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MOOT  ▼.  BUSINESS  MEN'S  INV.  ASS'N. 
(Court  of  Appeals  of  New  York.  Nor.  22, 1898.) 
Vbndob  ahd  Pdrohasbr— Cossthcotion  of  Cok- 

TBAGT  —  FDRKMBINO  A  "SEARCH"  —   WaIVER^ 
"8ATI8FACTOBT"  TlTI/«— WHAT  COSSTITUTBS. 

-  1.  A  vendor  agreed  to  furnish  "a  search  truly 
showing  the  condition"  of  his  titie.  He  fur- 
nished a  search  that  purported  to  be  a  mere 
abstract  of  the  indexes  of  the  record,  to  which 
vendee  made  no  objection  at  the  time,  on  the 
ground  of  its  form  or  insufficiency.  Held,  that 
the  ven(]ee  could  not  afterwards  deny  the  suf- 
ficiency'of  the  search  as  a  ground  for  refusing 
to  perform  the  contract. 

2.  A  vendee  agreed  to  purchase,  and  the  ven- 
dor agreed  to  sell,  tiremises  at  a  specified  price, 
and  a  sum  was  paid  on  the  contract,  and  the 
vendor  agreed  to  execute,  on  or  before  a  cer- 
tain date,  time  being  of  the  essence  of  the  con- 

.  tract,  a  good  and  sufficient  warranty  deed,  "a 
search  truly  showing  the  condition  of  the  title 
being  furnished  at  [his]  expense."  The  search 
furnished,  which  purported  to  be  merely  an 
abstract  of  the  indexes  of  the  records,  showed 
on  its  face  that  there  was  a  coilflict  between 
the  diagram  of  the  property  and  the  descrip- 
tion in  an  intermediate  judgment  in  partition. 
The  vendee's  attorney,  who  examined  the  title, 
found  the  apparent  defect,  and  the  vendee  re- 
fused to  accept  a  deed.  The  judgment  roll  of 
the  cause  in  partition  showed  that  the  judg- 
ment had  been  amended  so  as  to  make  it  cor- 
rect, though  such  amendment  did  not  appear 
on  the  judgment  book.  Hdd,  that  the  duty  rest- 
ed on  the  vendee  to  discover  the  true  title,  and 
hence  he  was  not  justified  In  declining  to  per- 
form the  contract  on  the  ground  of  the  appar- 
ent insufficiency  of  the  vendor's  title. 

3.  An  agreement  by  a  vendor  to  furnish  "a 
search  truly  showing  the  condition"  of  his 
title  is  complied  with  by  furnishing  a  mere 
abstract  of  the  indexes  of  the  records. 

4.  A  good  marketable  title,  free  from  rea- 
sonable doubt,  is  a  good  and  "satisfactory"  ti- 
tle, within  a  contract  to  convey. 

5.  The  fact  that  an  amendment  correcting  a 
mistake  in  a  judgment  in  partition  which  was 
a  link  in  the  vendor's  chain  of  title,  though  it 
appeared  on  the  judgment  roll,  did  not  appear 
on  the  judgment  book  or  transcript,  does  not 
constitute  a  breach  of  the  agreement  to  con- 
vey a  "good  and  satisfactory"  title,  since  the 
defect  could  have  been  suppliod  without  resort- 
ing to  parol  evidence,  and  without  involving  a 
question  of  fact. 

Parker,  C.  J.,  and  Yann,  X,  dissenting. 

Appeal  from  supreme  court,  general  term. 
Fifth  department. 

Action  by  Adelbert  Moot  as  trustee,  against 
the  Business  Men's  Investment  Association. 
62  N.E.— 1 


From  a  decision  of  the  general  term  (35  N.  Y. 
Supp.  737)  affirming  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

This  action  was  to  recover  $1,000  purchase 
money  paid  upon  a  land  contract,  and  $300 
for  the  services  of  an  attorney  in  .examining 
the  title  to  the  premises  which  were  the  sub- 
ject of  purchase  and  sale.  The  defendant, 
after  denying  many  of  the  material  facts  al- 
leged In  the  complaint  and  admitting  others, 
set  up  as  a  counterclaim  the  agreement  be- 
tween the  parties,  and  alleged  that  It  bad 
tendered  performance  upon  Its  part  by  offer- 
ing the  plaintiff  a  good  title  as  required  by 
the  contract,  and  a  Judgment  for  the  amount 
due  upon  it  was  demanded.  On  the  5tb  day 
of  May,  1893,  the  plaintiff,  representing  cer- 
tain clients,  and  the  defendant,  who  was  the 
owner  of  real  estate  in  the  city .  of  Buffalo, 
therein  described,  entered  into  a  land  contract 
by  which  the  latter  agreed  to  sell  to  the  for- 
mer certain  premises  on  Main  street  that  were 
91  feet  front,  ninning  through  to  Washing- 
ton street  where  they  were  70  feet  In  width. 
The  premises  were  about  240  feet  and  8 
Inches  south  of  the  south  line  of  Tupper 
street  The  plaintiff  agreed  to  purchase  them, 
and  pay  therefor  ?127,400,  $1,000  to  be  paid 
upon  the  execution  and  delivery  of  the  con- 
tract and  the  remainder  as  provided  therein, 
the  particular  terms  of  which  need  not  be 
stated.  The  $1,000  was  paid.  The  defendant 
agreed,  on  or  before  the  20th  day  of  May, 
1803,  to  execute  and  deliver  to  the  plabitlff  a 
good  and  sufficient  deed  containing  covenants 
of  warranty,  which  should  convey  a  good  and 
satisfactory  title,  "a  search  truly  showing  the 
condition  of  the  title  being  furnished  at  the 
expense  of  the"  defendant  It  was  also 
agreed  that  time  was  of  the  essence  of  the 
contract  and  that  It  should  be  performed  on 
or  before  the  20th  day  of  May.  The  time 
was,  however,  extended  by  the  stipulation  or 
agreement  of  the  parties  until  the  6th  day 
of  the  following  June.  On  the  5th  day  of 
June  the  defendant  made  a  tender  of  perform- 
ance upon  its  part  and  demanded  that  the 
plaintiff  complete  his  contract  Before  the 
day  of  performance  the  defendant  delivered 
to  the  plaintiff  a  search  furnished  by  the  Baf- 
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falo  Guaranty  Company,  vhlcb  purported  to 
8ho\f  what'  appeared  as  to  the  property  de- 
scribed In  tbe  contract  npon  an  examination 
of  the  Indexes  to  the  records,  papers,  files, 
documents,  and  judgment  dockets  in  the  office 
of  the  cleric  of  tbe  county  of  Erie  from  July 
26,  1814,  to  and  including  December  28,  1893. 
Upon  the  first  page  of  the  abstract  so  furnish- 
ed there  was  a  diagram  of  the  premises,  upon 
which  the  distance  of  parcel  A  from  Tupper 
street  was  given  as  272  s/u  feet.  The  twen- 
ty-third paragraph  of  the  search  showed  that 
an  action  for  the  partition  of  premises  which 
Included  parcel  A,  and  which  were  Included 
in  and  were  a  portion  of  the  premises  de- 
scribed In  the  contract,  had  been  commenced 
In  the  superior  court  of  Buffalo,  and  that  a 
Us  pendens  was  filed  July  27,  1865.  In  para- 
graph 24  It  was  stated  that  a  judgment  in  that 
action  was  signed  July  24,  1866,  and  recorded 
in  Liber  258  of  Deeds,  at  page  383,  August  4, 
1886,  by  which  parcel  A  on  the  diagram  was 
allotted  to  Everard  Palmer,  an  Intermediate 
grantor,  and  that  part  of  the  premises  was 
described  as  commencing  269  feet  south  of 
Tupper  street.  The  plahitiff  accepted  the 
search  as  sufficient'  under  the  contract,  and 
delivered  It  to  George  L.  Lewis,  a  lawyer  in 
tbe  dty  of  Buffalo,  whom  he  employed  to  ex- 
amine the  title  to  the  premises,  and  for 
whose  services  he  was  awarded  $300  by  the 
trial  conrt  The  distance  of  the  premises 
from  Tupper  street  was  incorrectly  stated  in 
the  complaint,  report  of  the  commissioners, 
and  In  the  judgment  In  tbe  action  of  partition, 
which  was  referred  to  In  the  twenty-fourth 
paragraph  of  the  search.  Subsequently,  how- 
ever, and  on  the  11th  day  of  October,  1866, 
the  error  having  been  discovered,  upon  notice 
to  all  the  parties  to  that  action,  an  application 
was  made  to  the  superior  court  for  an  order 
correcting  the  complaint,  repwt  of  commis- 
sioners, and  judgment,  by  giving  the  correct 
distance  of  the  premises  from  Tupper  street, 
which  was  272  Vii  '««*•  That  order  was 
granted.  In  pursuance  of  It,  the  complaint, 
report  of  the  commissioners,  and  judgment 
were  amended  by  striking  out  the  erroneous 
distance,  and  substituting  the  correct  one. 
That  order  was  annexed  to  and  made  a  part 
of  the  original  judgment  roll  In  the  action, 
and  filed  in  the  clerk's  office  of  the  superior 
court.  The  original  judgment  was  entered 
in  the  judgment  book  In  that  office,  but  the 
Judgment  there  entered  was  not  changed  or 
amended,  nor  waa  the  amending  order  record- 
ed or  filed  In  the  Erie  county  clerk's  office, 
and  the  record  of  the  Judgment  in  that  office 
was  not  changed  or  amended.  So  that,  after 
the  order  amending  the  proceedings  in  the 
partition  action  was  granted,  the  Judgment 
roll  contained  the  order,  and  the  proceedings 
were  amended  in  pursuance  of  it,  except  the 
entry  in  the  Judgment  book  and  the  transcript 
of  Judgment  entered  in  the  Erie  county  clerk's 
office. 

Spencer   Clinton,    for   appellant     Adelbert 
Moot,  In  pro.  per. 


MABTIN,  J.  (after  stating  the  facts).  The 
right  of  recovery  In  this  action  Is  based  upon 
the  theory  that  the  defendant  was  guilty  of  a 
breach  of  the  contract  between  the  parties,  and 
hence  the  plaintiff  Is  entitled  to  recover  the 
amount  paid  thereon,  together  with  the  ex- 
penses he  incurred  in  examining  the  defend- 
ant's title.  The  alleged  breach  of  the  contract 
was  based  on  the  claim  that  the  defendant's 
title  to  th«  premises  was  defective,  and  not  sat- 
isfactory to  the  plaintiff,  and  that  tbe  defend- 
ant could  not  convey  a  good  and  satisfactory 
title.  The  plaintiff's  first  objection  was  that 
the  defendant  bad  no  record  title  to  the  south 
3  feet  and  8  Inches  of  tbe  premises  marked  up- 
on the  diagram  in  the  search  as  parcel  "A." 
The  diagram  Indicated  that  parcel  A  was  65 
feet  front  by  200  feet  deep,  situated  on  the 
easterly  side  of  Main  street,  272  feet  and  8 
inches  south  of  Tupper  street,  while  paragraph 
24  of  the  search  gave  the  distance  south  of 
Tupper  street  as  268  feet  Thus,  upon  the 
face  of  tbe  search  furnished,  It  was  apparent 
that  the  distance  given  upon  the  diagram  and 
that  given  in  paragraph  24  were  unlike.  Hence 
the  attention  of  a  reasonably  prudent  or  care- 
ful lawyer  must  have  been  called  to  the  fact 
that  the  diagram  and  description  did  not  agree. 

The  principal.  If  not  the  only  important,  ques- 
tion In  this  case  Is  whether  there  waa  such  a 
defect  In  the  defendant's  title  as  Justified  the 
plaintiff  in  refusing  to  fulfill  the  contract  upon 
his  part,  and  entitled  him  to  recover  tiiie  maa- 
ey  paid  thereon,  and  the  expense  of  examining 
the  defendant's  tlQe.  That  Oie  deed  offered 
was  valid,  and  would  bare  conveyed  a  good 
title  to  the  premises,  there  Is  no  doubt  That 
the  record  In  the  clerk's  office  of  Erie  county 
did  not  dearly  show  the  defendant's  title  to 
have  been  valid  as  to  all  the  land  Is  also  true. 
If,  under  the  contract,  the  defendant  was 
bound  to  fuinlsh  the  plaintiff  with  a  search  or 
abstract  which  disclosed  correctly  the  actual 
condition  of  Us  title.  It  has  not  been  complied 
with.  If,  upon  the  other  hand,  the  defendant 
was  only  required  to  furnish  the  plaintiff  with 
a  search,  by  reference  to  which  an  ordinarily 
prudent  person  would  have  ascertained  the  true 
state  of  the  title,  we  apprehend  there  was  no 
breach  of  the  contract  in  this  respect  By  its 
contract  the  defendant  agreed  to  convey  a  good 
and  satisfactory  title.  If  the  title  was  g^ood, 
and  the  plaintiff  should  have  ascertained  that 
fact  the  deed  tendered  should  be  regarded  aa 
a  compliance  with  that  provision. 

But  it  Is  said  that  the  defendant  agreed  to 
furnish  a  search  truly  showing  the  condition  of 
the  title.  It  furnished  a  search  which,  upon  its 
face,  purported  to  be  a  mere  abstract  of  the 
indexes  of  the  records  In  the  office  of  the  clerk 
of  Erie  county.  When  this  was  furnished  the 
plaintiff  made  no  objection  to  It  on  tbe  ground 
of  Its  form  or  Insufficiency.  By  his  acceptance 
he  treated  It  as  a  compliance  with  the  provi- 
sions of  the  contract  It  Is  also  alleged  In  the 
complaint  that  the  search  was  delivered  In 
pursuance  of  the  contract  and  no  chilm  Is 
made  that  It  was  In  any  respect  hisufflcient    It 
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Is  now  too  late  for  htan  to  object  tbat  the  search 
furnished  was  not  In  fact  an  abstract  of  title, 
or  because  It  differed  In  some  way  from  the 
search  required  by  the  contract.  The  plaintiff, 
having  accepted  It  without  objection,  could  not 
wait  until  the  law  day  had  passed,  and  then  In- 
sist upon  Its  Insufficiency  as  a  breach  of  the 
contract  If  he  was  not  satisfied  with  It,  it 
was  his  duty  to  speak.  Harlng  been  silent 
when  he  should  hare  spoken,  he  should  not, 
after  the  defendant's  time  to  furnish  a  search 
had  expired,  be  heard  to  deny  Its  sufficiency 
under  the  contract 

This  brings  ns  to  the  consideration  of  the 
qnestUm  whether  It  was  the  duty  of  the  plain- 
tiff's attorney  to  make  such  an  examination  as 
would  have  disclosed  the  true  condition  of  the 
defendant's  title.  It  Is  obvious  that  the  plaiit- 
tlff  did  not  Intend  to  and  did  not  rely  upon  the 
search  which  was  furnished.  The  evld«it  pur- 
pose of  the  provision  in  the  contract  relating  to 
that  subject  was  to  require  the  defendant  to 
furnish  a  search  which  would  indicate  t6  a  per- 
son accustomed  to  examining  titles  sufficient 
facta  to  enable  him,  by  a  proper  examination, 
to  ascertain  the  true  state  of  the  title.  The  de- 
fendant fumldied  a  search  which  disclosed 
that  a  lis  pendens  had  been  filed  In  a  partition 
action  In  the  superior  court  of  Buffalo;  that  a 
Judgment  had  been  entered  therein  allotlng  a 
portion  of  the  premises  to  one  of  the  defend- 
ant's Intermediate  grantors;  and  that  upon 
that  judgment  Its  title  depended.  The  plain- 
tiff's attorney.  In  examining  the  title,  was 
bound  to  exercise  the  reasonable  care  and  dili- 
gence of  a  good  and  faithful  expert  In  that 
business,  to  ascertain  the  defendant's  true  title, 
before  the  plaintiff  was  justified  In  refusing  to 
perform  the  contract  upon  the  ground  of  an 
apparent  defect  in  the  tlQe,  when  no  real  defect 
existed.  As  an  Intending  purchaser,  he  must 
be  presumed  to  investigate  the  title,  to  examine 
every  deed  or  Instrument  forming  a  part  of  It 
especially  If  recorded,  and  to  have  known  ev- 
ery fact  disclosed,  or  which  an  Inquiry,  sug- 
gested by  the  record,  would  have  led  to.  Mc- 
Pherson  v.  Rollins,  107  N.  Y.  316,  322, 14  N.  E. 
411;  Klrsch  v.  Tozler,  143  N.  Y.  390,  397,  88 
N.  B.  375;  Bernstein  v.  NeaUs,  144  N.  Y. 
347,  39  N.  E.  328.  By  the  search  furnished 
the  plaintiff  was  apprised  of  the  fact  that  the 
tlQe  to  a  portion  of  the  premises  depended  up- 
on a  judgment  in  an  action  of  partition  enter- 
ed in  the  superior  court  of  Buffalo.  The  va- 
lidity of  such  a  Judgment  would  depend  upon 
a  great  variety  of  circumstances,  and  the  regu- 
larity of  the  proceedings  In  that  action  was  Im- 
portant and  could  be  ascertained  only  by  an 
examination  of  the  judgment  roll.  How  the 
plalntUTs  attorney  could  determine  that  the 
court  had  jorlsdlctlon  of  the  action  without  ex- 
amining the  judgment  roll  is  not  apparent. 
When  the  plaintiff  was  notified' by  the  seardi 
that  the  defendant's  Utle  to  a  portion  of  the 
premises  was  dependent  upon  a  judgment  in 
partition  rendered  by  the  superior  court  it  was 
bis  plain  duty  to  ascertain  the  contents  of  the 
judgment  roU,  to  determine  the  validity,  char- 


acter, and  extent  of  the  judgment  This  was 
clearly  so  when,  upon  the  face  of  the  search 
furnished.  It  appeared  that  there  was  a  con- 
flict between  the  diagram  and  statement 

When  the  defendant  contracted  to  furnish 
a  search,  and  furnished  one,  which  was  ac- 
cepted by  the  plaintiff  as  a  sufficient  per- 
formance of  the  contract  the  duty  of  exam- 
ining and  ascertaining  the  defendant's  title 
rested  upon  him.  Instead  of  fully  discharg- 
ing that  duty,  through  lack  of  diligence  be 
failed  to  ascertain  the  defendant's  actual  title, 
but  merely  discovered  what  was  once  a 
defect  In  It  without  making  sufficient  exam- 
ination to  find  that  It  had  been  remedied. 
Under  these  circumstances,  he  could  not  rely 
upon  that  apparent  defect  as  a  ground  for  re- 
fusing to  comply  with  the  contract  or  as  a 
basis  for  recovery  against  the  defendant  for 
the  expenses  of  examining  the  title,  when  the 
fallnre  to  discover  the  true  title  was  caused 
by  his  own  neglect  Moreover,  the  justice  of 
allowing  the  plaintiff  $800  for  his  expenses  in 
examining  the  title,  when,  through  lack  of 
diligence,  he  succeeded  only  In  discovering  a 
defect  which  had  been  remedied,  so  that  the 
title  was  good  and  should  have  been  satis- 
factory. Is  not  quite  apparent 

If  correctly  understood,  the  decision  of  the 
special  term  was  based  upon  the  idea  that  by 
the  provisions  of  the  contract  the  plaintiff 
was  entitled  to  a  search  which  disclosed  a 
good  and  satisfactory  title  in  the  defendant 
and  the  actual  condition  of  Its  title  to  the 
premises.  If  that  finding  was  justified  and 
that  question  was  at  Issue  between  the  par- 
ties, the  decision  was  perhaps  correct  But  It 
is  to  be  observed  in  the  first  place  that  no  such 
Issue  existed,  as  no  allegation  of  that  kind 
was  contained  in  the  complaint.  The  right 
of  action  alleged  is  based  solely  upon  the 
grounds  that  the  title  to  the  premises  was 
found  by  the  plaintiff  to  be  unsatisfactory, 
and  that  the  defendant  could  not  convey  a 
good  and  satisfactory  title.  In  the  second 
place,  while  It  Is  true  that  the  language  of 
the  contract  Is  that  a  search  should  be  fur- 
nished truly  showing  the  condition  of  the  ti- 
tle. It  Is  manifest  that  the  parties  did  not 
Intend  that  the  defendant  should  furnish  an 
abstract  of  title  which  actually  disclosed  all 
the  facts  that  were  necessary  to  show  that 
the  defendant's  title  was  good.  Wben  the 
defendant  furnished  a  search  which  upon  Its 
face  revealed  that  It  did  not  and  was  not  in- 
tended to  disclose  all  the  facts  necessary  to 
show  the  defendant's  title,  and  it  was  accept- 
ed by  the  plaintiff  as  a  compliance  with  the 
contract  it  cannot  be  justly  held  that  the  de- 
fendant was  guilty  of  a  breach  of  the  contract 
upon  that  ground.  Plainly,  it  was  the  In- 
tention of  the  parties,  as  their  acts  prove  be- 
yond doubt  that  the  defendant  should  fur- 
nish precisely  what  It  did,  and  that  the  title 
should  then  be  properly  examined  by  the 
plaintiff  In  the  light  of  the  Information  con- 
tained In  the  search,  for  the  purpose  of  dis- 
covering the  sufficiency  of  the  defendant's 
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title.  The  duty  rested  upon  the  plaintiff  to 
make  a  proper  and  thorough  examination  in 
the  light  of  the  search  furnished,  before  he 
was  Justified  in  declining  to  perform  the 
contract  upon  the  ground  of  the  Insufficiency 
of  the  defendant's  title. 

The  provision  in  the  contract  was  that  the 
defendant  should  furnish  a  search  as  to  its 
actual  title,  and  not  as  to  Its  record  title.  We 
are  of  the  opinion  that,  when  the  defendant 
tendered  to  the  plaintiff  a  deed  which  would 
have  vested  in  him  a  perfect  title,  he  could 
not,  under  the  contract  and  the  circumstances 
established  upon  the  trial,  refuse  to  accept 
it,  and  declare  the  contract  void,  as  It  was 
by  reason  of  his  own  negligence  that  he  fail- 
ed to  discover  that  the  title  offered  was  in 
fact  valid. 

But  it  is  said  that  the  language  of  the  con- 
tract was  that  the  deed  should  convey  a  good 
and  satisfactory  title.  Much  stress  is  placed 
upon  the  word  "satisfactory."  We  thlnli  that 
word  In  no  way  chajiges  the  contract.  A  good 
title  must  be  regarded  as  a  satisfactory  one. 
As  was  said  by  Chief  Justice  Kent:  "Nor 
will  it  do  tor  the  defendant  to  say  he  was  not 
satisfied  with  his  title,  without  showing  some 
lawful  incumbrance  or  claim  existing  against 
it  •  •  •  The  law  in  this  case  will  deter- 
mine for  the  defendant  when  he  ought  to  be 
satisfied."  FoUiard  v.  Wallace,  2  Johns.  395, 
402.  This  doctrine  was  reasserted  In  City 
of  Brooklyn  v.  Brooklyn  City  R.  Co.,  47  N.  Y. 
475,  479,  and  again  In  Mies^U  v.  Insurance 
Co.,  76  N.  Y.  115,  110.  See,  also,  RIgney  v. 
Coles,  6  Bosw.  479;  Vought  v.  WlUlams,  120 
N.  Y.  253,  24  N.  B.  195.  The  plaintiff  was  en- 
titled under  his  contract  to  a  marketable  ti- 
tle, free  from  incumbrances  and  defects,  and 
as  to  which  there  was  no  reasonable  doubt. 
He  waa  entitled  to  one  which  would  enable 
him  to  hold  his  land  free  from  probable  claim 
by  another,  and  which.  If  he  wished  to  sell, 
would  be  reasonably  free  from  any  doubt 
which  would  Interfere  with  Its  market  value. 
Vought  V.  WiUiams,  120  N.  Y.  253,  257,  24 
N.  E.  195;  Shrlver  v.  Shrlver,  86  N.  Y.  575, 
584;  Fleming  v.  Burnham,  100  N.  Y.  1,  2  N. 
B.  905.  If  there  had  been  a  defect  in  the 
record  title  which  could  be  supplied  only  by 
resort  to  parol  evidence,  and  the  title  might 
depend  upon  questions  of  fact,  the  plaintiff 
might  not  have  been  required  to  accept  It 
Irving  V.  GampbeU,  121  N.  Y.  353,  24  N.  E. 
821;  Holly  v.  Hirsch,  136  N.  Y.  590,  598,  32 
N.  E.  709. 

In  this  case,  however,  when  the  plaintiff's 
title  is  properly  examined  and  understood, 
it  is  manifest  that,  so  far  as  this  question  is 
concerned,  his  title  was  valid  and  reasonably 
free  from  any  doubt  which  would  interfere 
with  its  market  value,  and  the  defect  in  the 
record  could  have  been  supplied  without  re- 
sort to  parol  evidence.  Kor  would  any  ques- 
tion of  fact  have  been  Involved.    Therefore, 


none  of  the  authorities  to  which  we  have  re- 
ferred Justified  the  plaintiff  In  claiming  a 
breach  of  the  contract  upon  the  part  of  the 
defendant,  as  the  title  tendered  was  valid 
beyond  reasonable  doubt  If  the  error  in  the 
original  Judgment  roll  had  not  been  corrected, 
the  plaintiff  would  not  have  been  required  to 
take  action  to  cure  it  Toole  v.  Toole,  112  N. 
Y.  333,  19  N.  B.  682;  Heller  v.  Cohen,  154 
N.  Y.  299,  48  N.  E.  527.  It  may  also  be  said 
that  if  the  plaintiff  had  called  the  attention 
of  the  defendant  to  the  defect  in  the  record, 
and  asked  that  it  procure  the  Judgment  enter- 
ed in  the  clerk's  ofllce  of  Erie  county  to  be 
corrected,  so  as  to  show  it  as  It  actually  ex- 
isted, and  the  defendant  had  declined,  he 
would  not  have  been  required  to  accept  the 
title.  But  the  title  being  actually  good,  we 
do  not  think  he  was  Justified  in  rejecting  It 
upon  the  slight  groimd  that  it  was  not  cor- 
rectly recorded  in  that  office.  We  icre  there- 
fore of  the  opinion  that  the  court  below  erred 
in  holding  that  the  defendant's  title  was  de- 
fective in  that  respect 

The  respondent  also  claimed  that  the  de- 
fendant had  no  record  title  to  the  north  six- 
teen one-hundredths  of  a  foot  of  parcel  C,  as 
delineated  upon  the  search  furnished  by  it 
It  Is  obvious,  from  an  examination  of  the  rec- 
ord, that  this  objection  was  ot  littie  conse- 
quence, and  it  was  also  clearly  established 
that  the  property  had  been  In  the  actual  pos- 
session of  the  owner  having  the  record  titie 
much  longer  than  20  years.  This  objection 
was  not  of  sufficient  moment  to  induce  its 
consideration  either  by  the  general  or.  special 
term.  It  was  at  most  but  technical,  and  one 
that  the  defendant  was  able  to  correct,  If  it 
existed,  and  did  so. 

The  only  remaining  objection  that  need  be 
considered  Is  the  clalim  that  the  defendant 
acquired  no  titie  to  any  of  the  premises  for 
the  reason  that  under  the  will  of  Chandler  J. 
Wells  and  the  codicil  thereto  the  executors 
had  no  sufficient  power  of  sale  to  convey  a 
good  titie,  even  in  conjunction  witii  the  own- 
er of  the  life  estate.  The  trial  court  found 
adversely  to  the  plaintiff  upon  that  question, 
and  that  under  the  provisions  of  such  will 
and  codicil  the  executors  had  full  power  to 
sell  the  land  in  question.  Upon  a  careful  ex- 
amination of  those  Instruments,  we.  are 
clearly  of  the  opinion  that  the  special  term 
was  right  and  that  this  objection  has  no 
force,  and  did  not  Justify  the  plaintiff  in  de- 
clining to  receive  the  titie  offered.  These  con- 
siderations lead  to.  the  conclusion  that  the 
Judgments  of  the  special  and  general  terms 
were  incorrect  and  that  they  should  be  re- 
versed, and  a  new  trial  granted.  The  Judg- 
ments should  be  reversed,  and  a  new  trial 
granted;  with  costs  to  abide  the  event.  All 
concur,  except  PARKER,  O.  J.,  and  VANN, 
J.,  dissenting,  and  HAIGHT,  J.,  not  sitting. 
Judgments  reversed,  etc. 
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BECK  V.  BOARD  OF  SUF'BS  OF  BRIE 

COUNTY. 

(Court  of  Appeals  of  New  York.    Not.  22,  1898.) 

SHEKIFFS  —  COHPS:<8ATI0N  —    DiSBURSBMKNTS  — 

Salaries  of  Uxdeb-Sbebiff  and  Dbpctibs. 
Laws  1891,  c.  108,  §  1,  prorideH  an  annual 
salary  for  the  sheriff  of  Ene  county  "for  his 
services,"  to  be  fixed  by  the  board  of  super- 
visors; section  2  provides  that  .tbe  salary  fixed 
shall  constitute  the  whole  compensation  to 
which  he  shall  be  entitled  for  Uie  performance 
of  "oflBcial  services";  section  9  provides  that 
be  shall  be  entitled,  in  addition  to  nis  salary,  to 
the  fees  in  civil  causes,  and  to  the  services  of 
the  under-sheritC  and  other  employes  in  such 
coses;  section  10  provides  that  he  shall  receive 
the  necessary  disbursements  incurred  in  the  dis- 
charge of  his  official  duties;  and  section  11 
provides  that  for  the  services  of  a  deputy  sher- 
iff in  certain  cases  there  shall  be  no  compen- 
sation, "when  he  is  a  regular  employ^  of  the 
sherifrs  department,  and  under  a  salary  from 
him  or  from  the  county."  A  general  statute 
authorizes  the  appointment  of  an  under-sheriff 
and  necessary  deputies.  Laws  1892,  c.  086,  §| 
181,  182.  Held,  ftat  such  sheriff  was  entitled 
to  be  reimbursed  by  the  board  of  supervisors 
for  such  reasonable  sum  as  was  necessarily 
paid  by  him  for  the  services  of  an  under-sheriff 
and  deputies. 

Bartlett,  Height,  and  Vann,  JJ.,  dissenting. 

Appeal  from  supreme  cotyrt,  appellate  dlvl- 
aion.  Fourth  department 

Application  by  August  Beck  for  a  peremp- 
tory writ  of  mandamus  against  the  board  of 
supervisors  of  Erie  county.  From  an  order 
denying  the  application,  relator  appealed  to 
the  appellate  division,  and  from  a  Judgment 
of  affirmance  (53  N.  X.  Supp.  156)  be  appeals. 
Reversed. 

Jobn  Conneen,  for  appellant  Adolph  Reba- 
dow,  for  respondent 

PARKER,  C.  J.  Prior  to  the  passage  of 
cbapter  108  of  the  Laws  of  1801,  the  sheriff 
of  Erie  county,  like  the  sheriSs  of  most  of 
the  counties  in  this  state,  was  compensated 
for  his  services,  and  those  of  his  under-sheriff 
and  deputies,  by  fees  payable  by  the  county, 
except  for  services  rendered  in  civil  business, 
which  was  paid  by  or  collected  from  private 
parties.  As  sberlff,  he  was  required  by  stat- 
ute to  appoint  an  under-sheriff,  and  author- 
ized to  appoint  as  many  deputies  as  he  deem- 
ed proper,  not  exceeding  one  for  every  3,000 
Inhabitants.  1  Rev.  St  p.  379,  i§  71,  72,  now 
found  in  sections  181  and  182  of  the  county 
law  (Laws  1892,  c.  686).  The  powers  and 
duties  of  his  under-sheriff  were  In  some  re- 
spects on  broader  lines  than  those  of  the 
deputies,  for  be,  like  the  sheriff,  could  depute 
persons  to  do  particular  acts.  In  the  absence 
of  the  sheriff,  he  was  required  to  attend  the 
drawing  of  Juries  for  the  courts  of  his  coun- 
ty; and.  If  the  sheriff  was  away,  be  was 
formerly  required  to  attend  upon  the  execu- 
tion of  a  criminal;  and,  in  the  event  of  a 
vacancy  in  the  office  of  sheriff,  an  under- 
sheriff  has  in  all  things  the  powers  of  a 
sheriff  until  one  should  be  either  elected  or 
appointed.  The  amonnt  of  compensation  of 
the  under-sheriff  and  deputy  sheriffs,  as  well 


as  the  method  of  paying  It,  was  a  matter  of 
agreement  between  the  sheriff  and  such  offi- 
cers,—whether  it  should  be  by  way  of  salary, 
or  by  allowing  to  them  a  portion  of  the  fees 
to  which  the  sheriff  should  become  entitled 
for  services  rendered.  Having  noted  the  re- 
lations existing  between  the  sheriff  and  his 
deputies  as  regulated  by  statute,  we  come  to 
the  statute  referred  to  in  the  opening  sen- 
tence. Apparently  the  view  was  entertained 
in  the  county  of  Erie  that  the  sheriff's  office 
was  unjustifiably  prc^table,  and  that  a  sav- 
ing could  be  effected  for  the  county  without 
injustice  to  the  sheriff,  and  hence  was  enact- 
ed the  statute  in  question,  which  undertakes 
to  provide  that  the  sheriff  shall  not  receive 
any  fees  from  the  county  for  his  services, 
but  In  lieu  thereof,  shall  be  paid  an  annual 
Salary,  not  exceeding  95,0(X),  and  have,-  in 
addition,  his  fees  in  civil  cases  and  proceed- 
ings, and  the  services  of  the  under-sheriff 
and  other  employes  of  his  office  in  such  cases 
and  proceedings.  This  relator  entered  upon 
the  discharge  of  his  duties  as  sheriff,  and  ap- 
pointed an  under-sheriff,  as  It  was  his  duty 
to  do  under  the  general  statutes  of  the  state, 
and  two  deputies,  whose  services  he  deemed 
necessary  for  the  proper  conduct  of  his  office; 
and  that  their  services  were  actually  re- 
quired Is  not  questioned.  He  construed  the 
statute  to  mean  that  be  was  bound  to  make 
these  appointments,  and  was  entitled  to  col- 
lect as  a  disbursement  the  amount  reason- 
ably paid  for  their  services.  He  deemed  a 
compensation  of  $2,500  for  the  under-sheriff, 
and  $1,430  each  for  the  deputies,  as  Just  and 
reasonable,  and  agreed  to  pay  them  that 
amount  which  he  did.  Fmc  this  disburse- 
ment he  presented  his  claim  to  the  board  of 
supervisors  of  Erie  county,  but  it  was  not 
allowed,  whereupon  be  instituted  this  pro- 
ceeding, whereby  he  sought  a  writ  of  man- 
damus against  the  board  of  supervisors  re- 
quiring It  to  audit  and  allow  his  claim.  It 
Is  not  contended  that  he  pal^  to  these  officers 
more  than  their  services  were  fairly  worth, 
but  mandamus  was  refused  en  the  ground 
that  as  compensation  was  neither  fixed  nor 
allowed  by  statute,  the  services  of  these 
officers  must  be  deemed  to  have  been  ren- 
dered gratuitously,  and  the  court  said:  "It 
may  be  a  serious  omission  of  the  legislature, 
but  the  courts  cannot  supply  it,  for  their  func- 
tions are  not  legislative,  but  of  a  Judicial 
character  only.  The  principal  and  his  depu- 
ties accepted  their  positions  with  knowledge 
of  the  defect  In  the  statute,  and  they  must 
therefore,  perform  their  duties  gratuitously, 
and  trust  to  the  Justice  of  future  legisla- 
tures." This,  as  well  as  other  portions  of 
the  opinion,  indicates  that  it  was  the  Judg- 
ment of  the  learned  court  that  the  result  of 
Its  decision  was  a  hardship  to  the  relator, 
and  so  it  was,  for  its  effect  was  to  require 
him  to  pay  out  of  his  own  pocket  the  sum  of 
$5,400,  which  exceeds  the  salary  paid  to  him 
for  his  services  by  the  sum  of  $400.  It  seems 
to  me,  from  a  careful  examination  of  the 
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opinion,  that  the  court  was  led  Into  error  by 
treating  the  application  ot  relator  as  one 
really  made  in  behalf  of  the  nnder-sherifT  and 
the  two  deputies,  whereas  In  fact  the  applica- 
tion' Is  one  tor  disbursements  Incurred  by 
the  sherifF  in  the  proper  discharge  of  the  du- 
ties of  his  office  as  he  understood  them.  The 
Inquiry  on  such  application  naturally  Is:  (1) 
Does  the  statute  entitle  the  sberlfF  to  receive 
from  the  county  his  necessary  disbursements 
In  the  performance  of  the  county's  business? 
(2)  Is  the  amount  reasonably  paid  by  the 
sheriff  as  compensation  for  a  necessary  un- 
der-sherUC  and  depatles  s  proper  disburse- 
ment under  the  statute?  (3)  Was  It  neces- 
sary for  the  relator  to  appoint  an  under- 
sheriff  and  two  deputies,  and  was  the  amount 
paid  them  reasonable?  An  affirmative  an- 
swer to  all  three  of  these  questions  would 
necessarily  entitle  the  relator  to  receive  from 
the  county  the  sum  of  $5,400,  the  amount 
paid  by  him  to  tbe  imder-shMiff  and  his  two 
deputies  for  their  services. 

The  answer  to  the  first  two  questions  must 
be  found  in  the  statute,  so  to  it  we  direct  onr 
Inquiry,  The  first  section  provides  that  after 
the  term  of  tb(  present  hicumbent  the  sheriff 
shall  receive  as  compensation  "for  his  serv- 
ices" an  annual  salary,  to  be  paid  by  the 
board  of  supervisors,  of  not  less  than  four 
thousand  dollars  nor  more  than  five  thousand 
dollars  per  annum.  Section  2  of  the  act  reads 
as  follows:  "The  salary  so  fixed  by  said 
board  of  supervisors  shall  constitute  the 
whole  compensation  which  shall  be  allowed 
or  paid  to  or  received  by  said  sheriff  for  all 
the  official  services  pertoimei  by  him  or  re- 
quired to  be  p^formed  by  him  as  sheriff  hi 
his  attendance  upon  any  and  all  courts  of 
record  held  In  the  county  of  Erie  and  for  all 
services  performed  by  him  for  the  United 
States,  the  state  of  New  York,  or  for  the 
county  of  Elrle,  or  chargeable  thereto  or 
which  he  is  or  shall  be  required  or  authorized 
by  law  to  perforpi  by  virtue  of  his  office  as 
such  sheriff,  and  no  compensation,  payment 
or  allowance  shall  be  made  to  him  for  his 
own  use  for  any  of  such  services  except  the 
salary  aforesaid."  It  will  be  observed  that 
the  statute  provides  that  the  compensation 
"so  fixed"  Is  for  the  official  services  perform- 
ed by  him.  It  does  not  cover  disbursements, 
but  Is  to  pay  the  sheriff  for  "his  services." 
Sections  8  to  6  of  the  act  provide.  In  effect, 
that  all  the  fees  which  the  United  States 
or  the  state  shall  pay  for  services  rendered 
by  the  sheriff  In  attendance  ifpon  courts.  In 
conveying  a  prisoner,  or  in  discharging  other 
duties,  shall  belong  to  the  county;  and  these 
sections  also  regulate  the  manner  of  receiv- 
ing and  accounting  for  such  fees.  Section  10 
reads  as  follows:  "The  said  sheriff  shall  also 
be  allowed  and  entitled  to  receive  the  neces- 
sary and  actual  disbursements  incurred  by 
him  in  the  discharge  of  the  duties  designated 
in  section  two  of  this  act,  or  in  performing 
any  service  for  which  the  county  receives,  or 
Is  entitled  to  receive  the  fees  therefor  under 


this  act,  which  said  disbursements  shall  be 
audited  and  allowed  by  the  board  of  super- 
visors as  other  claims  against  the  county  are 
audited  and  allowed."  Here  we  have  a 
statutory  declaration  that  the  sheriff  shall  be 
entitled  to  receive  the  necessary  and  actual 
disbursements  Incurred  by  him  In  the  dis- 
charge of  the  duties  designated  In  section  2, 
and  that  the  board  of  supervisors  shall  audit 
the  claim  made  for  them  as  other  claims  are 
audited  and  allowed.  The  statute  therefore 
requires  that  the  first  question  shall  be  an- 
swered In  the  affirmative. 

In  looking  through  the  statute  for  the  an- 
swer to  the  second  question,  we  note,  first, 
that  the  second  section  provides  that  the 
sheriff  shall  receive  the  sum  fixed  by  the 
board  of  supervisors  In  full  compensation 
for  all  of  his  services  rendered  In  the  dis- 
charge of  the  duties  designated  therein.  He 
Is  not  to  receive  the  salary  for  services  and 
necessary  expenses  and  disbursements,  but 
for  services  alone.  Section  10  assumes  that 
as  sheriff  he  will  necessarily  be  compelled  to 
incur  expense  In  the  discharge  of  the  many 
and  varied  duties  designated  In  section  2 
of  the  act,  and  accordingly  provides  that  the 
sheriff  "shall  also  be  allowed  and  entitled  to 
receive"  his  necessary  and  actual  disburse- 
ments. Now  the  sheriff  cannot  perform  all 
of  the  duties  enjoined  by  section  2.  Aside 
from  the  United  States  courts  there  are  a 
number  of  local  courts  of  record,  and  their 
proper  attendance  In  a  county  ranking  third 
in  population  among  the  counties  of  the  state 
requires  assistance.  And  that  this  was  a 
fact  which  the  legislature  recognized  is  made 
apparent  by  other  provisions  of  the  statute. 
Independently  of  this  statute,  the  sheriff  was, 
by  a  general  statute,  required  to  appoint  an 
under-sheriff,  and  authorized  to  appoint  nec- 
essary deputies;  and  that  this  fact  was  ful- 
ly appreciated  is  evidenced  by  section  9. 
which  provides  that  "the  sheriff  shall  be  en- 
titled, In  addition  to  the  salary  above  speci- 
fied," to  the  fees  which  he  shall  receive  In 
civil  causes  and  proceedings,  and  to  "the 
services  of  the  under-sheriff  and  other  em- 
ployes of  his  office  in  such  cases  and  pro- 
ceedings." Beading  this  section  In  connec- 
tion with  section  11,  which  will  be  referred 
to  later,  it  will  be  observed  that  the  act 
referred  to  the  under-sheriff  and  deputies  as 
employes.  And  the  services  of  such  em- 
ployes the  statute  declares  the  sheriff  shall 
have  In  civil  cases  and  proceedings.  The 
statute,  therefore,  not  only  recognizes  the 
necessity  of  an  under-sheriff  and  necessary 
deputies  In  a  proper  discharge  of  the  duties 
devolved  upon  the  sheriff  by  section  2,  but 
it  provides  that,  "In  addition"  to  his  salary, 
he  may  have  their  services  in  civil  matters. 
Clearly,  this  provision  does  not  contemplate 
that  be  shall  pay  such  officers  out  of  his 
own  pocket,  and  no  such  Intent  can  be  spell- 
ed out  of  It  without  doing  violence  to  the  lan- 
guage employed.  The  sheriff  Is  to  receive 
something  "In  addition"  to  his  salary,  viz. 
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tees  In  cItO  bnsineas  and  the  services  of  an 
under-sheriff  and  employes  in  the  conduct 
of  snch  business;  and  it  need  not  be  argued 
tliat,  if  the  sheriff  pays  the  under-sheriff 
and  deputies  out  of  his  salary,  he  does  not 
receive  their  services  'in  addition"  to  bis 
salary.  Section  11  also  recognizes  the  neces- 
sity of  assistance  to  the  sheriff  in  the  per> 
A>rmance  of  the  duties  enjoined  by  section 
2,  and  that  a  salary  may  be  paid  to  the  dep- 
uties ^pointed,  for  it  provides  that  for  the 
services  of  a  deputy  sheriff  in  attendance 
upon  the  courts  or  in  serving  warrants  there 
shall  be  no  compensation  when  he  is  "a  reg- 
ular employe  of  the  sheriff's  department,  and 
nnder  a  salary  from  him  or  from  the  coun- 
ty," but  he  may  receive  his  disbursements, 
to  be  audited  and  allowed  by  the  board  of 
supervisors.  The  board  of  supervisors  did 
not  employ  any  under-sheriff  or  deputy  sher- 
Ufii  under  the  act  in  question,  nor  fix  the  sal- 
aries of  those  appointed  by  the  sheriff.  The 
Sheriff  was  bound  to  appoint  an  under-sheriff 
and  such  number  of  deputies  as  the  duties 
devolved  nx>on  him  by  section  2  required, 
and  such  reasonable  sum  as  was  necessarily 
paid  by  him  for  their  services  constituted  a 
proper  disbursement  under  this  statute, 
which  the  board  of  supervisors  was,  by  It, 
required  to  audit  and  allow. 

The  third  question  should  have  been  con- 
sidered by  the  board  of  supervisors  when  the 
bOl  was  presented  for  audit,  but  it  Is  not 
now  before  this  court  The  orders  of  the  ap- 
pellate division  and  special  term  shonld  be 
reversed,  with  costs. 

BARTI.EIT,  J.  (dissenting).  I  wish  to  ex- 
plain my  vote  In  a  few  words.  As  the  court 
Is  not  advised  of  the  amount  of  fees  received 
by  the  sheriff  of  Brie  county  In  civil  causes 
and  proceedings  in  addition  to  his  salary,  we 
are  not  able  to  consider  the  statute  of  1891 
(chapter  108)  from  the  standpoint  ot  the  leg- 
islature; but,  presumably,  these  fees  are 
large,  and  must  have  been  taken  Into  account 
in  fixing  the  total  compensation.  If  the  ag- 
gregate compensation  of  the  sheriff  from  sal- 
ary and  fees  was  deemed  sufficient  to  war- 
rant the  legislature  In  requiring  him  to  pay 
the  salaries  of  the  under-sheriff  and  deputy 
sheriffs,  as  he  had  always  done,  it  was  only 
necessary  to  leave  the  subject  untouched  by 
the  act  of  1891  to  accomplish  that  result. 
If  the  aggregate  compensation  was  not  deem- 
ed sufficient,  then  It  la  reasonable  to  sup- 
pose that  so  radical  a  change  as  to  make 
these  salaries  a  county  charge,  either  direct- 
ly or  by  way  of  disbursements  allowed  the 
sheriff,  would  have  been  expressed  in  apt 
language.  There  is  no  such  provision  in  the 
statute,  and  resort  must  be  had  to  Inference 
and  forced  construction  to  find  legislative 
Intention  to  that  effect  The  compensation 
of  the  sheriff  comes  from  two  sources,  public 
and  private;  and  the  act  of  1891,  dealing 
with  the  sheriff  of  Erie  county,  turned  the 
pabllc  fees  into  the  county  treasury,  and 


gave  the  private  fees  to  the  sheriff.  The 
scheme  of  the  statute  seems,  to  my  mind, 
dear.  In  lien  of  the  public  fees,  the  sheriff 
is  given  a  salary  of  $5,000,  which  is  in  full 
for  all  bis  services  in  those  matters  out  of 
which  the  public  fees  arise,  but  he  is  permit- 
ted In  that  connection  to  collect  his  actual 
disbursements.  It  Is  also  provided  that  the 
services  of  deputy  sheriffs  in  these  same  mat- 
ters shall  be  paid  for  at  the  rate  allowed  by 
law,  ^cept  that  where  the  deputy  Is  a  reg- 
ular employe  of  the  sheriff's  department,  and 
under  a  salary  from  him  or  from  the  coun- 
ty, he  is  confined  to  actual  disbursements. 
In  addition  to  his  salary,  the  sheriff  Is  enti- 
tled to  the  fees  In  civil  causes  and  proceed- 
ings, paid  by  litigants  and  individuals,  as 
compensation  for  his  services  and  disburse- 
ments rendered  therein,  and  liabilities  there- 
under, and  the  services  of  the  nnder-sheriff 
and  other  employes  of  his  office  In  such  cases 
and  proceedings.  It  thus  appears  that  the 
only  disbursements  allowed  to  be  collected 
by  the  sheriff  from  the  county  are  those  he 
actually  Incurs  In  the  matters  out  of  which 
the  public  fees  arise,  as  those  made  in  civil 
causesor  proceedings  are  paid  by  the  litigants 
or  Individuals  Interested.  When  we  consider 
that  the  under-sheriff  and  deputies  are  occu- 
pied to  a  very  great  extent  in  rendering 
services  and  incurring  disbursements  in  civil 
causes  and  proceedings,  which  are  paid  for 
by  the  parties,  I  cannot  believe  that  It  was 
the  legislative  Intention  to  change  the  old  rule 
in  any  way,  but  rather  to  leave  the  sheriff  to 
take  all  the  fees,  and  pay  his  under-sheriff 
and  deputies  as  heretofore.  I  vote  for  af- 
firmance of  the  order  appealed  from. 

PARKER,  O.  J.,  reads  for  reversal.  GRAY, 
O'BRIEN,  and  MARTIN,  JJ.,  concur.  BART- 
LETT,  X,  reads  for  affirmance,  and  HAI6HT 
and  VANN,  JJ.,  concur. 

Orders  reversed,  and  proceeaings  remitted 
to  the  special  term  for  further  dispoaltlon, 
with  costs  in  all  courts. 


a76  111.  su) 
KELLEY  T.  LEITH  et  al.i' 
(Supreme  Court  of  Illinois.     Oct.  24,  1898.) 

ASSIONUBNT  FOR  CREDITORS— DlSCONTINDANCI. 

The  fact  that  the  members  of  a  firm  which 
had  made  an  assignment  for  the  benefit  of  its 
creditors  proposed  to  a  majority  in  number  and 
amount  of  such  creditors,  whose  claims  were 
undisputed,  to  pay  their  respective  claims  in 
full,  conditioned,  however,  that  they  sign  a  pe- 
tition for  a  discontinuance  of  the  assignment 
proceedings,  as  allowed  by  Hu'rd's  Rev.  St. 
1889,  p.  1G2,  providing  for  such  discontinuance 
on  such  majority  consent,  and  remitting  to  all 
creditors  the  rights  which  they  had  previous  to 
the  assignment,  is  not  a  fraudulent  procure- 
ment of  such  creditors'  assent. 

Appeal  from  apx)ellate  court  First  district 
In  the  matter  of  the  assignment  of  Alexan- 
der B.  Leltb  and  others,  David  Kelley,  a  cred- 

1  Rehearing  denied  December  9,  1898, 
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'.tor,  opposed  the  petition  of  a  majority  of 
creditors,  In  number  and  amount,  for  a  discon- 
tinuance of  the  Insolvency  proceedings.  From 
an  affirmance  in  the  appellate  court  of  the  or- 
der allowing  such  discontinuance  (70  111.  App. 
35),  said  Kelley  appeals.     Affirmed. 

On  July  25,  1896,  appellees  herein,  Alexan- 
der B.  Lelth,  Benjamin  Hampton,  and  Arthur 
J.  Adams,  constituting  a  co-partneiship  under 
the  name  and  style  of  "Pulton  Machine 
Works,"  made  their  deed  of  assignment,  un- 
der the  statute,  to  George  T.  Robie,  for  the 
benefit  of  creditors.  The  assignee  qualified 
and  took  possession,  and  proceeded  under  the 
statute  for  the  distribution  of  the  estate  until 
the  28th  of  November,  1895,  when,  upon  peti- 
tion of  the  insolvents  and  a  majority  of  cred- 
itors who  had  filed  claims  against  such  estate, 
the  assignment  was  discontinued,  and  the 
property  turned  over  to  the  original  assign- 
ors. The  inventory  of  the  assignee  showed 
the  good  assets  to  be  worth  $163,155,  consist- 
ing of  personal  property,  $124,353;  real  estate, 
$20,000;  and  good  accounts,  $18,802.  The 
claims  filed  within  the  short  time  allowed  by 
the  statute  amounted  to  $54,705.35,  among 
which  was  a  claim  by  appellant  amounting  to 
$0,243.32.  Shortly  before  the  order  of  dis- 
continuance was  entered  by  the  county  court, 
the  attorney  for  the  insolvents  addressed  a 
letter  to  each  claimant,  inclosing  him  an  as- 
signment of  his  claim,  and  also  a  petition  re- 
questing the  discontinuance,  and  directing 
that  such  assignment  and  petition  for  discon- 
tinuance should  be  placed  In  the  hands  of  F. 
E.  Brown,  of  the  First  National  Bank  of  Chi- 
cago; the  letter  indicating  that  each  creditor 
whose  claim  had  been  allowed  and  was  not 
contested  should  receive  a  check  for  100  per 
cent  of  his  claim,  such  checks  to  be  delivered 
to  Brown,  and  with  the  agreement  they  were 
not  to  be  presented  for  payment  until  the  peti- 
tions for  discontinuance  had  been  presented 
and  the  order  of  discontinuance  allowed  by 
the  county  court.  This  form  of  letter  was 
sent  by  Brown  to  all  creditors  whose  claims 
were  not  in  dispute.  An  arrangement  had 
been  entered  into  with  one  Herbst,  a  banker, 
by  which  he  was  to  loan  $75,000  to  the  in- 
solvents, being  a  sufficient  amount  to  take 
up  all  undisputed  claims,  and  also  to  pay  the 
disputed  claims,  should  judgment  be  rendered 
against  the  Insolvents  upon  trial.  Herbst,  in 
consideration  of  this  loan  or  advancement, 
was  to  have  the  active  management  and  con- 
trol of  the  insolvents'  property  for  a  time,  un- 
der a  salary,  and  to  advance  such  other 
moneys  as  might  be  seeded  by  them  to  get 
themselves  in  good  working  condition.  Some 
creditors  had  not  filed  claims  within  the  time 
allowed  by  the  statute,  but  these,  where  not 
otherwise  disputed,  were  to  be  paid  In  full  by 
appellees.  No  arrangement  was  made  with 
Herbst  to  advance  any  money  or  make  the 
loan  or  have  any  connection  whatever  with 
the  property  until  the  order  of  discontinuance 
was  entered,  and  the  insolvents  fully  invested 
with  their  property,  by  the  county  court     It 


was  then  the  plan  of  the  Insolvents  to  have 
all  their  property  in  the  hands  of  the  assignee 
turned  back  to  them,  to  be  reinvested  by 
them,  they  to  carry  on  their  business  in  their 
own  names.  A  majority  of  the  creditors,  in 
number  and  amount  of  appellees,  signed  the 
petitions  for  discontinuance,  and  such,  to- 
gether with  the  request  of  the  insolvents, 
were  presented  to  the  county  court;  where- 
upon an  order  (rf  discontinuance  was  entered, 
and  the  property  taken  out  of  the  hands  of 
the  assignee  and -turned  over  to  the  assignors. 
The  claim  of  appellant  was  a  disputed  one, 
and  at  that  time  no  action  had  been  taken  on 
it  Herbst  then  took  the  chattel  mortgage 
for  $75,000,  and  all  claims  not  disputed  were 
fully  paid.  Appellees  were  reuivested  with 
the  possession,  control,  and  title  of  their  prop- 
erty, and  resumed  business.  Appellant  insists 
the  consent  of  a  majority,  In  number  and 
amount,  of  creditors  who  petitioned  to  discon- 
tinue was  obtained  by  fraud,  inasmuch  as 
they  were  ofCered  to  be  paid  100  cents  on  the 
dollar  of  their  claims  at  the  time  of  delivery 
of  the  assignment  thereof,  together  with  their 
petitions  for  discontinuance.  Objection  was 
made  by  appellant  to  the  entry  of  the  order 
of  discontinuance  by  the  county  court  and  the 
restoration  of  the  assigned  property  to  the 
insolvents,  and  such  objections  were  by  the 
county  court  overruled.  Upon  appeal  to  the 
appellate  court  for  the  first  district  the  order 
of  the  county  court  was  affirmed,  and  from 
that  judgment  this  appeal  Is  prosecuted  to 
this  court 

Defrees,  Brace  &  RItter,  for  appellant  P. 
M.  Cox  (E.  M.  Ashcraft  of  counsel),  for  ap- 
pellees. 

PHILLIPS,  J.  (after  stating  the  facts).  The 
only  question  presented  for  the  determination 
of  this  court  Is  whether  or  not  it  was  error 
for  the  appellate  court  to  affirm  an  order  of 
the  county  court  of  Cook  county  granting  a 
discontinuance  of  the  assignment  for  the  bene- 
fit of  the  creditors,  and  directing  the  property 
to  be  turned  oyer  to  the  asslg^nors.  Section 
15  of  "An  act  in  relation  to  assignments  for 
the  benefit  of  creditors"  provides  as  follows: 
"Ail  proceedings  under  the  act  of  which  this 
section  is  amendatory  may  be  discontinued  up- 
on the  assent  in  writing  of  such  debtor  and 
a  majority  of  tals  creditors,  in  number  and 
amonnt,  and  In  such  case  aU  parties  shall  be 
remitted  to  the  same  rights  and  duties  exist- 
ing at  the  date  of  the  assignment,  except  so 
far  as  such  estate  shall  have  already  been 
administered  and  disposed  of;  and  the  court 
shall  have  power  to  make  all  needful  orders 
to  carry  the  foregoing  provision  Into  effect" 
Kurd's  Rev.  St  1889,  p.  102.  That  a  major- 
ity, in  number  and  amount,  of  the  creditors 
of  appellees,  together  with  the  Insolvent  debt- 
ors, petitioned  the  county  court  for  an  order 
discontinuing  the  services  of  the  assignee,  and 
ordering  the  property  to  be  reinvested  in  the 
debtors,  is  not  controverted.  In  the  absence 
of  fraud  connected  with  the  procurement  of 
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the  assent  of  a  majority.  In  number  and 
amount,  of  creditors  petitioning  for  such  dis- 
continuance, the  above  statute  fully  author- 
izes a  county  court  to  discontinue  such  assign- 
ment proceedings,  upon  compliance  with  its 
provisions.  It  Is  contended  In  this  case,  how- 
ever, that  the  signatures  of  the  creditors  who 
petitioned  for  the  discontinuance  were  pro- 
cured by  fraud.  The  only  fraud  insisted  <m 
is  that  appellees,  through  their  attorney,  pro- 
posed to  all  such  creditors  to  pay  them  100 
cents  on  the  dollar  of  their  respective  claims, 
conditioned,  however,  they  should  sign  a  peti- 
tion asking  the  discontinuance  of  the  assign- 
ment proceedings.  Such  pr(q[>ositlon,  in  the 
form  of  a  letter,  was  addressed  to,  and  appar- 
ently accepted  by,  every  creditor  who  had 
Sled  his  claim  before  the  assignee,  and  which 
claim  was  not  disputed  or  contested.  In  ad- 
dition to  this,  such  proposition  was  apparently 
made  to  a  number  of  sncb  creditors  who  bad 
not  complied  with  the  statute  in  filing  their 
claims  within  three  months  with  the  assignee. 
The  claim  of  appellant  was  disputed  by  ap- 
pellees, and  therefore  had  not  been  allowed 
by  the  assignee.  Such  a  condition  of  affairs 
certainly  does  not  show  fraud,  either  appar- 
ent or  constructive.  It  presents  an  entirely 
different  question  from  other  cases  passed  iip- 
on  by  this  court,  where  the  property  in  the 
hands  of  the  assignee  was  proposed  to  be 
sold,  conveyed,  and  turned  over  to  some  per- 
son other  than  the  debtor,  and  where  it  was 
proposed  to  pay  to  creditors  only  a  small  per 
cent,  of  the  amount  of  their  claims.  In  this 
case  the  original  debtors,  by  an  order  of  dis- 
continuance entered  by  the  county  court  of 
Cook  county,  were  reinvested  with  the  title 
and  possession  of  all  of  their  property  as  fully 
and  to  the  same  extent  as  before  the  assign- 
ment Appellant,  under  the  order  of  the 
court,  was  then  In  a  position  to  establish  his 
claim  at  law,  if  one  existed,  and  to  proceed 
against  the  property  of  the  debtors  as  fully 
and  to  the  same  extent  as  though  an  assign- 
ment had  not  been  made  or  an  order  of  discon- 
tinoance  entered. 

It  Is  insisted  by  appellant,  however,  that 
simultaneously  with,  or  Immediately  after,  the 
order  of  discontinuance,  a  chattel  mortgage  for 
$75,000  was  placed  upon  the  property  of  appel- 
lees. An  examination  of  this  record,  however, 
discloses  this  could  not  be  to  the  prejudice  of 
the  appellant.  The  total  amount  of  property 
inventoried  by  the  assignee,  after  deducting 
doubtful  and  worthless  accounts,  was  $163,- 
155.  The  Indebtedness  and  lien  created  by  the 
chattel  mortgage  were  only  sufficient  to  pay 
the  Just  claims  presented  and  allowed  against 
the  debtors,  and  enough,  also,  to  pay  the  claim 
of  the  appellant,  should  he  succeed  in  procuring 
a  Judgment  Such  acts  on  the  part  of  appel- 
lees and  thehr  attorney  In  no  wise  constituted  a 
fraud,  but  were  apparently  only  consummated 
in  an  honest  desire  and  purpose  to  pay  their 
debts  in  full  and  protect  their  creditors. 

Appellant  Insists  on  a  reversal  of  the  Judg- 
ment of  the  appellate  court  In  this  cause  on  the 


authority  of  Howe  v.  Warren,  154  111.  227,  40 
N.  E.  472;  Terhune  v.  Kean,  155  lU.  50G,  40 
N.  B.  481,  and  Bank  v.  Walker,  164  lU.  135, 
45  N.  E.  271.  None  of  these  cases  will  bear 
the  construction  placed  upon  them  by  appel- 
lant, nor  is  anything  said  In  either  of  the  above 
cases  in  conflict  with  our  views  held  and  ex- 
pressed in  this  case.  The  case  of  Howe  v. 
Warren  was  a  bill  in  chancery  filed  by  tbe 
creditors  after  an  order  of  discontinuance  of 
assignment  proceedings,  setting  forth  fraud  up- 
on a  part  of  tbe  debtors,  the  assignee,  and  a 
third  person,  whereby  the  county  court  was 
procured  to  enter  an  order  of  discontinuance, 
turning  over  the  property  of  the  debtor  to  a 
third  person,  whereby  creditors  only  realized 
about  35  per  cent  of  their  claims,  and  which 
order  of  discontinuance  was  said  ba  have  been 
procured  without  the  knowledge  or  consent  of 
the  complainant,  and  by  fraud  practiced  upon 
those  creditors  who  petitioned  for  tiie  discon- 
tinuance. In  that  case,  instead  of  the  property 
of  the  debtor  being  turned  over  to  the  debtor 
himself,  thus  leaving  it  subject  to  be  resorted 
to  by  creditors  who  had  not  received  payment 
of  thdr  claims,  the  effect  of  the  order  of  dis- 
continuance was  to  deprive  such  creditors,  by 
fraud,  or  any  future  remedy.  The  case  of 
Terhune  v.  Kean,  supra.  Involved,  in  most 
respects,  the  same  question  presented  In  Howe 
V.  Warren,  supra.  Some  of  the  same  parties, 
the  same  assigned  estate,  and  the  same  trans- 
action were  questioned.  It  Involved  the  right 
of  the  county  court,  under  an  order  of  dis- 
continuance, to  order  tbe  property  of  the  debt- 
or turned  over  to  a  third  party,  whereby  it 
was  no  longer  subject  to  the  claims  of  a  cred- 
itor against  an  original  debtor,  and  in  that  c^sf 
we  said  (page  509,  155  HI.,  and  page  481,  40 
N.  E.):  "We  held  hi  the  Howe  Case  that,  rp- 
on  a  discontinuance  of  an  assignment  proceed- 
ing under  section  15  of  the  amendatory  act 
(Kev.  St  1803,  c.  10a)  concerning  voluntary 
assignments,  the  asslg^ned  estate,  or  so  much  of 
it  as  remained  unadministered,  should  revert 
to  the  assignor,  and  still  remain  liable  for  th« 
payment  of  his  debts.  Just  as  it  was  at  the  date 
of  the  assignment;  that  upon  the  discontinu- 
ance the  unadministered  assets  must  be  treat- 
ed as  though  no  assignment  had  been  made, 
each  creditor  standing  upon  the  same  footing, 
of  right,  to  proceed  against  it  as  it  existed 
when  the  assignment  was  executed.  The  lan- 
guage of  the  statute,  'and  in  such  case  all  par- 
ties shall  be  remitted  to  the  same  rights  and 
duties  existing  at  the  date  of  the  assignment, 
except  so  far  as  such  estate  shall  have  already 
been  administered  and  disposed  of,'  admits  of 
no  other  construction,  as  is  shown  by  the  opin- 
ion filed  In  that  case."  In  both  the  Howe  and 
TCrhune  Cases,  supra,  it  was  not  the  intention 
to  pay  the  creditors  in  full.  On  the  contrary. 
It  is  apparent,  from  a  reading  of  the  opinions 
In  those  cases.  It  was  Intended  to  prefer  some 
creditors  to  others.  The  funds  of  the  estate 
were  used  to  effect  such  settlement.  This  was 
a  fraud  upon  the  rights  of  other  creditors  who 
received  no  payments.    In  each  of  those  cases, 
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also,  tbe  property  waa  not  returned  to  the  as- 
signor, leaving  It  subject  to  bis  debts,  but  was 
turned  over  to  a  third  person.  In  the  case  of 
Bank  T.  Walker,  supra,  the  bank  was  the  cred- 
itor for  about  $10,600,  and  agreed  with  the 
president  of  the  Insolvent  concern,  after  as- 
certaining the  value  of  the  assets,  to  pay  40 
cents  on  the  dollar  on  all  the  other  claims, 
whereby,  as  the  bank  computed,  it  would  re- 
ceive its  indebtedness  In  full.  This  proposition 
was  made  to  creditors,  and  by  them  accepted, 
apparently  without  knowledge  of  the  fact  that 
the  bank,  as  one  creditor,  was  securing  pay- 
ment of  its  dalm  in  full.  Tbe  codnty  court, 
upon  proper  showing,  entered  an  order  of  dis- 
continuance, directing  tbe  assignee  to  tarn  over 
the  assets  to  such  person  or  persons  as  the 
debtor  might  direct  The  bank  controlled  tbe 
direction  as  to  whom  the  assets  should  be  paid, 
and  also  such  assets  for  its  own  benefit  The 
result  of  this  was  the  payment  in  full  of  one 
creditor  to  the  detriment  of  others,  and  the 
disposition  of  all  the  assets  of  the  insolvent 
debtor  in  such  a  manner  as  to  preclude  cred- 
itors from  any  further  remedy.  That  case  has 
not  the  features  presented  by  this  record.  In 
this  case  appellant  had  no  Judgment,  and,  if 
the  property  had  remahied  In  the  hands  of  the 
assignee,  appellant  would  have  been  compelled 
to  have  shared  pro  rata  with  all  other  creditors 
having  legal  claims.  The  situation,  after  the 
order  of  discontinuance  by  the  county  court 
was  that  all  such  claims  were  fully  paid,  and 
instead  thereof  a  chattel  mortgage  was  placed 
upon  the  property.  It  still  remained  subject  to 
the  same  equities,  rights,  and  remedies  of  ap- 
pellant, and  In  the  control,  ownership,  and  pos- 
session of  appellees.  In  the  absence*  of  any 
fraud,  therefore,  and  there  having  been  a  com- 
pliance with  the  terms  of  the  statute  above 
mentioned,  it  was  proper  for  the  county  court 
to  enter  an  order  of  discontinuance,  and  the 
Judgment  of  the  appellate  court  affirming  the 
order  of  the  county  court  of  Cook  county  is 
affirmed.    Judgment  affirmed. 


(178  III.  le) 

BLDEE  V.  CHAPMAN.* 

(Supreme  Court  of  IIIIdoIs.    Oct.  U,  1898.) 

8AI.B  or  Land — Rescission — Dahaoss— Gambuko 
Contracts. 

1.  Where  a  buyer  contracts  for  the  purchase 
of,  and  pays  part  of  the  consideration  for,  land 
for  which  a  good  title  is  to  be  furnished,  he  may 
recover  the  consideration  so  paid,  if  the  seller 
declares  that  he  cannot  furnish  a  good  title, 
and  rescinds  the  contract. 

2.  A  syndicate  was  formed  for  the  purchase 
of  certain  lots  under  an  agreement  providing 
that  there  should  be  as  many  shareholders  as 
lots;  that,  after  all  the  shares  had  been  sold, 
tlie  lots  should  be  assigned  to  the  shareholders 
under  the  direction  of  n  board  of  directors, 
elected  by  the  shareholders;  that  the  directors 
should  receive  bids  for  the  choice  of  lots,  the 
hif^hest  bidder  to  make  his  choice;  that  bids 
should  then  be  received  for  the  choice  of  lots 
remaining  unselected,  until  there  appeared  to 
be  no  other  choice,  when  the  remaiumg  share- 

t  Behearmg  denied  December  9,  1898. 


holders  should  draw  "by  lot"  for  the  remaining 
unselected  lots.  Hdd,  that  such  agreement  was 
not  a  gambling  contract  under  Cr.  Code,  }  180 
(Hnrd's  Rev.  St.  1895),  prohibiting  a  disposition 
of  property  to  be  made  dependent  upon  any 
chance  by  dice,  lot,  or  other  gambling  device, 
since  the  lots  to  be  so  distributed,  being  of 
equal  value,  the  joint  owners  might  determine 
"by  lot"  which  lot  should  go  to  each. 

Appeal  from  appellate  court  First  district 
Action  by  George  W.  Blder  against  Slmcoe 
Chapman  to  recover  a  partial  payment  on  a 
purchase  of  land.  From  a  Judgment  of  the 
appellate  court  (70  III.  App.  288)  affirming  a 
Judgment  of  the  circuit  court  in  favor  of  de- 
fendant plaintiff  appeals.    Reversed. 

Flower,  Smith  &  Mnsgrave  and  B.  L. 
Waugb,  for  appellant  H.  Stuart  Derby  (EM- 
ward  S.  Elliott  of  counsel),  for  appellee. 

PHILLIPS,  J.  This  is  an  appeal  from  a 
Judgment  of  the  appellate  court  for  the  First 
district  affirming  the  Judgment  of  the  circuit 
court  of  Cook  county.  The  question  involved 
in  this  record  is  whether  or  not  the  contract 
between  the  plalntltF  and  the  defendant  was 
void  as  a  gambling  contract,  by  virtue  of  the 
provisions  for  the  distribution  of  the  lots 
contained  in  the  proposed  syndicate  agree- 
ment annexed  thereto,  and  made  a  part 
thereof.  The  contract  referred  to  recites  the 
receipt  by  appellee  from  appellant  of  $3,000 
as  part  payment  towards  the  purchase  of 
blocks  5  and  6  of  a  certain  subdivision  of 
land,  containing  96  lots,  bargained  by  appel- 
lee to  be  sold  to  appellant  for  $33,000,  which 
said  $3,000,  the  declaration  avers,  one  "Rob- 
ert S.  Blder  advanced  and  paid  to  the  said 
Slmcoe  Chapman  [appellee],  for  and  on  ac- 
count of  the  plaintiff  [appellant],  •  •  •  by 
way  of  commissions  or  services,  or  in  some 
manner  satisfactory  to  the  said  Chapman; 
which  said  $3,000  said  Simcoe  Chapman,  In 
and  by  said  last-mentioned  agreement,  duly 
acknowledged  the  receipt  of  from  this  plain- 
tiff, and  for  the  repayment  of  which  to  tbe 
said  Robert  S.  Blder  he  then  and  there  be- 
came duly  obligated  to  the  said  Robert  S. 
Elder."  The  contract  further  provided  that 
appellant  should  act  as  trustee  for  as  many 
shareholders  as  there  were  lots  (96),  in  a 
syndicate  to  be  formed  for  the  purchase  of 
the  lots  In  accordance  with  the  terms  of  a 
form  of  certificate  to  be  given  to  each  share- 
holder, thereto  attached,  and  made  a  part  of 
tbe  contract  and  that  the  appellee  should  ac- 
cept notes  and  trust  deeds  made  by  future 
shareholders  In  the  syndicate,  in  part  pay- 
ment of  the  said  contract  price,  and  the  bal- 
ance in  cash  upon  the  delivery  of  warranty 
deeds.  The  form  of  certificate  provided  for 
and  made  a  part  of  the  contract  first  re- 
cites the  receipt  of  $50  from  a  person  whose 
name  is  left  blank,  and  la  called  "the  sub- 
scriber," as  the  "first  payment  for  om  share 
of  stock  In  the  syndicate  formed  for  the  pur- 
chase and  development"  of  the  said  lots,  and 
then  proceeds  as  follows:  "This  receipt  Is 
given  on  tbe  following  conditions,  which  the 
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said  subscriber  hereby  accepts:  The  said 
fifty  (150)  dollars  payment  Is  made  for  the 
purpose  of  obtaining  a  contract  with  the  own- 
et  of  said  premises  by  G.  W.  Elder,  as  trus- 
tee for  the  holders  of  this  and  nlnety-fiye  (Oo) 
other  shares  of  stock  in  said  syndicate.  Each 
share  is  of  the  value  of  four  hundred  ($400) 
dollars,  and  entitles  the  holder  thereof  to  re- 
ceive a  good  and  sufficient  warranty  deed  aw 
a  merchantable  abstract  to  one  lot  In  the 
subdivision  of  said  premises,  upon  the  fulfill- 
ment of  each  and  every  of  the  conditions 
herein  specified.  Said  subscriber  agrees  to 
further  pay  the  sum  of  three  hundred  and 
fifty  ($360)  dollar's,  less  one  ninety-sixth 
(V«t)  part  of  the  profits  derived  by  sale  of 
choice  of  lots  as  hereinafter  provided,  In  the 
manner  foUovring:  The  sum  of  fifty  ($50) 
dollars  when  all  of  said  shares  are  subscribed 
for,  and  the  balance  on  delivery  of  warranty 
deed,  or  in  substantially  three  equal  pay- 
ments, luiyable  in  one,  two,  and  three  years 
after  February  16,  1891,  said  deferred  pay- 
ments to  be  secured  by  trust  deed  on  the  lot 
assigned  and  conveyed  to  said  shareholder. 
The  assigning  of  lots  shall  be  under  the  di- 
rection of  a  board  of  directors,  who  shall  be 
elected  by  the  shareholders.  Each  share  shall 
constitute  one  vote,  and  may  be  voted  by  the 
bolder  of  said  share,  or  his  proxy.  Said  di- 
rectors shall  notify  each  of  said  ninety-six 
(96)  shareholders  of  the  time  and  place  for 
the  assigning  of  said  lots,  said  notice  to  be  de- 
posited hi  the  post  office  of  the  city  of  Chi- 
cago, with  postage  prepaid,  at  least  five  days 
before  the  date  of  the  meeting  for  the  assign- 
ment of  said  lots.  At  said  meeting  bids  will 
be  received  from  said  shareholders  for  choice 
of  lots.  The  highest  bidder.  In  every  case, 
shall  immediately  select  his  choice  of  'said 
lots.  Bids  will  be  received  for  choice  of  the 
lots  remaining  nnselected,  until  there  appears 
to  be  no  further  choice,  when  the  remaining 
shareholders  will  draw  by  lot  from  the  re- 
maining unselected  lots.  Upon  the  selection 
of  a  lot  by  a  shareholder,  said  shareholder 
shall  immediately  pay  one-fourth  of  the 
amount  he  has  bid  for  choice,  in  cash.  The 
remaining  three-fourths  of  said  amount  shall 
be  paid  in  cash  upon  delivery  of  the  warranty 
deed  to  the  lot  so  selected  by  said  sharehold- 
er, or  may  be  divided  into  substantially  three 
equal  payments,  consolidated  with  the  de- 
ferred payments  above  mentioned,  and  all  be 
secured  as  said  deferred  payments  first  above 
mentioned.  No  one  Shall  originally  subscribe 
for  more  than  five  shares  of  stock  In  this 
syndicate  without  the  consent  of  the  holders 
of  two-thirds  of  the  shares  at  that  time  sub- 
scribed for.  Said  subscriber  shall  receive  a 
warranty  deed  to  the  lots  selected  by  him, 
upon  the  fulfillment  of  the  conditions  herein- 
before mentioned,  ten  days  after  the  assign- 
ment of  said  lots  as  aforesaid.  On  failure  of 
said  subscriber  to  fulfill  each  and  every  of 
the  conditions  hereinbefore  mentioned  at  the 
time  and  in  the  manner  herein  mentioned 
(time  being  the  essence  of  this  certilicate), 


this  share  of  stock  in  said  syndicate  shall  be 
forfeited." 

The  record  discloses  a  plat  of  said  lots,  with 
a  valuation  of  each  lot  marked  thereon,  rang- 
ing from,  $350  to  $1,550,  and  also  a  bill  ren- 
dered by  B.  S.  Mitx  to  the  appellee,  bearing 
the  same  date  as  said  contract,  February  16, 
1891,  and  receipted  by  said  B.  S.  Elder,  as 
follows:  "To  commissions  on  sale  of  blocks 
five  (5)  and  six  (6)  In  North  Chicago  Lawn,  to 
G.  W.  Elder,  $3,000.  Kecelved  payment  by 
contract  to  Q.  W.  Elder  of  even  date  here- 
with." The  record  also  discloses  a  contract 
dated  December  1, 1890,  between  the  appellee 
and  said  B.  S.  Elder,  constituting  the  latter 
appellee's  sole- agent  for  the  sale  of  said  lots 
at  the  prices  named  In  said  plat,  and  provid- 
ing for  various  other  matters  not  pertinent  to 
the  issue  raised  by  this  appeal;  and  it  also 
discloses  a  contract  between  the  two  Elders, 
bearing  the  same  date  as  that  between  the 
parties  to  this  suit,  concerning  the  same  prop- 
erty, and  providing  that  R.  S.  Elder  should 
make  the  advance  payment  on  the  said  con- 
tract between  appellee  and  appellant,  and  for 
a  division  between  themselves  of  the  profits 
to  be  realized  out  of  the  syndicate  transac- 
tion; all  of  which  may  be  said  to  be  merely 
preliminary  to  and  explanat<H:y  of  the  circum- 
stances and  surroundings  attendant  upon  the 
making  of  the  contract  sued  upon. 

It  Is  averred  in  the  declaration  that  Bobert 
S.  Elder  was  the  agent  and  broker  for  the 
appellee,  and  that  the  foregoing  agreement 
was  entered  into  for  the  sale  of  the  property 
to  the  plalntiO:,  and  thereupon  ttie  $3,000  for 
commissions  to  Bobert  S.  Elder  was  credited 
on  the  account  of  plaintiff  for  the  purchase 
money.  It  is  further  averred  that  appellee 
did  not  own  the  premises,  and  could  not  fur- 
nish good  and  sufficient  warranty  deeds  and  a 
merchantable  abstract,  but  declared  his  In- 
ability to  do  so,  and  on  or  about  the  26th  day 
of  August,  1891,  revoked  the  right,  power,  and 
authority  granted  in  the  agreement,  and  with- 
drew from  the  market  and  withheld  from 
sale  all  the  unsold  lots  In  the  subdivision  men- 
tioned In  the  agreement,  and  that  notice  of 
rescission  was  directed  and  maUed  to  the  ap- 
pellant It  is  further  averred  that  appellant 
demanded  of  appellee  the  $3,000. 

After  the  proof  of  the  signatures  to  the 
agreement,  appellant  offered  In  evidence  the 
foregoing  contract,  which  was  objected  to  by 
appellee's  counsel  as  being  a  gambling  con- 
tract Appellant  then  made  a  specific  ofter 
of  proof  to  sustain  all  the  averments  of  his 
declaration,  which  was  also  objected  to  by 
appellee.  Both  objections  were  sustained, 
and  to  each  ruling  of  the  coiurt  in  sustaining 
the  objections  the  appellant's  counsel  except- 
ed. Thereupon  the  court  Instructed  the  Jury 
to  find  the  issues  for  the  defendant,  to  which 
appellant  excepted.  A  verdict  was  returned 
as  directed,  and  appellant  entered  his  motion 
to  set  aside  the  verdict  and  for  a  new  trial, 
which  was  overruled,  and  an  exception  taken, 
and  judgment  entered  on  the  verdict    On  ap- 
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peal  to  the  appellate  court  for  the  First  dis- 
trict that  judgment  was  aflkmed,  and  this 
appeal  was  prosecuted. 

This  contract  having  been  made,  and  $3,- 
000  paid  thereon,  which  was  advanced  by 
Robert  S.  Elder,  and  its  receipt  aclinowledged, 
to  recover  which  this  suit  is  brought,  the  ques- 
tion Is  presented  as  to  whether  a  buyer  con- 
tracting for  the  purchase  of  a  tract  of  land 
for  which  a  warranty  deed  is  to  be  made, 
and  a  good,  merchantable  abstract  of  title  fur- 
nished, and  a  part  of  the  consideration  paid, 
may  recover  back  the  part  of  the  considera- 
tion so  paid,  where  the  seller  not  only  declares 
that  he  cannot  furnish  a  good  title,  nor  a 
good,  merchantable  abstract,  but  also  de- 
clares the  contract  rescinded.  The  right  of 
the  purchaser  to  recover  the  consideration  so 
paid  is  clear.  Fox  y.  Kitton,  19  Rl.  619; 
Chamber  of  Commerce  ▼.  Sollitt,  43  IIL  619; 
FoUansbee  v.  Adams,  86  Dl.  13;  Eadish  v. 
Young,  108  lU.  170;  Roebling's  Sons'  Cto.  v. 
liOclf-Stltch  Fence  Co.,  130  111.  666,  22  N.  E. 
618.  Section  180  of  the  Criminal  Code  (Hurd's 
Rev.  St  1895),  in  force  at  the  time  the  con- 
tract was  made  and  now,  is  as  follows: 
"Whoever  sets  up  or  promotes  any  lottery  for 
money,  or  by  way  of  lottery  disposes  of  any 
property  of  value,  real  or  personal,  or  under 
pretense  of  a  sale,  gift  or  delivery  of  any 
other  property,  or  any  right,  privilege  or  thing 
whatever,  dii^oses  of,  or  otfers  or  attempts 
to  dispose  of,  any  real  or  personal  property 
with  Intent  to  malce  the  disposal  of  such  real 
or  personal  property  dependent  upon  or  con- 
nected with  any  chance  by  dice,  lot,  numbers, 
game,  hazard  or  other  gambling  device, 
whereby  such  chance  or  device  is  made  an 
additional  inducement  to  the  disposal  or  sale 
of  said  property,  •  •  •  shall  for  each  of- 
fense be  fined  not  exceeding  $2,000."  Un- 
der the  statute  of  this  state,  a  lottery  scheme, 
to  come  within  Its  prohibition,  must  contem- 
plate the  distribution  of  prizes  by  chance,  and 
there  must  be  a  chance  to  gain  or  lose  by  the 
drawing.  Dunn  v.  People,  40  111.  465;  Thom- 
as V.  People,  58  111.  160.  Where  parcels  of 
land  of  very  unequal  value  are  sought  to  be 
distributed  by  lot,  and  where  the  drawing 
or  lottery  Is  to  be  had  before  any  right  or 
title  is  vested  in  the  ticket  holders  to  any 
part  of  the  land,  the  transaction  must  be  con- 
demned as  a  lottery.  Wooden  v.  Schotwell, 
23  N.  J.  Law,  465;  Seldenbender  v.  Charles' 
Adm'rs,  4  Serg.  &  R.  151.  So,  where  a 
scheme  provides  for  the  sale  of  a  tract  of  land 
in  lots  of  unequal  value,  to  be  distributed 
among  the  purchasers  by  chance,  by  means 
of  tickets  of  numbers  bought  at  a  fixed  price 
greatly  exceeding  the  value  of  the  majority 
of  the  lots  and  much  less  than  the  value  of 
other  lots,  such  scheme  would  constitute  a 
lottery,  as  It  would  be  a  mere  device  to  at- 
tract adventurers,  holding  out  the  hope  of 
gi'eat  gain  by  mere  chance.  Seldenbender  v. 
Charles'  Adm'rs,  4  Serg.  &  R.  151.  There  is  a 
broad  distinction,  however,  between  a  divi- 
sion of  property  by  lot  and  a  lottery.     A  par- 


tition of  property  Into  parts  as  nearly  equal 
as  possible,  where  owned  by  joint  owners, 
may  be  made,  and  a  determination  had  by  lot 
as  to  which  part  shall  go  to  each  joint  owner, 
severally,  without  coming  within  the  prohi- 
bition of  the  statute.  The  joint  owners  being 
seised  of  the  whole  estate  before  partition, 
and  the  object  of  the  lot  being  to  assign  to 
each  his  particular  portion,  the  whole  having 
been  previously  divided  into  parts  as  nearly 
of  equal  value  as  possible,  such  partition 
would  not  constitute  a  lottery.  Under  the 
contract  offered  In  evidence,  and  under  the 
offered  evidence.  It  appears  that  when  con- 
tracts were  made  for  the  sale  of  all  the  lots, 
each  and  every  holder  of  a  share  became  en- 
titled, by  reason  of  the  contract,  to  an  undi- 
vided J/sB  part  of  the  proceeds  of  the  sale  of 
the  lota.  So  long  as  there  was  a  choice  of 
lots  which  could  be  sold  at  auction  to  the 
members,  each  meml>er  would  receive  his  pro 
rata  share  of  any  sum  arising  from  such  sales 
of  such  choice  lots.  No  auction  was  to  take 
place  until  the  whole  96  shares  had  been  sold, 
and  when  that  was  accomplished  the  share- 
holders would  clearly  be  tenants  in  common 
under  this  contract.  So  long  as  there  was  a 
choice,  the  sales  were  to  be  made,  and  the 
proceeds  of  the  sale  divided.  When  there 
was  no  longer  any  choice,  there  could  be  no 
difference  In  value.  If  there  was  a  difference 
in  value,  there  would  be  a  choice,  and  no  dis- 
tribution by  chance  was  to  take  place  so  long 
as  there  was  a  choice,  and  hence  lots  to  be 
distributed  were  of  equal  value,  and  a  parti- 
tion was  thus  to  be  made.  We  hold  the  con- 
tract In  question  was  not  a  gambling  contract 
within  the  meaning  of  the  statute,'  and  the 
court  erred  in  sustaining  the  objection  to  the 
offered  evidence.  The  Judgments  of  the  ap- 
pellate court  for  the  First  district  and  of  the 
circuit  court  of  Cook  county  are  each  reversed, 
and  the  cause  is  remanded.  Reversed  and  re- 
manded. 


(176  111.  S81) 

HACKER  et  al.  v.  MUNROE  et  al.« 

(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

Sales  —  Pbadd  —  Kescissiox  —  Replbvis  —  Inko- 

OEST  FimCHASERS  —  FIXTURES  — 

Appeal—  Review. 

1.  An  instruction  that  the  seller  of  machinery 
might  rescind  and  replevy  it  if  the  buyer  did 
not,  at  the  time  of  the  sale,  intend  to  pay  for  it, 
is  not  misleading  because  of  its  omiBsion  to 
state  the  rights  of  intervening  bona  fide  pur- 
chasers, where  the  right  to  recover  was  else- 
where stated  to  he  subject  to  the  condition 
that  the  property  had  not  passed  to  such  a  pur- 
chaser. 

2.  A  seller  of  goods  fraudulently  bought  may 
rescind  the  sale  for  the  fraud,  and  reclaim  the 
goods  from  any  person  not  an  innocent  purchas- 
er for  value. 

3.  A  person  cannot  complain  of  an  instraction 
as  omitting  a  necessary  qualification,  where  he 
has  omitted  the  same  qualification  in  one  given 
at  his  own  request. 

4.  Whether  personal  property  is  or  is  not  fix- 
tures depends  on  whether  it  was  annexed  to  the 

1  Rehearing  dedied  December  9,  1898. 
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realty  or  some  thing  appurtenant  thereto, 
whether  it  was  appropriate  to  the  use  to  which 
that  part  of  the  realty  was  put,  and  the  inten- 
tion of  the  parties. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Action  by  R.  Munroe  &  Son  against"  Chris- 
tian Hacker  and  others.  A  judgment  for 
plaintiffs  was  affirmed  In  the  appellate  court 
(61  111.  App.  420),  and  defendants  appealed. 
Affirmed. 

This  is  a  suit  in  replevin,  begun  on  Decem- 
ber 21,  1892,  by  the  appellees  against  the 
appellants  to  recover  tbe  possession  of  three 
boilers,  and  the  smokestacks,  plates,  valves, 
and  attachments  belonging  thereto.  The 
valves  and  attachments  were  not  found. 
There  was  a  count  in  trover  in  tbe  declara- 
tion to  recover  the  value  of  th€  articles  not 
found.  The  pieas  were  non  cepit,  non  det- 
inet,  property  in  defendants,  and  that  tbe 
lioilers,  etc.,  were  fixtures,  belonging  to  real 
estate  and  buildings  owned  by  defendants, 
and  designed  for  a  tin-plate  mill  and  plant, 
and,  therefore,  not  the  subject  of  replevin. 
To  the  plea  of  property  in  defendants  the 
plaintiffs  replied  that  the  property  replevied 
was  the  property  of  plaintiffs,  and  not  of 
defendants;  and  they  also  replied  that  the 
property  replevied  was  not  fixtures.  Plea  of 
not  guilty  was  filed  to  the  count  in  trover. 
Two  trials  were  had.  Upon  the  first  trial 
verdict  and  Judgment  were  in  favor  of  tbe 
plaintiffs.  Upon  appeal  to  the  appellate 
-court  the  judgment  was  reversed,  and  the 
<»use  was  remanded,  as  will  be  seen  by  ref- 
erence to  the  case  of  Hacker  v.  Munroe,  56 
111.  App.  532.  Upon  'the  remandment  of  the 
cause  to  the  circuit  court  It  was  redocketed 
for  trial,  and  tried  a  second  time.  Upon  the 
second  trial  the  Jury  found  the  Issues  in 
favor  of  the  plaintiffs,  tbe  present  appellees, 
on  the  counts  in  replevin,  and  assessed  their 
-damages  at  one  cent;  and  they  also  found 
the  defendants  guilty  of  withholding  the 
goods  named  in  the  trover  count,  and  assess- 
ed the  damages  at  $180.  Motion  for  new  trial 
was  overruled,  and  Judgment  was  rendered 
upon  the  verdict  and  for  costs  against  de- 
fendants. An  appeal  was  taken  to  the  ap- 
pellate court  from  this  second  Judgment,  and 
the  Judgment  has  been  affirmed,  as  will  ap- 
pear by  reference  to  tbe  case*  of  Hacker  v. 
Munroe,  61  111.  App.  420.  The  present  appeal 
is  prosecuted  from  such  Judgment  of  affirm- 
ance. 

The  appellees  made  the  boilers  and  attach- 
ments at  their  factory  in  Pennsylvania,  and 
sold  and  delivered  them  to  the  Iiewis  Steel- 
Sheet  &  Tin-Plate  Company,  an  Illinois  cor- 
poration, engaged  in  building  a  tin-plate  and 
steel-sheet  plant  in  Joliet.Ili.  D.  Trevor  Lew- 
is held  an  official  position  in  this  company, 
.and  in  July,  1891,  went  to  the  office  of  ap- 
pellees in  Pittsburg  for  the  purpose  of  buy- 
ing boilers  for  the  mill  to  be  erected  in 
Jolict.  In  August,  1891,  J.  Davis  Lewis, 
president  of  the  company,  had  a  conversa- 


tion with  R.  Munroe,  Jr.,  one  of  the  appel- 
lees, and  there  closed  the  contract  for  the 
boilers.  By  tbe  terms  of  the  contract  the 
company  was  to  pay  $1,261  cash  down,  and 
give  a  note  for  $1,700.  On  October  20,  1881, 
the  boilers  and  attachments,  etc.,  were  ship- 
ped on  board  the'  cars  to  said  Lewis  Steel- 
Sheet  &  Tln-Plate  Company  at  Joliet  Al- 
though $1,261  was  to  be  paid  down,  nothing 
had  been  paid  when  the  boilers  reached  Jo- 
liet The  company  had  no  money  to  pay  for 
the  boilers.  Nobody  was  at  JoUet  to  give 
the  note  for  $1,700.  The  company  was  In- 
Solvent,  and  unable  to  pay  the  freight  on  the 
boilers  and  attachments.  Some  property 
owners  in  Joliet,  interested  in  the  establish- 
ment of  the  tin-plate  mill  upon  and  near  their 
property,  made  an  agreement  with  the  tin- 
plate  company  and  the  Lewises,  by  the  terms 
of  which  the  Lewises  agreed  to  bring  to 
Joliet  a  corporation  having  a  paid-up  capital 
stock  of  not  less  than  $500,000  and  to  erect 
upon  20  acres  of  land,  offered  by  the  prop- 
erty owners,  a  mill  for  the  manufacture  of 
tin  plate  and  sheet  steel;  and  said  property 
owners  agreed  to  donate  said  20  acres  of 
land  to  be'  deeded  to  the  said  Lewises,  but 
the  deed  to  be  held  In  escrow  until  the  com- 
pletion of  the  said  mill.  By  the  terms  of 
said  agreement  said  property  owners  also 
agreed  to  pay  to  the  said  Lewises  the  sum  of 
$20,000,  to  be  expended  for  the  benefit  of  the 
plant  The  original  agreement  thus  refer- 
red to  was  made  on  February  24,  1891.  A 
supplemental  agreement  was  entered  into 
between  the  tin-plate  company  and  J.  Davis 
Lewis,  and  Nathaniel  D.  Lewis,  of  the  first 
part  and  said  proiwrty  owners,  including 
one  Thomas  M.  Creevy,  of  the  second  part 
which  supplemental  agreement  was  dated 
July  2,  1801.  By  the  terms  of  the  latter 
agreement  it  was  recited  that  the  landown- 
ers feared  that  said  parties  of  the  first  part 
would  be  un<ible  to  comply  with  the  terms 
of  their  contract  and  it  was  therein  agreed 
that  a  part  of  the  capital  stock  of  said  com- 
pany should  be  placed  in  the  hands  of  a 
trustee  to  secure  the  performance  of  said 
contract;  and  the  property  owners  thereby 
agreed  to  pay  over  within  a  certain  time  the 
unpaid  portion  of  said  sum  of  $20,000  to- 
wards the  completion  of  said  plant  and  to 
convey  10  acres  of  land  to  a  trustee,  named 
Speer,  until  tbe  terms  of  the  contract  should 
be  performed.  When  the  boilers  arrived  in 
Joliet,  said  Creevy,  one  of  said  property  own- 
ers, who  was  in  possession  of  block  18,  up- 
on which  the  erection  of  the  mill  had  been 
begun,  was  notified  by  the  railroad  com- 
pany to  take  the  boilers;  and  thereupdn  he 
paid  the  freight  out  of  ills  own  pocket  and 
placed  the  boilers  on  blocking,  made  of  tim- 
bers, some  14  inches  higher  than  the  walls 
where  the  legs  of  the  boilers  would  eventu- 
ally rest  but  said  boilers  were  In  no  way 
attached  to  any  part  of  the  boiler  bouse  or 
to  any  part  of  the  brick  walls  thereof.  Cree- 
vy testified  that  he  took  the  boilers,  and 
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placed  them  on  the  land,  for  the  purpose  of 
saying  them  for  the  appellees,  as  appellees 
had  received  no  pay  for  them.  Some  ar- 
rangement was  afterwards  made  in  conse- 
quence of  the  failure  of  the  tin-plate  compa- 
ny to  erect  the  mill,  by  the  terms  of  which 
the  real  estate  in  question  was  transferred 
to  the  wife  of  one  of  the  Lewises,  In  trust  for 
her  brother  and  father,  the  brother-in-law 
and  father-in-law  of  one  of  the  Lewises,  who 
bought  the  boilers  from  the  appellees.  No 
actual  transfer  of  the  boilers  themselves  and 
the  attachments  thereto  was  ever  made  to 
Mrs.  Lewis.  One  of  the  property  owners  in- 
terested in  the  property  where  the  tin-plate 
mill  was  to  be  erected,  and  whose  name  was 
Zarley,  had,  prior  to  the  organization  of  the 
tin-plate  company,  contracted  to  sell  the  land 
turned  by  him  Into  the  common  pool,  and 
conveyed  to  Speer,  as  trustee,  to  the  appel- 
lants herein.  Such  contract  of  sale  from 
Zarley  to  the  appellants  was  of  record.  Ap- 
pellants filed  a  bill  for  the  specific  perform- 
ance of  the  contract,  and  obtained  a  decree 
requiring  Zarley  to  convey  the  premises  to 
them,  and  he  had  conveyed  the  premises  to 
them.  The  title  of  Mrs.  I^ewis  was  junior 
hi  right  to  this  claim  of  the  appellants,  but 
thereafter  Mrs.  Lewis  and  her  husband  con- 
veyed by  deed  whatever  interest  they  had 
to  the  appellants.  There  is*  no  evidence, 
however,  that  any  transfer  of  any  Icind  was 
made  of  the  boilers  and  attachments  to  the 
appellants. 

George  S.  House,  for  appellants.  J.  W. 
D'Arcy  and  E.  Meers,  for  appellees. 

MAGRUDER,  J.  (after  stating  the  facts). 
1.  Appellees  claim  that  the  Lewis  Steel- 
Sheet  &  Tin-Flate  Company,  through  its  offi- 
cers, procured  the  purchase  of  the  boilers, 
smokestacli:8,  plates,  and  attachments  by 
fraudulent  representations,  luiowing  the  com- 
pany to  l>e  Insolvent,  and  without  any  inten- 
tion of  paying  for  the  same.  They  further- 
more contend  that  by  reason  of  such  fraud 
the  sale  was  void,  and  no  title  passed  to 
the  tin-plate  company,  and  that,  therefore, 
they  had  the  right  to  rescind  the  sale,  and 
bring  replevin  for  the  possession  of  the  prop- 
erty. Accordingly,  upon  August  19,  1802, 
written  notice  was  served  upon  the  com- 
pany by  the  appellees  that  they  rescinded 
the  sale  of  the  property,  and  claimed  to  be 
the  owners  thereof. 

The  first  question  Is  as  to  the  character  of 
the  sale.  Was  the  sale  so  fraudulent  that 
the  appellees  had  the  right  to  rescind  it,  and 
bring  this  action  of  replevin?  This  question 
was  submitted  to  the  Jury  by  instructions, 
asked  by  both  parties  to  this  controversy, 
and  given  on  behalf  of  both  parties.  In  addi- 
tion to  such  instructions,  the  following  inter- 
rogatory was  submitted  to  the  jury  at  the 
request  of  the  appellants,  and  the  following 
answer  was  made  by  the  jury  thereto:  "First 
question:    Did  the  Lewis  Steel-Sheet  &  Xln- 


Plate  Company,  or  its  officers  or  agents,  at 
the  time  of  the  making  and  executing  of  the 
contract  of  sale  of  the  boilers,  boiler  attach- 
ments, and  fixtures,  of  date  August  20,  1891, 
in  evidence  In  this  case,  intend  not  to  pay 
said  R.  Munroe  &  Son  for  the  same?  An- 
swer: They  did  Intend  not  to  pay  said  R. 
Munroe  &  Son  for  tiie  same."  There  was 
evidence  tending  to  show  that  the  officers  of 
the  tin-plate  company  did  make  false  and 
fraudulent  representations  in  order  to  obtain 
the  goods  in  question.  They  reported  that 
the  tin-plate  company  had  a  paid-up  capital 
stock  of  $500,000,  when  such  was  not  the 
fact  They  reported  that  the  company  had 
on  deposit  in  banks  in  Joliet  the  sum  of  $25,- 
000,  when  they  had  no  deposit  whatever  in 
such  banks.  Whether  or  not  the  tin-plate 
company  obtained  the  goods  with  the  inten- 
tion not  to  pay  for  them  was  a  question  of 
fact  to  be  determined  by  the  Jury  from  the 
evidence  and  from  all  the  circumstances  in 
the  case.  The  Jury  and  the  lower  courts 
have  found  this  question  of  fact  against  ap- 
pellants, and  therefore  we  are  precluded  from 
considering  it 

2.  The  next  question  In  the  case  is  whether 
or  not  the  appellants  were  bona  fide  pur- 
chasers for  value  of  the  property  in  question 
from  the  original  .vendee,  the  tin-plate  comr 
pany,  or  those  holding  under  such  company, 
without  notice  of  the  fraudulent  character 
of  the  sale,  and  of  the  rights  of  the  appellees 
arising  out  of  the  rescission  of  the  sale.  This 
also  was  a  question  of  fact,  which  was  submit- 
ted to  the  jury  by  instructions  asked  by  and 
given  for  both  parties.  In  addition  to  such 
Instructions,  the  following  special  interroga- 
tories were  submitted,  at  the  request  of  the 
appellants,  to  the  jury:  "Second  question r 
At  and  just  before  the  service  of  the  writ 
of  replevin  in  this  case,  were  the  defendants 
in  this  case  the  bona  fide  purchasers  for 
value  of  the  boilers,  boiler  attachments,  and 
fixtures  In  controversy -in  this  case,  and  en- 
titled to  the  possession  thereof?  Answer r 
No.  Third  question:  At  and  just  before  the- 
service  of  the  writ  of  replevin  herein,  were 
the  defendants  lu  the  actual  possession  of  the 
boilers,  boiler  attachments,  and  fixtures  in- 
conti'oversy  in  this  case  under  a  bona  fide 
purchase -for  value  from  some  person  other 
than  the  plaintlfts  Jn  this  case?  Answer: 
No."  The  judgment  of  the  circuit  court, 
based  upon  the  verdict  thus  rendered  by  the- 
jury,  and  the  judgment  of  the  appellate  court 
affirming  such  judgment  of  the  circuit  court, 
are  conclusive  upon  us  as  to  the  second  ques- 
tion of  fact. 

3.  A  third  question  was  submitted  to  the- 
Jury  by  the  instructions  given  for  t)oth  par- 
ties, and  that  question  was  whether  the  prop- 
erty replevied  was  attached  to  the  real  estate- 
in  such  a  way  as  to  be  a  part  thereof,  and 
so  as  to  pass  by  the  deed  of  the  real  estate- 
Itself.  This  question  also  has  been  found  by 
the  verdict  of  the  jury  and  by  the  judgment: 
of  the  lower  courts  against  the  appellants. 
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What  has  already  been  said  Is  aufflclbnt  to 
dispose  of  the  present  case,  and  necessarily 
leads  to  the  afflrmance  of  the  Judgment  of 
the  appellate  court  Bat  we  will  proceed  to 
notice  some  of  the  assignments  of  error  made 
on  behalf  of  the  appellants,  so  for  as  they 
are  urged  upon  onr  attention  by  appellants' 
counsel  in  his  brief.  It  is  not  claimed  by 
counsel  that  the  court  below  committed  any 
error  In  the  admission  or  rejection  of  evi- 
dence. It  is  urged,  however,  that  some  of 
the  instructlonB  given  by  the  court  below 
were  erroneous.  The  second  instruction  giv- 
en for  the  appellees  is  complained  of.  That 
instruction  is  as  follows:  "If  yon  believe 
from  the  evidence  that  at  the  time  of  the 
sale  of  the  boilers  and  fittings  in  question  by 
the  plaintiffs  to  the  Lewis  Steel-Sheet  A  Tin- 
Plate  Ciompany  through  its  officers,  the  said 
Lewis  Steel-Sheet  &  Tln-Plate  Company. 
through  its  officers,  had  no  intention  or  pur- 
pose of  ever  paying  for  such  boilers  and 
fittings,  then  this  would  constitute  such  fraud 
on  the  plaintiffs  as  would  give  them  the 
right,  under  the  law,  to  rescind  such  contract 
of  sale  of  such  boilers  and  fittings;  and  in 
determining  as  to  whether  the  Lewis  Steel- 
Sheet  &  Tin-Plate  Ciompany  did  or  did  not, 
at  the  time  of  the  purchase  of  said  boilers 
and  fittings.  Intend  to  pay  for  them,  you  may 
take  into  consideration  the  statements,  if  any, 
ox  the  officers  of  such  company,  made  by 
them,  or  either  of  them,  to  the  seller,  at  or 
before  the  time  of  said  sale,  as  to  its  financial 
standing  and  ability  to  pay  the  purchase 
price  therefor,  and  all  other  facts  and  circum- 
stances disclosed  on  the  trial."  The  objec- 
tion made  to  this  instruction  is,  that  it  omits 
all  consideration  of  a  transfer  of  the  prop- 
erty to  a  third  party,  for  value,  before  the 
vendor  attempted  to  rescind  the  sale.  It  is 
true  that  the  instruction  omits  any  reference 
to  the  question  whether  or  not  the  appellants 
were  bona  fide  purchasers  for  value  of  the 
property  in  question.  But  the  Jury  were  ex- 
pteaaly  told  In  the  third,  nlntib,  and  tenth 
Instructions  given  for  the  appellees,  and  In 
instructions  17  and  18  given  for  the  appel- 
lants, that  the  right  of  the  appellees  to  re- 
scind the  contract  of  sale  and  reclaim  the 
property  was  conditioned  upon  the  finding 
by  the  Jury  that  the  property  had  not  passed 
Into  the  possession  of  a  purchaser  in  good 
faith,  for  value,  before  the  same  was  replev- 
ied. In  view  of  what  was  thus  stated  in 
other  Instmctlons,  the  Jury  could  not  have 
been  misled  by  the  omission  complained  of 
In  the  second  Instruction.  All  the  instruc- 
tions, taken  together,  must  be  considered  as 
one  cbarge. 

Counsel  for  appellants  also  complains  of 
the  third  instruction  given  for  appellees. 
That  instruction  Is  as  follows:  "If  you  be- 
lieve from  the  evidence  that  at  or  before  the 
time  of  the  bargain  and  sale  of  the  boilers 
and  fittings  In  question  In  this  case  by  the 
plaintiffs,  J.  Davis  Lewis  and  D.  Trevor  Lew- 
Is  were  officers  of  the  Lewis  Steel-Sheet  & 


Tln-Plate  Company,  and  If  yoa  further  be- 
lieve from  the  evidence  that  for  the  purpose  of 
Inducing  the  plaintiffs  to  make  a  sale  of  such 
boilers  and  fittings,  the  said  J.  Davis  Lewis  and 
D.  Trevor  Lewis  made  false  and  fraudulent 
representations  of  the  financial  ability  and  re- 
sponsibility of  the  said  Lewis  Steel-Sheet  & 
Tln-Plate  Company,  and  if  you  further  believe 
from  the  evidence  that  the  plaintiffs  believed 
and  relied  upon  the  representations  of  the 
said  officers,  and  were  deceived  thereby,  and 
were  thereby  Induced  to  make  shipment  of 
the  boilers  and  fittings  in  question,  and  that 
said  officers  then  had,  and  acted  with,  the 
fraudulent  Intent  and  puriMse  that  said  boil- 
ers and  fittings  should  not  be  paid  for,  then 
the  plaintiffs  wonld  be  entitled  to  rescind  such 
contract  of  sale,  and  to  reclaim  the  said  boil- 
ers and  fittings  from  any  one  not  an  innocent 
purchaser  of  the  same  for  value,  unless  the 
Jury  should  believe  from  the  evidence  that  the 
said  boilers  and  fittings  had  become  part  of 
the  real  estate,  before  plaintiffs  attempted  to 
rccl^m  the  same  by  replevying  them  in  this 
case."  It  is  said,  in  criticism  of  this  In- 
struction, that  it  requires  the  purchaser  from 
the  fraudulent  vendee  merely  to  have  knowl- 
e^e  of  the  fraud  practiced  by  the  vendee  In 
the  purchase  of  the  goods  from  the  original 
vendor.  It  is  said  that,  even  If  the  purchas- 
er from  the  fraudulent  vendee  knew  of  the 
fraudulent  character  of  the  purchase,  the 
possession  by  the  fraudulent  vendee  would 
Justify  the  purchaser  In  buying  the  property. 
The  contention  of  counsel  for  appellants  is 
that  the  sale  from  the  appellees  to  the  tin- 
plate  company,  even  though  fraudulent  as 
claimed,  was  not  void,  but  voidable,  and 
that  whether  It  should  be  set  aside  depended 
altogether  upon  the  exercise  by  the  appellees 
of  their  election  to  rescind  the  sale.  Coun- 
sd  says  that  knowledge  must  be  brought 
home  to  the  purchaser  from  the  fraudulent 
vendee  of  the  election  of  the  original  vendor 
to  rescind  the  sale,  and  that  the  property  can- 
not be  reached  in  the  hands  of  such  pur- 
chaser until  notice  is  brought  home  to  him 
of  the  exercise,  by  the  original  vendor,  of 
his  right  to  rescind  the  sale.  Without  enter- 
ing into  any  discussion  as  to  the  soundness  of 
this  contention,  it  is  sufficient  to  say  that. 
If  it  be  admitted  to  be  sound,  the  evidence 
does  show  the  giving  of  the  notice  which 
counsel  claims  to  have  been  necessary. 

Before  the  appellants  came  into  possession 
of  the  property  In  question,  the  agent  of  the 
appellees  informed  the  agent  and  attorney 
of  the  appellants  that  he  had  served  a  writ- 
ten notice  upon  the  tin-plate  company,  and 
upon  J.'Da,yis  Lewis,  the  president  thereof, 
rescinding  the  sale,  and  claiming  the  owner- 
ship of  the  property.  Under  the  law  as  laid 
down  by  this  court,  the  instruction  Is  correct, 
so  far  as  It  states  that  plaintiffs  would  be 
entitled  to  reclaim  the  boilers  and  fittings 
from  any  one  not  an  innocent  purchaser  of 
the  same  for  value.  In  Henshaw  v.  Bryant, 
4  Scam.  97,  we  held  It  to  be  a  rule,  clearly 
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d«dticlble  from  the  authorities,  "that  where 
a  person,  who  knows  himself  to  be  Ipsolvent, 
by  means  of  fraudulent  pretenses  or  repre- 
sentations obtains  possession  of  goods  under 
a  pretense  of  purchase  with  the  intention 
not  to  pay  for  them,  but  with  the  design  to 
cheat  the  vendor  out  of  them,  a  court  of 
chancery  will  set  aside  the  sale,  and  order  a 
return  of  the  goods,  if  they  have  not  passed 
Into  the  hands  of  a  bona  fide  purchaser;  or 
the  vendor  may  bring  replevin  or  trover  for 
them."  In  Patton  v.  Campbell,  70  111.  72,  we 
again  said:  "We  understand  the  rule  to  be 
that  If  a  party,  knowing  himself  to  be  insol- 
vent, or  in  failing  circumstances,  by  means  of 
fraudulent  pretenses  or  representations  pur- 
chases goods  with  the  Intention  not  to  pay 
for  them,  but  with  the  design  to  cheat  the 
vendor  out  of  his  goods,  such  facts  would 
warrant  the  vendor  in  rescinding  the  contract 
for  fraud,  and  would  Justify  him  In  recover- 
ing possession  of  the  property  by  replevin, 
where  the  goods  had  not  in  good  faith  passed 
Into  the  hands  of  third  parties."  In  Schwelz- 
er  V.  Tracy,  76  111.  345,  where  the  facts  show- 
ed a.  fraudulent  purchase  of  goods  from  cer- 
tain wholesale  dealers  In  clothing,  named 
Mack,  Stadler  &  Co.,  and  executions  were 
levied  upon  them  while  the  goods  remained 
in  the  hands  of  a  fraudulent  vendee,  we 
said:  "Had  the  vendee,  before  the  reclaim- 
ing of  the  goods  by  Mack,  Stadler  &  Co., 
sold  them  to  an  Innocent  purchaser  for  value, 
no  doubt,  under  the  decisions  of  this  court, 
the  purchaser  would  have  acquired  a  valid 
title  to  the  goods."  See,  also,  Jennings  v. 
Gage,  13  111.  610;  Railroad  Co.  v.  Phillips,  60 
111.  190;  Young  V.  Bradley,  68  111.  553;  Gray 
V.  St.  John,  35  111.  222;  Bo  wen  v.  Schuler,  41 
HI.  192;  Byan  v.  Brant,  42  111.  78;  Kltson 
V.  ParweU,  132  111.  327,  23  N.  B.  1024. 

Counsel  for  appellants  criticises  the  fourth 
instruction  given  on  behalf  of  the  appellees. 
That  instruction  is  as  follows:  "The  court  in- 
structs the  Jury  that  one  of  the  material  is- 
sues of  this  case  is  whether  the  boilers  and 
fittings  in  question  passed  by  deed  of  the  real 
estate  to  the  defendants  as  fixtures  to  the 
real  estate,  or  were,  at  the  time  of  the  exe- 
cution and  delivery  of  such  deeds,  personal 
property  only.  If  the  Jury  believe  from  the 
evidence  in  this  case,  under  the  instructions 
given  you,  that  the  boilers  and  fittings  In 
question  were  not  so  attached  to  the  said  real 
estate  as  to  become  fixtures  thereto,  but  were 
personal  property  only,  then  the  same  did  not 
pass  by  conveyance  of  the  real  estate."  This 
Instruction  merely  states  that  the  boilers  and 
fittings  would  not  pass  by  a  deed  conveying 
real  estate,  unless  they  were  att;ach&d  to  the 
real  estate  so  as  to  become  fixtures.  The  in- 
struction does  not  assume  to  say  that  the 
title  to  the  personal  property  may  not  have 
passed  by  delivery  thereof,  independently  of 
the  conveyance  by  deed.  A  defend.int  has 
no  right  to  complain  of  error  In  an  instruc- 
tion given  for  the  plaintltC  when  like  error  ap- 


pears In  the  instructions  given  at  the  defend- 
ant's request.  Coal  Co.  v.  Haennl,  146  111. 
614,  35  N.  £.  162.  If,  therefore,  the  fourth 
instruction  is  erroneous.  In  holding  that  per- 
s(H]al  property  would  not  pass  by  the  deed, 
unless  it  was  attached  to  the  real  estate  so 
as  to  become  a  fixture  thereof,  appellants  can- 
not complain  of  such  error,  because  they  em- 
bodied the  same  idea  in  Instructions  asked  by 
them  and  given  for  them.  Instruction  No.  20, 
asked  by  the  appellants,  and  given  for  them, 
is  as  follows:  "Property  which  haa  been  at- 
tached to  and  become  a  part  of  real  estate  is 
not  the  subject  of  replevin;  and  if  the  Jury 
believe,  from  the  evidence  in  this  case,  that  at 
toe  time  of  the  issue  and  service  of  the  writ 
of  replevin  herein,  December  21,  1892,  the 
defendants  were  the  owners  and  In  the  ac- 
tual possession  of  block  18,  *  •*  *  and  that 
prior  to  that  time  the  property  in  controversy, 
or  any  part  thereof,  had  become  attached  to 
and  made  a  part  of  such  real  estate,  then,  as 
to  such  property  so  attached  and  made  a  part 
of  the  real  estate,  the  jury  will  find  in  favor 
of  the  defendants."  The  same  .requirement— 
that  the  Jury  should  find  whether  or  not  toe 
property  in  question  was  attached  to  the  real 
estate— Is  embodied  In  Instructions  22,  24,  25, 
and  26  given  for  toe  appellants.  In  none  of 
toe  deeds  or  instruments  In  writing  brought 
to  our  attention  in  the  case  does  any  specific 
Intention  of  the  parties  appear  as  to  whether 
the  property  in  question  should  be  regarded 
as  personalty  or  as  real  estate.  The  books  lay 
down  toe  rule  toat  In  such  cases  toe  effort 
of  the  court  will  always  be  to  ascertain  toe 
intention  of  the  parties,  and  to  give  it  efllect. 
Where  no  specific  Intention  Is  apparent,  such 
property  as  toat  here  In  controversy  will  pass 
or  not,  as  between  grantor  and  grantee,  ac- 
cording as  toe  same  Is  or  is  not  In  law  part 
of  the  realty.  Ewell,  Flxt  pp.  292,  294,  295, 
310.  Here  the  court  Instructed  toe  Jury  that 
In  determining  toe  character  of  toe  property 
in  controversy  as  to  whether  toe  same  was 
fixtures  or  not  the  following  tests  should  be 
applied  to  the  evidence:  First  Whetoer  the 
boilers  and  fittings  in  question  were  actually 
annexed  to  toe  realty,  or  something  appur- 
tenant toereto.  Second.  Their  application  to 
toe  use  or  purpose  to  which  toat  part  of  toe 
realty  where  toey  were  situated,  or  wito 
which  they  were  connected,  was  appropriated. 
Third.  The  Intention  of  toe  parties,  who 
placed  toe  said  boilers  and  fittings  where 
toey  were  situated,  when  taken  by  toe  plain- 
tiffs in  this  suit,  as  to  whether  they  were  to 
be  permanent  accessions  to  toe  freehold  or 
not.  Ewell,  Flxt  p.  293.  This  Instruction 
presented  to  the  Jury  toe  tests  which  toe  law 
requires  In  determining  the  question  submit- 
ted to  toem.  Counsel  for  appellants  objects 
to  the  sixth  Instruction  given  for  toe  appel- 
lees, upon  the  ground  toat  It  omits  to  call  toe 
attention  of  toe  Jury  to  toe  question  whetoer 
or  not  the  property  had  passed  to  a  purchaser 
In  good  faito.    But  as  this  idea  was  embodied 
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in  so  many  of  the  other  instrnctlona  glyei*  on 
both  sides,  the  defect  could  have  caused  ap- 
pellants no  Injury. 

The  objection  made  to  the  tenth  Instmctlon 
given  for  the  appellees  is  substantially  the 
same  as  the  objection  made  to  the  third  in- 
struction already  considered;  and  what  has 
been  said  in  reference  to  the  third  instruction 
disposes  of  the  objection  made  to  the  tenth. 

Havhig  thus  carefally  considered  the 
grounds  for  reversal  set  up  by  counsel  for 
appellants  in  his  brief,  we  have  come  to  the 
conclusion  that  we  ought  not  to  disturb  the 
Judgments  of  the  courts  below.  Accordingly, 
the  Judgment  of  the  appellate  conrt  Is  af- 
firmed.    Judgment  affirmed. 

CARTWRIGHT,  J.,  having  heard  this  case 
in  the  appellate  court,  took  no  part  in  its  de- 
cision here. 


(at  III.  100) 

PIONEER   FIREPROOF   CONSTRUCTION 
CO.  V.  HANSEN.  1 

(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

Uastbb  and   Servant— Ikdependskt  Co.stbacf- 

ORa — LiABiLiTT — Assumption  op 

Risk — Btidence. 

1.  In  an  action  against  two  defendants,  the 
directing  of  the  jory  to  find  one  of  them  not 
guilty  is  waived  by  the  other,  nnless  objected 
to,  and  an  exception  taken. 

2.  A  subcontractor  is  liable  for  the  negligent 
acts  of  servants  of  the  contractor  in  hoisting 
material  to  be  used  by  the  subcontractor,  since 
in  doing  such  acts  they  are  the  servants  of  the 
subcontractor. 

3.  The  power  to  discharge  is  the  test  of  the 
relation  of  master  and  servant. 

4.  A  contract  between  a  building  contractor 
and  a  subcontractor  for  filling  in  the  floors  and 
partitions  with  fireproof  material  provided  that 
the  latter  should  suCBciently  finish,  under  the 
directions  of  the  architects,  acting  as  the 
agents  of  the  contractor,  all  the  work  specified, 
and  that  they  should  allow  the  architects  and 
all  persons  appointed  by  the  architects  to  visit 
and  inspect  the  work  during  its  progress.  Held, 
that  there  was  no  reservation  to  the  contractor 
of  the  power  of  controlling  the  work,  or  of  con- 

■  trolling  the  men  employed  by  the  subcontractor, 
so  as  to  create  the  relation  of  master  and  serv- 
ant between  the  contractor  and  employes  of  the 
subcontractor. 

5.  In  an  action  for  the  death  of  a  servant, 
alleged  to  have  been  caused  by  the  negligent 
acts  of  defendant's  servants  in  allowing  materi- 
al to  fall  from  the  upper  stories  of  a  building 
to  the  alley,  where  intestate  was  hoisting  the 
material,  evidence  that  intestate  knew  that  ma- 
terial had  previously  fallen  into  the  alley  is 
not  admissible  to  show  that  he  accepted  the 
risk,  unless  it  ia  also  shown  that  he  had  notice 
that  the  material  which  had  previously  fallen 
had  fallen  by  reason  of  the  "negligent-  acts"  of 
defendant's  servants. 

6.  Evidence  that  a  master  enga((ed  In  work- 
ing in  the  upper  stories  of  a  building  being 
erected  had  erected  a  shed  in'  the  alley  where 
his  servant  was  working  in  guiding  the  hoisting 
of  material,  is  not  admissible  to  show  that  the 
servant  accepted  the  risks  of  the  occupation, 
knowing  it  to  be  dangerous,  where  it  was  not 
shown  that  he  had  knowledge  of  the  alleged 
EUfflclcncy  of  the  shed  as  a  protection  from  fall- 

1  Rehearing  denied  December  9,  1898. 
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ing  material,  and  especially  where,  as  a  matter 
of  fact,  it  would  be  impossible  for  him  to  guide 
the  hoisting  from  under  a  shed. 

Appeal  from  appellate  court.  First  district 
Action  by  Louise  Hansen,  as  administratrix 
of  the  estate  of  Oscar  Hansen,  deceased, 
against  the  Pioneer  Fireproof  Construction 
Company  and  another.  From  a  Judgment  of 
the  appellate  court  (69  lU.  App.  659),  afllrm- 
ing  a  judgment  for  plaintiff  against  the  Pio- 
neer Company,  said  company  appeals.  Af- 
firmed. 

This  is  an  action  for  damages  under  the 
statute  by  Louise  Hansen,  as  administratrix 
of  the  estate  of  her  deceased  husband,  Oscar 
Hansen,  against  the  Oeorge  A.  Fuller  Com- 
pany and  the  Pioneer  Fireproof  Construction 
Company.  In  February,  1892,  the  George  A. 
Puller  Company  was  engaged,  as  general 
contractor.  In  erecting  a  14-8tory  building  at 
34  and  36  Washington  street,  Chicago.  The 
deceased,  Oscar  Hansen,  was  an  employ^  of 
the  Puller  Company.  The  Pioneer  Fireproof 
Construction  Company  was  employed  by  the 
Puller  Company  to  fill  In  the  floors  and  parti- 
tions with  fireproof  material,  and  to  put  on 
the  tile  roof.  The  building  faces  north. 
Along  the  eastern  side  Is  an  alley,  In  which 
material  for  the  building  was  unloaded,  and 
from  which,  by  means  of  a  derrick  placed  on 
the  roof,  it  was  hauled  up.  Oscar  Hansen 
was  stationed  In  the  alley,  and,  with  another 
employe  of  the  Fuller  Company,  controlled 
the  hoisting  operation  from  that  point  The 
material  was  loaded  on  a  platform,  called  a 
"boat"  five  feet  wide  by  seven  feet  long. 
This  "boat"  was  then  fastened  to  the  rope  of 
the  derrick,  and  hauled  up,  until  It  was  level 
with  the  roof.  Then  the  "boom,"  or  arm  of 
the  derrick,  over  the  end  of  which  the  hoist- 
ing rope  passed,  was  raised,  thus  swinging 
the  "boat"  In  until  It  was  over  the  spot 
where  It  was  to  be  landed,  when  it  was  low- 
ered, and  guided  to  Its  resting  place.  This 
was  done  by  the  employes  of  the  Fuller  Com- 
pany. The  tile  was  then  unloaded  by  labor- 
ers paid  by  the  fireproof  company.  At  this 
particular  time  the  roof  was  partly  on,  and 
the  "boat"  had  to  be  pulled  into  a  space  left 
In  the  roof  for  a  dormer  window,  the  iron 
rafters  slanting  up  on  each  side  thereof. 
Running  north  and  south  on  the  floor,  and 
near  the  slope  of  the  roof,  was'  a  six-Inch 
steam  pipe.  When  the  loaded  "boat"  was 
hauled  in  through  this  bole  hi  the  roof,  It 
was  lowered,  and  rested  across  this  pipe. 
There  was  sufficient  room  where  it  could 
have  been  drawn  In  dear  of  this  pipe.  On 
the  morning  of  February  15,  1892,  a  "boat" 
load  was  landed  above  and  rested  across  the 
steam  pipe.  Thereupon  the  workmen  began 
tmloading  the  tile  from  the  side  nearest  them, 
—the  Inner  side,— and,  after  a  certain  quan- 
tity of  tile  had  been  removed  from  the  Inner 
side,  the  "boat"  tilted  across  the  steam  pipe, 
and  one  or  more  of  the  tiles  slipped  off,  strik- 
ing the  steep  roof,  and  thence  fell  down  Into 
the  alley.    A  piece  of  tile  struck  Hansen  on 
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tbe  head,  and  from  the  wonnd  he  died.  At 
the  close  of  the  evidence  the  court  Instructed 
the  Jury  to  find  the  defendant  the  George  A. 
Fuller  Company  not  guilty.  The  case  pro- 
ceeded against  the  Pioneer  Fireproof  Con- 
struction Company,  and  the  jury  returned  a 
Terdlct  finding  it  guilty,  and  assessing  the 
damages  at  $5,000.  Motion  for  a  new  trial 
was  overruled,  and  judgment  was  entered  on 
the  verdict  This  judgment  has  been  affirm- 
ed by  the  appellate  court,  and  the  present 
appeal  Is  prosecuted  from  such  judgment  of 
affirmance. 

Burnham  &  Baldwin,  for  appellant  Sul- 
livan &  McArdle,  for  appellee. 

SIAGBUDEB,  J.  (after  stating  the  facts). 
The  main  contention  of  the  appellant  In  this 
case  Is  that  the  court  refused  to  give  the 
fourth  Instruction  asked  by  tbe  appellant 
That  instruction  told  the  Jury  that  if  they 
believed  from  the  evidence  that  the  servants 
of  the  defendant  the  Pioneer  Fireproof  Con- 
struction Company  were  not  left  entirely  free 
as  to  the  manner  of  doing  the  worit  in  which 
they  were  engaged  at  the  time  the  accident 
occurred,  but  that  the  George  A.  Fuller  Com- 
pany, as  general  contractor,  retained  control 
over  them,  with  the  power  to  direct  them  in 
the  manner  of  doing  the  particular  work  In 
which  they  were  engaged,  then  the  appellant 
was  not  guilty,  and  that  tbe  Jury  should  so 
find  by  their  verdict  The  point  made  by 
the  objection  to  the  action  of  the  court  In  re- 
fusing this  Instruction  Is  that  the  relation 
of  master  and  servant  existed  between  the 
George  A.  Fuller  Company  and  the  employes 
or  servants  of  the  appellant  On  the  other 
hand,  the  contention  of  appellee  Is  that  the 
appellant  was  an  Independent  contractor,  and 
liable  for  the  negligent  acts  of  its  servants. 
The  action  was  a  joint  one  for  pecuniary 
damages  to  the  wife  and  next  of  kin  of  Os- 
car Hansen,  deceased,  against  the  contractor 
the  George  A.  Fuller  Company,  and  the  sub- 
contractor, the  Pioneer  Fireproof  Construc- 
tion Company.  The  declaration  charges  that 
there  was  In  course  of  erection  a  certain 
building  on  Washington  street,  in  Chicago, 
adjoining  a  public  alley,  and  that  the  de- 
fendants were  engaged  In  unloading  a  "boat" 
of  tiles  on  the  fourteenth  floor  thereof  while 
the  deceased  was  in  this  public  alley.  The 
specific  negligence  charged  in  the  declaration 
is  that  tbe  defendants  carelessly  and  negli- 
gently unloaded  said  tiles  from  the  "boat"  or 
platform,  on  which  they  were  elevated  to  the 
fourteenth  floor  of  the  bnllding,  and  that  by 
reason  of  such  negligence  part  of  the  tiles 
fell  from  the  "boat"  upon  the  deceased, 
causing  his  death.  Pleas  were  filed  by  both 
defendants,  and  trial  was  had  thereon.  The 
Fuller  Company  offered  no  evidence,  but  at 
the  close  of  the  appellee's  case  made  a  mo- 
tion that  the  court  Instruct  the  Jury  to  find 
defendant  the  George  A.  Fuller  Company  not 
guilty.    This  motion  was  denied  at  that  time. 


but  was  renewed  at  the  close  of  the  appel- 
lant's testimony;  and  thereupon  tbe  court 
Instructed  the  Jury  that  there  was  no  evi- 
dence to  support  a  verdict  of  guilty  against 
the  defendant  the  George  A.  Fuller  Company, 
and  that  the  Jury  should  find  said  defendant 
not  guilty.  The  present  appellant  made  no 
objection  to  this  motion  oc  Instruction,  and 
took  no  exception  to  the  giving  of  the  in- 
struction. At  the  close  of  appellee's  case, 
the  appellant  the  Pioneer  Fireproof  Con- 
struction Company,  also  moved  the  court  to 
Instruct  the  Jury  to  return  a  verdict  In  its 
favor.  This  motion  was  denied,  and  was  not 
ag^aln  renewed  at  the  dose  of  appellant's 
testimony.  No  Instructions  were  asked  on 
behalf  of  the  appellee,  the  plalntlfC  below. 
But  the  appellant  asked  tbe  court  to  give, 
and  the  court  did  give,  an  instruction  telling 
the  jury  that,  in  order  to  entitle  the  plalntltF 
below  to  recover  damages  from  the  defend- 
ant the  Pioneer  Fireproof  Construction  Com- 
pany, she  must  prove  by  a  preponderance 
of  the  evidence  that  said  defendant  was 
guilty  of  the  negligence  charged  against  it 
in  the  declaration,  and  at  tbe  same  time  must 
also  prove  that  the  deceased,  Oscar  Hansen, 
was  himself  free  from  any  negligence  which 
contributed  directly  to  his  death.  The  court 
also  instructed  the  Jury,  at  the  request  of 
appellant,  that,  if  they  believed  that  the 
appellant  was  guilty  of  the  negligence  char- 
ged against  it  and  that  the  deceased  was 
negligent  In  a  manner  directly  contributing 
to  tbe  accident,  then  their  verdict  should  be 
In  favor  of  the  appellant 

The  George  A.  Fuller  Company  was  the 
general  contractor  for  the  construction  of 
the  building,  and  a  written  contract  was  ex- 
ecuted between  the  appellant,  the  Pioneer 
Fireproof  Construction  Company,  as  party  of 
the  first  part,  and  the  George  A.  Fuller  Com- 
pany, as  part7  of  the  second  part.  By  the 
terms  of  this  contract  'the  appellant  was  a 
subcontractor  imder  tbe  George  A.  Fuller 
Company  for  tbe  purpose  of  filling  in  the 
fioors  and  partitions  with  fireproof  material, 
and  putting  on  a  tile  roof.  Such  portions  of 
this  contract  as  are  material  'will  be  stated 
hereafter. 

If  the  servants  of  appellant  were,  under 
this  written  contract,  the  servants  of  tbe 
Fuller  Company,  so  as  to  relieve  i^pellant 
of  liability,  and  cast  the  Uablll^  upon  the 
Fuller  Company,  then  it  was  error  in  the 
court  below  to  instruct  the  Jury  to  flnd  for 
the  Fuller  Company,  and  thereby  dismiss 
that  company  out  of  the  case,  which  there- 
after proceeded  against  the  appellant  alone. 
By  allowing  the  motion  of  the  Fuller  Com- 
pany for  a  direction  to  the  Jury  to  flnd  it 
not  guilty,  tbe  trial  court  so  construed  the 
contract  in  question  as  to  hold  that  the  serv- 
ants of  tbe  appellant  were  not  the  servants 
of  the  Fuller  Company.  In  other  words,  by 
dismissing  tbe  case  as  to  the  Fuller  Com- 
pany the  trial  court  held  that  the  relation 
of  master  and  servant  did  not  exist  between 
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the  Faller  Oompany  and  tbe  Bervants  of  the 
appellant,  but  that  the  appellant  was  aa 
Independent  contractor,  liable  for  the  negli- 
gent acts  of  Ita  own  Bervants.  The  appel- 
lant, by  falling  to  object  to  the  action  of 
the  court  In  Instructing  the  jury  to  find  the 
George  A.  Fuller  Company  not  guilty,  ao- 
qniesced  In  what  the  court  did  In  that  re- 
gard. If  the  appellant  considered  the  In- 
struction or  ruling  of  the  court  dismissing 
the  Fuller  Oompany  out  of  the  case  detrimen- 
tal to  Its  rights  and  interests,  it  should  hare 
saved  an  exception  to  tbe  action  of  the  court 
Wrecking  Co.  t.  DandeUn,  143  ni.  409,  32  N. 
E.  2S8. 

There  was  no  evidence  in  the  case,  so  far 
as  we  have  been  able  to  discover,  upon  which 
to  base  tbe  fourth  instruction  aslsed  by  the 
appellant  There  is  no  proof  in  the  record 
showing  that  any  employ^  of  tbe  Fuller  Com- 
pany had  anything  to  do  with  the  unloading 
6f  the  "boat"  containing  the  tiles.  The  em- 
ployes of  the  appellant  took  the  tiles  from 
the  "boat"  and  stacked  them  up.  The  evi- 
dence tends  to  show  that  when  these  em- 
ployes of  the  appeliaat  stepped  from  the 
"boat"  In  carrying  off  a  portion  of  the  tiles, 
they  tipped  the  "boat"  In  such  a  way  as 
to  cause  the  tiles  remaining  on  the  "boat"  to 
slip  off,  and  fall  to  the  ground.  It  is  true 
that  the  boom  derrick,  which  was  used  for 
elevating  the  material,  belonged  to  the  Full- 
er Company,  and  was  engaged  In  elevating 
the  material  not  only  for  that  company,  but 
for  all  tbe  subcontractors  engaged  in  the 
construction  of  tbe  building.  So  far  as  the 
servants  of  the  Fuller  Company  hoisted  ap- 
pellant's tiles  up  to  tbe  roof  of  the  building, 
where  they  were  landed,  tiiey  were  ad  hoc 
merely  the  servants  and  employes  of  ap- 
pellant. Where  one  of  the  crew  of  a  vessel 
assisted  a  stevedore  to  unload  the  vessel,  he 
was,  as  to  his  negligence,  held  to  be  not  tbe 
servant  of  the  vesselman,  but  of  tbe  steve- 
dore.   Murray  v.  Currle,  L.  R.  6  C.  P.  24. 

Whether  or  not  the  appellant  was  an  Inde- 
pendent contractor,  liable  for  the  negligence 
of  its  own  servants,  or  whether  tbe  relation 
of  master  and  servant  existed  between  the 
contractor,  the  George  A.  Fuller  Company, 
and  the  employes  of  the  appellant  depends 
upon  the  construction  of  the  written -contract 
executed  between  the  appellant  and  the  Full- 
er Company.  The  relation  in  which  the  ap- 
pellant stood  to  the  Fuller  Company  is  to 
be  determined  by  the  terms  of  that  contract 
The  contract  being  In  writing,  its  construc- 
tion is  a  matter  of  law.  Linnehan  t.  Rollins, 
137  Mass.  123.  He  is  the  master  who  has  the 
choice,  control,  and  direction  of  the  servants. 
The  master  remains  liable  to  strangers  for 
the  negligence  of  his  servants,  unless  be 
abandons  their  control  to  the  hirer.  Control 
of  servants  does  not  exist  unless  tbe  hirer 
has  the  right  to  discbarge  them,  and  employ 
others  in  their  places.  The  doctrine  of  re- 
spondeat superior  is  applicable  where  the  per- 
son sought  to  be  charged  has  the  right  to 


control  the  action  of  tbe  person  committing 
the  injury.  It  follows  that  the  right  to  con- 
trol the  negligent  servant  is  the  test  by  which 
It  Is  to  be  determined  whether  the  relation 
of  master  and  servant  exists;  and.  Inasmuch 
as  the  right  to  control  Involves  the  power  to 
discharge,  the  relation  of  master  and  servant 
will  not  exist  unless  the  power  to  discharge 
exists.  Shear.  &  R.  Neg.  it  100,  162;  2 
Thomp.  Neg.  p.  892,  {  12;  City  of  Brie  v. 
Caulklns,  85  Fa.  St  247. 

The  first  provision  of  the  contract  is  that 
"the  contractors  shall  and  will  well  and  suffi- 
ciently perform  and  finish,  under  the  direc- 
tion and  to  the  satisfaction  of  Holabird  & 
Roche,  architects  (acting  as  agents  of  said 
owners),  all  the  work,"  etc.,  specified.  In  the 
event  of  any  doubt  or  question  arising,  ref- 
erence was  to  be  made  to  the  architects.  By 
the  fifth  provision  of  the  contract  the  con- 
tractors were  required  to  permit  the  archi- 
tects, and  all  persons  appointed  by  the  archi- 
tects, to  visit  and  Inspect  the  work,  or  any 
part  thereof,  at  all  times  and  places,  daring 
the  progress  of  tbe  same.  By  the  fourth  pro- 
vision the  contractors  were  required,  within 
24  hours  after  receiving  notice  from  the 
architects,  to  proceed  to  remove  from  the 
ground  or  building  all  material  condemned 
by  them,  or  to  take  down  all  portions  of  the 
work  which  the  architects  should  condemn. 
The  twelfth  clause  provides  that,  should  the 
contractors  at  any  time  refuse  or  neglect  to 
supply  a  sufficiency  of  properly  skilled  work- 
men or  of  materials  of  the  proper  quality, 
the  owners  were  at  liberty,  after  three  days' 
notice,  to  provide  such  labor  or  material; 
and  on  the  architects'  certificate  the  ovniers 
were  at  liberty  to  terminate  the  contractor's 
employment  and  to  employ  any  other  person 
or  persons  to  complete  the  work.  It  will  be 
noticed  that,  by  the  terms  of  the  contract  the 
Fuller  Company  is  spoken  of  as  owner,  al- 
though it  was  merely  a  contractor,  and  the 
appellant  is  spoken  of  as  contractor.  The 
foregoing  provisions  of  the  contract  are  those 
upon  which  tbe  appellant  relies  to  establish 
the  claimed  relation  of  master  and  servant 
between  the  Fuller  Company  and  the  appel- 
lant or  its  employes.  It  is  contended  by  the 
appellant  that  these  provisions  of  the  con- 
tract show  that  the  Fuller  Company  had 
such  right  to  control  as  indicated  the  exist- 
ence of  the  relation  of  master  and  servant 
As  no  part  of  the  material  or  work  was  con- 
demned by  the  architects,  and  as  there  was 
no  refusal  by  tbe  appellant  to  supply  a  suffi- 
ciency of  properly  skilled  workmen  or  ma- 
terials. It  is  not  perceived  how  the  fourth  and 
twelfth  clauses  of  the  contract  above  refer- 
red to  have  any  application.  It  remains, 
therefore,  only  to  consider  the  first  and  fifth 
provisions  referred  to.  These  provisions  do 
nothing  more  than  confer  upon  the  contractor, 
the  George  A.  Fuller  Oompany,  the  right  of 
inspection. 

Where  the  contract  merely  reserves  the 
right  of  inspection,  there  is  no  reservation  of 
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the  power  to  control  the  manner  of  doing  the 
work.  Where  a  contract  provides  that  the 
work  Is  to  be  performed  under  the  direction 
and  to  the  satisfaction  of  the  architects,  act- 
ing as  agents  of  the  owner,  it  gives  the  owner 
no  power  to  control  the  contractor  In  the 
choice  of  his  servants.  Such  a  clause  In  the 
contract  does  not  Interfere  with  the  right  of 
.  the  contractor  to  make  his  own  selection.  He 
who  makes  choice  of  an  unskillful  or  careless 
person  to  execute  his  orders  should  be  respon- 
sible for  any  injury  resulting  from  the  want 
of  skill  or  the  want  of  care  of  the  person 
employed.  "The  rule  of  respondeat  superior 
does  not  apply,  if  the  party  employed  to  do 
the  work,  in  the  course  of  which  the  injury 
occurs,  is  a  contractor  pursuing  an  independ- 
ent employment  and,  by  the  terms  of  the 
contract.  Is  free  to  exercise  his  own  judgment, 
and  discretion  as  to  the  means  and  appliances 
that  he  may  see  proper  to  employ  to  do  the 
work,  exclusive  of  the  control  and  direction 
in  this  respect  of  the  party  for  whom  the 
work  is  being  done."  Deford  t.  State,  30  Md. 
179;  Smith  v.  Traders'  Exchange,  01  Wis. 
360,  64  N.  W.  1041;  KeUy  v.  Mayor,  etc.,  11 
N.  Y.  435;  Reedie  t.  Railway  Co.,  4  Excb. 
244;  Hobbit  v.  Railway  Co.,  Id.  254.  Where 
the  owner  or  contractor  furnishes  the  mate- 
rial to  be  used,  and  retains  direction  and  con- 
trol over  the  details  of  the  work  and  the  men 
employed,  he  Is  liable  for  negligence  of  the 
men  employed.  Jefferson  v.  Jameson  &  Morse 
Co.,  165  lU.  138,  46  N.  B.  272.  There  U  noth- 
ing In  the  written  contract  between  the  Fuller 
Company  and  the  appellant  which  indicates 
that  the  Fuller  Company  was  to  have  direc- 
tion and  control  over  the  details  of  the  work 
to  be  done  by  the  appellant,  or  over  the  men 
employed  by  the  appellant  There  is  noth- 
ing in  the  terms  of  the  contract  which  mili- 
tates against  the  right  of  the  appellant  to 
select  its  own  men,  and  to  direct  their  labors, 
and  to  discharge  them,  if  negligent  in  the  per- 
formance of  their  work.  We  are,  therefore, 
of  the  opinion  that  the  court  committed  no 
error  in  refusing  to  give  the  fourth  instruc- 
tion asked  by  the  appellant  It  seems  to  be 
conceded  that  there  was  negligence  in  unload- 
ing the  'T)oat"  of  tiles,  and  that  such  negli- 
gence contributed  to  the  injury.  The  main 
contention  of  th»  appellant  is  that  the  Fuller 
Company,  and  not  Itself,  was  guilty  of  such 
negligence.  The  question  In  the  case  is  not 
so  much  whether  negligence  was  committed, 
and  whether  the  deceased  lost  his  life  by  rea- 
son of  such  negligence,  as  whether  the  Fuller 
Company  or  the  appellant  was  responsible  for 
the  same.  The  instructions  fairly  submitted 
it  to  the  Jury  to  determine  the  question 
whether  or  not  the  appellant  was  at  fault  In 
this  matter.  Their  verdict  and  the  Judg- 
ments of  the  courts  below,  based  upon  that 
verdict,  are  conclusive  of  the  matter  so  far 
as  we  are  concerned.  Nor  does  the  contract 
bear  any  ctmstruction  which  authorizes  a  find- 
ing that  the  appellant  was  not  an  Independent 
contractor,  or  that  the  relation  of  master  and 


servant  existed  between  the  Fuller  Company 
and  the  appellant  or  the  servants  of  the  lat- 
ter. 

It  is  claimed  by  the  appellant  that  the  court 
below  erred  in  refusing  to  allow  answers  to 
be  made  by  some  of  the  witnesses  to  ques- 
tions put  to  them  In  relation  to  the  duty  of 
the  Fuller  Company  to  put  up  gutter  guards, 
and  in  relation  to  the  erection  of  a  shed  in 
the  alley  by  the  api>ellant  and  in  relation  to 
the  previous  falling  of  material  in  the  alley. 
Appellant's  counsel  asked  several  of  the  wit- 
nesses if  pieces  of  tiling  had  been  falling  from 
the  top  of  the  building  into  the  alley  previous 
to  the  time  when  the  accident  occurred.  It 
is  said  that  the  Fuller  Company  failed  to  put 
gutter  guards  on  the  roof  of  the  building, 
which  would  have  prevented  the  tiling  from 
slipping  off,  and  that  the  appellant  had  erect- 
ed a  shed  In  the  alley  for  the  purpose  of  pro- 
tecting the  men  from  the  falling  tiles.  The 
trial  court  refused  to  admit  such  offered  testi- 
mony. The  appellant  did  not  propose  to  show 
that  Hansen,  the  deceased,  had  any  notice 
that  tiling  had  theretofore  fallen  from  the 
roof  by  reason  of  any  negligent  act  on  the 
part  of  appellant's  servants;  nor  was  it  pro- 
posed to  be  shown  that  he  had  any  knowledge 
of  the  alleged  sufficiency  of  the  shed  erected 
to  protect  him  from  falling  tiles.  Indeed,  it 
was  his  business  to  guide  with  a  line  the  as- 
cent of  the  "boat"  or  platform  containing  the 
tiles  to  the  roof  of  the  house,  and  it  is  difficult 
to  see  how  he  could  so  guide  the  "boat"  or 
platform  if  he  was  under  the  shed  In  ques- 
tion. The  object  of  the  offered  testimony 
was  to  show  that  the  occupation  of  Hansen 
was  a  dangerous  one,  and  that  he  knew  of 
its  danger,  and  that  by  continuing  the  work 
in  the  alley  he  assumed  aU  the  risks  of  the 
occupation  in  which  he  was  engaged.  We  are 
satisfied  with  what  the  appellate  court  in  its 
opinion,  says  upon  this  subject:  "If  appel- 
lant had  provided  a  place  of  safety,  viz.  a 
shed,  for  the  protection  of  those  working  in 
the  alley,  and  if  the  deceased  at  the  time  he 
was  struck  by  the  falling  tUe  might  properly, 
and  consistently  with  the  work  he  bad  to  do, 
have  been  in  this  shed,  and  knew  this,  so 
that  his  exposure  to  danger  from  falling  tiles 
was  his  voluntary  act  and  not  necessitated 
by  his  employment,  appellant  would  not  have 
been  liable  for  an  accident  to  him,  if  he,  de- 
spite its  care,  of  his  own  volition,  unneces- 
sarily exposed  himself  to  danger.  Appellant 
did  not  offer  to  show  this,  although  it  did  of- 
fer to  show  that  it  had  erected  a  shed  in  the 
alley."  "The  law  holds  no  one  responsible 
for  exposing  himself  to  a  danger  of  which  be 
knew  nothing,  and  of  which  be  was  not  un- 
der obligation  to  Inform  himself.  We  must 
use  ordinary  care  and  prudence  to  avoid  the 
ordinary  and  usual  perils  that  beset  us,  but 
we  are  not  bound  to  guard  against  those 
which  we  have  no  reason,  under  the  circum- 
stances, to  suspect."  Beach,  Contrib.  Neg, 
p.  38,  i  12.  The  Judgment  of  the  appellate 
court  Is  affirmed.    Judgment  affirmed. 
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NORTH  CHIOAGO  ST.  R.  CO.  t.  ANDER- 

SON.i 

(Supreme  Court  of  Illinois.    Oct.  24.  1888.) 

EVIDKNCE— PhEPOSDEBANCB — CrBDIBIUTI— IN- 

STRCCTIOXB. 

1.  It  is  proper  to  instruct  that  the  preponder- 
ance of  the  evidence  does  not  necessarily  de- 
pend on  the  greater  number  of  witnesses  testi- 
fying on  the  one  side  or  the  other. 

2.  Testimony  of  an  interested  witness  is  not 
to  be  discarded  by  the  jury,  though  they  may 
consider  that  he  is  interested,  and  determine 
whether  or  to  what  extent  his  interest  has  af- 
fected his  teetimony. 

3.  The  fact  that  a  witness  has  told  an  attor- 
ney of  one  of  the  parties  what  he  will  testify, 
while  not,  as  matter  of  law,  tending  to  impeadi 
him,  may,  in  connection  with  what  happened 
at  the  interview,  be  considered  by  the  Jury. 

4.  Modification  of  an  instruction  that  the  fact 
of  promising  a  witness  pay  for  time  lost  while 
attending  trial  does  not  tend  to  impeach  his 
credibility,  by  addition  of  the  statement  that 
this,  together  with  the  other  facts  in  evidence, 
may  be  considered  in  determining  the  weight 
of  hia  testimony,  is  not  prejudicial. 

Appeal  from  appellate  conrt.  First  district 
Action  by  Rosalie  J.  Anderson  against  the 
North  Chicago  Street-Railroad  Company. 
Judgment  for  plaintiff  was  affirmed  by  the 
appellate  court  (70  HI.  App.  336),  and  defend- 
ant again  appeals.    Affirmed. 

John  A.  Rose  (Francis  A.  Riddle,  of  coun- 
sel), for  appellant.  Richard  Prendergast  and 
Carleton  N.  Gary,  for  appellee. 

HOGGS,  J.  This  is  an  appeal  from  the 
judgment  of  the  appellate  court  for  the  First 
district  affirming  a  judgment  rendered  In 
the  superior  court  of  Cook  county  on  the 
rerdlct  of  a  jury  in  favor  of  the  appellee, 
against  the  appellant  company.  In  the  sum 
of  $10,000.  The  action  was  In  case,  and  the 
ground  of  recovery  was  alleged  negligence  on 
the  part  of  the  appellant  company  in  conduct- 
ing the  movements  of  one  of  Its  trains  of 
street  cars  on  North  Clark  street,  in  the  city 
of  Chicago,  whereby  appellee  sustained  per- 
sonal Injuries. 

At  the  close  of  all  the  evidence  in  the  case, 
the  court  denied  the  motion  of  the  appellant 
company  to  exclude  the  testimony,  and  to 
Instruct  the  jury  to  return  a  verdict  finding  It 
not  guilty.  We  have  read  the  briefs  of  coun- 
sel for  the  respective  parties,  and  heard  and 
considered  their  arguments  orally  presented 
to  the  court  and  have  consulted  the  proofs 
as  preserved  in  the  record,  and  are  clearly 
of  the  opinion  the  trial  judge  properly  de- 
clined to  direct  a  finding  and  verdict  In  favor 
of  the  appellant  company,  as  a  matter  of 
law.  The  evidence  tended  to  establish  negli- 
gence, as  charged,  upon  the  part  of  the  com- 
pany, and  that  the  appellee  exercised  ordi- 
nary care  for  her  own  safety  on  the  occasion 
in  question.  An  Issue  of  fact  thereupon 
arose,  which  It  was  the  province  of  the  Jury 
to  determine.  The  jury,  the  trial  judge,  and 
the  appellate  court  having  determined  that 

1  Rehearing  denied  December  9,  1808. 


the  appellee's  case  was  supported  by  a  pre- 
ponderance of  the  evidence;  and  this  court, 
upon  a  re-examlnatlon  of  the  evidence,  hav- 
ing determined  that  the  evidence  demanded 
the  submission  of  the  case  to  a  jury,  it  would 
seem  sufficient  we  should  simply  announce 
such  to  be  our  conclusion,  without  reciting 
the  testimony  upon  which  that  conclusion  Is 
based. 

The  alleged  Improper  conduct  of  counsel 
for  appellee  during  the  hearing  In  the  trial 
court,  and  also  the  language  and  deport- 
ment of  counsel  during  the  course  of  his  ar- 
gument to  the  jury,  are  much  criticised  by 
counsel  for  appellant.  We  have  considered 
these  complaints  so  far  as  the  alleged  grounds 
thereof  are  disclosed  by  the  record.  We  find 
that  counsel  for  both  parties  were  betrayed 
into  the  use  of  intemperate  remarks.  (Coun- 
sel who  represent  the  appellant  in  this  court 
urge  that  the  objectionable  obsorvatlonB  of 
their  associate  counsel  in  the  trial  court  were 
indulged  in  because  of  the  previous  Irritating 
conduct  of  counsel  for  the  appellee,  which 
overcame  the  patience  of  said  associate  coun- 
sel, and  provoked  a  heated  retort  The  rights 
of  parties  demand,  and  the  law  awards,  the 
largest  and  most  liberal  freedom  of  speech 
in  the  trial  of  causes  consistent  with  justice 
and  fairness  and  the  orderly  and  decorous 
administration  of  the  judicial  functions  of  the 
court.  The  range  of  discussion  is  often  nec- 
essarily wide,  and  It  is  difficult  for  the  court 
at  all  times  to  restrain  the  zeal  of  counsel 
and  confine  the  argument  within  strictly  le- 
gitimate bounds.  This  delicate  duty  the  trial 
judge  who  presided  upon  the  hearing  of  this 
cause  did  not  In  the  least  seek  to  avoid,  but 
vigorously  and  firmly  exerted  the  powers 
vested  hi  him  by  law  to  secure  a  fair  and 
Impartial  trial  of  the  cause,  and  to  preserve 
proper  order  and  decorum  In  his  court  We 
are  here  concerned  only  with  regard  to  the 
question  whether  Injustice  resulted  to  either 
of  the  litigants.  The  opportunity  of  the  trial 
court  for  determining  whether  the  irregu- 
larities of  counsel  for  appellee  had  Intervened 
to  prevent  the  due  and  proper  administration 
of  JusUce  in  the  cause  was  much  superior  to 
ours;  and,  upon  the  motion  for  new  trial, 
he  decided  neither  party  bad  been  thereby 
prejudiced.  Acting  upon  the  lights  before  us, 
we  are  Inclined  to  accept  that  as  the  correct 
view. 

The  first  instruction  given  on  behalf  of  the 
appellee  Is  not  subject  to  the  criticism  pre- 
ferred against  It.  The  principle  it  announces 
is  that  the  preponderance  of  the  evidence  Is 
not  necessarily  to  be  determined  by  the  great- 
er number  of  witnesses  testifying  as  to  any 
specified  subject  of  Inquiry.  The  determina- 
tion as  to  where  the  weight  or  preponder- 
ance of  the  evidence  lies  is  not  restricted  to  a 
mere  enumeration  of  witnesses.  A  variety 
of  considerations  may  be  disclosed  by  the 
evidence  which  naturally  and  properly  enter 
Into,  and  which  may  lawfully  control,  the 
decision  of  the  question. 
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The  criticism  of  the  third  InBtractlon  given 
for  the  appellee  Is  that  It  charges  the  Jury 
they  must  give  to  the  testimony  of  the  appel- 
lee as  a  witness  some  weight,  notwithstand- 
ing she  is  interested  In  the  result  of  the  suit 
We  do  not  so  understand  the  instruction. 
The  direction  of  the  lustructlon  Is,  In  sub- 
stance, that  the  jury  have  no  right  to  refuse 
to  take  the  testimony  of  an  interested  witness 
Into  consideration,  but  that  they  may  con- 
sider that  such  witness  Is  interested,  and  de- 
termine whether  or  to  what  extent  the  testi- 
mony of  the  witness  has  been  affected  by  his 
or  her  interest  In  the  result  of  the  suit  The 
discussion  of  this  subject  by  counsel  for  the 
appellant  leads  them  to  announce  the  conclu- 
sion that  the  Jury  have  the  absolute  right  to 
"discard"  the  testimony  of  an  Interested  wit- 
ness. Our  statute  has  removed  the  disability 
of  Interest  and  the  declared  policy  of  our 
law  Is  that  a  party  to  a  suit  or  a  party  inter- 
ested in  the  result  thereof  shall  be  allowed 
to  testify  on  the  hearing  of  the  cause.  It 
follows,  a  Jury  may  not  refuse  to  consider  and 
weigh  the  testimony  of  a  party  or  an  inter- 
ested witness,  for  that  would  be  to  nullify  the 
statute,  and  deprive  such  parties  or  witnesses 
of  a  right  accorded  to  them  by  the  law  of  the 
land.  They  are  competent  witnesses,  and 
their  testimony  Is  not  to  be  "discarded"  from 
consideration,  but  is  to  be  received  as  other 
competent  testimony.  Its  weight  and  value 
are  questions  for  the  Jury,  and  may  be  found 
to  be  enUtied  to  much,  litue,  or  no  weight, 
and  be  treated  accordingly. 

The  appellant  company  asked  this  instruc- 
tion: "The  mere  fact  that  the  witness  has 
talked  to  an  attorney  of  a  party  to  this  suit 
and  has  told  such  attorney  what  the  said  wit- 
ness would  testify  on  this  trial,  does  not  of 
itself  in  any  wise  tend  to  Impeach  or  discredit 
the  testimony  of  such  wtnees."  The  court 
refused  to  give  the  instruction  as  asked,  but 
modified  it  by  adding  the  following:  "But 
such  fact  may  be  considered  by  the  Jury,  to- 
gether with  all  the  other  facts  In  evidence,  In 
determining  the  weight  of  such  testimony." 
For  all  the  purposes  of  a  Jury  trial,  the  Jury 
are  the  sole  Judges  of  the  credibility  of  wit- 
nesses, and  of  the  weight  and  value  of  their 
testimony.  The  credibility  of  a  witness,  and 
the  weight  and  value  of  his  testimony,  often 
Involve  consideration  of  a  variety  of  facts 
and  circumstances;  such  as  the  appearance 
of  the  witness,  his  demeanor  while  testifying, 
his  frankness  or  candor,  his  feeling  of  hostil- 
ity to  either  of  the  parties,  or  of  undue  friend- 
liness to  one  or  the  other.  His  relations  to 
either  of  the  parties,  his  Interest  in  the  result 
of  the  suit,  not  only  In  a  financial  point  of 
view,  but  his  Interest,  If  any  there  be,  based 
upon  bias  or  friendliness  to  either  of  the  par- 
ties, or  an  undue  willingness  or  desire  to  as- 
sist either  of  the  parties,  may  be  brought  into 
the  balance  by  the  Jury  in  their  ettorts  to  as- 
certain and  declare  the  truth.  It  is  perfectiy 
proper  for  counsel  to  interview  the  witnesses 
in  the  case;  and,  while  the  law  has  no  rule 


to  that  effect,  certainly,  as  a  matter  of  fact 
the  mere  circumstance  that  tiie  witness  bad 
talked  to  the  attorney  of  one  of  the  parties, 
and  had  done  no  more  than  tell  such  attorney 
what  his  testimony  would  be,  would  not  tend 
to  Impeach  or  discredit  the  testimony  of  such 
witness  In  the  Judgment  of  a  reasonable  Ju- 
ror, yet,  as  a  matter  of  fact,  the  relations  of 
a  witness  to  one  of  the  parties  or  to  the  coun- 
sel for  one  of  the  pariles  might  be  of  such  a 
character  as  to  weaken,  In  the  mind  of  a  rea- 
sonable Juror,  the  force  of  his  statements  as 
a  witness.  It  has  always  been  deemed  prop- 
er to  prove  that  a  witness  has  talked  to  one 
of  the  parties  about  the  case,  or  about  what 
his  testimony  In  the  case  would  be;  and  we 
conceive  it  would  be  entirely  proper  to  show 
that  a  witness  has  talked  with  an  attorney 
representing  one  of  the  parties  in  a  case. 
Whether  what  occurred  during  such  Inter- 
views or  in  such  conversations  would  tend  to 
affect  the  weight  of  the  testimony  given  by 
the  witness  Is  not  a  matter  of  law  to  be  de- 
clared by  the  court  In  an  instruction  to  the 
Jury,  but  Is  purely  a  question  of  fact  for  the 
consideration  of  the  Jury,  together  with  all 
other  proof  in  the  case.  The  modification  of 
the  instruction  did  not  prejudice  the  cause  of 
the  appellant. 

The  same  observation  holds  good  as  to  In- 
struction No.  23  asked  by  appellant,  which 
was  to  the  efl'ect,  "The  fact  that  a  witness 
has  been  promised  pay  for  time  lost  while  at- 
tending the  trial  of  this  case  does  not  in  any 
wise  tend  to  Impeach  bis  credibility  as  a  wit- 
ness," and  which  the  court  modified  by  an 
addition  advising  the  Jury  they  might  con- 
sider the  fact  that  the  witness  had  been  prom- 
ised pay,  together  with  all  the  other  facts  In 
evidence,  in  determining  the  weight  of  the 
testimony  of  the  witness. 

Seventeen  instructions  were  given  on  behalf 
of  the  api>ellant  company.  We  have  exam- 
ined them,  and  find  that  they  fairly  and  fully 
advised  the  jury  as  to  the  points  of  law  in- 
volved in  the  case. 

Whether  the  damages  are  excessive  is  a 
question  of  fact,  upon  which  we  are  conclud- 
ed by  the  Judgment  of  the  appellate  court 
The  Judgment  appealed  from  is  affirmed. 
Judgment  affirmed. 

(ITS  in.  2S8) 
.  GILBERT  ▼.  NATIONAL  CASH-REGIS- 
TER CO.i 
(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

ACKKOWLBDOMENT  —  VaLIDITT    —     CONDITIONAI. 
SaLB— RbCOBDINO— NOTICB — El- 

BCUTION— Lien. 

1.  Where  the  caption  of  an  acknowledgment 
omits  the  name  of  the  county,  but  the  officer 
sii;ns  himself  as  justice  of  the  peace  for  a  cer- 
tain incorporated  town,  it  is  a  valid  acknowl- 
edgment, since  the  court  will  take  notice  of  the 
county  in  which  the  town  is  located,  and  that 
the  officer  is  a  justice  in  that  county. 

2.  Under  2  Starr  &  C.  Ann.  St.  p.  1632.  I!  2, 
providing  that,  when  acknowledgment  is  made 

1  Rehearing  denied  December  9,  189Sb 
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by  a  resident,  the  jostice  shall  certify  that  the 
instrument  was  "entered"  by  him,  it  will  be 
presumed,  where  such  certificate  is  made,  that 
the  person  acknowledging  the  instrument  was 
a  resident 

S.  An  instmment  was  in  the  form  of  a  letter 
directing  the  seller  to  ship  to  the  buyer  certain 
personalty  on  a  promise-  to  pay  part  in  cash 
and  part  in  notes.  It  reserved  no  lien.  There 
were  no  words  of  conveyance.  The  buyer  was 
to  have  possession,  but  the  title  was  to,  remain 
in  the  seller  until  the  notes  should  he  paid. 
Held  to  be  a  conditional  sale,  and  not  a  chattel 
mortga^,  within  2  Starr  &  C.  Ann.  St.  p.  1630, 
S  1,  which  prorides  that  no  conveyance  of  per- 
sonalty, having  the  effect  of  a  mortgage  there- 
on, shall  be  valid  against  third  persons,  unless 
possession  be  given  or  the  instrument  recorded. 

4.  The  recording  of  a  conditional  sale  in  the 
manner  required  for  a  chattel  mortgage  is  not 
notice  to  tmrd  persons. 

5.  The  execution  creditor  of  a  buyer  can  hold 
property  taken  nnder  his  levy  from  the  letter's 
possession,  as  against  the  seller  in  a  condition- 
al sale. 

Appeal  from  appellate  court.  First  district 
Action  by  the  National  Cash-Register  Ciom- 
pany  against  James  H.  Gilbert.    There  was  a 
jndgment  for  complainant,  and  defendant  ap- 
peals.   Reversed. 

This  snlt  ■was  brought  by  appellee  before 
William  S.  Everett,  a  JnsUce  of  the  peace,  to 
recover  from  appellant  the  valne  of  a  cash  ro- 
ister. Appellee,  through  its  agent,  took  an  or- 
der for  a  cash  register  from  one  W.  H.  Lnther, 
which  order  was  dated  May  12, 1891,  and  is  as 
follows:  "Chicago,  5/12,  1891.  To  the  Na- 
tional Cash-Register  Co.,  Dayton,  Ohio— Oentie- 
men:  Please  ship  to  me  at  my  place  of  busi- 
ness. No.  106  Twenty-Second  street,  as  soon  as 
practicable,  one  of  your  No.  9  registers,  as  per 
yoiu:  Illustrated  catalogue;  said  register  to  be 
equipped  with  all  the  latest  improvements; 
cabinet  to  be  brass  B;  denominations  of  keys 
to  be  on  blank  key  indicator,  'No  Sale.'  On  the 
fulfillment  of  above,  I  agree  to  pay  you  ?175.- 
00,  viz.  $25.00  cash,  and  give  notes  for  the  bal- 
ance, due  monthly,  In  equal  sums  of  $15.00 
each;  the  undersigned  to  retain  possession  of 
said  register  until  default  be  made  in  one  or 
more  of  said  payments,  or  until  you  shall  feel 
unsafe  or  Insecure  In  the  premises,  in  either  of 
which  cases,  at  your  option,  the  whole  of  said 
sums  shall  dmmedlately  become  due,  and  you 
shall  be  entitied  to  snch  possession.  In  the 
meantime  the  tiUe  of  said  register  shall  remain 
In  you,  for  the  security  of  said  payments,  un- 
til the  fun  amount  is  paid;  and,  In  case  the 
undersigned  shall  default  In  one  or  more  of  said 
payments,  the  undersigned  hereby  agrees  to 
forfeit  to  said  the  National  Cash-Register  Com- 
pany, as  liquidated  damages,  all  payments  made 
on  accoimt  of  said  register,  and  to  at  once  re- 
store to  said  company  possession  of  said  regis- 
ter. You  to  keep  the  register  in  repair  for  two 
years  gratis.  This  contract  covers  all  the 
agreements  between  the  parties.  W.  H.  Lu- 
ther. [Seal.]"  This  order  was  signed  May 
12tfa.  The  register  was  thereafter  built,  and 
delivered  June  12th.  On  June  29th  the  Instru- 
ment was  acknowledged,  the  certificate  of  ac- 
knowledgment, bdng   as  follows:     "State   of 


Illinois, County— ss.:    The  mortgage  was 

acknowledged  before  me  by  W.  H.  Luther, 
and  entered  by  me  this  29th  day  of  June,  A 
D.  1891.  Witness  my  hand  and  seal.  Thomas 
Bradwell,  Justice  of  the  Peace,  Town  of  South 
Chicago.  [Seal.]"  On  June  30,  1891,  this  to- 
strument  was  recorded  in  the  recorder's  ofQce 
of  Cook  county,  Illinois.  On  November  4, 
1891,  the  cash  register  In  question  hi  this  suit, 
with  other  property  of  Lather  In  his  place  of 
business  on  Twenty-Second  street.  In  the  dty 
of  Chicago,  was  levied  upon  by  the  appellant, 
as  sheriff,  under  an  execution  duly  Issued  out 
of  the  circuit  court  of  Cook  county  upon  a  judg- 
ment recovered  by  one  Matthews  against  said 
Luther;  and  later  on,  in  November,  1891,  the 
sheriff  sold  the  property  so  levied  npon,  in- 
cluding the  cash  register,  which  brought  $50 
at  the  sale.  Appellee  contends  that  said  in- 
strument Is  embraced  within  the  statute  as  to 
chattel  mortgages,  and  was  recordable  under 
the  statute  relating  thereto,  and  that,  by  virtue 
of  snch  record,  appelant  had  notice  of  the  lien 
of  appellee,  and,  having  seized  and  sold  the 
register.  Is  liable  to  appellee  for  the  value  there- 
of. The  evidence  shows  that  tlfter  the  levy 
was  made,  and  prior  to  the  day  of  sale,  one 
Kelsey,  representing  appellee,  called  upon  the 
deputy  sheriff,  and  Informed  him  that  there 
was  a  mortgage  on  the  register.  One  Blood 
testified  on  behalf  of  appellee  that  on  the  day 
of  the  sale  he  showed  the  deputy  sheriff  and 
Eddateln,  the  purchaser  at  the  sheriff's  sale, 
the  aforesaid  instrument  The  deputy  sheriff 
testified  that  the  Instrument  was  not  produced 
or  shown  to  him  at  any  time;  that,  on  the 
day  of  sale,  Blood  said  to  him  that  he  (Blood) 
could  not  produce  the  mortgage,  because  it  was 
at  appellee's  office  at  Dayton,  Ohio.  On  Janu- 
ary 15,  1892,  a  Judgment  was  rendered  by  the 
justice  of  the  peace  before  whom  the  case  was 
tried  in  favor  of  appellant  (defendant  below), 
from  which  appellee  appealed  to  the  circuit 
court  where,  by  agreement  of  the  parties,  a 
Jury  was  waived,  and  the  case  tried  by  the 
court.  The  flndhig  of  the  court  being  to  fa- 
vor of  appellee.  Judgment  was  entered  In  fa- 
vor of  it  and  against  appellant,  for  $176  and 
costs  of  suit  from  which  judgment  an  appeal 
was  prosecuted  to  the  appellate  court  The 
appellate  court  has  afllrmed  the  judgment  of 
the  circuit  court,  and  granted  a  certificate  of 
lmi)ortance.  The  present  appeal  is  prosecuted 
from  such  judgment  of  affirmance. 

Anson  E.  Meanor  (Perry  A  Hull,  of  counsel), 
for  appellant    Albert  H.  Meads,  tor  appellee. 

MAGRDDKR,  J.  (after  stating  the  facts). 
This  was  a  suit  tried,  by  agreement,  before 
the  judge  of  the  court  below  without  a  jury. 
No  propositions  were  submitted  to  the  court 
by  the  appellant  to  be  held  as  law  In  the  de- 
cision of  the  case.  The  Instrument  set  forth 
In  the  statement  of  facts  preceding  this  opin- 
ion was  offered  in  evidence  by  the  appellee, 
and  was  received  In  evidence  by  the  court 
over  the  objection  of  appellant    The  appcl- 
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lant  objected  to  the  Introduction  In  evidence 
of  said  instrument,  and  of  the  notes  therein 
mentioned,  "upon  the  ground  that  they  were 
Incompetent,  Immaterial,  and  Irrelevant,  and 
upon  the  ground  that  the  Instruanent  in  ques- 
tion was  not  In  any  sense  a  mortgage,  under 
the  laws  of  Illinois,  and  upon  the  further 
ground  that  such  Instrument  did  not  appear 
to  have  been  acknowledged  in  Cook  county." 
The  only  question  in  the  case,  presented  for 
oar  consideration,  Is  whether  or  not  the 
trial  court  erred  in  admitting  in  evidence  the 
Instrument  In  question. 

1.  If  the  instrument  introduced  In  evidence 
was  a  chattel  mortgage,  we  should  have  no 
hesitancy  In  holding  that  it  was  properly  ac- 
knowledged and  recorded  in  accordance  with 
the  statute  of  this  state  In  relation  to  chattel 
mortgages.  It  Is  said  that  the  acknowledg- 
ment appended  to  the  Instrument  contains  no 
venue,  and  no  Information  by  which  the  coun- 
ty In  which  such  acknowledgment  was  taken 
can  be  Identified.  It  Is  true  that  the  name  of 
the  county  is  omitted  from  the  caption  which 
precedes  the  acknowledgment.  But, the  jus- 
tice before  whom  the  acknowledgment  was 
taken  signs  his  name,  and  designates  him- 
self as  Justice  of  the  peace  for  the  town  of 
South  Chicago.  Circuit  courts  In  Illinois  will 
take  Judicial  notice  of  the  county  In  which 
an  incorporated  town  is  located.  In  Higgins 
V,  Bullock,  66  111.  37,  we  decided  that  the 
court  will  take  Judicial  notice  of  the  names 
of  the  counties  In  this  state.  In  Kile  v.  Town 
of  Yellowhead,  80  lU.  208,  it  was  decided  the 
court  will  take  Judicial  notice  of  the  number 
of  a  township.  In  Thompson  v.  Haskell,  21 
111.  214,  it  was  held  that  the  court  Is  presum- 
ed to  know  its  own  officers,  and  all  public  of- 
ficers in  civil  afTalrs  within  Its  Jurisdiction. 
In  Shattuck  v.  People,  4  Scam.  477,  an  objec- 
tion was  made  to  a  recognizance,  that  It  did 
not  appear  of  what  county  certain  officers 
were  Justices,  and  we  there  said:  "The  cir- 
cuit court,  as  a  matter  of  convenience,  takes 
cognizance  of  the  fact  who  are  Justices  of  the 
peace  for  the  county  in  which  It  is  held." 
Irving  v.  Brownell,  11  III.  402;  Stout  v.  Slat- 
tery,  12  III.  162.  In  People  v.  Suppiger,  103 
III.  434,  we  held  that  this  court  will  take 
Judicial  notice  of  the  county  In  which  an  In- 
corporated town  is  situated;  saying  therein: 
"This  court  will  take  Judicial  notice  the  town 
of  Highland  Is  situated  in  the  county  of  Mad- 
ison, a  county  under  township  organization." 
In  view  of  these  authorities,  the  court  will 
take  Judicial  notice  of  the  fact  that  the  town 
of  South  Chicago  is  In  the  county  of  Cook, 
and  will  also  take  Judicial  notice  of  the  fact 
that  Thomas  Bradwell  was  a  Justice  of  the 
peace  In  the  county  of  Cook.  Therefore  the 
mere  omission  of  the  name  of  the  county  in 
the  caption  does  not  invalidate  the  acknowl- 
edgment, because  the  county  in  which  the 
acknowledgment  was  taken  can  be  deter- 
mined from  the  signature  thereto.  In  Chinl- 
quy  V.  Catholic  Bishop  of  Chicago,  41  111.  148, 
It  was  objected  to  a  certificate  of  acknowl- 


edgment that  it  was  defective  because  it 
omitted  in  the  caption  the  name  of  the  coun- 
ty; but,  inasmuch  as  the  certificate  of  ac- 
knowledgment showed  that  it  was  taken  be- 
fore ft  clerk  of  the  county  court,  who  ap- 
pended thereto  his  official  seal,  on  which 
were  delineated  the  words,  "Will  County 
Seal,"  it  was  held  that  the  latter  words  were 
sufficient  to  indicate  that  the  acknowledg- 
ment was  taken  in  Will  county. 

It  is  also  objected  to  the  acknowledgment 
that  It  does  not  show  the  residence  of  W.  H. 
Luther,  the  party  who  acknowledged  the 
instrument  in  question.  Section  2  of  the 
chattel  mortgage  act  provides  that  "such  in- 
struments shall  be  acknowledged  before  & 
Justice  of  the  peace  of  the  town  or  precinct 
where  the  mortgagor  resides."  2  Starr  & 
C.  Ann.  St  p.  1632.  The  form  of  acknowl- 
edgment given  in  the  same  section  provides 
that  when  the  acknowledgment  is  made  by 
a  resident  the  Justice  shall  state  in  his  cer- 
tificate, not  only  that  the  instrument  was 
acknowledged  before  him,  but  that  it  was 
"entered"  by  him.  The  entry  here  referred 
to  is  the  entry  of  a  memorandum  of  the  ac- 
knowledgment in  his  docket  The  insertion 
of  the  words,  "and  entered  by  me,"  in  the 
acknowledgment,  is  prima  facie  evidence 
that  the  proper  entry  thereof  was  made  la 
the  docket  of  the  Justice.  Schroder  v.  Kel- 
ler, 8i  111.  46.  In  the  acknowledgment  in 
the  present  case,  we  find  the  words,  "Ac- 
knowledged before  me  by  W,  H.  Luther, 
and  entered  by  me  this  29th  day  of  June, 
A.  D.  1891."  Inasmuch  as  the  words  "en- 
tered by  me"  are  required  to  be  inserted  in 
the  certificate  when  the  acknowledgment  is 
made  by  a  resident,  it  will  l>e  presumed  here 
that  the  Justice  did  his  duty,  and  that  W.  H. 
Luther  was  a  resident  of  South  Chicago,  in 
Illinois.  If,  therefore,  the  Instrument  Id 
question  were  such  an  Instrument  as  is  re- 
quired to  be  recorded,  under  the  chattel 
mortgage  act  of  this  state,  it  could  not  be 
said  that  it  was  not  properly  acknowledged 
and  properly  recorded. 

2.  But  the  question  in  the  case  which  has 
given  us  most  trouble  is  the  question  wheth- 
er or  not  the  instrument  now  under  consid- 
eration is  a  chattel  mortgage.  Section  1  of 
the  chattel  mortgage  act  provides  "that  no 
mortgage,  trust  deed  or  other  conveyance  of 
personal  property  having  the  effect  of  a 
mortgage  or  lien  upon  such  property,  shall 
be  valid  as  against  the  rights  and  interest 
of  any  third  person,  unless  possession  there- 
of shall  be  delivered  to  and  remain  with  the 
grantee,  or  the  Instrument  shall  provide  for 
the  possession  of  the  property  to  remain  with 
the  grantor,  and  the  Instrument  Is  acknowl- 
edged and  recorded  as  hereinafter  directed; 
and  every  such  instrument  shall,  for  the  pur- 
poses of  this  act,  be  deemed  a  chattel  mort- 
gage." 2  Starr  &  O.  Ann,  St  p.  1630.  The 
Instrument  referred  to  in  section  1  must  l>e 
a  mortgage,  trust  deed,  or  other  conveyance 
of  personal  property  which  has  the  effect  of 
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a  mortgage  or  Uen  upon  such  property.  It 
cannot  be  said  of  the  instrument  liere  In 
question  that  It  is  a  conveyance  of  personal 
property,  wliicb  tias  tlie  effect  of  a  mortgage 
or  lien  upon  sucb  property.  By  its  terms,  it 
reserves  no  lien.  It  is  a  direction  to  the  ap- 
pellee to  ship  to  the  signer  of  the  instrument 
a  certain  cash  register,  and  contains  a  prom- 
ise that  the  signer,  upon  the  shipping  of  the 
register,  will  pay  a  certain  amount  in  cash, 
and  give  notes  for  the  I>alance.  There  are 
in  the  instrument  no  words  of  actual  trans- 
fer or  conveyance  from  Luther  to  the  Nation- 
al Oasb-Register  Company,  but  tbe  instru- 
ment expressly  providefl  that  tbe  title  of  tho 
register  shall  remain  in  appellee  until  the 
full  amount  of  the  purchase  money  thereof 
is  paid.  It  is  true  that  tbe  vendee,  or  signer 
of  the  Instrument,  waa  to  retain  the  posses- 
sion of  the  register,  but  the  title  thereof  was 
to  remain  In  tbe  vendor.  It  seems  to  be 
settled  by  tbe  weight  of  authority  that 
"where,  by  tbe  written  contract  of  the  par- 
ties, it  is  expressly  provided  that  the  title 
to  tbe  property  shall  remain  m  the  vendor 
until  tbe  purchase  money  Is  fully  paid,  and 
there  is  no  reservation  of  a  Uen,  the  trans- 
action Is  a  conditional  sale,  and  not  a  mort- 
gage." 6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
446.  It  is  often  difficult  to  determine  wheth- 
er a  particular  transaction  constitutes  a  mort- 
gage or  a  conditional  sale.  Ordinarily  the 
question  Is  to  be  determined  by  showing 
what  tbe  Intention  of  the  parties  was  in  ref- 
erence to  tbe  matter;  and,  when  it  is  doubt- 
ful whether  tbe  transaction  is  a  mortgage  or 
a  conditional  sale,  the  courts  are  inclined  to 
solve  the  doubt  in  favor  of  its  being  a  mort- 
gage. 6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
960;  6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  443. 
But  the  cases  seem  to  hold  that  there  is  no 
doubt  as  to  the  character  of  the  instrument, 
wben  by  its  terms  personal  property  is  de- 
livered by  the  owner  to  another  with  the  re- 
quirement that  the  title  shall  remain  in  the 
owner  until  the  payment  of  tbe  purchase 
price.  In  such  case  the  transaction  is  uni- 
formly held  to  be  a  conditional  sale,  and  not 
a  mortgage.  In  Plummer  t.  Shirley,  18  Ind. 
380,  where  an  instrument  was  given  upon  a 
sale  and  delivery  of  personal  property,  and 
provided  that  the  ownerstilp  thereof  was  to 
remain  exclusively  vested  in  tbe  vendor,  and 
not  in  the  vendee,  until  the  latter  had  fully 
paid  the  purchase  money,  it  was  held  that 
the  parties  Intended  a  conditional  sale,  and 
not  a  mortgage.  To  tbe  same  effect  are  the 
following  cases:  Sumner  v.  Woods,  S2  Ala. 
94;  Bingham  t.  Yandegrlft,  93  Ala.  283,  9 
Soutb.  280;  Jowers  v.  Blandy,  58  Ga.  379; 
Nichols  V.  Ashton,  155  Mass.  205,  29  N.  E. 
519;  McOomb  v.  Donald's  Adm'r,  82  Va.  903, 
6  8.  B.  558;  McGlnnis  v.  Savage,  29  W.  Va. 
362,  1  8.  E.  746;  W.  W.  Kimball  Co.  v.  Mel- 
lon, 80  Wis.  133,  48  N.  W.  1100;  The  Marina, 
19  Fed.  760;  Yasser  v.  Buxton,  86  N.  O. 
336;  Priclc  v.  HUllard,  95  N.  C.  117.  The 
aatborities  tbos  quoted  from  and  referred  to 


lead  us  to  the  conclusion  that  the  instrument 
here  under  consideration  describes  a  trans- 
action which  Is  a  conditional  sale,  and  not 
a  mortgage. 

Inasmiicb  as  tbe  instrument  is  not  a  chattel 
mortgage,  the  mere  fact  that  it  was  record- 
ed in  tbe  manner  in  which  a  chattel  mortgage 
Is  required  to  be  recorded  does  not  constitute 
notice  to  third  persons.  Even  though  the  in- 
strument was  recorded.  Judgment  creditors 
of  W.  H.  Luther,  or  purchasers  from  him 
while  be  was  in  possesion  of  tbe  register, 
would  not  be  postponed,  in  the  assertion  of 
their  rights,  to  any  claim  of  the  appellee  un- 
der such  Instrument  Webb,  in  bis  worlc  on 
Record  of  Title  (section  249),  says  "that  con- 
ditional sales  do  not  come  within  tbe  gen- 
eral provisions  of  the  recording  acts,  nor  of 
those  requiring  the  registry  of  title  mort- 
gages." Manufacturing  Co.  v.  Walker,  22 
Fbu  412,  1  South.  S9.  The  learned  author  of 
tbe  article  on  "Conditional  Sales"  in  the 
American  and  English  Encyclopedia  of  Law 
(2d  Ed.,  vol.  6,  p.  496),  states  the  general 
holding  of  the  anthoritles  to  be  that  condi- 
tional sales  are  not  within  the  provisions  of 
the  statutes  requiring  title  mortgages  to  be 
recorded.  In  this  state  it  is  only  the  instru- 
anent  of  conveyance,  which  has  the  effect  of 
preserving  a  mortgage  or  lien  on  the  prop- 
erty, that  must  be  recorded.  Hervey  v.  Lo- 
comotive Works,  93  U.  S.  664.  In  W.  W. 
Kimball  Co.  v.  Mellon,  supra,  where  it  was 
held  that  a  contract  for  the  sale  of  personal 
property,  in  which  it  was  agreed  that  the  ti- 
tle of  the  property  should  remain  in  tbe  ven- 
dor, and  the  possession  in  the  vendee,  until 
payment  of  the  debt,  was  not  a  mortgage,  but 
a  conditional  sale,  it  was  held  that  such  • 
contract  cannot  be  filed  as  such,  so  as  to  be 
constructive  notice  under  the  recording  acts. 
McComb  V.  Donald's  Adm'r,  supra.  The  cash 
register  referred  to  in  the  record  in  this  case 
was  levied  upon  under  an  execution  against 
W.  H.  Luther  while  it  was  in  possession  of 
the  latter.  We  think  that  such  execution 
creditor  was  entitled  to  hold  the  register  un- 
der his  levy,  as  agahist  the  appellee,  clalmbig 
under  the  contract  for  a  conditional  sale  here- 
inbefore referred  to.  In  Illinois,  "if  a  person 
agrees  to  sell  to  another  a  chattel  on  condi- 
tion that  the  price  should  be  paid  within  a 
certain  time,  retaining  tbe  title  in  himself 
In  the  meantime,  and  delivers  tbe  chattel 
to  the  vendee,  so  as  to  clothe  him  with  an  ap- 
parent ownership,  a  bona  flde  purchaser  or 
execution  creditor  of  tbe  latter  is  entitled  to 
protection,  as  against  tbe  claim  of  the  orig- 
inal vendor."  Harkness  v.  Russell,  118  U. 
8.  678,  7  Sup.  Ct  51;  Brundage  y.  Camp,  21 
HI.  330:  McCormick  v.  Hadden,  87  lU.  370; 
Murch  v.  Wright,  46  BL  487;  Railroad  Co.  v. 
Phillips,  60  IlL  190;  Lucas  v.  Campbell,  88 
111.  447;  Van  Duzor  t.  Allen,  90  lU.  499. 
Whatever  may  be  tbe  rule  in  other  jurisdic- 
tions, it  Is  well  settled  in  this  state  that  the 
owner  of  personal  property  will  not  be  per- 
mitted to  sell  it|  either  absolutely  or  condi- 


Digitized  by 


Google 


26 


62  N0BTHS2ASTBBN  BBPORTBB. 


(DL 


tionally,  and  still  continue  In  possession  of 
It  The  party  in  possession  of  personal  prop- 
erty is  presumed  to  be  the  owner  of  it— pos- 
session being  one  of  the  strongest  evidences  of 
title  to  personal  property.  "To  suffer,  with- 
out notice  to  the  world,  the  real  ownership  to 
be  In  one  person,  and  the  ostensible  owner- 
ship In  another,  gives  a  false  credit  to  the 
latter,  and  in  this  way  works  an  Injury  to 
third  persons."  Hervey  v.  Locomo.tive  Works, 
supra.  In  Van  Duzor  y.  Allen,  supra,  we  held 
that  a  bona  fide  creditor,  who,  under  a  judg- 
ment and  execution,  acquljres  a  lien  on  prop- 
erty while  in  the  actual  possesBlon  of  a  ven- 
dee by  delivery  from  the  vendor,  or  taken 
and  held  by  his  consent,  occupies  the  same 
position  in  all  respects  as  does  a  bona  fide 
purchaser  from  such  vendee.  The  case  of 
Hooven  v.  Burdette,  153  ni.  672,  39  N.  B. 
1107,  is  not  opposed  to  the  views  herein  ex- 
pressed. In  that  case  it  waa  held  that  a 
contract  of  sale  of  machinery,  reserving  the 
tiUe  in  the  seller  until  notes  given  for  the 
purchase  money  are  satisfied,  is  valid  as  be- 
tween parties,  although  not  recorded.  Such 
Ig  undoubtedly  the  law.  6  Am.  &  Eng.  Knc. 
Law  (2d  Ed.)  p.  440.  The  Burdette  Case,  su- 
pra, merely  held  that  the  assignee  of  a  fail- 
ing debtor  under  the  assignment  act  takes 
the  property  assigned  subject  to  all  equities, 
liens,  or  Incumbrances  which  existed  against 
the  same  in  the  hands  of  the  Insolvent,  and 
that  such  a  contract,  being  valid  as  between 
the  vendor  and  vendee,  would  also  be  valid 
as  between  the  vendor  and  assignee  of  the 
vendee,  under  the  assignment  act;  the  latter 
taking  no  greater  or  different  rights  than 
those  which  the  vendee  bad  before  the  as- 
signment 

For  the  reasons  here  stated,  we  are  of  the 
opinion  that  the  trial  court  erred  In  admitting 
the  Instrument  In  question  in  evidence.  Ac- 
cordingly the  judgments  of  the  appellate 
and  circuit  courts  are  reversed,  and  the  cause 
Is  remanded  to  the  circuit  court  for  further 
proceedings  In  accordance  with  the  views 
here  expressed.    Reversed  and  remanded. 


(176  III.  130) 

OXTY  OP  CHICAGO  v.  HAYWABD.t 

(Supreme  Court  of  Illinois.    Oct.  24,  1808.) 

Eminent  Domain— Damaoes. 

An  owner  whose  land  was  condemned  for 
the  opening  of  a  street  cannot  recover  the  dam- 
ages awarded  to  him  if  the  city  dismissed  the 
condemnation  proceedings,  and  abandoned  the 
improvement,  before  taking  possession  of  the 
land. 

Appeal  from  appellate  court.  First  district 
Action  by  Ambrose  D.  Hayward  against  the 
city  of  Chicago.  There  was  judgment  for 
plahitiff,  which  was  affirmed  by  the  appellate 
court  (60  01.  App.  582),  and  defendant  appeals. 
Reversed. 

1  Rehearing  denied  December  9,  1808. 


William  Q.  Beale,  Corp.  Counsel,  Byron  Boy- 
den,  and  E.  B.  Burling,  for  appellant  Con- 
sider H.  Wlllett,  for  appellee. 

PHlLtlPS,  J.  This  is  assumpsit,  com- 
menced January  31,  1895,  to  recover  from  the 
city  of  Chicago  an  award  of  judgment  in  a 
condemnation  proceeding  entered  on  the  IStb 
day  of  November,  1883.  The  condemnation 
proceedings  were  Instituted  by  the  city  of  Chi- 
cago for  the  purpose  of  opening  Carpenter 
street,  between  Fifty-Fhrst  and  Fifty-Third 
streets,  and  the  ordinance  provided  that  the 
costs  should  be  paid  by  a  special  assessment 
on  the  property  benefited  thereby.  A  petition 
for  condemnation  was  filed  in  the  circuit  court 
of  Cook  county,  and,  on  hearing,  a  finding  waa 
had  as  to  the  comi)ensation  to  be  awarded,  and 
judgment  entered  thereon  for  $1,080.  Supple- 
mentary proceedings  were  .had,  commission- 
ers were  appointed,  who  spread  the  assess- 
ment, and  the  assessment  roll  was  filed.  Sub- 
sequently, on  December  3,  1894,  an  ordinance 
waa  adopted  repealing  the  ordinance  which 
proposed  to  open  CSaipenter  street;  and  on  De- 
cember 26,  1894,  an  order  was  entered  in  the 
circuit  court  dismissing  all  proceedings  in  th» 
condemnation  case.  On  this  action  brought  in 
the  drcuit  court  of  Cook  county  In  assumpsit 
to  recover  the  amount  of  that  award,  a  judg- 
ment was  entered  In  favor  of  the  plaintiff; 
and,  on  appeal  by  the  city  to  the  appellate 
court  for  the  First  district  that  judgment  waa 
affirmed.    This  appeal  is  prosecuted. 

A  judgment  In  a  condemnation  proceeding, 
finding  the  compensation  to  be  awarded  to  the 
land  or  lot  owner,  gives  the  corporation  con- 
demnlng  the  right  to  the  land  on  condition 
that  it  first  pays  for  the  same. '  The  verdict 
and  judgment  only  settle  the  value  of  the  real 
estate  which  the  party  condemning  seeks  to  ap- 
propriate. Under  such  condemnation  proceed- 
ings the  dty  is  under  no  legal  obligation  to  pay 
any  money  whatever,  unless  it  chooses  to  do 
so.  The  proceeding  merely  fixes  the  amount  to 
be  paid  before  the  property  can  be  lawfully 
takeiL  The  city  has  a  right  to  abandon  the  im- 
provement City  of  Chicago  v.  Barbian,  80 
lU.  482;  Railway  Co.  v.  Teters,  68  lU.  144: 
City  of  Bloomington  y.  Miller.  84  111.  621; 
Glennon  v.  Railway  Co.,  79  IlL  601;  Chicago 
&  N.  W.Ry.  Co.y.  City  of  Chicago,  148  lU.  141, 
35  N.  B.  881;  Village  of  Hyde  Park  v.  Dun- 
ham, 85  ni.  569.  The  city  has  a  right  to  aban- 
don the  proceedings  for  condemnation,  and, 
when  it  does  so,  it  wUl  not  be  liable  for  the 
amount  of  the  judgment  In  an  action  of  as- 
sumpsit In  this  case  the  ordinance  authoriz- 
ing the  improvement  provided  that  the  cost 
thereof  should  be  raised  by  special  assess- 
ment. If  an  action  of  assumpsit  could  be 
maintained  on  that  judgment  against  the  city, 
then  the  latter  could  be  compelled  to  pa.y  for 
the  land  out  of  the  funds  raised  by  general 
taxation.  The  mode  of  making  local  improve- 
ments, as  opening  streets  and  the  like,  is  a 
matter  of  discretion  with  the  municipal  author- 
ities, and  is  not  subject  to  Judicial  control. 
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Payments  may  be  made  in  any  mode, provided, 
and  may  be  ont  of  general  funds,  by  special 
taxation  or  by  special  assessment;  and  the 
adoption  of  either  mode  by  an  ordinance  of 
the  city  ezdndes  the  Idea  of  payment  in  any 
other  manner.  People  t.  Village  of  Hyde 
Park.  117  111.  462,  6  N.  B.  8S.  The  act  pro- 
Tides  the  manner  In  which  the  mnnldpalltymay 
acquire  lands  for  the  purposes  of  a  street,  and 
that  must  be  by  the  adoption  of  an  ordinance. 
It  cannot  acquire  lands  for  such  purpose  by 
private  purchase,  as  such  a  practice  would 
lead  to  f&vorltlsm  and  corruption.  Where  the 
statute  provides  a  spedflc  manner  of  acquir- 
ing pr(^>erty  for  such  purpose,  by  a  famlllwr 
rule  of  construction  It  Impliedly  forbids  its 
being  done  in  any  other  manner.  Chicago  & 
N.  W.  Ey.  Ca  V.  aty  of  Chicago,  supra. 

The  dty  had  the  right  to  acquire  land  for  a 
street  only  by  the  passage  of  an  ordinance  and 
the  condemnation  proceedings,  and  had  a  right 
to  abandon  the  same  without  paying  the  land- 
owner the  amount  awarded  by  the  verdict 
That  was  dcme  here  by  the  repealing  ordinance 
passed  Decemlser  8,  1894,  which  was  followed 
by  the  order  dismissing  the  proceedings  In  the 
condemnation  case.  By  such  action  by  the 
city,  there  existed  no  right  on  Its  part  to  take 
possession  of  any  land  by  virtue  of  the  con- 
demnation or  retain  the  poeaession  thereof; 
and,  if  it  took  or  acquired  possession  by  rea- 
son thereof,  the  remedy  l^  the  landowner 
would  be  ejectment,  trespass,  or  by  proceed- 
ings tmder  paragraph  169  of  the  dty  and  vil- 
lage act  (1  Stair  &  C.  Ann.  St  [2d  Ed.]  p.  778). 
Railroad  Co.  v.  Hopkhis,  90  in.  816;  BaUroad 
Co.  V.  Gates,  120  IIL  86.  11  N.  B.  627.  In  the 
latter  case  It  was  hdd  that  the  corporation  con- 
demning had  no  right  to  the  property  tmtll 
damages  for  the  taking  had  been  assessed  and 
paid;  and,  if  it  went  Into  possession.  It  was  a 
treqmsser,  and  the  landowner  had  a  right  to 
bring  ejectment  or  trespass,  or  both,  and  re- 
cover his  property  and  such  damages  as  he 
may  have  sustained  by  the  unlawful  act;  that 
the  proceedings  might  be  dismissed  even  after, 
taking  i>os8es8lon,  as  such  possession  was  that 
of  a  mere  trespasser;  that  there  was  no  vested 
right  in  the  landowner  that  the  proceeding  for 
condemnation  should  be  carried  out  Para- 
graph 169  of  the  city  and  village  act  (1  Starr 
&  0.  Ana  St  1896,  p.  779),  after  authorizing 
proceedings  by  condemnation,  provides:  "If, 
however,  the  court  finds  that  such  city  or  vil- 
lage has  taken  possession  of  the  land  and  has 
not  paid  therefor,  it  shall  enter  an  order  re- 
quiring such  dty  or  village  to  pay  die  amount 
of  the  condemnation  Judgment,  with  Interest 
from  the  time  of  such  taking,  within  a  short 
day  to  be  fixed  by  the  court,  and  in  default 
thereof  to  dismiss  the  proceedings  and  enter 
a  several  judgment  in  favor  of  such  land  own- 
ers for  Interest  from  the  day  of  such  talcing, 
and  direct  the  issue  of  a  writ  of  possession  in 
favor  of  the  several  owners,  or  their  legal  rep- 
resentatives or  grantees,  respectively;  and  such 
dismissal,  as  aforesaid,  shall  operate  as  a  bar 
to  further  proceedings  under  such  ordinance 


against  the  land  afTected  by  such  dismissal; 
and  every  such  cause  sliall-be  considered  as 
pending  in  the  court  in  which  the  same  has 
been  or  shall  be  commenced,  until  all  the  lands 
sought  to  be  taken  are  paid  for,  or  until  the 
proceedings  are  dismissed  where  the  lands  have 
not  been  taken."  By  this  statute  the  cause  Is 
considered  as  pending  for  the  purpose  of  giving 
an  aggrieved  party  complete  relief;  and  It 
provides  a  summary  remedy  for  cases  where 
cities  have  taken  possession  of  land,  and  not 
paid  therefor.  The  dty  cannot,  by  a  mere  re- 
peal of  an  ordinance  providing  for  opening  a 
street  In  pursuance  of  law,  defeat  the  manner 
of  obtaining  lands  for  a  street  prescribed  by 
the  statute,  and  change  the  manner  in  which 
compensation  shall  be  made,  and  create  a 
liability  against  the  dty,  subjecting  it  to  an 
action  ex  contractu;  hence  assumpsit  will  not 
lie.  The  judgment  of  the  appellate  court  for 
the  First  district,  and  the  Judgment  of  the  cir- 
cuit court  of  Cook'coimty,  are  each  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded 


(17«  III.  1S2) 

PEAECB  v.  CITY  OP  CHICAGO. 

(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

Municipal  Corpobitions  —  Coudbmnation  Fbo- 

OBBDIMOB— OPBNIKO    OT    BTKBaTS—NONPATMBNT 

or  AWABD— Abandonment  op  Fbocbbdinos. 

1.  Where  condemnation  proceedings  by  a  dty 
were  dismiased,  under  paragraph  169  of  the 
city  and  village  act  (1  Starr  &  O.  Ann.  St. 
1896,  p.  779),  providing  that  where  the  city 
or  village  has  taken  posseasibn  of  the  land 
condemned,  and  has  not  paid  therefor,  an  order 
may  be  entered  requiring  payment  to  i>e  made 
within  a  short  day  to  be  fixed,  and  in  default 
thereof  the  proceedings  shall  be  dismissed,  the 
city  was  not  liable  for  the  amount  awarded  to 
the  landowner  in  the  condemnation  judgment 
as  such  dismissal  amonnted  to  an  abandonment 
of  such  proceedings  by  the  city. 

2.  The  construction  of  a  sewer  by  a  dty, 
along  the  line  of  a  proposed  street  pending  con- 
demnation proceedings,  did  not  render  the  city 
liable  for  the  amount  found  as  the  value  of  the 
premises  for  the  purposes  of  a  street  where  it 
acquired  no  title  to  such  premises,  because  of 
(he  dismissal  of  the  proceedings  on  motion  of 
the  landowner;  nor  did  the  landowner  become 
entitled  to  a  sum  deposited  by  the  dty  as  part 
payment  of  such  award. 

Appeal  from  iqtpellate  court.  First  dis- 
trict 

Proceedings  by  the  city  of  Chicago  for  the 
condemnation  of  certain  land,  belonging  to 
3.  Irving  Pearce,  for  the  opening  of  a  street 
From  a  judgment  of  the  appellate  court  (67 
IIL  App.  671)  affirming  an  order  requiring 
the  clerk  to  repay  to  the  city  a  certain  sum 
of  money  which  it  had  deposited  with  him  as 
a  part  of  the  award,  the  -landowner,  Pearce, 
appeals.   AfDrmed. 

Mann,  Hayes  &  Miller,  for  appellant  John 
D.  Adair,  for  appellee. 

PHILLIPS.  J.  On  the  12th  of  June,  1891. 
condemnation  proceedings  were  commenced 
by  the  city  of  Chicago  for  the  purpose  of  ac- 
quiring certain  lands  belonging  to  appellant 
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for  opening  a  street.  Appellant  contested 
the  prayer  of  the  petition.  On  hearing  In 
the  superior  court  of  Cook  county,  an  award 
was  made  for  the  sum  of  $20,000  as  compen- 
sation, and  Judgment  was  entered  therefor. 
Supplementary  proceedings  for  the  purpose 
of  paying  the  damages  by  special  assess- 
ment were  commenced;  commissioners  were 
appointed,  who  spread  the  assessment;  an 
assessment  roll  was  filed;  and  judgment  en- 
tered. On  May  17,  1895,  a  petition  was  filed 
by  the  city  of  Chicago  In  the  same  proceed- 
ings, in  which  It  was  alleged  that  It  desired 
to  take  immediate  possession  of  appellant's 
premises  condemned,  and  in  that  petition  it 
was  recited  that  the  sum  of  ?4,500  was  the 
damages  assessed  to  appellant  over  and 
above  the  amount  of  the  special  assessment 
upon  his  land  as  benefits,  and  being  the  full 
amount  due  the  owner,  and  it  asked  to  pay 
the  sum  of  ?4,500  into  court  Upon  that  peti- 
tion that  amount  was  paid  into  court,  to  be 
paid  to  the  owner  upon  proof  of  title,  and 
upon  the  order  of  the  court.  On  May  27, 
1895,  the  appellant,  who  had  no  notice  of 
the  proceeding  to  obtain  possession  and  of 
the  payment  of  the  money  into  court  at  the 
time  of  filing  that  petition,  entered  his  mo- 
tion to  set  aside  the  order  allowing  the  pay- 
ment Into  court,  and  authorizing  the  taking 
possession  of  the  premises,  which  motion  was 
supported  by  an  affidavit  alleging  the  award 
bad  not  been  paid,  and  that  appellant  had, 
on  April  12,  1895,  filed  a  blU  to  restrain  the 
South  Chicago  City  Railway  Company  from 
taking  possession  of  the  land,  and  showing 
that  the  city  had  issued  its  voucher  for  $15,- 
000,  being  the  amount  assessed  in  the  sup- 
plementary proceedings.  By  this  motion  ap- 
pellant sought  to  set  aside  the  order  allow- 
ing the  payment  into  court  of  $4,500  and  the 
order  authorizing  possession  of  the  land  to  be 
taken.  This  motion  waa  allowed,  and  the  or- 
der authorizing  the  city  to  take  possession 
of  the  premises  condemned  was  set  aside,  and 
the  proceedings  ordered  to  stand  as  If  that 
order  had  never  been  entered.  The  city  en- 
tered upon  said  premises  without  objection 
by  appellant,  and  constructed  a  sewer,  which 
Is  now  In  use.  On  June  7,  1895,  the  appel- 
lant entered  his  motion  that  the  city  of  Chi- 
cago should,  within  10  days,  pay  the  amount 
of  the  award,  $20,000,  or.  In  default  of  such 
payment,  all  the  proceedings  therein  should 
be  dismissed.  The  appellee  entered  a  cross 
motion,  setting  up  the  condemnation  pro- 
ceedings, the  spreading  of  the  assessment, 
the  Judgment  of  coqliruiation  on  the  assess- 
ment, the  issuing  of  vouchers  to  the  amount 
of  the  assessment,  to  be  paid  when  collected, 
and  the  deposit  of  the  money,  and  claimed 
that  by  such  proceedings  it  was  entitled  to 
the  possession  of  the  premises,  and  asked 
that  an  order  be  made  for  the  appellee  to 
take  and  hold  possession  of  the  premises 
condemned.  The  motion  and  cross  motion 
were  heard  together,  and  It  was  ordered  and 
adjudged  that  the  city  had   not  paid   the 


amount  of  the-  condemnation  award,  and  the 
condemnation  proceedings  were  ordered  to 
be  dismissed.  This  order  was  entered  un- 
der paragraph  169  of  the  city  and  village  act 
(1  Starr  &  O.  Ann.  St  188C,  p.  779),  which 
authorized  the  entry  of  such  judgment  under 
the  facts  alleged.  The  appellant,  on  July 
26,  1895,  filed  bis  petition  in  the  proceedings, 
setting  forth  the  contract  for  the  construc- 
tion of  a  sewer  on  the  premises,  and  alleg- 
ing the  fact  of  the  payment  of  the  sum  of 
$4,500  into  court  which  had  been  paid  after 
proceedings  for  condemnation  and  before  the- 
order  of  dismissal  of  those  proceedings,  and 
prayed  the  court  for  an  order  for  the  pay- 
ment of  the  sum  of  $4,500  to  him.  The  city 
filed  its  cross  petition,  setting  forth  the  facta 
and  the  entry  of  the  order  of  dismissal  on  ap- 
pellant's motion,  and  asked  the  court  for  an 
order  on  the  Qlerk  to  repay  the  money  de- 
posited with  him  to  the  city.  These  mo- 
tions coming  on  to  be  heard,  and  the  court 
finding  that  the  condemnation,  proceedings 
had  been  dismissed  on  appellant's  motion  be- 
cause of  the  failure  of  the  city  to  pay  the 
award,  it  was  ordered  that  the  clerk  should 
pay  over  to  the  city  the  sum  of  $4,500  de- 
posited with  him  under  the  former  proceed- 
ings. From  that  order  the  app.ellant  pros- 
ecuted an  appeal  to  the  appellate  court  for 
the  First  district,  where  the  judgment  wa» 
affirmed.    He  now  prosecutes  this  appeal. 

By  paragraph  169  of  the  city  and  village 
act  if  the  court  finds  that  the  city  or  village 
has  taken  possession  of  the  land,  and  has 
not  paid  therefor,  an  order  may  be  entered 
requiring  payment  to  be  made  within  a  short 
day  to  be  fixed,  and,  In  default  thereof,  the 
proceedings  are  to  be  dismissed.  By  the  or- 
der entered  herein  under  that  statute,  the 
condemjaation  proceedings  were  dismissed,, 
so  that  the  city  was  deprived  of  all  interest 
in  the  premises  under  the  condemnation 
award,  and  the  proceedings  stood  as  if  no 
judgment  had  ever  been  entered.  That  stat- 
ute authorizes  and  requires  the  case  to  be 
continued  for  the  express  purpose  of  such  or- 
ders as  were  here  entered.  On  failing  to  pay 
the  amount  awarded  under  the  Judgment  of 
the  court  as  made  under  that  section  of  the 
statute,  the  proceedings  were  dismissed, 
which  amounted  to  an  abandonment  by  the 
city  of  the  proceedings  for  condemnation. 
Where  such  proceedings  are  abandoned  by  a 
city,  it  is  not  liable  for  the  amount  awarded 
to  the  landowner  In  condemnation  judgment 
City  of  Chicago  v.  Hayward  (lU.  Sup.)  52  N. 
E.  26,  and  authorities  cited.  After  the  dis- 
missal of  the  proceedings,  the  city  cannot  be 
compelled  to  pay  the  amount  of  the  judg- 
ment, and  the  effect  of  the  order  is  the  same 
with  reference  to  the  liability  of  the  city  as 
if  the  judgment  had  never  been  entered,  or 
as  if  the  city  had  abandoned  the  attempt  to 
open  the  street.  It  does  not  appear  in  this 
record  that  the  city  took  possession  for  the 
purposes  of  a  street  but  it  does  appear  that 
it  constructed  a  sewer  thereon.    It  had  no 
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rlgbt  to  acquire  possession  for  any  purpose 
except  by  condemnation  proceedings,  and 
would  not  be  liable  to  an  amount  found  as 
the  value  of  the  premises  for  purposes  of  a 
street  because  It  had  constructed  a  sewer 
along  the  line  of  the  proposed  street  without 
paying  the  award.  It  acquired  no  title  to 
the  premises,  because  of  the  dismissal  of  the 
proceedings  on  appellant's  motion.  Appel- 
lant has  a  full  and  complete  remedy  to  recov- 
er the  possession,  but  would  not  be  entitled 
to  the  sum  deposited,  which  was  deposited  as 
part  payment  of  the  award.  The  Judgment 
of  the  appellate  court  for  the  First  district 
la  affirmed.   Judgment  affirmed. 


(17$  IIU  137) 

KIEL  V.  CITY  OF  CHICAGO.i 
(Supreme  Court  of  Illinois.    Oct  24,  1898.) 
laouisBS—BBBWBBS—NoNBBBtDBRTS— Cities— 

POWBKS. 

Bev.  St.  c  24,  art.  6,  {  1,  cL  91,  conferring 
on  cities  power  to  Ijcense  brewers,  does  not 
give  a  city  power  to  require  a  brewer  whose 
brewery  is  outside  the  state,  but  who  has  a 
atorehonse  in  the  city,  to  pay  a  license  before 
making  sales  of  his  beer. 

Appeal  from  appellate  court.  First  district 
Action  by  the  city  of  Chicago  against  Hen- 
ry Kiel.    From  a  Judgment  of  the  appellate 
court  (69  111.  App.  683)  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Fitch  &  Dnha,  for  app^ant  Charles  S. 
Thornton,  Corp.  Counsel,  and  Denis  E.  Sul- 
livan, Asst  Corp.  Counsel,  for  appellee. 

PHILLIPS,  J.  Three  separate  actions  of 
debt  were  Instituted  before  a  Justice  of  the 
peace  by  the  city  of  Chicago  against  Henry 
Kiel  and  others,  to  recover  a  penalty  for  the 
violation  of  an  ordinance  passed  by  the  city 
council  on  the  30th  of  November,  1896, 
which  actions  resulted  in  a  Judgment  in  fa- 
vor of  the  city.  An  appeal  was  prosecuted 
to  the  criminal  court  of  Cool;  county,  where, 
by  agreement  of  counsel,  the  three  cases  were 
consolidated  and  submitted  to  the  court  for 
trial,  without  the  intervention  of  a  Jury,  upon 
stipulated  facts.  The  court  found  the  de- 
fendaats  guilty,  and  assessed  a  fine  of  $100 
against  each,  and  entered  Judgment  on  the 
finding,  but  suspended  the  Judgment  in  two 
cases  pending  a  decision  herein;  and  from 
that  Judgment  an  appeal  was  prosecuted  to 
the  appellate  court,  where  the  judgment  of 
the  criminal  court  of  Cook  county  was  af- 
firmed. The  defendant  Henry  Kiel  appealed 
to  this  court 

The  Herman  Berghoff  Brewing  Company 
operates  a  brewery  at  Ft  Wayne,  Ind.,  and 
sold  and  delivered  beer  In  the  city  of  Chicago, 
none  of  which  was  made  or  brewed  within 
the  corporate  limits  of  the  city.  The  brew- 
ing company  had  no  license  under  the  or- 
dinance in  question,  but  had  a  storehouse  In 
the  city  of  Chicago,  from  which  beer  was 

1  Rehearing  denied  December  9,  1898. 


sold  and  delivered.  The  material  parts  of  the 
ordinance  under  which  the  conviction  was 
had  are  as  follows: 

"Section  1.  No  person,  firm  or  corporation 
shall  carry  on  the  business  of  a  brewer  or 
distiller  within  the  city  of  Chicago  without 
having  first  obtained  a  license  for  such  busi- 
ness, as  hereinafter  provided,  for  each  brew- 
ery and  each  distillery  conducted  by  such 
person,  firm  or  corporation.  The  selling  or  de- 
livering wltliln  said  city  of  any  product  of  a 
brewery  or  distillery  by  or  on  behalf  of  the 
person,  firm  or  corporation  conducting  or  oper- 
ating such  brewery  or  distillery  shall  be  held 
to  be  carrying  on  the  business  of  a  brewer  or 
of  a  distiller,  as  the  case  may  be,  within  the 
meaning  of  this  ordinance,  and  to  be  covered 
by  this  ordinance:  provided,  that  the  provi- 
sions of  this  ordinance  shall  not  apply  to  the 
manufacture  or  sale  of  weiss  beer. 

"Sec.  2.  Any  person,  firm  or  corporation  de- 
siring to  carry  on  the  business  of  brewer  or 
distiUer  In  said  city  shall  file  with  the  city 
clerk  or  city  collector  an  application  contain- 
ing the  full  name  of  the  applicant;  the  busi- 
ness proposed  to  be  carried  on,  and  whether 
such  business  will  Include  brewing  or  dis- 
tilling within  said  city  or  only  disposing  with- 
in said  city  of  liquors  brewed  or  distilled  by 
the  applicant  elsewhere;  the  location  of  the 
place  or  places  of  business  of  the  applicant, 
Including  the  location  of  the  brewery  or  dis- 
tillery whose  product  Is  to  be  disposed  of  In 
said  city  under  the  license,  and  the  name  of 
each  and  every  agent  within  said  city  rei>- 
resentlng  any  such  applicant  whose  business 
may  be  carried  on  In  said  dty  through  an 
agency.  A  separate  application  shall  be 
made  in  respect  to  each  brewery  or  distillery, 
wherever  located." 

The  contention  on  the  part  of  the  city  Is 
that  nnder  clauses  46,  66,  and  91,  8  1,  art  5, 
c.  24,  Rev.  St  111.,  the  power  of  ttie  city  to 
enact  this  ordinance  is  conferred;  while  the 
appellant  contends  the  ordinance  Is  Invalid. 
By  clause  46,  power  to  regulate  and  pro- 
hibit the  selling  or  giving  away  of  intoxicat- 
ing liquors  Is  conferred  upon  the  city  by 
express  enactment  By  clause  66,  power  is 
conferred  to  regulate  the  pcrilce  of  the  city 
or  village,  and  to  pass  and  enforce  all  neces- 
sary police  ordinances.  By  clause  91,  power 
is  conferred  to  tax,  license,  and  regulate 
auctioneers,  distillers,  brewers,  lumber  yards, 
livery  stables,  public  scales,  money  changers, 
and  brokers.  By  clause  82,  power  Is  con- 
ferred on  the  city  council  to  direct  the  loca- 
tion and  construction  of  breweries,  distiller- 
ies, livery  stables,  blacksmith  shops,  and 
foundries  within  the  limits  of  the  city  or 
village.  This  clause,  with  its  express  power, 
is  followed  by  clause  91,  which  authorizes  the 
city  council  to  tax,  license,  and  regulate 
auctioneers,  distillers,  brewers,  lumber  yards, 
livery  stables,  public  scales,  money  changers, 
and  brokers.  The  powers  conferred  by  the 
last  two  clauses  are  express  powers  specific- 
ally enumerated;  and,  by  a  familiar  canon  of 
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construction,  It  will  be  presumed  the  act  In 
express  terms  Inhibited  the  licensing  of  all 
trades  and  occupations  not  contained  In  the 
£nttmeratlon.  The  principle  Is  that  a  power 
may  be  fairly  Implied  as  to  police;  but,  where 
a  power  Is  expressly  enumerated  In  the  cbax- 
ter  of  a  corporation,  that  Is  the  measure 
thereof,  and  the  enumeration  of  such  power 
Implies  the  exclusion  of  all  others.  Olty  of 
Cairo  T.  Bross,  101  III.  475;  Hueslng  y.  City 
of  Rock  Island,  128  lU.  46B,  21  N.  EL  558. 
Clause  66,  having  reference  to  authority  to 
pass  police  ordinances,  does  not  extend  the 
express  power  conferred  by  the  provisions 
of  clause  91.  Clause  46,  having  reference  to 
the  power  to  license,  regulate,  and  prohibit 
the  selling  or  giving  away  of  Intoxicating 
liquors,  has  no  reference  to  the  question  pre- 
sented by  this  ordinance.  The  right  to  di- 
rect the  location  and  regulate  the  use  and 
construction  of  breweries,  given  by  clause 
82,  has  reference  to  the  location  and  regula- 
tion of  such  establishments  within  the  limits 
of  the  city  or  village.  The  power  granted  by 
clause  91  is  the  power  to  tax,  license,  and 
regulate  the  various  enumerated  establish- 
ments or  businesses  therein  enumerated.  If 
power  exists  for  the  adoption  of  this  ordi- 
nance, it  must  exist  by  the  express  power 
conferred,  and  not  by  the  definition  given  by 
the  city  council  as  to  what  is  Included  in  the 
power. 

Section  1  of  the  ordinance  provides  that  no 
person,  firm,  or  corporation  shall  carry  on 
the  business  of  a  brewer  within  the  city  of 
Chicago  without  having  obtained  license  for 
such  business  as  by  the  ordinance  provided, 
and  then  states:  "The  selling  and  delivering 
within  such  city  of  any  product  of  a  brewery 
*  *  *  shall  be  held  to  be  carrying  on  the 
business  of  a  brewer,"  within  the  meaning  of 
the  ordinance.  If  the  sale  of  a  product  of  a 
brewery  or  distillery  confers  the  power  to 
require  a  license  from  such  distillery  or  brew- 
ery, the  driving  of  a  horse  and  vehicle  from 
a  livery  stable  In  another  town  into  the  city 
would  confer  the  power  to  require  a  license 
from  such  livery  stable.  If  the  sale  of  a 
single  product  could  be  held  as  conferring 
the  power  to  require  license,  then  the  power, 
conferred  under  that  provision,  to  tax,  license, 
and  regulate  lumber  yards  would  Include  the 
power  to  require  a  license  to  be  taken  out 
by  a  lumber  yard  not  in  the  city,  but  making 
a  sale  of  lumber  within  the  city. 

The  power  to  pass  an  ordinance,  and  Im- 
pose a  penalty  for  Its  violation.  Is  to  be  strict- 
ly construed,  and  is  not  to  be  extended,  by 
implication,  to  persons  or  things  not  express- 
ly within  the  terms  of  such  power.  Such 
power  must  be  reasonably  construed.  The 
selling  of  the  product  of  a  brewery,  dis- 
tillery, or  lumber  yard  Is  one  of  the  purposes 
of  existence  of  such  business;  but  the  sale 
of  a  keg  of  beer,  a  bottle  of  alcohol,  or  lum- 
ber to  build  a  bouse,  does  not  constitute  a 
brewery,  a  distillery,  or  a  lumber  yard.  Am- 
ple power  Is  conferred  on  the  city  to.  license. 


regulate,  and  prohibit  the  sale  of  hitoxicatlng 
liquors  by  clause  46,  and  the  sale  of  the  prod- 
uct of  breweries  and  distilleries  may  be 
regrulated  and  controlled  under  the  power 
conferred  by  that  clause.  It  cannot  be  held 
to  be  within  the  spirit  and  meaning  of  this 
provision,  conferring  enumerated  powers  on 
city  councils,  that  a  cKy  or  village  may  re- 
quire a  license  from  every  distillery  In  tlie 
United  States  whose  product  Is  sold  within 
the  city,  or  Its  sale  be  actually  restricted.  If 
such  power  were  conferred,  then  a  dty,  by 
an  ordinance,  might  provide  for  the  licensing 
of  distilleries  within  its  limits,  and  prohibit 
the  sale  of  the  products  of  all  other  brewer- 
ies and  distilleries  because  not  licensed  by 
them.  It  would  be  a  restriction  in  restraint 
of  trade,  and  a  discrimination  against  such 
establishments  outside  of  the  city,  not  con- 
templated by  the  legislature.  Such  restric- 
tion Is  not  within  the  power  of  a  municipali- 
ty, and  is  not  conferred  by  clause  46.  Full 
power  is  given  city  councils  to  regulate  the 
sale  of  the  product  of  all  distilleries  or  brew- 
eries, and,  within  the  limits  of  a  city,  the 
city  council  may  regulate  the  location  of, 
and  require  a  license  from,  such  establish- 
ments. The  sale  of  the  product  of  a  brewery 
or  distillery  located  without  the  state  of 
Illinois  or  outside  the  limits  of  the  city  of 
Chicago  may  be  regulated  under  clause  46 
by  an  ordinance  applicable  to  all  sudi  prod- 
ucts; but  the  sale  of  such  products  does 
not  bring  a  distillery  or  brewery  within  the 
limits  of  the  city,  or  place  it  in  such  a  posi- 
tion that  a  license  can  be  required  before  a 
sale.  We  hold  the  ordinance  did  not  require 
the  defendant  to  have  a  brewer's  license,  and 
it  was  error  to  find  him  guilty.  The  Judg- 
ments of  the  criminal  court  of  Cook  county 
and  of  the  appellate  court  for  the  First  dis- 
trict are  each  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded. 


076  ni.  2«Q 

WESTERN  UNION  COLD-STORAGE  CO. 
V.  BANKERS'  NAT.  BANK.i 

(Supreme  Court  of  Ulhiois.    Oct  24,  1898.) 

Appkal— Rbcokd  —  RsrsKENCB  —  ExcEPf  ions- 
Sales— Bona  Fids  Pubcbaseks— Wass- 
HousBMBN— Bills  or  Laoiko. 

1.  In  view  of  the  statute  making  a  referee's 
report  a  part  of  the  record,  such  a  report  is  a 
part  of  the  record,  though  it  is  incorporated  in 
the  bill  of  exceptions,  where  the  latter  is  incor- 
porated in  the  record  by  the  clerk,  and  made  a 
part  of  the  record  by  stipulation  of  parties. 

2.  Rev.  St.  1893,  c  117,  {  1,  enabling  a  party 
to  raise  questions  of  law  by  exceptions  to  a 
referee's  report,  dispenses  with  the  necessity 
of  submitting  propositions  of  law  in  cases  heard 
before  a  referee. 

3.  Defendant  sold  turkeys  to  N.,  and,  before 
receiving  the  price,  delivered  them  to  a  trans- 
portation company,  which  gave  a  receipt  from 
N..  which  was  delivered  to  plaintiff,  a  bank, 
with  defendant's  knowledge.  N.  drew  a  draft 
on  the  consignee  of  the  turkeys  for  their  value, 
and  delivered  a  bill  of  lading  and  the  draft  to 

1  Rehearing  denied  December  9,  1898. 
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plaintiff,  which  adranced  the  amoimt  of  it  to 
N.  Thereafter  N.  failed  to  pay  defendant  for 
the  turkeys;  the  consignee  refused  to  honor 
the  draft;  and  defendant  rescinded  the  sale, 
and  replevied  the  turkeys  at  the  place  of  con- 
signment. HOd,  that  ^laintife  was  entitled  to 
the  turkeys,  as  it  was  in  the  position  of  a  bona 
fide  pnrcmaser  acquiring  possession  from  one 
who  had  trusted  in  the  personal  secnrity  of  an- 
other. 

4.  The  statute  relating  to  warehouse  receipts 
has  no  application  to  biUs  of  lading. 

Appeal  from  appellate  court.  First  district 
Action  by  the  Bankers'  National  Bank 
against  the  Western  Union  Cold-Storage  Com- 
pany. From  a  judgment  of  the  appellate 
conrt  C73  lU.  App.  410)  aflOrmlng  a  judgment 
for  plaintift,  defendant  appeals.    Affirmed. 

The  opinion  of  the  appellate  court  for  the 
First  district,  by  Mr.  Justice  Windes,  is  as  fol- 
lows: 

"AppeDee  brought  trover  against  appellant 
to  recoYer  the  value  of  one  hundred  and  one 
•bozea  of  turkeys.  Appellant  pleaded  not 
gnilty,  and  property  in  defendant  By  agree- 
ment, the  cause  was  referred  to  a  referee,  to 
take  testimony,  and  report  his  conclusions  of 
law  and  fact  The  referee  reported,  in  sub- 
stance, viz.:  On  the  morning  of  March  21st,  h. 
E.  Newman  &  Son  purchased  from  defendant 
one  bnndred  and  one  boxes  of  turkeys,  at  13% 
cents  per  pound,  being  20,132  pounds.  The 
turkeys  were  delivered  by  defendant  about 
twelve  o'clock  at  the  Michigan  Central  Depot 
and  a  receipt  t^en,  which  reads  that  the  tur- 
keys were  received  from  L.  E.  Newman  &  Son 
to  be  delivered  to  Oonron  Bros.,  New  York 
City,  the  receipt  belnjg  made  on  a  blank  receipt 
<rf  the  cold-storage  company,  the  name  of  L. 
B.  Newman  being  substituted  for  that  of  the 
cold-storage  company.  This  receipt  was  on 
tbe  same  day  delivered  to  Newman  by  de- 
fendant's messenger,  and  with  Its  knowledge, 
at  the  plainUfTs  bank  some  time  between 
twdve  and  one  o^clock,  and  that  the  banks  of 
Chicago  dose  on  Saturdays  at  twelve  M. 
About  half  past  eleven,  a  draft  was  drawn  by 
Ll  E.  Newman  &  Son  for  $3,000  on  Conron. 
Bros.,  payable  to  the  order  of  the  plaintiff. 
Newman  offered  the  drayage  receipt  as  col- 
lateral to  the  draft  which  was  refused  by  Mr. 
Craft  the  cashier.  Said  draft  was  deposited, 
with  other  deposits,  to  the  account  of  New- 
man &  Son,  and  then  Newman  went  imme- 
diately to  the  railroad  office,  and  secured  a 
bin  of  lading,  and  returned  with  it  to  the 
bonk  within  an  hour  after  the  receipt  wan 
presented,  and  the  bill  of  lading  was  attachec 
to  the  draft  The  consignee's  name  in  the- 
bin  of  lading  was  written  'Cnron  Bros.,'  with 
ont  the,  addition  of  the  word  'order'  or  any 
other  condition  or  limitation.  Early  the  fol- 
lowing Monday  morning,  Newman  &  Son 
learned  by  telegraph  that  the  draft  had  been 
turned  down,  and  then  drew  all  the  money  to 
their  credit  out  of  the  bank,  amounting  to  be- 
tween 15,000  and  $6,000,  before  the  bank 
knew  the  draft  was  dishonored.  During  the 
week  ending  March  2l8t,  Newman  &  Son 
drew  out  of  the  defendant's  bank  $9,322.18. 


The  shipment  to  Oonron  Bros,  was  intended 
to  be  a  partnership  deal.  Conron  Bros,  re- 
fused to  go  into  the  deal,  and  turned  down 
the  draft  which  has  never  been  paid.  On 
the  afternoon  of  the  day  of  the  sale,  defend- 
ant presented  to  Newman  &  Son,  at  their 
place  of  business,  an  itemized  bill  for  the  tur- 
keys, which  was  not  paid;  and  they  sent  a 
statement  of  the  same  the  following  Monday, 
which  was  not  paid.  That  among  the  con- 
ditions of  the  bill  of  lading  was:  ^f  the  word 
"order"  is  written  herein  immediately  before 
or  after  the  name  of  the  party  to  whose  order 
the  property  Is  consigned,  without  any  condi- 
tion or  limitation  other  tlian  the  name  of  the 
party  to  be  notified  of  the  arrival  of  the  prop- 
erty, tb«  surrender  of  this  bill  of  ladhig,  prop- 
erly Indorsed,  shall  be  required  before  the  de- 
livery of  the  property  at  destination.  If  any 
other  than  the  aforesaid  form  of  consignment 
is  used,  the  said  property  may,  at  the  option 
of  the  carrier,  be  delivered  without  requiring 
the  production  or  surrender  of  this  bill  of 
lading.'  The  Monday  following  said  sale, 
Newman  &  Son  ceased  doing  business,  and 
subsequently  paid  all  their  creditors,  except 
defendant  twenty-five  cents  on  the  dollar. 
That  on  the  23d  day  of  March,  appellant  sent 
Newman  &  Son  a  letter  rescinding  the  sale. 
That  when  the  turkeys  arrived  In  New  York, 
they  were  replevied  by  the  defendant  That 
the  bank  filed  Its.  claim  of  property,  and  a  stip- 
ulation was  entered  Into  dismissing  suit  with- 
out prejudice.  At  the  time  the  turkeys  were 
taken  to  New  York,  they  were  worth  flffeen 
cents  per  pound,  or  ^,010.80,  and  the  cold  stor- 
age company  paid  out  for  freight  etc.,  $224.38, 
leaving  the  value  of  the  turkeys  $2,794.92. 
That  Newman  &  Son,  for  two  years  prior  to 
March  21st  had  been  depositors  In  plaintifTs 
bank,  which  cashed  many  drafts  for  them  of 
similar  nature.  At  the  time  of  the  transac- 
tion, Newman  &  Son  made  all  their  deposits 
with  plaintiff.  That  plaintiff  was  familiar 
with  the  business  of  Newman  &  Son,  and 
their  methods,  in  a  general  way.  That  the 
bank  at  no  time  made  any  Inquiries  as  to  the 
o^oiershlp  of  the  turkeys.  That  the  bill  of 
lading  was  not  at  any  time  Indorsed  or  as- 
signed to  any  one  by  Conron  Bros.,  the  con- 
signee, or  any  one  else.  Referee  believes  that 
by  delivering  to  Newman  &  Son  the  drayage 
receipt  defendant  placed  It  in  their  power  to 
deal  with  It  as  their  own,  and  enabled  them 
to  procure  credit;  that  the  fact  that  Newman 
appeared  anxious  to  have  the  receipt  sent  to 
the  bank  should  have  put  defendant  on  its 
guard;  that  the  transaction  between  Newman 
and  the  bank  was  a  common  one.  Recom- 
mends a  judgment  in  favor  of  the  plaintiff. 
Exceptions  were  filed  with  the  referee,  and 
argued  before  the  court  by  appellant  and 
judgment  entered  for  appellee  of  $2,867.12 
and  costs,  from  which  this  appeal  is  prose- 
cuted. 

"Appellee  contends  that  if  It  fails  to  appear 
from  the  abstract  that  any  exception  was  taken 
by  appellant  to  the  overruling  of  his  exceptions 
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to  the  referee's  report,  to  Its  confirmation,  or  to 
the  entering  of  judgment  by  the  court,  and 
that,  because  the  referee's  report  Is  made  a 
part  of  the  bill  of  exceptions.  It  la  not  a  part 
of  the  record,  therefore  there  Is  no  ques- 
tion for  this  court  to  consider  except  to  de- 
termine whether  the  pleadings  are  sufficient  tcr 
sustain  the  Judgment  The  abstract  shows,  aft- 
er order  overruling  defendant's  exceptions,  and 
confirming  referee's  report,  and  entering  judg- 
ment on  report,  'Exception  by  defendant'  The 
record  shows  one  order  of  the  court  as  indi- 
cated by  the  abstract  and  as  part  of  It  the 
following:  'Thereupon  the  defendant,  having 
entered  its  exceptions  herein,  prays  an  appeal,' 
etc.  The  bill  of  exceptions  is  incorporated  in 
the  record  by  the  clerk,  and  made  a  part  of 
the  record,  by  stipulation  of  the  attorneys  of 
the  respective  parties.  The  statute  concerning 
referees  also  makes  the  testimony  of  witness- 
es taken  before  the  referee,  together  with  all 
exhibits  and  papers  introduced  In  evidence  and 
the  report  of  the  referee,  a, part  of  the  record 
of  the  cause.  We  therefore  tlilnk  tliat,  in 
view  of  the  stipulation  and  the  statute,  It  can 
make  no  difference  that  the  referee's  report 
and  evidence  Is  Incorporated  in  a  bill  of  excep- 
tions, instead  of  the  record  proper.  The  bill 
of  exceptions  shows  that  numerous  objections 
In  writing  were  filed  with  the  referee,  and  over- 
ruled by  him,  and  the  exceptions  to  said  report 
were  heard  by  the  court  after  which  they  were 
overruled,  to  which  ruling  the  defendant  ex- 
cepted; and  thereupon  the  court  confirmed  the 
report  of  the  referee,  and  entered  judgment 
for  the  plaintitr,  to  which  the  defendant  ex- 
,  cepted.  The  abstract  of  the  bill  of  exceptions 
falls  to  show  the  overruling  of  the  defendant's 
exceptions,  and  the  exception  to  the  entry  of 
the  order  of  judgment;  but  we  think  that  is 
sufficiently  shown,  as  above  stated,  and  there- 
fore we  are  of  the  opinion  that  appellee's  con- 
tentions are  not  tenable. 

"Numerous  propositions  of  law  on  behalf  of 
appellant  were  held  and  refused  by  the  court, 
but  we  think  It  unnecessary  to  consider  the 
court's  action  in  that  regard,  because  the  sub- 
mission of  propositions  of  law  may  be  dis- 
pensed with  In  cases  heard  before  a  referee, 
under  the  statute.  The  parties  may  raise,  by 
exceptions  to  the' report  any  questions  of  law. 
Sanitary  DIst  of  Chicago  v.  Cook,  1G9  lU.  184, 
48  N.  E.  461. 

"Also,  from  a  careful  examination  of  the  ev- 
idence, we  are  satisfied  the  referee  reported 
the  facts  correctly;  that  his  conclusions  there- 
on are  In  accordance  with  the  law  of  this 
case;  and  there  was  no  error  In  confirming 
his  report,  nor  In  the  entry  of  judgment  in 
favor  of  appdlee.  The  sale  by  appellant  to 
Newman  &  Son  was  not  shown  to  be  a  sale 
for  cash,  on  delivery  of  the  turlteys;  and  the 
circumstances  in  evidence  clearly  show  a  de- 
livery to  the  transportation  company  by  ap- 
pellant for  Newman  &  Son,  with  the  knowl- 
edge on  its  part  or  knowledge  of  facts  suffi- 
cient to  cause  it  to  believe,  that  Newman  & 
Son  intended  to  pledge  the  turkeys  to  the  ap- 


pellee. There  was  no  notice  to  the  bank  that 
Newman  &  Son  were  not  the  owners  of  the 
turkeys,  nor  was  there  any  circumstance  in 
the  transaction  Iietween  it  and  Newman  &  Son 
to  put  the  bank  on  inquiry  as  to  their  owner- 
ship. We  think  the  evidence  quite  clear  that 
the  bank  was  in  the  position  of  l)oua  fide 
purchaser  for  value,  without  notice  of  any 
rights  of  appellant;  that  appellant  Is  to  blame 
for  placing  Newman  &  Son  in  a  position  to 
perpetrate  a  fraud  upon  it,  as  is  claimed.  This 
case  Is  clearly  one  for  the  application  of  the 
rule  of  law  that,  when  one  of  two  Innocent 
persons  most  suffer  from  the  fraud  of  a  third, 
the  loss  shall  fall  on  him  who,  by  his  impru- 
dence, enabled  such  third  person  to  commit  the 
fraud.  Railroad  Co.  v.  PhiUips,  60  111.  190, 
and  cases  cited;  Railroad  Co.  v.  Wagner,  66 
IlL  197;  Williams  v.  Fletcher,  129  m.  356, 
21  N.  E.  783.  We  think  the  Phillips  Case, 
supra.  Is  decisive  of  the  case  at  bar.  We  have 
examined  the  cases  of  Stone  v.  Railway  Co., 
9  m.  App.  48,  Barnard  v.  Campbell,  55  N.  Y. 
456,  Howland  v.  Woodruft,  60  N.  Y.  73,  and 
Bank  y.  McCrea,  106  HI.  281,  which  seem  to 
be  esi)eclally  relied  on  by  appellant,  as  well 
as  numerous  other  cases  cited,  but  are  of  opin- 
ion they  are  readily  distinguishable  from  the 
Phillips  Case,  supra,  as  well  as  the  case  at 
bar.  We  think  the  statute  relating  to  ware- 
house receipts  has  no  application  to  bills  of  lad- 
ing, and  therefore  the  cases  cited  by  appellant 
on  its  contention  in  that  regard  are  not  applica- 
ble to  this  case.     The  Judgment  Is  affirmed." 

Masterson  &  Haft,  for  appellant  H.  H.  G. 
Miller  and  W.  S.  Oppenhelm,  for  appellee. 

PHILLIPS,  J.  The  additional  brief  filed  by 
appellant  objects  to  the  language  of  the  ap- 
pellate court  which  holds  that  the  sale  to  New- 
man &  Son  by  the  appellant  is  not  shown  to 
be  a  sale  for  cash  on  delivery,  and  to  Its  fur- 
ther holding  that  "there  was  no  notice  to  the 
bank  tliat  Newman  &  Son  were  not  the  ownera 
of  the  turkeys,  nor  was  there  any  circumstance 
In  the  transaction  between  It  and  Newiuan  & 
Son  to  put  the  bank  on  Inquiry  as  to  their 
ownership."  In  Railroad  Co.  T.  Phillips,  60 
m.  190,  it  was  said  (page  195):  "The  proper- 
ty here,  where  notliing  remained  to  be  done  to 
complete  the  sale,  either  to  Identify  the  proper- 
ty or  ascertain  the  price,  was  intrusted  to 
the  possession  of  the  pmcliaser,  by  the  consent 
of  the  owner,  under  the  form  of  a  regular  sale 
and  delivery,  and  In  the  completion  of  the 
same;  and,  by  Its  being  thus  placed  under  bis 
control,  Ames  was  enabled  to  obtain  credit 
by  pledging  it  to  an  Innocent  party.  The  sell- 
ers did  not  see  fit  to  exact  payment  at  the 
time,  as  -they  might  and  should  have  done 
where  rights  of  innocent  purchasers  might  In- 
tervene, but  trusted  to  the  personal  security 
of  Ames  until  the  following  morning;  and  the 
consequenceof  this  misplaced  confidence  should 
be  "borne  by  them,  rather  than  that  the  bank 
should  be  the  sufferer  by  It" 

Where  a  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice,  acquires  the  pos- 
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session  of  property  from  one  who  bas  trusted 
to  the  personal  security  of  another,  the  rule 
of  Judicial  decision  of  this  state  Is  that  such 
bona  flde  purchaser  is  protected,  because, 
where  one  of  two  innocent  persons  must  suffer 
from  the  fraud  of  a  third  party,  the  loss  should 
-fall  on  him  who,  by  his  imprudence,  enabled 
such  third  person  to  commit  the  fraud.  The 
statement  of  facts  in  the  opinion  of  the  ap- 
pellate court,  and  the  adjudication  o^tbe  case 
by  that  court,  are  In  accordance  with  this  prin- 
ciple; and  we  concur  In  that  ophilon,  and  adopt 
the  same.  The  Judgment  of  the  appellate 
court  for  the  First  district  is  affirmed.  Judg- 
ment affirmed. 

(176  III.  113) 

ALLEN  et  al  t.  CITY  OP  CHICAGO.i 
(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

COKDBUNATION— ReB    JUDICATA— COLLATERAL    AT- 
TACK—PiUTlBS—PLK  ADI  SO— SERVICE 

— ASSEHSMENTS. 

1.  A  Gondemnation  proceeding  is  not  a  bar  to 
a  second  sadi  proceeding  for  the  same  land  for 
the  same  pnrpose,  action  under  the  first  having 
been  enjoined,  though  not  at  suit  of  all  the  de- 
fendants in  the  condemnation  proceedings. 

2.  A  party  to  a  condemnation  proceeding, 
who  did  not  therein  make  objection  to  the  judg- 
ment, cannot  make  such  objection  in  the  sup- 
plementary proceeding  tg  assess  benefits  to  pay 
the  damages  awarded  in  the  condemnation  pro- 
ceeding. 

3.  Thongh  an  owner  of  land  is  not  served  in 
condemnation  proceedings,  it  is  immaterial,  he 
having  died,  and  his  heirs  having  subsequently 
been  served  with  process,  and  having  appeared. 

4.  "Marie"  G.,  who  appeared,  will  be  pre- 
sumed to  be  the  person  made  a  defendant  as 
"Maria"  G.,  and  not  served. 

5.  One  having  an  easeuent  in  a  strip  of  land 
as  a  right  of  way  merely  is  not  a  necessary 
party  in  proceedings  to  condemn  for  a  street. 

6.  An  affidavit  that  certain  defendants  can- 
not, after  diligent  search  and  inquiry,  be  found 
within  the  state,  so  that  the  process  can  be 
served  on  them,  and  that  their  places  of  resi- 
dence are  unknown  to  the  deponent,  and  can- 
not, after  diligent  search  and  inquiry,  be  ascer- 
tained, sufficiently  states,  as  against  collateral 
attack,  that  they  are  nonresidents,  so  as  to 
allow  service  by.  publication,  under  City  and 
Village  Act,  art.  9,  §  6. 

7.  Objection  that  certain  parties  to  condem- 
nation proceedings  wefe  not  served  or  within 
the  jurisdiction  of  the  court  cannot  be  raised 
by  other  parties. 

8.  It  is  no  objection  to  proceedings  under 
City  and  Village  Act,  art  9,  {  53,  to  make  as- 
sessment to  pay  compensation  awarded  in  pro- 
ceedings to  condemn  land  for  a  street,  that  the 
city  has  not  acquired  title  to  all  the  land  neces- 
sary to  be  taken. 

9.  In  a  proceeding  under  City  and  Village 
Act,  art.  9,  {  53,  supplemental  to  condemnation 
proceeding,  to  make  assessment  for  compensa- 
tion awarded  in  the  condemnation  proceeding, 
it  is  not  necessary  that  the  petition  recite  the 
ordinance,  if  it  be  recited  in  the  petition  for 
condemnation. 

10.  The  power  of  spreading  the  assessment  roll 
for  compensation  for  property  condemned  for  a 
street  being  conferred  by  the  statute  on  the 
commissioners  under  their  appointment  by  the 
coart,  V  recasting  thereof  is  not  authorized  by 
the  opinion  of  witnesses  that  land  omitted 
therefrom  was  benefited,  but  frand  of  the  com- 
missioners must  be  shown. 

1  Rehearing  denied  December  9,  1898k 
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Appeal  from  circuit  court.  Cook  county;  R. 
W.  Clifford,  Judge. 

Proceedings  by  the  city  of  Chicago  to  spread 
and  confirm  an  assessment.  Objections  were 
filed  by  Ira  W.  Allen  and  others,  which  were 
overruled;  and,  from  Judgment  for  the  city, 
they  appeal.     Affirmed. 

Hillis  &  McCoy,  for  appellants.  Charles  S. 
Thornton,  C<hi>.  Counsel,  and  John  A.  May, 
for  appellee. 

PHnxiPS,  J.  This  Is  a  supplemental  pro- 
ceeding, brought  under  section  53  of  article 
9  of  the  city  and  village  act,  to  spread  and 
confirm  'an  assessment  to  raise  the  amount 
required  to  pay  the  condemnation  awards 
theretofore  made  In.  the  same  cause  for  prop- 
erty to  be  taken  or  damaged  for  opening  Six- 
tieth street,  from  State  street  to  Wentworth 
avenue,  in  Chicago.  The  proceeding  was  in 
the  circuit  court  of  Cook  county.  Upon  ap- 
plication for  confirmation  of  this  assessment 
many  property  owners  appeared  and  objected. 
When  the  case  was  called  for  trial,  a  motion 
in  writing,  verified  by  affidavit,  to  dismiss 
the  supplemental  petition  and  cancel  the  as- 
sessment as  to  objectors'  property,  was  made 
prior  to  the  calling  of  the  Jury.  MuQh  docu- 
mentary evidence  was  introduced  in  support 
of  the  motion.  After  consideration,  the  court 
overruled  the  motion  temporarily,  with  the  ex- 
pressed Intention  of  considering  ttie  same  later 
with  the  motion  for  a  new  trial.  Counsel 
for  objectors  excepted. 

By  the  verified  motion  to  dismiss,  and  the 
documentary  evidence  In  support  thereof.  It 
appears  that  beginning  In  1884,  and  extend- 
ing down  to  the  present  time,  there  has  been 
a  practically  continuous  effort  made  by  the 
municipality  having  control  of  the  locality  in 
question  to  open  Sixtieth  street  from  State 
street  to  Wentworth  avenue.  This  effort  has 
manifested  itself  In  three  different  proceed- 
ings, pursuant  to  separate  ordinances,  all  pro- 
viding for  making  the  same  improvement  In 
the  same  way,  over  the  same  route,  and  tak- 
ing precisely  the  same  property  therefor.  Pur- 
suant to  an  ordinance  passed  In  1884  by  the 
common  council  of  the  town  of  Lake,  a  mu- 
nicipal corporation  having  control  of  streets 
therein  (which  municipality  has  since  become 
annexed  to  the  city  of  Chicago),  proceedings 
were  commenced  in  the  superior  court  of  Cook 
county  for  condemnation  for  purposes  of  a 
street  An  amendatory  ordinance  was  pass- 
ed by  the  town  of  Lake  in  1886.  Under 
these  ordinances,  condemnation  proceedings 
were  had,  and  Judgments  entered.  In  1886  and 
In  1889.  A  supplemental  petition  was  ffied; 
the  assessment  was  spread;  and  the  owners 
were  ruled  to  file  objections;  but  no  Judg- 
ment of  confirmation  was  entered.  On  June 
7,  1889,  Marie  Grieshaber  filed  a  bill  In  the 
superior  court  of  Cook  county  asking  for  an 
Injunction  to  restrain  the  town  of  Lake  from 
taking  any  furtbor  proceedings  in  that  con- 
demnation suit  On  July  15,  1890,  the  peti- 
tioner's attorney  entered  an  order  dismissing 
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the  condemnation  proceedings.  On  the  same 
day  that  this  latter  order  was  entered,  a  de- 
cree was  entered  on  the  bill  for  injunction  as 
prayed  for,  enjoining  the  town  of  Lake,  and 
the  city  of  Ohicago,  its  successor,  from  doing 
any  act  or  taking  further  proceedings  in  the 
condemnation  proceeding. 

The  city  of  Chicago  having  become  the  cor- 
porate successor  of  the  town  of  Lake,  and 
succeeding  to  all  its  rights  and  duties  on  July 
15,  188G,  it,  on  July  18,  1890,  pursuant  to  an 
ordinance  passed  January  27,  1800,  com- 
menced condemnation  proceedings  to  open  the 
same  street;  and  Judgments  were  entered  in 
1892  and  In  1893,  in  the  circuit  court  of  Cook 
comity.  Certain  questions  were  raised  in 
these  proceedings,  which  were  decided  by  this 
court  In  Chicago,  R.  L  &  P.  Ry.  Co.  y.  City  of 
Chicago,  143  111.,  611,  82  N.  E  178,  and  148 
111.  479,  36  N.  B.  72.  These  two  cases  arose 
in  the  second  condemnation  proceeding.  It 
was  there  substantially  held  that  a  corpora- 
tion clothed  with  power  to  exercise  the  right 
of  eminent  domain  cannot  be  permitted  to 
exercise  that  right  by  instituting  proceedings 
for  a  Judicial  ascertainment  of  compensation 
to  be  paid,  and,  If  dissatisfied  with  the 
amount  found,  dismiss  the  proceeding,  and, 
by  a  new  petition,  again  submit  the  question 
to  other  and  successive  Juries,  until  a  verdict 
is  returned  satisfactory  to  the  municipality. 
That  rule  was  followed  In  Pearson  v.  City  of 
Chicago,  162  III.  888,  44  N.  E  739,  and  in  lUl- 
nols  Cent  R.  Co.  ▼.  City  of  Champaign,  163 
m.  624,  45  N.  E.  120.  In  neither  of  those 
cases  was  the  decree  in  the  injunction  pro- 
ceeding, and  its  effect,  before  the  court,  and 
each  had  reference  only  to  the  second  condem- 
nation proceeding. 

On  January  8,  1894,  an  ordinance  was 
passed  by  the  city  of  Chicago  to  open  Six- 
tieth street  from  State  street  to  Wentworth 
avenue;  and  a  petition  to  condemn  was  filed 
In  the  circuit  court  of  Cook  county  on  March 
29,  1894;  and  a  Judgment  of  condemnation 
was  had  on  November  15,  1894.  After  that 
judgment  of  condemnation,  this  supplemental 
proceeding  was  filed,  under  section  6S  of 
article  9  of  the  city  and  village  act  (Rev.  St 
p.  240),  which  is  as  foUows:  "Sec.  63. 
Whenever  any  city  or  village  shall  apply  to 
any  court  for  the  purpose  of  making  Just 
compensation  for  property  taken  or  damaged 
by  such  proceedings  as  are  authorized  by 
this  act  such  city  or  village  may  file  in  the 
same  proceeding  a  supplemental  petition, 
praying  the  court  to  cause  that  an  assess- 
ment be  made  for  the  purpose  of  raising  the 
amount  necessary  to  pay  the  compensation 
and  damages  which  may  be  or  shall  have  been 
awarded  for  the  property  taken  or  damaged, 
with  the  costs  of  the  proceeding.  The  said 
court  shall  have  power,  at  any  time  after 
any  such  supplemental  petition  shall  have 
been  filed,  to  appoint  three  commissioners  to 
make  such  assessment,  and  to  ascertain,  as 
near  as  may  be,  the  costs  incurred  to  the  time 
of  such  appointment,  and  the  probable  fm:- 


ther  costs  of  the  proceedings.  Including  there- 
in the  estimated  costs  of  making  and  col- 
lecting snch  assessment,  and  shall  direct  such 
costs  to  be  Included  by  such  commissioners 
in  making  said  assessment  Like  proceed- 
ings in  making  said  assessment  shall  be 
had,  and  the  assessment  shall  be  made,  col- 
lected and  enforced  in  the  same  manner,  as 
near  as  may  be,  as  is  provided  in  this  article 
in  other*  cases."  In  pursuance  of  this  sec- 
tion, the  court  having  estimated  the  costs 
already  Incurred  and  probable  further  costs, 
entered  an  order  appointing  three  commis- 
sioners to  determine  this  question,  who,  after 
due  investigation,  ihade  their  report  in  the 
form  of  an  assessment  roll,  which  was  dnly 
returned  and  filed.  Upon  the  filing  of  such 
assessment  roll,  about  175  persons  appeared 
and  filed  objections  to  such  report. 

Certain  objections  of  appellants  are  to  the 
effect  that  the  ordinance  of  1894,  and  the 
petition  thereunder,  which  are  the  basis  of 
this  supplemental  proceeding,  are  void,  be- 
cause they  attempt  to  treat  as  a  nullity  the 
first  condemnation  proceeding,  and  substitute 
another  therefor;  that  the  circuit  court  had 
no  power  to  hear  and  determine  this  case, 
because  the  superior  court  acquired  juris- 
diction of  the  subject-matter,  which  is  still 
pending  In  that  court  and  because  the  order 
attempting  to  dismiss  that  proceeding  was  a 
nullity;  that  that  prior  condemnation  judg- 
ment is  in  full  force  and  effect,  and  is  a  bar 
to  this  attempted  condemnation;  that  the 
condemnation  Judgment  upon  which  this 
supplemental  proceeding  is  based  is  void,  be- 
cause the  court  was  without  Jurisdiction  of 
the  persons  of  nine  named  known  defend- 
ants when  it  rendered  Judgment  In  the  con- 
demnation proceeding,  which  said  unserved 
and  nonappearing  defendants  are  Jamee 
Woodbury,  William  H.  Jeffers,  Patrick  Brit- 
ton,  Maria  Orleshaber,  John  M.  Ooodenough, 
Isabella  Mott,  Harriet  B.  Wilson,  WilUam 
H.  B.  Woods,  and  Thles  J.  Lefens,  trustee. 
These  constituted  the  legal  objectors.  Testi- 
mony was  heard  in  reference  to  these  objec- 
tions, and,  among  other  evidence,  appellee 
offered  the  decree  in  the  case  of  Orleshaber 
against  the  city  of  Chicago,  to  which  the  ap- 
pellants objected,  and,  on  their  objection  be- 
ing overruled,  they  excepted. 

The  appellants  offered  in  evidence  the  con- 
demnation proceeding  had  prior  to  that  in 
the  case  on  trial,  and  the  appellee  had  the 
right  to  have  In  evidence  the  decree  enjoin- 
ing further  proceedings  under  the  prior  pro- 
ceeding. The  fact  that  appellants  were  not 
parties  to  that  decree  does  not  affect  the  ef- 
fect of  the  decree.  Its  effect  was  to  pre- 
vent action  on  the  i>art  of  the  appellee  under 
that  proceeding;  and,  If  action  was  enjoined 
thereunder,  that  proceeding  would  not  be  a 
bar  to  another  and  subsequent  proceeding 
by  the  appellants  by  the  adoption  of  an 
ordinance  and  petition  for  condemnation.  A 
supplemental  proceeding  under  section  53  Is 
collateral    to   the    condemnation   judgment. 
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which  la  flnal  and  coscInslTe  as  to  the  par- 
ties thereto  tintU  It  la  reTened  or  vacated. 
GoodwlUle  T.  Olty  of  Lake  View,  137  IlL  Bl, 
27  N.  B.  IS;  Oage  t.  City  of  Chicago,  146 
DL  480,  84  N.  B.  1034;  Newman  t.  Glt7  of 
Chicago,  1S3  m.  469,  88  N.  B.  lOSS;  Harris 
▼.  Clt7  of  Chicago,  162  ni.  288,  44  N.  EL  437. 
App^ants,  who  were  parties  dnly  served 
or  appeailxig  to  that  proceeding  for  con- 
demnation, must  be  held  to  have  waived  all 
objections  which  coold  have  been  made  to 
that  judgment  of  condemnation.  They  can- 
not be  raised  in  a  collateral  proceeding  by 
one  who  was  duly  served  or  aippeared  In  the 
original  proceeding.  The  claim  that  the 
Judgment  of  condemnation  was  a  nullity  can- 
not be  sustained,  as  all  action  under  the 
prior  proceeding  was  enjoined.  It  was  not 
error  to  overmle  the  flnt  three  objections. 

The  fourth  objection,  that  James  Woodbnry 
was  not  served  with  process  and  made  a  party 
to  the  petition,  is  tme.  Appellants'  abstract, 
however,  shows  that  by  an  amendment  to  the 
petition  filed  May  9,  1884.  Mary  A.  Woodbury, 
F.  A.  Woodbury,  and  BUa  W.  True,  who  were 
the  widow,  son,  and  daughter  of  James  Wood- 
bury, were  served  with  process,  and  appear- 
ed. Patrick  Britton  was  not  served,  but  his 
son  and  only  heir,  he  being  dead,  was  made  a 
party  by  an  amendment  to  the  bill,  and  ap- 
peared. Maria  GrieShaber  was  a  party  de- 
fendant to  the  petition,  and  not  served.  Marie 
Grieshaber  appeared.  The  names  are  so  much 
the  same,  she  will  be  presumed  to  be  the  per- 
•cm  made  a  party  defendant  William  H> 
JefTers  and  one  Wade  were  tenants  In  common 
In  a  right  of  way  which  was  sought  to  be  tak' 
en  as  a  street  One  holding  an  easement  in 
a  strip  of  land  as  a  right  of  way  merely  sus- 
tains no  damage  in  consequence  of  the  taking 
of  the  fee  for  a  street  When  the  fee  la  tak- 
en and  maintained  as  a  street  by  the  public 
authorities,  the  owner's  easement  of  a  way 
is  not  impaired,  but  still  exists,  as  he  has  all 
the  right  of  way  before  enjoyed.  No  prop- 
erty of  his  is  therefore  taken  from  him,  and 
he  Is  deprived  of  no  Interest  City  of  Buffalo 
V.  Pratt  131  N.  Y.  299,  30  N.  E.  233;  In  re 
Opening  One  Hundred  and  Sixteenth  Street 
(Snpu)  87  N.  T.  Supp.  608.  This  disposes  of 
all  those  not  served  except  Gtoodenough,  Mott 
Wilson,  and  Woods. 

Section  6  of  article  9  of  the  city  and  vil- 
lage act  provides:  "Upon  the  filing  of  the 
petition  aforesaid,  a  summons,  which  may  be 
made  returnable  upon  any  day  in  term  time, 
Shall  be  issued  and  served  upon  the  persons 
made  parties  defendant  as  m  cases  in  chan- 
cery; and  In  case  any  of  them  are  unknown 
or  reside  out  of  this  state,  the  clerk  of  the 
court  upon  an  affidavit  being  filed  showing 
such  fact  shall  cause  publication  to  be  made." 
The  alBdavlt  of  John  F.  Holland,  filed  on  Sep- 
tember 13.  1894,  states  that  he  la  the  attor- 
ney for  the  city  of  Chicago;  that  the  defend- 
ants Goodenongh,  Mott  Wilson,  and  Woods 
cannot  after  diligent  search  and  Inquiry,  be 
tonnd  witUa  tbe  state  of  Illinois,  so  that  pro- 


cess cannot  be  served  on  them;  and  that  the 
places  of  residence  of  the  said  above-named 
defendants  are  to  said  deponent  unknown, 
and  cannot  after  diligent  search  and  inquiry, 
be  ascertained.  The  affidavit  Is  in  accord- 
ance with  the  act  in  reference  to  publication 
in  cases  in  chancery.  In  Van  Fleet  on  Col- 
lateral Attack  it  is  said:  **Wh««  there  is 
some  notice,  although  defective,  the  judgment 
Is  not  void.  If  there  Is  notice,  although  irreg- 
ular and  defective^  there  Is  jurisdiction. 
*  *  *  The  rule  with  reference  to  notice  by 
publication  is  the  same  as  to  notice  by  service 
of  summons.  There  is.  Indeed,  reason  for  be- 
ing more  liberal  in  cases  of  constructive  notice 
than  in  cases  where  the  service  Is  by  sum- 
mons, for  the  defendant  In  the  fonner  class 
of  cases  Is  entitled,  as  of  right  to  open  the 
judgment  and  try  the  case.  It  is  a  mistake 
to  suppose  that  notice  by  publication  is  purdy 
of  statutory  origin,  for  it  was  well  known  In 
chancery  and  at  common  law.  There  is  there- 
fore no  valid  reason  why  the  same  presump- 
tion should  not  obtain  in  cases  where  the  no- 
tice is  by  publication  as  where  It  Is  by  service 
of  summons,  and  the  weight  of  authority  ]a  to 
that  effect"  That  principle  is  sustained  in 
Quarl  V.  Abbett  102  Ind.  233,  1  N.  E.  476; 
Sweeley  v.  Van  Steenburg  (Iowa)  26  N.  W. 
78;  Easlg  V.  Lower  (ImL  Sup.)  21  N.  B.  1090; 
and  Hahn  v.  KtUy,  S4  CaL  391. 

It  is  urged,  however,  that  the  affidavit  to 
not  sufficient  to  authorise  publication  c^  no- 
tice^ as  It  does  not  aver  the  defendants  were 
nonresidents.  The  affidavit  Inf  erentlally  states 
the  defendants  were  nonresidents;  for,  If  they 
had  been  in  this  state  at  all,  they  could  have 
been  served  with  process  unless  they  conceal- 
ed themselves,  which  would  not  be  presumed. 
If  they  had  any  usual  place  of  abode,  which 
they  would  be  presumed  to  have  if  they  were 
residents  of  this  state,  then  the  service  could 
be  had  by  copy.  .  The  affidavit  is,  on  a  col- 
lateral attack,  sufficient  to  authorize  the  pub- 
lication of  notice,  however  It  might  be  on  a 
direct  objection  m  the  original  case.  Ogden 
V.  Waiters,  12  Kan.  294;  Reedy  v.  Camfield, 
159  in.  264,  42  N.  B.  833.  Wltii  such  at- 
tempted service,  the  court  found  that  due  no- 
tice of  these  proceedings  has  been  given,  as  re- 
quired by  the  statute  .in  such  case,  etc.;  that 
there  was,  as  to  these  four  defendants,  suffi- 
cient service  of  notice;  that  It  is  not  obnoxloua 
to  tliis  collateral  attack. 

The  judgment  in  a  condemnation  proceeding 
has,  as  to  several  tracts  of  land,  the  effect 
of  a  several  judgment  as  to  each  tract  or  lot  of 
land.  Fltzpatnck  v.  Caty  ot  Jollet,  87  111,  68. 
One  land  or  lot  owner  caimot  take  advantagre, 
in  a  court  of  review,  of  an  error  which  does 
not  affect  him  or  his  property.  Bowmiin  r. 
Railway  Co.,  102  111.  469.  This  principle  ef- 
fectually disposes  of  objections  made  that  cer- 
tain parties  to  the  condemnation  proceeding 
were  not  served  or  within  the  jurisdiction  of 
the  court  Appellants  cannot  raise  tha*  ques- 
tion. 

Neither  is  it  necessary,  to  authorise  the  any- 
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pleitaftntary  proceeding  provided  by  BecUon  63, 
as  quoted,  that  the  city  should  by  condemna- 
tion have  secured  an  easement  In  all  the  prop- 
erty necessary  for  the  street  It  was  said  In 
GoodwlUie  V.  City  ot  Lake  View,  137  111. 
64,  27  N.  B.  17:  "Although  it  may  be  found 
that  the  city  has  not  procured  the  right  to 
open  the  street  over  and  across  certain  of  these 
lots,  and  may  have  to  expend  further  sums  of 
money  to  acquire  such  right.  It  cannot,  after 
having  by  Its  supplemental  petition  confirmed 
the  Judgment  In  the  condemnation  case,  and 
required  the  entire  benefit  to  appellants'  lots. 
Inuring  from  the  proposed  Improvement  to  be 
assessed  against  them,  again  require  a  further 
assessment  of  benefits  upon  or  against  the 
same  lots  for  the  same  purpose.  •  •  •  It 
cannot  be  important  whether  they  are  requir- 
ed to  pay  It  for  acquiring  title  to  a  portion 
only,  or  to  all  of  the  land  taken  for  the  pro- 
posed Improvement  •  •  •  It  could  not 
have  been  within  the  contemplation  of  section 
53  that  It  wotdd  be  any  defense,  against  spe- 
cial benefits  assessed  for  the  purpose  of  pay- 
ing compensation  awarded,  that  there  were 
other  lands  not  Included  In  such  proceeding 
that  might  thereafter  have  to  be  acquired  be- 
fore a  street  or  avenue  could  be  opened  or 
Improvements  made.  •  •  •  It  cannot  there- 
fore affect  the  right  ot  the  city  to  make  an 
assessment  for  the  payment  of  compensation 
awarded,  that  there  may  be  other  tracts  or  lots 
or  other  owners  whose  title  has  not  been  ac- 
quired or  determined  by  such  proceeding. 
It  is  also  objected  that,  the  city  not  having 
acquired  title  to  all  of  the  property  necessary 
to  be  taken,  it  IS  unjust  and  inequitable  to  re- 
quh-e  appellants  to  pay  their  assessments  be- 
fore the  city  acquires  the  same.  That  is  not 
a  matter  proper  for  consideration  here.  If  It 
is  apprehended  that  the  city  cannot  or  will 
not  acquire  title  so  that  the  avenue  may  be 
opened,  and  that  the  special  assessment  will 
be  expended  without  corresponding  benefit  to 
the  public.  It  cannot  be  doubted  that  a  court 
of  equity  will  afford  adequate  relief."  See, 
also.  National  Ry.  Co.  v.  Kaston  &  A.  R.  Co., 
86  N.  J.  Law,  181;  Harris  v.  City  of  Chi- 
cago, supra;  Holmes  v.  Village  of  Hyde  Park, 
121  111.  128,  13  N.  E.  540.  The  objection  tak- 
en by  these  appellants  that,  by  the  Judgment 
of  condemnation,  the  city  bad  not  acquired 
property  of  other  defendants  before  the  com- 
mencement of  the  supplemental  proceeding, 
was  no  bar  to  this  proceeding,  and  constituted 
no  defense  in  this  case.  It  was  not  error  to 
overrule  that  objection. 

It  is  contended  that  a  different  rule  Is  an- 
nounced in  Ayer  v.  City  of  Chicago,  149  111. 
262,  87  N.  B.  67,  and  In  Dickey  v.  City  of 
Chicago,  152  111.  468,  38  N.  E.  832.  Where 
the  reqtiirements  of  the  law  have  not  been 
complied  with,  or  attempted  to  be  complied 
with,  in  giving  notice  to  a  defendant  In  a 
condemnation  proceeding,  and  the  court  Is 
without  Jurisdiction  as  to  such  defendant, 
out  has  entered  a  Judgment  against  him,  that 
Judgment  may  be  attacked  by  him  in  any 


court  at  any  time.  In  both  the  Ayer  Case 
and  the  Dickey  Case,  the  land  or  lot  owners 
Insisted  that  the  irregularity  in  the  proceed- 
ings was  such  that  the  court  had  no  Juris- 
diction as  to  them  as  parties,  and  those  cases 
are  on  this  question  distinguishable  from 
this,  and  are  not  In  conflict  with  any  prin- 
ciple herein  announced. 

It  is  insisted  that  these  proceedings  should 
b'e  dismissed,  because  the  supplemental  peti- 
tion does  not  recite  the  ordinance.  Where 
an  ordinance  Is  passed  providing  for  a  spe- 
cial assessment  or  for  special  taxation,  and 
In  similar  cases,  and  a  petition  is  filed  for 
the  purpose  of  having  commissioners  ap- 
pointed to  spread  the  assessment.  It  Is  neces- 
sary that  the  petition  should  recite  the  ordi- 
nance, or  the  same  should  be  attached  or  re- 
ferred to,  so  as  to  bring  the  same  before  the 
court,  and  make  it  a  part  of  the  records. 
Such  petitions  are  filed  under  section  22  of 
article  9  of  the  city  and  village  act,  and  that 
section  requires  the  recital  of  the  ordinance. 
Section  53  of  the  same  act  and  article  pro- 
vides for  a  supplemental  proceeding  to  a  pro- 
ceeding anterior  thereto,  In  which  the  ordi- 
nance has  already  been  recited.  It  is  not 
necessary  to  recite  the  ordinance  in  a  supple- 
mental proceeding  under  section  53.  Peaiv 
son  V.  City  of  Chicago,  supra. 

Appellants  entered  a  motion  to  recast  the 
assessment  roll,  and  offered  evidence  in  sup- 
port of  that  motion,  and  sought  to  show  that 
Just  north  of  the  proposed  street,  and  with- 
in 120  feet  of  it,  a  tract  of  land  was  omitted 
from  the  assessment  roll,  which  was  bene- 
fited about  $2,500.  This  evidence  was  ob- 
jected to,  and  the  objection  was  sustained, 
to  which  appellants  excepted.  Commission- 
ers appointed  to  spread  an  assessment  roll 
are  to  exercise  their  Judgment  and  discretion 
in  so  doing.  The  power  of  spreading  the  as- 
sessment roll  is  by  the  statute  conferred  on 
them  under  their  appointment  by  the  court 
The  presumption  will  be  that  they  dischar- 
ged their  duty,  and  exercised  a  sound  Judg- 
ment and  discretion.  Where  property  is 
omitted  from  an  assessment  where  it  is  with- 
in certain  limits,  the  presumption  will  be 
that  the  commissioners  had  some  good  rea- 
son for  such  omission,  arising  out  of  the  na- 
ture, character,  and  situation  of  the  property, 
and  not  that  they  acted  negligently  or  im- 
properly. The  modification,  alteration,  or 
annulling  of  an  assessment,  and  recasting 
the  same,  will  not  be  made  merely  because 
a  difference  of  opinion  may  exist  among  wit- 
nesses as  to  whether  the  oommlssioners  ex- 
ercised a  sound  Judgment  In  spreading  the 
assessment  Unless  the  commissioners  act- 
ed BO  negligently  and  Improperly  in  spread- 
ing the  assessment  that  In  effect,  their  acta 
were  fraudulent,  the  assessment  will  not  be 
recast  The  mere  offer  of  evidence,  and  its 
Introduction,  showing  the  opinions  of  wit- 
nesses that  an  assessment  omitted  certain 
property  which  in  their  Judgment  was  bene^ 
flted,  does  not  show  fraud  on  the  part  ot  the 


Digitized  by  LjOOQIC 


in.) 


Mcdonald  t.  stark. 


87 


commissioners.  To  constnie  the  statute  oth- 
erwise would  make  the  appointment,  action, 
and  report  of  the  commissioners  of  no  avail, 
and  take  away  from  them  the  exercise  of  a 
sound  Judgment  and  discretion.  This  would 
be  true  if  the  assessment  must  necessarily 
be  recast  Ixcause,  in  the  opinldns  of  certain 
witnesses,  omitted  property  was  beneflted, 
or  property  not  benefited  was  assessed.  The 
offered  evidence  was  not  broad  enough  to 
show  fraud  on  the  part  of  the  commission- 
ers, or  as  tending  to  show  fraud,  and  was 
not  based  on  that  groynd,  and  hence  its  ex- 
clusion was  not  error. 

Appellants  urge  that  the  verdict  of  tbe 
Jury  on  the  anestlons  of  fact  was  contrary  to 
the  weight  of  the  evidence.  The  evidence 
on  these  questions  of  fact  was  the  testimony 
of  expert  witnesses  and  documentary  evi- 
dence. Questions  arising  on  the  opinions  of 
vltnesses  with  reference  to  the  extent  to 
which  property  Is  beneflted,  or  whether  prop- 
erty is  benefited  at  all,  are  of  a  cbaracterpe- 
cnliarly  within  the  province  of  a  Jury,  and 
their  verdict  will  not  be  lightly  disturbed  or 
disregarded.  While  there  is  conflict  in  the 
evidence,  we  are  not  disposed  to  hold  this 
verdict  erroneous  as  applied  to  this  evidence, 
or  that  a  new  trial  should  be  awarded. 

Appellants  insist  their  motion  in  arrest  of 
Judgment  should  have  been  sustained.  This 
motion  was  based  on  grounds  which  are  in- 
cluded within  the  legal  objections  heretofore 
discussed,  and  what  we  have  said  with  ref- 
erence to  those  objections  is  conclusive  of 
this  motion.  The  Judgment  of  the  circuit 
court  of  Cook  county  is  affirmed.  Judgment 
afilnned. 


(176  in.  456) 

McDonald  v.  stark  et  al.» 

(Supreme  Court  of  Illinois.    Oct  24.  189S.) 
MmnctPAL  Ck>RPORiTioNS — Plats— Strebt9—Dbd- 

lOATIOM  —  AcCEPTAHOB  —  ESCKOACHMBNT — 

Secosdart  Evidbkob — Res  Judicata. 

1.  Objection  that  the  proper  foundation  for 
the  admission  of  secondary  evidence  has  not 
been  laid  cannot  be  raised  by  general  objection. 

2.  Evidence  that  search  has  been  made  in 
vain  by  the  proper  custodiRng  of  a  city  plat,  in 
the  vault  where  such  plats  were  kept  and  in 
all  other  places  where  it  might  be  found,  is  suf- 
ficient to  authorize  the  introduction  of  a  copy. 

3.  A  city  plat  designated  all  except  certain 
streets,  not  Including  the  one  in  question,  as 
four  rods  wide.  A  resurvey  of  some  of  the 
blocks  left  the  street  in  question  the  same  as 
before,  and  on  the  plat  thereof  it  was  marked 
as  four  rods  wide.  A  plat  of  the  city,  made  30 
years  afterwards  by  toe  county  surveyor,  indi- 
cated the  street  as  four  rods  wide.  Sdd,  that 
the  street  was  a  platted  four  rod  street. 

4.  Where  a  street  is  dedicated  as  four  rods 
wide,  and  the  city  accepts  the  street  and  works 
it,  the  acceptance  is  for  the  full  width,  although 
it  is  worked  and  improved  for  only  a  portion 
thereof. 

5.  When  a  street  is  designated  on  a  city  plat 
as  of  a  certain  width,  and  parties  buy  abutting 
property  with  knowledge  of,  and  in  reliance  up- 
on, such  plat,  they  have  a  right  have  the  street 

1  Bebearing  denied  December  9,  1898. 


maintained  at  snch  width,  whether  there  has 

been  an  acceptance  by  the  city  or  not. 

6.  A  judgment  dismissing  a  criminal  prosecu- 
tion, brought  on  the  relation  of  a  property  own- 
er against  one  claimed  to  t>e  encroaching  upon 
and  obstructing  a  street,  is  not  a  bar  to  a  pri- 
vate action  by  such  property  owner  against  the 
same  defendant  for  such  encroachment. 

7.  Where  one  knowingly  encroaches  upon  a 
street,  and  is  not  misled  by  abutting  property 
owners  as  to  the  width  thereof,  mere  silence 
and  delay  in  protesting  on  their  part  will  not 
estop  them  from  bringing  an  action  for  such 
enoroaclunent. 

Appeal  from  circuit  court,  Kane  county; 
Henry  B.  Willis,  Judge. 

Bill  by  Martin  Stark  and  another  against 
Duncan  McDonald.  Decree  was  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

This  was  a  bill  filed  at  the  March  term  of 
the  drcnit  court  of  Dupage  county  by  John 
Knippln  and  Martin  Stark  against  Duncan 
McDonald  for  obstructing  and  encroaching 
upon  a  portion  of  South  Railroad  street.  In 
the  city,  of  Wheaton,  Dnpage  county,  and  also 
for  an  injunction  against  said  defendant, 
McDonald,  enjoining  him  from  further  oh- 
Btructlng  and  encroaching  upon  said  street 
by  erecting  and  completing  any  structures 
or  buildings  thereon.  After  the  filing  of  the 
bill  the  venue  was  changed  to  the  circuit 
court  of  Kane  county,  where  the  cause  was 
heard,  but  before  the  decree  was  entered 
John  Knippln,  one  of  the  original  complain- 
ants, died,  and,  by  an  amendment  of  the  bill 
Christine  Knlppin,  the  widow,  and  the  chil- 
dren and  heirs  of  John  Knippln,  were  made 
complainants  in  the  place  of  John  Knippln, 
deceased.  A  decree  was  entered  in  their 
favor  and  that  of  Martin  Stark  against  ap- 
pellant,  from  which  decree  appellant  has  ap- 
pealed to  this  court 

The  bill  alleges  that  on  or  about  the  20th 
day  of  June,  1853,  Jesse  0.  Wheaton  and 
others  platted  certain  lands  in  Wheaton, 
which  plat  is  known  as  the  "Original  Plat 
of  Wheaton,"  on  which  plat  South  Railroad 
street  was  designated;  that  by  the  certificate 
annexed  to  the  plat  it  is  stated  that  all  the 
streets,  except  North  Railroad,  Main,  and 
Kast  streets,  were  one  chain  In  width;  that 
the  plat  was  duly  recorded;  that  afterwards, 
and  about  the  2d  day  of  July,  1855,  Jesse  C. 
Wheaton  and  others  made  a  plat  Imown  as 
"Jesse  C.  Wheaton's  Addition  to  Wheaton,"  on 
wliich  South  Railroad  street  was  indicated 
as  a  four-rod  street,  and  on  that  plat  was 
block  4,  abutting  on  said  South  Railroad 
street  between  Hale  and  Bird  streets;  that 
all  such  streets  were  platted  and  laid  out  to 
the  width  of  four  rods;  that  on  or  about  the 
8th  day  of  March,  1864,  Martin  Stark  be- 
came the  owner  of  lot  1  in  said  block,  by 
deed  duly  recorded,  and  on  the  14th  of  Sep- 
tember, 1878,  he  obtained  a  conveyance  of  a 
strip  three  rods  wide  on  the  south  end  of 
lot  2  in  block  4  of  said  addition;  that 
John  Knippln,  about  the  27th  day  of  De- 
cember, 1871,  became  the  owner  of  lot  6  of 
said  aild'tion  by  a  conveyance  to  him,  which 
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was  duly  recorded:  that,  when  complainants 
purchased  their  respective  properties,  said 
South  Railroad  street  was  a  platted  street 
on  said  original  plat  and  addition,  of  the 
width  of  four  rods,  the  entire  length  of  said 
block  4,  and  the  same  was  then  open  and  un- 
obstructed to  Its  full  width,  and  used  and 
traveled  as  a  public  street  of  said  town  of 
Wheaton;  that  complainants  purchased  their 
respective  properties  in  reference  to  said 
said  plat,  and  were  Informed  thereby  that 
South  Railroad  street,  abutting  on  said  block 
4,  was  a  four-rod  street,  and  they  relied 
that  it  should  ever  remain  so;  that  north  of 
said  block  4  and  South  Railroad  street  are 
located  the  tracks  and  right  of  way  of  the 
Chicago  &  Northwestern  Railroad  Company^ 
which  passes  through  the  city  of  Wheaton 
in  an  easterly  and  westerly  direction;  that 
lying  between  said  right  of  way  and  said 
South  Railroad  street,  directly  north  of  said 
block  4,  is  a  narrow  strip  of  land  shown  on 
said  plat,  but  not  marked,  which  was  owned 
by  Jesse  C.  Wheaton  when  said  plats  were 
made;  that  said  Wheaton,  about  the  10th  of 
July,  1880,  conveyed  said  strip  of  land  to 
appellant  for  $336  by  a  deed  of  that  date, 
which  was  duly  recorded  about  the  13th  day 
of  July,  m  said  Dupage  county;  that  soon 
after  receiving  said  conveyance  appellant  be- 
gan to  put  Improvements  upon  the  said  prem- 
ises, and  began  to  oicroach  on  said  South 
Railroad  street,  to  which  complainants  and 
other  property  owners  objected,  but  that 
appellant.  In  spite  of  said  objections,  willfully 
and  maliciously  contrived  to  encroach  upon 
said  street,  and  to  place  permanent  struc- 
tures therein,  to  prevent  the  public  use  to 
the  full  width  of  four  rods;  that  in  the 
month  of  June  or  July,  1884,  certain  prosecu- 
tions were  commenced  or  threatened  against 
appellant  for  such  encroachments,  and  there- 
upon appellant  obtained  a  quitclaim  deed 
from  said  Jesse  C.  Wheaton  of  one  rod  In 
width  off  the  north  side  of  said  street  the 
entire  length  of  said  block  4,  which  deed  was 
executed  about  the  11th  day  of  July,  1884, 
and  duly  recorded  In  Dupage  county  on  the 
2<nh  day  of  October,  1884;  that  said  South 
Railroad  street  was  never  vacated  by  the 
public  authorities,  and  that  complahiants 
never  acquiesced  In  placing  such  alleged  ob- 
structions In  the  street,  but  always  remon- 
strated with  appellant  for  so  doing,  on  the 
claim  that  it  was  a  four-rod  street,  and  that 
such  obstructions  were  an  Injury  to  the  prop- 
erty of  complainants;  that  complainant 
Martin  Stark  has  upon  his  said  property  an 
hotel  building  which  for  a  number  of  years 
has  been  run  as  a  public  hotel,  fronting  east 
on  said  South  Railroad  street,  and  the  full 
width  of  said  street  in  front  thereof  Is  neces- 
sary for  the  approaches  to  the  said  hotel, 
and  that  on  the  premises  of  complainant 
Knippin  is  situated  his  dwelling  bouse;  that 
appellant,  .McDonald,  has  commenced  to 
erect  an  ice  house  within  the  lines  of  said 
street,  and  that  complainant  Stark,  as  soon 


as  appellant  commenced  to  erect  said  Ice 
house,  served  him  with  a  written  notice  pro- 
testing against  the  said  threatened  encroach- 
ment, but  said  McDonald  gave  no  heed  there- 
to, but  proceeded,  and  Is  now  proceeding,  to 
complete  said  structure  in  defiance  of  the 
protests  of  complainants  and  other  property 
owners  on  the  said  street,  whose  proper^ 
will  be  injured  and  depreciated  thereby,  and 
against  the  protests  of  the  public  authorities 
of  said  city  of  Wheaton,  who  have  protested 
against  the  said  encroachment  and  the  erec- 
tion of  said  buildings  and  stmctares,  but  re- 
fuse to  bring  any  action  to  preivent  the  erec- 
tion of  the  same  or  to  have  tb«m  removed; 
that  complainants  are  remediless  except  in 
a  court  of  equity.  The  bill  prays  that  said 
quitclaim  d6ed  from  Jesse  0.  Wheaton  to  ap- 
pellant be  set  aside,  and  the  dedication  of 
said  South  Railroad  street,  as  on  the  said  plat 
indicated,  be  declared  effectual  to  constitute 
the  said  street  a  four-rod  street  as  the  same 
was  platted,  and  that  appellant  be  decreed  to 
remove  out  of  said  South  Railroad  street  the 
said  building  and  all  obstructions  placed 
thereon  by  him  prior  to  the  commencement 
of  this  suit  or  during  the  pendency  thereof, 
and  that  upon  a  final  hearing  a  perpetual 
Injunction  be  decreed  enjoining  and  restrain- 
ing appellant  from  further  obstructing  and 
encroaching  upon  said  street,  and  from  erect- 
ing and  completing  any  structures  and  build- 
ings thereon. 

The  defendant  answered  said  bill,  In  wblcb 
answer  he  neither  admitted  nor  denied  that 
Jesse  C.  Wheaton  and  others  laid  out  and 
platted  the  lands  mentioned  or  made  the  plat 
known  as  the  original  plat  of  Wheaton,  or 
that  any  such  street  as  South  Railroad  street 
was  ever  laid  out  or  designated  on  said  plat, 
and,  if  It  was,  it  was  not  one  chain  In  width, 
and  neither  admitted  nor  denied  that  Jesse  O. 
Wheaton  and  others  made  a  plat  known  as 
"Jesse  C.  Wheaton's  Addition  to  Wheaton," 
but  called  for  proof;  denied  that  said  South 
Railroad  street  was  indicated  on  the  said  plat, 
or  on  any  plat,  as  a  four-rod  street;  denied 
that  when  complainants  purchased  their  re- 
spective properties  said  South  Railroad  street 
was  a  platted  street  of  the  full  width  of  four 
rods  the  entire  length  of  said  block  4,  and  that 
the  same  was  then  open  and  unobstructed  to 
its  full  width,  and  used  and  traveled  as  a 
public  street  of  the  town  of  Wheaton,  but 
that  said  South  Railroad  street  never  was 
open  and  unobstructed  to  the  width  of  four 
rods,  was  never  used  and  traveled  as  a  public 
street  of  Wheaton  to  the  width  of  four  rods, 
and  never  was  accepted  by  the  Incorporated 
village  of  city  of  Wheaton  as  a  street  of  the 
width  of  four  rods,  and  never  accepted  or 
worked  by  the  said  village  or  city,  or  the  au- 
thorities thereof,  to  a  greater  width  than  three 
rods;  admitted  that  on  the  10th  of  July,  1880, 
Jesse  C.  Wheaton  conveyed  to  defendant  a 
strip  of  land  described  In  the  bill  of  com- 
plaint, and  soon  thereafter  defendant  began 
putting  Improvements  on  said  premises,  but 
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denied  that  he  ttiereby  encroached  upon  said 
street,  or  that  there  was  any  collusive  or 
wiongfnl  agreement  made  with  Jesse  C. 
Wheaton  to  deprive  the  public,  or  complain- 
ants, of  the  use  or  approaches  of  the  said 
street  by  the  execution  of  the  quitclaim  deed 
described  in  said  bill  of  complaint;  denied 
that  the  public  authorities  of  Wheaton  ever 
protested  against  defendant  putting  bis  build- 
ings where  they  now  are  on  any  claim  that 
it  was  a  four-rod  street,  but,  on  the  contrary, 
the  authorities  of  said  village  or  dty  of  Wheat- 
on have  always  known  and  accepted  the 
said  street  as  a  three-rod  street  only,  and 
have  refused  to  bring  any  action  to  prevent 
the  erection  of  defendant's  buildings  or  to 
have  them  removed,  for  the  reason  that  they 
well  knew  that  the  said  street  was  only  three 
rods  wide,  and  that  defendant'^  buildings  do 
not  encroach  on  the  street;  alleged  that  on' 
or  about  the  24th  day  of  August,  1885,  the 
said  Martin  Stark,  one  of  the  complainants, 
commenced  a  proceeding  In  the  name  of  the 
people  of  the  state  of  Illinois  against  defend- 
ant, for  obstructing  said  South  Ballroad  street 
by  his  said  buildings  and  fences,  which  suit 
was  tried  in  the  circuit  court  of  Dupage  coun- 
ty, at  the  March  term,  1887,  in  which  It  was 
determined  by  the  court  that  defendant  was 
not  guilty  of  obstructing  the  said  street  by 
Us  said  buildings  and  fences,  and  that  said 
South  Railroad  street  had  never  been  accept- 
ed as  a  street  by  the  public  authoHtles  either 
of  the  village  or  city  of  Wheaton  to  a  greater 
width  than  three  rods,  and  that  it  was  not 
a  street  to  a  greater  width  than  three  rods; 
averred  that  whether  said  street  was  three 
or  four  rods  in  width,  or  whether  he  had  ob- 
structed the  said  street,  is  res  judicata,  and 
cannot  be  litigated  again  in  this  proceeding, 
but  is  a  bar  thereto,  and  claimed  the  same 
right  of  setting  up  the  same  as  a  bar  as 
though  he  had  pleaded  to  the  same;  averred 
that  about  the  year  1880  defendant  began 
putting  buildings  and  making  improvements 
on  the  strip  of  land  in  question,  and  erected 
thereon  a  blacksmith  shop,  a  house,  barn, 
and  other  improvements,  to  the  value  of 
$2,500  or  $3,000,  with  the  knowledge  and  ac- 
quiescence of  the  complainants,  and  neither  of 
them  has  ever  objected  to  his  putting  said 
buildings  and  improvements  upon  the  said 
land,  or  ever  claimed  to  him  that  the  same, 
or  any  of  them,  were  In  said  South  Railroad 
street,  until  the  29th  of  August,  1893,  when  a 
written  notice  was  served  by  complainant 
Martin  Stark  upon  him  objecting  to  the  build- 
ing of  the  ice  house  upon  the  said  premises  on 
the  ground  that  it  was  in  the  street;  that  the 
bill  in  this  case  was  not  filed  until  the  year 
1804,  and  that,  if  complainants  ever  had  any 
right  in  said  strip  of  land  on  account  of  its 
being  a  part  of  the  street,  they  slept  upon 
such  rights  for  a  long  number  of  years,  and 
did  not  seek  to  enforce  them  against  defend- 
ant, and  were  guilty  ctf  laches,  and  on  account 
of  such  laches  have  no  right  to  the  relief 
prayed  for,  and  set  up  the  defense  of  laches. 


A  replication  was  filed  to  the  answer,  and 
upon  the  hearing  on  the  pleadings  and  evi- 
dence the  court  rendered  a  decree  finding  that 
said  South  Railroad  street  was  platted  and 
originally  laid  out  four  rods  wide,  and  that 
It  was  used  and  traveled  as  a  public  street 
of  the  town  of  Wlieaton  to  the  full  width  of 
four  rods;  that  complainants  purchased  their 
land  relying  that  South  Railroad  street  would 
always  remain  of  the  width  of  four  rods;  that 
defendant  encroached  with  his  improvements 
and  buildings  on  said  street,  and  obstructed 
the  same  therewith,  and  the  municipal  au- 
thorities of  the  said  town  of  Wheaton  notified 
and  ordered  defendant  to  remove  the  obstruc- 
tion from  said  street;  that  the  property  of 
complainants  was  impaired  and  injured,  and 
its  convenient  use  destroyed,  by  the  buildings 
and  improvements  of  defendant;  that  said 
South  Railroad  street  opposite  block  4,  for  ttie 
entire  length  of  the  block,  was  four  rods  wide; 
that  defendant  remove,  or  cause  to  be  re- 
moved, all  the  buildings  and  structures  erect- 
ed by  him,  and  that  on  a  failure  to  do  so  a 
writ  or  writs  be  issued  on  the  decree  to  carry 
the  same  Into  effect,  at  the  costs  of  the  de- 
fendant 

Charles  Wheaton,  for  appellant  Botsford, 
Wayne  &  Botsford  (L.  B.  De  Woolf,  of  coun- 
sel), for  appellees. 

CRAIG,  J.  (after  stating  the  facts).  The 
flirst  question  to  be  determined  Is,  was  Soufib 
Railroad  street  laid  out  and  platted  by  Jesse 
0.  Wheaton  as  a  street  four  rods  wide  oppo- 
site block  4?  The  original  plat  of  the  town 
of  Wheaton  Is  dated  June  20,  1863,  and  is  ac- 
knowledged and  recorded  on  the  same  day 
and  year  In  Dupage  county.  July  2,  1855, 
Jesse  C.  Wheaton  platted  and  acknowledged 
an  addltton  known  as  "Jesse  C.  Wheaton's 
Addition  to  Wheaton,"  which  was  duly  re- 
corded July  7,  1855.  The  original  plat  of  the 
town  of  Wheaton  and  the  original  plat  of 
Jesse  C.  Wheaton's  addition  to  the  town  of 
Wheaton  appear  to  have  been  lost,  and  copies 
of  the  original  plats  were  introduced  in  evi- 
dence, which  were  testified  to  by  abstracters, 
and  persons  who  had  the  ,  custody  of  the 
original  plats  before  they  were  lost  as  be- 
ing true  and  correct  copies  of  the  originals. 
Surveyors  who  were  familiar  with  the  plats, 
and  who  made  actual  surveys,  foimd  the  rec- 
ord of  these  plats,  and  the  recitals  thereof,  to 
be  correct. 

Appellant  insists  that  there  was  not  sufB- 
cient  preliminary  proof  of  the  loss  of  the  orig- 
inal plats  to  allow  copies  of  the  same  to  be 
introduced  in  evidence.  The  objection  made 
by  appellant  was  a  general  objection.  If  the 
proper  foundation  had  not  been  laid  for  the 
Introduction  of  cc^ies  of  the  original  plats, 
specific  objection  should  have  been  made,  so 
that  appellees  could  have  had  opportunity  to 
supply  the  wanting  proof.  Gillespie. v.  Gil- 
lespie, 159  111.  SA.  42  N.  E.  805;  Weber  v. 
Mick,  131  lU.  520.  23  K.  B.  646.    An  examlna- 
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tlon,  however,  of  the  record  shows  that  prop- 
er search  was  made  by  the  proper  custodians 
of  the  original  plats,  In  the  vault  where  they 
were  kept  and  In  all  places  where  they  would 
likely  be  found,  but  they  could  not  be  found. 
The  trial  court  then  properly  admitted  sec- 
ondary evidence  or  copies  of  the  original 
plats. 

On  the  question  of  the  platted  width  of 
South  Railroad  street,  we  find  that  the  prem- 
ises of  appellees  in  the  original  plat  of  Wheat- 
on  are  included  In  block  10,  and,  while  no 
width  of  South  Railroad  street  Is  indicated  by 
figures  within  the  lines  of  the  street,  the  cer- 
tificate to  the  plat  recites:  "The  streets  In 
said  town,  with  the  exception  of  North  Rail- 
road street,  Main  street,  and  East  street,  are 
all  one  chain  In  width."  South  Railroad 
street,  not  being  mentioned  among  the  excep- 
tions, Is  one  chain,  or  four  rods.  In  width.  In 
the  plat  of  Wheaton's  addition  South  Railroad 
street  is  left  the  same  as  In  the  original  plat 
of  the  town  of  Wheaton.  By  referring  to  the 
plat  in  the  record,  we  find  that,  at  the  inter- 
section of  South  Railroad  street  with  West 
street,  the  figures  "100"  are  marked  as  show- 
ing the  width  of  South  Railroad  street  The 
certificate  to  the  plat  states:  "The  distances 
and  chains  and  links  will  be  found  designated 
in  figures  of  this  plat"  This  shows  that  one 
hundred  links,  or  four  rods,  was  the  platted 
width  of  the  street  The  certificate  also 
shows  the  plat  of  Jesse  C.  Wheaton's  addition 
to  the  town  of  Wheaton  to  be  "a  rcsurvey  of 
blocks  9  and  10  of  the  original  town  of  Wheat- 
on," and  also  that  "the  size  of  all  streets  and 
alleys,  lots  and  blocks,  in  this  survey  can  be 
seen  by  reference  to  the  annexed  plat"  A 
plat  made  February  25,  1884,  by  James  M. 
Vallette,  county  surveyor  of  Dupage  county, 
for  the  city  council  of  Wheaton,  shows  the 
width  of  South  Railroad  street  to  be  one  chain, 
and  shows  the  buildings  of  the  appellant  pro- 
ject twenty-five  links,  or  one  rod,  within  the 
line  of  the  street  An  examination  of  these 
plats  and  the  descriptive  parts  of  the  plats 
satisfies  us  that  South  Railroad  street  was 
plated  a  four-rod  street 

It  is  contended  by  appellant  that  the  author- 
ities of  Wheaton  have  never  worked  or  ac- 
cepted the  street  to  a  greater  width  than 
three  rods.  South  Railroad  street  was  ac- 
cepted by  the  public  authorities,  and  was 
worked  and  improved  opposite  block  4,  where 
appellees'  property  was  situated,  and  three 
rods  of  the  street  has  never  been  obstmcted, 
but  has  been  used  by  the  public  since  It  w^as 
platted.  In  Board  v.  Holly,  160  lU.  9,  48  N. 
B.  149,  this  court  said  (page  16,  169  111.,  and 
page  151,  48  X.  E.):  "The  appeal  concerns 
only  the  portion  obstructed  by  appellant,  and 
In  Its  behalf  It  is  argued  that  there  was  only 
an  acceptance  of  those  parts  of  the  alley 
where  work  was  done  by  putting  In  the  cul- 
vert and  tile  and  filling  the  road,  which  was 
on  another  part  The  road  was  a  single,  di- 
rect strip,  and  the  public  could  not  be  re- 
quired to  make  repairs  where  not  needed,  for 


the  purpose  of  accepting  the  whole.  The  ac- 
ceptance cannot  be  confined  to  the  particular 
spots  where  the  work  was  done,  and  the  pub- 
lic be  deprived  of  the  remainder."  Neither  in 
the  case  at  bar  can  the  acceptance  of  South 
Railroad  street  be  confined  to  the  three  rods 
improved,  but  must  be  held  to  be  an  accept- 
ance of  its  entire  width  of  four  rods,  as  orig- 
inally platted. 

But  even  if  the  municipal  authorities  of 
Wheaton  only  worked  or  improved  three  rods 
of  this  street,  this  cannot  affect  appellees, 
whose  lots  abut  on  South  Railroad  street  In 
Zearing  v.  Raber,  74  111.  409,  it  was  said  (page 
411):  "It  is  unimportant  whether  the  public 
have  so  far  accepted  the  dedication  as  to  be 
bound  to  keep  the  street  In  repair,  since  the 
question  involved  is  simply  one  of  private 
right  *  •  *.  If  appellee  is  entitled  to  have 
the  street  kept  open  for  use,  it  will  be  suffi- 
cient." We  also  in  that  case  approved  of  the 
principle  laid  down  in  Smith's  Leading  Cases, 
and  cited  from  it,  as  follows:  "If  one  own- 
ing land  exhibit  a  map  of  it,  on  which  a 
street  Is  defined,  though  not  as  yet  opened, 
and  building  lots  be  sold  by  him  with  refer- 
ence to  a  front  or  rear  on  that  street,  or  lots 
be  conveyed  being  described  as  by  streets 
(Schenley  v.  Com.,  36  Pa.  St  62),  this  Is  an 
immediate  dedication  of  that  street,  and  the 
purchasers  of  lots  have  a  right  to  have  that 
street  thrown  open  forever."  In  the  case  of 
Marsh  v.  VUlage  of  Falrbury,  163  lU.  401,  45 
N.  K  236,  It  was  said  (page  407,  163  111.,  and 
page  238,  45  N.  B.):  "But,  In  connection  with 
these  public  rights,  those  who  purchase  lots 
fronting  on  this  park  took  with  reference  to 
the  plat,  and  had  an  appurtenant  right  there- 
in, which  was  their  own  property  as  a  right 
appurtenant  and  that  was  to  have  the  streets 
and  block  10  remain  open  for  public  use.  The 
vendor  or  those  privy  to  his  title  would,  by 
his  acts  in  platting  and  selling  lots  by  this 
plat,  be  estopped  from  inclosing  block  10  as  a 
private  groimd.  Such  being  the  case,  the 
question  as  to  whether  or  not  the  village  au- 
thorities accepted  the  dedication  of  that  block 
would  not  defeat  the  right  of  individual  pur- 
chasers from  asserting  their  rights  to  have 
the  same  open  forever  for  the  use  of  the  pub- 
lic." EarU  V.  City  of  Chicago,  136  111.  277,  26 
N.  E.  370.  The  evidence  shows  that  appel- 
lees purchased  their  respective  lots  relying  on 
the  plat  as  to  the  wiuch  of  said  street  and 
that  It  should  always  remain  of  the  width  of 
four  rods. 

Appellant  argues  that  this  case  has  been 
adjudicated  once,  because  one  of  the  appel- 
lees, in  1885,  made  a  complaint  against  the 
appellant,  and  a  warrant  Issued  in  the  name 
of  the  people,  for  obstructing  this  north  one 
rod  of  South  Railroad  street,  and  the  circuit 
court  dismissed  the  prosecution  on  appeal. 
To  make  a  former  action  res  Judicata,  there 
must  be  Identity  in  the  thing  sued  for,  iden- 
tity of  the  cause  of  action,  and  Identity  of 
persons  and  parties  to  the  action.  The  crim- 
inal action  was  in  the  name  of  the  people  of 
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tbe  state  of  Illinois,  and  not  In  tbe  name  of 
appellee  Stark,  as  an  Individual.  There  was 
no  Identity  to  tbe  action,  and  It  cannot  be  a 
bar  to  this  action. 

Appellant  Insists,  also,  that  appellees  are 
not  entitled  to  relief,  because  they  were  guilty 
of  laches,  and  acquiesced  in  appellant's  use 
of  the  street,  and  therefore  are  estopped 
from  asserting  that  appellant's  buildings  are 
In  tbe  street.  The  proof  shows  appellees 
did  not  acquiesce  In  appellant's  use  of  the 
north  one  rod  of  said  South  Railroad  street. 
Martin  Stark,  one  of  the  appellees,  made  the 
complaint  In  the  criminal  proceedings  In  the 
name  of  tbe  people  against  appellant  for  ob- 
structing tbe  street  A  notice  was  also  serv- 
ed by  Stark  on  appellant,  McDonald,  August 
29,  1893,  notifying  him  to  refrain  from  erect- 
ing an  ice  house  within  the  lines  of  South 
Railroad  street,  and  another  notice  was  serv- 
ed by  John  Knippln  and  Stark  on  April  18, 
1895,  protesting,  as  property  owners,  against 
McDonald  erecting  any  building  on  the  north 
side  of  the  street  that  would  obstruct  or  en- 
croach upon  the  street  at  a  less  width  than 
four  rods.  These  notices,  instead  of  show- 
ing acquiescence  on  the  part  of  appellees, 
expressly  show  that  appellees  remonstrated 
against  appellant  obstructing  the  street,  and 
that  appellant  knowingly  persisted  in  erect- 
ing buildings  within  the  line  of  said  street. 
The  deed  received  by  appellant,  July  10, 
1880,  from  Jesse  C.  Wheaton,  was  notice  to 
him  that  the  land  conveyed  abutted  on  a 
four-yod  street,  and  his  subsequent  procure- 
ment of  a  quitclaim  deed  of  tbe  north  one 
rod  of  the  street  from  Wheaton,  who  had 
platted  it  and  had  sold  lots  to  others  abut- 
ting on  said  street,  shows  an  attempt  on  ap- 
pellant's part  to  knowingly  continue  his  tres- 
pass. 

In  the  case  of  Village  of  Wayzata  v.  Oreat 
Northern  Ry.  Co.  (Minn.)  49  N.  W.  205,  the 
court  said:  "One  who  enters  upon  and  pos- 
sesses land  of  another,  without  right,— a 
mere  trespasser,  and  knowing  he  Is  such, — 
cannot,  no  matter  to  what  use  he  may  put  It 
nor  bow  much  he  may  improve  or  expend 
upon  It,  claim  that  the  owner  Is  estopped, 
by  mere  delay  In  ousting  him,  to  seek  a  rem- 
edy, legal  or  equitable,  appropriate  to  the 
case.  In  such  case,  so  long  as  the  latter  re- 
mains the  owner  such  remedies  are  open  to 
him,  unless  barred  by  the  statute." 

In  the  case  of  Mullaney  v.  Duffy,  145  111. 
659,  33  N.  E.  750,  this  court  said  (page  565, 
145  111.,  and  page  751,  S3  N.  B.):  "If  it  Is 
Intended  to  Insist  that  appellee  is  estopped 
by  conduct  from  asserting  his  right,  and  if 
It  be  conceded  that  such  defense  is  available 
at  law,  the  effect  of  tbe  estoppel  being  to 
prevent  showing  the  truth,  the  rule  is  that 
It  must  be  strictly  made  out  Where  the 
estoppel  is  sought  to  be  established  from  the 
silence  of  the  party  who,  in  equity  and  good 
conscience,  should  have  spoken,  as  It  is  here, 
if  there  be  any  ground  of  estoppel  it  is  es- 
sential that  the  party  should  have  had  knowl- 


edge of  the  facts  and  the  other  party  have 
been  ignorant  of  the  truth,  and  have  been 
misled  into  doing  that  which  he  would  not 
have  done  but  for  such  silence.  Smith  v. 
Newton,  38  111.  230;  Insurance  Co.  v.  Ives, 
56  lU.  402;  Noble  v.  Chrlsman,  88  HI.  186; 
HUl  V.  Blackwelder,  113  111.  283.  The  facts 
which  would  have  led  to  accurate  knowledge 
of  the  boundary  between  the  lots  were  open 
equally  to  tbe  parties,  and  could  be  availed 
of  by  one  as  readily  as  the  other.  Appe- 
lant at  no  time  sought  information  from  ap- 
pellee as  to  tbe  boundary,  nor  did  appellee 
at  any  time  do  or  say  anything  the  effect  of - 
which  would  be  to  mislead  appellant  in  re- 
spect of  the  same." 

Appellees,  having  an  easementinthe  street, , 
have  a  right  to  have  the  same  kept  open  its 
entire  width.  The  evidence  shows  a  statu- 
tory plat  of  the  original  town  of  Wheaton, 
and  of  Jesse  C.  Wheaton's  addition  to  the 
town  of  Wheaton,  and  that  South  Railroad 
street  was  platted  four  rods  In  width.  The 
north  one  rod  has  been  obstructed  by  appel- 
lant As  was  said  in  Zearing  v.  Raber,  74  111., 
on  page  412:  "If  the  owner  of  land  •  •  • 
exhibits  a  plan  of  the  town,  with  various 
plats  of  spare  ground,  *  •  *  and  sells  the 
lots  with  clear  reference  to  that  plan,  the 
purchasers  of  the  lots  acquire,  as  appurte- 
nant to  their  lots,  every  easement,  privilege, 
and  advantage  which  the  plan  represents  as 
belonging  to  them  as  a  part  of  the  town,  or 
to  their  owners  as  citizens  of  the  town. 
•  •  •  The  sale  and  conveyance  of  lots  In 
the  town,  and  according  to  Its  plan.  Imply  a 
grant  or  covenant  to  the  purchasers  that  the 
streets  and  other  public  places,  Indicated  as 
such  upon  tbe  plan,  shall  be  forever  open  to 
tbe  use  of  the  public,  free  from  all  claim  or 
Interference  of  the  proprietor  Inconsistent 
with  such  use."  Maywood  Co.  v.  Village  of 
Maywood,  118  lU.  61,  6  N.  E.  210. 

The  evidence  shows  that  appellees  are  en- 
titled to  the  relief  prayed  for  In  the  bill,  ir- 
respective of  the  rights  of  the  city  of  Wheat- 
on. The  evidence  also  shows  the  obstruc- 
tions are  a  nuisance,  and  threaten  to  become 
permanent  and  are  injurious  to  the  property 
of  appellees,  which  Is  a  well-recognized 
ground  for  equitable  interposition.  The  de- 
cree of  the  circuit  court  Is  afQrmed.  Decree 
affirmed. 


(176  IIL  M) 
NORWEGIAN  OLD  PEOPLE'S  HOME  SOC. 
et  al,  V.  WILLSON  et  aL» 

(Supreme  Court  of  lUmoia.    Oct  24,  1898.) 

Bensfioui.  Associations— BBKEriciiRiBS—CAPA<h 
ITT  TO  Take— "Heirs  at  Law." 

1.  Under  the  charter  of  a  benefit  aBsociation, 
stating  its  object  to  be  "tlie  relief  of  the  dis- 
tressed, injured,  sick,  or  disabled  members  of 
the  association  and  their  immediate  families," 
an  old  people's  home  society  is  incompetent  to 
take  as  a  lieneficiary,  notwithstanding  the  stat- 

I  Rehearing  denied  December  9,  1898. 
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ute,  in  the  absence  ot  such  charter  limitation, 
would  have  permitted  it  to  take. 

2.  Under  the  charter  of  a  benefit  association, 
stating  its  object  to  be  the  relief  of  the  distress- 
ed, injured,  sick,  or  disabled  members  of  the 
association,  and  "their  immediate  families," 
and  a  constitutional  provision  that,  when  any 
beneficiary  shall  be  unable  to  take,  then  such 
benefidary  fund  shall  be  payable  to  the  heirs  at 
law  of  the  deceased,  according  to  the  laws  of 
descent,  where  the  beneficiary  was  incompetent 
to  take  the  benefit  the  only  child  of  deceased 
(his  wife  being  divorced,  for  her  fault)  should 
be  paid  the  fund,  in  preference  to  deceased's 
brother,  who  lived  In  deceased's  household. 

Appeal  from  appellate  court,  First  district 
Bill  byDaisey  B.  WillBon  and  another  against 
the  Norwegian  Old  People's  Home  Society  and 
another.  A  decree  for  complainants  was  af- 
firmed by  the  appellate  court  (73  UL  App.  287), 
and  defendants  appeal    Affirmed. 

(Jhytraus  &  Deneen  and  Olaf  E.  Bay,  for 
appellants.  Samuel  J.  Howe,  for  appellee 
Dalsey  Edna  Wlllson. 

,  OABTES,  C.  J.  This  was  a  bill  In  chan- 
cery, filed  by  Dalsey  E.  Wlllson  In  the  circuit 
court  of  C!ook  county,  by  which  she  sought 
to  set  aside  as  fraudulent  and  void  the  can- 
cellation of  a  benefit  certificate  issued  to  her 
father,  Blaf  Danlelson,  by  the  Policemen's 
Benevolent  Association  of  Chicago,  In  which 
she  was  named  as  beneficiary,  and  to  have 
another  certificate,  in  which  the  appellants 
were  named  as  beneficiaries.  Issued  In  lieu  of 
the  former,  canceled  and  annulled;  also  ask- 
ing that  the  association  be  decreed  to  pay  her 
the  money  due  under  the  former  certificate, 
and  that  It  be  enjoined  from  paying  any  money 
to  appellants  on  account  of  such  second  cer- 
tificate. The  bill  charged  that  the  proper  for- 
malities bad  not  been  observed  in  making  the 
surrender  of  the  first  certificate,  and  that  the 
change  in  beneficiaries  had  been  procured  by 
undue  means,  and  while  her  father  was  men- 
tally incapable  of  transacting  business.  A 
cross  bill  was  filed  by  appellants.  In  which 
they  asked  that  the  money  be  decreed  to  be 
paid  to  them.  The  association  answered  the 
cross  bill,  and  alleged  that  appellants  were  in- 
competent to  take  as  beneficiaries,  that  the 
certificate  issued  making  them  such  was  void, 
and  that  the  proceeds  should  revert  to  the  as- 
sociation. Appcfllee  Wlllson,  In  her  answer  to 
the  ci-oss  bill,  set  up  the  same  matters  alleged 
in  her  original  bill,  and  alleged  that  appellants 
were  Incompetent  to  take  as  beneficiaries,  and 
that,  under  the  constitution  and  by-laws  of  the 
association  and  the  -  laws  of  this  state,  the 
proceeds  of  the  benefit  certificate  were  paya- 
ble to  her.  Issues  were  made  on  the  original 
and  cross  bills,  and  the  court  found  that  the 
first  certificate  was  properly  surrendered,  and 
the  changes  in  the  beneficiaries  made  with 
the  full  knowledge  aud  consent  of  Kief  Daniel- 
son,  who  was  fully  competent,  but  also  found 
that  the  appellant  the  Norwegian  Old  People's 
Home  Society  was  Incompetent  to  take  under 
the  certificate  and  laws  of  the  association,  that 
P.  i.  Danlelson  was  a  member  of  the  Imme- 


diate family  of  hla  brother  Elef,  and  decreed 
that  the  assoclaticm  pay  one  half  of  the  pro- 
ceeds of  the  benefit  certificate  to  said  P.  3. 
Danlelson,  as  the  beneficiary  appohited  there- 
in, and  that  the  other  half  be  paid  to  appellee 
Dalsey  E.  Wlllson,  as  the  only  heir  at  law 
and  next  of  kin  of  Elef  Danlelson,  and  a  mem- 
ber of  his  family,  within  the  meaning  of  the 
certificate  and  laws  of  the  association.  On 
appeal  to  the  appellate  court  t^  appellants,  the 
decree  was  affirmed,  and  they  have  further 
appealed  to  this  court 

It  is  contended  by  appellants  that  the  ap- 
pellee Dalsey  E.  Wlllson  Is  not  competent  tx> 
take  any  benefit  under  the  certificate  and  laws 
governing  the  association,  and  that  If  it  be 
held  that  the  Norwegian  Old  People's  Home 
Society  is  also  incompetent  to  take,  the  whole 
fund  should  go  to  P.  3.  Danlelson,  while  It 
Is  strongly  urged  that  the  contract  having  beoi 
fully  executed  on  the  part  of  Elef  Danlelson, 
It  is  now  too  late  to  raise  the  question  of  the 
Incompetency  of  the  Norwegian  Old  People's 
Home  Society  as  a  beneficiary,  and  that  only 
the  association  itsdf  could  raise  any  question 
In  that  regard.  The  whole  question  as  to 
who  may  be  made  beneficiaries  must  be  set- 
tled. In  the  first  place,  by  reference  to  the  cer- 
tificate of  Incorporation  of  the  Policemen's 
Benevolent  Association.  The  object  of  the  as- 
sociation Is  stated  to  be:  "To  create  a  fund 
and  provide  means  for  the  relief  of  the  dis- 
tressed. Injured,  sick,  or  disabled  members  of 
the  association  and  their  Immediate  families." 
This  object  is  repeated  in  almost  the  Identical 
words  in  article  2  of  the  constitution  of  the  as- 
sociation. Article  11  of  this  constitution  Is  en- 
titled "Payment  of  Beneficiary,"  and  provides, 
among  other  things,  as  follows:  "Sec.  3. 
When  any  beneficiary  named  In  this  certificate 
of  any  deceased  member,  by  reason  of  death, 
operation  of  law  or  otherwise,  is  unable  to 
take  the  beneficiary  fund  of  such  deceased 
member,  then  such  beneficiary  fund  shall  be 
payable  to  the  helrs-at-law  of  such  deceased 
member  In  accordance  with  the  statutes  of 
Illlnoia  regarding  descent" 

There  can  be  no  question  that  the  Norwegian 
Old  People's  Home  'Society  was  incompetent 
to  take  under  the  terms  of  the  certificate  of  in- 
corporation of  the  association.  It  could  not  in 
any  way  be  held  to  be  a  member  of  the  de- 
ceased's immediate  family,  and  only  such  per- 
sons were  competent  to  take.  It  Is  no  answer 
to  say  that  the  statute  of  the  state  under  which 
the  association  was  organized  was  broad  enough 
to  permit  such  society  to  take.  The  incorpora- 
tors of  the  association  chose  to  restrict  the 
objects  of  its  benevolence  to  the  Immediate 
family  of  the  member,  and  the  courts  must 
construe  the  contract  as  they  find  It  Rockhold 
V.  Benevolent  Soc,  129  111.  440,  21  N.  E.  794. 
This  court  said  in  Alexander  v.  Parker,  144  IlL 
355,  on  page  363,  33  N.  E.  183:  "Where  the 
statute  under  which  a  benevolent  corporation 
is  organized,  and  its  charter  adopted  in  pur- 
suance of  such  statute,  designate  certain  classes 
of  persons  as  those  for  whom  a  benefit  fund 
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Is  to  be  accumulated,  a  person  not  belonging 
to  either  or  any  of  such  classes  Is  not  entitled 
to  take  the  fund.  The  corporation  has  no  au- 
thority to  create  a  tnnd  for  other'  persons  than 
the  classes  specified  in  the  law,  nor  can  a 
member  direct  the  fund  to  be  paid  to  a  person 
outside  of  such  classes.  Neither  the  act  of  a 
member  in  naming  a  person  who  is  not  within 
the  classes  to  be  benefited,  nor  the  act  of  the 
corporation  in  making  the  certificate  which 
it  issues  payable  to  such  person,  can  deprive 
the  beneficiaries  designated  by  the  law  of  their 
right  to  or  Interest  in  the  fund."  There  is  no 
question  as  to  the  liability  of  the  corporation 
Issuing  the  benefit  certificate.  The  only  ques- 
tion Is,  to  whom  does  the  fund  belong?  Palmer 
T.  Welch,  132  lU.  141.  23  N.  E.  412. 

It  does  not  change  or  alter  the  principle  an- 
nounced In  the  above  cases  that  they  arose 
on  certificates  issued  by  the  Royal  Arcanum, 
—an  order  operating  under  the  laws  of  Massa- 
chusetts. The  laws  of  Massachusetts  specl- 
fylug  the  classes  of  persons  who  may  become 
beneficiaries  were  applied  In  both  cases,  and 
It  was  held  that  such  laws  must  govern.  The 
Policemen's  Benevolent  Association  is  an  1111- 
ncds  corporation,  which  has  voluntarily  chosen 
to  restrict  its  benevolences  to  the  immediate 
familieB  of  its  members,  and  we  must  apply 
the  restrictions  found  in  the  statement  of  the 
object  of  the  association  as  specified  In  the 
certificate  of  incorporation,  and  not  the  stat- 
ute Itself  in  its  broadest  scope.  It  Is  obvious 
that  there  is  nothing  illegal  or  against  public 
policy  in  the  action  of  the  association  In  nar- 
rowing the  scope  of  Its  beneficial  action.  In 
ilartln  v.  Stubblngs,  126  lU.  387,  18  N.  E. 
657,  this  court  said  (page  406,  126  111.,  and 
page  661,  18  N.  B.):  "It  Is  clear,  however, 
that  the  statute,  by  empowering  a  member 
to  name  as  his  beneficiary  his  legatee  or 
devisee,  without  restriction,  proceeds  upon  a 
policy  much  broader  than  do  those  statutes 
which  limit  the  benefits  to  accrue  upon  the 
death  of  the  member  to  his  relatives  or  those 
in  some  way  dependent  upon  him."  In  that 
case  the  constitution  of  the  society  followed 
the  broad  language  of  the  statute,  and  we  ex- 
pressly discriminated  between  such  language 
and  that  used  limiting  the  benefits  to  the  rel- 
atives or  families  of  the  deceased  member,  as 
is  done  in-  this  case.  The  case  of  Association 
T.  Blue,  120  ni.  121,  11  N.  £.  331,  is  similar 
in  nearly  all  respects  to  the  case  last  cited. 
In  that  case  the  beneficiary.  Blue,  brought 
suit  against  the  benefit  association,  and  the 
association,  among  other  defenses,  Interposed 
that  of  ultra  vires.  On  the  same  line  of  rea- 
soning as  that  adopted  in  Martin  v.  Stubblngs, 
supra,— namely,  that  the  language  of  the  stat- 
ute naming  devisees  and  legatees  as  possible 
beneficiaries  was  broad  enough  to  cover  any 
person  who  could  have  been  appointed  such 
devisee  or  legatee  by  will,  though  appointed 
directly  by  the  member  In  his  benefit  certifi- 
cate,—this  court  held  that  Blue  was  entitled 
to  the  fund,  and  that  the  association  was 
estopped  to  plead  ultra  vires.    Rockhold  v. 


Benevolent  Sec.,  supra.  There  was  an  at- 
tempt In  the  Blue  Case,  by  the  association,  to 
evade  payment  of  the  benefit  secured  by  its 
certificate,  and  this  court  held  that  such  pay- 
ment could  not  be  avoided.  In  the  case  at 
bar  we  hold  to  the  same  doctrine,— that  the 
Policemen's  Benevolent  Association  cannot 
evade  payment  of  the  benefit  secured  by  Its 
certificate;  but,  the  contest  In  this  case  being 
between  different  claimants  to  the  benefit  of 
the  certificate,  it  is  the  duty  of  the  court  to 
determine  to  whom  It  should  be  paid. 

The  question  arises  as  to  the  meaning  to  be 
given  to  tbe  words  "immediate  family,"  ap- 
pearing In  tbe  statement  of  tbe  object  of  tbe 
association.  We  think  a  reference  to  other 
portions  of  its  constitution  will  show  what 
meaning  the  framers  of  the  same  attached  to 
it  The  section  quoted  above  from  article  11 
seems  to  Indicate  that  the  heirs  at  law  of  the 
deceased  member  were  deemed  to  be  his  "Im- 
mediate family."  The  word  "family"  is  used 
in  various  significations,  some  more  restricted, 
others  more  extended;  the  general  scope  and 
purview  of  the  statute  or  of  the  will  having 
to  be  considered  in  each  case.  It  is  used  to 
Indicate— First,  the  whole  body  of  persons 
who  form  one  household,  thus  Including  also 
servants;  second,  the  parents  with  their  chil- 
dren, whether  they  dwell  together  or  not; 
and,  third,  the  whole  groap  of  persons  closely 
related  by  blood.  Cent  Diet.  It  "may  mean 
a  man's  household,  consisting  of  himself,  bis 
wife,  children,  and  servants;  it  may  mean 
his  wife  and  children,  or  his  children  exclud- 
ing his  wife;  or,  in  the  absence  of  wife  and 
children,  it  may  mean  his  brothers  and  sis- 
ters or  next  of  kin;  or  it  may  mean  the 
genealogical  stock  from  which  he  may  have 
sprung."  2  Story,  Bq.  Jur.  (13th  Ed.)  i 
lOdSb.  Appellant  P.  J.  Danlelson,  a  brother 
living  in  the  household  of  Kief  Danlelson, 
would  be  a  member  of  his  family  by  virtue 
of  his  residence  and  relationship;  while  ap- 
pellee Dalsey  E.  Willson,  the  only  child  of 
Elef  Danlelson,  would  be  a  member  of  his 
family  by  virtue  of  such  relationship.  The 
term  "Immediate"  seems  to  offer  some  diffi- 
culty, Its  signification  generally  being  "not 
separated  from  Its  object  by  any  medium; 
directly  related;  nearest"  Taking  into  con- 
sideration the  section  of  article  11  quoted 
above,  we  think  appellee  Willson,  who  was 
his  next  of  kin  and  only  heir  at  law,  was  with- 
in the  designation  "immediate  family." 

The  appointment  to  P.  3.  Danlelson  of  one 
half  of  the  proceeds  of  the  benefit  certificate 
must  be  sustained,  and  the  appointment  of 
the  Norwegian  Old  Peoirie's  Home  Society  to 
the  other  half  must  be  held  to  be  inc^erativ.e, 
as  not  beihg  allowaMe  by-tiie  terms  of  the 
certificate  and  constitution  of  tbe  association. 
This  appointment  having  failed,  we  must  seek 
for  the  beneficiary  of  one-half  of  the  fund  ac- 
cording to  the  terms  of  section  3  of  article  11 
of  the^  constitution  of  tbe  appellee  association, 
which*  provides  that,  when  the  l>eneficlary 
named  by  operation  of  law  Is  unable  to  take, 
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then  sucb  fund  shall  be  payable  to  the  heirs 
at  law  of  such  deceased  member  In  accord- 
ance Willi  the  statutes  of  this  state  regarding 
descent  Elef  Danlelson  was  divorced  from 
his  wife  for  her  fault,  and,  when  he  died,  he 
left,  him  surviving,  the  appellee  Dalsey  E. 
Willson,  as  his  only  child,  and  therefore  his 
heir  at  law;  and,  as  such,  she  Is  clearly  en- 
titled to  the  remaining  one-half  of  the  pro- 
ceeds of  the  benefit  certificate.  The  Judg- 
ment of  the  appellate  court  Is  aflDrmed..  Judg- 
ment a£Blrmed. 


(176  111.  340) 

GUNDLING  T.  CITY  OF  CHICAGO.i 
(Supreme  Court  of  Illinois.    Oct  24.  1898.) 

OlGARBTTES— ReOULATINO  SAI.B — ObDINANCBS — 
QOBSTION  ON  APPBAU 

1.  Power  riven  cities  by  Bev.  St  c.  24,  art. 
6,  8  1,  par.  50,  to  regulate  the  sale  of  meats, 
poultry,  fish,  butter,  cheese,  lard,  vegetables, 
and  all  other  provisions,  does  not  authorize  reg- 
ulation'of  the  sale  of  tobacco. 

2.  Power  to  require  license  for  sale  of  cig- 
arettes is  given  cities  by  Rev.  St.  c.  24,  art.  5,  § 
1,  pars.  53,  66,  78,  authorizing  them  to  regulate 
inspection  of  tobacco,  to  pass  all  necessary  po- 
lice ordinances,  and  make  regulations  for  pro- 
motion of  health. 

3.  An  ordinance  requiring  a  license  for  sale  of 
cigarettes,  declaring  that  none  shall  be  issued 
for  their  sale  within  200  feet  of  a  school  house, 
and  declaring  a  penalty,  does  not  deprive  one 
of  liberty  and  property  without  due  process  of 
law. 

4.  There  Is  no  delegation  of  the  power  of  a 
city  council  to  the  mayor  by  an  ordinance 
which  requires  a  license  for  sale  of  cigarettes, 
declares  the  amount  to  be  paid  therefor,  and  the 
districts  within  which  sale  may  be  made, 
though  it  eives  the  mayor  a  discretion  to  deter- 
mine whether  a  license  shall  be  issued. 

5.  One  who,  on  prosecution  for  selling  ciga- 
rettes without  a  license,  in  violation  of  an  ordi- 
nance, merely  denied  the  power  of  the  city  to 
adopt  such  ordinance,  cannot  on  appeal  raise 
the  point  that  the  ordinance  was  void,  because 
delegating  to  the  mayor  a  discretion  to  deter- 
mine whether  a  license  should  be  issued. 

Appeal  from  criminal  court  Cook  county; 
William  G.  Ewing,  Judge. 

Harry  Gundllng  was  convicted  of  violat- 
ing an  ordinance  of  the  city  of  Chicago,  and 
appeals.     Affirmed. 

Charles  H.  Aldrlch  (Lee  D.  Mathias,  of 
counsel),  for  appellant  Howard  S.  Taylor, 
City  Pros.,  and  George  McA.  Miller,  Asst 
City  Pros.,  for  appellee. 

PHILLIPS,  J.  This  case  was  tried  on  an 
agreed  statement  of  facts,  which  showed  that 
the  city  of  Chicago,  by  its  city  council,  adopt- 
ed an  ordinance  which  provides,  by  section  1, 
that  the  mayor  shall,  from  time  to  time, 
grant  licenses  authorizing  the  sale  of  ciga- 
rettes. It  further  provides  what  formalities 
shall  be  observed  by  the  applicant  in  making 
bis  application,  sucb  as  a  bond  to  obey  the 
laws,  affidavit  of  good  character  and  reputa- 
tion, etc.,  and  gives  to  the  mayor  a  discre- 
tion to  determine  whether  a  license  shall  be 
Issued.     Section  2  provides  for  a  license  fee 

1  Rehearing  denied  December  9,  1898. 


of  $100  per  year,  and  that  no  license  shall  be 
granted  to  sell  cigarettes  within  200  feet  of 
a  school  house.  Section  3  provides  that  ev- 
ery license  'granted  shall  be  at  the  rate  of 
1100  per  year.  Section  4  grants  the  power 
to  the  mayor  to  revoke  any  license  for  cause. 
Sections  5  and  6  provide  the  manner  of  sell- 
ing cigarettes.  Section  7  makes  the  com- 
missioner of  health  the  general  supervisor 
and  Inspector  to  see  that  the  sale  of  ciga- 
rettes is  carried  on  according  to  law.  Section 
8  prescribes  the  penalty  for  the  violation  of 
the  terms  of  the  ordinance.  Section  9  Is  that 
the  ordinance  shall  be  in  force  after  Its  due 
passage  and  publication.  The  statement  fur- 
ther shows  that  appellant  on  or  about  the 
3l8t  day  of  December,  1897,  while  said  ordi- 
nance was  in  force,  and  after  the  same  had 
been  duly  published,  did  have,  keep  and  ex- 
pose for  sale,  and  offer  to  sell,  cigarettes 
within  the  city  of  Chicago,  without  having 
first  procured  a  license,  as  required  by  said 
ordinance.  The  defendant  was  convicted  be- 
fore a  Justice  of  the  peace,  and  a  fine  of  $50 
and  costs  entered  against  him,  from  which 
he  prosecuted  an  appeal  to  the  criminal  court 
of  Cook  county,  where,  on  trial  on  the  fore- 
going statement  of  facts,  he  was  found 
guilty,  and  a  fine  of  $50  assessed  against 
him.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  overruled,  to  which  he  ex- 
cepted, and  judgment  was  entered  against 
him. 

The  defense  was  based  on  the  ground  that 
the  ordinance  in  question,  as  enacted  by  the 
city  council,  was  not  within  the  powers  dele- 
gated to  the  city  by  the  legislature,  and 
hence  was  null  and  void,  and  that  the  ordi- 
nance and  judgment  of  the  court  •  deprived 
the  appellant  of  liberty  and  property  with- 
out due  process  of  law,  in  violation  of  the 
constitution  of  the  state  of  Illinois  and  of 
the  fourteenth  amendment  of  the  constitution 
of  the  United  States,  which  latter  In  part 
provides:  "No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  Immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law,  nor  deny  to  any  person  with- 
in Its  Jurisdiction  the  equal  protection  of  the 
laws."  The  contention  of  appellee  is  the  pow- 
er to  enact  this  ordinance  is  expressly  grant- 
ed by  paragraph  50,  §  1,  art.  6,  c.  24,  of  our 
Bevlsed  Statutes,  which  provides  the  com- 
mon councils  of  cities  shall  have  power  "to 
regulate  the  sale  of  meats,  poultry,  fish,  but- 
ter, cheese,  lard,,  vegetables  and  all  other 
provisions,  and  to  provide  for  place  and  man- 
ner of  selling  the  same."  The  power  to  li- 
cense and  regulate  the  sale  of  cigarettes.  It 
Is  contended,  is  Included  within  that  para- 
graph, and  that  the  term  "all  other  provi- 
sions" Includes  tobacco  In  the  list  of  enu- 
merated articles  by  the  language  as  used. 
■  The  articles— meats,  poultry,  fish,  butter, 
cheese,  and  lard— which  are  expressly  enu- 
merated In  the  above  paragraph,   and  the 
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power  expressly  given  therein  to  regulate  the 
sale  thereof,  are  articles  of  food  for  man, 
and  include,  by  the  express  enumeration  of 
articles,  only  provisions  to  be  used  for  man. 
The  term  "other  provisions,"  by  a  familiar 
canon  of  construction,  can  extend  only  to 
articles  of  the  same  character  as  those  spe- 
cifically enumerated.  When  general  words 
follow  an  enumeration  of  particular  things, 
such  words  must  be  held  to  include  only  such 
things  or  objects  as  are  of  the  same  UnA  as 
those  specifically  enumerated.  In  re  Swlgert, 
119  111.  83,  6  N.  EJ.  469;  Cecil  v.  Green,  161 
IlL  265,  43  N.  B.  llOo;  Emmons  v.  City  of 
Lewistown,  132  HI.  380,  24  N.  E,  5a  Lexl- 
'COgraphers  have  given  to  the  term  "provi- 
sions" a  broader  meaning  than  that  of  food 
for  man.  The  meaning  of  general  terms 
used  in  a  statute,  or  In  one  section  thereof, 
may  be  often  determined  from  the  connec- 
tion In  which  the  language  is  used  and  the 
purpose  to  be  subserved.  Paragraph  60, 
above,  providing  for  the  regulation  of  the 
sale  of  certain  enumerated  articles  of  food 
for  man  of  daily  consumption,  followed  by 
.the  general  term  "all  other  provisions,"  can- 
not be  held  to  include  in  the  term  "all  other 
provisions"  such  an  article  as  tobacco  in  any 
«f  its  various  forms.  Although  it  may  be  an 
.article  of  frequent  use,  yet  it  is  not  included 
within  the  meaning  of  the  term  "food  for 
man."  The  contention  of  appellant  is  that 
no  express  power  is  given  to  regulate  the 
sale  of  tobacco  by  the  provisions  of  para- 
graph 50.  We  hold  that  contention  of  ap- 
pellant must  be  sustained,  and  that  by  para- 
graph 50  no  power  is  given  to  the  city  coun- 
cil to  regulate  the  sale  of  tobacco. 

It  is  insisted  by  appellee  that  If  no  ex- 
press authority  for  licensing  the  sale  of 
cigarettes  is  given  under  paragraph  50,  above 
quoted,  the  power  exists  as  an  implied  power 
under  paragraphs  53,  66,  and  78  of  said  sec- 
tion 1,  which  provide  as  follows:  "Fifty- 
Third.  To  provide  for  and  regulate  the  inspec- 
tion of  meats,  poultry,  fish,  butter,  cheese, 
lard,  vegetables,  cotton,  tobacco,  flour,  meal 
and  other  provisions."  "Sixty-Sixth.  To  reg- 
ulate the  police  of  the  dty  or  village,  and 
pass  and  enforce  all  necessary  police  ordi- 
nances." "Seventy-Eighth.  To  do  all  acts, 
make  all  regulations  which  may  be  necessary 
or  expedient  for  the  promotion  of  health  or 
the  suppressim  of  disease."  An  ordinance 
may  derive  its  validity  from  several  different 
grants  of  power,  and  not  depend  solely  upon 
any  single  section  or  clause  of  a  statute. 
Kinsley  y.  City  of  Chicago,  124  111.  859,  16 
N.  E.  260.  An  implied  power  of  a  municipal 
corporation  is  a  power  necessarily  Incident  to 
the  exercise  of  those  powers  expressly  granted 
and  directly  and  Immediately  appropriate  to 
their  exercise.  People  v.  Chicago  Gas  Trust 
Co.,  130  lU.  268,  22  N.  E.  798;  Chicago  &  N.  W. 
Ry.  Co.  V.  City  of  Chicago,  148  lU.  141,  36  N.  E. 
881;  Mather  v.  City  of  Ottawa,  114  111.  659,  3 
N.  E.  216.  The  power  to  regulate  the  sale  of  an 
.article  includes  the  power  to  require  a  license 


to  authorize  the  sale  thereof.  Farwell  v.  City 
of  Chicago,  71  IlL  269;  Chicago  Packing  Co.  v. 
City  of  Chicago,  88  111.  221;  Kinsley  v.  City 
of  Chicago,  supra.  The  licensing  of  a  sale 
of  an  article  is  a  legitimate  means  of  regu- 
lating its  sale.  Chicago  Packing  Co.  v.  City 
of  Chicago,  supra.  By  the  paragraphs  above 
quoted,  power  Is  expressly  given  the  city  to 
provide  for  and  regulate  the  Inspection  of 
various  enumerated  articles,  including  tobac- 
co, and  this  would  Include  the  various  forms 
in  which  that  product  is  prepared  and  used. 
The  purpose  of  conferring  this  power  of  pro- 
viding for  and  regulating  the  inspection  of 
those  various  enumerated  articles  is  to  sub- 
serve the  public  welfare  and  protect  the  pub- 
lic health.  The  measure  has  relation  to  the 
public  health,  and  is  required  In  that  interest. 
With  this  "object  evidently  in  view,  the  legis- 
Lature  passed  an  act,  approved  June  15,  1887, 
In  force  July  1,  1887,  entitled  "An  act  to  pro- 
hibit selling,  giving  or  fumishhig  tobacco,  in 
any  of  its  forms,  to  minors,  and  providing  a 
penalty  therefor."  Section  1  of  said  act  pro- 
vides: "That  hereafter  no  person  or  persons 
in  this  state  shall  sell,  buy  for  or  furnish  any 
cigar  or  cigarette,  or  tobacco  in  any  of  its 
forms,  to  any  minor  under  sixteen  years  of 
age,  unless  upon  the  written  order  of  parent  or 
guardian."  Section  2  provides  that,  if  any 
person  or  persons  shall  violate  the  provisions 
of  section  1,  he,  she,  or  they  shall,  on  con- 
viction thereof,  forfeit  and  pay  for  each  of- 
fense the  sum  of  $20.  The  object  and  pur- 
pose of  this  enactment  were  to  subserve  and 
protect  the  health  and  welfare  of  the  class  of 
persons  to  whom  the  act  refers,  and  to  whom 
a  sale  is  forbidden.  The  consensus  of  opin- 
ion in  reference  to  the  use  of  cigarettes  Is 
that  they  are  Injurioiis  to  the  young  with 
immature  mhids,  and  common  observation 
causes  us  to  know  that  tobacco  In  the  form 
of  cigarettes  is  more  largely  used  by  those  of 
young  and  immature  minds  than  by  any  other 
class. 

It  is  urged  by  appellant  that  the  city  coun- 
cil has  no  right  to  single  out  a  particular 
form  of  manufactured  tobacco,  and  provide 
for  its  regulation,  and  require  a  license  for  its 
sale,  without  making  the  requirement  apply 
to  all  the  forms  in  which  tobacco  may  be 
used.  It  being  well  known  that  young  per-' 
sons  of  weak  and  immature  minds  are  more 
liable  to  use  tobacco  in  the  form  of  cigarettes 
than  in  any  other  form,  a  legislative  body 
may  properly  provide  for  the  regulation  and 
sale  of  that  article  in  the  form  in  which  it  Is 
likely  to  be  most  deleterious  and  injurious, 
and  may  restrict  the  sales  of  that  particular 
form  of  tobacco.  Paragraph  66,  before  quot- 
ed, expressly 'authorizes  the  adoption  of  ordi- 
nances necessary  to  police  power;  and  para- 
graph 78  la  an  express  authorization  of  the 
city  council  to  make  all  regulations  necessary 
or  expedient  for  the  promotion  of  health  or 
the  suppression  of  disease.  Under  these  two 
provisions,  express  authority  is  granted  the 
municipality  to  pass  all  ordinances  or  require- 
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ments  tending  to  promote  the  pabllc  health, 
morals,  security,  comfort,  and  welfare  of  the 
community.  Such  legislation  is  Indnded  with- 
in the  provision  authorizing  the  enactment  of 
police  regulations.  The  most  important  of 
police  powers  is  that  of  caring  for  the  health 
of  the  community,  and  that  is  hiherent  in  a 
mtmlclpallty,  and  may  be  exercised  whether 
expressly  granted  or  not,  because  the  preser- 
vation of  the  health  of  the  public  is  Indispen- 
sable to  the  existence  of  the  municipal  conpo- 
tation.  Ferguson  v.  City  of  Selma,  43  Ala. 
406. 

The  regulation  of  the  police  power  is  hardly 
susceptible  of  exact  definition,  as  the  exigen- 
cies of  each  case  are  varying,  and  the  cases 
are  innumerable  where  the  health  of  the  in- 
habitants of  the  municipality  may  be  In  some 
degree  endangered.  When  the  city  council 
considers  some  occupation  or  thing  dangerous 
to  the  health  of  the  community,  and.  In  the 
exercise  of  Its  discretion,  passes  an  ordinance 
to  prevent  such  a  danger.  It  is  the  policy  of 
the  law  to  favor  such  legislation  as  being 
humane  and  essential  to  the  preservation  and 
protection  of  the  community.  Mnnidpalltiee 
are  allowed  a  greater  degree  of  liberty  of  leg- 
islation in  this  direction  than  any  other.  The 
necessity  for  action  is  often  more  urgent,  and 
the  consequences  of  neglect  are  more  detri- 
mental to  the  public  good,  In  this  than  In 
any  other  form  of  local  evil.  It  being  clear 
that  the  public  health  and  welfare  of  a  large 
class  In  the  community  would  be  subserved 
and  protected  by  ordinances  regulating  the 
sale  of  tobacco  In  one  of  Its  manufactured 
forms,  an  ordinance  directed  to  the  protection 
of  the  health  or  welfare  of  that  particular 
class  of  the  community  would  be  a  police 
regulation  within  the  power  of  a  city  to  en- 
act under  the  power  expressly  granted  by 
paragraphs  66  and  78.  An  ordinance  of  this 
character  is  not  in  conflict  with  any  principle 
of  the  common  law,  or  with  any  public  or  gen- 
eral statute,  and  infringes  no  private  right  not 
necessarily  Infringed  In  the  Interests  of  good 
government  It  subserves  the  public  welfare, 
protects  the  health  of  the  community,  and  is. 
included  within  the  express  powers  granted 
the  city  council.    The  ordinance  was  not  void. 

Neither  did  the  ordinance  and  the  judgment 
of  the  court  deprive  the  appellant  of  liberty 
or  property  without  due  process  of  law.  The 
city  having  the  authority  to  enact  the  ordi- 
nance and  provide  a  penalty  for  its  violation, 
which  ordinance  applies  to  all  citizens  within 
the  community,  no  principle  of  the  constitu- 
tion of  the  state'  of  Illinois  or  of  the  United 
States,  or  the  amendments  thereto,  was  vio- 
lated. 

Appellant  Insists  that  the  ordinance  Is  void 
because  it  delegates  to  the  mayor  the  power 
to  determine  whether  the  license  should  be 
granted.  In  Swarth  v.  People,  109  111.  621, 
it  was  said  (page  626):  "It  is  true,  the  ordi- 
nance prescribing  the  dudes  of  the  mayor  in 
issuing  licenses  says  that  he  shall,  under  cer- 
tain circumstances,  'grant'  licenses  to  certain 


persons,  while  the  statute  authority  to  'grants 
such  licenses  is  given  only  to  the  city  council; 
but  the  substance  of  the  ordinance  Is  that  the 
city  council  grants  licenses  to  a  certain  class 
of  persons  upon  certain  conditions,  by  author- 
izing the  mayor  to  'grant,*— that  is,  to  Issue  or 
cause  license  to  be  Issued,  when  the  conditions 
are  complied  with.  This  Is  not  a  delegation 
to  the  mayor  of  the  power  of  the  coundl.  We 
see  no  objection  to  the  form  In  which  this 
power  of  the  council  Is  exercised,  or  the  mode 
In  which  the  license  was  issued."  The  ordi- 
nance, by  its  terms,  fixes  the  rate  per  annum 
to  be  charged  for  a  license,  and  regulates  the 
price  and  object  of  sale  of  the  particular 
article  to  which  it  refers,  all  of  which  is  en- 
acted by  the  city  council.  That  license  is  to 
be  granted  or  Issued  by  the  mayor,  and  thus 
carrying  out  the  express  will  of  the  city  coun- 
cil as  to  Issuing  the  license  Is  not  exercising 
a  power  conferred  on  the  city  council,  but  is 
a  method  by  which  the  coundl  exercises  its 
power  as  to  the  manner  in  which  the  license 
is  to  be  issued.  In  this  there  is  'no  delegation 
to  the  mayor  of  the  power  of  the  city  council. 
The  appellant,  however,  is  not  in  a  position  to 
raise  this  question,  from  the  facts  appearing 
in  this  record.  He  was  not  an  applicant  for 
a  license,  which  had  been  refused  him,  bnt 
was  before  the  court  admitting  that  he  had 
violated  an  ordinance  of  the  city  of  Chicago 
duly  passed  and  published,  and  denying  the 
right  of  the  dty  to  adopt  such  ordinance  regu- 
lating the  sale  of  cigarettes.  He  Is  not  In  a 
position  to  Invoke  the  judgment  of  this  court 
as  to  his  right  to  a  license,  nor  is  that  ques- 
tion before  us.  We  are  of  the  opinion  that 
the  ordinance  was  within  the  express  powers 
granted  to  the  city  council,  and  the  judgment 
of  the  court  was  not  violative  of  any  provi- 
sion of  the  state  or  federal  constitution.  The 
Judgment  of  the  criminal  court  ef  Cook  coun- 
ty iB  affirmed.     Judgment  affirmed. 

(178  III.  180> 
LENNING  V.  LKNNING.* 
(Supreme  Court  of  Illinois.    Oct  24,  1£98.) 

DiVOROB— CKDBLTT— GvinBN'CE— ADC1.TBKT— 

Appeal— HARMLESS  Eubok. 

1.  The  {question  whether  two  or  more  acts  of 
physical  violence  constitute  cruelty  sufficient  to 
justify  a  divorce  depends  on  their  character, 
the  manner  of  the  person  committing  them,  and 
the  surrounding  circumstances,  and  hence  is 
for  the  jury. 

2.  On  an  issne  of  a  husband's  cruelty  to  his 
wife,  a  letter  written  by  him,  itatinK  that  he 
has  committed  adultery,  not  intended  for  her, 
and  not  seen  by  her  until  after  they  have  sep- 
arated, is  inadmissible. 

3.  Where  adultery  is  charged  as  a  ground  of 
divorce,  and,  by  answer,  as  a  defense  to  a  cross 
bill  for  divorce  because  of  complainant's  adul- 
tery, a  withdrawal  of  the  charf;e  as  a  ground 
of  divorce  does  not  withdraw  it  as  a  defense 
to  the  cross  bill. 

4.  Where  an  application  for  divorce  for  adul- 
tery is  resisted  because  of  petitioner's  adultery, 
a  letter  written  by  him,  confessing  the  commis- 
sion of  such  acts,  tboui;h  not  signed  or  deliver- 
ed to  any  person,  is  admissible. 

1  Rehearing  denied  December  9,  1808. 
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E(.  In  diroroe  proceedings,  adolterj  need  only 
be  prored  br  a  preponderance  of  the  eridence. 

6.  A  charge  that  adultery  need  only  be  es- 
tablished by  a  preponderance  of  the  evidence, 
and  to  acquit  if  the  facts  relied  on  are  equally 
consistent  with  tniilt  and  innocence,  because  it 
must  be  clearly  established  by  a  preponderance, 
ia  inconsistrat. 

7.  Where  resimndent  In  proceedings  for  dl- 
yorce  because  of  adultery  establishes  t>etltion- 
er's  adultery  as  a  defense,  an  erroneous  instruc- 
tion on  the  issue  of  respondent's  adultery  ia  not 
reTeraibie  error. 

8.  On  appeal  from  a  dismissal  of  liis  cross  bill 
alleging  aaultery,  defendant  cannot  assign  er- 
'ror  in  the  admission  of  evidence  on  the  issue 

of  his  cruelty  to  omnplainant,  which  was  de- 
termined In  lus  faTor. 

Appeal  from  appellate  court.  First  district 
Bill  by  Addle  Lennlng  against  William  F. 
Lenning  for  divorce.  From  a  Judgment  of 
the  appellate  court  (73  ni.  App.  224)  affirming 
a  dismissal  of  complainant's  bill  and  defend- 
ant's cross  bill,  defendant  appeals,  and  com- 
plainant assigns  cross  error.    AfOrmed. 

A.  A.  Thomas  and  Wm.  J.  Ammen,  for  ap- 
peUapt  William  H.  Slack  and  John  a  Wil- 
son, for  appellee. 

BOOGS,  J.  We  hare  considered  the  briefs 
of  counsel,  and  in  connection  therewith  con- 
sulted the  record  in  this  cause,  and  have 
reached  the  conclusion  that  the  Judgment  of 
the  appellate  court  affirming  the  decree  ren- 
dered by  the  superior  court  Is  correct,  and 
should  be,  and  is,  affirmed.  The  opinion  of 
Mr.  Justice  Windes,  of  the  appellate  court, 
is  adopted  as  the  opinion  of  this  court.  In 
that  coiut  the  appellant  here  was  the  plalntltF 
In  error.    The  opinion  Is  as  follows: 

"Defendant  in  error  on  March  26,  1887,  filed 
her  sworn  bill  against  piaintict  in  error  in  the 
circuit  court,  charging  him  with  cruelty,  gen- 
erally, since  their  marriage,  without  alleging 
any  specific  time  or  place;  also,  with  habit- 
ual drunkenness  for  two  years  last  past,  and 
adultery,  at  divers  times  and  places  since  the 
marriage,  with  divers  lewd  women,  but  fixed 
no  specific  time,  place,  or  person  with  whom 
the  adultery  was  committed,— and  asking  for 
a  divorce  from  plaintiff  in  error.  Plaintiff  in 
error  answered,  denying  the  cruelty,  drunk- 
enness, and  adultery,  and  alleging  that  all 
said  charges  were  known  to  be  false  by  de- 
fendant In  error,  and  that  they  were  made  by 
her  to  compel  him  to  let  her  alone  in  her  adul- 
terous life,  and  to  allow  her  to  retain  certain 
property  described  in  her  bill,  and  that  she 
knew  before  her  bill  was  filed  that  he  was 
preparing  to  file  such  a  bill  against  her.  The 
answer  also  contains  a  demurrer  to  that  pw- 
tlon  of  the  bill  charging  him  with  cruelty 
and  adultery,  the  cause  of  demurrer  assigned 
being  that  there  was  not  sufficient  averment 
of  time  and  place  as  to  those  charges.  The 
cause  was  transferred  to  the  superior  court 
by  agreement,  and  on  June  S,  1897,  plaintiff 
in  error  filed  his  cross  bill,  alleging  that  on 
December  6,  1807,  be  discovered  the  unchas- 
tity  of  defendant  in  error,  charging  her  with 
adultery  with  one  Frank  Marvin,  and  also 


with  one  Johnson  and  other  men,  alleging 
times  and  places  as  to  the  adultery  with  Mar- 
vin, and  asking  for  a  divorce  from  her.  She 
answered,  denying  all  the  charges  of  adultery 
against  her,  and  later,  by  leave  of  court,  filed 
an  amended  bill,  and  an  amended  answer  to 
the  cross  bilL  The  amended  bU,  which  is 
sworn  to  by  her,  charges  plaintiff  in  error 
with  striking  her,  and  violently  and  angrily 
pushing  and  forcing  her  through  a  Window, 
etc.,  calling  her  vile  names,  and  falsely  char^ 
glng  her  with  being  unchaste  and  lewd  on 
December  1, 1896,  and  on  many  occasions  im- 
mediately preceding  and  following  said  date; 
also,  that  he  had  committed  adultery  on  oc- 
casions before  and  after  December  1,  1896, 
with  a  woman  named  Anna,  her  other  name 
and  identity  being  unlmown  to  defendant  in 
error.  The  answer  to  the  original  bill  was  or- 
dered to  stand  to  the  amended  bill.  The 
amended  answer  to  the  cross  bill  alleges  that 
plaintiff  in  error  has  for  a  considerable  time 
past  given  himself  ov»  to  adulterous  prac- 
tices; that  at  divers  times  and  places  since 
said  marriage  the  cross  complainant  has  com- 
mitted adultery  with  various  lewd  women, 
whose  names  are  to  this  defendant  unknown. 
The  replications  to  the  respective  answo* 
were  filed,  and  the  cause  tried  before  the 
court  and  a  Jury,  which  was  called  on  motion 
of  defendant  in  error.  Three  Issues  of  fact 
were  submitted  to  the  Jury,  viz.:  (1)  Has  the 
defendant,  William  F.  Leiming,  since  his  mar- 
riage to  the  complainant,  been  gnQty  of  ex- 
treme and  repeated  cruelty  to  said  complain- 
ant, as  charged  in  the  amended  bill?  (2)  Has 
the  said  defendant  William  F.  Lenning,  since 
his  marriage  to  complainant  Addle  Lenning, 
been  guilty  of  adultery,  as  charged  in  the 
amended  bill?  (3)  Did  said  Addle  Lenning 
commit  adultery,  as  charged  In  the  said  cross 
bill?  At  the  commencement  of  the  trial,  after 
the  Jury  were  sworn  to  try  the  Issues,  counsel 
stated,  in  behalf  of  defendant  in  error,  that 
he  withdrew  the  issue  of  adultery,  as  charged 
In  the  amended  bill,  and  the  trial  was  had  on 
the  first  and  third  issues  submitted.  The  ver- 
dict was  that  plaintiff  In  error  was  not  guilly 
of  cruelty,  and  that  defendant  In  error  was 
not  guilty  of  adultery.  Both  parties  moved 
for  a  new  trial.  Their  motions  were  over- 
ruled, and  the  court  dismissed  both  the  bill 
and  cross  bill  for  want  of  equity. 

"Plaintiff  in  error  coutenda  that  the  court 
erred  in  admitting  in  evidence  a  certain  writ- 
ing, Eshlbit  A;  that  the.  verdict  on  the  issue 
of  adultery  of  his  wife  Is  against  the  clear 
weight  of  the  evidence;  that  the  court  erred 
In  admitting  evidence  on  the  charges  of  cruel- 
ty, and  also  erred  in  giving  and  refusing  cer^ 
tain  instructions.  Defendant  In  error,  under 
cross  errors  assigned,  contends  that  her  first 
Instruction,  which  was  refused,  should  have 
been  given.  This  instruction  Is,  viz.:  *(1) 
The  court  instructs  the  Jury  that  If  they  be- 
lieve from  the  evidence  that  the  defendant 
William  F.  Lenning,  has  been  guilty  of  two 
or  more  acts  of  physical  ylolence  to  the  per- 
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son  of  the  complainant,  Addle  Lennlng,  he  1b 
guilty  of  extreme  and  repeated  cruelty,  as 
charged  In  the  complainant's  amended  bill; 
and  In  considering  such  acts  of  violence,  If 
any  have  appeared  from  the  evidence,  they 
may  properly  consider  any  abusive  or  Inde- 
cent language  used  by  the  defendant,  Wil- 
liam F.  Lennlng,  to  or  In  the  presence  of  com- 
plainant, as  tending  to  characterize  such  acts 
of  violence.  If  you  further  find  from  the  evi- 
dence that  any  such  abusive  or  Indecent  lan- 
guage was  used.' 

"It  is  elementary  that  the  court  should  not 
assume  the  province  of  the  Jury,  and  tell 
them  that  physical  violence  la  necessarily 
cruelty,  as  Is  done  In  this  Instruction. 
Whether  two  or  more  acts  of  physical  vio- 
lence to  a  person  is  cruelty,  depends  on  ttie 
character  of  the  violence,  the  manner  of  the 
person  committing  it,  and  all  the  circum- 
stances attending  such  acts,  as  well  as  many 
other  matters  which  could  be  enumerated 
that  might  have  a  bearing  in  determining 
whether  the  particular  violence  Is  cruelty  or 
not. 

"The  writing.  Exhibit  A,  which  the  court 
admitted  in  evidence,  is  too  vile  and  obscene 
to  be  copied.  In  substance,  it  Is  a  statement 
that  plaintiff  In  error  had  been  guilty  of 
adultery  with  one  or  more  women.  Three 
witnesses  testified  that  the  handwriting  was 
that  of  plaintifF  in  error,  and  he  did  not  deny 
It,  except  as  to  the  date,  December  29, 1896,  5 
p.  m.,  and  the  address,  'Dear  Mary.'  The 
writing  Is  not  signed  by  him.  It  does  not 
appear  that  the  writing  was  ever  seen  by 
defendant  in  error  until  about  six  weeks 
after  she  had  left  home,  and  then  it  was 
found  by  a  friend  who  went  with  her  to  aid 
her  In  getting  some  of  her  goods  from  the 
house  occupied  by  plaintiff  In  error,  their 
former  home,  and  during  his  absence.  He  had 
previously  changed  the  locUs  on  the  house, 
and  It  does  not  appear  how  she  gained  ad- 
mission, though  presumably  through  a  win- 
dow. It  Is  contended  that  admission  of  this 
writing  was  error,  because  It  did  not  tend  to 
prove  any  Issue  submitted  to  the  Jury,  and 
was  calculated  to  seriously  prejudice  plain- 
tiff in  error.  Strictly  speaking,  this  is  true. 
Certainly  It  was  not  admissible  to  prove 
cruelty,  as.  It  was  not  given  to  her;  nor,  so 
far  as  the  evidence  shows,  was  it  intended 
by  Lennlng  that  It  should  be  seen  by  his 
wife.  The  amended  answer  to  the  cross  bill 
alleged  that  Lennlng  'had  for  a  considerable 
time  past  given  himself  over  to  adulterous 
practices;  that  at  divers  times  and  places 
since  said  marriage  the  cross  complainant 
committed  adultery  with  various  lewd  wo- 
men, whose  names  are  to  this  defendant  un- 
known.' This  allegation  was  not  withdrawn 
by  Mrs.  Lennlng,  and,  if  true,  was  a  complete 
defense  to  the  cross  bill.  The  writing  was 
competent  and  material  proof  on  this  defense. 
Mr.  Bishop,  In  his  work  on  Marriage  and  Di- 
vorce (volume  2,  i  350),  says:  'By  all  opln- 
tons,  English  and  American,  one  shown  to 


be  guilty  of  adultery  cannot  have  a  divorce 
for  adultery  committed  by  the  other;  and  it 
makes  no  difference  which  was  the  earlier 
offense,  or  even  that  the  plaintiff's  followed 
a  separation  which  took  place  on  discovery 
of  the  defendant's.'  The  text  Is  sustained 
by  authority.  Smith  v.  Smith,  4  Paige,  436; 
Bast  V.  Bast,  82  111.  584.  The  real  issue  was 
whether  Lennlng  was  entitled  to  a  divorce 
from  his  wife  on  the  charge  of  adultery,  and 
the  court  might  very  properly  have  Instruct- 
ed the  Jury,  in  view  of  this  writing,  that  If 
they  believed,  from  the  evidence,  he  was 
guilty  of  adultery,  then  their  verdict,  as  to 
her,  should  be,  'Not  guilty;'  that  Is  to  say, 
though  she  might  be  guilty  of  adultery.  If  he 
was  also  guilty  of  the  same  offense  that  fact 
was  a  complete  answer  to  the  charge  against 
her,  and  a  bar  to  his  suit  The  Revised 
Statutes  (chapter  40,  {  7)  provide  that  'either 
party  shall  have  the  right  to  have  the  cause 
tried  by  a  jury.'  When  the  case  is  tried  by 
a  jury,  the  trial  has  all  the  incidents  of  a 
trial  at  common  law,  and  the  verdict  Is  not 
merely  advisory  to  the  court,  but  has  the 
force  and  effect  of  a  verdict  at  common  law. 
Razor  V.  Razor,  42  HI.  App.  5(H.  The  whole 
issue  made  by  the  cross  bill  and  answer  to 
It  was  tried  by  the  Jury,  and  this  writing, 
being  material  on  the  recriminating  defense 
of  adultery  by  Lennlng,  made  by  the  answer, 
was  properly  admitted  In  evidence. 

"The  court  gave,  at  request  of  defendant 
in  error,  an  Instruction,  viz.:  "The  court  in- 
structs the  Jury  that  the  act  of  adultery  can- 
not be  presumed,  but  must  be  alleged,  and 
clearly  established  by  a  preponderance  of  all 
the  evidence;  and  In  this  case,  If  you  believe 
the  facts  and  circumstances  relied  upon  t» 
prove  the  complainant.  Addle  Lennlng,  to^ 
have  been  guilty  of  dSultery,  are  as  well 
consistent  with  her  limocence  as  with  her 
guilt,  then  it  is  your  duty  to  find  her  not 
guilty  of  adultery.'  This,  we  think,  was 
error,  In  that  It  tells  the  jury  that  adultery 
must  be  clearly  established  by  a  preponder- 
ance of  all  the  evidence,  and  is  in  conflict 
with  instruction  numbered  1,  glvfen  for  plain- 
tiff In  error.  In  which  the  Jury  were  told  It 
was  not  necessary  to  prove  the  charge  of 
adultery  or  cruelty  beyond  a  reasonable 
doubt,  but  that  it  was  sufficient  In  either  case 
If  the  Jury  believe  that  such  charges,  re- 
spectively, were  proven  by  the  preiwnder- 
ance  of  the  evidence.  The  latter  Instruction 
states  the  law  correctly.  Crabtree  v.  Reed, 
60  111.  206;  McDeed  v.  McDeed,  67  111.  546. 
In  these  cases  it  was  held  that  instructions 
which  required  a  plaintiff  to  make  out  bis 
ease  by  a  dear  preponderance  of  the  evi- 
dence were  erroneous.  The  language  of  the- 
fourteenth  Instruction  is,  'clearly  established 
by  a  preponderance  of  all  the  evidence,'  and 
means  the  same  as  'clear  preponderance  of 
the  evidence.'  We  do  not  think  this  revers- 
ible error,  however,  in  this  case.  If  the  Jury 
had  found  Mrs.  Lennlng  guilty  of  adultery, 
we  think  the  court  should  have  set  aside  the 
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yerdlct,  because  the  writing,  Exhibit  A,  Is  a 
plain  statement,  In  his  own  handwriting, 
that  defendant  was  guilty  of  adultery.  He 
was  examined  about  It,  and  testified  that 
certain  words  In  the  writing  were  not  his 
handwriting,  but  was  not  asked  whether  the 
statements  In  the  writing  were  true  or  not. 
We  must  assume  that  they  were  true,  when 
he  failed  to  deny  them,  though  called  to  the 
stand  three  times  after  this  writing  was  ad- 
mitted in  evidence. 

"We  have  carefully  examtaied  the  whole 
evidence,  and  are  of  opinion  that  It  Justi- 
fies the  whole  verdict  of  the  Jury,  and  think 
that  on  the  evidence  the  court  did  not  err 
In  dismissing  both  the  bill  and  cross  bill. 

"The  contention  that  the  court  erred  in 
admitting  any  evidence  of  Lennlng's  cruelty 
is  not  tenable,  because  he  Is  found  not  guilty 
of  cruelty,  and  besides  it  was  admissible 
under  the  allegation  of  the  amended  bill. 
We  cannot  see,  after  a  thorough  examination 
of  the  whole  case,  that  he  was  in  any  way 
prejudiced  by  that  evidence. 

"From  a  particular  examination  of  all  the 
other  Instructions  given,  refused,  and  modi- 
fled,  of  which  complaint  has  been  made,  we 
find  no  reversible  error  In  any  of  them,  and 
the  decree  of  the  superior  court  Is  therefore 
affirmed." 

We  may  add,  we  held  In  Davis  v.  Davis, 
19  IlL  334,  that  the  charge  of  adultery  in  a 
bID  for  divorce  may  be  defeated  by  the  re- 
criminatory defense  that  the  complainant  in 
the  bill  had  committed  adultery,  and,  fur- 
thermore, that  under  the  operation  of  section 
10  of  chapter  40  of  the  Revised  Statutes, 
entitled  "Divorce,"  a  decree  of  divorce  on  the 
charge  of  adultery  should  not  be  granted  a 
complainant  shown  to  be  guilty  of  the  same 
offense.  The  general  doctrine  that  recrim- 
ination may  be  availed  of  to  defeat  the  com- 
plainant In  a  bill  for  divorce  is  reasserted  in 
Duberstein  v.  Dubersteln,  ITl  IH.  133.  49 
N.  B.  316.  The  Judgment  of  the  appellate 
court  Is  affirmed.    Judgment  affirmed. 

(176  ni.  194) 
COMMERCIAL  MUT.  ACC.  CO.  v.  BATES.i 

(Supreme  Court  of  IllinoU.    Oct.  24.  1898.) 
Accident  Insurance— Warranties  by  Applicant 
—Breach— Parol  Representations— Ef- 
fect—Appbai,— Review. 

1.  Where  the  applicant  for  accident  insur- 
ance, in  answer  to  an  interrogatory  askiuK  him 
to  state  what  other  insurance  he  has.  with  ttie 
companies'  names,  stated,  "Atlas,  $5,000;  Star, 
$10,000,  comb.,"  the  word  "comb."  is  not  re- 
sponsive to  any  part  of  the  answer,  and  is  snr- 
plnsage;  and  the  fact  that  bis  policy  was  not 
of  that  character  will  not  affect  the  validity 
of  the  insurance. 

2.  Where  the  applicant  for  insurance,  after 
stating  in  the  application  the  present  amount 
carried  by  him.  agrees  to  drop  part  of  it  at  a 
future  time,  such  promise  is  not  a  warranty, 
and  a  failnre  to  comply  therewith  will  not  ren- 
der the  contract  nngatory. 

3.  Deceased  applied  to  defendant  for  an'  ac- 
cident poKcy,   stating   in   the   application   the 


1  Rehearing  denied  Decemlier  9,  1898. 
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amount  he  already  held,  and  that  part  of  it 
would  be  canceled  at  a  future  time.  Defendant 
issued  a  policy,  and  instructed  its  agent  not  to 
deliver  the  same  until  the  amo.unt  agreed  to  be 
canceled  was  canceled.  Deceased  falsely  in- 
formed the  agent  that  it  was  canceled,  and  re- 
ceived the  policy.  Held,  that  the  written  appli- 
cation constituted  the  contract,  and  such  parol 
statement  could  not  be  shown  to  defeat  the 
policy. 

4.  The  judgment  of  the  appellate  court  af- 
firming a  judgment  of  the  trial  court  on  a  ques- 
tion of  fact  is  conclusive. 

Appeal  from  appellate  court,  Second  district. 

Assumpsit  by  Mary  Ball  Bates  against  the 
Commercial  Mntual  Accident  Company.  From 
a  Judgment  In  favor  of  piaintirr,  affirmed  in 
the  appellate  court  (74  111.  App.  336),  defendant 
appeals.     Affirmed. 

St.  John  &  Merrlam  and  H.  D.  McBurney, 
for  appellant.  A.  J.  Hopkins,  P.  H.  Thatcher, 
and  F.  A  Dolph,  for  appellee. 

CRAIO,  J.  This  was  an  action  of  assumpsit, 
brought  by  the  appellee,  Mary  Hall  Bates,  in 
the  circuit  court  of  Kane  county,  against  the 
appellant,  upon  an  accident  insurance  policy 
issued  by  it  to  her  brother,  Erasmus  Wl  Hall, 
in  which  she  was  named  as  beneficiary.  To 
the  declaration  the  defendant  pleaded  the  gen- 
eral issue,  and  also  filed  seven  special  pleas. 
To  these  pleas  the  plaintiff  Interposed  a  gen- 
eral demurrer,  which  the  court  sustained.  On 
October  1st,  after  the  demurrer  was  sustained 
to  the  seven  pleas,  the  defendant  obtained  leave 
to  ffie  an  additional  plea,  to  which  a  demurrer 
was  also  sustained.  On  October  4th  another 
additional  plea  was  ffied,  and  the  court  sus- 
tained a  demurrer  to  it.  On  October  7th  still 
another  additional  plea  was  filed,  to  which  the 
court  also  sustained  a  demurrer.  A  trial  was 
then  had  before  a  Jury,  resulting  in  a  verdict 
and  Judgment  In  favor  of  the  plaintiff  for  the 
amount  of  the  policy  and  interest  thereon.  To 
reverse  the  Judgment,  the  insurance  company 
appealed  to  the  appellate  court,  where  the  Judg- 
ment was  affirmed. 

The  prhidpal  question,  and.  Indeed,  the  only 
question  of  any  Importance,  presented  by  the 
record,  is  whether  the  court  ruled  correctly  in 
overruling  the  demurrers  to  the  special  pleas 
filed  by  the  Insurance  company.  We  will  con- 
sider first  the  ruUng  of  the  court  on  defendant's 
first  special  plea. 

It  is  set  up  In  the  plea  that,  before  the  issu- 
ing and  delivery  of  the  certificate  of  accident 
Insurance  set  out  in  the  declaration,  the  said 
Erasmus  W.  Hall  executed  and  delivered  to 
the  defendant  his  application  in  writing,  where- 
in and  whereby  he  warranted  the  statements 
therein  to  be  full  and  complete;  that  Hall 
agreed  to  accept  the  certificate  of  membership 
to  be  Issued  on  his  application  subject  to  all 
its  conditions  and  limitations;  that  said  appli- 
cation was  accepted  by  the  defendant,  and  it 
thereupon  Issued  and  delivered  to  said  Hall 
its  certificate  or  policy  of  accident  Insurance  in 
said  plaintiff's  declaration  set  forth,  the  war- 
ranties and  agreeinents  contained  In  the  ap- 
plication of  said  Hall  for  membership  being. 
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by  the  terms  of  said  certificate,  Incorporated 
into  and  made  a  part  of  said  contcact  or  cer- 
tificate of  accident  insurance  in  said  plaintifTs 
declaration  mentioned;  tliat  in  the  application 
made  by  said  Hall  and  delivered  to  tills  de- 
fendant, among  other  things  contained  there- 
in and  made  a  part  thereof,  appears  the  fol- 
lowing interrogatory:  "(13)  Have  you  any 
other  accident  insurance?  If  so,  name  amount 
and  companies;"  that  the  said  Hail,  in  his  said 
application,  then  and  there  made  written  an- 
swer to  said  Interrogatory,  as  follows:  "Atlas, 
?5,000;  Star,  $10,000,  comb.;  will  drop  Star 
July  15,  '96;"  that  the  word  "comb.,"  as  ap- 
pearing in  said  Hall's  answer  to  said  last- 
mentioned  question  In  said  application  incor- 
porated, was  and  \b  a  common  abbreviation  for 
the  word  "combination,"  thereby  meaning  a 
iwlicy  or  certificate  of  accident  insurance  pro- 
viding for  double  benefits  in  the  event  of  ex- 
ternal, accidental  violence  causing  disability  or 
death;  that  at  the  time  of  the  maldng  and  de- 
livery of  said  application  aa  aforesaid,  and  at 
the  time  said  defendant  so  issued  and  de- 
livered its  said  contract  or  certificate  of  acci- 
dent insurance  in  said  plaintiff's  declaration 
set  forth,  said  Hall  did  not  have  $10,000 
combination  accident  insurance  in  said  Star 
Accident  Company,  and  had  no  combination 
accident  Insurance  in  same;  that  the  answer 
of  said  Hall  to  said  interrogatories  was  not 
then  and  there  full  and  complete,  and  was  not 
true;  that  by  reason  of  said  Hall's  false  an- 
swer to  said  interrogatories  in  said  application 
contained,  so  executed  and  delivered  by  the 
said  Hall  as  aforesaid,  and  by  reason  of  said 
answers  not  being  then  and  there  full  and 
complete,  the  said  policy  or  contract  of  ac- 
cident insurance  in  said  plaintiff's  declaration 
set  forth  became  and  was  absolutely  null  and 
void,   etc. 

Although  a  policy  of  Insurance  refers  to  and 
makes  the  application  a  part  of  the  policy,  yet 
it  is  well  settled  that  only  such  statements  as 
are  made  strictly  in  answer  to  the  inquiries 
contained  In  the  application  can  be  regarded 
as  warranties.  Wood,  Ins.  §§  144r-160;  Fland. 
Ins.  (2d  Ed.)  236,  287;  Insurance  Co.  v.  Boom- 
er, 52  111.  442;  Insurance  Co.  v.  Cornick,  24 
111.  456.  Here  the  plea,  in  substance,  merely 
sets  out  the  thirteenth  Interrogatory  and  an- 
swer, and  then  avers  that  the  deceased  did  not 
have  a  certain  form  of  policy,  which  it  desig- 
nates as  a  combination  policy.  This  is  the 
substance  of  the  plea.  It  contains  no  allega- 
tion tliat  the  deceased  did  not  have  $5,000 
In  the  Atlas,  and  $10,000  in  the  Star,  nor  does 
It  allege  that  part  of  the  deceased's  answer 
wiilch  is  responsive  to  the  question  propound- 
ed to  him  is  untrue.  Referring  to  the  thir- 
teenth interrogatory  and  answer,  upon  which 
the  plea  is  predicated,  it  wiU  be  seen  that  the 
only  Information  sought  was  whether  the  de- 
ceased had  any  other  accident  Insurance,  and, 
if  he  had,  then  he  was  required  to  name  the 
amount  and  the  company.  There  were  but 
two  subjects  upon  which  he  was  required  to 
answer.    If,  then,  the  assured  truthfully  stated 


whether  he  had  other  accident  Insurance,  and 
the  amount  and  companies,  he  answered  every- 
tliing  required  of  him,  and  the  policy  cannot 
be  forfeited.  If  the  answer  required  by  the 
Interrogatoty  of  the  company  was  true,  de- 
ceased has  complied  with  the  requirements  of 
the  company's  question,  and  it  must  be  held 
liable  under  its  policy.  If  the  company  deemed 
it  important  to  obtain  any  other  information 
from  the  deceased  relating  to  the  subject,  it 
had  the  right  to  propound  other  questions  be- 
fore Issuing  the  policy;  and.  In  the  absence  of 
any  further  demand  for  Information  by  the 
company,  it  will  be  presumed  that  further  in- 
formation was  not  deemed  material.  Whatev- 
er the  assured  may  have  answered  In  addition 
to  maldng  full  and  complete  answer  to  the  in- 
terrogatory propounded  was  mere  surplusage, 
which  cannot  be  availed  of  by  the  company 
for  the  purpose  of  defeating  Its  policy.  The 
deceased.  In  answer  to  the  interrogatory,  said 
that  he  had  $5,000  in  the  Atlas  Insurance  Com- 
pany, and  $10,000  In  the  Star.  This  was  a  full 
and  complete  answer  to  the  interrogatory,  and 
it  is  not  charged  in  the  plea  that  the  answer 
Is  untrue.  The  word  "comb.,"  included  in  the 
answer,  was  not  responsive  to  any  part  of  the 
question,  and  may  be  regarded  as  surplusage. 
What  may  have  been  intended  by  the  use  of  the 
word  "comb."  in  the  answer  is  not  entirely 
clear,  but,  as  that  part  of  the  answer  may  be 
regarded  as  surplusage,  it  is  Immateriajt  what 
the  intention  was.  We  tlilnk  the  plea  was 
bad,  and  the  court  could  not  liave  done  oth- 
erwise tlian  sustain  the  demurrer  to  it. 

The  second  special  plea  to  which  the  court 
sustained  a  demurrer  was  substantially  like 
the  first,  and  what  has  been  said  in  regard  to 
the  first  plea  disposes  of  the  second. 

The  third  special  plea  contains  substantial- 
ly the  same  allegations  as  to  the  making  of 
the  application,  the  statement  of  the  warran- 
ties contained  therein,  their  Incorporation  in- 
to the  contract,  the  same  question  and  an- 
swer, the  allegation  as  to  the  making  and  de- 
livery of  the  policy,  the  explanation  of  the 
words  "Star"  and  "comb.,"  and  then  alleges 
as  a  breadi  of  warranty  that  the  said  Hall 
did  not  drop  his  $10,000  of  Insurance  In  the 
Star  Accident  Company  in  accordance  with 
the  warranty,  but  kept  the  same  In  force  un- 
til his  death,  whereby  the  said  policy  be- 
came and  was  absolutely  null  and  void. 
This  plea  is  liable  to  the  same  objection  that 
exists  to  the  two  preceding  ones.  The  ques- 
tion propounded  contained  nothing  which  re- 
quired a  promise  on  the  part  of  the  deceased 
In  regard  to  the  dropping  of  the  Star.  That 
part  of  the  answer  In  which  the  deceased 
said,  "will  drop  Star  July  16,  '96,"  was  not 
responsive  to  anything  contained  In  the  in- 
terrogatory, and  was  therefore  mere  surplus- 
age. 

There  is  another  fatal  objection  to  the  plea. 
The  allegation  is  that  deceased  stated  that 
he  had  $10,000  In  the  Star  Insurance  Com- 
pany, which  he  promised  to  drop  on  the  15th 
day  of  July,  1896,  and  that  be  failed  to  do 
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so.  He  did  hare  the  amount  of  Instirance 
in  the  Star  stated,  so  that  part  ot  the  state- 
ment was  true.  The  only  part  of  the  state- 
ment relied  upon  as  false  Is  that  he  agreed 
to  drop  the  insurance  at  a  certain  ttane,  and 
failed  to  do  so.  In  other  words,  the  de- 
ceased promised  to  do  a  certain  act  In  the 
future,  and  failed  to  live  up  to  his  promise, 
In  a  case  of  this  character,  a  breach  of  war- 
ranty cannot  be  predicated  upon  a  promise 
to  do  something  In  the  future  or  upon  an  un- 
executed Intention.  In  People  t.  Ellis,  128 
111.  9,  20  N.  B.  692,  It  was  held  that  a  prom- 
ise to  perform  an  act  though  accompanied 
with  an  intention  not  to  perform.  Is  not  such 
a  representation  as  can  be  made  the  ground 
ot  an  action  at  law,  as  for  fraud.  In  the^  dis- 
cussion of  a  similar  question  In  Gage  v.  Lew- 
is, 68  lU.  604,  It  was  said  (page  615):  "It  can- 
not be  said  that  these  representations  and 
promises  were  false  when  made,  for  until 
the  proper  time  arrived,  and  plaintiff  re- 
fused to  comply  with  them,  It  could  not  posi- 
tively be  known  that  they  would  not  be  per- 
formed. Even  If,  at  the  time  they  were 
made,  it  was  not  Intended  to  comply  with 
them,  it  was  but  an  unexecuted  intention, 
which  has  never  been  held,  of  Itself,  to  con- 
stitute fraud.  If  they  legally  amount  to  any- 
thing, they  constitute  a  contract  *As  dis- 
tinguished from  the  false  representation  of 
a  fact  the  false  representation  as  to  a  mat- 
ter of  intention,  not  amounting  to  a  matter 
of  fact  though  it  may  have  Influenced  a 
transaction,  is  not  a  fraud  at  law.' "  So,  In 
Kltson  V.  Farwell,  132  111.  327,  23  N.  B.  1024, 
It  was  held  that  a  promise  to  perform  an  act 
or  to  pay  for  goods  when  the  price  Is  due, 
though  accompanied  with  an  Intention  not  to 
perform.  Is  not  such  a  fraudulent  representa- 
tion as  can  be  made  the  basis  of  an  action 
of  law  for  deceit;  that  such  a  promise  Is  not 
false  when  made.  If  the  deceased  failed  to 
drop  the  insurance  in  the  Star,  as  he  agreed 
to  do,  it  may  be  that  an  appropriate  action 
might  be  maintained  for  a  breach  of  the 
agreement.     But  such  Is  not  this  case. 

It  Is  clatmed  that  the  agreement  was  a 
warranty  on  the  part  of  the  deceased,  a 
breach  of  which  rendered  the  policy  void. 
We  do  not  concur  in  that  view.  As  was  well 
said  by  the  appellate  court:  "The  agreement 
could  in  no  sense  be  regarded  as  a  warranty 
of  any  existing  fact,  but  a  mere  promise  to 
do  a  particular  thing  in  the  future,  which, 
if  unperformed,  subjected  the  promisor  to 
such  liability  as  might  follow  the  breach  of 
any  other  ordinary  promise,  but  would  not 
have  the  effect  of  rendering  the  entire  con- 
tract nugatory." 

The  fourth,  fifth,  and  sixth  pleas  do  not 
differ  substantially  from  the  first  second, 
and  third;  and,  as  Oie  demurrer  was  prop- 
erly sustained  to  the  latter  pleas,  for  the 
sicme  reason  it  was  property  sustained  to  the 
former. 

The  seventh  plea  is  not  relied  upon  in  the 
argument  so  far  as  the  alleged  rejection  of 


Hall's  application  by  any  other  insurance 
company  Is  concerned,  but  is  only  relied  upon 
as  setting-up  a  defense  based  on  the  fraud 
Hall  practiced  on  the  defendant  in  obtaining 
the  policy.  The  seventh  plea  may  properly 
be  considered  with  the  three  additional  pleas, 
filed  October  Ist  4th,  and  7th,  as  they  all 
rest  substantially  on  the  same  principle. 

In  the  first  additional  plea  it  is  in  substance 
alleged  that  t>n  July  10,  1896,  Hall  called  at 
the  office  of  Lincoln,  the  agent  of  the  defend- 
ant company  In  Chicago,  and  Inquired  If  he 
represented  an  accident  company  that  had  no 
pro  rata  clause  in  its  policies,  and  was  in- 
formed that  defendant's  policies  contained  no 
such  danse;  that  Hall  obtained  one  of  de- 
fendant's blank  applications;  that  on  the 
14th  of  July,  1896,  he  returned  to  the  agent's 
ot&ce  with  the  application  filled  out  and  had 
written,  in  answer  to  the  Inquiry  therein  as 
to  other  accident  Insurance,  as  follows:  "At- 
las, $5,000;  Star,  $10,000,  comb.;"  that  de- 
fendant's agent  told  Hall  It  would  be  useless 
to  send  the  application  to  the  defendant  com- 
pany, as  they  would  not  write  him  while  he 
was  carrying  so  large  an  amount  of  accident 
Insurance;  that  Hall  replied  that  he  was  go- 
ing to  drop  the  Star  insurance,  as  it  had  a 
pro  rata  clause  In  It  and  he  would  not  have 
that  kind  of  Insurance;  that  Lincoln  then 
told  him  he  had  better  write  that  into  the 
application,  and  Hall  did  so,  by  writing  after 
the  above  quoted  words,  "will  drop  Star 
July  15,  "96;"  that  he  then  delivered  the  ap- 
plication to  the  agent  with  a  request  that  it 
be  forwarded  to  defendant's  home  office; 
that  a  policy  was  written  on  this  application, 
and  forwarded  to  the  agent  Lincoln,  with  in- 
structions not  to  deliver  it  or  receive  the 
premium  until-  he  had  been  assured  by  Hall 
that  the  Star  Insurance  had  been  dropped 
and  canceled,  as  per  statement  of  his  appli- 
cation; that  subsequently,  upon  the  return 
of  ECall  to  the  agent's  office,  the  agent  told  him 
of  the  receipt  of  the  policy,  and  of  the  In- 
structions of  defendant  to  him,  as  above  set 
forth,  and  Hall  thereupon  told  the  agent  that 
he  had  dropped  the  same,  and  that  it  was 
canceled;  that  relying  upon  the  truth  of 
this  statement  the  agent  delivered  the  policy 
in  question  to  Hall,  and  received  the  pre- 
mium therefor;  alleges  the  statement  of  Hall 
that  be  bad  dropped  his  Star  Insurance  was 
a  material  fact;  that  the  defendant  would 
not  have  delivered  this  policy  to  the  said 
Hall  had  he  not  stated  to  the  agent  that  he 
had  already  dropped  his  Star  insurance. 
The  plea  then  alleges  that  at  the  time  said 
Hall  made  the  above  statements,  and  at  the 
time  he  made  the  application  and  the  policy 
was  delivered  to  him,  he  had  the  two  other 
policies  in  the  Star  Accident  Insurance  Com- 
pany mentioned  in  the  pleas  hereinbefore 
set  forth;  that  the  statements  to  the  agent 
that  he  had  dropped  this  Insurance,  and  that 
the'same  was  canceled,  were  false  and  fraud- 
ulent; that  thereby  the  policy  became  null 
and  void,  etc. 
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Where  a  written  application  Is  required  to 
be  signed  by  the  assured,  and  Is  so  signed, 
and  a  policy  of  Insurance  Is  Issued  upon  the 
application,  as  -was  the  case  here,  the  applica- 
tion and  the  policy  constitute  a  written  con- 
tract by  and  between  the  assured  and  the  In- 
surance company;  and,  where  a  controversy 
arises  in  regard  to  what  the  contract  Is  be- 
tween the  parties,  that  controversy  must  be 
determined  by  the  application  and  the  policy. 
But  here  the  insurance  company,  by  the  pleas 
under  consideration,  Is  not  willing  to  have  the 
matter  In  dispute  settled  by  the  terms  of  the 
application  and  policy  Issued  upon  It,  but  It 
desires  to  resort  to  parol  evidence  to  estab- 
lish an  agreement  different  from  the  one  es- 
tablished by  the  application  and  the  policy. 
That  cannot  be  done.  A  contract  of  that 
character  cannot  rest  partly  in  writing  and 
partly  in  parol.  It  cannot  be  varied,  ex- 
plained, or  added  to  by  .parol  evidence.  "Pa- 
rol evidence  of  what  passed  at  the  time  of 
making  a  policy  Is  not  admissible  to  restrain 
the  effect  of  the  same.  •  *  •  No  usage  of 
an  Insurance  company,  nor  even  the  express 
agreement  of  the  parties,  whether  made  pre- 
vious to  or  at  the  time  of  the  execution  of  the 
policy,  can  be  admitted  to  explain,  modify, 
or  control  the  written  contract"  May,  Ins. 
(3d  Ed.)  §  579.  Biddle,  in  his  work  on  In- 
surance (section  523),  says:  "When  the  con- 
tract of  Insurance  Is  reduced  to  writing,  the 
prior  negotiations  of  the  party  In  respect  of 
It  are  deemed  to  be  merged  in  the  document, 
which  in  law  is  conceived  to  be  the  evidence 
of  the  agreement  they  finally  fix  upon,  and 
parol  evidence  is  inadmissible  to  vary  Its 
terms.  The  rule  Just  stated  does  not  depend 
upon  any  rule  of  evidence,  in  the  opinion  of 
the  writer;  but  it  is  submitted  the  real  ground 
is  that,  by  a  fundamental  rule  of  substantive 
law,  an  agreement  reduced  to  writing  is  sup- 
posed to  contain  the  parties'  meaning,  and 
therefore  parol  evidence  cannot  be  admitted 
to  vary  It"  The  same  doctrine  is  announced 
in  Bliss,  Ins.  p.  653. 

Here  the  contract  was  reduced  to  writing. 
It  is  found  In  the  application  and  the  policy, 
and  in  that  contract  will  be  found  the  state- 
ment that  Hall  had  $5,000  Insurance  in  the 
Atlas  Insurance  Company,  and  $10,000  In  the 
Star.  But  the  defendant  undertakes  to 
change  that  written  contract  by  proving  that 
the  deceased,  before  the  policy  was  delivered, 
said  he  had  only  $5,000  in  the  Atias,  and  none 
In  the  Star;  that  he  had  dropped  the  Insur- 
ance hi  the  Star.  The  admission  of  such  evi- 
dence would  be  in  direct  conflict  with  the 
rule  of  law  declared  In  the  authorities  cited. 
When  Hall  disclosed  the  fact  by  his  applica- 
tion in  writing,  that  he  had  $5,000  In  the  At- 
las and  $10,000  in  the  Star,  if  his  application 
was  not  satisfactory  it  was  the  plain  duty  of 
defendant  to  reject  the  application.  If  the 
company  was  willing  to  insure  Hall  in  case 
he  would  drop  the  Star,  it  was  its  duty  to 
notify  Hall  that  it  could  not  insure  him  un- 
der the  application  he  had  submitted,  but  that 


if  he  would  drop  the  insurance  In  the  Star, 
and,  after  It  was  dropped,  make  a  new  ap- 
plication to  the  company,  showing  that  the 
only  insurance  which  he  then  had  was  $5,000 
in  the  Atias,  It  would  then  issue  a  policy  to 
him.  The  company  would  then  have  been  pro- 
tected. This  course,  however,  was  not  pur- 
sued; but  the  company,  after  being  notified 
by  the  application  that  Hall  had  $10,000  in 
the  Star,  undertook  to  rely  on  a  side  agree- 
ment resting  In  parol,  to  the  effect  that  Hall 
would  in  the  future  drop  the  insurance  which 
he  bad  in  the  Star.  Such  an  agreement 
cannot  be  pleaded  as  a  defense  to  an  action 
on  the  policy  in  a  case  of  this  character.  We 
think  the  pleas  were  bad,  and  the  demurrer 
was  properly  sustained. 

It  Is  also  claimed  that  the  proof  failed  to 
show  that  Hall  was  Injured  by  accidental 
violence,  or  that  his  death  was  the  result  of 
external,  violent,  and  accidental  means.  The 
suflSclency  of  the  evidence  was  a  question  of 
fact  for  the  Jury,  and  the  Judgment  of  the 
appellate  court  afSrming  the  Judgment  of  the 
circuit  court  is  conclusive  on  questions  of 
fact  The  Judgment  will  be  afilrmed.  Judg- 
ment affirmed. 


(ITS  III.  221) 

CHICAGO  TIP  &  TIRE  CO.  et  al.  t.  CHI- 
CAGO NAT.  BANK.1 
(Supreme  Court  of  Illinois.    Oct  24,  1888.) 

Corporation  —  Acthoritt  of  OrFiCEU — ExEcn- 
Tios  OF  Judgment  Notk. 
Where  a  corporation,  by  a  course  of  deal- 
ing, has  held  out  its  treasurer  to  the  public, 
and  those  dealing  with  it,  as  clothed  with  full 
powers  of  a  general  financial  agent,  such  officer 
has  implied  authority  to  execute  on  its  behalf 
a  judgment  note,  with  warrant  of  attorney. 

Appeal  from  appellate  court,  First  district 
Suit  by  the  Chicago  Tip  &  Tire  Company 
and  others  agahist  the  Chicago  National 
Bank.  The  Judgment  of  the  county  court 
of  Cook  county,  dismissing  plaintiffs'  pe- 
tition, was  affirmed  by  the  appellate  court 
(74  111.  App.  439),  and  plaintiffs  appeaL  Af- 
firmed. 

Wlckersham  &  Hayner,  for  appellants.  E. 
L.  Tatham,  for  appellee. 

CARTER,  O.  3.  This  is  an  appeal  from  a 
Judgment  of  the  appellate  court  affirming  a 
judgment  of  the  county  court  of  Cook  county 
dismissing  the  petition  of  appellants  brought 
to  have  the  lien  of  a  Judgment  by  confession 
entered  In  favor  of  appellee  against  the 
March-Davis  Cycle  Company  set  aside.  The 
March-Davis  Cycle  Company,  a  corporation, 
was  indebted  to  the  Chicago  National  Bank 
on  two  promissory  notes, — one  for  the  sum 
of  $10,000,  due  May  29,  1896,  and  the  other 
for  $5,000,  due  June  24,  1896.  On  May  29, 
1896,  a  Judgment  note  for  $15,000,  with  war- 
rant of  attorney  to  confess  judgment  at  any 
time  thereafter,  was  given  to  the  appellee. 


1  Rehearing  denied  December  9,  1898. 
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the  Chicago  National  Bank,  as  collateral  se- 
curity, which  note  was  signed:  "March- 
Davis  Cycle  Co.,  by  C.  C.  Murray,  Treas." 
On  June  1,  1896,  the  appellee  caused  judg- 
ment to  be  entered  on  this  note  for  $14,- 
177.(iO,  and  an  execution  was  Issued  and 
levied  on  all  the  personal  property  of  the 
cycle  company.  On  the  saiae  day,  and 
shortly  after  the  levy,  the  cycle  company 
made  a  general  assignment  for  the  benefit 
of  its  creditors,  and  on  June  9th  the  prop- 
erty levied  on  was  ordered  by  the  court-  to 
be  turned  over  to  the  assignee,  subject  to 
the  prior  rights,  liens,  and  equities  of  the 
appellee  upon  the  same.  A  petition  was  filed 
by  appellants  in  the  county  court,  alleging 
that  they  were  creditors  of  the  cycle  com- 
pany: that  the  said  Judgment  note  was  given 
in  collusion  with  appellee,  for  the  purpose  of 
allowing  appellee  to  obtain  a  preference  over 
the  other  creditors;  that  the  note  and  war- 
rant of  attorney  were  not  under  seal  of  the 
company,  and  were  executed  by  Its  treas- 
urer without  any  authority  from  the  board 
of  directors,  and  that  he  had  no  authority, 
by  virtue  of  his  office,  to  execute  the  same; 
and  praying  that  the  lien  of  the  appellee,  as 
recognized  by  the  former  order  of  the  county 
court,  be  set  aside,  and  distribution  of  the 
assets  of  the  insolvent  company  be  made  pro 
rata.  The  appellee  denied  collusion  with 
the  company's  officers,  and  also  denied  that 
the  treasurer  was  without  authority  to  exe- 
cute the  Judgment  note,  but  alleged  that  he 
was  the  chief  financial  officer  of  the  cycle 
company,  and  had  full  power  and  authority 
to  make  the  same,  and  denied  the  jurisdic- 
tion of  the  county  court  to  set  aside  the  Judg- 
ment or  the  lien.  On  the  hearing  no  col- 
lusion or  fraud  was  shown,  and  appellants 
have  abandoned  the  position  that  the  judg- 
ment should  be  set  aside  as  a  fraudulent 
preference,  but  they  insist  the  warrant  of 
attorney  was  not  authorized  by  the  company, 
and  that  the  Judgment  entered  on  it  was 
therefore  void,  and  that  the  lien  of  appellee 
must  fall.  It  was  held  in  McDonald  r. 
Chisholm,  131  lU.  273,  23  N.  B.  596,  and  At- 
water  v.  Bank,  152  111.  605,  38  N.  B.  1017, 
that  the  authority  of  an  officer  of  a  corpora- 
tion to  execute  its  judgment  notes  might  ap- 
pear from  all  the  facts  and  circumstances 
surrounding  the  transaction;  In  other  words, 
that  the  authority  might  be  implied,  although 
there  was  no  express  action  of  the  corpora- 
tion conferring  It  See,  also,  Burch  v.  West, 
134  IIL  258,  26  N.  E.  658.  It  was  said  in 
Snyder  Bros.  v.  Bailey,  165  lU.  447,  46  N.  B. 
452,  that  "the  principle  upon  which  an  officer 
of  a  corporation  can  bind  it  by  making  its 
promissory  notes,  with  or  without  a  warrant 
of  attorney  to  confess  Judgment,  is  that  of 
agency."  It  was  further  held  in  the  latter 
case  that  a  warrant  of  attorney  executed 
by  the  proper  officers  of  the  corporation  was 
prima  facie  valid,  though  not  under  the  cor- 
porate seal.  The  question  is  one  of  authority. 
In  the  case  at  bar  It  seems  to  be  conceded 


that  there  was  no  resolution  of  the  board  of 
directors  of  the  cycle  company  authorizing 
the  making  of  the  judgment  note,  but 
whether  there  was  any  by-law  on  the  sub- 
ject was  not  shown.  The  question  then  re- 
mains, was  the  treasurer  impliedly,  by  force 
of  the  circumstances  surrounding  the  trans- 
action and  the  course  of  his  dealings  wlt'i 
appellee,  or  by  virtue  of  his  office,  author- 
ized to  execute  this  judgment  note?  In  At- 
water  v.  Bank,  152  111.  605,  38  N.  E.  1017,  it 
was  charged  the  Judgment  note  was  executed 
by  the  treasurer  of  the  corporation  without 
express  authority  from  the  board  of  directors, 
and  this  court  found  that  the  evidence  show- 
ed that  the  treasurer  was  the  business  and 
financial  manager  of  the  corporation;  that 
the  corporation  deposited  with  the  bank  and 
borrowed  money  from  it  and  did  busi- 
ness with  ft  through  its  treasurer;  that  he 
was  held  out  to  the  bank  as  having  the 
righlj  to  represent  it;  that  the  bank  had 
no  notice  of  any  by-law  which  limited  or 
restricted  his  authority;  that  the  debt  for 
which  the  note  was  given  was  a  bona  fide 
debt  due  for  money  borrowed,  and  that  the 
directors  knew  of  the  note  given  by  the 
treasurer,  and  at  one  of  their  subsequent 
meetings  impliedly  recognized  it  as  binding, 
and  this  court  said  that  the  Judgment  could 
not  be  attacked  upon  the  ground  stated. 
The  proof  of  the  acts  of  the  treasurer  of  the 
cycle  company,  in  the  present  case,  is  not  as 
full  and  explicit  as  In  the  case  just  cited, 
still  it  was  admitted  that  he  acted  as  the 
general  financial  officer  of  the  company,  and 
transacted  all  its  business  with  the  bank, 
and  had  executed  all  the  notes  taken  by  the 
bank  from  the  company,  thereby  including 
the  ones  for  which  this  judgment  note  was 
given.  It  was,  however,  also  admitted  that 
this  Judgment  note  was  the  only  Judgment 
note  ever  given  by  the  cycle  company.  It 
is  not  simply  by  virtue  of  his  office  that  an 
officer  of  a  corporation  may  execute  a  war- 
rant of  attorney  to  confess  judgment.  Such 
power  is  not  inherent  in,  or  incident  to,  th<. 
office  from  either  usage  or  necessity.  But 
when,  by  a  course  of  dealing,  the  corporation 
has  held  out  such  officer  to  the  public  and 
those  dealing  with  It  aa  clothed  with  full 
powers  of  a  general  financial  agent,  the  au- 
thority to  execute  the  judgment  note  may 
be  implied  from  the  circumstances  surround- 
ing the  transaction.  In  the  Atwater  Case  a 
direct  issue  was  formed  between  the  bank 
holding  the  Judgment  by  confession  and  the 
insolvent  corporation  as  to  the  authority  of 
its  treasurer  to  execute  the  warrant  of  at- 
torney, with  the  result  as  stated  above.  In 
the  case  at  bar  no  pleading  or  admission  of 
the  insolvent  corporation  Is  in  the  case,  and 
the  question  arises  between  the  creditor 
holding  the  Judgment  by  confession  and 
other  creditors.  No  proof  of  fraud  or  col- 
lusion Is  made,  and  we  think  the  circum- 
stances in  this  case  fall  within  the  rule  laid 
down  in  the  Atwater  Case,  and  hold  that 
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there  existed  sufficient  authority  in  the  treaB- 
urer  to  execute  the  warrant  of  attorney  to 
sustain  the  Judgment.  This  disposes  of  the 
whole  question,  for,  unless  the  Judgment  is 
absolutely  void  or  fraud  or  collusion  is  shown 
in  its  procurement,  lilce  other  Judgments,  it 
cannot  be  attacked  collaterally.  The  Judg- 
ment of  the  appellate  court  is  affirmed.  Judg- 
ment affirmed. 


076  III.  2OT) 

LUSK  et  al.  t.  CITY  OF  CHICAGO.* 
(Supreme  Court  of  Illinois.    Oct  24,  1898.) 
MoRiciPAL  Corporations— Street  Improvbments 
— Invaliu  Ordinance. 
An  ordinance  for  the  paving  of  a  street 
which  proyides  that  the  curbstones  shall  be 
bedded  upon  flat  stones,  without  statin|r  tlie 
liind  of  flat  stones,  fails  to  specify  sufficiently 
the  nature,  character,  and  description  of  the  im- 
provements, and  is  void. 

Appeal  from  Co<*  county  court;  W.  T.  Hod- 
son,  Judge. 

Petition  by  the  city  of  Chicago  for  an  as- 
sessment for  a  local  improvement  Charles 
D.  lAXBk  and  another  filed  objections  to  the 
confirmation  of  the  assessment  roll.  From  a 
Judgment  confirming  the  assessment,  Luslc 
and  the  other  objector  appeal.     Reversed. 

Gage  &  Deming,  for  appellants.  Charles  S. 
Thornton,  Corp.  Counsel,  and  John  A.  May, 
for  appellee. 

CRAIG,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  confirmation  entered  in  the  county 
court  of  Cook  county,  April  20,  1888*  confirm- 
ing an  assessment  levied  for  the  purpose  of 
defraying  the  expenses  of  paving  Bonney  ave^ 
nue  from  Ogden  avenue  to  Douglas  Park 
boulevard.  The  objections  to  the  confirma- 
tion were  ffied  by  Charles  D.  Lusk  and  Henry 
H.  Gage,  and  among  others  was  the  follow- 
ing: "That  the  ordinance  providing  for  the 
making  of  said  improvement  does  not  speci- 
fy the  nature,  character,  locality,  and  descrip- 
tion of  the  proposed  improvement."  Other 
objections  were  filed,  but,  in  the  view  we  take 
of  the  case,  it  will  only  be  necessary  to  con- 
sider this  one. 

Section  1  of  the  ordinance  provides  that  the 
roadway  of  Bonney  avenue,  30  feet  in  width, 
from  the  north  line  of  Ogden  avenue  to  the 
south  line  of  Douglas  Park  boulevard,  togeth- 
er with  wings  of  all  intersecting  streets  and 
alleys  between  the  lines  of  said  Ogden  ave- 
nue projected  across  said  intersecting  streets 
and  alleys,  be  improved  as  follows:  "Curb- 
stones shall  be  set  on  each  side  of  the  road- 
way of  said  Bonney  avenue  between  the  road- 
way lines  of  all  Intersecting  streets  and  al- 
leys, with  returns  at  the  wings  thereof  to  the 
lines  of  said  Bonney  avenue  projected,  the 
?ace  of  which  curb  upon  Bonney  avenue  shaU 
be  fifteen  feet  from  the  center  of  the  road- 
way. Said  curbstones  to  be  of  the  best  qual- 
ity of  limestone,  to  be  not  less  than  four  (4) 

1  Rehearing  denied  December  9,  1898. 


feet  long,  three  (3)  feet  deep,  and  five  (6) 
inches  in  thickness,  with  the  upper  outside 
comer  rounded  to  a  radius  of  three  (3)  inches, 
each  stone  to  have  a  straight  base  the  whole 
length,  and  to  be  firmly  bedded  upon  flat 
stones,  each  stone  to  be  machine  dressed  and 
set  at  the  established  grade  of  said  Bonney 
avenue  between  -the  points  named." 

It  will  be  observed  that  the  fiat  stones  upon 
which  the  curbstones  are  to  be  bedded  are 
not  described  In  the  ordinance,  and  upon  this 
ground  it  is  claimed  that  the  ordinance  fails 
to  specify  sufficiently  the  nature,  character, 
and  description  of  the  improvement.  This 
court  has  held  in  a  number  of  cases  that  an 
ordinance  Is  invalid  which  fails  to  describe 
the  nature,  character,  and  locality  of  the  im- 
provement. In  Otis  V.  City  of  Chicago,  161 
111.  109,  43  N.  E.  715,  an  objection  like  the  one 
Interposed  here  waa  made  to  an  ordinance  for 
the  erection  of  lamp  posts,  and  in  deciding 
the  question  it  was  said  (page  200,  161  111., 
and  page  715,  43  N.  B.):  "An  ordinai>ce  for  a 
local  improvement  to  be  paid  for  by  special 
assessment  must  specify  the  nature,  charac- 
ter, locality,  and  description  of  the  Improve- 
ment The  provision  of  the  statute  to  this 
effect  Is  mandatory.  Without  such  specifica- 
tion in  the  ordinance  the  commissioners  could 
not  make  an  intelligent  estimate  of  the  cost 
of  the  improvement  An  ordinance  which 
does  not  specify  the  nature,  character,  local- 
ity, and  description  of  the  improvement  is 
without  authority  of  law,  and  therefore  in- 
valid. City  of  Kankakee  v.  Potter,  119  111. 
324,  10  N.  B.  212;  Levy  v.  aty  of  Chicago, 
113  III  650;  City  of  Sterling  v.  Gait,  117  111. 
11,  7  N.  B.  471.  It  Is  evident  that  the  pres- 
ent ordinance  does  not  meet  the  requirement 
of  the  statute.  It  does  not  state  whether  the 
lamp  poets  are  to  be  of  wood  or  Iron,  or  for 
light  with  oil  or  gas  or  electricity."  In  Cass 
V.  People,  166  111.  126,  46  N.  E.  729,  a  similar 
question  was  raised,  and  the  ordinance  held 
invalid.  It  is  there  said  (page  127,  166  lU., 
and  page  730,  46  N.  E.):  "The  ordinance  here 
is  of  a  precisely  similar  character  [referring 
to  the  ordinance  in  the  Otis  Case,  supra].  It 
directs  that  a  water-service  pipe  be  laid  from 
each  of  the  lots,  but  does  not  specify  whether 
these  pipes  are  to  be  of  wood  or  iron  or  tile, 
nor  in  any  way  Indicate  their  size  or  dimen- 
sions. It  is  evident  that  no  intelligent  esti- 
mate can  be  made  of  their  cost  from  the  de- 
scription in  tbe  ordinance." 

It  is  not  mentioned  in  the  ordinance  here 
what  kind  of  stones  the  flat  stones  shall  be 
upon  which  the  curbstones  are  to  be  bedded. . 
Whether  they  are  to  be  granite,  sandstone, 
limestone,  or  of  some  other  quality  is  not  dis- 
closed by  the  ordinance,  nor  is  there  any 
speciflcation  of  the  slee  or  shape,  except  that 
they  are  to  be  flat  and  machine  dressed.  No 
intelligont  estimate  could  be  made  by  the 
commissioners  of  the  cost  of  the  stones  unless 
the  length,  width,  thickness,  and  kind  or 
quality  were  disclosed  by  the  ordinance.  As 
to  the  curbstones,  the  ordinance  provides  that 
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thej  shall  be  of  the  best  qnallly  of  llme- 
stooe,  to  be  not  less  than  four  feet  long,  threo 
feet  deep,  and  five  Inches  In  thickness,  bat 
as  to  the  Sat  stones  nothiug  Is  said  in  regard 
to  their  nature  or  cbnractcr.  We  think  the 
onlinance  is  invalid,  and  the  court  erred  In 
conlirming  the  assessment  The  Judgment 
of  confirmation  as  to  the  property  of  appel- 
lants wlU  be  reversed,  and  the  cause  viU  be 
remanded.    Beversed  and  remanded. 

(17<  III.  SS9i 

FOKSYTH  T.  VEHMEyBH.i 
(Snprane  Court  of  Illinois.    Oct  24,  188S.) 

JODOMBXTS— BORKED  RcCOnDS— PaBOL  EtIDSNOB 

—  Fraud — Actions  Ex  Demoto  — Scibhtbr  — 
QcRSTioita  roR  Court  —  Bankroptct  —  Dis- 
OBAROB  ov  Bakkkuft— MjiaOBB  ot  Fbacs  IX 
Jodombht — Costs. 

1.  In  an  action  to  reTire  a  Judgment  where 
it  is  shown  that  the  records  in  which  such  judg- 
ment waa  entered  have  been  destroyed  by  fire, 
par<d  evidence  is  admissible  to  prove  the  con- 
tents of  the  record. 

2.  Bvide&ce  of  one  who  bad  examined  the 
record  of  a  judgment  before  its  destruction  by 
fire,  and  of  an  abstract  maker  that  the  en- 
tries which  he  produced  had  been  compared 
with  the  record,  and  fonnd  correct,  is  sufficient 
to  prove  the  existence  of  the  record  of  the  judg- 
ment 

8.  A  declaration  alleged  that  defendant,  in 
ord«r  to  induce  plaintiff  to  make  him  a  loan, 
fraudulently  represented  that  be  had  a  certain 
amount  of  wood  in  another  state,  ready  to  I>e 
shipped,  which'he  had  contracted  to  sell  at  a 
specified  price,  and  that  if  plaintiff  would  ad- 
vance to  mm  a  specified  proportion  of  the  con- 
tracted price,  he  would  immediately  ship  the 
wood;  that  defendant  shipped  only  a  small  part 
of  the  wood,  from  which  plaintiff  received  from 
the  purchaser  a  certain  sum;  that  defendant  did 
not  have,  and  never  had,  in  said  other  state  or 
t'lsewhere,  the  amount  of  wood  ready  for  ship- 
ment, but  only  had  the  amount  of  wood  actu- 
ally shipped.  The  prayer  was  for  damages 
for  the  fraud  and  deceit  HM  a  declaration  in 
tort  and  not  in  assumpsit. 

4.  An  allegation  that  representations  were 
t'alse  and  fraudulent  implies  that  the  person 
.uakuK  them  knew  of  their  falsity. 

5.  The  omission  to  allege  the  scienter  of  a 
fraudulent  representation — conceding  such  aile- 
.;ation  to  be  necessary — is  cured  by  a  verdict. 

6k  The  question  whether  a  judgment  sought 
to  be  enforced  against  a  discharged  bankrupt 
was  rendered  for  fraud  committed  by  defend- 
ant must  be  determined  by  the  court  from  the 
record. 

7.  A  judgment  recovered  on  the  ground  of 
fraudulent  representations  by  defendant  as  to 
his  ownership  of  a  specified  amount  of  wood, 
which  induced  plaintiff  to  loan  him  a  certain 
sum  thereon,  is  for  fraud,  within  Bankruptcy 
Act  1867,  <  33,  providing  that  such  debts  shall 
.lot  be  discmarged  by  bankruptcy  proceedinf^s. 

6.  A  Judgment  for  fraud  agiUnst  one  subse- 
quently declared  a  bankrupt  is  not  discharged 
because  it  is  provable  in  the  bankruptcy  pro- 
ceedings, since  Bankruptcy  Act  18G7,  I  33,  pro- 
vides uiat  the  judgment  may  be  proved,  even 
thoagh  it  has  been  proved  in  bankruptcy,  and 
tlie  creditor  has  obtained  a  dividend  less  than 
the  amount  thereof. 

9.  A  Judgment  based  on  the  fraud  of  defend- 
int  is  conclusive  as  to  the  fraud  on  an  issue 
•vhetber  the  debt  was  discharged  by  sut>se- 
<iaent  bankruptcy  proceedings. 

10.  The  fraud  on  which  a  judgment  is  based 
s  not  merged  in  the  judgment,  but  still  exists, 

>  Behearing  denied  December  9,  1808. 


within  Bankruptcy  Act  1867,  S  33,  providing 
that  "no  debt  created  by  fraud"  Bliali  be  dis- 
charged by  bankruptcy  proceedings. 

11.  The  failure  to  object  in  the  trial  court  to 
an  amended  declaration  for  want  of  an  ad 
damnum,  or  to  make  a  motion  in  arrest  of  judg- 
ment on  such  ground,  waives  the  objection. 

12.  A  party  cannot  recover  costs  of  appeal  on 
the  ground  of  an  excessive  judgment,  where 
such  question  is  first  urged  on  appeal. 

Appeal  from  appellate  court  First  district 
Action  by  Henry  F.  T.  Vehmeyer  against 
Jacob  Forsyth  to  revive  a  Judgment  From  a 
Judgment  of  the  appellate  court  (75  111.  App. 
308)  afflrming  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Thomas  J.  Merrtfleld  and  Bobert  G.  Hall,  for 
appellant    M.  W.  Bobinson,  for  appellee. 

PBB  OUBIAM.  This  case  is  brought  by  ap- 
peal from  the  appellate  court  for  the  First  dis- 
trict The  opinion  of  that  court,  by  ADAMS, 
P.  J.,  is  as  follows: 

"Tills  Is  an  appeal  from  the  Judgment  lOk- 
dered  in  an  action  of  debt  on  a  Judgment 
The  declaration  is  in  the  usual  form  in  such 
cases,  and  alleges  that  at  the  July  term,  1871, 
of  the  superior  court  of  Cook  county,  the 
plalntlft  (appellee)  recovered  a  Judgment 
against  the  defendant  (appellant)  for  the  sum 
of  $833.35,  damages  and  costs,  the  costs 
amounting  to  $6.75;  that  the  record  of  the  said 
Judgment  was  destroyed  by  fire  hi  October, 
ISTl,  and  was  not  In  existence  at  the  time  of 
the  commencement  of  this  suit  The  appel- 
lant pleaded  a  discharge  in  bankruptcy  in  De- 
cemlier,  1890,  to  which  plea  the  plaintiff  re- 
plied, in  substance,  as  follows:  That  the  ac- 
tion in  which  the  Judgment  sued  on  was  ren- 
dered was  brought  to  recover  damages  sus- 
tained by  the  plaintiff  by  fraud  of  defendant 
by  which  plaintiff  was  Induced  to  pay  to  de- 
fendant about  $1,200  by  false  and  fraudulent 
representations  of  defendant  that  he  owned 
and  had  in  his  possession,  ready  for  delivery, 
about  600  cords  of  wood  in  Lake  county,  Ind.; 
that  said  action  was  founded  solely  upon  fraud 
of  defendant;  that  issue  was  Joined  in  said  ac- 
tion upon  allegations  made  by  the  plaintiff  In 
this  declaration,  and,  there  being  a  Jury  trial, 
a  verdict  was  returned  in  favor  of  the  plain- 
tiff, and  against  the  defendant  for  $833.35,  as 
plaintiff's  damages  by  reason  of  said  fraud  of 
defendant;  that  the  Judgment  sued  on  was 
rendered  upon  said  verdict  and  was  founded 
solely  upon  fraud.  To  this  replication  de- 
fendant filed  a  rejoinder  substantially  travers- 
ing all  of  its  material  allegations.  The  case 
was  tried  by  the  court  by  agreement  of  the 
parties,  without  a  Jury. 

"The  appellee  called  as  a  witness  James 
Frake,  an  attorney,  who  testified  that  he 
brought  the  suit  In  which  the  Judgment  sued 
on  was  rendered,  and  drew  the  declaration  to 
which  the  defendant  pleaded  not  guilty;  that 
he  kept  a  docket,  which  he  still  had,  in  which 
be  made  entries  of  all  steps  taken  in  the  case; 
that  the  suit  was  brought  July  10th,  and  the 
declaration,  of  which  he  had  not  preserved  a 
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copy,  was  filed  July  21,  18T0;  that  the  ver- 
dict was  rendered  May  9,  1871;  and  that  the 
Judgment  was  rendered  July  29,  1871.  The 
witness  further  testified  that  there  was  a  form- 
al verdict  of  guilty,  assessing  the  plaintitTs 
damages  at  the  sum  of  $833.35,  signed  by  the 
foreman,  and  also  that  there  was  the  usual 
Judgment  on  such  verdict,  giving  the  form, 
and  that,  about  a  month  after  the  verdict  was 
rendered,  he  examined  the  records  in  the  case, 
Including  the  record  of  the  Judgment,  and  that 
the  same  were  burned  by  the  Chicago  flre  of 
October  8,  1871. 

"Appellant's  coupsel  contended,  on  the  trial, 
that  It  was  not  competent  to  prove  by  parol 
the  contents  of  the  burned  record;  that  It  was 
incumbent  on  appellant  to  restore  the  record 
in  the  manner  prescribed  by  the  statute;  and 
the  admission  of  the  oral  testimony  to  prove 
the  record  Is  assigned  as  error;  but,  as  they 
have  not  urged  this  objection  in  argument,  we 
might  consider  it  waived.  On  a  former  ap- 
peal In  this  case  the  court  held  against  the 
contention  that  such  proof  is  Incompetent 
Forsyth  v.  Vehmeyer,  55  111.  App.  223.  See, 
also,  Black,  Judgm.  i  869,  and  cases  cited; 
Freem.  Judgm.  §  407;  1  GreenL  Ev.  i  509; 
Mandevllle  v.  Reynolds,  68  N.  Y.  628;  Ashley 
V.  Johnson,  74  111.  392.  Numerous  other  au- 
thorities might  be  cited  to  the  same  effect. 
The  role  that  the  record,  or  an  exemplified  or 
sworn  copy  thereof,  must  be  produced,  is  lim- 
ited to  cases  In  which  it  is  within  the  power 
of  the  party  relying  on  the  record  to  produce 
such  evidence.  1  Greenl.  Ev.  |  86;  2  Jones, 
Ev.  S  641,  In  Church  v.  Hubbart,  2  Oranch, 
187,  Marshall,  0.  J.,  delivering  the  opinion, 
says:  The  principle  that  the  best  testimony 
shall  be  required  which  the  nature  of  the 
thing  admits,  or.  In  other  words,  that  no  testi- 
mony shall  be  received  which  presupposes  bet- 
ter testhuony  attainable  by  the  party  who 
offers  It,  applies  to  foreign  laws  as  It  does  to 
all  other  facts.'  The  statutory  method  of 
proving  statutory  records  does  not  preclude 
proof  by  parol.  Mobley  v.  Watts,  98  N.  C. 
284,  8  S.  E.  677;  Clifton  v.  Fort,  98  N.  C.  173, 
3  S.  E.  726.  In  Weatherbead's  Lessee  v. 
Baskervllle,  11  How.  329,  the  court  said:  'A 
rule  in  respect  to  Judicial  records  is  that,  be- 
fore inferior  evidence  can  be  received  of  their 
contents,  the  loss  of  their  extetence  must  be 
clearly  accounted  for.  It  must  be  shown  that 
there  was  such  a  record;  that  it  has  been  lost 
or  destroyed,  or  is  otherwise  incapable  of  be- 
ing produced,  or  that  its  mutilation  from  time 
or  accident  has  made  it  illegible.' 

"It  is  objected  that,  even  though  the  evi- 
dence, was  competent,  it  was  Insufficient  to 
prove  the  record  of  the  Judgment.  In  addi- 
tion to  the  testimony  of  the  witness  Prake 
that  he  saw  and  examined  the  record  of  the 
judgment.  R.  R.  Stevens,  formerly  m  the  em- 
ploy of  Chase  Bros.  &  Co.,  abstract  makers, 
being  called  as  a  witness,  produced  a  book 
in  which  he  had  made  entries  of  all  proceed- 
inps  in  the  suit  in  which  the  Judgment  sued  on 
was  rendered.     Be  testified   that   the  facts 


were  taken  from  the  original  files  and  records, 
and  were  correct  These  entries  showed  the 
title  of  the  suit,  the  name  at  the  action  ('tres- 
pass on  the  case'),  when  the  suit  was  com- 
menced, and  the  date  and  amount  ($833.35) 
of  the  verdict,  a  motion  for  a  new  trial,  the 
overruling  of  the  motion  July  29,  1871,  and 
Judgment  on  the  verdict,  etc.  The  witness 
further  testified  that  he  obtained  the  entry 
of  the  Judgment  in  the  first  place  from  the 
clerk's  minute  book,  and  subsequently  com- 
pared it  with  the  record.  He  also  testified 
hat  the  originals  from  which  the  entries  were 
made  were  destroyed  by  the  great  flre  of  Oc- 
tober, 1871.  A  paper  was  admitted  In  evi- 
dence, by  agreement  of  counsel,  showing  the 
entries  made  by  the  witness,  which  will  be 
better  understood  by  an  examination  of  the 
record  tiian  as  printed  in  the  abstract  We 
think  the  evidence  sufficient  to  prove  the 
former  existence  of  the  record  of  the  Judg- 
ment, and  that  It  was  destroyed  by  flre  In  Oc- 
tober, 1871. 

"Appellant  claims  that  by  his  discharge  in 
bankruptcy,  which  was  put  in  evidence,  he 
was  discharged  from  the  Judgment  sued  on. 
His  contentions  under  this  claim  are— First, 
that  the  action  in  which  Judgment  was  ren- 
dered was  assumpdt;  secondly,  If  it  was  an 
action  in  tort  for  fraud,  the  declaration  was 
defective  In  not  alleging  knowledge  on  his 
part  of  the  falsity  of  the  representations  al- 
leged to  have  been  made  by  him;  thirdly,  that 
even  though  the  gist  of  the  action  was  fraud, 
the  fraud  was  merged  in  the  Judgment,  and 
his  discharge  In  bankruptcy  operated  to  dis- 
charge him  from  the  Judgment 

"The  witness  Frake  testified,  as  before  stat- 
ed, that  the  original  declaration  was  destroyed 
by  the  October  flre  of  1871;  that  he  had  no 
copy  of  it;  that  it  contained  only  one  count; 
that  be  knew  the  substance  of  it;  and  that  be- 
fore the  former  trial  of  this  case.  In  the  fall 
of  1893,  he  drafted  what  was  a  substantial 
copy  of  It,  which  he  then  had  In  court  The 
witness  then  testifled  that  the  declaration.  In 
substance,  was  as  follows:  'Superior  Court  of 
Cook  County.  To  the  July  Term,  or  of  the 
August  Term,  1870.  County  of  Cook  and 
State  of  Illinois.  Henry  F.  T.  Vehmeyer  (by 
Buschnell  &  Frake,  his  attorneys),  complain- 
ant, complains  of  Jacob  Forsyth,  defendant, 
summoned,  etc.,  in  a  trespass  on  the  case,  for 
that  whereas,  heretofore,  to  wit,  on  the  10th 
day  of  August,  1868,  In  order  to  Induce  plain- 
tiff to  advance  him  a  large  amount  of  money, 
to  wit,  the  sum  of  $1,500  (I  think  the  declara- 
tion would  say  $1,200),  falsely  and  fraudu- 
lently represented  unto  the  plaintiff  that  he 
had  a  large  amount  of  birch  cordwood,  to  wit 
two  hxmdred  cords,  cut  and  piled  up  near  the 
Pittsburgh  and  Ft  Wayne,  In  the  county  of 
Lake  and  state  of  Indiana,  ready  to  be  ship- 
ped to  Chicago;  that  said  wood  was  contract- 
ed, or  rather,  perhaps,  one  Eldridge  had  con- 
tracted to  purchase  said  wood  at  $C  per  cord 
in  the  city  of  Chicago,  when  shipped;  and 
that  If  Vehmeyer,  the  plaintiff,  would  advance 
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to  blm  at  the  rate  of  $5  per  cord  for  the  two 
hundred  cords  of  wood,  he,  the  defendant, 
would  Immediately,— well,  the  defendant 
would  immediately  ship  said  cordwood  to  the 
city  of  Chicago.  That  the  plaintiff,  Vehmey- 
er,  relying  upon  the  representation  being  true, 
advanced  to  the  defendant  the  said  sum  of  (I 
think  the  declaration  said  the  sum  of  $1,200 
or  $1,000).  That  the  defendant  shipped  only 
the  sum  of  forty  cords  of  wood  to  the  said 
Eldrldge,  from  which  he,  the  said  Vehmeyer, 
received  the  sum  of  $6  per  cord.  (I  don't  know 
whether  it  is  right  or  not)  That  the  repre- 
sentations of  the  defendant,  falsely,  were  false 
and  fraudulent.  That  he  did  not  have,  nor 
never  did  have,  in  the  county  of  Lalse  and 
state  of  Indiana,  two  hundred  cords  of  birch 
cordwood  piled  up  and  ready  for  shipment  to 
the  city  of  Chicago  to  said  Eldrldge,  bnt  only 
had— neither  in  the  county  of  Lake  nor  any- 
where else— the  sum  of  forty  cords  of  birch 
cordwood,  which  was  shipped  by  the  said  de- 
fendant to  the  said  Eldrldge.  Wherefore  the 
plaintiff  asks  damages  to  the  extent  of  ($1,500 
was  the  amount  that  was  alleged  in  the  dec- 
laration), and  hence  he  brings  this  action  of 
fraud  and  deceit  against  the  defendant'  The 
witness  was  not  allowed  to  read  from  the  pa- 
per which  he  had  prepared  before  the  former 
trial,  and  which  he  said  was  a  substantial 
copy  of  the  written  declaration,,  and  was  fre- 
quently interrupted  in  testifying  as  to  the 
declaration. 

"The  declaration  testified  to  is  too  plainly  in 
tort  for  false  and  fraudulent  representations 
to  require  argument  The  allegation  that  the 
representations  were  false  and  fraudulent  Im- 
plies that  appellant  knew  of  their  falsity.  The 
same  objection  was  made  in  Merwln  y.  Ax- 
buckle,  81  111.  501.  and  Nolte  t.  Bei«hebu,  86 
111.  423,  with  reference  to  instructions,  and 
the  court  In  the  latter  case  says:  'It  is  next 
contended  that  appellee's  Instructions  2  and  3 
are  erroneous,  for  the  reason  that  they  do  not 
Inform  the  Jury  that  the  false  representation 
must  bare  been  Imowlngly  made.'  The  in- 
structions in  express  terms  informed  the  Jury 
that  the  representations,  to  be  actionable,  must 
have  been  fraudulently  made.  The  same  ob- 
jection was  urged  to  an  instruction  in  Merwln 
y.  Arbuckle,  81  UL  501,  and  it  Is  there  said: 
'As  the  scienter  enters  into  and  Is  necessary 
to  a  fraudulent  representation,  the  instruction 
yirtually  informed  the  Jury  that  the  represen- 
tations must  have  been  made  knowing  them 
to  be  false.  Then,  when  they  were  informed 
that  they  must  have  been  fraudulent,  they 
were,  in  substance,  told  they  must  have  been 
not  only  false,  but  plalntltf  in  error  knew  it.' 
But  even  though  an  express  allegation  of  the 
scienter  were  necessary,  its  omission  would  be 
cured  by  the  verdict  Gerke  y.  Fancher,  158 
lU.  375,  41  N.  E.  982;  Dana  y.  Koltman,  de- 
cided at  the  October  term  of  this  court,  Gen. 
No.  6,687;  Bailroad  Co.  v.  Simmons,  38  111. 
242,  and  other  cases. 

"The  bankruptcy  act,  under  which  appel- 
lant's discharge  was  granted,  provided:   'No 


debt  created  by  fraud  or  embezzlement  of 
the  bankrupt,  or  by  his  defalcation  as  a  pub- 
lic officer,  or  while  acting  in  a  fiduciary  char- 
acter, shall  be  discharged  by  proceedings  in 
bankruptcy;  but  the  debt  may  be  proved,  and 
the  dividend  thereon  shall  be  a  payment  on  ac- 
count of  such  debt'  Bump,  Bankr.  (10th  Ed.) 
p.  741.  Whether  the  Judgment  sued  on  was 
for  fraud  is  a  question  to  be  determined 
from  the  record.  Flanagan  v.  Pearson,  14 
N.  B.  K.  37,  42  Tex.  1.  We  think  it  clear 
that  the  Judgment  in  question  was  recovered 
for  fraud  of  appellee,  and  that  his  discharge 
in  bankruptcy  did  not  discharge  him  there- 
from. Bump,  Bankr.  (10th  Ed.)  pp.  741- 
743,  and  cases  cited;  Eden,  Bankr.  Law,  110; 
Horner  v.  Spelman,  78  111.  206;  Warner  v. 
Cronkhite,  6  Blss.  453,  Fed.  Cas.  No.  17,180; 
In  re  Devoe,  2  N.  B.  R.  27,  Fed.  Cas.  No. 
3,843;  Hughes  y.  Oliver,  8  Pa.  St  426. 

"Appellant  urges  that,  the  Judgment  being 
provable,  it  is  discharged.  This  contention 
is  untenable,  because  the  same  section  of  the 
statute  which  excepts  a  debt  created  by 
fraud  from  the  discharge  provides  that  It 
may  be  proved  even  though  appellee  had 
proved  his  judgment  in  bankruptcy,  and  ob- 
tained a  dividend  less  than  the  amount  there- 
of. This  would  not  operate  to  discbarge  ap- 
pellant from  the  unpaid  balance.  Stokes  v. 
Mason,  12  N.  B.  R.  498,  10  R.  I.  261.  The 
evidence  is  that  no  part  of  the  judgment  has 
been  paid. 

"Appellant's  counsel  objects  to  the  exclu- 
sion of  evidence  tending  to  prove  that  there 
was  no  fraud  in  the  transaction  in  respect  of 
which  the  judgment  was  recovered.  Such 
evidence  is  Incompetent,  and  it  is  properly 
excluded.  Forsyth  v.  Vehmeyer,  and  Flana- 
gan V.  Pearson,  supra.  There  was  only  one 
count  in  the  declaration,  and  it  was  held  in 
the  last  case  that  whether  the  Judgment  was 
rendered  for  fraud  Is  not  a  question  for  the 
Jury,  but  must  be  determined  from  the  rec- 
ord. The  suit  having  been  a  case  of  fraud, 
and  the  declaration  having  been  framed  ac- 
cordingly, the  judgment  is  conclusive  as  to 
the  fraud,  and  the  fraud  is  not  as  contend- 
ed by  appellant's  counsel,  merged  In  the 
Judgment  Schuman  v.  Strauss,  52  N.  Y.  40i, 
408. 

"Appellant  assigns  as  error  the  sustaining 
a  demurrer  to  his  additional  plea  and  demur- 
rer, assigning  especially  that  the  plea  is  dou- 
ble, which  It  is,  and  Is  otherwise  defective. 
The  demurrer  was  properly  sustained. 

"It  is  objected  that  the  amended  declara- 
tion contains  no  ad  damnum.  The  original 
declaration  concludes  with  an  ad  damnum, 
and  we  are  Inclined  to  the  opinion  that  the 
amended  declaration  may  be  regarded  as  an 
additional  count  and  the  ad  damnum  In  the 
original  as  applying  to  the  latter  declaration. 
No  specific  objection  is  made  to  the  amended 
declaration  for  want  of  an  ad  damnum  in  the 
trial  court  nor  was  any  motion  made  In  ar- 
rest of  Judgment,  and  the  objection  therefore 
cannot  be  availed  of  here.     Bainea  v.  Brook- 
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uoan,  107  ni.  817;    Utter  T.  Jaflray,  16  IlL 
App.  2S6. 

"Lastly,  it  Is  objected  that  the  damages 
are  excessive.  The  court  found  the  issues 
for  the  plaintiff,  and  found  the  debt  to  be 
$S33.35,  and  assessed  the  plaintiff's  damages 
In  the  sum  of  $2,076.90.  The  evidence  was 
that  the  interest  due  at  the  date  of  the  Judg- 
ment was  Jpl,242.74,  and  the  damages  should 
have  been  assessed  at  the  latter  amount  only. 
The  court,  in  assessing  the  damages,  evi- 
dently included  the  amount  of  the  debt, 
$833.35,  In  the  damages,  and  Judgment  was 
entered  accordingly.  Deducting  from  $2,- 
076.90,  the  amount  assessed  as  damages, 
$833.35,  the  remainder  is  $1,243.55.  Appel- 
lee has  filed  a  remittitur  of  all  damages  in 
excess  of  $1,242.74,  the  amount  of  the  inter- 
est A  remittitur  of  $834.16  from  the 
amount  of  damages,  $2,076.90,  will  be  enter- 
ed here,  so  from  that  the  Judgment  will  be 
for  $833.35  debt  and  $1,242.74  damages;  and 
the  Judgment  will  be  affirmed,  with  direc- 
tions to  the  trial  court  to  enter  a  like  remit- 
titur in  that  court.  Appellant  not  having 
specifically  called  the  attention  of  the  trial 
court  to  the  excess  of  damages,  he  will  not 
recover  the  costs  of  this  court" 

From  a  careful  examination  of  the  facts 
presented  by  the  abstract  in  this  case,  and  of 
the  briefs  herein,  we  have  reached  the  same 
condusion  as  was  reached  by  the  appellate 
court  in  its  Judgment,  and  we  concur  with 
the  appellate  court  in  its  opinion,  and  adopt 
the  same  as  the  opinion  of  this  court.  The 
Judgment  of  the  appellate  court  for  the  First 
district  is  affirmed.    Judgment  affirmed. 


(176  111.  478) 

POPE  ▼.  DAPEAY  et  al.i 
(Supreme  Court  of  Utinois.    Oct.  24,  1898.) 

CONSTHUOTIVB  TBC8T8— StaTTITB  Or  FRADDS— COK- 

riDBKTi*L  Rei.atioxs— Pahknt  asd  Child. 
Pending  a  divorce  proceeding  against  her 
husband,  complaiaant,  who  was  the  owner  of 
a  tract  of  land  incumbered  by  a  trust  deed, 
and  who  desired  to  devest  her  husband  of  his 
dower  interest  therein,  under  advice  of  coun- 
sel, refused  a  substantial  offer  for  her  equity  of 
redemption,  permitted  the  interest  on  such  in- 
cumbrance to  become  delinqnent,  and  procured 
her  father,  who  also  had  advised  such  course, 
to  purchase  the  land  for  her  at  the  trustee's 
sale,  which  he  verbally  agreed  to  do,  with  the 
understanding  that  he  would  reconvey  to  her, 
on  the  rendition  of  her  decree  of  divorce  and 
the  repayment  of  the  money  so  advanced  by 
him.  He  purchased  the  land  at  such  sale,  pay- 
ing bis  own  money  therefor,  and  taking  the  ti- 
tle in  his  own  name.  Complainant  in  the 
meantime  rented  the  land,  making  the  rent  pay- 
able to  her  father,  most  of  which  he  collect- 
ed, though  he  permitted  her  to  collect  a  portion 
thereof.  Some  time  thereafter,  he  executed  an 
agreement  in  writing,  signed  also  by  complain- 
ant, providing  for  the  conveyance  of  such  land 
by  him  to  her,  on  payment  of  a  specified  sum. 
Held,  that  the  entire  transaction,  and  the  confi- 
dential relation  existing  between  the  parties, 
created  a  constructive  trust  in  favor  of  com- 
plainant, within  the  exception  of  section  9  of 

I  Rehearing  denied  December  13,  1898. 


the  statute  of  frauds,  "that  resulting  trusts,  or 
trusts  created  by  construction,  implication,  or 
operation  of  law,  need  not  be  in  writing,  and 
the  same  may  be  proved  by  parol." 

Error  to  circuit  court,  Macon  county;  Ed- 
ward P.  Vail,  Judge. 

BUI  In  chancery  by  Eugenia!  Pope  against 
Francis  Dapray  and  wife  to  declare  and  en- 
force a  constructive  trust  From  a  decree  dis- 
missing the  bill,  complainant  prosecutes  error. 
Reversed. 

This  was  a  bill  hi  chancery  filed  by  Eu- 
genia Pope,  against  her  father  and  mother. 
Francis  and  Rosina  Dapray,  In  the  circuit  court 
of  Macon  county,  to  declare  a  constructive 
trust,  and  compel  the  conveyance  of  160  acrea 
of  land  in  Carroll  county.  Mo.  About  the  year 
1885,  plaintiff  In  error  was  the  owner  of  140 
acres  of  this  land;  and  her  husband,  Jule^ 
Ogle,  was  the  owner  of  20  acres  additional. 
It  was  Incombered  with  a  trust  deed  for  $1,500. 
About  the  year  1887,  trouble  having  arlseik 
between  the  plaintifC  in  error  and  her  husband, 
divorce  proceedings  were  instituted  by  her.  She- 
was  desirous  of  procuring  the  title  to  this  land 
in  her  own  name,  free  and  (dear  of  all  right 
of  dower  of  her  husband.  She  was  advised'' 
not  to  pay  the  interest  on  the  trust  deed,  and 
thus  let  a  foreclosure  result,  and  have  some 
one  whom  she  could  trust  buy  It  in  for  her, 
so  that,  after  the  rendition  of  her  decree  for 
divorce,  it  might  again  be  reconveyed  to  her. 
She  requested  her  father,  Francis  Dapray,  re- 
siding in  Macon  coudty,  DL,  to  furnish  the 
money  and  buy  in  the  land  at  the  trustee'* 
sale.  Shortly  before  the  rendition  of  the  de- 
cree for  divorce,  her  husband  proposed  to  give 
her  $1,000  for  her  equity  of  redemption  la 
the  land,  and  take  a  conveyance  from  her. 
She  oorrtsponded  with  her  father,  and  he 
wrote,  or  caused  to  be  written,  a  letter  to  one 
Plerson,  in  CarroUton.  Mo.,  which  was  read  ti> 
plaintlfr  in  error,  in  which  she  was  advised 
not  to  take  the  $1,000,  as  he  would  furnish 
the  money  and  buy  the  land,  thus  protecting 
her  interest  This  letter  was  written  in 
French,  and  it  Is  admitted  was  not  signed  by 
him,  nor  does  the  letter  appear  in  evidence. 
The  father  furnished  his  own  money  at  her 
request,  with  the  verbal  tmderstandlng,  as. 
stated  by  plaintiff  in  error,  he  would  re- 
convey  to  her  upon  the  payment  of  the  amount 
expended,  and  interest,  which  conveyance 
should  be  made  to  her  after  the  rendition  of  her 
decree  of  divorce.  The  testimony  of  a  number 
of  witnesses  shows  that,  shortly  before  this- 
time,  Francis  Dapray  had  stated  to  parties  to 
whom  he  applied  to  borrow  money  that  he 
Intended  to  use  it  for  the  plaintiff  In  error, 
and  buy  in  the  land  in  Missouri  for  her.  The 
consideration  paid  by  him  at  the  trustee's  sale 
was  $1,910.  He  insisted  that  the  land  wa» 
purchased  by  him  for  the  use  of  the  children 
of  his  daughter,  then  Mrs.  Ogie,  but  since  inter- 
married with  one  Pope.  At  the  time  of  the 
sale  and  purchase  by  him,  the  land  was  worth 
considerably  more  tban  the  amount  paid  at  the 
trustee's  sale,  and  it  is  apparent  plaintiff  ia 
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error  could  have  Becnred  at  least  |1,000  for  her 
equity  of  redemption.  At  the  time  of  the  filing 
of  this  bill,  the  land  was  worth  from  $4,000  to 
^,000.  After  the  purchase  of  the  land  by 
Dapray,  plaintiff  In  error,  with  her  children, 
returned  to  his  home,  In  Macon  county,  HI., 
and  continued  to  reside  there  for  several  years, 
until  she  again  married.  The  land  In  question 
meanwhile  was  rented  for  $400  per  year,  most 
of  which  was  collected  by  Dapray.  One  $400 
note  given  for  rent,  being  for  the  first  year 
after  the  purchase  by  Dapray,  was  by  him 
indorsed  to  plaintiff  In  error,  and  she  made 
the  contract  with  the  tenant  for  renting  the 
land,  making  It  payable  to  her  father  upon 
his  advice  and  that  of  her  counsel.  Plaintiff 
In  error  Importuned  and  made  many  demands 
on  him  to'  convey  the  land  to  her;  and  finally. 
In  Jime,  1888,  he  executed  an  agreement,  signed 
also  by  her,  which,  In  substance,  provided  for 
the  execution  of  a  deed  from  him  at  any  time 
within  five  years,  upon  the  payment  of  $2,000. 
The  record,  taken  as  a  whole,  convinces  us 
the  agreement  between  father  and  daughter, 
at  the  time  he  bought  this  land,  was  that  he 
should  act  for  her.  It  is  perfectly  apparent 
she  trusted  In  him  as  a  daughter  would  In  a 
father,  and  did  not  permit  him  to  purchase 
the  land,  of  which  her  equity  of  redemption 
was  valuable,  without  the  nnderstandlng,  as 
alleged  by  her  and  corroborated  by  other  wit- 
nesses. It  should  be  reconveyed  to  her  after 
the  granting  of  her  divorce  and  the  repayment 
by  her  of  the  amoimt  expended.  No  mem- 
orandum In  writing,  however,  of  the  agree- 
ment or  understanding  between  these  parties 
was  made  or  signed  prior  to  or  at  the  time  of 
the  transaction.  The  cause  was  referred  by 
the  court  to  the  master,  to  take  testimony  and 
report  conclusions.  Various  sums  of  money 
had  been  expended  by  Dapray  for  his  daugh- 
ter In  and  about  her  divorce  case,  and  some 
other  litigation  which  had  arisen  In  Missouri 
regarding  the  land,  and  a  considerable  amount 
had  been  received  by  him  as  rents  from  the 
land.  The  master  reported  finding  that  Da- 
pray held  the  land  as  trustee  for  the  plaintiff 
in  error,  and  also  stated  an  account  between 
the  parties,  finding  there  was  due  to  Dapray 
on  June  1,  1895,  $1,056.47,  and  finding  also 
that,  on  the  payment  of  that  amount,  be  should 
•convey  to  plaintiff  In  error,  exceptions  were 
filed  by  both  parties  to  this  report  Plaintiff 
In  error  excepted  to  some  amounts  with  which 
ahe  was  charged  as  expenses  connected  with 
the  litigation  above  mentioned.  The  court  sus- 
tained the  exceptions  of  defendants  In  error, 
holding  no  trust  under  the  statute  of  frauds 
existed,  and  dismissed  the  bill  for  want  of 
equity.  From  such  decree,  this  writ  of  error 
Is  prosecuted  to  this  court 

W.  C.  Johns,  for  plaintiff.  L  A.  Bucking- 
ham, for  defendants. 

PHILLIPS,  J.  (after  stating  the  facts). 
Plaintiff  In  error  seeks  a  reversal  of  the  decree 
•of  the  circuit  court  dismissing  her  bill,  alleg- 


ing as  a  reason  therefor  that  the  promise 
made  by  her  father  to  buy  in  this  land  for  and 
make  conveyance  to  her  after  she  had  secured 
a  divorce  created  a  construaive  trust,  which, 
by  the  statute  of  frauds,  is  expressly  excepted 
from  Its  action.  Section  9  of  the  statute  Is 
as  follows:  "All  declarations  or  creations  of 
trusts  or  confidences  of  any  lands,  tenements 
or  hereditaments  shall  be  manifested  and 
proved  by  some  writing  signed  by  the  party 
who  Is  by  law  enabled  to  declare  such  trust, 
c»:  by  his  last  will  In  writing,  or  else  they 
shall  be  utterly  void  and  of  no  effect:  provid- 
ed, that  resulting  trusts,  or  trusts  created  by 
construction,  implication  or  operation  of  law, 
need  not  be  In  writing,  and  the  same  may  be 
proved  by  pafol."  If  It  be  true,  as  contended, 
that  the  facts  presented  show  a  constructive 
trust,  such  may  be  proved  and  established  by 
parol.  A  constructive  trust  Is  one  that  arises 
where  a  person  clothed  with  some  fiduciary 
character,  by  fraud  or  otherwise,  gains  some- 
thing fM-  himself.  Perry,  Trusts,  g  27;  Reed 
T.  Reed,  186  111.  482,  25  N.  B.  1096.  It  la 
also  further  defined  as  where  "a  person  ob- 
tains the  legal  title  to  property  by  virtue  <rf 
a  confidential  relation  and  infinence,  under 
such  circumstances  that  he  ought  not,  accord- 
ing to  the  rule  of  equity  and  good  conscience 
as  administered  In  chancny,  to  hold  and  en- 
Joy  the  beneficial  interests  of  the  property, 
courts  of  equity,  In  order  to  administer  com- 
plete justice  between  the  parties,  will  raise  a 
trust,  by  construction,  out  of  such  circum- 
stances or  relatfong;  and  this  trust  they  will 
fasten  upon  the  conscience  of  the  offending 
party,  and  will  convert  blm  Into  a  trustee  of 
the  legal  title,  and  order  him  to  hold  It  or 
execute  the  trust  in  such  manner  as  to  protect 
the  rights  of  the  defrauded  party,  and  pro- 
mote the  safety  and  Interests  of  society." 
Perry,  Trusts,  {  166.  This  rule  has  be^  by 
this  court  quoted  with  approval  In  the  cases 
of  Beach  v.  Dyer,  93  Ul.  296,  and  Allen  y. 
Jackson,'  122  III.  667,  IS  N.  E.  840. 

As  a  general  rule,  one  of  two  elements  is 
necessary  on  which  to  base  or  establish  a 
constructive  trust  There  must  be  some  ele- 
ment of  fraud,  either  positive  or  constructlTe, 
which  existed  at  the  time  of  the  transaction, 
and  which  Influenced,  the  cestui  que  trust; 
or  there  must  exist  a  confidential  relation  and 
infiuence,  by  virtue  of  which  one  has  obtained 
the  legal  title  to  prcq>erty  which  he  ought  not, 
according  to  the  rules  of  equity  and  good  con- 
science, to  hold  and  enjoy.  The  rule  Is  thus 
well  laid  down  In  Perry,  Trusts,  {  168,  as  fol- 
lows: "Constructive  trusts  may  be  divided 
Into  three  classes,  to  be  determined  according 
to  the  circumstances  under  which  they  arise: 
First  Trusts  that  arise  from  actual  fraud 
practiced  by  one  man  upon  another.  Second. 
Trusts  that  arise  from  constructive  fraud. 
In  this  second  class  the  conduct  may  not  be 
actually  tainted  with  moral  .fraud  or  evil  In- 
tention, but  It  may  be  contrary  to  some  rule 
established  by  public  policy,  for  the  protection 
of  society.    Thus,  a  purchase  made  by  a  guard- 
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Ian  of  his  ward,  or  by  a  trustee  of  his  cestnl 
que  trust,  or  by  an  attorney  of  bis  client,  inay 
be  In  good  foltb  and  as  beneficial  to  all  par- 
ties as  any  other  transaction  In  life,  and  yet 
the  Ineonrenlence  and  danger  of  allowing  con- 
tracts to  be  entered  into  by  parties  holding 
such  relations  to  each  other  are  so  great  that 
courts  of  equity  construe  such  contracts  prima 
facie  to  be  fraudulent,  and  they  construe  a 
trust  to  arise  from  them.  Third.  Trusts  that 
arise  from  some  equitable  principle.  Independ- 
ent of  the  existence  of  any  fraud;  as,  where  an 
estate  has  been  purchased,  and  the  considera- 
tion money  paid,  but  the  deed  is  not  taken, 
equity  will  raise  a  trust,  by  construction,  for 
the  purchaser." 

The  rule  Is  well  established,  also,  that  courts 
of  equity  carefully  scrutinize  contractB  be- 
tween parent  and  children,  by  which  the 
property  of  the  parent  is  conveyed  to  children. 
The  position  and  Influence  of  a  parent  over  a 
child  are  so  controlling  that  the  transaction 
should  be  carefully  examined,  and  sales  by 
child  to  parent  must  appear  to  be  fair  and 
reasonable.  In  this  case,  plaintiff  In  error, 
being  the  owner  of  this  land,  and  with  a 
family  of  her  own,  would  not.  In  reason,  have 
been  supposed  to  make  a  voluntary  sale  of 
It  to  her  father  for  no  consideration  what- 
ever. The  law  would  presume.  If  she  desired 
to  dispose  of  It,  she  would  do  so  to  the  best 
advantage  to  herself.  She  could  have  sold 
her  equity  of  redemption  for  $1,000.  By  the 
advice  of  her  father,  she  declined  to  do  so, 
and  entered  into  another  arrangement  where- 
by he  took  the  title  of  the  land,  she  receiving 
nothing  except  the  promise  that,  when  her 
divorce  was  secured,  a  reconveyance  would 
be  made  to  her.  The  trustee's  sale,  under 
which  Francis  Dapray  purchased,  ■  practically 
amounted  to  a  sale  from  the  plaintiff  In  error. 
She  voluntarily,  upon  the  advice  of  her  coun- 
sel, permitted  the  Interest  to  become  delin- 
quent, so  this  foreclosure  might  occur,  and 
it  was  with  her  approval  the  land  was 
sold  under  the  trust  deed.  Where,  under 
such  circumstances,  a  conveyance  of  property 
is  made  from  or  by  the  direction  of  a  child 
to  a  parent  for  a  consideration  much  less  than 
its  true  value,  a  court  of  equity  will  carefully 
scrutinize  the  transaction,  and  ascertain 
whether  or  not  the  parent,  by  reason  of  his 
relation  and  Influence  and  the  confldence  re- 
posed In  him  by  the  child,  has  not  procured 
an  undue  advantage. 

The  cases  of  Perry  v.  McHenry,  13  111.  227, 
and  Stophenson  v.  Thompson,  Id.  186,  are  not 
analogous  to  this,  nor  do  they  come  within  the 
rule  as  heretofore  stated  In  Perry  on  Trusts, 
and  sanctioned  by  this  court.  The  rule  is  well 
settled  in  this  state  that  a  verbal  agreement 
to  purchase  land  for  the  benefit  of  another  is 
void  under  the  statute  of  frauds,  and  cannot 
be  enforced  against  a  purchaser  who.  In  the 
absence  of  fraud,  has  paid  for  the  land  with 
his  own  money,  and  taken  a  conveyance  in 
his  own  name.  Such  is  tlie  rule  where  no 
fiduciary  rehition  exists,  or  no  confidential  re- 


lation, such  as  that  of  parent  and  child.  In 
both  the  cases  last  above  cited,  the  purchaser 
of  the  land  (the  party  against  whom  it  was 
sought  to  establish  a  trust)  occupied  no  such 
relation  to  the  party  seeking  relief,  but,  at  the 
instigation  and  request  of  such  party,  had 
taken  title  to  the  lands,  and  furnished  the 
purchase  money  thereof.  The  rule  is  well 
stated  In  Lantry  v.  Lantry,  51  111.  458,  as  fol- 
lows (page  405):  "If  A.  voluntarily  conveys 
land  to  B.,  the  latter  having  taken  no  meas- 
ures to  procure  the  conveyance,  but  accepting 
It,  and  verbally  promising  to  hold  the  prop- 
erty In  trust  f or  C,  the  case  fails  within  the 
statute,  and  chancery  will  not  enforce  the 
parol  promise.  But  If  A.  was  Intending  to 
convey  the  land  dhrectly  to  C,  and  B.  Inter- 
posed and  advised  A.  not  to  convey  directly 
to  C,  but  to  convey  to  him,  promising,  if  A. 
would  do  so,  be,  B.,  would  hold  the  land  in 
trust  for  C,  chancery  will  lend  its  aid  to  en- 
force the  trust,  upon  the  ground  that  B.  ob- 
tained the  title  by  fraud  and  Imposition  upon 
A.  The  distinction  may  seem  nice,  but  it  is 
well  established.  In  the  one  case  B.  has  had 
no  agency  in  procuring  the  conveyance  to 
himself;  In  the  other,  he  has  had  an  active 
and  fraudulent  agency."  In  this  case  plaintiff 
In  error  was  about  to  dispose  of  her  equity 
of  redemption  to  other  parties,  when  she  was 
advised  by  her  father  not  to  do  so,  and  that 
he  would  furnish  the  money  to  buy  It  In. 
In  addition,  there  also  existed  the  fiduciary 
relation  of  parent  and  child,  and  the  trust 
and  confidence  which  the  law  presumes  the 
latter  reposed  in  the  former. 

Counsel  for  defendants  in  error  rely  upon 
the  case  of  Davis  v.  Stambaugh,  163  IlL 
557,  45  N.  E.  170.  In  tliat  case  we  held  that 
the  evidence  did  not  show  a  constructive 
trust,  and  that  the  mere  refusal  of  a  trustee 
to  execute  an  express  trust,  or  the  denial  of 
the  existence  of  a  trust  by  the  trustee,  does 
not  constitute  such  fraud  as  takes  the  case 
out  of  the  statute.  What  Is  further  said  In 
that  case  is  not  In  conflict  with  the  views 
herein  expressed,— that  as  between  parent 
and  child,  or  those  occupying  a  position  of 
trust  or  confidence,  the  fraud  may  be  con- 
structive, and  may  be  shown  by  such  facts 
and  circumstances  as  demand  equitable  re- 
lief. Moreover,  in  this  case  it  Is  not  appar- 
ent why  the  plaintiff  In  error  should  not  have 
the  relief  asked  for  In  her  bill.  She  Is  re- 
invested with  the  title  of  her  land,  and  the 
defendant  in  error,  Francis  Dapray,  Is  repaid 
all  moneys  expended  by  him,  with  Interest, 
after  deducting  amounts  received. 

As  to  the  agreement  introduced  in  evidence 
providing  for  a  deed  from  Dapray  to  his 
daughter,  executed  in  1888,  we  do  not  con- 
sider It  material,  except  In  so  far  as  It  tends 
to  corroborate  the  evidence  of  plaintiff  in 
error  that  the  land  was  purchased  for  her, 
and  refutes  the  assertion  made  by  Dapray 
that  he  bought  it  for  her  children,  and  for  n* 
other  purpose.  The  Indorsement  on  the  first 
rental  note  Is  also  corroborative  of  the  fact 
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that  be  recognized  she  had  some  Interest  hi 
•this  land  after  the  conveyance  to  hhn.  Tak- 
tatg  the  record  as  a  whole,  we  hold  It  presents 
a  case  clearly  within  the  exception  to  the 
statute  of  frauds.  The  entbre  transaction, 
and  the  confidential  relations  existing  be- 
tween the  parties,  create  a  constructiye  trust 
in  t&yot  of  plaintiff  in  error. 

Objections  are  made  by  plaintiff  in  error  to 
the  amount  charged  against  her  by  the  master 
in  stating  the  account,  for  different  sums  of 
money  allowed  the  father  In  connection  with 
her  divorce  case  and  other  litigation  affecting 
the  land  in  Mlssonrl.  We  are  not  inclined, 
from  oar  view  of  this  case,  to  disturb  the 
account  as  reported  by  the  master.  It  was 
error,  however,  for  the  circuit  covrt  to  dis- 
miss the  bill  of  plaintiff  In  error  for  want  of 
equity.  The  decree  will  be  reversed,  and  the 
cause  remanded  to  the  circuit  court  of  Macon 
county,  with  directions  to  enter  a  decree  sus- 
taining the  material  allegations  of  complain- 
ant's bill,  and  finding  that  the  defendants  in 
error  hold  the  land  in  question  in  trust  for 
plaintiff  in  error,  Eugenia  Pope,  and  that  a 
conveyance  thereof  be  made  to  her  upon  the 
payment  of  the  amount  found  due  by  the 
master,  together  with  legal  interest  from  the 
date  of  such  report   Beversed  and  remanded. 


(176  111.  162) 

CTJPPT  et  al.  v.  ALLBN  et  al.i 

(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

Sricirio  PsKroRKANCB— Verbal  Contbact  — 
Abandonment. 

1.  Specific  performance  of  a  verbal  contract 
will  not  be  decreed  where  the  contract  is  not 
dearly  established. 

2.  where  a  contract  lias  been  abandoned  by 
the  parties  thereto,  it  will  not  be  specifically 
enforced. 

Error  to  circuit  court,  Sangamon  county; 
James  A.  Creighton,  Judge. 

Bill  by  Mary  Cuppy  and  others  against 
Frances  B.  W.  Allen  and  others.  There  was 
a  decree  dismissing  the  bUl,  and  plaintiffs 
bring  error.    Affirmed. 

McGulre  &  Salzenstein,  for  plaintiffs.  Geo. 
W.  Murray  and  Colby  &  Lanphier,  for  defend- 
ants. 

CARTER,  0.  J.  This  is  a  writ  of  error 
brought  to  reverse  a  decree  dismissing  for 
want  of  equity  a  bill  for  specific  perform- 
ance. James  A  Barger,  a  bachelor,  the 
ancle  of  the  complainants,  owned  certafai 
premises  in  the  village  of  Loaml,  in  Sanga- 
mon coimty,  consisting  of  four  lots,  upon 
which  he  had  a  small  dwdling  house.  The 
value  of  the  premises  was  about  $oOO,  and 
their  rental  value  was  upward  of  $5  per 
month.  Letha  Cuppy,  his  niece  and  the 
mother  of  the  complainants,  lived  with  her 
husband  and  her  said  two  daughters  in  the 
nme  village,  on  premises  belonging  to  her, 
of  about  the  same  rental  value.     The  evi- 

1  Rehearing  denied  December  28,  1888. 


dence  tended  to  prove  that  in  April,  1887, 
Barger  made  a  verbal  contract  with  Letha 
Cuppy,  whereby  she  and  her  family  were  to 
live  in  his  house  free  of  rent,  and  furnish  him 
board,  lodging,  and  washing,  for  which,  be- 
side the  rent,  he  would  pay  her  $5  per  month, 
and  at  his  death  she  was  to  have  the  prop- 
erty. He  was  62  years  old,  and  was  a  man 
of  some  wealth.  Letha  Cuppy,  with  her  fam- 
ily, occupied  the  premises  of  Barger,  in  pur- 
suance of  the  contract,  and  performed  it  ac- 
cording to  its  terms  until  her  death,  In  Au- 
gust, 1888.  The  evidence  further  tended  to 
prove  tliat,  after  the  death  of  Mrs.  Cuppy, 
Barger  said  to  the  daughters,  tiie  complain- 
ants, that,  If  they  would  stay  there  and  keep 
house  for  him,  he  would  do  for  them  what 
he  had  agreed  to  do  for  their  mother,  and 
they  should  liave  the  property  at  his  death. 
He  remained  and  boarded  with  them  until 
June  20,  1894,  when,  as  it  appears,  he  left  at 
the  instigation  of  defendant  in  error  Frances 
R  Allen,  and  made  his  home  with  another 
niece.  He  became  sick  a  month  before,  and 
vras  waited  on  by  Mrs.  Allen,  ,who  seemed  to 
have  more  influence  over  him  than  any  one 
else.  He  was  then  Indebted  to  the  complain- 
ants for  more  tlian  two  years'  board,  their 
bill  as  presented  being  upward  of  |160,  which 
included  damages  to  carpet,  etc.  He  insist- 
ed it  was  too  much,  and  a  final  settlement  was 
effected  by  his  attorney  while  he  was  sick  at 
Mrs.  Brash's  house,  'whence  he  had  removed 
from  his  own  house,  as  before  stated.  The 
terms  of  the  settlement  were  that  he  paid 
complainants  $147.76  in  full  of  all  demands, 
and  they  were  to  remain  in  the  premises  until 
October  1,  1894,  when  they  were  to  vacate. 
In  the  settlement,  the  rent  of  the  house  from 
the  date  of  the  settlement  until  October  1st 
was  reckoned  at  f  10,  and  nothing  was  said 
by  the  complainants  about  their  right  to  have 
the  property  at  Barger's  death.  They  sur- 
rendered possession,  and  removed  to  their 
former  home,  in  accordance  with  the  settle- 
ment Barger  died  February  4,  18Q5,  and 
complainants  filed  their  bill  for  the  specific 
performance  of  the  contract  on  May  24,  1895. 
On  July  24,  1894,  Barger  made  a  deed  con- 
veying the  property  in  question  to  defendant 
in  error  Allen,  then  Mrs.  Waterman,  for  the 
expressed  consideration  of  $500,  but  in  fact 
for  no,  or  only  a  nominal,  consideration;  and, 
pending  the  suit  Mrs.  Allen  conveyed  to  the 
other  defendant  in  error  the  same  premises, 
for  only  a  nominal  consideration.  Other  facts 
were  shown,  some  of  which  tended  to  rebut 
the  proof  tliat  the  contract  was  that  com- 
plainants were  to  have  the  property  at  Bar- 
ger's death,  and  it  appeared  that  from  12.50 
to  $3  per  week  was  a  reasonable  price  in  the 
village  for  the.  accommodations  received  by 
Barger;  and  defendants  in  error  contend  that 
the  rent  of  the  premises  and  the  $5  per  month 
fully  paid  for  all  he  received,  and  that  the 
proof  is  insufficient  to  establish  the  alleged 
verbal  contract  that  the  complainants  were 
to  have  the  property  at  Barger's  death,  and, 
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even  If  sufficient,  that  the  contract  was  aban- 
doned by  both  partlea. 

The  evidence,  much  of  which  we  regard  as 
unnecessary  to  a  correct  decision  of  the  case, 
does  not  tend  to  satisfy  the .  mind  that  the 
complainants  were  fairly  dealt  with  by  de- 
fendant in  error  Mrs.  Allen,  or  even  by  Bar- 
ger.  Still,  we  have  no  doubt  that  the  learn- 
ed chancellor  decided  correctly  In  dismissing 
the  bill.  Specific  performance  will  not  be 
decreed  except  in  a  clear  case.  It  rests  in  the 
sound  Judicial  discretion,  and  will  not  be 
granted  In  a,  doubtful  case.  Even  If  It  were 
clearly  eataUlshed  that  the  contract  was  as 
alleged  by  complainants,  still  It  could  not  be 
specifically  enforced  for  one  reason,  If  for 
none  other,  and  that  Is  that  It  was  abandoned 
by  all  parties.  We  think  the  evidence  shows 
a  voluntary  surrender  of  the  premises  at  the 
time  agreed  upon,  and 'a  payment  of  rent  for 
about  two  months  before  such  surrender,  and 
ttiat  the  complainants  did  not  then  dalm  that 
they  had  any  Interest  in  the  property  or  right 
of  possession  of  the  same,  but,  on  the  con- 
trary, gave  Barger  a  receipt  in  ftill  of  all  de- 
mands, and  surrendered  the  proiierty  to  him 
without  reservation.  A  contract  which  has 
been  abandoned  by  the  parties  will  not  be 
specifically  enforced.  Hale  ▼.  Bryant,  100 
111.  34.  The  decree  must  be  afibrmed.  De- 
cree affirmed. 

(176  lu.  m) 

SNYDER  V.  CITY  OF  MT.  PULASKI.i 

(Supreme  Court  of  Illinois.    Oct.  24,  189a) 

MnNiciPi.L  CoRPORATioNB— Powers  —  Encroach- 

MBirr  ON  BTHBBT— BSTOPPBU 

1.  A  municipality  has  no  power  to  confer  on 
a  person  the  right  to  maiptain  a  permanent  en- 
croachment on  a  street,  exclusively  for  private 
use. 

2.  The  fact  that  an  ordinance  granting  the 
right  to  maintain  a  permanent  encroachment  on 
a  street,  for  private  ase,  was  an  inducement 
to  the  acceptance  of  a  franchise  from  the  city, 
and  a  part  of  the  contract  with  it,  does  not 
malie  the  ordinance  binding  on  the  city,  since 
It  had  no  power  to  grant  such  right. 

3.  There  can  be  no  estoppel  against  a  munici- 
pality which  has  granted,  without  authority  of 
law,  the  right  to  maintain  a  permanent  en- 
croachment on  a  street,  (or  private  use,  from 
requiring  the  street  to  be  opened  in  its  entirety, 
since  no  estoppel  can  arise  from  an  act  done  by 
a  municipality  without  authority  of  law. 

Appeal  from  circuit  court,  Logan  county; 
George  W.  Herdman,  Judge. 

Bill  by  Isaac  H.  Snyder  against  the  dty  of 
Mt  Pulaski  for  an  injunction.  A  decree  dis- 
solving a  temporary  injunction  and  dismiss- 
ing the  bill  was  affirmed  by  the  appellate 
court  (69  m.  App.  474),  and  plaintiff  appeals. 
Affirmed. 

On  March  24,  1891,  the  appellant  was  grant- 
ed, by  ordinance,  the  right  to  erect  and  operate 
an  incandescent  electric  light  plant  in  the  vil- 
lage of  Mt.  Pulaski  for  the  term  of  20  years. 
On  the  18th  of  April  of  the  same  year  he  pur- 

i  Rehearing  denied  December  13,  1898. 


chased  a  lot  on  which  a  floor  mOl  formerly 
stood,  which,  when  in  operation,  had  been  siqp-  ' 
piled  with  water  from  a  well  In  Oreen  street, 
near  its  intersection  with  Spring  street,  in  the 
village.  This  well  was  dug  by  the  operators 
of  the  flour  mill  with  the  consent  of  the  vil- 
lage authorities,  and  was  connected  with  the 
lot  by  means  of  pipes  laid  underground.  Af- 
terwards, on  June  23d  of  the  same  year,  by  an 
ordinance  duly  passed  and  approved,  appellant 
was  allowed  to  use  of  the  wdl  for  the  period 
of  20  yean;  the  same  to  be  maintained  at  his 
own  expense,  and  to  be  so  kept  as  to  be  safe 
to  the  traveling  public  In  October  following, 
by  another  ordinance,  he  was  granted  the  right 
to  put  In  upon  the  streets  of  the  village  the 
necessary  appliances  for  an  arc  system  of  dec- 
trie  lighting,  with  a  contract  for  street  lights 
for  6  years.  In  the  erection  of  the  tacandes- 
cent  plant  he  expended,  in  round  numbers, 
$9,000,  and  for  the  arc  system  about  $10,000 
more.  When  the  right  to  use  the  well  was 
given  him,  he  fbund  that  the  Peoria,  Decatui' 
&  Evansville  Railway  Comi>any  was  using  It 
to  supply  its  engrlnes;  and  he  altered  Into  a 
contract  wlQi  It  to  supply  it  with  water,  using 
the  railway  company's  pump  until  the  fdlow- 
ing  spring.  In  the  Efprhig  of  1892  be  discov- 
ered tbe  water  supply  to  be  Insuffident,  and 
dug  a  well  immediately  adjolnhig  the  old  one, 
inserting  what  is  Icnown  as  a  "Cook's  point" 
to  connect  the  two.  Later  on  he  made  con- 
tracts with  various  parties  (among  others,  the 
Illinois  (Central  Railroad  Company  and  a  flour 
mill)  to  furnish  them  water,  and  continued  bis 
business  without  Interruption  until  November 
25,  1895,  when  he  was  served  With  a  notice, 
signed  by  the  street  commissioner,  ordering 
him  to  remove  the  "Cook's  point"  and  All 
other  attachments  placed  In  Oreen  street  by 
him,  and  the  pump  and  attachments  in  this 
second  wdL  The  pump  in  it  not  being  suita- 
ble to  be  placed  in  the  old  wdl,  on  December 
13,  1895,  he  purchased  a  new  one,  with  neces- 
sary pipe  and  apparatus,  for  the  purpose  of 
placing  the  same  in  the  old  well,  the  cost  of 
which  was  about  $500.  In  order  to  lift  the' 
pump  out  of  the  new  well,  be  erected  a  der- 
rick, and  was  proceeding  with  the  work  of 
taking  out  the  pump  and  appliances  and  put- 
thig  the  new  pump  in  the  old  well,  when  the 
events  transpired  which  gave  rise  to  this  suit. 
On  December  21,  1895,  the  dty  council  (the 
village  organization  having  been  changed  to 
that  of  a  city  organization)  repealed  the  or- 
dinance granting  the  appellant  the  use  of  the 
old  well;  and  thereafter,  while  he  was  at 
work  making  the  changes  above  mentioned, 
he  was  served  with  a  notice,  signed  by  the  dty 
attorney,  stating  that  the  city  objected  to  the 
deepening  of  the  old  well,  and  to  the  placing 
of  any  appliances  therein  which  would  enable 
him  to  draw  water  from  a  deeper  levd  than 
the  bottom  of  the  well  as  It  was  originally 
constructed.  He  was  also  notified  at  the  same 
time,  verbally,  by  both  the  dty  marshal  and 
the  city  attorney,  to  stop  work,  which  he  re- 
fused to  do.     WhUe  the  work  was  going  on. 


Digitized  by 


Google 


in.) 


SNYDER  V.  CITY  OF  MT.  PULASKL 


68 


the  street  commissioner  and  others  tore  down 
the  derrick,  and  filled  up  the  pipe  he  was  plac- 
ing in  the  old  well  with  brickbats  and  other 
materials,  and  also  proceeded  to  fill  up  the  well 
with  dirt  and  rubbish.  Thereupon  be  obtained 
an  Injunction  restraining  the  city  from  inter- 
fering with  and  obstructing  him  in  the  work, 
and  proceeded  to  dean  out  the  old  wen  and  put 
down  in  it  a  new  8-inch  pipe,  driving  the  same 
about  30  feet  below  the  bottom  of  the  well. 
He  then  covered  the  well  with  a  platform  made 
of  4-inch  oak  plank,  and  filled  up  the  new  well. 
The  evidence  shows  tliat,  prior  to  this  trouble, 
appellant  maintained  the  well  in  a  dangerous 
condition;  that  he  permitted  steam  to  escape 
into  It  In  a  manner  calculated  to  frighten  horses 
on  the  street,  and  kept  it  insecurely  covered. 
The  temporary  injunction  granted  was,  on  the 
hearing,  dissolved,  and  his  bill  dismissed.  Ajx 
appeal  was  taken  to  the  appellate  court  for  the 
Third  district,  where  the  decree  of  the  circuitr 
court  was  affirmed,  and  the  case  la  brought 
here  by  this  further  appeal 

A.  O.  Jones  and  Bllnn  &  Harris,  for  appel- 
lant F.  It.  Tomlinson  and  Beach  &  Hod- 
nett,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts). 
The  streets  of  a  city  are  dedicated  for  public 
use,  and  for  these  purposes  the  city  council 
may  improve  and  control  them,  and  adopt 
needful  rules  for  their  management  and  use. 
But  that  body  has  no  power  to  alien  or  other- 
wise Incumber  such  streets,  so  long  as  they 
are  public  streets,  but  must  hold  them  in 
tixKt  for  public  uses  only;  and  hence  no  ease- 
ment or  right  therein  not  of  a  public  charac- 
ter can  be  granted  by  a  municipality,  or  ac- 
quired by  any  individual  or  corporation,  for 
exclusive  private  use,  to  the  exclusion  of  the 
pnbUc.  Field  v.  Barlhig,  149  HI.  656,  87  N.  B. 
850;  Hlbbard,  Spencer,  Bartlett  &  Co.  v.  City 
of  Chicago,  173  UI.  91,  50  N.  B.  256.  A  per- 
manent encroachment  upon  public  streets  for 
a  private  use  Is  a  purpresture,  and  Is  in  law 
a  nuisance.  Driggs  t.  Phillips,  103  N.  Y.  77, 
8  N.  B.  514;  SUiith  ▼.  State,  23  N.  J.  Law, 
712;  Attorney  General  v.  Heishon,  18  N.  J. 
Bq.  410;  State  v.  Woodward,  23  Vt  92; 
Chamberlain  v.  Bnfleld,  48  N.  H.  356;  Com. 
▼.  King,  IS  Meta  (Mass.)  115;  Hlbbard, 
Spencer,  Bartlett  &  Co.  ▼.  City  of  Chicago, 
supra.  In  the  case  last  cited  it  was  said 
(page  98,  173  lU.,  and  page  258,  60  N.  B.): 
"Where  the  city  has  authorized  a  temporary 
use  which  causes  a  temporary  obstruction, 
one  having  been  licensed  to  exercise  such 
temporary  use  would  not  be  liable  for  a  pen- 
alty, under  the  ordinances,  for  obstructing 
the  street,  as  it  was  permitted  as  a  matter  of 
grace  or  favor.  That  such  permission  was 
given  may  be  Implied  from  circumstances. 
Oridley  v.  City  of  Bloomlngton,  68  lU.  47. 
But,  when  the  city  demands  the  removal  of 


such  a  structure,  it,  if  permitted  to  remain 
thereafter,  becomes  a  nuisance." 

The  claim  of  the  appellant  that  the  second 
ordinance,  which  granted  him  the  privilege 
of  using  the  well,  is  part  of  the  whole  con- 
tract, and  that  without  It  he  would  not  have 
accepted  the  franchise  or  erected  the  plant, 
in  no  way  affects  the  question  of  law.  He 
claims  that  the  right  to  use  the  well  was 
part  of  the  consideration  upon  which  he  act- 
ed, and  was  Intended  as  an  inducement  to 
him  to  accept  the  franchise  and  build  the 
works.  He  must  have  acted  with  full  knowl- 
edge of  the  fact  that  the  municipality  had  no 
right  or  power  to  confer  on  him  a  right  to  a 
private  use  of  the  street,  giving  him  a  tight 
to  a  permanent  encroachment  thereon,  and 
allowing  him  to  create  a  purpresture.  There 
being.no  power  in  the  city  to  make  a  dis- 
crimination In  the  use  of  the  streets  in  favor 
of  appellant,  and  permit  him  to  have  a  per- 
manent private  use  of  the  same,  or  to  part 
thereof,  if  it  has  done  so,  the  most  that  can 
be  said  Is  that  it  amounted  to  a  mere  license 
that  would  not  render  him  amenable  to  pun- 
ishment for  a  violation  of  an  ordinance  of  the 
city  In  obstructing  the  street  Such  permis- 
sion to  so  use  the  street  is  not  binding  upon 
the  city,  and  Is  not  Irrevocable.  The  munic- 
ipality having  no  power  to  grant  such  perma- 
nent use,  there  can  be  no  estoppel  against  it 
from  requiring  the  street  to  be  open  in  its 
entirety,  because  no  estoppel  can  arise  from 
an  act  of  the  municipal  authorities  done 
without  authority  of  law.  Seeger  v.  Muel- 
ler, 133  111.  86,  24  N.  E.  613;  Pettis  v.  John- 
son, 66  Ind.  138;  Stevens  v.  Training  School, 
144  III.  336,  32  N.  B.  962;  Day  ▼.  Green,  4 
Cush.  433. 

There  was  power  in  the  city  council  to  pass 
the  ordinance  repealing  the  former  ordinance 
granting  the  right  to  appellant  to  use  the 
street;  for  such  former  ordinance,  being 
without  authority  of  law,  might  well  be  re- 
scinded. Appellant  acquired  no  right  under 
the  former  ordinance  against  the  public,  nor 
did  he  acquire  any  right  against  the  munic- 
ipality by  estoppel,  nor  by  any  right  confer- 
red by  the  ordinance,  because  the  right  con- 
ferred was  a  mere  private  use,  and  that  pri- 
vate use  created  a  purpresture.  This  fact  It 
was  the  duty  of  appellant  to  know;  hence 
a  right  existed  hi  the  city  council  to  repeal 
the  ordinance  theretofore  enacted  granting 
the  right  to  appellant  to  have  and  use  this 
well  in  the  public  streets  of  the  city. 

It  was  not  error  in  the  circuit  court  of 
Logan  county  to  dismiss  appellant's  bill,  nor 
in  the  appellate  court  for  the  Third  district 
to  affirm  its  decree.  The  Judgment  of  the 
appellate  court  for  the  Third  district  is  af- 
firmed.   Judgment  affirmed. 

B06GS,  J.,  took  no  part  in  the  decision  of 
this  case. 
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PELLS  et  aL  ▼.  CITY  OF  PAXTON.i 
(Supreme  Court  of  IlUnois.    Oct.  24,  1808.) 
Public  Improvements— Assessments. 
Under  City  and  Village  Act,  art.  9,  §  50, 
providing  that  contracts   for   public   improve- 
ments, to  be  paid  for  by  special  assessment, 
shall  be  let  to  the  lowest  bidder,  in  the  manner 
to  be  prescribed  by  ordinance,  there  can  be  no 
assessment  for  a  pavement  53  feet  wide;    the 
contract  therefor,  under  which  it  was  construct- 
ed, having  been  made,  and  work  having  been 
begun,  before  the  passage  of  the  ordinance  au- 
thorizing it,  and  while  there  was  an  ordinance 
merely  authorizing  a  pavement  CI  feet  wide. 

Error  to  Pord  county  court;  Alexander 
McElroy,  Judge. 

Proceedings  by  the  city  of  Paxton  for  a 
special  tax  for  Improvements.  Objections 
by  Edgar  Z.  Pells  and  others  to  confirmation 
thereof  were  overruled,  and  they  bring  error. 
Reversed. 

This  is  a  proceeding  In  the  county  court  of 
Ford  county  to  collect  a  special  tax  for  the 
pavement  of  a  portion  of  Market  street.  In 
the  city  of  Paxton,  In  that  county.  Upon 
application  for  confirmation  of  the  special 
tax,  the  plaintiffs  in  error,  Edgar  Z.  Pells, 
Hannah  W.  Bogardus,  W.  A.  McCulIoch,  and 
Calvin  H.  Frew,  filed  objections  to  said  con- 
firmation. The  nature  of  the  objections  ap- 
pears from  the  statements  made  In  the  opin- 
ion. The  objections  were  overruled  by  the 
county  court,  and  Judgment  was  rendered  by 
said  court  confirming  the  special  tax  against 
the  property  of  the  plaintifCs  in  error.  The 
present  writ  of  error  Is  prosecuted  from  such 
judgment  of  confirmation. 

Gray  &  Beach  and  M.  H.  Cloud,  for  plain- 
tiffs In  error.  C.  H.  Frew,  in  pro.  per.  M. 
L.  McQulston  and  A.  E.  De  Mange,  for  de- 
fendant in  error. 

MAGRUDEB,  J.  (after  stating  the  facts). 
The  question  of  the  validity  of  a  former 
proceeding  In  reference  to  the  same  improve- 
ment Involved  In  the  present  suit  was  before 
this  court  at  a  former  term;  and  the  decision 
of  this  court  in  relation  thereto  is  reported 
In  the  case  of  Pells  v.  People,  159  III.  680, 
42  N.  E.  784.  By  reference  to  that  case  It 
will  be  seen  that  an  ordinance  was  passed 
by  the  city  council  of  Paxton  on  March  13, 
1893,  amended  on  April  10,  1893,  and  again 
on  May  10,  1893,  for  the  construction  of  a 
brick  pavement  61  feet  wide  along  a  portion 
of  Market  street,  in  the  city  of  Paxton.  The 
judgment  and  order  of  sale  entered  by  the 
county  court,  and  reviewed  In  Pells  v.  People, 
supra,  were  there  reversed  upon  the  ground 
that  the  property  owners  were  assessed  for 
making  a  larger  Improvement  than  was  con- 
tracted for  by  the  city,  and  for  a  larger  im- 
provement than  was  actually  constructed.  It 
was  shown  by  the  proceedings  and  evidence 
In  that  case  that,  although  the  property  own- 
ers were  specially  taxed  for  a  pavement  61 

1  Behearing  denied  December  13,  1898. 


feet  wide,  the  pavement  which  the  contract- 
ors agreed  to  construct  was  only  53  feet 
wide.  It  will  also  appear  by  reference  to 
the  case  of  Pells  v.  People,  supra,  that,  after 
a  contract  was  made  for  the  construction  of 
a  pavement  63  feet  wide,  to  wit,  on  Sep- 
tember 16,  1893,  an  ordinance  was  passed 
amending  the  original  ordinance  of  March 
13,  1893,  by  providing  that  the  width  of  the 
pavement  should  only  be  63  feet  between 
curbings,  except  wltbta  the  Intersection  of 
cross  streets.  After  the  former  judgment 
was  reversed  by  this  court,  the  city  council 
of  Paxton  on  September  3,  1896,  adopted  tbe 
following  resolution,  to  wit:  "Whereas,  in 
the  suit  of  Edgar  Z.  Pells  and  Hannah  W. 
Bogardus  v.  The  People  ex  reL  Oscar  V. 
Hohngraln,  County  Collector,  the  supreme 
court  of  Illinois,  in  an  opinion,  filed  on  the 
17th  day  of  January,  1896,  reversed  the  judg- 
ment of  the  county  court  of  Ford  county 
ordering  tbe  sale  of  certain  tracts  of  real 
estate  specially  taxed  for  the  construction  of 
the  brick  pavement  on  Market  street  under 
an  ordinance  of  this  city  passed  March  13, 
1893,  amended  April  10,  1898,  amended  May 
10,  1893,  amended  September  16,  1893;  and 
whereas,  the  effect  of  such  Judgment  of  re- 
versal by  the, supreme  court  is  the  annul- 
ment of  the  confirmation  by  the  county  court 
of  Ford  county  of  all  the  special  taxes  as- 
eessed  for  the  construction  of  said  pavement; 
and  whereas,  the  pavement  described  In  said 
ordinance  and  Its  various  amendments  has 
been  constructed  by  the  contractor  In  accord- 
ance with  tbe  terms  and  provisions  of  his 
written  contract  with  the  city  of  Paxton; 
and  whereas,  the  city  of  Paxton  has  accepted 
said  pavement,  described'  In  said  ordinance 
and  its  amendments,  and  paid  for  the  con- 
struction of  all  that  part  thereof  lying  within 
the  limits  of  intersecting  streets;  and  whereas, 
Edgar  Z.  Pells  and  Hannah  W.  Bogardus, 
owners  of  numerous  tracts  of  real  estate 
abutting  upon  the  line  of  said  Improvement, 
have  paid  none  of  the  special  taxes  assessed 
and  confirmed  by  the  county  coiurt  against 
said  tracts  of  real  estate;  and  whereas,  the 
owners  of  other  tracts  of  real  estate  abutting 
upon  said  Improvement  have  paid  all  or  a 
part  of  the  Installments  of  the  special  taxes 
assessed  upon  their  said  tracts  of  real  es- 
tate: Therefore,  be  It  resolved  by  this  coun- 
cil that  all  special  taxes  assessed  for  tbe 
construction  of  said  Improvement  under  tbe 
ordinance  and  Its  said  several  amendments 
herein  above  mentioned  be,  and  the  same  are 
hereby,  annulled.  Besolved,  further,  that  C. 
H.  Yeomans,  J.  W.  Reed,  and  J.  H.  Nelson 
be,  and  they  are  hereby,  appointed  to  make 
an  estimate  of  the  cost  of  said  improvement 
provided  for  and  described  In  said  above- 
mentioned  ordinance  and  its  several  amend- 
ments. Including  labor,  materials,  and  all 
other  expenses  attending  the  same,  and  the 
cost  of  making  and  levying  the  special  taxes 
to  pay  therefor,  except  for  that  portion  of 
said  Improvement  lying  withhi  the  limits  of 
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cross  streets  Intersecting  said  Market  street, 
described  In  said  original  ordinance  and  Its 
.said  amendments,  and  report  the  same  to  tbe 
next  meeting  of  this  council."  Afterwards, 
on  December  7,  1886,  the  above  resolution 
was  amended  so  as  to  recite  an  omitted 
amendment  of  the  original  ordinance  made 
October  4,  1893.  On  December  7,  1896,  the 
committee  appointed  to  make  an  estimate 
of  the  cost  of  the  construction  of  said  pave- 
ment, etc.,  made  report  of  their  estimate  to 
the  city  council,  which  report  was  approved 
on  the  same  day,  to  wit,  December  7,  1896. 
On  said  last-named  date  the  city  council 
passed  a  resolution  Instructing  the,  city  at- 
torney to  file  a  petition  In  the  county  court 
for  the  appointment  of  commissioners  to 
make  an  assessment  based  upon  the  estimate 
so  reported.  The  petition  herein  was  so  filed 
on  December  8,  1896,  and  commissioners 
were  appointed,  who  filed  an  assessment  roll 
on  December  23,  1896.  The  objections  filed 
by  the  plaintiffs  in  error  to  such  assessment 
roll  were  overruled. 

It  Is  evident  from  the  above  recital  that  the 
present  proceeding  has  for  Its  object  the  levy 
and  collection  of  a  special  tax  to  pay  for  an 
Improvement  already  constructed  before  the 
resolution  above  recited  was  passed.  It  is 
claimed  by  the  defendant  in  error  that  the 
pavement  53  feet  wide  was  constructed  under 
and  in  pursuance  of  the  amendment  of  Sep- 
temtwr  16,  1S93,  to  the  original  ordinance  of 
March  13,  1893.  The  amendment  of  Septem- 
ber 16,  1893,  having  provided  for  a  pavement 
53  feet  wide.  Instead  of  the  pavement  61  feet 
wide  described  In  the  ordinance  of  March  13, 
1893,  the  resolution  of  September  3,  1896, 
was  passed  for  the  purpose  of  having  an  esti- 
mate made  of  the  cost  of  constructing  such 
pavement  53  feet  wide.  It  Is  urged  that  the 
resolution  thus  cures  tlie  defect  In  the  orig- 
inal proceeding,  which  required  an  estimate 
to  be  made  of  the  cost  of  constructing  a  pave- 
ment 61  feet  wide,  when  a  pavement  only  53 
feet  wide  was  actually  constructed. 

A  fatal  objection  exists  to  the  validity  of 
the  resolution  of  September  3,  1896,  and  to 
all  the  proceedings  based  thereupon.  This 
court  has  decided  over  and  over  again  that  a 
valid  ordinance  lies  at  the  foundation  of  the 
proceeding  to  construct  a  public  improvement 
by  special  assessment  or  special  taxation; 
that  the  first  step  to  be  taken  In  making  such 
an  Improvement  is  the  passage  of  an  ordi- 
nance specifying  its  nature,  character,  lo- 
cality, and  description;  and  that  the  improve- 
ment cannot  be  paid  for  by  special  taxation  or 
special  assessment,  unless  an  ordinance  has 
been  passed  which  authorizes  it.  Pells  v. 
People,  supra,  and  cases  there  referred  to. 
In  the  present  case  the  city  council  of  Paxton 
passed  an  ordinance  on  March  13,  1893,  pro- 
viding for  a  pavement  61  feet  wide,  and  ap- 
pointed a  committee  to  estimate  Its  cost,  and 
approved  a  report  of  said  committee,  .and  or- 
dered a  petition  to  be  filed  In  the  county  court 
for  the  making  of  an  assessment  based  upon 
52  N.E.-e 


such  report  It  confirmed  an  assessment  roll 
providing  for  the  levying  of  a  special  tax  to 
make  a  pavement  61  feet  wide.  On  July  13. 
1893,  it  advertised  tor  bids  for  the  construc- 
tion of  a  pavement  61  feet  wide,  as  directed 
by  the  original  ordinance  of  March  13,  1893. 
Two  bids  were  made  for  the  construction  of 
the  pavement  61  feet  wide,— one  by  one  May- 
field  and  the  other  by  one  Barnes.  The  ad- 
vertisement for  these  bids  required  that  each 
bid  should  be  accompanied  by  a  bond  in  the 
sum  of  $5,000,  with  sufficient  sureties  that 
the  bidder  would  furnish  the  material  and 
perform  the  work  as  provided  by  the  ordi- 
nance of  March  13,  1893,  on  or  before  October 
13,  1893.  By  the  terms  of  the  advertise- 
ment, all  bids  were  to  be  delivered  to  the 
chairman  of  the  committee  on  streets  and 
alleys  on  or  before  August  7, 1893.  Although, 
as  we  read  the  evidence,  the  bid  made  by 
Mayfield  was  lower  than  the  bid  made  by 
Barnes,  and  although  Mayfield's  bid  was  ac- 
companied by  a  bond  for  $5,000,  and  the  bid 
of  Barnes  was  not  accompanied  by  any  bond, 
yet  on  August  15,  1893,  a  committee  of  the 
city  council  was  Instructed  to  contract  with 
Barnes  In  accordance  with  his  bid.  Xo  con- 
tract, however,  was  made  with  him  In  ac- 
cordance with  his  bid.  On  the  contrary,  on 
August  21,  1893,  a  contract  was  entered  Into 
between  Barnes  and  the  city  of  Paxton  which 
recites  the  pasising  of  the  ordinance  of  Alarcb 
13,  1893,  and  the  amendments  thereto  of 
April  10  and  May  10,  1893,  and  also  recites 
the  awarding  of  the  contract  by  resolution  of 
the  city  council  to  Barnes  at  certain  figures, 
the  work  to  be  done,  "as  modified  by  a  cer- 
tain contract,  of  the  width  of  fifty-three  feet. 
Instead  of  sixty-one  feet,  as  required  by  the 
ordinance,"  and  which  also  recites  that  the 
contract  of  August  21,  1893,  was  signed  by  a 
majority  of  the  property  owners  abutting  on 
said  Improvement,  and  the  signatures  of  the 
balance  of  said  property  owners  were  to  be 
secured  by  the  city.  If  possible,  and.  If  not, 
then  the  city  should  protect  Barnes  against 
any  loss  by  reason  of  refusal  on  the  part  of 
said  parties  to  sign  said  agreement.  By  the 
terms  of  said  agreement,  Barnes  was  to  be- 
gin the  work  on  or  before  September  1,  1893, 
and  complete  it  on  or  before  December  1, 
1893,  Instead  of  October  30,  1883.  as  stated  in 
the  advertisement  for  bids.  The  resolution 
of  September  3,  1896,  recites  that  the  pave- 
ment "has  been  constructed  by  the  contractor 
in  accordance  with  the  terms  and  provisions 
of  his  written  contract  with  the  city  of  Pax- 
ton." If  the  pavement  was  constructed  in 
accordance  with  the  terms  of  the  contract  of 
August  21,  1893,  then  Its  construction  began 
on  September  1,  1893.  As  the  ordinance  chan- 
ging the  width  of  the  pavement  from  61  feet 
to  53  feet  was  not  passed  until  September  16, 
1893,  the  contract  for  constructing  a  pave- 
ment 53  feet  wide  was  entered  Into  26  days 
before  any  ordinance  was  passed  authorizing 
the  consti-nctlon  of  a  pavement  53  feet  wide; 
and  such  construction   was  actually   begun 
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some  15  days  before  the  passage  of  any  ordi- 
nance providing  for  the  construction  of  a  pave- 
ment 53  feet  wide.  The  facts  thus  stated 
bring  the  case  within  the  doctiine  of  this 
court  laid  down  in  the  cases  of  City  of  Carlyle 
V.  ainton  Co.,  140  111.  612,  30  N.  B.  782,  and 
City  of  East  St  Louis  t.  Albrecht,  150  111. 
508,  37  N.  E.  934.  A  City  council  has  no  right 
to  make  an  improvement,  and  tben,  after  the 
improvement  is  made,  pass  an  ordinance  pro- 
viding foe  the  making  of  the  improvement. 
The  passage  of  the  ordinance  must  precede 
the  making  of  the  Improvement,  and  the  mak- 
ing of  the  Improvement  and  all  steps  there- 
after are  absolutely  void,  unless  preceded  by 
a  valid  ordinance.  It  is  true  that  much  of 
the  work  done  by  the  contractor,  Barnes,  in 
constructing  the  pavement  53  feet  wide,  may 
have  been  done  after  the  amendment  of  Sep- 
tember 16,  1803,  was  passed;  but  he  did  not 
construct  such  pavement  by  virtue  of  and  un- 
der the  amended  ordinance  of  September  16. 
'1893.  He  constructed  the  improvement  un- 
der and  by  virtue  of  the  contract  made  with 
the  city  on  August  21,  1893.  That  contract 
was  wholly  illegal.  It  was  not  made  In  pur- 
suance of  an  advertisement  for  bids  made  as 
required  by  statute.  Section  50  of  article  0 
of  the  city  and  village  act  provides  that  "all 
contracts  for  the  making  of  any  public  Im- 
provement, to  be  paid  for  In  whole  or  in  part 
by  a  special  assessment,  and  any  work  or  oth- 
er public  Improvement,  when  the  expense 
thereof  shall  exceed  $500.00,  shall  be  let  to 
the  lowest  responsible  biddo',  in  the  manner 
to  be  prescribed  by  ordinance— such  contracts 
to  be  approved  by  the  mayor  or  president  «f 
the  board  of  trustees."  1  Starr  &  0.  Ann. 
St.  p.  505.  The  work  done  by  Barnes  in  the 
construction  of  the  pavement  53  feet  wide  ex- 
ceeded  $500  In  cost,  but  it  was  not  let  to  the 
lowest  responsible  bidder.  Barnes  put  in  no 
bid  for  the  construction  of  a  pavement  63 
feet  wide.  The  contract  with  Barnes  was 
not  let  in  the  manner  prescribed  by  ordi- 
nance, because  there  was  no  ordinance  pre- 
scribing the  manner  of  letting  the  contract 
to  construct  a  pavement  53  feet  wide.  The 
ordinance  of  March  13,  1893,  contained  a  pro- 
vision for  advertising  for  bids  for  the  con- 
struction of  a  pavement  61  feet  wide  only, 
and  not  53  feet  wide. 

The  fact  that  some  of  the  work  may  have 
been  done  after  the  amendment  of  September 
16,  1893,  was  passed,  does  not  relieve  the 
transaction  of  the  objectionable  feature  that 
no  ordinance  authorizing  a  pavement  53  feet 
wide  had  been  passed  when  the  contract  was 
entered  into  on  August  21,  1893,  and  when 
the  making  of  the  Improvement  was  begun 
on  September  1,  1893.  If  the  law  forbids  the 
making  of  the  entire  Improvement  without  the 
precedent  passage  of  an  ordinance,  it  equally 
forbids  the  construction  of  a  part  of  the  im- 
provement without  the  passage  of  a  precedent 
ordinance.  Municipalities  and  contractors  can- 
not get  together  and  contract  for  the  making 
of  an  improvement,  and  commence  the  making 


of  it,  and  then,  afterwards,  in  order  to  Justify 
their  illegal  conduct,  procure  from  a  city  coun- 
cil the  passage  of  an  ordinance  under  which 
such  illegal  conduct  is  sought  to  be  Justified. 
"The  city  oflaeers  have  no  authority,  after  the 
bids  have  been  opened,  to  alter  the  contract 
materially,  and  then  award  It  to  one  of  the 
original  bidders,  without  a  new  advertisement." 
15  Am.  &  Eng.  Enc.'  Law,  p.  1093.  This  is 
exactly  what  the  city  otScen  of  Fazton  did  in 
the  present  case.  After  the  bids  for  the  con- 
struction of  a  pavement  61  feet  wide  were 
opened,  they  made  a  contract  with  Barnes  to 
construct  a  pavement  53  feet  wide,  without  a 
new  advertisement;  Barnes  being  one  of  the 
original  bidders. 

The  precise  question  here  involved  was  pre- 
sented in  City  of  East  St.  Louis  v.  Albrecht, 
supra.  We  there  said  (page  510,  150  HI.,  and 
page  936,  37  N.  E.):  "The  question  presented, 
then,  is,  can  a  dty  council,  under  our  statute 
authorizing  the  making  of  local  Improvements 
by  special  assessment  or  special  taxation,  by 
accepting  and  adopting  Improvements  made 
without  being  authorized  by  ordinance,  compd 
property  owners  to  pay  for  them?"  In  answer- 
ing this  question  the  court  quotes  from  City 
of  Carlyle  v.  Clinton  Co.,  supra,  and  says: 
"That  case  Is  decisive  of  this.  Here,  as  there, 
an  ordinance  is  passed,  not  to  make  an  im- 
provement, but  to  pay  for  one  already  made. 
One  of  the  controlling  reasons  for  requiring  an 
ordinance  to  be  passed  prior  to  making  the 
improvement  is  that,  from  the  nature,  charac- 
ter, locality,  and  description  of  the  same,  which 
the  statute  requires  every  such  ordinance  to 
specify,  an  intelligent  estimate  of  the  cost  of 
the  material,  labor,  etc.,  may  be  made,  both  as 
a  protection  to  owners  of  property,  and  as  a 
restraint  upon  the '  municipal  authorities."  In 
the  Albrecht  Case  the  court  affirmed  a  Judg- 
ment of  the  county  court  refusing  to  confirm 
the  assessment  in  that  case,  upon  the  ground 
that  the  improvement,  for  the  payment  of 
which  it  was  made,  was  never  authorized  by 
ordinance.  The  subsequent  or  amendatory 
ordinance  in  the  Albrecht  Case  contained  a 
similar  provision  to  that  contained  in  the  reso- 
lution of  September  3,  1896,  In  this  case,  to 
the  effect  that  the  local  Improvement  in  ques- 
tion had  been  constructed,  and  its  completion 
was  adopted,  accepted,  and  ratified  by  the 
city.  It  is  there  further  said,  "To  say  that  the 
city  adopted  and  accepted  the  work,  or  ratified 
what  had  been  done,  was  an  Idle  ceremony, 
and  amounted  to  no  more  than  approving  its 
own  act"  In  several  cases  this  court  has  held 
that,  when  an  originally  valid  ordinance  had 
been  passed,  but  an  assessment  made  under  It 
had  been  set  aside  because  of  some  defect  in 
the  mode  of  making  the  assessment,  a  new  as- 
sessment might  be  made  under  the  original 
ordinance  to  pay  for  the  improvement  already 
constructed.  These  cases  proceed  upon  the 
idea  that  the  ordinance  existed  when  the  work 
was  done,  although  a  part  or  section  of  the 
ordinance  may  have  been  Invalid  as  to  the 
mode  prescribed  for  levying  or  collecting  the 
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aaaesamcnt  In  indi  eaae  the  ralid  portion  of 
tbe  original  ordinance  vaaj  be  the  tuuds  of  the 
reassessment  Dayla  r.  Cit7  of  Litchfield, 
165  DL  384,  40  N.  B.  854;  Freeport  Bt  B7. 
Go.  T.  City  of  Freeport,  151  HL  451,  88  N.  B. 
187;  Tillage  of  Morgan  Park  t.  Oahan,  136 
IIL  615,  26  N.  E.  1085.  Thus,  In  Freeport  St 
Ry.  Ool  t.  City  of  Freeport,  supra,  it  was  said 
"that  when  it  becomes  necessary  to  make  a  re- 
assessment not  becanse  of  any  irregularity  in 
the  passage  of  the  ordinance,  or  becanse  It 
fails  to  sufficiently  describe  the  improTement, 
but  solely  because,  in  a  distinct  section.  It 
attempts  to  lery  the  assessment  in  an  iU^al 
mode,  we  see  no  reason  why  tbe  Talid  portions 
of  the  ordinance  may  not  be  treated  as  still 
In  force,  and  made  the  basis  of  a  proceeding 
for  a  new  levy."  In  the  case  at  bar  the 
reassessment  is  not  made  liecause  an  attempt 
was  made  to  levy  the  original  assessment  in 
an  illegal  mode.  Here  the  original  ordinance 
Called  to  sufficiently  describe  the  improvement 
as  it  described  the  pavement  to  be  61  feet  wide, 
Instead  of  a  pavement  53  feet  wide. 

It  is  contended  by  counsel  for  plaintiffs  in 
error  that  the  action  taken  by  the  city  council 
on  September  8,  1806,  appointing  a  commit- 
tee to  estimate  the  cost  of  the  improvement 
was  invalid,  becanse  It  was  In  the  form  of  a 
resolution  not  signed  by  the  mayor,  instead 
of  being  in  tbe  form  of  an  ordinance  passed 
In  the  regular  way.  We  do  not  deem  it  nec- 
essary to  discuss  the  question,  whether  the  com- 
moa  council  had  the  power  to  appoint  the 
committee  to  make  the  estimate  by  a  resolu- 
tion, or  whether  it  was  necessary  for  them  to 
make  such  appointment  by  ordinance,  and  we 
pass  no  opinion  upon  this  question.  It  is  suf- 
ficient to  say  that  tbe  proceedings  beginning 
with  September  3,  1806.  are  invalid,  because 
the  contract  with  Barnes  was  made,  and  the 
construction  of  the  pavement  was  begun,  with- 
ont  any  precedent  action  by  the  common  coun- 
cil, either  in  the  form  of  an  ordinance  or  of  a 
resolution.  For  the  reasons  above  stated,  the 
jodgiqent  of  the  county  court  is  reversed,  and 
the  cause  Is  remanded  to  that  court  for  further 
proceedings  in  accordance  with  the  views  here 
expressed.    Beversed  and  remanded. 


PEOPLE  «x  r«l.  CHIPERFIELD,  State's  At- 
torney, V.  COMSXOOK. 
(Supreme  Ooort  of  Illinois.    Dec.  8,  1888.) 

VtMBiMttmvT  or  Attoksst  —  Bcrncisiior  ow  Pa- 

HT10S. 

1.  An  application  for  leave  to  file  an  informa- 
tion against  an  attorney  for  disbarment,  char- 
ging that  he  had  made  affidavit  to  the  law  com- 
missioners that  he  had  stndied  three  years  with 
a  licensed  attorney,  and  was  thereupon  admit- 
ted, and  alleging  that  the  attorney  had  not  so 
studied  law,  and  that  the  affidavit  -was  false. 
in  that  tbe  person  with  whom  he  b»l  stndied 
was  not  a  duly-licensed  attorney  at  the  begin- 
ning of  the  three  years,  was  insufficient  where 
it  does  not  state  thnt  the  applicant  for  admis- 
sion knew  that  his  statement  was  untrue. 

2.  Where  an  indictment  is  pending  against 
an  attorney  tor  subotnation  of  perjury,  the  su- 


preme court  win  not  on  that  charge  proceed  to 
disbar  him  until  he  has  i>een  convicted  there- 
under. 

Proceedings  for  disbarment  by  the  people, 
on  the  relation  of  B.  K.  Ghiperfleld,  state^a 
attorney,  against  Frank  L  Comstock.  R»- 
Utor  aaks  leave  to  file  an  informatloii.  Re- 
fused. 


OABTER,  O.  Y.  (ondly).  The  state's  attoiv 
ney  of  Fulton  county  asks  leave  to  file  an  In- 
fonmation  against  Frank  L  Comstock,  an  at- 
torney of  that  county,  tor  rule  to  show  cause 
why  his  license  should  not  be  revoked,  and 
his  name  stricken  from  the  roll  of  attorneys 
of  this  court  We  have  examined  the  peti- 
tion and  showing  made,  and  have  reached 
the  conclusion  that  It  is  not  sufficient  The 
Information  charges  that  Comstock  made  an 
affidavit  and  presented  It  to  tbe  board  of 
law  examiners,  stating  that  be  had  studied 
law  8  years,  of  86  weelu  each  (which  is  the 
rnle  of  this  court),  with  a  licensed  attorney, 
—a  Mr.  Breckenridge,  of  Lewlstowm.  UpoD 
that  showing  he  was  admitted  to  examinar 
tion  by  the  board,  passed  the  examination, 
and  received  a  certificate  of  qualification, 
which  was  presented  to  this  court  acted  up- 
on by  us,  and  a  license  issued.  The  informa- 
tion charges  that  Comstock  did  not  a>  stated 
In  Ills  affidavit  study  law  for  three  years 
with  a  licensed  attorney,  and  states,  as  evi- 
dence, or  as  a  reason  for  the  charge,  that  the 
affidavit  was  false,  that  Breckenridjre,  with 
whom  he  stated  he  had  studied  law  for  three 
years,  was  not  a  duly-licensed  attorney  of 
this  court  at  the  beginning  of  that  three 
years,  but  that  he  was  admitted  to  practice 
and  received  his  license  in  Jtme,  1895,  when 
the  affidavit  stated  that  he  began  his  study 
with  Breckenridge  in  February  preceding. 
The  information  does  not  state  that  the  ap- 
plicant knew  that  his  statement  was  untrue, 
nor  does  it  state  that  Breckenridge  had  not 
been  licensed  as  an  attorney,  but  only  shows 
that  he  was  not  admitted  to  practice  here  untH 
in  June,  several  months  after;  but  whether  be 
had  actually  been  practicing  without  right  un- 
der a  foreign  license  we  cannot  know.  There 
being  no  statement  In  tbe  information  that 
he  fraudulently  made  this  affidavit  know- 
ing it  was  untme,  the  allegation  la  InsufB- 
clent  The  information  should  have  shown 
that  he  knew  it  was  false.  It  may  be  that 
Breckenridge  was  in  fact  practicing  as  an 
attorney,  and  this  young  man  had  studied 
with  him  the  three  years  without  any  knowl- 
edge that  he  had  not  been  duly  licensed  by 
this  court  and  we  think  that  part  of  tbe 
Information  is  not  sufficient  upon  which  to 
base  an  order  revoking  his  license. 

There  is  another  cliarge  in  the  informa- 
tion, that  this  respondent  Comstock.  is  guilty 
of  an  attempt  to  suborn  a  witness  to  com- 
mit perjury;  that  he  gave  some  person 
whom  he  desired  to  become  a  witness  five 
dollars,  In  order  to  get  him  to  swear  to  a  par- 
ticular state  of  facts  la  a  case  lh«u  pending 
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In  the  Fulton  connty  eonrt.  The  Information 
goes  on  to  state  that  he  has  been  Indicted  by 
the  grand  Jury  of  Fulton  county  for  this 
crime,  and  that  indictment  is  now  pending  In 
the  circuit  court  for  trial.  We  do  not  desire  to 
anticipate  the  result  of  the  trial  of  the  case  in 
Fulton  county.  The  proper  place  for  the  In- 
vestigation of  that  question,  Inasmuch  aa  he 
has  been  indicted.  Is  In  that  court;  and  we 
have  thought  it  better  practice  to  await  the 
final  determination  of  that  cause  in  that 
court,  where  It  can  be  more  readily  ascer- 
tained whether  be  is  guilty  or  not  It  may 
turn  out  on  a  full  trial  there  that  he  is  in- 
nocent, or  It  may  turn  out  that  he  Is  guilty. 
At  all  events,  we  think  we  should  take  no 
action  in  the  premises  before  that  case  Is 
determined.  We  have  reached  the  conclu- 
sion that  the  leave  to  file  this  informatlotn 
should  be  refused,  and  an  order  will  be  en- 
tered accordingly. 


(176  IlL  ««) 

HENDERSON  et  al.  v.  HARNESS.* 
(Supreme  Court  of  Illinois.    Oct.  24,  1808.) 

DSVMB— FkE^BOLD— LlABILITT  FOB  DeBT  —  EXB- 
ODTION. 

1.  One  to  whom  a  life  estate  is  devised  if 
he  shall  occupy  or  take  possession  of  the  real 
estate,  and  who  does  talce  possession,  has  a 
freehold  interest,  which,  under  Rev.  St.  c.  77, 
gg  3,  10,  is  subject  to  execution. 

2.  Provision  m  a  will,  giving  a  life  estate, 
that  the  life  tenant  shall  not  sell  or  incumber 
the  real  estate,  and  that,  in  case  he  does,  his 
estate  shall  terminate,  does  not  prevent  sale  of 
his  interest  on  execution. 

3.  Except  by  intervention  of  trustees,  prop- 
erty cannot  be  devised,  so  as  to  give  one  a  life 
estate  free  from  sale  for  his  debts. 

Appeal  from  circuit  court,  McLean  county; 
Thomas  F.  Tipton,  Judge. 

BUI  by  Milton  Harness  against  F.  R.  Hen- 
derson and  others.  Decree  for  complainant 
Defendants  appeal.    Reversed. 

This  was  a  bill  In  equity,  brought  by  Mil- 
ton Harness,  against  the  appellants,  to  con- 
strue the  will  of  his  father,  Isaac  Harness, 
and  to  set  aside  certain  sales  of  the  lands  de- 
scribed'in  clause  6  of  the  will,  wherein  the 
appellants  became  the  purchasers  under  exe- 
cutions issued  on  judgments  rendered  against 
the  appellee.  The  cause  was  beard  upon  bill, 
answer,  replication,  and  report  of  the  master, 
and  a  decree  rendered  in  favor  of  the  appel- 
lee. The  will  of  Isaac  Harness  was  probated 
In  the  county  court  of  McLean  county  on 
February  25,  1895.  Clauses  6  and  10  are  as 
follows:  "Sixth.  I  give,  devise,  and  bequeath 
to  my  son  Milton  Harness,  daring  his  natural 
life,  the  following  described  real  estate,  sit- 
uated in  McLean  connty,  Illinois,  to  wit: 
The  southwest  quarter  of  section  thirty  (30), 
excepting  24.75  acres  off  of  the  north  end  of 
said  quarter  section,  by  this  will  bequeathed 
to  Caroline  Kennedy  and  the  heirs  of  her 
body,  leaving  220  acres  remaining  in  said 
quarter  section,  and  the  north   half  of  lot 

1  Rehearing  denied  December  14,  1898. 


three  (3)  of  the  northwest  quarter  of  section 
iblrty-one  (31),  containing  80  acres,  all  in 
township  twenty-five  (25)  north,  range  four 
(4)  east,  third  principal  meridian;  also,  be- 
ginning on  the  half-section  line  running  east 
and  west  through  the  center  of  section  eight 
(8),  in  township  25  north,  range  4  east,  third 
principal  meridian,  at  the  east  line  of  the  Lex- 
ington and  Pleasant  Hill  road  as  now  laid 
out  and  traveled,  and  running  from  thence 
south,  along  the  east  line  of  said  highway, 
to  the  south  line  of  said  section  eight  (8); 
thence  east,  on  said  section  line,  twenty  (20) 
rods;  thence  north,  to  the  half -section  line 
running  east  and  west  through  the  center  of 
said  section  eight  (8);  thence  west  twenty 
(20)  rods,  to  the  place  of  beginning,— con- 
taining 20  acres,  more  or  less.  My  said  son, 
Milton  Harness,  to  have  and  to  hold  the 
same  during  his  natural  life,  he  to  have  the 
full  use  and  occupation  of  the  same  If  he  de- 
sires it,  provided  he  shall  pay  all  taxes  and 
assessments  levied  against  said  land  before 
sale  for  taxes,  and  that  he  shall  not  sell  nor 
in  any  way  Incumber  said  realty  during  his 
lifetime.  After  the  death  of  my  said  son, 
Milton  Harness,  it  is  my  will  that  the  real 
estate  In  this  item  of  my  will  mentioned  and 
described  shall  be  equally  divided  between 
all  the  heirs  of  the  body  of  my  said  son,  Mil- 
ton Harness,  and  their  legal  representatives, 
in  accordance  with  the  statutes  of  the  state 
of  Illinois  In  relation  to  descent  share  and 
Share  alike,  to  have  and  to  hold  the  same,  to 
them  and  to  their  heirs  and  assigns,  for- 
ever. In  case  my  son  Milton  EEarness,  dur- 
ing his  lifetime,  shall  permit  said  real  estate 
to  be  sold  for  taxes,  or  shall  sell  or  In  any 
way  incumber  the  same,  that  his  life  estate 
therein  shall  terminate,  and  the  heirs  of  his 
body.  In  whom  the  title  to  said  realty  is  vest- 
ed, may  take  possession  of  said  real  estate, 
and  use  and  possess  the  same,  as  If  a  life 
estate  to  Milton  Harness  had  not  been  given 
therein.  In  case  my  said  son,  Milton  Har- 
ness, shall  not  occupy  or  take  possession  of 
said  real  estate,  then  Almaron  J.  Moon,  of 
Lexington,  Illinois,  who  Is  hereby  appointed 
trustee  for  my  son  Milton  Harness,  shall  have 
full  power  to  control  and  lease  the  same  to 
the  best  advantage  of  all  concerned,  and,  aft- 
er payment  of  all  taxes,  repairs,  and  neces- 
sary expense  of  management,  be  shall  an- 
nually pay  over  the  residue  of  the  rents  and 
income  from  said  real  estate  to  my  son  Mil- 
ton Harness,  in  person,  only,  and  It  shall  not 
be  paid  on  any  written  order  or  other  assign- 
ment of  his  Interest  in  my  estate;  and,  at  the 
death  of  my  said  son,  all  rents  unpaid  and 
accruing  shall  be  eqnally  divided  among  all 
the  heirs  of  the  body  of  said  Milton  Harness." 
"Tenth.  It  is  my  will  that  no  portion  of  the 
land  In  this  will  bequeathed  shall  be  sold  or 
otherwise  disposed  of  during  the  lifetime  of 
my  child  to  whom  is  given  a  life  Interest 
therein;  and  In  the  event  of  the  termination 
of  the  life  estate  of  either  of  my  sold  chil- 
dren, otherwise  than  by  deaOi,  I  direct  that 
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the  heirs  of  their  respective  bodies  shall  not 
sell  or  otherwise  dispose  of  any  part  of  the 
land  in  this  will  bequeathed  to  them,  until 
after  the  death  of  the  parent  through  whom 
they  derived  the  inheritance."  In  1874  a 
judgment  was  rendered  against  Milton  Har- 
ness, in  favor  of  one  ,Terrell,  which  Judg- 
ment was  afterwards  assigned  to  F.  R.  Hen- 
derson, one  of  the  defendants  In  this  bill.  In 
the  same  year,  another  judgment.  In  favor 
of  F.  Oberkoetter  &  Sons,  the  other  defend- 
ant In  this  bill,  was  obtained  against  the 
same  parties.  After  the  death  of  Isaac  Har- 
ness and  probate  of  his  will,  executions  were 
sned  out  on  these  two  Judgments,  and  levied 
on  the  lands  so  devised  to  Milton  Harness. 
Sales  were  made  under  the  executions;  and 
F.  R.  Henderson  became  the  purchaser  of  a 
portion  of  the  three  hundred  and  odd  acres  of 
land  under  his  execution  sale,  and  F.  Ober- 
koetter &  Sons  became  the  purchaser  of  the 
remainder  of  the  lands  under  Its  execution 
sale. 

Frank  R.  Henderson  and  B.  B.  Donnelly 
(Wm.  E.  Hughes,  of  counsel),  for  appellants. 
Rowell,  Neville  &  Llndley,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts). 
The  primary  question  to  be  determined  in 
this  case  is  whether  the  Interest  of  Milton 
Harness  In  the  lands  devised  to  him  by  his 
father,  Isaac  Harness,  was  such  an  interest 
as  could'be  sold  under  executions  upon  judg- 
ments against  Milton  Harness,  rendered  be- 
fore the  death  of  Isaac  Harness.  This  must 
be  determined  by  the  construction  of  the  will 
of  the  latter.  The  particular  clauses  which 
have  reference  to  the  Interest  of  appellee  are 
the  sixth  and  tenth,  hereinbefore  set  forth. 
In  determining  the  construction  of  the  will, 
the  intention  of  the  testator  is  not  to  be 
sought  for  In  what  might  possibly  have  ex- 
isted In  his  mind,  but  must  be  determined 
from  the  Instrument  itself,  which  must  pre- 
.  vail  unless  inconsistent  with  the  rules  of 
law,  and  the  construction  is  to  be  made  from 
the  language  of  the  will.  Reference  may  be 
made  to  surrounding  clrcimistances  for  the 
purpose  of  ascertaining  the  object  of  the  tes- 
tator's bounty  or  the  subject  of  disposition, 
and  for  the  purpose  of  placing  the  court  In 
a  position  of  interpreting  the  language  used 
from  the  standpoint  of  the  testator  at  the 
time  he  employed  it;  but  surrounding  cir- 
cumstances cannot  be  resorted  to  for  the  pur- 
pose of  including  in  the  will  any  Intention 
not  expressed  therein.  The  language  used 
must  be  carefully  considered  in  arriving  at 
the  testator's  intention,  and,  if  clear  and  un- 
ambiguous, efTect  should  be  given  to  it  In  Its 
general  and  popular  sense.  A  cardinal  rule 
In  the  construction  of  a  will  is  to  discover 
the  Intention  of  the  testator.  Finlay  v. 
King's  Lessee,  3  Pet.  346;  Bingel  v.  Volz, 
142  lU.  214,  31  N.  E.  13. 

In  the  clause  containing  the  devise,  the 
testator  declares:     "I  give,  devise,  and  be- 


queath to  my  son,  Milton  Harness,  during 
his  natural  life,  the  following  described  real 
estate,  situated  In  McLean  county,  Illinois: 
[Then  follows  a  description  of  the  land  de- 
vised.] My  said  son,  Milton  Harness,  to 
have  and  to  hold  the  same  during  his  natural 
life,  he  to  have  full  use  and  occupation  of 
the  same  If  he  desires  it,  provided  he  shall 
pay  all  taxes  and  assessments  levied  against 
the  said  land  before  sale  for  taxes,  and  that 
he  shall  not  sell  nor  In  any  way  Incumber 
said  real  estate  during  his  lifetime.  After 
the  death  of  my  said  son,  Milton  Harness,  it 
is  my  will  that  the  real  estate  In  this  Item 
of  my  will  mentioned  and  described  shall  be 
equaUy  divided  between  all  the  heirs  of  the 
body  of  my  said  son,  MUton  Harness,  and 
their  legal  representatives,  in  accordance 
with  the  statutes  of  the  state  of  Illinois  in 
relation  to  descent,  share  and  share  alike, 
to  have  and  to  hold  the  same,  to  them  and 
their  heirs  and  assigns,  forever.  In  case  my 
said  son,  Milton  Harness,  during  his  lifetime, 
sliall  permit  said  real  estate  to  be  sold  for 
taxes,  or  shall  sell  or  In  any  way  incumber- 
the  same,  that  bis  Ufe  estate  therein  shall 
terminate."  The  ninth  clause,  referring  to 
Milton  Harness  and  bis  other  children,  is  as 
follows:  "I  have  given  the  use  and  income 
from  the  same  during  their  natural  Uves,  be- 
ing ftilly  convinced,  after  long  experience 
and  observation,  that  no  better  investment 
can  be  made  than  McLean  county  land;  and 
the  limitations  and  restrictions  under  which  I 
have  placed  the  same  will,  in  my  opinion, 
be  for  their  best  interests  in  preserving  the 
estates  to  them  severally  bequeathed  for 
themselves  and  their  respective  children." 
The  tenth  clause  reads:  "It  Is  my  will  that 
no  portion  of  the  land  In  this  will  bequeathed 
shall  be  sold  or  otherwise  disposed  of  during 
the  lifetime  of  my  children  to  whom  is  given 
a  life  interest  therein."  By  the  sixth  clause, 
a  life  estate  was  devised  and  bequeathed  to 
Milton  Harness  during  his  natural  Ufe,  if  he 
should  occupy  or  take  possession  of  said  real 
estate.  It  is  apparent  from  the  averments  of 
his  bill  that  he  did  take  possession  of  the 
said  real  estate,  and  by  said  sixth  clause  the 
life  estate  fully  vested  in  him.  A  provision  is 
therein  made  for  a  contingency,  dependent 
on  the  devisee's  acts,  by  the  happening  of 
which  his  Ufe  estate  might  be  terminated  by 
the  remainder-men,  who  thereupon  could  en- 
ter into  possession  of  the  lands  to  the  same 
extent  as  if  the  life  estate  had  not  been  given 
to  Milton  Harness.  That  contingency  de- 
pended on  the  act  of  Milton  Harness  in  con- 
travention of  the  terms  of  the  will,  and  not 
•on  the  act  of  others. 

Section  3  cif  chapter  77  of  the  Revised  Stat- 
utes provides  as  follows:  "The  term  'real 
estate,'  when  used  in  this  act,  shall  include 
lands,  tenements,  hereditaments,  and  all 
legal  and  equitable  rights  and  interests  there 
in  and  thereto,  including  estates  for  the 
life  of  the  debtor  or  of  another,  and  estates 
for  years  and  leasehold  estates  when  the 


Digitized  by 


Google 


70 


62  NORTHEASTERN  REPORTER. 


Oil. 


unexpired  term  exceeds  five  years."  Section 
10  of  the  same  act  provides:  "All  and  sln^- 
iar  the  lands,  tenements,  real  estate,  goods 
and  chattels  •  ♦  •  of  every  person  against 
whom  any  Judgment  has  been  or  shall  be 
thereafter  obtained  In  any  court  of  record, 
for  any  debt,  damages,  costs  or  other  sum 
of  money,  shall  be  liable  to  be  sold  upon 
execution,  to  be  issued  upon  such  Judgment" 
Under  the  above  statute,  a  freehold  interest 
In  lands  is  subject  to  execution.  Newman  v. 
WlUetts,  62  IlL  98.  The  Interest  of  Milton 
Harness  In  this  land  was  a  freehold  estate. 
It  was  not  an  equitable  right,  but  a  legal 
estate.  Where  there  Is,  by  express  terms, 
a  grant  In  fee  simple,  and  an  immediate 
vesting  of  title,  with  no  conditions  subse- 
quent or  limitation  over  to  defeat  the  estate, 
an  attempt  to  prevent  consequences  of  the 
ownership  from  attaching  thereto  cannot 
avalL  In  a  devise  of  land  In  fee  simple,  a 
condition  against  alienation  is  void,  because 
it  Is  repugnant  to  the  estate  devised.  Pot- 
ter V.  Couch,  141  U.  8.  818,  11  Sup.  Ot  1005; 
McDonough  v.  Murdock,  15  How.  367;  Jones 
V.  Thresher  Ck).,  171  111.  502,  49  N.  B.  700, 
and  authorities  cited.  The  rule  Is  uniform 
that  fl, restriction  by  way  of  condition  or 
devise  over,  or  against  alienation  of  an  estate 
In  fee.  Is  void,  as  repugnant  to  an  estate  de- 
vised to  the  first  taker,  by  depriving  him  dur- 
ing that  time  of  the  inherent  power  of  aliena- 
tion. Jones  V.  Thresher  Co.,  supra.  While 
this  Is  the  rule  with  reference  to  an  estate  In 
fee,  there  is  some  conflict  in  the  decisions  of 
courts  with  reference  to  whether  the  same 
rule  applies  to  life  estates.  Whether  an  es- 
tate is  granted  by  deed  or  devised  in  fee 
simple,  or  whether,  under  the  same  character 
of  Instruments,  an  estate  for  life  is  created 
to  vest  Immediately,  depending  on  no  con- 
tingency or  limitation,  the  estate  is  absolute 
In  each  case.  If  an  estate  in  fee  simple  or 
an  estate  for  life  may  be  created  by  deed  or 
devise  as  an  absolute  estate,  vesting  In  the 
first  taker  without  contingency  or  limitation, 
there  would  be  no  difference  In  the  two  es- 
tates, except  as  to  their  extent  and  tenure, 
and  both  would  be  absolute  estates. 

Where  an  estate  for  life  Is  created  to  vest 
without  contingency  or  limitation,  a  restric- 
tion on  the  power  of  alienation  Is  repilgnant 
to  an  estate  devised  to  the  first  taker,  be- 
cause depriving  him,  during  the  time  he  holds 
the  estate,  of  the  Inherent  power  of  aliena- 
tion. There  Is  no  difference  In  these  two  es- 
tates with  reference  to  this  feature,  and  with 
reference  to  this  power  attaching  thereto  as 
an  Inherent. right  and  power.  If  the  power 
to  alienate  either  a  fee-simple  estate  or  an 
estate  for  life  has  been  restricted,  then  nei- 
ther exists  as  an  absolute  estate.  2  Jarm.  Wills 
(5th  Ed.)  538:  1  Perry,  Trusts,  S  386;  Bank 
V.  Davis,  21  Pick.  42;  Deering  v.  Tucker,  55 
Me.  284:  Keyser's  Appeal,  57  Pa.  St  236; 
Harvesting  Machine  Co.  v.  Gates  (Iowa)  39 
N.  W.  657;  McOeary  v.  Ellis,  54  Iowa.  311, 
6  N.  W.  671.    The  rule  would  be  different 


where  the  legal  title  to  the  proi>erty  has 
been  vested  in  a  trustee  for  the  use  of  the 
beneficiary  under  specific  conditions.  That 
Is  the  most  appropriate,  If  not  the  only,  way, 
of  accomplishing  the  protection  of  the  sub- 
ject of  a  devise  from  creditors.  Steib  v. 
Whitehead,  111  111.  247.  The  estate  having 
vested  in  the  first  taker  under  this  devise,  it 
cannot  be  devested  except  on  the  contingen- 
cy happening  literally  In  accordance  with  the 
instrument  creating  the  estate  of  the  first 
taker.  Hop.  Leg.  619;  Loan  Oo.  v.  Bonner, 
75  111.  315.  There  18  a  broad  distinction  be- 
tween alienation  by  the  voluntary  act  of  the 
owner  of  an  interest  in  land  and  the  invol- 
untary assignment  made  by  compulsion  of 
law.  Medlnah  Temple  Co.  v.  Currey,  162  111. 
441,  44  N.  E.  839.  The  clause  of  the  will 
by  which  appellee,  during  his  lifetime,  was 
not  to  permit  such  real  estate  to  be  sold  for 
taxes,  or  to  sell  or  in  any  way  incumber  the 
same,  and  providing  that,  if  he  did,  his  es- 
tate therein  was  terminated,  and  the  heirs 
of  his  body,  in  whom  the  title  was  vested 
as  remainder-men,  might  take  possession,  use 
and  possess  the  same,  as  If  the  life  estate 
had  not  been  given,  did  not  effect  a  restric- 
tion on  the  power  of  involuntary  alienation, 
except  to  the  extent  of  allowing  the  remain- 
der-men to  declare  a  forfeiture  for  the  vol- 
untary alienation.  The  limitation  made  by 
the  devise  as  a  restriction  on  the  power  of 
alienation  is  to  be  construed  in  the  same 
manner  as  a  condition  In  a  lease  against  as- 
signment, and  It  is  well  settled  that  an  as- 
signment by  operation  of  law  is  not  a  breach 
of  such  a  condition.  4  Kent  Gomm.  124. 
The  seizure  of  property  under  Judicial  pro- 
cess would  not  work  a  forfeiture;  neither 
would  a  Judgment  or  other  incumbrance  In 
invitam  violate  a  covenant  against  incom- 
brance  or  a  covenant  not  to  Incumber.  By 
placing  this  estate  devised  to  Milton  Harness 
In  the  hands  of  trustees,  a»  in  Steib  v.  White- 
head, supra,  and  applying  the  rents  there- 
from which  should  be  paid  to  the  appellee, 
the  testator  could  have  accomplished  the  ends 
which  it  Is  insisted  by  appellee  It  was  the 
intention  to  accomplish.  The  Intervention  of 
trustees  was  not  sought  by  the  testator,  nor 
used;  and  no  principle  of  public  policy  or  of 
stare  decisis  establishes  a  rule  in  this  state 
that  the  testator  may,  without  the  interven- 
tion of  a  trustee,  vest  an  estate  in  fee  or  for 
life  in  the  first  taker,  with  a  restriction 
thereon  repugnant  to  an  estate,  and  which 
would  prevent  alienation  of  the  same  or 
seizure  under  process  of  law.  Recognizing 
and  adhering  to  the  fullest  extent  to  the  prin- 
ciple announced  in  Steib  v.  Whitehead,  supra, 
we  are  not  disposed  to  extend  the  principle 
there  announced  to  cases  not  within  the  rule 
as  there  stated.  Except  by  the  intervention 
of  trustees,  an  estate  cannot  l>e  devised  for 
the  benefit  of  the  legatee  in  such  a  manner 
that  it  cannot  be  seized  for  the  debts  of 
one  having  a  life  estate  therein,  as  our  stat- 
ute authorizes  the  sale  of  such  estate  under 
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execution,  nnless  the  statute  wltb  reference 
to  exemptions  applies  thereto,  which  is  not 
InvolTed  in  this  record.  It  is  nnnecessary  to 
refer  to  that  part  of  the  wUl  by  which  Moon, 
the  trustee,  was  to  have  power  to  control 
and  lease  the  real  estate  In  the  event  appel- 
lee did  not  occupy  or  take  possession  of  the 
same,  as  that  contingency  did  not  occur.  We 
are  of  the  opinion  that  the  circuit  court  erred 
In  entering  a  decree  in  favor  of  ilppellee  on 
his  bill,  and  that  decree  is  reversed,  and  the 
cause  Is  remanded.    Reversed  and  remanded. 


(176  111.  448) 

PETEFISH  V.  BECKBB.» 
(Supreme  Court  of  Illinois.    Oct.  24,  1S9S.) 

TXSTAUBSTART  CaPACITT— EVIDBNCB  —  Clt0B8-BX- 
AXINATIOK— InSTRDCTIOXS — REVIEW. 

1.  Verdict  that  testator  had  not  testamenta- 
rr  capacity  will  not  be  disturbed  on  appeal, 
the  evidence  of  either  party  being  such  as  to 
sustain  a  verdict  for  him,  and  the  chancellor 
having  denied  a  new  trial. 

2.  A  witness  who  had  expressed  an  opinion 
that  testator  was  of  sound  mind  may,  on  cross- 
examination,  t>e  asked  relative  to  testator's 
treatment  of  his  family;  if  he  did  not  jump 
on  them  and  abuse  them  without  cause. 

3.  A  witness  for  contestant,  who  has  testi- 
fied to  conversations  with  and  declarations  of 
testator,  and  of  his  actions  towards  his  fam- 
ily, cannot,  on  cross-examination,  be  asked 
v^at  the  habit  of  testator  was  as  to  industry 
and  attending  to  business,  it  not  relatihg  to 
anything  brought  out  in  chief. 

4.  After  witness  had  stated  that  on  one  oc- 
casion testator,  after  turnini;  into  his  gate, 
"was  making  faces,  and  slapping  himself,  and 
making  maneuvers,"  he  was  asked  whether 
there  was  anything  else,  up  to  a  certain  time, 
"that  was  strange  and  unusual  iu  his  con- 
duct," and,  after  answering  this,  he  expressed 
the  opinion  that,  from  all  the  actions  and  con- 
duct observed  W  him,  testator  was  not  of 
sound  mind.  Hdd,  that  the  question  was 
proper,  as  requesting  a  statement  of  any  oth- 
er strange  o^  unusual  conduct  of  testator  ob- 
served by  witness  from  which  he  formed  an 
opinion  as  to  his  mental  condition. 

3.  Proponent  being  permitted  to  cover  a  peri- 
od long  before  and  after  execution  of  the  will, 
in  his  evidence  as  to  the  condition  of  testator's 
mind.  It  was  not  error  to  allow  contestant  to 
introduce  evidence  covering  the  same  period. 

6.  There  is  no  error  in  modili  cation,  by  words 
in  brackets,  of  the  instruction:  "To  sustain 
the  allegation  that"  testator  "was  laboring 
under  an  insane  delusion  iu  regard  to  the  le- 
gitimacy of  his  son.  *  *  *  it  is  not  sufiB- 
cient  to  show  that  he  had  a  suspicion  to  that 
effect  or  that  his  suspicion  was  not  well  found- 
ed. Although  he  may  have  had  groundless 
and  unjust  distrust  of  his  wife's  fidelity,  yet 
such  doubt  does  not  establish  a  condition  of 
lunacy  or  a  lack  of  testamentary  capacity, 
[unless  it  appears,  from  a  preponderance  of 
the  evidence,  that  such  distrust  caused  him 
to  execute  a  will  he  would  not  otherwise  have 
made]," — as,  if  testator,  utterly  expressing  dis- 
trust of  the  fidelity  of  his  wife,  doubted  the 
paternity  of  his  son,  and  from  that  cause 
alone  disinherited  him,  when  he  was  one  of  the 
natural  objects  of  his  bounty,  he  may  be  said 
not  to  have  known  who  were  the  natural  ob- 
jects of  his  bounty. 

7.  Ability  to  transact  business  is  not  the 
sole  test  of  testamentary  capacity. 

8.  Instruction  .that  if  the  jury  believe  from 
a  preponderance  of  the  evidence  that,  at  the 

1  Rehearing  denied  December  14,  1808. 


time  of  executing  the  paper  In  evidence,  testa- 
tor was  not  of  sound  mind  and  memory,  they 
should  find  that  it  was  not  his  will,  is  proper  in 
a  case  in  which  tiie  question  is  testamentary 
capacity. 

Appeal  from  drcnlt  court,  Cass  county; 
Harry  Hlgbee,  Judge. 

BUI  by  Henry  Becker  against  Elizabeth  Pete- 
flsh  and  another.  Decree  for  compktlnant. 
Defendant  Peteflsh  appeals.    Af9rmed. 

Morrison  &  Worthlngton,  for  appellant 
Mills  &  McClure,  for  appellee. 

PHILLIPS,  J.  On  September  29,  1882, 
Conrad  Becker  made  his  last  will  and  testa- 
ment, by  which  he  disposed  of  all  his  eskte. 
He  bequeathed  to  his  daughter,  the  appellant, 
$3,000,  and  the  residue  of  his  estate  he  de- 
vised to  his  wife  for  life,  with  a  right  to  a 
home  to  the  appellant,  and  remainder  to  her 
and  the  heirs  of  her  body.  The  testator  died 
in  March,  1896,  leavhig  surviving  him  his 
widow,  his  son,  the  appellee,  and  his  daughter, 
the  appellant.  Subsequently  the  widow  died. 
The  will  was  duly  admitted  to  probate.  The 
son,  the  appellee,  filed  his  bill  to  the  October 
term,  1897,  of  the  Cass  county  chrcult  court, 
under  section  7  of  chapter  148  of  the  Revised 
Statutes,  to  contest  the  validity  of  the  will, 
and  made  the  appellant  and  her  only  child, 
Rowena  Peteflsh,  defendants  thereto.  The 
appellant  was  sole  administratrix  with  the 
will  annexed.  The  bill  alleges  that  at  the 
time  of  the  execution  of  the  instrument,  and 
for  a  long  time  prior  thereto,  the  said  Goor 
rad  Becker  was  not  of  sound  mind  and  mem- 
ory, and  was  possessed  of,  and  controlled  by, 
various  Insane  delusions.  Answers  were  filed, 
and  issue  out  of  chancery  made,  and  trial  be- 
fore a  Jury  had,  in  pursuance  of  the  statute, 
and  a  verdict  was  returned  finding  the  Instru- 
m&it  was  not  the  will  of  Conrad  Becker,  de- 
ceased. A  motion  for  a  new  trial  was  made, 
and  a  decree  entered  setting  aside  the  will. 
The  proponent  prosecutes  this  appeal. 

Conrad  Becker  was  a  German  by  birth,  and 
came  to  this  country  about  1847.  In  1859  he 
engaged  in  farming,  and  bought,  raised,  and 
sold  stock.  He  was  prosperous  in  business, 
and  accumulated  a  considerable  amount  of 
money.  Prior  to  1809  he  was  married  to  a 
woman  with  one  child  (a  son),  and  as  issue  of 
their  marriage  there  were  bom  a  son  and  two 
daughters  In  lawful  wedlock.  One  of  the 
daughters  died  without  issue. 

The  proponent  called  about  20  witnesses, 
one  of  them  a  brother,  another  the  family  phy- 
sician, numerous  persons  who  had  worked  for 
the  testator  at  various  times  or  who  had  been 
tenants  of  bis,  persons  who  had  been  trading 
with  him  in  buying  and  selling  stock,  others 
who  had  borrowed  money  of  him,  and  others 
who  had  transactions  of  various  kinds  with 
him.  These  witnesses  testified  as  to  his  con- 
dition of  mind  covering  a  period  long  prior  to 
the  execution  of  the  will,  and  to  a  period  long 
subsequent  thereto,  and  from  their  acquaint- 
ance and  business  transactions  with  him  they 


Digitized  by  LjOOQ IC 


72 


62  NORTHEASTERN  REPORTER. 


(hl 


testified  that  he  was  thoroughly  competent  to 
transact  business,  entirely  capable,  and,  In 
their  opinion,  of  sound  mind.  The  contestant 
called  an  equal  number  of  witnesses,  among 
them  a  brother  and  a  sister,  others  'frho  had 
business  transactions  with  him  or  proposed  to 
have  business  transactions  with  him,  and  oth- 
ers who  were  tenants  or  had  worked  for  him 
to  various  capacities,  and  who  Isnew  him  well, 
who  all  testified  that  at  times  he  was  mo- 
rose, sullen,  cross,  and  abusive;  that  when 
thtogs  went  wrong  on  the  farm  or  in  business 
his  conduct  was  exceedingly  abusive  and  vio- 
lent towards  his  wife  and  son,  he  frequently 
denying  the  paternity  of  the  latter  and  at  oth- 
er times  praising  him;  that  prior  to  the  exe- 
cution of  the  will  the  son,  havtog  arrived  at 
manhood,  paid  attention  to  a  young  woman 
to  whom  the  testator  objected,  and  on  the  son 
'marrying  her  he  became  exceedtogly  indig- 
nant, and  very  much  angered  towards  the  son, 
and  frequently  denounced  him  and  denied  his 
paternity.  These  witnesses  called  by  the  con- 
testant, from  their  totercourse  with  the  tes- 
tator, their  observation  of  his  conduct  and 
manner,  and  fheir  business  transactions  with 
him,  testified  that  on  frequent  occasions  when 
they  saw  him  he  was  not  of  sound  and  dis- 
posing mind. 

Where  there  is  such  conflict  In  the  testimony 
as  here,  the  question  of  whether  the  testator 
was  of  sound  and  disposing  mind  is  Ane  pe- 
culiarly within  the  province  of  the  jury.  The 
evidence  in  favor  of  the  proponent  of  the  will 
and  the  evidence  of  the  contestant  allls,e  would 
sustato  a  verdict,  when  standing  alone,  In 
favor  of  either.  In  such  case,  the  verdict  of 
the  jury  and  the  action  of  the  chancellor  in 
overruling  the  motion  for  a  new  trial,  where 
the  Jury  and  chancellor  have  had  an  oppor- 
tunity to  observe  the  witnesses  and  their  man- 
ner and  conduct  on  the  stand,  are  entitled  to 
great  weight,  and  the  verdict  In  such  case 
win  not,  on  the  facts,  be  disturbed  by  an 
appellate  tribunal.  Long  v.  LK)ng,  107  111. 
210;  Society  v.  Price,  116  m.  623,  5  N.  B. 
126;  HUl  V.  BahniB,  158  lU.  314,  41  N.  B. 
912;  Harp  v.  Parr,  168  lU.  459,  48  N.  E.  113. 

A  witness  called  by  the  proponent  was  In- 
terrogated, on  cross-examination  by  counsel 
for  appellee,  as  to  the  treatment  by  the  testa- 
tor of  his  family,  and  was  asked,  "Is  It  not 
true  that  he  jumped  on  them  and  abused  them 
without  any  cause  whatever?"  This  ques- 
tion was  objected  to,  and  the  objection  over- 
ruled, to  which  appellant  excepted.  The  wit- 
ness answered:  "It  seems  that  when  any- 
thing went  wrong  about  the  machine  he 
would  talie  his  spite  out  on  his  own  children, 
when  it  was  not  their  fault.  He  would  curse 
them  and  call  them  bad  names."  The  witness 
ran  a  threshing  machine,  made  settlements, 
and  transacted  business  with  the  testator, 
and  expressed  the  opinion  that  he  was  of 
sound  mind.  On  cross-examination  the  con- 
testant had  a  right  to  call  for  any  conduct 
or  action  of  the  testator,  observed  by  the  wit- 
ness, that  the  Jury  might  properly  determine 


the  value  of  the  opinion  of  the  witness  as  to 
the  testator  being  of  sound  mind.  It  was 
not  error  to  overrule  this  objection. 

Contestant  called  as  a  witness  a  brotbcr-in- 
law  of  the  testator,  who  testified  in  chief  to 
conversations  had  with,  and  declarations 
made  by,  the  testator,  and  of  hla  actions  to- 
wards his  family.  On  cross-examination  this 
question  was  asked:  "What  was  the  habit 
of  the  old  man  as  to  industry  and  attending 
to  his  business?"  To  this  the  contestant  ob- 
jected, which  objection  was  sustained,  and 
the  proponent  excepted.  It  was  not  a  proper 
cross-examination  of  any  matter  brought  out 
in  chief,  and  it  was  not  error  to  sustain  the 
objection  thereto. 

A  witness  called  by  the  contestant  was  be- 
ing examined  in  chief,  and  the  witness  stat- 
ed that  at  one  time  he  and  some  others  were 
returning  from  town  with  the  testator,  and 
when  they  reached  the  testator's  gate  the 
testator  went  in,  and  some  one  laughingly 
called  the  attention  of  the  witness  to  the 
testator,  who,  he  says,  "was  making  faces 
and  slapping  himself  and  making  maneu- 
vers," etc.  The  witness  was  then  asked  In 
chief,  "I  want  you  to  state  whether  or'  not 
there  was  anything  else,  up  to  ISSO,  that  was 
strange  and  unusual  in  his  conduct."  To  this 
proiwnent  objected,  but  the  objection  was 
overruled  and  proponent  excepted.  The  ques- 
tion was  answered  by  the  witness  detailing 
other  actions  and  conduct  of  the  testator,  and 
from  all  the  actions  and  conduct  observed  by 
the  witness  he  expressed  the  opinion  the  tes- 
tator was  not  of  sound  mind.  The  actions  of 
the  testator,  detailed  by  the  witness  Just  be- 
fore the  question  objected  to  was  asked,  ex- 
cited In  the  mind  of  the  witness  doubt  as  to 
the  sanity  of  the  testator,  and  he,  having  de- 
tailed what  was  to  him  apparently  strange 
and  unusual  conduct,  was  in  that  connection 
asked  the  question  which  was  objected  to. 
In  the  connection  in  which  it  was  asked  it 
was  therefore  a  request  for  a  statement  of 
any  other  strange  or  unusual  conduct  on  the 
part  of  the  testator  observed  by  the  witness 
-from  which  he  formed  an  opinion  as  to  his 
mental  condition.  It  was  not  error  to  over- 
rule the  objection. 

•  Objection  was  made  to  a  question  asked  by 
eppellee  of  a  witness  who  testified  to  a  con- 
versation had  within  four  or  five  years  of  the 
time  of  the  trial,  to  which  proponent  object- 
ed. The  objection  was  overruled,  and  the 
witness  allowed  to  answer.  The  utmost  lati- 
tude was  allowed  proponent  In  her  examina- 
tion and  cross-examination  of  witnesses,  and 
the  period  covered  by  the  witnesses,  when  in- 
terrogated as  to  the  condition  of  mind  of  tes- 
tator, embraced  the  time  long  prior  to  the  ex- 
ecution of  the  will  and  up  to  a  period  shortly 
before  his  death.  The  witnesses  for  the  con- 
testant covered  the  same  period  of  time.  Such 
evidence  of  the  condition  of  the  mind  of  the 
testator  before  and  subsequent  to  the  making 
of  the  will  was  proper  to  be  submitted  to  a 
Jury  to  enable  them  to  determine  his  condi- 
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tlon  of  mind  at  the  time  of  Its  execution. 
The  question  for  the  jury  was,  was  the  tes- 
tator of  sound  and  disposing  mind  at  the 
time  of  the  execution  of  the  will?  The  pro- 
ponent being  permitted  to  introduce  evidence 
covering  the  period  before  and  long  subse- 
quent to  the  execution  of  the  will,  it  was 
not  error  to  allow  contestant  .to  Introduce 
evidence  covering  the  same  period. 

It  is  urged  by  the  proponent  that  the  court 
erred  in  modifying  the  third  Instruction  giv- 
en at  her  request  That  instruction  is  as  fol- 
lows: "You  are  further  instructed  that,  to 
sustain  the  allegation  that  Conrad  Becker 
was  laboring  under  an  Insane  delusion  in  re- 
gard to  the  legitimacy  of  his  son  Henry,  it 
is  not  sufficient  to  show  that  he  had  a  sus- 
picion to  that  effect  or  that  his  suspicion  was 
not  well  founded.  Although  he  may  have 
bad  groundless  and  unjust  distrust  of  his 
wife's  fidelity,  yet  such  doubt  does  not  estab- 
lish a  condition  of  lunacy  or  a  lack  of  testa- 
mentary capacity,  [unless  It  appears,  from  a 
preponderance  of  the  evidence,  that  such  dis- 
trust caused  him  to  execute  a  will  he  would 
not  otherwise  have  made.]  The  right  of  the 
testator  to  dispose  of  his  estate  depends  nei- 
ther on  the  Justice  of  his  prejudices  nor  the 
soundness  of  his  reasoning.  He  may  do  what 
he  will  with  his  own,  and,  If  there  be  no 
defect  of  testamentary  capacity,  the  law 
gives  effect  to  his  will,  though  its  provisions 
are  nnreasonable  or  unjust."  The  modifica- 
tion is  inclosed  In  brackets.  There  is  no  evi- 
dence in  this  record  tending  to  prove  that  the 
testator  distrusted  his  wife  or  suspected  her 
of  infidelity  to  him.  He  cohabited  with  her 
up  to  the  time  of  his  death,  and  left  her  for 
life  the  greater  portion  of  his  property,  and, 
as  asked,  the  instruction  might  well  have 
been  refused.  If  the  testator,  utterly  with- 
out cause  or  reason,  and  without  expressing 
distrust  of  the  fidelity  of  his  wife,  doubted 
the  paternity  of  his  son,  and  from  that  cause 
alone  disinherited  him,  when  he  was  one  of 
the  natural  objects  of  his  bounty,  it  might 
well  be  said  that  he  did  not  then  know  who 
were  the  natural  objects  of  bis  bounty;  and 
if  he  was  in  such  condition  of  mind  that  he 
did  not  know  the  natural  objects  of  his  boun- 
ty, and  such  condition  caused  him  to  make  a 
will  he  would  not  have  otherwise  made,  then 
he  was  not  of  sound  and  disposing  mind. 
Craig  v.  Southard,  148  m.  3T,  35  N.  E.  361; 
Campbell  y.  Campbell,  130  III.  466,  22  X  E. 
620;  Rutherford  v.  Morris,  7T  111.  397;  Trish 
•v.  Newell,  62  111.  106;  Burkhart  v.  Gladish, 
123  Ind.  338,  24  N.  E.  11&  Instructions 
should  have  reference  to,  and  must  be  con- 
strued In  view  of,  the  issues  to  be  tried  and 
the  tni^hs  in  support  thereof.  Martin  v.  Peo- 
ple, 13  111.  341;  Rafirdad  Co.  v.  Dillon,  123 
111.  570,  15  N.  E.  181.  The  modification  vras 
not  error. 

Proponent  Insists  that  the  refusal  of  instruc- 
tion No.  5  asked  by  her  was  error.  It,  in  sub- 
stance. Is  that  if  the  Jury  believe  that  Becker 
executed  the  paper  in  question  In  the  pres- 


ence of  the  two  subscribing  witnesseii,  said 
witnesses  subscribing  the  paper  in  his  pres- 
ence as  such  witnesses,  and  that  at  that  time 
he  was  mad  at  his  eon  Henry,  and  often 
stated  the  said  Henry  was  not  bis  son,  and 
that  he  repudiated  his  relationship  with  his 
brothers  and  sisters,  and  that  said  statements 
were  in  fact  untrue,  and  that  he  abused  his 
wife  and  was  ill-natured  to  his  family  and  all 
others,  yet  If  they  further  believe  that  at  the 
time  he  executed  said  paper  and  caused  the 
same  to  be  attested  by  the  subscribing  wit- 
nesses he  was  capable  of  attending  to  his  ordi- 
nary business  (if  he  did  transact  such  busi- 
ness), then  he  was  capable  of  making  a  valid 
last  will,  and  the  fact  (if  it  is  a  fact)  that  be 
made  such  statements  or  expressed  such  opin- 
ions, and  that  the  said  statements  were  un- 
true and  his  opinions  unfounded,  does  not,  in 
law,  amount  to  bisane  delusions  such  as  would 
destroy  his  mental  capacity  to  make  a  valid 
last  will.  This  instruction  did  not  take  Into 
consideration  the  requirement  of  the  law  that 
the  testator  must  have  sufficient  intelligence 
to  appreciate  bis  relations  to  those  having 
natural  claims  upon  his  bounty,  and  was  In 
this  regard  vicious.  Craig  v.  Southard,  supra; 
Rutherford  v.  Morris,  supra.  It  also  sought  to 
take  away  from  the  Jury  the  right  to  consider 
evidence  relating  to  Insane  delusions,  and  to 
make  the  sole  test  of  testamentary  capacity 
the  ability  to  transact  business.  Nlcewander 
V.  Nlcewander,  151  HI.  156,  37  N.  E.  698; 
Brace  v.  Black.  125  HI.  33,  17  N.  E.  66;  So- 
ciety V.  Price,  115  Ul.  623,  5  N.  E  126. 

Proponent  urges  It  was  error  to  give  the 
fourth  instruction  asked  by  the  contestant 
It  was:  "If  the  Jury  believe,  from  a  pre- 
ponderance of  the  evidence  in  this  case,  that 
at  the  time  of  executing  the  paper  in  evi- 
dence Conrad  Becker  was  not  of  sound  mind 
and  memory,  then  the  Jury  should  find  the 
paper  In  question  Is  not  his  will."  This  in- 
struction is  substantially  in  the  language  of 
the  statute,  and  It  was  not  error  to  give  it. 
Kelthley  v.  Stafl'ord,  126  111.  507,  18  N.  E.  740; 
Town  of  Fox  v.  Towi*  of  Kendall,  97  III.  72. 
We  find  no  error  In  the  record,  and  the  decree . 
of  the  circuit  court  of  Cass  county  is  affirmed. 
Decree  affirmed. 


an  111.  607) 
CRAMER  et  al.  v.  CITY  OF  CHARLES- 
TON.i 

(Supreme  Court  of  Illinois.    Oct  24,  189a) 

Stbeit  Impuovembxt  —Ordinance— Sofficjesct 

or— Appoktios««e:«t  o»  Taxes— Gradb  o» 

Street — Assessment — Lbvt. 

1.  An  ordinance  providing  that  a  street  shall 
be  paved  15  feet  each  way  from  its  center  be- 
tween designated  streets,  and  that  the  same 
shall  be  paid  for  by  special  taxation,  except 
at  street  crossings  and  opposite  property  own- 
ed by  the  city,  is  not  objectionable,  as  giving 
no  rule  of  apportionment  of  the  asses-sment, 
since  its  terms  are  a  declaration  that  the  im- 
provement shall  be  paid  for  according  to  front- 
age. 

1  Rehearing  denied  December  14,  1808. 
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2.  An  ordinance  for  the  improyement  of  a 
street,  providing  that  the  portion  to  be  so  im- 
proved shall  be  excavated  along  the  center 
and  side  lines  to  a  certain  depth  below  the  es- 
tablished street  grade,  by  referring  to  the  es- 
tablished grade,  suffldently  fixes  the  street 
srade. 

3.  A  committee  was  appointed,  and  estimat- 
ed the  cost  of  a  street  improvement  pursuant 
to  an  ordinance  providing  that  all  expenses  of 
the  improvement  should  be  paid  by  special  tax- 
ation on  land  contignons  to  and  abutting  such 
street  on  both  sides,  except  at  street  intersec- 
tions and  opposite  property  owned  by  the  city. 
Commissioners  were  appointed  to  spread  the 
assessment,  notice  of  which  was  given  as  pre- 
scribed by  statute.  Held  a  sufficient  designa- 
tion of  the  property  to  be  levied  on,  and  the 
amount  to  be  levied  against  each  piece. 

4.  A  report  of  a  committee  appointed  to  es- 
timate the  cost  of  a  contemplated  street  im- 
provement is  not  invalid  liecause  it  includes 
items  of  contingencies,  for  contractor's  mar- 
gin for  curbing  and  profits  on  same,  and  for 
collection,  since  such  items  are  reasonably  to 
b«  taken  into  consideration  in  determining  the 
estimated  cost. 

6.  An  assessment  roll  did  not  show  that  the 
property  assessed  for  a  street  improvement 
was  contiguous  to  the  line  of  improvement; 
but  the  ordinance  directing  such  improvement 
imposed  the  burden  on  property  contiguous  to 
thb  street,  and  an  order  of  the  county  court  on 
a  petition  for  confirmation  of  the  assessment 
directed  the  assessment  to  be  made  as  specified 
in  the  petition  and  the  ordinance.  BM  suf- 
ficient to  show  that  the  assessment  was  made 
on  property  contignons  to  the  improvement. 

Error  to  Coles  county  court;  S.  S.  Ander- 
son, Judge. 

Petition  by  the  city  of  Charleston  for  the 
conflrmatlon  of  special  taxes  upon  contigu- 
ous property  for  street  Improvement  Prom 
a  Judgment  confirming  the  assessment,  Nich- 
olas Cramer  and  others,  property  owners, 
bring  error.    Afilrmed. 

J.  H.  Marshall  and  Hughes  &  Hayes,  for 
plaintiffs  in  error.  W.  E.  Adams,  H.  A. 
Neal,«and  F.  K.  Dunn,  for  defendant  in  er- 
ror. 

PHIIXIPS,  J.  The  city  of  Charleston  pass- 
ed an  (ffdtnance  proylding  for  the  paving  of 
Sixth  street,  in  that,  city,  to  be  paid  for  by 
special  taxation.  A  committee  was  appoint- 
ed, who  made  the  estimate  of  cost,  and  re- 
ported the  same  to  the  city  council,  by  whom 
it  was  approved,  and  a  resolution  adopted 
directing  the  city  cleric  to  file  in  the  county 
court  a  petition  for  the  confirmation  of  the 
assessment  Oh  the  filing  of  that  petition, 
commissioner^  were  appointed  to  spread  the 
assessment,  who  gave  notice  and  published 
the  same  in  pursuance  of  the  statute.  Judg- 
ment of  confirmation  was  entered.  Certain 
property  owners  sued  out  this  writ  of  error, 
and  have  assigned  errors  questioning  the 
validity  of  the  ordinance,  the  report  of  the 
committee  to  make  estimate  of  cost,  and  the 
proceedings  of  the  commissioners  to  spread 
the  assessment. 

It  Is  objected,  first,  that  the  ordinance  pro- 
rides  no  rule  of  apportionment  by  which  the 
tax  may  be  assessed  against  the  contiguous 
property.  The  ordinance  provides  the  street 
shall  be  paved  15  feet  each  way  from  the 


center  thereof,  between  designated  points, 
which  constitute  the  termini  of  the  improve- 
ment, and  provides  that  the 'same  shall  be 
paid  for  by  special  taxation,  except  at  street 
crossings  and  opposite  property  owned  by  the 
city.  The  total  length  of  the  improvement 
being  determined,  and  the  width  of  the 
street  intersections  and  of  property  owned 
by  the  city  being  found,  and  being  deducted 
from  the  total  length,  leaves  the  residue,  un- 
der the  ordinance,  as  the  amount  that  Is 
io  be  paid  by  special  taxation  on  contiguous 
property.  The  ordinance,  by  Its  own  terms, 
giving  the  data  by  which  the  length  of  the 
improvement  to  be  paid  for  by  special  tax- 
ation Is  to  be  found,  and  by  its  terms  pro- 
viding the  same  shall  be  paid  for  by  contig- 
uous property,  is  a  declaration  that  it  shall 
be  paid  for  according  to  frontage.  The  ordi- 
nance therefore  provides  a  rule  of  apportion- 
ment by  which  the  tax  Is  to  be  assessed 
against  contiguous  property. 

The  second  objection  is  that  the  ordinance 
does  not  give  a  sufficient  designation  of  the 
nature,  locality,  and  description  of  the  pro- 
posed Improvement  The  only  point  made 
under  this  objection  Is  that  the  grade  of  the 
street  Is  not  given  In  the  ordinance,  and  that 
there  Is  a  failure  to  fix  the  grade  or  refer  to 
any  other  ordinance,  profile,  or  monument 
establishing  such  grade.  By  section  3  of 
the  ordinance  It  Is  provided:  "That  said  ex- 
cavating, grading,  graveling,  curbing,  pav- 
ing and  guttering  shall  be  made  and  done 
according  to  the  following  plans  and  speci- 
fications: That  said  portion  of  said  street 
for  a  distance  of  fifteen  feet  on  each  side 
of  the  center  line  of  said  street  shall  be  ex- 
cavated; that  said  excavation  along  the  cen- 
ter line  of  said  street  shall  be  made  to  a 
depth  of  twelve  inches  below  the  establish- 
ed street  grade,  and  the  side  lines  of  such 
excavations  to  the  depth  of  sixteen  Inches 
below  the  established  street  grade."  This 
provision  of  the  ordinance  specially  refers  to 
an  established  street  grade,  and  is  sufficient 
In  this  respect 

The  third  objection  is  that  the  ordinance 
makes  no  levy.  Section  2  of  the  ordinance 
provides:  "Said  Improvement  Is  declared  to 
be  a  local  Improvement,  the  cost  thereof  and 
all  expenses  therewith  connected  to  be  paid 
for  by  special  taxation  of  the  lots,  parts  of 
lots,  parcels  of  lands  contiguous  to  and  abut- 
ting upon  said  street  on  both  sides  thereof,  ex- 
cept the  cost  and  expenses  of  so  much  of 
said  improvements  as  may  be  made  at  street 
and  alley  intersections  or  crossings,  or  lots, 
parts  of  lots  or  parcels  of  ground  owned  by 
said  city."  This,  In  connection  with  the  re- 
port of  the  committee,  Is  a  sufficient  desig- 
nation of  the  property  against  which  the  levy 
was  to  be  made,  the  amount  of  the  levy  be- 
ing made  on  contiguous  property,  less  certain 
exceptions,  and  the  amount  against  ea^b 
piece  to  be  spread  on  the  assessment  roll. 

It  is  contended'  that  the  report  of  the  esti- 
mating committee  Is  Invalid,  because,  it  la 
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alleged,  It  indndes  items  for  contingencies, 
I'or  contractor's  margin  for  curbing,  and  prof- 
it on  same,  and  for  collection.  Ttie  report  of 
tiie  committee  recites:  "Your  committee  ap- 
pointed •  •  •  to  malie  an  estimate  of  the 
cost  of  labor,  materials,  and  all  other  ex- 
penses and  costs  attending  the  same,  and  the 
costs  of  proceedings  In  court,  being  for  the 
assessing  and  collecting  and  all  other  ex- 
penses connected  with  such  an  assessment, 
•  ♦  •  do  hereby  report  the  costs  thereof, 
and  all  expenses  attending  the  same  local 
improvement,  to  be  so  estimated  by  us  at  the 
sum  of  $27,754.15.''  Then  follows  the  esti- 
mate of  the  cost  per  square  yard,  in  which 
the  Items  objected  to  are  Included.  It  Is 
very  easy  to  determine  the  cost  per  square 
yard  by  taking  the  total  amount  determined 
by  the  committee  as  the  cost  of  the  Improve- 
ment, and  dividing  it  by  the  number  of  square 
yards  as  found  by  that  committee.  The  va- 
rious items  of  cost  to  which  objections  are 
made  are  reasonable  items  to  be  talcen  into 
consideration  In  determining  the  estimate 
and  cost  of  levying  and  collecting  the  spe- 
cial tax. 

It  is  objected  that  the  certificate  of  publica- 
tion of  ndtice  is  not  sufficient,  beiug  signed  by 
the  "Plain  Dealer  Printing  Company."  "While 
a  certificate  of  publication  of  notice  is  made 
by  the  Plain  Dealer  Printing  Company,  such 
as  is  required  by  the  statute,  it  appears  that, 
by  the  Judgment  of  the  court,  it  was  express- 
ly found  as  follows:  "And  it  further  appear- 
ing to  the  court  from  the  certificate  of  H.  B. 
Glasscoe,  publisher  of  the  Charleston  Plain 
Dealer,  that  such  notice  was  published  In 
the  Charleston  Plain  Dealer,  a  daily  newspa- 
per published  in  the  city  of  Charleston,  for 
more  than  five  successive  days,  the  first  in- 
sertion being  on  Friday,  April  24,  1890,  and 
the  last  insertion  on  May  2,  1896,  and  that 
such  notice  was  In  the  form  prescribed  in 
paragraph  27  of  article  9  of  chajpter  24^  of  tho 
Revised  Statutes  of  Illinois."  From  this  it  is 
apparent  that  evidence  was  presented,  and 
that  the  court  expressly  found  the  publica- 
tion was  properly  made.  The,  bill  of  excep- 
tions does  not  show  any  facts  that  convince 
as  the  court  erred  in  so  finding. 

It  is  then  objected  that  the  assessment  roll 
is  insufficient.  It  is  true  the  assessment  roll 
does  not  show  how  the  commissioners  arrived 
at  the  manner  of  assessment,  or  whether  the 
same  Is  by  frontage,  or  by  value,  or  area.  It 
is  apparent  the  ordinance  contemplates  an 
assessment  by  frontage,  and  there  is  nothing 
in  this  record  to  show  that  it  was  not  thus 
made.  It  is  true,  the  assessment  roll  .does 
not  show  the  property  assessed  is  contiguous 
to  the  line  of  the  proposed  Improvement;  but 
the  ordinance  imposes  the  burden  upon  the 
property  contiguous  to  the  street,  except  such 
.18  is  to  be  paid  by  the  city.  The  ordinance 
and  order  of  the  court  direct  the  assessment 
to  be  made  as  specified  In  the  petition  and 
ordinance.  It  cannot  be  held  that  the  assess- 
ment was  not  made  on  the  property  contigu- 


ous to  the  improvement  It  appears  the 
street  and  alley  intersections,  and  so  much  of 
the  cost  of  the  improvement  as  exceeds  the 
benefits  to  abutting  property  owDjrs,  were 
assessed  against  the  city,  and  this  was  in  ac- 
cordance with  the  ordinance,  and  In  compli- 
ance with  the  law. 

In  the  absence  of  a  bill  of  exceptions  in  this 
case,  and  from  a  consideration  of  the  entire 
record,  we  are  disposed  to  hold  that  this 
special  tax  was  assessed  In  pursuance  of  law; 
and  the  judgment  of  the  county  court  of 
Coles  county  is  affirmed.    Judgment  affirmed. 


(172  Maas.  217) 

MEIGS  V.  DEXTBR  et  al. 

(Supreme  Jndidal  Conrt  of  Massachusetts. 
Plymouth.     Nov.  23,  1898.) 

Dbbds—  Acceptance  —  Validitt  —  Iksanb  Dblu- 

8IONS— UnHOE  InrLTIENCE — EVIDEMCB 
— INSTROCTIOSS— ApPEAI. 

1.  To  constitute  a  delivery  of  a  deed,  there 
muBt  be  an  acceptance  by  the  jcrantee,  or  by 
some  one  authorized  to  represent  him,  or  one 
who  assumes  to  do  so,  and  whose  act  of  accept- 
ance is  afterwards  ratified. 

2.  In  an  action  to  set.  aside  a  deed  for  undue 
influence,  where  petitioner  Introduced  evidence 
that  the  relations  of  herself  and  her  son  with 
the  husband  of  the  grantor,  who  was  petition- 
er's sister,  had  always  been  friendly,  evidence 
that  the  grantor's  husband  had  cursed  the  son, 
and  expessed  a  wish  that  he  would  "keep 
away,"  is  admissible,  though  neither  the  son 
nor  petitioner  was  present  at  the  time. 

3.  If  evidence  introduced  by  petitioner  was 
fmmateriai,  evidence  in  contradiction  is  not 
ground  for  exception. 

4.  The  fact  that  a  grantor  labored  under  an 
Insane  delusion  is  insufficient  to  avoid  the  deed, 
if  be  was  not  moved  by  the  delusion  into  mak- 
ing it 

5.  An  instrnction  that  it  is  sufficient  to  avoid 
a  deed  if  the  grantor  "had  an  insane  delusion 
upon  one  subject,  and,  acting  under  the  in- 
fluence of  that  one  delusion,  made  the  deed," 
is  properly  modified,  to  prevent  a  misunder- 
standing, by  a  statement  that  "the  question  is 
whether  that  insane  delusion,  if  a  person  has 
It,  is  a  moving  cause  to  some  act  which  would 
not  have  been  done  except  for  that  delusion. 
•  *  *  If  the  act  is  not  inspired,  moved  by 
that  particular  delusion,  it  don't  affect  other 
transactions;  nor  would  it  affect  a  deed." 

Exceptions  from  superior  court,  Plymouth 
county. 

Petition  by  Mary  Meigs  against  Maiy  J. 
Dexter  and  others  for  partition  of  several 
parcels  of  land.  The  parties  were  the  heirs 
at  law  and  next  of  kin  of  Hannah  Hall,  de- 
ceased. None  of  the  respondents  resisted 
the  petition  save  Mary  J.  Dexter,  who  resist- 
ed partition  of  one  parcel,  claiming  to  be  the 
owner  of  it  by  virtue  of  a  deed  from  Han- 
nah Hall.  Petitioner  claimed  that  the  deed 
was  invalid  on  the  ground  that  it  was  made 
under  the  Influence  of  an  insane  delusion, 
and  through  the  undue  Influence  and  fraud 
of  respondent  and  that  it  was  never  deliv- 
ered, retitloner  introduced  evidence  that 
her  relations  with  the  grantor,  who  was  her 
sister,  were  always  friendly  until  a  year  aft- 
er the  death  of  the  grantor's  husband,  when, 
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for  some  nnknown  reason,  the  grantor  be- 
came unfriendly  to  her.  On  rebuttal,  re- 
spondent called  a  ^fitness,  and  asked  the  wit- 
ness (Joshua  L.  Macomber)  If  he  ever  had 
any  talk  with  Lamet  Hall,  husband  of  Han- 
nah Hall,  In  his  last  sickness;  he  having  died 
In  1885.  It  did  not  appear  that  Joseph  Meigs, 
petitioner's  son,  or  the  petitioner,  or  said 
Hannah  Hall,  were  present  at  the  time,  and 
the  petitioner  objected  to  the  admission  of 
such  testimony  as  to  what  was  said  by  Lar- 
net  Hall.  The  court  admitted  such  testi- 
mony, and  the  petitioner  duly  excepted  there- 
to, and  the  witness  testified  that  at  that  time 
he  had  taken  some  hops  to  Larnet  Hall  to 
enable  him  to  sleep;  that  be  did  not  have 
any  particular  difficulty  in  talking;  he  seem- 
ed to  be  very  tired;  that  at  that  time  Larnet 
Hall  spoke  about  Hr.  Meigs,  and  said  "that 
damned  Joe  Loring  had  been  there,  and  he 
wished  he  would  keep  away."  The  witness 
further  testified  that  Meigs'  name  was  Jo- 
seph Loring  Meigs,  and  he  had  always  heard 
him  called  Joseph  Loring.  There  was  a  ver- 
dict in  favor  of  respondent,  and  petitioner 
brings  exceptions.    Sustained. 

L.  Le  B.  Holmes  and  ^.  M.  Sparrow,  for 
petitioner.  Crapo,  Clifford  &  Clifford,  for  re- 
spondent 

KNOWLTON,  J.  On  the  question  whether 
there  was  a  delivery  of  the  deed  the  judge  in- 
structed the  Jury  that  If  Hannah  Hall,  "aft- 
er signing  the  deed,  placed  it  upon  the  table, 
or  placed  it  in  Captain  Macomber's  hands, 
with  the  Intention  that  it  should  become  ef- 
fective or  operative,  then  there  was  a  good 
delivery  of  the  deed."  The  petitioner  except- 
ed to  this  instruction.  The  testimony  tend- 
ed to  show  that  Capt  Macomber  was  merely 
a  scrivener  before  whom  the  deed  was  laid 
upon  the  table  after  it  was  signed,  and  that 
he  went  away,  and  left  it  there,  not  repre- 
senting the  grantee  in  any  way.  We  are  of 
opinion  that'  the  instruction  was  erroneous 
in  omitting  to  embody  the  requirement  that 
there  should  be  an  acceptance  of  the  deed 
by  some  one  representing  the  grantee.  It  Is 
well  settled  tn  this  commonwealth  that  the 
delivery  of  a  deed  is  not  complete  and  ef- 
fectual without  an  acceptance  by  the  gran- 
tee, or  by  some  one  authorized  to  represent 
him,  or  who  assumes  to  represent  him,  and 
whose  act  of  acceptance  is  afterwards  rati- 
fied. Hawkes  v.  Pike,  105  Mass.  560;  Com. 
V.  Cutler,  153  Mass.  252,  26  N.  E.  855;  Barnes 
V.  Barnes,  161  Mass.  381,  37  N.  E.  379.  Al- 
though in  another  part  of  the  charge  the  gen- 
eral rule  was  correctly  stated,  we  construe 
the  bill  of  exceptions  as  showing  that  this 
particular  instruction  was  given  to  the  Jury. 
The  counsel  on  both  sides  agree  In  the  same 
construction,  and  the  exceptions  must  there- 
fore be  sustained. 

The  testimony  of  the  witness  Macomber 
was  rightly  admitted.     The  petitioner  bad 


Introduced  evidence  tending  to  show  that  ber 
relations  and  the  relations  of  her  son,  Jo- 
seph, with' Larnet  Hall,  the  husband  of  the 
grantor  in  the  deed,  had  always  been  friend- 
ly. The  expression  of  Larnet  Hall,  in  his 
last  sickness,  in  regard  to  her  son,  Joseph, 
was  a  manifestation  of  his  feelings,  which 
had  some  tendency  to  contradict  the  petition- 
er's evidence. 

If  the  relations  of  Larnet  Hall  to  the  son 
of  the  grantor  were  immaterial,  it  is  not  a 
ground  of  exception  that  testimony  was  ad- 
mitted to  contradict  the  petitioner's  evidence 
on  this  point  The  remaining  exception  is  to 
this  portion  of  the  charge:  "I  am  requested 
to  give  you  this  instruction,  which,  not  v^lth- 
out  some  modification,  can  I  do:  'It  is  not 
necessary  that  a  person  should  be  insane  up- 
on all  subjects.  It  is  sufficient  to  avoid  her 
deed,  if  it  appears  that  she  had  an  insane  de- 
lusion upon  one  subject,  and,  acting  under 
the  Influence  of  that  one  delusion,  made  the 
deed.'  I  do  not  think  that  goes  quite  far 
enough.  A  person  may  have  an  Insane  de- 
lusion, I  think,  on  one  subject,— as  on  the 
subject  of  religion;  of  politics,  even,  to  make 
It  a  little  more  practical,— and  yet  not  be 
Insane  on  other  subjects,  and  have  good  men- 
tal capacity  to  do  business.  The  question  Is 
whether  that  Insane  delusion,  If  a  person 
has  It,  is  a  moving  cause  to  some  act  which 
would  not  have  been  done  except  for  that  de- 
lusion, and  which  renders  the  person  of  un- 
sound mind  In  respect  to  that  thing.  As  I 
say,  people  may  have  notions  on  religion  and 
politics  that  others  think  are  Insane,  delu- 
sive; but  that  don't  make  them  so;  that 
don't  render  all  their  business  acts  void.  I 
dare  say,  you  may  know  men  you  think  are 
deluded  on  some  subjects,  and  yet  they  may 
be  good  business  men,  perhaps.  If  the  act  is 
not  inspired,  moved  by  that  particular  delu- 
sion, it  don't  affect  their  transactions;  nor 
would  it  affect  a  deed."  As  we  understind 
the  request  and  the  instruction,  this  excep- 
tion should  be  overruled.  If  the  words  in 
the  request  "acting  under  the  influence  of 
that  one  delusion,  made  the  deed,"  are  to  be 
interpreted  as  meaning  made  a  deed  into 
which  the  effect  of  the  delusion  entered,  the 
request  was  correct;  but  If  it  means  made 
a  deed,  while  under  the  influence  of  the  delu- 
sion, which  was  unaffected  by  the  delusion. 
It  was  erroneous.  We  think  the  Judge  stat- 
ed the  distinction  rightly  when  he  said:  "The 
question  is  whether  that  Insane  delusion,  if 
a  person  has  it  is  a  moving  cause  to  some 
act  which  would  not  have  been  done  except 
for  that  delusion.  •  •  •  If  the  act  is  not 
inspired,  moved  by  that  particular  delusion, 
it  don't  affect  other  transactions;  nor  would 
it  affect  a  deed."  The  modification  of  the 
Instruction  requested  seems  to  have  been  for 
the  purpose  of  preventing  a  misunderstand- 
ing which  would  have  been  probable,  or 
possible,  if  it  had  been  given  without  ex- 
planation.   Exceptions  sustained. 
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COMMONWEALTH  t.  O'BRIEN. 

(Supreme  Jndicial  CJourt  of  Massachusetts. 
Bristol.    Not.  29,  1888.) 

Falsb  Prbtbksks— Ikdiotmbnt— Evidihob— 
Instructions. 

1.  An  indictment  alleging  that  defendant 
falsely  pretended  to  K.  that  certain  property 
was  owned  by  him  solely;  that  there  was  no 
incumbrance  on  it;  that  he  was  free  from  debt; 
that  he  intended  to  organize  a  corporation,  and 
become  an  owner  of  atock  in  it,  by  turning 
over  the  property  to  it  in  exchange  for  the 
stoclc;  that  defendant  executed  and  deliyered 
to  K.  an  instrument,  by  which  he  promised  to 
convey  20  shares  of  the  stock  to  K.  for  $2,000; 
«nd  that  K.  was  induced  by  the  false  pretenses 
to  deliver,  and  did  deliver,  a  check  for  $2,000, 
to  defendant,  upon  the  execution  and  delivery 
■of  said  instrument, — sufficiently  alleges  that 
the  delivery  was  made  the  condition  of  the  pay- 
ment, and  that  the  condition  was  performed 
■and  accepted  as  performed  by  K.,  and  need  not 
be  required  to  show  acceptance  also  of  the  pro- 
posal in  the  instrument. 

2.  Said  indictment  also  sufficiently  shows 
low  defendant  obtained  the  money. 

3.  An  indictment  for  obtaining  a  check  of 
K.  by  false  pretenses,  where  defendant  falsely 
pretended  that  he  was  the  owner  of  certain 
property,  that  it  was  nnincumbered,  and  that 
he  intended  to  organize  a  corporation,  and  be- 
come an  owner  of  stock  in  it  by  turning  in  the 
property,  and  executed  and  delivered  to  K.  an 
instrnment  promising  to  convey  20  shares  of 
the  stock  to  K.  for  $2,000,  whereupon  K.  de- 
livered to  defendant  a  check  for  $2,000,  need 
not  allege  an  intent  to  make  the  bargain  which 
was  made,  or  to  obtain  the  specific  check  or 
amount  obtained,  but  it  is  enough  to  allege  that 
defendant  received  and  obtained  the  money  by 
means  of  the  representations  with  intent  to  de- 
fraud K.  of  the  money. 

4.  The  words  "then  and  there,"  in  an  indict- 
ment, used  in  connection  with  allegations  of 
false  representations,  delivery  of  an  instru- 
ment, and  reliance  on  the  representations  by  the 
•defrauded  person,  need  not  be  referred  to  the 
place  where  the  property  was  located,  as  the 
nearest  antecedent,  though  the  name  thereof 
immediately  precedes  such  words,  where,  on  a 
reading  of  the  whole  paragraph,  it  is  plain  that 
they  refer  to  the  time  and  place  of  the  rep- 
resentations, previously  specified  in  the  para- 
graph. 

5.  One  may  be  convicted  of  obtaining  money 
-of  K.  by  false  pretenses,  though  in  the  scheme 
by  which  it  is  obtained  he  enters  with  K.  into 
An  agreement  which  has  an  element  of  tech- 
nical illegality  on  the  part  of  K.,  in  that  he 
agrees  to  vote  with  toe  latter,  at  the  first 
meeting  of  a  corporation  which  it  is  represent- 
«d  is  to  be  formed,  to  employ  K.  as  its  agent. 

6.  An  indictment  alleging  that  defendant 
falsely  pretended  to  K.  tnat  he  owned  certain 
property,  and  that  he  intended  to  organize  a 
corporation,  and  become  an  owner  of  stock  in 
it  by  turning  over  the  property  to  it  in  ex- 
change for  the  stock;  that  he  executed  and 
delivered  to  K.  an  instrument,  by  which  be 
promised  to  convey  20  shares  of  the  stock  to 
K.  for  $2,000;  and  that  K.  was  induced  by  the 
false  pretenses  to  deliver,  and  did  deliver,  a 
check  for  $2,000,  to  defendant,  upon  the  execu- 
tion and  delivery  of  said  instrument, — need  not 
allege  said  instrument  to  have  been  falsely 
made. 

7.  An  indictment  for  obtaining  money  by 
false  pretenses,  which  alleges  several  pretenses, 
all  forming  part  of  the  scheme,  need  negative 
only  enough  to  show  that  the  scheme  was 
fraudulent. 

8.  Testimony  of  the  defrauded  person,  on  a 
trial  for  obtaining  a  check  by  false  pretenses, 
that  the  representations  alleged  satisfied  him, 


and  induced  him  to  give  defendant  the  check, 
and  that  he  would  not  have  parted  with  it  bot 
for  them,  is  not  objectionable  in  form. 

9.  A  charge,  on  trial  for  obtaining  money 
b^  false  pretenses,  that  it  was  not  necessary  to 
discuss  the  law  of  cases  of  crimes  begun  in  one 
state  and  finished  in  another,  bei^g  coupled 
with  the  statement  that  a  conviction  must  be 
had  on  pretenses  made  in  the  state,  and  not 
in  another  state,  could  not  prejudice  defendant. 

10.  Where  defendant  represented  to  K.  that 
he  owned  certain  property,  that  there  was  no 
incumbrance  on  it,  that  he  was  free  from  debt, 
and  that  he  intended  to  organize  a  corporation, 
and  become  an  owner  of  stock  in  it  by  turning 
over  the  property  to  it  in  exchange  for  the 
stock,  and  thereupon  defendant  executed  and 
delivered  to  K.  an  instrnment  promising  to  con- 
vey 20  shares,  and  K.,  relying  on  nis  pre- 
tenses, gave  him  a  check  for  $2,000,  a  convic- 
tion can  be  had  without  regard  to  whether  he 
intended  to  form  a  corporation  and  exchange 
the  property;    the  other  pretenses  being  false. 

11.  There  being  evidence  of  the  falsity  of 
enough  of  the  representations  forming  part  of 
a  sch^ne  to  obtain  money  to  show  that  the 
scheme  was  fraudulent,  the  jury  are  warranted 
in  finding  the  pretenses  false  throughout 

12.  There  being  a  statute  making  the  offense 
charged  a  crime,  there  is  no  error  In  refusing 
t«  charge  that  at  common  law  it  was  not. 

13.  Where  one  knows  that  bis  representations 
are  false,  and  intends  to  deceive  by  them,  and 
by  the  help  of  the  motives  thus  created  to  get 
the  property  of  another,  it  is  immaterial,  on  uie 
question  of  his  guilt,  that  he  did  not  know  he 
was  violating  a  law. 

Exceptions  from  superior  court,  Bristol 
county;   Robert  B.  Bishop,  Judge. 

E!dward  F.  O'Brien  was  convicted  of  ob- 
taining money  by  false  pretenses,  and  ex- 
cepts.   Exceptions  overruled. 

The  Indictment  on  which  he  was  tried  is  as 
follows: 

"At  the  8Ui)erIor  court  began  and  holden  at 
New  Bedford,  within  and  for  the  county  of 
Bristol,  on  the  first  Monday  of  June,  In  the 
year  of  our  Lord  1897,  the  Jurors  for  the  com- 
monwealth of  Massachusetta  on  their  oatb 
present:  That  Edward  F.  O'Brien,  of  New- 
port, In  the  state  of  Rhode  Island,  on  the  Slst 
day  of  October,  in  the  year  of  our  Lord  1894, 
at  Taunton,  in  the  county  of  Bristol,  being 
a  person  of  an  evil  disposition,  and  devising 
and  intending  by  unlawful  ways  and  means  to 
obtain  and  get  into  bis  hands  and  possession 
the  goods,  merchandise,  chattels,  and  effects  of 
the  honest  and  good  citizens  of  this  common- 
wealth, and  with  intent  to  cheat  and  defraud 
one  Lawrence  A.  Keams,  did  then  and  there 
unlawfully,  knowingly,  and  designedly  falsely 
pretend  and  represent  to  said  Keams  that 
certain  property,  to  wit,  certain  looms  and 
machinery  situated  in  said  Newport,  which 
he,  the  said  O'Brien,  then  and  there  had  In 
bis  possession,  and  with  which  said  looms  and 
machinery  he,-  the  said  O'Brien,  was  then  at 
said  Newport  manufacturing  webbing  and 
elastic  goods,  were  then  and  there  the  proper- 
ty of  him,  the  said  O'Brien,  and  were  then 
and  there  solely  owned  by  blm,  ^the  said 
O'Brien;  that  upon  said  looms  and  machinery 
there  was  no  incumbrance;  that  he,  the  said 
O'Brien,  did  not  then  owe  a  dollar  to  any 
one;  and  that  he,  the  said  O'Brien,  did  then 
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and  there  proi>oee  and  Intend  to  organize, 
with  others,  on  or  before  the  1st  day  of  De- 
cember, A.  D.  18&4.  a  certain  corporation,  to 
wit,  the  Newport  Web  Company,  and  become 
a  large  owner  of  stock  of  said  company  by 
.  tnming  over,  selling,  qnd  delivering  said  prop- 
erty in  payment  and  exchange  therefor  to 
'  said  company.  And  the  said  O'Brien  did  then 
and  there  execute  and  deliver  to  the  said 
Keams  a  written  instrument  of  the  tenor  fol- 
lowing,—that  la  to  say:  'Know  all  men  by 
these  presents,  that  I,  Kdward  F.  O'Brien,  of 
the  city  and  county  of  Newport,  in  the  state 
of  Bhode  Island,  etc.,  In  consideration  of  two 
thousand  ($2,000)  dollars  and  other  good  and 
valuable  considerations  to  me  paid  by  Law- 
rence A.  Keams,  of  the  city  of  Taunton,  in 
the  commonwealth  of  Massachusetts,  do  here- 
by agree  that  on  the  incorporation  of  the 
Newport  Web  Company,  a  corporation  which 
Is  proposed  and  Intended  to  be  organized  by 
me,  with  others,  or  or  before  December  first 
ne2:t  liereafter,  I  will  convey  unto  him,  the 
said  Keams,  twenty  shares  of  the  preferred 
capital  stock  of  said  corporation,  of  the  par 
value  of  one  hundred  dollars  each,  carrying 
seven  per  cent  Interest;  and  I  agree  to  vote 
with  the  said  Keams  at  the  first  meeting  of 
the  members  of  said  corporation  to  employ 
him  as  the  agent  thereof  In  the  city  of  Bos- 
ton, in  said  Massachusetts,  for  the  purpose  of 
maltlDg  sales  of  the  product  of  said  Newport 
Web  Company,  and  generally  in  connection 
with  the  business  thereof  in  said  Boston,  at 
a  salary  of  nine  hundred  dollars  per  year,  pay- 
able monthly,  with  an  additional  remunera- 
tion of  five  per  centum  of  the  net  returns  of 
aU  sales  made  by  him.  And  at  any  time  be- 
fore the  whole  of  the  amount  of  the  preferred 
stock  of  said  corporation  is  disposed  of  (said 
preferred  stock  to  be  In  all  five  hundred 
shares)  I  will,  on  payment  of  the  par  value 
of  said  stock,  convey  to  him,  the  said  Keams, 
an  additional  twenty  shares  thereof.  The 
business  of  said  Newport  Web  Company  Is 
intended  to  be  the  manufacture  of  elastic 
webbing- in  said  Newport.    Witness  my  hand 

and  seal  at  said  Newport  this  day  of 

October,  1894.  In  addition  to  the  foregoing 
agreement  I  hereby  transfer  my  life  insurance 
policy  to  the  amount  of  $5,000  in  the  New 
York  Life  Insurance  Company  of  New  York, 
as  Mr.  Lawrence  A.  Keams'  Interest  may  ap- 
pear. Taunton,  Mass.,  October  31st,  1894. 
Edward  P.  O'Brien,  [Seal.]  Secretary  and 
Treasurer  Newport  Web  Company.  Witness- 
ed by  Eleanor  B.  W.  Kearas.'  And  the  said 
Keams,  then  and  there  believing  the  false 
pretenses  and  representations  so  made  as 
aforesaid  by  the  said  O'Brien'  and  being  de- 
ceived thereby,  was  induced  by  reason  of  the 
false  pretenses  and  representations  so  made 
as  aforesaid  to  deliver,  and  did  then  and 
there  deliver,  to  the  said  O'Brien,  upon  the 
execution  and  delivery  to  him,  said  Keams, 
by  the  said  O'Brien,  of  the  written  agreement 
aforesaid,  a  check  and  order  for  the  payment 
uf  money  of  the  amount  and  of  the  value  of 


two  tbousand  dollara  of  the  proper  goods, 
merchandise,  chattels,  moneys,  and  effects  of 
the  said  Keams.  And  the  said  O'Brien  did 
then  and  there  receive  and  obtain  the  said 
goods,  merchandise,  chattels,  moneys,  and  ef- 
fects of  the  said  Keams  by  means  of  the  false 
pretenses  and  representations  aforesaid,  and 
with  intent  to  cheat  and  defraud  the  said 
Keams  of  the  same  goods  and  merchandise, 
chattels,  moneys,  and  eflTects.  Whereas,  in 
truth  and  in  fact  the  said  looms  and  machin- 
ery in  the  possession  of  and  used  by  the  said 
O'Brien  at  6aJd  Newport,  in  manufacturing 
webbing  and  elastic  goods  as  aforesaid,  were 
not  then  and  there  the  property  of  said 
O'Brien,  and  were  not  then  and  there  solely 
owned  by  said  O'Brien,  and  said  looms  and 
machinery  were  not  then  and  there  free  from 
incumbrance,  and  said  O'Brien  did  then  owe 
large  sums  of  money  to  divers  persons,  and 
that  said  O'Brien  did  not  then  propose  and  in- 
tend to  organize  as  a  corporation  the  Newport 
Web  Company  on  or  before  December  1,  A. 
D.  1894,  and  convey  to  said  Kearns  twenty 
shares  of  the  preferred  capital  stock  of  said 
corporation,  of  the  par  value  of  one  hundred 
dollars  each,  carrying  seven  per  cent  inter- 
est, and  did  not  then  propose  and  intend  at 
the  first  meeting  of  the  members  of  said  cor- 
poration to  vote  with  said  Kearns  to  employ 
him,  said  Kearns,  as  the  agent  of  said  corpo- 
ration in  the  city  of  Boston,  in  Massachusetts, 
for  the  purpose  pf  making  sales  of  the  prod- 
ucts of  said  Newport  Web  Company,  and  gen- 
erally in  connection  with  the  business  thereof 
in  said  Boston,  at  a  salary  of  nine  hundred 
dollars  per  year,  payable  monthly,  with  an 
additional  remuneration  of  five  per  centum  on 
the  net  returns  of  all  sales  made  by  said 
Kearns,  and  did  not  then  propose  and  intend 
at  any  time  before  the  whole  of  the  amount 
of  the  preferred  stock  of  said  corporation  waa 
disposed  of  (said  preferred  stock  to  be  In  all 
five  hundred  shares),  on  payment  of  the  par 
value  of  said  stock,  to  convey  to  said  Kearna 
an  additional  twenty  shares  thereof,  and  that 
the  business  of  the  Newport  Web  Company 
was  not  intended  to  be  the  manufacturing  of 
elastic  webbing  in  said  Newport  or  in  any 
other  place  wliatever,  all  of  which  the  said 
O'Brien  then  and  there  well  knew.  And  so 
the  Jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  O'Brien,  by  means 
of  the  false  pretenses  aforesaid,  on  the  said 
31st  day  of  October,  in  the  year  of  our  Lord 
1894,  at  Taunton  aforesaid,  unlawfully,  know- 
ingly, and  designedly  did  receive  and  obtain 
from  said  Keams  the  said  goods,  merchan- 
dise, chattels,  moneys,  and  efl'ects  of  the  prop- 
er goods,  merchandise,  moneys,  and  effects 
of  the  said  Kearns,  with  Intent  to  defraud  tbo 
said  Keams  of  the  same. 
"A  tme  bill." 

A.  J.  Jennings,  for  the  Commonwealth.   J. 
W.  &  C.  B.  Cummings,  for  defendant 

HOLMES,   J.     This  Is   an   indictment  for 
obtaining  money  by   false  pretenses.     The 
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trial  of  the  case  was  obscured  by  an  excessiye 
number  of  objections,  and  requests  for  rul- 
ings. We  shall  confine  ourselyes  to  dispos- 
ing of  the  points  insisted  on  In  the  argument. 
Com.  T.  Devlin,  141  Mass.  423,  432,  6  N.  B.  64. 

1.  The  motion  to  quash,  and  the  accompany- 
ing motion  to  strike  out  certain  passages  from 
the  indictment,  which,  for  the  sake  of  the 
argument,  we  treat  as  offering  further  rea- 
sons for  the  motion  to  quash,  were  properly 
averruled.  The  Indictment  a^eges  false  pre- 
tenses that  certain  property  was  owned  by 
the  defendant  solely,  that  there  was  no  in- 
cumbrance upon  it,  that  the  defendant  did  not 
owe  a  dollar  to  any  one,  and  that  he  Intended 
to  organize  a  corporation,  and  become  an 
owner  of  stock  in  It  by  turning  over  the  prop- 
erty to  the  proposed  company  hi  exchange  for 
stock.  It  then  alleges  that  the  defendant 
executed  and  delivered  to  the  defrauded  par- 
ty—one Keams— an  instrument,  which  is  set 
oat,  and  which  promises  to  convey  20  shares 
of  the  corporation  to  Keams  In  consideration 
of  (2,000.  It  then  alleges  that  Kearns  was 
Induced  by  the  false  pretenses  to  deliver, 
and  did  deliver,  a  check  for  $2,000  to  the  de- 
fendant upon  the  execution  and  delivery  of 
the  above-mentioned  instrument 

The  flrst  objection  is  that  it  is  not  alleged 
whether  the  $2,000  were  obtained  by  sale  or 
bow  otherwise,  and  that  it  does  not  appear 
that  Keams  accepted  the  instrument  It  is 
alleged  that  Kearns  was  induced  to  and  did 
hand  over  the  check  "upon"  the  execution  and 
delivery  to  him  of  the  Instrument,  and  that  the 
Instrument  was  delivered  to  him.  This  is  a 
sufficient  allegation  that  the  delivery  was  made 
the  condition  of  the  payment,  and  that  the 
condition  was  performed  and  accepted  as  per- 
formed by  Kearns.  In  Com.  v.  Dunleay,  153 
Mass.  330,  26  N.  E.  870,  in  order  to  complete 
the  fraud,  it  was  necessary  to  show,  not  only 
that  a  forged  application  for  insurance  had 
been  delivered  to  the  defrauded  insurance 
company,  but  that  the  company  bad  assented 
to  the  application,  and  so  supposed  itself  to 
have  a  contract  The  decision  does  not  mean 
that  an  Instrument  can  be  delivered  without 
being  accepted,  but  that  the  proposal  In  the 
instrument  also  should  have  been  shown  to 
have  been  accepted.  Here,  acceptance  of  the 
instrument  was  all  that  was  needed.  As  to 
its  not  appearing  whether  the  money  was 
obtained  by  sale  or  how  otherwise,  all  the 
elements  of  fact  in  the  transaction  are  stated 
within  the  requirements  of  Com.  v.  Strain.  10 
Mete.  (Mass.)  521,  523,  and  It  Is  unnecessary 
to  give  them  a  legal  name.  The  connection 
between  the  representations  and  the  result  is 
sufficiently  plain.  It  is  true— to  turn  to  an- 
other matter— that  the  intent  aUeged  is  not 
an  intent  to  make  the  bargain  which  was 
made,  or  to  obtain  the  speclflc  check  or 
amount  which  is  alleged  to  have  been  ob- 
tained. But  this  is  not  like  the  case  where 
the  purpose  of  the  fraud  is  to  sell  or  to  ob- 
tain a  specific  object,  and  the  representations 
are  made  concerning  the  object,  and  to  tliat 


end,  fiB  In  Com.  t.  Goddard,  4  Alien,  312; 
Com.  y.  Lannan,  1  Allen,  590.  The  defend- 
ant's Intent  at  the  time  of  the  representations 
may  have  been,  and  presumably  was,  merely 
to  get  what  he  could  in  exchange  for  what 
he  could  hiduce  Keams  to  take;  but  that 
would  be  enough.  See  Com.  v.  Howe,  132 
Mass.  250.  It  is  alleged  that  he  received  and 
obtained  the  money  by  means  of  the  represen- 
tations with  Intent  to  defraud  Keams  of  the 
money. 

Next  it  is  said. that,  as  the  representation 
was  that  the  property  was  at  Newport,  in 
Rhode  Island,  the  allegations  following  the 
word  "Newport,"  to  the  effect  that  the  de- 
fendant represented  that  the  property  was 
"then  and  there"  owned  by  the  defendant 
that  he  "then  and  there"  delivered  the  In- 
strament,  and  that  Keams,  "then  and  there" 
believing,  etc.,  was  induced,  etc.,  must  be 
referred  to  Newport  as  the  nearest  ante- 
cedent, and  so  the  crime  was  not  completed 
in  this  state.  But,  upon  reading  the  whole 
paragraph,  it  is  plain  that  the  "then  and 
there"  in  each  Instance  refers  to  the  time  and 
place  of  the  representation,  'which  was  at 
Taunton.  Jeffries  v.  Com.,  12  Allen,  145,  151, 
162.  See  Com.  v,  CaU,  21  Pick.  615,  521. 
There  Is  no  real  uncertahity  as  to  the  mean- 
ing of  the  words,  as  in  Com.  v.  Wheeler,  162 
Mass.  429,  38  N.  B.  1115;  and  Jeffries  v. 
Com.  is  in  point 

The  next  objection  is  that  the  agreement 
set  forth  contained  an  Illegal  undertaking  to 
vote  with  Kearns  to  employ  Kearns  as  agent 
of  the  company,  and  that  this  takes  away 
th$  criminal  character  of  the  fraud,  as  the 
money  was  parted  with  for  an  unlawful  pur- 
pose. McCord  V.  People,  46  N.  T.  470;  State 
v.  Crowley,  41  Wis.  271,  281,  282.  If  we  as- 
sume that  the  promise  was  not  merely  not 
enforceable,  but  illegal,  as  may  result  from 
a  comparison  of  Guernsey  v.  Cook,  120  Mass. 
501,  and  Woodruff  v.  Wentworth,  133  Mass. 
309,  314,  with  Bishop  v.  Palmer,  146  Mass. 
469,  474,  16  N.  E.  299,  the  question  remains 
whether  the  conclusion  follows.  As  is  point- 
ed out  by  Peckham,  J.,  in  his  dissent  in  46  N. 
Y.  475,  the  criminal  law  has  a  public  end  in 
view,  namely,  to  deter  people  from  swindling. 
With  the  greatest  respect  for  the  New  York 
and  Wisconsin  courts,  we  think  this  end  is 
more  effectually  reached  if  we  do  not  read 
into  the  absolute  words  of  the  statute  (Pub. 
8t  c.  203,  i  59)  an  impUed  exception  which 
allows  a  knave  to  cheat  any  one  out  of  bis 
money  if  the  knave  can  succeed  In  persuading 
his  victim  into  a  scheme  which  has  any  tech- 
nical element  of  illegality  on  the  victim's  side. 
The  question  of  allowing  the  latter  a  personal 
remedy  is  essentially  different  See  Com.  v. 
Smith,  129  Mass.  104,  111;  Com.  v.  Morrill,  8 
Cush.  571;  Com.  v.  Langley,  169  Mass.  89,  90, 
92,  47  N.'  E.  511;  Com.  v.  Henry,  22  Pa.  St 
253;   2  Bish.  Cr.  Law  (8th  Ed.)  §§  468,  469. 

2.  In  support  of  the  second  motion  above 
mentioned  it  is  urged  that  the  instrament 
Is  not  alleged  to  have  been  falsely  made,  and 
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that  some  of  the  alleged  pretenses  are  not 
negatived.  There  was  no  need  of  the  former 
allegation.  The  Instrument  made,  no  doubt, 
the  contract  which  It  affected  to  make.  As 
to  the  pretenses,  they  all  formed  part  of  one 
single  scheme  of  getting  Kearns  to  take  stock 
In  the  corporation  supposed  to  be  projected. 
Enough  are  negatived  clearly  and  sufficient- 
ly to  show  that  the  scheme  was  fraudnlent. 
Oom.  V.  Morrill,  8  Cush.  571;  Com.  v.  Par- 
menter,  121  Mass.  354;  Com.  y.  Stevenson, 
127  Mass.  446. 

Exception  was  taken  to  the  admission  of 
Kearns'  testimony  that  the  representations 
alleged  satisfied  him,  and  induced  him  to 
give  the  defendant  the  check,  and  that  he 
would  not  have  parted  with  the  check  but 
for  them.  The  testimony  went  directly  to 
one  of  the  Issues,  and  was  admissible.  The 
verbal  criticisms  on  the  form  do  not  Impress 
us.  Com.  V.  Drew,  153  Mass.  588,  592,  595, 
27  N.  E.  593. 

3.  The  charge  Is  excepted .  to  because  It 
told  the  Jury  that  It  was  not  necessary  to 
discuss  the  law  of  cases  of  crimes  begun  In 
one  state  and  finished  in  another,  as  if  it 
had  told  the  Jury  to  disregard  evidence  of 
what  happened  In  Rhode  Island.  The  In- 
struction was  whplly  in  favor  of  the  defend- 
ant, and  was  coupled  with  the  statement 
that  a  conviction  here  must  be  had  upon  pre- 
tenses made  here,  and  not  in  Rhode  Island. 

4.  Thirty-seven  rulings  were  asked.  Ex- 
ceptions were  saved  as  to  those  numbered 
3,  4,  5,  6,  7,  9,  10,  11,  14,  19,  23,  ai,  25,  28, 
29,  30,  31,  33,  35,  and  37.  The  third  was  to 
the  effect  that  there  was  no  evidence  that 
O'Brien  did  propose  and  intend  to  become  a 
large  owner  of  stock  In  the  company  by 
turning  over  the  property-  in  exchange  for 
It  This  seems  a  strange  request  to  come 
from  the  defendant.  It  rests  on  an  over- 
sight or  a  misinterpretation  of  the  Indict- 
ment, which  does  not  allege  that  the  de- 
fendant proposed  and  Intended,  but  that  he 
pretended  that  he  proposed  and  Intended. 
"Whether  true  or  false,  this  pretense  was 
equally  consistent  with  his  scheme,  and.  In- 
deed, to  make  It  was  a  necessary  part  of  the 
ncheme.  It  is  true  that  Kearns  did  not  tes- 
tify to  an  express  statement  of  such  an  in- 
tent by  O'Brien.  But  the  statements  which 
were  testified  to— that  O'Brien  intended  to 
form  a  coi-poratlon,  and  would  deliver  stock 
to  the  witness— imported  it  as  plainly  as  If 
it  I^ad  been  stated  in  terms. 

The  fourth  request  required  the  Jury  to  ac- 
quit unless  they  found  the  last-mentioned 
pretense  false.  But,  if  it  had  been  true  that 
O'Brien  Intended  to  form  a  corporation,  and 
exchange  this  property  for  stock,— as  very 
likely  It  was,- still,  if  the  pretenses  as  to 
his  ownership,  his  freedom  from  debt,  and 
the  freedom  of  the  property  from  incum- 
brance were  false,  his  ability  to  perform  his 
contract  for  which  Kearns  gave  his  check 
was  impaired  to  that  extent,  and  the  check 
was  obtained  by  fraud.    Oom.  v.  i^ee,  149 


Mass.  179,  184,  21  N.  E.  299.  We  may  add, 
with  reference  to  the  seventh  request,  viz. 
that  there  was  no  evidence  that  O'Brien 
falsely  pretended  that  he  proposed  to  form 
a  corporation,  etc.,  that,  in  view  of  the  evi- 
dence that  Kearns'  money  was  obtained  by 
a  fraudulent  scheme,  the  Jury  were  warrant- 
ed in  finding  that  the  pretenses  were  false 
throughout,  as  they  did  find  that  the  most 
material  among  them  were.  Furthermore, 
the  Judge  instructed  the  Jury  that  the  gov- 
ernment did  not  ask  a  ccmvictlon  upon  the 
allegations  In  the  Indictment  that  the  de- 
fendant [pretended  that  he]  Intended  to  form 
a  corporation,  etc.  We  do  not  think  that  the 
fifth,  sixth,  and  twenty-ninth  requests  need 
further  remark. 

The  eleventh  and  fourteenth  rulings  asked 
were  that  the  Jury  should  disregard  the  alle- 
gation "that  upon  the  looms  and  machinery 
there  was  no  Incumbrance"  (we  presume  the 
allegation  that  the  defendant  made  pretenses 
to  that  effect  was  meant),  "because  it  is  not 
properly  •  •  •  negatived,"  etc.,  and  that 
there  was  no  evidence  that  the  property  was- 
incumbered  on  the  date,  when  the  repre- 
sentations were  made.  The  Judge  Instruct- 
ed the  Jury  that  there  was  no  such  evidence, 
and  that  the  government's  position  was  not 
that  the  defendant  owned  the  property,  and 
that  It  was  heavily  incumbered,  but  that  he 
did  not  own  It  at  all,  and  never  had  owned 
it. 

The  twenty-fourth  ruling  asked— that  by 
the  common  law  of  Massachusetts  the  of- 
fense charged  was  not  a  crime— was  imma- 
terial, as  there  was  a  statute  which  made  it 
one.  Still  more  Immaterial  is  the  twenty- 
third,  as  to  the  common  law  of  Rhode  Island, 
and  we  can  perceive  no  bearing  of  any  prop- 
er sort  which  It  could  have  upon  the  case. 
This  disposes  also  of  the  nineteenth  request. 
It  is  suggested  that,  if  his  conduct  was  law- 
ful under  the  law  of  Rhode  Island,  It  has  a 
bearing  upon  the  defendant's  criminal  in- 
tent It  is  perfectly  immaterial  whether  his 
Intent  was  consciously  directed  to  lawbreak- 
Ing.  His  Ignorance  of  the  law  would  have 
made  no  difference  In  his  liability.  If  he 
knew  that  his  representations  were  false, 
and  if  he  intended  to  deceive  by  them,  and, 
by  the  help  of  the  motives  thus  created,  tO' 
get  Kearns'  property,  he  had  the  only  crim- 
inal Intent  which  the  statute  requires. 

The  twenty-fifth  request  was  to  direct  a 
verdict  for  the  defendant  This  does  not 
need  special  discussion.  It  was  proved  that 
the  defendant  pretended  to  own  the  prop- 
erty, and  did  not.  It  was  a  natural  Infer- 
ence that  this  pretense  led,  or  helped  to- 
lead,  Kearns  to  part  with  his  money  on  re- 
ceiving the  contract  set  out. 

The  twenty-eighth  ruling  asked  was  that 
the  Jury  might  find  the  false  pretenses  as  to 
the  defendant's  ownership  and  freedom  from 
debt  Immaterial.  The  Judge  instructed  the 
Jury,  as  we  have  said,  that  these  were  the 
representations  upon  which  the  govemmeat 
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relied.  He  also  instructed  them  that,  If  the 
Inducement  to  Kearus  was  complete  In 
Rhode  Island,  where  the  first  conversation 
took  place,  and  the  representations  made  In 
Tannton  were  not  the  inducement  and  opera- 
tlre  cause  to  Keams  to  part  with  his  mon- 
ey, then  the  defendant  should  be  acquitted, 
although  he  repeated  the  false  representa- 
tions to  Keams  at  Taunton  before  the  check 
was  delivered.  This  was  sulHclently  favor- 
ble  to  the  defendant. 

The  thirtieth  ruling  asked  turns  on  the  llle- 
sallty  of  the  agreement,  and  has  been  dis- 
posed of  In  dealing  with  the  motion  to  qnasli. 
The  thirty-seventh  was  covered  by  the  in- 
struction Just  mentioned  under  the  head  of 
the  twenty-eighth  request. 

No  other  exceptions  were  argued. 
•  Exceptions  overruled. 


(172  Haas.  257) 

AINSWORTH  v.  MT.  MORIAH  LODGE,  A. 
P.  &  A.  M.,  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Dec.  9,  1898.) 

lUNDLOBD   AND  TENANT— TERMINATION  OF  LeASB. 

Where  one  leased,  during  the  life  of  a 
building,  the  third  story  thereof,  covenanting 
to  repair,  the  lease  Is  terminated  when  a  fire 
substantially  destroys  the  demised  part,  and 
renders  it  impracticable  to  rebuild  the  same 
except  by.  rebuilding  other  important  parts  not 
demised. 

Exceptions  from  superior  court,  Hampden 
county;   Ellsha  B.  Maynard,  Judge. 

Action  of  tort  by  Harry  L.  Ainsworth  against 
Mt.  Moriah  Lodge-  of  Ancient  Free  and  Ac- 
cepted Masons  and  others.  From  a  judgment 
in  favor  of  plaintlfC  against  Olin  G.  Towle  and 
others,  as  trustees  of  said  lodge,  they  bring 
exceptions.    Exceptions  sustained. 

J.  B.  Carroll,  W.  H.  MeCUntock,  and  J.  F. 
Stapleton,  Jr.,  for  plalntlfC.  H.  W.  Ely  and  A.  S. 
Knelt,  for  defendants. 

HAMMOND,  J.  In  order  to  hold  Towle, 
Waterman,  and  Cook,  hereinafter  called  the  de- 
fendants, it  was  necessary  for  the  plaintiff  to 
show  that,  at  the  time  the  wall  fell,  the  de- 
fendants had  an  interest  In  the  building;  and 
on  this  point  bis  only  claim  was  tibat  they,  as 
successors  of  the  lessees  named  In  the  lease 
from  Horton  and  others  to  Lewis  and  others, 
were  at  that  time  the  holders  of  the  lease- 
hold estate  thereby  created,  and  that  the  es- 
tate was  then  outstanding.  One  of  the  an- 
swers made  by  the  defendants  to  this  claim 
was  that  the  leasehold  estate  was  terminated 
by  the  ravages  of  the  fire,  and  consequently 
was  not  outstanding  at  the  time  the  wall  fell. 
If  the  defendants  were  right  in  this,  they  could 
not  be  held.  Considerable  evidence  as  to  the 
condition  of  the  building  after  the  fire  was 
introduced.  At  the  close  of  the  evidence,  the 
defendants  asked  the  court  to  rule  that  "the 
life  of  the  building  had  been  terminated  prior 
to  the  time  the  waU  fell,  and  that  the  life  of 
62N.E.-^ 


the  building  had  been  terminated  by  fire."  The 
cotut  declined  so  to  rule,  and  upon  this  point 
instructed  the  Jury  as  follows:  "Up  to  the 
time  this  structure  commenced  to  fall,  where 
was  the  life  of  the  building?  Was  It  extinct, 
or  was  it  not?  If  the  building  was  still  alive 
hi  the  sense  It  la  used  here,  then  the  tenants, 
the  trustees,  would  be  the  persons  liable;  bnt 
if,  on  the  other  hand,  the  life  of  the  building 
had  become  extinct  before  tliat  time.  It  would 
be  the  owners  who  would  be  liable."  To  the 
refusal  of  the  court  to  give  the  instruction  as 
requested,  and  to  the  instructions  actually  giv- 
en, the  defendants  excepted.  We  think  the  In- 
struction should  have  been  given.  The  lease- 
hold estate  was  to  exist  only  during  "the  life 
of  the  building,"  and  the  real  question  is 
whether  the  evidence  was  sufficient  to  warrant 
a  finding  th&t,  within  the  meaning  of  the  lease, 
the  "life  of  the  building"  had  not  terminated. 
The  building  was  three  stories  in  height,  and 
had  brick  walls.  The  premises  deserlljed  In 
the  lease  were  "all  that  part  of  the  brick  build- 
ing known  as  'Masonic  Block,'  situated  on  the 
comer  of  Elm  and  Arnold  streets,  in  said  West- 
field,  above  and  including  the  third  floor  of 
said  building,  together  with  the  stairs  and 
stairway  leading  from  the  second  to  the  third 
floor  of  said  building,  to  their  sole  use;  also 
the  liall  upon  the  second  floor,  the  front  and 
rear  stairways  leading  to  the  same,  and  the 
front  and  rear  entrances,  and  halls  leading  to 
said  stairways,  to  be  used  and  occupied  by 
said  party  of  the  second  part  in  common  with 
the  parties  ownMg  and  occupying  the  other  por- 
tions of  said  building,  and  their  heirs  and  as 
signs."  We  understand  the  hail  upon  the  sec 
ond  floor  to  be  not  a  room,  bnt  simply  an  entry 
to  and  from  which  stairways  led.  The  lease 
also  contained  the  following:  "And  the  party 
of  the  first  part  doth  also  lease,  demise,  and 
let  unto  the  party  of  the  second  part  the  box 
or  cupboard  In  the  northwest  comer  of  said 
building,  and  in  the  second  story,  to  be  used  In 
connection  with  the  third  story,  in  suljstantial- 
ly  the  same  manner  and  to  the  same  ex- 
tent as  now  used  by  said  lodge,  and  also  the 
water  pipes  leading  from  the  tank  through  the 
first  and  second  stories  of  said  building,  to 
the  drain-  leading  to  the  brook,  with  the  right 
to  use  and  enjoy  the  same  In  the  same  man- 
ner and  to  the  same  extent  that  the  party  of 
the  first  part  Is  entitled  under  said  agreement 
between  said  GUlett  and  said  party  of  the  first 
part  It  Is  also  agreed  that  the  party  of  the 
second  part  shall  have,  exerdse,  and  enjoy  all 
the  rights  and  privileges  to  which  the  party 
of  the  flrst  part  is  entitled,  under  said  agree- 
ment last  mentioned,  subject  to  the  restrictions 
and  liabilities  therein  contained,  and  sliail  also 
have  the  right  and  privilege  at  all  reasonable 
times,  whenever  ne<;essary,  to  enter  upon  the 
portion  of  .said  building  not  herein  demised, 
and  the  premises  upon  which  the  same  Is  situ- 
ated, for  the  purposes  of  examination  and  re- 
pair of  said  pipes  leading  from  said  tank,  and 
the  drain  or  pipe  leading  from  the  cellar,  and 
of  the  box  or  cupboard  in  the  seeond  story  be- 
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fore  mentioned,  and  the  gaa  pipes  for  the  uae 
of  the  third  story,  and  for  the  purpose  of  re- 
building or  replacing  said  pipes,  drain,  and 
cupboard  and  gas  pipes,  whenever,  during  the 
life  of  said  building,  the  same  shall  become 
ruinous  and  decayed."  The  lessees  hired  the 
premises  for  a  Masonic  hall,  and.  the  lease 
was  upon  the  condition  that.  If  the  premises 
should  cease  to  be  used  and  occupied  as  such, 
the  lessors  might  enter  and  repossess  the  same 
as  of  their  former  estate.  The  lessees  entered 
Into  several  covenants,  among  vchlch  were  the 
covenants  to  pay  "all  taxes  and  other  duties 
levied,  or  to  be  levied,  on  all  that  part  of  said 
bulldteg  above  the  third  floor,  and  to  keep  the 
same,  Including  the  third  floor  and  the  stairs 
and  stairway  leading  from  the  second  to  the 
third  floor,  in  good  and  substantial  repair,  dur- 
ing the  life  of  said  building";  and  they  also 
agreed  "to  pay  one-quarter  part  of  all  the  ex- 
pense of  keeping  in  repair  all  such  portions  of 
said  bulldhig  as  are  to  be  used  in  common 
with  the  owners,  and  occupiers  of  the  other 
portions,  as  before  provided  In  this  agreement" 
There  were  also  other  covenants  and  agree- 
ments, not  material  to  the  question  under  con- 
■Ideratlon.  The  lessors  made  no  covenant  as 
to  repairs.  At  the  time  of  the  execution  of  the 
lease,  the  lessors  were  the  owners  of  the  land 
and  building,  except  that  Gillett,  who  was  not 
a  party  to  the  lease,  was  the  owner  of  the  south 
half  below  the  third  floor;  and,  subject  to  the 
lease,  the  title  so  continued  In  them  or  their 
heirs  (some  of  the  lessors  having  meanwhile 
died)  up  to  the  time  the  wall  fell.  Here,  then, 
Is  a  lease  of  all  of  the  building  above  and  in- 
cluding the  third  floor,  with  such  rights  In  en- 
tries and  stairways  leading  to  the  street  as  are 
Incidental  to  the  reasonable  enjoyment  of  that 
part  of  the  building;  the  lessors  owning  the 
north  half  of  the  lower  part  of  the  building, 
and  the  land  under  the  whole  building,  and 
Gillett,  a  third  party,  owning  the  other  half 
of  such  lower  part.  And  this  lease  Is  to  con- 
tinue during  the  life  of  the  building,  the  lessees 
agreeing  to  repair,  and  the  lessors  not  agreeing 
to  repair,  either  the  demised  premises,  or  any 
other  part  of  the  building.  The  covenant  to 
repair  bound  the  lessees  to  rebuild  In  case  of 
fire,  unless  the  term  of  the  lease  had  expired. 
Lenvitt  V.  Fletcher,  10  Allen,  119,  and  cases 
therein  cited. 

In  these  circumstances,  what  Is  the  reason- 
able interpretation  of  the  phrase  "life  of  the 
building"?  Shall  It  be  so  Interpreted  as  to 
mean  that  the  building  is  alive  so  long  as  there 
is  standing  any  part  of  It  which  can  be  used  as 
a  building?  If  so,  then.  If  all  above  the  sec- 
ond floor  Is  destroyed,— walls  and  all,— but  the 
first  floor  can  be  occupied,  It  Is  the  duty  of 
the  lessees  to  erect  In  the  air,  as  best  they  can, 
that  part  of  the  building  demised  by  the  lease. 
This  does  not  seem  to  us  a  reasonable  interpre- 
tation. We  think  the  life  of  the  building  may 
be  said  to  have  terminated,  within  the  mean- 
ing of  this  lease,  when  the  building  has  been 
Injured  by  fire  or  other  cause  to  such  an  ex- 
tnit  aa  substantially  to  destroy  the  part  de- 


mised, and  to  render  It  Impracticable  for  tbe 
lessees  to  perform  the  covenant,  to  rebuild 
such  part  except  by  rebuilding  other  Important 
parts  of  the  building  not  covered  by  the  lease. 
Upon  this  interpretation  of  the  phrase,  there 
can  be  no  doubt  that,  as  matter  of  law,  upon 
the  evidence,  the  life  of  the  building  was  ter- 
minated by  the  fire. 

It  was  not  in  dispute  that  after  the  fire,  and 
before  the  Injury  to  the  plaintiff's  property,  the 
roof  was  entirely  gone;  and  so,  also,  was  the 
third  floor,  except  a  "little  comer"  near  the 
north  wan,  upon  which  the  safe  stood.  The 
evidence,  especially  that  given  by  the  plaintiff 
and  his  witnesses,  clearly  showed  that  the 
second  floor  was  much  burned  and  practically 
useless,  and  that  the  walls  were  bulging  oat 
In  places,  and  in  parts  were  in  such  a  weaken- 
ed condition  as  to  fall  by  reason  of  wind  o/ 
no  "greater  violence  then  defendants  ought 
reasonably  to  have  anticipated."  We'  have  ex- 
amined also  the  photographs  used  at  the  triaL 
Without  reciting  herein  the  evidence  In  de- 
tail, it  Is  suflScIent  to  say  that  it  clearly  and  in- 
disputably shows  that,  after  the  fire,  the  part 
demised  was  substantially  destroyed,  and  that 
it  was  impracticable  to  rebnlld  the  same  except 
by  rebuilding  other  important  parts  of  the 
building  not  demised.  Without  considering, 
therefore,  whether  the  contention  of  the  de- 
fendants that  they  were  not  the  successors  of 
the  lessees  above  named  is  open  to  them  oa 
the  bill  of  exceptions,  or  the  other  points  pre- 
sented, we  are  of  the  opinion,  for  reasons  above 
stated,  that  the  entry  shoold  be,  exceptiona 
sustained. 

ast  ind.  am 

ELLIS  T.  STATB1.1 
(Supreme  Conrt  of  Indiana.    Nov.  29,  188&) 

HOMICJDB  —  EVIDBNCS  —  QUESTION  lOB  JUBT  <— 

Cbois-Examii>atioi«  as  to  Faioa  Or- 

FRKSS— ThRBITS. 

1.  Evidence  showed  that  deceased  came  t* 
the  door  of  a  house  where  defendnnt  boarded 
aboat  10  p.  m.,  and,  on  defendant's  receiving 
Urn  at  the  door,  he  expressed  a  desire  to  stay 
all  night;  stating  that  the  woman  with  whom 
the  defendant  boarded  had  told  him  that  she 
was  going  to  keep  boarders.  Defendant  then 
went  back  into  the  honse,  and  retomed  and  toM 
deceased  the  woman  could  not  keep  .him.  The 
deceased  insisted  on  staying.  Defendant  then 
asked  deceased  if  he  was  not  sent  there,  and, 
not  getting  a  satisfactory  answer,  again  asked 
him,  to  which  deceased  replied,  "No.*  Defend- 
ant closed  the  door,  and,  as  he  did  so,  deceased 
threw  a  beer  bottle,  striking  the  honse  about 
three  feet  from  the  door.  Defendant  immedi- 
ately went  to  his  l>edroom,  and,  securing  bis 
revolver,  went  to  the  front  door,  opened  it,  asd 
fired  at  once  at  the  deceased,  who  was  on  the 
outside  of  the  closed  front  gate  about  16  feet 
away.  There  was  evidence  that  the  defendant 
had  caused  his  landlady's  husband  to  procure  a 
divorce  from  her,  and  she  tcRtified  that  she  and 
the  defendant  had  discussed  the  probability  of 
her  former  husband  sending  some  one  to  her 
house  to  find  out  how  they  were  living.  There 
was  no  evidence  that  the  deceased  attempted 
to  enter  the  house,  but  the  defendant  claimed 
that  he  made  a  movement  as  if  to  shoot  or 
throw  at  him  when  he  opened  the  door,  and 
that  on  this  he  fired  the  fatal  shot.    Bdd,  that 
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it  was  for  the  jnir  to  determine  whether  de- 
fendant had  reasonable  ground  to  apprehend 
that  his  life  was  in  danger,  or  that  he  was  in 
danger  of  great  bodily  harm  from  deceased. 

2.  An  accused  may  be  cross-examined  as  to 
prosecutions  against  him  for  offenses  commit- 
ted by  him  prior  to  the  one  for  which  he  is  be- 
ins  tried. 

8.  Where  an  accused  is  cross-examined  as  to 
a  prosecation  against  him  for  an  offense  com- 
mitted hy  him  prior  to  the  one  for  which  he  is 
being  tried,  he  is  not  entitled  to  testify  to  mat- 
ters in  extennation  of  his  acts  on  which  the 
prosecution  had  been  based. 

4.  Evidence  of  a  threat  by'  deceased  ia  Inad- 
missible, where  it  is  not  shown  to  have  lieen 
communicated  to  the  defendant  before  the 
homicide. 

5.  Evidence  of  a  threat  made  by  deceased  is 
immaterial,  where  there  was  no  evidence  to 
ahow  an  attack  on  defendant. 

Appeal  from  drcnlt  court,  Putnam  coonty; 
B.  M.  McGregor,  Judge. 

Fred  EUIa  was  convicted  of  murder,  and 
he  api>eal8.    Afilrmed. 

C.  C.  Matson,  for  appellant  W.  A. 
Ketcham,  Merrill  Mooi-es,  A.  W.  Knight,  and 
John  M.  Rawley,  Pros.  Atty,,  for  the  State. 

McCABB,  J.  The  appellant  was  Indicted 
in  the  Clay  circuit  court  for  murder  in  the 
first  degree.  In  the  killing  of  John  F.  Kraok. 
The  venue  -was  changed  to  the  Putnam  cir- 
cuit court,  where  a  trial  resulted  in  a  verdict 
and  Judgment  of  guilty  of  murder  in  the 
second  degree;  the  circuit  court  having 
overruled  appellant's  motion  for  a  new  trial. 
The  action  of  the  court  In  overruling  the 
motion  for  a  new  trial  la  called  in  question 
by  the  assignment  of  errors  as  the  sole 
ground  upon  which  a  reversal  of  the  Judg- 
ment is  sought 

The  first  contention  of  appellant  Is  that  the 
verdict  of  the  Jury  is  not  sustained  by  suf- 
ficient evidence,  and  Is  contrary  to  law. 
Xhere  were  but  two  witnesses,  besides  the  de- 
fendant to  the  transaction.  These  two  wit- 
nesses were  Mrs.  Brewer,  the  woman  with 
whom  appellant  was  living  or  boarding,  and 
her  daughter,  about  14  years  of  age.  The 
defendant  was  a  single  man,  about  30  years 
of  age.  The  state's  evidence  consisted  alone 
of  the  testimony  of  this  family,  and  the 
statement  made  by  the  defendant  to  the 
prosecuting  attorney  the  next  day  after  the 
death  of  Krack,  and  his  statement  at  the 
coroner's  Inquest  The  evidence  showed 
that  defendant  about  16  years  prior,  had 
purchased  a  44-callber  Remington  revolrer 
and  a  belt  of  a  cowboy,  and  had  been  fined 
for  carrying  the  same  concealed  about  his 
person,  and  had  been  prosecuted  and  convict- 
ed of  shooting  at  James  Ragland,  and  shortly 
after  be  was  again  fined  for  an  assault  on 
said  Ragland  with  a  revolver,  and  a  little 
later  he  shot  John  Ragland  In  the  shoulder 
while  the  two  were  engaged  In  a  controversy. 
He  frequently  carried  his  revolver  In  a  belt 
while  at  his  work.  About  two  years  before 
he  moved  to  Clay  county  from  Putnam  coun- 
ty, and  began  bosrdlng  with  a  Mrs.  Brewer, 
who  lived  at  Center  Point,  In  Clay  county. 


Afterwards  Br«wer  moved  to  a  farm  about 
a  mile  from  tnere,  and  appellant  went  with 
them,  and  boarded  for  about  a  year.  At  the 
request  of  Mr.  Brewer,  appellant  quit  board- 
ing at  his  house,  but  he  continued  to  visit 
the  house.  A  separation  between  Brewer 
and  his  wife  ensued,  and  a  divorce  was  grant- 
ed to  Brewer.  Mrs.  Brewer  moved  to  Brazil, 
an^  appellant  assisted  her  In  the  removal, 
and  In  a  few  weeks  became  a  boarder  In 
her  house.  There  was  some  evidence  that 
the  character  of  Krack  was  not  good.  The 
witnesses  to  that  efTect  were  but  three, 
though  he  had  lived  there  many  years.  On 
the  night  of  March  9,  1898,  appellant  attend- 
ed a  Salvation  Army  meeting  with  Mrs. 
Brewer,  and  they  returned  home  about  10 
o'clock,  or  a  little  later.  Mrs.  Brewer  and 
her  daughter  had  retired  for  the  night,  while 
appellant  was  left  sitting  in  the  front  room, 
reading,  when  some  one  knocked  at  the  front 
door;  and  the  evidence  tended  to  show  that 
appellant  went  to  the  door,  and  asked  who 
was  there.  The  answer  came  that  It  was 
Fred  Krack,  and  thereupon  appellant  opened 
the  door.  Krack  then  asked  If  Mrs.  Brewer 
lived  there,  and,  when  told  she  did,  Krack 
said  he  deslted  to  stay  all  night.  Appellant 
replied  that  that  was  not  a  lodging  house. 
Krack  said  that  Mrs.  Brewer  had  told  him 
some  time  before  that  she  was  going  to  keep 
boarders,  and  that  at  any  time  he  was  in 
town,  to  come  around  and  get  his  meals,  and 
stay  over  night  Appellant  responded  that 
he  would  ask  Mrs.  Brewer,  and  -went  back 
Into  the  house;  and,  after  talking  with  her, 
he  returned  to  the  front  door,  and  told  Krack 
that  Mrs.  Brewer  said  she  could  not  keep 
him.  Then  Krack  said  he  had  the  money 
to  pay  for  his  night's  lodging,  and  Insisted 
on  staying  ovemlgbt  Appellant  then  asked 
Krack  if  he  was  not  sent  there,  and,  getting 
no  satisfactory  answer,  appellant  asked  him 
a  second  time,  "Now,  was  not  yon  sent  here?" 
and  Krack  said.  "No."  A  few  words  of  a 
similar  character  were  spoken,  and  then  ap- 
pellant closed  the  door;  and,  Just  as  he 
closed  the  door  and  started  to  go  back  Into 
the  room,  Krack  threw  something,  which 
struck  the  house  about  three  feet  from  the 
door,  which  turned  out  to  be  a  beer  bottle. 
Appellant  then  went  through  the  sitting 
room,  and  Into  Mrs.  Brewer's  bedroom,  to 
his  trunk,  took  the  key  from  his  pocket 
unlocked  his  trunk,  got  his  44-calIber  Rem- 
ington revolver;  and,  as  be  started  to  the 
front  door,  Mrs.  Brewer  said  to  him,  "For 
God's  sake,  Fred,  don't  go  out  there  and  go 
to  shooting,"  and  appellant  replied,  "Do  yon 
suppose  I  am  going  to  allow  a  man  to  throw 
or  shoot  at  me?  Na"  Appellant  then  went 
to  the  front  door,  opened  it,  and  fired  at 
once;  the  ball  striking  the  deceased  In  the 
abdomen,  penetrating  a  vital  part,  from  which 
he  shortly  afterwards  died.  Appellant  with- 
out knowing  whether  the  ball  took  effect 
went  Into  the  sitting  room  and  ni^umed  his 
reading.    When  the  shot  was  fired,  Krack 
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was  at  the  front  gate,  on  the  outside,  and  the 
gate  shut,  about  15  feet  from  the  front  door. 
Appellant  testified  that  deceased  had  started 
towards  the  gate  when  appellant  closed  the 
door,  and.  Just  as  he  closed  the  door,  Krack 
threw  and  struck  the  house.  There  Is  no 
evidence  that  Krack  ever  at  any  time  at- 
tempted to  enter  the  house.  Mrs.  Brewer 
testified  that  she  and  appellant  had  discussed 
the  probability  of  Mr.  Brewer,  her  former 
husband,  sending  some  one  to  her  house 
some  time  to  find  out  how  they  were  living, 
and  that  Ellis  had  said  that  she  might  de- 
pend upon  it  that  he  would  do  something  of 
that  kind.  Appellant  claims  that,  when  be 
opened  the  door,  Krack  made  a  movement  as 
if  to  shoot  or  throw  at  him,  and,  upon  this 
appearance  of  things,  he  fired  the  fatal  shot 
But  appellant  testified  that  Krack  had  his 
arm  down  at  his  side  from  the  time  he  open- 
ed the  door  until  he  fired  the  shot,  and,  from 
this  appearance  of  things,  he  thought  Krack 
was  going  to  either  shoot  or  throw  something 
at  him.  At  another  time,  appellant  testified 
that  Krack  "was  In  a  position  as  though  he 
was  going  to  throw  something  at  me,  or  try- 
ing to  get  something  out  of  his  hip  pocket," 
and  again  he  testifies  that  he  never  saw  him 
put  his  hand  back  to  his  hip  pocket  Both 
he  and  Mrs.  Brewer  and  her  daughter  testify 
that  he  fired  as  soon  as  he  got  the  door  open. 
From  this  evidence  It  was  the  exclusive 
province  of  the  Jury  to  determine  wheth- 
er the  circumstances  afforded  reasonable 
grounds  for  appellant  to  apprehend  that  his 
life  was  in  danger,  or  that  he  was  in  danger 
of  gxeai  bodily  harm,  from  Krack.  With- 
out such  reasonable  apprehension,  appellant 
was  not  Justified  In  firing  the  fatal  shot 
By  their  verdict  the  Jury  has  decided  that 
the  evidence  furnishes  no  reasonable  ground 
for  such  apprehension  when  appellant  shot 
the  deceased.  It  is  not  our  province  to  re- 
weigh  the  evidence,  if  that  part  of  it  tend- 
ing to  support  the  verdict  is  legally  sufficient 
to  Justify  the  finding  of  the  Jury.  We  are  of 
opinion  that  It  was. 

The  appellant  contends  that  his  motion  for 
a  new  trial  ought  to  have  been  sustained  be- 
cause the  court  erred  in  permitting  the  prose- 
cuting attorney  to  ask  the  defendant,  on 
cross-examination,  as  to  certain  prosecutions 
against  him  for  criminal  offenses  committed 
by  him  previous  to  the  offense  here  charged, 
for  the  purpose  of  discrediting  his  testimony. 
That  such  rulings  are  not  erroneous  is  well 
settled  In  this  state.  Parker  v.  State,  136 
Ind.  284,  35  S.  B.  1106;  Bessette  v.  State, 
101  Ind.  88;  Blough  v.  Parry.  144  Ind.  481, 
40  N.  E.  70,  43  N.  E.  560. 

Appellant  also  complains  that  the  court 
erred  In  refusing  him  the  right  to  testify  to 
matters  in  excuse  and  extenuation  of  his  acts 
on  which  the  prosecution  had  been  based. 
There  was  no  error  in  such  refusal,  because 
that  would  have  involved  the  trial  of  several 
other  issues  collateral  to  the  Issue  the  Jury 
had  been  sworn  to  try,  and  thereby  endanger- 


ing the  loss  of  the  sight  of  the  Issue  on  trial. 
Accordingly,  Judge  Gillett,  in  his  work  on 
Indirect  and  Collateral  Evidence,  says,  "A 
witness  who  admits  his  conviction  of  an  of- 
fense cannot  be  permitted  to  state  that  he 
was  not  guilty." 

It  is  further  complained  by  appellant  under 
the  motion  for  a  new  trial,  that  the  court 
erred  in  excluding  the  testimony  of  the  wit- 
ness C!oz  to  the  effect  that  the  deceased, 
Krack,  had  said  to  him  on  tiie  afternoon  of 
the  day  of,  and  before,  the  homicide,  while  he 
was  on  his  way  to  Brazil,  that  he  was  going 
to  Brazil  to  have  trouble  with  Ellis.  It  is  true 
that  in  a  case  of  homicide,  previous  threats 
by  the  deceased  are  admissible,  especially  if 
,  they  have  been  communicated  to  the  defend- 
ant before  the  homicide.  Wood  y.  State,  92 
Ind.  26d.  To  the  same  ^ect  is  Leverlch  v. 
State,  106  Ind.  280,  4  N.  E.  852.  But  there 
was  no  proof  that  such  statement  had  been 
so  communicated  to  the  defendant  before  the 
homicide.  Some  courts  hold  threats  are  ad- 
missible without  having  been  previously 
communicated  to  the  defendant  Conceding, 
however,  without  deciding,  that  the  offered 
evidence  amounted  to  a  threat  against  the 
defendant,  we  think  It  was  Immaterial,  and 
therefore  Inadmissible.  The  evidence  falls 
to  show  an  attack  on  the  defendant  by  the 
deceased.  Even  if  throwing  the  beer  bottle 
against  the  house  could  be  construed  Into  an 
attack  on  the  defendant,  which  we  by  no 
means  concede,  still,  that  was  all  over,  pass- 
ed, and  gone,  and  the  deceased  had  started 
away,  and  got  outside  of  the  gate,  and  had 
it  closed,  when  the  defendant  went  to  the 
front  door  the  second  time,  and  fired  immedi- 
ately on  opening  the  door,  taking  time  only 
to  say,  "You  had  better  get  away  from  here 
now."  When  he  made  this  remark,  Krack 
closed  the-  gate,  and  had  started  down  the 
sidewalk,  and  was  a  few  feet  from  the  gate; 
and  the  deceased  turned  around,  with  his  face 
towards  the  defendant  on  hearing  defend- 
ant's remark,  and  was  instantly  shot  The 
evidence  fails  to  show  that  the  deceased  said 
anything  worse  towards  the  defendant  than 
to  "ask  tiim  if  I  did  not  knock  at  the  door,  like 
a  gentleman,"  in  response  to  defendant's  order, 
"You  had  better  get  away  from  here  now." 
In  Leverlch  v.  State,  supra,  this  court  quoted 
section  757  of  Wharton's  Criminal  Evidence, 
as  correctly  expressive  of  the  law.  The  lat- 
ter part  of  that  section  is  peculiarly  pertinent 
to  the  question  here  Involved.  It  reads  thus: 
"The  question  whether  A.  (the  defendant) 
or  B.  (the  deceased)  was  the  aggressor  in  the 
fatal  collision  is  to  be  determined;  and  if,  in 
such  case,  A.'s  threats  are  admissible  to 
prove  that  A.  was  the  aggressor,  B.'s  threats, 
by  the  same  reasoning,  are  admissible  to 
prove  that  B.  was  the  aggressor.  For  the 
purpose,  therefore,  in  cases  of  doubt,  of  show- 
ing that  the  deceased  made  the  attack,— if  so, 
with  what  motive,— his  prior  declarations, 
uncommunicated  to  the  defendant,  that  he 
intended  to  attack  the  defendant  are  proper 
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evidence.  And  so  It  baa  been  freqaentlj 
beld.  Tbey  are,  bowerer,  inadmissible,  un- 
less proof  be  first  given  that  tbere  was  an 
overt  act  of  attack,  and  tbat  the  defendant 
at  the  time  of  the  collision  was  in  apparent 
Imminent  danger."  The  evidence  makes  It 
too  clear  for  reasonable  controversy  that  at 
the  time  the  fatal  shot  was  fired  there  was 
no  attack  on  the  defendant,  and  that  be  was 
In  no  danger,  either  real  or  apparent;  it  ap- 
pearing therefrom  that  deceased  was  wholly 
nnarmed.  There  was  no  error  in  rejecting 
the  offered  evidence,  nor  was  there  any  error 
tn  overruling  appellant's  motion  for  *  new 
trlaL    The  Judgment  to  affirmed. 


<S1  Infl.  Apo.  4441 

HENCH  et  al.  v.  EAOOCK.t 
(Appellate  Court  of  Indiana.    Nov.  80.  180S.) 

CONDITIOKAI.  SAM>— RBBALS— BOKl  FiDB  PUB-' 
CBABBB. 

Under  one  contract  of  sale,  providing  that 
the  title  should  not  pass  nntil  payment  of  the 
price,  property  was  sold  for  resale,  and  deliver- 
ed at  different  times,  and  part  payments  were 
made  from  time  to  time.  One  general  account 
was  kept,  and  the  part  payments  were  credited 
thereon,  and  not. on  any  particular  goods.  Be- 
fore full  payment  of  the  price,  the  vendee  resold 
it  in  payment  of  a  pre-existing  debt.  Held, 
that  the  title  remained  in  the  original  vendor, 
the  purchase  for  a  pre-existing  debt  not  being  a 
purchase  for  value  in  due  course  of  business. 

Appeal  fMm  circuit  court,  Tippecanoe  coun- 
-ty;  William  O.  L.  Taylor,  Judge. 

Replevin  by  8.  Nevin  Bench  and  another 
•gainst  George  J.  Eacock,  trustee.  There  was 
a.  Judgment  for  defendant,  and  plaintiffs  ajy- 
peal.     Reversed. 

Haywood  &  Burnett,  for  appellants.  John 
F.  McHugh,  for  appellee. 

ROBINSON,  J.  Appellants  brought  salt  in 
replevin  to  recover  the  possession  of-  certain 
personal  property,  of  the  value  of  $750.  A 
trial  resulted  in  a  Judgment  in  appellee's  fa- 
vor. The  only  error  assigned  is  overruling 
appellants'  motion  for  a  new  trial.  A  new 
trial  waa  asked  on  the  ground  that  the  de- 
cision was  contrary  to  law,  and  was  not  sus- 
tained by  sufficient  evidence.  The  property 
In  dispute  was  sold  by  appellants  to  the  M.  B. 
Sears  Implement  Company.  Certain  mort- 
gagees of  the  M.  B.  Sears  Company  pur- 
chased the  company's  property  for  $13,600, 
and  included  in  it  was  the  property  In  dispute. 
The  above  amount  was  the  amount  due  on 
the  mortgages,  and,  when  purchased  by  the 
mortgagees,  the  mortgages  and  notes  were 
surrendered.  The  mortgagees  took  posses- 
cdon,  and  put  appellee  In  possession  of  the 
same  as  their  trustee. 

It  Ifl  argued  by  counsel  for  appellee  that  ai>- 
pellanta  failed  to  show  that  they  had  title  tn 
the  property  in  question.  It  appears  from 
the  evidence  that,  by  the  one  contract  of  sale, 
appellants  sold  the  Sears  Implement  Company 
25  16-tooth  lever  harrows,  200  17-tooth  har- 
rows. 12  6-tooth  cultivators,  and  100  seats. 

>&«be«ring  denied. 


The  property  Bought  to  be  recovered  in  this 
action  is  a  part  of  the  above,  and  consists  of 
60  17-tooth  harrows  and  10  15-tooth  barrows. 
Mr.  Bryant  teetifled  that  be  was  a  member 
and  stockholder  of  the  Sears  Implement  Com- 
pany, and  that  he  purchased  the  property  in 
controversy  from  appellants'  agent;  that  the 
goods  were  purchased  for  the  purpose  of  re- 
sale; that  there  was  about  $1,400  yet  due  on 
the  contract;  that  the  particular  property  in 
salt  was  sold  to  the  mortgagees;  that  most 
of  the  harrows  in  question  were  received  in 
January  and  March;  most  of  them  were  re- 
ceived in  January,  in  the  first  shipment;  pay- 
ments were  made  along  during  January,  Feb- 
ruary, March,  April,  May,  'and  June,  1886. 
Mr.  Dromgold,  one  of  the  appellants,  testified 
that  appellants  bad  never  received  pay  for 
the  property  In  suit;  that  one  general  account 
was  kept  for  the  whole  bill  of  goods,  and  that 
when  payments  were  made  the  account  was 
credited  with  the  amount  received;  that  all 
the  money  due  on  the  contract  had  been  paid, 
except  |1,400;  that,  when  payments  were 
made  by  the  Sears  Company,  they  were  not 
applied  to  any  particular  part  of  the  property, 
but  were  applied  as  a  credit  to  the  entire  ac- 
count It  is  not  denied  that  the  property  in 
suit  is  a  part  of  the  property  purchased  under 
the  contract  of  sale,  the  title  to  which  was  to 
remain  in  the  vendor  until  paid  for.  Taking 
all  the  evidence  together,  we  think  it  shows 
title  to  the  property  in  question  in  appellants. 
The  property  in  ctmtroversy  was  sold  by  ap- 
pellants to  the  M.  B.  Sears  Company  under  a 
written  contract,  which  Is  set  out  in  the  rec- 
ord. The  agreement  between  the  parties  waa 
a  conditional  sale,  as  appears  from  the  lan- 
guage of  the  contract,  which,  among  other 
things,  provides  "that  the  title  and  ownership 
of  the  goods,  of  whatever  kind,  that  may  be 
shipped  as  hereinafter  provided,  shall  remain 
in,  and  their  proceeds  in  case  at  sale  eball  be 
the  property  of,  Hench  &  Dromgold,  and  sub- 
ject to  their  order,  until  full  payment  shall 
have  been  made  of  the  same  by  the  upder- 
Bigned,  to  the  acceptance  of  Hench  &  Drom- 
gold; but  nothing  in  this  clause  to  release  the 
undersigned  from  making  payment  as  afore- 
said. All  cash  or  notes  received  from  the  sale 
of  the  herein  or  hereafter  ordered  goods  must 
be  forwarded  to  Hench  &  Dromgold  Imme- 
diately when  received.  All  notes  and  ac- 
connts  must  be  guarantied  by.  the  undersign- 
ed. It  is  understood  that  all  notes  given  un- 
der this  contract  are  not  accepted  as  payment 
for  the  groods,  but  simply  an  acknowledgment 
of  the  debt"  That  there  may  be  a  legal  and 
valid  conditional  sale  of  personal  property  has 
often  been  recognized  by  the  courts  of  this 
state.  In  such  cases  there  must  be  a  plain 
and  express  stipulation  to  that  effect,  for  the 
reason  that  the  vendee  has  been  clothed  with 
all  the  indicia  of  ownership,  and  is  apparent- 
ly the  owner.  In  the  case  at  bar  that  portion 
of  the  contract  above  set  out  makes  a  sale 
thereunder  a  conditional  sale,  unless  some 
other  portion  of  the  contract  neutralizes  that 
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proTlslon.  Another  clause  of  the  contract  of 
BBle  reads  as  follows:  "To  handle  no  other 
make  of  goods  of  the  same  class  herein  or- 
dered, nor  any  part  of  Hench  &  Dromgold's 
goods  except  those  furnished  by  Hench  4c 
Dromgold,  daring  the  time  this  contract  is  in 
force,  and  to  sell  the  hereinafter  named  goods 
at  retail  and  in  the  ordinary  conrse  of  busi- 
ness only  in  the  territory  hereinafter  men- 
tioned. It  is  mutually  agreed  that  this  con- 
tract is  Intended  to  cover  the  sale  and  to  grlve 
territory  privileges  for  only  the  styles  of  goods 
specified  speclflcally  ordered  in  the  following 
lists  at  date  of  this  contract,  and  for  no  oth- 
er." Counsel  for  appellee  cite  and  rely  upon 
the  case  of  Manufacturing  C!o.  v.  Carman,  109 
Ind.  31,  9  N.  E.  707.  In  that  case  the  court 
recognizes  the  doctrine  of  conditional  sales  of 
personal  property,  and  says:  °"But  where,  as 
here,  it  appears  that  a  manufacturer  and 
wholesale  vendor  of  articles  of  personal  prop- 
erty sells  upon  credit,  and  delivers  a  lot  of 
such  articles  to  a  retail  dealer  therein,  for  the 
apparent  or  implied  purpose  of  resale  by  such 
vendee,  it  Is  dear,  we  thlak,  that  the  doctrine 
in  relation  to  conditional  sales  cannot  apply 
to  or  govern  such  a  sale,  in  a  controversy  as 
to  such  articles  between  the  original  vendor 
and  the  purchasers  thereof  from  the  original 
vendee;  for  in  such  a  case  the  purposes  for 
which  the  possession  of  the  property  was  de- 
livered to  the  original  vendee  are  inconsistent 
with  the  continual  ownership  thereof  by  the 
original  vendor,  and  for  this  reason  the  con- 
dition upon  which  the  sale  and  delivery  were 
made  must  be  deemed  fraudulent  and  void 
as  against  purchasers  from  the  original  ven- 
dee of  the  property."  Recognizing  the  rule 
as  above  declared,  we  cannot  say  that  it  is 
controlling  in  the  case  at  bar,  unless  we  ex- 
tend its  application,  and  this  we  cannot  do. 
We  cannot  say  that  purchasing  property  in 
bulk  under  a  chattel  mortgage  given  to  se- 
cure a  pre-existing  debt  is  a  sale  of  such  prop- 
erty "at  retail  and  in  the  ordinary  course  of 
business,"— the  manner  in  which  the  contract 
provides-  the  property  may  be  sold.  Under 
the  authority  of  the  above  case,  the  reserva- 
tion of  title  in  appellants  would  be  fraudulent 
and  void  as  to  the  purchasers  from  the  vendee 
at  retail  and  In  the  ordinary  course  of  busi- 
ness. But  the  facts  in  the  case  at  bar  do  not 
bring  the  case  within  the  rule.  It  is  conced- ' 
ed  that  the  notes,  to  secure  which  the  mort- 
gages were  given,  represented  pre-existing  in- 
debtedness. We  know  of  no  authority  ex- 
tending the  doctrine  declared  in  the  Carman 
Case.  In  Steele  v.  Aspy,  128  Ind.  367,  27  N. 
E  739,  the  court  said:  "In  the  case  of  Manu- 
facttuing  Co.  v.  Carman,  it  was  held  that 
where  a  sale  of  goods  was  made  to  one  who, 
as  in  this  case,  was  to  retail  them,  an  express 
stipulation  that  the  sale  was  conditional,  and 
the  title  should  not  pass  until  the  goods  were 
pal^  Tor,  was  void  as  to  creditors  of  the  ven- 
dee." In  the  case  of  Pratt  v.  Bnrha'ns,  84 
Mich.  487,  47  N,  W.  1064,  appellant  agreed  to 


sell  and  deliver  a  firm  certain  goods;  title  to 
be  retained  in  seller  until  paid  for  or  sold. 
Appellee  had  indorsed  for  said  firm  for  a  large 
sum.  Appellant  shipped  the  goods  to  the 
firm,  and,  shortly  after,  the  firm  turned  over 
all  their  stock.  Including  the  goods  furnished 
by  appellant,  to  appellee,  and  gave  him  a  bill 
of  sale  thereof,  which  appellee  claimed  was  a 
bona  flde  purchase  in  consideration  of  bis  in- 
dorsemoits.  In  the  opinion  in  that  case  the 
court  said:  "The  defendant  did  not  buy  them 
in  the  due  'course  of  trade,  and  therefore,  if 
such  a  contract  was  made,  the  plalntifCs  were 
entitled  to  recover.  Such  a  contract  is  valid, 
under  the  repeated  decisions  of  this  court,  and 
we  are  not  concerned  with  the  decisions  of 
other  courts  upon  the  subject.  Those  who 
purchased  in  the  usual  course  of  trade  would 
take  good  title.  Those  who  did  not  purchase 
in  the  usual  course  of  trade  could  not  rely  up- 
on the  bare  possession  of  their  vendor  as  con- 
clusive evidence  of  title."  See  Burbank  v. 
Crocker,  7  Gray,  158,  66  Am.  Dec  470;  Stand- 
ard Implement  Co.  v.  Parlln  &  Orendorff  Co., 
61  Kan.  644,  33  Pac.  360;  BenJ.  Sales  (1  Am. 
Ed.)  271  et  seq.  Appellee,  representing  the 
mortgagees,  can  have  no  better  title  than  the 
vendee  under  the  original  contract  of  sale. 
And  while  he  could  have  sold  the  goods  at  re- 
tail and  in  the  ordinary  course  of  business, 
and  have  given  such  a  purchaser  a  good  title 
as  against  the  original  vendor,  yet  he  had  no 
power  to  devest  the  original  vendor's  title 
by  a  sale  of  the  property  In  bulk  to  mort- 
gagees in  satisfaction  of  pre-existing  indebt- 
edness. The  motion  for  a  new  trial  should 
have  been  sustained.    Judgment  reversed. 


(21  Ind.  App.  211) 
C.  AULTMAN  &  CO.  v.  RICHARDSON  et  al. 
(Appellate  Court  of  Indiana.    Nov.  30,  1888.) 
Replevin— Sales— Breach  or  Warrastt  —  No- 
tice—Waiver— Pkinoipal  AND  AOSNT 
— Special  Vbrdiot. 

1.  In  replevin  by  a  buyer  for  machinery  seiz- 
ed by  the  seller  for  default  in  payment  of  the 
price,  evidence  of  a  breach  of  warranty  in  the 
sale,  without  a  showing  of  damages  therefrom, 
does  not  justify  a  verdict  for  plaintiff. 

2.  Special  findings  of  the  jury,  which  are 
merely  conclusions  of  law,  are  disregarded. 

3.  Where  a  seller  warranting  machinery  was 
notified  of  defects,  and  on  his  promise  to  rem- 
edy them  the  buyer  executed  notes  for  the 
price,  he  cannot,  on  failing  to  remedy,  complain 
that  the  notice  of  defects  was  not  given,  nor 
the  machinery  returned,  in  the  time  ot  manner 
stipulated  for,  nor  insist  that  the  use  by  the 
buyer  thereafter  was  a  ratification  of  the  sale, 
though  it  was  stipulated  that  it  should  tie. 

4.  Acceptance  by  a  seller  of  notes  given  his 
agent  by  the  buyer,  on  the  agent's  promise  to 
remedy  defects  in  the  property  sold,  is  a  ratifi- 
cation of  the  promise. 

Appeal  from  superior  court,  Madison  coun- 
ty;   Henry  C.  Ryan,  Judge. 

Replevin  by  Simeon  Richardson  and  others 
against  C.  Aultman  &  Co.  There  was  a 
Judgment  for  plaintiffs,  and  the  company  ap- 
peals.    Reversed. 
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Cbtpman,  Keltner  &  Hendee,  tor  appellant 
Klrkpatrlck,  Morrison  &  McReynolds  and 
KIttlnger  &  BaJlard,  for  appellees. 

COMSTOCK,  J.  This  Is  an  action  In  re- 
plevin brongbt  b-y  appellees  against  appellant 
to  recoyer  possession  of  a  traction  engine,  a 
separator,  and  a  straw-stacker.  This  is  the 
second  appeal.  The  former  appeal  and  deci- 
sion are  reported  as  Ci.  Aoltman  &  Co.  v.  Rich- 
ardson, 10  Ind.  App.  413,  38  N.  B.  632.  Aft- 
er the  reversal,  an  amended  complaint  was 
filed  in  three  paragraphs,  not  differing  essen- 
tially from  the  original  complaint  Appel- 
lant's colinsel  do  not  discuss  the  sufficiency 
of  the  complaint,  and  we  do  not  deem  It  nec- 
essary to  set  out  either  paragraph.  The  de- 
fendant answered   in  two  paragraphs:    (1) 

The  general  denial.     (2)  That  on  the  

day  of ,  1881,  plaintlllB  ordered  of  de- 
fendant, by  a  written  order,  the  property  de- 
scribed In  the  complaint,  which  was  pur- 
chased under  and  subject  to  the  written  and 
printed  warranty,  and  under  the  terms  and 
conditions  of  the  written  order,  a  copy  of 
which  Is  set  out  in  this  paragraph  of  answer. 
It  further  avers  that,  "according  to  the  con- 
ditions provided  in  the  warranty,  if,  inside 
of  five  days  from  the  time  of  its  first  use, 
the  machinery  should  fall  to  fulfill  said  war- 
ranty, that  written  notice  must  be  given  Im- 
mediately to  C.  Aultman  &  Co.  by  registered 
letter,  and  written  notice  also  to  the  local 
agent  from  whom  the  same  was  purchased, 
stating  wherein  It  failed  to  fulfill  the  war- 
ranty. *  *  *  And,  If  the  machinery  could 
not  be  made  to  fill  the  warranty,  that  the  one 
which  failed,  either  separator  or  engine, 
should  be  returned  to  the  place  where  re- 
ceived, and  another  furnished,  which  should 
perform  the  work,  or  the  money  and  notes 
given  for  the  same  be  returned,  and  no  other 
claim  be  made  on  C.  Aultman  &  Co."  It 
was  further  provided  that  the  use  of  the  ma- 
chinery after  the  expiration  of  the  time  nam- 
ed should  be  evidence  of  the  fulfillment  of 
the  warranty  and  full  satisfaction  of  the 
plaintiffs,  who  agreed  to  make  no  further 
claim  on  C.  Aultman  &  Co.;  that  if  the  ma- 
chinery, or  any  part  thereof,  should  be  de- 
livered to  the  plaintiffs,  and  settlement  made 
for  the  same,  the  plaintiffs  waived  all  Claims 
under  the  warranty.  It  avers,  further,  that 
the  machinery  was  delivered  to  the  plain- 
tiffs under  the  terms  of  the  warranty;  that 
they  used  the  same  for  more  than  five  days 
after  receiving  it,  and  before  making  settle- 
ment, and,  after  having  used  It  for  five  days, 
gave  the  notes  for  part  of  the  purchase  mon- 
ey, delivered  property  for  part  of  the  pur- 
'  chase  money,  and  gave  a  chattel  mortgage 
to  secure  the  payment  of  the  remainder;  that 
the  mortgage  was  duly  acknowledged  and  re- 
corded, and,  upon  failure  to  pay  notes  when 
matured,  defendants,  by  virtue  of  said  mort- 
gage, took  possession  of  the  property,  and, 
according  to  the  terms  of  the  mortgage,  ad- 


vertised It  for  sale,  and  sold  It,  at  public  auc- 
tion, to  the  highest  bidder,  defendant's  agent 
being  the  purchaser.  A  copy  of  said  order 
and  warranty  and  of  said  chattel  mortgage 
are  made  exhibits  and  filed  with  the  answer. 
A  demurrer,  for  want  of  sufiicient  facts  to 
constitute  a  defense  to  plaintiff's  cause  of  ac- 
tion, was  overruled  to  this  answer.  Upon 
request  of  defendant  (appellant),  the  Jury  re- 
turned &  special  verdict  consisting  of  Inter- 
rogatories and  answers  thereto.  Each  party 
moved  for  Judgment  upon  the  special  ver- 
dict Appellees'  was  sustained,  and  appel- 
lant's overruled,  and  exceptions  duly  reserv- 
ed. Appellant's  motion  for  a  new  trial  was 
overruled,  and  exception  taken,  and  the  court 
thereupon  rendered  Judgment  on  the  special 
verdict  In  favor  of  appellees  for  $160. 

The  fourth,  fifth,  and  sixth  specifications  of 
the  assignment  of  errors  only  are  discussed. 
They  allege,  respectively,  that  the  court  erred 
in  overruling  appellant's  motion  for  Judg- 
ment In  its  favor  on  the  answers  of  the  Jury 
to  the  Interrogatories,  In  sustaining  plalntlfTs 
motion  for  Jodgment  on  the  verdict,  and  In 
overruling  appellant's  motion  for  a  new  trial. 
Upon  the  former  appeal  the  Judgment  of  the 
lower  court  was  reversed  because  there  was 
no  evidence  of  the  damages  on  account  of  the 
breach  of  warranty.  Counsd  for  appellant 
claim  that  the  special  verdict  shows  no  find- 
ing of  any  damages  for  breach  of  warranty, 
and  that,  the  absence  of  such  finding  being 
equivalent  to  a  finding  against  the  plaintiffs 
upon  the  question,  Judgment  should  have 
been  rendM«d  io  Its  favor.  It  Is  conceded 
by  counsel  for  appellees  that  no  one'  Inter- 
rogatory and  answer  thereto  finds  the 
amount  of  damages  on  account  of  a  breach 
of  warranty,  but  they  claim  that  the  special 
verdict,  taken  as  a  whole,  conclusively  wax- 
rants  that  there  was  a  breach  of  warranty. 
The  position  of  appellees'  learned  counsel  is 
that  the  debt  which  the  mortgage  was  given 
to  secure  was  really  not  in  existence;  that  at 
the  time  this  action  was  Instituted  It  had 
been  wiped  out  by  the  breach  of  warranty; 
that,  the  mortgage  being  only  an  incident  to 
the  debt,  all  rights  under  it  ceased  when  the 
debt  became  extinguished. 

In  the  decision  of  this  case  upon  the  former 
appeal,  Lots,  J.,  In  speaking  for  the  court, 
said:  "There  was  evidence  to  the  effect  that 
the  engine  was  of  the  value  of  $200  at  the 
time  the  appellant  took  possession  of  It,  but 
there  Is  no  evidence  of  Its  value  at  the  time 
It  was  sold  to  appellees.  Nor  is  there  any 
evidence  as  to  its  value  had  it  been  as  war- 
ranted, nor  was  there  any  evidence  of  fraud. 
As  there  was  no  evidence  of  the  damages  on 
account  of  the  breach  of  warranty,  appel- 
lant's right  to  possession  under  the  mort- 
gage was  not  overthrown  by  the  evidence  in 
rebuttal,  and  the  verdict  is  not  sustained  by 
the  evidence."  The  facts  fonnd  upon  this 
appeal  must  take  the  place  of  the  evidence 
before  the  court  In  the  former.    We  have 


Digitized  by 


Google 


88 


62  NORTHEASTERN   REPORTER. 


and 


carefully  read  the  168  Interrogatories  and 
answers  thereto  constituting  the  special  ver- 
dict There  are  findings  showing  the  ma- 
chine to  be  defective.  There  Is  no  finding  of 
the  value  of  the  engine  at  the  time  It  was 
sold  to  appellees,  nor  is  there  any  finding  as 
to  Its  value  had  it  been  as  warranted.  The 
Jury,  In  answer  to  an  Interrogatory  as  to  the 
value  of  the  engine  In  question  for  furnish- 
ing steam  power  for  threshing,  sawing,  or 
plowing,  or  for  any  other  purpose,  where 
steam  was  required,  on  the  24th  day  of  June, 
1891,  stated  that  there  was  no  evidence.  The 
verdict  not  showing  damages  for  breach  of 
warranty,  the  Judgment  must  be  reversed. 

Counsel  for  appellant  further  contend  that 
the  court  should  have  rendered  Judgment  In 
fftvor  of  appellant  for  the  reason  that  the  ver- 
dict found  that  the  engine,  separator,  and 
straw-stacker  were  not  unlawfully  taken  or  de- 
tained from  the  appellees.  These  findings, 
however,  were  merely  conclusions  of  law,  and 
are  therefore  to  be  disregarded. 

They  further  contend  that  the  Judgment 
should  not  have  been  rendered  for  appellees 
because:  (1)  As  found  by  the  verdict,  the  war- 
ranty provided  that,  if  the  machinery  could  not 
be  made  to  fill  the  warranty,  "that  part  which 
faUed,  be  it  separator  or  engine,  should  be 
returned  by  appellees  to  the  place  where  re- 
ceived, and  another  furnished,  which  would 
perform  the  work,  or  the  money  and  notes  giv- 
en for  the  same  returned,  and  no  further  claim 
made  on  C.  Aultman  &  Co.,"  and  that  the 
engine  was  never  returned  to  the  place  where 
It  was  received.  (2)  That  if,  inside  of  five  days 
from  the  date  of  its  first  use,  said  machinery, 
except  belting  and  levers,  should  fail  to  fill 
said  warranty,  written  notice  should  be  given 
of  the  defect  to  the  local  agent  from  whom  the 
machinery  was  purchased,  and  notice  by  regis- 
tered letter  given  to  C.  Aultman  &  Co.  at 
Canton,  Ohio,  and  that  they  did  not  give  no- 
tice to  the  agents  from  whom  it  was  purchased, 
and  did  not  notify  C.  Aultman  &  Co.  by  regis- 
tered letter.  (3)  That  the  use  of  the  machin- 
ery, at  the  expiration  of  the  time  (five  days) 
mentioned  in  the  warranty,  should  be  evidence 
of  the  fulfillment  of  the  warranty  and  full 
satisfaction  of  the  appellees,  who  agreed 
thereafter  to  make  no  further  claim  on 
C.  Aultman  &  Co.,  and  that  they  continued 
to  use  said  enghie  after  said  time.  (4)  That, 
If  the  machinery  was  delivered  before  settle- 
ment was  made  for  it,  appellees  waived  all 
claims  under  the  warranty,  and  that  the  prop- 
erty was  delivered  before  settlement  was  made; 
and  for  these  reasons,  and  each  of  them,  that, 
if  there  had  been  a  breach  of  the  warranty,  ap- 
pellees, having  failed  to  comply  with  the  terms 
and  conditions  of  the  warranty,  were  in  no 
condition  to  ask  that  appellant  should  do  so. 

We  think  it  is  a  sufildent  answer  to  this 
claim,  and  the  separate  grounds  upon  which  it 
Is  made,  that  the  special  verdict  also  found  that. 


wlthht  five  days  from  the  first  use  of  the 
engine,  they  reported  by  letter  its  defects  to 
C.  Aultman  &  Co.,  at  Canton,  Ohio;  that  said 
letter  was  received,  and  that  the  agent  of  ap- 
pellant for  the  state  of  Indiana  called  upon  ap- 
pellees; was  told  of  and  saw  the  detects,  and 
promised  and  agreed  that,  if  appellees  would 
execute  the  notes  and  mortgage  in  question,  the 
company  would  send  some  one  to  remedy  the 
defects;  that  the  notes  and  mortgage  were 
executed  because  of  that  promise,  and  that  no 
one  was  sent  to  remedy  the  defects.  The 
acceptance  of  the  notes  and  mortgage  was  a 
ratification  of  the  agreement  of  the  agent. 
Appellant  acted  upon  the  written  notice,  al- 
though the  letter  was  not  registered,  and  thu^ 
waived  and  registering.  Thresher  Co.  v.  Ken- 
nedy, 7  Ind.  App.  507,  84  N.  H.  856;  Bank 
V.  Dunn,  106  Ind.  110,  6  N.  E.  131;  Gaar, 
Scott  &  Co.  V.  Rose,  3  Ind.  App.  269,  29  N.  E. 
616.  The  engine  was  retained,  and  settlement 
was  made  under  the  promise  to  remedy  the  de- 
fects after  appellant  had  notice  of  the  defects. 
In  such  case  the  purchaser  does  not  lose  his 
rights  under  the  warranty.  Thresher  Co.  v. 
Kennedy,  7  Ind.  App.  512,  34  N.  E.  856;  Ma- 
chine Co.  v.  Gray,  100  Ind.  285;  Brown  v. 
Russell,  105  Ind.  40,  4  N.  E.  428.  Believing 
that  Justice  will  be  best  subserved  by  another 
hearing,  the  Judgment  Is  reversed,  with  in- 
structions to  sustain  appellant's  motion  for  a 
new  triaL 

HENLEY,  C.  J.  (concurring).  The  conclu- 
sion reached  by  the  majority  of  the  court  in 
reversing  this  cause  meets  with  my  approval, 
but  I  am  strongly  of  the  opinion  that  the  lower 
court  should.  In  this  cause,  be  directed  to  sus- 
tain the  motion  of  appellant  for  Judgment  upon 
the  special  verdict.  The  special  verdict  falls 
to  show  that  appellee  was  In  any  way  damaged 
by  the  alleged  breach  of  warranty,  and  upon 
this  ground  It  is  held  that  the  verdict  Is  In- 
sufilclent  to  sustain  a  Judgment  for  any  amount 
In  favor  of  appellees,  and  for  the  same  reason 
I  think  the  motion  for  Judgment  upon  the 
special  verdict  in  favor  of  appellant  ought  to 
have  been  sustained.  It  seems  to  me  that  the 
correct  practice,  in  all  cases  where  a  special 
verdict  Is  returned,  would  insure  to  one  party 
or  to  the  other  to  the  action  a  Judgment  upon, 
the  facts  found,  unless  the  verdict  was  so  de- 
fective as  to  be  subject  to  attack  by  a  motloa 
for  a  venire  de  novo.  This  being  the  second 
appeal  to  this  court  In  this  cause,  and  it  being 
the  p<dlcy  of  the  courts  of  last  resort  to  end 
litigation,  and  the  facts  being  before  the  court 
upon  which  a  final  Judgment  could  be  ordered, 
I  am  of  the  opinion  that  it  is  the  duty  of  this 
court  to  end  the  litigation  by  directing  a  Judg- 
ment hi  appellant's  favor.  Kehr  v.  Hall,  117* 
Ind.  405,  20  N.  E.  279;  Meeker  v.  Shanks. 
112  Ind.  207,  13  N.  E.  712;  Stlx  v.  Sadler,  loa 
Ind.  254,  9  N.  E.  905;  Railway  Co.  v.  Gaines, 
104  Ind.  626.  4  N.  E.  34,  and  5  N.  E.  746. 
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(U  Ind.  App.  708) 

NORDYKE  T.  McCBBBRY  et  al. 

(AppeUate  Court  of  Indiana.    Not.  30,  lS9a) 

Bill,  op  Excbptioss—Rbvikw— Evidence. 

Where  the  bill  of  exceptions  was  not  filed 

In  the  clerk's  office  after  being  signed  by  the 

trial  judge,   questions   depending   on   the  evi- 

dence  cannot  be  considered. 

Appeal  from  circuit  court,  Marion  county; 
Henry  Clay  Allen,  Judge. 

Action  between  Addison  H.  Nordyke  and 
Charles  R.  McCreery  and  others.  From  a 
judgment  of  the  circuit  court  affirming  a 
Judgment  of  a  Justice  of  the  peace,  Nordyke 
appeals.    Afficmed. 

W.  V.  Rooker,  for  appellant.  Bwbank  & 
Watson,  for  appellees. 

HENLEY,  J.  This  cause  originated  before 
a  Justice  of  the  peace.  On  appeal  to  the  cir>- 
cnit  court  the  Judgment  of  the  Justice  was 
sustained.  It  is  assigned  as  error  to  this 
court  (1)  that  the  lower  court  erred  in  over- 
ruling the  motion  of  appellant  to  dismiss  the 
appeal;  (2)  that  the  lower  court  erred  in 
overruling  the  motion  of  appellant  to  strike 
out  and  disregard  the  evidence  relating  to 
the  title  to  real  estate;  (3)  that  the  lower 
court  erred  in  overruling  appellant's  motion 
for  a  new  trial.  There  was  no  attempt  in 
this  cause  to  bring  the  evidence  into  the  rec- 
ord, and  no  question  depending  upon  the  evi- 
dence can  be  considered.  The  bill  of  excep- 
tions by  which  it  is  attempted  to  bring  the 
various  motions  and  the  rulings  of  the  lower 
court  thereon  into  the  record  was  never  filed 
in  the  clerk's  office  after  it  was  signed  by 
the  trial  Judge.  The  record  presents  no  ques- 
tions to  the  court  for  decision.  Judgment 
affirmed. 


(21  Ind.  App.  21$) 

STEWART  et  al.  v.  CLEVELAND,  C,  C.  & 

ST.  L.  RY.  CO. 

(Appellate  Court  of  Indiana.    Nov.  30,  1898.) 

CaBKIERS— LlHIT.tTIOK    OF   LlABILITT— C0STRAOT8 
— VaLIDITT — MlSTAKB—CONSIDEKATION 

—EviDESCE— Actions. 

1.  Where  the  owners  of  live  stock,  on  ship- 

Eing  it,  sign  a  contract  limiting  the  carriers 
ability,  and  there  is  no  fraud  or  misrepresen- 
tation by  the  latter,  and  the  owners  are  given 
an  opportunity  to  read  it,  but  neglect  to  do  so, 
they  cannot  avoid  it  for  mistake  or  fraud. 

2.  A  written  contract  limiting  the  liability  of 
a  carrier,  signed  by  the  parties  several  hours 
after  the  suipmeni  merges  all  prior  agree- 
ments, and,  in  the  absence  of  fraud  or  mistake, 
cannot  loe  explained  or  added  to  by  parol. 

3.  A  contrjict  limiting  a  carrier's  liability  to 
plaintiff  expressed  a  consideration  of  a  reduced 
rate.  The  carrier  had  but  one  form  of  contract, 
bnt  also  had  bills  of  lading.  In  plaintiff's  prior 
shipments  he  had  always  paid  the  reduced 
rate,  although  he  had  not  alwa.vs  signed  such  a 
contract.  The  evidence  showed  that  the  car- 
rier did  not  require  all  shippers  to  sign  such  a 
contract,  bnt  did  not  show  what  rates  such 
shippers  received;  and  it  also  showed  that  the 
regulation  requiring  a  higher  rate  in  the  ab- 
sence of  such  contract  woa  "not  practiced." 
Held,  that  the  contract  was  for  a  valid  consid- 
eration. 


4.  Where  an  action  is  brought  for  an  alleged 
breach  of  a  carrier's  implied  contract,  and 
the  goods  are  shown  to  have  been  shipped  un- 
der a  special  written  contract,  the  plaintiff  can- 
not recover. 

Appeal  from  circuit  court,  Delaware  county; 
6.  H.  Koons,  Judge. 

Action  by  Daniel  W.  Stewart  and  another 
against  ibe  Cleveland,  Cincinnati,  Ciilcago  & 
St.  Louis  Railway  Company  for  breach  of  an 
Implied  contract  for  the  shipment  of  hogs. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.    Affirmed. 

Wagner,  Bingham  &  Long,  for  appellants. 
Ryan  &  Thompson,  for  app^ee. 

BLACK,  C.  J.  In  an  action  brought  by  the 
appellants  against  the  appellee,  the  court  be- 
low rendered  Judgment  for  the  lattM  upon  a 
special  verdict  The  question  as  to  which 
party  was  entitled  to  Judgment  upon  the  ver- 
dict is  alone  presented  for  determination.  . 
The  verdict  showed  that  the  appellants  were 
partners  in  the  business  of  buying  and  ship- 
ping live  stock,  and  had  been  so  engaged  for 
four  years,  at  Dalevllle,  Ind.,  between  which 
place  and  Cleveland,  Ohio,  and  East  BufFalo, 
N.  Y.,  the  appellee  was  a  common  carrier; 
that  on  the  19th  of  September,  1895,  the  ap- 
pellants delivered  to  the  appellee,  at  Dale- 
vllle, a  car  load  of  live  stock,  including 
66  hogs,  to  be  transported  to  East  Buffalo 
consigned  to  certain  commission  merchant" 
there,  who  were  to  act  for  the  appellants  1p 
selling  the  stock.  The  verdict  showed  loss 
suffered  by  the  appellants  upon  the  hogs.  The 
only  question  for  our  consideration  being  as 
to  whether  or  not  the  shipment  should  be  re- 
garded as  having  been  made  under  a  certain 
written  shipper's  contract  signed  by  both  par- 
ties, by  which  the  appellee's  common-law  lia- 
bility as  a  common  carrier  was  limited,  we 
need  not  recite  more  than  those  parts  of  the 
verdict  which  relate  to  that  subject  On  the 
evening  of  Wednesday,  September  18,  1895, 
the  appellants  asked  the  appellee's  agent  at 
Dalevllle  if  they  could  get  a  car  to  ship  a  load 
of  stock  to  East  Buffalo  for  Saturday's  mar- 
ket The  agent  answered:  "I  will  try.  I 
think  I  can."  Nothing  was  said  about  the 
price  or  rate  of  freight  to  be  paid  for  carry- 
ing the  stock.  The  agent  caused  a  car  to  be 
placed  on  the  side  track  by  the  chute  of  the 
stock  pens  at  Dalevllle,  and  then  notified  the 
appellants  about  half  past  2  o'clock  in  the 
afternoon  of  September  19, 1895,  that,  if  they 
could  load  the  stock  at  once,  he  could  start 
them  on  a  through  freight  train  then  Just 
leaving  Anderson,  when  the  train  should  pass 
DaleviUe;  and  the  appellants  immediately 
loaded  said  stodc,  or  caused  it  to  be  loaded, 
in  said  car,  the  agent  knowing  that  they  were 
doing  so.  The  train  arrived  at  Dalevllle 
about  3  o'clock  on  said  September  19th,  and 
the  agent  caused  the  car  containing  said  stock 
of  the  appellants  to  be  placed  in  said  train, 
and  the  stock  started  In  said  train,  en  route 
for  East  Buffalo,  at  about  a  quarter  past 
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3  o'clock  tn  the  afternoon  of  the  same  day. 
About  15  or  20  minutes  after  the  train  had 
■tarted,  Hoppls  (one  of  the  two  appellants), 
fii  connection  with  the  shipment  In  contro- 
versy, signed  their  firm  name  to  the  shipper's 
contract  In  question.  Besides  the  signatures 
at  the  foot  of  the  contract  the  appellants' 
firm  name  was  also  subscribed  upon  the  back 
thereof,  under  a  heading  setting  forth  the 
name  of  the  appellee,  and  the  words  "Llve- 
Stock  Contract"  Both  of  the  appellants 
could  read  and  write,  and  they  bad  an  oppor- 
tunity to  read  the  contract  before  signing  It 
but  neither  of  them  read  It  or  knew  its  con- 
tents. The  agent  did  nothing  to  prevent  Hop- 
pis  from  seeing  and  reading  the  contract 
which,  after  signing,  he  voluntarily  left  with 
the  agent  who  never  refused  to  give  a  copy 
thereof  to  the  appellants;  and,  three  or  four 
days  after  Hoppls  signed  the  contract  he  pro- 
cured a  copy  thereof  from  said  agent  at  Dale- 
▼iUe.  It  was  found  that  the  through  freight 
rate  charged  the  appellants  by  the  appellee 
for  shipping  said  stock  was  16  cents  per  100 
pounds  (which  rate  was  stipnlated  in  the  con- 
tract and  stated  therein  to  be  a  reduced  rate), 
and  that  at  the  time  of  this  shipment  the 
rate  of  freight  on  live  stock  from  Dalevllle  to 
Bast  Buffalo  was  18  cents  when  the  shipper 
signed  a  shipper's  contract  It  was  also 
found  by  the  jury  that  when  the  shlpi>er  did 
not  sign  a  shipper's  contract  the  rate  was  20 
per  cent  higher,  "but  was  not  practiced." 
The  appellants  bad  been  shipping  stock  at  the 
average  rate  of  about  one  car  load  a  week 
from  Dalevllle  to  East  Buffalo,  through  the 
summer,  and  Immediately  prior  to  this  ship- 
ment and  16  cents  per  100  pounds  was 
the  rate  diarged  on  all  their  prior  Shipments. 
Wh«i  they  made  their  prior  shipments,  they 
signed,  at  the  time  of  shipping,  what  is  called 
the  "shipper's  contract"  not  "only  part  of  the 
time,"  but  "most  of  the  time."  It  was  found 
that  the  appellants  did  not  know  that  the  ap- 
pellee required  persons  shipping  live  stock  at 
the  rate  of  16  cents  per  100  pounds  from  Dale- 
vllle to  East  Buffalo  to  sign  a  written  "con- 
tract or  blU  of  lading"  limiting  the  liability  of 
the  appellee  as  a  common  carrier.  Being 
asked  If  the  appellee  had  any  form  of  con- 
tract ot  bill  of  lading  for  the  shipment  of  live 
stock  from  Dalevllle  to  East  Buffalo,  other 
than  the  one  presented  to  the  appellants  and 
signed  by  them,  the  Jury  answered:  "As  to 
contract  no;  but  bill  of  lading,  yes."  It  was 
also  foimd  that  the  appellee  did  not  require 
all  shippers  of  live  stock  from  Dalevllle  to 
East  Buffalo  to  sign  the  same  kind  of  contract 
or  bill  of  lading  as  that  signed  in  this  In- 
stance. 

The  Jury,  by  answers  to  a  number  of  Inter- 
rogatories, Indicated  that  they  regarded  the 
shipment  as  not  having  been  made  under  a 
shipper's  contract  unless  it  was  signed  by  the 
shipper  before  the  car  left  the  station,  and 
that  they  considered  and  concluded  (and  some 
of  their  answers  were  to  the  effect)  that  in  the 
present  instance  the  contract  under  which 


the  stock  was  shipped  was  an  "Implied  agree- 
ment" arising  ont  of  what  bad  taken  place 
prior  to  the  departure  of  the  train  from  the  sta- 
tion, and  not  under  the  written  shl];^>er's  con- 
tract signed  immediately  after  the  train  had 
started.  The  writing  In  question  was  not  a  bill 
of  lading  or  receipt  or  mere  memorandum, 
but  was  a  contract  signed  by  both  parties. 
The  case  does  not  seem  to  call  for  a  determi- 
nation of  the  question  as  to  the  proper  effect 
to  be  given  to  evidence  of  the  mere  accq>t- 
ance  by  the  shipper  ot  a  bill  of  lading  alone, 
or  receipt  signed  by  the  carrier,  either  at  the 
delivery  of  the  goods,  or  after  the  shipment 
thereof;  the  shipper  being  Ignorant  of  the 
contents  of  the  writing.  There  la  no  room 
here  for  denying  the  shipper's  assent  to  the 
terms  of  the  written  contract  The  rule  that 
a  person  who  signs  a  contract  without  reading 
it  or  having  it  read  to  him  cannot  avoid  it 
In  the  absence  of  fraud,  misrepresentation,  or 
mistake,  on  the  ground  of  ignorance  of  ita 
contents,  applies  to  such  stilppers'  contracts  a» 
the  one  here  In  question.  Railway  Co.  v.  Har- 
well, 91  Ala.  840.  8  South.  649.  In  Black  v. 
Railroad  Co.,  Ill  m.  351,  it  waa  said:  "When 
a  party  of  mature  years  and  sound  mind,  be- 
ing able  to  read  and  write,  without  any  Ini* 
position  or  artifice  to  throw  liim  off  his  gniard, 
deliberately  signs  a  written  agreement  with- 
out informing  lilmself  as  to  the  nature  of  its 
contents,  he  will  nevertheless  be  bound;  for 
In  such  case  the  law  will  not  permit  him  t» 
allege,  a*  matter  of  defense,  his  Ignorance  ot 
what  4t  was  his  duty  to  know,  particularly 
where  the  means  of  information  are  withht 
his  immediate  reach,  and  he  neglects  to  avail 
himself  of  them."  In  Kellerman  v.  Railroad 
Co.  (Mo.  Sup.)  34  S.  W.  41,  it  was  said  that 
where  a  shlpx>er,  in  the  absence  of  fraud  or 
deceit  signs  a  contract  of  shipment  he  is  con- 
clusively presumed  to'  know  its  contents, 
-terms,  and  conditions,  and  to  have  assented 
thereto.  See,  also,  6  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  300,  301.  In  Bostwick  v.  Railroad 
Co.,  45  M.  Y.  712,  It  waa  said:  "If  the  plain- 
tiff had  expressly  assented  to  the  terms  of  the 
bill  of  lading  subsequently  delivered  to  him, 
such  assent  would  operate  as  a  change  of  the 
terms  of  the  contract  originally  made,  and 
under  which  he  had  parted  with  his  property. 
But  after  the  verbal  agreement  had  been  con- 
summated, and  rights  had  accrued  under  it 
the  mere  receipt  of  the  bill  of  lading,  inad- 
vertently omitting  to  examine  the  printed  con- 
ditions, waa  not  sufficient  to  conclude  the 
plaintiff  from  showing  what  the  actual  agree- 
ment was,  under  which  the  goods  had  been 
shipped."  In  Coles  v.  Railroad  Co.,  41  IlL  App. 
607,  it  was  said  that  where  the  limitation 
of  the  liability  of  a  railroad  company  as  a 
common  carrier  is  made  by  a  condition  in  a 
bill  of  lading  made  as  a  receipt  by  the  car- 
rier, notice  of  the  condition  and  assent  to  it 
by  the  shipper  is  a  question  of  fact  to  be  de- 
termined from  the  evidence;  but  where  the 
limitation  is  contained  In  a  contract  signed  by 
the  shipper,  the  contract  is  to  t>e  construed 
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by  the  court;  Its  termB  are  binding  so  far  as 
the  carrier  may  contract  In  limitation  of  bis 
daties;  and  a  shipper  signing  such  contract 
cannot  relieve  hinaself  from  Its  terms  by  rea- 
son of  ignorance  of  the  same,  unless  there 
be  fraud  and  misrepresentation  In  the  execu- 
tion thereoL  The  llye  stock  In  question  was 
the  property  of  the  appellants  when  they 
signed  the  contract  The  consignee  was  their 
agent  to  dispose  of  the  property  for  them  at 
East  BuITalo.  The  appeVants  had  power  to_ 
bind  themselres  by  their  contract  rdating  to' 
the  properly.  Their  suit  proceeds  upon  the 
theory  and  the  express  arenuent  of  the  com- 
plaint, that  they  were  the  owners  of  the  hogs. 
There  does  not  appear  to  have  been  any  mis- 
take of  fact,  or  any  fraudulent  practice,  or 
any  Imposition  of  any  kind  upon  the  appel- 
lants. No  advantage  appeais  to  have  been 
songht  or  obtained  by  and  through  the  time 
and  manner  of  executing  the  contract  The 
appdlants  must  be  treated  as  chargeable  with 
knoffledge  of  the  contract  which  they  volun- 
tarily signed,  and  must  be  regarded  as  assent- 
ing to  its  terms. 

A  contract  whether  signed  by  the  shlKte^) 
or  a  bill  of  lading  assented  to  by  him,  ex- 
pressing the  terms  and  conditions  upon  which 
the  property  is  to  be  transported,  is  to  be  re- 
garded as  merging  all  prior  and  contempo- 
raneous agreements  of  the  parties;  and,  in  the 
absence  of  fraud,  concealment  or  mistake,  its 
terms  or  legal  import  when  free  from  any 
ambiguity,  cannot  be  explained  or  added  to 
by  parol.  Baliroad  Co.  v.  Wilson,  119  Ind. 
352,  21  N.  £.  341;  Pennsylvania  Co.  v.  Clark, 
2  Ind.  App.  146,  27  N.  E.  586.  It  is  true,  the 
mie  that  all  prior  and  contemporaneous  oral 
negotiations  are  merged  in  a  written  contract 
is  not  applicable  where  the  oral  negotiations 
In  question  are  other  than  such  as  relate  to 
the  contract  which  is  reduced  to  writing,  and 
lead  up  to  it  But  a  complete  and  operative 
oral  contract  may  be  superseded  for  the  fu- 
ture by  a  Bubstitjited  written  contract  or  a 
written  contract  may  be  changed  or  abrogat- 
ed by  an  oral  agreement  Railroad  Co.  v. 
Levy,  127  Ind.  168,  26  N.  E.  773;  Baliroad  Co. 
y.  Craycraft  12  Ind.  App.  203,  39  N.  E.  523, 
and  cases  cited.  The  cancellation  of  a  prior 
oral  contract  is  sufficient  consideration  for  a 
substituted  written  one.  Leonard  v.  Railroad 
Co.,  54  Mo.  App.  283.  But  In  the  case  before 
us  the  contract  seems  to  us  to  have  been 
signed  by  the  appellants  In  due  course  of  busi- 
ness; the  signature  being  the  concluding  act 
on  their  part  towards  which  all  that  had 
gone  before  led  up.  The  property  to  be  ship- 
ped was  not  of  such  character  that  it  could 
be  delivered  by  the  shipper  In  the  carrier's 
depot  to  be  loaded  by  the  carrier.  It  was  In 
stock  pens,  and  was  loaded  by  the  shippers  in 
a  car,  which  was  attached  to  a  train  In  an- 
ticipation of  the  arrival  jf  w^  ich  the  car  was 
loaded;  and  the  train  deiwrted  within  a  short 
time  after  Its'  arrival,  and  within  as  short 
a  time  thereafter  the  contract  was  signed. 
The  question  Is  not  one  as  to  what  would  have 


t>een  the  effect  If  the  shippers  had  refused 
to  sign  the  contract  bnt  It  was  one  of  volun- 
tary agreement  to  the  terms  of  the  written 
contract,  made  substantially  at  the  time  of  the 
shipment,  and  all  the  oral  negotiations  being 
merged  therein.  The  Idea  of  a  suggestion  to 
the  contrary  would  seem  to  have  been  an  after- 
thought 

A  contract  limiting  the  common-law  liability 
of  the  carrier  must  be  supported  by  a  consid- 
eration, and  there  is  not  a  sufficient  considera- 
tion for  a  stipulation  so  exempting  the  carrier, 
where  the  services  rendered  by  the  carrier  and 
the  charges  for  carriage  aie  in  no  respect  dif- 
ferent from  what  they  wonld  be  If  there  were 
no  special  contract  Whatever  may  be  the 
correct  rule  as  to  the  burden  of  proof  In  rela- 
tion to  the  consideration,  in  the  case 'before  us 
It  affirmatively  appears  thai  the  rate  of  freight 
which  was  specified  In  the  contract  assented 
to  by  the  shipper  was  a  reduced  rate.  It  ap- 
pears that  while  the  carrier  had  In  use  but 
one  form  of  shipper's  contract  It  b^  ^d  bills 
of  lading.  It  is  found  that  in  most  of  the  prior 
shipments  of  stock  by  the  appellants  they  had 
signed  the  shipper's  contract  but  in  some  cas- 
es (for  what  reason  does  not  appear)  had  not 
done  so,  though  they  always  paid  the  same  rate 
of  freight.  It  was  also  fonnd  that  the  carrier 
did  not  require  all  shippers  of  live  stock  to 
sign  the  same  Idnd  of  contract  as  that  here 
in  question,  but  it  does  not  appear  upon  what 
terms  or  at  what  rates  the  other  shippers  here 
referred  to  contracted  with  the  carrier.  It  was 
also  found  that  the  regulation  that  when  the 
shli^er  did  not  sign  a  shipper's  contract  the 
rate  was  20  per  cent  higher  was  "not  prac- 
ticed." These  vagde  findings  are  not  necessa- 
rily Inconsistent  with  the  tact  that  the  carrier, 
consistentiy  with  its  reasonable  regulations, 
shown  to  exist  might  have  charged  a  high- 
er rate  than  that  stipulated  in  the  contract  of 
appellants.  If  they  had  not  signed  that  con- 
tract iind  had  contracted  for  the  transportation 
of  theh:  stock  by  the  appellee  without  any 
limitation  of  its  common-law  liability.  In 
SchaUer  v.  Railway  Co.  (Wis.)  71  N.  W.  1044, 
it  was  said,  "If  the  rates  for  the  carriage  of 
freight  were  fixed  by  a  general  rule  of  the  com- 
pany, with  reference  to  exemption  from  some 
common-law  liabilities,  the  fact  that  in  some 
or  many  cases  receipts  containing  such  exemp- 
tion were  not  given  is  not  material." 

The  appellants  did  not  base  thehr  complaint 
upon  a  written  contract  When  the  action  is 
upon  a  contract  not  in  writing,  and  the  con- 
tract appears  on  trial  to  be  a  writien  one,  there 
can  be  no  recovery.  "Parol  evidence  must 
have  been  excluded  because  of  the  written,  and 
the  written  because  not  sued  on."  Railroad 
Co.  V.  Remmy.  13  Ind.  519.  It  is  the  estab- 
lished rule  in  this  state  that  where  the  action 
is  upon  an  Implied  contract,  or  for  an  alleged 
breach  of  the  carrier's  common-law  duty,  and 
it  Is  found  on  the  trial  that  the  goods  were 
shipped  under  a  special  written  contract  limit- 
ing the  common-law  liability,  the  plaintiff  can- 
not recover.    Railroad  Co.  v.  Bennett  88  Ind. 
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457;  Hall  v.  Pennsylvania  Co.,  90  Ind.  459; 
Bartlett  v.  Railway  Co.,  94  Ind.  281;  Snow 
V.  Railroad  Co.,  109  Ind.  422,  9  N.  B.  702; 
RaUroad  Co.  v.  Forsythe,  4  Ind.  App.  326,  29 
N.  B.  1138;  Railroad  Co.  v.  Ragsdale,  14  Ind. 
App.  406,  42  M.  B.  1106.  The  Judgment  la 
affirmed. 

(21  Ind.  App.  227) 

COLLINS  T.  WILLIAMS. 

(Appellate  Court  of  Indiana.    Nov.  30,  189&) 

Fakent  and  Child— Bervioiss  —  PREacuPTiONS— 
Appbai.— INSTRUCTION'S— Harmless  Error. 

1.  The  presumption  that  father  and  daughter, 
liring  together  as  a  common  family,  did  not 
intend  that  either  should  receive  pay  for  serv- 
ices or  board  and  comforts  furnished  the  oth- 
er, may  be  rebutted  by  an  express  contract  to 
pay,  or  by  facts  and  circumstances  excluding 
the  intention  that  the  services  or  things  fur-' 
nished  were  gratuitous. 

2.  A  charge  will  not  be  reviewed  where  no  in- 
jury resulted  from  it  to  appellant. 

3.  That  the  court  read  the  different  pleadings 
to  the  jury  in  connection  with  his  charge  is 
not  reversible  error,  though  the  instructions 
were  requested  to  be  in  writing. 

4.  Although  instructions  were  requested  to  be 
in  writing,  the  court's  error  in  verbally  stating 
to  the  jury  that  certain  charges  were  given  at 
plaintiS*8,  and  certain  at  defendant's,  request, 
and,  in  stating  where  the  charge  given  for  each 
ended,  Was  harmless,  since  this  was  not  inform- 
ing the  jury  as  to  the  merits,  or  announcing 
any  principle  of  law,  nor  an  attempt  to  preju- 
dice the  jury. 

Appeal  from  circuit  court,  Wabash  county; 
M.  H.  Kldd,  Special  Judge. 

Action  by  Allena  Williams  against  William 
R.  Collins.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals^    Affirmed. 

Slick  &  Hunter  and  W.  G.  Sayre,  for  appel- 
lant. Pettlt  &  SUtt  and  Plmnmer  &  King,  for 
appellee. 

HENLEY,  J.  Appellee  began  this  action 
against  appellant  The  first  paragraph  of  com- 
plaint Is  based  upon  a  promissory  note  exe- 
cuted by  appellant  to  her,  and  which  she  al- 
leges had  been  lost  or  mislaid,  and  was  at  the 
time  of  the  commencement  of  the  action  due 
and  unpaid.  In  another  paragraph  of  com- 
plaint, appellee  avers  that  appellant  is  further 
Indebted  to  her  for  services  rendered  to  said 
appellant,  which  services  consisted  of  work  and 
labor  done  for  appellant,  in  washing,  Ironing, 
caring  for,  and  boarding  him,  and  for  nursing 
and  care  bestowed  upon  appellant's  wife,  all 
of  which  It  Is  alleged  was  done  at  the  special 
Instance  and  request  of  appellant.  To  the  first 
paragraph  of  complaint,  which  declared  upon 
the  note,  appellant,  In  addition  to  a  general  de- 
nial which  was  directed  to  all  the  paragraphs 
of  complaint,  answered  payment;  and  to  the 
other  paragraphs  of  complaint  appellant  an- 
swered, pleading  payment  and  set-off.  and 
special  answers  alleging  that  the  relationship 
between  appellant  and  appellee  was  that  of 
father  and  daughter,  and  that  the  services  ren- 
dered by  appellee,  and  for  which  she  was 
seeking  to  recover,  were  rendered  only  as  a 


member  of  api>el]ant'8  family,  and  while  ai>- 
pellee  was  living  In  appellant's  household  as 
a  member  of  his  family,  and  was  receiving 
from  him  reciprocal  acts  of  kindness,  care,  and 
protection,  such  as  are  mutually  done  and  fur- 
nished when  the  family  relation  exists.  Appel- 
lant's answer  of  set-off,  consisted  of  Items  of 
money  furnished  appellee,  real  estate  conveyed 
to  her,  and  for  board  and  lodging  furnished 
her.  To  appellant's  answers,  appellee  replied 
in  denial,  and  an  affirmative  reply  of  set-off, 
kmountlng  to  more  than  $3,000,  for  services 
alleged  to  have  been  rendered  to  appellant,  in 
the  way  of  housework,  prior  to  the  time  of  the 
alleged  services  charged  In  the  complaint  Up- 
on the  Issues  thus  formed  the  cause  was  sub- 
mitted to  a  Jury,  which  returned  a  verdict  for 
appellee  In  the  sum  of  $1,796.66,  and  at  the 
same  time  retnmed  the  following  Interroga- 
tories and  answers  submitted  by  appellee,  viz.: 
"(1)  What  sum  do  you  allow  and  find  for  plain- 
tlfl,  principal  and  Interest,  upon  the  note  sued 
upon  In  the  complaint?  A.  Eleven  hundred 
and  six  dollars  and  slxty-slx  cents.  (2)  What 
sum  do  you  allow  and  find  for  plaintiff  for 
attorney's  fees  In  the  collection  of  said  note? 
A.  One  hundred  and  fifteen  dollars.  (3)  Wbat 
sum  do  you  allow  and  find  for  plaintiff  upon 
the  account  sued  for  in  the  complaint?  A. 
Five  hundred  and  seventy-five  dollars."  Ap- 
pellant moved  for  a  new  trial,  assigning  there- 
in nine  reasons  why  the  same  should  be  grant- 
ed. Pending  the  ruling  on  the  motion  for  a 
new  trial,  appellee  filed  a  remittitur  of  $67,  and 
the  court  overruled  appellant's  motion,  and 
rendered  Judgment  for  appellee  In  the  sum  of 
$1,729.66.  The  only  error  assigned  to  this 
court  Is  the  action  of  the  lower  court  in  over- 
ruling appellant's  motion  for  a  new  trial. 
Waiving  all  the  objections  presented  as  to  the 
condition  of  the  record  In  this  cause,  we  will 
take  up  and  pass  upon  all  the  various  reasons 
urged  by  counsel  for  appellant  why  the  lower 
court  should  have  sustained  his  motion  for  a 
new  trial. 

Appellant's  counsel  contend  that  the  court 
erred  In  giving  to  the  jury  Instruction  numbered 
5,  which  was  as  follows:  "In  the  fourth  par- 
agraph of  the  answer,  defendant  says  ttie  par- 
ties were  father  and  child,  and  lived  together 
and  performed  the  services  as  members  of  the 
same  family,  and  under  such  circumstances 
that  the  law  will  not  allow  a  recovery.  The 
court  Instructs  you  that  when  near  relatives, 
by  blood  or  marriage,  reside  together  as  one 
common  family,— the  one  furnishing  the  board, 
lodging,  clothing,  or  other  necessaries  or  com- 
forts of  life,  and  the  other  In  return  renders 
services,— a  presumption  arises  that  neither  par- 
ty intended  to  receive  or  to  pay  a  compensation 
for  the  board  or  other  necessaries  or  comforts 
furnished  on  the  one  hand,  or  services  ren- 
dered on  the  other;  that  these  were  Intended 
as  mutual  acts  of  kindness  furnished  and  done 
gratuitously,  and  that  this  presumption  may 
arise  between  father  and  child;  that  the  pre- 
sumption may  be  strong  or  weak,  owing  to 
the  degree  of  relationship  and  intimacy  betweec 
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the  parties,  and  the  manner  of  living,  and  the 
mutuality  of  the  kindnesses  and  benefits  ren- 
dered and  furnished  by  one  to  the  other.  This 
presumption  may,  however,  be  rebutted  by  an 
express  contract  to  pay,  and  a  recovery  may 
be  had  upon  the  contract,  or  It  may  be  rebutted 
by  facts  and  circumstances  which  exclude  the 
intention  upon  the  part  of  such  persons  that 
the  things  furnished  or  the  services  rendered 
were  gratuitous,  and  raise  an  inference  tliat 
compensation  was  Intended,  and  In  justice  and 
fairness,  under  the  circumstances,  they  ought 
to  have  made  a  contract  tn  pay.  Under  such 
cbrcumstances  the  law  will  imply  a  contract" 
Counsel  vigorously  asaall  this  instruction,  but, 
we.  think,  without  good  reason.  The  law  as 
announced  therein  has  been  often  declared  by 
the  courts  of  this  state.  La  the  case  of  Hill 
▼.  Hill,  121  Ind.  255,  23  N.  E.  87,  what  is 
termed  by  the  court  as  the  "true  rule"  is  an- 
nounced In  practically  the  same  words  as  are 
used  in  the  instruction  complained  of.  It  was 
also  held  by  this  court  In  the  case  of  McCor- 
mlck  V.  McCkmnlck.  1  Ind.  App.  59i,  28  Ni 
B.  122,  that  when  a  child,  after  reaching  ma- 
jority, resides  with  the  parent  as  a  member 
of  the  family,  and  rendering  services  for  the 
parent,  the  law  vrlll  not  Imply  an  obligation 
to  pay  for  such  services;  on  the  contrary,  the 
presumption  Is  that  no  compensation,  as  wages, 
is  Intended;  but  an  express  contract  to  pay  will 
render  the  parent  liable,  and  an  obligation  to 
pay  a  reasonable  compensation  may  be  in- 
ferred from  chvumstances  shown  which  tend 
to  rebut  the  presumption  which  arises  from 
such  a  relation.  To  the  same  effect,  see 
Puterbaugh  v.  Puterbaugb,  7  Ind.  App.  280, 
33  N.  B.  808,  and  34  N.  B.  611;  Fuller  v. 
Fuller's  Estate  (Ind.  App.;  decided  Oct.  12, 
1898)  51  N.  B.  373;  James  v.  GUlen,  3  Ind. 
App.  472,  30  N.  B.  7;  Hllblab  v.  HUblsh,  71 
Ind.  27:   Botts  v.  Fultz,  70  Ind.  396. 

It  affirmatively  appears  from  the  record  that 
appellant  was  not  injured  by  the  glvhig  of 
Instruction  numbered  11,  complained  of  by  ap- 
pellant, and  It  is  not  necessary  that  we  examine 
it 

Appdlant  before  the  commencement  of  the 
argument  to  the  Jury,  requested  the  court  to 
give  all  of  Its  instructions  In  writing.  It  is 
contended  that  the  court  failed  to  do  this. 
It  appears  from  the  record  that  the  court,  be- 
fore b^inning  to  read  his  instmctlons,  said  to 
the  Jury:  "  'That  you  may  have  the  issues 
fresh  in  your  recollection  before  giving  its 
charge,  the  court  will  read  the  pleadings  in 
the  case.'  The  court  then  read  the  pleadings 
to  the  jury,  and  orally  stated  which  paragraph 
or  paragraphs  of  the  complaint  or  answer  the 
answer  and  reply  were  Intended  to  meet"  We 
also  find  from  the  record  that  appellant  had 
prq>ared  one  instruction,  which  he  had  sub- 
mitted to  the  court  and  asked  that  it  be  given 
to  the  Jury.  Before  reading  said  Instruction, 
the  court  read  from  his  vn-itten  charge  the  fol- 
lowing: "The  court  at  the  request  of  the 
defendant  gives  you  the  following  charge  for 
your  guidance."     Having  finished  reading  the 


charge  so  asked  by  appelant  the  court  orally 
said  to  the  Jury:  "This  Is  the  end  of  the 
charge  asked  by  the  defendant"  It  also  ap- 
pears that  before  reading  instruction  numbered 
6  of  the  written  instructions  given  by  the 
court,  he  read  from  his  written  charge  these 
words:  "The  plaintiff  requests  the  court  to 
give  in  this  connection  the  following  Instruc- 
tion, which  It  does."  Having  finished  read- 
ing the  Instruction,  the  court  said  to  the  jury 
orally:  "This  is  the  end  of  the  Instructions 
asked  by  the  plaintiff."  The  supreme  court 
of  this  state  have  recognized  the  right  of  par- 
ties to  an -action  to  have  the  Instructions  In 
writing,  as  an  Important  and  valuable  right,— 
so  important  and  valuable  a  right  in  fact  that 
they  have  held  that  the  court  was  not  required 
to  analyze  and  examine  with  particularity  the 
exception  taken  by  the  complaining  party  in 
the  lower  court.  In  order  to  support  the  action 
of  the  court  below  in  violating  and  depriving 
the  party  of  that  right  Sutherland  v.  Yenard, 
34  Ind.  390.  It  is  well  settled  that  the  read- 
ing of  the  different  pleadings  to  the  Jury  by 
the  court  in  the  course  of  his  instructions  was 
not  reversible  error.  In  the  case  of  Clouser 
y.  Ruckman,  104  Ind.  589,  4  N.  B.  202,  the 
supreme  court  say:  "We  cannot  rev^'se  the 
Judgment  on  the  grounds  that  the  court  read 
the  appellant's  complaint  to  the  Jury  In  the 
course  of  the  instructions,  for  the  pleading  are, 
in  contemplation  of  law,  always  before  the 
Jury."  What  the  court  said  orally  In  deliver- 
ing his  written  instructions  to  the  jury  in  this 
cause  was  not  an  instruction,  within  the  mean- 
ing of  our  statute.  There  was  no  attempt  to 
inform  the  Jury  as  to  the  merits  of  the  cause, 
or  to  announce  any  principle  of  law  applicable 
to  the  evidence  or  otherwise,  and  no  attempt 
to  prejudice  the  Jury  for  or  against  appel- 
lant The  words  spoken  orally  by  the  court 
were  unnecessary  and  uncalled  for,  but 
harmless,  and  hence  not  reversible  error. 
Herron  v.  State,  17  Ind.  App.  161,  48  N.  E. 
540;  Lehman  v.  Hawks,  121  Ind.  541,  23 
N.  E.  670;  Dodd  y.  Moore,  01  Ind.  522. 

We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 


(21  Ind.  App.  241) 
REAM  V.  OOSLBB. 
(Appellate  Court  of  Indiana.    Nov.  SO,  1898.) 
Covenants — Delivekt  of  Possession  —  BuEAoa. 

1.  A  covenant  to  deliver  possession  may  in- 
clude possession  by  a  tenant  bound  to  pay  rent 
to  the  vendee. 

2.  Where  the  vendee  contracted  for  the  pur- 
chase of  premises  with  knowledge  of  their 
possession  by  a  tenant,  and  paid  the  price,  and 
accepted  the  deed,  knowing  of  the  continuance 
of  such  tenancy,  there  was  no  breach  of  a  cov- 
enant to  deliver  possession;  and  this  even 
though  the  nature  and -extent  of  the  tenancy 
were  unknown  to  him.  since,  having  knowl- 
edge thereof,  he  wag  chargeable  with  knowl- 
edge of  its  extent. 

Appeal  from  circuit  court.  White  county; 
T.  F.  Palmer,  Judge. 
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Action  by  Mathlas  Reain  against  Albert 
Ooslee.  From  a  Judgment  for  defendant  on 
a  demnrrer  to  the  complaint,  plaintiff  ap- 
peals.    A£Srmed. 

Carr  &  Carr,  for  appellant  Sellers  & 
Uhl,  for  appellee. 

BLACK,  O.  3.  A  demurro*  to  the  appel- 
lant's complaint  for  want  of  sufficient  facts 
was  sustained,  and  that  ruling  is  presented 
for  the  consideration  of  this  court  The  com- 
plaint showed  that  on  the  29tb  of  January, 
1896,  the  appellee  was  the  owner  In  fee  sim- 
ple of  certain  real  estate  described  In  White 
coun^;  that  on  that 'day  he  sold  it  to  the 
appellant  for  $1,250,  and  agreed  with  the 
appellant  that  he  (the  appellee)  would  exe- 
cute a  warranty  deed,  his  wife  Joining  him 
therein,  conveying  the  real  estate  to  the  ap- 
pellant, and  that  the  appellee  would  place 
the  deed  in  the  hands  of  one  Edwin  R.  Price, 
to  be  by  him  delivered  to  the  appellant,  upon 
the  payment  by  him,  on  or  before  the  lOtta 
of  March,  1896,  to  the  appellee,  of  $400,  a 
part  of  the  purchase  price  of  the  real  estate; 
that  It  was  further  agreed  by  the  parties 
tliat  the  appellant  would  execute  certain 
promissory  notes  payable  to  the  appellee,  the 
amounts  of  the  several  notes  being  stated, 
aggregating  $1,250,  as  evidence  of  the  whole 
amount  of  the  purchase  money,  and  that  he 
would  execute  a  mortgage  on  the  real  estate, 
his  wife  Joining  him  therein,  to  secure  the 
payment  of  the  last  three  of  the  notes  at 
maturity,  which  notes  and  mortgage  were 
to  be  placed  in  the  hands  of  said  Price,  to  l»e 
by  him  deliyered  to  the  appellee  upon  the  de- 
livery of  said  deed  to  the  appellant  as  afore- 
said. The  complaint  contained  averments 
showing  performance  of  these  stipulations 
concerning  the  deed,  notes,  and  mortgage, 
and  the  deed  and  mortgage  were  made  ex- 
hibits. It  was  further  alleged  that,  contem- 
poraneously with  the  execution  of  the  deed, 
notes,  and  mortgage,  the  appellant  and  the 
appellee  entered  into  a  written  memorandum 
and  agreement,  as  follows: 

"Chalmers,  Indiana,  1-29,  1896.  This  deed 
is  left  In  the  hands  of  E.  R.  Price,  to  be  de- 
livered to  the  grantee  therein  named  on  the 
payment  of  four  hundred  dollars,  on  or  be- 
fore the  10th  day  of  March,  1896.  On  the 
consummation  of  this  contract  the  grantee  Is 
to  have  possession  of  the  property  specified 
In  deed.    A.  Ooslee.     Mathlas  Ream. 

"The  mortgage  given  to  secure,  the  pay- 
ment of  the  purchase  money  for  the  realty 
described  in  the  deed  herewith  is  left  in  the 
hands  of  E.  R.  Price,  to  be  delivered  to  Albert 
Ooslee,  when  the  said  deed  is  delivered  as 
aforesaid.    A.  Ooslee.    Mathlas  Ream." 

It  was  alleged  that  said  written  memoran- 
dum and  agreement  was,  by  the  appellant 
and  appellee,  put  into  an  envelope  with  said 
deed,  notes,  and  mortgage,  and  placed  in  the 
hands  of  said  Price,  and  that  the  deed  and 
mortgage  therein  referred  to  were  the  same 


tliat  were  executed  as  aforesaid;  that  by 
the  terms  of  said  written  memorandum  and 
agreement  the  appellee  promised  the  appel- 
lant that  upon  the  consummation  of  said 
agreement  the  latter  should  have  the  posses- 
sion of  said  real  estate.  It  was  next  al- 
leged that  said  agreement  was  fully  consum- 
mated on  the  10th  of  March,  1896,  when  the 
appellant  paid  the  appellee,  and  the  latter 
received  and  accepted  from  the  former,  the 
sum  of  $400,  and  thereupon  caused  to  be  de- 
livered to  the  appellant  and  the  appellant 
received  and  accepted  from  said  Price,  said 
deed,  and  the  appellant  caused  to  be  deliv- 
ered to  the  app^ee,  who  received  and  ac- 
cepted from  said  Price,  said  notes  and  mort- 
gage. It  was  further  alleged  that  at  the 
time  the  appellant  purchased  the  real  estate, 
and  when  said  written  memorandum  and  con- 
tract and  the  deed  and  mortgage  were  exe- 
cuted, one  S.  D.  Sluyter  was  In  possession  of 
said  premises  as  a  tenant  of  the  appellee  un- 
der a  written  lease;  that  he  occupied  a  bride 
store  building  thereon,  under  and  by  virtue 
of  a  lease  or  agreement  with  the  appellee, 
and  under  said  written  lease;  that  the  appel- 
lant had  full  Imowledge  of  the  existence  of 
said  tenancy,  at  and  before  said  deed  and 
mortgage  were  executed,  bnt  the  exact  terms 
of  said  lease  or  agreement  and  thd  nature 
and  extent  of  said  tenancy  were  to  the  ap- 
pellant unknown  at  that  time;  that  said  writ- ' 
ten  agreement  was  made  by  the  appellee 
with  full  knowledge  by  him  of  the  existence 
of  said  tenancy,  and  the  nature  and  extent 
thereof;  that  the  appellant  relying  upon  the 
promise  of  the  appellee  to  deliver  him  pos- 
session of  the  premises,  fully  consummated 
his  said  agreement  with  the  appellee  as 
aforesaid,  and  fully  performed  all  the  condi- 
tions thereof  on  his  part  to  be  perf (Armed; 
that  upon  the  consummation  of  the  contract 
on  the  10th  of  March,  1896,  and  at  divers 
times  thereafter,  appellant  demanded  of  the 
appellee  the  possession  of  said  premises,  bnt 
the  appellee  wholly  failed  and  refused  to  de- 
liver the  possession  of  the  same  to  the  ap- 
pellant; that  said  Sluyter  remained  continu- 
ously In  the  possession  of  said  brick  store 
building,  and  of  said  premises,  from  the  date 
of  the  purchase  of  the  real  estate  by  the  ap- 
pellant, under  and  by  virtue  of  said  lease  or 
agreement  with  the  appellee,  and  with  the 
full  knowledge  and  consent  of  the  appellee, 
until  the  25th  of  February,  1897;  that  the 
appellant  was  thereby  deprived  of  the  use, 
occupation,  and  employment  of  said  build- 
ing, and  the  possession  of  said  premises,  and 
the  rents  and  profits  thereof,  during  all  of 
said  time;  that  by  reason  thereof,  the  appel- 
lant had  been  damaged  In  the  sum  of  $500, 
which  was  due  and  wholly  unpaid;  where- 
fore, etc. 

Usually  the  possession  of  a  tenant  for 
years  is  deemed  to  be  the  possession  of  the 
grantee  in  the  deed  of  conveyance,  and  the 
existence  of  the  term  Is  no  breach  of  the 
covenant  of  warranty,  the  rent  being  ap- 
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portioned  at  the  time  of  the  conveyance. 
In  LAke  T.  Dean,  28  Beav.  607,  the  plaintiff 
agreed  to  sell  the  defendant  an  orchard  de- 
scribed In  the  written  agreement  as  "now  In 
the  oecnpatlon  of"  a  third  person,  and  It  was 
agreed  that  the  purchaser  should  complete 
on  a  certain  day  "when  be  shall  hare  pos- 
session." The  defendant  refused  to  com- 
plete his  purchase  unless  the  plaintiff  wonld 
undertake  to  admit  the  former  Into  actual 
and  corporeal  possession  at  once,  which  the 
plaintiff  admitted  he  was  unable  to  do,  as  the 
prenalses  at  the  date  of  the  agreement  were, 
and  they  bad  since  been,  In  the  tenancy  and 
occupation'  of  said  third  person.  It  was  held 
tbat  there  was  a  broad  distinction  between 
"possession"  and  "occupation,"  and  a  decree 
for  specific  ];>erformance  was  made  against 
the  defendant  In  Sngden  on  Vendors  (page 
8),  referring  to  Lake  v.  Dean,  supra,  it  was 
said:  "If  a  purchaser  Intends  to  stipulate 
for  a  vacant  possession,  be  should  be  care- 
ful to  do  so;  foir  where,  upon  a  sale  of  an 
orchard  "now  In  the  occupation  of  L.  P.,'  the 
purchaser  was  to  complete  on  a  day  named, 
'when  he  shall  have  possession,'  it  was  held 
that  the  purchaser  was  not  entitled  to  the 
occupation  of  the  orchard,  or,  in  other  words, 
be  most  take  subject  to  L.  P.'s  occupation; 
yet  the  purchaser  no  doubt  meant  to  stipulate 
for  an  actual  delivery  of  a  vacant  possession." 
See  1  Dart,  Vend.  (6th  Ed.)  145.  In  Demars 
V.  Koehler  (N.  J.  Sup.)  88  Aa  808,  the  syl- 
labus by  the  court  Is  as  follows:  "When  the 
grantee  In  a  conveyance  of  lands  and  prem- 
ises In  fee  simple,  which  contains  a  covenant 
against  Incumbrances,  before  he  enters  into 
negotiations  for  the  purchase,  and  before  tlie 
execution  and  delivery  of  the  deed  of  con- 
veyance, has  actual  knowledge  of  the  exist- 
ence of  a  lease  of  said  lands  made  between 
the  grantor  in  said  conveyance  and  the  tenant 
In  which  the  rent  is  reserved  to  the  grantor 
and  his  assigns,  the  tenant  being  in  actual 
possession  of  the  premises,  the  grantee  can- 
not maintain  agabist  his  grantor  an  action  for 
the  breach  of  the  covenant."  In  that  case 
the  grantee  had  knowledge  of  the  terms  of 
letting.  A  conveyance  by  a  landlord  is  valid 
without  attornment  of  the  tenant,  under  the 
statute.  In  Llndley  v.  Dakin.  13  Ind.  388 
(an  actloi\  on  covenants  in  a  deed  of  convey- 
ance of  real  estate),  it  was  held  that  the  pos- 
session of  the  tenant  is  the  possession  of  the 
landlord;  that  occupancy  by  a  tenant  at  the 
time  of  sale,  where  the  fact  and  the  title  of 
the  tenant  are  known  at  that  time  to  the 
purchaser,  is  not  a  breach  of  the  covenant 
of  possession;  and  that,  if  no  special  con- 
tract is  made,  the  occupant  becomes  tenant 
of  the  purchaser.  It  was  further  held  that, 
if  a  parol  contract  be  made  between  the  pur- 
chaser and  the  seller  relating  to  possession, 
a  suit  In  relation  to  possession  would  rest 
upon  a  breach  of  such  parol  contract,  and 
not  upon  the  covenants  of  the  deed  of 
conveyance.  In  Page  v.  Lash  ley.  16  Ind.  152, 
«  suit  on  a  note  tor  purchase  money  of  land, 


it  was  held  that,  while  it  is  a  general  rule  of 
law  that  the  covenants  In  a  deed  cannot  be 
controlled  In  their  legal  effect  by  evidence  ot 
contemporaneous  parol  agreementa,  yet, 
where  land  conveyed  with  full  covenants  is 
at  the  time  In  possession  of  a  tenant,  a  parol 
agreement  may  be  valid  to  accept  the  deed 
and  the  tenant's  possession  as  the  possession 
of  the  purchaser;  and  that  such  an  agree- 
ment will  be  Inferred,  nothing  appearing  to 
the  contrary,  where  the  purchaser,  at  the 
time  he  accepts  the  deed,  has  full  knowl- 
edge of  the  right  of  the  tenant;  and  that  In 
such  case  the  seller  is  entitled  to  the  rents 
due,  and  the  purchaser  to  future  rents.  Kel- 
lum  V.  Insurance  Co.,  101  Ind.  455,  was  an  ac- 
tion for  breach  of  covenants  in  a  deed,  the 
alleged  breach  being  that  part  of  the  land 
was  in  possession  of  the  grantor's  tenant, 
who  detained  possession  for  a  year  after  the 
execution  of  the  deed.  The  grantee,  before 
the  purchase,  had  talked  with  the  tenant, 
and  knew  of  the  terms  of  his  lease.  It  was 
held  that,  as  the  deed  transferred  the  posses- 
sion to  the  vendee,  such  occupancy  did  not 
constitute  a. breach  of  the  covenants  of  the 
deed.  The  sale  of  the  leased  property  does 
not  add  to  or  take  from  the  tenancy,  and  the 
lessor's  grantee  may  terminate  the  tenancy 
as  the  grantor  might  have  done  if  be  bad  not 
conveyed.  Swope  v.  Hopkins,  119  Ind.  125, 
21  N.  B.  462.  Where  the  grantor  agrees  to 
give  the  grantee  Immediate  possession  under 
and  through  an  arrangement  between  the 
grantor  and  his  tenant  in  possession,  where- 
by the  tenant  is  to  vacate,  and  the  grantee 
purchases  In  reliance  upon  this  agreement, 
he  does  not  waive  the  right  of  actual  pos- 
session as  against  the  grantor,  from  whom 
he  may  recover  his  expenses  in  obtaining 
possession.  Williams  v.  Frybarger,  9  Ind. 
App.  558,  37  N.  B.  302.  Where  the  deed  of 
conveyance  contained  a  provision  tbat  the 
grrantee  should  have  possession  at  a  future 
date  specified,  and  the  grantor  did  not  give 
the  grantee  possession  at  that  time,  but  au- 
thorized a  third  person  to  take  and  retain 
possession,  the  grantor  thus  retaining  pos- 
session through  another,  it  was  held  that 
there  was  a  breach  of  the  covenants  of  the 
deed,  for  whielr>the  grantee  might  recover 
from  the  grantor.  Gibbs  v.  Ely,  13  Ind.  App. 
130,  41  N.  E.  351.  In  Sugden  on  Vendors 
(8th  Am.  Ed.  p.  7)  it  is  said:  "Where  it  Is 
stated  upon  a  sale,  even  at  auction,  that  the 
estate  is  in  lease,  and  there  is  no  misrepre- 
sentation, the  purchaser  will  not  be  entitled 
to  compensation,  although  there  are  cove- 
nants in  the  lease  contrary  to  the  custom 
of  the  country,  because  whoever  buys  with 
notice  of  a  lease  Is  held  conusant  of  its  con- 
tents; but  there  must  be  no  misrepresenta- 
tion. This  rule  has  been  carried  too  far; 
but  no  person  having  notice  of  any  lease,  or 
tbat  the  estate  is  in  the  occupation  of  tenants, 
should  sign  a  contract  for  purchase  of  the 
estate  without  first  seeing  the  leases,  unless 
the  vendor  will  stipulate  tbat  they  contain 
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■uch  coyenantB  only  h  are  Justified  by  tbe 
cnstom  of  the  country."  In  James  v.  Lich- 
field, L.  R.  9  Eq.  51,  It  was  held  that,  where 
the  purchaser  knew  that  the  premises  were 
In  the  occupation  of  a  tenant,  tbe  former,  as 
between  him  and  his  vendor,  was  bound  to 
Inquire  as  to  tbe  Interest  of  tbe  tenant  in  the 
land.  It  was  said:  "The  purchaser  bound 
himself  by  contract  He  must  be  taken  to 
have  bad  present  to  his  mind  all  those  things 
of  which  he  had  notice,  and  those  things 
which  necessarily  followed  from,  and  Were 
incidental  to,  that  notice.  He  knew  that  Al- 
len was  tenant  of  this  land.  He  was  bound 
to  Inquire  what  tbe  tenancy  was,  unless  he 
was  willing  to  be  bound  by  tbe  tenancy 
whatever  it  was."  Where  one  purchasing 
land  from  another  has  knowledge  that  it  is 
In  possession  of  a  third  person,  tbe  purchaser 
is  put  upon  Inquiry  as  to  the  right  by  which 
such  third  person  claims  and  holds  the  pos- 
session. Wilson  V.  Campbell,  119  Ind.  286, 
21  N.  B.  893;  Smith  v.  Schwelgerer,  129  Ind. 
863,  28  N.  E.  696. 

It  Is  alleged  in  the  complaint  that  tbe  ap- 
pellant, tbe  purchaser,  bad  full  knowledge 
of  the  existence  of  tbe  tenancy,  at  and  before 
the  execution  of  the  deed  and  mortgage,  but 
that  the  exact  terms  of  tbe  lease  were  un- 
known to  him  at  that  time.  It  is  not  stated 
whether  or  not  he  knew  tbe  terms  of  the 
lease  when  be  paid  a  part  of  the  purchase 
money  and  the  sale  was  consummated,  tbe 
tenant  still  being  in  possession.  Nor  does 
the  complaint  state  what  were  the  terms  of 
the  lease,  or  what  was  the  nature  or  tbe 
extent  of  the  tenancy,  though  It  is  stated 
that  the  tenant  continued  till  a  certain  date 
in  possession  under  and  by  virtue  of  tbe  lease. 
No  fraud  or  mistake  is  shown. 

Having  knowledge  of  tbe  tenancy,  the  ap- 
pellant was  chargeable  with  knowledge  of 
Its  extent  If  the  tenant  bad  a  right  to  con- 
tinue In  possession,  be  did  so  as  the  tenant 
of  the  appellant  after  the  consummation  of 
the  sale  by  the  delivery  of  tbe  deed.  The 
appellee  could  not  then  deliver  tbe  actual  or 
vacant  possession,  and  tbe  appellant  must  be 
regarded  as  having  signed  tbe  memorandum 
relating  to  possession,  and  as  having  paid 
part  of  the  purchase  money,  and  as  having 
accepted  tbe  deed  with  Icnowledge  that 
vacant  possession  could  not  be  given  by  the 
appellee,  but  could  be  obtained  only  at  tbe 
expiration  of  tbe  lease  unless  sooner  yielded 
by  the  tenant  Although  It  Is  alleged  that 
tbe  appellant  demanded  possession  of  tbe 
appellee  when  tbe  purchase  money  was  paid 
and  tbe  deed  and  mortgage  were  delivered, 
yet  be  must  be  regarded  as  then  and  at  all 
times  knowing  or  being  chargeable  with 
knowledge  that  such  a  demand  could  not  be 
complied  with;  and  yet  he  went  on  and 
consummated  the  purchase.  The  "posses- 
sion" mentioned  in  the  written  memorandum 
might  be  understood  by  tbe  parties  to  mean 
possession  through  and  by  the  occupation 
of  a  tenant  bound  to  pay  rent  to  tbe  appel- 


lant   In  view  of  the  actual  kn<ywledce  of 

both  parties,  and  tbe  knowledge  with  which 
tbe  appellant  was  chargeable,  the  liaving  of 
which  at  the  time  of  the  consummation  ot 
tbe  sale  is  not  denied,  and  in  consideration 
of  the  conduct  of  the  parties,  the  agreement 
for  possession  cannot  by  the  court  be  held 
to  have  been  broken.    Judgment  affirmed. 


(sa  Ind.  App.  41) 
GALYIN  T.  STFERS  «t  at  ^ 
(Appellate  Court  of  Indiana.    Nov.  30,  189&) 

AppbaI/— RsviBW— Obmbbal  Fibdiro—  Rbooxo— 

Waivbb— BiLi.8  AMU  Notes— Inhoobrt 

Purcharbb— DsFESSa 

1.  A  special  finding,  not  signed  by  the  judge, 
nor  made  a  part  of  the  record  by  a  special  or- 
der, nor  incorporated  in  a  bill  of  exceptions,  ia 
regarded  as  a  mere  general  finding. 

2.  Questions  relating  to  the  sufficiency  of  eT> 
idence  cannot  be  considered,  where  tbe  evi- 
dence is  not  in  the  record,  and  no  attempt  was 
made  to  bring  it  in. 

3.  An  objection  to  the  overruling  of  a  demurs 
rer  is  waived  by  appellant's  failnre  to  discuss  it 

4.  Where  the  maker  of  a  negotiable  note  pla- 
ced it  in  the  hands  of  her  husband,  to  be  de- 
livered on  certain  conditions,  and  he  delivered 
it  unconditionally,  it  is  no  defense  to  an  a^ 
tion  on  the  note  by  an  innocent  purchaser  for 
value  before  maturity. 

Appeal  from  superior  court  Marion  county; 
John  L.  McMaster,  Judge. 

Action  by  Rufus  K.  Syfers  and  othen 
against  Mary  K.  Galvln.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

Geo.  W.  Galvln,  for  appellant  D.  W.  How«b 
tor  appellees. 

WVUEH,  J.  Appellees  sued  appellant  upon 
a  promissory  note  dated  March  1,  1895,  due 
in  one  year,  and  payable  at  a  bank  within 
this  state.  Tbe  note  was  payable  to  one  F. 
G.  Cross,  and  tbe  complaint  avers  that  it  was 
Indorsed  to  appellees  before  maturity,  and  tat 
a  valuable  consideration.  Appellant  answered 
in  three  paragraphs,  to  the  second  of  which  m, 
demurrer  for  want  of  facts  was  sustained. 
To  the  first  paragraph  of  answer  the  app^- 
lees  replied  in  three  paragraphs,  to  the  sec- 
ond and  third  of  which  appellant  demurred. 
To  the  third  paragraph  of  answer  the  api^el- 
lees  replied  in  two  paragraphs,  and,  while 
counsel  for  appellant  discusses  the  overruling 
of  her  demurrer  to  tbe  second  parag^rapb  of 
appellees'  reply  to  the  third  paragraph  of  her 
answer,  we  are  unable  to  find  from  the  rec- 
ord that  said  paragraph  of  reply  was  chal- 
Imged  by  a  demurrer.  In  any  event  there 
is  no  assignment  of  error  that  raises  tbe  ques- 
tion. Appellant's  demurrer  to  tbe  second  par- 
agraph of  appellees'  reply  to  the  first  para- 
graph of  answer  was  sustained,  and  overruled 
as  to  tbe  third  paragraph  of  reply  to  the  first 
paragraph  of  answer.  The  cause  was  tried 
by  tbe  court,  and  at  the  request  of  appellees 
tbe  court  made  a  special  finding  of  facts,  and 
stated  its  conclusions  of  law  thereon.  Upon 
tbe  facts  found  the  <^urt  stated  Its  conclu- 
sions of  law,  that  appellees  vere  entitled  ta 


'Rehearing  denied. 
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recover  the  amount  dae  on  the  note,  and  ren- 
dered Judgment  accordingly.  Appellant's  mo- 
tion for  a  new  trial  was  oreiroled,  and  she  has 
assigned  error  as  follows:  (1)  The  court 
erred  In  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  answer;  (2)  the  court  erred 
in  overruling  the  demurrer  to  the  third  para- 
graph of  reply  to  the  first  paragraph  of  an- 
swer; (3)  the  court  erred  in  Its  conclusions  of 
law;  (4)  the  court  erred  In  orerrulhig  the  mo- 
tion for  a  new  trial. 

Neither  the  third  nor  the  fourth  specifica- 
tions of  the  assignment  of  error  present  any 
questions  for  decision.  Neither  the  special 
finding  of  facts  nor  the  conclusions  of  law  are 
signed  by  the  trial  Judge,  nor  are  they 
brought  Into  the  record  by  bill  of  exceptions; 
and,  under  the  rule  in  this  state,  the  special 
finding  must  be  regarded  as  a  general  find- 
ing. In  Service  v.  Cambrel,  110  Ind.  349,  11 
N.  E.  240,  It  was  said:  "The  appellees  con- 
tend that  the  special  finding  is  not  properly 
a  part  of  the  record.  This  contention  must 
prevail.  There  is  neither  a  bill  of  excep- 
tions, nor  a  special  order  making  the  finding 
a  part  of  the  record,  nor  is  the  finding  signed 
by  the  Judge  who  tr.ied  the  case,  and  it  can- 
not be  regarded  as  anything  more  than  a 
general  finding."  See,  also,  Conwell  v.  Clif- 
ford, 45  Ind.  392;  Branch  v.  Faust,  115  Ind. 
464,  17  N.  E.  898;  MeCray  v.  Humes,  116  Ind. 
103,  18  N.  E.  500;  RoberU  v.  Smith,  34  Ind. 
550.  The  motion  for  a  new  trial  rests  upon 
the  alleged  insufficiency  of  the  evidence  to 
sustain  the  special  findings,  and  that  the  de- 
cision of  the  court  Is  contrary  to  the  law  and 
the  evidence.  The  evidence  is  not  in  the  rec- 
ord, and  no  attempt  has  been  made  to  bring 
It  In;  hence  we  cannot  consider  the  questions 
thus  presented.  Smith  v.  Davidson,  45  Ind. 
386;  Shane  v.  Lowry,  48  Ind.  205;  Smith  v. 
Johnson,  69  Ind.  55;  McClellan  v.  Board,  92 
Ind.  424;  Conner  v.  Town  of  Marlon,  112  Ind. 
517,  14  K.  E.  488;  Branch  v.  Faust,  115  Ind. 
464,  17  N.  £.  89a 

Tbia  leaves  but  two  debatable  questions  in 
the  record:  (1)  The  action  of  the  court  in 
sustaining  the  demurrer  to  the  second  paxn- 
graph  of  answer;  and  (2)  in  overruling  the 
demurrer  to  the  third  paragraph  of  reply  to 
the  first  paragraph  of  answer.  As  to  the  lat- 
ter question,  appellant  has  waived  it  by  her 
failure  to  discuss  it,  and  hence  we  need  not 
incumber  this  opinion  by  setting  out  the  facts 
averred  in  the  third  paragraph  of  reply  to  the 
first  paragraph  of  answer,  which  are  very 
lengthy.  There  is  therefore  but  one  question 
for  our  decision,  to  wit,  Did  the  court  err  In 
sustaining  appellees'  demurrer  to  the  second 
paragraph  of  appellant's  answer?  The  ma- 
terial averments  of  the  answer  are  that  the 
note  sued  on  is  the  second  of  two  notes  signed 
by  her  to  the  same  payee;  that  the  first  of 
said  notes  was  returned  to  her  as  not  being 
satisfactory  to  appellees;  that  she  was  so- 
licited by  the  agents  of  appellees,  Cross  and 
Matthews  and  Odell,  to  sign  the  note  sued  on; 
that  she  declined  to  do  so,  as  having  no  other 
62  N.E.— 7 


or  different  interest  In  the  signing  thereof 
than  to  accommodate  the  said  Odell  in  a  busi- 
ness transaction  persopal  to  himself;  that 
thereupon  the  said  Odell  agreed  and  under- 
took to  have  executed  to  her  the  bond  and 
mortgage  of  his  uncle,  a  man  of  large  prop- 
erty interests,  to  secure  her  harmless  from 
liability  on  said  note,  if  she  would  execute  the 
same;  that  she  thereupon  signed  the  note, 
and  placed  It  In  the  hands  of  her  husband,  G. 
W.  Galvln,  to  be  handed  to  said  Odell  when 
the  said  bond  and  mortgage  were  duly  exe- 
cuted to  her  satisfaction;  that  the  note  in 
suit  was  obtained  from  the  custody  and  pos- 
session of  her  said  husband  without  the  exe- 
cution of  said  securities,  or  any  securities,  by 
said  Odell,  and  wholly  without  her  knowledge 
and  consent;  and  that  she  never  executed 
said  note.  This  paragraph  of  answer  la  veri- 
fied. The  answer  Is  a  plea  of  non  est  factum. 
In  which  the  pleader  has  stated  the  facts  up- 
on which  it  rests.  The  sum  and  substance  of 
the  answer  is  that  appellant  did  not  execute 
the  note  in  suit,  because  she  did  not  deliver 
it  It  Is  true,  ordinarily,  that  the  delivery  of 
a  note  is  as  requisite  to  its  validity  as  the 
signing  of  It;  for  it  is  a  part  of  its  execution, 
and  it  is  not  a  valid  obligation  until  it  is 
fully  executed.  In  this  case,  however,  the 
answer  does  not  aver  that  appellees  had 
knowledge  of  the  fact  that  It  was  not  duly 
delivered,  or  that  they  were  not  innocent  pur- 
chasers for  value.  It  appears  from  the  an- 
swer that  appeHant  delivered  the  note  to  her 
husband,  as  her  agent,  to  be  delivered  on  con- 
dition that  a  certain  indemnity  should  be  ob- 
tained. She  thus  placed  the  note  in  the  hands 
of  one  who  had  the  power  and  ability  to  de- 
liver It,  even  wilhout  the  Indemnity,  and  this 
he  did.  He,  as  her  agent,  thus  put  a  nego- 
tiable instrument,  governed,  by  the  law  mer- 
chant, into  circulation;  and  in  the  course  of 
business  it  passed  to  the  appellees,  for  value 
and  without  notice  of  any  infirmity.  There 
was  nothing  on  the  face  of  the  note  calculat- 
ed to  put  them  upon  Inquiry,  and  they  bad  a 
right  to  take  it  as  a  negotiable  instrumeni  in 
the  ordinary  course  of  business.  Daniel  on 
Negotiable  Instruments  says:  "But  there  Is 
a  distinction  between  negotiable  and  sealed 
Instruments.  If  the  custodian  of  th^  former 
betrays  his  trust,  and  passes  off  the  nego- 
tiable instrument  to  a  bona  fide  holder  before 
maturity,  and  without  notice,  all  parties  are 
bound;  but.  If  the  instrument  Is  sealed,  the 
rule  is  otherwise."  1  Daniel,  Neg.  Inst.  (3d 
Ed.)  H  68,  856.  See,  also.  Rand.  Com.  Pap. 
I  230.  It  Is  a  familiar  rule  that,  where  one 
of  two  parties  must  suffer  by  reason  of  fraud 
or  misconduct  of  a  third  person,  the  loss  must 
fall  upon  the  one  who  put  it  in  the  power  of 
such  third  person  to  perpetrate  the  fraud  or 
be  guilty  of  the  misconduct  Bank  v.  Gib- 
bons, 7  Ind.  App.  629,  35  N.  E.  81.  The  de- 
murrer to  the  second  paragraph  of  appel- 
lant's answer  was  properly  sustained.  We 
find  no  available  error  In  the  record.  Judg- 
ment afiirmed. 


Digitized  by 


Google 


62  NOBTHBASTKBN  SEPOBTBB. 


OSMm 


(ITS  Mass.  162) 

GAFPBB  T.  CAPPER. 

(Saprem*  Judicial  Court  of  MasMchnsetts. 
Suffolk.    Dec  13,  1888.) 

Hbw  TkiaIi—  RcLiHoa  xr  Thiu.  —  Disoxbtioh  ^ 
Will*— Undue  Influbncb— Btioshoi 

— ScFriOIINOT. 

1.  A  party  against  whom  a  finding  by  tho 
JniT  was  made,  and  who  dfd  not  request  the 
presiding  justice  at  the  trial  to  rule  on  the 
suflSciencT  of  the  evidence,  cannot,  as  a  mat- 
ter ot  right,  require  the  justice,  on  a  motion  for 
new  trial,  to  rule  on  that  subject. 

2.  The  presiding  justice  ma^,  if  he  chooaea,  in 
deciding  a  motion  for  new  trial,  report  the  evi- 
dence to  the  fuU  court,  to  determine  the  suffi- 
ciency thereof  to  support  a  certain  finding  of 
the  jury,  though  the  party  against  whom  the 
finding  was  made  did  not  request  a  deter- 
mination of  such  question  at  the  trial. 

8.  Contestant  and  proponent  were  testator's 
sons.  Contestant  testified  that  proponent  had 
told  testator  that  he  would  kill  contestant  if 
he  left  any  property  to  him,  and  that  proponent 
on  a  later  occasion  told  contestant  that  ne  had 
things  fixed.  Five  other  witnesses  testified  that 
testator  had  much  affection  for  contestant,  or 
that  he  had  stated  that  proponent  had  threat- 
ened him.  and  nrged  him  to  make  a  will  in  his 
favor.  Proponent  denied  making  any  threats, 
and  testified  that  testator  had  said  that  he 
could  not  depend  on  contestant  in  business 
matters.  Four  witnesses  testified  that  testa- 
tor had  said  that  he  intended  to  leave  his  prop- 
erty to  proponent,  or  that  to  leave  It  to  contest- 
ant would  be  like  throwing  It  away.  BM  suf- 
ficient evidence  that  the  will  was  axecoted 
through  undue  influenca. 

Appeal  from  supreme  judicial  court,  Snf> 
folk  county. 

lo  the  matter  of  the  estate  of  Thomaa 
Henry  Capper,  deceased,  Frederick  H.  Cap- 
per petitioned  for  the  probate  of  a  will  In 
which  he  waa  appointed  executor.  From  a 
decree  probating  the  will.  Porter  F.  Capper 
appealed  to  the  aupreme  Judicial  court, 
where,  after  trial  by  a  jury,  a  decree  was 
rendered  reversihg  the  probate  of  the  will; 
snd  from  the  decree  of  reversal,  and  an  order 
denying  a  motion  for  a  new  trial,  proponent 
•weals  to  the  full  court    Affirmed. 

The  following  is  the  evidence  at  the  trial: 
"Porter  F.  Capper,  the  appellant,  testified 
that  he  was  a  plumber,  and  learned  bis  trade 
with  bis  father;  that  his  brother,  Fred  H. 
Capper,  had  suffered  constantly  with  mental 
trouble,'  so  that  he  had  to  be  sent  away  for 
treatment;  that  the  relations  between  Porter 
and  bis  father  and  mother  were  pleasant; 
that  he  was  waiting  upon  a  girl,  and  Fred 
talked  about  It,  and  brought  up  troubles 
about  It  at  the  table.  After  the  marriage, 
Fred  said  that  Porter's  wife  Vas  a  God- 
damned stinking  Catholic  bitch.'  Fred 
threatened  bis  father  If  he  should  leave  any 
oioney  to  Porter,  and  said  he  would  bare  his 
Ufe.  The  father  was  on  excellent  terms  with 
Porter's  wife  after  the  marriage,  and  used 
to  visit  Porter  at  the  tatter's  home.  In  Mai- 
den, about  four  to  six  times  during  the  sum- 
mer time.  He  said  be  was  afraid  to  let 
Fred  know  he  visited  Porter;  it  riled  bim 
up  sa  After  Porter's  marriage,  while  he 
was  working  In  Littleton,  N.  H.,  he  was  sick 


once,  and  bis  mother  came  up  to  see  bim, 
and  wanted  him  t»  eome  home.  He  went 
home,  and  his  father  received  him  affection- 
ately. The  affectionate  relation  between 
Porter  and  his  father  continued  to  bis  death. 
He  heard  his  brother,  Fred,  threaten  the 
father  three  or  tour  times  that,  if  he  left 
bim  (Porter)  anything  In  bis  will,  he  would 
do  him  yiblence.  Once  Fred  came  to  Porter 
with  a  paper  In  Fred's  handwriting,  in  the 
form  of  a  will,  containing  the  same  bequests 
contained  In  the  will  offered  for  probate,  and 
said,  'I  have  got  things  fixed;  put  that  In 
your  pipe,  and  smoke  it'  Porter  afterwards 
showed  It  to  his  father,  and  ^poke  to  bim 
about  it  The  father  said  that  |ie  did  not 
mean  anything;  that  he  only  did  it  to  pacify 
his  brother.  He  said  there  would  not  be  any 
division  like  that  made;  that  it  should  be. 
equally  divided;  and  that  there  was  plenty 
of  property  for  both.  The  paper  In  question 
was  dated  27th  of  October,  1890,  and  the  will 
was  made  December  14,  1890.  Porter  once 
asked  his  father  bow  be  was  going  to  leave 
things,  and  the  father  said  Fred  was  at  Um 
all  the  time  to  get  things  his  way.  His 
mother  died  August  29,  1890.  After  the 
mother's  death,  he  noticed  a  change  In  hla 
father.  In  his  memory  and  ability  to  grasp 
things.  His  father  was  72  at  his  death. 
Mary  F.  Brooks  testified,  on  behalf  of  the 
appellant,  that  she  knew  Thomas  H.  Capper 
tor  16  years,  and  met  him  often.  After  the 
death  of  his  wife,  she  met  bim,  and  had  a 
conversation  with  him.  He  said  that  he  waa 
very  much  broken  up  after  the  long  sickness 
and  death  of  bis  wife;  that  Fred  was  troub- 
ling him  about  the  property;  that  It  was  a 
wrong  thing  to  make  a  will  and  give  the 
property  to  one  son;  that  Fred  threatened 
him  often,  every  day,  about  making  the  prop- 
erty over  to  him;  also,  that  Fied  wonld  give 
him  a  good  deal  fit  trouble;  And  that  he 
wished  he  was  dead.  Mrs.  Margaret  T.  Cap- 
per testified  that  she  was  the  wife  of  PQrter 
F.  Capper;  that  she  had  called  at  the  fa- 
ther's house  before  and  after  his  wife's 
death.  Thomas  H.  Capper  used  to  come  to 
see  her  while  she  was  living  in  Maiden.  He 
came  a  short  time  after  his  wife's  death,  and 
said  to  her  that  be  had  to  steal  away  to  come 
over  to  her  house,  and  that  he  did  not  want 
his  son  to  know  about  his  visiting  her.  He 
spoke  about  his  son  making  so  much  bother 
about  the  property  that  be  wished  he  was 
out  of  the  way  and  dead.  He  said  that  Fred 
was  urging  bim  to  make  a  will,  but  he  said 
be  would  never  do  it;  that  it  belonged  as 
much  to  Porter  as  It  did  to  Fred.  Once 
when  he  came  to  her  bouse,  he  said  he  waa 
going  to  Bass  Point,  and  that  time  be 
brought  a  lunch  with  bim.  She  offered  him 
a  bouquet  of  nasturtiums  to  take  home,  but 
he  said  he  would  not  take  it  home  because 
he  was  afraid  of  Fred.  Once  when  she  waa 
In  the  father's  house,  she  was  playing  the 
piano;  and  Fred  told  the  old  gentleman  ta 
dose  the  piano,  as  he  did  not  wish  her  to  be 
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there,  and  the  old  gentleman  closed  It  Imme- 
diately. Frank  F.  Fay  testified,  on  behalf 
of  the  appellant,  that  he  was  a  plumber,  and 
worked  for  Thomas  H.  Capper  for  eight 
years.  He  was  working  there  when  Mrs. 
Capper  died.  After  the  death  of  Mrs.  Cap- 
per, he  heard  conTersatlons  between  Thomas 
H.  Capper  and  Fred  Capper.  Fred  said  to 
his  father  that  he  should  hare  all  the  prop- 
erty, or  he  would  have  his  (Porter  Capper's) 
blood.  This  was  six  or  eight  months  after 
the  wife's  death.  The  father  said  to  Fred 
that  he  should  divide  It  equal  among  the  boys. 
He  said,  'Fred,  there  is  enough  for  both  of 
yon.'  Fred  used  to  become  violent  Thomas 
H.  Capper  told  him  he  was  getting  tired  of 
business,  and  he  felt  like  closing  up  the 
doors,  and  giving  up  the  business;  that  he 
was  tired  of  life.  The  father  said  that  he 
was  troubled  by  Fred.  Fred  wanted  to  get 
all  the  property  after  the  wife's  death.  Por- 
ter Cappei  and  his  father  were  on  the  best 
of  terms  just  before  his  death.  He  was  In 
Thomas  H.  Capper's  employ  at  the  time. 
He  never  heard  Mr.  Thomas  H.  Capper  say 
anything  in  regard  to  his  property  or  either 
of  his  sons  before  his  wife's  death.  He 
heard  Mr.  Capper  say  that  Porter  was  his 
favorite  son;  that  he  had  done  the  work 
there;  and  that  he  should  have  part  of  it 
He  said  this  to  Fred  Capper.  He  had  seen 
Fred  Capper  violent  so  that  he  Jumped  at 
him,  and  tried  to  throw  him  over.  This  was 
while  Fred  was  in  charge  of  a  nurse.  He 
heard  Fred  say  that  he  wanted  the  property, 
and  heard  him  say  It  every  time  he  was  in 
there  for  a  week, — once  or  twice  a  day. 
Helen  Say  testified,  on  behalf  of  the  appel- 
lant that  she  knew  Thomas  H.  Capper  for 
15  years,  and  lived  in  his  house  for  S  or  4 
years.  Mr.  Capper  regarded  bis  son  Porter 
well.  After  Mrs.  Capper's  death,  Mr.  Cap- 
per did  not  appear  as  usuaL  He  did  not 
have  any  Interest  in  anything.  He  told  her 
that  be  was  completely  used  up.  She  no- 
ticed when  she  asked  him  about  many  of  the 
things  that  she  needed  that  he  was  not  the 
same.  Fred  Capper  was  always  picking  on 
Porter  about  money  affairs.  She  used  to 
bear  him.  Fred  used  to  complain  of  the  girl 
Porter  was  going  with,  and  she  heard  him 
say  that  Porter  should  never  get  a  dollar  of 
the  money  if  he  could  help  it  This  was 
sold  in  the  father's  presence,  and  both  be- 
fore and  after  the  mother  died.  The  father 
visited  Porter  after  the  death  of  his  wife. 
Fred  said  that  he  did  not  want  Porter  to  have 
tbe  money  on  account  of  the  wife.  James 
C.  Bates  testified,  on  behalf  of  the  appellant 
tbat  he  knew  Thomas  H.  Capper  very  well; 
tbat  after  the  death  of  Mrs.  Capper,  he  often 
talked  with  him  about  his  sons;  that  he 
spoke  very  affectionately  of  Porter,  calling 
blm  'his  baby';  that  he  said  Fred  was  giving 
bim  lots  of  trouble,  that  he  was  obliged  to 
be  up  nights  with  him  frequently. 

"Fred  Henry  Capper,  the  respondent,  testi- 
fied that  his  father  had  said  be  could  not  de- 


pend on  Porter  in  business  matters;  that  he 
could  never  take  a  Job  and  depend  on  Porter 
to  help  him  finish  it  as  he  was  liable  to  leave 
him  in  the  lurch  at  any  time;  that  the  draft 
of  the  wUl,  dated  the  27th  October,  1890,  had 
been  drawn  up  by  him  at  his  father's  dicta- 
tion; that  after  it  was  drawn,  he  had  put  It 
In  his  desk,  from  whence  some  one  had  taken 
it;  that  he  had  never  shown  the  paper  to 
Porter,  and  had  never  spoken  to  him  in  re- 
gard to  it;  that  he  did  not  go  to  Mr.  Welch's 
office  with  his  father;  that  he  had  never 
said  In  his  father's  presence  that  he  would 
kill  him  or  have  the  property,  as  was  testi- 
fied to  by  Fay;  that  he  had  never  said  in  Ills 
father's  presence  that  Porter  would  never  get 
a  dollar,  as  testified  to  by  Mrs.  Ray.  Wil- 
liam H.  Brown  testified,  on  behalf  of  the  ex- 
ecutor, that  he  had  been  an  Intimate  friend 
of  Thomas  H.  Capper  for  25  years  prior  to 
his  death;  tliat  the  elder  Capper,  about  the 
time  of  his  wife's  death,  had  told  him  he 
should  leave  his  property  to  Fred;  that  he 
(Brown)  remonstrated  with  him,  and  told 
him  that  Porter  should  have  something,  but 
that  Mr.  Capper  would  not  hear  of  It 
Mitchell  A  Dearborn  testified  on  behalf  of 
the  executor  that  he  bad  been  an  intimate 
friend  of  the  Capper  family  for  38  years; 
that  he  once,  in  the  autumn  of  1894,  accom- 
panied the  elder  Capper  on  a  visit  he  made 
to  his  son  Porter's  house  In  Somervllle;  that 
on  leaving,  Mr.  Capper  said  to  leave  money 
to  Porter  would  be  like  throwing  It  away. 
Mrs.  Ida  Baldwin  Capper  testified  she  was 
the  wife  of  Fred  H.  Capper;  that  Thomas  H. 
Capper  had  told  her  during  his  life  that  he 
could  not  trust  Porter  in  business  matters, 
that  it  was  a  waste  of  money  to  let  Porter 
have  any.  Charles  A.  Welch,  Esq.,  an  attor- 
ney of  this  court  for  some  50  yean,  testified 
that  Thomas  H.  Capper  came  to  him  alone  6 
months  before  the  will  was  drawn,  and  told 
him  how  he  wished  It  made,  saying  he  was 
going  to  leave  his  property  mostly  to  his  son 
Fred.  Witness  had  known  Mr.  Capper  for 
many  years,  and  so  asked  him  why  he  left  It 
to  one  son,  and  did  not  divide  It  equally  be- 
tween both.  Mr.  Capper,  in  reply,  said  Fred 
was  an  excellent  and  very  kind  son  to  him, 
and  that  Porter  was  a  fine  mechanic.  As 
Mr.  Welch  knew  him  to  be  a  man  of  more 
than  average  Intelligence,  but  very  reticent 
in  regard  to  his  affairs,  he  asked  no  further 
questions.  Later,  when  the  will  was  exe- 
cuted, Mr.  Capper  came  to  the  office  of  the 
witness  alone.  The  witness  never  saw  the 
paper  dated  October  27,  1890,  until  the  hear^ 
Ing  In  the  probate  court  after  the  death  at 
the  testator. 
"Evidence  agreed  to." 

Shepard,  Stebblns  &  Storer,  for  appellant 
F.  H.  Capper.  Gargan  &  Keating  and  S.  0. 
Brackett,  for  appellee. 

FIELD,  C.  J.  On  Issues  to  a  jury  tried 
before  a  justice  of  this  court  the  Jury  found 
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that  the  execution  of  the  alleged  will  was 
procured  "through  the  undue  Influence  of 
Frederick  H.  Capper,  a  son  of  the  testator. 
The  Jury  also  found  that  the  alleged  wUl  was 
executed  In  due  form,  and  that  the  testator 
was  of  sound  mind  at  the  time  of  the  execu- 
tion. No  exception  was  taken  to  any  ruling 
of  the  presiding  justice  at  the  trial.  The  ex- 
ecutor filed  a  motion  for  a  new  trial  upon  the 
issue  of  undue  influence,  which  was  the  third 
Issue,  on  the  ground  that  the  flnding  of  the 
Jury  was  "against  the  law  and  the  evidence 
and  the  weight  of  the  evidence,"  and  he  also 
asked  that  this  issue  to  the  jury  be  discharged. 
This  motion  was  overruled,  and  the  executor 
appealed  to  the  full  court  The  presiding  jus- 
tice has  reported  all  the  evidence  Introduced 
at  the  trial  on  the  Issue  of  undue  Influence. 
The  report  recites:  "The  sole  question  which 
the  executor  seeks  to  raise  being  whether  the 
evidence  was  sufficient  to  warrant  a  flnding 
that  the  execution  of  the  alleged  will  was  pro- 
cured by  the  undue  Influence  of  Frederick  H. 
Capper."  The  report  also  recites  that  "the 
contestant  contends  that,  as  the  executor  took 
no  exception  at  the  trial,  and  asked  for  no 
ruling,  and  as  the  motion  flied  after  the  trial 
was  ovoTuIed,  the  question  sought  to  be  raised 
by  the  executor  is  not  now  open  to  him."  This 
question  also  Is  reported  to  the  full  court 

A  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  Is  against  the  law  and  the  evi- 
dence. Is  usually  addressed  to  the  discretion 
of  the  presiding  justice.  If  an  aggrieved 
I»rty  could  have  required  the  presiding  justice 
at  the  trial  to  mie  upon  the  sufficiency  of  the 
evidence  to  warrant  the  jury  in  flnding  af- 
firmatively a  particular  Issue,  and  neglected  to 
do  so,  he  cannot,  as  of  right,  require  the  pre- 
siding justice,  on  a  motion  for  a  new  trial,  to 
make  a  ruling  on  the  subject  or  to  report  the 
evidence.  New  trials  often  are  granted  on  the 
ground  that  the  verdict  is  against  the  evidence, 
even  when  there  was  some  evidence  to  support 
the  verdict,  proper  to  be  submitted  to  the  jury. 
Unless,  on  the  hearing  of  such  a  motion,  the 
'  facts  in  some  proper  way  are  separated  from 
the  law,  there  is  no  question  of  law  arising 
from  the  decision  on  the  motion  which  can  be 
carried  to  the  full  court  But  the  presiding 
justice  may.  If  he  chooses,  In  deciding  such  a 
motion,  report  the  evidence  to  the  full  court; 
and,  if  he  does  so,  there  may  be  a  question  of 
law  which  the  fiUl  court  can  consider.  With- 
out deciding  In  the  present  case  whether  the 
presiding  justice  Intended  to  report  any  ques- 
tion of  law  If  the  executor  had  no  right  to 
raise  the  question,  we  deem  It  best  to  say 
that  we  have  read  the  evidence  reported,  and 
are  of  opinion  that  it  Is  sufficient  to  warrant 
the  verdict  of  the  jury  on  the  third  Issue. 
There  is  no  question  of  law  or  fact  before  us 
on  the  appeal  frou<  the  decree  of  the  single 
justice  disallowing  the  will,  and  that  decree 
must  be  affirmed.  The  order  overruling  the 
motion  of  the  executor  for  a  new  trial  upon 
the  third  Issue  must  also  be  affirmed.  So  or- 
dered. 


(21  Ind.  App.  260} 

BOOKMAN  V.  BrrrBB. 

(Appellate  Court  of  Indiana.    Nov.  30,  1898.) 

Alibni.ti!io  Wife's  Affections  —  Limitatioms— 
Plbadino— Verdict— Vekike  Db 

Novo— JUDOMBXT. 

1.  In  an  action  for  alienating  a  wife's  affec- 
tions, the  complaint  need  not  set  forth  what 
was  said  by  defendant  to  the  wife,  or  the  char- 
acter of  the  statements  whereby  her  aftections 
were  alienated. 

2.  A  complaint  for  alienating  a  wife's  affec- 
tions, stating  that,  four  years  before,  defend- 
ant began  to  poison  the  wife's  mind,  does  not 
show  that  it  is  barred  by  the  two-years  limita- 
tion, when  it  appears  that  the  wife  did  not 
leave  her  husband,  and  declare  she  would  no 
longer  live  with  him,  until  two  weeks  before 
suit  commenced. 

3.  Failure,  in  a  complaint  for  alienating  a 
wife's  affections,  to  aver  that  defendant  knew 
she  was  plaintiff's  wife,  is  obviated  by  aver- 
ment that  defendant  knowiuRlj,  purposely,  and 
maliciously'  alienated  the  affections  of  plain- 
tiffs wife  from  him,  and  broke  up  his  family. 

4.  Where  special  findings  were  so  ambiguous 
as  to  justify  a  venire  de  novo  on  motion  of  one 
party,  a  judgment  on  the  verdict  for  the  other 
was  properly  refased. 

Appeal  from  circuit  court,  Kosdnsko  coun- 
ty;  H.  S.  Biggs,  Judge. 

Action  by  Hiram  B.  Bitter  against  John  F. 
Bockiman.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

E.  Haymond,  L.  R.  Stookey,  and  A.  F. 
Biggsi  for  appellant  Frazer  &  Oldfattaer 
and  John  D.  Widaman,  for  appellee. 

BLACK,  0.  J.  In  the  appellee's  complaint 
against  the  appellant  it  was  shown  that  tbe 
appellee  and  one  Julia  F.  Thorn  were  mar- 
ried on  the  4th  of  January,  1879,  and  that 
they  lived  together  as  husband  and  wife 
from  that  date-  until  the  12th  of  September, 
1896;  that  four  children  were  born  to  them, 
one  of  whom  bad  died,  and  two  girls  and  a 
boy  still  survive;  that  during  that  period  he 
provided  his  said  wife  with  all  necessary 
food  and  clothing,  and  furnished  her  with  a 
good  and  comfortable  home;  that  he  treated 
her  kindly,  and  was  a  good  and  "dutiful  hus- 
band"; "that  about  four  years  ago,  tbe  de- 
fendant began  to  poison  tbe  mind  of  his  said 
wife  against  the  plaintiff,  and  caused  her  to 
dislike  bim,  by  maliciously  making  to  her 
false  statements  regarding  this  plaintiff,  and, 
by  showing  her  numerous  marks  of  kindness 
and  affection,  his  said  wife  became  In  love 
with  said  defendant  And  the  plaintiff  avers 
that  on  discovering  the  condition  of  mind  of 
bis  said  wife  towards  him,  and  that  she  was 
in  love  with  the  said  defendant,  he  tried  to 
reason  with  her,  and  to  induce  her  to  have 
nothing  more  to  do  with  the  said  defendant 
and  he  forbade  the  said  defendant  to  have 
anything  to  do  with  bis  said  wife.  And  the 
plaintiff  avers  that  the  defendant  berein  i>er- 
slsted  in  his  attentions  to  his  said  wife;  that 
he  would  visit  her  at  the  house  of  this  plain- 
tiff when  the  plaintiff  was  away  from  home, 
both  in  the  daytime  and  at  night,  and  that 
after  the  death  of  defendant's  wife,  his  at- 


Digitized  byLjOOQlC 


Ind.) 


MILLER  V.  FULLER, 


101 


tentlons  to  plainttfTs  wife  became  more  nu- 
merous, and  bis  visits  more  frequent,  until 
plaintiff's  wife  informed  tbls  plaintiff  tbat 
sbe  cared  notbing  for  blm,  and  would  not  live 
wltb  bim  longer,  tbat  sbe  bad  more  regard 
and  affection  for  tbe  defendant  tban  sbe  bad 
for  tbis  plaintiff;  and  on  tbe  said  12tb  day 
of  September,  1896,  sbe  finally  left  tbe  plain- 
tiff, left  ber  borne,  and  declared  tbat  sbe 
would  live  witb  bim  no  longer.  And  the 
plaintiff  avers  tbat  tbe  defendant  has  alien- 
ated tbe  affections  of  bis  said  wife  from  this 
plaintiff,  and  broken  up  plalntlfTs  family; 
tbat  he  has  done  so  Imowlngly,  purposely, 
and  maliciously;  and  that  thereby  he  has  de- 
prived this  plaintiff  of  bis  said  wife,  and 
her  aid,  comfort,  and  love."     Wherefore,  etc. 

It  is  contended  that  upon  a  motion  of  tbe 
appellant,  which  was*  overruled,  the  court 
should  have  compelled  the  appellee  to  malte 
the  complaint  more  specific,  by  stating  there- 
in what  false  and  malicious  statements  tbe 
appellant  made  to  appellee's  wife,  stating  the 
language  used,  and  when  and  where  tbe 
statements  were  made.  We  thinly  the  court 
did  not  en  In  tbis  refusal.  The  gist  of  such 
an  action  is  tbe  plalnttfCs  loss  of  the  society, 
comfort,  and  assistance  of  bis  wife.  In  an 
action  on  tbe  case  for  inducing  the-  plaintiff's 
wife  to  continue  absent.  It  was  held  sufficient 
to  state  that  the  defendant  uniawfuliy  and 
unjustly  persuaded,  procured,  and  enticed 
the  wife  to  continue  absent,  by  means  of 
which  persuasion  she  did  continue  absent, 
etc.,  whereby  the  plaintiff  lost  her  society, 
without  setting  forth  tbe  means  of  persua- 
sion used  by  tbe  defendant  Winsmore  ▼. 
Greenbanli,  WiUes,  677;  1  Chit.  Pi.  405.  See 
Wales  V.  Miner,  89  Ind.  118;  Hlgbman  v. 
Vanosdol,  101  Ind.  160.  In  passing  upon  the 
action  of  the  court  upon  the  motion  to  mai^e 
more  specific,  it  is  sofBcient  to  say  that  it  is 
not  necessary  in  such  a  complaint  to  set 
forth  what  was  said  by  the  defendant  to  the 
plaintiff's  wife,  or  even  to  state  the  character 
of  any  statement  made  by  him  to  her,  where- 
by her  affection  was  alienated,  and  sbe  was 
Induced  to  separate  herself  from  her  husband. 

In  discussing  tbe  action  of  the  court  in  over- 
ruling a  demurrer  to  tbe  complaint  for  want 
of  sufficient  facts,  it  Is  claimed  tbat  tbe  com- 
plaint shows  that  the  cause  of  action  was 
barred  by  tbe  statute  of  limitations;  that  it 
appears  from  the  complaint  tbat  whatever 
damage  was  done  was  accomplished  more 
than  two  years  before  tbe  commencement 
of  tbe  action.  Tbis  claim  in  argument  is  bas- 
ed upon  tbe  statement  in  tbe  complaint  that 
"about  four  years  ago  the  defendant  began  to 
poison  tbe  mind"  of  tbe  appellee's  wife.  But 
it  appears  from  tbe  complaint  tbat  tbe  in- 
jurious consequence  of  tbe  appellant's  wrong- 
ful conduct,  for  which  the  appellee  sought 
damages,  was  not  fully  accomplished  until 
the  wife  left  ber  home  and  the  appellee,  and 
declared  that  she  would  not  live  with  him 
longer.  Tbis  was  on  tbe  12th  day  of  Sep- 
tember,   1896,    which    was    less    than    two 


weeks  before  the  commencement  of  the  ac- 
tion. That  it  required  four  years  of  wrong 
to  accomplish  this  result  cannot  operate  to 
tbe  benefit  of  the  wrongdoer.  We  are  not  re- 
quired to  determine  whether  it  should  not 
emphasize  tbe  injured  husband's  loss.  ■ 

It  is  further  objected  tbat  the  complaint  is 
bad  for  want  of  an  averment  tbat  the  appel- 
lant had  knowledge  of  the  marital  relation  be- 
tween tbe  appellee  and  bis  wife.  The  aver- 
ment tbat  tbe  appellant  had  knowingly, 
purposely,  and  maliciously  alienated  the  affec- 
tion of  the  appellee's  wife  from  bim,  and 
broken  up  his  family, .  taken  in  connection 
with  the  preceding  averments  of  tbe  com- 
plaint, fully  obviates  any  objection  to  the 
pleading  upon  such  ground. 

There  were  two  trials  of  tbe  cause,  and  it 
is  assigned  that  tbe  court  erred  upon  the  first 
trial  in  overruling  tbe  appellantfs  motion  for 
judgment  in  bis  favor  upon  tbe  special  ver- 
dict rendered  by  tbe  jury  at  tbat  trial;  also, 
tbat  it  erred  in  sustaining  appellee's  motion 
after  tbe  first  trial  for  a  venire  de  novo.  The 
special  verdict  on  the  first  trial,  consisting  of 
Interrogatories  and  answers,  was  defective. 
It  contained  much  evidence  against  tbe  appel- 
lant, witb  some  inconsistencies.  It  was  so 
ambiguous  and  uncertain  that  we  think  it 
was  not  error  to  grant  a  venire  de  novo.  If  we 
are  right  in  this  conclusion,  there  could  be  no 
error  in  refusing  judgment  for  tbe  appellant 
upon  the  special  verdict 

Counsel  for  appellant  has  criticised  one  of 
the  instructions  to  the  jury.  When  considered 
in  connection  with  the  other  instructions 
and  the  findings  of  tbe  jury  in  ans;n'er  to  in- 
terrogatories returned  with  the  general  ver- 
dict the  instruction  in  question  cannot  be 
regarded  as  so  incomplete  or  defective  as  to 
render  the  giving  thereof  available  error,  and 
tbe  discussion  of  the  matter  would  not  be 
useful.    Tbe  judgment  is  affirmed. 


MILLBR  et  nx.  v. 


(21  Ind.  App.  2M) 
FULLER. 


(Appellate  Conrt  of  Indiana.    Nov.  30,  1898.) 

Fleadino — Dbuurber  —  Verdict  —  Appeal,  and 
Error— Bill  of  Bxcbptions — Contracts. 

1.  An  averment  that  defendants  entered  into 
a  contract  made  a  part  of  the  pleading  is  good 
on  demurrer,  though  the  name  of  one  defenc?- 
ant  does  not  appear  in  the  body  of  the  con- 
tract but  is  si^ed  thereto. 

2.  After  special  verdict,  a  defective  averment 
becomes  immaterial. 

3.  An  objection  to  a  ruling,  to  be  availing, 
must  be  made  in  time  to  give  the  court  op- 
portunity to  change  it 

4.  A  statement  in  a  bill  of  exceptions  "tbat 
this  was  all  the  testimony  given  in  the  cause" 
is  defective,  "testimony"  and  "evidence"  not 
beine  synonymous. 

Appeal  from  circuit  court,  Ripley  county; 
Willard  New,  Judge. 

Action  by  William  H.  Fuller  against  Reu- 
ben H.  Miller  and  Lizzie  Miller,  bis  wife. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 
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John  B.  Bebnck  and  Nicholas  Cornett;  for 
appellanta.    Jones  &  Jones,  for  apiwUee. 

OOMSTOOK,  J.  Appellee  histltnted  this 
action  against  appellants  to  recover  damages 
for  the  breach  of  an  executory  contract  for 
the  conveyance  of  real  estate,  and  sale  of 
drugs,  fixtures,  and  medical  practice,  of  appel- 
lant Beubcn  H.  Miller,  who  was  a  practicing 
physician,  and  Lizzie  Miller,  his  wife,  residing 
on  the  premises  described  In  the  contract,  at 
the  village  of  Gross  Plains,  Blpley  county, 
Ind.  Appellee  was  a  physician  residing  near 
the  borne  of  apiKllants.  The  contract  la  made 
a  part  of  the  complaint  as  an  exhibit  Ap- 
pellants demurred  separately  to  the  com- 
plaint, which  demurrers  were  overruled,  and 
exceptions  duly  reserved.  The  cause  was  put 
at  Issue  by  general  denial  and  special  answer. 

No  question  is  raised  on  any  of  the  plead- 
ings but  the  amended  second  paragraph  of 
complaint  on  which  the  cause  was  put  at  issue 
and  tried,  and  we  need  therefore  refer  only  to 
It  At  the  request  of  appellants,  the  Jury 
trying  the  cause  returned  a  special  verdict 
upon  which  both  parties  moved  for  Judgment 
The  court  overruled  that  of  appellants,  sus- 
tained that  of  appellee,  and  r^dered  Judg- 
m«it  in  his  favor  for  $1,000.  Appellants'  sev- 
eral motions  for  a  venire  de  novo  and  for  a 
new  trial  were  overruled,  and  exceptions  tak- 
en. The  errors  assigned  are:  <1)  The  court 
erred  in  overruling  the  separate  demurrer  of 
Benben  H.  Miller  to  the  amended  second  para- 
graph of  complaint.  (2)  In  overruling  the 
separate  demurrer  of  aiq;>ellant  Lizzie  Miller 
to  the  amended  second  paragraph  of  com- 
idalnt  ^  In  overruling  appellants'  motion 
for  a  venire  de  nova  (4)  In  its  statements 
of  law.  (6)  In  overruling  appellants'  motion 
for  judgment  on  the  special  verdict  of  the 
Jury.  (^  In  overruling  the  appellants'  mo- 
tion for  a  new  trial.  (7)  la  overruling  Ben- 
ben H.  Miller's  motion  for  a  new  trIaL  (8) 
In  overruling  Lizzie  Miller's  motion  for  a  new 
trial. 

The  first  third,  and  fourth  specifications  in 
the  assignment  of  errors  are  not  discussed, 
and  are  therefore,  under  the  familiar  rule, 
waived.  Under  the  second  specification,  ap- 
pellants' counsel  contend  that  no  cause  of  ac- 
tion Is  shown  against  apiwllant  Lizzie  Miller. 
The  complaint  avers  that  the  plaintiff  and 
defendants  entered  Into  the  written  agree- 
ment upon  which  It  is  based,  and  which  Is 
inade  a  part  thereof.  Her  name  does  not  ap- 
pear In  the  body  of  the  instrument  but  ber 
name  is  signed  thereto.  She  la  thus  suffi- 
ciently connected  therewith.  Besides,  a  spe- 
cial verdict  having  been  returned,  even  if  this 
allegation  was  defective,  it  becomes  imma- 
terial. At  most  it  could  only  be  a  defective 
averment  not  the  entire  omission  of  a  fact 
essential  to  a  cause  of  action.  Woodward  ▼. 
Mitchell,  140  Ind.  406,  39  N.  E.  437;  Assurance 
Cow  V.  McCarty,  18  Ind.  App.  453,  48  N.  B. 
266;  Bau  v.  Manufacturing  Oo.  (Ind.  App.) 
61  N.  B.  945;  Assurance  Oo.  v.  Koonta,  17 


Ind.  App.  54,  46  N.  B.  95.  In  addition,  the 
Jury,  in  answer  to  a  proper  Interrogatory, 
found  that  she  entered  Into  the  contract  In 
suit 

The  argument  of  appellants'  counsel  in 
support  of  the  fifth  specification  of  error  is 
chlefiy  based  upon  the  findings  of  the  spe- 
cial verdict  They  contend  that  each  of 
many  of  the  Interrogatories  submitted  to  the 
Jury  calls  for  more  than  one  fact;  that  there 
are  others  which  state  the  evidence,  and  not 
facts;  and  still  others  that  call  for  mere  le- 
gal conclusions.  The  objections  made  apply 
to  some  of  the  Interrogatories  named,  bot  the 
record  does  not  disdose  that  appellants  at  any 
time  objected  or  excepted  to  them.  Having 
failed  to  do  this,  it  is  now  too  late.  An  ob- 
jection to  any  ruling  of  the  court  to  be  avail- 
ing, must  be  made  in 'time  to  give  die  trial 
court  an  opportunity  to  change  its  ruling. 

The  questions  sought  to  be  presented  hj 
the  sixth,  seventh,  and  eighth  specificationa 
cannot  be  considered  unless  the  evidence  is 
in  the  record.  Appellee's  counsel  Insist  that 
as  it  Is  stated  In  the  bill  of  exceptions  that 
"this  was  all  the  testimony  given  in  the 
cause,"  and  as  there  Is  no  statement  that 
"this  was  all  the  evidence  given  In  the  cause,** 
the  evidence  Is  not  in  the  record.  As  was 
said  by  Elliott,  J.,  in  Kleyla  v.  States  112  Ind. 
146,  18  N.  B.  255:  "The  authorities  require 
ns  to  yield  to  this  contention.  The  word  'tes- 
timony' Is  not  synonymous  with  the  word  'evt- 
dence.'"  Harvey  t.  Smith,  17  Ind.  272; 
Brickley  v.  Weghom,  71  Ind.  497;  Sessengut 
V.  Posey,  67  Ind.  408;  Sandford  Tool  &  FoA 
Co.  V.  Mullen,  1  Ind.  App.  207,  27  N.  E.  448; 
McDonald  v.  Blfes,  61  Ind.  27B;  Printing  Go. 
v.-  Morss,  60  Ind.  163;  Ingel  v.  Scott  86  Ind. 
618;  Bariey  v.  Dunn,  85  Ind.  838;  Mattlnger 
V.  Hallway  Go.,  U7  Ind.  136,  19  N.  B.  733; 
Ehrlsman  T.  Soott,  6  Ind.  App.  696,  82  N.  & 
867.  Admitting  that  there  are  Interrogatories 
forming  part  of  the  special  verdict  which  the 
trial  conrt  might  properly  have  rejected  had 
timdy  objection  been  made,  we  cannot  say. 
In  view  of  the  entire  verdict  that  the  trial 
court  erred  in  its  Judgmott  rendered  thereon. 
Judgment  affirmed. 


(21  Ind.  App.  JST) 
SHBLBUBN  COAL-MIN.  00.  T.  DBLASH- 

MtJTT. 

(Appdlat*  Court  of  Indiana.    Nov.  80,  189S.) 

JCDOKINT — RbS  JODIOATA. 

Through  proceedings  in  an  action  ia  which 
a  receiver  was  appointed,  a  mort^a^ee  acquired 
title  to  the  property.  On  the  trial  of  his  excep- 
tions to  the  receiver's  report  a  laborer  was  ad- 
judged to  have  a  Uen  on  the  property  for  serv- 
ices performed  for  the  receiver.  Held,  in  an 
action  by  the  laborer  to  foreclose  the  lien,  that 
the  mortgagee's  grantee  could  not  question  tba 
validity  of  the  lien. 

Appeal  from  circuit  court,  Sullivan  coun^; 
W.  W.  Moffett  Judge. 
Action  by  Frank  Delashmutt  against  tlte 
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Shelbnm  Ooal-Minlng  Company  to  foreclose 
a  Ilea  on  defendant's  property  for  seryices 
performed  for  a  receiver  who  had  had  charge 
of  the  property.  From  an  order  orerrullng 
a  demnrrer  to  the  complaint,  defendant  ai>- 
peals.   Affirmed. 

John  T.  Hays,  tar  appellant  Bnff  &  Nes- 
Mt,  for  appellee. 

HENLEY,  J.  This  cause  presents  but  one 
question  for  our  decision,  viz.  is  the  com- 
plaint sufficient  to  withstand  a  demurrer  for 
want  of  facts?  The  allegations  of  the  com- 
plaint are  substantially  as  follows:  That  ap- 
pellant Is  a  corporation  engaged  In  the  op- 
eration of  a  coal  mine  at  Shelbum,  in  Sul- 
livan county,  Ind.,  which  coal  mine  is  par- 
ticularly described,  as  to  location,  and  a  par- 
ticular description  is  given  of  all  the  real  es- 
tate. It  Is  further  averred:  That  on  the 
14tb  day  of  June,  1883,  the  Shelbum  Goal 
Company  executed  a  mortgage  upon  said  de- 
scribed property  to  one  C.  C.  Heisen,  which 
mortgage  was  duly  recorded  In  the  record- 
er's office  of  Sullivan  county,  Ind.,  on  the 
22d  day  of  June,  1883,  in  Mortgage  Record 
27,  on  page  524;  and  on  the  14tb  day  of 
Jnne,  1893,  the  said  Shelbum  Ooal  Company 
executed  to  said  Heisen  a  chattel  mortgage 
upon  the  personal  property  connected  with 
and  used  about  said  described  mine,  which 
chattel  mortgage  was  recorded  on  the  22d 
day  of  July  in  the  recorder's  office  of  said 
county  and  state.  In  Mortgage  Record  28,  on 
page  52.  That  after  the  execution  of  said 
mortgages  as  aforesaid  an  action  was  com- 
menced in  the  circuit  court  of  Sullivan  coun- 
ty by  one  Mary  McCIure  against  one  Rich- 
ards and  others,  involving  and  aHecting  said 
mine  so  described,  and  such  proceedings  were 
had  in  said  action  as  that  one  Frank  Bins 
was  by  the  court  appointed  receiver  for  the 
said  Shelbum  Coal  Company;  and  the  said 
Heisen  filed  a  cross  complaint  in  said  action, 
and  foreclosed  his  mortgage,  and  obtained 
thereunder  the  ownership  of  all  the  real  es- 
tate, and  the  personal  property  was  turned 
over  to  the  said  Heisen,  under  the  conditions 
of  the  chattel  mortgage.  That  said  Heisen 
became  the  owner  of  all  of  said  property 
mortgaged  to  him  by  the  Shelbum  Coal 
Company,  subject  to  all  valid  claims  and 
liens  for  labor  done  under  the  said  Blnz  as 
receiver.  That  in  April,  1885,  the  said  re- 
ceiver filed  Ms  report  of  his  said  trust  in  the 
Sullivan  circuit  court,  in  which  report  the 
said  receiver  reported  appellee's  claim  as  a 
valid  claim  for  work  and  labor  done  in  and 
about  said  mine  under  said  receiver,  in  the 
sum  of  $136.  On  the  6th  day  of  April,  1895, 
the  said  Heisen  filed  exceptions  to  the  report 
of  the  receiver;  claiming  in  said  exceptions 
that  the  receiver  was  not  legally  acting,  and 
that  all  debts  and  contracts  made  by  him 
were  unauthorized,  and  that  all  claims  for 
labor  done  in  and  about  said  mines  under 


the  authority  of  said  receiver  were  not  a 
charge  or  lien  against  the  property.  That 
appellee's  claim  was  one  of  the  claims  so 
objected  to  by  said  Heisen.  That  Issues  were 
Joined  upon  said  exceptions,  a  trial  had  in 
said  court,  and  a  finding  and  Judgment  to 
the  effect  that  the  claims  for  work  and  labor 
as  reported  by  said  receiver  were  correct  In 
amount,  and  were  a  lien  upon  said  property. 
A  copy  of  the  finding  and  Judgment  Is  made 
a  part  of  the  complaint  It  is  further  al- 
leged that  said  Judgment  is  in  full  force  and 
effect  snd  remains  unreversed  and  unsatis- 
fied; that  appellee  did  perform  labor  in  and 
about  said  mine  as  aforesaid  at  the  special 
Instance  and  request  of  the  said  receiver, 
and  while  the  said  Blnz  waa  such  receiver,  a 
bill  of  particulars  of  which  work  is  filed  with 
and  made  a  part  of  the  complaint;  that  there 
is  due  appellee  the  sum  of  $135,  with  6  per 
cent  interest  for  two  years;  that  said  Hei- 
sen and  others  have  formed  a  corporation 
known  as  the  Shelbum  Coal-Mining  Compa- 
ny, which  last-named  corporation  Is  now  in 
the  possession  and  control,  and  is  (derating 
and  claiming  the  ownership,  of  the  said  mine 
and  mining  property  herein  described.  Judg- 
ment is  asked  fw  $170;  that  the  same  be  de- 
clared a  lien  upon  the  property  described  in 
the  complaint;  that  said  lien  be  foreclosed, 
and  the  property  ordered  sold  to  pay  appel- 
lee's claim.  Appellant's  demurrer  to  the  com- 
plaint was  overruled. 

As  before  stated,  this  ruling  of  the  lower 
court  is  the  only  question  presented  by  the 
record  in  this  cause.  The  necessary  infer- 
ence from  the  complaint  is  that  the  Shelbum 
Coal  Company  owned  the  mining  property 
therein  described,  at  the  time  of  the  execu- 
tion of  the  mortgages  to  Heisen;  that  In  a 
certain  action  begun  in  the  SuUivau  circuit 
court  a  receiver  for  said  property  was  ap- 
pointed; that  by  and  through  proceedings 
Instituted  in  said  action,  the  said  Heisen  ob- 
tained a  titie  to  all  of  said  mortgaged  proper- 
ty, which  property  was  subject  to  the  lieu  of 
appellee's  claim,  as  established  by  the  court 
in  Its  Judgment  rendered  on  the  exceptions 
to  the  receiver's  report  Heisen  was  a  par- 
ty to  both  actions.  He  was  the  cross  com- 
plainant in  the  action  in  which  the  receiver 
was  appointed,  and  excepted  to  the  report 
of  the  receiver.  It  was  upon  the  trial  of  the 
exceptions  to  the  receiver's  report  that  ap- 
pellee's claim  was  declared  valid,  the  amount 
fixed,  and  it  was  held  to  be  a  Hen  upon  the 
property  purchased  by  Heisen.  Whatever  ti- 
tie appellant  has  In  the  property  was  ac- 
quired from  Heis^i.  Appellant  cannot  now 
question  the  legality  of  appellee's  claim.  The 
Interested  parties  were  all  before  the  court 
in  the  action  wherein  the  appellee's  rights 
were  adjudicated.  We  think  the  complaint 
states  abundant  facts,  which  when  uncon- 
troverted.  Justified  the  court  in  rendering 
Judgment  for  appellee.  The  demurrer  was 
properly  overruled.    Judgment  affirmed. 
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(21  Ind.  App.  2a) 

NATIONAL  EXCH.  BANK  OF  ANDERSON 
T.  BERRY  et  al. 

(Appellate  Court  of  Indiana.    Not.  30,  1898.) 

Fromissort  Notbs  —  Holders  for  Valub  —  Ap- 
peal—Evidbnce— Bill  <>p  Exceptions— Re- 
TiKW  —  Special  Xntbrrooatouies. 

1.  A  holder  of  notes  as  collateral  security  is 
a  holder  for  value. 

2.  Ordinary  promissory  notes  were  indorsed 
to  a  bank  as  collateral  security  for  a  note  of 
the  indorser.  The  cashier  knew  that  the  maker 
of  the  notes  pledged  had  ample  me.ins,  and  the 
indorser  stated  they  represented  advancements 
of  money  by  him  to  the  maker.  The  latter 
lived  a  tew  miles  in  the  country,  and  the  bank 
made  no  inquiry  of  herj  relying  on  the  "sol- 
vency of  the  notes,"  and  on  "the  fact  that  they 
were  payable  in  bank."  Eeld  not  to  charge 
the  indorsee  with  notice  of  defenses. 

3.  Horner's  Rev.  St.  1897,  §  6o0a,  providing 
that,  to  make  evidence  part  of  the  record,  it 
is  sufficient  if  the  transcript  contains  the  orig- 
inal bill  of  exceptions  embracing  such  evidence, 
if  it  appears  from  the  record  that  such  bill  was 
duly  presented  to  the  judge,  approved  and  sign- 
ed by  him,  and  filed  with  the  trial  clerk  or  in 
open  court,  and  providing  that  the  act  shall  not 
apply  "to  cases  now  pending  on  appeal,"  ex- 
tends to  appeals  which  were  perfected  after 
the  act  became  operative;  and  in  such  case  the 
record  need  not  affirmatively  show  that  the  long- 
hand manuscript  of  the  evidence  was  filed  in 
the  clerk's  office  before  it  was  embraced  in  such 
exceptions. 

4.  A  special  interrosatory,  tvhether,  when 
notes  were  indorsed,  the  indorsee  could  have 
learned  of  the  maker  that  the  notes  were  with- 
out any  consideration,  was  erroneous,  as  calling 
for  a  conclusion  of  law. 

Appeal  from  superior  court,  Madison  coun- 
ty; Henry  C.  Ryan,  Judge. 

Action  by  the  National  Exchange  Bank  of 
Anderson,  Ind.,  against  Henrietta  M.  Berry  and 
others.  There  was  a  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

Henry,  McMahan  &  Van  Osdol,  for  appellant. 
W.  S.  EUls  and  Klttlnger,  Reardon  &  DlTen, 
for  appellees. 

COMSTOCK,  J.  Appellant  (plaintiff  below) 
Instituted  this  suit  to  recover  of  appellees  on 
five  promissory  notes  executed  by  Henrietta 
M.  Berry  to  her  co-appellee,  and  by  him  In- 
dorsed before  maturity  to  appellant  as  collater- 
al security  for  two  promissory  notes  executed 
by  appellee  McMlllen  to  appellant  for  borrow- 
ed money.  Appellee  Henrietta  M.  Berry  an- 
swered In  five  paragraphs:  (1)  A  general  de- 
nial; the  others  pleading  fraud,  want  of  con- 
sideration, and  set-off.  Appellant  replied  (1) 
by  general  denial;  (2)  setting  up  a  considera- 
tion on  part  of  appellant,  and  alleging  that  ap- 
pellant had  no  notice  of  any  fraud,  or  want  of 
consideration  of  the  notes  In  question.  Upon 
the  issues  thus  formed  a  trial  was  had  by  a 
Jury,  resulting  In  a  verdict  in  favor  of  appel- 
lee Henrietta  M.  Berry.  Appellant  moved  for 
a  new  trial  upon  the  grounds  (1)  that  the  ver- 
dict was  not  sustained  by  the  evidence;  (2) 
that  the  verdict  was  contrary  to  law.  This 
motion  was  overruled,  and  exceptions  taken. 
Appellee  McMillen  Joins  In  the  appeal,  and  con- 
fesses error. 


Appellant's  counsel  discuss  but  one  specifica- 
tion In  the  assignment  of  errors  (thus  waiving 
the  others),  which  Is  that  the  court  erred  In 
overruling  appellant's  motion  lor  a  new.  trlaL 
The  notes  sued  on  were  governed  by  the  law 
merchant,  and,  with  tbe  exception  of  one  as- 
signed before  maturity,  as  security  for  an 
Indebtedness  of  McMillen  due  appellant.  "One 
who  takes  the  assignment  of  notes  governed  by 
the  law  merchant  as  collateral  security  Is  a 
holder  for  value."  Valette  v.  Mason,  1  Ind. 
288;  Work  v.  Bray  ton,  5  Ind.  397;  Straughan 
V.  Falrchlld,  80  Ind.  598;  Farmers'  Loan  & 
Trust  Co.  V.  Canada  &  St  L.  Ry.  Co.,  127  Ind. 
268,  26  N.  E.  784.  If  appellant  took  these  notes 
for  value,  before  maturity,  without  notice  that 
Henrietta  M.  Berry  had  any  defense  to  them, 
It  took  them  freed  from  any  defense  which 
might  have  been  made  against  them  in  the 
hands  of  McMillen. 

Appellant  asks  a  reversal  of  Judgment  npon 
the  ground  that  there  Is  no  evidence  showing, 
or  from  which  It  could  reasonably  be  inferred, 
that  appellant  had  notice  of  appellee  Berry's 
defense  to  the  notes.  We  understand  the  law 
to  be,  as  announced  by  the  supreme  and  ap- 
pellate courts  of  this  state  with  reference  to  the 
purchase  of  negotiable  paper  before  maturity, 
that  If  there  Is  anything  about  the  paper  Itself, 
or  the  circumstances  attending  its  present- 
ment for  discount,  calculated  to  excite  suspi- 
cion In  the  mind  of  a  reasonably  cautious  per- 
son, it  is  the  duty  of  the  purchaser  to  make  in- 
quiry as  to  Its  gemilneness;  otherwise  not. 
Tescher  v.  Merea,  118  Ind.  586,  21  N.  B.  316; 
Bank  v.  Leonhart,  126  Ind.  206,  25  N.  B.  1099. 
Hankey  v.  Dovmey,  3  Ind.  App.  331,  29  N. 
E.  C06,  and  authorities  there  cited.  Under  this 
view  of  the  law,  let  us  examine  the  evidence: 
Appellee  Berry  in  her  testimony,  admitted  the 
execution  of  the  notes.  The  only  witness  who 
testified  as  to  their  negotiation  was  tbe  cashier 
of  tbe  appellant  bank,  between  whom  and  Mc- 
Mlllen (appellee)  the  business  resulting  In  the 
Indorsement  of  the  notes  in  question  vras  trans- 
acted. The  notes  are  set  out  In  the  evidence. 
There  is  nothing  unusual  In  the  form  or  on  the 
face  of  them,'  to  arouse  suspicion.  The  cashier 
testified  that  appellee  McMlllen  was  indebted 
to  the  bank  for  borrowed  money;  that  the  bank 
loaned  him  an  additional  $100,  taking  a  new 
note  for  $470,  covering  the  total  indebtedness, 
and  received  the  notes  in  suit  as  collateral;  that 
be  (the  cashier)  knew  at  the  time  the  notes 
were  Indorsed  to  the  bank  that  Berry,  the 
maker  of  the  notes,  owned  80  acres  of  land  a 
few  miles  from  town,  on  which  there  was  an 
Incumbrance  of  ?1,300  or  $1,400;  that  he  be- 
lieved It  ought  to  bring  $3,200;  that,  before 
the  Indorsement  of  the  notes  to  the  bank,  Mc- 
Millen Informed  him  that  the  notes  had  been 
executed  to  him  for  a  valuable  consideration, — 
for  money  advanced  by  him  to  appellee  Ber- 
ry; that  he  knew  appellee  Berry;  that  she 
lived  a  few  miles  from  the  bank,  in  the  coun- 
try; that  he  made  no  inquiry  concerning  the 
notes  of  her;  that  he  took  them  "relying  np- 
on the  fact  that  they  were  payable  In  bank," 
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and  "on  the  solvency  of  the  notes."  The  fore- 
going facts  are  undisputed.  In  them  we  see 
nothing  to  deprive  appellant  of  the  rights  of  a 
good-faith  purchaser,  for  value,  before  ma- 
turity, of  commercial  paper.  As  to  the  merits 
of  the  controversy  between  appellees  Berry 
and  McMillen,  we  intimate  no  ophiioa  We 
do  not  understand  Gronkhite  v.  Nebeker,  81 
Ind.  319,  to  be  in  conflict  with  the  later  de- 
cision of  the  supreme  court  cited  herehi. 

Counsel  for  appellees  contend  that  the  evi- 
dence is  not  properly  in  the  record,  and  that, 
therefore,  the  questions  presented  by  the  as- 
signment of  errors  cannot  be  considered  by 
this  court.  They  insist  that  the  evidence  is 
not  in  the  record  because  it  does  not  affirma- 
tively appear  that  the  stenographer's  longhand 
manuscript  of  his  shorthand  notes  was  filed  in 
the  clerk's  office  before  it  was  incorporated  In 
the  bill  of  exceptions.  Whether  it  was  or  was 
not  so  ffied,  we  need  not  decide.  The  transcript 
was  filed  in  this  court  December  31,  1897,  and 
is  therefore  to  be  tested  by  the  act  approved 
March  8,  1897  (Acts  1897,  p.  244;  Homer's 
Rev.  St.  1897,  §  650a).  Store  Co.  v.  Uam- 
mdnd  (Ind.  App.)  51  N.  E.  506.  Under  that 
act,  if  it  appears  from  the  record  that  the  orig- 
inal bill  of  exceptions  embracing  the  evidence 
was  presented  within  the  time  allowed  to 
the  judge,  approved  and  signed  by  him,  and 
duly  filed,  it  is  sufficient  The  record  shows 
that  this  was  done. 

With  the  general  verdict,  the  Jury  returned 
answers  to  certain  Interrogatories.  Among 
them  was  the  following,  numbered  8,  and  an- 
swer thereto:  "At  the  time  of  the  indorse- 
ment of  the  notes  in  suit  to  the  plahitiff,  could 
the  plaintier  have  learned.  By  making  proper  in- 
quiry of  the  defendant  Henrietta  M.  Berry,  that 
each  and  all  of  said  notes  so  executed  on  the 
2Gth  day  of  February,  1896,  were  given  to  said 
John  M.  McMillen,  plaintiff's  indorser,  without 
any  consideration  whatever?  Answer.  Yes." 
The  question  called  for  a  legal  conclusion,  and 
must  therefore  be  disregarded.  The  remain- 
ing interrogatories  and  answers  were  i)ertlnent 
to  the  questions  of  fraud  and  want  of  consid- 
eration as  between  appellees,  but  do  not  show 
notice  to  appellant.  Judgment  reversed,  with 
instructions  to  the  trial  court  to  sustain  appel- 
lant's motion  for  a  new  trlaL 


(21  Ind.  App.  707) 

ADDISON  SCHOOL  TP.  et  al.  t.  SCHOOL 
CITY  OF  SHBLBYVILLB. 

(Appellate  (3onrt  of  Indiana.    Not.  30,  1898.) 

Sdpbbmb  ConUT— Decisions— Retroactivb  Kpfect 
— Doo  Tax. 

The  decision  of  the  supreme  court  requir- 
ing township  trustees  to  distribute  the  surplas 
dog  fund  among  towns  and  cities,  under  Burns' 
Rev.  St.  1894,  §  8654  (Horner's  Rev.  St.  1897, 
{  2651h),  thereby  overruling  a  prior  decision  to 
a  contrary  effect,  enables  a  town  to  recover  its 
share  of  such  fnnd,  though  the  trustees  had 
expended  it  for  other  purposes,  after  the  first 
decision  was  made,  and  before  it  was  overruled. 


Appeal  from  circuit  court,  Shelby  county; 
W.  J.  Buckingham,  Judge. 

Action  by  the  school  city  of  ShelbyviUe 
against  the  Addison  school  township  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Wilson  &  Yarllng,  for  appellants.  Hord  & 
Adams,  for  appellee. 

ROBINSON,  J.  Appellee,  in  this  action, 
seeks  to  recover  its  pro  rata  share  of  the  sur- 
plus dog  fund  remaining  in  the  hands  of  ap- 
pellant for  the  years  1893  and  1894.  It  is 
alleged  in  the  first  paragraph  of  complaint 
that,  in  March  of  said  year  1893,  the  surplus 
dog  fund  over  $50  in  the  hands  of  appellant 
was  I311.GG;  that  a  portion  of  said  sum 
should  have  been  distributed  to  appellee  in 
proportion  to  its  enumeration  for  school  pur- 
poses, and  that  said  pro  rata  share  Is  $278.77; 
that  appellee  received  no  part  of  said  fund; 
that  appellant  failed  and  refused  to  pay 
any  part  thereof  to  appellee,  but  expended 
the  same  for  the  benefit  of  the  schools  of 
the  school  township.  The  second  paragraph 
of  complaint  seeks  to  recover  the  sum  of 
$244.33,  appellee's  pro  rata  share  for  the 
year  1804.  A  demurrer  by  Addison  school 
township  to  each  paragraph  of  the  complaint 
was  overruled,  and,  appellant  refusing  to 
plead  farther,  judgment  was  rendered  in 
appellee's  favor  for  $523.  The  overruling  of 
this  demurrer  is  the  only  question  presented. 

By  section  8654,  Bums'  Rev.  St  1894  (sec- 
tion 2651h,  Homer's  Rev.  St.  1897),  provi- 
sion is  made  for  the  disposition,  by  the  town- 
ship tmstee,  of  the  surplus  dog  fund  over  $50 
in  his  hands  in  March  of  each  year.  The 
above  section  was  construed  by  the  supreme 
court  in  the  case  of  Taggart  v.  State,  142 
Ind.  668,  40  N.  E.  260,  42  N.  F.  352;  and  it 
was  held  that  the  trustee,  under  that  section, 
was  required  to  turn  over  to  each  school  cor- 
poration within  his  township  its  pro  rata 
share  of  such  fund  in  proportion  to  its  enu- 
meration. It  is  argued  by  counsel  for  appel- 
lant that,  at  the  times  complained  of,  it  was 
the  law,  as  declared  by  the  supreme  court, 
that  no  part  of  said  fund  Iielonged  to  appel- 
lee, and  that  the  question  here  is  whether  the 
rights  of  the  parties  to  the  fund  in  this  ac- 
tion will  be  determined  by  the  law  as  it  is 
now  dedared  to  be,  or  as  It  .was  declared  to 
be  by  the  supreme  court  at  the  times  it  is 
claimed  appellant  obtained  the  funds  sued 
for;  in  other  words,  whether  a  decision  by 
the  supreme  court  made  since  the  acts  com- 
plained of  were  done  will  be  given  a  retro- 
active effect  In  the  recent  case  of  Center 
School  Tp.  V.  State,  150  Ind.  168,  49  N.  E. 
961,  the  supreme  court  had  before  it  this 
same  question,  and  held  adversely  to  the  po- 
sition maintained  by  appellant's  counsel. 
Upon  the  authority  of  that  case,  the  judg- 
ment must  be  affirmed.  See  Center  School 
Tp.  V.  State,  20  Ind.  App.  703,  61  N.  E.  103. 
Judgment  affirmed. 
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(21  iDd.  App.  231) 

PORT  HURON  ENGINE  &  THRESHER  CO. 

T.  SMITH  et  al. 
(Appellate  Ck>urt  of  Indiana.    Not.  30,  1898.) 

APPBAI.  —  RSCOKD  —  ASSIONMENTS  OF  EkHOK  — 

Causes  fob  New  Tkial— Review— Etidenob  — 
Instkuctions— Sales— Wabranit  —  Notiob  of 

BkEACH— AOENCr. 

1.  Error  in  suppressing  a  deposition,  or  in 
giying  or  refusing  instructions,  is  ground  for 
new  trial,  and  hence  cannot  be  independentlT' 
assigned  an  error  on  appeal. 

2.  An  entry  in  the  record  that  "all  the  In- 
structions to  the  jury  are  now  filed  and  ordered 
to  be  made  a  part  of  the  record  without  a  bill 
of  exceptions"  does  not  Include  instructions  re- 
quested and  refused. 

_  3.  No   error  can   be  predicated   on   instmc- 
tions  to  which  no  excepnons  were  taken  below. 

4.  Where  one  bought  a  machine  on  an  agree- 
ment that  a  warranty  thereof  would  be  consid- 
ered fully  satisfied  nnless  the  buyer  gave  the 
seller  and  the  agents  from  whom  they  pur- 
chased written  notice  within  10  days  after 
trial  and  its  failure  to  fulfill  the  terms  of  the 
warranty,  and  the  buyer  gaye  the  agent  selling 
it  a  Terbal  notice  of  defects,  and  he,  acting  for 
the  seller,  nndertook  to  remedy  them,  no  oth- 
er notice  is  required,  since  notice  to  liie  agent 
was  notice  to  the  principal. 

5.  The  appellate  court  cannot  Veigh  the  evi- 
dence to  determine  where  the  preponderance 
lies. 

Appeal  from  circuit  court,  Huntington  coun- 
ty; J.  W.  Adair,  Judge, 

Action  by  the  Port  Huron  Engine  &  Thresh- 
er Company  against  John  W.  Smith  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Afllrmed. 

Thomas  O.  Smith,  3.  0.  Branyan,  and  E. 
D.  Smith,  for  appellant  R.  A.  Kaufman  and 
Wbltelock  &  Oook,  for  appellees. 

ROBINSON,  J.  Appellant  brought  suit 
against  appellees  on  a  promissory  note  exe- 
cuted by  the  appellees  as  l)art  payment  for 
a  threshing  outfit,  consisting  of  traction  en- 
gine, separator,  and  necessary  appurtenances, 
purchased  of  tlie  Upton  Manufacturing  Com- 
pany, which  note  was  afterwards,  for  value, 
and  before  maturity,  assigned  to  appeUant 
Appellees  answered  in  general  denial,  and 
also  an  answer  of  warranty  and  breach  there- 
of. A  trial  by  jury  resulted  in  a  verdict  for 
appellees. 

The  first  assignment  of  error— "sustaining 
defendants'  motion  to  suppress  parts  of  plain- 
tUTs  deposition,  to  which  the  plaintiff  at  the 
time  excepted"— presents  no  question,  for  the 
reason  that  such  a  motion  must  first  be  speci- 
fied as  a  cause  for  a  new  trial;  and  such  was 
not  done.  Burnett  v.  Mllnes,  148  Ind.  230, 
46  N.  E.  464;  Hatton  t.  Jones,  78  Ind.  466; 
Patterson  v.  Lord,  4T  Ind.  203. 

The  next  twelve  assignments  of  error  are 
the  refusing  to  give  certain  Instructions,  and 
the  giving  of  certain  instructions  therein 
specified.  These  assignments  present  no 
question.  "The  assignment  of  the  causes  for 
a  new  trial  as  error  Is  not  the  propei  mode 
of  raishig  any  question  embraced  in  the  mo- 
tion for  a  new  trial."  Busk.  Prac.  p.  126; 
Todd  V.  Jackson,  75  Ind.  272;    Freeze  v.  De 


Pny,  67  Ind.  188;  Baecher  t.  State,  19  Ind. 
App.  100,  49  N.  E.  42. 

The  fourteenth  assignment  of  error  Is  over- 
ruling appellant's  motion  for  a  new  triaL  The 
fourth,  fifth,  sixth,  and  seventh  causes  for  a 
new  trial  are  the  refusal  of  the  court  to  glvf 
Instructions  numbered  9,  11,  12,  14,  and  ID, 
requested  by  appellant  The  instructions  giv- 
en to  the  jury,  and  those  requested  by  appe^ 
lant  and  refused,  have  not  been  brought  into 
the  record  by  any  bill  of  exceptions.  An  at- 
tempt was  made  to  have  them  made  a  pan 
of  the  record  by  order  of  court  The  record 
entry  for  that  purpose  is  as  follows:  "And 
all  the  instructions  to  the  jury  are  now  filed 
and  ordered  to  be  made  a  part  of  the  record 
in  the  cause,  without  bill  of  exceptions,  to 
wit."  Then  follows  a  copy  of  all  the  instruc- 
tions given,  and  of  Instructions  requested  and 
refused.  The  point  is  made  by  appellees' 
counsel,  and  seems  to  be  well  made,  that 
none  of  the  instructions  requested  by  appel- 
lant and  refused  by  the  court  are  properly 
In  the  record.  In  the  sixth  clause  of  section 
642,  Bums'  Rev.  St  1894  (section  633,  Hor- 
ner's Rev.  St  1897),  It  Is  provided  that  "all 
instructions  given  by  the  court  must  be  sign- 
ed by  the  judge,  and  filed  together  with  those 
asked  for  by  the  parties,  as  a  part  of  the  rec- 
ord." In  Childress  v.  Callender,  108  Ind. 
394,  9  N.  E.  292,  the  court,  speaking  of  the 
above  provision,  said:  "In  construing  this 
statutory  provision,  It  has  been  uniformly 
held  that  in  order  to  save  any  question  for 
our  decision  in  reference  to  the  giving  or  re- 
fusal of  Instructions,  It  mast  be  shown,  in 
some  manner,  that  such  Instructions  were 
filed  'as  a  part  of  the  record.'  Supreme 
Lodge  V.  Johnson,  78  Ind.  110;  O'Dtmald  ▼. 
Constant,  82  Ind.  212;  Elliott  T.  Russell,  92 
Ind.  526;  Olds  v.  Deckman,  98  Ind.  162; 
Landwerlen  v.  Wheeler,  106  Ind.  523,  5  N.  E. 
888."  The  expression  "all  the  Instmctions 
given  to  the  jury"  cannot  be  said  to  include 
all  instructions  requested  and  refused.  This 
Is  not  an  order  that  all  instructions  requested 
should  be  filed  and  made  a  part  of  the  record. 
It  Is  well  settled  that  Instructions  given  and 
those  requested  must  be  brought  into  the  rec- 
ord, either  by  a  bill  of  exceptions  or  by  or- 
der of  court  The  instructions  requested  and 
refused  have  not  been  brought  into  the  rec- 
ord by  either  of  these  methods,  and  no  ques- 
tion Is  presented  on  the  refusal  to  give  such 
InstructlMis. 

The  eighth  and  ninth  causes  for  a  new  trial 
were  the  giving  to  the  jury  instructions  16 
and  IS.  The  instructions  which  were  given 
to  the  jury  were  filed  and  ordered  made  part 
of  the  record,  as  appears  from  the  entry 
above  set  out  But  It  is  argued  that  no  ques- 
tion is  presented  upon  the  giving  of  these  in- 
structions, because  no  proper  exception  was 
taken.  As  already  stated,  the  instructions 
were  not  brought  Into  the  record  by  any  bill 
of  exceptions.  Nor  is  there  anything  In  the 
record  to  show  that  appellant  excepted  to  the 
Solving  of  instructions  16  and  18  at  the  time 
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they  were  given  or  at  any  time.  Neither 
does  the  order  bringing  the  Instructions  Into 
the  record;  nor  Is  It  shown  anywhere  in  the 
record,  either  by  marginal  notes  by  the  judge 
and  dated,  or  fn  any  other  manner,  that  ap- 
pellant took  any  exception  to  the  giving  of 
the  above  Instruction.  It  therefore  follows 
that  appellant  cannot  complain  in  this  court 
of  the  supposed  error  of  the  trial  court  in  giv- 
ing these  two  Instructions.  Railroad  Co.  v. 
Lutes,  112  Ind.  276,  11  N.  E.  784,  and  14  N. 
£.  706;  Olds  V.  Deckman.  98  Ind.  162;  Land- 
werlen  v.  Wheeler,  106  Ind.  623,  6  N.  E.  888; 
Joseph  v.  Mather,  110  Ind.  114,  10  N.  B.  78; 
SUver  V.  Parr,  115  Ind.  113,  17  N.  E.  114. 

In  the  Interrogatories  returned  with  the 
general  verdict,  the  Jury  found  that  the  en- 
gine and  threshing  machine  outfit  were  sold 
to  appellees  by  Esta  G.  Grill,  agent  of  the 
Upton  Manufacturing  Company;  at  the  time 
the  machinery  was  ordered,  a  warranty  was 
given  on  the  same;  that  the  engine  was  not 
well  made,  from  good  material,  and  durable, 
with  proper  care  and  management;  that  Ly- 
man Myers,  the  engineer,  was  sufficiently  ex- 
perienced and  competent  to  properly  operate 
said  engine;  that  said  engine,  when  In  the 
hands  of  an  experienced  and  competent  en- 
gineer, did  not  develop  full  12  horse  power; 
that,  when  said  machinery  failed  to  operate 
well,  appellees,  shortly  after  commencing  to 
operate  the  same,  gave  written  and  verbal  no- 
tice toCrlU,  the  agent,  at  North  Manchester, 
Ind.;  that  said  CrlU  came  to  appellees,  and 
assisted  and  instructed  them  in  operating  the 
same,  and  that  he  did  not  leave  said  machin- 
ery operating  well  when  he  left;  the  machine 
was  never  in  good  running  order,  and  notice 
of  that  fact  was  given  different  times;  that 
appellees  ran  the  machine  five  or  six  weeks 
altogether  In  the  fall  of  1890;  that  the  Upton 
Manufacturing  Company  did  not  furnish  any 
new  part  or  repairs;  that  the  Upton  Company 
agreed  to  furnish  duplicate  parts  of  said  ma- 
chinery, free  of  charge,  when  requested  by 
appellees,  but  did  not  fulfill  the  agreement: 
that  during  the  fall  of  1890,  appellees  threshed 
with  said  machinery  about  five  or  six  thou- 
sand bushels;  that  appellees,  within  10  days 
after  a  trial  and  the  failure  of  said  machin- 
ery to  operate  satisfactorily,  and  in  full  of 
said  warranty,  gave  written  and  verbal  no- 
tice to  the  Upton  Company,  through  their 
agent,  CrlU;  that  the  aitcnt,  Crill,  after  he 
had  tried  to  make  the  machine  do  good  work, 
and  had  failed.  Informed  appellees  that  he 
could  not  make  said  machinery  do  good  and 
successful  work,  and  that  appellees  Informed 
Crill  that  they  would  not  undertake  to  oper- 
ate said  machinery  any  longer  in  that  condi- 
tion; that  said  CrlU  then  and  there  stated  to 
appellees  that  he  would  notify  the  company 
to  send  some  one  to  fix  the  machinery,  and 
for  them  to  go  on  and  thresh  and  do  the  best 
they  could  until  the  man  came,  and  that  ap- 
pellees relied  upon  such  statement  of  said 
Crill;  that  the  company  never  sent  any.  one 
to  dx  the  machinery.    The  warranty  contain- 


ed in  the  original  order  or  contract  of  sale  of 
said  machinery  provides,  among  other  tbinss, 
that  It  was  well  made,  from  good  material, 
and  durable  with  proper  care,  and  that  the 
engine  was  of  the  capacity  represented,  "con- 
ditioned that  if,  upon  trial,  the  purqhasers  are 
unable  to  make'  it  operate  well,  notice  Is'  to 
be  given  to  the  party  seUlng  It,  and  to  the 
Upton  Manufacturing  Company,  at  Port  Hu- 
ron, Mich.,  and  time  given  to  get  to  It  and 
put  it  in  order.  If  they  are  not  able  to  make 
It  perform  as  above,  the  purchasers  rendering 
necessary  assistance,  and  the  fault  Is  In  the 
machine.  It  Is  to  be  taken  back,  and  the  pay- 
ment refunded,  or  the  defective  part  rem- 
edied. But  if  the  purchasers  fail  to  make  it 
perform  through  improper  management  or 
want  of  skill,  and  call  on  the  manufacturers 
or  their  representatives  as  above  stated,  then 
the  purchasers  are  to  pay  aU  expenses  In- 
curred. This  warranty  shall  be  considered 
fully  satisfied  unless  the  purchasers  shall 
give  us,  and  our  agents  of  whom  they  pur- 
chased said  machinery,  written  notice,  with- 
in ten  days  after  trial,  of  its  faUure  to  fulfill 
the  terms  of  the  warranty." 

There  Is  no  evidence  In  the  record  that  ap- 
peUees  gave  written  notice  to  the  Upton  Com- 
pany. There  is  evidence  that  notice  was  giv- 
en the  agent,  Crill,  and  that  he  acted  upon 
such  notice.  It  Is  argued  by  counsel  for  ap- 
pellant that  this  Is  not  sufficient.  A  contract 
of  warranty  very  sImUar  to  that  In  the  case 
at  bar  was  before  this  cour  In  Thresher 
Co.  V.  Kennedy,  7  Ind.  App.  502,  34  N.  E. 
8o6.  In  the  warranty  in  that  case  it  was 
provided  that.  If  the  machine  should  fail  to 
flU  said  warranty,  written  notice  should  be 
given  to  plaintiff,  at  Springfield,  Ohio,  and 
also  to  the  local  agent  of  whom  the  machine 
was  purchased,  stating  wherein  it  failed  to 
flU  said  warranty,  and  a  reasonable  time  al- 
lowed to  remedy  such  defect  Speaking  of  a 
paragraph  of  answer  setting  up  this  war- 
ranty, and  averring  that  notice  of  defects  was 
given  to  the  agent  who  sold  the  machine,  the 
court  said:  "As  to  this  paragraph,  appel- 
lant's counsel  say  it  is  defective,  in. that  there 
Is  no  averment  that  the  defendants  notified 
the  plaintiff  In  writing,  at  its  home  office,  In 
Springfield,  Ohio.  But  there  is  an  averment 
that  its  general  agent  was  notified,  and  that, 
through  Its  agent,  It  accepted  and  acted  upon 
such  notice.  By  such  action,  the  appellant 
waived  the  written  notice."  See,  also,  Ma- 
chine Co.  T.  Gray,  100  Ind.  285;  Loan  Co.  v. 
Dunn,  106  Ind.  110,  6  N.  E.  131. 

There'  was  some  evidence  that  the  engine 
was  defective;  was  unsklllfuUy  constructed; 
that  It  would  not  furnish  the  necessary  pow- 
er for  threshing,  on  account  of  its  defective 
constrnctlon;  that  the  separator  did  not  clean 
the  wheat;  that  the  agent  CrUl  was  notified 
of  the  failure  of  the  machine  to  properly 
work,  and  tried  to  remedy  the  defects,  and 
failed,  and  stated  to  the  purchasers  that  be 
himself  was  unable  to  fix  It,  ard  for  appel- 
lees to  go  ahead  with  it,  and  do  what  tiiey 
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could,  and  he  wonld  send  or  write  at  once 
for  a  man  to  the  company  to  come  and  fix  It, 
and  see  that  It  was  made  satisfactory;  that 
when  taking  the  engine  home  when  flrat 
purchased,  and  when  Agent  CriU  was  along, 
the  engine  failed  to  work  on  the  road  home, 
and  had  to  be  hauled  home  with  a  team;  that 
Ita  defects  never  were  remedied  by  the  sell- 
ers; ihat,  some  five  or  six  weeks  after  the 
machine  was  purchased,  Crlll  told  appellees 
that  he  had  notified  the  company  about  the 
defects,  but  it  does  not  appear  from  the  evi- 
dence when  CriU  gave  the  company  this 
notice.  It  is  not  disputed  that  Grill  was  the 
agent  of  the  Upton  Company  to  make  sales 
of  its  machinery,  and  was  such  at  the  time  he 
received  notice  of  the  defects,  and  tried  to 
remedy  them.  He,  as  agent,  had  sold  the 
machine  upon  the  warranty,  and  the  sale 
could  not  be  said  to  be  complete  until  the 
seller  made  the  machine  comply  with  the 
warrabty.  What  Crlll  did  afterwards  in  try- 
ing to  remedy  defects,  and  in  the  promises 
made  by  blm,  were  In  the  line  of  perfecting 
the  sale,  ll  was  a  matter  within  the  scope 
of  the  agenc>  and  in  such  case  notice  to  the 
agent  Is  notlc«  to  the  principal.  As  is  said  in 
Thresher  Co.  v,  Kennedy,  supra:  "His  pew- 
ers  for  that  purpose  were  general,  and  with 
reference  thereto  he  was  a  general  agent. 
As  such,  he  received  notice  of  the  defects  in 
said  machinery,  and  notice  to  him  was  notice 
to  the  principal.  His  subsequent  acts  and 
promises  were  in  the  line  of  perfecting  the 
sale."  The  rule  has  long  been  declared  that 
notice  to  an  agent  of  a  corporation  relating 
to  any  matter  of  which  he  has  the  manage- 
ment and  control  is  notice  to  the  corporation. 
Railroad  Co.  v.  Ruby,  38  Ind.  204.  And  It 
has  been  lield  that  this  rule  is  peculiarly  ap- 
plicable to  foreign  corporations  doing  busi- 
ness in  this  state.  Thresher  Co.  ▼.  Kennedy, 
supra,  and  cases  there  cited.  There  was  evi- 
dence that  notice  of  the  defects  was  given 
the  agent,  and.  at^ing  for  his  principal,  he 
undertook  to  remedy  them.  Under  the  above 
authorities,  this  was  sufficient  Counsel  for 
appellant  cite  the  case  of  Selberling  &  Co.  v. 
Rodman,  14  Ind.  App.  460,  43  N.  E.  38.  In 
that  case  the  purchaser  did  give  notice  to 
both  the  agent  and  the  company,  and,  with- 
out waiting  or  giving  the  company  time  to 
get  to  and  remedy  the  defects,  he  returned 
the  machine  to  the  place  he  received  it;  and, 
when  the  company's  agent  afterwards  offered 
to  make  the  machine  good  as  warranted,  the 
purchaser  refused  to  permit  the  repairs  to 
be  made,  or  to  accept  the  machine.  It  is  true 
In  that  case  It  is  said  that  notice  to  the  agent 
and  the  company  were  conditions  precedent 
to  be  observed  and  performed  by  the  pur- 
chaser before  he  could  claim  a  breach  of  the 
warranty.  But  neither  in  that  case  nor  In 
the  authorities  there  relied  upon  does  it  ap- 
pear that  the  agent  responded  to  the  notice, 
and,  acting  for  the  company,  undertook  to 
remedy  the  defects.  The  turning  point  In 
that  case  seems  to  liare  been  the  failure  of 


the  purchaser  to  give  the  company  or  Ita 
agent  time  or  opportunity  to  reach  the  ma- 
chine, and  attempt  to  make  good  its  defects. 

Appellant's  connsd  have  argued  at  some 
length  the  evidence;  but  this  court  cannot 
weigh  the  evidence  to  determine  where  the 
preponderance  lies.  There  is  some  evidence 
to  support  the  verdict  on  all  the  material  is- 
sues in  the  case.  We  are  unable  to  see  any- 
thing in  the  answers  to  the  interrogatories 
inconsistent  with  the  general  Terdict  While 
the  answers  to  some  of  the  interrogatoriea 
may  not  be  supported  by  sufficient  evidence, 
yet  there  is  evidence  to  support  the  answers 
upon  all  the  material  issues  in  the  case 
which  have  been  discussed  by  counsel  for  ap- 
pellant We  find  nothing  in  the  record  to 
warrant  our  Interference  with  the  Judgment 
of  the  trial  court   Judgment  affirmed. 


(a  Ind.  App.  541) 
FRIOK  00.  ▼.  BARRETT.  ^ 

(Appellate  Court  of  Indiana.    Nov.  80,  1898.) 

CONTBIOTB — BXSODTION — FLIADIRO. 

From  an  averment  that  a  contract  was 
executed  in  duplicate  by  two  parties,  it  is  pr*> 
sumed  that  it  was  delivered. 

Appeal  from  circuit  court,  Morgan  county) 
George  W.  Orubbs,  Judge. 

Action  by  the  Frlck  Company  against  Gy- 
ms C.  Barrett.  From  a  Judgment  for  defend* 
ant,  plalntUC  appeals.    Affirmed. 

Oscar  Matthews,  for  appellant  ti.  P.  New* 
by  and  C.  O.  Renner,  for  appellee. 

WILE7,  J.  Appellant  sued  appellee  upon 
a  promissory  note,  which  was  originally  $2,- 
000,  but,  preceding  the  commencement  of  the 
action,  appellee  had  made  a  payment  upon  It 
of  $1,500.  Appellee  filed  an  answer  of  gen- 
eral  denial  and  a  cross  complaint  In  the  lat- 
ter, appellee  admits  the  execution  of  the  note 
sued  on,  but  avers:  That  the  consideration  of 
the  note  was  part  of  the  contract  and  purchase 
price  of  certain  machinery,  etc.,  bought  by 
appellee  of  appellant  for  the  manufacture  of 
ice  and  the  erection  and  building  of  an  ice 
plant,  pursuant  to  an  agreement  between  the 
parties.  That,  after  said  note  became  due,  a 
controversy  arose  between  appellant  and  ap- 
pellee as  to  parts  of  said  ice  plant  for  which 
the  note  was  given.  That,  In  order  to  settle 
said  controversy,  appellant  and  appellee,  on 
the  27th  of  January,  1807,  entered  into  a  writ- 
ten contract  that,  in  consideration  of  appellee 
paying  to  appellant  $1,500  cash  on  said  note, 
appellant  would  furnish  certain  additional  arti- 
cles to  cotnplete  and  equip  said  plant  By  the 
terms  of  said  agreement,  said  articles  were 
to  be  furnished  and  delivered  to  appellee,  and 
placed  in  position  In  said  ice  plant,  according 
to  the  directions  of  appellee,  within  35  day^ 
from  the  date  of  the  contract;  if  so  furnished 
and  delivered  and  placed  within  35  days,  then 
appellee  was  to  pay  the  balance  of  said  note; 
but,  on  failure  or  refusal  of  appellant  to  per- 

*  Rehearing  denied. 
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form  its  part  of  tbe  agreement  within  the 
time  fixed,  then  appellant  was  authorized  to 
buy  and  place  said  articles  at  bis  own  expense 
la  said  plant,  and  in  which  event  the  bal- 
ance dne  on  said  note  was  to  be  "deemed  fol- 
ly paid,  satisfied,  settled,  and  canceled."  That 
appellant  has  wholly  failed  to  comply  with 
Its  said  agreement,  and  did  not,  within  the 
time  fixed  by  said  contract,  famish,  deliver, 
and  place  in  said  plant  said  articles,  within  the 
35  days,  and  appellee  was  compelled  to,  and  did, 
purchase  said  articles  at  his  own  expense. 
The  contract  referred  to  is  filed  as  an  exhib- 
it to  the  cross  complaint,  and  the  relief  ask- 
ed Is  that  the  note  sued  on  be  declared  fully 
paid  and  satisfied,  and  that  it  be  canceled.  A 
demurrer  to  this  cross  complaint  was  overrul- 
ed, and  appellant  replied  in  two  paragraphs. 
The  first  was  a  general  denial,  and  the  sec- 
ond set  up  affirmative  matter;  but,  as  no 
-question  is  presented  to  Its  suflSclency,  we 
need  not  extend  tills  opinion  by  further  re- 
ferring to  It  Upon  the  Issues  thus  joined, 
trial  was  had  by  the  court,  without  the  inter- 
vention of  a  Jury,  resulting  in  a  finding  and 
Judgment  In  favor  of  appellee,  In  which  It 
was  adjudged  that  the  note  In  suit  should  be 
canceled  and  satisfied.  Appellant  moved  the 
court  for  a  new  trial,  on  the  ground  that  the 
.decision  was  contrary  to  law,  and  not  sns^ 
talned  by  sufficient  evidence,  which  motion 
was  overruled. 

The  assignment  of  error  challenges  the  ac- 
tion of  the  court  In  overruling  appellant's  de- 
murrer to  the  second  paragraph  of  appellee's 
answer  or  cross  complaint,  and  its  motion  for 
ji  new  trial.  It  will  be  observed  that,  by  the 
averments  of  tbe  second  paragraph  of  appel- 
lee's answer,  appellant  and  appellee,  after  the 
maturity  of  the  note  sued  on,  which  was  the 
■contract  between  them,  entered  into  a  subse- 
quent contract  which  abrogated  the  original 
contract.  It  Is  averred  that  there  was  a  con- 
troversy between  them  as  to  their  respective 
rights  under  the  original  contract,  and  by 
the  subsequent  agreement  said  controversy 
was  adjusted,  by  the  terms  of  which  new  and 
additional  obligations  were  imposed  on  each 
of  them.  There  is  no  question  but  what  the 
parties  had  the  right  to  enter  into  these  new 
contractual  relations,  and  that  there  was  a 
sufficient  and  valuable  consideration  to  bind 
each  of  them.  This  proposition  Is  conceded 
by  appellant,  bnt  It  Insists  that  the  second 
paragraph  of  answer  Is  insufficient,  because  it 
does  not  aver  that  the  new  agreement  or  con- 
tract was  ever  delivered.  ■  It  is  probably  true, 
as  Insisted  by  appellant,  that,  before  said  con- 
tract became  effective,  there  had  to  be  a  de- 
livery of  if;  but  we  think  it  affirmatively  ai>- 
pears,  both  by  the  averments  of  the  answer 
and  the  contract  itself,  that  it  wais  delivered. 
The  answer  avers  that  appellant  and  appel- 
lee "did,  OP  the  27th  day  of  January,  1897, 
contract  ai^tl  agree  between  each  other,"  etc. 
The  agreement  which  accompanies  the  an- 
swer, and  Is  a  part  of  It  by  exhibit,  contains 
:the  following:    "This  contract  and' agreement. 


made  and  executed  In  duplicate,  this  27th  day 
of  January,  A.  D.  1897."  At  the  conclusion 
of    the    contract   is   the  following    language: 

"Witness  our  hands  and  seals,  this day 

of  January,  1897;"  following  which  are  the 
signatures  of  the  parties.  It  Is  also  further 
averred  In  the  answer  "that  said  plaintiff 
[appellant]  has  wholly  failed  and  refused  to 
comply  with  Its  i>art  of  said  contract,  executed 
January  27,  1897."  The  contract  on  Its  face 
shows  that  it  was  executed  January  27,  1S97, 
and  the  answer  avers  with  particularity  that 
It  was  executed  on  that  day.  The  answer 
does  not,  in  express  terms,  aver  that  tbe  con- 
tract was  "delivered,"  but  this  was  not  neces- 
sary to  make  it  good.  Appellant  cites  two 
cases— Elliott  v.  Champ,  91  Ind.  398,  and 
Petty  V.  Board,  70  Ind.  290— to  support  the 
proposition  that,  as  the  second  paragraph  of 
answer  is  based  upon  a  breach  of  a  written 
contract,  it  was  necessary  to  aver  that  It  was 
delivered.  These  cases  do  not  lend  any 
strength  to  appellant's  contention.  In  Elliott 
V.  Champ,  supra,  the  action  was  upon  a  writ- 
ten proposition  signed  by  Champ  alone,  where- 
in he  agreed  to  place  certain  property  in  the 
hands  of  appellants  for  sale,  and  by  the  terms 
of  which  he  was  to  pay  them  a  fixed  commis- 
sion for  effecting  a  sale.  In  the  writing  was 
also  a  stipulation  that.  If  Champ  should  sell 
the  property  himself  while  It  was  in  the  hands 
of  appellants  for  sale,  he  would  pay  them  the 
fun  commission.  The  agreement  or  proposi- 
tion was  not  signed  by  appellants,  and  there 
was  no  averment  of  Its  delivery  to  or  ac- 
ceptance by  them.  The  complaint  was  held 
bad,  because  the  mere  subscribing  of  an  In- 
strument does  not  imply  its  delivery,  and  there 
was  no  averment  of  delivery.  In  Petty  v. 
Board,  supra,  the  complatait  alleged  that  the 
defendant  (appellant)  had  "subscribed  under 
a  beading  as  follows,"— setting  out  a  subscrip- 
tion to  a  church  over  defendant's  signature; 
but  there  was  no  averment  of  its  execution  or 
delivery.  For  such  omission  the  complaint 
was  held  bad.  In  that  case  the  court  said: 
"A  man  may  subscribe  a  promissory  note,  yet, 
until  Its  delivery.  It  has  no  binding  force."  In 
other  words,  a  note  Is  not  executed  till  Its  de- 
livery, for  delivery  is  an  essential  element 
In  its  execution.  The  mere  statement  of  the 
facts  In  these  two  cases  clearly  distinguishes 
them  from  the  one  we  are  now  considering. 
In  this  case  there  is  a  specific  and  clear  aver- 
ment In  the  second  paragraph  of  answer  that 
the  contract  relied  upon  and  set  out  in  the 
answer  was  "executed"  In  duplicate  on  tbe 
27tb  day  of  January,  1897,  and  It  also  appears 
that  appellant  acted  uix>n  It  It  having  been 
executed,  it  must  be  presumed  to  have  been 
delivered,  and  no  express  averment  of  Its  de- 
livery was  necessary.  Where  a  contract  is 
executed  in  duplicate,  by  two  parties,  it  will  be 
presumed.  In  the  absence  of  any  showing  to 
the  contrary,  that  each  of  them  retains  a  copy. 
There  was  no  error  in  overruling  the  demurrer 
to  the  second  paragraph  of  answer  or  cross 
complaint 
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Appdlurt  next  Inslsti  that  the  declalon  of 
the  conrt  is  oontiary  to  law,  and  not  rostalned 
by  sofflclent  evidence,  and  that  it  was  error 
to  overrule  iti  motion  for  a  new  trlaL  To  de- 
termine this  question,  we  must  look  to  the  evi- 
dence. After  a  careful  examination  of  all  the 
tacts  disclosed  by  the  evidence,  we  are  forced 
to  the  conclusion  that  there  was  abimdant 
evidence  before  the  trial  court  to  support  the 
finding  and  Judgment;  and  hence,  under  the 
long-established  rule  in  this  state,  we  are  not 
authorized  to  reverse  the  Judgment  The  trial 
Judge  had  all  the  witnesses  before  him,  heard, 
and  weighed  the  evidence,  and  determined  the 
pivotal  facts  In  favor  of  the  appellee.  There 
being  evidence  to  support  the  conclusion  reach- 
ed, we  cannot  disturb  It    Judgment  affirmed. 


(21  Ind.  App.  687) 

TOWN  OF  SULLIVAN  v.  OLUOGAGB  et  aLi 

(Appellate  Ck>art  of  Indiana.    Nov.  80,  1898.) 

PkINOIPAL  and  BuBSTT  —  OUARARTT — NOTICI  OF 

Da»AUi;r— Contracts— Breach— Dam- 
AOBS — Right  ov  Action. 

1.  Where  one  gives  a  bond  to  a  town  condi- 
tioned for  performance  of  another's  contract 
to  supply  it  with  light,  he  is  a  surety,  and  not 
a  goarantor,  and  hence  is  not  entitled  to  no- 
tice of  his  principal's  default 

2.  It  is  no  defense  to  an  action  against  a 
surety  on  a  bond  conditioned  for  performance 
•f  a  contract  that  he  relied  on  information  from 
the  contractor  that  he  has  been  released  from 
the  contract  and  consequently  neglected  to  car- 
ry out  the  contract  and  save  himself  harmless. 

3.  In  an  action  against  a  surety  on  a  bond 
conditioned  for  the  performance  of  a  contract 
to  supply  a  town  wiUi  ligtits  at  $50  a  Ugbt  per 
annum,  no  defense  was  presented  by  an  an- 
swer alleging  that  after  the  contract  was  aban- 
doned by  the  contractor,  a  bid  was  submitted 
at  $67  per  light;  that  it  was  temporarily  with- 
drawn for  changes,  when  the  bidder  was  in- 
formed that  a  bid  for  over  $50  would  not  be 
considered;  and  that  within  three  days  there- 
after a  bid  at  $63  was  accepted. 

4.  Where  one  abandons  his  contract  to  sup- 
ply a  town  with  light,  the  town  need  not  con- 
tract with  another  before  suing  the  contractor's 
bondsmen. 

Appeal  from  circait  court  SulUvan  county; 
William  W.  MofTett  Judge. 

Action  by  the  town  of  SuUivan  against 
James  H.  Cluggage  and  others.  From  a 
Judgment  tor  defendants,  plaintiff  appeals. 
Beversed. 

W.  8.  Kaple  and  John  T.  Hays,  for  appel- 
lant Brigg  &.  Llndley,  Buff  &  Nesbit  and 
Harris  &  Douthitt  for  appellees. 

WILBTT,  J.  In  November,  1883,  appellee 
Cluggage  entered  Into  a  written  contract 
with  appellant  to  light  appellant  town  with 
electric  lights  for  a  term  of  years.  The  con- 
tract provided  that  he  should  furnish  a  fixed 
number  of  arc  lights,  of  2.000  candle  power 
each,  and  for  each  light  appellant  was  to  pay 
him  $50  per  annum,  payable  monthly.  For 
the  faithful  carrying  out  of  the  contract  on 
the  part  of  Cluggage,  he  executed  a  bond  in 
the  sum  of  $0,000,  with  appellees  Crowder 

'Bebearing  denied. 


and  Balser  as  sureties.  Under  said  contract, 
Cluggage  furnished  said  lights  during  tb» 
month  of  April,  1894,  and  then  failed  and 
refused  to  so  furnish  said  lights;  that  June 
21,  18S4,  he  notified  appeUant  of  his  inability 
to  comply  with  hla  contract  and  wholly 
abandoned  the  same;  that  on  receiving  said 
notice,  appellant  took  steps  to  have  said 
town  lighted  for  the  nnexpired  term  of  said 
contract  advertised  for  bids,  declared  said 
contract  forfeited,  and,  after  receiving  such 
bids,  accepted  one  at  $63  for  each  arc  light 
per  year,  that  being  the  lowest  and  best  bid; 
that,  for  the  purpose  of  carrying  oot  th» 
terms  of  the  Cluggage  contract  the  best  bid 
made  was  $96  for  each  arc  light,  which  con- 
tract ran  for  five  yeara;  that,  In  order  to- 
get  said  lights  at  $63  each,  appellant  had  U> 
enter  Into  a  contract  for  a  period  of  seven 
years.  These  facts  all  appear  from  the  com- 
plaint and  this  action  was  to  recover  the 
difference  between  the  price  of  each  lamp 
as-  fixed  by  the  Cluggage  contract  and  the 
latter  contract,  which  was  $13  per  lamp,  fOr 
the  unexpired  term  of  five  yeara.  The  con- 
tract and  bond  are  filed  as  exhibits  to  the 
complaint  The  bond  is  as  follows:  "This- 
Indenture  witnesseth  that  James  H.  Clug- 
gage as  principal,  and  W.  H.  Crowder  ani 
F.  B.  Balser  as  sureties,  acknowledge  our- 
selves held  and  firmly  bound  unto  the  towa 
of  Sullivan,  state  of  Indiana,  In  the  penal 
sum  of  $6,000.00.  Witness  our  hands  an& 
seals  this  the  22d  day  of  November,  1883. 
The  conditions  of  these  obligations  are  sucb- 
that  whereas,  the  above-bound  James  H. 
Cluggage  has  this  day  entered  into  a  con- 
tract with  the  said  town  of  Sullivan  for  the 
lighting  of  the  streets  and  alleys  of  the  said 
town  with  electric  lights,  which  said  con- 
tract Is  hereby  referred  to  for  the  conditlons- 
thereln  named  and  for  greater  certainty:  Now, 
If  the  said  James  H.  Cluggage  shall  well  and 
truly  comply  with  all  and  singular  the  terma- 
and  conditions  of  said  contract  and  pay  all 
damages  accruing  to  the  said  town  of  Sulli- 
van In  the  event  of  his  failure  to  carry  out. 
the  terms  of  his  said  contract  aa  herein  re- 
ferred to,  then  this  bond  shall  be  null  and 
void;  otherwise  to  remain  in  full  force  and 
effect  J.  H.  Cluggage.  W.  H.  Crowder.  F. 
R  Balser."  The  appellees  each  filed  separate 
answers.  Appellee  Crowder's  answer  was  in 
six  iwragraphs,  to  the  fourth  and  sixth  para- 
graphs of  which  a  demurrer  was  sustained. 
Appellee  Cluggage  answered  in  tour  para- 
graphs, to  the  second  of  which  a  demurrer- 
was  sustained,  and  overruled  as  to  the  first. 
Appellee  Balser  answered  In  three  para- 
graphs, to  the  first  and  third  of  which  a. 
demurrer  .was  overruled.  The  first  para- 
graph of  Crowder's  answer  was  a  general 
denlaL  In  the  second  the  execution  of  the 
bond  is  admitted,  but  he  avers  that  appellant 
did  not  notify  him  that  Cluggage  had  refused 
and  failed  to  carry  out  the  contract  on  hia- 
part  and  that  appellant  would  hold  him  on 
said  bund;  that,  by  the  fact  that  be  did  not 
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receive  Buch  notice  from  appellanti  he  be- 
lieved that  plaintiff  and  GInggage  had  aban- 
doned said  contract,  and  that  Cluggage  had 
been  released  from  liability  on  said  bond; 
that,  bad  he  (Oro-nrder)  been  so  notified,  he 
was  able  and  willing  to  carry  out  said  con- 
tract, and  would  have  done  so;  that  at  the 
time  of  said  default,  and  for  a  long  time 
thereafter,  be  was  willing  and  able,  had  he 
been  notified  thereof,  to  hare  purchased  said 
plant  used  by  Cluggage,  at  a  greatly  reduced 
price,  and  could  thus  hare  completed  said 
contract,  and  saved  himself  harmless.  The 
third  paragraph  of  Crowder's  answer  Is  sub- 
stantially like  the  second,  except  that  It  Is 
therein  averred  that  Cluggage  informed  him 
that  appellant  was  not  going  to  hold  him  lia- 
ble on  the  contract,  but  had  released  him 
(Cluggage)  therefrom;  that  he  relied  on  said 
information,  and  took  the  same  as  true,  by 
reason  of  appellantfs  failure  to  notify  him, 
etc  The  fifth  paragraph  of  Crowder's  an- 
swer difFers  from  the  second  and  third.  In 
that  it  omits  any  averment  of  his  ability  to 
bave  purchased  the  Cluggage  plant  at  a 
reduced  price,  and  avers  that  he  had  no 
knowledge  of  the  failure  to  light  the  streets, 
and  that,  on  notice  from  appellant,  he  would 
have  carried  out  the  contract  so  as  to  have 
saved  himself  harmless.  This  paragraph  fur- 
ther alleges  that  Sullivan  Electric  Light  & 
Power  Company  had  put  In  a  bid  at  $57  per 
light,  when  it  was  informed  by  a  majority 
of  appellant's  board  of  trustees  that  a  bid 
of  over  $50  iper  light  would  not  be  consid- 
ered; that  said  bid  at  $57  per  light  was  tem- 
porarily withdrawn,  for  the  pnri>ose  of  mak- 
ing some  changes;  and  that  within  three 
days  thereafter  appellant  accepted  a  bid  of 
Crawford  at  $63  per  light  The  first  para- 
graph of  linswer  of  appellee  Cluggage  admits 
the  execution  of  the  contract  and  bond,  and 
that  there  was  a  breach  thereof;  that  appel- 
lant thereupon  advertised  for  bids  for  light- 
ing the  town;  that  it  did  not  attempt  to 
make  a  contract  similar  to  appellee's  con- 
tract, but  did  enter  into  a  contract  with  one 
Crawford,  the  terms  of  which  were  essen- 
tially different,  when  It  could  have  procured 
a  contract  for  the  unexpired  term  of  the 
-Cluggage  contract  on  the  same  terms,  etc. 
The  third  paragraph  of  the  separate  answer 
of  Cluggage  i^  in  substance,  that  appellant 
'  refused  to  accept  a  bid  at  $57  per  light  for 
ten  years;  that  such  bid  was  withdrawn  to 
make  some  changes  therein;  and  that  with- 
in three  days  thereafter  appellant  accepted 
the  bid  of  Crawford.  The  fourth  paragraph 
of  Gluggage's  answer  is  a  general  denial. 
Appellee  Balser's  answer  was  in  three  para- 
graphs. The  first  paragraph  is  in  all  essen- 
tial particulars  like  the  first  paragraph  of 
Cluggage's  answer,  except  that  it  avers  that 
he  was  surety  for  Cluggage.  The  second 
paragraph  of  Balser's  answer  alleges  that  he 
was  surety  for  Cluggage;  that,  on  his  fail- 
ure to  carry  out  his  contract,  appellant  ad- 
vertised for  bids  to  carry  out  the  same;  that 


bids  were  received  and  rejected,  and  further 
time  given;  that  bids  were  again  received 
and  rejected,  and  biddM^  were  notified  that 
the  letting  of  the  contract  would  be  post- 
poned 30  days;  that  one  of  the  bidders  with- 
drew its  bid  to  change  it,  fully  intending  to 
procure  the  contract,  if  it  became  necessary, 
upon  the  terms  of  the  Cluggage  contract;  that 
10  days  thereafter  appellant  secretly  entered 
into  the  Crawford  contract,  to  prevent  com- 
petition, and  did  thereby  prevent  competition; 
that,  with  reasonable  effort,  appellant  could 
have  procured  the  comi^etlon  of  the  Clug- 
gage contract  upon  the  same  terms,  and  that 
said  bidder  would  have  done  so,  but  for  the 
conduct  of  the  appellant  as  stated.  The  is- 
sues were  Joined  by  replies  of  general  denial 
and  affirmative  matter,  but,  as  we  will  rest 
our  decision  upon  the  overruling  of  the  de- 
murrers to  certain  of  the  separate  answers, 
we  need  not  refer  to  the  affirmative  facts 
pleaded  In  the  replies.  Upon  these  Issues 
trial  was  had  by  a  Jury,  resulting  In  a  gen- 
eral verdict  for  all  the  appellees. 

Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  Judgment  rendered  on  the  verdict 
against  appellant  for  costs,  and  it  has  assigned 
error  as  f(dlow8:  (1)  The  court  erred  in  over- 
ruling the  demurrers  to  the  second,  third,  and 
fifth  paragraphs  of  the  separate  answer  of 
appellee  Crowder.  (2)  The  court  erred  in 
overruling  the  demurrer  to  the  first  paragraph 
of  the  separate  answer  of  appellee  Cluggage. 
(3)  The  court  erred  hi  overruling  the  demur- 
rers to  the  first  additional  and  third  paragraphs 
of  the  separate  answer  of  appellee  Balser. 

The  second  paragraph  of  the  answer  of  ap- 
pellee Crowder  is  bottomed  on  the  alleged 
facts  that  appellant  did  not  notify  him  that 
Cluggage  bad  abandoned  his  contract;  that, 
had  he  been  so  notified,  he  was  able  and  will- 
ing to  carry  out  said  contract,  and  would  have 
done  so.  The  theory  of  this  paragraph  is  that 
Crowder  was  a  guarantor,  and  not  a  mere 
surety,  and  hence  was  entitled  to  notice  of 
the  failure  of  Cluggage  to  carry  out  his  con- 
tract, to  the  end  that  he  might  have  saved 
lilmself  harmless.  In  the  light  of  the  facts 
pleaded,  we  are  unable  to  agree  with  coun- 
sel that  Crowder  was  a  guarantor.  He  admits 
the  execution  of  the  bond,  and  in  it  he  agrees 
to  become  liable  to  appellant  in  the  sum  of 
$6,000,  If  Cluggage  shall  fall  to  carry  out  his 
contract  with  appellant  to  light  Its  streets. 
Upon  failure  of  Cluggage  to  comply  with  bis 
contract,  he  and  his  sureties  became  liable  to 
appellant  for  the  damages  occasioned,  by  such 
a  failure,  and  no  notice  was  necessary.  We 
think  the  question  as  to  whether  Crowder. 
and  Balser  were  sureties  or  guarantors  on  the 
bond  of  Cluggage  Is  settied  beyond  all  con- 
troversy by  the  supreme  court  of  this  state. 
In  Nading  v.  McGregor,  121  Ind.  465.  23  X.  E. 
283,  the  question  Is  ably  discussed  by  Coffey, 
J.,  and  many  authorities  cited.  The  learned 
Judge  says:  "It  is  often  a  question  of  very 
great  difficulty  to  determine  whether  a  partic- 
ular Instrument  of  writing  constitutes  a  strict 
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guaranty,  or  whether  It  constitutes  an  orig- 
inal undertaking.  In  a  strict  guaranty,  the 
guarantor  does  not  undertake  to  do  the  thing 
which  bis  principal  is  bound  to  do,  but  his 
obligation  is  that  the  principal  shall  perform 
such  act  as  he  is  bound  to  perform,  or,  in  the 
event  he  fails,  that  the  guarantor  will  pay 
such  damages  as  may  result  from  SHCb  failure. 
It  Is  this  feature  which  enables  us  to  distin- 
guish a  strict  or  collateral  guaranty  from  a 
direct  undertaking  or  promise.  So  that  when 
an  instrument  of  writing  resolves  itself  into 
a  promise  or  undertaking  on  the  part  of  the 
persop  executing  It  to  do  a  particular  thing 
which  another  is  bound  to  do.  In  the  event 
such  other  person  does  not  perform  the  act 
himself,  it  is  said  to  be  an  original  undertak- 
ing, and  not  a  strict  or  collateral  guaranty. 
In  the  latter  class  of  contracts,  the  undertak- 
ing is  in  the  nature  of  a  surety,  and  the  per- 
son bound  by  it  must  take  notice  of  the  de- 
fault of  his  principal."  See,  also.  Manufac- 
turing Co.  V.  Black,  111  Ind.  308,  12  N.  B.  504; 
Wright  V.  Griffith,  121  Ind.  478,  23  N.  E.  281; 
Ward  V.  Wilson,  100  Ind.  52;  La  Rose  v. 
Bank,  102  Ind.  332,  1  N.  E  805;  Relgart  v. 
White,  52  Pa.  St  438;  Woods  v.  Sherman,  71 
Pa.  St.  100;  Riddle  v.  Thompson,  104  Pa.  St. 
330.  In  view  of  these  authorities,  we  need 
not  pursue  this  inquiry  further,  for  by  them 
it  is  settled  that  Crowder  and  Balser  were 
sureties  for  Cluggage. 

The  averment  in  the  third  paragraph  of 
Crowder's  answer,  that  Cluggage  had  told  him 
that  appellant  was  not  going  to  hold  him 
liable  on  the  contract,  and  had  released  him 
therefrom,  and  that  he  relied  on  the  said  in- 
formation, does  not  add  any  strength  or  force 
to  it.  Crowder  could  not  avoid  liability  on 
the  bond  because  Cluggage  informed  him  tliat 
appellant  had  released  him.  If  this  were  true, 
any  surety  on  a  bond  could  be  released  from 
liability,  and  the  beneficiary  in  the  bond  could 
be  deprived  of  all  rights  under  it  as  to  the 
surety,  by  the  principal  saying  to  the  surety 
that  the  beneficiary  had  released  him  from 
liability.  Such  a  doctrine  would  be  fraught 
with  serious  consequences,  and  to  so  declare 
would  be  a  reproach  to  the  law. 

Neither  is  the  fifth  paragraph  of  Crowder's 
answer  good.  This  paragraph  omits  any  aver- 
ment of  his  ability  to  purchase  the  Cluggage 
plant,  but  avers  that  he  had  knowledge  of 
the  failure  of  Cluggage  to  light  the  streets, 
and,  on  notice  from  appellant,  he  would  have 
carried  out  the  Cluggage  contract  so  as  to  have 
saved  himself  harmless.  This  paragraph  also 
avers  that  another  electric  light  plant  had 
put  In  a  bid  to  light  the  streets  at  $57  per 
light,  but  It  was  informed  that  a  bid  for  over 
$50  would  not  be  considered;  that  said  bid 


was  withdrawn  temporarily,  for  the  purpose 
of  making  some  changes;  and  that  within 
three  days  appellant  had  accepted  a  bid  for 
$63  per  light.  This  paragraph  of  answer  is 
peculiar,  to  say  the  least  Crowder  says  he 
knew  that  Cluggage  had  failed  to  carry  out 
his  contract  and  yet  complains  because  appel- 
lant did  not  notify  him  of  such  fact  There 
is  no  merit  in  these  averments,  and  they  fall 
short  of  making  the  paragraph  good.  And 
the  further  fact  that  another  bid  was  sub- 
mitted for  $57  per  light  and  withdrawn  to 
make  some  corrections,  does  not  aid  the  an- 
swer. It  Is  not  stated  what  those  corrections 
were,  or  that  appellant  had  any  knowledge 
what  they  were.  The  question  as  to  what 
price  the  appellant  might  or  could  have  made 
a  contract  for  lighting  its  streets  for  might 
be  properly  considered  on  the  measure  of  dam- 
ages, but  the  facts  here  pleaded  do  not  make 
a  good  answer. 

The  demurrer  to  the  first  paragraph  of  an- 
swer of  appellee  Cluggage  should  have  been 
sustained.  The  answer  charges  that  the  ap- 
pellant did  not  attempt  to  make  a  contract 
similar  to  the  Cluggage  contract  but  made 
one  essentially  dlfTereat  when  it  could  have 
procured  a  contract  for  the  unexpired  term  on 
the  same  terms,  etc.  If  for  no  other  reason, 
the  paragraph  is  bad  because  it  does  not  aver 
that  appellant  attempted  to  procure  a  like  con- 
tract, and  knew  that  it  could  do  so.  The  aban- 
donment by  Cluggage  of  his  contract  created 
a  liability,  under  the  terms  of  the  contract 
and  bond,  and  a  right  of  action  immediately 
accrued,  and  appellant  was  under  no  legal 
obligations  to  enter  into  another  contract  be- 
fore seeking  its  remedy  against  Cluggage  and 
his  sureties. 

What  we  have  said  as  to  the  several  para- 
graphs of  answer  of  Crowder  and  Cluggage 
is  applicable  to  the  first  second,  and  third  par- 
agraphs of  appellee  Balser,  so  far  as  the  facts 
are  the  same,  and  we  need  not  repeat  what 
we  have  said.  Neither  paragraph  was  sufficient 
to  withstand  the  demurrer.  For  the  several 
errors  in  overruling  the  demurrers  to  these 
several  paragraphs  of  answers  the  judgment 
will  have  to  be  reversed. 

There  are  other  questions  presented  by  the 
record,  but  as  they  are  not  likely  to  arise 
upon  a  subsequent  trial,  we  need  not  consider 
them.  Judgment  reversed,  with  instructions 
to  the  court  below  to  sustain  the  demurrers 
to  the  second,  third,  and  fifth  paragraphs  of 
the  separate  answer  of  appellee  Crowder,  to 
sustain  the  demurrer  to  the  first  paragraph  of 
the  separate  answer  of  appellee  Cluggage,  and 
to  sustain  the  demurrers  to  the  amended  first 
additional  and  third  paragraphs  of  answer  of 
appellee  Balser. 
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(U7  N.  T.  ICS) 

BOYD  T.  GORMAN. 
(Court  of  Appeals  of  New  York.    Dec.  6,  1898.) 

COOHT  OF  APPBAI.')— JURIBDIOTION— BlATUTB 
— COJJSTBUCTION. 

Code  ClT.  Proc  {  191,  subd.  2,  as  amend- 
ed by  Lavva  1898,  c.  574,  proTiding  that  no 
appeal  shall  be  taken  to  the  court  of  appeals 
from  a  unnnimous  judgment  of  affirmance  here- 
after rendered,  inter  alia,  in  an  action  "to  re- 
cover wages,  salarj,  or  compensation  for  serv- 
ices, including  expenses  incidental  thereto," 
except  on  certain  conditions,  is  not  to  be  restrict- 
ed to  actions  on  claims  of  employes  and  labor- 
ing men  employed  at  a  raven  rate  of  wages  or 
compensation,  but  includes  claims  for  profes- 
sional services. 

Appeal  from  supreme  court,  appellate  divi- 
sion, First  department 

Action  by  William  A.  Boyd  against  Gertie 
A.  Gorman.  From  a  judgment  of  the  su- 
preme court  (51  N.  Y.  Supp.  1083)  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Motion  to  dismiss  the  appeal.     Granted. 

Thomas  Allison,  for  the  motion.  Tread- 
well  Cleveland,  opposed. 

VANN,  J.  This  action  was  brought  by  an 
attorney  and  counselor  at  law,  as  upon  a 
quantum  meruit,  to  recover  compensation  for 
professional  services  rendered  by  blm  upon 
the  retainer  of  the  defendant.  Upon  the  trial 
before  a  referee  the  plaintiff  recovered,  and 
judgment  was  entered  in  his  favor  on  the 
2Tth  of  August,  1897.  An  appeal  was  taken 
by  the  defendant  to  the  appellate  division, 
which  unanimously  affirmed  said  judgment 
on  the  9th  of  June,  1898.  Two  days  later, 
without  procuring  leave  from  any  source,  the 
defendant  appealed  to  this  court;  and  the 
plaintiff  now  moves  to  dismiss  the  appeal 
upon  the  ground  that,  owing  to  recent  legis- 
lation, we  have  no  jurisdiction  to  entertain  it 

The  Code  of  Civil  Procedure  now  provides 
that  "no  appeal  shall  be  taken  to"  this  "court 
from  a  judgment  of  affirmance  hereafter  ren- 
dered in  an  action  to  recover  damages  for  a 
personal  Injury,  or  to  recover  damages  for 
injuries  resulting  In  death,  or  in  an  action  to 
set  aside  a  judgment  sale,  transfer,  convey- 
ance, assignment  or  written  instrument  as 
in  fraud  jot  the  rights  of  creditors,  or  in  an 
action  to  recover  wages,  salary  or  compensa- 
tion for  services,  including  expenses  incident- 
al thereto,  or  damages  for  breach  of  any  con- 
tract therefor,  when  the  decision  of  the  ap- 
pellate division  of  the  supreme  court  is  unan- 
imous, unless  such  appellate  division  shall 
certify  that  in  Its  opinion  a  question  of  law 
Is  Involved  which  ought  to  be  reviewed  by 
the  court  of  appeals,  or  unless  In  case  of  Its 
refusal  to  so  certify,  an  appeal  Is  allowed  by 
a  judge  of  the  court  of  appeals."  Code  Civ. 
Proc.  i  101,  par.  2.  The  part  Italicized  in  the 
above  quotation  was  inserted  by  chapter  574. 
of  the  Laws  of  1898,  which  went  into  force 
on  the  27th  of  April  last  It  is  urged  in  op- 
position to  this  motion  that  the  legislature  In- 
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tended  by  the  amendment  of  this  year  "to 
make  provision  for  appeals  in  cases  of  the 
claims  of  employes  and  laboring  men  who 
should  be  employed  under  a  given  rate  of 
wages,  or  at  a  given  salary  or  rate  of  com- 
pensation, and  for  such  only."  We  do  not 
think  this  position  should.be  sustained.  The 
language  of  the  amendment  is  so  broad  and 
comprehensive  as  to  fairly  embrace  claims  for 
professional  services.  Not  only  are  wages 
and  salary  mentioned,  but  "compensation  for 
services,"  also.  No  Intention  on  the  part  of 
the  legislature  is  apparent  from  the  words  of 
the  statute  to  discriminate  between  the  serv- 
ices of  a  day  laborer  and  those  of  a  profes- 
sional man.  The  word  "services,"  as  used 
in  the  statute,  means  work  done  by  one  per- 
son at  the  request  of  another;  and  the  na- 
ture of  the  work,  whether  of  a  humble  or 
high  grade,  is  unimportant.  '  The  lawyer 
serves  his  employer,  the  same  as  a  hodcarrler 
or  a  bookkeeper,  by  personal  labor  in  his  par- 
ticular line,  and  the  payment  that  he  re- 
ceives therefor  Is  simply  compensation  for 
services.  The  history  of  said  amendment  to 
the  Code,  when  considered  in  connection  with 
the  recent  change  in  the  judiciary  article  of 
the  constitution,  shows  that  the  object  of  the 
legislature  was  to  relieve  the  calendar  of  the 
court  of  appeals.  The  constitution  not  only 
expressly  restricted  appeals  to  this  court,  but 
It  also  authorized  the  legislature  to  place  fur- 
ther restrictions  upon  the  right  of  appeal, 
provided  the  right  was  not  made  to  depend 
upon  the  amount  Involved.  Const,  art  6,  }  9. 
The  legislature,  at  its  first  session  after  the 
adoption  of  the  revised  constitution,  carried 
the  express  restriction  into  effect  by  an 
enactment  which  was  almost  in  the  language 
of  the  constitution  Itself.  Laws  1895,  c.  946, 
S  1;  Code  Civ.  Proc.  i  191.  It  did  not  exer- 
cise the  right  to  further  restrict  appeals  until 
the  session  of  189C,  when  it  prohibited  ap- 
peal, except  by  permission,  from  a  unani- 
mous judgment  of  affirmance  in  actions  for 
personal  Injuries,  for  injuries  resulting  in 
death,  or  to  set  aside  judgments  or  transfers 
as  in  fraud  of  creditors.  Laws  1896,  c.  559; 
Code  Civ.  Proc.  {  191.  In  1898  it  added  ac- 
tions to  recover  wages,  salary,  or  compensa- 
tion for  services,  as  already  appears.  Thus 
we  have  progressive  action  towards  the  sin- 
gle object  of  relieving  a  court  overburdened 
with  work.  The  legislature,  In  the  exercise 
of  its  power  to  restrict  appeals,  wisely  select- 
ed those  classes  of  actions  in  which  the  law 
has  been  so  well  settled  for  so  long  a  period 
as  to  make  a  second  appeal  unnecessary,  ex- 
cept in  rare  Instances,  Involving  new  ques- 
tions, when  permission  can  readily  be  obtain- 
ed. We  think  the  language  of  section  191, 
as  well  as  its  history,  show  that  the  object 
of  the  legislature  by  its  last  amendment  was 
to  place  a  judicious  limitation  upon  the  right 
of  appeal  to  the  court  of  last  resort  by  add- 
ing to  the  list  of  nonappealable  actions  those 
brought  to  recover  compensation  for  personal 
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services  of  any  kind.  The  motion  to  dismiss 
must  therefore  be  granted,  with  costs.  All 
concur.    Appeal  dismissed. 


(IW  N.  Y.  S93) 

MYERS  et  al.  t.  BOLTON  et  al. 

(Court   of   Appeals   of   New   York.    Dec.   13, 

1898.) 

AOCODNTINO    —    CnAUTHOKIZED     COLLECTION     OF 

Rents — CoMPBNSATioii — Compound  Interest. 

1.  Executors  were  empowered  to  sell  tes- 
tator's real  estate,  In  which  they  were  interest- 
ed, but  not  to  rent  it.  The  firm  of  which  they 
were  members  did  so,  and,  on  accounting, 
claimed  compensation,  on  the  theory  that  their 
co-tenants  acquiesced  in  their  action,  and  im- 
pliedly promised  to  pay.  No  actual  authority 
to  collect  such  rents,  nor  affirmaUve  act  of  ac- 
quiescence, was  shown;  and  no  evidence  of  im- 
plied authority,  except  that  the  co-tenants  did 
not  take  chargie  of  their  interest,  or  object  to 
such  conduct.  The  rents  were  collected  and 
retained  by  the  firm  in  its  business,  except  such 
as  were  paid  out  for  the  benefit  of  the  estate. 
Beld  that,  the  referee's  refusal  of  a  request  to 
find  that  co-tenants  acquiesced  to  such  an  ex- 
tent as  to  warrant  the  inference  of  an  implied 

Jiromise  to  pay  not  being  an  error,  of  law,  a 
udgment   refusing   such   compensation   would 
not  be  disturbed. 

2.  It  was  erroneous  for  the  referee,  in  stat- 
ing the  account,  to  charge  defendants  with 
compound  interest. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  Sarah  L.  Myers  and  others  against 
Thomas  Bolton  and  others  for  an  accounting. 
From  a  Judgment  on  report  of  referee  In  favor 
of  plaintiffs,  defendants  appealed  to  the  gen- 
eral term,  and,  from  a  Judgment  of  affirmance 
(35  N.  Y.  Supp.  677),  defendants  appeal.  Mod- 
ified. 

Alex.  Thain,  for  appellants.  T.  W.  Foster, 
for  respondents. 

VANN,  J.  On  the  29th  of  September,  1882, 
Ann  Bolton,  the  mother  of  all  the  parties  ex- 
cept William  H.  Blrchall,  who  was  her  adopted 
son,  died,  seised  of  some  valuable  real  estate 
situated  on  the  Bronx  river,  at  a  place  known 
as  Bronxdale.  She  left  a  will  dated  April  6, 
1880,  which  was  duly  admitted  to  probate  on 
the  20th  of  November,  1882,  whereby  she  de- 
vised all  of  her  real  property,  except  a  single 
house  and  lot,  to  the  parties  to  this  action  and 
Emily  B.  Norris,  a  daughter,  who  died  in 
1887,  Intestate  and  without  descendants.  She 
also  gave  power  to  her  executors  to  sell  any  or 
all  of  her  real  estate,  either  at  public  or  pri- 
vate sale,  but  gave  them  no  other  authority 
with  reference  thereto.  The  most  valuable 
part  of  her  real  estate  had  been  leased  to  her 
sons,  Henry  B.  and  Thomas  Bolton,  and  her 
adopted  son,  William  H.  Birchall,  who  were 
co-partners,  under  the  name  of  the  Bronx 
Company,  for  five  years  from  March  1,  1880, 
with  the  privilege  of  five  years  more,  which 
was  duly  exercised,  at  a  rent  reserved  of  ^,- 
500  a  year.  Said  lessees  occupied  all  of  this 
leased  property  until  1891,  although  the  most 


valuable  part  of  it  was  taken  by  the  city  of 
New  York  for  Bronx  park,  under  chapter  522 
of  the  Laws  of  1884,  the  report  of  the  commis- 
sioners of  estimate  having  been  confirmed  on 
the  9th  of  July,  1889.  This  action  was  brought 
to  compel  the  defendants  composing  said  com- 
pany to  account  for  rents  received  for  the  use 
and  benefit  of  the  plaintiffs.  Code  Civ.  Proc. 
i  1666;   1  Rev.  SL  p.  750,  i  9. 

Many  questions  have  been  argued  before  us, 
but  we  are  satisfied  with  the  disposition  made 
thereof,  and  the  reasons  given  therefor,  by  the 
general  term,  so  far  as  those  questions  receiv- 
ed expression  of  consideration  In  the  opinion  of 
that  learned  court  We  will  briefly  examine 
two  questions,  not  discussed  below,  that  are 
pressed  upon  our  attention  with  great  earnest- 
ness by  the  counsel  for  the  appellants. 

The  defendants  who  compose  the  Bronx 
Company  are  the  only  appdlants,  and  they  in- 
sist that  the  referee  erred  In  i^ot  allowing  them, 
or  the  two  who  assumed  to  control  the  real 
estate,  as  executors,  compensation  for  their 
services  in  ccUecUng  rents  and  managing  the 
real  estate.  It  is  admitted  that,  so  far  as  they 
rendered  services  for  the  benefit  of  their  co- 
tenants  In  common  in  the  condemnation  pro- 
ceedings, they  have  received  compensation  al- 
ready, and  that  the  two  executors  have  receiv- 
ed compensation  for  all  the  services  rendered 
by  them,  as  such,  with  reference  to  the  person- 
al estate.  The  appellants  were  neither  employ- 
ed nor  authorized  to  collect  rents  or  manage 
the  realty,  but  they  base  their  claims  to  com- 
pensation therefor  upon  the  theory  'that  their 
co-tenants  acquiesced  in  their  action,  and 
hence  Impliedly  promised  to  pay  what  their 
services  were  reasonably  worth.  They  raised 
the  question  by  a  request  to  find  duly  present- 
ed to  the  referee,  under  the  practice  in  force 
at  the  time  of  the  trial,  in  these  words:  "The 
plaintiffs  acquiesced  In  the  management  by  the 
said  defendants,  under  the  title  of  the  'Estate 
of  Ann  Bolton,'  of  the  properties  left  by  the 
deceased."  The  referee  refused  to  so  find,  and 
the  appellants  excepted.  Unless  the  evidence 
was  such  that  it  was  an  error  of  law  for  the 
referee  not  to  find  as  requested,  we  cannot  re- 
verse the  Judgment  upon  the  question  now  un- 
der consideration.  The  case  contains  no  certifi- 
cate that  It  Includes  all  the  evidence  given  on 
the  trial,  and  all  that  appears  on  the  subject 
is,  in  substance,  as  follows:  Prior  to  the 
death  of  Ann  Bolton,  the  appellants  had  man- 
aged her  estate,  and  transacted  her  business 
for  her.  After  her  death,  the  executors,  as- 
suming that  they  had  power  to  do  so  under 
the  will,  continued  to  manage  the  real  estate 
by  renting  it,  collecting  rents,  and  the  like. 
All  the  moneys  collected  went  Into  the  busi- 
ness of  the  Bronx  Company,  and  no  account 
was  kept  except  In  the  books  of  that  company. 
No  afflrmatlve  act  of  acquiescence  on  tlie  part 
of  the  plaintiffs  was  shown.  From  1882  until 
1889,  when  this  action  was  begun,  the  appel- 
lants collected,  received,  and  retained  all  the 
rents,  but  paid  therefrom  taxes,  hisurance,  In- 
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tercst  on  mortgages,  and  a  small  amount  of 
the  principal.  When  called  upon  to  account  In 
surrogate's  court.  In  1889,  it  was  discovered 
tliat  they  had  no  power  over  the  realty  as  ex- 
ecators,  except  to  sell  It  under  the  power  of 
sale,  and  thereupon  this  action  was  commen- 
ced. Whatever  they  did  In  the  management 
of  the  real  estate  was  done  without  any  actual 
authority  from  the  plaintiffs;  and  we  find  no 
evidence  of  Implied  authority,  except  that  the 
plaintiffs  did  not  take  charge  of  their  interests 
respectively  in  the  real  estate,  or  object  to  the 
conduct  of  the  defendants  with  reference 
thereta  All  the  rents  collected  by  the  appel- 
lants, amounting  to  nearly  $46,000,  have  beer 
retained  by  them,  except  such  portions  as  they 
paid  out  for  the  purposes  already  mentioned. 
Tbey  paid  no  part  of  it  to  the  plaintiffs,  and, 
while  it  does  not  appear  expressly  that  a  de- 
mand was  made  npon  them  for  it,  the  evidence 
is  very  suggestive  that  demands  were  made 
bat  not  complied  with.  The  appellants  pleaded 
no  counterclaim  for  compensation  in  their  an- 
swer, nor  did  they  move  to  amend  the  pleadings 
in  that  regard  npon  the  trial.  All  the  money 
collected  they  mingled  with  thetr  own,  and 
have  had  the  use  of  It  in  their  business,  except 
as  aforesaid.  While  they  owe  the  balance  in- 
dividually, because  they  received  it  and  used 
it,  they  now  claim  the  right  to  counterclaim 
for  services  which  two  of  them  assumed  to 
render  as  executors,  but  which  they  had  no 
right  to  render  in  any  capacity.  Tbey  made 
no  charge  in  their  books,  and  claimed  no  com- 
pensation therefor,  so  far  as  appears,  until  the 
trial  of  this  action.  Over  two-thirds  of  the 
rents  received  and  retained  were  owing  by  the 
three  appellants  as  co-partners,  imder  said 
lease  from  Ann  Bolton. 

In  the  absence  of  an  agreement,  one  tenant 
in  common  is  not  entitled  to  compensation  for 
collecting  the  rents  belonging  to  himself  and 
his  co-tenants.  An  executor  who  Intermed- 
dles with  the  real  estate,  and  assumes  the 
management  thereof,  without  authority,  has 
no  right  to  compensation  even  for  valuable 
services  rendered  as  such.  Like  an  executor 
de  son  tort,  be  Is  subject  to  personal  liability 
without  any  compensating  advantage.  There 
Is  therefore  no  basis  of  fact  or  law.  to  sustain 
the  contention  of  the  appellants  that  they,  or 
that  the  two  of  them,  who  were  executors, 
have  a  right  to  compensation  for  services 
connected  with  the  real  estate  in  question. 
To  permit  executors  to  charge  for  services 
rendered  without  authority  would  be  a  dan- 
gerous rule,  especially  in  a  case  like  the  one 
before  us,  where  the  executors  were  business 
men,  and  the  persons  against  whom  they  seek 
to  make  the  charge  were  their  own  sisters, 
who  do  not  appear  to  have  sanctioned  the 
management  of  the  real  estate  by  them,  or 
to  have  accepted  any  benefit  therefrom. 
There  was  no  acquiescence  on  the  part  of  the 
plaintiffs,  unless  it  Is  to  be  inferred  from 
silence;  and  it  does  not  appear  whether  tbey 
said  anything  by  way  of  demand  or  protest, 
or  not    They  are  not  estopped,  for  they  made 


no  representation  and  took  no  action  npon 
which  an  estoppel  can  be  predicated.  It  has 
been  held  ttiat  acquiescence  "is  no  more 
than  an  instance  of  the  law  of  estoppel  by 
words  or  conduct"  De  Bussche  v.  Alt,  8 
Ch.  DIv.  286,  314.  So,  In  Kent  v.  Mining  Co., 
78  N.  Y.  169,  187,  acquiescence  was  said  to 
be  "the  doctrine  of  equitable  estoppel,  which 
applies  to  members  of  corporate  or  associated 
bodies,  as  well  as  to  persons  acting  in  a  nat- 
ural capacity."  While  submission  to  an  exist- 
ing state  of  things  for  a  longer  or  shorter  pe- 
riod, with  full  knowledge  thereof,  is  evidence 
of  acquiescence,  still,  as  was  said  in  Jenlson- 
V.  Hapgood,  7  Pick.  1,  8,  "there  is  no  precise 
rule  as  to  what  length  of  time  (h:  what  other 
fact  or  circumstance  shall  be  considered  suffi- 
cient proof  of  acquiescence." 

Prom  November  20,  1882,  when  the  will 
was  proved,  until  a  short  time  prior  to  April 
24,  1889,  when  this  action  was  commence<f, 
the  plaintiffs  do  not  appear  to  have  shown 
open  discontent  but  mere  negligence  In  bul- 
mlttlng  to  a  wrong  even  for  that  length  <y 
time  was  not  conclusive  under  the  circum- 
stances. What  should  they  have  done?  They 
might  have  brought  an  action  to  partition  the 
premises,  but  they  were  not  bound  to;  or  an 
action  for  an  accounting,  which  they  finally 
brought  Their  omission  to  take  any  action, 
as  the  referee  might  have  properly  concluded, 
may  have  been  owing  to  the  fact  that,  during 
the  most  of  the  period  of  silence,  nearly  all 
the  land  was  subject  to  proceedings  in  con- 
demnation. As  early  as  the  year  1882,  It  was 
known  by  the  parties  that  the  city  of  New 
York  contemplated  taking  the  most  of  the 
property  for  a  park,  although  the  act  author- 
izing condemnation  was  not  passed  nntil  1884. 
It  does  not  appear  that  the  plaintiffs  knew  all 
the  material  facts.  While  they  may  be  fair- 
ly presumed  to  have  Icnown  of  the  will, -for 
it  could  not  have  been  proved  without  notice 
to  them,  still  It  Is  not  a  presumption  of  law 
that  they  knew  what  the  executors  were  do- 
ing with  reference  to  the  realty.  The  evi- 
dence of  knowledge,  aside  from  presumption, 
is  confined  to  the  declaration  of  a  single  in- 
terested witness  in  the  form  of  a  conclusion 
that  they  understood '  what  was  going  on. 
Even  if  tbey  did,  we  do  not  fhink  that  mere 
silence,  under  all  the  evidence,  is  sufficient  to 
make  It  an  error  of  law  for  the  referee  to  re- 
fuse to  find  that  they  acquiesced  to  such  an 
extent  as  to  warrant  the  inference  of  an  Im- 
plied promise  to  pay.  Acquiescence  was  a 
question  of  fact  and,  while  he  might  have 
found  for  the  defendants  upon  this  question, 
he  was  not  bound  to  so  find. 

The  appellants  also  claim  that  injustice 
was  done  tbem  by  the  allowance  of  compound 
interest,  and  this,  we  think,  is  well  founded. 
The  referee,  in  stating  the  account,  charged 
them  with  the  amount  collected,  and  credited 
•'t&eta  with  the  amount  paid  out,  each  year. 
As  the  annual  receipts  always  exceeded  the 
disbursements,  he  deducted  the  latter  from 
the  former,  and  charged  them  with  Interest 
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on  the  balance  from  the  last  day  of  the  year 
In  which  it  accrued  until  August  1,  1894,  al- 
though why  that  date  was  selected  does  not 
appear,  for  the  rei>ort  was  dated  March  28, 
1895.  He  directed  judgment  In  favor  of  the 
plaintiffs  for  their  proportion  of  the  aggre- 
gate of  these  annual  balances,  with  Interest 
thereon,  from  August  1,  1801.  Compound  In- 
terest was  thus  allowed,  and  the  Judgment  Is 
erroneous  to  that  extent.  The  defendants 
were  liable  for  Interest  on  the  annual  bal- 
ances to  the  date  of  the  report,  because  they 
had  mingled  the  coUectlonB  with  their  own 
.  funds,  had  used  them  In  their  own  business, 
and  bad  falled'to  render  any  account  They 
thns  received  a  benefit  from  the  use -of  the 
money  of  others  which  they  ought  to  have 
promptly  accounted  for  and  paid  over.  As 
they  were  not  actual  trustees,  we  do  not  think 
they  were  liable  for  compound  interest,  for 
even  trustees  are  not  held  liable  to  this  extent 
except  under  special  circumstances.  This  er- 
ror, howevei.  does  not  necessarily  require  a 
reversal  of  tue  Judgment,  as  it  may  be  cor- 
rected by  making  the  proper  deduction,  the 
amount  of  which  can  be  computed. with  abso- 
lute certainty. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event,  unless  the  respondents  stipulate  to  de- 
duct the  amount  of  compound  interest  includ- 
ed in  the  Judgment;  and  in  that  event  the 
Judgment  should  be  modified  accordingly, 
and,  as  thut  modified,  affirmed,  without  costs 
in  this  eour;  to  either  party.  The  order,  If 
not  agreed  upon,  may  be  settled  before  the 
Judge  who  prepared  the  opinion  of  the  court 

GRAY,  HAIGHT,  and  MARTIN,  JJ.,  con- 
cur. O'BRIEN  and  BARTLETT,  JJ.,  vote 
for  further  modification,  for  the  reason  that 
the  appellants  were  also  entitled  to  commis- 
slohs  as  trustees  by  consent  or  acquiescence. 
PARKER,  C.  J.,  not  sitting. 

Judgment  reversed,  unless,  etc. 


(174  111.  211) 

THALER  et  al.  v.  WEST  CHICAGO  PARK 
COM'RS.i 

(Supreme  Court  of  Illinois.    June  18,  1898.) 

Municipal  Cokporations— Impkovbhbnts 
— assrssments. 

A  Judgment  assessing  the  cost  of  an  im- 
provement is  void  where  the  contract  for  the 
improvement  was  let  nearly  a  month  before  the 
ordinance  providing  for  the  improvement  and 
the  special  assessment  was  passed. 

Appeal  from  Cook  county  court;  William 
T.  Hodson,  Judge. 

Proceeding  by  the  West  Chicago  park  com- 
missioners against  August  Joseph  Thaler  and 
others.  There  was  a  Judgm#nt  for  plaintiffs, 
and  defendants  appeal.    Reversed. 

1  Rehearing  denied  October  6, 189S. 


I.  T.  Greenacre  and  Samuel  J.  Sloan,  for  ap- 
pellants. Francis  A.  Riddle  and  H.  S.  Me- 
cartney,  for  appellees. 

CARTWRIGHT,  J.  The  West  Chicago 
park  commissioners  procured  the  right  of  way 
and  opened  Humboldt  boulevard,  running 
northeasterly  from  Western  avenue  to  Di- 
versey  street  for  the  purpose  of  connecting  the 
West  Chicago  system  of  parks  and  boulevards 
with  the  Lincoln  Park  system.  On  May  12, 
1896,  an  ordinance  was  passed  for  the  improve- 
ment of  that  part  of  this  boulevard  from  the 
east  line  of  Western  avenue  to  the  center  line 
of  Elsdon  avenue.  The  ordinance  provided 
that  the  cost  of  the  Improvement  should  be 
paid  by  a  special  assessment  which  was  there- 
by ordered.  The  commissioners  then  made  an 
estimate  of  the  cost  of  the  Improvement,  and 
ordered  a  petition  filed  and  a  proceeding  Insti- 
tuted to  assess  the  cost  This  ordinance  was 
insufficient  In  its  specifications  of  the  locality, 
character,  and  descrlptiim  of  the  improvement 
to  authorize  any  assessment  Contracts  for 
the  work  were  made  August  6,  1896,  or  before 
that  time,  and  after  all  the  contracts  had  been 
let  and  a  good  part  of  the  work  had  been  done 
an  amendatory  ordinance  was  passed  Sep- 
tember 22,  1896,  which  was  the  same  as  the 
original  one,  except  that  it  contained  a  specific 
description  of  the  Improvement  which  had 
been  attempted.  A  resolution  was  also  passed 
reciting  that  the  former  estimate  was  made 
upon  the  identical  specifications  set  forth  in 
the  amendatory  ordinance,  and  readopting 
such  former  estimate  as  the  estimate  of  the 
cost  of  the  improvement  described  in  the 
amendatory  ordinance.  On  October  24,  1896, 
a  petition  was  filed  In  the  county  court  for 
assessing  the  cost  on  the  property  benefited, 
and  an  assessment  n^  was  filed,  to  which  ob- 
jections were  interposed.  This  assessment 
roll  was  plainly  unfair  and  unequal,  and  the 
court  ordered  It  set  aside  and  a  new  assess- 
ment roll  made.  A  new  roll  was  ffied  De- 
cember 26,  1896,  to  which  objections  were  also 
filed.  The  legal  objections  addressed  to  the 
court  were  heard  and  overruled,  and  the  issue 
as  to  benefits  was  thereupon  tried  by  a  Jury. 

That  part  of  the  boulevard  for  which  the 
special  assessment  was  levied  is  930  feet  long, 
across  a  tract  of  open  prairie,  95  per  cent  of 
which  is  vacant  The  remainder  Is  occupied 
by  poor  people  living  in  small  one-story  frame 
cottages,  who  are  not  able  to  live  in  a  better 
locality.  The  tract  Is  surrounded  by  brick 
yards,  clay  holes,  reaper  works,  terra-cotta 
worliis,  railroad  tracks,  and  a  bone  factory  for 
making  soap,  lime,  and  glue.  Near  the  prop- 
erty Is  the  Chicago  river,  which,  according  to 
the  testimcny,  adds  to  the  smoke  of  factories 
and  the  smells  of  soap  and  glue  making  an 
overpowering  stench.  The  surroundings  are 
such  that  while  they  continue  the  neighborhood 
must  be  of  the  same  character  as  at  present 
and  nothing  but  the  poorer  class  of  people  can 
be  Induced  to  occupy  It  No  person  able  to 
own  a  pleasant  home  would  ever  buy  a  rest- 
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dence  nor  lire  there.  Owners  of  property, 
residents,  and  real-estate  agents  testified  that 
the  property  was  not  benefited  by  the  l)otile- 
vard,  Ijecause  It  was  necessarily  occupied  by 
poor  people,  who  lived  there  on  account  of  Its 
cheapness,  and  did  not  value  a  pleasure  drive- 
way, which  they  were  not  able  to  use.  On 
the  other  hand,  a  snperhitendent  of  special 
assessments  for  the  town  of  Cicero  and  three 
real-estate  agents  testified  that  they  had  ex- 
amined the  assessment  roll  and  the  property, 
and  thought  the  benefits  were  fairly  assessed; 
that  the  assessment  was  ationt  right;  and 
that  the  property  was  benefited  to  the  extent 
assessed.  The  jury  credited  the  opinions  of 
the  witnesses  for  objectors,  and  returned  a 
verdict  that  the  property  was  not  benefited. 
This  verdict  the  court  set  aside,  and  by  stipu- 
lation the  case  was  then  submitted  to  the  court 
to  be  determined  upon  the  evidence  already  in, 
which  had  been  offered  before  the  Jury.  The 
court  did  not  adopt  the  evidence  on  either  side, 
and  decided  that  the  property  was  benefited, 
but  not  80  much  as  the  assessment  roll,  and 
that  it  was  benefited  65  per  cent,  of  that 
amount  Judgment  was  entered  in  accordance 
with  that  conclusion. 

A  great  many  objections  are  presented  and 
argued,  and  some  of  them  raise  serious  ques- 
tions, but  there  is  one  that  is  fatal  to  the 
judgment,  and  that  alone  will  be  considered. 
It  was  proved  by  the  secretary  of  the  board 
that  a  contract  for  the  grading  and  filling  of 
the  boulevard  from  Western  avenue  to  Dl- 
versey  street  was  made  with  Sackley  & 
Peterson  by  the  park  commissioners  about  a 
month  before  the  first  attempted  ordinance  was 
passed.  The  first  payment  for  worlf  under 
that  contract  was  made  May  18,  1896,  and  the 
contract  was  let  as  much  as  a  month  before 
that  time,  and  work  was  done  under  it  before 
the  attempted  ordinance.  It  has  been  repeat- 
edly held  that  no  work  can  be  done  or  expense 
Incmred  which  can  become  charged  upon  the 
property  of  the  owner  imtll  an  ordinance  has 
been  passed  providing  for  the  making  of  the 
Impro-vement,  and  that  It  shall  be  paid  toe  by 
special  assessment.  The  first  step  to  be  taken 
to  cliarge  a  property  owner  is  the  passage  of 
the  ordinance  which  lies  at  the  foundation  of 
the  proceeding.  City  of  Oarlyle  v.  County  of 
Clinton,  140  111.  512,  80  N.  E.  782;  City  of 
East  St.  Louis  V.  Albrecht,  150  m.  506,  37  N. 
B.  934.  Not  only  was  the  contract  for  grad- 
ing let  before  the  passage  of  the  ordinance,  but 
it  Included  the  rest  of  the  boulevard  from 
Elsdon  avenue  to  Diversey  street,  and  there 
was  no  way  to  determine  from  the  ordinance 
or  the  contract  how  much  of  the  grading  was 
done  on  this  part  for  which  the  special  assess- 
ment was  levied.  All  the  contracts  for  the 
various  kinds  of  work  were  let  for  the  entire 
improvement,  and,  while  some  of  them  may 
furnish  data  for  determining  the  cost  of  this 
part  of  the  tioulevard,  the  contract  for  grading 
and  filling  certainly  does  not.  Proprietors 
who  are  assessed  for  an  Improvompnt.  based 
upon  an  estimate  of  Its  cost,  are  not  liable  for 


more  than  the  actual  cost,  and  if  the  assess- 
ment exceeds  such  actual  cost  they  are  en- 
titled to  k  rebate.  If  other  work,  which  is 
paid  for  by  general  taxation,  is  included  in  the 
contract,  there  must  be  some  way  of  keeping 
separate  the  cost  of  that  part  for  which  the 
assessment  is  levied,  or  the  property  owner 
would  be  denied  a  substantial  right.  For  the 
reason  given  the  judgment  is  reversed,  and  the 
cause  is  remanded.    Reversed  and  remanded. 


076  111.  267) 

KEOKUK  &  H.  BRIDGE  GO.  v.  PEOPLE,  i 

(Snpreme  Court  of  Illinois.     Oct  24,  1898.) 

TAXA.TION— Assessment  of  Bhidoc  and  Appkuach 

— OVEBVALDATIOS— TbSTIMOST  OF  ASSESBOII. 

1.  An  approach  to  a  bridj^  and  the  bridge 
proper  may  t>e  legally  assessed  together,  though 
the  approach  is  worth  considerably  less  per 
lineal  foot  than  the  bridge,  where  they  are 
contiguous,  and  form  parts  of  the  same  struc- 
ture, and  the  assessment  is  not  by  the  lineal 
foot,  but  in  gross. 

2.  Though  an  overvaluation  appears,  an  as- 
sessment will  l>e  sustained  where  it  canDot  be 
said  to  be  so  excessive  as  to  warrant  a  finding 
that  it  was  not  honestly  made,  and  was  known 
to  he  excessive. 

3.  On  an  issue  as  to  whether  the  assessment 
was  fraudulent  on  an  application  for  judgment 
against  property  for  delinquent  taxes,  error  in 
refusing  to  compel  the  assessor  to  testify  at 
what  ratio  to  its  fair  cash  value  (the  statute 
requiring  property  to  be  assessed  at  its  fair 
cash  value)  he  had  assessed  ail  other  property 
was  not  sufficiently  material  to  justify  a  re- 
versal. 

Appeal  from  Hancock  county  court;  David 
E.  Mack,  Judge. 

Application  by  the  county  collector  of  Han- 
cock county  for  judgment  against  the  prop- 
erty of  the  Keokuk  &  Hamilton  Bridge  Com- 
pany for  delinquent  taxes.  From  a  judg- 
ment for  the  people  for  part  of  the  taxes,  the 
bridge  company  appeals.    Affirmed. 

O.  Edmunds,  for  appellant  Sterling  P, 
Lemmon,  State's  Atty.,  and  Sharp  &  Berry 
Bros.  (Frank  Halbower,  of  counsel),  for  the 
People. 

WILKIN,  J.  This  Is  an  application  by  the 
county  collector  of  Hancock  county  for  judg- 
ment against  the  property  of  the  appellant 
for  delinquent  taxes  for  the  years  1895  and 
1806.  At  the  June  terms  in  1896  and  1897 
of  the  county  court,  application  was  made 
for  judgment  for  the  taxes  of  the  preceding 
year,  and  the  cases  were  continued  from  time 
to  time  until  August,  1897,  when  both  were 
beard  as  one  case,  upon  the  same  evidence. 
A  part  of  appellant's  objections  were  sus- 
tained, but  the  people  had  judgment  for  a 
part  of  the  taxes.  Exceptions  were  duly  tak- 
en, and,  as  the  case  comes  to  us.  three  ques- 
tions are  presented,  viz.:  First.  Can  the 
bridge  proper  and  the  east  approach  be  le- 
gally assessed  together?  Second.  Is  the  as- 
sessment fraudulent?  Third.  Is  any  part  of 
the  1,567  feet  assessed  In  the  state  of  Iowa? 

1  Rehearing  denied  December  20,  1898. 
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Tlie  approach  to  the  bridge  is  an  earth 
bank  riprapped,  and,  if  valued  separately.  Is 
worth  considerably  less  per  Uneal  foot  than 
the  bridge  proper.  But  this  fact  would  not 
necessarily  compel  the  assessment  of  the 
bridge  and  approach  separately.  They  are 
contiguous,  and  virtually  parts  of  the  same 
structure.  The  assessment  Is  not  made  by  the 
lineal  foot;  it  Is  In  gross.  We  cannot  see  in 
what  respect  it  could  be  material  to  appel- 
lant whether  the  two  are  assessed  together  or 
separately.  It  Is  hard  to  conceive  of  the 
value  of  the  bridge  entirely  disconnected 
from  the  approach,  or  of  the  value  of  the  ap- 
proach without  the  bridge.  The  values  of 
the  two  are  so  closely  Interwoven  and  de- 
pendent npon  each  other  that  to  assess  them 
together  Is  the'  only  feasible  way  to  value 
them  at  aU. 

The  second  question— whether  the  assess- 
ment is  fraudulent— has  been  considered  by 
us  several  times  heretofore,  in  suits  between 
the  same  parties.  A  full  discussion  of  the 
law  on  this  branch  of  the  case  will  be  found 
Id  the  opinion  in  Bridge  Co.  v.  People,  161 
HI  614,  44  N.  B.  206.  From  an  examination 
of  the  evidence  in  this  record,  even  though  it 
were  conceded  that  an  overvaluation  appears, 
we  do  not  find  that  it  can  be  said  to  -be  so  ex- 
cessive as  to  warrant  ns  in  finding  the  as- 
sessment was  not  honestly  made,  and  known 
to  be  excessive. 

Another  point  brought  to  our  attention  un- 
der this  head  is  that  the  trial  court  refused 
to  compel  the  assessor,  when  on  the  witness 
stand,  to  testify  at  what  ratio  to  Its  fair  cash 
value  he  had  assessed  all  other  property  In 
his  town.  The  witness  declined  to  answer, 
on  the  ground  that  the  answer  might  tend  to 
criminate  him.  The  statute  requires  all  such 
property  to  be  assessed  at  its  fair  cash  value. 
To  show  it  was  valued  at  less  might  be  one 
link  in  the  chain  of  evidence  against  him  for 
a  failure  to  do  his  official  duty,  on  a  prosecu- 
tion under  paragraph  288  of  the  revenue  law. 
8  Starr  &  C.  Ann.  St.  (2d  Ed.)  p.  3518.  Even 
U  error  was  committed  In  refusing  to  com- 
pel an  answer,  it, was  not  sufflciently  mate- 
rial to  Justify  a  reversal  of  the  JudgiueAt  be- 
low. 

The  third  question  presents  two  questions, 
—one  of  law,  and  one  of  fact  On  the  prop- 
osition of  law,— i.  e.  the  legal  boundary  line 
between  this  state  and  Iowa,— we  are  bound 
by  the  rule  of  stare  decisis.  We  have  several 
times  held,  between  these  same  parties,  that 
the  line  is  the  middle  of  the  main  navigable 
channel  of  the  river.  In  every  instance  when 
the  question  has  been  before  this  court  and 
directiy  in  issue,  the  holding  has  been  uni- 
formly to  that  effect  In  that  view  of  the 
law,  we  are  sustained  by  the  supreme  court 
of  the  United  States.  Iowa  v.  Illinois,  147  U. 
S.  1,  13  Sup.  Ct  238.  The  reasons  for  onr 
conclusion  have  been  already  fully  stated, 
and  a  repetition  now  could  make  the  holding 
no  clearer.  Bridge  Co.  r.  People,  145  lU. 
686,  84  N.  B.  482;  Id.,  167  IlL  15,  47  N.  £.  313. 


On  the  question  of  fact— L  ••  does  any  part 
of  the  1,567  feet  of  bridge  assessed  extend  be- 
yond the  state  line?— the  differences  between 
counsel  and  witnesses  on  the  respective  sides 
of  this  issue  arise  principally  out  of  the  fact 
that,  on  the  one  hand,  the  center  of  the  stream 
is  assumed  to  be  the  state  line,  while,  on  the 
other,  ttik  center  of  the  navigaUe  channel  it 
accepted  as  the  true  line.  It  being  settled  as 
a  question  of  law  that  the  latter  construction 
Is  correct  we  think  there  can  be  no  reason- 
able question  but  that  the  clear  pret>onder- 
ance  of  the  evidence  is  that  the  dividing  line 
between  the  two  states  is  at  least  as  far  west 
as  the  assessor  in  this  assessment  fixed  It 
The  evidence  is  substantially  the  same  as  It 
was  in  the  last  case  before  us  between  the 
same  parties,  reported  in  167  111.  15,  47  N.  B. 
313;  and  we  see  no  reason  for  changing  the 
conclusion  there  reached.  The  Judgment  of 
the  county  court  will  be  affirmed.  Judgment 
affirmed. 


(173  ni.  S61) 

RHODES  et  at  t.  ASHURST  at  aLi 
(Supreme  Court  of  Illinois.    Oct  24,  1888.) 

EQUITT  —  DbORBBS  —  PiKALITT— APPBAt—  RlGBTK 
PiNDIlTO—  CoURTa  —  JUBISDICTIOK  —  PATBHTS— 
LlCBNSES  —  ASSiaNKBHT  —  ESTOPPBIi — AOCOUNT- 
IKO— Patmbnt. 

1.  A  decree  finding  the  existence  of  facts 
giving  a  right  to  an  accounting,  and  dtrectiDi; 
the  master  to  state  the  account,  is  cbncluslTi- 
after  an  affirmance  on  an  appeal  to  the  su- 
preme court 

2.  On  an  appeal  from  a  Judgment  rendered 
on  the  report  of  a  master  on  an  accounting 
before  him  according  to  a  decree  that  had  been 
affirmed  on  appeal  to  the  supreme  court,  the 
facts  determined  by  auch  decree  are  conclaslve. 

8.  Where  a  pretended  nssignee  of  a  patent 
conveyed  a  license  to  another  for  an  agreemeni 
to  pay  certain  royaltiea,  the  state  courts  have 
Jurisdiction,    in   a   suit   by   the    owner   of    the 

Eatent  to  compel  such  licensee  to  account  to 
im  for  the  royaltiea;    such  a  suit  not  t>einc 
for  an  infringement 

4.  A  pretended  assignee  of  a  patent  conveyed 
a  license  to  use  it  to  a  defendant  agreeing  to 
pay  royalties  therefor,  and  a  decree  was  ren- 
dered requiring  defendant  to  account  to  the 
real  owner  for  the  royalties.  Beld,  that  where 
defendant  used  the  patent  pending  an  appeal 
by  him  from  the  decree  without  surrendering 
the  license,  he  could  not  assert  that  be  was 
liable  as  an  infringer,  and  not  as  a  licensee, 
so  as  to  ouat  the  state  courts  of  jurisdiction. 

5.  On  an  accounting  by  a  licensee  of  a  patent 
in  accordance  with  a  decree  that  had  been  af- 
firmed on  appeal,  he  is  bound  to  account  for 
royalties  due  for  using  the  patent  pending  th« 
appeal. 

6.  One  who  has  accepted  a  license  to  use  a 
patent,  and  has  enjoyed  benefits  under  it,  is 
estopped  to  assert  that  the  patent  is  valueless 
because  lacking  in  novdty,  or  because  it  is  an 
infringement. 

7.  In  a  suit  by  the  owner  of  a  patent  for 
royaltiea  which  defendant  had  contracted  to 
pay  to  a  pretended  assignee,  defendant  must 
show  with  certainty  any  payments  which  h« 
claims  to  have  made  to  the  asBif;nee. 

8.  A.  executed  notes  to  complainant  corpora- 
tion for  shares  of  its  stock,  and  he  was  mada 
its  manager.     Subsequently  he  conveyed  a  ■• 

iRehearing  denied  Decembar  20.  188& 


Digitized  by 


Google 


la) 


RHODES  V.  ASHURST. 


119 


cense  to  It  to  use  a  certain  patent  so  Ions  as 
he  remained  manager.  Afterwards  it  assigned 
the  license  to  S.,  contracting  to  pay  royalties, 
and  A.  was  forced  to  resign  as  manager.  A. 
assigned  the  patent  to  defendant,  subject  to 
complainant's  rights.  Held,  that  defendant,  af- 
firming the  assignment  of  the  license  to  S., 
and  obtaining  a  decree  compelling  S.  to  ac- 
count to  him  for  the  royalties,  most  account 
to  complainant  for  A.'a  notes. 

Error  to  appellate  court.  Third  district. 

BUI  by  the  Havana  Press-Drill  C!ompany 
and  John  W.  Khodes  against  John  L.  and 
Lewis  B.  Ashnrst  for  the  enforcement  of  an 
agreement  to  assign  a  patent  Defendants 
filed  a  cross  bill  against  complainants  and  the 
Stoddard  Manufacturing  Company,  alleging 
that  Rhodes  had  conveyed  a  license  to  the 
Stoddard  Manufacturing  Company  to  Use  said 
patent,  and  prayed  for  a  cancellation  of  the 
license  and  an  accounting.  From  a  decree  of 
the  appelate  court  affirming  a  decree  dis- 
mlssing  the  original  bill,  complainants  appeal- 
ed to  the  supreme  court,  which  affirmed  the 
decree  (148  HI.  115,  35  N.  B.  873),  whereupon 
the  master  In  chancery  stated  an  account  In 
accordance  with  the  decree,  and  judgment 
was  rendered  for  Lewis  B.  Ashurst  against 
Rhodes  and  the  Stoddard  Manufacturing  Com- 
pany. Both  parties  to  the  Judgment  appealed 
to  the  appellate  court,  which  affirmed  the 
judgment  (71  111.  App.  212),  and  they  bring 
error  to  the  supreme  court.   Affirmed. 

The  Havana  Press-Drill  Company  and  the 
plaintiff  In  error  Rhodes  filed  a  bill  in  the  cir- 
cuit court  of  Mason  county  against  John  L. 
and  Lewis  B.  Ashurst,  praying  for  the  spe- 
cffic  enforcement  of  an  agreement  to  assign  a 
patent  numbered  297,961,  concerning  an  Im- 
provement in  grain  drills.  After  answering 
this  bill,  the  Ashursts  filed  a  cross  bi}l,  In 
which  it  was  alleged  that  Lewis  B.  Ashurst 
was  the  owner  of  said  patent,  but  that  John 
W.  Rhodes  had  enteied  into  a  contract  with 
the  Stoddard  Manufacturing  Company  for  the 
manufacture  of  wheat  drills  embracing  the 
Improvement  covered  hy  said  patent,  and  for 
the  payment  of  certain  royalties.  The  prayer 
was  for  the  cancellation  of  the  license  at- 
tempted to  he  conveyed  by  Rhodes  and  for  an 
accounting.  Answers  were  filed,  and  replica- 
tions thereto.  Kvidence  was  taken,  and  on 
the  hearing  the  original  bill  was  dismissed  for 
want  of  equity,  and  a  finding  and  decree  were 
entered  in  favor  of  the  complainants  In  the 
cross  bill.  By  appeal  this  decree  was  brought 
to  the  appellate  court,  and  then  to  this  court, 
where  it  was  affirmed.  A  transcript  of  the  <m> 
der  of  affirmance  was  duly  ffied  In  the  circnlt 
court,  and  thereupon  the  master  In  chancery 
proceeded  to  take  evidence,  and  state  an  ac- 
count In  accordance  with  the  directions  of  the 
decree.  The  master's  report  shows  that  the 
entire  royalty  under  the  Rhodes-Stoddard  con- 
tract up  to  January  1,  1895,  amounted  to  $22,- 
680.  This  royalty,  however,  covered  the  use 
of  other  patents  which  Rhodes  had  the  right 
to  assign,  and  the  master  apportioned  It  so  as 
to  allow  Lewis  B.  Ashurst  76  per  cent  there- 


of. He  also  allowed  a  set-off  of  $6,326.15, 
arising  out  of  some  notes  given  by  John  L. 
Ashurst  to  the  Havana  Press-Drill  Company. 
Objections  were  filed  before  the  master  by 
Rhodes  and  the  Stoddard  Manufacturing  Com- 
pany, and  also  by  John  L.  and  Lewis  B.  Ash- 
urst. These  being  overruled  by  the  master, 
were  renewed  as  exceptions  before  the  court 
Part  of  the  exceptions  were  sustained,  and 
the  court  apportioned  the  royalty  so  as  to  give 
one-half  to  each  party,  then  deducted  the  set- 
off, and  gave  judgment  In  favor  of  Lewis  B. 
Ashnrst  for  $4,796.60  against  Rhodes  and  the 
Stoddard  Manufacturing  Company.  An  ap- 
peal was  taken  from  this  decree  to  the  appel- 
late court,  where  the  finding  was  affirmed. 
The  case  now  comes  before  us  on  a  writ  of 
error  for  further  review,  both  parties  assign- 
ing errors.  When  the  former  case  was  before 
us,  a  full  statement  was  made  of  all  the  facts 
out  of  which  this  litigation  arises,  and  a  repe- 
tition of  the  same  here  would  be  useless.  The 
case  is  reported  In  148  111.  115,  35  N.  B.  873. 

Lyman  Lacey,  Sr.,  and  Chas.  M.  Peck,  for 
plaintiffs  hi  error.  John  W.  Pitman,  for  de- 
fendants In  error. 

WILKIN,  J.  (after  stattog  the  facts).  The 
practice  in  chancery,  where  an  accounting  is 
prayed,  and  where  the  right  to  an  account  is 
denied,  is  that  the  preliminary  matter  in  bar 
of  the  accounting  should  first  be  disposed  of. 
A  'decree  Is  then  entered  finding  the  facts  to 
exist  which  give  a  right  to  the  accounting, 
directing  the  basis  of  the  accotmt,  and  re- 
ferring the  whole  matter  to  the  master  In 
chancery  to  take  evidence  as  to  the  state 
of  the  account,  and  to  report  the  evidence 
and  a  statement  of  the  account  Ligare  v. 
Peacock,  109  HI.  94.  Such  a  decree  was  en- 
tered in  this  case,  and,  whatever  might  have 
been  its  eflfect  as  res  judicata  had  it  not  been 
appealed  from,  the  plalntlfl^s  In  error  certainly 
are  now  concluded  by  it  Having  appealed 
from  it  and  having  procured  the  decision  of 
this  court  upon  the  questions  involved,  they 
cannot  now  be  heard  to  say  that  It  was  mere- 
ly interlocutory.    6  Bnc.  PI.  &  Prac.  p.  1(H6. 

Much  of  the  argument  of  counsel  Is  de- 
voted to  the  question  of  whether  the  Stod- 
dard Manufacturing  Company  used  the  In- 
vention covered  by  the  patent  in  question. 
It  la  aflirmed  by  counsel  for  plaintiffs  in  error 
that  it  did  not  There  are  two  answers  to 
this  position:  Fhrst,  the  pleadings  admit 
that  it  did;  and,  second,  the  finding  of  the' 
former  decree  is  conclusive  on  that  point. 
The  abstract  shows  that  the  answer  to  the 
cross  bin  "admits  that  before  and  since  Janu- 
ary 1,  1891,  said  Stoddard  Company  made 
some  drills  with  said  Ashurst  improvements 
attached  thereto  as  part  thereof,"  and  also 
that  the  decree  recites  that  said  company 
had  made  drills  "with  said  Improvements 
on."  As  we  understand  the  evidence,  there 
is-  no  claim  that  there  was  any  difference  in 
the  drills  manufactured,  but  the  contention 
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is  that  the  patent  does  not  cover  the  device 
used.  This  question  is  certainly  foreclosed 
by  the  former  decree.  In  the  consideration 
of  the  case  as  it  now  comes  before  us,  we 
must  begin,  then,  with  the  assumption  that 
the  invention  in  question  was  used;  that  it 
belonged  to  Lewis  B.  Ashurst;  that  the  con- 
tract between  Rhodes  and  t!he  Stoddard  Com- 
pany covered  this  patent,  as  well  as  others 
which  belonged  to  Rhodes;  that  Lewis  B. 
Ashurst  Is  entitled  to  an  accounting,  and  that 
the  basis  thereof  is  to  be  a  division  of  the 
royalty  according  to  the  relative  value  and 
importance  of  the  respective  appliances  cov- 
ered by  said  patents.  The  main  question  for 
decision,  therefore,  is,  has  an  equitable  divi- 
sion been  made?  Before  disposing  of  this 
question,  we  ought,  perhaps,  to  notice  the 
point  made  as  to  Jurisdiction.  It  Is  claimed 
that  the  subject-matter  of  this  suit  is  cog- 
nizable solely  in  the  federal  courts.  Our 
former  decision  in  this  case  is  adverse  to 
that  position.  We  have  again  examined  the 
question,  and  feel  satisfied  that  that  conclu- 
sion Is  correct.  The  theory  of  the  cross  bill 
is  that  Lewis  B.  Ashurst,  as  the  owner  of 
the  patent,  has  the  right  to  demand  the  roy- 
alty agreed  to  be  paid  by  the  Stoddard  Manu- 
facturing Company  to  Rhodes  under  the  con- 
tract which  they  entered  Into.  It  proceeds 
upon  the  basis  of  a  ratification  of  that  con- 
tract so  far  as  executed,  but  avers  that  the 
money  arising  therefrom  is  In  equity  the 
property  of  Ashurst  The  foundation  of  "the 
action  is.  clearly  the  contract.  Nor  can  it  be 
said  that  the  court  was  without  Jurisdiction 
as  to  the  royalties  accruing  aftet  the  entry 
of  the  original  decree.  The  assignment  of 
the  license  was  thereby  declared  void,  but 
the  Stoddard  Company  continued,  during  the 
pendency  of  the  appeal,  to  manufacture  drills, 
the  same  as  before.  It  made  no  surrender 
of  the  claimed  license.  So  long  as  the  com- 
pany and  Rhodes  continued  under  that  con- 
tract, they  were  In  no  position  to  say  that 
the  patent  was  used  without  license,  and 
that  they  were  infringers,  and  not  licensees. 
The  plaintiffs  in  error  continued  to  stand  in 
the  same  relation  to  Lewis  B.  Ashurst  after 
that  decree  as  before,  and  the  same  right  to 
an  accounting  existed. 

Recurring  to  the  question  of  the  division 
of  the  royalty,  so  far  as  the  Stoddard  Manu- 
facturing Company  is  concerned,  although  it 
assigns  error  in  this  regard,  it  would  seem 
to  be  a  matter  of  no  moment  to  It  whether 
'  Ashurst  succeeds  in  his  contention  or  Rhodes 
in  his.  Its  position  Is  that  of  a  mere  stake- 
holder. It  concedes  the  royalty  must  be  paid; 
therefore  to  whom  it  Is  to  be  paid  is  not  a 
vital  question  to  it.  The  real  controversy 
lies  between  Rhodes  and  Lewis  B.  Ashurst. 

In  the  account  stated  by  the  master,  royalty 
was  charged  on  all  drills  made  up  to  January 
1,  1895.  It  is  contended  that  the  accounting 
should  have  ceased  upon  the  entry  of  the 
former  decree,  November  13,  1801.  One  of  the 
exceptions  raises  this  question.    We  think  the 


point  not  well  taken.  The  operation  of  the 
decree  was  suspended  during  the  appeal,  but 
the  manufacture  of  drills  continued  under  the 
same  contract  The  interlocutory  decree  usu- 
ally directs  that  all  matters  of  account  shall 
be  adjusted  down  to  the  time  of  stating  the 
account,  even  though  no  facts  are  stated  in 
respect  to  them  in  the  pleadings.  1  Enc  PL 
&  Prac.  p.  103.  To  hold  that  matters  of  ac- 
count arising  during  the  pendency  of  the  suit 
could  not  be  considered  would  be  to  circum- 
scribe the  power  of  equity  to  do  complete  Jus- 
tice, which  is  one  of  its  attributes. 

As  to  the  relative  value  of  the  patents  em- 
braced in  the  Rhodes-Stoddard  contract,  we 
find  the  evidence  conflicting,  and  in  some  re- 
spects uncertain  and  unsatisfactory.  From 
the  nature  of  the  case,  it  could  hardly  be  ex- 
pected to  be  otherwise.  To  estimate  how 
much  value  one  of  several  devices  adds  to  a 
piece  of  machinery  is,  ordinarily,  a  difficult 
question.  Here  each  party  claims  all  for  his 
own  invention,  and  nothing  for  that  of  his 
adversary.  Plaintiffs  in  error  say  that  the 
Ashurst  patent  is  valueless,  because  it  is  lack- 
ing in  novelty,  and  is  in  fact  an  infringement 
upon  other  prior  patents.  Having  accepted  a 
license  "under  it,  they  cannot  now  attack  It  In 
that  regard.  "A  licensee  who  has  admitted, 
either  expressly  or  impliedly,  in  the  license 
contract  or  in  pais,  the  validity  of  the  license 
contract,  or  has  enjoyed  benefits  under  It,  Is 
estopped  from  contesting  the  validity  of  the 
patent  in  relation  to  acts  done  under  the  li- 
cense." 13  Am.  &  Eng.  Enc.  Law,  p.  570; 
Kinsman  v.  Parkhurst,  18  How.  289.  "They 
have  made  and  sold  the  machines  under  com- 
plahiant's  title,  and  for  his  account  and  can 
no  more  be  allowed  to  deny  that  title  and  re- 
tain the  profits  to  their  own  use,  than  an 
agent  when  he  has  collected  a  debt  for  his 
principal,  can  Insist  that  the  debt  was  not 
justly  due."  Hall  Mfg.  Co.  v.  American  Ry. 
Supply  Co.,  48  Mich.  331,  12  N.  W.  205;  Bart- 
lett  V.  Holbrook,  1  Gray,  114.  It  is  claimed 
that  the  Ashurst  patent  merely  covers  the 
particular  mode  of  fastening  the  spring. 
Rhodes  and  the  Stoddard  Company  have 
themselves  put  a  different  construction  upon 
It,  else  they  would  never  have  admitted  its 
use,  for  it  is  clear  that  the  spring  used  by 
the  company  had  a  different  fastening  from 
that  illustrated  in  the  Ashurst  patent  The 
statement  In  the  patent  Itself  is  that  the  in- 
vention consists  in  a  series  of  springs  attached 
to  the  runners  and  front  frame,  so  that  pres- 
sure applied  on  the  springs  acts  directly  oa 
the  heel  of  the  runner  to  press  it  Into  the 
earth.  The  specifications  expressly  state  that 
this  spring  may  be  fastened  in  any  suitable  or 
convenient  manner.  Nor  is  there  any  require- 
ment that  thfe  spring  must  be  flat 

Examining  the  testimony  in  the  light  of  this 
construction  of  the  patent,  we  think  a  fair  di- 
vision of  the  royalty  has  been  made.  Thp 
evidence  of  the  defense  was  principally  di- 
rected to  an  attack  upon  the  novelty  of  the  de- 
vice and  as  to  whether  It  was  used.   A  nuni- 
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ber  of  witnesses,  farmers  and  Implement  deal- 
ers, testlfled  that  the  spring  was  the  most 
Important  of  the  attachments.  Rhodes  and 
Ashnrst  each  thought  all  of  the  value  lay  In 
his  Improvements.  One  J.  P.  Mowder  gave 
It  as  his  Judgment  that  each  contributed  one- 
half.  William  Heberllng  divided  It  by  giving 
Bhodes  one-third.  A.  B.  Windsor  put  the 
Rhodes  devices  at  25  cents  per  drill.  Greorge 
Bell  put  them  at  40  cents  per  drill.  Outside 
of  Rhodes,  no  witness  for  the  defense  gave 
aoy  opinion  as  to  the  relative  value  of  the 
attachments.  The  contention  that  the  patent 
is  valueless  results  from  a  narrow  construc- 
tion of  it,  not  warranted  in  this  case  by  the 
relation  in  which  the  parties  stand  to  eacli 
otber. 

A  statement  is  made  by  qpunsel  for  idain- 
tlfFs  in  error  to  the  effect  ttiat  the  Stoddard 
Compuny  has  made  paymeqt  in  fuU  to  Rhodes 
of  all  royalties,  and  therefore  it  should  not  be 
held.  It  seems  incredible  that  such  payments 
could  have  been  made,  and  no  clearer  evi- 
dence thereof  appear  in  the  record.  If  the 
amounts  designated  opposite  the  word  "pay- 
ments," at  the  foot  of  the  royalty  statement 
fumlsbed  by  John  W.  Stoddard  represented 
actual  payments,  it  is  remarkable  that  in  his 
testimony  he  should  refer  only  to  the  pay- 
ment of  the  first  item.  We  are  inclined  to 
thlnli  tbts  statement  was  intended  to  repre- 
sent the  time  when  the  payments  became  due. 
The  first  part  of  the  statement  shows  the 
time  of  manufacture.  The  royalty,  however, 
was  not  payable,  under  the  contract,  until 
January  1st  next  after  the  sales  were  made. 
If  it  were  actually  true  that  payment  was 
made,  it  should  have  been  shown  with  cec- 
tainty.  In  our  judgment,  the  objection  has 
no  foundation  In  fact. 

The  cross  error  presents  the  question  of 
whether  the  set-off  allowed  was  proper.  John 
L.  Asburst  gave  his  notes  to  the  Havana 
Press- Drill  Ck>mpany  In  consideration  of  a  cer- 
tain number  of  shares  of  its  capital  stock, 
and  also  granted  the  license  In  question  to  it 
as  a  part  of  the  same  transaction.  The  de- 
duction represents  the  balance  due  on  these 
notes.  A  license  is  not  assignable,  sti-Ictly 
speaking,  and  when  Lewis  B.  Ashurst  elected 
to  affirm  the  Rhodes-Stoddard  contract  as  to 
the  license  obtained  through  John  L.  Ashurst 
and  the  Havana  Press-Drill  Company  he  must 
be  held  to  have  taken  It  subject  to  all  equities; 
particularly  in  view  of  the  fact  that  the  as- 
signment of  the  patent  from  his  brother  to 
him  recited  that  It  was  subject  to  the  rights 
of  the  Havana  Press-Drill  Company.  It  may 
seem  a  hardship  upon  him  to  be  compell- 
ed to  pay  the  debt  of  John  L.  Ashurst,  but 
be  might  have  elected  to  treat  the  assignment 
of  the  license  as  a  nullity,  and  proceeded 
against  tbe  Stoddard  Manufacturing  Company 
as  an  Infringer,  in  which  case  this  question 
would  not  have  arisen.  We  find  the  cross  er- 
ror not  well  taken.  On  the  whole  record,  we 
think  the  decree  of  the  circuit  court  is  equi- 
table and  Just,  and  that  it  was  properly  af- 


firmed by  the  appellate  court    Judgment  af- 
firmed. 

BOOGS,  J.,  took  no  part  In  the  decision  of 
this  case. 


(B»  Ohio  St  137) 

ALLEN  V.  BUSSELL  et  al. 

(Supreme  Court  of  Ohio.    Nov.  1,  1898.) 

Homestead   Owned  bt  Motbek— Impkovumbnts 
Br  Son— Patmest  of  Taxes — In- 
valid Tax  Deed. 

1.  Where,  after  a  homestead  has  been  set  oS 
to  a  mother  in  real  estate  owned  by  her  in  fee 
simple,  her  son,  already  occupying  the  prem- 
ises, agrees  to  support  her  In  consideration  of 
its  rents  and  profits,  and  continues  in  posses- 
sion of  the  premises,  and  to  support  her  under 
the  agreement  during  her  lifetime,  he  is  not  lia- 
ble after  her  death  to  account  to  the  creditors 
Of  the  mother  who  have  judgment  liens  there- 
on tor  the  rents  and  profits  that  accrued  prior 
to  his  mother's  death. 

2.  If,  in  such  case,  the  taxes  become  deUn- 
quent,  and  the  son  purchases  the  premises  at 
tax  sale,  and  subsequently  obtains  a  tax  deed 
therefor,  and  on  the  faith  of  such  title  makes 
valuable  and  lasting  improvements  on  the  prem- 
ises,  he  will  not,  if  his  title  is  invalid,  be  al- 
lowed, under  the  occupying  claimant's  act,  as 
against  the  judgment  creditors  of  the  mother, 
the  value  of  tbe  improvements  thus  made. 

3.  If,  however,  he  was  under  no  obligation  to 
pay  the  taxes  on  the  premises,  he  falls  within 
the  provisions  of  section  2880,  Rev.  St.,  and 
should  be  subrogated  to  the  lien  of  the  state 
for  the  amount  paid  at  the  tax  sale,  the  taxes 
subsequently  paid,  and  interest  at  6  per  centum 
from  the  time  payment  was  made. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Summit  county. 

This  action  was  brought  by  William  E. 
Russell,  to  assert  a  judgment  lien  against 
certain  real  estate  of  Mrs.  Jane  Alien,  de- 
ceased, and  to  marshal  the  liens  thereon. 
The  cause  was  appealed  to  the  circuit  court, 
and  there  tried  on  tbe  merits,  and  judgment 
rendered  for  defendant  In  error  and  certain 
other  lienholders,  and  denying  to  William  E. 
Alien  a  claim  he  bad  set  up  for  taxes  and 
for  improvements  made  as  an  occupying 
claimant  of  the  land  in  question.  There- 
upon tbe  plaintiff  In  error  instituted  pro- 
secdings  in  this  court  to  reverse  tbe  judg- 
ment of  the  circuit  court   Reversed. 

Tibbals  &  Frank,  for  plaintiff  in  error. 
Musser  &  Kobler  and  O.  M.  Anderson,  for 
defendants  in  error. 

BRADBURY,  J.  There  was  no  substan- 
tial conflict  in  the  testimony  relating  to  any 
fact  upon  which  the  respective  rights  of  the 
parties  rested.  The  circuit  court  however, 
found  and  stated  the  facts  separately  from 
its  conclusions  of  law.  From  this  finding 
and  tbe  pleadings  it  appears  tbat,  in  tlie 
year  1878,  Jane  Alien  was  the  owner  of  the 
real  estate  which  Is  the  subject  of  the  con- 
troversy; that  at  the  May  term  of  tbe  court 
of  common  pleas  of  Summit  county  for  that 
year,  the  plaintiff  recovered  a  judgment 
against  said  Jane  Allen  and  others  for  the 
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•am  of  1424.17,  and  thereafter  the  said  Jamea 
S.  Carpenter  and  George  K.  Pardee,  in  tbelr 
lifetime,  also  recovered  a  Jndgment  against 
Jane  Allen  for  the  sujn  of  $160.51;  tbat  ex- 
ecutiona  were  Issued  upon  both  said  jndg- 
ments,  and  severally  levied  upon  the  said 
premises  of  said  Jane  Allen,  the  lien  of  the 
plaintitTs  judgment  being  prior  to  that  of 
said  Carpenter  and  Pardee;  that  executions 
have  been  Issued  from  time  to  time  upon 
said  judgments,  and  the  liens  of  both  have 
been  kept  alive  and  In  force  up  to  the  hear^ 
Ing  of  this  cause,  and  are  now  valid  Hens 
against  said  premises;  that,  after  the  said 
Russell  had  recovered  judgment,  be  caused 
execution  to  Issue  thereon,  and  levied  on  the 
premises  In  controversy;  that  said  Jane  Al- 
len thereupon  demanded  that  the  same 
should  be  set  off  to  her  as  a.  homestead, 
which  the  sheriff  refused  to  do,  but,  instead, 
sold  the  same  on  a  vendi.  exponas  to  said 
William  B.  Allen,  who  paid  the  purchase 
price  to  the  sheriff;  that  afterwards,  by  de- 
cision of  this  court,  Mrs.  Allen  was  adjudged 
to  be  entitled  to  hold  the  premises  as  a 
homestead,  and  thereupon  the  price  that  said 
plaintiff  in  error  had  paid  was  refunded  to 
him;  that,  at  tbe  time  and  prior  to  the  ren- 
dition of  said  judgments,  said  Jane  Allen  was 
living  in,  and  occupying,  said  premises  aa 
her  homestead,  and  that  said  defendant  Wil- 
liam BL  Alien,  after  said  sale  by  the  sheriff, 
immediately  moved  into  said  premises,  and 
occupied  them,  his  mother  living  with  and 
being  supported  by  him  until  April,  1887,  at 
which  time  he  removed  from  said  premises; 
that  thereafter  said  William  £.  Allen  re- 
ceived the  rents  of  said  premises,  and  con- 
tinued to  support  his  mother,  until  her  death, 
on  tbe  6th  day  of  June,  1894;  that  after  the 
sale  of  said  premises  by  the  sheriff  to  said 
William  E.  Allen,  and  during  tbe  pendency 
of  said  litigation  in  the  district  and  supreme 
courts,  as  above  stated,  "he  paid  the  taxes 
on  said  premises,  aggregating,  at  the  tihie 
of  the  setting  aside  of  the  sale  by  the  su- 
preme court,  to  the  sum  of  $74.54";  that 
after  the  setting  aside  of  said  sale  by  tbe 
supreme  court,  and  the  holding  that  said 
Jane  Allen  was  entitled  to  a  homestead 
therein,  to  wit,  on  the  20th  day  of  January, 
1885,  said  premises  were  sold  for  taxes  un- 
paid and  delinquent  thereon  for  the  years 
1883  and  1884,  to  the  amount  of  $liai8;  that 
at  said  tax  sale  said  defendant  William  E. 
Allen  purchased  said  premises,  and  received 
a  tax  certificate  therefor,  which  he  held  for 
a  period  of  two  years,  and  on  tbe  21st  day 
of  January,  1887,  he  received  a  tax  deed  of 
the  auditor  of  said  county  for  said  premises, 
wbich  said  tax  deed,  by  reason  of  irregular- 
ities and  nonconformity  to  the  statutes  re- 
lating thereto,  Is  found  to  be  Invalid  and  ir- 
regular, and  the  same  Is  set  aside,  held  for 
naught;  that  at  the  time  be  purchased  said 
premises  at  said  tax  sale,  and  received  said 
certificate  and  also  said  tax  deed,  he  was  still 
living  In  said  premises  with  his  mother,  un- 


der said  agreement  to  care  for  and  support 
her;  that  he  continued  to  occupy  said  prem- 
ises with  his  said  mother  until  said  Ist  day  of 
April,  1887,  when  he  removed  from  said 
premises,  and  made  the  new  agreement  here- 
inbefore mentioned;  that,  after  two  years 
from  the  date  of  the  sale  of  said  premises 
for  taxes,  said  defendant  William  £.  Allen 
made  lasting  and  valuable  improvements  on 
said  premise's  under  said  tax  title,  and  in 
good  faith,  and  supposing  that  he  had  a. 
good  title  to  said  premises;  that  the  value 
of  said  improvements  was  $160;  that  be  an- 
nually paid  the  taxes  on  said  premises  after 
purcbasing  the  same  as  aforesaid,  down  t» 
the  present  time,  amounting  in  the  aggre- 
gate to  the  sum  of  $245.92;  that,  after  he  re- 
moved from  said  premises,  he  has  received 
and  collected  the  rent  thereof,  amounting  In. 
the  aggregate  to  more  than  the  taxes  so  paid 
by  him,  and  of  tbe  lasting  improvements  to- 
made  by  him. 

Conclusions  of  law:  "And  the  court,  as  lt» 
conclusions  of  law  from  tbe  facts  above  stat- 
ed, holds,  finds,  and  adjudges:  (1)  That  said 
defendant  WllUam  B.  Allen  is  not  enUUed 
to  be  reimbursed  for  taxes  so  paid  by  him 
pending  litigation  under  the  sherilTs  sale 
as  aforesaid  made;  and  said  claim  is  by  the 
court  disallowed  and  dismissed.  (2)  The  said 
WlUIam  B.  Allen  Is  not  entitled  to  be  reim- 
bursed for  lasting  and  valuable  improve- 
ments made  and  established  as  aforesaid, 
and  the  same  are  disallowed,  and  said  dalia 
dismissed.  (8)  That  said  WUliam  B.  Allen 
U  not  entitled  to  be  reimbursed  for  the  taxee 
thereafter  paid  by  him,  with  interest  tbere- 
oo.  All  said  claims  are  disallowed,  on  tbe 
ground  that,  said  Allen  havhig  occupied  said 
premises  aa  aforesaid,  and  having  collected 
and  received  rents  of  said  premises  In  excess 
of  all  said  taxes  and  lasting  and  valuable 
improvements,  it  is  ordered  that  bis  said  an- 
swer and  cross  i>etItlon  be,  and  tbe  same  !• 
hereby,  dismissed." 

From  this  conclusion  of  law  it  is  quite  ap- 
I>arent  that  the  circuit  court,  in  arriving  at 
Its  judgment  did  not  take  into  consideration 
the  value  of  the  support  given  by  the  plain- 
tiff in  error  to  bis  mother.  If  the  circuit 
court  was  right  in  this,  its  judgment  should 
be  affirmed;  otherwise,  it  should  be  reversed. 
The  plaintiff  in  wror  occupied  the  premises 
in  one  of  two  capacities.  His  relation  to  It 
was  either  that  of  an  owner  or  as  a  tenant 
of  his  mother.  He  could  not  at  the  same 
time  occupy  it  in  both  capacities.  The  cir- 
cuit court  dealt  with  him  as  if  he  had  beep 
the  owner  under  a  bona  fide  daim  of  title, 
which  was  defective.  It  In  fact  expressly 
found  that  the  tax  sale  and  deed  were  de- 
fective, but  that  he  believed  in  good  faith 
tbat  they  conferred  a  good  title  on  him,  and, 
on  tbe  faith  of  that  belief,  made  tbe  Improve- 
ments for  which  be  claimed  compensation, 
and  It  further  found  that  the  sale  was  irregu- 
lar and  invalid.  This  finding  placed  btm 
within  tbe  category  of  occupying  clalmanU^ 
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under  section  5786,  Ber.  St  That  court  did 
not  deny  bis  dalm  to  be  reimbursed  for 
taxes  paid  and  ImproTementB  made,  but 
finding  that  the  rents  received  by  him  from 
the  premises  exceeded  the  aggregate  sum 
composed  of  the  taxes  paid  by  him,  and  the 
value  of  the  Improvements  he  had  made 
thereon  as  a  bona  fide  occupant  under  claim 
of  title,  denied  his  claim  to  relief  on  account 
of  such  expenditures,  simply  because  that 
claim  had  been  satisfied  by  the  rents  he  had 
received.  His  first  possession  of  the  prop- 
erty was  taken  as  purchaser  thereof  at  judi- 
cial sale,  and,  of  course,  his  relation  to  It 
was  then  that  of  an  absolute  owner  in  fee 
simple;  and  the  rents  or  profits  received  by 
him  while  the  property  was  thus  occupied 
should  be  set  off  against  any  dalm  he  might 
have  for  Improvements  made  and  taxes  paid 
during  this  period;  for  if  he  was  occupying 
the  property  as  its  owner,  and  not  by  virtue 
of  a  contract  with  his  mother  to  support  her 
In  consideration  of  the  rents  from  it  he  had 
no  legal  claim  to  have  the  support  given  to 
her  taken  into  the  account  But  after  this 
court  had  adjudged  that  Mrs.  Jane  Allen  was 
entitled  to  a  homestead  in  the  premises,  and 
the  money  the  plaintiff  in  error  had  paid 
for  it  at  the  judicial  sale  had  been  refunded 
to  him,  his  title  terminated;  and  thencefor- 
ward, until  bis  mother's  death,  his  possession 
was  under  her,  unless  he  subsequently  ac- 
quired an  independent  title  adverse  to  her. 
The  only  title  he  subsequently  acquired  was 
that  founded  on  the  sale  for  taxes  mentioned 
in  the  special  finding  of  facts. 

The  finding  of  the  circuit  court  does  not 
specifically  state  the  terms  of  the  contract 
between  the  plaintiff  in  error  and  bis  mother 
by  virtue  of  which  he  occupied  the  premises 
after  the  homestead  had  been  assigned  to 
her.  It  does  state,  however,  that  when  he 
bought  the  property  "at  tax  sale,  and  receiv- 
ed said  certificate,  and  also  said  tax  deed,  he 
was  still  living  In  said  premises  with  his 
mother,  under  said  agreement  to  care  for 
and  support  her."  This  constituted  the  re- 
lation of  landlord  and  tenant  between  the 
two.  A  most  confidential  relation,  that  of 
mother  and  son,  also  existed;  and  in  addi- 
tion to  these  relations,  she  was  a  member  of 
his  family,  and,  as  the  income  of  the  prop- 
erty was  not  Bufflclent  to  support  her,  to  a 
considerable  extent  d^endent  upon  him. 
Under  these  circumstances,  as  against  her, 
he  could  not  acquire,  by  a  tax  sale  and  deed, 
a  title  adverse  to  her,  but  would  hold  it  as 
her  trustee.  A  court  of  equity  would  not 
permit  him  in  that  way  to  acquire  an  adverse 
title,  by  means  of  which  he  could  cast  off  the 
burden  of  his  contract  to  support  her.  Eq- 
uity, notwithstanding  this  tax  sale  and  deed, 
wonld  continue  to  regard  him  as  her  tenant 
But  whether  the  tax  sale  and  deed  were.  In 
all  respects,  regular  and  valid  or  not,  as  long 
as  the  plaintiff  la  error  continued  to  support 
his  mother,  she  could  not  have  asserted 
against  him  a  claim  to  the  rents  of  the  prop- 


erty. If  she  could  not  assert  such  a  claim 
In  her  lifetime,  her  creditors  could  not  di- 
rectly or  indirectly  assert  it  after  her  death. 
To  permit  In  favor  of  these  creditors,  the 
rents  and  profits  to  be  set  off  against  any 
claim  he  could  otherwise  assert  against  the 
property  on  account  of  taxes  paid  and  im- 
provements made  would,  in  effect,  be  to  com- 
pel him  to  account  to  such  creditors  for  those 
rents  and  profits.  The  judgment  of  the  cir- 
cuit required  this  accounting,  which  was  the 
foundation  of  the  error  it  fell  into.  What- 
ever claim  the  plaintiff  in  error  could  assert 
against  the  premises  should  not  be  defeated 
in  this  way.  This  brings  us  to  a  considera- 
tion of  his  claims. 

If  the  plaintiff  in  error  Is  regarded  as  a  ten- 
ant of  his  mother  under  a  contract  to  sup- 
port her  in  consideration  of  the  rents  of  the 
premises,  and  permitted  to  avail  himself  of 
that  relation  to  avoid  a  legal  accounting  for 
those  rents  to  her  judgment  creditors,  he 
should  not  be  allowed  to  occupy  an  incon- 
sistent relation  to  the  property,— that  of  an 
independent  owner,— In  order  to  charge  those 
creditors  with  the  value  of  the  improvementis 
made  by  him  thereon.  We  think,  therefore, 
that  the  claim  of  the  plaintiff  in  error  to  com- 
pensation on  account  of  any  Improvements 
placed  on  the  property  by  him  should  be  dis- 
regarded. 

His  mother,  being  the  owner  of  the  prem- 
ises, should  have  paid  the  taxes  assessed 
against  it.  Her  obligation  in  this  respect 
was  neither  enlarged  nor  diminished  by  Its 
having  been  set  off  to  her  as  a  homestead. 
But  while  this  was  so,  she  Incurred  no  for- 
feiture by  neglecting  this  duty.  The  effect 
of  the  nonpayment  of  the  taxes  was  simply 
to  create  an  obligation  to  the  state,  which 
became  a  lien  on  the  premises  superior  to 
that  of  the  judgment  creditors.  The  plain- 
tiff in  error,  in  the  absence  of  a  stipulation 
to  that  effect  in  the  contract  between  bis 
mother  and  himself  for  her  support  was  un- 
der no  valid  obligation  to  pay  the  taxes  on 
the  premises.  The  record  Is  silent  respecting 
such  stipulation.  It  may  be  assumed,  there- 
fore, that  their  nonpayment  should  not  be  at- 
tributed to  any  default  on  bis  part 

This  being  so,  we  see  no  reason  for  prohib- 
iting him  from  purchasing  the  premises  at 
the  tax  sale;  the  title  he  should  thereby  ac- 
quire being,  at  the  election  of  his  mother, 
held  in  trust  for  her.  If  the  sale  had  be^n 
valid,  and  his  mother  had  sought  to  have 
him  declared  her  trustee,  it  is  clear  that  she 
would  have  been  entitled  to  that  relief  only 
on  condition  that  be  should  be  reimbursed 
for  the  money  he  had  paid  at  the  sale,  and 
subsequently  for  taxes.  It  is  not  however, 
material  to  Inquire  Into  his  right  In  this  sup- 
posed state  of  the  case,  for  the  circuit  court, 
as  a  matter  of  fact  found  the  sale  to  have 
been  irregular  and  Invalid.  The  sale  having 
been  Invalid,  and  he  under  no  obligation  to 
pay  the  taxes  originally,  no  reason  is  appar- 
ent for  denying  to  him  the  lien  created  by 
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section  2880,  Rev.  St,  which  reads  as  follows: 
"Sec.  2880.  Upon  the  sale  of  any  land  or 
town  lot  for  delinquent  taxes,  the  lien  which 
the  state  has  thereon  for  taxes  then  due  shall 
be  transferred  to  the  purchaser  at  such  sale; 
and  If  such  sale  should  prove  to  be  Invalid 
on  account  of  any  irregularity  in  the  proceed- 
ings of  any  officer  having  any  duty  to  per- 
form in  relation  thereto,  the  purchaser  at 
such  sale  shall  be  entitled  to  receive  from 
the  proprietor  of  such  land  or  lot  the  amount 
of  taxes,  Interest  and  penalty  legally  due 
thereon  at  the  time  of  such  sale,  with  inter- 
est thereon  from  the  time  of  payment  there- 
of, and  the  amount  of  taxes  paid  thereon  by 
the  purchaser  subsequent  to  such  sale;  and 
such  land  or  lot  shall  be  bound  for  the  pay- 
ment thereof."  We  think,  therefore,  that  he 
was  entitled  on  the  pleadings  and  the  undis- 
puted facts,  to  a  decree  for  the  amount  he 
had  paid  at  the  tax  sale,  and  the  taxes  sub- 
sequently paid  by  him,  together  with  Interest 
thereon,  at  the  rate  of  6  per  cent,  per  annum 
from  the  date  the  respective  payments  were 
made,  and  that  for  the  sum  thus  due  him  he 
had  a  paramount  Hen  on  the  premises.  The 
finding  of  facts  does  not  give  the  dates,  nor 
the  respective  amounts,  of  the  several  pay- 
ments of  taxae  made  by  the  plaintlfC  in  error. 
Had  the  finding  stated  those  matters,  final 
Judgment  would  have  been  rendered  by  this 
court  For  want  of  that  data,  the  cause  will 
be  remanded  to  the  circuit  court.  Judgment 
reversed,  and  cause  remanded. 


(Sk  Oblo  St  163) 

CITY  OF  PIQTTA  v.  GEIST. 
(Supreme  Court  of  Ohio.    Nov.  1,  1898.) 

COUHTT  COMUISSIONBKS— DUTTTO  REPAIR  BkIDOBS 
ON  ClTT  STRERTS— DUTI    Ot  ClTT. 

Under  the  amendment  made  February  8, 
18&1,  Of  section  860,  Rev.  St.  (91  Laws,  p.  19), 
county  commissioners  are  not  required  to  con- 
struct and  keep  in  repair  bridges  over  natural 
streams  and  public  canals,  on  streets  establish- 
ed by  a  city  or  village  for  the  use  and  conven- 
ience Of  the  municipality,  and  not  a  part  of  a 
state  or  county  road,  though  the  city  or  village 
receive  no  part  of  the  bridge  fond  levied  on 
the  proi>erty  within  the  same.  It  is  the  duty 
of  the  city  or  village  to  construct  and  keep  in 
repair  such  bridges,  and  it  is  liable  in  damages 
to  one  injured  by  its  neglect  to  do  so. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Miami  county. 

Action  by  one  Geist  aRainst  the  city  of 
Plqua.  Judgment  for  plalntiflf,  and  defend- 
ant brings  error.    Afilrmed. 

D.  S.  Lindsay  and  M.  H.  &  W.  D.  Jones, 
fat  plaintiff  in  error.  Long  &  Kyle,  for  de- 
fendant In  error. 

PER  CURIAM.  The  plaintiff  below  sued  the 
city  of  Piqua,  by  her  next  friend,  for  an  in- 
Jury  received  by  reason  of  a  certain  bridge  in 
the  city  being  out  of  repair,  and  recovered 
damages.    The   bridge   was  over   a   natural 


stream  of  water,  but  not  on  a  state  or  county 
road,  free  turnpike,  improved  road,  abandoned 
turnpike,  or  plank  road,  In  common  public 
use.  It  was  simply  on  a  street  that  had  been 
laid  out  and  established  for  the  use  and  con- 
venience of  the  municipality.  The  city,  for 
a  defense,  claimed  that  under  section  8(30,  Rev. 
St,  as  amended  February  8,  1894  (91  Ohio 
Laws,  p.  19),  It  was  the  duty  of  the  commis- 
sioners of  the  county  to  keep  the  bridge  In 
repair,  as  It  received  no  portion  of  the  bridge 
fund;  and  that  it  cannot  for  this  reason,  be 
made  liable  to  any  one  for  the  bridge  being 
out  of  repair.  The  court  below  held  other- 
wise. We  are  of  the  opinion  that  there  Is 
no  error  In  the  Judgment  The  amended  sec- 
tion reads  as  follows:  "Sec.  800.  The  com- 
missioners shall  construct  and  keep  in  repair 
all  necessary  bridges  over  streams  and  public 
canals  on  all  state  and  county  roads,  free  turn- 
pikes, improved  roads,  abandoned. .turnpikes 
and  plankroads  in  common  public  use,  except 
only  such  bridges  as  are  wholly  In  such  cities 
and  villages  having  by  law  the  right  to  de- 
mand, and  do  demand  and  receive,  part  of  the 
bridge  fund  levied  upon  property  within  the 
same;  and  when  they  do  not  demand  and  re- 
ceive said  portion  of  bridge  tax  the  commis- 
Bioners  shall  constraot  and  keep  in  repair  all 
bridges  in  suoh  cities  and  villages:  provided, 
that  In  all  cases,  except  counties  containing  a 
city  of  the  first  grade  of  the  first  class,  the 
granting  of  the  demand,  made  by  any  city  or 
village  for  Its  portion  of  the  bridge  tax,  shall 
be  optional  with  the  said  board  of  commis- 
sioners." (The  italics  are  ours,  for  the  pur- 
pose of  Indicating  Important  words.)  It  was 
not  SB  we  thhik.  Intended  by  this  amendment 
to  extend  the  duty  of  county  commissioners 
to  the  construction  or  repair  of  bridges  which 
before  the  amendment  they  were  not  required 
In  any  case  to  construct  or  keep  In  repair. 
The  phrase  "all  bridges,"  employed  In  the 
amendment  simply  relates  to  and  Includes  all 
the  necessary  bridges  over  streams  and  public 
canals,  on  all  state  and  county  roads,  etc.,  first 
enumerated  in  the  section,  being  the  bridges 
that  it  is  the  general  duty  of  county  commis- 
sioners to  construct  and  keep  in  repair,  except 
where  a  city  or  village  receives  a  portion  of 
the  bridge  fund  authorized  to  be  raised  by 
section  2824,  Rev.  St.;  and  the  only  change 
Intended  by  the  amendment  was  to  give  an 
option  to  the  commissioners  to  allow,  or  not,' 
a  demand  made  by  a  city  for  a  portion  of  the 
bridge  fund,  except  in  counties  having  a  city 
of  the  first  giude  of  the  first  class.  In  so  con- 
struing this  amendment  we  but  follow  an  es- 
tablished rule  of  construction,  which  requires 
the  Intent  of  a  statute  to  be  gathered  from  all 
the  language  employed,  in  connection  with  its 
apparent  object  and  purpose;  and,  In  doing 
this,  It  not  infrequently  happens  that  words 
of  a  general  sense  must  be  restrained  to  a 
more  limited  one,  or  the  real  Intention  of  the 
legislature  will  be  defeated.  Judgment  affirm  - 
ed. 
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(59  Ohio  St.  165) 

KEiEFEB  et  al. 


T.  MTERS  et  al. 


(Supreme  Court  of  Ohio.    Not.  1,  1898.) 

Pbixtbd  Record  —  JoKigDiorioa  is  Error— 
Review  of  Merits. 

When  a  printed  record  has  been  filed  with 
the  clerk  of  this  court  for  the  purpose  of  com- 
plyins  with  the  requirements  of  section  6711. 
Rev.  St,  that  "so  much  of  the  record  to  be  re- 
viewed as  will  show  the  error  complained  of 
shall  be  printed,"  the  court  will  not,  on  motion 
of  the  defendant  in  error,  enter  upon  a  con- 
sideration of  the  merits  of  the  case  to  deter- 
mine whether  enough  of  the  record  has  been 
printed,  for  a  failure  in  that  regard  can.  in  no 
event  operate  to  his  prejudice. 
(Syllabus  bj  the  0>urt.) 

Error  to  circnlt  court.  Stark  county. 

Action  between  William  B.  Keefer  and  oth- 
eTB  and  William  O.  Myers  and  others.  From 
the  Judgment,  Keefer  and  others  bring  error. 
MotloD  to  dismiss.     Overruled. 

The  defendants  in  error  file  a  motion  to 
dismiss  the  printed  record  filed  In  this  case 
by  the  plalntlfTs  in  error,  for  the  following 
reasons:  (1)  Because  said  record  does  not 
contain  all  of  the  testimony  offered  and  admit- 
ted In  said  cause,  necessary  to  be  reviewed 
npon  the  errors  complained  of  in  said  plaintiffs' 
petition  in  error,  to  wit,  the  deposition  of 
Charles  W.  Robinson,  the  assignor,  which  was 
need  in  said  cause  In  the  court  below,  and 
which  was  part  of  the  bin  of  exceptions  al- 
lowed by  the  court  in  this  case;  (2)  because 
of  other  testimony  offered  In  said  cause  neces- 
sary to  be  reviewed  npon  the  error  complained 
of  In  said  petition  in  error,  and  which  does 
not  appear  in  said  printed  record.  The  motion 
Is  supported  by  affidavits  showing  that,  upon 
the  trial  of  the  cause  below,  the  defendants  in 
error  relied  upon  the  testimony  not  printed. 

Baldwin  &  Shields,  for  the  motion.  Sterling 
&  Wemtz,  opposed. 

PER  CURIAM.  It  is  required  by  section 
6711,  Rev.  St.,  that,  "when  a  petition  In  error 
is  filed  In  the  supreme  court,  so  much  of  the 
record  to  be  reviewed  as  will  show  the  error 
complained  of  shall  be  printed,  and  ten  of  the 
printed  copies  thereof  filed  with  the  papers, 
which  printing  the  plaintiff  in  error  may  have 
done,  or  he  may  deposit  with  the  clerk  suf- 
ficient money  to  pay  the  costs  thereof,"  etc. 
The  result  of  a  failure  to  file  a  printed  record 
for  the  purpose  of  complying  with  this  require- 
ment Is  declared  by  the  statute  to-  be  that  the 
petition  in  error  shall  be  dismissed,  unless, 
for  canse,  the  conrt  orders  the  omission  of  such 
printing  or  the  extension  of  time  therefor. 
But,  when  there  Is  an  attempt  to  comply  with 
this  requirement  of  the  statute,  the  court  wlU 
not,  on  motion,  enter  upon  a  consideration  of 
the  merits  of  the  case,  to  determine  whether 
sufficient  portions  of  the  record  have  been 
printed.  Whether,  upon  the  submission  of  the 
cause,  the  Judgment  is  affirmed  because 
enough  of  the  record  to  show  the  error  com- 
plained of  has  not  been  printed,  or  the  court 
examines  other  portions  of  the  record  to  see 


whether  an  error  apparent  upon  the  portion 
printed  was  cured,  does  not  concern  the  de- 
fendants In  error.  A  failure  to  comply  fully 
with  the  requirement  of  the  statute  can  In  no 
event  operate  to  their  prejudice  The  motion, 
therefore,  anticipates  the  consideration  of  the 
case  npon  the  merits.    It  will  be  overruled. 


(59  Ohio  St.  1«7) 
STATE  ex  rel.  SPRINGER  v.  HADLEY  et  al. 
(Supreme  Court  of  Ohio.    Nov.  1,  1898.) 

CousTT  Acditor  — Death  or  Appointbe  —  Eleo- 
Tios  TO  Fill  Vacancy— Term  of  Office. 
A  county  auditor  elected  to  succeed  one 
appointed  by  the  county  commissioners  to  fill 
a  vacancy  is  elected  for  the  full  term  of  three 
years,   commencing   on   the   third   Monday   in 
October  next  after  the  election. 
(Syllabus  by  the  Court.) 

Application  by  tiie  state,  on  the  relation  of 
one  Springer,  for  a  writ  of  mandamus 
against  one  Hadley  and  others.    Writ  refused. 

The  petition  of  the  relator  alleges  that  at 
the  general  election  of  November,  1885,  one 
Frank  L.  Nlterhonse  was  duly  elected  au- 
ditor of  Fayette  county  for  a  full  term  of 
three  years,  to  commence  on  the  third  Mon- 
day of  October,  1886;  that  he  died  prior  to 
the  commencement  of  said  term,  to  wit,  on 
the  30th  of  September,  1896;  that  on  tlie 
third  Monday  of  October,  1886,  the  commis- 
sioners of  said  county  appointed  to  fill  the 
vacancy  in  said  office  one  J.  Lk  Lindsay,  who 
qualified  and  entered  upon  the  discharge  of 
the  duties  of  said  office,  and  continued  there- 
in until  the  filing  of  this  petition,  October 
4,  1898;  that  at  the  general  election  in  No- 
vember, 1897,  one  John  F.  Craig  was  elected 
auditor  of  said  county,  received  a  certificate 
of  election  and  a  commission  entitling  him  to 
enter  upon  the  discharge  of  the  duties  of  said 
office  on  the  third  Monday  of  October,  1898, 
and  to  continue  therein  until  the  third  Mon- 
day of  October,  1889,  but  not  longer.  The 
relator  further  alleges  his  eligibility  to  said 
office,  and  that  his  nomination  thereto  as  a 
candidate  to  be  voted  for  In  the  election  in 
November,  1898,  was  properly  certified  to  the 
defendants,  who  refused  to  print  his  name  on 
the  ballot  because  they  were  of-  the  opinion 
that  Craig's  official  term  will  continue  until 
the  third  Monday  of  October,  1901,  and  that 
no  election  to  said  office  is  to  be  held  in  No- 
vember, 1898.  He  prays  for  a  writ  of  man- 
damus compelling  the  defendants  to  print 
his  name  on  the  official  ballot  to  be  voted  at 
said  election.  The  allegations  of  fact  are  ad- 
mitted. 

J.  D.  Post,  for  relator.  John  Logan,  for  re- 
spondents. 

PER  CURIAM.  The  contention  of  coun- 
sel for  the  relator  is  that  on  the  third  Mon- 
day of  October,  1896,  in  view  of  the  expira- 
tion of  the  official  term  of  the  auditor,  and 
the  death  of  Niterhouse,  who  had  been  elect- 
ed to  succeed  him,  there  happened  a  vacancy 
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In  the  office  for  the  definite  term  of  three 
years,  and  that,  as  the  vacancy  occurred  less 
than  30  days  before  the  general  election  of 
that  year,  It  would  require  both  an  appolntp 
ment  by  the  commlsalonerg  and  an  election 
by  the  people  to  fill  It  This  view  does  not 
seem  to  be  warranted.  As  to  this  particular 
vacancy  it  was  held  in  State  v.  Dahl,  55  Ohio 
St  195,  45  N.  E.  66,  that  It  did  not  h^pen 
upon  the  death  of  Niterhouse,  but  on  the 
third  Monday  in  October,  1806,  and  that,  as 
this  was  less  than  30  days  before  the  gen- 
eral election  of  that  year,  it  could  not  then  be 
filled  by  the  people.  It  therefore  became 
the  duty  of  the  county  commissioners,  under 
section  1017,  Rev.  St.,  to  fill  the  vacancy  by 
appointment  By  the  terms  of  section  11, 
Id.,  the  appointee  was  entitled  to  hold  untli 
"his  successor  is  elected  and  qualified,  and 
such  successor  shall  be  elected  at  the  first 
proper  election  that  is  held  more  than  thirty 
days  after  the  occurrence  of  the  vacancy." 
The  first  proper  election  was  that  of  Novem- 
ber, 1897.  State  v.  Barbee,  45  Ohio  St  347, 
13  N.  B.  731.  It  Is  admitted  that  the  Sec- 
tion of  Craig  to  the  office  at  that  time  was 
proper.  For  what  term  was  he  elected? 
This  question  is  explicitly  answered  in  sec- 
tion 1018,  Rev.  St:  "A  couQty  auditor  shall 
be  chosen  trlennlally  in  each  county,  who 
shall  hold  his  office  for  three  years,  commen- 
cing on  the  third  Monday  In  October  next 
after  bis  election."  The  adverb  "trlennlal- 
ly" cannot  have  the  determining  effect  claim- 
ed for  It  by  counsel  for  the  relator.  The 
auditor  of  Fayette  county  having  been  prop- 
erly elected  in  1887,  an  election  to  that  office 
in  1888  would  not  be  triennial.  Auditors  are 
elected  trlennlally  If  vacancies  do  not  hap- 
pen. But  there  Is  not,  nor  was  there  In  1897, 
any  authority  of  law  for  the  election  of  a 
county  auditor  for  a  term  shorter  than  three 
years.    Writ  refused. 


(6>  Ohio  St.  170) 

CARTER  V.  CITT  OF  ZANESVILLE  et  al. 
(Supreme  Court  of  Ohio.    Nov.  1,  1898.) 

Ukl^wfui.  Possession  of  Cokpsb— Cembtbbt 
Associations. 
Section  3764,  Rev.  St,  prescribing  a  pen- 
alty against  persons,  etc.,  having  the  unlawful 
possession  of  the  body  of  a  deceased  person,  is 
not  directed  against  cemetery  associations  or 
their  trustees;  nor  does  it  relate  to  the  remains 
of  persons  long  buried  and  decomposed. 
(Syllabus  by  the  Court) 

Error  to  circuit  court  Muskingum  county. 

Action  by  Sarah  S.  Carter  against  the  city  of 
ZanesvlUe  and  others.  Judgment  for  defend- 
ants was  affirmed  by  the  circuit  court  on  error, 
and  plaintiff  brings  error.     Affirmed. 

The  plalntlfT  In  error  filed  in  the  court  of 
common  pleas  of  Muskingum  county  the  fol- 
lowing amended  petition:  "The  state  of  Ohio, 
Muskingum  County,  Court  of  Common  Pleas. 
Sarah  S.  Carter,  as  Administratrix,  etc.,  v. 
The  City  of  ZanesvlUe,  Wm.  Morrison,  George 


Kemer,  John  Nepp,  C.  Stolzenbach,  and 
David  Hahn,  Defendants.  Amended  Peti- 
tion. The  plaintiff,  for  her  amended  petition, 
says:  That  she  is  the  administratrix  of  Alice 
T.  Carter,  deceased,  duly  appointed  and  quali- 
fied by  the  probate  court  of  said  county.  That 
one  Jehu  W.  Carter,  late  of  said  county,  de- 
ceased, was  the  father  of  said  Alice  T.  Carter, 
and  he  died  on  May  27,  1880,  intestate,  leav- 
ing said  Sarah  S.  Carter  his  widow,  and  the 
following  children,  Charles  R.  Carter,  James 
W.  Carter,  Mary  I.  Carter,  and  Edward  S. 
(barter,  who  still  survive,  and  together  are  the 
sole  next  of  kin  of  said  Jehu  W.  Carter  and  said 
Alice  T.  Carter,  who  died.  Intestate  and  unmar- 
ried, on  July  16,  1852.  That,  about  said  last- 
named  date,  said  Jehu  W.  Carter  purchased 
from  said  city  of  ZanesvlUe,  for  a  valuable  con- 
sideration then  paid,  lot  No.  nine  (9)  In  the 
twelfth  (12)  tier  of  the  east  center  square,  in 
what  was  tben  called  the  ZanesvlUe  Cemetery, 
which  Is  the  same  as  Is  now  called  Oreenwood 
Cemetery.  Said  grant  of  said  lot  was  to  Jehu 
W.  Carter,  his  heirs  and  assigns,  to  be  held 
and  used  as  a  burial  place.  On  the  18th  of 
July,  1862,  the  body  of  said  Alice  T.  Carter 
was  burled  In  said  lot  No.  nine  (fi),  and  re- 
mained there  tlU  about  the  Ist  of  June,  1880, 
when  it  was,  by  the  said  city  of  ZanesvlUe 
and  said  Stolzenbach  and  said  Hahn,  and 
their  superintendent  agents,  and  employes, 
and  who  (with  Thos.  Lindsay,  who  is  now  de- 
ceased) composed  the  then  board  of  trustees 
of  said  cemetery,  and  represented  said  city  in 
the  management  of  the  same,  none  of  whlcb 
acts  were  within  their  statutory  powers  as 
such  trustees,  unlawfuUy  and  forcibly  and 
fraudulently  taken  up  and  taken  Into  their 
possession,  and,  by  their  carelessness  and  neg- 
Ugence,  commingled  with  many  other  remains, 
so  as  to  make  Identificatim  impossible,  and 
carted  off  to  some  unknown  spot  In  said  ceme- 
tery, and  is  now  stUl  held  by  defendants,  said 
city,  and  said  Morrison,  Kemer,  and  Nepp, 
who  are  now  the  trustees  of  said  cemetery, 
and  represent  said  city  in  its  management 
Said  imlawful  having  of  the  possession  of  said 
body  and  remains,  and  the  said  disinterring 
and  removal  thereof,  and  all  of  said  acts,  were 
done  when  defendants  had  the  means  of  Identi- 
fying said  remains,  and  without  any  notice 
whatever  to  the  said  owners  of  said  lot  and 
nest  of  kin  of  said  descendants  (although  they 
or  some  of  them  Uved  in  said  city  all  the 
time),  and  against  their  wish.  That  the  plain- 
tiff and  next  of  kin  never  found  out  said  un- 
lawful disinterring,  taking,  and  holding  by 
defendants,  of  said  body  or  remains,  untU 
about  June  12,  1886.  Said  Morrison,  Kemer, 
and  Nepp  are,  and  then  were,  the  board  of 
trustees  of  said  cemetery;  and  plaintiff  and 
said  next  of  kin  have  several  times,  since 
said  June  12tb,  requested  and  demanded  said 
body  or  remains;  and  they  have  failed  and 
refused  to  surrender  the  same,  or  locate  same. 
And  plalntlft  further  says  It  was  the  duty  of 
defendants  to  afford  repose  and  security  to 
said  body   or  remains,   and  they   held  said 
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cemetery  upon  that,  among  other  sacred  trusts, 
for  the  benefit  and  solace  of  the  lot  owners, 
their  heirs  and  next  of  kin,  and  the  next  of 
kin  of  those  burled  therein.  Wherefore  the 
plaintiff  says  a  cause  of  action  has  accrued  In 
her  behalf  against  the  said  defendants.  In  the 
sum  of  flye  thousand  dollars,  for  the  benefit 
of  the  said  next  of  kin  of  said  Alice  T.  Carter, 
for  which  sum  she  asks  for  Judgment,  and  also 
for  all  other  relief  to  which  she  may  be  en- 
titled." The  court  of  common  pleas  sustained 
a  general  demurrer  to  this  amended  petition, 
and,  the  plaintiff  not  desiring  to  plead  further, 
a  final  judgment  was  rendered  against  her, 
which  on  error  was  affirmed  by  the  circuit 
court  Tpe  cause  was  thereupon  brought  to 
this  court  for  review. 

King  &  Browning,  for  plaintiff  in  error.  0. 
A.  Maxwdl,  Durban  &  McDermott,  and 
Charles  G.  Griffith,  for  defendants  In  error. 

PER  CURIAM.  The  plaintiff  founds  her 
right  of  recovery  on  section  3764,  Rev.  St., 
which  reads  as  follows:  "Sec.  3764.  Any  per- 
son, association  or  company,  having  unlawful 
possession  of  the  body  of  any  deceased  person 
Shan  be  Jointly  and  severally  liable  with  any 
and  all  other  persons,  associations  and  com- 
panies, that  had  or  have  had  unlawful  posses- 
ion of  such  corpse  In  any  sum  not  less  than 
five  hundred  dollars  and  not  more  than  five 
thousand  dollars,  to  be  recovered  at  the  suit  of 
the  personal  representative  of  the  deceased  In 
any  court  of  competent  Jurisdiction,  for  the 
benefit  of  the  next  of  kin  of  deceased."  This 
statute  Is  directed  against  such  persons,  etc., 
as  have  unlawful  iwssession  of  a  "body"  of  a 
deceased  person.  The  section  further  refers 
to  the  "body"  as  such  "corpse."'  The  terms 
"body"  and  "corpse,"  found  In  this  statute,  do 
not  include  the  remains  of  persons  long  burled 
and  decomposed.  Nor  is  the  penalty  Imposed 
by  It  directed  against  cemetery  associations  (or 
tbelr  trustees)  where  such  remains  may  be 
quietly  reposing.  On  the  contrary,  the  object 
of  the  statute  is  to  secure  to  the  bodies  of  dead 
Interment  and  that  secure  repose  which  natural 
affection  end  a  decent  resi>ect  for  the  remains 
of  a  human  being  demand.  Judgment  affirm- 
ed. 


(»  OUo  St.  147) 

crrr  of  wellston  v.  morgan. 

(Supreme  Court  of  Ohio.    Nov.  1,  1898.) 

KCillOIPAt.  CORFOKATIOXS — CoKTRAOTB  FOR  LlOHT- 

IMA  Streets — Validity — Appeal   prom   Com- 
mon Pleas — Jurisdiotios  —  Waiver. 

1.  Where  a  statute  fdves  power  to  a  munici- 
pal corporation  to  contract  for  the  lighting  of 
Its  Btfeets  and  other  public  grounds  for  a  period 
not  exceeding  10  years,  the  conclusive  impli- 
cation is  that  such  corporation  is  forbidden  to 
contract  for  a  longer  period.  And  where  such 
corporation  undertakes,  b^  the  passage  of  an 
ordinance,  to  contract  with  an  electric  light 
company  for  an  exdnsive  privilege  to  such  com- 
pany for  the  use  of  its  streets,  and  stipulating 
(or  the  lighting  of  the  streets,  etc.,  for  9d  years, 
at  a  given  price  i>eT  month,  such  ordinnnoe  is 
nltra  vires  and  void,  and  the  contractual  stipu- 


lations therein  are  equally  void,  and  neither 
party  can  enforce  them. 

2.  M.,  the  assignee  of  an  electric  light  com- 
pany, brought  action  in  the  court  of  common 
pleas  against  the  city  of  W.,  claiming  that  the 
company  had  furnished  electric  light  to  the 
city  under  a  valid  subsisting  contract,  which 
had  not  been  paid  for,  and  thattl^e  city  had  vio- 
lated its  contract,  and  refused  to  ^rform  it, 
and  was  threatening  to  prevent  plaintiff  from 
performing  on  his  part  in  the  future  by  destroy- 
ing the  poles,  etc.,  of  plaintiff,  rightfully  in  the 
streets  Of  the  city,  and  praying  an  injunction, 
and  that  an  account  be  taken  of  the  amount  due 
for  light  furnished,  and  that  the  city  be  requir- 
ed to  pay  for  such  lighting,  and  to  recover  dam- 
ages for  the  violation  of  the  contract.  A  gen- 
eral demurrer  to  the  petition  was  sustained  by 
the  court  of  common  pleas,  and,  judgment  be- 
ing rendered  against  plaintifE,  he  perfected  an 
appeal  to  the  circuit  court.  In  due  time  the 
defendant  moved  to  dismiss  the  appeal  for 
want  of  jurisdiction,  which  was  overrriled,  and 
exceptions  taken.  An  answer  was  then  filed. 
This  pleading  disclosed,  what  had  not  appeared 
In  the  petition,  that  the  only  semblance  of  a  . 
contract  between  the  city  and  the  electric  light 
company  was  in  the  form  of  an  ordinance  pass- 
ed by  the  council,  which  undertook  to  grant  to 
the  company  the  exclusive  use  of  the  streets 
for  the  erection  of  its  poles,  etc..  for  the  period 
of  90  years,  and  to  bind  the  city  to  purchase 
light  of  the  company  during  that  time  at  a  stat- 
ed sum  per  month.  These  allegations  were  not 
controverted.  As  to  other  matters  involved,  is- 
sues were  made  up,  and  a  trial  had.  The  court 
thereupon  found  the  ordinance  illegal,  null, 
and  void,  and  found  against  the  plaintiff  in 
all  respects  except  as  to  light  furnished,  and 
as  to  uat  claim  found  that  the  plaintiff  ought 
to  recover  for  light  furnished  what  it  was  rea- 
sonably worth,  viz.  the  sum  of  $3,600,  and  pro- 
ceeded to  render  Judgment  in  favor  of  plain- 
tiff for  that  sum,  interest,  and  costs,  and,  as  to 
the  equitable  relief  prayed  for,  dismissed  the 
petition.  The  defendant  moved  for  a  new  trial 
on  the  ground  that  the  finding  and  judgment 
were  contrary  to  law.  which,  being  overruled, 
exception  was  duly  taken.  SM:  (a)  That  the 
case  of  the  plaintiff,  when  fully  disclosed  in 
the  circuit  court,  embraced  a  cause  of  action 
legal  in  its  nature,  and  a  simulated  cause  of 
action  equitable  in  its  nature,  not  arising  from 
the  same  transaction,  nor  transactions  connect- 
ed with  the  same  subject  of  action,  (b)  Of  the 
latter  the  circuit  court  acquired  jurisdiction  by 
appeal.  But  as  to  the  legal  action  it  had  not 
Jurisdiction  to  adjudicate  it,  and  upon  discovery 
of  the  facts  a  dismissal  of  plaintiff's  entire  pe- 
tition was  the  proper  judgment  to  render,  (c) 
The  city  having,  in  proper  time,  moved  to  dis- 
miss the  appeal  on  the  ground  of  want  of  ju- 
risdiction in  the  circuit  court,  and  having,  at 
the  first  opportunity,  pleaded  the  real  facts, 
and  brought  to  the  attention  of  the  court  the 
illegal  character  of  the  ordinance,  and  having 
also  moved  for  a  new  trial  upon  a  like  ground, 
and  preserved  proper  exceptions,  is  not  estop- 
ped to  make  the  question  of  such  want  of  Juris- 
diction in  this  court. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Jackson  county. 

Action  by  one  Morgan  against  the  city  of 
Wellston,  In  the  court  of  common  pleas,  for 
Injunction,  accounting,  and  specific  perform- 
ance of  a  contract.  A  demurrer  to  the  peti- 
tion was  sustained,  and  plaintiff  appealed  to 
the  circuit  court.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  petition  alleged,  in  substance,  that 
about  the  year  1888  the  municipality,  through 
its  counclli  duly  and  legally  entered  into  a 
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contract  with  the  Consolidated  Wellston  Coal 
&  Iron  Company,  a  corporation,  providing 
for  the  lighting  by  electricity  of  Its  streets, 
alleys,  and  public  places  therein,  and  by  ordi- 
nance granted  to  the  company  and  to  Its  as- 
signs certain  rights  and  franchises  in  the 
use  of  its  streets  and  alleys  for  the  erection 
and  building  therein  of  necessary  buildings, 
poles,  wires,  etc.,  to  carry  out  the  terms  of 
the  contract  of  lighting,  and  further  provided 
for  the  rights  of  the  company  and  its  assigns 
In  the  operation  of  the  plant  for  lighting,  fix- 
ing the  price,  time,  and  manner  of  payment. 
Pursuant  to  the  contract  and  ordinance,  the 
company,  at  great  expense  and  outlay  of 
money  and  labor,  erected  Its  plant  within  the 
city  limits,  all  In  conformity  to  the  contract 
and  ordinance,  and  to  the  acceptance  of  the 
city,  until  about  February  7,  1889,  in  accord- 
ance with  the  terms  of  the  contract.  On  that 
day  the  city,  without  any  fault  on  the  part  of 
the  company,  or  the  owners  of  the  plant,  re- 
fused to  further  pay,  and  still  refuses,  al- 
though the  contract  is  in  full  force  and  ef- 
fect; notwithstanding  which  the  company 
continued  to  operate  the  plant  and  light  the 
streets,  etc.,  according  to  the  terms  of  the 
contract  and  ordinance,  for  more  than  two 
years  after  the  refusal,  and  until  the  city  be- 
came Indebted  to  the  company  therefor  in  the 
sum  of  $4,800,  which  it  still  owes,  and  re- 
fuses to  pay.  The  company  continued  ready 
to  perform,  but  did  not  light  after  that  date 
because  of  the  refusal  of  the  city  to  pay. 
The  petition  further  alleged  the  assignment 
by  the  company  and  transfer  of  its  said  plant 
and  all  appurtenances,  including  all  rights, 
privileges,  and  franchises,  and  the  said  claim 
of  $4,800,  to  the  plaintiff,  Morgan,  who,  since 
that  date,  at  great  expense,  has  kept  up  the 
plant,  and  has  been  ready  and  willing  and 
offered  to  carry  out  the  terms  of  the  contract; 
but  the  city  has  wholly  refused  to  permit  the 
plant  to  be  operated,  and  refused  to  carry 
out  its  stipulations  under  the  contract  and 
ordinance,  which  have  continued  and  still  are 
In  full  force  and  effect  Said  plant,  etc..  Is 
adapted  only  for  the  lighting  of  said  streets, 
alleys,  and  public  places;  as  well  as  the  build- 
ings In  said  city,  and  does  not  interfere  in  the 
use  of  said  streets,  alleys,  and  public  places 
for  other  matters,  and  the  plant  could  not  be 
removed,  and  would  be  of  no  value  for  any 
other  purpose  or  place.  The  city,  regardless 
of  plaintiff's  rights,  and  unlawfully,  and 
without  a  hearing,  and  without  consent  of 
the  plaintiff,  without  condemning  or  making 
compensation  to  plaintiff,  and  by  force,  is 
threatening  to  and  is  about  to  tear  down  and 
remove  said  machinery,  poles,  wires,  and 
lamps,  and  will,  if  not  restrained,  cut  down 
and  remove  the  same,  to  the  irreparable  dam- 
age and  injury  of  the  plaintiff,  against  which 
he  could  have  no  adequate  remedy  at  law. 
The  prayer  was  for  a  temporary  restrain- 
ing order;  also  that  an  account  may  be  taken 
between  the  city  and  plaintiff,  the  owner  of 
the  plant,  that  the  city  may  be  -required  to 


carry  out  the  terms  of  the  contract,  said  in- 
junction be  made  perpetual,  and  the  plain- 
tiff recover  such  damages  as  may  be  justly 
due  for  the  violation  of  the  terms  of  the 
agreement,  and  the  city's  refusal  to  perform 
on  its  part,  and  for  other  and  further  relief 
In  law  and  equity  as  be  may  be  entitled  to. 
A  temporary  restraining  order  was  allowed 
upon  the  filing  of  the  petition.  To  this  peti- 
tion a  general  demurrer  was  filed  by  the  city; 
which,  upon  hearing,  was  sustained,  and,  the 
plaintiff  falling  to  plead  further,  judgment 
was  rendered  for  defendant  that  it  go  hence 
without  day,  and  recover  costs.  Notice  of 
appeal  to  the  circuit  court  was  entered,  and 
in  due  time  bond  given,  and  the  appeal  per- 
fected. 

In  the  circuit  court  a  motion  was  interposed 
by  the  defendant  to  dismiss  the  appeal  because 
(1)  it  appears  by  the  petition  that  the  case  Is  In 
law,  and  not  In  equity;  (2)  because  there  was 
no  final  order  or  decree  made  by  the  common 
pleas  from  which  an  appeal  can  be  legally 
taken;  (3)  because  the  judgment  rendered  is  a 
money  judgment,  and  not  a  decree  In  equity. 
Upon  hearing,  this  motion  was  overruled,  to 
which  the  city  duly  entered  its  exception.  A 
general  demurrer  to  the  petition  was  then  In- 
terposed, which  was  overruled,  and  exception 
taken.  Thereupon  an  answer  was  filed  by  the 
city,  alleging,  in  substance,  as  a  first  defense, 
that  the  so-called  ordinance  undertook  to  give 
to  the  company  exclusive  permission  and  au- 
thority within  the  limits  of  the  municipality  to 
erect,  lay,  operate,  and  maintain  on  the  public 
streets,  alleys,  etc.,  its  poles,  wires,  etc.,  and 
other  electrical  apparatus,  for  the  period  of  99 
years.  It  provided  also  that  the  company 
should  receive  $200  a  month,  and  for  each 
lamp  over  20,  $8  per  lamp.  It  further  provid- 
ed that  the  company  may  at  any  time  after 
three  months'  notice  to  the  council  abandon  all 
rights  and  privileges  granted  to  the  company 
by  the  ordinance;  and  that,  when  the  company 
signified  Its  assent  In  writing,  filed  with  the 
clerk,  the  same  should  become  operative.  The 
ordinance  was  the  only  authority,  contract,  or 
agreement  that  the  municipality  had  with  the 
company,  and  the  only  semblance  of  contract 
that  the  company  had  when  It  erected  its  said 
plant.  The  ordinance  is  unconstitutional  and 
Illegal,  because  the  council  had  no  power  to 
pass  the  same;  because  it  is  contrary  to  law, 
is  in  restraint  of  trade,  and  against  public 
policy;  and  because  it  is  an  attempt  to  dis- 
pose of  public  money  without  such  money  be- 
ing in  or  due  the  treasury,  or  any  tax  levied 
therefor,  at  the  time  said  company  entered  up- 
on what  It  claimed  to  be  part  performance  on 
Its  part  of  the  stipulations  of  the  pretended 
contract.  The  company  was  not  formed  for 
the  purpose  of  furnishing  light,  nor  could  It, 
under  any  Implication,  possess  the  power  of 
entering  Into  any  such  contract,  the  same  not 
being  authorized  by  the  certificate  of  Its  or- 
ganization or  by  the  laws  of  the  state.  So 
there  was  and  Is  no  mutuality  of  obligation  be- 
tween the  municipality  and  the  company,  nor 
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between  the  plaintiff  and  the  defendant;  and 
on  the  7th  day  of  February,  1889,  the  council 
duly  notified  the  company  that  said  council 
had  stopped  the  payment  of  said  $200  per 
month,  as  it  then  did,  and  a»  It  was  legally 
bound  to  do,  and  from  said  date  no  further 
payments  were  made  on  said  alleged  contract. 
For  a  second  defense  the  city  denied  the  In- 
debtedness claimed,  and  put  in  issue  generally 
the  averments  of  the  petition  not  covered  by 
the  allegations  of  the  first  defense.  For  a  third 
defense  the  answer  took  Issue  with  allegations 
of  the  petition  bearing  upon  plaintiff's  claim 
for  equitable  relief,  and  tending  to  justify  the 
city's  action  with  respect  to  Its  order  for  the 
removal  of  the  poles,  etc.,  from  the  streets.  A 
copy  of  the  ordinance  was  attached  to  the  an- 
swer, and  made  a  part  of  It  A  reply  was 
filed  to  the  third  defense,  which  took  issue  up- 
on all  the  allegations  of  new  matter  therein. 

At  the  May  term,  1896,  of  the  circuit  court, 
the  cause  was  beard  upon  the  petition,  the  an- 
swer And  reply,  and  the  evidence.  The  court, 
on  request,  stated  Its  conclusions  of  fact  and 
law  separately.  Among  other  facts  found  by 
the  court  was  the  passage  of  the  ordinance  of 
the  character  as  stated  in  the  answer;  that 
the  poles  for  lights  were  placed  and  located  by 
direction  of  the  city;  that  in  erecting  the  plant 
and  lighting  the  city  the  company  acted  un- 
der the  ordinance,  and  in  good  faith,  and  In 
the  belief  that  the  same  was  legal  and  binding; 
that  the  company  commenced  to  light  and  con- 
tinued from  about  the  Ist  of  May,  1888,  for 
over  two  years,  and  the  city  paid  the  bills 
which  were  rendered  until  February  7,  1889, 
subject  to  certain  deductions  agreed  upon.  On 
the  date  named  the  city  refused  to  further  pay 
because  of  certain  other  promises  made  by  the 
company  with  other  parties.  The  company 
and  its  assigns  continued  to  run  and  operate  the 
plant  for  24  months  after  February,  1889,  with 
the  knowledge  of  the  council,  and  without  ob- 
jection other  than  as  shown  by  a  written  no- 
tice of  February  7th,  to  the  effect  that  the 
council  had  ordered  the  payment  of  $200  pei 
month  to  be  stopped  until  certain  agreements 
and  contracts  were  complied  with  by  the  com- 
pany. About  February  1,  1891,  the  city  noti- 
fied the  company  to  take  down  its  poles  and 
wires  from  the  streets,  and  remove  the  plant, 
or  that  It  would  be  done  by  the  direction  of 
the  council,  and  at  the  expense  of  the  owners. 
The  city  did  not  pay  any  portion  of  the  amount 
provided  by  the  ordinance  to  be  paid  monthly 
for  the  24  months  from  and  after  the  1st  of 
February,  1889.  The  court  found  that  the 
lighting  during  the  24  months  was  subject  to 
a  deduction  of  $50  a  month  because  the  plant 
was  not  in  repair,  and  the  light  furnished  not 
as  good  as  the  ordinance  required,  but  that  It 
was  worth  $150  a  month.  The  court  further 
found  that  Morgan  was  the  owner  and  as- 
signee of  the  rights  of  the  company,  and  of  the 
claim  against  the  city,  and  entitled  to  recover 
any  amoimt  that  might  be  due  thereon.  As 
conclusions  of  law  the  court  found  (1)  the 
ordinance  to  be  illegal,  null,  and  void,  and 
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the  plaintiff  not  entitled  to  the  equitable  relief 
thereunder .  as  prayed  for;  (2)  the  city  to  be 
liable  for  lights  furnished  after  the  7th  of  Feb- 
ruary, 1889,  and  the  plaintiff  entitled  to  re- 
cover from  the  defendant  the  value  of  said 
lighting,  being  $150  a  month  for  24  months, 
amounting  to  $3,600.  To  all  of  which  findings 
of  fact  and  to  the '  second  conclusion  of  law 
the  defendant  excepted.  Judgment  was  there- 
upon rendered  for  plaintiff  for  the  amoun- 
found,  with  Interest  and  costs,  and,  as  to  t^e 
equitable  relief  prayed  for,  the  petition  was 
ordered  dismissed.  A  motion  for  a  new  trial 
was  filed  by  defendant,  and  overruled,  excep- 
tion duly  taken,  and  this  proceeding  is  to  re- 
verse the  judgment  of  the  circuit  court  on  the 
grounds,  among  others,  that  the  court  erred 
In  overruling  the  motion  to  dismiss  the  ap- 
peal, that  it  erred  In  overruling  the  demurrer 
to  the  petition,  that  It  erred  in  its  second  con- 
clusion of  law,  erred  in  overruling  the  motion 
for  a  new  trial,  and  erred  In  rendering  judg- 
ment against  the  city  and  In  favor  of  Morgan. 

James  M.  Tripp,  for  plaintiff  In  error.  J.  W. 
Bannon  and  J.  M.  McGillivray,  for  defend- 
ant in  error. 

SPEAK,  0.  J.  (after  stating  the  facts).  Our 
Inquiry  naturally  begins  with  the  petition.  It 
was  the  judgment  of  the  common  pleas  that 
it  did  not  state  facts  sufficient  to  entitle  the 
plalntiif  to  any  relief,  and  hence  the  sustain- 
ing of  the  demurrer  followed,  and  a  judgment 
for  the  defendant.  The  record  does  not  dis- 
close the  ground  of  the  ruling.  The  circuit 
court  took  the  opposite  view,  and  overruled  the 
demurrer,  holding  that  sufilclent  facts  were 
stated  to  entitle  the  plaintiff  to  some  relief. 
We  are  of  ophiion  that  in  this  the  circuit  court 
was  right,  and  that,  had  the  allegations  of  the 
petition  been  sustained  by  proof,  and  no  coun- 
tervailing facts  presented  by  the  aefendant,  the 
plaintiff  would  have  been  entitled  to  judg- 
ment. But  the  case  finally  made  was  one  es- 
sentially different  from  that  set  out  in  the  pe- 
tition. The  plaintiff's  theory  was  that  he  could 
stand  on  the  ordinance  as  a  valid  contract 
(there  being  no  other  express  -  contract),  and 
hence  was  entitled  to  relief ,— legal,  upon  show- 
ing that  he  had  performed  the  contract  on  his 
part,  and  thus  earned  the  stated  compensation 
for  lighting;  and  equitable,  upon  showing  that 
the  city  was  violating  Its  contract,  and  under- 
taking to  make  it  Impossible  for  the  plaintiff 
to  perform  in  the  future  on  his  part,  and  un- 
lawfully attempting  to  destroy  his  property; 
and,  further,  that  the  former  ground  was  an 
incident  to  the  latter,  and  not  an  Independent 
ground  of  action.  His  theory,  although  con- 
sistent with  the  allegations  of  his  petition, 
was  shown  to  be  wrong  upon  a  disclosure  of 
the  facts,  because  of  the  invalidity  of  the  ordi- 
nance, the  council  being  without  power  to  con- 
tract, either  for  an  exclusive  privilege  to  the 
company  for  the  use  of  its  streets,  or  for  a 
stipulation  to  purchase  light  at  an  agreed  price 
for  99  years,  as  the  circuit  court  properly  held 
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And,  dearly,  the  dty  conld  not  have  been 
held  to  the  performance  of  the  stipulations  of 
the  ordinance,  and  had  the  right  to  cease  oper- 
ating under  It,  and  this  without  reference  to 
the  motive  which  Induced  Its  action;  and  on 
notice  of  such  Intention  to  the  company  it 
could  not  longer  claim  to  act  under  It,  and 
could  not  maintain  its  poles,  etc..  In  the  streets 
after  reasonable  notice  to  remove  them.  In- 
deed, It  was  bound  to  know,  and  In  law  did 
know,  that  the  ordinance  was  ultra  vires,  and 
invalid.  But  the  council  had  power,  under 
section  2491, 1  Bev.  St.  (Bates'  Ed.),  to  contract 
in  a  legal  way  for  the  lighting  of  Its  streets 
and  other  public  grounds  for  a  term  not  ex- 
ceeding 10  years,  and,  upon  its  being  shown 
by  the  company  that  It  had  furnished  light  to 
the  city,  which  it  had  accepted  and  enjoyed,  a 
right  to  recover  as  upon  a  quantrmi  meruit 
would  arise  in  favor  of  the  plaintiff.  The  ac- 
tion of  the  dty  in  permitting  the  company  to 
place  Its  poles,  etc.,  In  the  streets,  and  In  direct- 
ing the  location  thereof,  gave  to  the  company 
the  position  of  a  licensee  as  to  occupancy  of 
the  streets,  which-  would  forbid  a  ruthless  or 
unreasonable  destruction  of  Its  poles  by  the 
dty.  Its  rights  would  not  be  based  upon  con- 
tract, however,  but  would  result  from  the  con- 
duct of  the  dty  in  giving  consent  and  direc- 
tion. Whether  the  Judgment  of  the  circuit 
court  Is  or  Is  not  erroneous  In  this  respect  we 
need  not  tnquite,  inasmuch  as  no  complaint  Is 
here  made  of  the  Judgment  in  that  respect 

It  is  suggested,  however,  that  the  ordinance 
was  not  absolutely  void,  but  may  Hk  treated  as 
good  for  the  term  of  10  years,  since  the  sub- 
ject-matter is  not  ultra  vires,  and  inasmuch 
aa  99  years  Is  greater  than  10  years,  and  must 
Indude  It;  and  hence  the  contract,  tn  that  way, 
may  be  supported.  This  implies  that  the  pur- 
pose of  the  law  is  only  to  prevent  the  enforce- 
ment of  contracts  made  In  violation  of  its 
terms,  and  not  to  prevent  the  making  of  such 
contracts.  Now,  the  language  of  the  statute 
Is  that  the  municipalities  referred  to  shall  have 
power  to  contract  for  light  for  any  term  not  ex- 
ceeding 10  years.  This  implies,  with  as  much 
force  as  if  it  had  been  expressly  stated,  that 
the  municipality  shall  not  have  power  to  con- 
tract for  any  term  longer  than  10  years,  and 
the  natural  Inference  is,  we  think,  that  the  pur- 
pose is  to  bibibit  such  contracts  entirely,  for 
the  only  certain  way  of  insuring  their  nonen- 
forcement  is  to  prevent  their  attempted  exe- 
cution. This  may  not  be  effectually  accom- 
plished unless  they  are  held  to  be  void.  And 
tills  is  in  accord  with  the  general  rule  which  is 
well  expressed  by  Prof.  Freeman  In  his  note 
to  Boblnson  v.  Mayor,  etc.,  84  Am.  Dec.  625: 
"As  It  [the  munidpal  coiporatlon]  Is  permitted 
to  exercise  the  powers  which  Its  cliarter  author- 
izes, so  It  is  prohibited  from  exercising  those 
which  are  not  authorized.  Any  act  or  attempt- 
ed exercise  of  power  which  transcends  the  lim- 
its expressed  or  necessarily  inferred  from  the 
language  of  the  Instrument  by  which  Its  pow- 
ers are  conferred  Is  beyond  the  authority  of  a 
municipal  corporation,  and  is,  therefore,  null 


and  void."  Attention  la  also  called  to  the  lan- 
guage of  Follett,  J.,  in  Coke  Co.  v.  Avondale, 
43  Ohio  St,  at  pages  267,  268,  1  N.  B.,  at  page 
531. 

But  another  objection  seems  equally  fatal  to 
the  proposition.  We  are  dealing  with  the  sub- 
ject of  contract.  It  Implies  parties,  and  a 
meeting  of  the  minds.  The  paper  presented 
undertakes  to  stipulate  for  the  furnishing  of 
light,  and  an  agreed  price  therefor,  for  a  period 
of  99  years.  The  proposition  Is  that  we  now 
treat  it  as  a  contract  for  10  years;  that  is,  that 
the  court  sb'ill  make  a  new  contract  for  the 
pai-ties  for  10  years,  and  then  enforce  it. 
How  can  we  say  that  the  company  would  have 
incurred  the  great  expense  and  outlay  of  mon- 
ey and  labor,  which  the  petition  declares  was 
incurred,  for  the  period  of  10  years  only?  And 
if  the  court  were  of  opinion  that  probably  the 
company  would  have  been  willing  to  so  con- 
tract, where  is  there  any  authority  in  the 
court  to  now  alter  the  terms  that  they  did 
agiee  upon,  and  then  enforce  them  as  changed? 
We  are  of  opinion  that  neither  In  law  nor  rea- 
son is  there  any  ground  for  such  a  proposition. 

Another  theory  of  the  plaintiff  we  think 
equally  mistaken.  Beference  is  had  to  thedaim 
that  the  legal  rdief  asked  was  inddental  to  the 
claim  for  equitable  relief.  At  first  blush,  it 
might  seem  that  this  proposition  is  tenable, 
but  it  wlU  not,  we  think,  bear  examination.  If 
the  alleged  contract  (ordinance)  had  been  a 
valid  one,  so  that  the  rights  of  plaintiff  could 
be  founded  on  it,  then  It  might  possibly  be 
said  that  in  an  action  to  enforce  it  th6  right 
to  maintain  the  poles,  etc.,  in  the  streets, 
and  the  right  to  continue  to  operate  the  plant 
and  furnish  to  the  city  light  at  the  price  named 
in  the  contract,  and  for  injanctlon  to  prevent 
the  city  from  Interfering  with  these  rights  by 
fordbly  destroying  the  poles,  etc.,  was  the 
major  ground  of  action,  and  Chat  the  claim  for 
pay  for  light  already  furnished  was  but  an 
incident  to  It  But  the  moment  It  is  ascer- 
tained that  the  averments  of  the  petition  al- 
leging a  contract  are  wholly  false,  and  that 
there  never  was  a  contract,  then  It  becomes 
apparent  that  the  real  ground  of  action  is 
totally  distinct  from  the  pretended  one,  and 
that  the  maintaining  of  one  would  not,  in  the 
slightest  degree,  aid  the  support  of  the  other, 
and  the  defeat  of  one  not  in  any  manner  tend 
to  the  defeat  of  the  other.  Had  there  been, 
in  fact,  a  contract  between  the  parties,  and 
the  plaintiff  had  simply  failed  to  sustain  by 
his  proof  the  alleged  attempted  breach  by  the 
city,  and  the  threatened  destruction  of  his 
property,  there  might,  perhaps,  liave  tteen 
some  warrant  for  dfilmlng  that  an  accounting 
to  ascertain  the  amount  due  under  the  contract 
was  an  incident  to  the  other  claim.  But,  the 
claimed  equitable  case  having  no  basis  what- 
ever, being  in  fact  a  myth,  resting  only  on 
unsubstantial  averments  of  the  petition,  a 
claim  for  money  could  not  be  an  incident  to 
It  Substance  cannot,  tn  any  sense,  become 
an  Incident  to  mere  shadow.  In  other  words, 
the  petition,  when  the  real  situation  was  dis- 
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dosed,  contained,  as  already  anggested,  a 
gionnd  of  action  cognizable  at  law,  being  opoo 
a  quantum  meruit  for  light  furnished.  It  also 
contained  In  form,  but  in  form  only,  a  cause 
of  an  equitable  nature.  True,  the  two  were 
conglomcmted  la  one  statement,^  but  tiiat  af- 
fects only  the  form;  It  does  not  reach  to  the 
substance.  This  Initial  error  on  the  part  of 
the  plaintiff  led  him  to  a  mistaken  course  as  to 
the  future.  Falling  in  the  common  pleas,  he 
appealed  to  the  circuit  court,  thus  attempting 
to  cany  the  whole  case  up.  As  to  the  at- 
tonpted  cause  of  action  relating  to  the  Injunc- 
tion, being  tested  by  the  allegations  of  the  pe- 
tition, it  was  appealable,  and  hence  the  appeal 
as  to  that  was  effective.  Therefore  the  over- 
ruling of  the  motion  to  dismiss  the  appeal  by 
the  circuit  court,  at  that  stage  of  the  Inquiry, 
was  not  erroneous.  But,  the  action  to  recover 
pay  for  light  already  furnished,  being  an  ac- 
tion to  recover  money  only,  and  of  right  triable 
by  jury,  and  not  an  Incident  to  the  equitable 
cause,  neither  arising  from  the  same  transac- 
tion nor  transactions  connected  with  the  same 
subject  of  action,  was  not,  standing  by  itself, 
appealable,  and  the  circuit  court  could  not, 
under  our  statutes,  rightfully  talce  Jurisdiction 
of  it.  But,  beyond  this,  if  the  money  claim 
oonld,  in  any  view,  be  treated  as  an  incident 
to  the  other.  It  would  necessarily  depend  for 
Its  support  upon  the  other,  and  perforce  must 
share  its  fate;  and,  when  that  was  dismissed 
as  without  foundation,  the  claim  for  an  ac- 
counting should  have  been  dismissed  with  it,— 
that  is,  there  cannot  be  an  accounting  under  a 
contract  which  does  not  exist. 

But  it  is  contended  that  the  question  of  the 
Jurisdiction  of  tile  circuit  court  cannot  be 
raised  in  this  court,  because  the  case  was  tried 
below  as  though  that  court  had  jurisdiction; 
that  it  was  practically  so  conceded  in  argu- 
ment, and  hence  the  conduct  of  the  city 
amounts  to  an  acquiescence;  and  the  case  of 
Kershaw  v.  Snowden,  36  Ohio  St.  181,  is  cited 
In  support  of  the  contention.  In  that  case  an 
administrator  was  sued  for  money  alleged  to 
have  been  placed  in  the  hands  of  his  intestate 
upon  the  express  trust  to  be  repaid  to  the 
plaintiff  on  the  death  of  the  Intestate,  but  re- 
tained by  her  as  trustee  of  the  express  trust, 
vis.  to  retain  the  same  in  trust  until  her  death, 
and  then  to  execute  the  trust  by  the  return 
of  the  sum;  and  the  petition  prayed  that  the 
tidministiator  be  ordered,  adjudged,  and  de- 
creed to  pay  plaintiff  out  of  the  estate  the 
amount  he  is  equitably  entitied  to.  A  demurrer 
to  the  petition  was  overruled,  and  then  an 
answer  filed,  traversing  the  facts  alleged,  and 
setting  up  the  six-years  limitation.  On  trial  in 
the  common  pleas  the  court  found  for  the  plain- 
tiff, and  rendered  judgment.  Both  parties  gave 
notice  of  appeal.  Plaintiff  perfected  his  ap- 
peal by  giving  bond.  The  administrator  was 
not  required  to  give  bond.  In  the  district 
court  a  larger  sum  was  recovered.    A  motion 


for  new  trial  was  made  on  the  ground  that 
the  finding  was  not  supported  hy  the  evidence. 
A  bill  of  exceptions  was  taken,  containing  all 
the  evidence.  The  errors  assigned  in  this 
court  by  the  administrator  were  that  the  pe- 
tition does  not  show  a  cause  of  action,  and 
that  the  evidence  does  not  support  the  finding; 
the  latter  bebtg  the  principal  ground.  The 
court  found  the  judgment  excessive,  and  re- 
duced it,  and  rendered  Judgment  for  the  proper 
amount  The  court  also  found  that  the  case 
was  one  of  a  legal,  and  not  an  equitable, 
nature;  but,  Inasmuch  as  the  case  was  tried 
on  its  merits  in  the  district  court  without  ob- 
jection, this  court  did  ^ot  feel  called  upon,  sua 
sponte,  to  consider  the  question  of  error  in 
entertaining  the  appeal.  That  point  does  not 
appear  to  have  been  presented  by  the  plaintiff 
in  error,  but  seems  to  have  been  first  noticed 
by  the  court  here,  and  the  statement  of  It  made 
as  an  explanation  of  the  court's  ruling  in  af- 
firming the  Judgment  notwithstanding  the 
nature  of  the  action.  Clearly,  this  holding 
does  not  cover  the  case  at  bar.  In  this  case 
the  defendant  interposed  a  motitm  to  dismiss 
the  appeal  at  the  threshold  on  the  ground  that 
the  case  la  at  law,  and  not  in  equity,  and  ex- 
cepted to  the  order  overruling  it.  True,  upon 
the  face  of  the  record  as  it  then  stood,  the  mo- 
tion was  properly  overruled.  But  it  was  prob- 
ably the  best  the  defendant  could  do  to  ex- 
press its  objection  to  the  effort  to.  try  the  case 
over  again  in  the  circuit  court  At  least  It 
showed  that  the  city  did  not  intend  to  give 
away  its  rights;  and,  had  the  petition  contain- 
ed a  true  and  full  statement  of  the  exact  case 
as  it  existed,  and  of  the  ground  on  which  the 
Xdalntlff  must  finally  rest  his  claims,  the  mo- 
tion to  dismiss  would  have  prt^erly  raised 
the  real  question  ofijiurisdlction,  and,  tn  such 
condition  of  the  record,  would  have  been 
well  takea  The  answer  followed,  setting  up 
the  invalidity  of  the  ordinance.  The  city  also 
excepted  to  the  second  conclusion  of  law.  It 
then  moved  for  a  new  trial  because  the  Judg- 
ment was  contrary  to  law,  and  error  is  urged 
here  because  the  circuit  court  erred  in  the  par- 
ticulars named,  and  because  of  error  in  ren- 
dering Judgment  for  the  plaintiff.  Just  what 
argument  was  made  to  the  court  we  cannot 
know,  as,  of  course,  the  record  does  not  dis- 
close that  But,  Inasmuch  as  the  answer 
pleaded  that  the  ordinance  was  invalid,  which 
the  court  found,  and  that,  therefore,  there  was 
no  contract  it  may  be  Inferred  that  the  point 
was  made  by  coimsel  in  argument  also,  and 
its  legal  effect  pointed  out  However,  this 
matter  of  argument  is  not  of  much  conse- 
quence. Suffice  it  to  say  that  we  cannot  find 
from  this  record  that  the  city's  action  was 
such  as  to  estop  it  from  now  questioning  the 
Jurisdiction  of  the  circuit  court  We  think  that 
court  was  without  jurisdiction,  and  that  its 
judgment  should  be  reversed,  and  judgment 
entered  for  plaintiff  in  error.     Reversed. 
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CI.EMONS  ELECTRICAL  MFG.   CO.   t. 

WALTOX. 
(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Dec.  14,  189S.) 
Bill  of  Exceptions— Disallowance— Estab- 
lisbhext. 
Where  a  bill  of  exceptions  disallowed  by 
the   presiding   jndge    contains   several    distinct 
and  independent  exceptions,  clearly  and  sepa- 
rately established,  the  truth  of  one  or  more  of 
them  may  be  established  on  a  petition  to  estab- 
lish the  truth  of  all  the  exceptions,  though  the 
others  are  not  proved  as  alleged,  or  are  waived 
by  exceptant 

A  petition  was  filed  io  the  supreme  Judicial 
court  by  William  A.  Walton,  as  defendant  In 
an  action  by  the  Olemons  Electrical  Manufac- 
turing Company,  to  establish  the  truth  of  ex- 
ceptions which  had  been  disallowed  by  the 
trial  judge.  The  court  ordered  the  appoint- 
ment of  a  commissioner  to  bear  the  parties 
and  to  make  a  report  47  N.  E.  102, 168  Mass. 
304. 

S.  H.  Tyng  and  C.  C.  MeUen,  for  plaintiff. 
Bnrdett  &  Snow,  for  defendant 

HELD,  C.  J.  After  the  decision  reported 
In  168  Mass.  304,  47  N.  E.  102,  the  peUtion  to 
prove  the  exceptions  was  referred  to  a  com- 
missioner, with  the  usual  powers,  and  his  re- 
port Is  before  us.  The  argument  has  been 
confined  to  the  questions  whether  the  bill  of 
exceptions  as  originally  filed  by  the  defendant 
is  in  proper  form  and  whether  the  truth  of 
the  exceptions  therein  alleged  has  been  estab- 
lished. We  see  nothing  In  the  form  of  tbe 
blU  of  exceptions  as  filed  which  can  be  held 
to  justify  the  disallowance  of  the  exceptions. 
One  of  the  defendant's  requests  for  rulings  was 
"that  upon  all  the  evidence  the  plaintiff  can- 
not recQver."  This  rendered  It  necessary  tliat 
the  substance  of  all  the  evidence  relating  to 
the  plaintiff's  cause  of  action  should  be  set 
out  In  the  exceptions.  The  bill  of  exceptions 
as  filed  contains  little  that  can  be  regarded  as 
immaterial,  and  some  complaint  has  been  made 
by  the  coimsel  of  the  plaintiff  that  on  some 
points  sufficient  evidence  has  not  been  recited. 
It  may  be  that  some  of  tbe  evidence  which  has 
been  set  out  in  the  exceptions  by  question  and 
answer  could  have  been  reduced  to  the  narrative 
form,  but  plainly  there  has  been  an  attempt 
to  abridge  the  evidence,  and  we  cannot  say 
that  this  has  not  been  done,  so  far  as  was  rea- 
sonably safe  for  the  excepting  party.  The 
present  case  is  easily  distinguished  from  Ryder 
V.  Jenkins,  163  Mass.  536,  40  N.  E.  848.  In 
Sawyer  v.  Iron  Works,  116  Mass.  424,  433, 
It  is  said  in  the  opinion:  "If  the  bill  as  ten- 
dered to  the  presiding  judge  contains  several 
distinct  and  Independent  exceptions  clearly 
and  separately  established,  the  truth  of  one  or 
more  of  them  may  be  established,  although 
the  others  are  not  proved  as  alleged  or  are 
waived  by  the  excepting  party."  See  Morse 
V.  Woodworth,  155  Mass.  233,  27  N.  E.  1010, 
and  29  N.  E.  525.  It  appears  from  the  report 
of  the  commissioner  that  ten  of  the  excei>tions 


alleged,  which  are  numbered  In  the  report  as 
foUows,  viz.  1,  2,  3,  4,  5,  6,  8,  9,  12,  14,  "were 
duly  taken,  and  that  the  ruling  excepted  to 
and  the  evidence  to  which  they  exoq)ted  are 
stated  with  accuracy."  The  evidence  reported 
at  the  request  of  the  plaintiff  concerning  the 
second  exception  seems  to  us  immaterial,  and 
does  not  tend  to  modify  the  exception  as  taken. 
These  are  distinct  and  independent  exceptions, 
and  the  truth  of  them  has,  we  think,  been  es- 
tablished. The  exceptions  alleged  which  are 
numbered  In  the  report  10  and  11  are  not  es- 
tablished, and  are  waived.  As  to  the  excep- 
tion numbered  13  In  the  report,  we  think  that 
the  difference  between  the  exception  as  alleged 
and  the  exception  as  proved  Is  verbal  and  un- 
important, and  the  truth  of  this  exception  Is 
established.  Markey  v.  Insurance  Co.,  118 
Mass.  178.  As  to  tbe  exceptions  numbered 
15  and  16  in  the  report.  It  appears  that  the 
petitioner  Is  willing  to  accept  the  facts  as 
found  by  the  commissioner,  and  we  think  that 
he  should  be  permitted  to  do  so.  Whether  on 
these  facts  the  same  questions  in  the  same 
aspects  are  presented  In  the  exceptions  report- 
ed as  in  the  exceptions  filed  may  perhaps  be 
disputed.  We  do  not  at  present  see  any  sub- 
stantial difference  between  the  two  state- 
ments, but  the  bill  may  be  amended  in  these 
respects  according  to  the  report  of  the  com- 
missioner. See  Lemery  v.  Railroad  Co.,  167 
Mass.  254,  256,  45  N.  E.  688;  Morse  v.  Wood- 
worth,  155  Mass.  233,  27  N.  E.  1010,  and  29 
N.  E.  525.  There  remains  only  the  exception 
nimibered  7  In  the  commissioner's  report.  We 
think  that  the  same  disposition  of  this  should 
be  made  as  of  tbe  fifteenth  and  sixteenth  ex- 
ceptions. The  exceptions  as  alleged  ■  In  the 
bill  as  filed,  except  those  numbered  10  and  11 
in  the  report  of  the  commissioner,  will  stand 
for  argument,  with  the  findings  of  the  com- 
missioner on  the  seventh,  fifteenth,  and  six- 
teenth exceptions.    So  ordered. 


(157  N.  T.  368) 

PEOPLE  ex  rel.  SWEET  t.  LTMAN,  State 
Com'r  of  Excise. 

(Court  of  Appeals  of  New  York.     Dec.  6,  1898.) 

Oppicers— Civil  Sekvioe— Appoistmest— Pboba- 
TiON— Statutes  — Rkpbal  — Istoxicatino  Liq- 
cons  —  Excise  Boakd— Confidential  Aoent — 
Appeal— Review. 

1.  Laws  1883,  c.  354,  as  amended  by  Laws 
1894,  c.  681,  providing  that  in  civil  service  ap- 
pointments there  shall  be  a  period  of  probation 
before  any  absolute  appointment,  was  not  re- 
pealed by  Const.  1805,  art.  5,  §  9,  providing 
that  civil  service  appointments  shall  be  accord- 
ing to  fitness,  to  be  ascertained,  "so  far  as 
practicable,"  by  examinations,  but  providing 
that  soldiers  in  the  Civil  War  shall  oe  given 
preference,  without  regard  to  standing,  on  the 
list 

2.  Laws  1896.  c.  112,  f  10,  provides  that  spe- 
cial agents  appointed  by  the  state  commissioner 
of  excise  "shall  be  deemed  the  confidential 
aRents  of  the  state  commissioner."  The  duties 
of  such  agents  are  to  perform  acts  in  the  name 
of  the  commissioner  which  are  secret,  and 
which  involves  trust  and  confidence.  Held 
that   notwithstanding   the   civil   service  .  corn- 
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mission  placed  the  position  of  special  agent  in 
the  list  where  competitive  examinations  are  re- 
quired, such  agents  hold  "confidential  posi- 
tions," -which  are  expressly  excepted  from  the 
operation  of  La^rs  1896,  c.  S21,  proTiding  that 
TTnion  veterans  shall  be  preferred  in  dvil  serv- 
ice appointments. 

3.  When  a  correct  judgment  has  been  ren- 
dered on  incorrect  grounds,  the  court  of  ap- 
peals may  affirm  it  on  grounds  not  raised  in  the 
courts  below. 

Haight,  Bartlett,  and  O'Brien,  JJ.,  dissent- 


*°ip 


Lppeal  from  snpreme  cocrt,  appellate  divi- 
sion. Third  department. 

Application  by'  the  people,  on  the  relation  of 
William  H.  D.  Sweet,  for  a  peremptory  writ 
of  mandamus  commanding  Henry  H.  Lyman, 
state  commissioner  of  excise,  to  reinstate  re- 
lator as  special  agent  in  the  excise  department. 
An  order  denying  the  writ  (44  N.  Y.  Snpp. 
1064)  was  affitmtd  by  the  appellate  division 
(50  N.  T.  Supp.  444;  51  N.  T.  Supp.  641),  and 
the  relator  appeals.    Affirmed. 

The  relator  Is  a  citizen  of  this  state,  and 
an  honorably  discharged  soldier  of  the  Unloa 
army,  who  served  In  the  late  War  of  the  Re- 
bellion. He  passed  a  civil  service  exan^^tlon 
for  the  position  of  special  agent  In  the  excise 
department,  was  notified  thereof  by  the  civil 
service  board,  and  that  his  name  waa  on  the 
eligible  list  for  appointment.  Subsequently  the 
state  commissioner  of  excise  wrote  him  as  to 
his  name  being  on  the  civil  service  list  for  ap- 
pointment as  special  agent,  and  made  Inquiry 
In  the  letter  as  to  his  past,  and  afterwards 
had  a  personal  interview  with  him.  After- 
wards, and  on  September  25, 1896,  the  commis- 
sioner appointed  him  for  the  probationary  term 
of  three  months,  and  assigned  him  to  certain 
duties,  which  be  undertook  to  perform.  On 
the  3.9th  of  the  following  December,  and  a 
few  days  before  the  expiration  of  the  three 
months,  the  respondent  wrote  to  the  relator 
stating  that  his  efficiency  and  capacity  for  the 
work  during  his  probationary  term  of  three 
months  had  not  been  found  satisfactory,  and 
that  in  accordance  with  the  terms  of  his  ap- 
pointment, and  the  civil  service  rules  under 
which  It  was  made,  his  term  of  service  would 
cease  on  the  23d  of  December.  More  than 
three  months  after  the  relator  had  left  such 
employment  this  proceeding  was  instituted. 
The  petition  for  the  writ  alleged  his  citizen- 
ship; that  he  was  an  honorably  discharged 
soldier;  that  he  was  examined  by  the  civil 
service  board,  which  certified  tliat  he  was 
eligible  for  appointment;  that  be  was  assign- 
ed to  duty  at  Ogdensburg,  N.  Y.;  that  he  prop- 
erly rendered  the  services  required  in  the  posi- 
tion; that  he  received  notice  from  the  de- 
fendant stating  his  efficiency  and  capacity  were 
not  satisfactory;  that  no  notice  of  any  char- 
ges against  him  was  ever  given,  and  no  such 
charges  were  made;  that  he  was  competent  to 
fill  the  iKtsitlon;  and  that  the  defendant  re- 
fused to  reinstate  him.  Most  of  tbie  allegations 
of  the  petition  were  admitted  by  the  defend- 
ant's answer,  except  those  relating  to  the  com- 
petency of  the  relator  to  discharge  the  duties 


of  the  place.  It  then  set  np'afflrmatlvely  that 
he  was  Incompetent,  inefficient,  and  performed 
certain  improper  acts  during  his  service  under 
such  probationary  appointment  Upon  the 
writ,  petition,  and  rettim  the  matter  was 
brought  to  a  hearing  before  a  special  term, 
when  the  relator  asked  for  an  alternative  writ 
if  the  court  held  that  any  issue  of  fact  arose 
upon  the  return.  Upon  the  hearing  the  special 
term  denied  the  relator's  application  for  a  per- 
emptory writ,  and  did  not  award  an  alternative 
one.  From  that  determination  an  appeal  was 
taken  to  the  appellate  division,  where  the  order 
of  the  special  term  was  affirmed.  That  court 
held  that  the  relator  was  not  removed  from  the 
position  of  special  agent  within  the  meaning 
of  the  "Veterans'  Act";  that  he  was  properly 
appointed,  but  that  his  appointment  was  a 
probationary  one  for  three  months;  and  that, 
as  that  period  had  expired,  he  was  not  removed 
from  the  position  to  which  he  was  assigned, 
and  therefore  could  not  be  reinstated  under 
the  provisions  of  chapter  821,  Laws  1896. 


Eugene  D.  Flanlgan,  for  appellant 
dore  E.  Hancock,  for  respondent 


mieo- 


MARTIN,  J.  (after  stating  the  facts).  At 
the  time  of  the  relator's  appointment  (dtapter 
354  of  the  Laws  of  1883,  as  amended,  provid- 
ed for  the  appointment  of  commissioners  who 
should  constitute  the  New  York  civil  service 
commission.  It  then  made  It  the  duty  of 
such  commission  to  aid  the  governor  in  pre- 
paring suitable  rules  for  carrying  the  statute 
into  effect;  declared  that  such  rules  should 
provide  for  open,  competitive  examinations  for 
testing  the  fitness  of  applicants  for  positions  In 
the  public  service;  that  all  the  offices,  places, 
and  employments  should  be  arranged  In  class- 
es; and  that  there  should  be  a  period  of  pro- 
bation before  any  absolute  appointment  or  em- 
ployment. When  the  relator  was  appointed, 
one  of  the  rules  estabbshed  by  the  civil  service 
commission  was  as  follows:  "Every  original 
apxwintment  or  employment  in  the  civil  serv- 
ice shall  be  for  a  probationary  term  of  three 
months,  at  the  end  of  which  time,  if  the  con- 
duct and  caimclty  of  the  person  appointed  or 
employed  shall  have  been  found  satisfactory, 
the  probationer  shall  be  absolutely  appointed 
or  employed,  but  otherwise  his  appointment 
shall  cease."  It  Is  manifest  that  the  purpose 
of  the  statute  and  rule  relating  to  probationary 
appointments  was  to  enable  the  appointing  of- 
ficer to  ascertain  and  correct  any  error  or  mis- 
take of  himself  or  of  the  civil  service  commis- 
sion arising  from  the  Inefficiency  of  a  can- 
didate certified  as  eligible,  where  he  might 
prove  Incompetent  to  discharge  the  duties  of 
the  place  to  which  he  was  appointed.  It  seems 
to  be  practically  admitted  that  if  the  statute  of 
1883,  and  the  civil  service  rules  established 
In  pursuance  of  It,  were  In  force  and  valid 
when  the  relator's  probationary  term  tmded, 
the  determination  of  the  learned  appellate  divi- 
sion was  right  and  should  be  affirmed,  unless 
the  question  is  controlled  by  the  "Veterans' 
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Act,"  which  wni  be  Bnbsequently  considered. 

But  It  is  contended  that  the  provialona  of  the 
conftdtutlon  of  1896  relating  to  this  subject 
have  suspended  or  repealed  the  law  and  rules 
existing  at  the  time,  so  that  the  defendant  had 
00  authorlt7  to  make  a  probationary  appoint- 
ment. In  other  words,  the  appellant's  claim 
to  that,  having  been  appointed  by  the  respond- 
ent in  pursuance  of  a  certificate  of  his  eligi- 
bility furnished  by  the  civil  service  commis- 
sion, his  appointment  could  not  be  limited  to 
any  probationary  term,  and  therefore  he  could 
not  be  removed  except  for  cause  shown,  after 
a  notice  and  hearing. 

Thus,  the  first  point  Involved  In  this  con- 
troversy is  whether  the  amended  constitution 
repealed  or  suspended  the  existing  statute 
and  rules  of  the  civil  service  commissiorf  so 
as  to  render  a  probationary  appointment  Im- 
proper and  illegal.  Section  9  of  article  6  of 
the  constitution  of  1895  provides:  "Appoint- 
ments and  promotions  in  the,  civil  service  of 
_  the  state,  and  of  all  the  civil  divisions  there- 
'  of,  including  cities  and  villages,  shall  be  made 
according  to  merit  and  fitness  to  be  ascertain- 
ed, so  far  as  practicable,  by  examinations, 
which,  ••  far  as  practicable,  shall  be  competi- 
tive: provided,  however,  that  honorably  dis-' 
charged  soldiers  and  sailors  from  the  army 
and  navy  of  the  United  States  In  the  late 
Civil  War,  who  are  citizens  and  residents  of 
this  state,  shall  be  entitled  to  preference  in 
appointment  and  promotion,  without  regard 
to  their  standing  on  any  list  from  which  such 
appointment  or  promotion  may  be  made, 
laws  shall  be  made  to  provide  for  the  en- 
forcement of  this  section." 

The  effect  of  this  provision  upon  the  exist- 
ing statute  and  rules  of  the  civil  service  com- 
mission has  been  several  times  considered  by 
this  court.  In  People  ex  rel.  McClelland  v. 
Roberts,  148  N.  T.  360,  363,  42  N.  E.  1082, 
It  held  that  chapter  354  of  the  Laws  of  1SS3, 
as  amended  by  chapter  681  of  the  Laws  of 
1804,  constitutes  a  general  system  of  statute 
law  applicable  to  appointments  and  promo- 
tlona  In  every  department  of  the  civil  service 
of  the  state,  with  such  exceptions  only  as  are 
specified  In  the  statute  Itself,  and  that  by  sec- 
tion 16  of  article  1  of  the  constitution  of  1895 
that  act  was  continued  in  force  as  the  law  of 
the  state,  subject  only  to  such  alterations  as 
the  legislature  might  make.  In  delivering  the 
opinion  In  that  case.  Judge  O'Brien  said:  "It 
Is  quite  clear,  also,  that  the  civil  service  stat- 
utes constitute  a  general  system  of  statute 
law  applicable  to  appointments  and  promo- 
tions In  every  department  of  the  civil  serv- 
ice of  the  state,  with  such  exceptions  only  as 
are  specified  In  the  statute  Itself."  In  Chitten- 
den V.  Wurster,  152  N.  T.  345,  355,  46  N.  K 
857,  It  was  held  that  the  statute  of  1883  was 
in  force,  and  provides  the  necessary  machin- 
ery for  carrying  the  provisions  of  the  consti- 
tution into  effect,  and  the  doctrine  of  the  Mc- 
Clelland Case  in  that  respect  was  reaffirmed. 
In  the  Sweeley  Case,  12  Misc.  Rep.  174,  181, 
33  N.  T.  Supp.  369,  Judge  Herrick  discussed 


this  provision  of  the  constitution.  That  case 
was  affirmed  by  this  court  without  opinion 
(14§  N.  Y.  401,  42  N.  E.  643),  and  his  opinion 
was  especially  commended  by  Judge  Bartlett 
in  the  Keymer  Case,  148  N.  T.  219,  224,  42 
N.  E.  667.  In  that  case  Judge  Herrick  said: 
*^he  dvU  service  law  of  the  state,  as  it  was 
prior  to  the  adoption  of  the  new  constitution. 
Is,  with  the  exception  of  the  acts  that  have 
been  passed  relative  to  soldiers,  in  harmony 
with  the  constitution."  That  principle  was 
adopted  by  this  court  In  affirming  that  case. 
Thus,  we  have  Its  authority  as  declared  in  at 
least  three  of  its  decisions,  establishing  the 
proposition  that  the  act  of  1883,  so  far  aa  It 
affects  the  question  under  consideration,  is, 
and  has  been,  in  operation  and  effect  since 
the  adoption  of  the  new  constitution,  aa  well 
as  before. 

We  think  this  proposition  should  be  sus- 
tained upon  principle,  as  well  as  upon  the  au- 
thority of  our  former  decisions.  The  declara- 
tion of  the  constitution  Is  that  appointments 
and  promotions  shall  be  made  according  to 
merit  and  fitness.  The  obvious  purpose  of 
this  provision  was  to  declare  the  principle 
upon  which  promotions  and  appointments  in 
the  public  service  should  be  made,  to  recog- 
nize In  that  Instrument  the  principle  of  the 
existing  statutes  upon  the  subject,  and  to 
establish  merit  and  fitness  as  the  basis  of 
such  appointments  and  promotions  in  place  of 
their  being  made  upon  partisan  or  political 
grounds.  Record  Constitutional  Convention, 
vol.  6,  p.  2444;  voL  6,  p.  2552  et  seq.  It 
then  declares  that  merit  and  fitness  shall  be 
ascertained  by  examinations,  and  also  the 
extent  to  which  they  shall  be  thus  deter- 
mined. The  extent  to  which  examinations 
are  to  control  is  declared  to  be  only  so  far 
as  practicable.  This  language  clearly  implies 
that  it  is  not  entirely  practicable  to  fully  de- 
termine them  In  that  way.  It  was  the  pur- 
pose of  Its  framers  to  declare  those  two  prin- 
ciples, and  leave  their  application  to  the  dis- 
cretion of  the  legislature.  As  was  said  by 
the  chairman  of  the  committee  to  which  tbis 
amendment  was  referred:  "It  seemed  best 
to  the  committee,  after  very  careful  and  re- 
peated consideration,  to  leave  the  application 
of  the  principle  (of  merit  and  fitness)  to  the 
good  sense  of  the  legislature  •  •  •  the  ap- 
plication of  It"  Thus,  It  It  apparent,  not 
only  upon  the  face  of  the  provision  Itself,  but 
from  the  debates  In  the  constltutlona]  conven- 
tion, that  the  framers  of  this  amendment  did 
not  Intend  to  absolutely  determine  bow  the 
merit  and  fitness  of  appointees  were  to  be 
ascertained  and  determined.  The  constitu- 
tion provides  that  to  an  extent  those  questions 
are  to  be  determined  by  an  examination,  but 
It  Is  obvious  that  it  was  understood  at  that 
time  that  it  would  be  Impracticable  to  fully 
determine  the  merit  and  fitness  of  an  em; 
ploy6  or  appointee  by  a  mere  examination, 
whether  competitive  or  otherwise.  It  Is  to 
be  observed  that  the  provision  of  the  consti- 
tution is  that  the  merit  and  fitness  of  the  ap- 
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pllcant  or  appointee  shall  be  ascertained  In 
the  maimer  stated,  so  far  as  practicable;  that 
Is,  In  part  at  least,  if  they  can  be  even  par- 
tially ascertained  in  that  manner.  The  words 
"bo  far  as  practicable"  plainly  relate  to  the 
degree  or  extent  to  which  the  examination 
should  control.  The  provision  is  not  that  the 
examination  shall  be  the  basis  of  determining 
merit  and  fitness  when  or  where,  or  in  such 
cases  as  it  Is  practicable,  but  that  in  all  cases 
they  are  to  .-be  ascertained  by  an  examlna- 
ti<m,  only  so  far  as  practicable.  In  other 
words,  it  does  not  declare  that  the  examina- 
tion shall  control  in  ascertaining  merit  and 
fitness  in  any  or  all  cases  where  It  is  prac- 
ticable, but  that  the  qualifications  of  the  can- 
didate shall  be  ascertained  In  each  case  by 
an  examination  to  the  extent  and  only  so  far 
as  it  is  practicable,  and  consequently  suffi- 
cient to  insure  the  selection  of  proper  and 
competent  employes.  The  constitution  plain- 
ly Implies  that  other  methods  and  tests  are  to 
be  employed  when  necessary  and  calculated 
to  folly  ascertain  the  merit  and  fitness  of  the 
applicant.  If  a  probationary  term  or  other 
method  Is  necessary  to  enable  the  appointing 
officer  to  fully  or  correctly  ascertain  the  merit 
and  fitness  of  the  applicant,  the  plain  and 
clear  intent  of  this  provision  Is  that  it  shall 
be  employed. 

Asstuning,  then,  that  the  framers  of  the  con- 
stitution contemplated  that  other  methods 
might  also  be  employed,  surely  it  cannot  be 
properly  said  that  the  trial  of  an  applicant 
for  a  probationary  period  is  not  an  appro- 
priate method  of  testing,  and  thus  correctly 
ascertaining,  his  merit  and  fitness.  Besides, 
it  la  a  reasonable  method.  Indeed,  it  is  the 
usual  one.  What  good  business  man  would 
employ  an  assistant,  a  clerli,  or  even  a  laborer, 
for  a  period  which  he  could  not  limit  or  con- 
trol, without  adopting  that  method  of  ascer- 
taining his  qualifications  for  the  place?  There 
can  be  but  one  answer.  Therefore,  that  the 
method  provided  by  the  statute  and  the  rules 
of  the  civil  service  commission  is  appropriate 
and  well  calculated  to  materially  aid  an  offi- 
cer or  department  In  determining  the  merit 
and  fitness  of  an  employ^  cannot  be  success- 
fully denied. 

Moreover,  when  this  constitutional  provi- 
sion was  adopted,  and  when  It  was  proposed 
in  the  convention,  the  statute  and  civil  serv- 
ice rules  to  which  we  have  adverted  were  In 
force,  and  were  well  known  to  and  under- 
stood by  the  framers  of  that  provision. 
Hence  it  is  but  reasonable  to  suppose  that 
when  It  was  proposed  they  had  the  existing 
statute  and  rules  in  view,  and  did  not  intend 
to  supersede  or  interfere  with  them.  In  the 
words  of  Judge  O'Brien:  "It  Is  evident  from 
the  language  of  the  new  provision  of  the  con- 
stitution, and  from  the  debates  In  the  con- 
vention which  followed  its  introduction  Into 
that  body,  that  It  was  framed  and  adopted 
with  reference  to  existing  laws,  which  were 
Intended  to  glvfe  to  it  Immediate  practical 
operation.    So  that,  in  adopting  the  new  con- 


stitution, the  people,  in  their  original  capac- 
ity, decreed  that  thereafter  all  the  depart- 
ments of  the  government  should  be  brought 
within  the  operation  of  existing  laws  on  the 
subject  of  appointments."  People  ex  rel. 
McOelland  v.  Roberts,  148  N.  7.  369,  42  N, 
E.  1085. 

While  it  is  true  that  under  the  constitution 
the  merit  and  fitness  of  an  applicant  for  ap- 
pointment in  the  civil  service  of  the  state  or 
Its  civil  divisions  are  to  be  ascertained,  in 
part  at  least,  by  an  examination,  competitive 
or  otherwise,  except  in  cases  where  such  an 
examination  would  be  wholly  Ineffectual  to 
determine  those  questions,  still,  even  In  cases 
where  an  examination  may  be  had,  it  is  to 
control  only  so  far  as  merit  and  fitness  may 
be  ascertained  by  a  mere  examination.  As 
the  constitution  plainly  discloses  that  other 
methods  were  expected  to  be  employed  to  in- 
sure proper  appointments  in  the  civil  serv- 
ice of  the  state,  doubtless  it  was  the  then 
existing  method  of  probationary  trial  that 
was  In  the  minds  of  its  framers. 

Again,  when  we  examine  the  history  of  the 
reform  in  the  dvil  service,  we  find  that  the 
question  of  its  propriety  had  arisen  and 
been  considerably  discussed  In  this  country 
for  a  considerable  time  before  the  year  1871. 
In  the  month  of  March  4n  that  year  congress 
passed  the  first  dvll  service  statute  enacted  in 
this  country.  That  statute,  however,  was  short, 
and  amounted  to  but  little  more  than  a  mere 
declaration  of  the  principle  of  civil  service  re- 
form, with  brief,  and  what  were  regarded  as 
insuffldent,  provisions  as  to  the  means  of  car- 
rying it  Into  effect  It  remained  in  that  sit- 
uation until  1883,  when,  by  reason  of  a  con- 
tinued agitation  of  the  subject,  the  statute 
was  extended  and  enlarged  so  as  to  Include 
substantially  all  the  provisions  of  the  present 
law  upon  the  subject  In  that  year  the  legis- 
lature of  the  state  of  New  York  also  passed 
the  act  under  consideration,  which  is,  in  all 
Its  essential  particulars,  like  the  act  of  con- 
gress. That  statute  has  been  In  full  opera- 
tion and  effect  in  this  state  since  that  time, 
without  amendment  exc^t  in  some  minor 
particulars.  Thus,  although  the  act  of  1883 
was,  to  an  extent,  considered  as  tentative 
when  passed,  the  experience  of  13  years  tm- 
der  its  provisions,  both  In  relation  to  the  state 
and  federal  governments,  bad  not,  when  the 
state  constitution  was  amended,  seemed  to 
its  friends  to  require  any  radical  or  substan- 
tial change.  Both  the  federal  and  state  stat- 
utes embodied  the  principle  or  method  of 
probationary  trials  as  a  means  of  determining 
the  merit  and  fitness  of  candidates.  This 
method  had  also  been  employed  In  the  civil 
service  of  Great  Britain  since  1855.  Hie  Eng- 
lish civil  service  rules  in  existence  then  and 
since  provide  that  no  person  shall  receive  a 
formal  appointment  In  the  civil  service  until 
his  practical  capacity  and  disposition  have 
been  tested  by  a  probationary  trial  of  six 
months,  at  the  expiration  of  which.  If  not  sat- 
isfactory, he  is  to  be  dropped.   Practically  the 
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same  provision  Is  Included  In  the  federal  stat- 
ute as  well  as  In  the  statute  of  this  state.  It 
Is  also  included  In  the  civil  service  rules  in 
th«  cities  of  Albany,  Brooklyn,  Poughkeepsie, 
Elmira,  Rochester,  Schenectady,  Troy,  Yonk- 
ers,  and  other  cities  of  the  state.  Indeed,  I 
have  been  unable  to  find  any  commonwealth 
or  political  division  where  the  principle  of 
civil  service  reform  Is  In  force  that  does  not 
Include,  as  a  method  of  determining  the  qual- 
ifications of  an  appointee,  the  test  of  a  pro- 
batlouary  trial. 

The  propriety  of  this  method  Is  also  particu- 
larly recognized  by  such  civil  service  advo- 
cates as  Dorman  B.  Eaton  and  Silas  W.  Burt 
The  former,  one  of  the  earliest  and  most  ear- 
nest advocates  of  civil  service  reform,  In  sub- 
stance says  that  the  period  of  probation  be- 
fore actual  appointment  is  necessary  to  ex- 
clude an  applicant,  if  any  should  have  passed 
the  competition  successfully  who  are  found 
wanting  in  practical  ability  for  the  work. 
1  Enc.  Political  Science,  485.  The  latter, 
who  for  more  than  35  years  has  been  in- 
terested in  the  reform  of  the  civil  service, 
and  under  whose  direction  the  first  civil  serv- 
ice examination  in  this  country  was  had,  in 
speaking  of  the  subject  of  probationary  trials, 
says:  "This  limitation  [referring  to  the  se- 
lection from  the  thres  persons  standing  high- 
est] reduced  the  opportunities  for  favoritism 
to  the  lowest  point  deemed  possible,  since  a 
restriction  to  the  one  person  standing  high- 
est would  annul  the  officer's  discretion  and  re- 
sponsibility for  the  appointment,  while  the 
three  names  gave  a  discretionary  range  that 
has  by  long  trial  been  approved  as  sufficient, 
particularly  since  it  was  supplemented  by 
appointment  for  a  probationary  period  only, 
before  a  permanent  tenure  was  given.  This 
probation  was  an  essential  part  of  the  exam- 
ination, and  has  in  practice  shown  how  sat- 
isfactory the  antecedent  procedure  was,  since 
the  number  of  those  who  were  dropped  from 
service  during  or  at  the  end  of  the  proba- 
tionary period  has  been  so  Inconsiderable 
that  It  may  be  disregarded."  Report  of  1897. 
Thus  we  find  not  only  that  the  civil  service 
rules  of  Great  Britain,  the  act  of  congress,  the 
statute  of  our  own  state,  the  civil  service  rules 
of  the  United  States,  of  the  state  and  of  the 
cities  thereof,  provide  for  a  probationary  test, 
but  the  early  and  continuous  friends  and  ad- 
vocates of  civil  reform  also  concur  in  re- 
garding the  probationary  period  as  useful 
and  necessary  to  the  proper  administration  of 
the  civil  service.  Therefore,  when  we  con- 
sider the  laws  and  dvU  service  rules  exist- 
ing when  the  constitutional  amendment  was 
adopted,  the  position  taken  upon  this  subject 
by  its  friends  and  advocates,  and  the  guard- 
ed language  of  limitation  employed  in  the 
amendment,  there  woula  seem  to  be  no  doubt 
as  to  the  purpose  of  the  amendment,  nor  that 
it  was  Intended  to  continue  the  hitherto  uni- 
form rule  as  to  probationary  trials. 

This  is  made  more  clear  when  we  remember 
that  the  individuals  and  organizations  that 


were  urging  this  amendment  had  previously 
induced  the  legislature  to  adopt  the  statute 
of  1883,  and  the  statutes  amending  it,  and 
that  they  were  also  influential  In  shaping  the. 
rules  which  were  adopted  by  the  civil  serv- 
ice commission.  Obviously  there  are  many 
positions  in  the  civil  service  where  the  merit 
and  fitness  of  an  applicant  cannot  be  ascer- 
tained with  any  certainty  by  a  mere  exam- 
ination under  the  rules  of  the  civil  service. 
It  seems  apparent  that  what  was  Intended 
by  this  provision  of  the  constitution  was  that 
merit  and  fitness  should  be  the  basis  of  ap- 
pointments of  public  officers  and  employes, 
and  that  those  qualities  should  be  ascertained 
and  determined,  so  far  as  they  could  be 
practicably,  by  such  an  examination,  but  that 
other  and  further  methods  should  be  employ- 
ed when  necessary  to  secure  efficiency  of  serv- 
ice. It  is  manifest  that  actual  trial  of  an 
appointee  In  the  place  which  he  seeks  would 
furnish  better  means  to  accurately  determine 
his  fitness  and  merit  than  would  any  mere 
examination  that  could  be  had.  Can  It  be 
said  that  the  purpose  of  this  provision  was  to 
prevent  a  probationary  trial  to  discover  the 
fitness  and  merit  of  an  applicant,  in  view  of 
the  language  employed,  and  of  the  extent  to 
which  probationary  terms  were  then  provided 
for?  It  is  obvious  that  in  many  cases  an 
applicant  for  a  position  In  the  dvll  service  of 
the  state  or  of  a  municipality  might  be  entire- 
ly qualified  so  far  as  his  attainments  disclos- 
ed by  a  civil  service  examination  were  con- 
cerned, and  still  be  wholly  unfit  to  occupy 
the  position  by  reason  of  Indolence,  inadapt- 
ability to  the  service,  garrulousness,  want  of 
character,  experience,  tact,  integrity,  or  lack 
of  a  proper  disposition,  or  the  existence  of 
habits  which  would  render  him  quite  unfit  to 
assume  the  duties  of  the  positicm,  and  yet  not 
be  actually  Incompetent.  This  court  has  held 
that  where  the  relations  between  the  officer 
and  the  appointee  are  confidential  this  provi- 
sion of  the  constitution  does  not  apply,  but 
falls  by  reason  of  the  Impracticability  of  de- 
termining merit  and  fitness  for  such  a  posi- 
tion by  a  civil  service  examination.  People 
ex  rel.  Crummey  v.  Palmer,  152  N.  Y.  217,  46 
N.  E.  328i  In  Chittenden  v.  Wurster,  152  N. 
Y.  345,  359,  46  N.  E.  857,  in  discussing  this 
question.  Judge  Halght  said:  "A  candidate 
may  be  ever  so  competent,  and  still  lack  many 
of  the  necessary  elements  of  a  trustworthy 
officer;  he  may  be  ever  so  learned,  and  still 
lacking  in  judgment  and  discretion;  he  may 
be  discreet,  and  still  without  character;  he 
may  be  honest,  and  yet  meddlesome  and  a 
person  In  whom  you  could  not  confide." 

If  this  provision  of  the  constitution  is  ab- 
solute, and  permanent  appointments  must  be 
made  whenever  the  civil  service  ^board  certi- 
fies that  an  applicant  is  eligible,  then,  as  the 
constitution  makes  no  exception  as  to  con- 
fidential clerks  or  empIoyi>s,  no  reason  exists 
why  It  must  not  be  enforced  In  those  cases 
as  wfU  as  In  any  other.  It' Is  true  the  stat- 
ute in  relation  to  veterans  provides   that  it 
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shall  not  apply  to  a  private  secretary,  deputy 
of  any  official  or  department,  or  to  any  other 
person  bolding  a  strictly  confidential  position. 
That,  however,  Is  a  mere  declaration  of  the 
legislature;  and  it  It  be  true  that  the  consti- 
tution of  1895  relates  to  all  appointments  and 
positions  in  the  civil  service,  and  makes  the 
examination  by  the  dvll  service  commission 
as  to  merit  and  fitness  the  measure  which 
contrds,  then  the  veterans'  act,  so  far  as  It 
relates  to  confidential  appointees.  Is  hi  conflict 
with  that  provision  and  Is  Invalid. 

The  manifest  purpose  of  the  cIvU  service 
statutes  and  of  the  amended  constitution  was 
to  improve  the  civil  service  of  the  state  by  se- 
curing employes  of  greater  merit  and  fitness. 
Therefore  it  is  quite  as  much  within  their  pur- 
pose and  provisions  that  an  examination  should 
not  contrcd  when  other  and  better  methods 
would  secure  an  Improved  service  as  that  It 
should  not  apply  to  confidential  positions.  If 
It  does  not  apply  in  one  case,  it  applies  only 
partinlly  In  the  other.  It  can  with  no  more 
propriety  be  said  that  an  examination  is  im- 
practicable because  a  position  is  confidential, 
than  that  it  is  at  least  partially  Impracticable 
because  it  will  not  fully  ascertain  the  merit  and 
fitness  of  the  applicant.  In  one  case  the  ex- 
amination Is  Impracticable  by  reason  of  the 
responsibility  and  confidential  character  of  the 
position;  in  the  other,  by  reason  of  the  In- 
efficiency of  such  an  examination  to  fully  and 
fairiy  determine  the  merit  and  fitness  of  the 
contemplated  employ^.  One  is  impracticable 
because  of  the  character  of  the  position,  and  in 
the  other  the  manner  of  ascertaining  the  quali- 
fications of  the  applicant  by  examination  is 
impracticable  because  InsufBcIent.  While  we 
have  held  in  regard  to  the  former  that  those 
positions  are  not  Included  in  the  provision  as 
to  examinations  because  they  are  not  practi- 
cable to  determine  merit  and  fitness  for  such 
places,  and  hence  no  examination  need  be  had, 
still  it  is  to  be  observed  that  the  constitution 
does  not  say  that  examinations  shall  not  be 
made  when  Impracticable,  but  that  they  shall 
be  made  so  far  as  practicable  to  determine 
merit  and  fitness;  that  Is,  to  the  extent  that 
they  are  practicable  to  accomplish  that  pur- 
pose, they  shall  be  employed. 

We  think  there  are  two  classes  of  cases 
where  the  question  of  practicability  arises,— 
one,  where  the  place  Is  such  that  no  examina- 
tion can  be  had  because  the  questions  of  merit 
and  fitness  for  the  particular  place  cannot  be 
reached  in  that  way;  and  the  other,  where 
a&  examination  may  be  had,  but  different  and 
additional  tests  will  tend  to  secure  an  Improved 
service  by  more  accurately  determining  these 
questions.  If  the  statute  providing  a  proba- 
tionary term  as  one  of  the  means  to  deter- 
mine the  merit  and  fitness  of  an  appointee  or 
employ^  is  hi  confiict  with  the  constitution, 
then  the  statute  which  excepts  from  its  opera- 
tion deputies  and  confidential  employes  Is  also 
in  conflict  with  it,  and  the  former  decision  of 
this  court  as  to  persons  holding  a  confidential 
relation  to  the  person  or  department  appoint- 


ing them  was  not  Justified  under  the  provi- 
sions of  the  constitution.  If  the  words  "so  far 
as  practicable"  do  not  apply  to  a  case  where 
the  real  merit  and  fitness  of  an  appointee  are 
sought  to  be  determined  by  other  methods 
which  are  surer  and  will  more  accurately  de- 
termine those  questions,  then  they  have  no 
meaning,  and  cannot  be  employed  to  sustain 
the  decision  of  this  court  in  the  Chittenden 
Case. 

As  It  is  evident  that  the  amendment  of  the 
constitution  was  not  Intended  to  provide  that 
civil  service  examinations  should  be  the  sole 
means  of  determining  the  merit  and  fitness  of 
applicants,  and  as  it  expressly  declared  that 
laws  should  be  made  by  the  legislature  to  pro- 
vide for  Its  enforcement,  and  in  view  of  the 
fact  that  this  court  has  already  decided  that 
the  statutes  which  were  in  existence  when  the 
constitution  was  adopted  are  still  in  force,  and 
are  the  laws  of  this  state  relating  to  the  sub- 
ject, we  think  it  cannot  be  properly  held  that 
the  statute  which  then  provided  for  a  proba- 
tionary appointment  as  one  of  the  means  of 
ascertaining  the  merit  and  fitness  of  applicants 
Is  in  conflict  with  that  provision  of  the  con- 
stitution. 

But  it  Is  said  that,  if  this  construction  of  the 
constitution  shall  obtain,  its  provisions  may 
be  vl(^ted  by  unscrupulous  and  dishonest  of- 
ficers. That  may  be.  There  are  few  statutes 
or  constitutional  provisions  that  may  not  be 
thus  violated.  But,  in  constmiiig  the  language 
of  the  constitution,  distrust  Of  public  officers, 
or  fear  that  they  may  not  discharge  their  full 
duties,  should  not  be  assumed  or  entertained 
and  made  a  basis  for  holding  the  statute  of 
1883  hi  conflict  with  it.  In  construing  this 
amendment,  this  court  should  not  assume  that 
public  officers  will  not  perform  their  duty  or 
will  fail  to  discharge  the  responsibilities  Im- 
posed upcm  them  by  law,  hi  an  honest  and 
proper  manner.  "It  must  be  assumed  that  the 
legislature,  and  all  other  public  bodies  intrust- 
ed with  the  functions  of  government,  general 
or  local,  will  use  the  power  conferred  by  the 
constitution  or  the  law  fairly  and  in  the  pub- 
lic Interests."  Clark  v.  State,  142  N.  X.  101, 
106, 36  N.  E.  817.  Nor  is  it  to  be  assumed  that 
the  framers  of  the  constitution  had  any  such 
idea  In  view  when  it  was  proposed  and  adopt- 
ed. If  It  had  twen  the  .purpose  of  the  framers 
of  this  provision  to  prevent  the  legislature  from 
requiring  other  and  existing  means  of  deter- 
mhiing  the  merit  and  fitness  of  appointees 
or  employ^  in  the  public  service,  they  would 
not  have  employed  language  limiting  the  ex- 
tent and  effect  of  such  examination  to  prac- 
ticability in  ascertaining  and  determining  them, 
but  would  have  made  the  examination  abscdute 
and  controlllQg.  So,  too,  If  they  had  Intended 
to  limit  the  matter  of  practicability  to  par- 
ticular positions  or  places,  they  would  have 
employed  language  expressing  that  idea,  anch 
as,  "In  such  cases  as  It  Is  practicable,"  or 
some  other  equally  apt  term.  Instead  of  3m- 
ployhig  any  such  expression,  they  have  used 
one  which  shows  plainly  that  the  limitation 
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of  practicability  waa  Intended  to  be  one  of  ex- 
tent, and  applicable  to  all  cases  alike.  By 
these  considerations,  we  are  led  to  the  conclu- 
sion that  the  law  of  1883,  providing  for  a  pro- 
bationary term  in  which  to  test  the  merit  and 
fitness  of  an  applicant  for  a  position  in  the 
civil  service  of  the  state  or  the  various  mu- 
nicipalities thereof,  Is  not  in  conflict  with  the 
provisions  of  section  9  of  article  5  of  the  con- 
stitution. Therefore,  that  statute  being  valid 
and  In  force  at  the  time  of  the  relator's  ap- 
pointment, it  is  obvious  that  his  services  for 
the  state  were  properly  terminated,  so  far  as 
the  civil  service  laws  and  tegulations  are  in- 
volved. 

This  brings  us  to  the  ccmsideratlon  of  the 
question  whether  the  rights  of  the  relator  are 
controlled  by  the  veterans'  act  (Laws  1896,  c. 
821).  It  is  contended  that.  Independently  of 
the  civil  service  law  and  by  virtue  of  that 
act,  a  veteran  has  an  absolute  right  to  be  pre- 
ferred and  appointed  to  any  appointive  position 
he  seeks,  unless  the  officer  or  department  hav- 
ing the  power  of  appointment  shall  show  af- 
firmatively, upon  a  hearing  after  notice  upon 
charges  made,  that  he  is  incompetent,  or  has 
been  guilty  of  some  act  or  misconduct  which 
renders  him  unfit  for  the  place,  and  the  burden 
of  proof  is  upon  the  olflcer  or  department  to 
establish  such  incompetency  or  misconduct. 
The  veterans'  act,  however,  declares  that  Its 
provisions  shall  not  be  construed  so  as  to 
apply  to  any  person  holding  a  confidential 
position.  So  that,  If  the  position  of  special 
agent  was  confidential,  then  chapter  821  has 
no  application  In  this  case,  although  It  may 
have  force  In  others.  Section  10  of  the 
liquor  tax  law  (chapter  112,  IJaws  1896)  per- 
mits the  state  commissioner  of  excise  to  ap- 
point not  more  than  60  special  agents,  at  an 
annual  salary  of  $1,200,  payable  monthly, 
and  then  declares:  "Such  special  agents 
shall  be  deemed  the  confidential  agents  of  the 
state  commissioner,  and  shall,  under  the  di- 
rection of  the  commissioner  and  as  required 
by  him,  investigate  all  matters  relating  to 
the  collection  of  liquor  taxes  and  penalties 
under  this  act,  and  In  relation  to  the  compli- 
ance with  law  by  persons  engaged  In  the 
traffic  In  liquors."  Then  follows  a  detailed 
statement  of  the  duties  of  such  special  agents, 
which  shows  quite  clearly  that  they  are  of  an 
important  and  confidential  character.  The 
position  of  such  an  agent  is  one  in  which  he 
represents  the  commissioner  in  a  manner  and 
to  an  extent  which  may  well  be  regarded  as 
strictly  confidential.  Thus,  we  find  that  the 
same  legislature,  which  excepted  from  the 
operation  of  the  veterans'  act  any  person 
holding  a  strictly  confidential  position,  de- 
clared the  position  held  by  the  relator  to  be 
confidential.  That  the  position  of  special 
agent  is  confidential  there  can  be  little  doubt. 
This  court  has  had  occasion  recently  to  sev- 
eral times  consider  the  question  as  to  what 
constitutes  a  confidential  position. 

In  Re  Ostrander,  12  Misc.  Rep.  476,  34  N. 
Y.  Snpp.  295,  it  was  held  that  the  position  of 


deputy  superintendent  of  public  buildings 
was  a  confidential  one,  and  therefore  fell 
within  the  exception  to  the  veterans'  act, 
which  gave  preference  in  appointment  to 
honorably  discharged  soldiers,  sailors,  and 
marines.  That  case  was  affirmed  by  this 
court  on  the  opinion  of  the  court  below. 
146  N;  Y.  40i,  42  N.  BJ.  643. 

In  People  ex  rel.  Crummey  r.  Palmer,  152 
N.  Y.  217,  220,  46  N.  B.  828,  this  court  again 
considered  the  meaning  of  the  word  "confi- 
dential," as  used  in  a  similar  statute,  and  It 
was  there  said:  "The  statute  which  we  have 
under  consideration  has  reference  to  officials, 
and  the  confidential  relations  mentioned  un- 
doubtedly have  reference  to  official  acts,  and 
Include  not  only  those  that  are  secret,  but 
those  that  involve  trust  and  confidence  which 
are  personal  to  the  appointing  officer.  If, 
therefore,  the  statute  casts  upon  an  officer 
a  duty  involving  skill  or  integrity,  and  a 
liability  either  personal  or  on  the  part  of  the 
municipality  which  he  represents,  and  he  in- 
trusts the  discharge  of  this  duty  to  another, 
their  relations  become  confldentlaL"  It  waa 
there  held  that  an  assistant  warrant  clerk 
in  the  office  of  the  comptroller  of  the  city  of 
Brooklyn  sustained  a  confidential  relation  to 
his  superior  officer,  within  the  meaning  of  a 
statute  preventing  the  removal  of  soldiers, 
sailors,  or  members  of  a  volunteer  fire  de- 
partment in  any  city  of  the  state. 

In  Chittenden  v.  Wurster,  152  N.  Y.  300, 
46  N.  E.  857,  this  question  was  also  con- 
sidered, and,  after  referring  to  the  Crummey 
Case,  it  was  there  said:  "We  then  were  of 
the  opinion  that  where  the  duties  of  the  posi- 
tion were  not  merely  clerical,  and  were  such 
as  were  especially  devolved  upon  the  head  of 
the  office,  which,  by  reason  of  his  numerous 
duties,  he  was  compelled  to  delegate  to  oth- 
ers, the  performance  of  which  required  skill. 
Judgment,  trust,  and  confidence,  and  involved 
the  responsibility  of  the  officer  or  the  mu- 
nicipality which  he  represents,  the  position 
should  be  treated  as  confidential." 

When  we  read  the  provisions  of  section  10 
of  the  liquor  tax  law,  which  declare  that  a 
special  agent  shall  be  deemed  the  confidential 
agent  of  the  state  commissioner,  and  ascer- 
tain the  duties  he  is  required  to  discharge  un- 
der the  Immediate  direction  of  the  commis- 
sioner, it  becomes  manifest  that  they  are  of 
a  confidential  character.  His  acts  are  official 
acts  performed  for  and  In  the  name  of  the 
commissioner,  and  are  not  only  secret,  but 
they  also  Involve  trust  and  confidence  which 
are  personal  to  the  appointing  officer.  The 
duties  cast  upon  the  special  agent  involve 
skill,  integrity,  and  liability  personal  to  the 
officer  he  represents,  and  the  relations  be- 
tween the  excise  commissioner  and  the  spe- 
cial agent  fall  plainly  within  the  principle  of 
the  previous  decisions  of  this  court  upon  the 
subject.  Thus  the  position  to  which  the  re- 
lator was  appointed  was  not  only  declared 
by  statute  to  he  confidential,  but  its  duties 
were  were  such  as  to  render  it  clearly  so 
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under  the  doctrine  at  tbe  cases  decided  by 
this  court. 

It  Is,  however,  said  that  tbe  cItU  service 
commission  has  placed  the  position  of  special 
agent  In  the  list  where  competitive  examina- 
tlona  are  required,  and  hence  the  position 
cannot  be  regarded  as  confidential.  Surely 
the  civil  service  commission  cannot  change 
the  actual  status  of  a  position  by  declaring 
one  which  la  actually  confidential  not  to  be 
80,  nor  Is  It  vested  with  power  to  repeal  a 
valid  statute,  or  to  practically  annul  It,  by 
declaring  a  position  to  be  competitive  when 
,the  law  has  provided  otherwise,  and  the 
position  Is  plainly  of  a  strictly  confidential 
character. 

I  find  no  significance  In  the  siiggestion  that 
tbe  question  of  tbe  confidential  cha^'acter.  of 
the  position  of  special  agent  was  not  raised 
by  the  excise  commissioner  In  tbe  courts  be- 
low. If  that  were  admitted,  It-  would  not  aid 
tbe  relator,  as  It  Is  a  universal  rtde  that  it  is 
the  duty  of  an  appellate  court  to  affirm  a 
judgment  which  Is  correct,  although  the 
ground  assigned  for  the  decision  may  be  tm- 
tenable.  In  other  words,  the  rule  requires 
that  a  correct  Judgment  should  be  affirmed, 
regardless  of  the  correctness  of  the  reasons 
given  for  awarding  It.  If  the  act  of  1883  is 
valid  and  still  in  force,  and  the  position  of 
special  agent  Is  a  confidential  one,  it  follows 
that  tbe  Jtidgment  was  right  and  should  be 
afiirmed. 

We  are  of  the  opinion  that  the  statute  of 
1883  and  the  statutes  amendatory  thereof  are 
still  in  force  and  are  not  In  conflict  with  the 
constitution;  that  the  position  of  -  siiecial 
agent  was  a  confidential  one;  that  the  relator 
was  not  entitled  to  be  appointed  to  or  re- 
tained In  the  position  of  special  agent;  and 
that  tbe  appellate  division  properly  so  .held. 
The  order  should  be  afiOrmed,  with  costs. 

HAIGHT,  J.  (dissenting).  WiUIam  H.  D. 
Sweet,  the  appellant,  is  a  citizen  of  this  state, 
and  Is  an  honorably  discharged  soldier  of  the 
Union  army  during  the  late  Civil  War,  having 
served  therein  as  a  second  lieutenant  of  the 
3d  regiment  of  cavalry  of  New  York  State 
Voltmteers.  In  June,  18Q0,  he  passed  the 
civU  s«rvlce  examination,  and  was  placed 
upon  the  register  of  applicants  eligible  for  ap- 
pointment to  the  position  of  special  agent,  un- 
der tbe  liquor  tax  law.  On  the  2oth  day  of 
September  thereafter  the  defendant  appoint- 
ed him  to  tbe  position  of  special  agent  for  a 
probationary  term  of  three  months,  upon  a 
salary  of  $1,200  per  annum.  He  thereupon 
entered  upon  tbe  discharge  of  tbe  duties  of 
his  position,  and  served  the  term  for  which 
be  was  appointed.  On  the  19tb  day  of  De- 
cember, 1896,  he  received  a  letter  from  the 
defendant  notifying  bim  that  his  efilclency 
and  capacity  for  tbe  work  required  as  a  spe- 
cial agent  during  his  probationary  term  of 
three  months  bad  not  proved  satisfactory, 
and  that  his  employment  would  cease  on  the 
23d  day  of  December  thereafter.     On  the  8tb 


day  of  April,  1897,  be  petitioned  the  court  for 
a  peremptory  writ  of  mandamus  directed  to 
tbe  defendant  commanding  him  to  rein&'tate 
bIm  to  tbe  position  of  special  agent,  or  for 
such  other  and  further  relief  as  may  be  just 
and  proper.  In  his  petition  he  alleged  that 
he  liad  tbe  capacity  required  for  tbe  perform- 
ance of  the  duties  of  a  special  agent,  and 
that  he  was  efficient  in  the  discharge  of  bis 
duties  as  such  during  his  probationary  term. 
Tbe  defendant  opposed  his  application  for  the 
writ  upon  an  affidavit  filed  by  bim  asserting 
bis  inefficiency  and  Incapacity  for  the  dis- 
charge of  tbe  duty  of  the  position.  Upon  the 
hearhig  of  the  motion  before  the  court,  the 
relator  asked  that  an  alternative  writ  Issue, 
in  order  that  the  question  of  bis  capacity  and 
efficiency  might  be  determined  by  the  cpurt. 
The  court  refused  to  issue  an  alternative 
writ,  and  denied  bis  motion  for  a  mandamus, 
and  this  order  was  affirmed  hi  the  appellate 
division. 

Chapter  821  of  the  Laws  of  1896  provides 
that:  "Section  1.  In  every  public  depart- 
ment and  upon  all  public  works  of  the  state 
of  New  York,  •  •  •  honorably  discharged 
Union  soldiers,  saUors  and  marines  shall  be 
preferred  for  appointment,  employment  and 
promotion:  »  •  •  provided  they  possess 
the  buMnesB  capacity  necessary  to  discharge 
the  duties  of  the  position  Involved.  And  no 
person  holding  a  position  by  appointment  or 
employment  In  the  state  of  New  York  •  •  » 
who  is  an  honorably  discharged  soldier,  sailor 
or  marine,  ♦  •  •  shall  be  removed  from 
such  position  or  employment  except  for  in- 
competency or  misconduct  shown,  after  a 
bearing  upon  due  notice,  upon  the  charge 
made,  and  with  tbe  right  to  such  employee 
or  appointee  to  a  review  by  writ  of  certiorari; 
a  refusal  to  allow  the  preference  provided  for 
in  this  act  to  any  honorably  discharged  Union 
soldier,  sailor  or  marine,  or  a  reduction  of  bis 
compensation  intended  to  bring  about  a  res- 
ignation, shall  be  deemed  a  misdemeanor,  and 
such  honorably  discharged  soldier,  sailor  or 
marine  shall  have  a  right  of  action  therefor 
In  any  court  of  .competent  jurisdiction  for 
damages;  and  also  a  remedy  by  mandamus 
for  righting  the  wrong.  Tbe  burden  of  prov- 
ing Incompetency  or  misconduct  shall  be  upon 
tbe  party  alleging  the  same.  But  the  provi- 
sions of  this  act  shall  not  be  construed  to  ap- 
ply to  the  position  of  private  secretary  or 
deputy  of  an  official  or  department  or  to  any 
other  person  holding  a  strictiy  confidential 
position." 

It  may  be  that  tbe  provisions  of  this  act 
casting  the  burden  of  proving  incompetency 
upon  an  officer  charged  with  the  duty  of  mak- 
ing appointments  to  tbe  civil  service  is  un- 
wise, and  that  the  clause  making  him  guilty 
of  a  misdemeanor,  and  liable  personally  in 
damages  in  case  he  fails  to  allow  the  prefer- 
ence provided  for,  is  harsh  and  unreasonable. 
Possibly  these  provisions  may  operate  to  deter 
officers  from  exercising  their  judgment 
against  applicants  in  considering  their  busi- 
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ness  capacity,  and  that,  In  consequence,  In- 
competent persona  may  receive  appointments 
to  positions  In  the  civil  service,  thereby  prej- 
udicing the  public  interests;  but  as  to  the 
wisdom  and  effect  of  these  provisions  we  have 
nothing  to  do,  and,  if  they  are  unwise,  harsh, 
and  unreasonable,  the  remedy  is  with  the  leg- 
islature. As  long  as  they  remain  a  part  of 
our  statutes,  it  Is  the  duty  of  the  courts  to 
faithfully  execute  them. 

The  statute,  as  we  understand  it,  as  applied 
to  the  case  under  consideration,  casts  the  bur- 
den of  showing  that  the  relator  did  not  pos- 
sess the  business  capacity  necessary  to  dis- 
charge the  duties  of  special  agent  upon  the 
defendant  He  appointed  the  relator  for  the 
probationary  term  of  three  months,  provided 
by  the  statute  and  the  rules  promulgated  by 
the  governor.  The  commissioner  thus  had  an 
opportunity  to  ascertain  his  competency  and 
business  capacity.  At  the  end  of  the  proba- 
tionary term  the  relator,  being  an  honorably 
discharged  Union  soldier,  was  entitled  to  his 
permanent  appointment,  provided  be  possess-. 
ed  the  business  capacity  necessary  to  properly 
discharge  the  duties  of  the  position.  The 
commissioner,  in  the  first  Instance,  was  char- 
ged with  the  duty  of  determining  that  ques- 
tion of  fact  He  found  against  the  relator, 
bnt  his  finding  Is  not  conclusive.  Under  the 
provisions  of  the  act  the  relator  is  given  the 
right  to  have  the  correctness  of  the  commis- 
sioner's determination  ascertained  by  manda- 
mus. This  remedy  he  Invoked,  and  It  appears 
to  ua  that  upon  the  papers  presented,  he  was 
entitled  to  an  alternative  writ  to  the  end 
that  the  question  raised  with  reference  to  his 
competency  and  business  capacity  might  be 
tried  and  determined 'by  the  court  In  the  usual 
way. 

It  Is  now  contended  that  the  provisions  of 
the  liquor  tax  law  (section  10,  c.  112,  Laws 
1896)  provide  that  the  special  agents  "shall  be 
deemed  the  confidential  agents  of  the  state 
commissioner,"  and  that  the  provisions  of  the 
act  which  we  have  above  considered  do  not 
apply  to  any  "person  holding  a  strictly  con- 
fidential position."  It  will  be  observed  that 
in  the  liquor  tax  law  the  word  "strictly"  is 
omitted,  but,  assuming  that  it  was  the  Inten- 
tion of  the  legislature  to  malie  the  position  of 
special  agents  a  strictly  confidential  position, 
the  question  then  arises  as  to  whether  It  is  in 
conflict  with  the  civil  service  clause  of  the 
constitution,  which  provides  that  "appoint- 
ments and  promotions  In  the  civil  service  of 
the  state  *  *  •  shall  be  made  according  to 
merit  and  fitness,  to  be  ascertained,  so  far  as 
practicable,  by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive."  In  consid- 
ering these  provisions  of  the  constitution  In  the 
case  of  Chittenden  v.  Wurster,  152  N.Y.345,46 
N.  B.  857,  we  held  that  competitive  examina- 
tions were  not  practicable  for  positions  which 
were  strictly  confidential  to  the  appointing  of- 
ficer; and  In  that  case,  and  In  the  Crummey 
Case,  152  N.  Y.  217,  46  N.  B.  328,  we  discussed 
to  some  extent  the  question  aa  to  what  consti- 


tuted a  confidential  position.  Of  course,  great 
weight  should  be  given  to  the  determination 
of  the  legislature  as  to  the  character  of  the 
I>osItion.  It,  however,  cannot  override  the 
constitution,  and  by  an  enactment  make  a  po- 
sition confidential  which,  under  a  fair  and 
reasonable  construction  of  the  constitution,  is 
not  confidential.  Whether  a  position  is  con- 
fidential or  not  depends  largely  upon  the  char- 
acter of  the  duties  of  the  position.  We  think, 
however,  that  we  are  relieved  from  the  con- 
sideration of  this  question  at  this  time  for  the 
reason  that  the  commissioner  of  excise  In  this 
case  has  made  no  claim  that  the  position  was 
confidential  or  that  he  refused  to  appoint  the 
relator  for  that  reason.  In  his  answer  to 
the  petition  for  the  writ  of  mandamus  he  al- 
leged two  grounds,  and  two  only,  for  the 
opposing  of  the  allowance  of  the  writ  These 
grounds  were— First,  Incompetency;  and,  sec- 
ond, laches  In  Instituting  die  proceedings. 
Those  were  the  only  questions  brought  to  the 
attention  of  the  court,  and  are  the  only  ques- 
tions which  we  think  can  properly  be  here 
considered.  The  order  of  the  appellate  divi- 
sion and  that  of  the  special  term  should  be  re- 
versed, and  an  alternative  writ  Issued,  and 
for  that  purpose  the  proceeding  should  be  re- 
mitted to  the  special  term,  with  costs  to  abide 
the  final  award  of  costs. 

BARTLETT,  J.  (dissenting).  I  agree  with 
Judge  HAIGHT  for  reversal,  but  place  my 
vote  on  the  grounds  stated  in  his  opinion, 
and  the  additional  one  based  on  the  civil  serv- 
ice provisions  of  Const,  art  5,  §  9.  The  funda- 
mental law  commands  that  appointments  and 
promotions  in  the  civil  service  shall  be  made 
according  to  merit  and  fitness,  to  be  ascer- 
tained, so  far  as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall  be  com- 
petitive. It  then  further  commands  that  the 
honorably  discharged  soldiers  and  sailors  in 
the  late  Civil  War,  who  are  citizens  and  resi- 
dents of  this  state,  shall  be  entitied  to  pref- 
erence In  appointment  and  promotion  without 
regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be 
made.  In  my  opinion,  when  the  name  of  a 
veteran  is  duly  reached  on  the  eligible  list  he 
Is  entitied,  under  the  provisions  of  the  consti- 
tution and  the  law  enacted  to  carry  them  out, 
to  an  absolute  appointment  and  thereafter 
can  be  removed  only  for  Incompetency  or  mis- 
conduct. Laws  1896,  c.  821.  The  provisions 
for  a  probationary  appointment  of  three 
months  (Laws  1883,  c.  364,  J  2,  and  rule  12  of 
the  Civil  Service  Board)  are  contrary  to  the 
letter  and  spirit  of  the  constitution,  and  con- 
sequentiy  void.  The  rule  enacted  by  legisla- 
tive authority,  and  as  amended  in  1896,  pro- 
vides: "At  the  end  of  such  term,  if  the  con- 
duct capacity  and  fitness  of  the  probationer 
are  satisfactory  to  the  appointing  oflScer,  his 
retention  In  the  service  shall  be  equivalent  to 
his  absolute  appointment;  but  if  his  conduct 
capacity  and  fitness  be  not  satlsfac'-cry,  he 
may  be  discharged  at  any  time."   If  this  rule, 
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and  the  legislation  upon  which  It  Is  based,  can 
stand,  it  may  be  well  aslied  what  has  be- 
come of  that  protection  which  the  constltntlon 
Is  supposed  to  afford  the  veteran  after  hia 
merit  and  fitness  have  been  ascertained  by  a 
competitlTe  examination  and  his  name  en- 
tered on  the  eligible  list?  It  comes  to  this: 
that  be  receives  his  absolute  appointment 
only  if  his  conduct,  capacity,  and  fitness  are 
satisfactory  to  the  appointing  officer.  To  my 
mind,  this  amoimts  to  a  practical  repeal  of 
the  constitutional  provisions  to  which  refer- 
ence has  been  made.  If  the  act  of  1883  and 
the  rule  framed  In  pursuance  of  it  stand,  the 
legislature  can  repeal  the  act  of  1896  and  all 
other  acts  standing  in  the  way,  and  appoint- 
ments will  depend  upon  the  whim— the  ca- 
price—of  an  appointing  officer,  if  he  is  dis- 
posed to  abuse  the  power  with  which  he  is 
vested.  It  is  no  answer  to  say  that  the  law 
presumes  an  officer  will  perform  his  duty 
properly.  The  civil  .service  policy  of  the 
state,  which  was  finally  placed  in  tiie  consti- 
tution, seeks  to  do  away  with  this  abuse  of 
power  and  patronage.  I  am  not  content  to 
rest  my  vote  solely  on  the  act  of  1896. 

MAKTIN,  J.,  reads  for  affirmance.  PAKK- 
ER,  C.  J.,  and  GRAY  and  VANN,  JJ.,  concur. 
HAIOHT,  J.,  concurs  so  far  as  It  relates  to  the 
civil  service  provisions  of  the  constitution  and 
statutes,  but  dissents  as  to  the  portion  relat- 
ing to  the  veterans'  act,  upon  the  grounds 
specified  in  his  opinion.  HAIGHT  and  BART- 
LETT,  JJ.,  read  for  reversal,  and  O'BRIBN, 
J.,  cMicnrs. 

Order  affirmed,  with  costs. 


(176  III.  228) 

GAINES  et  al.  v.  KENI>ALI<.i 

(Supreme  Court  of  Illinois.     Dec.  21,  1888.) 

Btathte  of  Frauds  —  Lakds  —  Contkacts  —  Im- 

pbovkmrnts — gittb— evidence— parent 

AND  Child— Control  of  Propbrtt. 

1.  A  verbal  promise  to  convey  land  at  a  cer- 
tain time  in  the  future  is  talcen  out  of  the  stat- 
ute of  frauds  where  the  donee  takes  possession 
and  retains  it  until  such  time,  and  makes  valu- 
able improvements. 

2.  Complainant  testified  that  defendant,  his 
father-in-law,  promised  him,  when  he  was  mar- 
ried, to  convey  certain  land  to  him  and  his 
wife,  when  defendant's  youngest  son  became  of 
age,  if  complainant  would  take  possession  and 
improve  the  land.  Several  witnesses  testified 
tliat  defendant  had  declared  that  he  had  given 
the  land  to  complainant,  and  others  that  he 
had  declared  that  it  was  given  to  complainant 
and  his  wife.  Complainant  held  possession  for 
eight  years,  when  his  wife  died,  being  a  few 
days  before  defendant's  son  became  of  age. 
Oomplainant  had  made  valuable  improvements, 
and  had  bought  adjoining  lands,  which  were 
specially  valuable  when  used  with  the  land  in 
question.  Defendant's  uncorroborated  testi- 
mony was  that  he  merely  promised  to  let  com- 
plainant have  the  land  rent  free,  and  he  denied 
that  he  ever  promised  to  make  a  deed,  or  that 
he  had  declared  that  he  had  given  the  land  to 
complainant  or  to  him  and  his  wife.     Held,  that 


*  Rehearing  denied. 


complainant  was  entitled  to  a  decree  of  specific 
performance. 

3.  A  verbal  promise  to  convey  land  is  taken 
out  of  the  statute  of  frauds  where  the  donee 
takes  possession  and  makes  valuable  improve- 
ments, though  he  pays  no  rent  wliile  in  posses- 
sion, and  the  value  of  the  Improvements  does 
not  exceed  the  rental  value  of  the  land. 

4.  Where  defendant  promised  to  convey  land 
to  complainant,  his  son-in-law,  and  his  wife, 
complainant,  on  the  death  of  his  wife,  can- 
not affect  the  rights  of  his  infant  child  in  the 
land  by  any  concessions  he  might  make  to  de- 
fendant. 

Magruder,  J.,  dissenting. 

Appeal  from  circuit  court,  Edgar  county; 
H.  Van  Sellar,  Judge. 

Bill  by  Ralph  Oalnes  and  another  against 
Henry  M.  Kendall.  From  a  decree  for  de- 
fendant, complainants  appeal.    Reversed. 

This  is  a  proceeding  In  chancery,  begun  In 
the  Edgar  circuit  court,  to  compel  the  spe- 
cific performance  of  a  contract  to  convey  a 
tract  of  land.  The  bill  alleges  that  Ralph 
Gaines,  one  of  the  complainants,  was  mar- 
ried to  Frankle  Kendall  in  January,  1888; 
that  at  that  time  her  father,  Henry  M.  Ken- 
dall, who  la  the  defendant,  owned  a  certain 
105  acres  of  land  in  Edgar  county;  that,  In 
February  following,  the  defendant  gave  this 
land  to  the  complainant  Ralph  Gaines  and 
his  wife,  Frankle  Gaines,  If  they  would  move 
upon  It  and  improve  it  and  make  It  their 
home;  that  he  promised  complainant  and  his 
wife  that  he  would  make  them  a  deed  to  said 
land  as  soon  as  his  youngest  son,  George,  be- 
came 21  years  of  age,  wlildi  would  be  De- 
cember 10,  1896;  that  his  said  wife,  Frankle, 
died  14  days  before  said  George  became  of 
age;  that,  at  the  time  defendant  gave  them 
said  land,  they  were  living  on  land  belonging 
to  the  father  of  complainant;  that  defend- 
ant, on  the  6th  day  of  August,  1888,  put  com- 
plainant and  hia  wife,  Frankle,  Into  the  pos- 
session of  this  land,  and  told  them  the  land 
was  theirs,  and  to  .go  on  and  improve  it  as  they 
desired;  that,  from  that  date  to  the  present, 
they  have  held  and  owned  the^  land;  that 
they  have  made  extensive  and  valuable  im- 
provements thereon;  that  they  bought  other 
smaller  tracts,  amounting  to  100  acres,  ad- 
joining this  105  acres,  which  had  a  special 
value  only  because  they  adjoined  this  tract, 
and  that  these  purchases  were  made  at  the 
Instance  of  defendant;  that  in  November, 
1896,  Frankle  Gaines  died;  that  she  left  an 
Infant  son,  Orvllle,  as  her  only  heir;  that, 
since  her  death,  complainant  Ralph  Gaines 
holds  the  same  for  himself  and  the  Infant 
son;  that,  after  the  wife's  death,  defendant 
began  to  claim  some  interest  in  the  land,  and 
on  December  30,  1897,  gave  complainant 
Ralph  Gaines  notice  to  quit,  and  deliver  up 
possession,  claiming  absolute  ownership,  and 
threatening  to  eject  complainants.  The 
prayer  is  that  defendant  be  required  to  con- 
vey the  105  acres  to  the  complainants  In  fee 
simple,  and  for  other  general  relief.  A  de- 
murrer was  interposed  to  the  bill,  but  was 
overruled.     Defendant  answered,  admitting 
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the  possession  of  the  land  In  the  complain- 
ants, as  alleged,  but  aTerrlng  that,  at  the 
time  Frankle  Gaines  and  Balpb  Gaines  mov- 
ed onto  the  land,  "defendant  told  them  they 
conld  have  the  use  of  and  the  right  to  culti- 
vate said  land  without  the  payment  of  any 
other  rent  than  the  payment  of  all  taxes  as- 
sessed" against  It,  and  "that  they  could  have 
the  balance  of  the  rent  to  help  them  along"; 
that  they  entered  and  held  the  land  as  ten- 
ants only;  and  that  the  improvements  made 
were  only  such  as  were  needed  for  their  own 
convenience.  The  answer  also  alleges  that 
by  a  mutual  arrangement,  after  the  death  of 
the  wife,  Ralph  Gaines 'abandoned  all  claims 
to  the  land;  and  It  was  arranged  that  he 
should  be  permitted  to  use  and  occupy  the 
premises  without  rent  until  March  1,  1S9S. 
The  statute  of  frauds  is  set  up  and  relied 
upon  to  defeat  the  agreement  to  convey,  al- 
leged In  the  bill.  A  general  replication  was 
filed,  and  much  testimony  was  taken  upon 
the  issues  thus  made  up.  Upon  a  hearing, 
the  bill  was  dismissed,  and  the  complainants 
appeal. 

Eads  &  Eads  and  Dundas  &  O'Halr,  for 
appellants.  H.  S.  Tanner  and  J.  W.  How^ell, 
for  appellee. 

WITiKIN,  3.  (after  stating  the  facts).  The 
theory  of  the  appellants  is  that  appellee,  soon 
after  the  marriage  of  Ralph  Gaines  and  Frank- 
le Kendall,  agreed  and  promised  the  former 
that,  if  he  and  bis  wife  would  go  upon  this 
land  and  Improve  it,  he  would  make  them  a 
deed  to  It  upon  his  son  (George)  becoming  21 
years  of  age,  and  that.  In  pursuance  of  that 
promise  and  agreement,  they  entered  into  pos- 
session of  the  land,  occupying  It  as  their  home, 
and  made  valuable  improvements  thereon. 
This,  under  the  decisions  of  this  court,  if  estab- 
lished by  the  proof,  is  sufficient  to  entitle  the 
complainants  to  a  performance  of  the  contract. 
Langston  v.  Bates.  84  111.  524;  Bright  v. 
BrlRht,  41  m.  »7;  Kurtz  v.  Hibner,  55  111.  514; 
McDowell  V.  Lucas,  97  111.  489;  Warren  v. 
Warren,  105  lU.  568;  Smith  v.  Yocum,  110  lU. 
142.  These  authorities  are  full  to  the  eCtect 
that,  although  the  contract  was  a  mere  verbal 
one,  taking  possession  under  the  agreement 
and  makmg  the  improvements  as  alleged  will 
take  the  case  out  of  the  statute  of  frauds. 

The  answer  and  theory  of  the  defense  are 
that  no  contract  or  agreement  to  convey  was 
ever  made,  but  that  the  complainant  Ralph 
Gaines  and  his  wife  were  simply  permitted 
to  occupy  the  premises  as  tenants,  without  rent, 
except  the  payment  of  the  taxes.  The  testi- 
mony of  the  complainant  Ralph  Gaines  fully 
sustains  the  theory  of  the  bill.  He  testifies 
that  shortly  after  he  and  defendant's  daughter 
were  married,  in  1888,  and  before  they  went 
to  housekeeping,  he  and  defendant  were  pass- 
ing the  farm  in  controversy,  and  defendant 
said,  "I  suppose  you  have  h<;ard  what  I  Intend 
to  do  for  you,  but  haven't  told  you;''  that  he 
then  said,  "I  will  tell  you;   I  will  give  yon 


and  Frankle  this  106  acres,"  pointing  to  It; 
that  he  reserved  a  small  corner  that  he  men- 
tioned, then;  that  he  had  to  get  a  passage- 
way down  to  the  branch  that  was  running 
through  the  106  acres;  that  he  said  he  wanted 
to  reserve  that  until  he  got  a  better  watering 
place;  that  he  said,  "I  wUl  not  make  you  a 
deed  to  this  farm  now,  but  will  make  yon  a 
deed  when  George  becomes  of  age;"  that 
George  Is  defendant's  youngest  son.  He  fur- 
ther testified:  "Defendant  knew  then  that  I 
had  a  place  raited,  and  he  said,  'I  wish  you 
could  go  on  to  that  right  now,'— that  is,  the 
106  acres.  He  said  Burkhart  had  a  lease  on 
a  part  of  It,  and  that  I  couldn't  get  possession 
of  that  until  next  year,  I  had  160  acres  rent- 
ed of  my  father.  I  told  him  I  had  wheat  sow- 
ed, and  would  have  to  go  onto  my  place.  Then 
he  said,  'I  want  you  to  go  on  this  lOG  acres 
just  as  soon  as  you  can,  and  go  to  fixing  it  up 
and  Improving  it'  He  said:  'It  is  yours,  and 
don't  be  uneasy;  If  I  should  happen  to  drop 
off  at  any  time,  It  Is  fixed  down  at  Paris.'  He 
didn't  say  how  It  was  fixed.  He  told  me  to. 
go  ahead  and  Improve  it  to  suit  myself;  that 
it  was  mine  and  my  wife's."  It  appears  that 
Gaines  and  his  wife  then  moved  on  the  farm 
and  occupied  it  about  eight  years;  that  they 
made  Improvements,  by  way  of  remodeling  the 
barn,  setting  out  a  new  orchard,  building  fen- 
ces, etc.,  and  placed  the  farm  In  first-class  con- 
dition. The  wife  died  November  26, 1896,  and 
appellee's  youngest  son,  George,  came  of  age 
a  few  days  thereafter.  Walter  Green,  who 
collected  the  taxes  the  two  years  following 
the  marriage,  says,  speaking  of  the  directions 
he  received  from  defendant  as  to  the  making 
of  tax  receipts:  "He  told  me  these  two  pieces 
belonged  to  Ralph  Gaines.  These  two  pieces- 
were  the  105  acres  where  Gaines  lived.  Ken- 
dall said  those  two  pieces  belonged  to  Ralph 
Gaines.  *  •  »  Mr.  Kendall  also  had  me  cor- 
rect the  tax  books;"  and  that  the  tax  books 
were  changed  to  show  them  assessed  to  Ralph 
Gaines.  Ed  Hildreth  says  defendant  told  him 
"he  had  bought  that  place  for  Frankle.  He 
said  he  had  given  it  to  his  daughter  and 
Ralph."  William  Jones  says:  "I  had  a  con- 
versation with  Mr.  Kendall  about  this  105 
acres  of  land  just  before  Ralph  and  Frankle 
moved  there.  He  said  be  had  given  it  to 
Ralph  and  Frankle,  but  he  did  not  allow  to 
make  them  a  deed  for  It  just  then,  but  he  al- 
lowed to  give  them  a  deed  after  awhile."  Mrs. 
Mary  Jones,  who  had  worked  at  the  Kendall 
house,  said  that  at  various  times  she  heard 
Kendall  say  he  had  given  this  land  to  Ralph 
and  Frankle,  and  would  give  them  a  deed  for 
it  when  George  came  of  age.  Eld  McGrew 
says  Kendall  told  him  he  had  bought  this  land 
for  his  daughter.  Henry  Baker  says  he  heard 
Kendall  refer  to  it  as  Ralph's  land  in  1891. 
Fremont  Black  sajrs  defendant  told  him  he  had 
given  this  farm  to  Ralph.  Charles  Walls  says 
that  in  July,  1888,  he  heard  KendaU  say  he  In- 
tended to  give  this  105  acres  to  Ralph  and  his 
wife,  and  tliat  he  bought  it  for  them.  Three 
of  Ralph's  brothers  corroborate  his  testimony 
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as  to  tlie  gift  ot  the  land  and  promise  to  make 
the  deed.  Several  other  persons  testify  to 
transactions  which  hidicate  that  the  defendant 
always  treated  the  land  as  belonging  to  his 
daughter  and  her  husband.  Conceding  that  the 
testimony  of  these  witnesses,  standing  alone, 
wonid  not  be  sufficient  to  establish  the  alleged 
agreement  to  convey,  still  it  does  strongly  tend 
to  support  the  evidence  of  Balph  Gaines,  who 
does  testify  to  the  contract 

All  the  testimony  of  the  above-named  wit- 
nesses is  contradicted  by  the  delendant,  who 
testifles  that  he  did  not  give  the  land  to  Ralph 
and  Frankle  Gaines,  and  never,  at  any  time, 
stated  to  any  person  tliat  he  had  given  that 
land  to  them  or  either  of  them,  and  he  spe- 
cifically denies  having  had  the  conversations 
above  set  forth.  It  cannot  be  reasonably  said 
that  80  many  witnesses,  who,  so  far  as  the  rec- 
ord shows,  are  nnlmpeached  and  uncontradict- 
ed except  by  the  defendant  himself,  should 
have  made  false  statements  in  regard  to  con- 
versations bad  with  him,  or  have  been  mis- 
taken as  to  what  he  said.  The  reasonable- 
ness of  the  testimony  of  Ralph  Gaines,  viewed 
In  the  light  of  all  the  surrounding  circnm- 
stances,  seems  to  ns  much  mpre  apparent  than 
that  of  the  defendant.  It  not  only  appears 
that  complainant  and  his  wife  expended  money 
In  erecting  buildings  and  making  other  Improve- 
ments upon  the  land,  putting  It  in  grass,  farm- 
ing It  in  such  a  way  as  to  Improve  It,  while 
renting  adjoining  land  upon  which  to  raise  an- 
nual crops,  and  purchasing  adjoining  pieces 
of  land  which,  detached  from  this  farm,  would 
be  of  much  less  value  than  to  a  common  own- 
er, but  we  think  there  is  to  be  gathered  from, 
all  the  evidence  In  this  case  clear  proof  that  it 
was  the  intention  to  convey  this  property  to  his 
daughter  and  her  husband,  and  that  be  only 
changed  his  purpose  to  do  so  upon  the  death 
of  his  daughter.  In  other  words,  we  think  It 
Is  Impossible  to  read  the  testimony  In  this  rec- 
ord without  reaching  the  conclusion  that,  if 
the  daughter  had  survived  the  period  of  the 
son  becoming  21  years  of  age,  the  conveyance 
Insisted  upon  would  have  been  made  without 
objection.  We  are  satisfied  the  allegations  of 
the  blU  are  sustained  by  the  proofs. 

Appellee  Insists  that  the  evidence  fails  to 
show  that  appellants  will  sustain  so  great  a 
loss  upon  the  appellee  refusing  to  comply  with 
the  agreement  to  convey  as  will  amount  to  a 
fraud  upon  appellants,  contending  that  the  rule 
In  such  case  is  that,  unless  so  great  a  loss  be 
sustained  as  to  amount  to  a  fraud,  the  contract 
cannot  be  enforced.  To  support  this  theory, 
he  shows  that  the  reasonable  rental  value  of 
such  land  In  that  locality  for  the  eight  years 
would  amount  to  more  than  the  value  of  the 
Improvements  placed  upon  the  land.  We  can- 
not agree  with  this  view  of  the  law  applicable 
to  this  case.  The  rights  of  the  parties  do  not 
wholly  depend  upon  whether  there  would  have 
been  a  loss  upon  failure  to  convey  as  agreed. 
They  are  fixed  by  the  verbal  agreement  and 
the  subsequent  act  of  taking  possession  and 
making  improvements  thereunder,  which  take 


the  parol  contiact  out  of  the  operation  of  the 
statute  of  frauds.  See  authorities  above  cited. 
If  Ralph  Gaines  took  possession  of  the  land 
under  a  promise  to  convey  it  to  himself  and 
wife,  and  placed  lasting  and  valuable  improve- 
ments theieon,  fitting  it  for  a  home  for  himself 
and  family,  It  cannot  be  said  the  refusal  of 
the  defendant  to  comply  with  his  agreement 
would  not  operate  as  a  fraud  upon  Ralph 
Gaines  merely  because  the  value  of  the  im- 
provements did  not  exceed  the  rental  value  of 
the  land  during  the  time  It  was  occupied. 

It  Is  said  that  the  evidence  of  appellants' 
witnesses  shows  the  promise  of  appellee  to  con- 
vey was  indefinite,  in  that  some  say  the  prom- 
ise was  to  convey  to  Ralph,  some  to  Frankie, 
and  others  to  both  of  them,  nils  discrepancy 
in  the  evidence  does  not  militate  against  the 
equity  of  the  appellants.  The  obvious  inten- 
tion was,  no  doubt,  to  donate  the  property  for 
the  benefit  of  the  family. 

It  Is  further  contended  that  the  evidence  does 
not  show  that  Frankie  Gaines  ever  assented  to 
and  accepted  the  terms  of  the  contract,  and 
for  that  reason  It  cannot  be  enforced.  This 
contention,  as  weU  as  that  the  donee  Is  not 
definitely  named.  Is  fully  met  by  what  Is  said 
in  the  case  of  Langston  y.  Bates,  84  HI.  524. 
As  is  said  in  that  case,  if  the  husband  Is  In- 
duced to  go  upon  the  property  under  an  agree- 
ment for  a  future  conveyance  to  him  and  his 
wife,  or  either  of  them,,  and,  upon  the  faith 
of  the  contract  thus  made,  he  Improves  the 
land,  and  by  his  money  and  labor  renders  it 
more  valuable,  the  appellee  ought  In  equity  to 
be  compelled  to  perform  his  contract  There  is 
no  controversy  in  the  case  between  the  hus- 
band and  his  child,  who  is  the  only  heir  of  his 
deceased  wife,  as  to  whether  the  conveyance 
shall  be  made  to  one  or  both  of  them;  and 
appellee  cannot  In  equity,  refuse  to  perform 
an  agreement  made  with  the  husband  because 
the  evidence  discloses  slight  discrepancies  as 
to  whether  the  conveyance  shall  be  made  to 
the  husband  alone,  or  to  him  and  the  child. 

The  contention  that  after  the  death  of  the 
wife,  appellant  Ralph  Gaines  abandoned  his 
right  to  a  specific  performance  of  the  contiact 
to  convey,  is  untenable.  Gaines  could  not  af- 
fect the  rights  of  the  infant  child  by  any  con- 
cessions he  might  wish  to  make.  As  to  him- 
self, it  appears  that  he  and  appellee  had  sev- 
eral conversations  regarding  a  compromise  of 
the  matters  relaUng  to  this  land,  the  last  one 
being  on  March  16th,  before  the  bringing  of 
this  suit;  but  it  does  not  appear  that  a  defi- 
nite arrangement  or  compromise  was  entered 
into.  On  the  other  hand,  from  the  testimony 
of  a  witness  who  seems  to  be  entirely  disinter- 
ested It  appears  that  the  parties  on  that  occa- 
sion entirely  failed  to  arrive  at  any  satisfac- 
tory settlement  of  the  matters  between  them. 

From  a  careful  review  of  the  whole  record, 
we  are  satisfied  the  action  of  the  court  In  dis- 
missing the  bill  was  erroneous.  The  decree 
should  have  been  for  the  complainants  as 
prayed,  for  the  105  acres  as  described  In  the 
bill,  except  3  acres  in  the  southwest  corner  of 
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the  tract.  The  decree  of  the  circuit  court  will 
accordingly  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  enter  a  decree  as  here 
Indicated.    Reversed  and  remanded. 

MAGRUDER,  J.,  dissents. 


(176  111.  27S) 

CATLIN  COAIi  CO.  v.  LLOYD.* 

(Supreme  Court  of  Illinois.     Oct  24,  1898.) 

Mines  asd  Miseram— Possession  op  Sckfaoe — 
Severance  op  Estate— Ahvekse  Possession. 

1.  The  possession  of  the  surface  of  land  does 
not  carry  with  it  the  i>ossession  of  the  minerals 
beneath,  so  as  to  confer  title  thereto  under  the 
statute  of  limitations,  where  the  estate  in  the 
minerals  has  been  severed  from  that  in  the  sur- 
face. 

2.  Coal  and  minerals  in  place,  the  title  to 
which  has  been  severed  from  the  title  to  the 
surface,  constitute  "land,"  within  Kev.  St.  c. 
83,  i  7,  providing  that,  whenever  a  person  hav- 
ing color  of  title  made  in  good  faith  to  vacant 
and  unoccupied  land  shall  pay  all  taxes  legally 
assessed  thereon  for  seven  succetisive  years,  he 
shall  be  adjudged  its  legal  owner,  etc. 

Appeal  from  circuit  court,  Vermilion  coun- 
ty; F.  Bookwalter,  Judge. 

Ejectment  by  Henry  Lloyd  against  the  Cat- 
Un  Coal  Company.  From  a  judgment  of  the 
circuit  court  for  plaintiff,  defendant  appeals. 
Reversed. 

W.  J.  Calhoun  and  H.  M.  Steely,  for  appel- 
lant. Klmbrough  &  Meeks  and  Lawrence  & 
Lawrence,  for  appellee. 

B0GM3S,  J.  This  was  ejectment  brought 
by  the  appellee  against  the  appellant  com- 
pany to  recover  the  coal  and  mineral  under- 
lying the  E.  %  of  the  S.  E.  ^  of  section  34, 
township  19  N.,  range  12  W.,  in  Vermilion 
county,  IlL  The  defendant  filed  a  plea  of 
not  guilty,  and  the  cause  was  submitted  to 
the  court  without  a  jury.  The  declaration 
was  amended  so  that  It  described  and  claim- 
ed only  the  undivided  five-sixths  of  the  said 
tract  The  judgment  of  the  court  was  that 
appellee  was  the  owner  of  and  entitled  to  the 
possession  of  the  property  as  described  In  the 
amended  declaration. 

It  was  stipulated  by  the  parties  that  the  ap- 
pellee was  the  owner  of  the  surface  of  the  land 
in  question,  and  the  title  In  fee  to  the  said 
tract  of  land.  Including  the  coal  and  mineral, 
at  one  time  rested  In  one  Harvey  Sandusky. 
It  appeared  said  Harvey  Sandusky  severed 
the  estate  in  the  coal  and  minerals  underly- 
ing the  tract  from  the  estate  In  the  surface, 
and  that  the  title  to  the  coal  and  minerals 
passed  from  him  by  a  deed  duly  executed  by 
him  In  18G3  or  18C4.  Each  of  the  litigants 
endeavored  to  trace  title  to  the  estate  in  the 
coal  and  minerals  from  said  Harvey  San- 
dusky, and  the  appellant  also  claimed  title 
under  the  statute  of  limitations. 

Many  objections  were  made   to   different 
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deeds  presented  by  the  respective  parties, 
and  many  exceptions  saved  to  the  rulings  of 
the  court  upon  such  objections  and  upon  oth- 
er points;  but.  In  the  view  we  have  taken  of 
the  case.  It  is  not  necessary  that  we  should 
Investigate  as  to  the  correctness  of  such  rul- 
ings, for.  Independently  of  and  aside  from 
them,  the  judgment  of  the  court  should  have 
been  for  the  appellant. 

It  appeared  that  one  Bemlce  Morrison,  on 
the  6th  day  of  March,  1879,  obtained  a  deed, 
regular  and  •valid  upon  Its  face,  purporting 
to  convey  to  her  the  coal  and  mineral  under- 
lying the  said  tract  Nothing  appeared  to 
question  that  she  obtained  and  held  such  title 
In  good  faith.  This  title  passed  by  mesne 
conveyance  to  the  appellant  company.  Said 
appellant  company  contended  that  It  appear- 
ed from  other  deeds  produced  In  evidence 
that  the  title  held  by  Harvey  Sandusky  pass- 
ed by  mesne  conveyances  to,  and  vested  in, 
the  said  Bemlce  Morrison  by  the  deed  to  her 
before  mentioned.  Without  assuming  to  de- 
cide this  contention.  It  is  sufficient  to  say  the 
deed  to  Bemlce  Morrison  constituted  good 
color  of  title  in  her,  and  was  made  and  held 
In  good  faith  to-  the  said  separate  estate  in 
the  coal  and  minerals  in  said  tract,  and  that 
such  color  of  title  passed  to,  and  vested  in, 
the  appellant  company  by  a  deed  dated  Octo- 
ber 28,  1895,  and  that  under  such  deed  the 
appellant  company  entered  into  possession  of 
the  premises  in  question  by  means  of  an  en- 
try driven  from  the  adjoining  mine,  and  be- 
gan to  mine  and  remove  coal  therefrom  some 
months  before  the  suit  was  Instituted,  and  was 
so  in  possession  and  so  engaged  at  the  time  of 
the  institution  of  the  suit.  It  further  appeared 
that  the  estate  In  the  coal  and  mineral  In  said 
tract  was  assessed  and  taxed  separately  from 
the  estate  In  the  remainder  of  the  land  as  early 
as  the  year  1880,  and  that  the  said  Bernice 
Morrison,  and  those  holding  under  her,  to 
and  including  the  appellant,  paid  the  taxes 
annually  so  assessed  for  seven  successive 
years  prior  to  the  beginning  of  the  action,  to 
wit,  from  1890  to  1896,  inclusive.  It  Is  true, 
during  this  period  of  time,  and  for  a  period 
of  more  than  10  years  before,  the  appellee 
was  in  possession  of  the  surface  of  the  tract, 
and  paid  taxes  thereon;  but  during  all  this 
time  it  was  proven  he  knew  the  estate  in  the 
coal  and  mineral  in  the  tract  had  been  sep- 
arated from  the  estate  generally  in  the  land, 
and  that  It  was  taxed  separately  from  his 
estate  therein.  He  purchased  the  estate  In 
the  coal  and  mineral  at  tax  sale  prior  to  1890, 
and  received  the  money  paid  for  the  redemp- 
tion thereof. 

If  the  estate  hi  the  coal  and  mineral  In  this 
tract  may  properly  be  regarded  as  compre- 
hended within  the  meaning  of  the  words  "va- 
cant and  unoccupied  land,"  as  those  words  are 
employed  in  section  7  of  chapter  83  of  the 
Revised  Statutes  entitled  "Limitations,"  it  Is 
beyond  question  the  appellant  has  brought  its 
case  and  claim  of  title  to  the  estate  In  con- 
troversy within  the  operation  of  the  provisions 
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of  tbat  section,  and  should  hare  been  ad- 
judged by  the  court  to  be  the  owner  of  said 
estate  according  to  the  purport  of  Its  paper 
title  therefor.  If  the  estate  In  question  should 
be  deemed  "land,"  It  is  clear  it  could  not  be 
held  to  be  occupied  by,  or  to  have  been  in  the 
possession  of,  the  appellee  by  virtue  of  his 
undisputed  possession  of  the  surface  of  the 
tract.  The  general  rule  that  the  possession  of 
the  surface  carries  with  It  possession  of  all 
minerals  beneath  the  surface  has  no  applica- 
tion where  the  title  to  the  surface  has  been 
severed  from  the  minerals.  Speaking  upon 
that  subject,  It  was  said  in  Caldwell  v.  Cope- 
land,  37  Pa.  St.  427:  "It  Is  not  true  that 
after  such  a  severage  (by  deed)  the  possession 
of  the  surface  is  possession  of  the  underlying 
minerals.  That  mines  may  form  a  distinct 
possession  and  a  different  inheritance  from 
the  surface  lands  has  been  long  settled  In 
England,  as  may  be  seen  by  reference  to  the 
cases  cited  in  the  two  opintons  heretofore  de- 
livered in.  this  case,  and  reported  as  Caldwell 
v.  Fulton,  31  Pa.  St.  476,  482.  See,  also, 
Barnes  v.  Mawson,  1  Maule  &  S.  84.  The 
acts  of  ownership,  however,  which  constitute 
possession  and  confer  title,  must  be  distinct 
from  such  as  are  exercised  over  the  surface. 
Tyrwhitt  v.  Wynne.  2  Barn.  &  Aid.  554;  Cul- 
len  V.  Rich,  Bull.  N.  P.  102."  And  In  Arm- 
strong V.  Caldwell,  53  Pa.  St.  287,  it  was  said: 
"Where  there  has  been  a  severance  of  the 
coal  from  the  surface,  by  deed,  an  exclusive 
and  continued  enjoyment  of  the  surface  will 
not  confer  title  to  the  coal  and  minerals,  un- 
der the  statute  of  limitations."  And  in  Wash- 
bum  on  Real  Property  (volume  2,  p.  377)  it  Is 
said:  "As  a  consequence  of  this  double  own- 
ership of  the  surface  and  the  mines  below,  no 
mine  owner  Is  affected  by  any  acts  of  iras- 
session  for  gaining  an  adverse  title  done  upon 
the  surface."  That  the  possession  of  the  sur- 
face of  a  tract  of  land  does  not  constitute  pos- 
session of  underlying  coal  and  minerals  when 
the  same  has  been  severed  has  been  frequent- 
ly judicially  declared.  Williams  v.  Gibson,  84 
Ala.  228,  4  South.  350;  Hartwell  v.  Camman, 
10  N.  J.  Eq.  128.  In  Barrlnger  &  Adams  on 
Law  of  Mines  &  Mining  (page  568)  it  is  de- 
clared that,  where  the  ownership  of  minerals 
in  place  Is  severed  from  the  ownership  of  the 
soil,  the  possession  of  the  surface  merely  Is 
not  possession  of  the  minerals.  It  cannot  be 
regarded  otherwise  ttian  that  coal  and  minerals 
in  place  are  land.  2  Washb.  Real  Prop.  377; 
2  Bl.  Comm.  16;  And.  Law  Diet.  tit.  "Land." 
Because  of  the  very  large  mining  Interests 
id  that  state,  the  courts  of  Pennsylvania  have 
been  called  upon  to  consider  and  determine 
this  question,  and  the  following  extract  from 
the  opinion  in  the  case  of  LlUlbrldge  v.  Coal 
Co.,  143  Pa.  St.  293.  22  Atl.  1035,  may  be 
regarded  as  a  satisfactory  and  comprehensive 
statement  of  the  law  here  Involved:  "We 
have  emphatically  decided  that  coal  and  other 
mineral  beneath  the  surface  is  land,  and  Is 
attended  with  all  the  attributes  and  Incidents 
62  N.E.— 10 


peculiar  to  the  ownership  of  land.  We  have 
held  the  mineral  to  be  a  corporeal,  and  not 
an  Incorporeal,  hereditament;  that  the  surface 
may  be  held  in  fee  by  one  person  and  the 
mineral  also  in  fee  by  another  person;  that  the 
mineral  may  be  subject  to  taxation  as  land, 
and  the  surface  to  an  Independent  taxation  as ' 
land  when  owned  by  a  different  person;  that 
possession  of  the  mineral  may  be  recovered  by 
ejectment,  and  title  to  it  may  be  acquired  by 
adverse  possession  under  the  statute  of  lim- 
itations. •  ♦  ♦  In  short,  we  have  for  nearly 
half  a  century  judicially  regarded  the  owner- 
ship of  mineral,  where  it  has  been  properly 
severed  from  the  surface,  as  the  ownership  of 
land,  to  all  intents  and  purposes.  •  •  *  In 
other  words,  mines  are  land,  and  subject  to 
'the  same  laws  of  possession  and  conveyance. 
Caldwell  v.  Pulton,  31  Pa.  St.  475;  Caldwell 
V.  Copeland,  37  Pa.  St.  427;  Scranton  v.  Phil- 
lips, M  Pa.  St.  15;  Sanderson  v.  City  of  Scran- 
ton, 105  Pa.  St.  469;  Railroad  Co.  v.  Sander- 
son, 109  Pa.  St.  583,  1  Atl.  394."  And  it  was 
said  by  the  same  court  in  Caldwell  v.  Cope- 
land,  supra:  "TiUe  to  mines  or  minerals,  dis- 
tinct from  title  to  surface  of  land,  may  be 
shown  by  documentary  evidence,  or,  In  the 
absence  thereof  or  in  opposition  thereto,  by 
proof  of  possession  and  acts  of  ownership  un- 
der the  statute  of  limitations." 

In  our  own  courts,  in  the  case  of  Manning 
V.  Frazler,  96  111.  279,  it  was  held  the  grantor 
of  coal  and  mineral  in  place  was  entitled  to 
enforce  the  equitable  lien  of  a  vendor,  and  it 
was  there  said  (page  285):  "That  the  coal 
and  other  mineral  in  the  mine,  under  the 
soil,  was  real  estate,  is  too  plain  to  admit  of 
discussion.  And  it  is  equally  true  and  mani- 
fest that,  as  such,  it  was  capable  of  being 
conveyed  lilce  other  real  estate;  and  the 
coal,  stone,  and  ore  thus  situated  was  con- 
veyed by  complainant  to  Squire  and  Payne, 
and  they  thereby  received  an  estate  capable 
of  being  Inherited  and  conveyed  to  others." 
And  In  the  case  of  Ames  v.  Ames,  160  III. 
599,  43  N.  E.  592,  the  question  was  presented 
whether,  in  a  proceeding  for  the  partition  of 
lands  among  tenants  in  common,  the  court, 
sitting  in  chancery,  had  power  to  separate 
the  ownership  of  the  surface  from  the  owner- 
ship of  the  underlying  minerals,  and  allot  the 
fee  in  the  surface  to  one  and  the  fee  In  the 
mineral  to  another  of  the  tenants.  In  the 
course  of  the  ophiion  It  was  said  (page  600, 
160  111.,  and  page  593,  43  N.  E.):  "Coal  under- 
lying lands  may  be  acquired  by  a  title  abso- 
lute and  in  fee  in  one  person  while  the  right 
to  the  surface  is  in  another.  Each  may  be 
held  by  separate  and  distinct  titles  in 
severalty,  and  each  is  a  freehold  estate  of 
inheritance,  separate  from,  and  independent 
of,  the  other.  The  only  distinction  as  to  tlie 
respective  rights  rests  on  the  principle  that 
the  servient  estate  owes  the  servitude  of  af- 
fording sufficient  supports  to  sustain  the  sur- 
face. •  •  •  The  right  of  the  owner  of 
land  to  convey  the  coal  and  mineral  rights 
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underlying  the  land,  and  reserTlng  the  sur- 
face absolutely  In  fee,  has  long  been  recog- 
nized. When  such  conveyance  Is  made  two 
separate  estates  exist,  and  each  Is  distinct. 
Eiacb  may  be  conveyed  by  deed,  each  may 
be  devised  under  a  will,  each  will  pass  to 
the  heir  under  the  statute  of  descent,  and 
each  Is  subject  to  taxation.  In  re  Major, 
134  ni.  19,  24  N.  E.  978.  In  all  these  phases 
each. estate  passes  and  must  be  treated  as 
real  estate.  These  principles  are.  In  effect, 
sustained  by  this  court  in  Locey  Goal  Mines 
V.  Chicago,  W.  &  V.  Coal  Co.,  131  ni.  9,  22 
N.  B.  503.  Mining  claims  have  been  recog- 
nized as  legal  estates  of  freehold  (Merritt  v. 
Judd,  14  CaL  80),  and  subject  to  partition 
(Hughes  y.  Devlin,  23  Cal.  502).  The  right 
to  partition  was  collaterally,  recognized  in 
Jones  V.  Wagner,  66  Pa.  St.  429.  Two  sepa- 
rate estates  and  Interests  being  In  existence, 
in  principle  there  can  be  no  difficulty  In  recog- 
nizing separate  titles." 

Authorities  are  abundant  that  a  convey- 
ance of  the  minerals  In  or  under  a  tract  of 
land  passes  an  estate  in  fee,  and  that  the 
owner  thereof  has  all  the  rights  of  an  owner 
of  land  In  fee,  and  may  Invoke  the  same 
remedies  to  assert  or  defend  his  rights  and 
protect  his  title  as  may  the  owner  of  a  fee 
estate  In  land  generally.  Barring  Sc  A. 
Mines,  p.  36.  And  in  the  same  work,  on 
page  568,  the  authors  remark:  "In  some 
states  and  territories  special  limitations  have 
been  Imposed  by  statutes  upon  suits  for  the 
recovery  of  mining  property,  but,  in  the  al>- 
sence  of  such  limitations,  such  suits  are 
governed  by  the  general  statutes  relating  to 
actions  for  the  recovery  of  real  estate." 

The  conclusion,  then,  seems  to  be  Inevitable 
that  coal  and  minerals  in  place,  where  the 
title  thereto  has  been  severed  from  the  title 
to  the  surface,  constitute  land  as  fully  as 
does  the  surface,  and  as  such  are  subject  to 
all  the  laws  of  possession  and  conveyance  of 
real  estate,  and  the  owner  thereof  has  all  the 
rights  of  an  owner  In  land,  and  may  Invoke 
every  legal  right  to  assert  and  defend  bis 
title  that  Is  provided  for  owners  of  title  in 
fee  to  the  surface,  and  no  reason  Is  perceived 
why  he  should  be  denied  the  beneficial  opera- 
tion of  our  statute  of  limitations. 

It  is,  however,  urged  by  attorneys  for  ap- 
pellee that  coal  and  mineral  beneath  the  sur- 
face are  not  within  either  the  spirit  or  letter 
of  the  section  of  the  limitation  act  in  ques- 
tion, for  the  reason  that,  as  they  allege,  such 
property  was  unknown  to  commerce  In  Illi- 
nois at  the  time  the  section  of  the  law  was 
first  enacted,  in  1839.  That  such  property 
was  unknown  to  commerce  in  this  state  at 
that  time  is  left  by  counsel  for  appellee  to 
rest  upon  their  mere  assertion;  but  if  it 
could  be  conceded  to  be  true  that,  at  the 
time  of  the  first  enactment  of  the  said  sec- 
tion, the  vast  coal  fields  of  the  state  had 
not  been  developed,  and  that  the  title  to  the 
coal  and  other  minerals  had  not,  in  any 


single  Instance,  been  separated  from  the  title 
to  the  surface,  yet  It  was  then  a  well-estab- 
lished rule  of  law  that  such  separation  might 
be  lawfully  made,  and  well  known  that  it 
had  been  found  highly  convenient  and  ad- 
vantageous In  other  states  and  countries  to 
make  separation  of  the  ownership  of  the 
surface  from  the  minerals  underlying  it,  and 
It  is  more  reasonable  to  believe  that  the  sec- 
tion was  enacted  In  view  of  the  existing  state 
of  the  law,  and  of  the  poBslblllties  and  proba- 
bilities that  the  development  and  growth  of 
the  state  would  make  It  desirable  that  such 
separation  of  estates  In  the  surface  and  the 
minerals  underlying  should  be  made  in  the 
future,  and  that  the  law  was  enacted  In  view 
of  probable  future  necessity  therefor.  It 
follows,  if  we  are  right  In  what  has  been 
said,  that  the  appellee  should  not  have  pre- 
vailed In  the  trial  court,  but  that  the  judg- 
ment In  that  court  should  have  been  that  the 
appellant  was  not  guilty.  The  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  further  {Hroceedlngs  in  conformity  with 
this  opinion.    Reversed  and  remanded. 

On  Rehearing. 

(Dec.  21,  1898.) 

In  the  brief  of  counsel  for  appellee  the  po- 
sition of  appellant  company  In  its  brief  that 
the  proofs  established  that  It  had  complied 
with  the  requirements  of  section  7  of  the 
statute  of  limitations  a^  to  the  payment  of 
taxes  for  the  statutory  period  was  responded 
to  as  follows,'  to  quote  from  page  14  of  ap- 
pellee's  brief:  "It  has  sought  to  prove  i>os- 
session  and  payment  of  taxes  for  seven  suc- 
cessive years,  and  the  payment  of  taxes  for 
a  like  period  without  actual  possession,  treat- 
ing It  as  unoccupied  land.  The  proof  of  pay- 
ment of  taxes  for  the  statutory  period  Is  not 
satisfactory.  There  Is  not  any  proof  that 
the  taxes  for  1895  were  paid  on  this  property. 
A  tax  receipt  was  read  In  evidence  for  taxes 
of  1895  on  the  east  half  of  the  southeast  quar- 
ter section  34,  town  18  (instead  of  19),  range 
12,  over  objection  of  plaintiff.  Xo  ruling  by 
the  court.  There  was  no  proof  to  supply 
this  defect,  and  we  say  there  is  not  evidence 
of  seven  successive  years'  payment  of  taxes." 
In  reply  brief,  appellant  met  this  alleged  de- 
fect in  the  proof  as  follows,  to  quote  from  ap- 
pellant's reply  brief:  "Counsel  for  appellee 
next  contend  that  we  have-not  shown  pay- 
ment of  taxes  for  the  statutory  period  of  sev- 
en years,  because  there  Is  a  mistake  In  the 
description  hi  the  tax  receipt  for  the  taxes  of 
1895,  shown  at  Abst.  46,  R.  144.  But  had 
counsel  for  appellee  turned  over  to  Abst.  49, 
R.  150,  they  would  have  found  that  we  also 
proved  payment  of  taxes  for  the  year  1895 
by  the  town  collector's  tax  book,  where  the 
description  is  correct,  and  the  taxes  are  re- 
ceipted as  having  been  paid  by  the  Cl&tlln 
Coal  Company."  This  was  the  only  Issue 
made  by  the  parties  aa  to  the  sufficiency  of 
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proof  of  payment  of  taxes.  We  consulted 
the  abstract  and  record  as  to  It,  and  fonnd  it 
appeared  the  appellant  company  produced  In 
evidence  the  collector's  book  for  the  year 
1895,  and  that  It  appeared  from  an  entry 
made  by  the  collector  opposite  this  coal  and 
mineral  land  In  question  that  the  appellant 
company  paid  the  taxes  for  1895  to  said  col- 
lector. Section  163,  c.  120,  Rev.  St.,  entitled 
'Revenue,"  made  it  the  official  duty  of  the 
collector  to  make  the  entry,  and  it  therefore 
became  competent  proof  of  the  payment,  and 
fully  explained  the  discrepancy  in  the  de- 
scription in  the  tax  receipt  for  that  year, 
lading  the  only  objection  or  suKgestion  ad- 
vanced by  the  appellee  tfs  to  the  sufficiency 
of  the  proof  of  payment  of  taxes  to  be  wholly 
nntenable,  we  proceed  to  dispose  of  the  ques- 
tion whether  .property  in  the  coal  and  min- 
eral underlying  the  surface  was  "land,"  with- 
in the  meaning  of  the  limitation  act,  and 
whether  that  statute  was  applicable  to  such 
property. 

The  petition  for  rehearing  does  not  ques- 
tion the  correctness  of  the  conclusion  reached 
npon  that  point,  but  asks  that  the  judgment 
and  decision  of  this  court  uxwn  It  be  opened, 
and  the  cause  again  argued,  in  order  to  allow 
appellee  to  be  heard  to  Insist  that  it  does  not 
appear  from  the  proof  in  the  record  that  the 
full  period  of  seven  years  elapsed  between 
the  date  of  the  payment  of  the  taxes  for  the 
first  year  of  the  period  and  the  beginning  of 
the  suit  or  the  taking  of  actual  possession  by 
the  appellant  company.  Rule  30  of  the  rules 
of  this  court  (47  N.  B.  vili.),  by  force  where- 
of this  petition  for  a  rehearing  is  filed,  pro- 
vides the  petition  shall  state  concisely  the 
point  supposed  to  have  been  overlooked  or 
misapprehended  by  the  court  This  petition 
Is  not  based  upon  the  ground  that  the  court 
overlooked,  misapprehended,  or  erroneously 
decided  any  point  or  points  presented  by  ap- 
pellee, or  any  position  assumed  by  counsel 
for  appellee  In  their  brief  submitting  the 
cause  to  this  court  for  decision.  If  the  court 
proceeded  to  decision  upon  an  erroneous  as- 
sumption as  to  the  evidence  upon  the  points 
mentioned  in  the  petition  for  a  rehearing,  it 
was  because  the  argument  of  the  appellee 
proceeded  upon  the  same  assumption  as  to 
the  true  state  of  the  case.  If  our  decision 
finally  determined  the  rights  of  appellee,  we 
might  be  disposed  to  open  the  Judgment,  and 
order  the  imlnts  mentioned  in  the  petition  for 
a  rehearing  to  be  argued  by  the  parties  and 
submitted  for  our  determination;  but  our  de- 
cision but  remands  the  case  to  the  circuit 
court,  to  be  again  tried  upon  evidence  pro- 
duced anew  by  the  respective  parties.  At 
this  trial  appellee  is  not  to  be  deemed  con- 
cluded by  our  opinion  upon  any  matter  of 
fact  relating  to  the  payment  of  taxes.  We 
have  modified  the  opinion  to  remove  all  ques- 
tion on  that  point,  and  we  decline  to  grant 
the  petition  for  rehearing,  but  deujr  the  prayer 
therefor.  Petition  denied. 


(U2  Ind.  SIT) 

THOBNB  T.  INDIANAPOLIS  ABBATTOIB 

CO.i 
(Supreme  Court  of  Indiana.    Dec  IS,  1898.) 

AfPSAi/— Biix  OT  Exceptions — Contbxts. 
A  bill  of  exceptions  which  afiirmatively  dis- 
closes that  It  does  not  coutain  all  the  evidence 
will  not  present  for  review  questions  involving 
the  sufficiency  of  the  evidence,  notwithstanding 
it  recites  in  the  proper  place  that  "this  was  afl 
the  evidence  given  in  the  cause." 

Appeal  from  superior  court,  Marlon  county; 
L.  M.  Harvey,  Judge. 

Action  by  William  Thome  against  the  In- 
dianapolis Abbattolr  Company.  There  waa 
a  Judgment  for  defendants,  and  plaintiff  ap- 
p^s.    Affirmed. 

Oea  W.  Galvin  and  W.  A.  Beading,  for  «{»• 
pellant     Miller  &  Elam,  for  appellees. 

MONKS,  O.  3.  Appellant  brought  this  a«> 
tlon  against  appellees,  and,  at  the  conclusion 
of  the  evidence,  the  court  Instructed  the  Jury 
to  return  a  verdict  In  favor  of  appellees,  the 
defendants  In  the  court  below.  Appellanf ■ 
motion  for  a  new  trial  was  overruled,  and  Judg- 
ment rendered  in  favor  of  appellees.  ITie  er- 
rors asslgrned  call  in  question  the  action  of 
the  court  in  overruling  the  motion  for  a  new 
trial.  The  causes  assigned  for  a  new  trial 
were  "(\)  that  the  verdict  of  the  Jury  is  not 
sustained  by  sufficient  evidence;  (2)  the  ver- 
dict of  the  Jury  is  contrary  to  law;  (3)  the 
court  erred  in  giving  instruction  No.  1,  being 
the  one  Instructing  the  Jury  to  find  for  the 
defendants;  (4)  the  court  erred  in  refusing 
to  give  Instructions  1,  2,  and  3,  requested  by 
plaintiff." 

Appellees  Insist  that  all  the  evidence  is  not 
In  the  record,  and  that.  In  its  absence,  nei- 
ther cause  for  &  new  trial  presents  any  ques- 
tion. The  proper  determination  of  said 
causes  for  a  new  trial  requires  a  considera- 
tion of  all  the  evidence  given  In  the  cause. 
The  bill  of  exceptions,  while  it  contains  at 
the  proper  place  the  following,  "And  this  waa 
all  the  evidence  given  In  this  cause,"  affirma- 
tively shows  that  all  the  evidence  given  Is 
not  set  forth  therein.  Such  being  the  case, 
we  cannot  consider  the  causes  assigned  for 
a  new  trial.  Noerr  v.  Schmidt  (Ind.  Sup.) 
Bl  N.  B.  832;  Weaver  v,  Kennedy,  142  Ind. 
440,  41  N.  B.  810,  and  cases  cited;  Stout  v. 
Turner,  102  Ind.  418,  420,  20  N.  B.  85;  Jen- 
nings T.  Durham,  101  Ind.  391;  Collins  v. 
Collins,  100  Ind.  26C;  Railway  Co.  v.  Gran- 
tham, 104  Ind.  S53,  357,  4  K.  E.  49,  and  cases 
dted.    The  Judgment  Is  therefore  affirmed. 


(1B2  Ind.  297) 
MESSBNOER  v.  STATE.  ^ 
(Supreme  0>nrt,  of  Indiana.     Dec  13,  1898.) 

CaiMiNAl.  Law  — Nbw  Trtal  —  Misconduct  or 
BATLirr. 
1.  In  the  absence  of  proofi  it  will  not  be  pre- 
sumed that  a  juror  to  whom  a  bailiff  in  charge 

'Rehearing  denied. 
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of  the  jury  made  an  improper  remark  communi- 
cated it  to  the  other  jurors,  or  that  it  influ- 
enced the  jury  in  rendering  tlieir  verdict. 

2.  Where  the  evidence  on  a  motion  for  a  new 
*rial,  because  of  misconduct  of  the  bailiff  in 
charge  of  the  jury,  is  conflicting,  the  decision 
of  the  trial  court,  if  warranted  by  the  evidence, 
is  conclusive. 

3.  Misconduct  of  the  bailiff  in  charge  of  the 
jury  is  waived,  where  accused  and  bis  counsel 
have  knowledge  thereof  before  the  verdict  is 
returned,  and  do  not  communicate  it  to  the 
court. 

Appeal  from  circuit  court,  Starke  county; 
G.  W.  Beeman,  Judge. 

William  Messenger  was  convicted  of  mur^ 
der,  and  he  appeals.    Affirmed. 

Burson  &  Burson,  for  appellant  F.  J. 
Vurplllat,  Pros.  Atty.,  W.  L.  Taylor,  Atty. 
Oen.,  and  Merrill  Moores,  for  the  State. 

JORDAN,  3.  Appellant  was  charged  by 
indictment  with  the  crime  of  murder  in  the 
first  degree,  and  upon  a  trial  by  jury  was 
convicted  of  murder  in  the  second  degree, 
and,  over  his  motion  for  a  new  trial,  judg- 
ment on  the  verdict  was  rendered  that  he  be 
imprisoned  for  life  in  the  state  prison.  The 
only  error  assigned  in  this  appeal  relates  to 
the  decision  of  the  trial  court  In  denying 
his  motion  for  a  new  trial.  His  counsel,  in 
their  brief,  urge  but  two  reasons  for  reversal, 
namely:  First,  misconduct  of  the  ballifl  in 
charge  of  the  jury,  which  conduct.  It  is  al- 
leged, prevented  appellant  from  having  a  fair 
trial;  second,  that  tbe  verdict  of  the  jury  la 
not  sustained  by  sufficient  evidence. 

We  are  requested  by  the  learned  counsel 
appearing  for  appellant  to  examine  and  con- 
sider the  evidence  in  connection  with  the  al- 
leged misconduct  of  the  jury  bailiff.  In  order 
that  we  may  be  better  enabled  to  determine 
the  question  involved  in  this  feature  of  the 
case.  We  have  carefully  read  and  consider- 
ed the  evidence,  and,  while  It  may  be  said 
that  it  is  conflicting  to  some  extent,  stlU  it 
amply  sustains  the  judgment.  Tbe  miscon- 
duct Imputed  to  the  bailiff  in  charge  of  tbe 
jury  arises  out  of  the  alleged  fact  that,  after 
the  jury  had  retired  to  deliberate  on  a  verdict 
and  after  their  deliberation  had  continued  for 
a  number  of  hours,  a  member  thereof  came 
from  the  court  room,  which  the  jury  was 
then  occupying,  to  the  door  of  the  room  lead- 
ing from  the  court  room  to  the  sheriff's  office, 
and  Inquired  of  the  bailiff  for  the  judge  of 
the  court,  stating  at  tbe  time  that  tbe  jury 
were  unable  to  agree  and  that  they  desired 
to  see  tbe  judge.  It  is  claimed  that  the 
ballifT,  who  at  the  time  was  in  the  sheriff's 
office,  in  response  to  this  inquiry,  Informed 
this  juror  "that  the  judge  had  said  that  they 
would  be  a  great  deal  older  than  tbey  were 
before  he  would  let  them  out,  unless  they 
agreed."  Appellant,  in  the  lower  court,  en- 
deavored to  support  the  issue  raised  under 
bis  motion  for  a  new  trial,  relative  to  the  al- 
leged misconduct  of  tbe  bailiff,  by  the  affi- 
davit of  his  counsel,  whose  statements  were 


based  merely  upon  information  and  belief, 
and  by  tbe  affidavits  of  Jesse  F.  and  Albert 
Miller,  who  each  claimed  to  have  been  in 
the  sheriff's  office  at  tbe  Ume  and  overheard 
tbe  conversation  between  the  juror  and  the 
bailiff.  Tbe  evidence  presented  by  appellant  by 
these  several  affidavits  in  support  of  the  Issue 
upon  his  part  was  controverted  by  the  state  by 
the  affidavits  of  George  H.  Wenigar,  the 
bailiff  in  question,  and  by  W.  H.  Harter,  the 
sheriff.  Tbe  latter  states  In  his  aindavit  that 
he  had  no  authority  from  the  judge  to  carry 
any  Information  to  the  Jury,  or  to  any  mem- 
ber thereof,  and  that  be  did  not  request  the 
bailiff  to  Inform  the  juror  what  It  was  claim- 
ed by  defendant  that  he  did  relative  to  keep- 
ing tbe  jury  together  unless  they  agreed. 
The  sheriff  further  deposed  that,  at  the  time 
it  was  alleged  that  the  bailiff  was  communi- 
cating with  the  juror,  the  door  of  the  sheriff's 
office  opening  Into  the  corridor  was  closed, 
and  that  neither  he  nor  any  other  person  in 
bis  office  saw  the  juror,  or  heard  what  was 
said  between  tbe  latter  and  the  bailiff,  at  the 
time  of  the  conversation.  Wenigar,  the 
bailiff,  states  that  he  was  in  charge  of  the 
jury  on  the  occasion  In  controversy;  that  on 
tbe  afternoon  of  Saturday,  January  8,  1898, 
when  the  jury  was  occupying  the  court  room, 
he  was  called  "by  a  knock  on  the  door"  lead- 
ing from  that  room  out  Into  the  corridor; 
that  the  juror  did  not  request  to  see  the 
judge,  but  simply  stated  to  him  that  tbe  jury 
could  not  agree;  that  all  he  said  in  response 
to  this  statement  was,  "The  judge  said  you 
had  to  decide;"  that  no  request  was  made 
by  the  juror  that  the  judge  be  sent  for;  and 
that  be  (the  bailiff)  made  tbe  remark  which 
be  did  of  bis  own  accord,  without  instruc- 
tions from  the  judge  to  do  so,  and- without 
request  from  the  sheriff  or  any  other  person. 
It  Is  Insisted  that  the  communication  which 
appellant  claims  was  made  to  the  juror  must 
be  presumed  to  have  served  In  coercing  tbe 
jury  Into  returning  the  verdict  which  they 
did,  and  that,  therefore,  appellant  was  preju- 
diced thereby  and  is  entitled  to  a  new  trial. 
There  is  a  difference,  or  conflict,  between  the 
evidence  presented  to  the  trial  court  on  tbe 
part  of  the  appellant  to  support  the  Issue  in- 
volved and  that  given  by  the  state  to  refute 
or  rebut  It  If  tbe  lower  court  considered 
the  statements  made  by  tbe  sheriff  and  tbe 
bailiff  as  the  more  credible,  under  the  circum- 
stances, the  question  Is  reduced  to  the  bare 
fact  that  the  bailiff,  without  any  direction 
from  the  judge  or  sheriff  and  solely  on  bis 
own  account.  Informed  the  juror  that  the 
judge  had  said  that  the  jury  "had  to  decide." 
There  Is  nothing  which  discloses  that  the  re- 
mark, which  the  bailiff  admits  be  made  to 
the  juror,  which  was  not  made  in  the  pres- 
ence or  hearing  of  the  other  members  of  tbe 
jury,  was  ever  communicated  by  this  juror 
to  any  of  his  associates.  To  presume  that  It 
was  so  communicated  by  him,  and  that  It 
exertedj  or  even  tended  to  exert  such  an  in- 
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flnence  over  the  Jury  as  to  canse  them  to 
return,  under  the  evidence,  a  verdict  against 
appellant  more  unfavorable  to  him  than  they 
otherwise  wonld,  would  certainly  be  an  un- 
warranted stretch  of  judicial  presumption. 

The  evidence  presented  upon  the  question 
of  the  alleged  misconduct,  as  we  have  said, 
was  conflicting,  and  its  weight  and  force, 
therefore,  became  a  matter  to  be  determined 
solely  by  the  trial  court  The  latter,  under 
the  cUrcumstances,  had  better  opportunities 
and  means  of  testing  the  credibility  of  the 
statements  made  by  the  several  affiants,  and 
thereby  ascertaining  the  truth  in  regard  to 
the  matter  under  investigation,  than  we  have; 
and,  by  overruling  the  motion  for  a  new  trial, 
the  court  in  effect  decided  the  issue  raised 
adversely  to  the  contention  of  appellant,  and, 
there  being  evidence  which  fully  sustains  its 
decision  upon  that  issue,  we,  in  obedience  to 
the  well-settled  rule  of  appellate  procedure, 
must  abide  by  its  mllng.  See  Weaver  ▼. 
State,  83  Ind.  289;  Doles  t.  State,  97  Ind. 
655;  Keyes  v.  State,  122  Ind.  627,  23  N.  B. 
1097;  Smith  t.  State,  142  Ind.  288,  41  N.  B. 
696;  Hauk  v.  State,  148  Ind.  238,  46  N.  B. 
127,  and  47  N.  B.  466. 

Again,  upon  another  view  of  the  question, 
were  it  conceded  that  the  alleged  misconduct 
was  of  a  character  which  might  vitiate  the 
verdict,  still  it  is  not  disclosed  whether  or  no 
appellant  or  his  counsel  obtained  Information 
in  regard  to  such  misconduct  before  or  after 
the  return  of  the  verdict.  If  appellant  had 
knowledge  before  Its  return.  It  was  mani- 
festly bis  duty  to  make  complaint  to  the 
court,  and  interpose  his  objections  In  due 
season,  and  not  wait  until  the  jury  had  re- 
turned what  he  might  consider  an  unfavor- 
able verdict,  and  then  challenge  It  upon  the 
ground  of  the  alleged  misconduct  If  he  had 
knowledge  prior  to  the  return  of  the  verdict 
In  regard  to  the  alleged  misconduct  he,  at 
the  first  opportunity,  certainly  ought  to  have 
Informed  the  court  of  the  fact  In  order  that 
it  might  have  an  opportunity  to  remedy  the 
harm  done,  if  any,  by  an  instruction  to  the 
jury,  or,  If  it  were  deemed  necessary  under 
the  circumstances,  to  withdraw  entirely  the 
submission  of  the  case  from  the  Jury.  Where 
a  party  fails  to  Interpose  seasonable  objec- 
tions in  regard  to  alleged  misconduct  before 
a  return  of  the  verdict  against  him,  without 
showing  a  sufficient  excuse  for  such  failure. 
It  will  be  presumed  that  he  acquiesced  there- 
in, and  thereby  waived  his  right  to  complain; 
and,  under  such  circumstances,  he  will  not 
be  heard,  after  the  return  of  the  verdict  to 
make  complaint  for  the  first  time  relative  to 
such  misconduct  Waterman  v.  State,  116 
Ind.  61,  18  N.  B.  63,  and  cases  there  cited; 
Beed  T.  State,  141  Ind.  116,  40  N.  B.  525,  and 
cases  cited.  We  discover  no  error  in  the 
record  upon  the  questions  presented,  and  the 
Judgment  Is  therefore  affirmed. 

HOWARD,  J.,  concurs  Ui  result  but  doubts 
the  correctness  of  the  holding  as  to  bailllTt 


communication  to  the  Jury.  He  thlKks  that. 
If  the  case  had  been  uncertain  on  the  evl. 
deuce,  the  Judgment  should  be  reversed  for 
the  misconduct  of  the  bailUL 


(161  Ind.  675) 
STETSON,  County  Treasurer,  et  aL  T.  ROCH- 
ESTER SHOE  CO.  et  aL 
(Supreme  Court  of  Indiana.     Dee.  15,   1898.) 
Recbivbks— Tazss — Balbs. 
Under   Horner's   Rev.    St    1897,    f   6436, 
providing  that  where  a  receiver  neglects  to  pay 
taxes  on   property   he  may   be  cited   to  show 
cause  why  such  taxes,  with  penalty,  should  not 
be  paid,  it  was  a  "frood  and  sufficient  cause" 
that  the  receiver  bad  sold  the  property,  which 
was  realty,  by  the  court's  order  and  approval, 
and  that  the  purchaser  bad  talcen  it  subject  to 
taxes. 

Appeal  from  circuit  court  Fulton  county; 
A.  0.  Capron,  Judge. 

Petition  by  William  A.  Stetson,  county 
treasurer,  to  require  Andrew  T.  Bitters,  as 
receiver  of  the  Rochester  Shoe  Company,  to 
show  cause  why  certain  delinquent  taxes 
should  not  be  paid.  There  was  a  Judgment 
for  the  receiver,  and  petitioner  appeals.  Af- 
firmed. 

Holman  &  Stephenson,  for  appellant  Coa- 
ner  &  Rowley,  for  appellee. 

HACKNEY,  J.  nie  appellant  treasurer  of 
Fulton  county  filed  his  petition  in  the  dr- 
eult  court  under  section  6436,  Homer's  Rev. 
St  1897,  to  require  the  appellee,  as  receiver 
of  the  Rochester  Shoe  Company,  to  show 
cause  why  he  should  not  pay  the  taxes  de- 
linquent upon  the  property  of  said  company. 
In  answering  a  rule  of  the  court  Issued  upon 
said  petition,  the  receiver  showed  as  cause 
for  his  nonpayment  of  taxes  that  prior  to  the 
filing  of  the  petition,  and  upon  the  order  and 
approval  of  the  court  he  had  sold  the  prop- 
erty of  said  company,  consisting  of  real  es- 
tate, and  that  the  purchaser  had  taken  the 
same  subject  to  the  taxes  due  thereon,  and 
was  liable  therefor.  The  sufficiency  of  this 
answer  raises  the  only  question  for  decision. 
The  statute,  supra,  provides  that  it  shall  be 
the  duty  of  the  receiver  of  any  corporation  to 
pay  the  taxes  due  upon  its  property,  and, 
where  he  neglects  to  do  so^  the  county  treas- 
urer shall  file,  in  the  court  making  the  ai>- 
pointment  a  brief  statement  showing  the  de- 
linquency, and  the  court  shall  thereupon  Is- 
sue an  order  directing  the  receiver  to  show 
cause  why  such  taxes,  with  penalty,  etc., 
should  not  be  paid,  and,  upon  his  failing  to 
show  good  and  sufficient  cause,  the  court 
shall  order  him  to  pay  the  same.  The  appel- 
lant Insists  that  the  answer  did  not  show 
good  and  sufficient  cause  under  this  statute. 
The  statute  was  intended  to  secure  a  short 
and  simple  method  of  enforcing  the  taxes 
due  upon  property  In  custodia  logis,  and  to 
enable  the  court  in  whose  custody  the  prop- 
erty should  be  held,  not  only  to  Judge  with 
considerable  discretion  as  to   what  should 


Digitized  by 


Google 


150 


62  NORTHEASTEBN  REPORTER. 


and. 


constitute  "good  and  Buffldent  cause"  for  the 
failure  of  Its  officer,  but  to  punish  a  failure 
without  such  cause  by  denying  a  credit  for 
the  sum  which  might  be  ordered  paid.  The 
conduct  of  the  officer,  the  welfare  of  the  trust 
estate,  and  the  Interest  of  the  public,  within 
this  statute,  are  to  be  Judged  by  the  court 
under  the  undefined  provision  "good  and  suf- 
ficient cause,"  but  with  a  degree  of  strictness 
In  f&vor  of  the  officer,  since  an  Insufficient 
cause  for  nonpayment  requires  the  officer  to 
suffer,  personally  and  upon  his  bond,  a  pen- 
alty to  the  extent  of  the  delinquency.  The 
sale  having  been  made  under  the  direction 
and  approval  of  the  court,  subject  to  ]lena, 
and  the  liability  of  the  trust  having  been 
thereby  transferred  to  the  purchaser,  the 
property  at  all  times  standing  as  hidemnity 
for  the  tar,  it  would  seem  to  be  a  very  rigid 
construction  against  the  officer  to  require 
him  to  bear  the  penalty.  In  our  opinion,  the 
lower  court  did  not  err  In  holding  the  answer 
to  the  rule  as  showing  "good  and  sufficient 
cause."    The  Judgment  Is  affirmed. 

(151  Ind.  E73) 

NOBLE  y.    SHERMAN. 
(Supreme  Court  of  Indiana.     Dec.  16,  189S.) 
LicBKSK — Kevocation—Plbadino— Considera- 
tion. 

1.  An  oral  license  to  use  a  roadway  over  the 
land  of  another  is  irrevocable  after  the  licensee 
has  performed  labor  on  the  faith  thereof. 

2.  A  complaint  to  enjoin  defendant  from  ob- 
structing a  private  way  alleged  that  plaintiff 
entered  into  an  agreement  with  defendant 
whereby  the  latter  granted  to  him  a  perpetual 
roadway  "for  considerations  paid  and  value 
parted  with,  said  consideration  l>eing  the  use 
of,  and  right  in,  certain  lands  of  plaintiff  by 
defendant  as  a  roadway;  •  •  •  also  to 
grade,  grub,  and  make  said  highway  suitable 
for  travel."  Held  not  demurrable  on  the 
);round  that  It  failed  to  show  that  plaintiff  had 
paid  the  consideration  or  otherwise  performed 
his  part  of  the  contract. 

Appeal'  from  circuit  court,  Carroll  county; 
T.  S.  Palmer,  Judge. 

Action  by  Rebecca  Sherman  against  Enoch 
Noble.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

L.  D.  Boyd  and  E.  E.  Prultt,  for  appellant. 
J.  A.  Sims  and  A.  W.  Reynolds,  for  appellee. 

MONKS,  C.  J.  This  action  was  brought  by 
appellee  to  enjoin  appellant  from  obstructing 
a  private  way  running  from  appellee's  real 
estate  over  appellant's  real  estate  to  a  public 
highway.  The  complaint  was  In  two  para- 
graphs, and  appellant's  demurrer  to  each  par- 
agraph thereof  was  sustained  to  the  first  and 
overruled  to  the  second  paragraph.  The 
cause  was  tried  by  the  court,  and  a  finding 
made  in  favor  of  appellee,  and,  over  a  mo- 
tion in  arrest  Judgment  was  rendered  per- 
petually enjoining  appellant  from  obstructing 
said  private  way.  The  errors  assigned  call 
in  question  the  sufficiency  of  the  second  para- 
graph of  the  complaint.  The  allegations  of 
said    second   paragraph    clearly    show    that. 


while  the  contract  under  which  appellee  en- 
tered Into  possession  of  said  private  way  over 
appellant's  land  was  oral,  under  the  doctrine 
declared  in  Joseph  v.  Wild,  146  Ind.  249,  203. 
254,  45  N.  E.  467,  and  the  cases  there  cited, 
such  license  was,  on  account  of  the  work  and 
labor  performed  on  the  faith  thereof.  Irrevo- 
cable. See,  also,  Rerlck  v.  Kern,  14  Serg.  & 
R.  267, 16  Am.  Dec.  497,  and  note,  pages  501- 
506. 

It  Is  Insisted,  however,  by  appellant  that 
said  paragraph  was  not  sufficient,  because  It 
shows  that  appellee  obtained  said  right  of 
way  under  an  oral  contract,  and  It  is  not 
averred  that  she  performed  her  part  thereof. 
As  appellee  is  not  seeking  to  enforce  the  per- 
formance of  any  c(Hitract  or  to  recover  dam- 
ages for  the  breach  thereof,  but  to  protect  her 
title  to  and  right  to  use  said  way,  which 
right  Is  vested  in  her  under  a  license  which 
is  Irrevocable,  It  would  seem  that  she  would 
not  be  required  to  allege  that  she  had  paid 
the  consideration  or  fully  complied  with  her 
part  of  the  contract,  any  moretiian  she  would 
be  if ,  the  way  had  been  conveyed  to  her  by 
deed,  and  she  had  not  paid  the  consideration 
therefor.  In  such  case,  her  rights  would  not 
depend  upon  her  paymentof  the  consideration, 
whether  the  same  was  to  be  paid  in  money, 
real  estate,  or  labor.  But,  If  It  Is  necessary  in 
such  a  case  as  this  to  allege  that  plaintiff  had 
paid  the  consideration  or  otherwise  performed 
her  part  of  the  contract,— which  we  need  not 
and  do  not  decide,— we  think  such  ffict  Is  fully 
shown  in  said  paragraph.  It  is.  alleged  in  the 
second  paragraph  "that.  In  the  spring  of  1804, 
she  entered  Into  an  agreement  with  the  de- 
fendant, by  the  terms  of  which  he  granted  to 
her  a  perpetual  roadway  (for  considerations 
paid  and  value  parted  with,  said  considera- 
tion being  the  use  of,  and  the  right  in,  cer- 
tain lands  of  the  plaintiff  by  the  defendant 
as  a  roadway  running  east  one-half  mile  to 
a  public  highway;  also  to  grade,  grub,  and 
make  said  highway  suitable  for  travel)  or 
easement  of  fourteen  feet  in  width  and  one- 
half  mile  In  length  on  his  land,  commencing 
at  the  center  of  said  township  two  (2),  and 
running  thence  due  west.  Immediately  on  the 
south  side  of  the  half  section  line,  until  it 
Intersects  a  public  highway  running  on  the 
west  line  of  said  section  two  (2)."  If  the 
"considerations"  appellee  was  to  pay  and  the 
value  she  was  to  part  with  for  the  right  of 
way  given  her  by  appellant  were  paid,  and 
the  value  parted  with,  by  her,  as  alleged, 
then  she  has  fully  complied  with  her  part  of 
said  contract  to  give  appellant  the  use  of 
her  land,  running  east  one-half  mile  to  a  pub- 
lic highway,  as  a  roadway,  and  to  grade, 
grub,  and  make  said  roadway  suitable  for 
travel.  Unless  she  has  done  this,  she  has  not 
paid  the  consideration  and  parted  with  the 
value  as  alleged.  Said  paragraph  of  com- 
plaint is  not,  therefore,  open  to  the  objection 
urged  by  appellant,  and  his  demurrer  and 
motion  in  arrest  were  properly  overruled. 
Judgment  affirmed. 
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(UI  Ind.  650) 

BAUNDBRSON  et  aL  t.  STATE. 
(Supreme  Court  of  Indiana.     Dec.  13,  1808.) 

OOSTBUPT — PrOGBDORE — IHDICTMBNT. 

1.  A  document  purporting  to  be  an  indictment, 
presentment,  or  report  of  the  grand  jury,  and 
stating  facts  constituting  an  alleged  contempt, 
signed  by  the  prosecuting  attorney,  but  not 
sworn  to  by  him  nor  by  any  person,  nor  based 
on  an  aflJdavit,  and  not  'endorsed  by  the 
foreman  of  the  grand  Jury  'A  true  bill,'  "  as  re- 
quired by  Rev.  bt  1894,  §  1738  (Horner's  Rev. 
St.  1897,  5  leeO),  does  not  comply  with  section 
1024  (1012),  providing  that  a  rule  for  an  at- 
tachment for  an  indirect  contempt  shall  not 
issue  until  the  facts  alleged  therein  to  consti- 
tute such  contempt  shall  have  been  brought  to 
the  knowledge  of  the  court  by  an  information 
duly  Terified  by  the  oath  or  affirmation  of 
some  officers  of  the  court  or  other  responsible 
person. 

2.  ReT.  St.  1894,  (  1024  (Homer's  Rev.  St. 
1897,  8  1012),  providing  that  in  all  cases  of 
indirect  contempt  a  rule  to  show  cause  shall 
be  served  before  the  person  charged  must  an- 
swer or  can  be  punished,  that  a  time  and 
place  of  hearing  shall  be  designated,  and  the 
facta  pleaded  which  constitnte  the  contempt, 
and  that  no  rule  shall  ever  issue  except  on  a 
duly-verified  information  by  an  officer  of  the 
court  or  other  responsible  person,  affords  the 
appropriate  proceeding  for  contempts,  and 
therefore  a  prosecution  cannot  be  .by  indict- 
ment. 

Appeal  from  drcnlt  court,  Benton  county;  S. 
P.  Thompson,  Judge. 

James  T.  Saunderson  and  others  were  fined 
for  contempt,  and  appeal.    Reversed. 

Elliott  &  Mliott,  for  appellants.  W.  A. 
Ketcham,  Atty.  Goi.,  and  A.  B.  Chlzum,  for 
the  State. 

HOWARD,  J.  The  appellants,  who  are  at- 
torneys of  the  bar  of  the  Benton  circuit  court, 
were  fined  for  an  alleged  indirect  contempt  of 
court.  In  having  adopted,  at  a  bar  meeting 
held  for  that  purpose,  certain  resolutions  in  re- 
latlM)  to  the  procedure  and  practice  in  said 
conrt,  and  In  causing  such  resolutions  to  be 
published  by  sending  copies  thereof  to  certain 
attorneys  In  other  counties  of  the  Thirtieth  Ju- 
dicial circuit,  of  which  circuit  Benton  county 
forms  a  part  The  proper  procedure  for  bring- 
ing before  the  court  persons  charged  with  Indi- 
rect c(8itempt  Is  found  set  oat  In  section  1021, 
Rev.  St  1894  (section  1012,  Homer's  Rev.  St. 
1897),  as  follows:  "In  all  cases  of  Indirect  con- 
tempt the  person  charged  therewith  shall  be 
entitled,  before  answering  thereto  or  being 
punished  therefor,  to  have  served  upon  him  a 
rule  of  the  court  against  which  the  alleged 
contempt  may  be  committed;  which  said  rule 
Shan  clearly  and  distinctly  set  forth  the  facts 
which  are  alleged  to  constitute  such  contempt, 
and  shall  specify  the  time  and  place  of  snCh 
facts  with  such  reasonable  certainty  as  to  In- 
form the  defendant  of  the  nature  and  circum- 
stances of  the  charge  against  him,  and  shall 
specify  a  time  and  place  at  which  he  Is  re- 
quired to  show  cause,  In  said  court,  why  he 
should  not  be  attached  and  punished  for  such 
contempt,  whioh  time  the  court  shall,  on  prop- 
er showing,  extend  so  as  to  give  the  defend- 


ant a  reasonable  and  Just  opportunity  to  purge 
himself  of  such  contempt.  No  such  rule,  as 
hererelnbefore  provided  for,  shall  ever  issue  un- 
til the  facts  alleged  therein  to  constitute  such 
contempt  shall  have  been  brought  to  the 
knowledge  of  the  court  by  an  Information  duly 
verified  by  the  oath  or  affirmation  of  some  of- 
ficers of  the  court  or  other  responsible  person." 
The  record  does  not  show  that  any  of  the 
steps  thus  provided  for  in  the  statute  were  tak- 
en in  the  case  before  us.  There  was  laid  be- 
fore the  court  no  sworn  statement  of  the  facts 
alleged  to  constitute  the  contempt.  Neither 
was  there  served  upon  the  appellants  any  rule 
to  show  cause,  "which  said  rule,"  as  required 
by  the  statute,  "shall  clearly  and  distinctly  set 
forth  the  facts  which  are  alleged  to  constitute 
such  contempt"  See  Stewart  v.  State,  140 
Ind.  7,  89  N.  B.  50a  It  Is  true  that  there  Is 
set  out  In  the  record  what  purports  to  be  an 
Indictment,  presentment,  or  report  of  the  grand 
Jury,— It  Is  not  dear  which,— stating  certain 
facts  as  to  the  alleged  contempt.  This  docu- 
ment Is  signed  by  the  prosecuting  attorney,  but 
not  sworn  to  by  him,  nor  based  upon  any 
aflldavlt  by  any  one  dse;  neither  is  It  "In- 
dorsed by  the  foreman  of  the  grand  Jury  'A 
true  bill,'"  as  required  by  section  1738,  Rev. 
St  1894  (section  1669,  Homer's  Rev.  St  1897). 
There  was  a  motion  by  each  of  the  appellants 
to  quash  the  so-called  Indictment,  which  sev- 
eral motions  were  overruled.  In  Strange  v. 
State,  110  Ind.  354,  11  N.  B.  357,  It  was  held 
that  "an  indictment  not  Indorsed  by  the  fore- 
man of  the  grand  jury  as  required  by  the  stat- 
ute Is  bad  for  want  of  such  Indorsement  on 
a  motion  to  quash."  And  in  State  v.  Buntin, 
123  Ind.  124,  23  N.  B.  1140,  It  was  held  that 
even  the  signature  of  the  foreman,  without  the 
words  "A  true  bill,"  Is  not  enough  to  save 
an  Indictment  on  a  motion  to  qnash.  The  ac- 
tion so  taken  by  the  grand  Jury— If,  Indeed, 
any  such  action  Is  shown— was  an  attempt  to 
present  the  appellants  for  an  indirect  contempt 
of  court;  but  our  statute  makes  no  provision 
for  any  such  duty  or  power  on  the  part  of  the 
grand  Jury.  On  the  contrary,  all  the  steps 
to  be  taken  In  proceedings  for  contempt  of 
court,  whether  direct  or  indirect,  are  otherwise 
provided  for.  Rev.  St.  1894,  S§  1017-1026 
(Homer's  Rev.  St  1897,  H  1005-1014).  It  Is 
recognized  In  these  sections  of  the  statute  that 
contempt  proceedings  are  of  a  summary  na- 
ture and  Immediately  concern  Qie  court  Itself. 
A  direct  contempt  Is  one  committed  In  the 
presence  of  the  court,  while  the  facts  In  re- 
lation to  an  indirect  contempt  are  brought  be- 
fore the  court  by  affidavit  There  Is  no  place 
In  either  case  for  any  action  of  the  grand 
Jury.  Even,  therefore.  If  the  proceedings  here 
taken  before  the  grand  Jury  were  properly  au- 
thenticated by  Its  foreman,  and  not  simply  by 
the  signature  of  the  prosecuting  attorney,  they 
would  still  not  be  a  compliance  with  the  stat- 
ute. Neither  would  a  simple  Information  by 
the  prosecutln.?  attorney,  or  any  other  oflicer. 
under  his  oath  of  office,  be  sufficient  The  re- 
quirement of  the  statute  Is  explicit,— that  the 
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facts  be  bronght  before  the  court  "by  an  In- 
formation duly  verifled  by  the  oath  or  affirma- 
tion of  some  officers  of  the  court  or  other  re- 
sponsible person."  It  was  theref<»e  error  to 
overrule  the  motions  to  quash  the  Indictment. 
The  Judgment  is  reversed,  with  Instructions 
to  sustain  the  several  motions  of  the  appellants 
to  quash  the  Indictment  or  report  of  the  grand 
ixtvy'. 

asi  iDd.  558) 

SNYDER  et  at  T.  STATE. 

(Supreme  Court  of  Indiana.     Dec.  14,  1898.) 

Contempt— What  Constitutbs— PaaiSBMSNT. 

1.  Where  attorneys  during  a  conrt  day,  bnt 
while  it  was  not  in  session,  held  a  meeting, 
at  which  one  of  their  number  presided,  in  a 
room  in  the  co^rt  house  adjoining  the  court 
room,  and  occasionally  used  as  a  conrt  room, 
which  meeting  was  attended  by  the  judge,  at 
their  reqnest,  their  acts  in  his  presence  are  not 
committed  in  the  presence  of  the  conrt,  and 
hence  cannot  constitute  direct  contempt. 

2.  The  filing  of  an  unverified  statement  by  a 
Judge  having  personal  knowledge  of  an  Indirect 
contempt  is  insufficient  to  institute  proceedings 
for  indirect  contempt. 

Appeal  from  circuit  court,  Benton  county; 
6.  P.  Thompson,  Judge. 

Proceeding  against  Charles  M.  Snyder  and 
others  for  contempt  A  motion  to  quash  the 
statement  charging  contempt  was  overruled, 
and  respondents  appealed.     Reversed. 

Chas.  M.  Snyder  and  Daniel  Fraser,  for  ap- 
pellants. 

HOWARD,  J.  This  was  a  proceeding  for 
contempt  of  court,  growing  out  of  the  facts 
and  proceedings  In  the  case  of  Saunderson  y. 
State  (decided  at  this  term)  B2  N.  E.  151. 
The  proceedings  In  the  case  at  bar  were  bas- 
ed upon  a  statement  made  and  filed  in  th^ 
Benton  circuit  court  by  the'  Judge  of  that 
court  From  this  statement  it  appears  that 
on  April  29,  1898,  during  a  court  day,  the 
Judge  left  the  court  for  a  short  time  to  visit 
a  sick  friend,  and  while  so  absent  was  in- 
formed by  the  court  bailiff  that  the  attor- 
neys wanted  him  at  the  court  house;  that 
thereupon  he  returned,  "and,  finding  no  one 
in  the  court  room  proper,  was  told  by  the 
bailiff  that  the  attorneys  were  In  the  room  ad- 
Joining,  generally  used  for  the  consultation  of 
attorneys,,  and.  In  case  a  special  Judge  Is  try- 
ing a  cause  In  the  court  room,  Is  also  used 
to  try  causes  before  the  regular  judge,  and  In 
hearing  reports  and  probate  matters."  The 
statement  further  shows  that  in  this  room 
the  judge,  on  entering,  found  the  appellants 
and  Biz  others  who  bad  participated  In  the 
preparation  of  certain  resolutions  adopted  in 
vacation  of  court  February  19,  1898,  being 
the  same  resolutions  referred  to  in  the  case 
of  Saunderson  y.  State,  supra.  With  the  pur- 
pose to  restore  good  feeling  between  the 
■  Judge  and  the  attorneys,  and  prevent  further 
publication  of  said  resolutions,  the  judge  had 
theretofore  presented  to  said  attorneys  a 
statement  which  he  aslced  them  to  sign  and 


make  a  part  of  the  records  of  the  court 
When  the  Judge  entered  the  room  on  this  oc- 
casion, as  BO  invited  through  the  bailiff,  he 
found  the  attorneys  talking  over  his  written 
proposal,  "and.  Instead  of  assenting  thereto. 
It  was  asserted.  In  an  angry  and  contentious 
manner,  by  some  of  said  eight  persons,  and 
not  rebuked  by  the  others,  that  the  resolu- 
tions were  right,  that  they  spoke  the  truth, 
and  that  the  publication"  was  right,  etc.,— 
using,  also,  certain  disrespectful  language  to 
the  judge;  that  "the  bailiff  was  not  present, 
and  the  court  merely  said  to  them,  "You  are 
wrong  and  unfair  to  the  Judge;'  and  the  court 
offered  to  retire,  but  was  requested  to  remain 
and  hear  the  matter.'.'  The  statement  fur- 
ther shows  that  the  meeting  was  organized 
and  presided  over  by  one  of  the  attorneys  as 
chairman.  It  seems  very  clear  that  although 
court  was  technically  In  session  at  the  time 
of  the  refusal  of  the  attorneys  to  sign  the 
apology  prepared  by  the  judge,  yet  the  ac- 
tion of  the  attorneys,  whether  biamable  or 
otherwise,  was  not  a  direct  contempt.  The 
statement  of  the  Judge  shows  that  the  attor- 
neys were  not  "In  the  court  room  proper," 
but  in  a  room  adjoining,  used  generally  for 
consultation,  though  sometimes  also  for  court. 
On  the  occasion  In  question  the  room  was 
certainly  not  used  for  court,  but  for  a  meet- 
ing of  attorneys;  and  to  this  meeting  the 
judge  was  Invited,  and  he  attended.  He  did 
not  even  preside  there^  however,  for  his  state- 
ment shows  that  an  attorney  was  ctiairman. 
A  direct  contempt  is  an  act  committed  In  the 
presence  of  the  court  or  so  near  to  It  as  to 
interrupt  or  disturb  the  proceedings  thereof. 
Whlttem  y.  State,  36  Ind.  196;  Ex  parte 
Wright  65  Ind.  504;  Holman  y.  State.  105 
Ind.  513,  5  N.  E.  556.  The  judge  In  this  case 
was  not  sitting  In  court  nor  was  there  any 
court  then  holding  In  any  room  In  the  court 
bouse.  Neither  will  the  statement  suffice  as 
a  pleading  to  institute  proceedings  for  Indi- 
rect contempt.  For  this  purpose,  as  shown 
in  Saunderson  y.  State,  supra,  it  Is  necessary 
that  the  facts  be  brought  to  the  knowledge 
of  the  court  by  an  information  duly  verified 
by  oath,  and  that  a  rule  to  show  cause,  dis- 
tinctly setting  forth  such  facts,  be  served  up- 
on the  persons  charged  with  such  contempt 
The  motions  to  quash  were  Improperly  over- 
ruled. The  Judgment  Is  reversed,  with  in- 
structions to  sustain  the  motion  of  each  ap- 
pellant to  quash  the  statement  charging  con- 
tempt of  court 


(163  Ind.  US) 
WABASH  R.  CO.  y.  KELLBT.^ 

(Supreme  Court  of  Indiana.  Dec.  16,  1898.) 
Haii.koads  —  Master   ant>   BEnVAST  —  Accidbnt 

Contracts — Violation  of  Statutb  as  Dbpensk 

— UospiTAi,  Btstbm  —  Liabiutt  —  Rbasoxablb 

Carb. 

1.  In  an  action  by  an  employS  against  a 
railroad  company  for  malpractice  of  its  physi- 
cians while  he  was  confined  in  the  company's 
hospital  in  pursuance  of  a  contract  between  the 
company  and  its  employes,  whereby  it  deduct- 


'Rehearing  denied,  64  N.  B.  76L 
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ed  a  certain  snm  from  the  monthly  wages  of 
each  employ^,  and  agreed  to  provide  surgical 
and  medical  attendance  for  injured  employes, 
the  company  cannot  escape  liability  on  the 
ground  that  plaintiff  employfi,  whose  wages  had 
been  used  to  contribute  therefor  for  years,  had 
not  given  his  "written  consent,"  within  Kev, 
St.  1894.  S§  2300,  2301  (Acts  1885,  p.  123), 
providing  that  it  shall  be  unlawful  for  a  rail- 
road company  to  exact  from  its  employes, 
without  first  obtaining  written  consent  thereto 
in  each  and  every  instance,  any  portion  of 
their  wages  for  the  maintenance  of  any  I 
hospital. 

2.  The  hospital  system  of  a  railroad  company 
was  managed  by  a  board  of  trustees,  consist- 
ing of  the  vice  president,  the  general  manager,  , 
and  the  assistant  secretary  of  the  road,  all  of  i 
whom  were  general  oflBcers  of  the  road,  and 
members  of  the  executive  department.  The 
fnnds  for  the  support  of  the  hospital  system,  ] 
made  up  of  deductions  from  the  wages  of  the  i 
employes,  were  confided  to  the  management  of  1 
said  trustees.  On  the  other  hand,  everything  | 
was  superintended  and  directed  by  the  com- 
pany itself,  the  hospital  officers  acting  and  re- 
porting precisely  as  officers  of  other  divisions 
of  the  company's  affairs.  The  company  issued 
a  publication  entitled  "Book  of  Bules.  *  *  *  , 
The  Wabash  Railway  Company.  Hospital  De- 
partment. List  of  Local  Surgeons  and  Instruc- 
tions, Issued  for  Information  of  Employes."  The 
book  provided  for  deductions  from  employes' 
wages,  rights  to  care  and  treatment,  certifi- 
cates of  admission,  transportation  to  hospital, 
use  of  telegraph  line,  right  to  summon  the 
nearest  available  surgeon,  etc.  The  money  de- 
ducted from  the  wa^s  went  into  the  com- 
pany's treasury,  and  the  bills  of  the  depart- 
ment were  audited  by  the  general  auditor,  and 
paid  by  the  general  treasurer.  There  was  no 
written  contract  of  any  kind  between  the 
hospital  department  and  the  company  itself. 
"The  land  on  which  one  of  the  hospitals  was 
located  was  held  in  the  name  of  the  trustees 
of  the  hospital  fund,  as  such,  but  subject  to 
the  order  and  direction  of  the  board  of  direc- 
tors of  the  company.  Held,  that  the  company 
itself  was  liable  for  failures  to  faithfully  com- 
ply with  the  hospital  duties  which  it  had  as- 
sumed. 

3.  A  railroad  company  which  has  undertaken 
to  provide  its  injured  and  sick  employes  with 
medical  and  surgical  assistance  is  bound  to 
exercise  reasonable  diligence  in  the  selection 
and  retention  of  its  physicians  and  other  at- 
tendants. 

4.  The  reasonable  diligence  which  a  railroad 
company  must  use  in  carrying  out  its  agree- 
ment to  care  for  its  injured  and  sick  employes 
includes  the  duty  to  discharge  a  surgeon  in 
chief  who  had  become  incompetent  from  the 
use  of  intoxicants  and  narcotics,  which  was 
notorious  in  the  community,  so  that  the  super- 
vising officials  of  the  company  must  hare,  or 
at  least  ought  to  have,  known  it. 

Hackney  and  McCabe,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Dekalb  county; 
W.  L.  Penfleld,  Judge. 

Action  by  Frank  M.  Kdley  against  the  Wa- 
bash Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

J.  E.  &  J.  H.  Rose  and  Stuart  Bros.  & 
Hammond,  for  appellant  R.  W.  McBrlde, 
C.  S.  Denny,  Frank  S.  Roby,  T.  S.  Wick- 
wire,  J.  S.  Sbnman,  and  D.  M.  Link,  for  ap- 
pellee. 

HOWARD,  X    Appellee  was  a  fireman  on 

one  of  appellant's  freight  engines.     On  Au- 
gust 2,   1893,   while   blB   train   was   running 


from  Del  Ray,  Micb.,  to  Ashley,  Ind.,  and 
while  he  was  engaged  in  his  duties  cleaning 
his  engine,  he  slipped  and  fell  from  an  al- 
leged defective  step  on  the  engine,  and  the 
wheels  ran  over  and  crushed  one  of  bis  feet 
It  is  alleged  in  the  complaint  tiled  by  api>el- 
lee  that  the  company  "had  undertaken,  at 
the  time  it  employed  plaintiff,  and  as  a  part 
of  the  contract  of  his  employment,  and  did 
on  said  day  underl^ke,  to  provide  surgical 
and  medical  attendance  and  care  to  the  plain- 
tiff, as  the  same  should  be  rendered  neces- 
sary by  casualty  and  accident,  and  to  treat 
blm  for  such  injuries  received  while  in  Its 
service.."  Accordingly,  Immediately  after  bis 
said  injury,  appellant  took  appellee  to  the 
Emergency  Hospital  in  Detroit  where  bis 
foot  was  amputated  by  a  Dr.  Malre,  a  local 
surgeon  acting  for  appellant's  medical  divi- 
sion. Afterwards,  on  August  6,  1893,  appel- 
lee was  removed  by  appellant  to  Peru,  In  this 
state,  and  placed  in  the  hospital  located  there, 
and  connected  with  appellant's  railroad.  This 
hospital  was  then  in  charge  of  one  Dr.  Hlg- 
gins,  a  local  surgeon,  under  Dr.  Morehouse, 
chief  surgeon  of  the  hospital  department  of 
the  Wabash  Railroad  Company.  On  August 
9,  1893,  Dr.  Higgins  reamputated  three  or 
four  inches  more  of  appellee's  leg.  On  No- 
vember 2,  1893,  Dr.  Morehouse  removed  Dr. 
Higgins  on  account  of  his  Indulgence  in  the 
use  of  drugs,  and  in  December  following  an 
additional  amputation  was  performed  on  ap- 
pellee's leg  by  a  Dr.  Grlswold,  appointed  by 
Dr.  Morehouse  to  succeed  Dr.  Higgins.  About 
an  inch  and  a  quarter  more  of  the  bone  of  the 
leg  was  removed  in  this  third  amputation.  In 
appellee's  complaint  damages  were  sought 
both  for  the  negligence  of  appellant  in  the 
use  of  the  defective  engine  step  and  other 
acts  alleged  to  have  caused  the  accident,  and 
also  by  reason  of  malpractice  on  the  part  of 
Dr.  Higgins  In  the  second  amputation  and 
other  treatment  of  the  wounded  leg.  The 
Jury  found  for  appellant  as  to  the  original 
accident  and  for  appellee  as  to  malpractice 
by  Dr.  Higgins,  and  assessed  damages  in 
the  sum  of  $6,500. 

The  sufficiency  of  the  complaint  is  ques- 
tioned under  various  assignments  of  error. 
The  defect  indicated  is  that  it  appears  from 
the  complaint  that  the  company  exacted  from 
appellee,  without  his  written  consent  given, 
a  part  of  bis  wages,  to  be  used  for  the  main- 
tenance of  a  hospital,  contrary  to  the  provi- 
sions of  sections  2300,  2301,  Rev.  St  1894 
(Acts  1885,  p.  123).  Appellant  has  retained 
appellee's  money,  and  has  placed  the  same 
In  its  treasury  as  a  part  of  Its  funds  for  the 
care  of  its  sick  and  disabled  employes;  but 
contends  that,  as  appellee  did  not  give  his 
written  consent  to  such  retention,  he  has, 
therefore,  by  reason  of  appellant's  said 
wrongdoing,  no  right  to  the  benefit  which  ap- 
pellant promised  him  in  return  for  the  mon- 
ey so  exacted.  We  do  not  think  the  com- 
plaint shows  any  agreement  on  the  part  of 
appellee  to  violate  the  statute  in  question.    It 
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Is  alleged,  simply,  that  the  appellant  had  un- 
dertaken, as  a  part  of  the  contract  of  em- 
ployment, to  provide  surgical  and  medical  at- 
tendance and  care  to  the  appellee,  as  the 
same  should  be  rendered  necessary  by  cas- 
ualty and  accident,  and  to  treat  him  for  such 
injuries  received  while  in  its  service;  that, 
consequently,  on  the  happening  of  appellee's 
injury,  appellant  was  in  duty  bound  to  txa- 
nlsh  him  such  medical  and  surgical  services; 
and  that  appellant,  recognizing  its  said  duty, 
did  send  appellee  first  to  the  Emergency  Hos- 
pital at  Detroit,  and  then  to  the  hospital  at 
Peru,  to  receive  the  care  and  attention  orig- 
inally promised.  Such  undertalclng  to  provide 
surgical  and  medical  care  is  not,  by  the  stat- 
ute, made  void  as  a  part  of  the  contract  of 
service.  Hie  provision  of  the  statute  Is  that 
it  shall  be  unlawful  for  a  railroad  company 
"to  exact  from  Its  employes,  without  first  ob- 
taining written  consent  thereto  In  each  and 
every  Instance,  any  portion  of  their  wages  for 
the  maintenance  of  any  hospital,  reading- 
room,  library,  gymnasium  or  restaurant"  If 
the  appellant  did.  Indeed,  exact  any  such  con- 
tributions without  the  written  consent  of  ap- 
pellee,— which  does  not  appear  from  the  com- 
plaint—that was  not  a  wrong  for  which  ap- 
pellee can  be  held  liable.  It  was  the  act  of 
appellant;  and  it  is  a  familiar  principle  that 
one  cannot  take  advantage  of  his  own  wrong. 
As  to  the  deductions  from  appellee's  wages, 
it  appears  from  the  complaint  that  appellee 
had  no  voice  In  the  matter,  but  that  appel- 
lant had  "for  seven  years  [the  period  of  ap- 
pellee's service]  deducted  and  taken  from  bis 
monthly  wages  the  sum  of  fifty  cents  per 
month,  with  which  to  reimburse  and  recom- 
pense Itself  for  expenses  and  charges  Inctir- 
red  or  rendered  necessary  in  treating  or  pro- 
viding surgical  and  medical  treatment  for 
plaintiff.'*  It  would  be  strange,  indeed,  if 
appellant,  while  retaining  this  money,  could 
now  claim  that  appellee  had  no  right  to  the 
promised  benefit  from  the  money  so  retained, 
for  the  reason  only  that  appellant  bad  no 
right  to  so  retain  It  Even  if  such  unlawful 
retaining  by  appellant  could,  in  any  way, 
be  considered  as  a  contract  on  the  part  of  ap- 
pellee, still,  as  said  In  9  Am.  &  Eng.  Enc. 
Law,  910,  "an  innocent  party,  defrauded  by 
a  guilty  one,  may  have  redress  as  to  him." 
The  law  Is  aimed  at  the  wrongdoer.  So  It 
was  said  in  Stockwell  v.  State,  101  Ind.  1: 
"The  general  rule  Is  that  contracts  In  viola- 
tion of  law  are  void,  but  this  rule  will  not 
be  extended  and  applied  to  a  case  like  this, 
so  as  to  enable  the  wrongdoer  to  take  ad- 
vantage of  bis  own  wrong  against  an  innocent 
party."  And  in  Insurance  Co.  v.  Pennsyl- 
vania R.  Co.,  134  Ind.  215,  33  N.  E.  970, 
Judge  Coffey  writing  the  opinion,  it  was  held 
that  a  foreign  Insurance  company,  which  had 
Insured  property  for  an  agreed  considera- 
tion, could  not  in  case  of  loss,  avoid  pay- 
ment on  the  ground  that  it  had  wrongfully 
omitted  to  comply  with  the  statute  regulat- 
ing foreign  Insurance  companies.    "The  law 


ceases  with  the  reason  thereof,"  as  said  in 
Deming  v.  State,  23  Ind.  416.  In  that  case 
many  instances  are  given  and  authorities  cit- 
ed, showing  that  it  is  a  grave  error  to  regard 
the  rule  here  relied  upon  "as  a  merely  arbi- 
trary rule,  applicable  to  all  contracts  which 
are  prohibited  by  statute."  It  Is  the  wrong- 
doer himself,  the  violator  of  the  statute,  who 
Is  prohibited  from  reaping  any  benefit  from 
bis  own  wrong.  In  Light  Co.  v.  Veal,  145 
Ind.  506,  41  N.  E.  334.  and  44  N.  E.  353,  cit- 
ed by  counsel,  the  party  who  sought  to  re- 
cover under  the  violated  statute  was  himself 
a  principal  wrongdoer  in  the  violation  of  the 
statute.  It  is  not  shown  here,  either  in  the 
complaint  or  by  the  evidence,  that  the  appel- 
lee was  guilty  of  any  violation  of  the  statute 
In  suffering  a  part  of  his  wages  to  be  retain- 
ed by  the  appellant 

The  first  reas<Hi  given  to  ^ow  that  the 
court  erred  In  overruling  the  motion  for  a 
new  trial  Is  substantially  •  the  same  as  that 
urged  against  the  sufficiency  of  the  com- 
plaint; that  is,  that  under  the  statute  above 
cited,  appellant  had  no  right,  without  appel- 
lee's vrritten  consent,  to  make  deductions 
from  his  wages,  in  order  to  reimburse  its^f 
for  care  given  or  to  be  given  to  him  In  case 
of  sickness  or  accident  We  think  we  have 
shown  this  reasoning  to  t>e  unsound.  Ap- 
pellant may  not  thus  visit  its  own  wrong  up- 
on the  bead  of  appellee.  Appellee's  evi- 
dence showed  that  he  worked  for  the  com- 
pany seven  years;  that  he  was  hired  by  (me 
Sternberg,  who  employed  and  discharged 
men,  and  directed  them  In  their  work;  that 
when  the  first  pay  car  came  along,  Sternberg 
explained  the  matter  of  deducting  monthly 
amounts  from  his  wages,  saying:  "The  com- 
pany's surgeons  and  physicians  would  treat 
me,  and  all  my  nursing  would  be  done,  and 
that  they  had  trained  nurses,  and  that  they 
could  take  care  of  the  men  better  at  the 
hospital  than  any  man  could  be  taken  care 
of  at  home.  I  told  him  I  never  had  been 
sick  any,  and  I  would  rather  not  pay  the 
hospital  fee,  and  run  my  own  chances,  and 
take  care  of  myself.  He  said,  if  I  worked 
for  the  company  I  would  have  to  pay  it 
If  I  didn't  want  to  pay  It,  I  would  have  to 
quit  working  for  the  company.  *  •  •  I 
didn't  make  any  kick  about  it  after  that,  and 
it  was  always  taken  out  of  my  wages."  To 
the  same  effect  w;as  the  company's  book  of 
rules,  which  was  introduced  In  evidence. 
This  bo<^  Is  entitled  as  fc^ows:  "Book  of 
Rules.  Form  1,399.  The  Wabash  Railroad 
Company.  Hospital  Department"  At  the 
end  it  is  authenticated  as  follows:  "Ap- 
proved. Charles  M.  Hayes,  General  Manager. 
Dr.  H.  W.  Morehouse,  Chief  Surgeon."  In 
this  book  of  rules  the  names  of  the  several 
surgeons  and  liospitals  are  given;  among 
them  Dr.  L.  E.  Malre,  local  surgeon,  at  De- 
troit and  Dr.  O.  B.  Higgins,  assistant  chief 
surgeon,  at  the  Peru  hospital.  The  first  rule 
set  out  In  the  book  of  rules  is  as  follows: 
"(1)   in  order  to  provide  a  fund  for  the  sup- 
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port  of  a  hospital  and  the  care  at  the  sick 
and  Injured  employes,  a  deduction  will  be 
made  on  the  pay  rolls  from  the  pay  of  each 
employ^,  as  follows:  Where  the  pay  of  an 
employ^  amounts  to  |60  or  more  per  mmth, 
a  deduction  of  60  cts.  will  be  made;  where 
the  pay  of  an  employe  amounts  to  less  than 
$50  per.  mcmtb  a  deduction  of  36  cts.  will  be 
made.  The  above  deductions  will  be  made 
in  all  cases  where  the  employ^  is  in  continu- 
ous service,  or  has  worked  as  many  as  fifteen 
days  In  such  month."  We  do  not  think  any- 
thing further  Is  needed  to  show  that  appel- 
lant bad  assumed  an  obligation  to  care  for 
Its  injured  employe,  and  that  it  cannot  now 
thrust  that  obligation  aside  under  the  plea 
tliat  it  had  no  right,  under  the  statute,  to 
take  from  the  employe,  without  his  written 
consent,  a  part  of  his  wages,  monthly,  during 
bis  seven-years  service.  If  the  company 
should  feel  that  by  reason  of  the  violated 
statute  It  could  not  conscientionsly  carry  out 
its  promise  to  care  for  the  appellee,  then  it 
ought,  at  least,  in  compliance  with  the  dic- 
tates of  the  same  good  conscience,  return, 
with  Interest,  the  money  which  it  had  so  per- 
sistently retained  from  his  wages. 

Ciounsel  for  appellant  next  Insist  that  the 
evidence  fails  to  show  that  Dr.  Higglns 
was  incompetent  to  perform  the  duties  of  a 
surgeon  at  the  time  of  the  alleged  malprac- 
tice. The  incompetency  of  Dr.  Higglns,  aa 
claimed  by  appelle^  was  not  due  to  any 
original  want  of  knowledge  or  skill  as  a 
surgeon,  but  to  violence  of  temper,  rough- 
ness of  conduct,  and  carelessness,  chiefly 
due,  as  alleged,  to  habits  of  drunkenness, 
Induced  by  the  use  of  whisky  and  drugs.  A 
great  deal  of  testimony  was  given  on  both 
sides  of  this  and  other  disputed  matters  on 
the  trial.  On  which  side  was  the  greater 
weight  of  evidence  in  any  case  is  not  for  us 
to  determine.  Counsel  for  appellant  details 
a  large  amount  of  evidence  by  most  respects/- 
ble  witnesses  to  show  that  Dr.  Higglns  was 
considered  by  these  witnesses  to  be  an  able 
and  trustworthy  physician  and  surgeon. 
Counsel  for  appellee  have  quite  as  formidable 
an  array  who  gave  evidence  to  support  the 
conclusion  of  the  Jury  that  he  was  not  such 
reliable  and  trustworthy  physician  and  sur- 
geon, at  least  from  the  date  when  appellee 
was  admitted  to  the  hospital  until  Dr.  Hig- 
glns was  discharged,  three  months  after- 
wards, OD  account  of  the  excessive  use  of 
drugs.  It  Is  true  that  much  of  the  evidence 
which  tends  to  support  the  verdict  was  given 
by  those  whom  counsel  call  "a  set  of  malig- 
nants,  brim  full  and  running  over  with  ani- 
mosity against  appellant  on  account  of  their 
discharge."  We  have,  however,  been  una- 
ble to  discover  in  their  evidence  any  malig- 
nity or  animosity.  The  witnesses  were  not 
Impeached.  It  would  be  easy  to  accuse  ap- 
pellant's witnesses  of  some  tendency  to  favor 
their  employer.  But  we  do  not  think  coun- 
sel on  either  side  have  anything  to  gain  by 
unduly  characterizing  the  testimony  of  those 


who  are  sworn  to  tell  the  truth,  and  who, 
so  far  as  the  record  shows,  seem  to  have 
striven  to  perform  this  solemn  duty.  In 
any  case,  this  matter  of  judging  witnesses 
and  weighing  their  testimony  was  a  duty  to 
be  performed  by  the  jury  In  rendering  their 
verdict,  and  by  the  court  in  passing  on  the 
motion  for  a  new  triaL  All  that  is  left  for 
us  to  do  Is  to  see  whether  there  was  or  was 
not  competent  and  sufflclent  evidence  given 
upon  which  the  verdict  of  the  jury  may  rest. 
Not  only  waa  there  competent  evidence  given 
by  appellee's  witnesses  from  which  the  jury 
might  Infer  that  Dr.  Higglns  was  at  the 
time  in  question  Intoxicated  and  Incompetent, 
but  much  corroborative  evidence  to  the  same 
effect  came  also  from  appellant's  witnesses. 
Even  Dr.  Morehouse,  appellant's  surgeon  la 
chief,  testified  that  on  November  2,  1893, 
when  he  went  to  Pern  to  discharge  Dr.  Hig- 
glns for  using  cocaine  to  excess,  the  doctor 
told  him  that  be  had  contracted  the  habit  of 
using  that  drug  two  or  three  years  previous, 
at  a  time  when  he  had  been  up  night  and  day 
during  the  sickness  and  death  of  a  beloved 
daughter.  Dr.  J.  Spooner,  consulting  surgeon 
of  the  Peru  hospital,  testified  that  Dr.  Hig- 
glns, in  the  next  month  after  his  removal  by 
Dr.  Morehouse,  went  to  an  inebriate  asylum 
or  sanitarium  at  La  Forte,  and  that  he  died 
some  time  later,  after  bis  return  from  La 
Porte.  Dr.  Spooner  also  admitted  that  after 
the  return  from  La  Forte  Dr.  Higglns  told 
bhn  that  many  a  time  he  had  taken  a  quart 
of  whisky  with  him  at  night  to  drink  up  be- 
fore morning,  or  words  to  that  effect;  though 
Dr.  Higglns  did  not  tell  bim  when  It  was 
that  be  had  drunk  whisky  to  this  amount 
Dr.  H.  O.  Wells,  house  surgeon  at  the  Peru 
hospital,  who  does  not  seem  to  have  consid- 
ered the  amputation  performed  by  Dr.  Hig- 
glns to  have  been  necessary,  testified  to  con- 
duct on  the  part  of  Dr.  Higglns  which  may 
well  have  caused  the  Jury  not  only  to  believe 
bim  under  the  -influence  of  Intoxicants  or 
narcotics,  but  also  to  have  been  rough  and 
uncouth  in  his  language  and  conduct  towards 
his  patient,  the  appellee.  No  matter  how 
great  the  talent  and  ability  of  Dr.  Higglns 
as  a  surgeon  may  have  been,  there  can  be 
no  doubt  that  there  was  evidence  given  from 
which  the  jury  might  infer  that  at  the  time 
of  the  amputation  by  him,  and  afterwards 
while  he  cared  for  appellee's  wounded  leg, 
up  to  the  date  of  bis  removal  by  Dr.  More- 
house, he  was  unflt  for  the  responsible  work 
with  which  be  was  intrusted  as  surgeon  in 
charge  of  the  hospital. 

What  we  have  said  as  to  the  evidence  of 
the  surgeon's  drunkenness  and  consequent 
Incompetency,  may  also  be  applied  to  the 
evidence  adduced  for  and  against  the  ques- 
tion of  malpractice.  Competent  evidence 
was  adduced  on  each  side,  and  that  which 
sustains  the  verdict  of  the  jury  was  sufficient 
for  the  purpose.  Whether  the  second  ampu- 
tation was  necessary,  whether  it  was  per- 
formed in  a  proper  manner,  and  whether  the 
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patient  recelred  proper  care  thereafter  until 
the  third  amputation  became  necessary  to 
correct  the  evil  results  of  the  second,  were 
all  questions  (or  the  jury;  and  they  have  de- 
cided these  questions  in  favor  of  the  appel- 
lee. 

Evidence  was  also  introduced  as  to  the  repu- 
tation of  Dr.  Higgins  for  sobriety  during  the 
year  1893,  in  order  "to  show  that  Dr.  More- 
house and  other  officials  of  the  company  knew 
of  his  Incompetency;  and  the  court  specially 
Instructed  the  jury  tiiat  this  evidence  as  to 
reputation  was  admitted  only  for  the  purpose 
of  bringing  home  to  appellant  knowledge  of 
such  incompetency  and  unfitness.  Dr.  More- 
bouse  himself  testified  that  he  made  it  a  rule 
to  visit  each  hospital  once  a  month,  or  of tener. 
He  recollected  visiting  the  hospital  at  Peru 
three  times  during  September,  1893.  Several 
of  the  officials  also  lived  at  Peru.  The  jury 
may  therefore  have  believed  from  the  evidence 
tliat  the  reputation  of  Dr.  Higgins  as  to  sobri- 
ety was  known,  or  should  have  been  known,  to 
Dr.  Morehouse  and  other  officials  of  the  com- 
pany, long  before  the  time  of  his  removal,  No- 
vember 2,  1893.  Dr.  Morehouse,  besides,  ad- 
mitted that  complaint  bad  been  made  to  lilm 
previous  to  June,  1893,  by  one  of  the  patients 
of  the  hospital,  accompanied  by  a  physician, 
urging  certain  charges  as  to  conduct  of  Dr. 
Higgins  affecting  his  conduct  as  surgeon. 
The  jury  may  liave  thought  this  alone  suffi- 
cient to  put  the  chief  surgeon  on  inquiry  dur- 
ing his  monthly  visits,  and  thus  enable  him  to 
learn  whether  the  talk  as  to  Dr.  Higgins'  mis- 
conduct was  well  founded  or  not.  It  was  the 
duty  of  those  In  charge  to  use  ordinary  care 
In  seeing  that  <mly  competent  surgeons  were 
kept  In  contr(d  of  the  hospitals  of  the  com- 
pany. 

Counsel  finally  contend  that,  even  If  mal- 
practice on  the  part  of  Dr.  Higgins  and  fail- 
ure on  the  part  of  Dr.  Morehouse  to  remove 
him  after  learning  of  his  inefficiency  are 
shown  by  the  evidence,  yet  appellant  is  not 
liable,  for  the  reason  that  it  is  shown  that  the 
hospital  system  is  managed  by  a  board  of 
trustees,  consisting  of  "the  vice  president,  the 
general  manager,  and  the  assistant  secretary 
of  the  Wabash  Railroad  Ck>mpany,"  all  gen- 
eral officers  of  the  road,  and  members  of  the 
executive  department;  and  also  because  the 
funds  for  the  support  of  such  hospital  system 
are  made  up  of  deductions  from  the  wages  of 
the  employes  of  the  company,  which  funds,  it 
is  said,  are  confided  to  the  management  of  said 
trustees.  We  think  tliat,  even  from  what  has 
already  appeared  from  the  record,  a  much 
closer  relation  Is  shown  between  the  company 
and  its  hospital  syste^n  than  counsel  would 
have  us  understand.  Prom  the  moment  the 
employ^  begins  work  until  his  treatment  in 
the  hospital  on  account  of  sickness  or  accident, 
the  hospital  department,  as  we  think,  is  shown 
to  be  as  closely  connected  with  the  adminis- 
tration and  management  of  the  road  as  any 
other  department  of  the  company's  business. 
Everything  is  superintended  and  directed  by 


the  company,  the  hospital  officers  acting  and 
reporting  precisely  as  officers  of  other  divisions 
of  the  company's  affairs.  The  publication  is- 
sued by  the  company,  and  entitled  "Book  of 
Rules.  Form  1,399.  The  Wabash  Railroad 
Company.  Hospital  Department.  List  of  Lo- 
cal Surgeons  and  Instructions,  Issued  for  In- 
formation of  Employes,"  is  quite  as  much  a 
part  of  the  machinery  of  government  used  by 
the  company  as  any  other  document  put  forth 
by  its  authority.  Rule  1  of  this  book,  as  we 
have  seen,  provides  for  deductions  fmtn  the 
employe's  wages  as  the  pource  of  Ineoine  to 
support  the  company  hospitals,  and  to  care  for 
sick  and  injured  employes.  Rule  2  fixes  and 
prescribes  the  rights  of  the  sick  or  Injured  em- 
ploye to  care  and  treatment  while  disatded. 
Rule  3  provides  for  blank  certificates  of  ad- 
mission, to  be  placed  in  the  hands  of  foremen, 
and  by  them  issued  to  such  of  their  men  as 
may  be  entitled  thereto.  Rule  3  provides  for 
free  transportation  to  the  nearest  hospital  of 
employes  holding  such  certificates.  Rule  4  pro- 
vides that  In  case  of  necessity  the  surgeon  of 
the  nearest  hospital  may  arrange  by  telegraph 
for  such  transportation  without  a  certificate. 
Rule  5  provides  for  the  free  use  of  the  com- 
pany's telegraph  line.  Special  role  1  requires 
immediate  report  to  the  "chief  officers  of  the 
road  and  the  surgeon  in  charge  of  the  nearest 
hospital"  in  every  case  of  injury  to  an  em- 
ploye. Special  rule  2  provides  that,  in  case  an 
Injured  employe  cannot  be  moved,  he  shall  be 
placed  In  care  of  "the  nearest  local  agent,"  and 
that  "the  nearest  available  local  surgeon"  shall 
be  summoned;  except  that  there'  be  absolute 
necessity,  and  then,  "for  the  first  attention 
only,"  the  nearest  competent  surgeon  shall  be 
secured  until  "the  local  surgeon  can  reach  the 
spot."  By  special  rule  3  provision  Is  made 
for  stretchers  to  be  kept  at  the  stations  and 
In  the  baggage  cars.  Special  rule  4  requires 
a  report  by  wire  to  the  hospital  surgeon  to  be 
sent  by  "the  conductor  In  charge  of  the  train 
having  patients."  In  case  of  Injury  by  vsrreck 
to  a  number  of  passengers  or  employes,  spe- 
cial rule  5  provides  for  the  summoning  of  the 
local  surgeons,  and  also  other  competent  sur- 
geons, and,  besides,  for  notification  "by  wire 
at  once  to  the  nearest  hospital  and  the  chief 
officers  of  the  road."  In  case  of  injury  to  citi- 
zens, trespassers,  and  others  not  employes  or 
passengers,  those  in  charge  are  required  by 
special  rule  6  to  give  notice  to  the  local  author- 
ities, and  also  to  "notify  by  wire  the  general 
claim  agent  at  St  Louts."  Such  injured  per- 
sons are  not  to  be  sent  "to  company's  hos- 
pitals," and  no  employe  is  to  Incur  expenses 
In  such  cases,  "except  for  surgeon  for  first  at- 
tention only,  without  special  authority  from 
the  general  claim  agent."  Special  rule  7  pro- 
vides that,  in  case  of  death  of  passenger,  em- 
ploye, or  others,  notice  is  to  be  given  to  "the 
chief  officers  of  the  road,"  and  others  named, 
but  no  expenses  are  to  be  Incurred  "until  first 
specially  authorized  by  the  chief  surgeon  ot 
general  claim  agent."  It  further  appears  from 
the   evidence  tiiat   the  money  exacted  from 
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the  employes  goes  Into  the  company's  treasury, 
and  that  It  Is  paid  out  again  In  quite  the  same 
way  as  In  case  of  any  other  department  of 
tbe  Wabash  Railroad  Company.  The  accounts 
of  the  hospital  department  are  kept  and  the 
bins  audited  by  the  general  auditor  of  the 
road,  and  the  bills  are  paid  by  the  general  treas- 
urer. The  hospital  department  has  no  treas- 
ury or  fiscal  officer  of  Its  own,  as  separate  or 
apart  from  the  general  treasury  and  auditing 
departments  of  the  Vvabash  Railroad  Compa- 
ny. Indeed,  so  far  as  any  Independence  of 
control  of  the  Wabash  Company  goes,  the  med 
ical  department  cannot  be  distinguished  from 
any  of  the  other  great  departments  of  that 
system.  There  Is  no  written  ccmtract  or  agree- 
ment of  any  kind  between  the  hospital  depart- 
ment of  the  company  and  the  company  Itself. 
All  Is  directed  by  the  general  management 
Outside  of  tbe  rules  prescribed  by  the  compa- 
ny, theie  la  no  authority  for  any  action  of  the 
d^artment  or  the  employes.  The  title  to  the 
ground  upon  which  the  Peru  hospital  is  locat- 
ed Is  held  by  the  ylce  president,  general  man- 
ager, and  assistant  secretary  of  the  company, 
MB  trustees  of  the  hospital  fund,  subject,  how- 
ever, to  the  order  and  direction  of  the  board 
of  directors  of  the  Wabash  Railroad  Company. 
The  evidence,  all  considered,  shows  clearly 
that  the  properly  of  the  medical  department, 
quite  tbe  same  as  the  property  of  any  other 
department,  of  the  road,  is  wholly  under  the 
control  and  management  of  the  company;  and 
that,  although  the  funds  for  Its  support  are 
drawn  from  the  wages  of  the  employ&i,  they 
are  but  nominally  in  the  hands  of  the  trustees 
named,  and  are  so  held  by  them  merely  for  tbe 
convenience  and  advantage  of  the  company. 
So  far  as  the  trustees  act  in  relation  to  such 
property,  they  act  as  officials  of  the  company. 
The  company  undertook  to  care  for  its  dis- 
abled employes  out  of  moneys  derived  from 
their  own  monthly  wages,  and  the  plan  devised 
for  the  hospital  department  has  been  contrived 
as  the  means  of  carrying  out  that  undertaking. 
Whatever  defects  may  be  found  in  the  plan 
adopted,  or  In  the  manner  In  which  it  has  been 
conducted,  It  appears,  on  the  whole,  to  be  a 
wise  and  praiseworthy  undertaking.  It  would, 
however,  be  a  great  wrong  to  hold  that  the 
obligation  to  comply  with  the  duty  so  assum- 
ed by  the  company  could  be  lightly  thrust  aside 
by  laying  It  upon  the  shoulders  of  the  officials 
who,  under  direction  of  the  company,  are  pla- 
ced In  charge  of  the  several  hospitals  and  re- 
lief system  established  by  the  company  Itself. 
Here,  as  in  Railway  Ca  v.  Sullivan,  141  Ind. 
83,  40  N.  B.  188,  the  appellant  company,  hav- 
big  undertaken  to  provide  Its  Injured  and  sick 
employes  with  medical  and  surgical  assist- 
ance, was  bound  to  exercise  reasonable  dili- 
gence In  the  selection  and  retention  of  its  phy- 
sicians and  other  attendants.  This  reasonable 
diligence  Included,  of  course,  the  duty  to  su- 
pervise the  work  of  its  hospitals,  and  to  dis- 
charge any  appointees  who,  although  reason- 
ably competent  at  the  time  of  their  appoint- 
meat,  bad,  on  account  of  the  nse  of  intoxi- 


cants and  narcotics,  or  for  other  causes,  since 
become  incompetent  This  was  particulariy 
the  case  where  the  Incompetency  of  the  surgeon 
in  chief  had- become  notorious  In  the  com- 
munity, so  that  the  appellant's  supervising  offi- 
cials must  have,  or  at  least  ought  to  have, 
Imown  It 

The  criticism  of  counsel  In  regard  to  Instruc- 
tions given  and  refused  and  those  modified  by 
the  court,  has  all,  as  we  think,  been  sufficient- 
ly considered  tai  what  we  have  said  of  the 
contract  relation  of  appellant  and  appellee, 
and  of  the  hospital  system  as  a  department  of 
tbe  appellant  company.  Having  found  no 
available  error  in  tbe  record,  tbe  Judgment  la 
affirmed. 

HACKNST  and  McCABE,  JJ.,  dissent 


CITT  RT.  CO.  V.  OmZBNS'  ST.  R.  CO.  et 
(Supreme  Court  of  Indiana.     Dec.  16,  1888.) 
Btbkkt  Railroads — CoNSTKVonoit  of  Framchiss 

—  BXTENSION  —  VaUDITT  —  CON  FLICTINO    FraN- 

cnisB  —  Unoooopibd  Btrbiits  —  Completion  op 

Traces  —  Constitotionai.  Law  —  Control  op 

Btrcbts. 

LActs  1861,  p.  75  (Rev.  St  1894,  (  5450; 
Homer's  Rev.  St  1897,  (  4143  et  seq.),  author- 
izes tbe  organization  of  street-railway  com- 
panies, which  are  declared  to  be  "corporate  In 
perpetuity,"  and  provides  that  such  companies 
shall  first  obtain  the  city's  consent  to  the  con- 
struction of  their  roads  through  the  streets  of 
any  city,  and  that  the  act  shall  not  take  from 
the  city  the  exclusive  control  of  its  streets. 
A  city  passed  an  ordinance  granting  a  street- 
railroad  company  a  franchise  to  operate  on  its 
streets  for  a  stated  period,  and  afterwards 
extended  such  period.  BM.  that  the  street- 
railway  company  had  not,  without  further  leg- 
islation, the  right  to  continue  the  operation  of 
its  railroad  on  such  streets  after  expiration  of 
the  time  fixed  by  the  ordinances. 

2.  Where  a  street-railroad  company  incor- 
porated under  said  provisions  accepted  an  or- 
dinance of  a  city  {rrantiDK  it  a  franchise  to 
operate  its  road  on  the  city  s  streets  for  a  stat- 
ed period,  and  thereafter  sought  and  secured 
an  extension  of  such  period,  it  by  so  doing,  in 
conjanction  with  the  city,  construed  said  act  as 
giving  it  no  power  to  occupy  streets  beyond  tbe 
time  granted  by  tbe  city,  and  was  bound  by 
such  construction. 

3.  The  fact  that  a  city  has  given  a  street- 
railway  company  permission  to  construct  its 
road  on  all  the  streets  of  the  city,  and  that 
thereunder  such  company  occupied  a  portion  of 
the  streets,  does  not  make  a  franchise  granted 
by  the  city  to  another  company  during  the  life 
of  the  former  franchise  invalid  as  to  streets 
not  occupied  by  the  former  company,  since  its 
franciiise  was  exclnsire  only  as  to  streets  on 
which  it  had  constructed  its  road,  and  from  the 
time  of  such  construction. 

4.  Where  a  city  authorized  a  street-railroad 
company  to  construct  its  road  on  all  tlie  streets 
of  the  city,  and  thereafter,  during  the  life  of 
such  franchise,  authorized  another  company  to 
construct  a  street-railroad  system  on  the  same 
streets,  the  rights  of  the  two  companies  during 
the  co-existence  of  the  two  charters,  as  to  un- 
occupied streets,  were  equal,  and,  where  one 
company  thereafter  constructed  Its  road  on  any 
of  such  streets,  its  right  as  to  so  much  thereof 
as  was  necessary  for  the  proper  operation  of 
its  cars  was  exdnaiva. 
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6.  A  contract  by  which  a  dty  aathorised  a 
■treet-railroad  company  to  construct  a  system 
of  street  railroads  on  its  streets,  in  considera- 
tion of  an  annual  payment  to  the  dty  by  sach 
company,  and  its  agreement  to  repair  and  clean 
that  part  of  the  streets  occupied  by  Its  trades, 
the  fare  being  limited,  and  the  bndertalcinga  of 
the  company  secured  by  anffldent  indemnity, 
is  legal  and  binding  aa  between  the  dty  and 
the  company,  even  thongh  the  contract  may 
not  be  an  advantageous  one  for  the  city. 

8.  After  passage  of  two  municipal  ordinances, 
one  of  which  granted  a  street-railroad  fran- 
chise for  a  term  and  the  other  of  which  ex- 
tended it,  the  dty  attorney  advised  the  city 
that  the  extension  was  {nvalid.  Hie  dty  then 
granted  a  franchise  to  construct  a  street-rail- 
road system  in  the  dty's  streets,  including 
those  occupied  under  the  former  franchise,  to 
another  company,  on  condition  that  a  certain 
portion  of  its  system  should  be  constructed 
within  a  spedfied  time,  the  contract  providing 
that  delays  caused  by  judidal  restraint  of  the 
construction  should  not  be  counted,  and  delays 
caused  solely  by  Injunctions  against  the  CDnstrnc- 
tion  issued  becanse  of  the  prior  franchise  should 
extend  the  term  of  the  second  franchise  for  a  time 
not  to  exceed  a  stated  period.  The  extension  of  the 
original  franchise  was  afterwards  adjudged  valid. 
EM,  that  the  second  franchise  was  not  invalid, 
as  granted  under  a  mistake  of  law  or  of  fact 

7.  Where  a  street-railway  franchise  required 
the  company  to  complete  its  road  on  certain 
streets  within  a  stated  time,  and  another  com- 
pany, without  authority  so  to  do  and  without 
consent  of  the  former  company  or  of  the  dty, 
forcibly  took  possession  of  such  streets,  and 
extended  its  road  over  them,  the  latter  com- 
pany could  not  complain  that  the  former  had 
failed  to  complete  its  road  over  such  streets 
within  the  required  time. 

8.  Act  June  4,  1861,  J  12  (Rev.  St  1884,  | 
5450)    Hom^B   Rev.   St   1897,   |  4143),    re- 

anires  street-railroad  companies  to  first  obtain 
lie  dty's  permission  to  lay  their  tracks  over 
said  streets,  and  provides  that  nothing  in  the 
act  shall  deprive  a  city  of  the  exclusive  con- 
trol of  its  streets.  A  company  organized  un- 
der said  act  was  by  a  dty  given  permission  to 
construct  a  street-railroad  system  on  all  the 
streets  of  the  dty.  It  constructed  a  road  on 
a  portion  of  such  streets,  and  left  others  un- 
occupied. Beld,  that  it  could  not  thereafter 
take  possession  of.  and  extend  its  road  over, 
other  streets  without  further  permission  from 
the  dty. 

8.  A  valid  contract  between  a  street-railroad 
company  and  a  city,  whereby  the  former  is 
given  a  franchise  to  construct  a  street-railroad 
system  on  the  streets  of  the  latter,  cannot  b« 
abrogated  by  an  act  of  the  legislature. 

10.  Acts  1807.  p.  154  (Homer^s  Rev.  St  1807, 
1 4154),  amending  Act  June  4,  1861,  {  12,  which 

Srovldes  that  street-railroad  companies  shall 
rst  obtain  the  city's  consent  to  lay  their 
tracks  in  streets,  and  that  the  act  shall  not  de- 
prive a  city  of  the  exclusive  control  of  its 
streets,  by  adding  that,  on  expiration  of  a 
street-railroad  franchise,  the  right  to  use  the 
streets  shall  forever  cease,  does  not  annul  an 
existing  franchise  to  operate  on  city  streets 
granted  by  a  dty  nnder  charter  authori^. 
Monks,  O.  J.,  and  Jordan,  J.,  dissenting. 

Appeal  from  circuit  coort,  Hamilton  coonty; 
J.  F.  Neal,  Judge. 

Action  by  the  dty  of  Indlanapolla  against 
the  City  Railway  Company.  Prom  a  Judg- 
ment sustaining  a  demurrer  of  plaintifF  to  de- 
fendant's answer  to  plalntlCTB  amended  and 
supplemental  complaint,  and  oTerrullng  a  de- 
murrer of  defendant  to  the  cross  complaint  of 
the  Inturener,  the  Citizens'  Street-Railroad 
Companjr,  and  tustalning  a  demurrer  of  inter- 


yener  to  the  answer  to  Its  cron  complaint,  d»- 
f  endant  appeals.    Rereraed. 

A.  O.  Harris,  BUlott  ft  Elliott,  and  John  B. 
Wilson,  tor  appellant  Miller  A  Warn  and  W. 
H.  Latta,  for  apitdlees. 

HOWARD,  J.  By  an  act  of  the  general 
assembly  approved  June  4,  1861  (Acts  1861, 
p^  75;  Rev.  St  1894,  f  5450;  Homer's  Rer. 
St  1887,  f  4143,  and  succeeding  sections),  an* 
thorlty  was  given  for  the  incorporation  of 
street-railroad  companies,  with  the  condition 
that  such  companies  should  "first  obtain  th^ 
consent  of  the  conunon  councQ  to  the  location, 
surrey  and  construction  of  any  street  railroad 
through  or  across  the  public  streets  of  any 
dty  before  the  construction  of  die  same  shall 
be  commenced."  On  January  18,  1864,  under 
authority  of  said  act,  and  by  ylrtue  of  other 
powers  vested  in  its  common  coundl,  the  ap- 
pellecf  dty  of  Indianapolis  passed  an  ordinance 
granting  to  the  Citizens'  Btreet^Ballway  Com- 
pBLuy  of  Indianapolis  consent  to  lay  a  passengW 
street  railroad  In  and  along  certain  streets  of 
said  dty,  to  be  operated  by  animal  power 
only.  The  fianchise  so  granted  was  for  the 
term  of  SO  years  from  the  date  of  the  ordl* 
nance.  By  a  supplemental  ordinance,  passed 
September  18, 1865,  permission  was  given  said 
street-railway  company  to  lay  and  operate  its 
tracks  hi  and  along  all  the  streets  of  the  dty; 
and  on  April  7,  1880,  a  third  ordinance  was 
passed,  by  which  the  right  to  operate  said 
street  railroad  was  extended  to  87  years  from 
January  18,  1864.  In  April,  1888,  the  ap- 
pellee Citizens'  Street-Railroad  Company  was 
Incorporated,  and  purchased  from  the  said 
Citizens'  Street-Railway  Company  its  eotite 
ralhroad  system  In  said  dty,  together  with  all 
its  rights,  franchises,  and  other  property.  This 
transfer  was  ratified  and  approved  by  an  or> 
dinance  of  the  city  passed  April  23,  1888.  On 
December  18,  1888,  an  ordinance  was  passed, 
and  afterwards  duly  accepted  by  the  Citizens' 
Company,  by  which  the  right  was  given  to  use 
electric  as  well  as  animal  power  on  said  street 
railroad,  but  In  no  other  way  modifying  the 
terms  of  the  ordinance  of  January  18,  1864^ 
under  which  said  appellee  continued  to  oper- 
ate its  railroad  system.  On  April  24, 1883,  the 
appellant,  the  City  Railway  Company,  entered 
Into  contract  with  the  d^,  by  Its  board  of 
public  works,  for  the  construction  of  a  street- 
railroad  system  for  said  dty,  which  contract 
was  on  said  day  confirmed  by  an  ordinance 
of  the  common  council  The  question  as  to 
the  validity  of  this  last-mentlcmed  contract 
and  ordinance  presents  the  chief  matters  for 
our  examination  and  decision. 

Many  questions  growing  out  of  tiie  foregoing 
ordinances  and  the  act  of  1861,  supra,  were 
considered  In  Citizens'  St  R.  Co.  v.  City  Ry. 
Co.,  56  Fed.  746,  and  64  Fed.  647,  and  In  City 
Ry.  Co.  T.  Citizens'  St  R.  Co.,  166  U.  8.  657, 
17  Sup.  Ct  653.  In  the  case  last  cited,  the 
supreme  court  of  the  United  States  beld  that 
under  the  ordinance  of  January  18,  1864^  as 
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amended  by  the  ordinance  of  April  7,  18S0, 
tlie  Cltbeens'  Company  had  a  valid  contract 
with  the  city,  which  wonld  not  expire  until 
January  18,  1901.  The  correctness  of  thli 
holding  does  not  seem  to  be  seriously  contro- 
verted by  any  of  the  parties  to  the  present 
action.  Neither  does  it  seem  to  be  In  dispute 
that  the  City  Company,  under  the  contract  and 
ordinance  of  April  24,  1893,  has  no  rights,  as 
against  the  Citizens'  Company,  In  so  far  as 
concerns  streets  and  parts  of  streets  occupied 
by  the  latter.  The  question  remains  whether 
the  contract  of  Aprfl  24,  1893,  to  valid  u  be- 
tween the  dty  and  the  City  Company,  in  so 
far  as  concerns  streets  and  parts  of  streets  not 
occupied  by  the  Citizens'  Company. 

An  answer  to  this  question  will,  however, 
require  that  we  first  determine  the  extent  and 
duration  of  the  rights  of  the  Citizens'  Company 
under  its  diarter.  There  to  no  controversy 
wliatever  as  to  the  validity  of  the  original 
ordinance  of  January  18,  1884,  under  which 
said  company  derived  its  80-year  franchise. 
The  extension  ocdlnance  of  April  7,  1880,  nn- 
dec  which  Oie  term  of  the  company  was 
lengthened  to  87  years,  was  held  to  be  also 
valid,  by  the  Bopreme  court  of  the  United 
States,  in  City  Ry.  Ooy  t.  Citlsens'  Bt  B.  Co., 
supra,  and  we  are  content  with  the  reasons 
given  by  that  Ugh  court  in  support  of  the 
conclusion  there  reached. 

Granting,  then,  that  the  Oltlsena^  Company, 
under  the  act  of  1801,  supra,  and  under  the 
ordinances  of  January  18,  1864,  and  April  7, 
1880,  has  the  right  to  use  the  streets  occupied 
by  It,  and  which  It  may  hereafter  lawfully 
occupy,  up  to  the  full  term  of  87  years,  or  un- 
til January  18, 1901,  the  Inquiry  arises  whether 
without  additional  legtolatlon,  or  consent  given 
by  the  dty,  the  company  may  continue  to  ex- 
ercise its  franchise  after  that  date.  We  think 
it  cannot  It  to  true  that,  by  the  second  sec- 
tion of  the  act  of  1861,  a  street-railroad  com- 
pany, wheA  duly  organised,  to  declared  to  be 
"a  body  politic  and  corporate  in  perpetuity"; 
but  by  the  twelfth  section  of  the  act,  from 
which  we  have  already  quoted,  It  to  also  de- 
clared that  "nothing  In  this  act  contained  shall 
be  so  cooatrued  as  to  take  away  from  the  com- 
mon councils  of  Incorporated  cities  the  exclusive 
powers  now  ezerctoed  over  the  streets,  high- 
ways, alleys  and  bridges  within  the  corporate 
limits  of  such  dtles."  And  It  to  there  further 
declared  that,  before  constructing  its  railroad, 
any  such  company  shall  first  obtain  the  con- 
sent of  the  common  council.  It  may  well  be^ 
therefore,  that,  subject  to  the  right  of  the  legis- 
lature to  amend  or  repeal,  retained  in  the  elev- 
enth section  of  the  act,  the  franchise  of  the 
company  to  perpetuaL  But  the  exercise  of 
that  franchise  requires  the  consent  of  the  com- 
mon council  of  the  dty  as  a  condition  preced- 
ent 

It  is  not  pretended  that  any  such  consent 
has  been  given  in  this  case  to  the  Citizens' 
Company,  except  for  the  term  of  87  years  from 
January  18.  1864.  It  would  never  do,  as 
Bcfuua  to  OS,  to  admit  that  by  fii-at  asreelng 


to  allow  Che  company  to  enter  upon  its  streets^ 
and  continue  there  for  a  definite  term,  the  city 
had  thereby  given  up  forever  that  exduslva 
control  over  its  streets  which  the  same  sec- 
tion of  the  act  says  shall  never  be  Impaired 
by  any  construction  that  may  be  given  to  the 
statute  As  well  contend  that  the  landowner, 
by  allowing  a  tenant  to  enter  upon  and  cultl- 
vate  his  farm  for  a  limited  period,  had  thereby 
lost  forever  the  right  to  reoccupy  it  himself, 
even  after  ther  time  prescribed  in  the  leas*  had 
expired.  The  very  circumstance,  too,  that  the 
statute  provides  for  the  consent  of  the  dty 
to  the  exerdse  of  the  franchise.  Implies  that 
the  dty  may  give  or  refuse  such  consent  ac- 
cording to  its  own  discretion;  and,  if  It  give 
consent  such  cousent  may  be  with,  such  lim- 
itations and  conditions  as  the  dty  may  deem 
constotent  with  its  own  welfare  and  the  wd- 
fare  of  its  citizens.  It  to  not  contended  that 
in  giving  consent  the  dty  may  not  make  all 
reasonable  requirements  as  to  location  of  rails, 
running  of  cars,  kind  of  motive  power,  re- 
pair and  Improvement  of  streets  occupied  by 
tracks,  amount  of  fare  diarged,  and  numer- 
ous other  detalto,  and  it  to  Inconcdvable  that 
the  much  more  Important  consideration  as  to 
the  length  of  time  dturing  which  the  company 
may  occupy  the  streets  should  not  also  be  la 
the  control  of  the  dty.  Moreover,  the  com- 
pany, bj  accepting  the  original  grant  for  30 
years,  given  in  the  ordinance  of  January  18, 
1864,  and  also  In  seeking  and  accepting  the 
extension  of  that  grant  for  7  years  longer,  giv- 
en in  the  ordinance  of  April  7,  1880,  has,  in 
conjunction  with  the  dty,  put  a  practical  con- 
struction npon  the  act  under  which  it  dalms 
corporate  extotence.  It  would  hardly  be  con- 
sonant with  common  honesty,  as  practiced  be- 
tween man  and  man,  to  seek  for  and  enter  hito 
a  contract  first  for  SO,  and  afterwards  for  37, 
years,  and  then,  when  the  right  liad  been  en- 
Joyed  for  the  time  stipulated  and  agreed  to^ 
to  turn  around  and  claim  that  the  contract 
was  without  a  time  limit;  that  the  tenant  for 
a  term  of  years,  being  once  In,  had  thereby  be- 
come the  owner  of  the  fee  simple.  We  haw 
no  doubt  therefore,  that  the  right  of  the  Cltl- 
■ens'  Company  to  'exercise  Its  franchise  will 
terminate  on  Jantiary  18,  1001.  See  the  forci- 
ble argument  of  Judge  Baker,  to  the  same 
effect  in  64  Fed.  656-65& 

The  question  then  recurs  as  to  the  validity 
and  scope  of  the  contract  entered  into  April 
2i,  1893,  between  the  dty  and  the  City  Rail- 
way Company.  As  bearing  on  the  question  so 
raised,  it  was  said  by  Judge  Woods  In  Citl- 
aens'  St  B.  Co.  T.  City  By.  Co.,  64  Fed.  647: 
"In  BO  far,  therefore,  as  the  contract  of  April 
24,  1893,  by  Its  terms  confers,  or  attempts  to 
confer,  upon  the  defendant  company  the  right 
to  lay  its  tracks  In  the  place  of  the  tracks  of 
the  Citizens'  Company,  or  to  appropriate  those 
tracks,  it  is  an  invaslou  of  the  rights  of  the 
latter  company,* and  should  be  enjoined.  I  am 
not  to  be  understood  as  meaning  that  under 
the  ad  of  1801  [the  city  charter]  the  city  may 
not  authorize   the  defendant  or  any   other 
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eompany  to  lay  its  tracks  In  the  same  streets 
m  wtalcb  the  compUUnant's  tracks  are  laid; 
bat,  without  additional  legislation,  the  cars  of 
one  company  may  not,  without  consent,  mn 
upon  the  rails  of  another  company,  nor  may 
the  rails  of  one  be  so  laid  as  to  prevent  or 
needlessly  Impede  the  running  of  the  other's 
cars."  This  is  a  true  and  comprehensive  state- 
moit  of  law,  and  Is  in  full  harmony  with  what 
has  always  been  held  by  this  court  So,  it 
was  said  In  Indianapolis  Cable  St  B.  Co.  v. 
Citizens'  St  R.  Co.,  127  Ind.  3G9,  24  N.  B. 
1054,  and  26  N.  B.  893,  Coffey,  J.,  speaking 
for  the  court:  "The  ordinance  granting  to  the 
Citizens'  Street-Ballway  Company  the  right 
to  construct  street  railways  upon  streets  of  the 
dty  of  Indianapolis  does  not  grant  to  it  the  ez- 
doslve  right  to  construct  street  railways  there- 
on. Indeed,  *  *  *  it  Is  conceded  that  the 
common  council  may  grant  to  other  persons  or 
corporations  the  same  right  Where  the  sov- 
ereign has  granted  a  special  charter  to  a  cor- 
poration to  conduct  a  particular  business,  with- 
out granting  any  exclusive  privileges  over  that 
business,  the  same  sovereign  may,  in  like  man- 
ner, grant-special  charters  to  other  corporations 
to  carry  on  the  same  business,  and  where 
there  Is  a  conflict  of  profits  between  them  the 
first  has  no  remedy.  Turnpike  Co.  v.  Smith, 
80  Ind.  290;  Charles  River  Bridge  v.  Warren 
Bridge  Ca,  U  Pet  420.  Acthig  upon  this 
well-known  principle,  the  common  council  of 
the  city  of  Indianapolis  granted  to  the  appe- 
lant the  right,  also,  to  construct  maintain,  and 
operate  street  railroads  upon  the  streets  of  the 
city  of  Indianapolis.  At  this  point  the  ques- 
tion arises  as  to  what  were  the  respective 
rights  of  the  appellant  and  the  appellee,  In  so 
far  as  they  had  the  right  to  occupy  the  streets 
of  the  city,  as  between  themselves.  As  to  the 
unoccupied  streets,  our  opinion  Is  that  they 
stood  upon  an  equality,  and  that  the  contro- 
versy resolved  Itself  Into  a  question  of  first 
occupancy."  In  the  same  connection  the  court 
cites  EUiott,  Roads  &  S.  670,  where  the  learn- 
ed author  says:  "If  the  company  which  se- 
cured the  first  grant  actually  occupies  the 
streets  It  is  authorized  to  use,  then  there  is 
much  reason  for  affirming  that  its  right  to  the 
part  of  the  street  actually  occupied  and  used 
la  paramount  and  exclusive." 

While,  therefore,  it  is  clear,  to  repeat  the 
strong  words  of  Judge  Woods,  that  without 
additional  legislation,  "the  cars  of  one  com- 
pany may  not  without  consent  run  upon  the 
rails  of  another  company,  nor  may  the  rails 
of  one  be  so  laid  as  to  prevent  or  needlessly 
impede  the  running  of  the  other's  cars,"  yet  it 
is  equally  clear  that  one  company  cannot  have 
a  monopoly  of  the  streets.  There  can  be  no 
question,  therefore,  that  In  April,  1893,  or  at 
any  other  time,  the  city  might  as  it  did,  enter 
into  contract  with  the  appellant  company  to 
lay  a  street  railroad  upon  any.  streets  or  parts 
of  streets  not  actually  occupied  by  the  tracks 
of  the  appellee  railroad  company  <h*  needed  for 
the  operation  of  Its  road.  The  contract  of 
April  24|  1883,  consequently,  is  valid  as  be- 


tween the  City  Company  and  die  dty,  in  so 
tar  as  it  does  not  Interfere  with  the  prior 
rights  of  the  Citizens'  Company.  As  to  unoc- 
cupied streets,  prior  to  January  18,  1901,  the 
rights  of  the  two  companies  are  equaL  As  to 
streets  actually  and  legally  occupied  by  ei- 
ther company.  Including,  however,  only  so 
much  of  such  streets  as  may  be  necessary  tot 
the  proper  operation  of  Its  cars,  the  rights  of 
such  occupying  company  are  exclusive. 

As  to  the  city  Itself,  it  Is  clear,  from  what 
has  l>een  said,  that,  as  between  it  and  the 
City  Company,  the  contract  of  April  24,  1893, 
Is  unquestionably  binding  and  valid.  It  would 
be  strange,  Indeed,  if  the  law  were  so  unjust 
and  unreasonable  as  to  forbid  a  city  to  enter 
into  a  contract  such  as  that  shown  in  the  rec- 
wd,  providing  for  the  payment  annually  into 
the  dty  treasury  of  thousands  of  dollars,  thus 
lowering  taxation;  providing  for  the  improve- 
ment repair,  and  cleaning  of  so  much  of  the 
streets  as  is  occupied  by  the  tracks,  and  a  foot 
and  a  half  on  either  side,  thus  lowering  street 
assessments;  and  providing  for  what  Is  prac- 
tically equivalent  to  a  four^ent  fare,  thus  low- 
ering to  the  people  their  dally  expenses  for 
street-car  fare;  besides  securmg  all  these  benef- 
icent results  by  the  giving  of  a  bond  to 
the  city  In  the  sum  of  $100,000.  But  whether 
the  contract  may  be  an  advantageous  one  for 
the  city  and  the  people  or  not  it  is  very  plain. 
In  any  event  that  the  city  had  the  right  to 
enter  into  suob  contract,  and  that  the  same 
Is  legal  and  binding  as  between  the  city  and 
the  City  Railway  Company. 

Nor  is  there  anything  in  the  contention 
that  because  the  parties  to  this  contract  were 
In  Ignorance  of,  or  mistaken  as  to,  the  law 
or  the  facts  relating  to  the  subject-matter 
of  the  contract  the  same  Is  therefore  not 
binding  between  them.  This  contention  is 
based  upon  the  circumstance  that  the  city 
attorney,  shortly  prior  to  the  making  of  the 
contract  gave  It  as  his  opinion  that  the  con- 
tract of  the  Citizens'  Company  would  expire 
January  18^  1894;  whereas,  said  contract 
woidd  not  In  fact  expire  until  January  18, 
1901.  The  contract  Itself,  however,  shows 
that  this  circumstance  was  taken  into  consid- 
eration and  fully  provided  for.  It  was  plain- 
ly deemed,  in  the  contract  with  the  City 
Company,  that  it  was  a  matter  of  uncer- 
tainty whether  the  Citizens'  franchise  would 
terminate  in  1894  or  In  1901.  To  be  prepared 
for  either  contingency,  a  contract  in  prsesenti 
was  entered  Into  on  April  24,  1893,  In  which 
it  was  provided  that  six  miles  of  lines  should 
be  constructed  within  six  months,  and  all 
lines  specified  In  the  contract  should  be  con- 
structed within  eighteen  months.  That  was 
an  ample  and  proper  preparation  for  the  con- 
struction of  a  complete  system  of  street  rail- 
roads for  the  city,  In  case  the  Citizens*  fran- 
chise should  terminate  January  18, 1894.  But 
because  It  was  uncertain  whether  the  Citizens' 
Company  might  not  have  a  right  to  exercise 
Its  franchise  until  January  18,  1901,  as  to 
the  streets  actually  occupied  by  i^  the  fol- 
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lowing  iKovlaoB  were  Introduced  into  section 
22  of  the  contract:  "Provided,  however,  that 
should  the  constmctlon  of  one  or  more  of  said 
lines,  or  the  carrying  out  of  any  of  the  pro- 
visions of  this  agreement,  be  delayed  by  the 
Injunction  or  order  of  any  court  of  competent 
jurisdiction,  the  time  so  lost  shall  be  added 
to  the  time  herein  specified,  within  which 
the  same  shall  be  constructed:  provided,  fur- 
ther, Bbonld  the  completion  or  oi>eratlon  of 
the  main  portion  of  said  lines  be  delayed  by 
the  order  of  any  court  of  competent  jurisdic- 
tion, and  which  order  shall  be  made  solely 
by  reason  of  any  franchise  or  grant  hereto- 
fore made  to  any  other  company  or  com- 
panies, and  that  said  party  of  second  part 
shall  have  In  good  faith,  by  every  reasonable 
effort,  resisted  the  granting  and  continuance 
of  said  order,  and  shall  have  used  every  rea- 
sonable endeavor  to  comply  with  its  said 
agreement  to  construct  and  operate  said  lines, 
the  time  so  lost  shall  be  added  to  the  term 
of  this  agreement:  provided,  that  said  ex- 
tension shall  not  be  for  a  longer  time  than 
tor  six  years'."  The  plain  import  of  these 
provisos  Is  that  there  was  no  Ignorance  or 
mistake  as  to  the  fact  or  the  law,  but,  on 
the  contrary,  there  was  a  clear  recognition  of 
the  uncertainty  of  the  time  which  the  courts 
might  construe  to  be  the  termination  of  the 
Citizens'  Company's  contract,  and  hence  the 
City  Company's  contract  was  so  drawn  as, to 
provide  for  both  contingencies.  It  was  a  con- 
tract in  prmsenti  as  to  all  unoccupied  streets 
and  parts  of  streets,  and  also  a  contract  as  to 
all  other  streets  as  soon  as  they  should  be  va- 
cated by  the  occupying  company.  The  con- 
tract could  not  be  more  fitly  drawn,  so  as 
to  provide  for  either  contingency.  There 
was,  then,  no  Ignorance  or  mistake  of  fact 
or  law,  but  a  contract  fully  Intelligible  to 
both  parties  thereto.  The  proviso  was— 
First,  that  any  time  lost  in  the  completion 
of  any  line  or  lines,  by  reason  of  any  order 
of  court  in  relation  thereto,  should  be  added 
to  the  time  prescribed  for  the  completion  of 
such  line  or  lines;  and,  second,  that,  if  the 
time  lost  should  be  by  order  of  court  made 
solely  on  account  of  a  franchise  theretofore 
granted  to  any  other  (the  Citizens')  company, 
then  such  time,  not,  however,  more  than  six 
years,  should  be  added  to  the  term  of  the 
contract  In  other  words,  all  time  lost  by 
reason  of  any  order  of  court  should  be  added 
to  the  time  given  to  complete  any  line  or 
lines;  and  all  such  lost  time,  up  to  six  years, 
if  due  to  the  franchise  of  the  Citizens'  Com- 
pany, should  be  added  to  the  term  of  the 
franchise  of  the  Citj  Company. 

But  it  Is  said  that  there  was  no  order  of 
court  enjoining  the  construction  of  any  of  the 
lines  until  the  decree  of  the  United  States 
circuit  court,  November  10,  1804,  notwith- 
standing which  the  company  did  not  enter 
upon  the  performance  of  Its  agreement. 
This,  If  uncxcused,  might  perhaps  he  ground 
for  annulling  the  contract  with  the  City 
Company  for  failure  to  comply  with  its  terms. 
62  N.K-U 


But,  even  if  this  were  true,  there  is  nothing 
In  the  action  here  brought,  oi  in  any  of  the 
pleadings  filed,  that  looks  to  a  forfeiture  of 
the  contract  of  the  City  Company,  or  that 
would  even  authorize  such  forfeiture. 

It  Is  to  be  remembered,  also,  that  the  bill 
In  equity  to  enjoin  the  City  Company  was 
filed  in  the  United  States  circuit  court  by  the 
Citizens'  Company,  May  11,  1893,  within  a 
few  days  after  the  making  of  the  City  Compv 
ny's  contract  Citizens'  St  R.  Co.  v.  City 
Ry.  Co.,  and  City  Ry.  Co.  v.  Citizens'  St  R. 
Co.,  64  Fed.  647,  and  166  U.  S.  557,  17  Sup. 
Ot  633.  More  than  this,  however.  It  Is  aver- 
red in  the  City  Company's  answer  to  the 
amended  complaint  of  the  city,  in  this  case, 
and  admitted  by  demurrer  thereto,  that  the 
six  miles  of  unoccupied  streets,  designated 
the  "Xorth  and  South  Line,"  and  which  the 
City  Company  was  to  complete  in  six  months, 
was,  during  the  very  time  of  the  passage  of 
the  ordinance  of  April  24,  1S03,  and  without 
the  consent  of  the  city,  violently  and  forcibly 
taken  possession  of  by  the  Citizens'  Com- 
pany, which  thereupon,  against  the  written 
objection  and  protest  of  the  City  Company, 
proceeded  to  extend  its  lines  of  street  rail- 
road upon  said  "North  and  South  Line."  The 
Citizens'  Company,  by  its  acts,  is  therefore 
In  no  position  to  charge  the  City  Company 
with  a  failure  to  resist  such  action  by  phys- 
ical force  and  so  comply  with  its  contract 
The  contract  of  April  24,  1S03.  contemplated 
legal,  not  armed,  proceedings  for  the  perform- 
ance of  its  conditions.  That  the  building  of 
the  Citizens'  road  upon  the  "North  and  South 
Line,"  without  seeking  or  receiving  permis- 
sion from  the  city,  was  an  Illegal  act  Is  ap- 
parent, as  we  have  seen,  from  the  terms  of 
the  act  of  the  legislature  under  which  the 
Citizens'  Company  was  organized.  It  is 
there  provided.  In  section  12  of  the  act,  that 
the  consent  of  the  city  must  be  obtained  for 
"the  location,  survey,  and  construction"  of 
any  line  through  or  across  any  public  street 
before  the  construction  of  such  line  is  com- 
menced. That  the  building  of  this  "North  and 
South  IJne"  by  the  Citizens'  Company  was  un- 
authorized, was  likewise  the  holding  of  botb 
the  judges  In  Citizens'  St  R.  Co.  ▼.  City 
Ry.  Co.,  supra.  Said  Judge  Woods,  in  speak- 
ing of  the  Citizens'  Company:  "By  Its  own 
charter,  as  I  construe  It— Indeed,  according 
to  the  plain  letter,— It  had  no  right  to  com- 
mence construction  on  a  particular  line  with- 
out first  having  obtained  the  consent  of  the 
council  to  the  'location,  survey,  and  construc- 
tion' proposed.  The  necessity  for  this  con- 
sent was  not  affected,  as  I  think,  by  any- 
thing contained  In  the  ordinance  of  January 
18,  1864,  or  in  the  supplemental  ordinance  of 
September  18,  1805.  •  •  •  By  its  own 
charter  the  complainant  had  no  right  to  enter 
upon  a  street  without  the  consent  of  the  city, 
and  the  city  was  free,  with  or  without  re.v 
son,  to  give  or  withhold  its  consent"  And 
Judge  Baker  said:  "Prior  to  the  designation 
of    the    additional  north  and  south  streets 
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for  tbe  use  of  the  defendant  [the  Olty  Com- 
pany], the  complainant  [the  Citizens'  Com- 
pany] h^d  no  lines  upon  those  streets  except 
a  fragment  upon  South  Pennsylvania  street, 
which  had  been  practically,  If  not  legally, 
abandoned.  I  do  not  think  the  complain- 
ant, under  the  ordinance  of  1881  or  1865,  had 
any  vested  right  to  commence  the  construc- 
tion of  a  particular  Une  without  first  obtain- 
ing the  consent  of  the  common  council  to 
the  'location,  survey,  and  construction'  of 
such  proposed  Une.  Therefore,  the  complain- 
ant, having  obtained  no  consent  from  the 
city  to  occupy  the  streets  In  questloiv  has 
no  right  to  complain  of  their  occupation  by 
the  defendant  company."  That  the  contract 
of  the  City  Company  as  to  this  unoccupied 
"North  and  South  Line"  was,  on  the  con- 
trary, valid  and  binding  between  the  par- 
ties, was  the  deliberate  opinion  of  Judge 
Baker,  wbo  said:  "It  Is  too  clear  for  debate 
that  an  these  parties  [the  board  of  public 
works,  the  common  council,  and  the  City 
Railway  Oomi>any]  have  agreed  to  the  desig- 
nation of  the  "North  and  South  Line';  that 
such  designation  has  been  approved  by  ordi- 
nance, and  accepted  by  the  defendant  com- 
pany. It  is  a  fundamental  rule  In  the  con- 
struction of  contracts  that  it  is  the  duty  of 
the  court  to  ascertain  and  give  effect  to  the 
intention  of  the  parties,  if  lawful,  whenever 
it  can  be  done,  TJt  res  magis  valeat  quam 
pereat'  It  seems  to  me,  while  the  contract 
in  regard  to  tbe  'North  and  South  Line'  is 
not  technically  formal,  that,  taken  as  a 
whole,  In  connection  with  the  ordinance  of 
April  24,  1893,  it  contains  enough  to  be  bind- 
ing on  both  contracting  parties." 

Finally,  the  contention  is  made  that  the 
legislature,  by  an  act  approved  March  5, 
1897  (Acts  1807,  p.  154;  Homer's  Rev.  St 
1897,  i  4154),  so  amended  section  12  of  the 
act  of- June  4,  1861,  supra,  for  the  incorpora- 
tion of  street-railroad  companies,  as  In  some 
way  to  abrogate  or  annul  the  contract  of 
April  24,  1893.  If  that  contract  was  in  fact 
valid  and  binding,  it  could  not  be  abrogated 
or  annulled  by  any  act  of  the  legislature  or 
of  the  city.  But  the  act  does  not  profess  to 
annul  any  contract  with  the  appellant  or 
with  any  other  company.  It  simply  provides, 
as  to  existing  time  contracts,  that  "upon  the 
final  expiration  of  such  time,  the  rights  to 
use  such  tracks  In  such  streets,  and  other 
public  places,  •  •  •  shall  immediately  ter- 
minate and  cease  forever."  It  is  well  to  re- 
member, too,  that  tbe  act  in  question  was 
an  amendment  of  the  act  of  June  4,  1861, 
whereas  the  contract  of  April  24,  1893,  was 
made  under  provisions  of  section  59  of  the 
city  charter,  approved  March  6,  1891  (Acts 
1891,  p.  137;  Rev.  St.  1804.  §  3830;  Horner's 
Rev.  St.  1897,  i  6872).  There  seems  to  be 
little  doubt,  as  intimated  by  Judge  Woods, 
hi  Citizens'  St.  R.  Co.  v.  City  Ry.  Co.,  supra, 
that,  by  reason  of  the  reservation  in  section 
11  of  the  act  of  18G1.  any  charter  scqulred 
under  tbe  act  would  be  subjec*  to  modifica- 


tion by  the  legislature,  even  as  to  franchises 
granted  thereunder;  and  this  was  expressly 
held  by  this  court.  In  the  recent  case  of  City 
of  Indianapolis  t.  Navln,  151  Ind.  — ,  47  N. 
E.  525.  But,  as  we  have  just  said,  no  at- 
tempt has  been  made  by  the  legislature, 
either  In  the  act  of  March  5,  1897,  or  else- 
where, to  abrogate  or  annul  any  franchise, 
whether  granted  under  the  act  of  1861,  <» 
under  said  section  69  of  the  city  charter. 
That  section  provides,  am<»ig  other  things, 
that  the  board  of  public  works  shall  have 
power  "to  authorize  and  empower  by  con- 
tract, telegraph,  telephone,  electric  light,  gas, 
water,  steam  or  street  car  or  railroad  com- 
panies to  use  any  street,  alley  or  public  place 
In  such  city,  and  to  erect  necessary  structures 
therein,  and  to  prescribe  the  terms  and  con- 
ditions of  such  use,  to  fix  by  contract  the 
prices  to  be  charged  to  patrons:  provided, 
that  such  contract  shall  In  all  cases  be  sub- 
mitted by  said  board  to  the  council  of  such 
dty,  and  approved  by  them  by  ordinance  be- 
tore  the  same  shall  take  effect."  This  stat- 
ute was  strictly  fdlowed  in  the  making  ot 
the  contract  of  April  24,  1893.  Tbe  board 
of  public  works  and  the  city  company  entered 
Into  the  contract,  after  which  such  contract 
was  submitted  to  the  common  council,  and 
approved  by  ordinance  duly  passed  by  that 
body. 

We,  conclude,  then,  that  the  right  of  the 
Citizens'  Company  to  exercise  Its  franchise 
upon  the  streets  of  tbe  dty  of  Indianapolis 
wUl  expire  on  January  18,  1901,  by  limitation 
of  its  contract;  and  also  that  the  agreement 
entered  Into  by  the  dty  and  the  City  Com- 
pany April  24,  1803,  was  and  is  a  valid  con- 
tract In  prtesentl  between  the  parties  there- 
to; and  that  said  City  Company,  imder  said 
contract,  bad  a  right  to  enter  at  once  upon 
the  construction  of  tbe  "N(»rth  and  South 
Line,"  and,  on  consent  given  by  the  city, 
upon  any  other  unoccupied  streets  and  parts 
of  streets  not  in  use  by  the  Citizens'  Com- 
pany or  necessary  for  tbe  reasonable  and  safe 
operation  of  its  lines;  and  that,  on  like  con- 
sent given  by  the  city,  said  City  Railway 
Company  may,  upon  tbe  expiration  of  tbe 
term  of  the.  Citizens'  Company,  and  the  vaca- 
tion of  the  streets  by  said  company,  enter 
upon  and  occupy  such  vacated  streets  few  the 
construction  and  operation  of  its  lines.  The 
Judgment  Is  reversed,  with  instructions  to 
overrule  the  demurrer  of  the  appellee  olty 
of  Indianapolis  to  tbe  answer  of  the  appel- 
lant to  the  amended  and  supplemental  com- 
plaint; to  sustain  the  demurrer  of  the  ap- 
pellant to  the  cross  complaint  of  the  appel- 
lee Citizens'  Street-Railroad  Company;  and 
to  overrule  the  demurrer  of  the  appellee  Citi- 
zens' Street-Railroad  Company  to  the  answer 
of  the  appellant  to  the  cross  complaint  of  said 
Citizens'  Street-Railroad  Company;  and  for 
further  proceedings  not  Inconsistent  with  thia 
oplnlMi. 

MONKS,  C.  J.,  and  JORDAN,  J.,  dissent 
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SCOTT  V.  8TATB  ex  reL  GIBBS. 
(Bapreme  Conrt  of  Indiana.    Dec.  14,  1898.) 
OooxTT  TsBABOxiBa— TasM  or  Orrioa— STitnn 

— QDO  WaBKANTO— CoNSTITUTION^t.    IiAW. 

1.  Under  AcU  1887,  p.  288,  proTidins  that 
tiw  term  of  county  treasurer  shall  begin  on  the 
lat  day  of  Janoarr  next  following  the  term  of 
the  present  incnmbent,  which  expired  In  Sep- 
tember, the  treasurer-elect  is  not  qualified  to 
enter  on  the  discharge  of  the  dnues  of  the 
oOce  until  the  ancceedins  January,  and  hence 
haa  no  "interert,"  within  Rer.  St  1894,  1 1146 
(Rev.  St  1881,  I  1182|  Homer's  Rer.  St 
1897,  I  1132),  so  aa  to  entitle  him  to  be  a  re- 
lator la  an  information  to  oust  the  incnmbent 
before  the  socceeding  January. 

2.Tbe  legislatnre  has  power  to  fix  the  time 
ft>r  the  commencement  .of  the  terms  of  office  of 
thoae  not  fixed  by  the  constitution. 

S.  Acts  1897,  p.  288,  providing  that  the  term 
•f  cooBty  treasurer  shall  begin  on  the  1st  day 
of  Jannary  next  following  the  term  of  the 
present  incumbent  which  expired  in  Septem- 
ber, does  not  itself  lengthen  the  term  of  the 
county  treasurer,  so  as  to  be  unconstitutional, 
■Ince  the  term  is  fixed  (Const  art  6,  t  2)  at  two 
years,  and  (article  IS^  |  8)  until  a  successor  is 
.  elected  and  qualified. 

Howard,  J.,  dissenting. 

Appeal  from  drcnlt  oonrt  HamUfon  coanty; 
Tbeo.  P.  Davia,  Special  Judge. 

Information  In  the  nature  of  a  quo  war- 
ranto by  the  state,  on  relation  of  Albert  J. 
GIbbs,  against  George  M.  Scott  From  a  Judg^ 
ment  oTermllng  a  demurrer  to  the  complaint, 
defendant  ^tpeala.    ReTeraed. 

(^rlsttan  &  Cbristlan,  Smith  &  Korbly,  and 
Hawklna  A  Smith,  for  appellant  Kane  & 
Kane,  for  appellee 

McGABE,  J.  The  appdiee'i  rdator  filed 
an  Information  In  the  nature  of  a  qno  war- 
ranto agalnat  the  appellant  to  try  the  right  of 
the  defendant  to  the  ofilce  of  treasurer  of  Ham- 
ilton county,  Ind.  It  appears  from  the  petition 
that  appellant  was  elected  to  that  ofiSoe  at  the 
November  election  in  1894,  afterwards  quail- 
fled  and  entered  npon  the  discharge  of  the  du- 
ties of  said  office  on  September  7,  1895,  and 
that  hia  two-year  term  of  office  expired  on  Sep- 
tember 7,  1897.  Appellee's  relator  was  elect- 
ed to  said  office  aa  the  successor  of  the  appel- 
lant at  the  November  election  in  1806,  and  on 
November  14,  1896,  waa  duly  commissioned 
aa  tadi  treasurer  elect  Afterwards  he  duly 
qnallfled  aa  treasurer,  by  filing  hla  official 
bond,  which  was  approved  by  the  board  of  com- 
miasloners  of  Hamilton  county  on  the  9th  day 
of  June,  1S97,  and  by  taking  the  oath  of  office 
on  September  8,  1897.  On  September  7, 
1897,  the  expiration  of  the  two  years  for  which 
appdlant  was  elected,  he  refused  to  vacate  the 
ofRce  of  treasurer,  claiming  that  by  reason  of 
tb«  passage  of  the  act  approved  March  S,  1897 
(Acta  1897,  p.  288),  which  provided  "that  the 
term  of  county  treasurer  shall  begin  on  the 
first  day  of  January  next  following  the  term 
of  the  present  Incumbent,"  he  was  entitled,  un- 
der the  constitution,  to  hold  said  office  until 
the  !atter  date.  It  said  act  is  valid,  this  claim 
must  be  tipheld.    Bbt  the  circuit  court  over- 


ruled defendant's  demurrer  to  the  complaint 
letting  forth  the  foregoing  facts,  holding  said 
act  Invalid;  and,  the  defendant  falling  to 
amend  or  plead  over,  the  court  rendered  Judg- 
ment ousting  him  from  sold  office,  and  award- 
ing possession  thereof  to  the  plaintiff's  relator 
(appellee).  The  correctness  of  this  ruling  is 
presented  by  the  assignment  of  errors  aa  the 
aole  question  npon  which  a  reversal  of  the 
judgment  is  sought 

Appellee's  learned  counsel  seek  to  uphold  the 
ruling  of  the  circuit  court  on  the  ground  that 
■aid  act  is  unconstitutional,  in  that  It  length- 
ens or  extends  the  term  of  office  of  Scott  be- 
yond two  years,  bonceding  that,  if  said  act  la 
valid  and  constltutliHial,  the  ruling  of  the  cir- 
cuit court  waa  wrong,  and  its  judgment  must 
be  reversed.  The  particular  provision  of  the 
constitution  which  it  is  contended  the  act  quot- 
ed violates  is  section  2  of  article  6  which  pro- 
vides that  "there  shall  be  elected  in  each  coun- 
ty by  the  voters  thereof,  at  the  time  of  hold- 
ing general  elections,  •  •  •  a  treasurer. 
•  •  •  The  treasurer  •  •  •  shall  continue 
In  office  two  years.  •  •  •"  But  it  is  insist- 
ed by  appellant,  and  we  think  correctly,  that 
the  act  in  question  does  not,  and  did  not, 
lengthen  or  add  any  time  to  appellant's  term 
of  office.  It  only  provides  "that  the  term  of 
county  treasurer  shall  begin  on  the  first  day 
of  January  next  following  the  term  of  the 
present  Incumbent";  and  that  is  all  there  is  of 
the  act,  except  the  enacting  clause,  the  clause 
repealing  conflicting  laws,  and  declaring  an 
emergency.  This  language  adds  nothing  to 
the  term  of  the  present  incnmbent  It  simply 
postpones  and  fixes  the  time  when  his  suc- 
cessor's term  of  office  shall  legally  begin.  That 
time  happens  to  be  nearly  three  months  after 
the  expiration  of  Scott's  two-year  term.  Hence 
It  is  argued  by  appellee  that  If  the  act  is  up- 
held, there  will  either  be  a  vacancy  In  the  of- 
fice created  by  the  act,  or  Scotfs  two-year 
term  will  be  Iragthened  from  September  '7, 
1897,  when  it  expired,  to  January  1,  1898,  by 
virtue  of  the  act  But,  as  before  observed, 
the  language  of  the  act  clearly  does  not  length- 
en or  add  any  time  to  the  present  incumbent's 
(Scotfs)  term.  Nor  does  the  language  of  the 
act  purport  to  deprive  the  present  Incumbent 
o'f  the  right  to  bold  the  office  until  bis  snc- 
cessor  is  elected  and  qualified;  nor  does  it  pur- 
port to  deprive  any  person  from  holding  the 
office  from  September  7,  1897,  the  time  when 
the  two-year  term  of  the  present  incnmbent 
expires,  until  January  1,  1898,  the  time  it  fix- 
es for  the  legal  beginning  of  the  term  of  the 
successor  to  the  present  incumbent  Though 
no  provision  is  made  in  the  act  aa  to  who 
shall  fill  the  office  during  the  time  between 
said  two  dates,  a  vacancy  cannot  result  from 
the  effect  of  the  act,  even  If  such  vacancy 
would  render  the  act  unconstitutional,  as  con- 
tended by  appellee's  relator,  because  section  S 
of  article  15  of  the  constitution  provides  that 
"whenever  it  is  provided  in  this  constitution, 
or  in  any  law  whirh  may  be  hereafter  passed, 
that  any  officer  oUier  than  a  member  of  the 
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general  assembly  abaU  hold  his  office  tor  any 
given  term,  the  same  shall  be  construed  to 
mean  that  such  officer  shall  hold  his  office  tor 
such  term  and  until  his  successor  shall  have 
been  elected  and  qualified."  Theretore  the 
provision  of  the  constitution  first  above  quot- 
ed and  relied  on  by  the  appellee  must  be  con- 
strued to  mean  "that  county  treasurers  shall 
continue  in  office  two  years,  and  until  a  suc- 
cessor is  elected  and  qualified."  Accordingly, 
It  was  adjudged  In  Koerner  v.  State,  148  Ind., 
at  pages  166,  167,  47  N.  E.  325,  that  "it  Is  set- 
tled that  all  officers  except  members  of  the 
l^Islature  hold  their  offices  under  the  constitu- 
tion for  the  term  for  which  'they  are  elected, 
and  until  their  successors  are  elected  and  quali- 
fied." Rev.  St  1894,  §  225  (Rev.  St  1881,  f 
22.'i);  Baker  v.  Kirk,  33  Ind.  517;  Stelnback 
v.  State,  38  Ind.  483;  State  v.  Bogard,  128 
Ind.  480,  27  N.  E.  1113;  BuUer  v.  State,  20 
Ind.  169;  State  y.  Berg,  50  Ind.  496. 

Under  the  constitution,  officers  who  are  elect- 
ed for  a  term  are  thereby  authorized  to  con- 
tinue to  hold  and  discharge  the  duties  and  re- 
ceive the  emolimients  of  their  office,  until  they 
are  superseded  by  other  persons  in  their 
places,  even  though  that  extends  beyond  the 
legal  length  of  the  term  for  which  they  were 
elected.  State  v.  Harrison,  113  Ind.  434,  440, 
16  N.  B.  384;  Tuley  v.  State,  1  Ind.  500; 
Miller  V.  Burger,  2  Ind.  337;  Baker  v.  Kirk, 
supra;  State  v.  Beig,  supra;  Oosman  v.  State, 
106  Ind.  203,  6  N.  E.  349;  Elam  v.  State,  75 
Ind.  618.  The  policy  of  constitutional  provi- 
sions of  that  nature  Is  to  prevent  the  happen- 
ing of  vacancies  in  office  except  by  death, 
resignation,  removal,  and  the  like.  State  v. 
Harrison,  supra.  As  was  said  In  the  latter 
case,  at  page  441,  113  Ind.,  and  page  387,  16 
N.  E.:  "It  adds  an  additional  contingent  and 
defeasible  term  to  the  original  fixed  term,  and 
excludes  the  possibility  of  a  vacancy,"  etc. 
But  it  is  insisted  by  appellee,  even  under  this 
provision  of  the  constitution,  that  "appellant 
bad  served  the  term  of  two  years,  for  which 
he  had  been  elected,  and  his  successor  had 
been  elected  and  qualified"  on  September  7, 
1897,  when  appellee's  relator  demanded  the  of- 
fice of  appellant  and  hence  It  was  bis  duty, 
even  under  this  provision  of  the  constitution, 
to  deliver  the  possession  of  the  same  to  that 
successor.  This  contention  Involves  the  In- 
quiry as  to  what  term  of  office  It  was  upon 
the  discharge  of  the  duties  of  which  appel- 
lee's relator  had  been  qualified  to  enter.  If  It 
was  the  term  of  two  years  next  ensuing  after 
the  expiration  of  appellant's  two-year  term,  on 
September  7,  1897,  then  Gibbs'  demand  ought 
to  have  been  compiled  with,  and  Scott  ought  to 
have  turned  over  the  office  to  Gibbs.  But  at 
the  time  that  Gibbs  qualified  and  demanded 
the  office,  the  act  already  quoted,  if  valid,  was 
in  full  force,  and  fixed  the  time  for  the  com- 
mencement of  his  term  on  the  Ist  day  of  Janu- 
ary next  following  the  term  of  the  present  In- 
cumbent which  expired  on  September  7,  1897. 
He  therefore  could  not  and  did  not  qualify  to 
enter  upon  any  other  term  than  the  one  com- 


mencing on  the  day  fixed  therefor  in  said  act 
if  the  same  Is  valid;  and  that  day  was  Janu- 
ary 1,  1898.  State  v.  Long,  91  Ind.  357; 
Shannon  v.  Baker,  33  Ind.  390;  Board  of 
Com'rs  of  Boone  Co.  v.  State,  61  Ind.  385; 
State  V.  McCracken,  51  Ohio  St  123,  36  N.  B. 
941;  Smith  v.  More,  90  Ind.  294.  Therefore 
'  Scott's  successor  was  not  elected  and  qualified 
to  enter  upon  the  discharge  of  the  duties  of 
the  office  at  the  expiration  of  Scott's  two-year 
term.  State  v.  Liong,  supra.  Hence  Scott  was 
entitled  to  bold  over,  by  virtue  of  the  hold- 
over clause  of  the  constitution  already  quoted, 
untn  his  successor  was  qualified  to  succeed 
him;  and  he  was  not  anthorized  to  so  hold 
over  by  the  act  in  question.  If  there  had  been 
no  hold-over  clause  in  the  constitution,  the 
right  of  Scott,  the  Incumbent  to  longer  dis- 
charge the  duties  of  the  office,  after  the  ex- 
piration of  the  express  term,  fixed  by  the  con- 
stitution, would  have  terminated.  State  v. 
Menaugh  (Ind.  Sup.)  51  N.  E.  117,  and  au- 
thorities there  cited. 

Assuming  that  the  act  was  valid,  Gibbs  was 
In  no  way  concerned  with  or  Interested  in  the 
question  whether  Scott's  term  had  expired  or 
not,  or  who  should  fill  the  office  during  the  In- 
terval from  its  expiration  on  September  7, 
1897,  to  the  commencement  of  Oibb's  term, 
on  January  1,  1898.  He  was  only  interested 
in  his  two-year  term  beginning  on  the  latter 
day,  and  therefore  had  no  such  interest  in 
the  office  previous  to  that  day  as  to  authorize 
him  to  file  an  Information  to  oust  Scott  pre- 
vious to  said  day.  Rev.  St.  1894,  §  1146  (Rev. 
St  1881,  S  U32,  and  Homer's  Rev.  St  1897. 
§  1132);  State  v.  Long,  supra.  The  validity  of 
the  act  depends  soldy  upon  the  question 
whether  an  act  of  tiie  legislature  fixing  the 
time  when  the  term  of  county  treasurer  as 
limited  by  the  constitution  shall  commence  vio- 
lates any  provision  of  that  constitution.  If  it 
does  not,  then  It  must  be  valid,  because,  as 
was  said  in  Townsend  V.  State,  147  Ind.,  at 
page  634,  47  N.  E.  23:  "The  state  legislature 
possesses  all  legislatlTe  power,  except  such  as 
has  been  delegated  to  congress,  and  prohibited 
by  the  constitution  of  the  TTnlted  States, 
•  •  •  and  such  as  is  expressly  or  impliedly 
withheld  by  the  state  constitution  from  the 
state  legislature."  There  is  nothing  in  the  con- 
stitution, either  state  or  federal,  that  conflicts 
with  the  exercise  of  the  legislative  function  of 
fixing  the  time  when  the  terms  of  office  the 
commencement  of  which  Is  not  fixed  In  the 
constitution  shall  begin.    Paine,  Elect  S  130. 

There  are  no  offices  the  commencement  of 
the  terms  of  which  is  prescribed  In  the  consti- 
tution, except  that  of  the  executive  and  mem- 
bers of  the  legislature..  The  power  to  fix  the 
time  for  the  commencement  of  the  terms  of 
office  of  those  not  fixed  hi  the  constitution  has 
been  exercised  by  the  legislature,  without 
question,  from  the  organization  of  the  state,  at 
various  times.  Indeed,  without  the  exercise  of 
such  power  by  the  legislature  in  the  Snterest 
of  public  convenience,  no  man  elected  to  such 
an  office  can  legally  compel  his  induction  into 
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such  office,  because  there  would  be  no  law  au- 
thorizing and  requiring  his  admission  Into  such 
office  at  any  particular  period  of  time.  The 
constitutional  power  of  the  legislature  to  fix 
Buch  time  is  not  seriously  questioned  by  the 
appellee.  But  it  Is  Insisted  that  it  must  be  ao 
exercised  aa  to  neither  shorten  nor  lengthen 
the  term  of  an  office  the  length  of  which  Is 
fixed  in  the  constitution,  and  tl^t  the  act  In 
question  had  the  etCect  of  adding .  the  time 
from  September  7, 1897,  to  January  1,  lS98,  to 
the  two-year  term  of  Scott  If  it  does  so,  it 
would  certalQly  violate  the  constitutional  pro- 
Tlslon  fixing  the  length  of  county  treasurer's 
term  at  two  years.  But  it  does  no  such  thing. 
It  simply  postpones  and  fixes  the  time  for 
county  treasurers'  terms  to  begin  In  the  fu- 
ture. If  there  had  been  no  hold-over  clause  in 
the  constitution  requiring  the  section  thereof 
fixing  the  term  of  county  treasurers  at  two 
years  to  be  construed  as  authorizing  him  to 
bold  two  years,  and  until  a  successor  was 
elected  and  qualified,  Scott's  right  to  hold  the 
office  would  have  expired  at  the  end  of  his. 
two-year  term,  and  the  act  in  qvtestlon  could 
not,  and  it  did  not,  authorize  him  to  hold  the 
office  during  the  interval  between  September  7, 
1887,  to  January  1,  1898.  Therefore  the  act 
does  not  lengthen  Scott's  term.  That  is  fixed 
at  two  years,  and  imtil  his  successor  is  elected 
and  qualified,  wholly  by  the  constitution,  and 
so  remains  absolutely  unaffected  by  the  act  in 
question.  All  must  concede  that  the  legisla^ 
ture  cannot  fix  the  time  for  the  commencement 
of  the  county  treasurer's  term  so  aa  to  make 
the  term  of  any  treasurer  less  than  two  years; 
that  Is,  by  fixing  it  before  the  expiration  of 
the  present  incumbent's  term.  Then  it  follows 
that  appellee's  contention  would  result  In  hold- 
ing that  the  legislature  cannot  change  the  time 
for  the  commencement  of  the  term  of  treasurer 
at  all,  because  he  contends  that  postponing  It 
beyond  the  expiration  of  the  present  incum- 
bent's term  lengthens  that  term  beyond  two 
years. 

It  Is  contended,  however,  that  Howard  t. 
State,  10  Ind.  99,  sustains  appellee's  conten- 
tion. In  this,  counsel  are  In  error.  In  that 
case,  Stcmbell  was  elected  treasurer  of  Ben- 
ton county,  at  the  October  election  In  1854, 
for  a  term  of  two  years,  commencing  on  Au- 
gust 15,  1855,  and  terminating  August  15, 
IteT.  Vawter  was  elected  to  said  office  at 
the  October  election  in  1856.  He  qualified 
and  demanded  the  office  on  August  15,  1857, 
at  the  expiration  of  Stembell's  two-year  term. 
The  right  of  Vawter  to  enter  into  the  office  at 
that  time  was  resisted,  on  the  ground  that 
the  act  approved  March  3,  1855,  had  extend- 
ed Stembell's  term  from  August  15,  1857,  to 
the  first  Monday  in  November  following.  The 
act  consists  of  but  two  sections.  The  first 
provides  that,  among  other  officers,  the  terms 
of  county  treasurer  "shall  commence  on  the 
first  Monday  of  the  month  of  November  hn- 
mediately  following  the  general  October  elec- 
tions, and  that  any  of  the  above-named  offi- 
cers to  be  elected  hereafter  shall  hold  their 


offices  until  the  first  Monday  of  Novi^mber 
aforesaid.  *  *  •"  The  second  section  pro- 
vides that  "the  aforesaid  officers  •  •  • 
elected  at  the  October  election  of  1854 
•  •  •  shall  •  •  •  hold  the  same  (said 
offices)  as  provided  In  the  first  section  of  this 
act."  It  Is  clear,  that  the  first  section  fixed 
a  dlfFerent  time  for  the  commencement  of  the 
term,  of  county  treasurer  and  other  county 
officers  from  that  previously  fixed  by  law  by 
postponing  the  same,  ,As  to  the  particulai; 
office  of  treasurer  of  Benton  county  the  time 
for  the  commencement  of  the  term  was  post- 
poned from  August  15,  1857,  to  the  first  Mon- 
day In  November  following.  But  that  part 
of  the  act  was  not  questioned  in  the  decision 
In  Howard  v.  State,  supra.  But  It  was  the 
second  section  which  created  the  trouble. 
It  provided  that  the  officers  named  In  the 
first  section  who  had  been  elected  at  the  Oc- 
tober election  of  1854  should  hold  their  offi- 
ces the  same  as  provided  In  the  first  section; 
and  that  was  until  the  first  Monday  in  No- 
vember following  the  October  election.  If 
enforced  in  that  case,  It  actually  and  directly 
extended  Stembell's  term  from  August  15, 
1857,  to  the  first  Monday  In  November  fol- 
lowing, making  it  that  much  longer  than  the 
constitutional  length  of  two  years.  The  pith 
of  the  decision  Is  In  these  words:  "Applied 
to  this  case,  it  [the  statute]  affirmatively  ex- 
tends the  term  of  office  beyond  the  limit  fixed 
by  the  constitution,  and  must  therefore  be 
held  invalid."  In  Douglass  v.  State,  31  Ind. 
429,  this  court  held  that  the  said  act  of  1855, 
in  so  far  as  it  fixes  the  time  for  the  com- 
mencement of  the  term  of  offices  therein  men- 
tioned, Including  coimty  treasurer,  was  still 
valid  and  effective,  and  repealed  by  Implica- 
tion the  act  of  May  31,  1852,  fixing  the  time 
for  the  commencement .  of  the  term  of  such 
offices,  because  the  act  of  1855  fixed  a  dlfCerr 
ent  time  for  the  commencement  of  said 
terms.  To  the  same  effect  Is  Griebel  v.  State, 
111  Ind.  369-377,  12  N.  B.  700.  At  aU 
events,  there  is  nothing  In  the  case  of  How- 
ard V.  State,  supra,  holding  that  an  act  of 
the  legislature  fixing  the  time  for  the  com- 
mencement of  a  term  of  an  office,  the  length 
of  which  Is  fixed  In  the  constitution,  at  a 
later  date  than  had  been  previously  fixed  for 
such  term,  in  the  absence  of  a  provision  that 
the  present  Incumbent  should  hold  the  office 
during  the  interval,  would  lengthen  the  pres- 
ent Incumbent's  term,  and  thereby  violate 
the  constitution.  It  may  be  said  the  hold- 
over clause  of  the  constitution  might  have 
been  applied  in  that  case  to  have  Justified 
StembeU's  claim  to  hold  over  until  the  first 
Monday  In  November.  But  It  was  neither  in- 
volved, considered,  nor  applied  to  the  case. 
The  only  question  passed  on  was  whether  a 
statutory  provision  directly  and  affirmatively 
extending  the  term  of  an  office  beyond  the 
length  thereof  fixed  in  the  constitution  vio- 
lated that  constitution.  Plainly,  the  court 
was  right  in  holding  that  it  did.  But  that  is 
not  the  case  ngw  before  us.    It  follows  from 
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what  we  hare  wild  that  fbe  ciicnlt  court  erred 
In  overraltng  the  demurrer  to  the  complaint 
The  Judgment  Is  reversed,  wltb  Instructions 
to  sustain  said  demurrer. 

HACKNET,  a  J.,  did  not  participate  In  this 
decision. 

HOWABD,  J.  (dissenting).  However  de- 
sirable it  may  be  that  the  several  county 
treasurers  of  the  state  should  take  office  on 
the  Ist  day  of  January  succeeding  the  ter- 
mination of  the  terms  of  their  predecessors, 
and  however  praiseworthy  may  have  been  the 
motive  that  actuated  the  legislature  In  seek- 
ing to  enact  a  law  to  bring  about  such  a  re- 
sult, yet  I  cannot,  even  for  such  reason,  agree 
to  what  I  believe  to  be  a  plain  violation  of 
the  fundamental  law  of  the  land.  The  con- 
stitution Is  no  less  binding  on  the  courts  and 
legislators  than  on  the  people  at  large.  Least 
of  all  should  this  court,  set  up  aa  It  has  been 
for  the  Interpretation  and  defense  of  the  con- 
stitution, lend  Its  high  sanction  to  any  disre- 
gard of  that  sacred  Instrument  The  office 
of  county  treasurer  was  at  first  a  statutory, 
and  not  a  constitutional,  office.  By  an  act 
approved  January  8, 1831,  the  office  was  creat- 
ed by  the  legislature,  and  it  was  provldM  that 
the  same  should  be  filled  by  appointment  of 
the  board  of  county  commissioners.  Rev.  St 
1838,  p.  158.  It  was  afterwards  provided 
that  the  treasurer  should  be  elected  at  the 
general  election  then  held  In  August  of  each 
year,  and  that  he  should  hold  his  office  for 
the  term  of  three  years  from  and  after  the 
first  Monday  In  March  next  succeeding  his 
election,  and  until  his  successor  should  be 
elected  and  qualified.  Bev.  St.  1813,  pp.  98, 
122.  But  by  the  present  constitution,  adopt- 
ed in  1851,  the  office  was  made  a  constitu- 
tional one,  and  It  was  provided  that  the  treas- 
urer should  "be  elected.  In  each  county,  by 
the  Vetera  thereof,  at  the  time  of  holding  gen- 
eral elections,"  and  that  he  should  "continue 
In  office  two  yeara."  Article  6,  t  2.  By  Item 
10  of  the  schedule  to  the  constitution.  It  was 
provided  that  every  person  elected  by  popular 
vote,  and  In  office  at  the  time  of  the  taking 
effect  of  the  constitution  (except  as  In  the 
constitution  Itself  otherwise  provided),  should 
continue  In  office  until  the  term  for  which  he 
had  been  elected  should  expire,  provided  that 
no  one  should  continue  in  office  after  the  talc- 
ing effect  of  the  constitution  for  a  period 
longer  than  the  term  of  such  office  as  pre- 
scribed In  the  constitution.  From  these  pro- 
visions it  Is  clear  that  under  the  present  con- 
stitution, the  term  of  office  of  the  county 
treasurer  is  two  years,  and  that  the  firet  term 
in  each  county  began  at  the  end  of  the  last 
term  under  the  old  constitution.  Thus,  while 
the  length  of  the  term  is  fixed,  there  Is  no 
uniform  time  for  Its  beginning.  This  Is  like- 
wise true  of  the  other  county  offices,  and  al- 
ao  of  the  administrative  offices  of  the  state, 
as  created  by  the  constitution.  For  the  mem- 
bers of  the  legislature,  and  for  the  executlvev 


it  Is  different  There,  both  the  beginning 
and  the  duration  of  the  term  are  fixed.  In 
article  4^  |  3,  It  Is  provided  that  "senators 
shall  be  elected  for  the  term  of  four  years, 
and  representatives  for  the  term  of  two  years 
from  the  day  next  after  their  general  elec- 
tion." And  in  article  6,  |  0,  it  is  provided 
that  "the  official  term  of  the  governor  and 
lieutenant  governor  shall  commence  on  the 
second  Monday  of  January,  in  the  year  one 
thousand  eight  hundred  and  fifty-three;  and 
on  the  same  day  every  four  years  thereaft- 
er." To  secure  sncb  uniform  beginning  of 
the  governor's  term,  and  avoid  any  vacancy, 
it  was  further  provided.  In  item  6  of  the 
schedule,  that  the  last  governor,  under  the 
old  constitution,  should  continue  to  act  until 
bis  successor  should  be  sworn  into  office. 
Like  provisions  could,  of  course,  have  been 
made  to  secure  a  uniform  time  for  the  begin* 
nlng  of  the  terms  of  the  administrative  offi- 
cers of  the  state  and  county;  but  the  fram- 
ers  of  the  constitution  do  not  seem  to  have 
considered  this  necessary,  and  such  admin- 
istrative officers,  aa  we  have  seen,  began  their 
terms  under  the  new  constitution  at  the  sev- 
eral dates  when  the  terms  of  their  predeces- 
sors under  the  old  constitution  came  to  an 
end. 

It  is  not  doubted  that  under  the  provisions 
of  the  constitution  cited,  the  term  of  the  ap- 
pellant would  have  ended  on  September  7, 
1887,  and  the  relator  would  have  been  en- 
titied  to  enter  upon  the  duties  of  the  office 
on  that  day.  It  la  said,  however,  that  the 
legislature,  by  the  act  in  force  March  8,  1897 
(Acts  1897,  p.  288;  Horner's  Rev.  St  1897, 
{  5911a),  provided  that  the  term  of  the  county 
treasurer  should  begin  on  the  Ist  day  of  Jana< 
ary  next  following  the  term  of  the  then  pres- 
ent Incumbent  and,  consequentiy,  that  the 
term  of  the  relator  did  not  begin  until  Janu- 
ary 1,  1898.  To  this,  counsel  for  the  relator 
answer  that  the  statute  in  question,  changing, 
as  It  does,  the  time  when  a  county  treasurer 
should  take  his  office  under  the  constitution, 
and  thereby,  In  effect  extending  the  length  of 
the  term  of  his  predecessor,  as  fixed  by  the 
constitution,  must  be  null  and  void.  So  long 
as  the  office  of  county  treasurer  remained 
merely  statutory.  It  was  almost  completely 
under  the  control  of  the  legislature,  and  the 
term  might  begin  or  end  at  any  time,  or  be 
lengthened  or  shortened,  at  the  will  of  the 
legislature;  and  this  is  still  true  as  to  statu- 
tory offices,  provided  only  the  tenure  be  not 
made  more  than  four  years.  Const  art  15, 
I  2;  Ham  ▼.  State,  7  Blackf.  814;  State  v. 
Hyde,  129  Ind.  302,  28  N.  B.  188.  As  soon, 
however,  as  the  office  was  made  a  constitu- 
tional one,  the  power  of  the  legislature  over 
it  became  limited  by  the  provisions  of  the 
constitution  relating  thereto.  Those  consti- 
tutional provisions,  as  we  have  seen,  fixed 
the  length  of  the  term  primarily  at  two  years. 
This  term  might,  of  course,  be  abruptly  bro- 
ken off  by  the  death,  resignation,  or  removal 
of  the  incumbenti  in  which  case  provialua 
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was  made  tot  fiUlng  the  vacancy  ontil  the 
next  general  election,  at  which  time  a  new 
snccesslon  of  two-year  terms  would  begin. 
But  the  only  provision  for  adding  to  the  two- 
year  term  is  found  in  article  15,  §  3,  which 
declares  that,  "whenever  It  Is  provided  In 
this  consUtutlon  •  ♦  •  that  any  officer 
*  *  *  shall  hold  his  office  for  any  giyea 
term,  the  same  shall  be  construed  to  mean 
that  such  officer  shall  hold  his  office  for  such 
term,,  and  until  his  successor  shall  have  been 
elected  and  quallfled."  It  Is  certain  that  this 
provision  did  not  authorize  the  legislature  to 
enact  a  law  postponing  the  time  when  the 
relator  should  take  his  office.  On  September 
7, 1897,  appellant  had  served  as  county  treas- 
urer for  the  two-year  term  provided  for  In 
the  constitution;  and,  as  the  relator  had  then 
been  elected  and  quallfled,  there  was  no  con- 
stitutional warrant  for  allowing  appellant  to 
hold  any  longer.  His  successor  had  already 
"been  elected  and  qualified."  The  words  of 
the  constitution  limiting  the  term  of  appel- 
lant to  two  years  could  not  be  plainer,  name- 
ly, that  he  should  "hold  his  office  for  such 
term  and  mitll  his  snccessor  shall  have  been 
elected  and  quallfled."  It  Is  admitted  by 
the  demurrer  that  his  successor,  the  relator, 
had  been  elected  and  quallfled  on  September 
7,  1897,  at  which  time  also  appellant  had 
already  served  his  full  term  of  two  years.  It 
must  therefore  be  that  the  statute  relied  upon 
by  appellant  to  deprive  the  relator  of  his 
right  to  take  his  office  at  the  time  authorized 
by  the  constitution  is  wholly  void. 

This  Is  not  the  first  time  that  the  question 
has  been  before  this  court  While  the  first 
legislature  that  assembled  under  the  new  con- 
stitution, composed,  as  it  was,  to  a  large  ex- 
tent, of  men  who  had  framed  that  instrument, 
provided,  by  an  act  approved  June  4,  1852, 
and  In  harmony  with  the  fundamental  law, 
"that  the  term  of  county  treasurer  shall  com- 
mence at  the  expiration  of  the 'term  of  the 
present  Incumbent"  (Rev.  St.  1852,  p.  490), 
yet  a  subsequent  legislature,  actuated,  no 
doubt,  by  the  same  laudable  purpose  that  in- 
fluenced the  legislature  of  1897  In  fixing  a 
uniform  and  convenient  date  for  the  begin- 
ning of  the  terms  of  county  treasurers,  pro- 
vided, by  an  act  approved  March  3,  1855,  that 
such  terms  should  begin  "on  the  first  Mon- 
day of  the  month  of  November  Immediately 
following  the  general  October  elections"  (Acts 
1856,  p.  52).  But  in  Howard  v.  State,  10  Ind. 
99,  the  act  so  passed  was  held  void,  as  in 
conflict  with  the  constitution,  which  limited 
the  term  to  two  years.  In  deciding  that  case, 
the  conrt  said:  "The  term  of  the  office  of 
treasurer  is  fixed;  and,  though  It  be  conceded 
that  the  legislature  may  have  the  power  to 
fix  the  time  at  which  such  term  shall  com- 
mence, still.  In  order  to  effect  that  object, 
they  are  not  authorized  either  to  shorten  or 
lengthen  it.  This  construction  is  well  sup- 
ported by  another  provision.  Section  2  of 
article  15  says:  "When  the  duration  of  any 
office  is  not  provided  for  by  the  constitution, 


It  may  be  declared  by  law;*  and  thereby 
clearly  Implies  that,  when  such  duration  is 
limited  by  the  organic  law.  It  cannot  be  chan- 
ged by  legislation."  The  conclusion  thus 
reached  has  since  been  adhered  to.  In  Grle- 
ble  V.  State,  111  Ind.  376,  12  N.  B.  7(B,  it  was 
said:  "In  the  case  of  Howard  v.  State,  10 
Ind.  99,  it  was  held  that  the  legislature  has 
no  power  either  to  abridge  or  extend  the  term 
of  an  officer  where  his  term  is  prescribed  by 
the  constitution,  and  that  hence  the  act  of 
1856,  supra,  was  in  conflict  with  the  second 
section  of  article  6  of  the  constitution,  herein 
above  set  out  (fixing  the  terms  of  county, offi- 
cers), and  for  that  reason  void.  In  the  more 
recent  case  of  Doughs  v.  State,  81  Ind.  429, 
the  doctrine  that  the  legislature  can  neith» 
abridge  nor  extend  the  term  of  an  officer 
which  Is  fixed  by  the  constitntion  was  reaf- 
firmed." In  Puxsel  V.  State,  111  Ind.  619,  12 
N.  B.  1003,  the  conrt,  In  citing  the  foregoing 
decision,  said:  "In  the  case  of  Orleble  v. 
State,  the  doctrine  that  the  term  of  an  office 
fixed  by  the  constitntion  can  neither  be 
abridged  nor  extended  by  a  statutory  enact- 
ment was  fully  considered  and  reafibrmed. 
It  was  also  then  held  that,  under  the  opera- 
tion of  the  several  constitutional  provisions 
and  statutes  having  a  bearing  on  the  subject, 
there  was  not,  and  could  not  l>e  made  to  be, 
any  uniformity  In  the  several  counties  of  the 
state  as  to  the  time  at  which  persons  elected 
to  county  offices  of  the  same  class  shall  be 
entitled  to  enter  upon  their  duties,  where  the 
duration  of  the  term  is  prescribed  by  the  con- 
stitution." Speaking  of  the  Incumbent  In 
that  case,  the  court  said,  further:  "Having 
taken  possession  of  the  office  in  pursuance  of 
his  election,  and  having  held  the  office  for 
the  full  term  of  two  years,— the  time  fixed 
by  the  constitution,— he  was  at  all  events,  as 
against  his  regularly  elected  and  properly 
quallfled  successor,  estopped  from  denying 
that  his  term  of  office  bad  expired."  And  In 
State  V.  Frledly.  135  Ind.  U9,  34  N.  E.  872, 
this  court  again,  citing  7  Lawson,  Rights, 
Rem.  &  Prac.  6970,  said:  "If  the  constitution 
provides  for  the  duration  of  an  office,  the 
legislature  has  no  power,  even  for  the  purpose 
of  changing  the  beginning  of  the  term,  to 
alter  its  duration."  This  seems  to  be  the 
exact  question  for  decision  in  the  case  at 
bar,  for  in  the  act  under  consideration  the 
express  purpose  was  to  change  the  beginning 
of  the  county  treasurer's  term,  and  the  neces- 
sary result  of  that  attempt,  if  successful, 
would  have  been  to  alter  the  duration  of  the 
term  of  the  Incumbait  The  Incumbent  had 
served  two  years,  and  his  successor  had  been 
elected  and  qualified;  and  the  constitutional 
provision  being  that  the  term  shall  be  two 
years,  and  until  the  successor  has  been  elect- 
ed and  qualified,  the  consequence  inevitably 
follows  that  the  incumbent's  time,  under  the 
express  provisions  of  the  constltuti<»i,  had  ex- 
pired. 

It  is  to  be  kept  In  mind  that  the  office  of 
county  treasurer  was  created,  and  the  dura- 
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tlon  of  the  term  fixed,  by  the  constitution. 
Mucb,  therefore,  6(  what  baa  been  said  as  to 
statutory  otSces,  and  tbe  control  of  the  legls- 
latnre  over  them,  can  have  no  relation  to 
•uch  a  case  aa  the  one  before  as.  The  consti- 
tution limited  Mr.  Scott's  term  of  office  to 
two  years,  ending  September  7tb,  if  at  that 
time  his  successor  bad  been  elected  and  had 
qualified.  His  successor  at  that  time  bad 
been  elected  and  had  qualified;  hence,  under 
the  constitution,  be  would  have  taken  tbe 
office  at  that  time;  and  the  law  continuing 
Mr.  Scott  in  office  has  tbe  effect  of  annulling 
that  part  of  the  constitution  limiting  the  term 
to  two  years,  for  the  reason  that  the  condi- 
tion upon  wbicb  the  constitution  permits  him 
(Scott)  to  continue  in  office,  viz.  failure  of  his 
successor  to  be  elected  and  to  qualify,  does 
not  exist  However  convenient  or  desirable 
It  may  be  that  county  treasurers  should  begin 
their  terms  on  tbe  1st  day  of  January,  yet 
I  am  unable  to  see  how  that  may  be  done 
without  at  least  an  Indirect  violation  of  the 
constitution;  and  it  is  not  doubtful  that  the 
legislature  cannot  do  Indirectly  what  It  can- 
not do  directly.  If  tbe  time  when  a  treas- 
urer-elect shall  take  his  office  can  be  made 
to  be  four  months  after  the  end  of  his  prede- 
cessor's term,  thus.  In  effect,  lengthening 
such  term  four  months,  no  reason  appears 
why  an  Incumbent's  term  might  not,  in  tbe 
same  manner,  be  Indirectly  extended  to  any 
length  beyond  tbe  time  absolutely  Qxed  by 
■the  constitution.  That  vould  be  to  nullify 
tbe  constitutional  requirement  as  to  fixed 
terms  for  county  and  state  officers.  I  think 
it  a  dangerous  construction  of  the  constitu- 
tion. As  said  In  Fursel  v.  State,  supra,  I  do 
not  think  that  any  uniformity  as  to  beginning 
of  terms  of  county  officers  can  be  attained 
without  a  violation  of  the  constitution. 


tlS2  Ind.  6S9) 

STATE  ex  rel.  McMXJLLEN,  Pros.  Atty.,  v, 

HARRIS. 
(Supreme  Court  of  Indiana.  Dec.  16,  189S.) 
Counties— TRB18UBERS — Term  of  Oppice. 
Acts  1897,  p.  288,  providing  that  county 
treasurers'  terms  of  office  shall  begin  on  Jan- 
nary  1st  following  their  election,  being  con- 
stitutional, the  term  of  a  county  treasurer 
elected  in  November,  1894,  for  a  term  of  two 
years  ending  August  10,  1897,  will  continue 
until  January  1,  1S9S. 

Appeal  from  circuit  court,  Ohio  county;  N.  S. 
Olvan,  Judge. 

Information,  In  the  nature  of  quo  warranto, 
on  relation  of  Harry  R.  McMuUen,  prosecuting 
attorney,  against  Martin  L.  Harris.  A  demur- 
rer to  the  information  was  snstalned,  and  the 
state  appeals.    Affirmed. 

Harry  R.  McMuUen,  R.  L.  Davis,  and  Coles  & 
Hall,  for  the  State.  Joshua  M.  Spencer  and 
Roberts  &  Stapp,  for  appellee. 

JORDAN,  J.  This  action  was  Instituted  by 
th»  state,  upon  Information  filed  on  the  relation 


of  Harry  R.  McMuUen,  prosecuting  attorney 
for  tbe  Seventh  Judicial  circuit,  of  which  tbe 
county  of  Ohio  forms  a  part,  for  the  purpose 
of  ousting  the  appellee  from  the  office  of  treas- 
urer of  that  county.  A  demurrer  was  sus- 
tained to  the  information  for  Insufficiency  of 
facts,  and  the  court  gave  Judgment  in  favor 
of  appellee,  from  which  tbe  state  appeals, 
and  assigns  that  the  court  below  erred  In  sus- 
taining the  demurrer  to  the.  Information.  The 
question  sought  to  be  presented  Involves  tbe 
validity  of  the  act  of  the  legfslature  approved 
March  8,  1897,  which  fixes  the  beginning  of 
the  terms  of  county  treasurers  In  each  county 
In  this  state.  Acts  1897,  p.  288.  The  facta 
In  this  case  appear  to  be  as  follows:  Appellee, 
Harris,  was  elected  treasurer  of  Ohio  county 
at  the  general  election  of  1894,  for  a  term  of 
two  years  ending  Augnst  10,  1897,  and  was 
serving  his  first  term  under  said  election.  At 
the  November  .election  In  1896,  one  William  H. 
Elliott  was  elected  his  successor;  and  on  tbe 
10th  day  of  August,  1897,  he  duly  qualified, 
as  provided  by  law,  and,  on  the  day  following, 
demanded  the  office  of  appellee,  which  the 
latter  refused  to  surrender,  on  the  ground  that 
the  former's  term  did  not  begin  imtll  January 
1, 1898,  as  provided  by  tbe  statute  In  question. 
The  constitutional  validity  of  the  act  of  1897, 
and  tbe  right  of  appellee  to  hold  over,  under 
tbe  provisions  of  the  constitution,  until  Jan- 
uary 1, 1S8S,  was  sustained  by  the  lower  court 
In  its  ruling  on  tbe  demurrer;  and,  under  tbe 
authority  of  the  decision  of  this  court  In  the 
appeal  of  Scott  v.  State  (at  this  term)  52  N.  E. 
1(13,  this  holding  Is  correct,  and  tbe  Judgment 
must  be  affirmed.     Judgment  affii'med. 


m  Ind.  App.  U2) 

DIAMOND   PLATE-GLASS    CO.    et    sL    ▼. 
TENNELL.! 

(Appellate  CoaH  of  Indiana.     Dec.  18,  1898.) 

Mines  and  Minkiuls  —  CoNSTRnortox  or  Qam 
Leasb. 

1.  A  lease  of  a  tract  20  feet  square  of  a  cer- 
tain parrel  "eight  rods  south  and  fifteen  east 
of  the  northwest  corner"  of  the  parcel,  is  not 
sufficiently  defiuite,  though  the  word  "rods"  be 
substituted  after  "fifteen,"  as  the  directions  of 
the  side  lines  of  the  tract  are  not  given,  and 
it  is  not  stated  what  point  In  the  tract  is  8 
rods  south  and  15  rods  east  of  the  comer  of  the 
parcel. 

2.  In  a  lease  reading,  "AH  that  part  W.  %  N. 
E.  4  Sec.  24,"  etc.,  the  figure  "4"  means  "quai^ 
ter,"  and  will  be  so  construed. 

3.  In  a  lease  that  provides  that  the  lessee 
shall  pay  $8  per  annnm  from  its  date  nnti] 
January  1,  1892,  and  $100  anuuall.v.  thereafter, 
as  to  each  gas  well  after  the  completion  there- 
of, but  until  the  drilling  of  a  well  the  rental  to 
be  $8,  the  lease  not  binding  the  company  to 
drill  a  well,  the  higher  rental  is  not  due  until  a 
well  Is  completed. 

4.  A  gas  lease  of  a  tract  20  feet  sgnare  out  of 
32  acres,  which  does  not  bind  the  company  to 
drill  a  well,  and  provides  for  a  nominnl  rent, 
only,  until  a  well  is  drilled,  is  not  inequitable 
to  the  lessor  where  the  lease  also  provides  that, 
if  any  other  well  than  the  lessee's  shall  be 
drilled  upon  the  32  acres,  tbe  lc!;see  shall  be 
relieved  from  the  payment  of  rent. 


'  Rehearing  denied. 
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5.  Where,  under  a  mistake  of  law,  the  lessor 
in  a  gas  lease  bad  paid  an  annual  rental  higher 
than  that  provided  by  the  plain  terms  of  the 
lease,  there  is  not  such  a  construction  of  the 
lease  by  the  parties  as  will  bind  the  court  in 
construing  it. 

Appeal  from  circuit  court,  Tipton  county; 
George  H.  GUford,  Special  Judge. 

Action  by  Millard  F.  Tennell  against  the 
Diamond  Plate-Glaaa  Company  and  others. 
From  a  judgment  for  the  plaintiff,  the  defend- 
ants appeal.     Reversed. 

Blacklldge  &  Shirley  and  Stuart  Bros.  & 
Hammond,  for  appellants.  Moon  &  Wolf,  for 
appellee. 

ROBINSON,  J.  This  cause  was  transferred 
to  this  court  by  the  supreme  court.  Appel- 
lants appeal  from  a  Judgment  recovered 
against  them  for  rents  alleged  to  be  due  ap- 
pellee on  a  gas  lease.  The  errors  assigned 
caU  In  question  the  sufficiency  of  the  com- 
plaint, striking  out  the  cross  complaint  of  ap- 
pellant Diamond  Plate-Gloss  Company,  and 
overruling  the  motion  for  a  new  trial.  The 
questions  argued  call  tor  a  construction  of 
the  lease,  and  will  be  considered  under  the  mo- 
tion tot  a  new  trial. 

It  Is  argued  that  the  lease  Introduced  In 
evidence  does  not  contain  a  sufficient  descrip- 
tion of  the  real  estate  attempted  to  be  leased. 
The  description  set  out  In  the  lease  filed  with 
the  complaint  Is  as  follows:  "One  tract  of 
land,  each  twenty  (20)  feet  square,  of  the  fol- 
lowing real  estate  In  Union  township,  How- 
ard county,  Indidna,  to  wit:  All  that  part  W. 
%  N.  E.  M  Sec.  24,  Town.  23  north,  range  five 
east,  wblcb  lies  south  and  west  of  Wildcat 
creek,  containing  In  all  thirty-two  acres,  one 
of  said  twenty  (20)  foot  tracts  being  eight 
rods  south  and  fifteen  east  of  northwest  cor- 
ner of  the  above-described  land."  Counsel  for 
appellant  say,  In  their  brief:  "If  the  lease 
covered  the  whole  32  acres,  there  wo»ild  be  no 
difficulty  In  the  description,  but,  as  It  covers 
only  "20  feet  square,'  the  description  of  the 
same  should  be  sufficiently  definite  to  enable 
a  competent  surveyor  to  find  It"  In  describ- 
ing the  location  of  this  tract  20  feet  square.  It 
Is  evident  that  a  word  has  been  omitted  after 
the  word  "fifteen."  But  admitting,  without 
deciding,  that  the  word  "rods"  should  be  sup- 
plied after  the  word  "fifteen,"  there  Is  yet  a 
defect  in  the  description,  which  Is  fatal.  It 
does  not  appear  from  the  record  that  appel- 
lants ever  took  possession  of  the  leased  prem- 
ises. Appellee  testified  that  no  gas  well  had 
ever  been  drilled  upon  the  land  attempted  to 
be  described  In  the  lease,  that  he  had  been  in 
possession  of  the  land  since  the  lease  was 
executed,  and  that  neither  of  the  appellants 
had  ever  been  In  possession  of  any  part  of  It 
In  the  description  of  real  estate  in  a  written 
histrument  the  land  must  be  so  far  described 
that  it  may  be  identified  without  resort  to 
parol  evidence.  In  such  cases,  if  an  officer  Is 
unable  to  locate  the  land  without  the  exercise 
of  an  arbitrary  discretion,  the  description  is 


insufilcient  Oravel-Road  0>.  r.  Moss,  92  Ind. 
119;  Miller  v.  Campbell,  52  Ind.  125.  Because 
the  i>artlcular  tract  is  In  the  form  of  a  square, 
It  does  not  necessarily  foi^ow  that  two  of  its 
boundary  lines  run  north  and  south,  and  that 
two  of  them  run  east  and  west  TTiere  is  no 
more  authority  for  saying  that  the  northwest 
comer  of  the  square  tract  lies  8  rods  south  and 
15  rods  east  of  the  northwest  corner  of  the 
whole  tract  than  there  is  for  saying  that  the 
northeast  comer  of  the  square  tract  Is  so  sit- 
uated. It  is  manifest  that  every  part  of  the. 
square  tract  cannot  be  8  rods  south  and  15 
rods  east  of  the  northwest  corner  of  the  whole 
tract;  and,  as  the  description  falls  to  state 
what  part  of  It  Is  so  situated,  an  officer  un- 
dertaking to  locate  the  square  tract  must  ar- 
bitrarily determine  what  point  is  so  located, 
and  then  must  arbitrarily  determine  whether 
the  boundary  lines  shall  nm  with  the  points 
of  the  compass  or  otherwise.  Swatts  v.  Bow- 
en,  141  Ind.  322,  40  N.  E.  1057;  HoweU  v. 
Zerbee,  26  Ind.  214.  The  case  of  Gas  Co.  v. 
Spaughi  17  Ind.  App.  683,  46  N.  E.  691,  Is  not 
controlling  la  the  case  at  bar.  In  that  case 
there  was  a  provision  In  the  lease,  and  as  a 
part  of  the  description  of  the  particular  tract, 
that  its  boundaries  should  be  designated  anid 
fixed  by  the  lessor,  and  the  complaint  showed 
that  the  lessor  was  ready  and  willing  and 
offered  to  locate  all  boundary  lines,  but  that 
the  company  refused  to  allow  the  same  to  be 
done.  See,  also,  IJngeman  v.  Shirk,  15  Ind. 
App.  432,  43  N.  E.  33,  and  Stahl  v.  Van  Fleck 
(Ohio)  41  N.  E.  3D.  The  fact  that  there  was  a 
stipulation  in  the  lease  that  the  parties  might 
by  mutual' agreement,  change  the  location  of 
the  well,  can  have  no  bearing  one  way  or  an- 
other under  the  pleadings.  The  complaint 
seeks  to  recover  rent  for  a  location  attempted 
to  be  fixed  in  the  lease  Itself.  Counsel  for 
appellee  cite  the  case  of  Collins  v.  Dresslar, 
133  Ind.  290,  32  N.  E.  883.  In  that  case  the 
description  was  as  follows:  "A  part  of  fibe 
west  half  of  the  northwest  quarter  of  section 
fifteen  (15),  township  thirteen  (13)  north,  range 
three  (3)  east,  described  as  follows,  to  wit: 
'Twenty-nine  (29)  acres  off  the  south  end  of 
sixty  (CO)  acres  off  the  north. end  of  the  west 
half  of  the  northwest  quarter  of  said  section 
fifteen  (15).' "  This  description  was  held  suf- 
ficient the  court  saying,  "Where  the  contrary 
is  not  expressed,  it  will  be  presumed  that  lines 
are  to  be  run  straight,  and  parallel  with  other 
lines."  But  in  that  case  two  sides  of  the  par- 
ticular tract  sought  to  be  described  were  fixed. 
It  required  the  running  of  only  one  line  to 
fix  the  boundary  of  the  60  acres,  and  the  run- 
ning of  an  additional  line  to  fix  the  boundary 
of  the  29  acres.  The  east  and  west  bound- 
aries were  already  located.  In  the  lease  in- 
troduced in  evidence  the  description  of  the 
real  estate  reads:  "AH  that  part  W.  %  N. 
E.  4  Sec.  24,  Town.  23  north,  range  5  east" 
etc.  It  ia  claimed  by  counsel  for  appellant 
that  this  description  Is  bad.  The  figure  "4" 
after  "N.  E."  evidently  means  "quarter,"  and 
should  be  read  so.    The  word  "quarter"  would 
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be  supplied  If  the  description  read  "W.  %  N. 
B.  Sec.  24,"  etc.  Association  v.  Jarreil,  33 
Ind.  131. 

It  is  argued  that  nothing'  was  due  on  the 
lease  when  suit  was  brought,  or  at  most  only 
the  eight  dollars  acre  rental.  It  appears  from 
the  evidence  that  the  lessee  never  took  pos- 
session of  the  premises,  and  that  no  well  was 
ever  drilled.  The  lease  was  made  May  16, 
1888.  The  description  of  the  ground  leased 
has  been  set  out  above.  It  was  provided: 
That  the  lessee  should  have  the  right  of  In- 
gress and  egress  to  and  from  each  20-foot 
square  tract  over  the  entire  tract  for  the  pur- 
pose of  operating  said  gas  wells,  laying 
mains,  etc.  The  lessees  agreed  to  deliver  to 
said  first  party  during  the  continuance  of  the 
lease  natural  gas,  free  of  charge,  necessary 
for  domestic  use  for  dwelling  house  now  on 
said  premises,  said  gas  to  be  delivered  in  a 
■  main  or  pipe  line  on  a  public  highway  near- 
est to  the  principal  dwelling,  said  gas  to  be 
furnished  on  or  before  the  1st  day  of  Novem- 
l>er,  1889,  unless  prevent!ed  by  unavoidable 
accident  or  delay.  That  the  lease  should  be 
deemed  to  commence  and  run  from  the.  date 
of  the  signing,  and  should  be  deemed  to  have 
terminated  whenever  natural  gas  ceases  to 
be  used  generally  for  manufacturing  purposes 
in  Howard  county,  Ind.,  or  whenever  the 
lessees  should  fall  to  pay  or  tender  the  rental 
price  agreed  upon  within  60  days  from  the 
date  of  its  becoming  due.  That,  "as  an  ad- 
ditional consideration;  the  said  second  party 
agrees  to  pay  said  first  party  an  annual  rent- 
al of  one  hundred  dollars  each  year  for  each 
gas  well  drilled  as  aforesaid  which  produces 
gas  In  paying  quantities  sufficient  for  manu- 
facturing purposes,  said  payments  to  com- 
mence and  become  due  and  payable  on  the 
1st  day  of  January,  1892,  as  to  each  of  said 
gas  wells  after  the  completion  thereof,  and 
to  continue  thereafter  annually  during  the 
continuance  of  this  lease.  Until  the  drilling 
of  a  gas  well  on  said  premises  by  said  second 
party,  they  shall  pay  to  said  first  party  an 
annual  rental  of  eight  dollars,  to  be  paid  on 
the  1st  day  of  January  of  each  year.  Should 
any  other  gas  well  or  wells  be  put  down  on 
said  thirty-two  acre  tract  of  land  other  than 
herein  stipulated  for,  then  said  second  party, 
their  heirs  and  assigns,  shall  thereafter  be  re- 
lieved and  released  from  the  payment  of  the 
'rental  as  In  this  contract  provided."  It  is 
true,  it  is  alleged  In  the  complaint  that  it  was 
orally  agreed  between  the  parties  at  the 
time  that  the  lessee  should-  pay  the  lessor  an 
annual  rental  upon  said  land  of  $8,  payable 
till  1892,  and  $100  to  be  paid  on  the  1st  day 
of  January,  1802,  and  of  each  year  thereafter, 
and  that  said  oral  agreement  was  by  both 
the  parties  to  said  lease  Intehded  to  be  ex- 
pressed in  said  written  agreement.  But  there 
Is  no  evidence  in  the  record  to  sustain  this  al- 
legation. The  lessor,  Tennell,  testified  that 
at  the  time  the  lease  was  made  the  terms 
thereof  were  agreed  upon,  and  were  then 
reduced  to  writing,  and  there  is  no  evidence 


of  any  oral  agreement  having  been  made. 
We  find  no  provision  in  the  lease  by  which 
the  lessees  bound  themselves  to  drill  any  well 
on  the  leased  premises. 

We  are  unable  to  see  how  this  lease  can  be 
construed  so  that  any  well  rental  should  be 
due  and  payable  until  after  a  well  should 
have  been  drilled.  The  lease  provides  that 
the  payments  of  the  $100  each  year  for  each 
gas  well  drilled  should  commence  and  become 
due  and  payable  on  the  Ist  day  of  Ja^Quary, 
1882,  as  to  each  of  said  gas  wells  after  the 
completion  thereof,  and  continue  thereafter 
annually  during  the  continuance  of  the  lease. 
Were  this  provision  standing  alone,  we  could 
but  hold  that  the  well  rental  should  become 
payable  only  upon  the  drilling  of  a  welL 
Any  other  construction  necessitates  the  Ig- 
noring of  certain  words  used  in  the  lease. 
Whether,  In  the  event  a  well  had  been  drilled 
after  1892,  the  rent  should  be  payable  from 
January  1,  1892,  is  a  question  we  do  not  and 
need  not  decide,  because  no  well  ever  was 
drilled.  But  any  doubt  that  might  exist  as 
to  the  meaning  of  the  above  provision  Is 
cleared  away  by  the  provisions  of  the  lease 
immediately  following,  which  say:  "Until 
the  drilling  of  a  gas  well  on  said  premises  by 
said  second  party,  they  shall  pay  to  said  first 
party  an  annual  rental  of  eight  dollars,  to  be 
paid  on  the  first  day  of  January  of  each  year." 
As  we  have  seen,  the  lessees  did  not  bind 
themselves  to  drill  any  well.  They  did  agree 
to  pay  an  annual  rental  for  the  20  foot  sq'uare 
tract  until  a  well  was  dug,  afli,  in  that  event, 
the  acre  rental  was  to  cease,  and  the  well 
rental  take  Its  place.  It  cannot  be  said  that 
such  a  construction  makes  the  contract  an  In- 
equitable one  as  to  appellee.  The  lease  gave 
appellants  the  right  to  the  possession  of  the 
20  foot  square  tract  only,  with  the  right  of 
ingress  and  egress  and  pipe-laying  as  to  the 
balance  of  the  32  acres.  Appellee  had  a  per- 
fect right  to  sink  wells  upon  any  part  of  the 
32-acre  tract  except  the  particular  20  feet 
square.  That  this  right  was  recognized  and 
considered  at  the  time  is  evident  from  that 
part  of  the  lease  which  states  that,  should 
any  gas  weU  or  wells  be  put  down  on  said 
32-acre  tract  of  land  other  than  stipulated  for 
(n  the  lease,  then  the  lessees  should  thereafter 
be  relieved  and  released  from  the  payment  of 
the  rental  as  provided  in  the  contract. 

It  Is  argued  by  counsel  for  appellee  that 
the  parties  themselves  bad  placed  a  construc- 
tion upon  the  lease,  and  had  acted  upon  that 
construction,  and,  having  construed  it,  such 
construction  is  now  binding.  It  appears  from 
the  evidence  that  the  acre  rental  of  $8  was 
paid  up  to  January  1,  1892,  and  beginning 
with  that  -year  the  leasees  had  paid  a  well 
rental  of  $100  each  year  for  the  years  1892, 
1893,  1894,  and  1805,  in  full  to  January  1, 
1896.  This  evidence  is  shown  by  the  testi- 
mony of  appellee,  and  also  by  the  entries  on 
a  page  of  register  of  leases  kept  by  appel- 
lant, the  Diamond  Plate-Glass  Company.  It 
appears  from  the  evidence  that  this  record 
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was  made  up  from  the  lease,  and  was  en- 
tered by  a  clerk  of  appellant,  and,  when  pay- 
ments were  made,  they  were  made  without 
consulting  the  lease,  but  were  made  from 
this  entry  In  the  register.  There  is  no  evi- 
dence that  these  payments  were  made  pursu- 
ant to  any  oral  agreement  made  at  the  time 
of  or  subsequent  to  the  execution  of  the 
lease.  From  all  the  evidence  we  can  but 
conclude  that  these  payments  were  made  up- 
on the  construction  given  the  lease  as  writ- 
ten, and  not  from  any  oral  agreement  as  to 
how  payments  should  be  made.  The  con- 
struction to  be  given  the  lease  is  purely  a 
question  of  law  for  the  court.  As  we  read 
the  lease,  there  is  no  ambiguity  in  it  Its 
meaning  is  plain.  It  lias  been  given  a  con- 
struction contrary  to  its  express  terms.  The 
annual  well  rental  has  been  paid  under  a 
mistake  of  law.  The  doctrine  has  been  de- 
clared a  fiumber  of  times  in  this  state  that 
when  the  language  of  a  contract  is  Indefi- 
nite or  ambiguous,  it  is  the  duty  of  tlie  court 
to  adopt  the  construction  and  practical  Inter- 
pretation which  the  parties  themselves  have 
placed  upon  the  contract,  and  to  enforce  tliat 
construction.  Casualty  Co.  v.  Teter,  136  Ind. 
672,  36  N.  B.  283;  Wagon  Works  v.  Coomba, 
124  Ind.  82,  24  N.  B.  689;  Ci^  of  Vincennes 
V.  Citizens'  Gaslight  Co.,  132  Ind.  114,  31  N. 
B.  573;  Vinton  v.  Baldwin,  95  Ind.  433;  Bates 
V.  Dehaven,  10  Ind.  319.  But  the  effect  of 
a  contract  will  not  be  controlled  by  an  er- 
roneous construction  given  it  by  the  parties 
themselves,  where  Its  meaning  is  clear. 
Ketcham  v.  Coal  Co.,  88  Ind.  515;  Morris  v. 
Thomas,  57  Ind.  316;  Railroad  Co.  v.  Trimble, 
10  WalL  367;  Fogg  v.  Insurance  Co.,  10  Cuah. 
337;  Land  Co.  v.  Doll,  35  Md.  80;  Garard  v. 
Monongahela  College,  114  Pa.  St.  337,  6  Atl. 
701.  In  Morris  v.  Thomas,  supra,  the  court 
said:  "If  there  was  any  obscurity,  uncer- 
tainty, or  ambiguity  in  the  terms  of  this  con- 
tract, then  the  acts  of  the  parties  in  connec- 
tion therewith,  as  suggested  by  appellant's 
counsel,  would  furnish  valuable  aid  in  the 
construction  of  the  contract.  But  where,  as 
in  this  case,  the  terms  of  the  contract  are 
plain,  intelligible,  and  free  from  doubt  and 
uncertainty,  rules  of  construction  are  unnec- 
essary, and  of  no  possible  service.  In  such 
a  case  it  is  certainly  not  the  province  of  the 
courts,  by  any  rules  of  construction,  to  make 
another  and  entirely  different  contract  for 
the  parties  from  the  one  they  made  tac  them- 
selves." In  Garard  v.  Monongahela  College, 
supra,  where  a  party  to  a  contract  had  for 
three  years  paid  interest,  which,  on  a  proper 
construction  of  the  contract,  and  by  the  letter 
of  the  instrument  Itself,  he  did  not  owe,  it 
was  held  that  such  payment  could  have  no 
weight  on  the  question  of  the  construction  of 
the  contract.  •  This  action  was  brought  to 
collect  rent  alleged  to  be  due  on  the  lease  for 
gas  wells.  As  we  construe  the  lease,  nothing 
was  due  for  such  rent  when  the  action  was 
brought.  The  motion  for  a  new  trial  should 
have  been  sustained.    Judgment  reversed. 


<Z1  Ind.  App.  2(E) 

THOMAS  v.  FELT  et  al. 

(Appellate  Court  of  Indiana.    Dec.  13,  1808.) 

Speoial  Jddoks— Acthoritt— TbiaIi— Vskdiot— 
Appeal— Isstri'ctions—Rkvibw. 

1.  The  action  of  a  special  judge  in  setting  a 
cause  for  trial  without  authority  cannot  be  as- 
signed as  error,  where  the  record  shows  objec- 
tion made  for  the  first  time  on  motion  for  a  new 
trial  after  the  trial  of  the  action  before  the  reg- 
ular judge  on  the  day  go  set 

2.  Recitals  in  the  record  that  a  special  judge 
set  a  cause  in  controversy  for  trial  on  a  day 
certain,  "he  not  lieing  appointed  to  try  this 
cause,  and  W.  l>eiDg  sole  judge,  and  not  l>cing 
incapacitated  to  try  said  cause,  and  no  change 
of  venue  having  been  taken  from  said  sole 
judge,  and  it  not  l)eing  agreed  that  said  [spe- 
cial judge]  should  take  any  steps  in  said  cause," 
do  not  show  a  want  of  judicial  capacity  in  him 
to  set  the  cause  for  trial. 

3.  An  assignment  of  error  In  giving  the  "fol- 
lowing instructions,"  embracing  several,  with- 
out specifying  the  erroneous  ones,  will  not  be 
considered,  if  any  of  the  instructions  are  cor- 
rect. 

4.  A  ruling  on  a  motion  to  tax  costs  on  appeal 
from  a  justice  court  cannot  be  reviewed,  un- 
less the  bill  of  exceptions  shows  by  whom  such 
appeal  was  taken,  and  what  was  the  judgment 
appealed  from. 

5.  A  motion  to  have  the  verdict  made  more 
specific  is  too  late,  after  discharge  of  the  jury. 

6.  A  motion  "to  have  the  verdict  returned  by 
the  jury  *  *  •  made  more  specific"  is  too 
indefinite. 

Appeal  from  circuit  court,  Elkhart  county; 
H.  D.  Wilson,  Judge. 

Action  by  Elmer  B.  Felt  against  George  A. 
Thomas  and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendant  Thomas  appeals. 
Affirmed  as  to  plaintiff,  and  dismissed  as  to 
other  defendants. 

Wilber  L.  Stonex  and  Charles  C.  Black,  for 
appellant  State  &  Chamberlain,  for  appel- 
lees. 

BIjVCK,  C.  J.  This  was  an  action  brought 
by  the  appellee  Felt  against  the  appellant  and 
the  other  appellees  to  recover  possession  and 
damages  for  detention  of  certain  real  estate, 
from  the  appellant,  unlawfully  holding  over 
after  the  determination  of  his  tenancy  under 
a  lease  which,  upon  the  conveyance  of  the 
real  estate  to  the  appellee  Felt  it  was  alleged 
In  the  complaint  had  been  assigned  to  him  by 
his  grantors*  the  other  appellees.  The  case 
was  in  the  court  below  upon  appeal  from  the 
court  of  the  city  of  Elkhart  The  record  does 
not  otherwise  show  any  pleadings  filed,  or 
proceedings  taken,  or  decision  made  for  or 
against  said  other  appellees.  The  only  Judg- 
ment shown  In  the  record  Is  one  In  favor  of 
the  appellee  Felt  against  the  appellant  for 
the  recovery  of  possession,  and  damages  for 
detention.  Errors  are  assigned  against  the 
appellee  Felt  alone,  and  there  does  qot  ap- 
pear, from  the  record,  to  have  been  any  rea- 
son for  Joining  the  other  appellees.  The  evi- 
dence is  not  In  the  record. 

The  appellant  has  assigned  as  error  the 
overruling  of  his  motion  for  a  new  trial.  One 
of  the  causes  assigned  In  the  motion  for  a 
new  trial  was,  "For  error  of  Lou  W.  Vail  in 
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arbitrarily  setting  this  cause  for  trial  with- 
out authority."  In  the  bill  of  exceptions  re- 
lating to  this  matter  it  Is  stated  that  on  the 
25th  day  of  June,  1897,  the  29th  Judicial  day 
of  the  May  term,  1897,  Hon.  Lou  W.  Vail, 
who  was  acting  as  judge  of  the  court  below, 
set  this  cause  for  trial  on  the  7tb  day  of 
July,  1897,  the  39th  Judicial  day  of  said  term; 
he  not  being  appointed  to  try  this  cause,  and 
Hon.  Henry  D.  Wilson  being  the  sole  judge  of 
said  court,  and  not  being  incapacitated  to  try 
said  cause,  and  no  change  of  venue  having 
been  taken  from  said  sole  judge,  and  It  not 
being  agreed  by  the  parties  that  said  Lou 
W.  Vail  should  take  any  steps  in  said  cause. 
To  the  setting  of  the  cause  for  trial  by  said 
Lou  W.  Vail,  It  Is  stated  In  the  bill,  the  ap- 
pellant then  and  there,  by  counsel,  objected, 
which  objection  was  by  the  court  overruled, 
to  which  ruling  the  appellant  then  and  there 
excepted,  "but  no  objections  or  exceptions 
were  taken  to  said  Vall  acting  as  judge  In 
said  cause."  The  cause  was  tried  by  Jury 
(Hon.  Henry  D.  Wilson,  said  sole  Judge,  pre- 
siding) on  the  day  for  which  It  was  so  set 
The  record  does  not  show  what  ground  of  ob- 
jection was  stated  to  setting  the  cause  for 
trial,  or  that  any  ground  of  objection  was 
stated,  but  It  does  show  that  there  was  no 
objection  or  exception  taken  to  the  special 
Judge  acting  as  Judge  In  this  cause.  It  is 
shown  that  at  the  time  set  for  the  trial  the 
appellant  appeared  in  court,  the  regular  judge 
presiding,  and  went  to  trial  without  any  ob- 
jection of  any  kind,  and  without  any  motion 
for  continuance  or  postponement  of  the  trial; 
but,  after  the  trial  thus  entered  upon  with- 
out any  objection  (the  regular  judge  presid- 
ing) had  terminated  unfavorably  to  the' ap- 
pellant, he  asked  the  court  to  grant  a  new 
trial,  suggesting  for  the  first  time  that  the 
special  judge  erred  in  arbitrarily  setting  the 
cause  for  trial  without  authority.  If  It  should 
be  admitted  that  the  record  shows  the  special 
'  judge's  want  of  authority,  and  If  the  record 
had  also  shown  an  objection,  based  thereon, 
to  his  setting  the  cause  for  trial,  still  the 
question  whether  or  not  the  cause  should  be 
tried  at  the  time  so  fixed  should  have  been 
presented  to  the  judge  before  whom  the  cause 
was  tried.  If  It  was  set  for  trial  without  au- 
thority, the  court  was  not  bound  by  the  ac- 
tion of  the  special  Judge  (Fitch  v.  Bank,  97 
Ind.  211,  214);  and.  In  the  absence  of  any  ob- 
jection or  motion  for  delay  before  the  regular 
Judse,  we  cannot  conclude  that  he  erred  In 
proceeding  with  the  trial  of  the  cause,  which 
had  to  be  tried  some  time,  and  why  not  at  the 
time  when  It  waa  tried,  If  there  was  no  show- 
ing to  the  court  that  the  appellant  probably 
would  be  substantially  prejudiced  In  some 
way  unless  the  trial  were  postponed?  It 
does  not  appear  that  the  cause  was  tried  out 
of  Its  proper  order  by  reason  of  the  act  of 
the  special  judge,  or  that  the  appellant  was 
In  any  way  Injured  because  of  the  trial  being 
had  at  the  appointed  time,  or  that  he  would 
probably  have  been  benefited  by  having  the 


trial  at  some  other  time.  The  only  possible 
effect  of  the  act  of  the  special  judge  upon 
the  case  was  to  cause  It  to  be  for  trial  at  the 
time  designated.  If  the  appellant  had  any 
reason  for  not  being  required  to  go  to  trial 
at  that  time,  he  should  have  brought  it  to 
the  attention  of  the  court  before  the  com- 
mencement of  the  trial.  Notwithstanding  all 
that  Is  stated  concerning  the  special  judge  In 
the  bill  of  exceptions,  he  might  have  been 
siervlng  under  a  valid  appointment  made  In 
conformity  with  the  statute,  with  authorl^ 
to  set  the  cause  for  trial.  Want  of  authority 
of  the  special  Judge  does  not  appear  in  the 
record,  and  It  does  not  appear  that  his  want 
of  authority  (the  ground  stated  In  the  motion 
for  a  new  trial)  was  suggested  as  an  objec- 
tion either  to  the  special  judge  or  to  the  regu- 
lar Judge.  This  would  be  sufficient  reason 
for  overruling  such  an  objection  made  after 
the  trial.  See  Cox  v.  Stout,  89  Intl.  422,  426; 
Greenwood  v.  State,  116  Ind.  485,  19  N.  B. 
333;  Llllie  t.  Trentman,  130  Ind.  16,  29  N. 
E.  405;  Bowen  v.  Swander,  121  Ind.  164,  22 
N.  B.  725;  Oargar  v.  Fee,  119  Ind.  536,  21 
N.  E.  1080. 

Another  cause  was  stated  In  the  motion 
for  a  new  trial  thus:  "For  error  of  the  court 
In  giving  to  the  jury  the  following  Instruc- 
tions." Then  follow  the  Instructions  of  the 
court  to  the  Jury,  being  more  than  two  type- 
written pages,  in  paragraphs  not  numbered. 
In  argument,  counsel  have  criticised  one  of 
these  paragraphs  only.  Where  It  Is  assigned 
as  a  cause  In  a  motion  for  a  new  trial  that 
the  court  erred  In  giving  an  entire  series  of 
Instructions,  the  assignment  will  not  be  avail- 
able on  appeal,  If  any  of  the  Instructions  be 
not  erroneous;  and  where,  as  here,  the  In- 
structions consist  of  a  number  of  paragraphs 
or  statements,  not  numbered,  and  the  Instrue- 
tlons  collectively  are  thus  attacked  as  erro- 
neous In  the  motion  for  a  new  trial,  such  as- 
signment In  the  motion  will  not  avail  on  ap- 
peal, though  some  statement  or  paragraph  be 
erroneous,  if  any  portion  of  the  Instructions 
be  not  erroneous,  and  such  assignment  can 
only  be  maintained  by  showing  that  all  the 
Instructions  are  incorrect  Railroad  Co.  v. 
McCartney,  121  Ind.  385,  23  N.  K.  258;  Mock 
V.  City  of  Munde,  9  Ind.  App.  536,  37  N.  E. 
281;  Lawrence  v.  Van  Bnsklrk,  140  Ind.  481, 
40  N.  B.  54;  Hoover  v.  Weesner,  147  Ind. 
510,  45  N.  B.  650,  and  46  N.  B.  905.  It  ts  not 
denied  by  counsel,  and  it  Is  quite  plain,  that 
some  portions  of  the  instructions  were  prop- 
erly grlven.  We  do  not  examine  the  paragraph 
condemned  by  counsel. 

The  appellant  moved  that  the  costs  of  ap- 
peal be  taxed  to  the  appellee  Felt  and  also 
moved  to  have  the  verdict  made  more  specific. 
The  appellant  assigned  as  causes  In  his  mo- 
tion for  a  new  trial  the  overruling  of  these 
motions,  and,  besides  assigning  here  as  error 
the  overruling  of  the  motion  for  a  new  trial, 
he  has  also  assigned  in  this  court  each  of  the 
same  rulings  as  an  error.  It  appears  by  bill 
of  exceptions  that  the  appellant  moved  the 
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court  to  tax  the  costs  of  appeal  to  the  plain- 
tiff "for  the  reason  that  In  the  Justice's  court, 
or  In  the  court  of  J.  D.  Arnold,  from  whose 
conrt  this  cause  was  appealed,  the  amount  of 
recovery  was  $200,  basing  the  recovery  for 
the  time  up  to  the  date  of  the  judgment  ren- 
dered in  said  justice's  court,  viz.  April  23, 
1897,  and  fixing  the  amount  of  recovery  at 
$200,  while  the  verdict  of  the  jury  in  the 
EHkhart  circuit  court  was  returned  on  the 
7th  day  of  July,  1897,  and  only  fixed  the 
amount  of  the  plaintUTa  damages  at  $220." 
It  does  not  appear  from  the  record  before  ua 
by  whom  the  appeal  to  the  circuit  court  waa 
taken,  and  it  is  not  even  stated  in  this  mo- 
tion to  tax  the  costs.  Nor  does  It,  elsewhere 
than  In  this  mere  unsupported  statement  of 
the  appellant  in  his  motion,  appear  what  was 
the  judgment  in  the  court  from  which  the  ap- 
peal waa  taken.  Assuming  that  the  appel- 
lant's statement  In  the  motion  waa  true,  it 
would  appear  that  the  original  Judgment  was 
increased.  Instead  of  diminished,  on  the  ap- 
peal, and  there  is  no  showing  in  the  record 
from  which  we  can  know  how  the  amount  of 
damages  was  arrived  at  in  the  court  below. 
It  Is  not  made  manifest  that  the  conrt  erred 
tn  overruling  the  motion  to  tax  the  costs  to 
the  plaintiff.  Concerning  the  motion  to  have 
the  verdict  made  more  specific,  it  appears  by 
the  bill  of  exceptions  that  It  was  not  made 
until  after  the  discharge  of  the  jury,  and 
that  the  motion  was  simply  "to  have  the  ver- 
dict returned  by  the  jury  in  said  cause  made 
more  specific,"  without  indicating  in  what  re- 
spect it  was  desired  to  have  the  verdict  mod- 
ified. The  motion  was  not  made  at  a  proper 
time,  and  was  not  sufficiently  definite.  The 
judgment  of  the  appellee  Felt  against  the  ap- 
pellant is  affirmed,  and  the  appeal  is  dismiss- 
ed as  to  the  other  appellees. 


(a  Ind.  App.  277) 

PATTON  et  al.  v.  MATTER  et  al. 
(Appellate  Ckmrt  of  Indiana.     Dec  14,  1898.) 
Hbohakics*  Lims— CoNTiNtroos  Costkactb— 

NOTIOR. 

Defendants  famished  labor  and  material  as 
directed  by  the  owner  of  a  building  for  the  pur- 
pose of  making  it  into  an  opera  house.  There 
were  no  plans  and  specifications  to  work  by,  and 
no  agreement  as  to  price  or  time  of  payment,  or 
as  to  the  amount  of  work  to  be  done,  or  when 
it  was  to  be  completed,  and  at  no  time  had 
there  l>een  any  settlement  of  the  amonnt  dne  to 
defendants.  Held,  that  a  notice  of  a  mechanic's 
lien  filed  within  the  statutory  time  from  the 
last  item  included  all  the  items,  though  prior  to 
such  time  the  work  had  been  interrupted,  and 
parts  of  it  bad  been  completed. 

Appeal  from  superior  court.  Grant  county; 
Hiram  Brownlee,  Judge. 

Action  by  PhilllD  Matter,  trustee,  and  oth- 
ers, against  Hattte  White  and  others,  to  quiet 
title  against  liens  claimed  on  land  that  tiad 
been  assigned  to  plaintiffs  for  creditors.  From 
a  judgment  for  plaintiffs,  defendants  Phillip 
Patton  and  others  apiwal.     Reversed. 


John  A  Kersey,  for  appellants.  Elliott  & 
Elliott  and  H.  J.  Paulus,  for  appellees. 

HENLET,  J.  On  the  10th  day  of  May, 
1897,  William  White,  a  resident  of  Grant 
county,  Ind.,  duly  executed  and  acknowledg- 
ed a  deed  of  assignment  in  accordance  and 
compliance  with  the  laws  of  this  state  pro- 
viding for  voluntary  assignments  for  the  ben- 
efit of  creditors.  In  the  deed  of  assignment 
one  Phillip  Matter  was  named  as  trustee. 
Among  the  property  conveyed  to  said  trustee 
by  the  deed  of  assignment  was  the  follow- 
ing: B'orty-four  feet  off  of  the  south  side  of 
lot  8,  in  block  16,  in  the  original  plat  of  the 
town  (now  city)  of  Marlon,  in  Grant  county, 
Ind.  Situated  upon  the  above-described  tract 
was  a  three-story  brick  building,  used  in  part 
as  an  opera  house.  On  the  6th  day  of  May, 
1897,  the  said  William  White  executed  to  his 
wife,  one  Hattie  White,  a  mortgage  upon 
said  real  estate,  to  secure  an  alleged  in- 
debtedness to  her  of  about  $16,000,  which 
mortgage  was  duly  recorded  on  the  5th  day 
of  June,  1897,  In  the  recorder's  office  of  Grant 
county,  in  Mortgage  Record  No.  34,  at  page 
463.  On  the  22d  day  of  May,  1897.  appel- 
lants Phillip  Patton  and  John  M.  Tbornburgh, 
who  were  partners  doing  business  under  the 
firm  name  and  style  of  Fatten  &  Thorn- 
burgh,  filed  in  the  office  of  the  recorder  of 
said  county  'a  written  notice  of  their  inten- 
tion to  hold  a  mechanic's  and  material  man'» 
lien  on  said  real  estate  and  the  buildings 
thereon  for  moneys  due  them  on  account  of 
work,  labor,  and  material  done,  performed, 
and  furnished  by  them  In  repairing  the  build- 
ing on  said  real  estate,  which  notice  was  re- 
corded as  Is  provided  by  law;  the  amount 
claimed  being  $1,426.66.  On  the  same  day 
the  appellants  Henry  Byrely  and  Sbively 
Byrely,  who  were  doing  business  as  partner* 
under  the  name  and  style  of-  Byrely  Bros., 
filed  In  the  office  of  the  recorder  Of  said  coun- 
ty their  written  notice  of  their  intention  to 
hold  a  mechanic's  and  material  man's  lien  on 
said  .property  for  work,  labor,  and  material 
furnished  by  them  in  repairing  and  Improv- 
ing the  building  situated  upon  said  real  es- 
tate. The  amount  claimed  by  Byrely  Bros. 
Is  $586.22.  The  record  shows  the  proper  re- 
cording of  these  notices.  On  the  10th  day  of 
May,  1897,  the  appellants  Leroy  M.  Whisler 
and  Ralph  P.  Whisler,  who  are  partners  un- 
der the  name  and  style  of  Whisler  &  Whis- 
ler, filed  in  the  recorder's  office  of  said  coun- 
ty a  mechanic's  and  material  man's  lien  upon 
said  property  for  work  and  labor  and  mate- 
rial furnished  by  them  in  and  about  the  said 
building  in  repairing  and  improving  the  same. 
The  amonnt  claimed  by  them  Is  $739.70.  This 
notice  was  duly  recorded  according  to  law. 
This  action  was  brought  by  said  Phillip  Mat- 
ter, trustee,  etc.,  against  the  said  Hattie 
White  and  all  the  above-described  lienhold- 
ers,  averring  the  facts  as  above  stated,  and 
alleging  further  that  the  mortgage  held  by 
said  Hattie  White  was  fraudulent,  and  giv- 
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en  to  secure  a  pretended  Indebtedness,  and 
was  without  any  consideration  whatever;  that 
neither  of  the  other  defendants  named  In  the 
complaint  bad  done  or  performed  any  labor 
or  furnished  any  material  for  r^alring  op 
Improving  said  real  estate,  or  the  building 
thereon,  within  the  60  days  next  preceding  the 
filing  of  their  said  notices  of  their  Intention 
to  hold  liens  on  said  property;  "that  said 
pretended  liens  of  each  and  all  said  defend- 
ants are  clouds  upon  the  title  of  said  prop- 
erty." The  prayer  of  the  complaint  is  that 
the  title  to  the  property  be  quieted  against 
said  liens,  and  that,  in  case  any  part  of  them 
Is  found  to  be  valid,  the  court  determine  the 
amounts,  etc.  Appellants  Patton  &  Thorn- 
burgh,  Whlsler  &  Whisler,  and  Byrely  & 
Byrely  appeared  to  the  action,  and  separatel/ 
answered  by  general  denial  and  by  cross 
complaint,  in  which  each  firm  demanded  the 
foreclosure  of  their  alleged  mechanic's  and 
material  man's  liens.  Answers  in  general  de- 
nial were  filed  by  each  of  the  cross  defend- 
ants to  the  different  cross  complaints.  The 
plaintiff  dismissed  his  action  as  to  said  Hat- 
tie  White,  and  also  dismissed  his  complaint, 
and  the  cause  was  tried  by  the  court  upon  the 
Issues  presented  by  the  denial  of  the  mate- 
rial allegations  of  the  cross  complaints  of  ap- 
pellants Patton  &  Thomburgh,  Whlsler  & 
Whlsler,  and  Byrely  &  Byrely.  The  court 
having  announced  its  finding,  the  cross  com- 
plainants severally  moved  for  a  new  trial, 
assigning  as  reasons  therefor  (1)  that  the  find- 
ing of  the  court  Is  contrary  to  the  evidence; 
(2)  the  finding  of  the  court  is  contrary  to 
law;  (3)  the  finding  of  the  court  is  not. sus- 
tained by  sufficient  evidence;  (4)  for  error 
in  the  assessment  of  the  amount  of  recovery 
on  the  mechanic's  lien,  in  that  the  same  is 
too  small.  The  motions  for  a  new  trial  were 
each  overruled,  and  the  court  rendered  the 
following  Judgment:  "And  the  court  now 
renders  judgment  on  all  said  findings  as  fol- 
lows, to  wit:  It  Is  considered  by  the  court 
that  the  said  cross  complainants  Phillip  B. 
Patton  and  John  M.  Thomburgh  recover  of 
and  from  said  defendant  William  White  the 
sum  of  $1,567.75,  with  relief  except  as  to 
$13.75  thereof,  and  costs,  and  that  as  to  the 
$13.75  their  mechanic's  lien  sued  on  in  their 
said  cross  complaint  be,  and  the  same  is  here- 
by, foreclosed  against  all  said  defendants, 
and  the  land  described  in  their  said  cross 
complaint,  to  wit,  said  44  feet  off  of  south 
side  of  lot  8,  in  block  16,  In  the  original  plat 
of  the  town  (now  city)  of  Marlon,  in  said 
Grant  county,  Indiana,  Is  ordered  to  be  sold 
by  the  sheriff  of  said  county,  without  relief, 
upon  a  certified  copy  of  this  decree  as  upon 
executions  at  law,  to  make  said  sum  of  $13.- 

75  and  costs  herein,  taxed  at  $ and 

cts.  It  is  further  considered  by  the  court 
that  said  cross  complainants  Henry  Byrely 
and  Shlvely  Byrely  recover  of  and  from  said 
defendant  William  White  the  sum  of  $596.&4, 
with  relief  except  as  to  $11.25  thereof,  and 
coats,  and  that  as  to  said  $11.25  their  me- 


chanic's lien  sued  on  In  their  cross  complaint 
be,  and  the  same  is  hereby,  forever  closed 
against  all  said  defendants,  and  the  land  de- 
scribed In  their  said  cross  complaint,  to  wit, 
said  44  feet  off  of  the  south  side  of  lot  No. 
8,  In  block  16,  in  the  original  plat  of  the 
town  (now  city)  of  Marion,  in  said  Grant 
county,  Indiana,  is  ordered  to  be  sold  by  the 
sheriff  of  said  county,  without  relief,  upon  a 
certified  copy  of  this  decree  as  upon  execu- 
tions at  law  to  make  said  sum  of  $11.25  and 

costs  herein,  taxed  at  $ and cts. 

It  is  further  considered  by  the  court  that  the 
cross  complainants  Leroy  M.  Whlider  and 
Ralph  P.  Whlsler  recover  of  and  from  said 
defendant  WiUiam  White  the  sum  of  $469.76, 
with  relief  except  as  to  $62.60  thereof,  and 
costs,  and  that  as  to  said  $62.60  their  me- 
chanic's lien  sued  on  in  their  said  cross  com- 
plaint be,  and  the  same  is  hereby,  foreclosed 
against  all  said  defendants,  and  the  land  de- 
scribed in  their  said  cross  complaint,  to  wit. 
said  44  feet  off  of  the  south  side  of  lot  No. 
8,  In  block  16,  in  the  original  plat  of  the 
town  (now  city)  of  Marlon,  in  said  Grant 
county,  Indiana,  is  ordered  to  be  sold  by  the 
sheriff  of  said  county,  without  relief,  upoa 
a  certified  copy  of  this  decree  as  upon  execu-. 
tions  at  law,  to  make  said  sum  of  $62.50  and 

coats  herein,  taxed  at  $ and —  cts." 

The  cross  complainants  severally  moved  the 
court  to  modify  the  Judgment  and  decree,  all 
of  which  motions  were  overruled. 

Appellants  Patton  &  Thomburgh,  Byrely  & 
Byrely,  and  Whlsler  &  Whlsler  separately 
assign  as  error  to  this  court  the  action  of  the 
lower  court  in  overruling  their  separate  mo- 
tions for  a  new  trial.  Upon  the  part  of  the 
cross  complainants  the  appellants  Patton  & 
Thomburgh,  the  evidence  was  to  the  effect 
that  they  were  employed  by  verbal  agreement 
to  tear  out  the  third  floor  joists,  overhaul  the 
building,  and  make  it  into  an  opera  house  oa 
the  second  floor.  This  employment  was  ia 
June,  1896,  and  they  were  engaged  to  do  the 
work  by  William  White.  It  is  admitted  of 
record  as  to  aU  the  cross  complainants:  That 
the  said  William  White  was  the  owner  of 
the  property  described  in  all  the  cross  com- 
plaints up  to  the  10th  day  of  May,  1897, 
when  the  same  passed  by  the  assignment  to 
Phillip  Matter.  The  said  firm  of  Patton  & 
Thomburgh  continued  to  work  on  said  build- 
ing until  March  26,  1897,  with  very  little  inter- 
ruption, and  without  any  settiement  being  had 
between  the  parties.  That  all  the  work  and  ma- 
terial charged  in  the  bill  of  particulars  filed  with, 
the  cross  complaint  was  done  and  furnished  at 
the  direction  and  Instance  of  the  owner  of 
the  building,  and  that  there  is  due  said  firm 
the  sum  of  $1,567.75.  There  were  no  plans 
and  specifications  to  work  by,  and  these  ap- 
pellants Patton  &  Thomburgh  were  simply 
employed  by  said  White,  without  any  agreed 
price  either  for  labor  or  material  furnished 
by  them,  and  did  the  work  as  they  were  di- 
rected by  the  owner  of  the  building.  The 
evidence  shows  that  they  continued  In  the 
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work  aiwn  said  building  up  to  and  including. 
March  26,  1887,  and  that  the  notice  of  their 
intention  to  hold  a  lien  for  their  labor  and 
material  was  filed  within  60  days  from  said 
time.  Appellee  did  not  Introduce  any  evi- 
dence tending  to  disprove  any  fact  testified  to 
by  the  witneRsea  of  these  cross  complainants; 
In  tact,  appellee  oCFered  no  evidence  what- 
ever.  TJpon  the  part  of  appellants  Whlsler  & 
Whlsler  the  evidence  was  to  the  effect  that 
they  did  work  on  White's  Opera  House,  be- 
ginning with  some  time  In  November,  1895, 
and  continalng  at  intervals  up  to  the  12  th  day 
of  April,  1897;  that  the  work  was  done  and 
materials  furnished  at  the  reqnest  of  the 
owner  of  the  building,  who,  on  the  4th  day 
of  April,  1886,  paid  on  account  $50,  and  on 
the  23d  day  of  May,  1897,  $180,  and  that  there 
is  yet  dne  and  nnpald  on  said  account  $459;96. 
Proof  of  the  filing  of  a  notice  by  said  appel- 
lants of  their  Intention  to  hold  a  lien  on  said 
property  was  also  made.  It  was  also  shown 
that  the  payments  made  by  the  owner  of  the 
bollding  on  this  account  were  made  upon  the 
general  account,  and  not  for  the  purpose  of 
settling  any  specific  item  of  the  bill  of  par- 
tlcolara.  The  ai^ellee  offered  no  evidence. 
Upon  the  part  of  appellants  Byrely  &  Byre- 
ly  the  evidence  was  to  the  effect  that  they 
were  employed  by  William  White,  the  owner 
of  the  property  described  in  the  cross  com- 
plaint of  these  appellants.  In  the  month  of 
October,  1896,  and  did  work  upon  and  fur- 
nished material  for  said  White's  Opera  House 
under  such  employment  np  to  the  22d  day  of 
May,  1887,  and  that  there  is  dne  and  unpaid 
to  said  appellants,  under  such  employment, 
the  sum  of  $586.22;  that  the  work  done  on 
the  22d  d^y  of  May,  1897,  was  in  completion 
of  the  original  contract  entered  Into  by  and 
between  said  appellants  and  the  owner  of  the 
building  long  prior  to  the  time  when  said  Item 
of  work  was  done.  Proper  proof  of  the  filing 
of  said  appellants'  notice  to  hold  a  lien  upon 
said  property  was  made.  The  evidence  In- 
troduced by  appellee  supports,  rather  than 
contradicts,  the  evidence  of  the  cross  com- 
plainants. 

The  situation  In  this  cause  is  such  that. 
If  any  one  of  the  cross  complainants  is  en- 
titled to  the  relief  asked,  they  are  all  en- 
titled to  such  relief.  Under  the  evidence, 
they  all  have  practically  the  same  case.  After 
a  most  careful  examination  of  all  the  evidence 
In  this  cause,  and  of  the  authorities  control- 
ling the  questions  arising  thereon,  we  are 
firmly  convinced  that  -the  finding  and  judg- 
ment of  the  lower  court  as  to  each  and  all  the 
appellants  is  contrary  to  law.  The  evidence 
shows  that  appellants'  accounts  were  open 
and  running  accounts,  and  had  not  been  clos- 
ed, either  by  payment,  settlement,  or  com- 
pletion of  the  w<M:k.  They  each  show  an  item 
of  labor  done,  or  material  furnished,  within 
the  statutory  period  for  filing  the  notice  of  in-, 
tention  to  hold  a  lien.  The  contract  of  em- 
ployment In  each  case  must  be  treated  as  con- 
tinnona,  there  being  no  certain  time  for  pay- 


ment, no  certain  amount  agn^eed  to  be  paid, 
no  certain  and  specified  amount  of  work  to 
be  done,  and  no  certain  time  when  the  serv- 
ices should  end.  The  fact  that  the  work  was 
interrupted,  or  any  certain  parts  of  it  com- 
pleted, would  not  make  It  necessary,  under 
our  statute,  for  the  claimants  to  file  a  notice 
and  acquire  a  separate  lien  for  each  part  and 
parcel  of  the  work;  and  the  notice,  when 
filed  within  the  statutory  limit  of  time  dating 
from  the  last  item  of  work  done  or  material 
furnished,  will  reach  back  and  include  all  the 
Items  charged  under  the  general  employment 
In  the  case  of  Premier  Steel  Co.  v.  McEl- 
walne-Blcbards  Co.,  144  Ind.  614,  43  N.  E. 
876,  one  of  the  findings  of  the  lower  court 
was  as  follows:  "In  1882  said  company  was 
engaged  in  making  extensive  improvements 
upon  said  real  estate,  and  notified  appellee 
that  it  would  need  therein  a  large  amount  of 
steam,  gas,  and  water  pipes,— material  ap- 
pellee was  then  engaged  in  selling,— and  that, 
as  it  should  order  from  time  to  time,  appellee 
should  supply  such  materials  at  the  best 
prices,  which  appellee  agreed  to  do.  In  Oc- 
tober, 1892,  and  continuously  thereafter  until 
the  appointment  of  said  receiver,  appellee  fur- 
nished said  company,  from  time  to  time,  ma- 
terial, each  being  a  separate  order,  for  the 
construction,  erection,  and  repairing  of  said 
plant  and  all  the  buildings  on  said  real  estate 
to  the  amount  and  value  of  $7,716.66,  upon 
which  there  wafl  paid  by  said  company  $4,- 
220.63,  leaving  unpaid  at  the  commencement 
of  this  suit  $3,496.03,  which  is  still  unpaid, 
and  was  due  May  6,  1893.  The  material  fi- 
nished by  the  appellee  was  for  the  use,  bene- 
fit, and  l)etterment  of  all  said  property  as  a 
whole,  and  all  said  property  was  used  in  said 
construction,  erection,  and  repair  as  afore- 
said, except  material  to  the  amount  and  value 
of  $212."  In  the  same  case  the  supreme 
court,  in  disposing  of  the  appellants'  attack 
upon  the  quoted  finding,  say,  on  pages  620, 
621,  144  Ind.,  and  page  878,  43  N.  B.,  of  said 
opinion:  "It  is  objected,  also,  that,  the  find- 
ings having  disclosed  that  the  furnishing  the 
material  upon  separate  orders,  beginning  in 
October,  1882,  and  closing  in  May.  1893, 
'which  constituted  Independent  contracts,  yet 
the.  notice  attempted  to  Include  all,  and  was 
not  filed  until  May  12,  1883,  much  more  than 
sixty  days  after  the  materials  had  been  fur- 
nished under  most  of  the  contracts.'  The 
error  in  this  contention  is  in  construing  the 
facts  found  as  disclosing  a  separate  contract 
for  each  order  for  material.  We  think  It 
clear  from  the  special  finding  that  the  con- 
tract was  made  In  October  for  the  materials 
to  be  supplied  from  time  to  time,  as  needed 
in  making  the  repairs  and  improvements,  the 
making  of  which  occupied  the  period  between 
October  and  May  6th;  and,  the  lien  having 
been  filed  May  12th,  was  within  the  time  re- 
quired by  statute.  If  each  order  and  delivery 
of  material  during  the  progress  of  an  Im- 
provement constituted  a  separate  contract, 
and  required  a  separate  lien,  it  will  be  readily 
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seen  that,  Instead  of  providing  a  practical, 
simple,  and  efficient  method  of  Becnrlty  to 
the  laborer  and  material  man,  aa  the  statute 
certainly  Intends,  a  complication  would  arise 
requiring  many  liens,  or  the  delivery  of  all 
the  material  at  one  time,  or  the  performance 
of  all  the  labor  by  continuous  and  uninter- 
rupted service."  And  hi  the  case  at  bar  the 
appellee  contends  that  the  evidence  shows 
that  the  last  Items  in  the  separate  bills  of 
particulars,  upon  which  appellants  each  claim 
to  hold  their  liens,  are  Items  of  labor  done 
and  material  furnished  upon  an  entirely  dif- 
ferent and  separate  contract  from  the  other 
Items  In  said  claims.  We  cannot  so  hold. 
The  evidence.  In  our  opinion,  shows  that  each 
of  the  firms  represented  by  appellants  were 
employed  In  the  general  purpose  of  changing, 
repairing,  and  remodeling  the  building  upon 
which  they  are  seeking  to  enforce  their  liens. 
It  also  shows  that  each  item  of  the  indebted- 
ness which  goes  to  make  up  the  several 
claims  was  for  either  labor  or  material  con- 
tributed by  appellants  towards  such  general 
purpose,  all  of  which  was  done  at'  the  special 
Instance  and  request  of  the  owner  of  the  prop- 
erty. This  court.  In  the  case  of  Trueblood  v. 
Shellhouse,  49  N.  E.  47,  following  the  law  as 
stated  by  the  supreme  court  in  Smith  v.  New- 
baur,  144  Ind.  95,  42  K.  B.  40. 109t,  held  that, 
"when  materials  were  furnished  In  part  to  the 
contractor  and  In  part  to  his  subcontractor, 
and  the  notice  of  the  Ilea  was  filed  by  the 
material  man  after  the  expiration  of  the 
statutory  period  of  limitations  as  to  one  of 
such  bills,  but  within  sucfi  period  as  to  the 
others,  the  expired  claim  may  be  tacked  to 
that  of  a  later  date,  and  thus  avoid  the  statu- 
tory limitation."  Such  bebig  the  law,  there 
is  much  greater  reason  for  holding  that  a 
Hen  will  not  be  defeated  because  the  various 
items  of  work  done  or  material  furnished  at 
the  request  of  the  owner  of  the  building  are 
disconnected  as  to  time.  If  It  Is  clearly  shown, 
as  it  Is  here,  that  the  last  item  was  fairly 
within  the  statutory  limitation;  and  It  must 
also  be  held  that,  the  notice  of  Intention  to 
bold  a  Hen  therefor  being  filed  within  00  days 
from  the  furnishing  of  the  last  Item,  the  lien 
relates  back  to  and  includes  the  whole  ac- 
count. Smith  V.  Newbaur,  supra;  Bolsot, 
Mech.  Liens,  t  408.  We  must  therefore  con- 
clude that  the  Judgment  of  the  lower  court 
was  contrary  to  law.  Reversed,  with  Instruc- 
tions to  the  lower  court  to  sustain  the  sep- 
arate motions  of  appellants  for  a  new  trial, 
and  for  further  proceedings  not  Inconsistent 
with  this  opinion. 


(22  Ind.  App.  22) 

CASE  V.  NELSON.  1 
(Appellate  Court  of  Indiana.     Dec.  13,  1808.) 

ADMIJUSTTlATORg — APPEAL  WITHOUT  BOND. 

1.  An  administrator's  ripiit  to  appeal  under 
Horner's  Itev.  St.  18!)",  i  045  (Burns',  Uev.  St. 
X81H.  §  657),  without  giving  bond,  is  not  ab- 
rogated by  an  order  of  removal  aa  admiuistra- 

>  Rehearing  denied. 


tor,  made  Immediately  after  tlie  nndltion  of 
the  Judgment  against  him. 

2.  Homer's  Rev.  St.  1807,  f  646  (Bnms'  Bev. 
St.  1894,  I  657),  authorizing  an  appeal  by  an 
administrator  without  giving  bond,  does  not  ap- 
ply where  an  administrator,  as  such.  Is  ordered 
to  charge  himself  with  a  certain  sum  as  the 
assets  of  the  estate,  as  the  interest  of  the  ad- 
ministrator is  adverse  to  the  estate  he  repre- 
sents. 

Appeal  from  circuit  court,  Cass  county;  J. 
M.  Rabb,  Special  Judge. 

In  the  matter  of  the  estate  of  Charles  B. 
Case,  deceased.  Mabel  Nelson  filed  excep- 
tions to  the  report  of  Mattle  J.  Case  as  ad- 
ministratrix, and  the  administratrix  was  or- 
dered to  charge  herself  with  a  certain  sum 
as  the  assets  of  the  estate,  and  she  appeals. 
Dismissed. 

O.  E.  Ross  and  McConnell  &  Jenkins,  for 
appellant.  M.  Wlnfield  and  Lalry  A  Ma> 
honey,  for  appellee. 

COMSTOCK,  J.  Appellee  moves  to  dismiss 
this  appeal  for  two  reasons:  (1)  "The  appel- 
lant was  not,  at  the  time  this  appeal  was 
perfected,  and  Is  not  now,  administratrix  of 
the  estate  of  Charles  B.  Case,  deceased,  she 
having  been  removed  by  the  circuit  court  in 
which  said  trust  was  pending  on  the  16th  day 
of  June,  1808,  for  failure  to  give  bond  in 
compliance  with  an  order  of  said  court"  (2) 
"No  bond  has  been  filed  by  appellant  within 
the  time  allowed  by  law."  The  bond  given 
on  the  appointment  of  the  executrix  was  in 
the  sum  of  $100.  The  court  ordered  an  ad- 
ditional bond.  With  this  order  appellant  has 
not  complied.  The  appeal  Is  from  a  Judg- 
ment of  the  Cass  circuit  court  ordering  ap- 
pellant, as  administratrix  of  the  estate  of 
Charles  B.  Case,  to  charge  herself  with  $3,- 
800,  which  the  court  held  constituted  a  part 
of  the  assets  of  the  estate.  The  Judgment 
and  order  were  made  upon  an  Issue  formed 
by  exceptions  of  appellee  filed  to  the  final 
report  of  said  administratrix,  and  were  enter- 
ed on  the  16th  day  of  June,  1898.  The  fol- 
lowing Is  the  language  of  that  part  of  the 
order:  "It  Is  therefore  ordered  and  adjudged 
by  the  court  that  the  exceptions  of  Mabel 
Nelson  to  said  report  be,  and  they  are  here- 
by, sustained,  and  said  administratrix  order- 
ed to  charge  herself  with  the  sum  of  $3,800. 
which  sum  the  court  finds  the  said  adminis- 
tratrix received  on  the  7th  day  of  Augnst, 
1891,  from  the  P.,  C,  C.  &  St  L.  By.  Co.  in 
settlement  of  a  certain  claim  against  said 
company  for  negligently  causing  the  death 
of  her  intestate,  which  said  sum  said  admin- 
istratrix BO  received  for  the  benefit  of  her- 
self, as  widow,  and  the  exceptor,  Mabel  Nel- 
son, and  Jesse  Case,  children  of  said  intes- 
tate," etc.;  and  then  follows  in  the  same 
entry  an  order  removing  said  defendant  as 
administratrix  for  failure  to  comply  with  the 
order  of  the  court  requiring  her  to  file  an 
additional  bond,  and  the  order  appointing  M. 
F.  Mahey  administrator  de  bonis  non,  and  the 
recital  of  the  acceptance  of  lUa  bond,  the  is- 
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snlog  of  letters,  and  his  qualification  as  said 
administrator.  After  the  rendition  of  said 
jndgment,  to  wit,  on  the  14tb  dky  of  July, 
1898,  appellant  filed  the  record  In  the  cause 
below  in  this  court,  together  with  her  as- 
signment of  errors.  Appellant  assigns  error 
In  the  appeal  as  administratrix  of  the  estate 
of  Charles  B.  Case,  deceased. 

In  support  of  her  first  reason  given  to  sus- 
tain her  motion,  appellee's  counsel  contend 
that  the  order  removing  Mrs.  Case  terminated 
at  once  her  powers  and  duties  as  administra- 
trix, and  that  whatever  she  did  afterwards 
was  done  In  her  individual  capacity,  and  not 
as  representing  any  persons  or  any  estate; 
that,  while  she  may  appeal,  after  her  remov- 
al, from  the  order  removing  her,  it  would  be 
only  In  her  individual  capacity,  in  which  case 
she  Is  required  to  give  bond,— citing  Erlanger 
V.  Danlelson,  88  Cal.  480,  20  Pac.  505;  Mal- 
lory  V.  Railroad  Co.  (Kan.  Sup.)  36  Pae.  1059. 
The  appellant  In  Erlanger  v.  Danlelson,  su- 
pra, had  been  appointed  administrator  under 
section  1383  of  the  Code  of  Civil  Procedure 
of  California,  which  reads  as  follows:  "When 
letters  of  administration  have  been  granted 
to  any  person  other  than  the  surviving  hus- 
band or  wife  or  child,  father,  mother,  brother 
or  sister  of  the  intestate,  any  one  of  them 
may  obtain  the  revocation  of  the  letters  and 
be  entitled  to  the  administration  by  present- 
ing to  the  probate  court  a  petition  praying 
the  revocation  and  that  letters  of  administra- 
tion may  be  issued  to  him."  The  facts  as  set 
out  In  the  opinion  are  as  follows:  '  Danlelson 
died  Intestate  and  unmarried,  leaving  two 
brothers  in  California.  Jlarch  13,  1890,  ap- 
pellant, who  was  not  related  to  the  deceased. 
filed  a  petition  asking  for  letters,  together 
with  the  written  consent  of  Theodore  Danlel- 
son, a  brother  of  the  deceased,  to  his  ap- 
I>ointment.  March  24,  1890,  Theodore  Dan- 
lelson filed  a  petition  asking  for  letters  for 
himself.  April  7,  1890,  the  court  appointed 
both  petitioners  administrators,  and  both 
qualified.  April  29,  1890,  William  Danlelson, 
another  brother  of  the  deceased,  who  had 
been  temporarily  absent  from  the  state,  filed 
a  petition  asking  that  Erlanger's  appointment 
be  revoked,  and  that  he  be  appointed  in  his 
stead.  July  9,  1890,  the  court  revoked  the 
letters  of  Erlanger,  and  appointed  William 
Danlelson.  From  the  order  of  removal  Er- 
langer appealed,  without  giving  bond.  The 
supreme  court  of  California  held  that  such 
appeal  could  not  be  prosecuted  without  bond, 
the  court  holding  that  appellant  was  not  act- 
ing In  another's  right,  in  the  sense  of  section 
946  of  the  Code  of  Civil  Procedure.  The  part 
of  said  section  referred  to  is  in  the  following 
language:  "The  court  below  may  in  Its  dis- 
cretion dispense  with  or  limit  the  security 
required  by  this  act  when  the  appellant  is  an 
executor,  administrator,  trustee,  or  other  per- 
son acting  in  another's  right."  The  court 
adds:  "Plainly,  on  this  appeal,  the  appel- 
lant Is  not  acting  in  another's  right,  In  the 
sense  of  section  946  of  the  Code  of  Civil  Pro- 
62  N.E.-12 


cedure.  And  we  think  it  equally  evident  that 
section  963  has  no  application  to  this  case, 
This  is  not  a  proceeding  had  upon  the  estate 
of  which  he  was  administrator,  within  the 
purview  of  that  section.  In  the  first  place, 
he  was  not  administrator.  Whatever  effect 
his  appeal,  when  perfected,  would  have  up- 
on the  order  removing  him,  it  was  in  full 
force  until  then.  It  follows  that  when  he  fil- 
ed his  notice  he  was  not  such  officer,  and 
then  had  no  administrator's  bond.  Suppose 
the  contrary  were  held,  and  the  order  remov- 
ing him  was  affirmed;  how  could  his  sure- 
ties be  held  for  costs  incurred  after  his  du- 
ties as  administrator  ceased?  'Bat  the  sec- 
tion has  reference  to  matters  In  which  the 
estate  is  interested.  This  is  his  personal  mat- 
ter. The  undertaking  of  his  sureties  is  that 
he  shall  faithfully  perform  the  duties  of  his 
office.  How  can  he  be  said  to  be  discharg- 
ing official  duty  In  appealing  from  an  order 
relieving  from  such  duty?  It  is  true,  the  leg- 
islature has  the  power  to  provide  for  obli- 
gations not  mentioned  in  the  bond,  or  entire- 
ly ontside  of  its  apparent  scope;  and  one 
becoming  surety  after  the  law  has  been  en- 
acted will  be  bound  accordingly,  for  he  will 
be  preslimed  to  know  the  law.  But  this  Is  a 
harsh  rule,  and  the  legislature  will  not  be 
presumed  to  have  Intended  such  consequence, 
unless  the  Intent  Is  clear.  Here  the  intend- 
ments are  all  the  other  way.  We  think  the 
appeal  should  be  dismissed."  In  Mallory  v. 
Railroad  Co.  (Kan.  Sup.)  36  Pac.  1059,  the 
supreme  court  of  Kansas  held  that,  when 
letters  of  administration  had  been  issued 
without  jurisdiction,  and  the  probate  court, 
upon  hearing,  declared  them  null  and  void, 
the  person  illegally  appointed  as  administra- 
trix was  not  entitled  to  appeal  from  such  an 
order  without  giving  the  appeal  bond  requir- 
ed from  ordinary  appellants,  stating  that  the 
facts  found  by  the  probate  court  make  It  dear 
that  it  had  no  jurisdiction  to  issue  letters  of 
administration,  and  that  Its  action  in  that  re- 
spect was  void  for  all  purposes;  and  that  at 
the  time  when  the  attempt  was  made  to  take 
an  appeal  the  letters  had  been  recalled,  and 
an  order  entered  declaring  all  proceedings 
connected  with  the  administration  null  and 
void;  that  in  attempting  to  appeal,  she  was 
not  acting  as  the  representative  of  the  estate. 
The  decision  was  upon  two  grounds:  (1)  That 
there  bad  been  no  valid  appointment;  (2) 
that  all  proceedings  under  the  void  appoint- 
ment had  been  annulled.  The  language  of 
the  Kansas  statute  upon  which  appellant  re- 
lied to  prosecute  her  appeal  without  bond  was, 
"No  executor  or  administrator  shall  be  re- 
quired to  enter  Into  bond  to  entitle  him  to  ap- 
peal."   Gen.  St.  1889,  par.  2977. 

In  support  of  the  second  reason  for  dis- 
missal urged  by  appellee's  counsel  It  is  con- 
tended that  this  appeal  cannot  be  prosecuted 
without  bond,  because  the  judgment  render- 
ed is  not  such  a  judgment  that  an  appeal 
could  be  taken  by  an  administrator  or  ex- 
ecutor without  bond;   that  Judgments  from 
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which  an  administrator  may  appeal  without 
bond  are  such  as  are  rendered  against,  and 
payable  out  tyt,  the  assets  of  the  estate. 
Woerner,  in  his  American  Law  of  Adminis- 
tration, at  page  1201,  says:  ."The  party  ap- 
pealing is  always  required  to  give  bond,  ex- 
cept in  cases  where  the  executor  or  admin- 
istrator appeals  in  the  interest  of  the  estate, 
and  has  given  security  on  his  administration 
bond.  An  executor  is  entitled  to  an  appeal 
without  surety  where  the  judgment  or  de- 
cree Is  to  affect  only  the  assets,  and  because 
he  has  already  given  a  general  bond;  but 
where  he  is  in  a  situation  in  which  a  per- 
sonal judgment  or  decree  can  be  rendered 
against  him  which  may  make  him  liable 
out  of  his  own  funds,  he  is  no  more  entitled 
to  appeal  without  surety  than  any  other 
person.  And  in  such  case  the  administrator 
will  not  be  allowed  to  appeal  in  forma  pau- 
peris, so  as  to  avoid  the  necessity  of  giving 
an  appeal  bond.  It  is  the  character  of  the 
suit  which  determines  the  question  of  the 
right  of  appeal  without  bond;  not  the  nam- 
ing of  a  party  as  executor  or  administrator, 
but  the  cause  of  action  as  developed  by  the 
pleadings."  Woerner  cites.  In  this  connec- 
tion, Pugh  V.  Jones,  6  Leigh,  299;  Ersldne 
V.  Henry,  Id.  378;  Wade  v.  Society,  4 
Smedes  &  M.  670;  Pugh  t.  Ottenkirk,  8 
Watts  &  S.  172.  In  Pugh  v.  Jones,  supra, 
judgment  wiu  rendered  against  the  executor 
personally,  and  it  was  held  that  on  appeal  a 
bond  should  be  required.  Ersklne  v.  Henry, 
supra,  was  a  suit  In  equity  against  defend- 
ant executor  in  his  own  right  as  legatee.  It 
was  held  that  on  appeal  allowed  him  from 
the  decree  an  appeal  bond  should  be  re- 
quired. In  Wade  v.  Society,  supra.  It  was 
held  that  an  executor  Is  entitled  to  an  appeal 
without  surety  when  the  judgment  or  decree 
Is  to  affect  only  the  assets  of  the  decedent 
in  his  hands.  Allter  where  he  is  in  a  situa- 
tion in  which  a  personal  judgment  or  a  lien 
can  be  rendered  against  him,  and  in  which 
he  may  be  responsible  out  of  his  own  funds. 
T^e  learned  authof  uses  almost  the  language 
of  the  court  In  Pugh  v.  Ottenkirk,  supra,  to 
the  effect  that  It  is  the  character  of  the 
suit,  and  not  the  names  of  the  parties,  that 
determines  the  right  to  appeal  without  bond, 
whether  the  recovery  is  sought  in  a  repre- 
sentative or  Individual  capacity.  The  deci- 
sion In  Hickman  v.  Hickman,  74  Ga.  401,  was 
under  section  3622,  Code  Oa.,  viz.:  "Ex- 
ecutors, administrators  and  other  trustees 
when  sued  as  such  or  defending  solely  the 
title  of  the  estate,  may  enter  an  appeal  with- 
out paying  costs  and  giving  bond  and  se- 
curity, as  heretofore  required,  but  If  judg- 
ment shall  be  obtained  against  such  executor, 
administrator  or  other  trustee  and  not  the 
assets  of  the  estate,  he  must  pay  costs 
and  give  security  as  In  other  cases."  And 
the  court  held  that  where  an  executor  was 
cited  to  appear,  and  settle  hls^  accounts, 
and  pay  over  to  the  legatees  the  amoimts 
to  which  they  were  entitled,  and  from  the 


judgment  rendered  the  executor  desired  to 
take  an  appeal,  he  could  not  do  so  with- 
out giving  security,  and  an  appeal  taken 
without  this  requirement  was  properly  dis- 
missed. Appellant  claims  the  right  of  ap- 
peal without  bond  under  section  045,  Horner's 
Rev.  St  1887  (secUon  057,  Burns'  Rev.  St. 
1884):  "Executors,  administrators  and  guard- 
ians may  have  an  appeal  and  stay  of  pro- 
ceedings in  the  court  below  without  giving 
an  appeal  bond."  This  appeal  is  concerning 
a  matter  connected  with  the  decedent's  es- 
tate act  The  Olvll  Code  makes  no  provi- 
sion f<Mr  the  filing  of  exceptions  to  the  report 
of  an  administrator  or  executor,  nor  for  a 
trial  of  the  same.  The  decedent's  estate  act 
provides  therefor,  and  for  appeals  from  judg- 
ments thereon;  section  2612,  Bums'  Rev.  St 
1894  (section  2467,  Rev.  St  1881),  of  the  de- 
cedent's estate  act  being  substantially  the 
same  as  section  645,  supra.  The  language  of 
the  judgment  which  we  have  set  out  In  the 
case  before  us  is  a  judgment  against  appel- 
lant as  administratrix.  Appellant's  learned 
counsel  contend  that  the  decisions  of  the 
courts  outside  of  Indiana  which  have  been 
cited  have  been  based  upon  the  peculiar 
phraseology  of  the  statutes  Involved,  and 
are  not  In  point  because  section  645,  supra, 
of  this  state,  without  qualifications,  provides 
that  executors,  administrators,  and  guard- 
ians may  appeal  without  bond.  The  Wis- 
consin statute,  and  two  decisions  thereunder, 
are  cited  in  support  of  this  position.  Section 
4032,  Rev.  St  Wis.,  provides  that:  'The  par- 
ty appealing,  other  than  an  executor,  ad- 
ministrator, guardian,  or  trustee,  shall  at  the 
time  of  filing  notice  of  appeal,  and  before  his 
appeal  shall  be  effectual  for  any  purpose, 
file  with  the  county  court  an  undertaking  In 
such  sum  *  *  *  as  the  judge  shall  ap- 
prove, to  the  effect  that  he  will  diligently 
prosecute  his  appeal  to  effect,  and  pay  all 
damages  and  costs  which  may  be  awarded 
against  him  on  such  appeal."  In  construing 
this  section,  the  court  in  Stinson  v.  Leary, 
69  Wis.  269,  34  N.  W.  03,  held  that  it  re- 
lieved a  guardian  from  filing  such  an  under- 
taking on  appealing  from  a  judgment  on  a 
final  account  even  though  the  amount  due 
from  him  exceeds  the  amount  of  his  bond  as 
guardian.  In  said  case  appellant  was  cited 
to  make  final  settlement  as  guardian.  His 
ward  had  arrived  at  the  age  of  21  years  more 
than  two  years  before  the  citation  was  Is- 
sued, and  no  settlement  of  the  guardian  ac- 
count had  been  made.  Upon  the  hearing 
and  examination  of  the  account  it  was  ad- 
judged that  the  guardian  was  Indebted  to  his 
ward  in  the  sum  of  $446.91,  which  he  was 
ordered  to  pay  over  to  her.  He  appealed, 
but  gave  no  undertaking  on  such  appeal. 
The  circuit  court  on  application,  required  him 
to  file  an  undertaking  In  that  court  to  pay  all 
costs  and  damages  accrued  against  him,  not 
exceeding  $250,  within  20  days,  otherwise  his 
appeal  would  be  dismissed.  The  bond  given 
on  his  appointment  was  In  the  amount  of 
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1300  only.  The  case  of  Tompkins  y.  Page, 
70  Wis.  249,  35  N.  W.  563,  is  analogous  to 
Stlnscm  y.  Leary,  supra,  in  principle.  The 
amount  ordered  to  be  paid  to  tbe  ward  In 
the  last  case  cited  was  |1,827.10  and  costs, 
and  the  bond  glyen  by  the  guardian  on  his 
appointment  was  for  $200.  The  court  held 
that  no  bond  was  required;  that  section  4032 
was  general,  and  embraced  all  appointments 
taken  by  a  guardian,  and  made  no  exception. 

We  are  of  the  opinion  that  the  order  of  re- 
moyal,  following  the  granting  of  the  appeal 
from  the  Judgment  directing  the  administra- 
trix to  charge  herself  with  $3,800,  which  be- 
longed to  the  estate,  could  not  deprive  h«, 
as  administratrix,  of  any  right  she  was  en- 
titled to  before  such  order,  and  we  do  not 
reaxih  a  conclusion  In  this  case  from  the  con- 
sideration of  that  order.  We  approve  of  the 
law  as  announced  by  Woemer,  supra.  The 
right  of  appeal  without  bond  Is  given  to  the 
executor  or  administrator  in  a  representative 
capacity,  with  a  view  of  protecting  the  es- 
tate. When  the  Interest  of  the  administra- 
tor Is  adverse  to  the  estate  he  represents,  a 
bond  should  not  be  dispensed  with.  As  said 
In  Pugh  y.  Ottenkirk.  3  Watts  &  S.  172:  "It 
Is  the  character  of  the  suit  that  determines 
the  right  of  appeal  without  bond.  That  does 
not  depend  npon  the  mere  naming  of  the 
parties  as  executor  or  administrator  In  the 
proceeding  or  declaration,  but  upon  the 
cause  of  action  as  developed  by  the  plead- 
ings, and  whether  the  recovery  is  sought  In 
a  representative  or  individual  capacity."  In 
the  case  before  us  the  appeal  was  clearly  In 
the  Interest  of  the  appellant  alone.  It  does 
not  matter  how  she  is  designated;  her  Inter- 
ests are  antagonistic  to  the  estate.  The  order 
directs  her  to  add  to  the  assets  of  the  estate 
what  she  claims  as  her  Individual  money. 
The  appeal  is  not  to  save  the  estate,  but  to 
protect  herself.  It  was  not  the  purpose  of 
the  statute  to  give  an  appellant  acting  In  his 
own  interest,  adversely  to  the  trust  he  nom- 
inally represents,  a  privilege  not  accorded 
appellants  generally,  not  acting  In  such  ca- 
pacity. 

The  learned  counsel  for  appellant  strongly 
relies  upon  Stlnson  v.  Leary,  supra,  and 
Tompkins  v.  Page,  supra.  They  support  his 
position,  but  are  not  in  harmony  with  the 
weight  of  authorities,  and,  with  all  respect  to 
the  learned  court  deciding  them,  we  believe 
that  they  should  not  be  followed.  While  the 
cases  cited  from  which  we  hdve  quoted,  hold- 
ing a  bond  to  be  necessary  upon  appeal,  are 
based  upon  statutes  not  Identical  with  our 
own,  their  reasoning  Is  applicable  to  the 
question  presented  by  this  appeal.  Counsel 
also  cite  Bake  v.  Smiley,  84  Ind.  212,  and  In- 
sist that  it  Is  decisive  of  the  question.  We 
do  not  regard  that  case  as  in  conflict  with 
the  conclusion  herein  reached.  The  judg- 
ment was  against  the  executors,  directing 
them  to  pay  to  the  said  Smiley,  administra- 
tor; they  being  ordered  to  pay  ns  exocutors, 
and  therefore  out  of  the  assets  of  the  es- 


tate they  represented.  The  Judgment  was 
against  the  interests  of  the  estate,  reducing 
its  assets.  An  appeal  was  claimed  in  the 
Interest  of  the  estate,  and  the  court  held 
that  no  appeal  bond  was  necessary.  In  the 
appeal  before  ns,  as  before  stated,  the  order 
directs  that  an  amount  claimed  by  the  ad- 
ministratrix as  her  individual  property,  and 
which  the  court  has  found  is  a  part  of  the 
estate  of  the  decedent,  should  be  added  to 
the  estate;  not  paid  to  a  third  party,  or  to 
any  particular  person. 


(157  N.  T.  my 
SMITH  y.  SECOR  et  al 

(Court  of  Appeals  of  New  York.    Dec.  10, 

1898.) 

Wills  —  Ckeatios  o»  Trist  —  Riohts  Of  Bbkb- 

riCIAKIBS. 

1.  Land  was  devised  by  a  teittntriz,  in  trast, 
during  the  lives  of  two  specified  persons,  to 
receive  and  apply  the  rents  in  equal  shares  to 
the  use  of  six  ot  her  children,  and,  upon  the 
tei-mination  of  the  trust,  to  sell  the  property, 
and  divide  the  proceeds  "equallj  among  ail  my 
said  six  children,  then  living,  *  •  •  and 
the  descendants  of  such  as  may  then  be  dead." 
If  there  were  no  descendant  of  a  deceased 
child,  its  share  was  to  be  equally  distributed 
among  her  children  then  UvIdk.  One  of  these 
children  died  before  the  testatrix.  BcM,  that 
there  was  no  partial  intestacy,  as,  upon  the 
termination  of  the  trust,  the  share  of  the  de- 
ceased child  would  pass  witli  the  other  shares 
to  those  who  should  then  be  entitled  under  the 
ultimate  devise  of  the  will. 

2.  Beneficiaries  of  a  trust  estate  cannot  de- 
feat the  trust,  and  cut  off  the  rights  of  unborn 
children  thereunder,  by  allowing  a  default  judg- 
ment for  partition  to  be  taiicii  against  them; 
and  a  purchaser  at  a  partition  sale  under  such 
circnniKtances  takes  no  better  title  than  he 
would  by  a  deed  from  such  beneficiaries. 

Appeal  from  supreme  court,  appellate  divi- 
sion. First  department. 

Motion  by  Irving  Bachrach  to  be  relieved 
from  his  purchase  at  a  partition  sale  ordered 
in  an  action  for  partition  between  Mary  Eliza- 
beth Smith  against  Rienzl  A.  Secor  and  oth- 
ers. An  order  of  the  special  term  -denying 
the  motion  was  reversed  by  the  appellate  term 
(52  N.  Y.  Supp.  SC2,  1150),  and  tlie  plaintiff 
Mary  Elizabeth  Smith  appeals.    Affirmed. 

Appeal  from  an  order  of  the  appellate  di- 
vision of  the  supreme  court  In  the  First  judi- 
cial department,  reversing  an  order  of  the 
special  term  refusing  to  relieve  Irving  Bach- 
rach from  his  purchase  of  certain  premises 
npon  a  sale  thereof  in. partition.  Mary  A.  Se- 
cor died  June  14,  1894,  seised  and  possessed 
of  valuable  real  estate  in  the  city  of  New 
York,  the  residuum  of  which,  by  her  will,  she 
divided  Into  seven  parts,  and  devised  six 
thereof  to  her  executors  In  trust,  to  hold  one 
for  each  of  her  children.  She  provided  that 
the  trust  should  continue  during  the  lives  of 
her  daughter  Adeile  and  her  son  Rienzi,  and 
directed  the  trustees  to  rent  all  of  said  real 
estate  during  the  contlnu.mce  of  the  trust. 
She  required  the  income  of  said  aix-sevenths 
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to  be  divided  equally  among  her  six  children, 
and  directed  what  disposition  should  be  made 
of  the  Income  on  the  death  of  anj  child  dur- 
ing the  period  of  the  trust  Upon  the  death 
of  Adelle  and  Rlenzl  the  trust  was  to  termi- 
nate, and  she  directed  that  the  trustees 
should  then  sell  the  property,  and  divide  the 
net  proceeds  "equally  among  all  of  my  said 
six  children  then  living  •  ♦  •  and  the  de- 
scendants of  such  as  may  then  be  dead."  If 
there  was  no  descendant  of  a  deceased  child, 
Its  share  was  to  be  equally  distributed  among 
her  children  then  living.  Charles  A-  Secor, 
one  of  her  children,  died  before  herself,  and 
this  action  was  brought  to  partition  an  undi- 
vided seventh  of  the  residuum  of  the  real 
estate  upon  the  theory  that  she  died  Intes- 
tate as  to  the  seventh  which  would  have  gone 
to  Charles  had  he  lived  until  the  end  of  the 
trust  All  living  persons  Interested  were 
made  parties,  but  none  appeared  escept  cer- 
tain infants  whose  guardians  ad  litem  put  In 
the  usual  general  answer.  The  trustees  made 
no  defense.  Judgment  of  partition  was  tak- 
en in  the  usual  form,  practically  by  default, 
and  no  provision  was  made  for  unknown  own- 
ers or  after-bom  children.  No  suggestion  or 
notice  appeared  in  the  terms  of  sale  putting 
purchasers  on  guard  as  to  the  title  that  they 
would  get  Irving  Bachrach  purchased  at 
the  sale,  but  upon  being  advised  by  counsel 
that  a  good  and  marketable  title  could  not  be 
given  by  the  referee's  deed  pursuant  to  said 
Judgment  he  moved  at  special  term  to  be 
relieved  from  his  purchase.  The  special  term 
denied  the  motion  upon  the  ground  that  the 
testatrix  died  Intestate  with  respect  to  the 
share  to  be  held  in  trust  for  her  son  Charles, 
and  upon  the  further  ground  that  the  final 
Judgment  confirming  the  re^ree's  report  and 
the  sale  was  a  full  protection  to  the  purchaser. 
Upon  appeal  the  appellate  division  held  "that 
It  was  the  evident  Intention  of  the  testatrix 
that  the  trust  was  to  continue  during  the  lives 
of  her  daughter  Adelle  and  her  son  Rienzl, 
Independent  of  the  lives  of  those  children 
whom  she  had  designated  as  the  ones  who 
should  receive  the  Income  of  the  trust  during 
its  continuance";  that  she  "did  not  die  Intes- 
tate as  to  the  share  of  a  child  designated  to 
receive  a  portion  of  the  Income  of  the  trust 
estate  who  had  died  before"  herself;  "that 
such  share  constituted  a  portion  of  the  trust 
estate,  and  that  the  income  thereof,  under 
the  provisions  of  the  Revised  Statutes  (1  Rev. 
St  p.  726,  I  40),  devolved  on  the  persons 
presumptively  entitled,  to  the  next  eventual 
estate;  that  as  the  final  distribution  was  to 
be  made  among  those  children  who  surviv- 
ed the  trust  term,  and  the  descendants  of 
those  who  bad  died  during  that  period,  a  pur- 
chaser at  a  sale  in  partition,  taking  place 
prior  to  the  expiration  of  the  trust  term, 
would  not  be  required  to  take  title,  as  the 
Judgment  would  not  bind  the  unborn  descend- 
ants." From  the  order  of  the  appellate  divi- 
sion reversing  the  order  of  the  special  term 
the  plaintiff  appealed  to  this  court 


James  Stikeman,  for  appellant    TuUus  X 
Frank  and  Myer  S.  Isaacs,  for  respondent 

VANN,  J.  (after  stating  the  facts).  We  agree 
with  the  learned  appellate  division  hi  its  con- 
struction of  the  will  and  the  reasons  given 
therefor,  but  as  It  Is  urged  by  the  appellant 
that  the  Judgment  In  partition  made  the  title 
marketable,  although  there  was  no  actual  right 
to  partition,  we  will  brl^y  express  our  views 
upon  that  subject  In  Kilpatrlck  v.  Barron, 
125  N.  T,  751,  26  N.  E.  925.  the  validity  of  a 
title  tendered  un&ex  an  ordinary  contract  to 
sell  real  estate  dei)ended  upon  the  construction 
of  a  will,  and  one  question  was  as  to  whether 
descendants  of  children  of  the  testator,  bom 
after  his  death,  and  prior  to  the  time  appoint- 
ed for  a  sale,  were  entitled  under  the  wlU; 
and,  although  a  majority  of  the  court  were  of 
the  opinion  that  the  title  was  good,  still  they 
held  that  as  Its  Judgment  in  support  of  the 
title  would  not  bind  such  descendants,  the  title 
tendered  did  not  meet  the  obligation  assumed, 
and  the  purchaser  was  not  bound  to  accept  it 
In  Kent  v.  Church  of  St  Michael,  136  N.  Y. 
10,  17,  32  N.  B.  705,  the  court  through  Judge 
Earl,  said:  "The  trustees,  children,  and  grand- 
children of  Mrs.  Stewart  could  not  cut  off  or 
affect  the  title  In  the  land  of  unborn  grand- 
children by  any  conveyance  In  pais.  By  such 
a  conveyance  they  could  convey  no  greater 
Utle  than  they  had.  •  •  •  If  the  title  to  this 
land  had  actually  been  devolved  under  the  will 
of  Mrs.  Stewart,  and  an  action  were  brought 
to  partition  it  or  to  foreclose  a  mortgage  upon 
It  or  In  some  other  way  to  change  or  extin- 
guish the  title.  It  would  be  the  duty  of  the 
court  to  protect  the  rights  of  unborn  grandchil- 
dren by  setting  apart  land,  or  the  proceeds  of 
the  land,  to  represent  In  some  form  their  inter- 
ests." So,  In  Ebling  v.  Dreyer,  149  N.  Y.  460, 
44  N.  E.  155,  where  the  future  contingent  In- 
terests of  persons  not  In  being  were  sold  un- 
der a  special  act  of  the  legislatiu-e  authorizing 
a  sale  of  Infants'  lands,  including  such  Inter- 
ests, the  proceeds  of  the  sale  were  paid  Into' 
court,  and  took  the  place  of  the  land.  In 
Monarque  t.  M<Hiarque,  80  N.  Y.  320,  it  was 
held  that  a  Judgment  and  sale  In  partition  only 
conclude  contingent  Interests  of  persons  not  In 
being,  when  the  Judgment  provides  for  and 
protects  such  Interests  by  substituting  the  fund 
derived  from  the  sale  of  the  land  In  place  of 
It  and  preserving  the  fund  to  the  extent  nec- 
essary to  satisfy  such  Interests.  In  that  case, 
prior  to  the  bringing  of  the  partition  suit,  an 
action  had  been  brought  to  obtain  a  construc- 
tion of  tho  wiU  to  which  all  living  persons  in- 
terested were  parties,  and  a  Judgment  was  tak- 
en, practically  by  default  so  construing  the  will 
as  to  support  an  action  of  partition,  and  such 
Judgment  was  set  up  In  the  complaint  in  the 
partition  suit.  Still  It  was  held  that,  conceding 
said  judgment  was  conclusive  as  to  the  rights 
of  the  parties  tliereto,  it  did  not  bind  the  con- 
tingent Interests  of  unborn  issue.  In  tWs  case 
It  cannot  be  known  who  will  be  entitled  to  the 
proceeds  of  the  laud,  when  finally  sold  by  the 
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trustees,  iintU  the  trust  estate  has  terminated, 
which  may  not  be  for  a  generation.  The  per- 
sona thus  entitled  will  take  their  respective 
shares  under  the  will  as  purchasers  from  the 
testatrix,  and  not  as  representatives  of  any 
party  to  the  partition  action.  No  provision  is 
made  for  their  benefit  by  setting  apart  a  por- 
tion of  the  land,  or  a  portion  of  the  proceeds  of 
the  land.  The  Judgment  has  no  more  eCtect 
than  would  conveyances  from  all  the  parties  to 
the  partition  action,  assuming  them  to  be 
adults.  They  conld  not  bind  after-bom  chil- 
dren by  their  deeds,  because  the  power  of 
alienation  was  suspended.  There  were  no  per- 
sons in  being  by  whom  an  absolute  fee  in  pos- 
sessiion  could  be  conveyed  during  the  existence 
of  the  trust,  except  by  the  trustees  under  the 
trust,  who  would  be  compelled  to  hold  the  pro- 
ceeds In  the  place  of  the  land.  Descendants 
cannot  set  aside  at  will  a  valid  trust  created 
by  their  ancestor.  While  they  can  bind  them- 
selves by  deed,  or  by  allowing  judgment  to 
go  by  default,  they  cannot  bind  persons  not 
In  being  at  the  time.  In  this  case  the  attempt 
was  made  virtually  to  subvert  a  trust  by  a 
Judgment  in  partition  to  compd  a  purchaser  to 
take  title  upon  the  sale,  and  pay  for  the  same, 
without  any  provision  for  the  benefit  of  unborn 
children,  but  allowing  all  to  be  divided  between 
living  parties.  The  trustees  did  not  defend, 
although  they  could  have  made  a  successful 
defense.  If  this  can  be  done,  bow  can  a  man 
create  a  trust  In  land  for  the  benefit,  in  a  cer- 
tain contingency,  of  persons  not  in  esse,  as  he 
has  an  unbounded  right  to  do,  without  having 
It  subject  to  the  danger  of  being  overthrown, 
and  the  property  designed  for  them  divided 
among  those  for  whom  it  was  not  intended? 
The  Interests  of  the  plaintiff  and  the  defend- 
ants are  the  same,  and  the  effect,  if  not  the 
object  of  the  suit,  is  to  defeat  a  trust,  so  that 
the  living  will  receive  benefit  at  the  expense  of 
those  who  may  be-bom  hereafter.  In  Kirk  v. 
Kirk,  137  N.  Y.  610,  33  N.  B.  552,  which  was 
relied  upon  by  the  special  term,  the  court  di- 
rected the  trust  fund  to  be  brought  into  court, 
and  to  be  held  for  the  precise  objects  toe  which 
the  trust  was  created.  The  court  Itself  thus 
carried  out  the  trust,  holding  the  trust  funds 
for  the  benefit  of  persons  who  might  come  in 
and  be  entitled  thereto,  but  no  such  precaution 
was  taken  in  the  case  at  bar. 

Without  elaborating  our  views,  we  think  the 
order  of  the  appellate  division  was  right,  and 
should  be  affirmed,  with  costs.  All  concur,  ex- 
cept GRAY,  J.,  absent     Order  affirmed. 


(157  N.  T.  431) 

PEOPLE)  ex  reL   WEtlTB  v.    BOARD   OF 
ALDERMEN  OF  CITY  OF  BUF- 
FALO et  al. 
(Court  of  Appeals  of  New  York.    Dec.  16, 
1898.) 

Elkctioss  —  CoDNT  OF  Votes  —  Void  Ballots  — 
Mandahcs. 
Laws  1896,  c.  909,  §  105,  defines  a  void  bal- 
lot.   Section  110,  subd.  3,  points  out  the  mode 


of  dealing  with  a  ballot  not  void,  but  marked 
for  the  purpose  of  identification.  Section  114 
allows  any  interested  candidate  to  invoke  the 
judicial  investigation  of  either  class  of  bal- 
lots by  mandamus.  Held,  that  where  the  in- 
spectors of  election  treated  certain  ballots  as 
valid,  and  "marked  for  tlie  purpose  of  identifi- 
cation," and  counted  them,  the  court  has  juris- 
diction, in  a  mandamus  proceeding,  after  in- 
spection, which  shows  them  to  be  void,  to  pa'ss 
on  them  as  "void"  ballots,  within  section  105. 

Appeal  from  supreme  court,  appellate  divi- 
sion, Fourth  department 

Mandamus  by  the  pec^le,  on  the  relation  of 
John  White,  against  the  board  of  aldermen 
of  the  city  of  Buffalo,  constituting  the  board 
of  canvassers  of  that  city,  and  Jolm  Barry 
and  Thomas  Coyle,  two  of  the  inspectors  of 
election  of  the  Third  election  district  of  the 
First  ward  of  the  dty  of  Buffalo.  From  a 
Judgment  of  the  appellate  division  of  the  su- 
preme court  (52  N.  Y.  Supp.  643),  affirming 
an  order  awarding  a  peremptory  writ,  de- 
fendants appeal.     Modified. 

This  is  an  appeal  from  a  Judgment  of  the 
appellate  division  of  the  Fourth  department, 
affirming  an  order  made  by  Mr.  Justice  Lam- 
bert at  the  Erie  special  term,  In  a  bearing 
upon  an  alternative  writ  of  mandamus,  de- 
termining that  eight  certain  ballots  cast  at 
the  general  election  in  the  Third  district  of 
the  First  ward  of  the  city  of  Buffalo  in  No- 
vember, 1897,  were  marked  for  the  purpose 
of  identification,  and  directing  that  a  peremp- 
tory writ  of  mandamus  Issue  to  the  inspect- 
ors of  election  of  such  district,  commanding 
them  to  convene  and  make  a  new  return  ex- 
cluding from  such  canvass  said  eight  votes 
which  had  been  counted  as  the  law  requires. 
The  alternative  mandamus  was  issued  upon 
the  petition  of  a  candidate  for  alderman  of 
the  First  ward  of  the  city  of  Buffalo;  also 
upon  the  affidavit  of  two  Inspectors  of  elec- 
tion In  the  district  and  ward  named.  The 
substance  of  the  petition  Is  that  upon  a  can- 
vass of  the  votes,  eight  ballots  were  objected 
to  as  marked  for  identification;  that  the  bal- 
lots were  duly  protested  for  that  reason,  but 
counted  and  marked  by  the  inspectors  as 
counted  under  protest,  and  the  words  "Ob- 
jected to  as  marked  for  identification,"  or 
words  to  that  effect,  placed  upon  the  back  cf 
each  of  the  ballots,  and  signed  by  the  in- 
spectors. The  petition  prayed  that  a  writ 
of  alternative  mandamus  issue,  directing  the 
inspectors  to  convene  for  the  purpose  of  re- 
counting the  votes,  and  to  exclude  on  the  re- 
count all  ballots  marked  for  the  purpose  of 
identification,  after  determination  by  the 
court,  etc.  The  affidavit  of  the  two  inspect- 
ors referred  to  alleged  that,  as  the  ballots 
were  being  counted,  one  was  discussed  which 
deponents  and  the  Republican  watcher  claim- 
ed should  be  counted  for  John  White,  the 
Republican  candidate  for  alderman,  as 
against  John  Sheehan,  the  Democratic  candi- 
date for  the  office;  that  the  Democratic  in- 
spectors stated  that  they  believed  this  bal- 
lot had  been  improperly  marked  for  Identifi- 
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cation;  that  It  was  finally  agreed  by  the 
board  of  inspectors  that  the  ballot  should  be 
marked  as  protested  for  identification,  and 
the  canvass  of  the  votes  proceeded;  that 
thereafter  seven  other  ballots  were  objected 
to  by  one  or  more  of  the  inspectors  as  mark- 
ed for  identification,  and  were  protested  for 
this  reason,  and  counted,  as  prescribed  by 
law  for  candidates  appearing  thereon;  that 
the  eight  ballots  so  protested  for  identifica- 
tion were  indorsed  "Counted  under  protest," 
meaning  that  the  same  were  counted  as  pre- 
scribed by  law,  but  protested  and  placed  in 
a  sealed  envelope,  pursuant  to  statute.  The 
affidavit  further  avers  that  the  Inspectors 
caused  the  return  to  be  made  as  prescribed 
by  law,  and  that  therein  the  eight  ballots  re- 
ferred to  were  put  by  clerical  error  on  the 
blank  space  as  void  ballots,  when,  in  fact, 
they  were  counted,  and  it  was  intended  to 
return  them  as  counted  under  protest,  and 
marked  for  identification,  and  returned  in  a 
sealed  envelope,  as  prescribed  by  law.  An 
inspection  of  the  return  discloses  this  error, 
but  In  another  place  the  eight  ballots  are  re- 
ferred to  as  marked  for  identification.  Upon 
this  petition  and  affidavit  a  writ  of  alterna- 
tive mandamus  Issued,  In  accordance  with 
the  prayer  of  the  petition.  John  Barry,  one 
of  the  inspectors  of  election,  made  a  return 
to  the  alternative  writ.  He  denies  that  the 
persons  named  are  inspectors  of  election  as 
ialleged;  that  eight  ballots  were  marked  for 
identification  and  indorsed  as  the  statute  re- 
quires, but  he  does  not  deny  that  the  ballots 
were  counted  as  alleged.  He  avers  that  the 
board  of  inspectors  of  the  election  district 
(failing  to  name  who  they  are)  correctly  can- 
vassed the  votes  In  that  district,  and  signed 
and  returned  to  the  proper  officers  conrect 
statements  and  returns  of  the  result  of  the 
canvass.  James  Coyle,  another  Inspector  In 
said  district,  made  a  similar  return.  The 
alternative  writ  came  on  for  hearing  before 
a  special  term,  and  the  court,  after  due  con- 
sideration and  hearing  counsel,  decided  that 
the  eight  ballots  were  marked  for  the  pur- 
pose of  Identification,  and  therefore  void, 
and  that  a  peremptory  writ  of  mandamus 
Issue,  directing  the  board  of  Inspectors  to 
convene  on  a  day  named,  aud  make  and  sign 
an  original  statement,  as  required  by  law, 
giving  the  true  and  correct  result  of  -the  elec- 
tion In  said  election  district,  and  that  the 
said  Inspectors  exclude  In  such  canvass  and 
return  the  said  eight  ballots  so  protested, 
and  declared  by  the  court  as  marked  for 
Identification,  and  adjudged  void,  and  count 
no  vote  thereon  for  any  person,  and  that  the 
inspectors  file  such  original  statement  and 
copies,  as  required  by  law.  Thereupon  the 
peremptory  writ  of  mandamus  was  duly  Is- 
sued, and  the  defendants  Barry  and  Coyle 
took  an  appeal  to  the  appellate  division, 
which  resulted  in  an  affirmance  and  an  ap- 
peal to  this  court 

Edward  L.  Jelllnek,  for  appellants.     Sew- 
ard A.  Simons,  for  respondent 


BARTLETT,  J.  (after  stating  the  facts). 
We  have  a  state  of  facts  presented  upon  this 
appeal  rather  unusual  In  character.  A  writ 
of  alternative  mandamus  was  applied  for  up- 
on the  allegation  that  in  the  Third  election 
district  of  the  First  ward  of  the  city  of  Buf- 
falo, at  the  election  In  November,  1897,  eight 
ballots  were  marked  for  the  purpose  of  Iden- 
tification, and  that  they  were  duly  indorsed, 
counted,  and  placed  in  an  envelope,  as  re- 
quired by  Election  Law,  {  110,  subd.  3. 
After  a  hearing  upon  the  alternative  writ 
the  special  term  decided  that  these  eight 
ballots  were  marked  for  the  purpose  of  iden- 
tification, and  consequently  void.  A  writ  of 
peremptory  mandamus  was  thereupon  is- 
sued, directing  the  Inspectors  of  election  to 
convene  on  a  day  named,  and  make  and  sign 
an  original  statement,  as  required  by  law, 
and  to  return  the  eight  ballots  as  protested, 
and  declared  void  by  the  court,  and  that  no 
vote  be  counted  thereon  for  any  person.  The 
appellate  division  affirmed  the  order  of  the 
special  term,  although  It  was  of  the  opinion 
that  the  eight  ballots  were  not  marked  for 
identification,  but  were  void,  under  section  105 
of  the  election  law.  While  we  are  of  opin- 
ion that  these  eight  ballots  are  void,  and  not 
marked  for  the  purpose  of  identification,  we 
prefer  to  rest  our  affirmance  of  the  order 
appealed  from  upon  what  we  deem  a  proper 
construction  of  sections  105.  110,  and  114  of 
the  election  law,  rather  than  on  the  power 
of  the  court  under  the  common-law  writ  of 
mandamus.  Section  105  defines  a  void  bal- 
lot; section  110,  subd.  3,  pohits  out  the  mode 
of  dealing  with  a  ballot  not  void,  but  mark- 
ed for  the  purpose  of  identification;  and  sec- 
tion 114  allows  any  interested  candidate  to 
invoke  the  Judicial  investigation  of  either 
class  of  ballots  by  writ  of  mandamus.  It 
was  very  clearly  the  duty  of  the  Inspectors  in 
this  case  to  have  held  these  eight  ballots 
void,  and  not  to  have  counted  them.  They 
treated  them,  however,  as  valid,  and  marked 
for  the  purpose  of  identification,  and  count- 
ed them.  The  relator  has  instituted  this 
proceeding  under  that  alleged  state  of  facts, 
and  we  have  to  deal  with  the  situation  as  It 
exists.  As  already  pointed  out  the  election 
law  has  empowered  the  courts  to  deal  with 
these  two  classes  of  ballots  in  a  mandamus 
proceeding;  and  as  the  ballots  In  controversy 
are  before  us,  and  subject  to  Inspection,  we 
have  Jurisdiction  to  pass  upon  them  as  void 
ballots. 

These  views  lead  to  a  modification  of  the 
orders  of  the  special  term,  and  of  the  appel- 
late divi-sion  affirming  that  order,  to  the  ef- 
fect that  these  eight  ballots  are  void,  and 
ought  not  to  have  been  counted;  also  further 
modifying  the  order  by  directing  the  board 
of  inspectors  to  assemble  on  a  day  to  be 
named,  and  then  and  there  make  and  sign 
an  original  statement,  as  required  by  law, 
giving  the  true  result  of  the  election,  as  as- 
certained by  treating  these  eight  ballots  as 
Told,  and  counting  no  vote  thereon  for  any 
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petaon.  It  appears  tn  tbla  proceeding  that 
Qie  original  Inspectors'  return  and  statement 
of  canvass,  by  error,  stated,  in  filling  up  tbe 
printed  blank,  that  these  eight  ballots  were 
treated  as  Told,  whereas  it  was  designed  to 
haTe  filled  them  In  nnder  another  head,  as 
maiiced  for  identification.  The  eight  ballots, 
as  sent  to  us  from  the  clerk's  office  of  Erie 
county,  are  contained  in  an  enyelope  offi- 
cially indorsed  "Ballots  protested  as  marked 
for  identification";  and  It  is  quite  evident 
that  the  filling  in  of  the  printed  blank,  as 
above  stated,  was  a  clerical  error.  When 
the  new  inspectors'  return  and  statement  of 
canvass  is  made  out  as  herein  directed,  tbe 
eight  ballots  should  then  be  returned  as  void 
and  not  counted. 

Aa  we  are  not  called  upon  to  deal  with 
these  ballots  as  not  void,  but  marked  for 
identiflcation,  the  point  urged  by  the  appel- 
lants' counsel  that  they  were  not  sufficiently 
or  legally  objected  to  by  the  board  of  Inspect- 
oia,  so  as  to  enable  the  relator  to  maintain 
this  proceeding,  is  not  of  Importance;  but 
we  fed  constrained  to  say  to  inspectors  of 
election  that  when  a  ballot  Is  not  void,  but  is 
to  be  dealt  with  as  objected  to  because  mark- 
ed for  identification,  under  subdivision  S  of 
section  110  of  the  election  law,  great  care 
staonld  be  observed  to  follow  every  provision 
of  tbe  statute  designed  to  identify  and  pre- 
serve tbe  ballots  for  future  legal  proceedings. 
Tbe  orders  of  the  special  term  and  'appellate 
division  should  be  modified  in  accordance 
with  the  foregoing  opinion,  and,  as  so  modi- 
fled,  affirmed,  without  costs  to  either  party. 
AU  concur,  except  GRAY,  J.,  absent  Order- 
ed accordingly. 

(157  N.  T.  423) 

In  n  HENDERSON'S  ESTATE). 

(Coart  of  Appeals  of  New  York.    Dec.  16^ 

1898.) 

BmnuMATa's  Coobts— Clirioai.  Rbbobs— Ooaast^ 
noTf — Limitations. 
Code  GIv.  Proc.  |  2481,  snbd.  6,  giTins  the 
sunogate  power  to  correct  clerical  errors  in 
final  Judgments,  to  "be  exercised  onlj  in  a  like 
case  and  in  the  same  manner  as  a  court  of  rec- 
ord •  •  •  exercises  the  same  powers,"  does 
not  make  section  1290,  precluding  courts  of 
record  from  making  such  corrections  after  the 
expiration  of  two  years,  apply  to  surrogate's 
courts. 

Appeal  from  supreme  court,  appdlate  divi- 
sion. Second  department. 

In  the  matter  of  the  estate  of  Steplien  L. 
Henderson,  deceased,  Peter  E.  Henderson,  ex- 
ecutor, applied  for  leave  to  correct  a  clerical 
error.  From  an  order  denying  the  application, 
be  appealed  to  the  appellate  division,  which  re- 
versed the  order  (53  N.  Y.  Supp.  957),  from 
vhich  ordec  an  appeal  was  taken.    Affirmed. 

James  Troy,  tat  appellant  Lawrence  Knee- 
landi  tor  respondent 

O'BRIEN,  J.  The  sole  question  Involved  In 
this  a^tveal  la  wheilier  a  furrutfate  bos  power. 


under  the  circumstances  disclosed,  to  correct 
a  manifest  derical  error,  ra:  error  in  fact  in 
the  records  of  his  own  court  There  was 
pending  before  the  surrogate,  when  the  order 
appealed  from  was  made,  an  application  by 
the  executor  for  a  final  accounting.  In  that 
proceeding  it  was  discovered  that  in  a  prior  In- 
termediate accounting,  resulting  in  an  order  ot 
the  surrogate,  dated  June  11,  1894,  settling 
the  accounts  of  the  executor  at  that  date,  he 
was,  in  consequence  of  a  mere  clerical  or  arith- 
metical error,  charged  with  over  $10,000  in  ex- 
cess of  the  true  amount  It  Is  said  that  this 
error  was  made  by  the  executor  against  him- 
self; but  however  that  may  be,  there  is  no 
dispute  as  to  the  fact  that  it  was  made  by 
some  one,  and  appears  upon  the  record  itself. 
The  executor  applied  to  the  surrogate  by  peti- 
tion to  correct  the  error  in  the  former  decree. 
The  only  objection  made  to  this  motion  was 
that  as  more  than  four  years  bad  elapsed  since 
the  entry  of  tlie  decree  containing  the  error, 
the  surrogate  bad  no  power  to  correct  it  or 
diange  the  record.  This  objection  was  sus- 
tained, and  the  order  denying  the  application 
states  that  it  was  denied  for  want  of  power  in 
the  court  to  grant  it  after  the  lapse  of  such  a 
long  period  of  time;  but  the  appellate  division, 
by  a  divided  court  baa  reversed  the  order, 
and  remitted  the  case  to  tbe  soirogate  for  a 
hearing  on  the  merits. 

Limitations  upon  the  power  of  the  courts  to 
do  Justice  to  suitors,  or  upon  the  right  of  par- 
ties to  apply  to  the  court  for  relief,  whether  by 
suit  or  otherwise,  have  their  basis  wholly  in 
some  statute  or  positive  law.  At  common  law 
there  was  no  limitation  whatever.  The  party 
aggrieved  could  sue  or  Invoke  tbe  aid  of  the 
court  in  his  behalf  at  any  time.  Ang.  Lim.  U 
12,  18;  Wood,  LIm.  Act.  pp.  2,  86;  Williams 
V.  Jones,  13  East  439.  The  general  powers 
of  the  surrogate's  court  are  wholly  statutory, 
but  it  certainly  must  possess  such  incidental 
powers  as  are  necessary  to  a  pr(q>er  exercise  of 
those  expressly  conferred.  All  courts,  from 
their  very  nature  and  the  object  of  their  ex- 
istence, must  possess  some  inherent  power,  and 
the  correction  of  their  own  records,  when  af- 
fected by  some  mistake  or  clerical  error,  would 
seem  to  be  about  as  mild  an  exercise  of  such 
power  as  can  well  be  imagined.  This  power 
is  recognized  and  perhaps  regulated  by  va- 
rious statutes,  but  it  does  not  proceed  from  or 
rest  upon  statutes,  since  it  would  exist  with- 
out them.  Hatch  v.  Bank,  78  N.  Y.  4'87;  Van- 
derbilt  v.  Bchreyer,  81  N.  Y.  640;  Ladd  t. 
Stevenson,  112  N.  Y.  825,  19  N.  E.  842.  This 
court  has  held  that  in  the  exercise  of  the  pow- 
er, the  surrogate  may  vacate  his  own  decree 
in  furtherance  of  Justice,  in  such  a  case  as 
this,  and  that  there  was  no  time  limitation  that 
barred  a  suitor  upon  such  an  application.  Sip- 
perly  v.  Baucus,  24  N.  Y.  46.  When  and  un- 
der what  circumstances  the  power  may  be 
exercised  are  questions  addressed  to  the  court 
In  which  the  application  is  made.  The  lapse 
of  time  may  have  so  alTected  the  rights  of 
Other  parties  that  the  court  U-respecLlve  of  any 


Digitized  by 


Google 


181 


52  NORTHEASTERN   REPORTER. 


(N.I. 


statute,  would  be  Justified  In  refusing  the  ap- 
plication. The  legislature  may,  of  course,  for- 
bid' the  exercise  of  the  power  after  the  lapse 
of  a  definite  period  of  time,  and  the  only  ques- 
tion in  this  case  Is  whether  It  has,  in  fact,  done 

80. 

It  is  asserted  that  two  sections  of  the  Code 
of  Civil  Procedure,  when  read  together,  pro- 
hibited the  surrogate  from  oi)ening  the  former 
decree  and  correcting  the  error;  and  If  It  be 
tme,  as  claimed,  that  a  statute  has  limited  the 
exercise  of  the  power  to  two  years  from  the 
entry  of  the  decree,  then,  beyond  all  doubt,  the 
surrogate  was  right  in  refusing  to  hear  a  ques- 
tion at  a  time  when  he  was  prohibited  by  stat- 
ute from  entertaining  It  But,  before  the  ex- 
ecutor can  be  barred  from  a  hearing  upon  an 
application  apparently  so  just  and  reasonable, 
be  may  surely  Insist  that  a  statute  must  be 
produced  against  him  that  spealis  with  no  un- 
certain sound,— that  in  express  terms,  or  at 
least  by  necessary  Implication,  prohibits  the 
court  from  entertaining  the  petition.  If  the 
language  of  the  statute  does  not  come  up  to 
this  test,  it  will  not  do  to  Imply  a  prohibition 
against  the  exercise  of  such  a  useful  and  nec- 
essary power  by  a  loose  construction  of  gen- 
eral terms.  If  the  lawmalcers  sought  to  limit 
the  power  of  a  surrogate  to  correct  a  very  ma- 
terial clerical  error  in  his  own  decree  to  two 
years  from  the  entry.  It  was  an  easy  thing  to 
say  so,  and  therefore  we  must  expect  to  find 
language  clearly  expressive  of  such  an  inten- 
tion. We  ought  not  to  say  that  they  must 
have  meant  this  or  that,  or  anything  not  fairly 
comprehended  In  the  language  employed.  It 
Is  therefore  important  to  read  the  statute  in 
order  to  determine  how  far  it  forbids  the  sur- 
rogate to  exercise  the  power  invoked  by  the 
executor.  Section  2481  of  the  Code,  enumer- 
ating certain  powers  of  the  surrogate,  provides, 
among  other  things,  that  he  shall  have  the 
power  In  court  or  out  of  court  (6)  "to  open, 
vacate,  modify,  or  set  aside,  or  to  enter,  as  of 
a  former  time,  a  decree  or  order  of  his  court; 
or  to  grant  a  new  trial  or  a  new  hearing  for 
fraud,  newly-dlscovered  evidence,  clerical  er- 
ror, or  other  sufficient  cause.  The  powers  con- 
ferred by  this  subdivision  must  be  exercised 
only  in  a  like  case  and  in  the  same  manner, 
as  a  court  of  record  and  of  general  Jurisdiction 
exercises  the  same  powers.  Upon  an  appeal 
from  a  determination  of  the  surrogate,  made 
lipon  an  application  pursuant  to  this  subdivi- 
sion, the  general  term  of  the  supreme  court 
has  the  same  power  as  the  surrogate;  and  his 
determination  must  be  reviewed,  as  If  an  orig- 
inal application  was  made  to  that  term."  Most 
of  the  powers  here  mentioned  were  exercised 
by  the  surrogate  before  the  enactment  of  the 
Code,  and  so  far  the  statute  Is  declaratory  of 
the  law  as  It  previously  existed.  It  must  be 
conceded  that  there  Is  nothing  In  the  language 
above  quoted  which  limits  the  power  of  the 
surrogate  to  hear  such  an  application  as  was 
made  to  him  by  the  executor  in  this  case  to 
two  years  from  the  date  of  the  decree.  It  Is 
only  by  reading  with  this  provision  of  the  Code 


another  section,  relating  to  such  motions  la 
cases  in  the  supreme  court,  that  the  argument 
against  the  power  of  the  surrogate  Is  sup- 
posed to  be  made  out.  That  section  reads  as 
follows  (section  1290):  "A  motion  to  set  aside 
a  final  Judgment,  for  error  In  fact,  not  arising 
upon  the  trial,  shall  not  be  heard,  except  as 
specified  In  the  next  section,  after  the  expira- 
tion of  two  years  since  the  filing  of  the  Judg- 
ment roll."  It  is  said  that,  since  the  surrogate 
must  exercise  his  powers  to  open  and  correct 
the  record  only  In  a  "like  case"  and  "in  the 
same  manner"  as  the  supreme  court,  be  must 
necessarily  act  within  the  "same  time."  That 
Is  but  another  way  of  saying  that,  unless  tlie 
surrogate  is  limited  to  the  i>erlod  of  two  years 
from  the  entry  of  the  order  In  whldi  he  can  en- 
tertain an  application  to  correct  it,  he  cannot 
and  does  not  proceed  In  the  same  manner  or  In 
a  like  case  as  In  the  supreme  court.  This  rea- 
soning is  so  obviously  faulty  that  no  argument 
need  be  made  to  refute  It  The  statute,  in 
speaking  of  a  like  case,  means  that  the  party 
making  the  motion  must  show,  the  existence 
of  the  error  ^r  mistake  in  the  same  way  as  if 
the  record  was  in  the  other  court;  and,  in  pro- 
viding for  the  exercise  of  the  power  in  the 
same  manner,  all  that  Is  meant  is  that  the 
surrogate  shall  proceed  in  the  same  way  to 
hear  the  application.  Proof  must  be  made, 
notice  given,  and  a  Judicial  hearing  of  the  par- 
ties had;  but  there  Is  no  more  limit  as  to  the 
time  within  which  the  application  may  be  en- 
tertained since  the  enactment  of  the  statute 
than  there  was  before.  There  certainly  is  no 
express  limitation  of  time  upon  the  power  of 
the  surrogate  contained  In  the  statute,  and  it 
Is  Impossible,  I  think,  to  show  by  any  correct 
reasoning  process  that  one  Is  implied. 

There  is  no  force  in  the  suggestion  that 
the  legislature  must  have  Intended  to  assimi- 
late. In  all  respects,  the  power  of  the  sur- 
rogate's court  over  Its  own  records  to  that 
possessed  by  the  supreme  court.  If  it  did. 
It  is  quite  sufficient  to  say  that  It  has  not 
expressed  such  Intention.  But  there  Is  no- 
reason  to  suppose  that  It  had  any  such  inten- 
tion In  mind.  The  functions  of  the  twO' 
courts  are  so  radically  different  that  the  rea- 
son for  a  limitation  in  the  one  has  but  little,. 
If  any,  application  to  the  other.  Litigants 
In  courts  of  common  law  confront  each  other 
upon  equal  terms  and  upon  well-defined  is- 
sues. They  are  represented  by  counsel,  who- 
are  watchful  of  their  interests,  and  who  have^ 
every  importunity  to  know  the  contents  and 
scope  of  every  order  or  Judgment  entered  In 
the  case.  Under  such  circumstances,  it  is 
reasonable  to  suppose  that  any  error  or  mis- 
take of  fact  that  has  crept  Into  the  record, 
such  as  Is  involved  In  the  case  at  bar,  will 
be  detected  within  two  years.  Not  so  with 
proceedings  in  probate  courts.  They  are 
quite  informal,  conducted  in  many  cases  with- 
out the  aid  of  counsel,  frequently  ex  parte, 
by  the  representatives  of  deceased  persons, 
under  such  circumstances  that  a  material 
error  may  lurk  In  the  papers  for  many  year»- 
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without  discovery.  A  court  charged  with 
sncb  powers  and  duties  should  have  ample 
authority  over  Its  own  records  for  the  cor- 
rection of  Buch  mistakes  as  appear  In  this 
case;  and,  until  the  legislature  shall  limit 
the  power  by  some  language  clearer  and 
more  explicit  than  it  has,  it  may  entertain 
guch  an  application  as  was  made  by  this 
execntor.  In  re  Flynn,  136  N.  Y.  287,  32 
N.  B.  767.  I  am  aware  that  what  has  here 
been  said  may  seem  to  be  In  conflict  with 
the  decision  In  Be  TUden,  98  N.  Y.  434,  and  in 
Be  Hawley,  100  N.  Y.  206,  3  N.  B3.  68;  but  the 
conflict.  If  any,  is  with  the  reasoning,  and  not 
with  the  decision,  In  those  cases.  The  decision 
In  both  of  them  was  doubtless  correct,  what- 
ever may  be  said  with  respect  to  some  of  the 
reasons  given. 

In  both  cases  the  ground  for  opening  the 
decree  was  not  a  clerical  error,  such  as  is 
Involved  in  the  case  at  bar,  nor.  Indeed,  any 
error  such  as  is  contemplated  by  section  2481, 
regulating  proceedings  for  opening  and  cor- 
recting manifest  mistakes,  but  errors  of  sub- 
stance made  at  the  hearing,  which  should 
have  been  corrected  by  appeal,  and  not  by 
motion.  It  was  claimed  that  the  surrogate 
decided  certain  questions  of  fact  or  law  er- 
roneously, and  that  the  decree  was  affected 
by  such  errors  to  the  prejudice  of  the  party 
applying  for  a  rehearing.  The  other  provi- 
sions of  the  Code  covering  regular  appeals 
afforded  the  aggrieved  party  the  true  remedy. 
The  questions  that  were  Involved  and  de- 
cided in  those  cases  are  not  like  the  one 
BOW  before  u&  They  were  not  to  correct  a 
record  bo  as  to  make  it  conform  to  what 
every  one  Intended,  but  to  review  the  ded- 
Bion  upon  the  merits.  In  other  words,  it 
was  an  attempt  to  appeal  by  motion  from 
an  erroneous  decision.  In  the  case  at  bar 
the  application  was  to  correct  a  derical  er- 
ror In  the  record.  It  was  always  a  part 
of  the  inherent  power  of  a  court  to  Buper- 
vlse  its  own  records,  and  we  think  that  this 
particular  power,  at  least,  has  not  been  lim- 
ited or  restricted  by  any  statute. 

The  two-years  limitation  above  referred  to 
applies  to  applications  to  correct  "final  Judg- 
ments." It  seems  to  be  assumed  on  all  sides 
that  the  intermediate  order  of  the  surrogate, 
which  was  sought  to  be  corrected  in  this 
case,  was  a  final  Judgment,  within  the  mean- 
ing of  the  section.  It  may  be  said  that  the 
order  was  final  aa  far  as  it  went,  but  this 
reasoning  would  convert  almost  every  inter- 
locutory order  into  a  final  one.  But,  as  the 
question  Is  not  presented,  we  will  assume 
for  the  purposes  of  the  case  that  the  order 
Is  final,  within  the  meaning  of  the  section; 
and  we  place  our  decision  on  the  g^round 
that  the  statute  does  not  in  express  words, 
or  by  any  necessary  implication,  deprive  the 
surrogate  of  any  power  to  entertain  the  mo- 
tion that  he  poeaessed  before  Its  enactment 

For  these  reasons,  as  well  as  those  stated 
Id  the  able  prevailing  opinion  below,  the  or- 


der appealed  from  should  be  affirmed,  with 
costs,  and  the  question  certified  answered  In 
the  affirmative.  All  concur,  except  PABKER, 
a  J.,  and  VANN,  J.,  not  voting,  and  GBAY, 
J.,  absent    Order  affirmed. 


057  N.  Y.  408) 
PEOPLiH  er  rel.  COIiER,  Comptroller,  v. 

LORD  et  al.,  Commissioaers. 
(Court  of  Appeals  of  New  York.    Dec  10, 
1898.) 
Afpbaulbi.b  Orders— DiBHissAi.  or  Cbrtiorari. 
A  dismissal  of  a  certiorari  is  an  exerciss 
of  discretion  that  the  supreme  court  cannot  re- 
view. 

Appeal  from  supreme  court,  appellate  di- 
vision, First  department 

Certiorari,  on  the  relation  of  Bird  S.  Oofer, 
as  comptroller  of  New  York  City,  against 
Daniel  Lord,  and  others,  commissioners. 
From  an  order  of  the  appellate  division  (62 
N.  Y.  Supp.  2)  dismissing  the  writ,  relator 
appeals.     Dismissed. 

Robert  a  Beatty,  for  appellant  B.  B.  V. 
McCarty  and  Jared  G.  Baldwin,  Jr„  for  re- 
spondents. 

PER  CURIAM.  The  relator  sued  out  a 
writ  of  certiorari  for  the  purpose  of  review- 
ing an  award  of  the  commissioners  of  the 
change  of  grade  damage  commission,  who 
were  appointed  pursuant  to  the  provisions  of 
chapter  537  of  the  Laws  of  1893,  as  amend- 
ed by  chapter  567  of  the  Laws  of  1894.  Sub- 
sequently the  appellate  division  made  herein 
the  order  that  the  appellant  now  seeks  to 
have  reviewed  by  this  court  An  examina- 
tion of  the  order  discloses  that  it  does  not  af- 
firm  the  proceedings  had  before  the  commis- 
sioners,' or  In  any  way  pass  upon  the  Ques- 
tions that  It  was  the  purpose  of  the  relator  In 
obtaining  the  writ  of  certiorari  to  have  In- 
quired Into  by  the  court  On  the  contrary, 
it  simply  dismisses  the  writ,  which  that  court 
may  do  in  the  exercise  of  a  sound  discretion 
whenever  asked  for  the  allowance  of  a  com- 
mon-law certiorari.  It  la  settled  by  a  long 
line  of  authorities,  many  of  which  we  cite  in 
People  v.  Board  of  Sup'rs,  153  N.  Y.  370-373, 
47  N.  B.  790,  that  an  order  that  thus  dis- 
misses a  common-law  writ  of  certiorari  is  not 
appealable  to  this  court,  because  the  dis- 
missal of  the  writ  constitutes  an  exercise  of 
discretion  that  this  court  cannot  review.  In 
People  V.  City  of  Kingston,  101  N.  Y.  82.  4 
N.  K.  348,  this  court  was  asked  to  examine 
the  opinion  of  the  court  making  the  order 
dismissing  the  writ,  the  claim  being  that  thus 
It  would  be  dearly  made  to  appear  that  the 
court  had  not  dismissed  the  writ  in  the  exer- 
cise of  its  discretion;  but  It  was  held  that 
the  discretionary  character  of  the  order  could 
not  thus  be  altered.  The  appeal  should  be 
dismissed,  with  costs.  All  concur,  except 
GRAY,  J.,  absent    Appeal  dismissed. 


Digitized  by 


Google 


186 


62  NORTHEASTERN   REPORTER. 


CN.T. 


(167  N.  T.  418) 

McCLAVB  T.  GIBB. 
(Court  of  Appeals  of  New  York.    Dec.  16, 

1898.) 
Appkal— Nuw  Tkial—Eppkct— Verdict  ih 
Eqdity. 
An  order  granting  a  new  trial  on  appeal 
does  not  nullify  an  order  submitting  special  is- 
sues to  a  jury  in  a  case  triable  to  the  court, 
and  the  verdict  thereon,  so  as  to  preclude  the 
use  of  the  yerdict  as  evidence  on  the  retrial. 
O'Brien  and  Martin,  JJ.,  dissenting. 

Appeal  from  superior  court  of  New  York 
City,  general  term. 

Action  by  John  McClave  against  John  Glbb. 
A  Judgment  dismissing  the  complaint  was  re- 
versed (31  N.  Y.  Supp.  817),  and  on  a  second 
trial  a  Judgment  for  plalntlfC  and  an  order  de- 
nying a  new  trial  were  affirmed  (36  N.  Y.  Supp. 
112T),  and  defendant  appealed.     Affirmed. 

William  B.  Ellison,  for  appellant.  Edward 
M.  Shepard,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  to 
set  aside  the  award  of  appraisers  appointed 
under  two  policies  of  Insurance  to  fix  the 
amount  of  plaintlfTs  damage  by  fire,  and  to 
recover  the  amount  of  his  actual  damage. 
The  defendant  Is  one  of  40  persons  engaged  In 
the  fire  Insurance  business  under  the  name  of 
the  American  Lloyds.  The  plalntlfl!  Is  the 
holder  of  two  policies  Issued  upon  the  premises 
known  as  Nos.  602  to  610  West  Twenty-Sec- 
ond street,  in  the  city  of  New  York,  which 
were  destroyed  by  flie  on  the  12tb  day  of 
April,  1896.  The  award  of  the  appraisers  was 
attacked  upon  various  grounds,  among  which 
were  the  charges  that  the  appraiser  nominated 
by  the  Insurer  was  not  disinterested;  that  the 
appraisers  gave  the  plaintlil  no  notice  of  the 
time  or  place  of  making  the  appraisement; 
that' they  gave  him  no  opportunity  to  offer  evi- 
dence or  to  make  representations  relative  to 
the  nature  of  the  property  destroyed;  that 
they  refused  to  consider  competent  evidence, 
of  the  nature  and  value  of  the  property  de- 
stroyed; and  that  the  award  was  grossly  in- 
adequate. After  the  Joining  of  Issue,  an  or- 
der was  made  by  the  special  term  settling  the 
issues,  and  directing  that  they  be  tried  by  a 
Jury.  The  Issues  so  settled  were:  First. 
"Was  the  appraiser  selected  by  the  defend- 
ant disinterested?"  Second.  "What  was  the 
amount  of  the  loss  and  damage  caused  by  the 
fire  of  April  12,  1863,  to  the  property  of  the 
plalntlft  described  in  the  complaint?"  A  trial 
was  had  at  a  trial  term  of  the  court  before  a 
Jury,  and  upon  such  trial  the  Jury  answered 
the  first  question  In  the  negative,  and  to  the 
second  question  the  answer  was  $5,000.  A 
motion  for  a  new  trial  was  then  made,  upon 
the  grounds  stated  In  section  999  of  the  Code, 
and  denied.  Thereupon  the  parties  submitted 
to  the  Judge  who  presided  at  the  trial  by  the 
Jury  the  evidence  taken  upon  that  trial,  with 
the  verdict  of  the  Jury,  with  the  understand- 
ing that  the  case  should  be  disposed  of  by  him 
at  the  next  special  term  to  be  held  by  him. 


upon  briefs  of  counsel  which  were  to  be  then 
submitted.  At  a  subsequent  date,  while  sit- 
ting at  special  term,  the  Judge  rendered  a  de- 
cision containing  findings  of  fact  and  con- 
clusions of  law.  In  which  he  found  as  facts 
that  the  defendant's  appraiser  was  not  disin- 
terested, and  that  the  damages  sustained  were 
$5,000,  as  found  by  the  Jury,  and,  as  a  con- 
clusion of  law,  that  the  award  should  be  set 
aside  and  held  for  naught;  but  he  also  found 
that  the  plaintiff  was  botmd  upon  the  occur- 
rence of  the  fire  to  give  immediate  notice  of 
the  loss  caused  thereby;  that  he  was  bound 
to  make  a  complete  Inventory  of  the  property, 
stating  the  quantity  and  cost  of  each  article 
destroyed,  and  the  amount  claimed  thereon, 
as  conditions  precedent  to  the  commencement 
of  the  action,  wtUch  had  not  been  done,  and 
that  the  pialntlfT  was  not  entitled  to  nmlntain 
the  action  until  the  expiration  of  60  days  after 
the  defendant  and  bis  associates  had  received 
satisfactory  proofs  of  loss.  He  concluded  by 
ordering  Judgment  for  the  defendant  dismiss- 
ing the  plaintiff's  complaint  In  the  Judgment 
entered  upon  this  decision,  it  was  adjudged 
and  decreed  that  the  award  be  set  aside,  and 
that  the  complaint  be  dismissed,  but  with- 
out costs.  An  appeal  was  then  taken  to  the 
general  term  from  so  much  of  the  Judgment 
as  decreed  the  dismissal  of  the  complaint  Up- 
on the  case  being  heard  In  the  general  term, 
that  coiurt  ordered  that  so  much  of  the  Judg- 
ment as  decrees  that  the  complaint  be  dis- 
missed be  reversed,  abd  a  new  trial  was  or- 
dered, with  costs  to  the  appellant  to  abide  the 
event  The  case  was  then  subsequently  moved 
for  a  retrial  at  an  equity  term  of  the  court, 
and  the  plaintlfr  thereupon  produced  and  of- 
fered In  evidence  the  order  settling  issues,  the 
evidence  taken  upon  the  trial  before  the  Jury, 
the  verdict  and  the  order  denying  defendant's 
motion  for  a  new  trial,  and  the  stipulation  of 
the  parties  made  uiton  the  rendition  of  the 
verdict  to  the  effect  that  the  case  be  sub- 
mitted to  the  Judge  presiding  at  that  trial,  to 
be  disposed  of  by  him  at  the  next  special 
term  at  which  he  was  to  preside,  and  rested. 
This  was  received  by  the  trial  court  under  the 
objection  and  exception  of  the  defendant  The 
defendant  then  offered  In  evidence  the  order 
granting  a  new  trial,  and  then  moved  to  dis- 
miss the  complaint  upon  various  grounds, 
which  It  Is  not  necessary  here  to  refer  to  In 
detail,  but  which  presented  the  question  con- 
tended for  by  him,— that  the  plaintiff  had  fail- 
ed to  present  any  evidence  to  sustain  the  al- 
legations of  his  complaint  The  motion  was 
denied,  and  an  exception  was  taken. 

The  question  Is  thus  fully  and  fairly  pre- 
sented whether  the  order  of  the  general  term 
granting  a  new  trial  nullifies  the  verdict  ren- 
dered upon  the  Issue  formed  so  as  to  preclude 
the  court  upon  the  retrial  from  making  use  of 
It  In  the  examination  of  the  cases  made  by 
us,  none  have  been  found  in  which  the  ques- 
tion here  presented  has  been  considered.  The 
appellant  called  oiu:  attention  to  numerous  au- 
thorities which,  in  effect,  hold  that  the  grant- 
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Ing  of  a  new  trial  without  qualification  sends 
the  case  back  for  a  trial  upon  all  of  the  issues 
raised  by  the  pleadings,  and  this,  we  think, 
must  be  considered  to  be  the  effect  of  the  or- 
der. It  is  contended,  however,  that  the  pro- 
ceedings had  upon  the  issue  before  the  Jury, 
and  Its  verdict,  are.no  part  of  the  trial,  and 
that  Inasmuch  as  the  general  term  has  not, 
by  its  order,  vacated  the  verdict  or  set  aside 
the  order  settling  issues,  those  proceedings 
stand  unimpaired  and  in  full  force. 

Where  a  party  is  entitled  by  the  constitu- 
tion, or  by  express  provisions  of  law,  to  a 
trial  by  jury  of  one  or  more  Issues  of  fact, 
the  finding  of  the  jury  is  conclusive  in  the 
action,  unless  the  verdict  is  set  aside  or  a 
new  trial  Is  granted;  but  where  the  party  Is 
not  entitled,  as  of  right,  to  a  trial  by  jury, 
the  verdict  is  not  conclusive  upon  the  parties, 
and  the  trial  court  may  adopt  it,  modify  it, 
or  disregard  it,  itnd  find  the  facts  anew.  In 
the  latter  class  of  cases  the  verdict  is  treated 
as  an  aid  to  the  court  to  Inform  its  con- 
science; but  It  is  In  no  wise  bound  thereby, 
for  the  responsibility  of  determining  the  facts 
rests  upon  the  trial  Judge,  and  our  Code  has 
not  changed  the  rule  in  this  respect  Code 
av.  Proc.  {$  070,  971;  MacNaughton  v.  Os- 
good, 114  N.  T.  574,  21  N.  m  1044;  Learned 
V.  TillotBon,  97  N.  Y.  1,  6;  Jackson  v.  An- 
drews, 56  N.  Y.  244;  Colle  v.  TifTt,  47  N.  Y. 
119;  Wilson  v.  Kiddle,  123  U.  S.  608,  8  Sup. 
Ct  255;  Van  Alst  v.  Hunter,  6  Johns.  Ch. 
148.  In  the  case  of  V»milye&  v.  Palmer,  52 
N.  Y.  471,  Oburdi,  C.  J.,  in  delivering  the 
opinion  of  the  conrt,  says:  "The  order  for 
trial  by  jury  of  a  spedflc  question  of  fact, 
authorized  by  section  72,  was  borrowed  from 
the  chancery  practice,  and  In  terms  is  intro- 
duced as  a  substitute  for  the  proceeding  by 
feigned  issue.  •  •  •  There  are  but  three 
modes  of  trial  prescribed  by  the  Code,  and 
they  embrace  every  possible  civH  action,  viz. 
by  jury,  by  the  court,  and  by  referees. 
•  •  •  A  trial  is  defined  to  be  the  judicial 
examination  of  the  Issues  (not  a  portion  of 
them)  between  the  parties.  *  *  *  A  jury 
trial  under  the  Code  is  only  where  the  jury 
determines  the  whole  Issue  by  a  general  ver- 
dict, with  or  without  special  findings,  or  by 
a  special  finding  embracing  all  the  facts.  It 
follows  that,  when  a  specific  question  of  fact 
only  is  ordered  to  be  tried  by  a  Jury,  it  is  not 
a  trial  of  the  Issue  by  jury.  It  Is  not,  of 
course,  a  trial  by  referees,  but  It  is  a  trial  by 
the  court  The  Code  declares,  in  legal  effect 
that  every  issue  not  tried  by  a  Jury  or  ref- 
erees must  be  tried  by  the  court.  It  Is  said 
that  the  questions  sent  out  to  the  jury  may 
be  controlling,  and  that  the  judgment  is  ren- 
dered upon  such  finding,  and  that  section 
267,  requiring  a  statement  by  the  court  of 
facts  found  and  conclusions  of  law  separate- 
ly. Is  not  applicable.  This,  I  think,  is  a  mis- 
take. The  facts  found  by  the  ju.'y  may  or 
may  not  be  controlling  -  in  deciding  the  case; 
but,  whether  they  are  or  not,  they  must  be  ap- 
proved by  the  court  before  they  are  made 


the  basis  of  a  Judgment,  and,  If  approved, 
they  become,  by  adoption,  the  findings  of  the 
court" 

In  Blrdsan  v.  Patterson,  61  N.  Y.  43,  It  Is 
said  In  the  opinion,  with  reference  to  issues 
ordered  to  be  tried  before  a  jury,  that  "these 
issues,  like  feigned  Issues  under  the  old  clian- 
cery  practice,  were  ordered  to  be  tried,  so 
that  the  court  could  have  the  findings  of  the 
jury  upon  the  final  hearing  of  the  whole  case 
for  the  Information  of  its  conscience.  •  ♦  • 
After  the  trial  of  the  issues  ordered  to  be 
tried  by  a  Jury  in  such  a  case,  the  cause  is 
required  to  be  brought  to  trial  or  hearing 
regularly  at  the  special  term.  Then,  If  proof 
Is  necessary  to  establish  facts  not  admitted 
In  the  pleadings  or  found  by  the  Jury,  such 
proof  must  be  given.  If  such  proof  is  un- 
necessary, then,  upon  the  facts  admitted  and 
found,  the  court,  using  the  findings  of  the 
Jury  for  the  information  of  its  conscience, 
finds  the  facts  and  decides  the  law  substan- 
tially as  It  would  if  all  the  issues  had  been 
regularly  tried  before  It;  and  exceptions  may 
be  taken  Just  as  if  none  of  the  Issues  had 
been  tried  before  the  Jury,  but  the  whole 
case  had  been  tried  before  the  court  without 
the  Intervention  of  a  Jury."  In  Acker  v.  lie- 
land,  109  N.  Y.  6,  18  N.  B.  743,  Gray,  J.,  In 
deliverhig  the  opinion  of  the  court,  quotes, 
with  approval,  from  Learned  v.  TlUotson,  sa- 
pra,  the  foUowbig:  "The  Code  of  Procedure 
did  not  change  the  rule,  but  left  the  verdict 
of  the  Jury  as  evidence  only,  and  not  a  de- 
termination of  the  issue." 

It  is  claimed  that  the  trial  of  special  Issues 
before  a  jury  in  an  equity  case  constitutes  a 
step  In  the  trial.  It  Is  no  more  so  than  the 
takhig  of  evidence  upon  a  commission.  It  is 
not  a  trial  where  the  Issues  of  fact  or  of  law 
are  finally  determined.  Those  questions,  as 
we  have  seen,  must  be  determined  by  the 
trial  court,  the  judge  making  use  of  the  evi- 
dence taken  before  the  jury,  or  upon  com- 
mission, together  with  the  findings  of  the 
Jury,  to  inform  Ills  conscience  as  to  the  facts. 
In  this  respect  where  a  trial  by  jury  Is  not 
required  by  the  constitution  or  by  express 
provisions  of  statute,  the  verdict  Is  treated  as 
evidence  in  the  case,  having  no  binding  force 
or  other  effect  upon  the  determination  of  the 
trial  judge.  The  Code  provides  for  a  review 
of  the  determination  of  the  Jury  of  Issues 
formed  In  equity  cases.  If  the  finding  is 
wrong,  it  may  be  set  aside,  and  a  new  trial 
ordered.  In  the  case  under  consideration  the 
parties  were  not  entitled  to  a  trial  by  Jury 
as  a  matter  of  right  under  the  constitution 
or  the  express  provisions  of  the  statute.  The 
finding  therefore  is  not  conclusive  upon  the 
trial  court  The  general  term,  in  ordering  a 
new  trial,  tias  not  vacated  the  order  settling 
the  issues  or  the  verdict  rendered  thereon,  or 
In  any  manner  referred  to  these  proceedings. 
It  has  merely  ordered  a  new  trial.  This 
must  be  understood  to  require  a  retrial  of  all 
of  the  issues.  This  duty  devolved  upon  the 
special  term.    That  court,  however,  we  think, 
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has  the  rigbt  to  recelye  In  evidence  upon  such 
retrial  the  eyidence  taken  before  the  jury 
and  Its  verdict  It,  however,  was  not  bound 
thereby.  It  was  Its  duty  to  find  the  facts, 
but  It  had  the  right  to  make  use  of  the  ver- 
dict for  the  purpose  of  Informing  the  con- 
science of  the  court  We  conclude,  therefore, 
that  the  exception  taken  to  the  admission  of 
the  proceedings  had  npon  the  Issues  settled 
presents  no  error. 

We  have  carefully  considered  the  other 
questions  raised  by  the  appellant  upon  the 
argument  of  this  appeal.  We  are  satisfied 
that  they  were  properly  disposed  of  below, 
and  that  no  error  was  committed  which  calls 
for  a  reversal.  The  Judgment  and  order 
should  be  affirmed,  with  costs.  All  concur, 
except  O'BRIEN  and  MARTIN,  J  J.,  dissent- 
ing.   Judgment  and  order  affirmed. 


(6»  Ohio  §t.  218) 

STATE  V.  HERVBY. 
(Supreme  Court  of  Ohio.    Nov.  29,  1898.) 
Cbiminal  Law — Rhtbrsal  of  Cokviction  in  Cin- 
coiT  Court— Procedcre  bt  State's 
Attokxbt. 
By  the  provisions  of  section  7306a,  Rev. 
St.,  unconditional  authority  is  conferred  upon 
the  attorney  representing  the   state  to   "take 
proceedings  in  error  in  the  supreme  court"  for 
the  reversal  of  a  judgment  of  the  circuit  court 
reversing  a  conviction  for  a  felony  or  misde- 
meanor in  any  court  inferior  to  it  and  leave  to 
file  a  petition  in  error  in  such  case  need  not  be 
obtained  from  this  court 
(Syllabus  by  the  Court.) 

At  the  January  term,  1898,  of  the  court  of 
common  pleas,  one  Hervey  was  Jointly  Indict- 
ed with  others  for  burglary.  He  demanded 
a  separate  trial.  At  the  March  term  he  was 
convicted,  and  st^utenced  to  imprisonment  in 
the  penitentiary  for  four  years.  At  the  Octo- 
ber term  of  the  circuit  court  the  Judgment 
was  reversed  for  error  in  the  charge.  The 
state  files  this  motion  for  leave  to  file  a  peti- 
tion in  error  for  the  reversal  of  the  judg- 
ment of  the  circuit  court  Stricken  from  the 
files. 

H.  E.  Starkey  and  Charles  Lawyer,  Jr.,  for 
the  motion. 

PER  CURLAM.  Section  7306a  of  the  Re- 
vised Statutes  confers  upon  this  court  Juris- 
diction to  reverse  a  judgment  of  the  circuit 
court  by  which,  on  the  petition  of  one  con- 
victed of  a  crime  or  misdemeanor,  it  reverses 
the  sentence  Imposed  upon  him  in  the  court 
of  common  pleas.  It  provides  that  in  such 
cases  "the  attorney  representing  the  state 
may  take  proceedings  in  error  in  the  supreme 
court"  and  that  "like  proceedings  shall  be 
had  in  the  supreme  court  at  the  bearing  of 
the  petition  in  error  as  in  other  cases."  The 
section  does  not  require  an  application  to  the 
supreme  court  for  permission  to  file  the  pe- 
tition in  error.  Section  7361,  Id.,  relating  to 
proceedings  in  error-  instituted  by  the  accused 
in  case  of  conviction  and  final  judgment  ad- 


verse to  him,  requires  a  motion  for  leave  to 
file  his  petition  in  error  in  this  court  So,  by 
the  provisions  of  section  7306,  Id.,  the  prose- 
cuting attorney  is  expressly  required  to  ob- 
tain permission  of  this  court  to  file  a  bill  of 
exceptions  for  its  decision  npon  points  decid- 
ed adversely  to  the  state  by  the  court  below. 
That  proceeding,  however;  does  not  contem- 
plate a  reversal  of  the  judgment  of  the  court 
below,  the  purpose  of  the  proceeding  being 
defined  by  the  statute  to  be  to  obtain  a  deci- 
sion of  this  court  which  shall  "determine  the 
law  to  govern  in  any  similar  case."  So,  by 
the  provisions  of  section  6710,  Id.,  which  re- 
lates to  the  review  of  judgments  and  final 
orders  in  civil  actions  and  proceedings,  there 
is  an  express  provision  that  leave  shall  be 
obtained  to  file  a  petition  In  error  unless  the 
judgment  or  order  whose  reversal  or  modifi- 
cation is  sought  was  rendered  or  made  by  the 
circuit  court  or  the  superior  court  of  Cincin- 
nati at  general  term.  It  thus  appears  to 
have  been  the  purpose  of  the  legislature  to 
Indicate  by  express  provision  the  cases  in 
which  it  Is  necessary  to  obtain  permission  to 
resort  to  this  court.  The  section  whose  pro- 
visions are  here  invoked  (section  7306a)  pre- 
scribes no  condition  to  the  exercise  of  the  au- 
thority which  It  confers  upon  the  attorney 
representing  the  state  "to  take  proceedings 
In  error  In  the  supreme  court"  The  motion 
for  leave,  not  l>eing  necessary,  will  be  strick- 
en from  the  files. 


(S9  Ohio  St  212) 
STATE  V.  MARTIN. 
(Snpreme  Court  of  Ohio.    Nov.  29,  1898.) 

Habitual  Criminal  Aot— Kpfeot  or  Dncondi-. 
TIONAL  Fardon. 
If  imprisonment  for  a  felony  is  terminated 
by  an  unconditional  pardon,  it  is  not  to  be  re- 
garded as  one  of  the  two  former  imprisonments 
for  felony  required  by  section  7388-11,  2  Bates' 
Ann.  St.,  to  place  the  accused  in  the  category 
of  habitual  criminals. 
(Syllabus  by  the  Court) 

Exception  to  court  of  common  pleas,  Frank- 
lin county. 

One  Martin  was  Indicted  for  grand  larceny 
committed  on  the  22d  day  of  December,  1896. 
The  indictment  also  charged  that  at  the  De- 
cember term,  1877,  of  the  count  of  common 
pleas  of  Wayne  county,  the  defendant,  as  El- 
bert J.  Anderson,  had  been  convicted  of  the 
crime  of  grand  larceny,  and  sentenced  to  im- 
prisonment in  the  penitentiary,  and  that  he 
was  actually  Imprisoned  in  tiie  penitentiary 
under  that  sentence,  and  that  at  the  April 
term,  1893,  of  the  common  pleas  court  of 
Franklin  county,  he  was  convicted  and  sen- 
tenced to  the  penitentiary  for  burglary  and 
grand  larceny,  and  underwent  the  imprison- 
ment imposed  by  the  sentence.  The  defend- 
ant specially  pleaded  in  bar  of  the  allegations 
of  the  indictment  charging  him  as  an  habitual 
criminal  that  on  the  25th  day  of  June,  1879, 
the  said  Elbert  J.  Anderson  "was  given  an  un- 
conditional pardon  for  said  conviction,   seO' 
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tence,  and  Imprisonment  by  the  governor  of 
Ohio."  A  demnrrer  to  this  plea  was  Interposed 
by  the  proeecutlnp  attorney,  and  overruled  by 
tbe  court,  to  which  ruling  the  prosecuting  at- 
torn^ excepted.     Overruled. 

F.  S.  Monnett,  Atty.  Gen.,  and  George  0. 
Blankner,  for  the  State.  J.  E.  Sater,  for  de- 
fendant. 

PER  CITBIAM.  It  Is  provided  In  section 
7388-11,  2  Bates'  Ann.  St.,  that  "ev^ry  person 
•who  after  bavhig  been  twice  convicted,  sen- 
tenced and  Imprisoned  In  some  penal  Institu- 
tion for  felony,  whether  committed  heretofore 
or  hereafter,  and  whether  committed  In  tills 
state  or  elsewhere  within  the  limits  of  tbe 
United  States  of  America,  shall  be  convicted, 
sentenced  and  imprisoned  in  the  Ohio  peniten- 
tiary for  felony  hereafter  committed,  shall  be 
deemed  and  taken  to  be  an  habitual  criminal, 
and  on  the  expiration  o.'  the  term  for  which  he 
sliall  be  BO  sentenced,  he  shall  not  be  dischar- 
ged from  Imprisonment  in  the  penitentiary, 
but  sliall  be  detained  therein  for  and  during 
his  nat\irai  life,"  etc.  The  question  presented 
by  the  exception  Is  whether  a  former  convic- 
tion and  imprisonment  for  a  felony,  on  ac- 
const  of  which  the  governor  has  granted  an 
nncondltional  inrdon,  may  be  regarded  as  one 
of  the  former  convictions  necessary  to  place 
the  accused  In  the  category  of  habitual  crim- 
inals, as  defined  by  the  act.  It  may  be  that 
the  criminal  habit  Is  as  certainly  indicated  by 
the  commission  of  felonies  for  which  uncon- 
ditional pardons  have  been  granted  as  by  those 
whose  penalties  have  been  suffered  to  the  end. 
Bnt  we  must  presume  that  the  legislature  en- 
acted this  section  intending  that  the  language 
should  be  construed  according  to  the  common- 
ly received  view  as  to  the  effect  of  a  pardon. 
That  view  with  reference  to  legislation  of  this 
character  is  tliat:  "If  a  second  offense  Is  made 
by  statute  more  heavily  punishable  than  the 
first,  then,  if  the  first  la  pardoned,  it  is  oblit- 
erated. Tbe  consequence  of  which  Is  tbat  a 
like  offense  afterwards  committed  Is  not  a  sec- 
ond, and  is  punishable  only  as  a  first."  Blsh. 
New  Or.  Law,  §  919;  Edwards  v.  Com..  78  Va. 
39.  The  case  of  Mount  v.  Com.,  2  Duv.  93, 
has  not  been  accepted  as  a  correct  statement 
of  tbe  law.    Exception  overruled. 


(69  Olilo  St  189) 

RUMSBT  V.  LENTZ  et  aL 

(Supreme  Court  of  Ohio.    Nov.  29,  1898.) 

Promissobt  Note— SnAKBS  of  Stock  as  Secl-bitt 

— CiOSTKMPOKASEOnS   AGREEMENT — CoNDITIOSAL 

iBalb  or  Se(;oritt— AuTHOKiTT  OP  Patec  as 

AOEST— AOESCT. 

One  who  executes  a  negotiable  promissory 
note,  and  contemporaneously  therewith  an  in- 
strument by  ■which  he  transfers  to  the  payee  of 
the  note  and  his  assigns  shares  of  the  stock 'in 
an  incorporated  company  as  security  for  the 
payment  of  the  note,  and  designating  a  price 
m  excess  of  tbe  amount  to  become  due  on  the 
note  at  its  maturity,  upon  the  payment  of  which 
the  holder  may  become  the  absolute  owner  of 
the  stuck,  and  delivers  such  note  and  instru- 


ment to  the  payee  with  knowledge  that  he  does 
not  furnish  the  consideration  for  the  note,  and 
with  the  intent  that  he  shall  obtain  the  same 
from  another,  tliereby  vests  such  payee  with 
authority  to  receive  such  original  considera- 
tion, bat  not  with  authority  to  receive  from  the 
holder  at  the  maturity  of  the  note  a  tender  of 
the  difference  between  the  price  of  the  stock 
and  the  amount  due  upon  the  note. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Franklin  county. 

Action  by  J.  B.  Rumsey  against  John  J. 
Lentz  and  others.  From  a  Judgment  dis- 
missing petition,  plaintiff  brings  error.  Re- 
versed. 

The  case  was  tried  on  appeal  in  the  circuit 
court,  the  plaintiff  In  error  being  plaintiff 
there.  In  his  petition  plaintiff  alleges:  That 
on  the  27th  of  June,  1893,  he  executed  and 
delivered  to  the  defendant  Lentz  his  promis- 
sory note  for  $5,000,  payable  September  1. 
1893,  with  8  per  cent.  Interest  thereon,  and 
to  secure  the  payment  thereof  at  maturity 
deposited  with  him,  duly  Indorsed,  fully  paid 
np  stock  of  said  fuel  company  of  the  par 
valne  of  $15,000.  That  said  stock,  at  the 
beginning  of  the  snit,  was  of  the  actual  val- 
ue of  $9,000.  That  at  the  time  of  the  execu- 
tion of  tbe  note  and  delivery  of  the  stock  to 
Lentz  plaintiff  executed  to  him  the  following 
memorandum:  "27th  June,  1893.  This  mem- 
orandum witnesseth  that  I  have  this  day  de- 
livered my  promissory  note  for  five  thousand 
dollars  (|S,(X)0),  dne  on  first  of  September, 
1893,  with  interest  at  the  rate  of  eight  per 
cent.  (8%)  per  annum,  payable  annually,  to 
John  J.  Lentz,  and  that  I  have  deposited 
with  said  Lentz,  as  collateral  security  for  the 
payment  of  said  note,  fifteen  thousand  dol- 
lars ($15,000.00)  face  value  of  the  stock  of 
the  Central  Ohio  Natural  Gas  and  Fuel  Com 
pany,  being  certificates  No.  847  for  one  hun- 
dred shares,  .585  for  thirty  shares,  and  586 
for  twenty  shares,— one  hundred  fifty  shares 
in  all,— the  market  value  of  which'  is  now 
estimated  at  seven  thousand  dollars  ($7,000), 
with  fuU  power  and  authority  to  said  Lentz, 
his  heirs  and  assigns,  to  sell  and  assign  and 
deliver  the  whole  of  the  above-mentioned  se- 
curity, or  any  part  thereof,  at  public  or  prl- 
vat«  sale,  at  the  option  of  said  John  J.  Lentz, 
bis  heirs  and  assigns,  on  the  nonperformance 
of  any  of  the  promises  contained  In  the  prom- 
issory note  aforesaid,  or  the  nonpayment  of 
any  of  the  liabilities  assumed  in  said  note  at 
any  time  or  times  thereafter,  without  de- 
mand, advertisement,  or  notice;  and,  after 
deducting  ail  legal  and  other  costs  and  ex- 
penses for  collection,  sale,  and  delivery,  to 
apply  the  residue  of  tbe  proceeds  of  such 
sale  or  sales  so  to  be  made  to  pay  any  or  all 
of  said  liabilities  as  said  John  J.  Lentz,  his 
heirs  and  assigns,  shall  deem  proper,  return- 
ing the  overplus  to  the  undersigned.  In  case 
of  deficiency  of  proceeds  fully  to  discharge 
said  note,  i  promise  to  pay  John  J.  Lentz  or 
order  the  amount  thereof  forthwith  after 
such  sale,  with  interest  at  the  rate  aforesaid. 
And  further,  in  consideration  of  the  afore- 
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said  loan  to  me  made  by  said  John  J.  Lents, 
aod  the  additional  consideration  of  one  dol- 
lar to  me  paid  by  said  Lentz,  the  receipt 
whereof  Is  hereby  acknowledged,  I  do  here- 
by promise  and  agree  and  covenant  to  and 
with  said  John  J.  Lentz,  his  heirs  and  as- 
signs, that  he  has  and  shall  have  nntll  the 
first  of  September,  1893,  the  right,  privilege, 
and  option  to  purchase  said  fifteen  thousand 
dollars  ($15,000)  face  value  of  the  stock  of 
said  the  Central  Ohio  Natural  Gas  and  Fuel 
Company  for  six  thousand  seven  hundred 
and  fifty  dollars  (|6,750),  and  that  at  the 
time  of  his  election  to  purchase  said  stock, 
be,  his  heirs  and  assigns,  may  use  In  part 
payment  therefor  said  note  of  five  thousand 
dollars  ($5,000)  hereinbefore  mentioned.  Wit- 
ness my  signature  this  twenty-seventh  of 
June,  1893.  [Signed]  J.  B.  Rumsey,"— there- 
by giving  him,  or  his  transferee  of  said  note, 
the  option  to  purchase  said  stock  at  $6,750 
on  or  before  the  Ist  day  of  September,  1893, 
but  not  thereafter.  The  note  so  executed  by 
the  plaintiff  was  to  be  used  as  a  part  pay- 
ment on  the  purchase  of  said  stock.  If  said 
option  to  purchase  should  be  exercised. 
Plaintiff  rurther  alleges  that  said  option  nev- 
er was  uKercIsed,  but,  on  the  contrary,  It  was 
waived;  that  at  the  time  of  the  maturity  of 
said  note  plaintiff  tendered  full  payment 
thereof,  In  lawful  money  of  the  United 
States,  the  sum  of  $5,081.11,  and  tenders  the 
same  in  court,  demanding  the  surrender  of 
said  certificates;  but  that  the  defendants  re- 
fused, and  continue  to  refuse,  to  surrender 
them,  Harrison  claiming  to  be  the  owner 
thereof.  He  further  alleges  that  the  princi- 
pal defendant,  Harrison,  acting  in  collusion 
with  said  Lentz  in  refusing  to  permit  the 
plaintiff  to  pay  said  promissory  note  and  In 
refusing  to  surrender  to  him  said  stbck  cer- 
tificates, threatens  to,  and  will,  unless  re- 
strained by  order  of  the  court,  transfer  and 
dispose  of  said  stock;  and  that  the  company, 
unless  restrained,  will  permit  the  transfer 
thereof  upon  Its  books,  whereby  the  plaintiff 
will  sustain  irreparable  damage.  Plaintiff 
therefore  prays  that  the  defendants  be  en- 
Joined  from  transferring,  or  in  any  manner 
disposing  of,  the  stock,  and  that  the  defend- 
ants be  compelled  to  surrender  the  said  cer- 
tificates to  him. 

Harrison,  the  principal  defendant,  answers, 
admitting  the  execution  of  the  note,  as  al- 
leged by  the  plaintiff,  and  deposit  of  stock  as 
collateral  security,  but  denying  each  and 
every  other  allegation  of  the  petition.  He 
further  alleges  that  on  the  27th  of  June,  1893, 
the  defendant  Lentz  assigned  the  note  and 
the  option  contract  so  executed  by  the  plain- 
tiff to  him,  and  delivered  to  him  the  shares 
of  stock,  and  that  on  the  31st  of  August, 
X893,  before  the  expiration  of  the  option,  he 
elected  to  exercise  his  said  right  to  purchase 
the  stock,  and  Oecome  the  owner  of  it,  and 
did  so  elect  to  buy  the  stock,  according  to  the 
Terms  of  said  contract;  and  thereupon,  on  the 
31st  of  August,  he  notified  Lentz,  as  agent 


and  attorney  of  the  plaintiff,  of  said  election, 
and  paid  to  Lentz  the  balance  due  as  por- 
chaae  money  for  said  stock,  as  provided  In 
said  option  and  contract,  over  and  above  the 
amount  due  upon  the  note,  to  wit,  the  sum 
of  $1,877.78,  and  thereby  became  the  owner 
of  the  stock. 

Lentz,  In  his  answer,  alleges  that  at  the 
time  of  the  execution  of  the  note  and  the 
making  of  the  contract  he  was  acting  aa  the 
agent  and  attorney  for  the  plaintiff,  and  that 
the  plaintiff  requested  him  to  procure  a  pur- 
chaser for  said  gas  stock,  and  the  plaintiff 
knew  that  the  defendant  was  procuring  the 
money  advanced  to  said  plaintiff  from  a  third 
party;  that  said  option  and  contract  were 
made  with  the  understanding,  agreement, 
and  intention  and  for  the  express  purpose  of 
having  them  assigned  to  the  party  who 
should  furnish  the  money  so  advanced;  that 
on  the  27th  day  of  June,  1893,  Lentz  indorsed 
the  option  and  contract  to  Harrison,  who 
furnished  the  money  advanced  to  Rumsey; 
that  on  August  31,  1893,  Harrison  availed 
himself  of  the  option  to  purchase  said  stock 
according  to  the  terms  of  said  contract,  and 
delivered  to  Lentz,  as  the  agent  and  attorney 
of  Rumsey,  said  $5,000  note  of  Rumsey,  and 
paid  to  him  the  difference  between  the 
amount  due  upon  the  note  and  the  agreed 
price  at  which  the  stock  was  to  be  sold;  that 
he  thereupon  notified  Rumsey  of  the  election 
by  Harrison,  and  the  payment  of  said  differ- 
ence to  him  (Lentz),  and  that  he  was  ready 
to  deliver  the  note  and  said  money  to  Rum- 
sey, less  his  commission  for  services  In  the 
premises. 

In  his  reply,  Rumsey  denied  that  Lentz  was 
acting  as  his  agent  and  attorney,  and  denied 
that  Harrison,  on  the  31st  day  of  August,  de- 
livered to  Lentz  the  promissory  note,  or  paid 
to  him  the  difference  between  the  amount  of 
the  note  and  purchase  price  of  the  stock;  de- 
nies that  Lentz  had  so  notified  him;  denies 
that  Lentz  ever  offered,  tendered,  or  has  been 
ready  to  pay  to  him  the  difference  between 
the  note  and  the  value  of  the  stock. 

On  the  hearing  of  the  evidence,  the  drcuit 
court  made  a  separate  finding  of  facts  as  fol- 
lows: That  prior  to  the  27th  of  June,  1893, 
plaintiff  employed  lients  as  his  attorney  to 
negotiate  and  procure  a  sale  of  his  stock  in 
the  fuel  company,  or  to  procure  a  loan  for 
him  of  $5,000,  using  the  stock  as  collateral, 
and  that  on  that  day,  pursuant  to  said  em- 
ployment, Lentz  procured  the  loan  for  Rum- 
sey from  Harrison;  that  at  the  time  the  loan 
was  procured,  and  in  order  to  obtain  the 
same,  the  plaintiff  executed  to  the  defendant 
Lentz  and  his  assigns  the  option  and  con- 
tract already  referred  to,  with  the  intent  and 
for  the  purpose  of  having  the  same  assigned, 
by  Lentz  as  the  attorney  for  Rumsey,  to  the 
third  party  who  might  furnish  the  money  to' 
be  loaned  to  Rumsey;  that  Harrison  paid 
the  money  to  3umsey,  and  said  option  was 
assigned  to  Harrison  pursuant  to  the  agree- 
ment and  understanding,  and  that  in  procur- 
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ing  said  loon  for  Rumsey  and  In  conducting 
the  transactions  described  in  tbe  pleadings 
Lentz  acted  solely  as  the  agent  and  attorney 
of  the  plaintiff,  Rumsey,  and  that  as  attorney 
for  Rumsey,  on  the  27th  of  Time,  1893,  and 
with  the  knowledge  and  consent  and  in  the 
presence  of  Rumsey,  he  made  an  assignment 
of  said  contract  and  option;  that,  pursuant 
t»  said  option  and  contract,  on  tbe  81st  of 
August,  1883,  and  within  the  time  provided 
by  the  'contract,  Harrison  elected  to  buy,  and 
did  take,  the  shares  of  stock  described  In  the 
contract,  and  that  be  paid  to  the  defendant 
Lentz,  as  the  agent  and  attorney  of  tbe  plain- 
tiff, the  balance  due  tbe  plaintiff  under  tbe 
Bald  option  and  contract,  and  turned  over  to 
Lentz,  as  such  agent,  the  promissory  note 
therein  described,  and  fully  performed  all 
tblngs  required  of  blm  under  and  by  virtue 
of  said  contract  The  conrt  further  finds  that 
after  the  execution  of  the  note  there  was  no 
communication  whatever  between  the  plain- 
tiff and  Harrison,  nor  until  the  8th  day  of 
September,  1883,  was  there  any  communica- 
tion between  Laitz  and  Rumsey,  except  the 
correspondence  set  out  in  tbe  record;  that 
on  the  8th  day  of  September,  1883,  Lentz  and 
Rumsey  met,  but  could  not  agree  as  to  the 
rights  of  Harrison  and  Rumsey  in  tbe  prem- 
ises, and  that  Lentz  then  offered  to  turn  over 
to  said  Rumsey  the  promissory  note  of  June 
27th,  and  the  balance  of  the  proceeds  due 
htm  on  said  sale  of  stock,  but  that  Rumsey 
declined  and  refused  to  accept  anything  from 
Lentz,  except  his  note  and  the  stock,  and 
that  Rumsey  then  tendered  to  Lentz  (Harri- 
son being  as  yet  unknown  to  Hnmsey  in  the 
transaction),  in  gold,  the  fnll  amount  due 
nx>on  said  note;  that  on  tbe  said  8tb  day  of 
September  Lentz  went  to  Harrison's  office, 
and  received  from  him  a  check  of  that  date 
for  the  sum  of  $2,675.44,  drawn  on  the  Mer- 
chants' &  Manufacturers'  Bank,  which  Lentz 
deposited  in  his  bank,  and  the  same  was 
paid  on  the  8tb  of  September,  1893,  by  the 
bank  (m  which  It  was  drawn.  As  conclu- 
sions of  law  upon  the  foregoing  facts  tbe  cir- 
cuit court  found  that  Lentz  acted  throughout 
the  transactions  as  the  agent  and  attorney 
for  the  plaintiff,  and  not  for  himself  or  Har- 
rison; that  he  performed  all  tblngs  required 
of  him  in  good  faith;  that  Harrison,  by  vir- 
tue of  the  facts  found,  became  the  owner  of 
the  stock  on  tbe  31st  day  of  August,  1883; 
and  that  the  plaintiff  had  no  cause  of  ac- 
tion, and  adjudged  that  his  petition  should 
be  dismissed.  This  is  a  petition  in  error  to 
reverse  the  Judgment  so  rendered. 

T.  B.  Powell  and  Dan  Danehy,  for  plaintiff 
In  error.  George  K.  Nash  and  J.  J.  Stoddart, 
for  defendants  in  error. 

SHAIJCEl,  J.  (after  stating  the  facts).  It 
Is  admitted  that  by  tbe  terms  of  the  instru- 
ment by  which  Rnmsey  transferred  bis  stock 
to  Lentz  and  his  assigns  tbe  option  to  pur- 
chase the  stock  for  fO,750  was  required  to 


.be  exercised  by  Harrison  as  transferee  by 
the  1st  day  of  September,  1893,  and  that  tbe 
exercise  of  the  right  required  the  payment 
or  tender  to  Rnmsey  of.  tbe  difference  be- 
tween that  sum  and  tbe  amount  then  due 
upon  tbe  note.  It  Is  also  admitted  that  Har- 
rison did  not  comply  with  this  requirement 
otherwise  than  by  notifying  Lentz  of  bis  elec- 
tion to  take  tbe  stock  at  the  price  named,  and 
agreeing  with  him  that  money  belonging  to 
Harrison  and  held  by  the  firm  of  which  Lentz 
was  a  member  should  be  devoted  to  the  pay- 
ment of  tbe  difference.  This  occurred  on  tbe 
81st  day  of  August,  1883.  It  is  therefore  in- 
dispensable to  Harrison's  claim  to  be  the 
owner  of  the  stock  that  Lentz  was  tbe  ag^t 
of  Rnmsey,  having  authority  to  receive  pay- 
ment of  tbe  difference.  Tbe  opinion  of  the 
Circuit  court  shows  that  this  view  was  taken 
there,  and  it  agrees  with  tbe  briefs  of  coun- 
sel for  the  defendant  in  error. 

It  is  said  that  the  fact  of  such  agency  is 
conclusively  established  by  the  finding  of  the 
circuit  court  that  "in  procuring  said  loan  for 
Rumsey  and  in  conducting  the  transactions 
described  in  the  pleadings  herein,  Lentz  act- 
ed solely  as  the  agent  and  attorney  of  Rum- 
sey." Although  this  conclusion  is  stated  by 
the  circuit  court  as  one  of  its  findings  of  fact, 
and  substantially  repeated  in  its  conclusions 
of  law.  It  becomes  evident  upon  a  considera- 
tion of  the  entire  entry,  that  it  was  an  infer- 
ence drawn  by  tbe  court  from  the  primary 
facts  In  the  case.  For  it  Is  further  found 
that  after  the  execution  of  the  note  there  was 
no  communication  whatever  between  Rum- 
sey and  Harrison,  and  that  from  that  time 
until  the  8th  day  of  September,  1883,  there 
was  no  communication  between  Rumsey  and 
Lentz  except  the  correspondence  set  ont  in  the 
record.  Moreover,  there  was  no  conflict  in 
tbe  evidence  concerning  any  fact  affecting 
the  authority  of  Lentz  as  the  agent  of  Rum- 
sey. Whether  such  agency  can  be  inferred 
from  the  undisputed  facts,  including  the  writ- 
ten communications,  is  a  question  which  tbe 
conclusions  of  the  circuit  court  do  not  fore- 
close. Ck>nceming  tbe  written  communica- 
tions which  passed  between  Lentz  and  Rum- 
sey after  the  execution  of  the  note  and  the 
transfa:  of  stock  by  the  latter,  it  is  sufficient 
to  say  that  counsel  designate  no  part  of  them 
which  Is  supposed  to  renew  or  continue  tbe 
authority  given  to  Lentz  at  tbe  time  of  the 
execution  of  tbe  note,  and  that  we  find  in 
them  nothing  having  that  effect  They  re- 
late to  tbe  application  by  Lentz  of  the  pro- 
ceeds of  the  note  received  from  Harrison  in 
June,  to  inquiries  concerning  tbe  Intention  of 
the  transferee  to  take  the  stock  under  the  op- 
tion, and  to  Rumsey's  refusal,  upon  inquiry, 
to  extend  the  time  fixed  by  the  contract  for 
the  exercise  of  tbe  option.  Tbe  authority  in 
question  seems  to  have  been  inferred  from 
the  transaction  in  June,  when  Rumsey  exe- 
cuted to  Lentz  or  order  bis  promissory  note 
for  ?5,000,  and  executed  tbe  transfer  of  stock 
to  secure  Its  payment,  conferring  upon  the 
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transferee  the  right  to  purchase  It  -within 
the  time  and  upon  the  terms  fixed  therein, 
with  knowledge  that  Lentz  was  not  himself 
famishing  the  money  which  constituted  the 
consideration  for  the  note,  and  that  he  was 
procuring  it  from  some  one  unknown  to  Rum- 
sey.  It  Is  entirely  clear  that  the  transac- 
tions clothed  Lentz  with  authority  to  act  as 
the  agent  of  Rumsey.  It  Is  quite  as  clear 
that  his  authority  was  limited  to  the  receipt 
of  the  proceeds  of  the  note  and  their  appli- 
cation according  to  the  directions  of  Rumsey 
to  the  discharge  of  certain  obligations  which 
were  pressing  him.  The  duty  of  lientz  In 
that  regard,  It  Is  admitted,  has  been  fully 
performed  by  him.  The  present  controversy 
does  not  concern  either  his  authority  or  his 
good  faith  with  respect  to  that  transaction. 
When  the  note  and  stock  were  transferred  to 
Harrison,  he  and  Rumsey  became  the  adver- 
sary parties  to  the  contract  whose  terms 
fixed  their  rights  and  liabilities.  Although 
Rumsey  did  not  know  who  held  his  note  and 
stock,  Harrison  knew  whose  note  and  stock 
he  held.  There  was  no  circumstance  to  ex- 
cuse him  from  the  duty  required  by  the  con- 
tract of  tendering  the  difference  between  the 
price  of  the  stock  and  the  note  either  to  Rum- 
sey or  to  some  one  authorized  by  him  to  re- 
ceive payment  of  that  amount,  and  within 
the  time  limited.  Judgment  reversed,  and 
Judgment  for  plaintiff  in  error. 


(E»  Obio  St.  119) 

MASSILLON  BRIDGE  CO.  et  al,  v.  CAM- 
BRIA IRON  CO. 

(Supreme  Court  of  Ohio.    Nov.  29,  1898.) 

"Railroad"— Definition  of  Tbkh  as  Dsbd  m 
Statotb— Does  not  Include  Stkbbt 
Railroads. 
The  statutes  of  this  stnte  relating  to  rail- 
roads are  separate  and  distinct  from  those  re- 
latins  to  street  railroads,  and  the  word  "rail- 
road,^' in  section  3208.  Rev.  St.,  and  in  section  1 
of  the  act  of  March  20.   1889  (86  Laws,  p.  120; 
Bates'   Ann.   St.   f  3231-1),   does   not  include 
street  railroads. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Seneca  county. 

Action  by  the  Cambria  Iron  Company 
against  the  Tiffin  Electric  Street-Railway 
Company  and  others.  From  the  Judgment  of 
the  circuit  court  on  appeal  from  the  court 
of  common  pleas,  the  Massillon  Bridge  Com- 
pany and  others  bring  error.     Affirmed. 

On  the  Ist  day  of  May,  1889,  the  Tiffin 
Street-Railway  Company  executed  and  deliv- 
ered to  Joseph  A.  Beauvais.  as  trustee  in 
trust,  its  mortgage  on  its  street-railway  prop- 
erty for  the  sum  of  $40,000,  which  mortgage 
was  duly  recorded.  On  the  20th  day  of  Au- 
gust. 1892,  the  Tiffin  Electric  Street-Railway 
Company  executed  and  delivered  to  Samuel 
B.  Sneath  its  mortgage  on  its  street-railroad 
property,  for  the  sum  of  $25,000;  and  on  the 
6th  day  of  May,  1893,  the  same  company 
executed  to  said  Sneath,  as  trustee,  its  mort- 


gage on  its  street-railroad  property  for  the 
sum  of  $25,000,  both  of  which  mortgages 
were  duly  recorded.  On  the  24th  day  of 
June,  1893,  the  Tiffin  &  Fostoria  Electric 
Street-Railroad  Company  executed  and  deliv- 
ered to  Thomas  A.  Miller,  as  trustee  in  trust, 
its  mortgage  on  its  street-railroad  property, 
for  the  sum  of  $25,000,  which  mortgage  was 
duly  recorded.  Said  street  railroad  extended 
from  the  city  of  Tiffin  to  the  city  of  Fos- 
toria, both  In  Seneca  coimty.  On  the  1st 
day  of  March,  1894,  and  while  all  of  the 
above-named  mortgages  remained  unpaid, 
each  of  the  said  street-railroad  companies 
conveyed  by  their  respective  deeds,  duly  ex- 
ecuted and  delivered,  their  said  street-rail- 
road properties  to  an  incorporated  company 
known  as  the  Tiffin  &  Interurban  Consoli- 
dated Street-Railroad  Company,  which  deeds 
were  duly  recorded,  but  none  of  the  pur- 
chase money  was  paid.  At  the  time  of  said 
purchase,  the  Tiffin  &  Fostoria  Electric  Street- 
Railroad  was  in  an  unfinished  condition,  about 
one  mile  of  the  track  having  been  com- 
pleted, and  several  miles  more  graded.  After 
the  Tifiln  &  Interurban  Consolidated  Street- 
Railroad  Company  purchased  said  three  street- 
railroad  properties.  It  proceeded  to  construct 
the  street  railroad  from  Tiffin  to  Fostoria, 
and.  In  doing  so,  Incurred  an  Indebtedness 
to  laborers  and  furnishers  of  material  to 
something  over  the  sum  of  $11,000,  due  to 
74  different  rmrsons  and  companies,  who  all 
filed  properly  sworn  accounts  In  the  office 
of  the  recorder  of  Seneca  county  for  the  pur- 
pose of  perfecting  liens  against  said  street- 
railroad  property,  under  section  3208  of  the 
Revised  Statutes  of  Ohio,  for  work  and  labor 
and  materials  furnished  in  the  construction 
of  said  street-railroad  line. 

An  action  was  commenced  by  the  Cambria 
Iron  Company,  in  behalf  of  itself  and  other 
creditors,  against  the  Tiffin  Electric  Street- 
Railway  Company;  and,  by  consolidation,  all 
of  the  street-railroad  companies  and  all  of 
the  creditors  were  brought  in  and  made  par- 
ties In  one  action  for  the  foreclosure  of  said 
mortgages  and  meclianics'  liens  and  sale  of 
the  property,  which  action  was  carried  for- 
ward, and  ttie  street-railroad  properties  were 
sold  separately,  by  order  of  the  court;  and 
on  distribution  of  the  proceeds  of  the  sales, 
after  payment  of  taxes,  costs,  and  receiver's 
fees,  the  court  of  common  pleas  ordered  the 
proceeds  of  the  sale  of  the  Tiffin  Sti'eet-Rall- 
way  Company  to  be  applied  to  the  payment 
of  the  mortgage  to  Joseph  A.  Beauvais,  and 
the  proceeds  of  the  sale  of  the  Titfin  Elec- 
tric Street-Railway  Company  to  the  payment 
of  the  mortgages  held  by  Samuel  B.  Sneath, 
and  of  the  proceeds  of  the  sale  of  the  Tiffin 
&  Fostoria  Electric  Street-Railroad  Company 
to  the  payment,  first,  of  the  mechanics'  liens, 
and,  second,  to  the  payment  of  the  mort- 
gage to  Thomas  A.  Miller,  trustee.  A  peti- 
tion In  error  was  filed  in  the  circuit  court 
by  the  holders  of  the  mechanics'  liens  to  re- 
verse the  Judgment  of  the  court  of  common 
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pleas  In  the  dlstributloa  of  the  proceeds  of 
the  sales  of  the  Tlffln  Street  Railway  and  of 
the  Tlffln  Electric  Street  Railway,  and  a 
cross  petition  In  error  was  filed  by  Thomas 
A.  Miller,  trustee,  to  reverse  the  Judgment 
of  the  court  of  common  pleas  In  distributing 
the  proceeds  of  the  sale  of  said  TiiBn  &  Fos- 
torla  Electric  Street  Railroad.  The  circuit 
court  affirmed  the  judgment  of  the  court  of 
common  pleas  as  to  the  distribution  of  the 
proceeds  of  the  sale  of  the  Tiffin  Street  Rail- 
way, and  of  the  Tiffin  Electric  Street  Rail- 
way, and  reversed  the  Judgment  of  the  court 
of  common  pleas  in  the  distribution  of  the 
proceeds  of  the  sale  of  the  Tiffin  &  Fostoria 
Electric  Street  Railroad,  and  ordered  that 
the  proceeds  of  the  sale  of  that  road  be  paid 
to  Thomas  A.  Miller,  trustee,  to  be  by  him 
applied  In  payment  of  the  bonds  secured  by 
the  mortgage  of  which  he  was  trustee,  and 
beld  that  his  lien  was  first  and  superior  to 
the  mechanics'  liens,  to  which  the  holders 
of  such  mechanics'  liens  excepted,  and  filed 
their  petition  in  error  in  this  conrt  to  reverse 
the  Judgment  of  the  chrcult  court. 

Dore  &  Dore,  Piatt  &  Black,  and  W.  S. 
Wagner,  for  plaintifts  In  error.  Rohn  & 
Baker,  for  defendant  In  error  Samuel  B. 
Sneath. 

BURKET,  J.  (after  stating  the  facts).  Sec- 
tion 3207,  Rev.  St.,  makes  any  person  or  cor- 
poration contracting  for  the  construction  of  a 
railroad,  depot  building,  or  water  tank  liable 
to  pay  for  the  labor  and  materials  in  the  con- 
struction of  the  same,  and  provides  that  the 
railroad  company  shall  provide  in  its  con- 
tract for  such  payments.  Section  3208,  Id., 
provides  as  follows:  "A  person  who  per- 
forms labor  or  fiunlshes  materials  for  or  in 
construction  of  any  railroad,  depot  buildings, 
water-tanks,  or  any  part  thereof,  and  a  per- 
son who  furnishes  boarding  on  the  order  of 
any  contractor  or  sub-contractor,  to  persons 
employed  by  them  or  either  of  them,  in  fur- 
nishing materials,  or  performing  labor  for  or 
In  construction  of  such  railroad,  depot  build- 
ings, water-tanks,  or  any  part  thereof.  In 
addition  to  his  rights  under  the  preceding 
section  shall  have  a  lien  for  the  payment 
of  the  same  upon  such  railroad,  and  such 
lien  shall  have  and  maintain  precedence  over 
any  lien  taken,  or  to  be  taken,  and  shall 
subsist  for  one  year  from  the  date  of  filing 
the  attested  account  hereafter  provided  for." 
On  part  of  the  plaintiffs  In  error  it  Is  claimed 
that  the  word  "railroad,"  In  the  above-quoted 
part  of  section  3208,  includes  a  street  rail- 
road, and  that  the  Hens  of  the  laborers  and 
furnishers  of  materials  and  boarding  are  the 
first  and  best  Hen  upon  all  three  of  the  street- 
railroad  properties  In  this  case,  and  that  they 
have  priority  over  the  mortgages  which  were 
on  said  street  railroads  before  the  labor  was 
performed  or  materials  and  boarding  fur- 
nished; while  the  holders  of  the  mortgage 
liens  claim  the  mortgages  to  be  the  first  and 
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best  lien;  and  this  Is  the  only  question  in 
this  case. 

The  first  legislation  on  this  subject  was  by 
the  act  of  Starch  31,  1874  (71  Ohio  Laws,  p. 
51),  entitled  "An  act  to  secure  pay  to  persona 
performing  lalwr  or  furnishing  materials  In 
constructing  railroads."  The  provisions  of 
that  act  were  carried  into  the  Revised  Stat- 
utes, and,  with  some  immaterial  amendments 
as  to  the  question  now  in  hand,  constitute 
sections  3207  to  3211,  both  Inclusive,  of  the 
Revised  Statutes;  but  there  is  nothing  In  the 
present  statute  to  change  or  enlarge  the  mean- 
ing of  the  words  "rajlroad"  or  "railroad  com- 
pany," from  what  those  wt^rds  meant  In  the 
original  statute  when  it  was  first  enacted  In 
the  year  1874.  When  the  statute  was  enact- 
ed In  1874,  street-railroading  was  in  its  hi- 
f  ancy  in  this  state,  and  such  roads  were  then 
operated  by  horses  and  mules,  and  the  stat- 
ute was  then  understood  as  applying  to  steam 
railroads  only.  The  statute  speaks  of  rail- 
roads, depot  buildings,  water  tanks,  and  rail- 
road companies,  all  of  which  are  peculiarly 
applicable  to  steam  railroads;  and  it  is  si- 
lent as  to  street  railroads,  barns,  power  houses, 
poles,  wires,  dynamos,  machinery,  and  car 
bams,  and  in  fact  silent  as  to  everything  that 
is  peculiarly  applicable  to  street  railroads.  If 
street  railroads  were  hitended  to  be  included, 
the  statute.  In  some  of  its  enactments,  revi- 
sions, and  amendments,  would  have  used  some 
word  peculiarly  applicable  to  street  railroads. 
When  the  act  was  first  passed,  there  was  not 
much  money  secured  by  mortgage  upon  street 
railroads,  and  laborers  and  furnishers  of  ma- 
terials bad  suffered  but  little,  if  any,  from 
being  postponed  by  such  mortgages;  and  there 
was  no  necessity  for  providing  at  that  time 
that  the  laborers'  and  furnishers'  liens  should 
have  precedence  over  mortgages  on  street  rail- 
roads, and  for  these  reasons  no  provision  was 
made  for  their  protection  as  against  mortga- 
ges on  street  railroads;  and  while  there  may 
be  some  reason  now  for  such  protection,  since 
electric  street  railroads  and  interurban  street 
railroads  have  come  in  general  use,  the  gen- 
eral assembly  has  failed  to  provide  that  la- 
borers and  furnishers  should  have  a  Uen  on 
street  railroads  prior  In  right  to  the  liens  of 
prior  mortgages  thereon.  Sections  320*7  to 
8211,  inclusive,  clearly  relate  to  railroad  com- 
panies as  well  as  to  railroads;  and  yet  the 
general  assembly  has  provided.  In  section 
3309a,  "that  nothing  in  this  section  [3309a1, 
or  in  the  sections  of  the  Revised  Statutes  re- 
lating to  railroad  companies  prior  to  section 
3437,  other  than  in  sections  3287,  3288  and 
3289,  shall  be  construed  as  affecting  street 
railroads."  This  section  (3300a)  was  passed 
after  sections  3207  to  3211  formed  a  part  of 
the  Revised  Statutes,  and  with  fuU  knowledge 
of  them  by  the  general  assembly;  and  thus 
a  clear  intention  Is  shown  that  sections  3207 
to  3211  shall  not  be  construed  as  affecting 
street  railroads.  From  a  careful  examination 
of  the  course  of  legislation  on  the  subjeft  of 
railroads  and  street  railroads.  It  appears  that 
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the  legislation  aa  to  each  has  been  carefully 
kept  separate,  and  the  statutes  as  to  railroads 
do  not  apply  to  street  railroads  unless  made 
to  do  80  by  clear  reference.  The  statute  as  to 
taxation  of  railroads  has  never  been  applied 
to  the  taxation  of  street  railroads,  and  yet  the 
language  used  in  that  statute  as  clearly  in- 
cludes street  railroads  as  the  language  of  sec- 
tions 3207  to  3211.  While  the  act  of  March 
19, 1806  (02  Ohio  Laws,  p.  70),  was  passed  aft- 
er the  rights  in  this  case  had  accrued,  and 
therefore  not  controlling,  yet  it  Is  significant 
as  showing  that  the  general  assembly  still  re- 
gards railroads  and  street  railroads  as  entirely 
different,  and  to  be  controlled  by  different  leg- 
islatloa  Sections  2501  to  2506d,  Indnsive,  are 
all  prior  to  section  3437,  and  all  affect  street 
railroads,  but  they  do  not  relate  to  railroads, 
thus  showing  that  the  general  assembly  do  not 
regard  even  Interurban  street  railroads  as  be- 
ing included  within  the  word  "railroad." 

It  was  held  in  the  state  of  Missouri  that, 
where  an  act  is  passed  "in  relation  to  rail- 
roads" it  will  be  held  to  apply  to  railroads  used 
for  carriages  drawn  by  horses,  as  well  as  those 
on  which  the  motive  power  is  steam,  unless  a 
contrary  meaning  can  be  plainly  gathered 
from  the  act  Itself.  Iron  Co.  v.  Donahoe,  3 
Mo.  App.  658;  16  Am.  &  Eng.  Enc.  Law,  28, 
21.  While  this  may  be  so  under  the  Missouri 
statutes,  the  same  cannot  be  held  under  our 
statutes,  and  the  rule  here  Is  not  that  the 
"contrary  meaning"  must  be  plainly  gathered 
from  the  act  itself,  but  from  all  the  statutes 
on  the  same  subject  When  all  the  statutes 
on  the  subject  of  railroads  and  street  railroads 
In  this  state  are  considered  together,  the  "con- 
trary meaning"  plainly  appears.  In  the  case 
of  Railway  Co.  v.  Johnson,  25  Pac.  10^,  2 
Wash.  St.  112,  It  was  held  that,  under  a  stat- 
ute giving  laborers  a  lien  upon  a  railroad  or 
any  other  structiure,  a  lien  could  not  be  taken 
upon  a  street  cable  railway.  And  in  Ruther- 
foord  V.  Railroad  Co.,  35  Ohio  St.  569,  it  was 
held  that  our  statute  which  gives  a  lien  upon 
a  "structure"  does  not  thereby  authorize  a 
lien  upon  a  railroad,  for  the  reason  that  a  rail- 
road is  not  a  structure,  within  the  meaning  of 
the  statute.  In  the  case  of  Louisville  &  P. 
R.  Co.  V.  Louisville  City  Ry.  Co.,  2  Dnv,  175, 
it  was  held  that  a  "street  railway,"  In  both 
its  technical  and  popular  sense,  is  not  a  "rail- 
road." This  Is  approved  by  Elliott,  Roads  & 
S.  667,  and  by  Ror.  R.  R.  1422.  It  seems 
clear,  therefore,  that  sections  3207  to  3211  are 
not  applicable  to  street  railroads. 

It  is  further  urged  by  plaintiffs  In  error  that. 
If  sections  3207  to  3211  are  not  broad  enough 
to  Include  street  railroads,  they  are  entitled  to 
a  "first.  Immediate,  and  absolute  lien"  on  all 
three  of  the  street  railroads,  under  section  1 
of  the  act  of  March  20,  1889  (86  Ohio  Laws, 
p.  120;  Bates'  Ann.  St.  §  3231-1),  which  reads 
as  follows:  "Any  person  who  shall  have  per- 
formed common  or  mechanical  labor  upon,  or 
furnished  supplies  to  any  railroad,  turnpike, 
plank  road,  canal  or  on  any  public  structure 
being  erected,  or  on  any  abutment,  pier,  cul- 


rert  or  foundation  for  same,  or  for  any  side 
track,  embankment,  excavation  or  any  public 
work,  protection,  ballasting,  delivering  or  pla- 
cing ties,  or  track-laying,  whether  the  labor  is 
performed  for,  or  the  supplies  or  material  is 
furnished  to  any  company,  corporation,  con- 
tractor or  sub-contractor,  construction  com- 
pany or  an  individual,  shall  have  a  first,  imme- 
diate, and  absolute  Uen  on  the  whole  of  the 
property  on  which  said  work  Is  done,  and  to 
which  said  supplies  have  been  contributed, 
and  shall  hold  the  railroad,  canal,  turnpike, 
plank  road  or  structure  to  the  creation  or  con- 
struction of  which  the  said  labor  or  supplies 
have  been  contributed,  or  so  much  thereof  as 
may  liave  been  In  whole  or  in  part  created  by 
said  labor  or  supplies,  to  the  exclusion  of  any 
ralhroad,  canal,  turnpike,  plank  road,  public 
work  or  structure,  as  to  operation,  occupation 
or  use,  imtll  the  clahn  for  such  labor  or  sup- 
plies Is  properly  adjusted  and  paid  In  full." 
This  section  Is  not  broader  In  its  terms  than 
sections  3207  to  3211,  Inclusive,  and  It  does 
not  purport  to  give  a  Uen  upon  street  rail- 
roads. As  the  word  "railroad"  does  not  In- 
clude street  railroads  In  sections  3207  to  3211. 
the  same  word  on  the  same  subject  in  this 
section  does  not  Include  street  railroads.  In 
this  view  of  the  case,  it  is  not  necessary  to 
pass  upon  the  constitutionality  of  tUs  section, 
and  that  question  Is  left  undecided.  Neither 
Is  It  necessary  to  consider  the  question,  so 
ably  qrgued  by  counsel  for  plaintiffs  in  error, 
as  to  whether  the  mechanics'  liens  should  have 
priority  over  the  three  mortgages  in  case  the 
word  "railroad"  included  street  railroads. 
There  Is  no  error  In  the  Judgment  of  the  cir- 
cuit court    Judgment  affirmed. 


(ES  Ohio  Bt.  221) 

SECOND  NAT.  BANK  OF  BUCTRUS  T. 

MODERWELL  et  at 
(Supreme  Court  of  Ohio.    Nov.  29,  1898.) 

Pboobedingb  in  Ekrok — FiLiNO  Petition — liis- 
takbs  and  Aubndmbsts— Practicb. 

1.  Sections  6716,  6723,  Rev.  St,  when  con- 
strued together,  require  that  a  plaintiff  in  er- 
ror file  in  this  court,  within  six  months  from 
the  rendition  of  the  judzment  complained  of, 
"either  a  transcript  of  the  final  record,  or  a 
transcript  of  the  docket  and  journal  entries, 
with  sncli  original  papers  or  transcripts  there- 
of as  are  necessary  to  exhibit  the  error  com- 
plained of."  If  a  paper  writing  filed  in  this 
court  as  such  transcript,  etc.,  Is  not  sufficient 
to  exhibit  the  error  complained  of,  no  amend- 
ment thereof  or  addition  thereto  can  be  made 
after  the  expiration  of  such  period  of  six 
months. 

2.  Where,  however,  such  transcript  etc..  Is 
sufficient  to  exhibit  the  error  complained  of,  but 
the  certificate  of  the  clerk  of  the  circuit  court 
or  court  of  common  pieaa  authenticating  sach 
transcript  is  materially  defective,  such  certifi- 
cate is  amendable  by  virtue  of  section  6114, 
Rev.  St.,  and  the  amendment  may  be  made  aft- 
er the  expiration  of  such  period  of  six  months. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Crawford  county. 
Action  between  the  Second  National  Bank 
of  Bucyrus  and  Moderwell  and  others.    From 
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the  Jadgmeiit  .the  bank  brings  error.  Motion 
by  defendants  in  error  to  dismiss  petition  in 
error,  on  the  ground  that  the  plaintiff  in  error 
has  not  filed  an  authenticated  transcript  of  the 
original  papers  and  Journal  entries  tn  the  cause, 
denied.  Motion  by  plaintiff  in  error  for  leave 
to  correct  the  clerk's  certificate  of  authentica- 
tion, granted. 

Harris  &  Sears  and  Beer,  Bennett  &  Mon- 
uette,  for  plaintiff  In  error.  Dan.  Babst,  Isaac 
CablU,  Anson  Wlckbam,  and  Scofleld,  Durfee 
&  Scofield,  for  defendants  In  error. 

BRADBUKY,  J.  The  plaintiff  In  error  seeks 
In  this  court  a  reversal  of  the  judgment  of  the 
circuit  court  of  Crawford  county.  It  filed 
herein,  -with  its  petition  In  error,  a  paper 
which  purports  to  comprehend  a  copy  of  the 
journal  entries  in  the  common  pleas  and  circuit 
.courts,— a  copy  of  the  original  papers,  or  of  cer- 
tain substituted  copies  of  original  papers,  that 
had  been  lost.  An  Inspection  of  this  paper 
discloses  that  It  contains  a  copy  of  the  petition 
and  Bach  sut>se<iuent  pleadings  In  the  action 
as  made  up  the  issue  on  which  the  cause  was 
tried,  first  in  the  court  of  common  pleas,  and 
afterwards,  ou  appeal,  in  the  circuit  court  It 
also  sets  forth  In  detail  every  step  taken  In 
the  action  from  the  filing  of  the  petition  until 
the  final  decision  of  the  cause  In  the  circuit 
court  There  appears  on  the  face  of  this  pax)er 
nothing  to  suggest  a  suspicion  that  it  does  not 
contain  a  complete  transcript  of  every  pleading 
or  paper  filed  In  the  cause,  and  of  the  Journal 
entries  relating  thereto  to  be  found  in  the  com- 
mon pleas  and  circuit  courts.  In  fact,  defend- 
.  ants  in  error  do  not  contend  that  this  paper  is 
not  a  complete  transcript  of  the  pleadings, 
Journal  entries,  etc.,  but  base  their  objection  to 
Its  remaining  on  the  flies  of  this  court  on  what 
they  claim  to  be  a  defective  certificate  of  au- 
thentication made  by  the  clerk  of  the  circuit 
court.  The  statute  (section  6723,  Rev.  St) 
requh%s  proceedings  In  error  to  be  commenced 
within  sis  months  from  the  rendition  of  the 
judgment  complained  of.  Proceedings  In  error 
-are  commenced  by  filing  a  petition  in  error; 
and  section  6716,  Id.,  requires  the  transcript, 
etc.,  to  be  filed  with  the  petition  In  error.  The 
right  to  institute  and  carry  on  proceedings  In 
error  is  strictly  statutory.  If,  therefore,  the 
plaintiff  In  error  has  not  complied  with  the 
conditions  prescribed  by  the  statute  as  neces- 
sary to  entitle  it  to  a  review  of  the  judgment 
of  which  It  complains,  it  has  no  right  to  have 
that  Judgment  reviewed.  One  of  these  re- 
quirements, as  we  have  seen,  Is  that  the  peti- 
tion in  error  and  a  transcript  of  the  proceedings 
must  be  filed  within  six  months  from  the  rendi- 
tion of  the  judgment  sought  to  be  reversed. 
It  follows,  therefore,  as  a  matter  of  course, 
that  If  an  anthenticated  transcript  Is  neces- 
sary, and  Is  not  filed  within  the  six  months, 
the  petition  and  transcript  should  be  stricken 
from  the  files.  As  it  is  now  too  late  to  begin 
proceedings  anew,  the  plaintiff  in  error  has  lost 
its  right  to  a  review  of  the  Judgment  of  the 


drcnlt  court  It  Is  at  least  a  debatable  ques- 
tion whether  an  authentication  of  the  tran- 
script by  the  clerk  of  the  court  where  the  Judg- 
ment is  found  is  necessary  in  a  proceeding  In 
error.  In  the  case  of  appeals,  section  6235, 
Rev.  St.,  requires  the  clerk,  in  direct  terms,  to 
"make  an  authenticated  transcript"  etc.  '  But 
section  6716,  which  prescrrbes  the  kind  of  tran- 
script to  file  with  the  petition  in  error,  is  silent 
as  to  an  authentication  by  the  clerk.  The 
statute  simply  requires  "a  transcript"  to  be 
filed.  If  an  authentication  by  the  clerk  is 
necessary.  It  is  not  because  of  any  express 
statutory  declaration  to  that  effect  Of  course, 
a  true  transcript  must  be  filed.  Doubtless,  an 
authentication  by  the  clerk  is  the  most  satis- 
factory as  well  as  the  eaMest  method  of  estab- 
lishing the  correctness  of  a  transcript;  and  as 
section  6717,  Rev,  St,  makes  It  the  duty  of  the 
clerk  to  furnish  an  authenticated  transcript  to 
any  one  Interested  in  a  cause,  upon  request 
and  the  payment  of  the  proper  fees,  this 
method  of  authentication  has  become  quite 
unlversaL 

Without  pursuing  further  this  question  as 
to  the  necessity  of  an  authentication  by  the 
clerk,  but  assuming  that  it  is  necessary,  we 
will  briefiy  consider  the  snfilclency  and  amend- 
ability  of  the  certlflcate  attached  to  the  paper 
in  question.     It  Is  in  the  following  terms: 

"The  State  of  Ohio,  Crawford  County— es.: 
I,  A.  H.  Laughbaum,  clerk  of  the  court  of 
common  pleas  within  and  for  said  county, 
and  in  whose  custody  the  files,  Journals,  and 
records  of  said  court  are  required  by  the  laws 
of  the  state  of  Ohio  to  be  kept,  hereby  certify 
that  the  foregoing  Is  taken  and  copied  from 
the  original  and  substituted  pleadings,  and 
that  said  foregoing  copy  has  been  compared 
by  me  with  the  orighial  and  substituted 
pleadings,  and  that  the  same  is  a  correct 
transcript  thereof.  In  testimony  whereof,  I 
do  hereby  subscribe  my  name  officially,  and 
affix  the  seal  of  said  court,  at  the  court  house 
In  Bucyrus,  In  said  county,  this  twenty-fifth 
day  of  March,  A.  D.  1897. 

"[Seal.]  A.  H.  Laughbaum,  Clerk." 

Section  6716,  Rev.  St,  prescribing  what  the 
plaintiff  in  error  shall  file  with  his  petition, 
reads  as  follows:  "Sec.  6716.  The  plaintiff 
in  error  shall  file  with  his  petition  in  error 
either  a  transcript  of  the  final  record,  or  a 
transcript  of  the  docket  or  Journal  ^itrles, 
with  such  original  papers  or  transcripts 
thereof  as  are  necessary  to  exhibit  the  error 
complained  of;  and,  if  original  papers  and 
pleadings  are  filed,  and  the  final  record  has 
not  been  made,  the  reviewing  court  may  per- 
mit the  temporary  withdrawal  of  the  originals 
for  a  reasonable  time,  to  allow  the  recording 
thereof,  or  direct  copies  thereof  to  be  made 
and  filed,  and  the  originals  to  be  returned  to 
the  Inferior  tribunal."  Now,  It  is  quite  clear 
that  one  of  two  things  must  be  done  by  the 
plaintiff  in  error  when  he  files  his  petition  in 
error:  First,  he  may  file  a  transcript  of  the 
final  record  (that,  of  course,  includes  all  the 
pleadings,  papers,  and  proceedings  taken  In 
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the  cause,  from  Its  commencement  to  Its  con- 
clusion); or,  second,  he  may  file  a  transcript 
of  the  docket  or  Journal  entries,  and  either 
the  ori^nal  papers  themselves,  or  copies 
thereof.  In  the  case  before  us  the  plaintifiF 
In  error  adopted  the  latter  method.  The 
paper  In  question  shows  on  Its  face  that  It 
purports  to  give  a  copy  of  the  pleadings  and 
a  copy  of  the  Journal  entries.  The  certificate 
above  recited,  which  was  attached  to  this 
paper,  states  simply  that  the 'paper  contains 
copies  of  original  and  substituted  plead- 
ings. This  phraseology  In  regard  to  the 
pleadings  was  necessary  because  a  number 
of  the  pleadings  had  been  lost,  and  copies 
had  been  substituted,  and  the  paper  contained 
copies  of  the  substituted  as  well  as  of  the 
original  pleadings  which  had  not  been  lost 
This  certificate,  therefore,  authenticates  the 
correctness  of  the  copies  of  the  pleadings, 
but  entirely  fails  to  state  anything  concern- 
ing the  Journal  entiles.  The  latter,  therefore, 
were  wholly  unautbentlcated.  It  is  Just  as 
Important  that  the  Journal  entries  which  re- 
cite the  action  of  the  court  below  should  be 
correctly  transcribed  and  brought  before  the 
reviewing  court  as  that  the  pleadings  should 
be  correctly  transcribed.  The  certificate  of 
the  clerk  failing  to  do  this,  It  must  be  held  to 
be  defective  In  a  material  matter.  This 
brings  us  to  the  question  of  Its  amendablllty. 
Section  5114,  Rev.  St.,  reads  as  follows:  "Sec. 
5114.  The  court  may,  before  or  after  Judg- 
ment, In  fnrtherance  of  Justice,  and  on  such 
terms  as  may  be  prop»,  amend  any  pleading, 
process,  or  proceeding,  by  adding  or  striking 
out  the  name  of  any  party,  or  by  correcting 
a  mistake  in  the  name  of  a  party,  or  a  mis- 
take In  amy  other  respect,  or  by  inserting 
other  allegations  material  to  the  case,  or, 
when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  by  conform- 
ing the  pleading  or  proceeding  to  the  facts 
proved;  and  when  an  action  or  proceeding 
falls  to  conform  to  the  provisions  of  this 
title,  the  court  may  permit  the  same  to  be 
made  conformable  thereto,  by  amendment" 
The  power  of  amendment  thus  authorized  is 
very  broad.  Where  there  Is  nothing  on 
which  an  amendment  may  rest  of  course 
none  can  be  made.  Here,  however,  the  cer- 
tificate made  by  the  clerk  fails  to  state  that 
the  Journal  entries  of  the  court  of  common 
pleas  and  circuit  court  have  been  correctly 
transcribed  Into  the  paper  In  question.  If, 
as  a  matter  of  fact  that  paper  contains  a 
correct  transcript  of  such  entries,  the  cer- 
tificate of  the  clerk  does  not  state  all  that  It 
should  state.  Surely  here  we  have  something 
on  which  an  amendment  may  rest  We  have 
before  us  the  very  Instrument— the  certificate 
of  authentication— sought  to  be  amended. 
To  permit  the  amendment  to  be  made  is  clear- 
ly "In  the  furtherance  of  Justice."  The  ob- 
jection to  the  paper  is  purely  technical.  It 
rests,  not  upon  any  ground  that  goes  to  its 
completeness  or  correctness,  but  upon  the 
ground  that  the  oflicial  certificate  of  the  clerk 


of  the  circuit  court  does  not  formally  declare 
It  to  be  complete  and  correct  As  before 
shown,  however,  the  plaintiff  In  error  Is  re- 
quired by  section  6716,  Rev.  St,  to  file  a 
transcript  etc.,  within  six  months  from  the 
rendition  of  the  Judgment  complained  of. 
This,  of  course,  means  that  a  complete  tran- 
script shall  be  filed  within  that  time.  After 
the  lapse  of  that  period  no  material  matter 
can  be  added  to  a  transcript  previously  filed. 
If,  however,  the  paper  before  us  Is  a  correct 
transcript  of  the  pleadings  and  Journal  en- 
tries, it  Is  the  clear  duty  of  the  clerk  of  the 
circuit  court  to  so  certify,  and  the  plaintiff 
in  error  should .  be  permitted  to  take  the 
paper  temporarily  from  the  files  of  this  court 
for  the  purpose  of  having  such  certificate 
made.    Judgment  accordingly. 


(S»  OiUo  St  122)  . 

STATE  ex  rel.  PLIMMER  r.  POSTON  et  aL 

(Supreme  Court  of  Ohio.    Nov.  1,  1888.) 

CosDCOT  OF  Elections— NoMiNATioH  of  Candi- 
dates—Buppokt  OP  NoMtNBE — Con- 
stitutional Lav. 
The  requirement  of  section  7  of  the  amend- 
atory act  of  April  8,  1898  (93  Ohio  Laws,   p. 
93),  that  papers  to  secure  the  nomination  of  can- 
didates for  public  offices  "shall  contain  a  pro- 
vision to  the  effect  that  each  signer  thereto 
pledges  himself  to  support  and  vote  for   the 
candidate  or  candidates  whose  nominations  are 
therein  requested,"  operating  nniformly  and  im- 
partially upon  all  classes  of  electors,  and  inter- 
posing no  unreasonable  impediment  to  the  ex- 
ercise of  the  elective  franchise,  is  valid. 

Spear,  C.  J.,  and  Minshall,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Petition  by  the  state,  on  the  relation  of  one 
Plimmer,  for  a  writ  of  mandamus  to  Poston 
and  others.    Writ  denied. 

The  petition  of  the  relator  alleges  that  he 
Is  a  qualified  elector  of  Franklin  county, 
Ohio;  that  defendants  compose  the  board  of 
election  of  the  city  of  Columbus,  and  axe 
charged  with  the  duties  of  deputy  state  super- 
visors of  election  of  Franklin  county;  that  on 
the  19th  day  of  September,  1898,  the  relator 
presented  to  the  defendants  a  nomination 
paper,  signed  by  more  than  300  qualified 
electors  of  said  county,  containing  a  list  of 
nominations  for  the  several  offices  of  said 
county  to  be  filled  at  the  general  election  In 
November,  1898,  including  the  nomination  of 
the  relator  for  the  office  of  county  commis- 
sioner. The  allegations  of  the  petition  show 
that  the  paper  conforms  in  all  respects  to  the 
acts  of  the  general  assembly  to  provide  for 
the  mode  of  conducting  elections,  etc.,  except 
that  it  does  not  comply  with  the  require- 
ment of  section  7  of  the  amendatory  act  of 
AprU  8,  1898  (93  Ohio  Laws,  p.  93),  that 
"such  nomination  pai)er8  shall  contain  a  pro- 
vision to  the  effect  that  each  signer  thereto 
thereby  pledges  himself  to  support  and  vote 
for  the  candidate  or  candidates  whose  nom- 
inations are  therein  requested."  The  petition 
shows  that^  because  the  paper  did  not  com- 
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ply  with  the  requirement  of  the  statute  in  the 
respect  Indicated,  the  defendants  refused  to 
receive  and  file  it,  and  to  have  the  names  of 
said  nominees  printed  on  the  ballots  to  be 
voted  at  said  election.  The  defendants  de- 
murred to  the  petition,  and,  for  the  purpose 
of  final  Judgment,  admit  that  its  allegations 
are  true. 

P.  M.  Mecartney,  G.  T.  Stewart,  and  Mah- 
lon  Rouch,  for  plaintlfF.  F.  S.  Monnett,  Atty. 
Gen.,  Charles  W.  Voorhees,  Pros.  Atty.,  Plorl- 
zel  Smith,  and  William  J.  Ford,  for  defend- 
ants. 

SHAUCK,  J.  (after  stating  the  facts).  It 
is  admitted  that  by  the  express  provision  of 
the  act  of  April  8,  1898,  a  pledge  in  a  nom- 
ination paper  that  those  who  sign  It  will 
vote  for  the  candidates  whose  nomination  is 
requested  is  a  condition  to  their  right  to  have 
the  names  of  the  nominees  printed  on  the  bal- 
lot If  the  prescribed  condition  Is  valid,  the 
law  does  not  enjoin  upon  the  defendants  the 
duty  of  performing  the  act  which  the  relator 
aslcs  us  to  command.  It  Is  said,  however, 
ttiat  the  provision  of  the  act  which  prescribes 
this  condition  Is  void,  because  it  restricts  the 
right  of  suffrage  as  guarantied  by  sections  1 
and  2  of  article  5  of  the  constitution,  ordain- 
ing: 

"Section  1.  Every  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  resident  of  the  state  one 
year  next  preceding  the  election,  and  of  the 
county,  township  or  ward  in  which  he  resides 
such  time  as  may  be  provided  by  law,  Bhall 
have  the  qualifications  of  an  elector,  and  be 
entitled  to  vote  at  all  elections. 

"Sec.  2.  All  elections  shall  be  by  ballot" 

It  la  not  doubted  that  the  power  of  the 
legislature  over  the  subject  Is  restricted  to 
laws  regulating  the  exercise  of  the  right  nor 
that  such  laws  "must  be  reasonable,  uniform, 
and  Impartial,  and  calculated  to  facilitate  and 
secure,  rather  than  to  subvert  or  Impede,  the 
exercise  of  the  right  to  vote."  The  implied 
limitation  was  so  defined  In  Monroe  v.  CollUis, 
17  Ohio  St.  665,  and  its  enforcement  is  ob- 
viously a  Judicial  duty,  to  the  end  that  the 
right  may  not  be  defeated  by  indirect  means. 
The  application  of  the  limitation  to  this  en- 
actment Is  the  subject  of  contention.  It 
does  not  seem  to  be  doubted  that  the  pro- 
vision in  question  operates  uniformly  and 
impartially  on  all  political  i>arties  and  sec- 
tions of  voters.  Whatever  discrimiuution  it 
makes  is  on  account  of  numbers  solely.  It 
Is  said,  however,  that  it  unreasonably  Im- 
pedes the  exercise  of  the  right  to  vote  of  the 
sections  of  voters  to  whom  It  applies.  In 
State  V.  Poston,  58  Ohio  St  620,  51  N.  E.  150, 
we  decided  that  the  requirement  of  section 
6,  that  certified  nominations  must  represent 
a  party  which  at  the  next  preceding  election 
had  polled  at  least  1  per  cent,  of  the  entire 
vote  cast  In  the  state,  is  valid.  This  was  in 
view  of  the  alternatives  providing  for  pro- 


curing nominations  on  the  ballot  by  means 
of  petitions  or  nomination  papers,  and  of 
every  voter  to  supply  the  names  of  all  per- 
sons for  whom  he  may  desire  to  vote,  wheth- 
er nominees  of  any  party  or  not  Obviously 
the  same  constitutional  considerations  apply 
to  the  requirement  as  to  the  number  of 
electors  who  shall  sign  nomination  papers. 
The  pledge  required  by  the  amendment  now 
under  consideration  Is  a  provision  by  the 
legislature  to  secure  good  faith  on  the  part 
of  the  electors  who  sign  such  nomination 
papers.  It  was  required,  In  view  of  the 
facts  that  at  the  preceding  election  six  ticitets 
were  printed  upon  the  blanliet  ballot  which 
required,  to  secure  their  places  on  the  ballot, 
an  aggregate  of  more  than  102,000  votes  at 
the  prior  election,  or  signatures  to  nomination 
papers,  and  which  six  tickets  received  at  the 
election  an  aggregate  of  but  16,321  votes. 
One  nomination  paper  was  signed,  as  It  was 
required  to  be,  by  more  than  10,200  electors 
for  the  nomination  of  a  state  ticket,  which  at 
the  election  received  but  477  votes  in  the  en- 
tire state.  It  can  hardly  be  necessary  to  say 
that  it  is  not  practicable  for  the  state  to  pro- 
vide a  ballot  large  enough  to  afford  places  for 
tickets  for  each  of  such  small  sections  of  Its 
voters,  who  number  more  than  a  million.  If 
the  general  assembly  is  without  power  to 
enact  such  provisions  as  will  maintain  the 
practicability  of  the  Australian  ballot  It  must 
have  been  without  power  to  pass  the  act  of 
April  18, 1892,  which  provided  for  it;  and  the 
denial  of  the  validity  of  the  amendment  now 
under  consideration  is  a  denial  of  the  validity 
of  the  original  act  This  does  not  seem  to 
conflict  with  the  views  of  counsel  for  the 
relator,  for  one  of  them,  after  speaking  of 
the  election  of  1897,  says:  "The  next  ses- 
sion of  the  general  assembly  witnessed  the 
closing  plot  of  a  revolution  in  the  voting 
system  commenced  In  April,  1892,  and  con- 
cluded in  April,  1898."  In  view  of  the  uni- 
formity of  the  decisions  upon  the  subject  of 
the  validity  of  laws  providing  for  the  system, 
the  general  acquiescence  In  it,  and  the  num- 
ber of  cases  in  which  we  have  enforced  It 
It  does  not  now  seem  necessary  to  enter  upon 
a  discussion  of  the  general  subject  - 

It  Is  said  that  this  provision  of  the  act  de- 
stroys the  secrecy  of  the  ballot  The  secrecy 
of  the  ballot  is  not  preserved  or  required  by 
the  section  of  the  constitution  which  ordains 
that  all  elections  shall  be  by  ballot  In  some 
of  the  states  similar  constitutional  provisions 
are  carried  into  effect  by  statutes  which  re- 
quire ail  ballots  to  be  so  marked  as  to  identi- 
fy the  persons  by  whom  they  are  cast. 
Nor  does  this  provision  require  any  elector  to 
disclose  his  purpose  with  reference  to  the 
character  of  his  vote,  unless  he  voluntarily 
does  so  as  a  petitioner  on  a  nomination  paper. 
The  act  merely  defines  the  conditions  on 
which  the  state  will  cause  tickets  to  be 
printed  upon  the  ballot,  leaving  every  elector 
entirely  free  to  vote  a  ticket  that  has  other- 
wise acquired  a  place  on  the  ballot  or  to 
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supply  In  secrecy  the  names  of  the  persons 
for  whom  he  desires  to  vote,  or  become. a 
ppHtloner  by  giving  the  required  pledge. 

Nor  can  this  requirement  be  held  void  be- 
cause it  is  not  logically  consistent  with  the 
provisions  of  the  act  which  prohibit  the  mark- 
ing or  exposing  of  his  ballot  by  an  elector. 
The  original  act  and  Its  amendments  seem 
to  be  the  result  of  a  very  sincere  desire  of  the 
legislature  to  prevent  the  repetition  of  frauds 
upon  the  elective  franchise  which  were  no- 
torious, and  the  moral  coercion  of  electors 
which  some  believed  to  have  been  practiced. 
Can  It  be  said  to  be  Inconsistent,  In  an  act 
passed  for  such  a  purpose,  Oiat  an  elector  Is 
forbidden  to  exhibit  or  mark  his  ballot  for 
the  purpose  of  showing  that  he  has  complied 
with  the  condition  upon  which  he  is  to  re- 
ceive a  bribe,  and  a  petitioner  Is  required  to 
give  such  pledge  as  to  his  intention  as  will 
show  that  he  signs  a  nomination  paper  in 
good  faith?  Moreover,  the  logical  Incon- 
sistency of  the  provisions  of  a  statute  has 
never  been  regarded  as  a  reason  for  declaring 
any  of  them  void.  Much  that  is  said  in  the 
briefs  of  counsel  and  most  of  the  cases  cited 
rel-nte,  as  does  Monroe  v.  Collins,  to  enact- 
ments which  impede  and  restrict  the  exercise 
of  the  right  to  vote.  The  provisions  now 
under  consideration,  defining  the  conditions 
upon  which  the  state  will  provide  tickets  and 
thus  facilitate  the  exercise  of  the  right,  and 
leaving  to  every  elector  an  opportunity  to 
vote  according  to  his  preference,  are  within 
the  power  of  the  legislature.  In  view  of  the 
evils  to  be  remedied  and  the  ends  to  be  at- 
tained, we  cannot  say  that  any  of  them  Is 
nnreasonable.    Writ  refused. 

SPEAR,  C.  J.,  and  MINSHALL,  J.,  dissent 


TOWN  OF  WHITING  v.  DOOB.i 

fSupreme  Court  of  Indiana.    Dec.  21,  1808.) 

Ai-PBAL — Demukrer— Waiver  bt  PLBADtW  Ovbr. 

The  sustaining  of  a  demurrer  will  not  be 

reviewed  where  an  amended  pleading  has  been 

filed. 

Appeal  from  circuit  court,  Lake  county; 
John  H.  GUlett  Judge. 

Action  by  the  town  of  Whiting  against 
Henry  Doob.  A  demurrer  to  the  complaint 
was  sustained,  and  plaintiff  appeals.  Af- 
firmed. 

John  W.  Wartman  and  John  G.  Erdlitz,  for 
appellant.     P.  N.  Gavit,  for  appellee. 

HACKNEY,  J.  The  only  error  assigned  Is 
In  the  sustaining  of  a  demurrer  to  the  com- 
plaint. The  record  discloses  the  filing  of  an 
amended  complaint,  which,  under  the  repeat- 
ed decisions  of  this  court,  took  from  the  rec- 
ord the  original.  Hedrlck  v.  Whitehom,  145 
Ind.  042,  43  N.  E.  9*2;  Baldwin  v.  Sutton, 
148  Ind.  591,  47  N.  E.  620,  1007.  The  orig- 
inal not  being  In  the  record,  and  the  amended 

*  Superseded  br  opinion,  62  N.  B.  76t. 


complaint  not  being  questioned,  no  question 
Is  properly  before  us.  The  Judgment  la  af- 
firmed. 

(Ul  Ind.  S30) 

WORLD  BUILDING,  LOAN  &  INVEST- 
MENT CO.  V.  MARLIN  et  al. 
(Supreme  Court  of  Indiana.    Dec.  21,  1898.) 
MoBTOAOE  PoHEci-osuBE— Right  to  Bents  ahd 
Profits  Dcrino  Time  for  Urdbkftiom 
— Recbivek. 

1.  Under  Bums'  Rev.  St.  1894,  |  779  (Hoi^ 
ner's  Rev.  St.  1897,  {  767),  providing  that  the 
owner  of  property  sold  on  mortgage  fore- 
closure is  entitled  to  possession  daring  the  year 
for  redemption,  and  nowhere  providing  for 
payment  of  rents  and  profits  to  the  purchaser 
on  failure  to  redeem,  the  owner  is  entitled  to 
possession  during  such  year  in  person  or  by 
tenant  or  grantee,  and  is  not  liable  to  the  pur- 
chaser for  rents  and  profits  on  failure  to  re- 
deem. 

2.  The  repeal  by  Bums'  Rev.  St.  1894,  i  779 
(Horner's  Rev.  St  1807,  §  767),  of  former  stat- 
utes allowing  the  purchaser  at  foreclosure  sale 
to  collect  rents  and  profits  during  the  year 
for  redemption,  docs  not  enlarge  the  exemption 
law  as  to  the  owner,  since  the  right  of  posses- 
sion durin;;  such  year  is  appraised  as  part  of 
his  property  in  determining  his  exemptions. 

3.  Where  mortgaged  premises  'sell  for  enough 
to  pny  the  debt,  no  receiver  of  the  rents  and 
profits  during  the  year  for  redemption  should 
be  appointed  on  application  of  the  purchaser. 

4.  The  appointment  of  such  receiver  is  a 
mere  interlocutory  judgment,  and  failure  to  ob- 
ject thereto  does  not  estop  the  owner  from 
claiming  the  rents  and  profits  from  the  re- 
ceiver at  the  expiration  of  the  year. 

Appeal  from  circuit  court  Jay  county;  J. 
W.  Headlngton,  Judge. 

Action  by  the  World  Building,  Loan  &  In- 
vestment Company  against  John  C.  Marlln 
and  others  to  foreclose  a  mortgage.  E^m  an 
order  that  the  rents  and  profits  during  the 
year  for  redemption  be  paid  over  to  defendant 
John  C.  Marlln,  plaintiff  appeals.    Affirmed. 

La  Foliette  &  Adair,  for  appelhmt  D.  T. 
Taylor,  for  appellees. 

MONKS,  O.  J.  Appellant  brought  suit  In 
the  court  below  to  foreclose  a  mortgage  on 
real  estate  In  said  county.  A  Judgment  and 
decree  of  foreclosure  were  rendered  in  favor 
of  appellant  In  said  action,  and  said  real  estate 
was  sold  on  said  decree  for  the  full  amount 
of  the  Judgment,  Interest  and  costs  to  appel- 
lant. A  few  days  after  the  sale,  on  applica- 
tion of  appellant,  a  receiver  was  appointed  by 
the  court  below,  to  take  charge  of  and  rent 
the  real  estate  so  sold  to  appelUint  and  collect 
said  rents  during  the  year  appellee  John  C. 
Marlln  was  entitled  to  redeem  the  same.  Ap- 
pellees were  duly  notified  of  said  application, 
but  did  not  appear  thereto,  and  were  default- 
ed. After  the  year  for  redemption  expired, 
and  no  one  having  redeemed  from  said  sale,  a 
sheriff's  deed  was  executed  conveying  said 
real  estate  to  appellant  When  the  receiver 
made  his  report,  showing  the  rents  received 
for  said  real  estate  during*  the  year  of  re- 
demption, appellee  John  C.  Marlln  filed  a  mo- 
tion asking  that  said  money  be  paid  to  him. 
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on  the  ground  tbat  he  was  the  judgment-debt- 
or and  the  owner  of  said  real  estate  at  the 
date  of  the  Judgment  and  decree,  and  at  all 
times  since  until  the  sheriff's  deed  was  exe- 
cuted, and  was  entitled  to  the  possession  and 
rents  and  profits  thereof  during  the  said  year 
of  redemption.  The  court  ordered  said  money 
jpald  over  to  said  appellee,  and,  from  the  order 
so  made,  appellant  prosecutes  this  appeal. 
Said  notes  and  mortgage  were  executed,  and 
all  of  said  proceedings  had,  since  the  redemp- 
tion law  of  1881  took  effect. 

Appellant  insists  that  the  statute  only  gave 
Martin  the  right  to  occupy  said  real  estate  dur- 
ing the  year  of  redemption,  and  as  be  did  not 
occupy  the  same  in  person,  or  redeem  the  real 
estate,  that  appellant,  as  purchaser  at  sher- 
iff's sale,  was  entitled  to  the  rent  received  by 
the  receiver  during  said  year  of  redemption. 
Section  779,  Bums'  Rev.  St.  1894  (section  767, 
Homer's  Rev.  St  1897),  provides  that  "the 
owner  of  the  real  estate  or  Interest  therein, 
sold  as  aforesaid,  shall  be  entitled  to  the  pos- 
session of  the  same  for  one  year  from  the  date 
of  such  sale."  It  was  provided  in  section  8 
of  redemption  law  of  1861  (Acts  Sp.  Sess.  1861, 
p.  79;  2  Davis'  St  1876,  p.  220)  that  "the 
Judgment  debtor  shall  be  entitled  to  the  pos- 
session of  the  premises  for  one  year  after  the 
sale,  and  in  case  they  are  not  redeemed  at  the 
end  of  the  year,  as  provided  in  this  act  be 
shall  be  liable  to  the  purchaser  for  their  rea- 
sonable rents  and  profits."  Under  said  sec- 
tion of  the  redemption  law  of  1861,  this  court 
held  that  neither  the  grantee  or  tenant  of  the 
Judgment  debtor,  nor  any  one  else  except  the 
Judgment  debtor,  was  liable  to  the  purchaser 
of  the  real  estate  at  sheriff's  sale,  for  the 
rents  and  profits  during  the  year  of  redemp- 
tion, If  the  same  was  not  redeemed.  Bry- 
son  V.  McGi-eary,  102  Ind.  1,  3,  4,  8,  1  N.  B. 
55,  and  cases  cited;  Adams  v.  Olldden,  111 
Ind.  528-531,  13  N.  B.  46.  It  was  held  in 
Gale  v.  Parks,  58  Ind.  117,  that  the  right  to 
recover  from  the  Judgment  debtor  the  reason- 
able rents  and  profits  of  the  real  estate  during 
the  year  of  redemption  did  not  depend  upon 
said  section  of  the  redemption  law  of  1861,  but 
existed  at  common  law,  and  such  liability 
could  be  enforced  If  the  statute  was  silent 
upon  that  subject  This  holding  was  based 
upon  the  theory  that  the  title  of  the  purchaser 
under  the  sheriff's  deed  related  back  to  the 
date  of  sale.  It  was  afterwards  held  In  Wil- 
son V.  Powers,  CC  Ind.  75,  dtlng  earlier  cases 
than  Gale  ▼.  Parks,  supra,  but  without  refer- 
ring to  the  last^vnamed  case,  that  there  was 
no  liability  except  as  fixed  by  statute,  and  that 
under  the  statute  no  one  except  the  Judgment 
debtor  was  liable  to  the  purchaser  for  the  rea- 
sonable rents  and  profits.  In  Bryson  v.  Mc- 
Creary,  102  Ind.  5,  6,  1  N.  E.  55,  it  was  ex- 
pressly held  that  so  far  as  any  cases  held  that 
the  execution  purchaser  might  recover  inde- 
pendent of  the  statute,  they  should  be  regard- 
ed as  overruled.  See,  also,  Merritt  v.  Gibson, 
129  Ind.  156,  163,  27  N.  E.  136. 

In  1879  another  redemption  law  was  enact- 


ed, section  1  of  which  provided,  in  effect  ^bat 
the  owner  of  real  estate  sold  at  sheriffs  sale 
should  be  entitled  to  possession  thereof  dur- 
ing the  year  allowed  for  redemption,  but  if 
the  same  is  not  redeemed,  he  shall  be  liable 
for  the  reasonable  rents,  profits,  or  use  there- 
of, and  "If  such  owner  is  not  the  actual  occu- 
pant of  the  premises  sold,  but  the  same  is  oc- 
cupied by  a  tenant  or  other  person,  such  ten- 
ant or  other  person  shall  be  liable  to  the.  pur- 
chaser for  the  reasonable  rents  or  use  and 
occupation  of  the  premises,  and  may  be  treat- 
ed in  all  respects  as  the  tenant  of  the  pur- 
chaser, who  shall.  In  case  the  property  is  re- 
deemed, allow  as  a  payment  upon  his  judg- 
ment the  amount  of  the  rent  by  him  collect- 
ed." It  was  held  in  Bryson  v.  McCreary,  su- 
pra, that  the  redemption  law  of  1879  did  not 
Impair  the  obligation  of  contracts  entered  in- 
to while  the  redemption  law  of  1861  was  in 
force,  because  the  main  object  of  the  last- 
named  law  was  accomplished  by  the  law  of 
1879  in  requiring  the  Judgment  debtor,  If  he 
occupied  the  premises  and  did  not  redeem, 
to  account  to  the  purchaser  for  the  reasonable 
rents,  and  by  allowing  the  purchaser  to  col- 
lect the  reasonable  rents  In  the  first  instance 
from  other  occupants  of  the  premises,  and 
keep  them  If  the  premises  were  not  redeem- 
ed, and,  if  they  were  redeemed,  to  allow  a 
credit  on  the  Judgment  for  the  amount  col- 
lected; that  this  additional  authority  on  the 
part  of  the  purchaser  to  collect  rents  from 
others  than  the  Judgment  debtor,  as  under 
the  law  of  1861,  oi>erated  in  the  way  of  se- 
curity. The  redemption  law  of  1881,  of 
which  section  779  (767),  supra,  forms  a  part 
was  held  unconstitutional  as  to  sales  made 
after  said  act  took  effect  under  decree  fore- 
closing mortgages  executed  before  it  took  ef- 
fect whether  executed  while  the  redemption 
law  of  1881  or  the  redemption  law  of  1879 
was  In  force,  for  the  reason  that  It  impaired 
the  obligation  of  all  contracts  made  under 
such  laws,  in  not  providing  for  tbe  recovery 
by  the  purchaser  at  sheriff's  sale  of  the  rea- 
sonable rents  and  profits  during  the  year  for 
redemption.  Insurance  Oo.  v.  Brottse',  83 
Ind.  62;  Bryson  v.  McCreary,  102  Ind.  8,  1 
N.  E.  55.  In  Davis  v.  Rupe,  114  Ind.  588,  17 
N.  E.  1(SS,  Robertson  v.  Van  Cleave,  129  Ind. 
217,  228-230,  26  N.  E.  899,  end  29  X.  E.  781, 
and  Merritt  v.  Gibson,  129  Ind.  161,  27  N.  B. 
136,  the  soundness  of  the  proposition,  de- 
clared In  Insurance  Go.  v.  Brouse,  supra,  that 
a  material  change  cannot  be  made  In  a  law 
concerning  the  redemption  of  real  estate  from 
a  Judicial  sale,  as  against  mortgages  execut- 
ed under  previous  redemption  laws,  because 
it  Impairs  the  obligation  of  the  contract  was 
questioned,  and  left  open  for  further  exam- 
ination. This  was  not  upon  the  ground, 
however,  that  the  case  of  Insurance  Co.  v. 
Brouse,  supra,  was  wrong  iu  holding  that 
under  the  redemption  law  of  1881,  the  pur- 
chaser at  sheriff's  sale  was  not  entiUed  to  re- 
cover the  rents  for  the  year  of  redemption 
if  the  real  estate  was  not  redeemed,  which 
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doctrine  was  assumed  to  be  correct  In  said 
cases,  but  upon  the  ground  that  the  change 
made  by  the  redemption  law  of  18S1  In  the 
law  concerning  the  redemption  of  real  estate 
affe<?tcd  the  remedy  only,  the  question  being 
whether  in  such  cases  the  right  to  redeem  is 
a  part  of  the  contract,  or  is  a  matter  affect- 
ing the  remedy  only.  Under  our  decisions, 
it  may  be  regarded  as  settled  law  that,  un- 
der the  redemption  laws  of  1861  and  1879, 
the  purchaser  at  sherifTs  sale,  when  the'  land 
was  not  redeemed,  recovered  from  the  person 
named  therein  the  reasonable  rents  of  said 
real  estate  by  yirtue  of  the  prorisions  of  such 
statutes,  and  that.  Independently  of  the  pro- 
visions of  the  statute,  he  had  no  right  to  re- 
cover the  rents  from  any  one.  It  will  be  ob- 
served that  the  redemption  law  of  1881, 
which  governs  the  rights  of  the  parties  in  this 
case,  makes  no  provision  for  the  recovery  of 
rents  for  the  year  of  redemption  from  any 
one.  Section  779  (767),  supra.  It  would 
seem  to  follow,  therefore,  that  appellant,  as 
purchaser  at  the  sheriff's  sale,  would  not  be 
entitled  to  the  rent  for  the  year  of  redemp- 
tion in  this  case.  Moreover,  we  thinli  that 
this  question  has  been  decided  by  this  court 
against  the  contention  of  appellant,  for  it  has 
been  expressly  held  under  the  redemption 
law  of  1881  that  the  owner  or  occupant  of 
land.s  is  not  required  to  account  for  rents  re- 
ceived during  the  year  for  redemption,  and 
that  the  purchaser  at  sheriff's  sale  cannot  re- 
cover the  same  from  any  one.  Davis  v. 
Rupe,  supra ;  Adams  v.  Glldden,  supra ;  Mer- 
rltt  V.  Gibson,  129  Ind.  162,  163,  27  N.  E. 
136.  In  Davis  V.  Rupe,  supra,  real  estate  of 
one  Hadly  was  sold  on  certain  judgments 
against  him  to  Rupe,  trustee,  and,  the  said 
real  estate  not  being  redeemed  within  the  year 
allowed  by  statute,  the  sheriff  executed  a 
deed  to  the  purchaser  as  trustee,  in  June, 
1885.  Pending  the  year  of  redemption,  one 
Davis  occupied  the  real  estate  as  tenant  of 
said  Hadly,  he  having  leased  the  same  prior 
to  the  sheriff's  sale,  at  a  stipulated  sum  per 
month.  Rupe,  trustee,  after  he  received  the 
sheriff's  deed  for  said  real  estate,  sued  Davis, 
the  tenant,  for  the  rent  during  the  year  of  re- 
demption; and  this  court  held  th^t  under 
section  767,  Rev.  St  1881  (being  section  779, 
Burns'  Rev.  St  1894;  section  767,  Horner's 
Rev.  St.  1897),  said  Davis,  the  tenant  of  Had- 
ly, was  not  liable  to  Rupe,  trustee,  the  pur- 
chaser at  sheriff's  sale,  for  the  rent  of  said 
real  estate  during  the  year  of  redemption. 

We  think  It  clear,  therefore,  that  the  posses- 
sion for  one  year  from  the  date  of  sale  pro- 
vided for  In  section  779  (767),  supra,  being 
section  2  of  the  redemption  law  of  1881,  is 
not  limited  to  the  actual  occupancy  of  the 
person  named  in  said  section,  but  means  that 
he  is  entitled  to  possession  in  person  or  by 
tenant  or  grantee  for  such  year;  and,  if  the 
land  is  not  redeemed,  the  purchaser  at  sher- 
iff's sale  cannot  recover  the  reasonable  rents 
of  the  land  for  such  year  from  any  one,  for 
the  reason  that  under  the  laws  of  this  state, 


he  is  not  entitled  thereto.  Such  construction 
docs  not  enlarge  the  exemption  laws,  as 
claimed  by  appellant  because  the  value  of 
such  right  of  possession  during  the  year  al- 
lowed for  redemption  must  be  given  In  and 
appraised  the  same  as  other  proi>erty.  In  case 
the  owner  thereof  demands  execution  of 
property  from  sale  on  execution.  It  was  not 
held  in  Merritt  v.  Gibson,  supra,  that  the  pur- 
chaser of  real  estate  at  sheriff's  sale  was  en- 
titled to  a  receiver,  to  rent  such  real  estate, 
and  collect  the  rents  thereon  during  the  year 
allowed  for  redemption;  but  on  the  contrary, 
this  court  said  (on  page  174,  129  Ind.,  and 
page  142,  27  N.  E.)  that  "we  do  not  decide 
that  any  purchaser  at  sheriff's  sale  Is,  as 
such  purchaser,  entitled  to  the  appointment 
of  a  receiver."  It  was  held,  however,  in  that 
case,  that  when  lands  are  sold  at  a  mortgage 
sale  for  less  than  the  debt  secured  by  the 
mortgage,  and  the  mortgage  creditor  is  the 
purchaser.  If  he  siiows  that  the  mortgaged 
lands  are  inadequate  to  secure  the  debt  that 
the  debtor  is  insolvent,  and  that  the  lands,  or 
a  material  part  of  them,  are  in  occupancy 
of  tenants  who  are  to  pay  rent  therefor  by  a 
share  of  such  crops  as  they  raise  thereon,  or 
otherwise,  a  court  of  equity  may  appoint  a 
receiver  to  collect  the  rents  accruing  from 
the  portion  of  such  lands  occupied  by  ten- 
ants, and  hold  them  until  the  explratl<m  of 
the  year  allowed  for  redemption,  subject  to 
the  order  of  the  court  to  be  paid  to  the 
mortgage  crjedltor  as  a  payment  on  the  part 
of  the  judgment  1  decree  of  foreclosure  not 
paid  by  the  sale  of  the  mortgaged  premises, 
if  the  debtor  does  not  redeem  from  the  sale. 
In  such  case,  if  the  mortgaged  premises  srfl 
for  a  sufficient  sum  to  pay  the  judgment  and 
decree  of  foreclosure,  no  receiver  should  be 
appointed  on  the  application  of  the  purchaser; 
and,  if  such  receiver  has  been  appointed  be- 
fore such  sale,  he  should  be  discharged,  and 
iny  rents  received  by  him  after  paying  the 
costs  of  the  receivership  should  be  paid  to 
the  one  entitled  to  the  possession  of  such  real 
estate  during  the  year  allowed  for  redemp- 
tion. 

It  is  next  Insisted  by  appellant  that  It  was 
too  late  for  appellee  John  0.  Marlin  to  daim 
said  rent  when  he  bad  suffered  a  default  on 
the  application  for  the  appointment  of  a  re- 
ceiver. It  follows  from  what  we  have  said 
that  the  court  erred  in  appointing  the  receiv- 
er to  rent  said  real  estate,  and  collect  the 
rents  therefrom;  but  no  order  was  made  con- 
cerning the  application  of  the  rents  so  col- 
lected, except  to  pay  taxes  thereon,  and  keep 
the  same  insured.  The  order  appointing  the 
receiver  was  not  a  final  judgment  but  a  mere 
interlocutory  order,  from  which.  It  is  true, 
appellees  could  have  prosecuted  an  appeal  to 
this  court  But  a  court  in  appointing  a  re- 
ceiver or  In  making  any  other  interlocutory 
order,  is  not  if  the  same  is  erroneous,  pre- 
vented thereby  from  rendering  a  correct  final 
judftment.  A  court  by  making  an  erroneous 
ruling  or  order  in  a  cause.  Is  not  thereby 
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prevented  from  afterwards  rendering  a  cor- 
rect order  or  Judgment;  and  the  party  In 
whose  favor  such  error  was  committed  can- 
not successfully  urge  a  reversal  of  a  correct 
final  judgment  on  the  ground  that  It  la  con- 
trary to  the  erroneous  order  previously  made. 
The  doctrines  of  collateral  attack  and  res 
adjudicata  have  no  application  to  such  a 
case.  No  error  having  heen  committed 
against  appellant,  the  Judgment  Is  affirmed. 


EQUITABLE  LOAN  9c  INVESTMENT 
ASS'N  V.  PEED  et  al.* 
'  (Supreme  Court  of  Indiana.    Dec.  21, 1898.) 

FOHBION  B0ILDIMO  AND  LOAM  ASSOCIATION — RiOHT 

TO  Do  BcsiNBss— Failukb  to  Complt  with 
Statutory  Prbbeql'isites— Usurt. 

1.  The  receiving  by  a  foreign  building  and 
loan  association  of  payments  on  stock  loans 
made  before  the  enactment  of  Rev.  St.  1894,  § 
4464  et  seq.  (Horner's  Kev.  St.  1897,  i  3420 
et  seq.;  Acts  1893,  p.  274),  regulating  such 
companies,  is  "doing  business,  _  within  the 
prohibition  of  such  act  against  doing  business 
without  compliance  with  its  terras. 

2.  Under  Rev.  St.  1894.  §  4464  et  seq.  (Hor- 
ner's Rev.  St.  1897,  §  3420  et  seq.;  Acts  1893, 
p.  274),  prohibiting  foreign'  building  and  loan 
associations  from  doing  business  in  the  state 
without  complying  with  its  terms,  and  obtain- 
ing a  license,  but  providing  that  on  revocation 
of  such  license  the  association  may  receive 
payments  on  stock  loans  previously  made,  an 
association  which  has  lawfully  made  stock 
loans  in  the  state  before  the  passage  of  the  act 
may  receive  payments  thereon,  though  it  has 
not  complied  with  the  terms  of  the  act  so  that 
it  ran  continue  business. 

3.  Such  association  cannot,  however,  enforce 
payment  of  such  loans;  the  act  providing  that 
no  foreign  association  can  enforce  any  indebt- 
edness in  the  state  without  compliance  with  its 
terms. 

4.  A  mortgage  given  to  a  foreign  building  and 
loan  association  before  the  passage  of  Rev.  St. 
1804,  §  4464,  et  seq.  (Horner's  Rev.  St.  1897, 
S  3420  et  seq.;  Acts  1893,  p.  274),  will  not  be 
canceled  because  the  association  is  disabled 
from  enforcing  it  by  failure  to  comply  with 
the  terms  of  such  act.  since  the  debt  is  not  af- 
fected by  such  disability,  and  may  be  enforced 
at  any  time  on  compliance  with  the  statutory 
requirements. 

5.  W'here  the  members  of  a  building  and  loan 
association  are  partners,  sharing  the  losses  and 
gains,  premiums  on  stock  loans  to  a  member, 
though  exceeding  legal  Interest,  are  not  usuri- 
ous. 

Appeal  from  circuit  court,  Madison  county; 
John  F.  McClure,  Judge. 

Action  by  OUvia  J.  Peed  and  another 
against  the  Equitable  Loan  &  Investment 
Association.  Demurrers  to  the  complaint 
were  overruled,  a  demurrer  to  the  answer 
was  sustained,  a  motion  by  defendant  to 
modify  the  Judgment  thereupon  entered  was 
denied,  and  defendant  appeals.     Reversed. 

GrltHn  &  Broadbent  and  Wm.  H.  Beaver, 
for  appellant.  O.  A.  Armfleld  and  Perry 
Bebymer,  for  appellees. 

HOWARD,  J.  The  appellees,  by  their  five 
paragraphs  of  complaint,  sought— First,  to 
quiet  title  to  certain  real  estate;  second,  to 
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recover  a  statutory  penalty  for  failure  to 
satisfy  of  record  a  mortgage  on  said  real 
estate;  third,  to  have  said  mortgage  satis- 
fled  by  reason  of  payment  of  the  debt  there- 
by secured;  fourth,  to  have  the  mortgage 
canceled  for  the  reason  that  the  appellee 
Olivia  J.  Peed  Is  a  married  woman,  and  the 
debt  secured  by  the  mortgage  was  for  money 
borrowed  by  her  husband  and  co-appellee, 
James  L.  Peed;  and,  fifth,  to  have  the  mort- 
gage satisfied  because  appellees  have  paid 
on  the  debt  an  amount  exceeding  the  prin- 
cipal sum  borrowed  and  6  per  cent  Interest 
thereon,  and  because  appellant  Is  a  build- 
ing and  loan  association  Incorporated  under 
the  laws  of  the  state  of  Illinois,  and  has  not 
complied  with  the  act  of  May  18,  1893,  relat- 
ing to  such  foreign  building  and  loan  asso- 
ciations (Acts  1893,  p.  274;  section  4464  et 
seq..  Rev.  St  1894;  section  3420  et  seq., 
Horner's  Rev.  St  1807),  whereby  the  contract 
is  usurious  and  the  debt  paid.  In  a  special 
answer,  the  appellant  set  out  the  fact  of  Its 
incorporation  as  a  building  and  loan  associ- 
ation under  the  statutes  of  the  state  of  Illi- 
nois; the  loan  made  to  appellees  by  It  as 
such  association,  with  contract  as  to  pay- 
ment, and  mortgage  to  secure  the  same,— 
showing  payments  made  substantially  as  set 
out- In  the  complaint,  and  showing,  also,  com- 
pliance with  the  act  of  May  6,  1853,  author- 
izing foreign  corporations  to  do  business  In 
this  state.  Section  3453  et  seq.,  Rev.  St. 
1894.  As  exhibits  to  the  answer  were  set 
out  appellees'  bond,  or  promissory  note,  and 
mortgage,  with  statement  of  payments  made; 
also,  authority  of  appellant's  local  agent  un- 
der act  of  May  6,  1853,  supra,  together  with 
copies  of  constitution  and  by-laws  of  the  as- 
sociation. 

It  is  assigned  as  error  that  the  court  over- 
ruled a  demurrer  to  each  paragraph  of  the 
complaint,  and  sustained  a  demurrer  to  the 
answer;  also,  that  a  motion  to  modify  the 
judgment  was  overruled.  Under  these  as- 
signments, many  questions  are  discussed,  as 
to  misjoinder  of  parties,  release  of  mortgages, 
rights  of  married  women,  agency,  usury,  the 
nature,  purpose,  and  privileges  of  building 
and  loan  associations,  etc.  We  are  of  opin- 
ion, however,  that  the  action  of  the  court 
in  overruling  the  demurrer  to  the  fifth  para- 
graph of  the  complaint  and  in  sustaining 
the  demurrer  to  the  answer,  presents  the  con- 
trolling question  for  consideration;  that  is, 
whether  the  appellant,  a  foreign  building  and 
loan  association,  has  any  right  as  such  as- 
sociation, to  do  business  In  the  state  of  In- 
diana. These  rulings  of  the  court,  as  said 
In  appellant's  brief,  "present  the  question 
about  which  all  parties  are  most  interested," 
namely,  as  to  the  validity  of  appellant's 
claim,  as  a  building  and  loan  association, 
against  appellees,  as  stockholders  and  borrow- 
ers of  such  association. 

From  the  tlftb  paragraph  of  the  complaint 
It  is  shown  that  on  April  15,  1892,  appellees 
executed  to  appellant  the  mortgage  in  ques- 
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tlon,  to  Kcnre  Qie  payment  of  |300,  evidenced 
by  their  promisaory  note,  and  payable  In 
monthly  Installments  of  $7.04  each,  to  be 
divided  and  applied  as  follows:  Dues,  $2.76; 
Interest,  $1.60;  premium,  $2.78;  that  appel- 
lant was  then,  and  Is  now,  a  foreign  build- 
ing and  loan  association,  organized  under 
the  laws  of  the  state  of  Illinois;  that  prior 
to  said  date  the  appellant  had  not,  nor  haa 
It  at  any  time  since,  compiled  with  the  laws 
of  the  state  of  Indiana  relating  to  foreign 
building,  loan-fund,  and  saving  associations, 
as  prescribed  and  required  by  the  act  In  force 
May  18,  1883;  that,  since  the  execution  and 
delivery  to  appellant  of  said  note  and  mort- 
gage, appellees  have  paid  upon  said  Indebt- 
edness $434.15,  being  the  whole  of  the  prin- 
cipal, with  more  than  6  per  cent  interest 
thereon;  that  appellees  have  at  divers  timea 
requested  appellant  to  release  said  mortgage 
of  record,  but  appellant  did  refuse  and  still 
refuses  to  release  the  same,  which  mortgage 
Is  a  cloud  on  appellees'  title  to  their  said 
real  estate.  Prayer  that  the  note  and  mort- 
gage be  declared  usurious  and  void,  and  be 
found  fully  paid,  and  ordered  satisfied  of 
record,  and  that  appellees  have  judgment  and 
.all  other  proper  relief.  In  the  answer  the 
facts  are  averred  substantially  as  alleged  in 
the  complaint,  except  that  the  amount  paid 
on  appellees'  debt  is  stated  to  be  $425.15, 
and  there  is  no  statement  as  to  any  compli- 
ance by  appellant  with  the  laws  of  Indiana 
In  relation  to  foreign  building  and  loan  as- 
sociations; but  It  Is  averred  that  appellant 
complied  with  the  general  act  of  May  6,  1853, 
supra,  providing  in  what  manner  foreign  cor- 
porations should  be  authorized  to  do  business 
in  this  state.  It  thus  appears  that  the  ap- 
pellant has  complied  with  the  statute  author- 
izing foreign  corporations  to  do  business  in 
this  state,  but  has  not  complied  with  the 
statute  providing  on  what  terms  foreign 
building  and  loan  associations  may  do  busi- 
ness here.  The  latter  act  went  Into  force 
May  18,  1893.  In  section  1  It  Is  provided, 
among  other  things,  "that  it  shall  be  unlaw- 
ful for  any  corporation,  association  or  society, 
organized  under  the  laws  of  any  state  (other 
than  the  state  of  Indiana),  or  of  any  gov- 
ernment foreign  to  the  government  of  the 
United  States,  to  conduct  or  engage  in  the 
business  of  a  building,  loan-fund,  savings  or 
Investment  association  •  •  •  without  hav- 
ing drst  filed  in  the  office  of  the  auditor 
of  state  a  statement,"  etc.  In  addition  to 
such  statement,  it  is  required,  in  section  2, 
that  such  foreign  building  and  loan  associ- 
ation shall  file  with  the  auditor  of  state  "a 
copy  of  its  act  of  incorporation,  properly  an- 
tbonticated  by  the  officer  of  the  state  In 
which  said  foreign  corporation,  association  or 
society  is  incorporated,  a  copy  of  the  by- 
laws and  rules  governing  It,  and  of  each  of 
the  several  Iclnds  of  certificates  issued  to 
its  shnreholders  or  stockholdeiv."  In  section  3 
provision  Is  made  that  "every  such  foreign 
corporation,  association  or  society  doing  busi- 


ness In  this  state  riiall  condoct  the  same 
in  accordance  with  the  laws  of  this  stale 
governing  domestic  associations.  It  shall  also 
deposit  with  the  auditor  of  state  $100,000, 
either  in  cash  or  bonds  of  the  United  States, 
or  of  any  state  of  the  United  States,  or  any 
county  or  municipal  corporation  In  the  state 
of  Indiana,  satisfactory  to  the  auditor,  or  tn 
lieu  of  any  such  deposit,  any  such  foreign 
corporation,  association  or  society,  shall  file 
with  the  auditor  of  state  a  written  contract 
or  bond  executed  by  a  responsible  surety  and 
guaranty  corporation  or  company  to  the  ap- 
proval of  the  auditor  of  state.  •  •  •  And 
such  foreign  corporation,  association  or  soci- 
ety, shall  not  be  entitled  to  enforce  by  legal 
proceedings  any  evidence  of  Indebtedness 
against  any  citizen  or  citizens  in  this  state 
or  any  mortgage  against  any  property  in 
this  state  until  such  requirement  has  been  so 
complied  with."  At  the  date  of  appelleea^ 
mortgage,  April  16,  1892,  the  foregoing  stat- 
ute In  relation  to  foreign  building  and  loan 
associations  was  not  in  force;  but  some  time 
during  the  year  1892,  and  prior  to  the  enact- 
ment of  that  statute,  appellant  did  comi5Iy 
with  the  provisions  of  the  general  statute 
then  in  force,  in  relation  to  foreign  corpora- 
tions doing  business  in  this  state.  No  rea- 
son, therefore,  appears  why  the  business 
done  by  appellant  in  this  state  up  to  the 
date  of  the  enactment  of  our  present  statute 
In  relation  to  foreign  building  and  loan  as- 
sociations. May  18,  1893,  including  the  mak- 
ing of  the  loan  to  appellees,  and  the  taking 
of  the  mortgage  to  secure  the  same,  should 
not  be  considered  lawful.  By  the  act  .oC 
1893,  however,  it  became  unlawful  for  appel- 
lant to  continue  to  do  business  in  the  state 
without  complying  with  the  terms  of  the 
statute  then  enacted.  This  appellant  does 
not  deny,  but  expressly  concedes,  saying, 
"What  we  do  concede,  unreservedly,  is  that 
after  the  law  of  1893  went  into  force  thia 
appellant  had  no  further  right  to  do  bu^- 
ness."  It  is  argued,  however,  that  the  re- 
ceiving of  paymente  on  amounts  borrowed 
on  stock,  Including  "dues,  interest,  premium, 
and  penalties,"  was  not  "doing  business," 
within  the  meaning  of  the  act  of  1803. 
With  this  contention  we  cannot  agree.  The 
paymente  of  "premiums  and  penalties,"  at 
least,  were  made  to  appellant,  not  as  a  cred- 
itor, simply,  but  as  a  building  and  loan  asso- 
ciation, and  the  collection  of  such  payments 
was  "doing  business"  within  this  state.  So, 
also,  would  be  an  attempt,  by  foreclosure  or 
otherwise,  to  collect  such  premiums  and  pen- 
alties. But  it  is  not  clear  that  the  receiving 
of  such  payments,  when  voluntarily  made. 
Is  not  permitted  by  the  act  iteelf.  It  is 
true  that  no  such  payments  could  be  en- 
forced since  the  act  of  1803  went  into  effect, 
unless  by  compliance  with  the  terms  of  the 
act;  for  it  is  provided  In  section  3,  as  we 
have  seen,  that,  until  the  requirements  of 
the  act  have  been  complied  with,  such  cor- 
poration "shall  not  be  entitled  to  enforce  by 
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legal  proceedings  any  erMence  of  indebted- 
ness against  any  citizen  or  citizens  in  this 
Btatn."  But  in  section  4  of  the  act  It  Is  pro- 
vided that  if,  on  compliance  wltli  the  act, 
the  auditor  sliall  issue  a  license  to  such  foi> 
eign  corporation  to  do  business  in  this  state, 
and  If  thereafter,  for  good'  cause,  the  license 
1>  revoked,  and  notice  of  such  revocation  is 
given,  "it  shall  be  unlawful  for  any  agent 
of  such  foreign  corporation,  association  or 
society  to  receive  further  stock  deposits  from 
meml>er8  residing  in  tills  state,  except  pay- 
ments on  stock  on  which  a  loan  has  been 
made."  Now,  if  It  be  thus  made  lawful  to 
receive  payment  on  stock  of  borrowers  after 
a  license  to  do  business  has  been  revoked,  it 
would  seem  clear  that  the  legislature  Intend- 
ed that,  if  a  loan  upon  stock  were  lawfully 
nude  in  any  case,  then  payments  might  be 
received  on  such  loan.  The  loan  In  this  case, 
as  we  have  seen,  was  lawfully  made,— being 
made  in  compliance  with  the  statute  then  In 
force;  and  we  think,  under  the  foregoing  ex- 
ception In  section  4  of  the  act,  payments  on 
such  loan  might  lawfully  be  received.  No 
iuch  payments,  however;  as  also  expressly  pro- 
vided, could  be  enforced  until  the  corporation 
bad  complied  with  the  requirements  of  the 
statute.  Indeed,  it  Is  only  by  the  comity 
between  the  states  that  the  corporation  could 
collect  even  Its  principal  debt,  with  lawful  In- 
terest Guarantee  Co.  v.  Cox,  146  Ind.  107, 
42  N.  E.  91S,  and  44  N.  B.  832. 

In  the  answer,  appellant,  while  admitting  the 
payment  by  appellees  of  an  amount  in  excess 
of  the  orlnclpal  debt  and  6  per  cent.  Interest, 
yet  contends  that  there  Is  still  due,  on  account 
of  unpaid  premium  and  penalties,  under  Its 
constitution  and  by-laws,  as  a  foreign  building 
and  loan  association,  the  further  sum  of  $121.- 
88;  and  it  asks  the  prot^tlon  of  Its  mortgage 
lien  to  the  amount  of  such  claim,  "and  for 
costs  and  all  other  proper  relief."  Appellant 
thus,  by  way  of  cross  complaint,  and  without 
having  compiled  with  statutes  of  the  state, 
seeks  the  aid  of  the  court  for  the  enforcement 
of  Its  rights,  and  the  collection  of  its  claim 
as  a  foreign  building  and  loan  association. 
This  the  act  in  question  expressly  forbids. 
The  demurrer  to  the  answer  was  therefore 
properly  sustained. 

We  are  of  opinion,  however,  that  the  com- 
plaint does  not  state  a  cause  of  action  to 
quiet  title,  or  for  the  cancellation  or  discharge 
of  the  mortgage.  In  loaning  the  money  to 
appellees,  and  in  taking  the  note  and  mort< 
gage  securing  the  same,  appellant  proceeded 
under  the  statutes  of  Indiana  then  In  force, 
permitting  all  foreign  corporations  (Including 
then,  of  course,  also  all  foreign  building  and 
loan  associations)  to  do  business  In  this  state. 
While  the  act  of  1803  makes  it  anlawful  for 
appellant  to  continue  to  do  such  building  and 
loan  business  in  this  state  without  complying 
with  the  requirements  of  that  act,  yet  It  pro- 
vides expressly  that  the  penalty  for  such  fail- 
ure to  comply  with  the  provisions  of  the  law 
shall  be  that  "such  foreign  corpoi-atlou,  asso- 


ciation or  Bodety  shall  not  Im  entitled  to  en< 
force  by  legal  proceedings  any  evidence  of 
Indebtedness  against  any  citizen  or  citizens  in 
this  state  or  any  mortgage  against  any  prop- 
erty in  this  state  until  such  requirement  has 
been  complied  with."  This  provisloa  wiU  ef- 
fectually prevent  appellant  from  collecting  the 
balance  of  $121.88  claimed  to  be  due  by  rea- 
son of  Its  building  and  loan  contract  until  it 
has  first  complied  with  the  requirements  of 
the  statute,  but  appellees  are  not  thereby  given 
the  right  to  a  decree  to  quiet  their  title  to, 
or  release  the  mortgage  on,  their  real  estate. 
Appellant  may  comply  with  the  provisions  of 
the  act  of  1893,  and  then  proceed  to  enforce 
Its  claim  against  appeUeee.  The  statute  af- 
fects the  remedy  as  to  collection  of  the  debt, 
not  the  debt  Itself. 

Neither  is  the  complaint  good  as  showing  m 
right  to  recover  by  reason  of  usurious  Inter- 
est paid  to  appellant  under  the  name  of  "pre- 
mlam."  The  complaint  does  not  show  that 
the  stockholders  are  not  mutual  members  at 
partners  in  the  association.  It  does  not  show 
that  all  premiums  and  other  payments  do  not 
go  mutually  to  the  benefit  of  each  stockhold- 
er; that  is.  It  Is  not  shown  that  the  stock- 
holders, including  appellees,  are  not,  in  effect, 
partners,  sharing  alike  In  profits  and  losses. 
If  all  the  stockholders  are  In  fact  partners, 
sharing  equally  in  the  gains  and  losses,  then 
each  one  partakes,  pro  rata,  in  the  benefit  of 
all  payments  made  by  each  of  the  association. 
It  has  frequently  been  held  that  such  equal 
distribution  to  all  stockholders  of  amounts  paid 
In  from  all  sources,  whether  by  way  of  pre- 
miums or  otherwise,  does  not  constitute  the 
collection  of  usurious  interest  Silver  v. 
Barnes,  6  Bing.  N.  C.  180;  Delano  t.  Wild, 
6  Allen,  1;  Association  v.  Thomson,  62  Ga. 
427.  See,  also,  McLaughlin  v.  Association,  62 
Ind.  264.  Whether  it  would  be  different  in 
case  all  stock  did  not  share  equally  in  all  In- 
come and  outgo,  we  need  not  say,  as  the  com- 
plaint does  not  present  such  a  case.  Under 
the  laws  of  this  state,  consequently,  the  com- 
plaint does  not  show  the  contract  to  be  nsurl- 
ous.  Whether  such  contract  Is  an  Indiana  con- 
tract or  an  Illlnols  contract  and,  if  the  lat- 
ter, whether  it  is  usurious  under  the  laws  of 
that  state,  we  need  not  say,  as  no  such  ques- 
tions arise  under  appellees'  complaint  and 
none  such  are  discussed  In  their  brief.  Judg- 
ment reversed,  with  instructions  to  fustain  thA 
demurrer  to  the  complaint 
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WARINQ  ct  aL  T.  FLETCHER  et  al.i 

(Supreme  Court  of  Indiana,    Dec.  16,  1898.) 

AtTACHHENT  Bonds—  Cohbtbuotiox  —  Rioht  ov 

Reoovkrt— Wronopdl  Appial. 

1.  Though  a  defective  nndertakinn;  in  attach- 
ment may,  nnder  Bums'  Rev.  St  1804,  §  1235 
(Horner's  Rev.  St.  1897,  i  1221),  be  amended, 
such  an  undertaking  is,  if  not  defectiTe.  to  be 
strictly  construed  in  favor  of  the  obligors. 

2.  A  condition  In  an  undertaking  in  iittach- 
ment  to  duly  prosecute  the  proceeding  does  not 

*Kebeartng  denied. 
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require  the  prosecntion  to  be  diligent  or  without 
delay. 

3.  The  grounds  of  attachment  Bet  out  in  the 
affidavit  are  not  thereby  conclusively  establish- 
ed, but,  if  put  in  issue,  must  be  established  by 
plaintiff  by  a  preponderance  of  evidence. 

4.  Failure  to  sustain  attachment  proceedings 
is  conclusive  that  they  were  wronptul  and  op- 
pressive, while  recovery  by  plaintiff  in  such  pro- 
ceedings is  conclusive  that  they  were  rightful; 
hence,  if  plaintiff  recovers  final  judgment  in 
the  attachment  proceedings,  no  action  lies  on 
the  undertaking. 

5.  Failure  of  plaintiff  in  attachment  to  file 
a  new  affidavit  and  undertaking  on  adding  a 
new  cause  of  action  to  the  complaint  cannot  be 
raised,  in  an  action  on  the  undertaking,  after 
final  judgment  sustaining  the  attachment  as  to 
such  new  cause  of  action. 

6.  Obligors  in  an  undertaking  in  attachment 
conditioned  that  the  proceeding  should  not  be 
wrongful  or  oppressive  are  not  liable  where  the 
proceeding  was  wrongful  and  oppressive  in 
part. 

7.  Where  an  attachment  was  sustained  as  to 
part  of  the  amount  claimed,  and  plaintiff  ap- 
pealed from  the  disallowance  of  the  balance, 
and  oppressively  delayed  the  hearing  of  the  ap- 
peal, defendant  cannot  recover  on  the  under- 
taking for  such  oppressive  conduct  of  the  pro- 
ceeding, where  the  judgment  sustaining  the 
attachment  in  part  was  affirmed. 

8.  An  appeal  by  plaintiff,  with  an  ordinary 
appeal  bond,  from  a  judgment  sustaining  an 
attachment  in  part  only,  does  not  stay  the  dis- 
charge of  that  part  of  the  amount  attached  aa 
to  which  the  attachment  was  vacated;  and 
hence,  if  the  judgment  appealed  from  is  af- 
firmed, defendant  cannot  recover  on  the  under- 
taking in  attachment,  on  the  ground  that  ap- 
peal was  wrongful  and  oppressive. 

9.  Burns'  Rev.  St.  1894,  |  650  (Homer's  Eev. 
St.  1897,  §  638),  relating  to  appeal  bonds  in 
actions  "for  the  recovery  of  real  property  or 
the  possession  thereof,"  and  "for  the  recovery 
or  return  of  personal  property,"  has  no  applica- 
tion to  appeals  in  attachment  or  garnishment 
proceedings. 

10.  An  averment  in  an  action  on  the  under- 
taking in  attachment,  for  an  oppressive  appeal 
by  plaintiff  from  a  judgment  sustaining  the  at- 
tachment in  part  only,  that  the  payment  of  the 
money  covered  by  so  much  of  the  attachment 
as  was  vacated  was  suspended  by  the  appeal, 
without  averring  the  giving  of  a  special  super- 
sedeas, which  alone  would  suspend  the  same, 
is  insufficient. 

11.  The  mere  fact  that  the  property  covered 
by  the  part  of  the  attachment  which  was  va- 
cated was  not  in  fact  released  pending  the 
appeal  does  not  estop  plaintiff  to  contend  that 
the  appeal  bond  was  insufficient  to  hold  the 
same. 

Appeal  from  drcnlt  cotirt,  Marion  count j; 
Edgar  A.  Brown,  Judge. 

Action  by  Henry  Waring  and  others  against 
Stoughton  J.  Fletcher  and  others.  There  was 
judgment  for  defendants  on  demurrer  sus- 
tained to  the  complaint,  and  plaintiffs  appeal. 
Affirmed. 

McNutt  &  McNutt,  for  appellants.  Ferdi- 
nand Winter,  for  appellees. 

McCABE,  J.  Appellants  brought  this  action 
against  appellees  on  an  undertaking  in  attach- 
ment Appellees'  demurrer  to  each  paragraph 
of  the  amended  complaint  was  sustained,  and, 
appellants  refusing  to  plead  further,  judgment 
was  rendered  against  them  on  demurrer.  The 
errors  assigned  call  lu  quesiion  the  action  of 
the  court  in  sustaining  said  demurrer.    It  ap- 


pears from  the  complaint  that  on  January  8. 
1887,  Fletcher  &  Co.  sued  Waring  Bros.,  of 
London,  England,  In  the  Vigo  superior  court, 
to  recover  $35,000,  the  proceeds  of  the  sale  of 
certain  railroad  rolling  stock.  Affidavits  in 
attachment  and  garnishment  and  the  under- 
taking sued  upon  were  filed.  It  was  alleged 
in  the  affidavit  in  attachment  that  the  Warlngs 
were  indebted  to  Fletcher  &  Co.  in  the  sum 
of  $35,000,  as  stated  in  the  complaint,  and 
that  the  claim  was  Just,  and  that  the  plaln- 
tifC  ought  to  recover  $35,000,  and  that  the 
Warlngs  were  nonresidents  of  the  state. 
The  writ  of  attachment  was  returned  "No 
property  found."  The  persons  served  with 
the  garnishee  summons  filed  an  answer  ad- 
mitting that  they  owed  the  Warlngs  ?50,000. 
Said  complaint  was  from  time  to  time  amend- 
ed; and  afterwards,  on  April  30,  1888,  a 
sixth  paragraph  of  complaint  was  filed  in 
said  action,  to  recover  on  a  claim  which 
was  in  no  manner  embraced  In  the  com- 
plaint filed  In  the  beginning,  when  the  at- 
tachment proceedings  were  Instituted.  No 
new  affidavit  In  attachment  or  garnishment 
was  filed  upon  aald  sixth  paragraph,  nor  was 
any  writ  of  attachment  or  garnishment  taken 
out  or  Issued  when  or  after  said  sixth  para- 
graph was  ffied.  Afterwards,  on  July  22, 
18S9,  the  case  was  tried;  and  the  court  found 
for  the  plaintiffs  in  said  action,  and  against 
Waring  Bros.,  In  the  sum  of  $2,T83,  on  the 
claim  sued  upon  in  said  sixth  paragraph, 
and  said  sum  was  ordered  to  be  paid  by  the 
garnishee  defendants  out  of  said  $50,000. 
As  to  the  causes  of  action  for  the  $35,000, 
set  forth  In  the  other  paragraphs  of  the  com- 
plaint, the  court  found  for  Waring  Bros., 
the  defendants.  The  plaintiffs  in  said  ac- 
tion, Fletcher  &  Co.,  filed  a  motion  for  a  new 
trial,  which  was  overruled;  and  they  prayed 
an  appeal  to  this  court,  and  filed  their  appeal 
bond.  In  this  court  they  assigned  as  the 
sole  error  the  overruling  of  the  motion  for 
a  new  trial.  Afterwards,  on  March  4,  18W, 
the  judgment  of  the  court  below  was  af- 
firmed. Fletcher  t.  Waring,  137  Ind.  159, 
36  N.  E.  896. 

It  is  alleged  that  the  plaintiffs  in  said  at- 
tachment proceeding  did  not  duly  prosecute 
said  proceeding,  but  delayed  upon  various 
pretexts  the  due  prosecution  thereof;  that 
they  sued  out  said  attachment  upon  false 
and  fictitious  claims,  and  by  trivial  amend- 
ments of  their  paragraphs  of  the  complaint 
predicated  upon  such  fictitious  claims,  and 
by  filing  from  time  to  time  additional  para- 
graphs to  said  original  complaint,  setting  up 
other  additional  false,  groundless,  and  fic- 
titious claims,  caused  the  repeated  postpone- 
ment of  said  cause  and  proceeding;  that  they 
delayed  the  trial  for  more  than  one  year 
after  the  filing  of  said  sixth  paragraph  of 
complaint,  vfhich  alone,  of  all  the  seven 
paragraphs  of  complaint,  contained  any 
valid,  just,  and  honest  claim  and  cause  of 
action  as  against  the  said  Warlngs;  that 
after  the  rendition  of  the  final  Judgment, 
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on  Jnly  22,  1889,  and  the  appecl  was  per- 
fected to  this  court,  the  attention  of  said  at- 
tachment plaintiffs  (who  were  appellants  in 
Bftid  appeal)  was  called  to  the  fact  that  no 
exception  had  been  reserved  to  the  action  of 
the  trial  court  in  overruling  their  motion  for 
a  new  trial;  but  thej-  still  continued  to  insist 
npon  said  appeal,  and  delayed  the  hearing 
and  the  determination  thereof  by  divers 
gronndless  proceedings  to  amend  the  record 
of  the  trial  court  bo  as  to  show  an  exception 
to  the  action  of  said  court  in  overruling  the 
motion  for  a  new  trial,  and,  falling  in  that, 
they  Insisted  upon  trivial  and  theretofore  un- 
heard-of and  unprecedented  and  wholly  un- 
tenable doctrines  and  rules  of  practice,  be- 
cause whereof  two  oral  arguments  became 
necessary,  the  personnel  of  said  court  having 
been  changed  during  the  repeated  and  con- 
tinuous delays  of  said  hearing  by  said  appel- 
lants, so  that  said  cause  was  not  determined 
until  March  27,  1884,  more  than  four  years 
after  said  appeal  was  taken,  when  said  court 
held  that  said  appellants'  assignment  of  error 
presented  no  question,  because  no  exception 
had  been  taken  to  the  action  of  the  trial 
«oart  In  overruling  the  motion  for  a  new 
trial,  and  the  Judgment  of  the  trial  court 
was  affirmed;  that  said  proceedings  in  at- 
tachment and  garnishment  were  wrongful 
and  oppressive,  in  this:  that  the  claims  for 
$35,000,  upon  which  the  writs  of  attachment 
and  garnishment  were  issued,  were  false, 
flctltlous,  and  wholly  without  merit;  that, 
notwithstanding  such  fact,  the  plaintiffs  In 
that  proceeding  demanded  and  procured,  by 
means  of  said  proceedings,  the  sum  of  $50,- 
000  of  the  money  of  said  Warings  to  be 
tied  up  in  the  hands  of  the  garnishees,  and 
obliged  and  compelled  said  Warings  to  incur. 
In  order  to  protect  said  funds  against  said 
illegal  and  groundless  claims  of  said  plain- 
tlfls  In  said  action,  large  expenses  In  counsel 
fees.  In  taking  depositions,  and  in  paying 
other  numerous  expenses  of  their  agents  and 
-counsel  in  and  about  the  proper  defense  of 
-said  cause,  amounting  in  all  to  more  than 
$10,000;  that  the  seizure  of  $50,000  to  secure 
a  claim  of  $2,783  was  wrongful  and  oppres- 
sive; that,  by  said  wrong  and  oppression,  the 
Warings  were  kept  out  of  the  use  of  $48,600 
of  their  money  for  the  period  of  seven  years 
and  a  half,  and  the  reasonable  cost  and  Income 
of  said  money  was  $20,000.  The  amended 
complaint  was  in  four  paragraphs.  The  first 
and  third  paragraphs  allege  breaches  of  both 
conditions  of  the  bond,  to  wit,  to  duly  prosecute 
the  proceedings  in  attachment,  and  to  pay  all 
damages  which  should  be  sustained  if  the  pro- 
ceedings of  plaintiffs  should  be  wrongful  or  op- 
preSEdve.  The  second  and  fourth  paragraphs 
allege  only  a  breach  of  the  last-named  condi- 
tion. 

The  theory  of  appellants  is  that  on  account 
of  the  failure  of  the  plaintiffs  in  the  proceed- 
ings In  attachment  to  sustain  their  claim  for 
$3n,000,  and  procure  an  order  against  the 
garnishees  to  pay  the  same,  they  have  the 


right  to  recover  on  the  undertaking  in  at- 
tachment, notwithstanding  the  plaintiffs  in 
said  proceeding  recovered  Judgment  on  the 
sixth  paragraph  of  complaint  for  $2,783,  and 
an  order  against  the  garnishees  to  pay  the 
same,  and  that  they  not  only  have  the  right 
to  recover  for  the  attorney's  fees  and  other 
expenses  in  the  trial  court,  and  for  the  loss 
of  the  use  of  the  money  during  the  time  the 
proceeding  was  pending  in  the  trial  court, 
but  also  for  the  same  expenses  In  the  su- 
preme court,  and  for  being  deprived  of  the 
use  of  the  money  during  the  time  the  case 
was  pending  on  api>eal  In  this  court  The 
general  rule  that  an  undertaking  in  attach- 
ment Is  to  be  strictly  construed  in  favor  of 
the  obligors  has  only  been  modified  by  sec- 
tion 1235,  Bums'  Rev.  St  1894  (section  1221, 
Homer's  Rev.  St  1897),  to  the  extent  that 
the  bond  if  defective,  on  a  suggestion  of 
such  defect  1b  to  be  read,  construed,  and  en- 
forced the  same  as  if  it  contained  all  the  con- 
ditions and  provisions  required  by  the  stat- 
ute. But  where  the  omissions,  if  any,  in  a 
bond,  are  so  supplied,  the  liond  so  read  is 
strictisslml  Juris.  The  undertaking  in  at- 
tachment in  this  case  is  not  defective,  but 
contains  all  the  provisions  required  by  the 
statute,  and  the  same  is  to  be  strictly  con- 
strued in  favor  of  the  appellees,  the  obligors, 
the  same  as  a  bond  containing  such  provi- 
sions would  be  in  the  absence  of  said  statute. 
City  of  Lafayette  v.  James,  92  Ind.  240,  243, 
244;  Bums  v.  Manufacturing  Co.,  87  Ind. 
541,  548;  Faulkner  v.  Brigel,  101  Ind.  329, 
332,  333;  Irwin  v.  Kllburn,  104  Ind.  113.  115, 
3  N.  B.  650.  The  condition  of  the  undertak- 
ing in  attachment,  to  duly  prosecute  the  pro- 
ceedings In  attachment  Is  simply  a  condition 
i  to  prosecute  the  attachment  proceedings  to 
a  final  Judgment  Applying  the  rule  of  strict 
construction,  such  condition  is  not  the  same 
as  a  condition  to  prosecute  without  delay  or 
to  diligently  prosecute.  Sannes  v.  Ross,  105 
Ind.  558,  661,  5  N.  E.  689.  In  this  state  the 
grounds  for  attachments  set  forth  in  the  affi- 
davit In  attachment  are  not  as  in  some 
states,  thereby  established  or  taken  as  con- 
duslve  against  the  attachment  defendant, 
but  the  same  may  be  put  in  issue,  and,  to 
sustain  the  attachment  proceedings,  the 
plaintiff  must  establish  one  or  more  of  the 
grounds  for  attachment  set  out  in  the  affida- 
vit by  a  preponderance  of  the  evidence.  Mc- 
Ouirk  V.  Cnmmings,  54  Ind.  246;  Fork  Co. 
V.  Lukens,  38  Ind.  438;  Foster  v.  Dryfus,  16 
Ind.  158.  Under  this  rule,  if  the  plaintiff 
fails  to  sustain  his  proceedings  in  attachment 
although  he  may  recover  Judgment  In  the 
main  action,  he  is  concluded  from  saying 
that  the  proceedings  in  attachment  were  not 
wrongful  and  oppressive;  and,  on  the  other 
hand.  If  he  recovers  Judgment  upon  the  pro- 
ceedings in  attachment,  as  well  as  In  the 
main  action,  the  defendant  is  concluded 
thereby.  In  the  case  first  stated,  the  effect 
of  the  Judgment  is  that  the  proceedings  in 
attachment  were  rightful,  and.  In  the  second 
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case,  that  they  were  wrongful  and  oppresslTe; 
and  In  each  case  the  parties  therein  are  con- 
clusively bound  thereby  so  long  as  the  same 
remains  In  force.  Trentman  v.  Wiley,  85 
Ind.  33,  35;  Mitchell  v.  Mattlngly,  1  Mete. 
(Ky.)  237;  Nolle  v.  Thompson,  3  Mete.  (Ky.) 
121;  Boatwrlght  v.  Stewart,  3T  Ark.  614; 
Crandall  T.  Rickley,  25  Minn.  119;  Pixley  v. 
Reed,  26  Minn.  80,  1  N.  W.  800;  Drake,  At- 
tachm.  (7th  Ed.)  §  173,  on  page  158;  Wap. 
Attachm.  (2d  Ed.)  i  1023;  1  Shlnn,  Attachm. 
pp.  313,  333;  3  Enc.  PI.  &  Prac.  651,  652. 
No  action  can  be  sustained  on  an  undertak- 
ing in  attachment  in  this  state,  therefore,  if 
final  judgment  is '  rendered  in  favor  of  the 
plalntifF  on  the  proceedings  in  attachment 
Hoshaw  V.  Hoshaw,  8  Blackf.  258;  Trent- 
man  y.  Wiley,  85  Ind.  35;  Mitchell  v.  Mat- 
tlngly, supra;  Nolle  v.  Thompson,  supra; 
Boatwrlght  v.  Stewart,  supra;  Tucker  v.  Ad- 
ams, 52  Ala.  254;  Crandall  v.  Bickley,  supra; 
Pixley  V.  Reed,  supra;  Eckman  v.  Ham- 
mond, 27  Neb.  611,  43  N.  W.  397;  Kramer  v. 
Light  C!o.,  95  N.  C.  277;  Sloan  v.  McCraeken, 
17  Lea,  626;  Drake,  Attachm.  (7th  Ed.)  i 
173,  on  page  158;  Wap.  Attachm.  (2d  Ed.)  S 
1023;  1  Shinn,  Attachm.  pp.  313,  333;  3  Enc. 
PI.  &  Prac.  651,  652;  2  Am.  &  Eng.  Enc. 
Law  (iBt  Ed.)  i  466. 

If  it  was  necessary  to  file  a  new  affidavit  in 
attachment  and  garnishment,  and  a  new  un- 
dertaking in  attachment,  when  the  sixth  para- 
graph of  amended  complaint  was  filed,  in  or- 
der to  give  the  attachment  plaintiffs  the  same 
lien  and  right  against  the  funds  therein  gar- 
nished that  they  had  as  to  the  claims  sued 
upon  in  the  original  complaint  when  the  writs 
were  served,  which  we  need  not  and  do  not 
decide,  yet  when  the  trial  court,  without  such 
affidavit  and  undertaking  being  'ffied,  made 
the  finding  sustaining  the  attachment  and  gar- 
nishment as  to  said  sixth  paragraph,  and  ren- 
dered Judgment  thereon  accordingly,  appellants 
were  concluded  thereby,  and  cannot  now  call 
in  question  the  correctness  of  said  proceeding 
and  judgment  Wap.  Attachm.  S  1023,  and 
the  authorities  above  cited.  It  is  not  material 
in  this  case  whether  or  not  the  court  erred  in 
finding  against  the  Warings  on  the  proceedings 
in  attachment,  and  rendering  judgment  that 
the  garnishees  pay  the  judgment  of  $2,787, 
recovered  against  the  Warings  on  the  sixth 
paragraph  of  the  amended  complaint,  because 
such  judgment  even  If  erroneous,  is  binding 
upon  appellants,  who  were  the  attachment  de- 
fendants in  said  action,  tmtil  vacated  or  set 
aside.  The  court  having  adjudged  that  this 
was  a  debt  for  which  the  writ  of  attachment 
and  garnishment  issued,  and  rendered  Judg- 
ment against  the  attachment  defendants,  and 
ordered  the  garnishees  to  pay  the  same,  found 
and  adjudged  thereby  that  the  attachment  pro- 
ceedings were  rightful,  and  not  wrongful,  and 
said  appellants  are  concluded  thereby  from  as- 
serting the  contrary.  The  provisions  of  the 
undertaking  in  attachment  do  not  by  their 
terms,  include  a  case  where  the  proceedings  In 
attachment  are  wrongful  and   oppressive  in 


part;  and,  under  the  mle  of  constmction  ap- 
plicable to  such  bonds,  we  cannot  extend  the 
language  so  as  to  embrace  such  a  case.  To 
do  so  would  be  to  impose  upon  the  persons  ex- 
ecuting such  an  undertaking  a  condition  be- 
yond the  language  used  therein.  As  was  said 
in  Marx  v.  Leinkauff,  93  Ala.  453,  at  page  464, 
9  South.  820:  "The  suing  out  of  an  attach- 
ment cannot  be  both  wrongful  and  rightful  at 
the  same  time,  or  pro  tanto  wrong.  If  the 
suing  out  of  the  attachment  was  not  wholly 
wrongful,  plaintiff  could  not  recover  for  a 
wrongful  suing  out  of  the  attaclunent."  See, 
also,  Sheldon  v.  Sabln.  17  N.  T.  Wldy.  Dig. 
105,  106.  Stiff  V.  Fisher.  85  Tex.  556,  22  S. 
W.  577.  Is  cited  as  holding  the  contrary  doc- 
trine, but  we  are  unable  to  determine  from 
the  report  of  the  case  that  it  was  an  action  on 
an  attachment  bond,  or  ttiat  any  Judgment 
had  been  rendered  sustaining  the  attachment 
proceedings.  It  would  seem  that  in  Texas,  as 
in  some  other  states,  there  is  no  trial  in  the  at- 
tachment proceedings  of  the  question  of  wheth- 
er the  grounds  of  attachment  exist;  but  such 
grounds  are  taken  as  true  in  the  trial  of  the 
attachment  proceedings,  and  in  an  action  on 
the  attachment  bond  the  untruth  of  the  grounds 
upon  which  the  attachment  writ  was  issued 
must  be  shown.  If  such  Is  the  rule,  the  case 
cited  would  not  be  in  point  here.  But  If  the 
law  is  there  as  here  as  to  conclusiveness  of 
the  judgment  in  the  attachment  proceeding, 
and  that  was  an  action  on  the  bond,  we  can- 
not follow  it  because  under  such  conditions  it 
Is  not  sustained  by  the  authorities,  and  does- 
not  meet  our  approval.  It  was  held  in  Bank 
V.  Jeffries,  73  Ala.  183,  192,  that  if  there  la  ait 
abuse  of  process  In  the  execution  of  the  at- 
tachment, and  the  proceedings  in  attachment 
were  sustained,  such  an  abuse  would  be  a 
wrong  for  which  no  redress  could  be  obtained 
by  a  suit  on  the  undertaldng  in  attachment. 
But,  if  damages  could  be  recovered  in  such 
case  on  the  undertaking  or  otherwise  for  suing 
out  the  writ  for  an  amount  largely  In  excess 
of  the  actual  debt  where  the  proceedings  in 
attachment  have  been  sustained,  it  must  be  al- 
leged and  proven  that  the  same  was  done  ma- 
liciously and  without  probable  cause.  Savage 
V.  Brewer,  16  Pick.  453;  Mody  v.  Deutsch,  85 
Mo.  237;  Tucker  v.  Adams,  62  Ala.  254,  256, 
and  cases  cited;   Eslava  v.  Jones,  83  Ala.  139, 

3  South.  317;  Benson  v.  McCoy,  36  Ala.  710; 
Whipple  V.  Fuller,  11  Conn.  583.  584;  Emer- 
son V.  Cochran,  111  Pa.  St  619,  622,  4  Atl. 
498,  and  cases  cited;  Eberiy  v.  Rupp,  90  Pa. 
St  259;  Antcllff  v.  June,  81  Mich.  477,  45  N. 
W.  1019;  Nix  V.  GoodhlU,  95  Iowa,  282,  63 
N.  W.  701;  note  to  Pope  v.  PoUock  (Ohio  Sup.) 

4  Lawy.  Rep.  Ann.,  on  page  256  (s.  c.  21  N.  E. 
356);  Doctor  v.  Riedel  (Wis.)  71  N.  W.  119; 
Juchter  v.  Boehm,  67  Ga.  534,  538;  Hil.  Tort» 
(4th  Ed.)  456.  The  complaint  contains  no  such 
allegation. 

It  Is  Insisted  by  appellants  that  under  the 
facts  alleged  in  Qie  complaint  the  proceeding 
in  the  supreme  court  was  wholly  wrongful  and 
oppressive,  and  that  they  are  entitled  to  re- 
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cover  the  damage  tberefor  on  the  nndertaldng 
in  attachment.  It  may  be  true,  as  contended 
by  appellants,  that  when  the  finding  and  Judg- 
ment of  the  trial  court  are  against  the  defend- 
ant In  the  main  action,  and  also  in  the  proceed- 
ings In  attachment,  and  on  appeal  by  said  de- 
fendant said  Judgment  Is  reversed,  and  on 
return  of  the  cause  to  the  trial  court  final  Judg- 
ment Is  rendered  on  the  attachment  proceed- 
ings in  favor  of  the  defendant  thereto,  the  un- 
dertaldng  in  attachment  would  cover  the  dam- 
ages on  appeal  as  well  as  In  the  trial  court; 
bat  It  does  not  follow  therefrom  that  appel- 
lants are  entitled  to  recover  on  the  undertak- 
ing In  attachment  in  this  case.  If  the  proceed- 
ings on  appeal  are  wrongful  and  oppressive. 
The  Judgment  of  the  trial  court  against  appel- 
lants on  the  proceedings  in  -  attachment  was 
not  reversed  on  appeal,  but  was  affirmed;  and 
the  final  Judgment  in  said  case  was  that  of 
the  trial  court  appealed  from,  which  was 
against  appellants  on  the  proceedings  in  attach- 
ment State  V.  Krug,  94  Ind.  366,  371,  and 
cases  cited.  It  Is  evident,  therefore,  that  there 
is  no  liability  on  the  undertaking  In  attach- 
ment even  If  the  proceeding  on  appeal  was 
wrongful  and  oppressive.  Moreover,  when  the 
Judgment  for  $2,783  was  rendered  by  the  trial 
court  against  the  Warlngs,  and  the  garnishees 
ordered  to  pay  the  same,  all  of  the  sum  gar- 
nished was  released  and  discharged  thereby, 
except  an  amount  sufficient  to  pay  said  Judg- 
ment and  costs.  Appellants  were  entitled  to 
receive  the  same  from  the  garnishees  at  once. 
If  the  same  was  due.  Lowry  v.  McGee,  75 
Ind.  508,  510,  and  cases  cited;  Smith  v.  Scott, 
86  Ind.  346,  350;  Sannes  v.  Boss,  105  Ind.  558, 
860,  5  N.  K  699;  Emery  v.  Royal,  117  Ind. 
289,  20  N.  Ei.  150. 

In  this  state  an  appeal  to  the  supreme  or 
appellate  court  without  filing  an  appeal  bond 
does  not,  as  in  some  states,  suspend  the  Judg- 
ment from  which  the  appeal  is  taken;  nor 
does  the  filing  of  an  appeal  bond  suspend  the 
operation  of  such  Judgment,  except  that  it 
stays  execution  thereon.  For  all  other  pur- 
poses, the  Judgment  appealed  from,  even  if  an 
appeal  bond  Is  filed.  Is  as  efTectlve  and  bind- 
ing upon  the  parties  as  if  no  appeal  had  been 
taken.  Nlll  v.  Comparet,  16  Ind.  107;  Burton 
V.  Reeds,  20  Ind.  87;  Burton  v.  Burton,  28 
Ind.  342;  Walla  v.  Palmer,  64  Ind.  493;  State 
T.  Chase,  41  Ind.  356;  Bandies  v.  Randies,  67 
Ind.  434,  437-440;  State  v.  Krug,  94  Ind. 
871,  and  cases  cited;  Central  Union  Tel.  Co. 
T.  State,  110  Ind.  208,  10  N.  E.  922,  and  12  N. 
BL  186,  and  cases  cited.  In  State  v.  Chase, 
supra,  A  temporary  Injunction  bad  been 
awarded  against  Mathews,  at  the  suit  of  Dun- 
can. From  this  order,  Mathews  appealed  to 
this  court,  and  filed  his  appeal  bond  within 
the  time  allowed  by  law;  and,  while  said  ap- 
peal was  pending,  Mathews  violated  said  tem- 
porary injunction,  by  doing  the  things  forbid- 
den thereby.  He  was  thereupon  arrested  and 
punished  for  contempt  of  court  and  this  court 
held  that  the  order  for  the  injunction  remaln- 
4)1  1b  full  force  and  effect  notwithstanding 


said  appeal,  and  tlutt  Mathews  was  properly 
punished  for  violating  the  same.  Central 
Union  TeL  Co.  v.  State,  supra,  is  to  the  same 
effect  In  Walla  v.  Palmer,  supra,  it  was  held 
that  one  who  had  by  the  Judgment  of  a  court 
been  suspended  from  practicing  his  profession 
as  attorney  at  law,  and  had  appealed  from 
said  Judgment  to  this  coturt,  and  filed  his  ap- 
peal bond,  and  otherwise  perfected  his  ap- 
peal, was  not  entitled  to  practice  his  profession 
In  said  court  during  the  pendency  of  said  ap- 
peaL  The  court  In  speaking  of  the  effect  of 
the  appeal  and  appeal  bond,  said:  "It  does 
not  reverse,  suspend,  or  supersede  the  force 
of  the  Judgment  That  remains  in  all  re- 
spects the  same.  The  Judgment  itself  requires 
no  further  execution  than  its  own  terms.  It 
executes  Itself,  except  as  to  the  collection  of 
costs,  which  Is  stayed  by  the  appeal  and  super- 
sedeas. The  only  effect  of  an  appeal  to  a 
court  of  error  Is  to  stay  execution  upon  the 
Judgment  from  which  It  Is  taken."  In  Ran- 
dies V.  Randies,  supra.  It  was  held  that  one 
to  whom  land  has  been  set  off  by  a  decree  of 
partition  may  recover  possession  thereof  from 
a  co-x>arty  in  such  partition  suit  during  the 
pendency  of  an  appeal  taken  by  such  co-party 
from  such  decree  to  this  court  even  though 
an  appeal  bond  has  been  filed.  The  court  at 
I>age  439,  said:  "The  final  Judgment  in  a  par- 
tition suit  In  so  far  as  it  awards  to  each  of 
the  parties  interested  his  or  her  share  In  sev- 
eralty of  the  real  estate  In  controversy,  Is  self- 
executing.  It  requires  no  execution  to  enforce 
the  terms  of  the  Judgment  but  the  rights  of 
the  parties  In  severalty  are  thereby  fixed  and 
absolutely  determined,  without  process  there- 
on of  any  kind,  unless  and  until  the  Judgment 
shall  be  reversed  or  set  aside.  It  Is  very  clear, 
therefore,  that  the  appeal  of  the  appellant  and 
his  co-appellants  in  the  partition  suit  from 
the  Judgment  of  the  circuit  court  therein  to 
this  court,  although  such  appeal  had  been  duly 
perfected  by  the  filing  of  the  required  bond, 
did  not  in  any  manner  affect  or  change  the 
rights  In  severalty  of  the  parties  to  such  suit 
in  and  to  the  lands  assigned  to  them,  respec- 
tively, by  the  terms  of  such  Judgment;  but 
notwithstanding,  such  perfected  appeal,  each 
of  the  parties  to  such  suit  as  between  bim  or 
her  and  the  other  parties,  owned  and  held  the 
lands  assigned  to  him  or  her  in  severalty  in 
and  by  such  Judgment  until  the  same  should 
be  reversed  or  annulled.  In  other  words,  it 
■eems  to  ns  that  the  only  effect  of  the  filing 
of  the  appeal  bond  on  the  appeal  to  this  court 
from  the  Judgment  of  the  circuit  court  In  the 
partition  suit  was  to  stay  the  execution  upon 
the  Judgment  for  costs  of  such  suit  until  such 
appeal  was  determined;  that  In  all  other  re- 
spects the  Judgment  until  annulled  or  revers- 
ed, was  binding  upon  the  parties  thereto  as  to 
every  question  directly  decided  therein."  So, 
In  the  attachment  case  the  effect  of  the  Judg- 
ment was  to  release  and  discharge  all  of  the 
Indebtedness  garnished,  except  sufficient  to 
pay  the  Judgment  for  $2,783  and  costs,  and  no 
execution  or  other  writ  waa  necessaiy  to  et* 
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feet  such  release  and  discharge;  as  to  this, 
the  Jndgment  executed  Itself,  niomas  v. 
Johnson,  137  Ind.  244,  36  N.  E.  893.  An  ap- 
peal by  an  attaohment  plaintiff  from  such  a 
Judgment,  with  the  ordinary  appeal  bond,  no 
matter  how  large  the  penalty  thereof,  condi- 
tioned as  required  by  the  statute  for  such 
bond,  could  not  therefore  suspend  the  opera- 
tion of  said  Judgment  so  far  as  it  had  the 
effect  to  release  and  discharge  the  Indebted- 
ness In  excess  of  the  amount  required  to  pay 
the  Judgment  and  costs.  This  could  only  be 
done,  if  at  all,  by  a  special  supersedeas,  when 
a  proper  bond  was  filed  as  provided  in  such 
writ  or  order.  The  facts  alleged  In  the  com- 
plaint, however,  do  not  show  that  any  such 
supersedeas  was  issued  or  bond  filed. 

It  is  alleged  In  the  complaint  that  the  pay- 
ment of  the  money  to  the  Warings  was  pre- 
vented by  the  filing  of  the  appeal  bond.  This, 
however,  is  a  mere  conclusion.  The  facts, 
from  which  the  conclusion  was  drawn  should 
have  been  averred,  and  from  such  facts  the 
court  would  determine  whether  or  not  the 
bond  had  the  legal  effect  alleged,  for  there 
Is  no  presumption  that  the  bond  filed  was  not 
the  ordinary  appeal  bond  provided  for  by  ei- 
ther section  650,  Burns'  Rev.  St  1894  (section 
638.  Horner's  Rev.  St  1897),  or  sections  653, 
654,  Burns'  Rev.  St  18&4  (sections  641,  642, 
Homer's  Rev.  St  1897).  A  part  of  section 
650  (638),  supra,  reads  as  follows:  "And  If 
the  appeal  Is  taken  from  a  judgment  for  the 
recovery  of  real  property,  or  the  possession 
thereof  by  the  party  against  whom  the  Judg- 
ment for  the  recovery  is  rendered,  then  the 
condition  of  the  bond  shall  further  provide 
that  the  appellant  shall  also  pay  all  damages 
which  may  be  sustained  by  the  appellee  for 
the  mesne  profits,  waste  or  damage  to  the  land 
during  the  pendency  of  the  appeal,  and  if 
from  a  Judgment  for  the  recovery  or  return  of 
personal  property  or  for  such  property  or  its 
value,  then,  that  If  he  deliver  or  return  the 
property  he  will  also  pay  the  reasonable  value 
of  its  use  and  any  damage  it  may  sustain  dur- 
ing the  pending  of  an  appeal."  It  Is  claimed 
by  appellants  that  the  appeal  bond  required 
thereby  was  suflScient  to  hold  the  funds  gar- 
nished during  the  appeal  without  a  special  su- 
persedeas. The  part  of  said  section  above 
quoted  has  reference  alone  to  bonds  executed 
when  an  "appeal  is  taken  from  a  Judgment 
for  the  recovery  of  real  property  or  the  pos- 
session thereof,"  or  for  "the  recovery  or  re- 
turn of  personal  property."  This  Is  the  ex- 
press language  of  the  part  of  said  section 
quoted,  and  it  needs  no  interpretation;  the 
mere  reading  is  sufficient  to  show  that  it  can 
have  no  application  whatever  to  an  appeal 
from  a  Judgment  In  a  proceeding  In  attach- 
ment or  garnishment.  It  is  manifest  that 
notwithstanding  the  appeal  from  the  Judg- 
ment rendered  by  the  Vigo  superior  court  and 
the  bond  filed  therein,  the  effect  of  the  Judg- 
ment In  releasing  and  discharging  the  attach- 
ment and  garnishment  as  to  the  indebtedness 
In  excess  of  the  amount  required  to  pay  the 


same  was  not  suspended,  and  appeUants  were 
entitled  to  receive  said  excess  from  the  per- 
sons owing  the  same  at  all  times .  after  the 
rendition  of  Judgment  by  the  trial  court 

Appellants  insist  that  as  the  appeal  bond 
accomplished  its  purpose,  and  the  money  wa.^ 
held  during  the  pendency  of  the  appeal,  appel- 
lees cannot  deny  that  it  was  sufficient  to  hold 
the  money  while  the  appeal  was  pending  in 
this  court  This  alone  Is  not  sufficient  to  enti- 
tle appellants  to  successfully  invoke  the  doc- 
trine of  estoppel.  The  appeal  bond,  however, 
.as  we  have  shown,  did  not  hold  the  money  or 
restrain  the  garnishees  from  paying  the  same 
to  the  Warings.  If  the  garnishees  retained 
the  money  in  excess  of  the  amount  necessary 
to  pay  the  Judgment  and  order  against  them. 
It  was  not  because  appellants  were  not  enti- 
tled to  collect  the  same,  but  because  they  fail- 
ed to  enforce  their  rights.  If  there  are  any 
facts  which  would  estop  the  obligors  in  the 
appeal  bond  from  asserting  that  the  same  did 
not  prevent  appellants  from  enforcing  pay- 
ment by  the  garnishees,  they  have  not  been 
set  forth  In  the  complaint.  The  time  to  de- 
termine the  question  of  estoppel  suggested 
will  be  when  it  is  presented  hi  an  action  on 
the  appeal  bond. 

It  foUovrs  from  what  we  have  said,  and 
from  the  authorities  cited,  that  when  the  trial 
court  sustained  the  proceeding  in  attachment, 
and  rendered  Judgment  for  a  part  of  the 
amount  sued  for,  and  that  the  same  should 
be  paid  by  the  garnishee  defendants,  although 
the  sum  was  much  less  than  the  amount 
which  the  attachment  plaintiffs  stated  in  their 
affidavit  In  attachment  that  they  "believed 
they  ought  to  recover,"  this  concluded  appel- 
lants from  daimhig  that  any  condition  of  said 
undertaking  In  attachment  was  broken,  and 
from  maintaining  any  action  thereon.  It  may 
be  that,  when  a  party  to  a  judgment  prose- 
cutes an  appeal  to  the  supreme  or  appellate 
court  maliciously  and  without  probable  cause, 
an  action  will  lie  against  blm  for  malicious 
prosecution,  the  same  as  in  a  civil  case  so 
prosecuted  In  a  trial  court  (McCardie  v.  Mc- 
Glnley,  86  Ind.  538,  and  cases  cited;  Carey  v. 
Sheets,  67  Ind.  375;  Coffey  v.  Myers,  84  Ind. 
105;  Iiockenour  v.  Sides,  57  Ind.  860;  18  Cent 
Law  J.  242;  32  Alb.  Law  J.  pp.  124,  145); 
but  no  such  cause  of  action  Is  stated  in  the 
complaint  It  Is  manifest  that  the  remedy, 
if  any,  for  the  alleged  wrongs  complained  of 
by  appellants,  is  not  upon  the  undertaking  in 
attachment  but  must  be  sought  elsewhere. 
Judgment  affirmed. 


(161  Ind.  624) 

WINSTANDLET  t.  BEDFORD  STONE- 
MILL  CO. 
(Supreme  Court  of  Indiana.    Dec.  16, 1898.) 

Appeal  and  Erhor  —  Qiibstioss  Pkesbnted  bt 

Recoud. 

Where  a  claim  of  preference  filed  with  n 

receiver  does  not  show  the  ground  on  irhich  the 

preference  is  claimed,  and  the  exception  to  his 
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report  denying  the  preference  refers  for  the 
facts  to  a  pleading  in  the  original  action,  which 
is  not  in  the  record,  no  issue  is  shown  on  which 
to  base  a  finding,  on  the  hearing  of  such  ex- 
ception, 88  to  the  ground  of  preference,  and 
the  conclnsion  of  law  from  such  finding  will  not 
be  reviewed. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; D.  M.  Alspaugh,  Special  Judge. 

Claim  by  Alice  M.  Wlnstandley  against  the 
Bedford  Stone-MlU  Company.  Claimant's  ex- 
ception to  the  referee's  report  was  overruled, 
and  she  appeals.    Afilrmed. 

S.  B.  Lowe,  for  appellant.  Chambers, 
Pickens  &  Moores,  for  appellee. 


HACKNBT,  J.  The  appellant  filed  with 
the  receiver  of  the  Bedford  Stone-Mill  Com- 
pany a  claim  for  $1,045.05  against  said 
company,  with  an  allegation  "that  the  said 
account  is  due  for  labor,  pay  rolls,  and  money 
advanced  to  pay  the  same,  and  •  •  •  Is  a 
preferred  claim."  The  receiver,  in  a  report 
of  his  trust  to  the  court,  scheduled  the  claim 
for  allowance  generally  and  without  prefer- 
ence. To  this  report  the  appellant  filed  an 
exception,  for  the  reason  that  said  claim, 
"as  shown  by  the  original  complaint  herein," 
was  "a  labor  and  preferred  claim,"  and 
should  be  allowed  as  such.  The  record  re- 
cites a  hearing  upon  said  exception,  and  a 
special  finding  of  facts,  with  a  conclusion  of 
law  In  favor  of  the  appellee.  The  qnestlons 
urged  for  decision  are  based  upon  this  con- 
clusion of  law. 

Many  technical  qnestlons  are  suggested  as 
to  the  manner  of  presenting  the  Issue  In  the 
trial  court,  as  to  parties,  etc.  The  exception 
to  the  report  referred  to  the  complaint  upon 
which  the  receiver  was  appointed  for  the 
facts  entitling  her  to  preference  as  a  creditor 
of  the  estate.  The  complaint  Is  not  in  the 
record,  and  we  are  not  advised  by  any  plead- 
ing, except  as  above  quoted,  of  any  ground 
of  preference.  The  effort  is  made  In  this 
court  to  sustain  the  preference  by  demanding 
a  subrogation  to  the  rights  of  the  laborers 
whose  claims  for  wages  the  appellant  sup- 
plied the  funds  to  the  company  to  pay.  If 
we  should  look  *to  the  findings  to  ascertain 
what  right  of  subrogation  existed,  we  should 
find  nothing  authorizing  the  conclusion  that 
the  appellant  paid  claims  as  a  surety,  Junior 
lienor,  or  otherwise  In  protection  of  a  debt 
owing  by  or  to  her.  We '  would  find,  how- 
ever, that,  when  the  appellant  loaned  to  the 
company  moneys  to  pay  the  wages  of  labor- 
ers. It  was  agreed  between  the  appellant  and 
the  company  that  she  should  hold  pay-roll 
vouchers  Issued  to  her  for  the  labor  claims 
paid  with  said  moneys.  This  agreement  is 
urged  as  constituting  conventional  subroga- 
tion, upon  the  theory  that.  If  the  laborers 
held  the  claims,  they  would  be  entitled  to 
preference  under  the  statute  (Rev.  St.  1894, 
fg  7051,  7058;  Rev.  St.  1881,  $  5206),  and  that 
this  right  passed  to  the  appellant.  We  are 
ui'.able  to  evolve  this  theory  out  of  any  Issue 
52  N.E. — 14  >  Superseded  by  opinion,  S3 


presented  to  the  trial  court.  If  we  mast  Judge 
from  the  record  alone.  If  we  look  to  the 
exception  as  defining  the  Issue,  we  find  that 
It  refers  for  facts  to  the  complaint  upon 
which,  we  Infer,  the  receiver  was  appointed; 
and,  that  pleadbig  not  being  In  the  record, 
we  are  unable  to  consider  It  If  we  look  to 
the  claim  filed  with  the  receiver,  we  find  no 
allegation  or  statement  of  an  agreement  upon 
which  to  base  conventional  subrogation. 
There  was  therefore  no  support  In  the  Issues 
for  the  finding  of  an  agreement  for  subro- 
gation, If,  indeed.  It  could  be  said  to  be  suf- 
ficient that  an  agreement  was  made  to  Issue 
to  her,  and  permit  her  to  hold  "pay-roll  vouch- 
ers," where,  as  It  was  found,  the  laborers  re- 
ceipted the  pay  rolls  In  full,  and  made  no 
assignment  or  other  transfer  of  their  claims. 
See  Jenckes  v.  Jenckes,  145  Ind.  624,  44  N. 
E.  632.  The  Judgment  of  the  circuit  court 
Is  affirmed. 


McFARLAN  CARRIAGE  CO.   v.  POTTER.^ 

(Supreme  Court  of  Indiana.    Dec.  20,  1808.) 

Uastek  and  8f.rva;<t  —  Assumption  or  Risk— 
Pkomisb  to  Repair. 

1.  Where  the  master  promises  to  repair  a  de- 
fect, the  servant  does  not  assume  the  risk  of 
injury  from  such  defect  by  remaining  at  work 
with  knowledge  thereof  for  a  reasonable  time 
to  allow  such  repairs  to  be  made. 

2.  Where  the  promise  is  to  repair  after  the 
completion  of  the  work  on  hand,  the  servant  as- 
sumes the  risk  of  injury  antif  such  time  by 
continuing  at  work. 

Appeal  from  circuit  court.  Rush  county; 
John  D.  Miller,  Judge. 

Action  by  William  Potter  against  the  Mc- 
Farlan  Carriage  Company.  A  demurrer  to 
the  complaint  was  overruled,  and  defendant 
appealed  to  the  appellate  court,  which  trans- 
ferred the  cause  to  the  supreme  court  with 
the  recommendation  that  certain  decisions  of 
the  supreme  court  should  be  overruled.  Re- 
versed. 

Miller  &  Elam,  McKee,  Little  &  Frost,  and 
Smith,  Camborn  &  .Smith,  for  appellant 
Conner  &  Mcintosh  and  Morris,  Innls  & 
Morgan,  for  appellee. 

McCABB,  J.  The  appellee  recovered  Judg- 
ment against  the  appellant  for  a  personal  In- 
Jury.  The  appellant's  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts  was  over- 
ruled. It  was  shown  in  the  complaint:  That 
the  appellant,  a  private  corporation,  was  en- 
gaged In  manufacturing  carriages.  That  the 
ap];>eUee,  on  the  12th  of  December,  1895,  and 
for  six  months  prior  to  that  date,  was  an 
employ^  of  the  appellant  In  Its  shops.  That 
on  that  day,  and  for  several  days  before,  the 
appellee,  by  order  of  the  appellant,  was  oper- 
ating a  rip  saw  In  appellant's  factory,  as  its 
employ^.  That  the  table  in  which  the  saw 
was  situated,  and  the  saw,  at  the  time  of 
the  Injury  complained  of,  were  defective  and 
out  of  repair,  as  follows:    that   the  table 

N.  E.  465.    RebearlDR  denied. 
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should  have  been  bo  situated  that  the  top 
thereof  would  be  level,  but  the  floor  oa  which 
It  stood  had  given  way  and  sank  down, 
causing  the  top  of  the  table  to  stand  In  a 
slanting  position;  that  the  slot  irons  npon 
the  table  should  have  been  even  with  the 
top  of  the  table,  so  that  the  top  of  the  table 
would  have  a  smooth  and  even  surface,  but 
the  slot  irons  bad  become  raised  as  much  as 
one-fourth  of  an  Inch  above  the  top  of  the 
table;  that  the  saw  should  have  stood  per* 
pendlcular,  but  Its  top  stood  one-fourth  of  an 
Inch  from  a  perpendicular  line.  That  said 
defects  In  the  saw  and  table  had  existed  for 
several  days,  and  the  appellant  had  full 
knowledge  of  said  defects.  That  by  reason 
of  said  defects  the  hazards  of  operating  the 
saw  were  greatly  Increased.  That  on  said 
day,  while  the  appellee  was  operating  the 
saw,  by  the  orders  of  the  appellant,  as  Its 
employe,  the  piece  of  timber  that  be  was 
then  cutting  with  the  saw  was,  by  reason  of 
said  defects  In  the  saw  and  table,  caught  by 
the  saw  In  such  manner  as  to  quickly  turn 
said  piece  of  timber,  and  the  pt^ce  of  timber 
being  thus  unexpectedly  and  quickly  turned, 
the  appellee's  hand  was  thereby  thrown 
against  the  saw,  whereby  his  hand  was  cut 
and  mangled  by  the  saw  to  such  extent  that 
the  hand  and  the  use  thereof  were  entirely 
and  forever  destroyed,  and  he  had  suffered, 
and  still  suffered,  great  pain  from  the  In- 
Jury.  It  was  further  alleged  that  the  appel- 
lant, from  time  to  time  before  the  appellee 
received  said  Injury,  promised  him  that  it 
would  cause  the  saw  and  table  to  be  repair- 
ed; that  appellee  had  not  been  operating  the 
saw  for  several  days  prior  to  the  happening 
of  said  Injury;  that  on  the  morning  of  said 
day  the  appellant  promised  the  appellee  that 
It  would  repair  said  saw  and  table  as  soon 
as  the  job  of  work  that  the  appellee  was  then 
working  on  was  completed;  that  the  appel- 
lee, relying  upon  said  promise,  by  order  of 
the  appellant  commenced  to  operate  said 
saw,  and  was  injured  within  two  hours 
thereafter,  and  before  said  job  of  work  was 
completed;  that  the  appellee,  relying  upon 
said  promises  to  repair  the  saw  and  table, 
and  at  the  request  of  the  appellant,  contin- 
ued to  operate  the  same  until  he  received 
said  Injury,  believing  from  day  to  day  that 
the  appellant,  in  pursuance  of  its  promise, 
would  repair  said  defects  in  the  saw  and 
table;  that  at  the  time  he  received  said  In- 
jury he  was  operating  the  saw  with  due 
care,  and  was  free  from  any  fault  or  negli- 
gence on  his  part;  that  said  Injury  was  occa- 
sioned wholly  by  said  defects  in  said  saw 
and  table  and  the  negligence  of  the  appel- 
lant; that  by  reason  of  said  Injuries  the  ap- 
pellee was  damaged  In  the  sum  of,  etc.; 
wherefore,  etc.  The  correctness  of  the  rul- 
ing on  the  demurrer  is  called  in  question  by 
the  assignment  of  errors.  This  appeal  was 
taken  to  the  appellate  court,  where  the  Juris- 
diction thereof  primarily  belonged,  the 
amount  of  the  Judgment  being  only  |2,000. 


Rev.  St  1884.  i  1836  (Homer's  Rev.  St  1897, 
I  e662a).  Section  26  of  the  appellate  conrt  act 
provides:  TThat  in  any  case  pending  In  tbe 
appellate  court,  in  which  said  appellate  eonct 
shall  conclude  that  any  decision  of  the  sn- 
preme  court  should  be  overruled  or  modified, 
it  shall  be  their  duty  to  transfer  said  cause 
with  their  opinion  of  what  the  law  should 
be  held  to  be,  to  the  supreme  court,  and  the 
supreme  court  shall  thereupon  have  jurisdic- 
tion of  and  decide  the  entire  case,  the  same 
as  If  It  bad  original  Jurisdiction  thereof  and 
It  may  either  modify,  ovei^ule  or  afSrm  Its 
former  decision  on  that  question  as  it  sbaD 
deem  right"  Rev.  St  1894,  |  1362;  Acts 
1893,  p.  29.  Under  this  provision  the  appel- 
late court  transferred  this  appeal  to  this 
court  saying.  In  their  opinion  transferring 
the  cause,  that:  "In  the  argument  before  as 
there  baa  beoi  much  discussion  of  two  com- 
paratively recent  cases  In  our  supreme  court 
Burns  v.  Manufacturing  Co.,  146  Ind.  261, 
45  N.  B.  188,  and  Oil  Co.  t.  Helmick,  148 
Ind.  467,  47  N.  B.  14."  After  much  discus- 
sion, the  citation  of  numerous  authorities, 
with  copious  quotations  therefrom,  the  ap- 
pellate court  says:  "With  such  conclusion 
[reached  In  those  cases]  we  cannot  find  our- 
selves able  to  agree.  These  cases  seem  from 
the  claims  of  counsel  In  argument  to  be  !« 
garded  as  establishing  a  new  rule  of  excep- 
tion in  this  state,  which,  as  we  think,  is  not 
supported  by  sound  reason  or  good  author- 
ity;" and  therefore  the  appellate  court  rec 
ommends  tbe  overruling  of  those  cases. 

The  numerous  authorities  cited  and  quoted 
from  In  the  opinion  of  the  appellate  court  arc 
not  inconsistent  or  In  conflict  with  the  two 
cases  It  recommends  to  be  overruled.  In  the 
last  one  of  those  cases,— Oil  Co.  v.  Helmick, 
supra,— being  to  some  extent  founded  on  the 
first  one.  It  is  said:  "Appellee,  however,  baa 
placed  most  of  his  reliance  on  the  claim  put 
forward  that  the  facts  found  bring  bim  with- 
in the  exception  to  the  general  rule  that  the 
employe  who  continues  in  the  service  of  bli 
employer  after  notice  of  a  defect  In  ma- 
chinery, tools,  or  working  place,  augmenting 
the  danger  of  the  service,  assumes  the  risk 
as  Increased  by  the  defect  the  exception  be- 
ing that  he  does  not  assume  such  increased 
risk  If  the  master  expressly  or  impliedly 
promises  to  remedy  the  defect  •  •  •  The 
promise  of  the  master  is  the  basis  of  tbe  ex- 
ception. Railroad  Co.  ▼.  Watson,  114  Ind. 
20-27  (14  N.  B.  721,  and  16  N.  E.  824),  and 
authorities  there  cited  on  latter  page.  The 
ground  on  which  the  exception  rests  la  the 
Inducement  held  out  to  and  Influencing  the 
servant  by  the  master's  agreement  to  re- 
pair. If  he  remains  In  tbe  service  of  bis 
master  after  knowledge  of  the  danger,  in  the 
absence  of  a  promise  of  the  master  to  repair, 
he  assumes  the  risk.  Railroad  Co.  v.  Wat- 
son, supra.  In  case  of  such  promise  to  re- 
pair by  the  master,  relied  upon  by  the  aerr- 
ant.  Inducing  him  to  remain  In  the  service, 
the  servant  may  recover  for  an  Injury  causec 
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by  such  defect  within  such  period  of  time 
after  the  promise  as  would  be  reasonable  to 
allow  for  such  repairs  to  be  made.  Oorcoran 
▼.  Ught  Co.,  81  Wis.  191,  61  N.  W.  828;  Rail- 
road Co.  T.  Watson,  supra;  Power  Co.  v. 
Murphy,  115  Ind.  506,  18  N.  E.  30;  Bums  v. 
Manufacturing:  Co.,  146  Ind.  261,  45  N.  E. 
188.  But  here  the  promise  was  not  to  repair 
generally,  which  would  Imply  that  It  was  to 
be  done  within  a  reasonable  time.  The 
promise  was  to  repair  as  soon  as  the  present 
order  was  run  out  How  long  that  would 
take— whether  a  week,  thirty  days,  six 
months,  or  a  year  after  the  promise  was 
made— Is  not  found  In  the  special  verdict 
For  aught  that  ai^ears.  It  may  have  re- 
quired thirty  days  or  six  months  to  run  out 
that  order.  At  the  end  of  that  time  the 
promise  was  to  repair.  That  being  so,  there 
could  have  been  no  inducement  Influencing 
the  appellee  to  remain  in  the  service,  and 
work  with  the  alleged  dangerous  machine 
during  that  thirty  days  or  six  months,  ex- 
pecting the  dangeV  to  be  obviated,  as  is  the 
case  where  the  promise  is  to  repair  general- 
ly, implying  it  is  to  be  done  within  a  reason- 
able time.  In  Hallway  Co.  v.  Watson,  it  was 
said  on  page  30,  114  Ind.,  and  page  726,  14 
X.  E.:  "Now,  If  there  had  been  a  promise  to 
furnish  a  lantern  at  the  end  of  the  thirty 
days,  that  would  not  relieve  plaintiff  from  the 
risk  incurred  by  working  without  a  lantern 
for  that  thirty  days,  when,  as  he  says,  he  had 
no  expectation  that  a  lantern  would  be  fur- 
nished.' So,  In  the  case  before  ns,  there 
could  be  no  expectation  on  the  part  of  the  ap- 
pellee that  any  repairs  were  to  be  made  dur- 
ing the  time  required  to  run  out  the  order  on 
which  appellee  was  at  work  at  the  time  the 
promise  was  made.  And  hence,  during  that 
time,  whatever  its  length  was,  the  promise 
would  not  relieve  plaintiff  from- the  risk  In- 
curred by  working  without  such  repairs." 
The  present  case  Is  controlled  by  the  rule 
Just  stated.  If  It  be  sound  and  good  law.  It 
only  differs  from  the  case  quoted  In  that  the 
promise  to  repair  was  as  soon  as  the  Job  the 
servant  was  then  working  on  was  completed, 
without  any  showing  how  long  it  would  take 
to  complete  the  Job,  but  showing  that  the  In- 
Jury  occurred  before  the  completion  of  the 
Job. 

The  appellate  court  points  out  no  specific 
reasons  why  the  two  cases  referred  to  ought 
to  be  overruled,  except  the  general  statement 
that  they  are  regarded  as  establishing  a  new 
rule  of  exception  In  this  state,  which  that 
court  thinks  is  not  supported  by  sound  rea- 
son or  good  authority.  Oil  Co.  r.  Helmick, 
supra,  is  certainly  directiy  supported  by  the 
cases  therein  cited,  among  which  is  the  case 
In  114  Ind.,  14  N.  E.,  and  15  N.  R  No  rea- 
son is  suggested  why  the  appellate  court  re- 
gards that  case  not  good  authority,  or  why 
It  regards  the  other  cases  cited  in  the  Oil  Co. 
Case  as  not  good  authority.    Nor  is  any  rea- 


son suggested  by  the  appellate  court  why  the 
two  cases  referred  to  establish  a  new  rule  of 
exception  in  this  state.  Tt  is  not  a  new  rule 
of  exception  unless  the  Watson  Case,  in  114 
Ind.,  14  N.  E.,  and  15  N.  E.,  is  new.  That 
case  was  decided  about  11  years  ago.  The 
substance  of  all  the  authorities  on  the  sub- 
ject is  to  the  effect  that  a  servant  who  works 
with  tools,  machinery,  or  appliances  so  de- 
fective as  to  augment  the  danger  of  the 
service,  with  full  knowledge  of  such  defect. 
Is  held  thereby  to  Impliedly  agree  that  he  will 
run  the  risk  of  danger,  or  that  he  Impliedly 
agrees  to  continue  In  the  service  at  his  own 
risk  of  injury  to  himself  from  such  augment- 
ed danger.  The  only  exception  to  this  rule 
is  where  the  master  agrees  to  repair  or  rem- 
edy the  defect  Such  promise  has  the  effect 
by  all  the  authorities,  to  relieve  the  servant 
from  the  implied  agreement,  which  the  law 
raises  against  him  from  his  continuance  in 
the  service  with  knowledge  of  the  defect, 
that  he  will  so  continue  at  his  own  risk.  But 
that  relief  Is  not  unlimited.  The  promise  to 
repair  only  has  the  effect  of  relieving  him 
from  his  Implied  assumption  of  the  risk  for 
such  length  of  time  as  would  be  reasonably 
sufficient  in  which  to  make  the  repairs  or 
remedy  the  defect,  and  in  which  he  might 
reasonably  expect  the  same  to  be  done.  If 
the  injury  occurs  within  that  period,  the  in- 
jured servant  may  recover,  because  he  is  re- 
lieved during  that  period  from  his  agreement. 
Implied  by  law  from  his  knowledge,  that  he 
will  serve  on  at  his  own  risk.  This  relief  Is 
afforded  to  bim  because  he  may  during  that 
time  reasonably  expect  the  repairs  to  be 
made,  or  tiie  defect  remedied.  Where,  how- 
ever, the  agreement  to  repair  or  remedy  the 
defect  is,  as  in  this  case,  not  to  be  begun 
until  after  the  Job  on  which  the  servant  is 
then  at  work,  the  agreement  Is  not  operative 
until  that  time  arrives,  because  during  the 
time  which  Intervenes  between  the  making  of 
the  promise  and  the  time  when  the  promise 
is  to  be  performed  the  servant  has  no  rea- 
son to  expect  the  repairs  to  be  made  or  the 
defect  remedied.  And  hence,  during  that 
time,  there  is  nothing  to  relieve  him  of  his 
agreement  Implied  by  law  from  his  continu- 
ation in  the  service  with  knowledge  of  the 
augmented  risk  caused  by  the  defect,  any 
more  than  during  the  time  prior  to  making 
the  promise  to  repair.  In  this  case  the  com- 
plaint shows  that  the  injury  occurred  before 
the  time  had  arrived  in  which  the  repairs 
were  promised  to  be  made.  It  therefore 
shows  that  at  the  time  the  injury  occurred 
the  injured  servant  had  no  reasonable  ground 
to  expect  the  repairs  to  be  made,  and  hence 
that  he  was  not  relieved  by  the  promise  from 
his  implied  assumption  of  the  risk.  The  cir- 
cuit court  therefore  erred  In  overruling  the 
demurrer  to  the  complaint.  The  Judgment  is 
reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint 
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et  ftL^ 

(Sapreme  Conrt  of  Indiana.    Dec.  28.  1898.) 

UoxiciPAi.  CioRPOBATiONS— Bonds  for  Location 

OF  CoDNTT  Seat— CuRiTiTB  Act— ViLiDiTT. 

1.  A  municipality  receives  such  special  ben- 
efits from  the  location  of  the  connty  seat  with- 
in its  limits  as  authorize  the  imposition  on 
such  municipality  of  the  entire  cost  of  procur- 
ing such  location,  and  of  the  necessary  public 
buildings. 

2.  The  location  of  the  county  seat  within  a 
city,  and  the  erection  of  the  necessary  connty 
bniidings,  are  not  "public  Improvements  or  pub- 
lic works,"  in  aid  of  which  cities  are  authorized 
by  Kev.  St.  1881,  {  8152  (Rev.  St  1804,  I  3612), 
to  donate  money  or  I>ondB. 

3.  Rev.  St.  1881,  i  3152  (Rev.  St.  1894,  { 
3612),  authorizing  cities  to  donate  money  or 
bonds  in  aid  of  public  works  or  improvements, 
affords  such  color  of  authority  for  a  donation 
towards  the  erection  of  county  bniidings  that 
it  will  be  presumed  that  the  common  council 
of  a  city,  in  authorizing  snch  bonds,  acted  un- 
der the  supposed  authority  of  such  statute,  and 
on  the  petition  of  a  majority  of  taxpayers,  as 
therein  provided. 

4.  The  legislature  has  power,  unless  vested 
rights  have  intervened,  to  legalize  by  curative 
act  bonds  issued  by  a  city  for  an  unauthorized 
purpose. 

6.  A  curative  act  passed  after  the  adoption 
of  Const,  art  13,  |  1,  as  amended  March  14, 
1881,  which  prohibits  the  creation  of  city  debts 
beyond  a  certain  limit,  legalizing  city  bonds  is- 
sued before  the  adoption  of  such  constitutional 
provision,  is  not  in  conflict  therewith,  though 
the  city  indebtedness,  with  such  bonds,  ex- 
ceeds the  constitutional  limit;  the  creation  of 
snch  bonded  Indebtedness  dating  from  the  is- 
suance of  the  bonds. 

6.  A  curative  act  legalizing  city  bonds  issued 
for  an  unauthorized  purpose  does  not  take  the 
property  of  the  taxpayers  without  Just  com- 
pensation, in  violation  of  Bill  of  Rights,  art  1, 
§21. 

7.  Nor  does  It  deny  to  taxpayers  of  such  city 
privileges  enjoyed  by  other  taxpayers,  in  viola- 
tion of  Bill  of  Rights,  art  1,  5  23. 

8.  Though  city  bonds  have  been  judicially 
held  to  be  invalid,  a  curative  act  is  not  as  re- 
spects an  action  involving  the  validity  of  the 
bonds  commenced  after  its  passage,  an  attempt 
by  the  legislature  to  exercise  judicial  power,  in 
violation  of  Const  art.  7,  }  1. 

9.  An  act  to  legalize  city  bonds  not  being 
among  the  cases  enumerated  by  Const,  art.  4, 
{  22,  in  which  special  legislation  is  forbidden, 
it  is  within  the  legislative  discretion  whether  a 
general  act  could  be  made  applicable. 

Hackney,  J.,  dissenting. 

Appeal  from  circuit  court,  dark  connty; 
O.  H.  Gibson,  Judge. 

Action  by  Louis  Schneck  against  tbe  city 
of  Jeffersonvllle  and  others.  Demurrers  to 
the  complaint  were  sustained,  and  plaintiff 
appeals.   Affirmed. 

Merrill  Mooces,  O.  H.  Montgomery,  J.  K. 
Marsh,  and  C.  P.  Ferguson  &  Son,  for  appel- 
lant M.  Z.  Stannard  and  W.  A.  Eetcham, 
for  appellees 

JORDAN,  J.  Appellant  is  a  resident  of 
this  state,  and  the  owner,  as  alleged,  of  val- 
uable real  property  situated  In  tbe  city  ot 
Jeffersonvllle,  Qark  county,  Ind.,  and  a  tax- 
payer of  said  city.  On  March  30,  1897,  in 
bis  own  behalf,  and,  aa  averred  In  tbe  com- 

'Rebearlns  denied. 


plaint,  In  tbe  behalf  of  other  anmerons  tax- 
payers of  that  city,  he  Instituted  this  action 
to  obtain  an  injunction  enjoining  the  city  and 
tbe  members  of  its  common  council,  and  oth- 
ers of  Its  officials,  from  Issuing  and  selling 
certain  bonds  of  the  city  In  order  to  refund 
an  indebtedness  of  the  city  of  Jeffersonvllle 
evidenced  by  outstanding  bonds  previously 
Issued  and  negotiated  by  tbe  proper  author- 
ities. Each  of  tbe  defendants  separately  de- 
murred to  the  complaint  on  the  ground  that 
the  facts  therein  alleged  were  not  sufficient 
to  constitute  a  cause  of  action.  These  de- 
murrers were  sustained,  and  the  lower  court 
thereby  denied  tbe  right  of  appellant,  under 
the  facts,  to  the  relief  demanded;  and  this 
decision  is  challenged  by  appellant,  under 
his  assignment  of  errors,  and  presents  the 
questions  Involved  by  the  facts  set  forth  in 
the  complaint  The  latter  discloses  the  tol- 
lowlng  facts:  The  city  of  Jeffersonvllle  Is 
duly  Incorporated  as  a  city  under  the  general 
laws  of  this  state  relating  to  the  Incorpora- 
tion of  cities;  and  prior  to  August,  1876,  It 
Incurred  an  Indebtedness  amonntlng  to  $87,- 
000,  which  was  created  by  the  city,  and  In 
part  arose  out  of  the  expenses  and  costs  inci- 
dent to  tbe  riemoval  of  the  county  seat  of 
Clark  county  from  Charlestown,  and  locating 
the  same  in  tbe  said  city  of  J^ersonville, 
and  in  part  was  Incurred  and  created  by  the 
city  in  the  purchase  of  real  estate  within  its 
limits  for  a  court  house  and  jail,  and  the 
construction  thereon  of  these  public  build- 
ings, rendered  necessary  by  the  change  or 
removal  of  the  seat  of  Justice  to  its  new  site. 
On  August  8,  1876,  this  indebtedness  existed 
In  the  character  of  notes,  accounts,  and  city 
warrants;  no  part  thereof  at  that  time  hav- 
ing been  funded.  On  the  date  laat  mention- 
ed the  common  cooncil  adopted  an  ordinance 
whereby  tbe  funding  of  said  indebtedness 
of  $87,000  was  authorized;  and  negotiable 
bonds  of  the  city  to  that  amount  were  direct- 
ed, under  the  ordinance,  to  be  Issued  and  ne- 
gotiated for  the  purpose  of  raising  money  to 
pay  off  said  indebtedness  as  it  then  existed. 
Accordingly,  on  Aug^ust  9,  1876,  in  pursu- 
ance of  said  ordinance,  the  city,  through  its 
proper  officials,  issued  its  negotiable  bonds, 
maturing  In  20  years  from  said  date,  bear- 
ing Interest  at  7.3  per  cent  per  annum,  and 
sold  them  to  raise  funds  for  the  purpoee  di- 
rected by  said  ordinance.  On  April  21,  1896, 
In  order  to  refund,  at  a  lower  rate  of  Inter- 
est, these  bonds,  which  were  then  still  out- 
standing, and  about  to  mature,  the  common 
council,  under  tbe  provisions  of  the  act  of 
tbe  legislature  approved  March  2,  1895  (Acts 
1895,  p.  87),  passed  an  ordinance  which  la 
set  out  in  full  in  the  complaint  This  latter 
ordinance  recites  the  facts  In  regard  to  the 
issuing  and  sale  by  the  city  In  August,  1876, 
of  the  bonds  In  question,  and  further  state* 
that  these  bonds  were  Issued  and  sold  for 
the  purpose  of  raising  money  to  pay  off  cer- 
tain obligations  of  the  city,  which  indebted- 
I  ness  it  had  Incurred  for  public  improvements 
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In  said  city  prior  to  the  amendment  of  the 
state's  constitution  on  March  14,  1881,  which 
prohibits  any  political  or  municipal  corpora- 
tion In  this  state  from  becoming  Indebted 
In  any  manner  or  for  any  purpose  to  an 
amount  In  the  aggregate  exceeding  2  per 
cent,  of  the  value  of  the  taxable  property 
within  such  corporation.  It  is  further  re- 
cited in  this  ordinance  that  these  bonds  were 
a  Just  and  legal  indebtedness  of  the  city, 
and  that  their  validity  had  never  been  called 
In  question.  The  oirdlnance  also  states  that 
the  rate  of  Interest  which  the  bonds  bear  is 
excessive,  and  as  they  will  become  due  and 
payable  on  August  9,  1886,  It  is  provided 
and  ordained  therein  that  in  order  to  refund 
the  bonds  at  a  lower  rate  of  interest,  and  ex- 
tend the  time  of  payment,  the  proper  city  au- 
thorities are  authorized  to  issue  other  bonds 
to  a  lllce  amount  of  those  outstanding,  to 
tiear  date  of  August  8,  1886,  drawing  6  per 
cent,  interest,  ete.  The  complaint  proceeds 
to  aver  that  the  city,  in  pursuance  of  this 
last-mentioned  ordinance,  unless  enjoined, 
will  issue  and  s^  these  refunding  bonds, 
as  provided  by  the  ordinance,  in  order  to 
raise  money  to  pay  oft  and  redeem  the  bonds 
issued  in  1876;  and  it  is  further  alleged  that 
on  April  21,  1886,  the  city  of  Jeffersonville 
was,  and  continuously  since  that  date  ixae 
been.  Indebted  in  excess  of  2  per  cent  of  the 
valuation  of  the  taxable  property  therehi. 
The  further  charge  is  made  by  the  pleading 
that  the  city  had  no  right  or  authority  to  is- 
sue the  bonds  which  it  is  attempting  now  to 
refund,  and  that  it  has  no  right  or  power  to 
refund  the  same  as  It  is  now  proposing  to  do. 
It  is  charged  in  the  complaint  that  the  pow- 
er or  authority  of  the  city  to  Issue  and  negoti- 
ate the  bonds  in  question,  under  the  facts, 
as  it  originally  did,  and  its  right  to  refund 
them,  as  it  is  proposing  to  do,  were  denied 
by  this  court  in  the  case  of  Myers  v.  City  of 
Jeffersonville,  145  Ind.  431,  44  N.  E.  462,  de- 
cided on  June  18,  1886.  The  complaint  then 
alleges  that  after  the  decision  in  the  latter 
case  the  legislature  enacted  a  statute,  ap- 
proved March  2,  1887,  which  is  entlUed  "An 
act  to  legalize  certain  bonds  issued  by  the 
city  of  Jeffersonville,  and  to  permit  said 
bonds  to  be  refunded,  and  declaring  an 
emergency."  This  statute,  which  professes 
to  legalize  and  validate  in  all  respects  the 
t)onds  in  controversy,  is  set  out  in  the  com- 
plaint, and  the  latter  then  proceeds  to  as- 
sail the  validity  of  this  law:  First,  that  the 
legislature  did  not  possess  the  i>ower,  under 
the  circumstances,  to  legalize  the  bonds  in 
dispute,  and  to  anthorize  the  refunding  there- 
of; second,  that  the  act,  by  legalizing  the 
bonds,  creates  a  new  debt,  and  thereby  ren- 
ders the  city's  indebtedness  in  excess  of  2 
per  cent  of  its  taxable  property,  in  violation 
of  the  said  amendment  to  the  constitution  of 
March  14,  1881;  third,  that  this  statute  is 
special  and  local,  and  for  this  reason  is  vio- 
lative of  the  constitution.  The  complaint 
closes  with  a  prayer  that  the  city  and  its 


officers  be  perpetually  oijoined  from  refund- 
ing the  bonds,  etc.  After  the  cause  had  been 
appealed  to  this  court,  Michael  Bonau,  a 
holder  of  one  of  the  bonds,  applied  for  and 
was  granted  leave  by  this  court  to  intervene 
as  a  party  appellee,  pro  interesse  suo,  and 
through  his  counsel  he  has  filed  a  brief  in 
support  of  the  decision  of  the  lower  court 

The  questions  presented  and  so  ably  ar- 
gued, pro  and  con,  by  counsel  for  the  re- 
spective parties,  may  be  said  to  be  embraced 
within  two  propositions:  First,  the  validity 
of  the  bonds,  und^  the  authority,  if  any, 
which  the  city  bad  to  issue  the  same  for  the 
purpose  which  it  did;  second,  the  validity 
of  the  curative  statute  of  1887,  and  its  ef- 
fect upon  the  bonds  in  controversy,  as  an  In- 
debtedness of  the  city  of  Jeffersonville. 

In  the  case  of  Myers  v.  City  of  JeCferson- 
vlUe,  145  Ind.  431,  44  N.  B.  452,— being  the 
same  case  mentioned  in  the  complaint,— the 
validity  of  the  bonds  now  in  dispute,  and  the 
right  of  the  city  to  refund  them,  were  in- 
volved. Their  validity,  under  the  facts  then 
existing,  and  the  right  of  the  city  to  refund 
tbem,  were,  by  the  unanimous  decision  of  this 
court  in  that  case,  denied;  and  the  Judgment 
of  the  lower  court,  sustaining  the  legality  of 
the  bonds,  and  denying  the  prayer  of  the  com- 
plaint for  a  writ  of  injunction  to  prevent  the 
city  from  refunding  them,  was  reversed. 
None  of  the  holders  of  the  bonds  .were  made 
parties  to  that  action,  and  it  seemingly  was 
a  friendly  suit,  instituted  and  prosecuted  in 
order  tliat  the  opinion  of  this  court  might  be 
obtained  relative  to  the  legal  status  at  that 
time  of  the  bonds  in  controversy.  At  the  next 
session  of  the  legislature  following  that  deci- 
sion the  statute  legalizing  the  validity  of 
these  bonds  was  passed.  See  Acts  1897,  p. 
108.  This  court,  in  Myers  v.  City  of  Jefferson- 
ville, supra,  in  the  course  of  its  opinion, 
speaking  in  reference  to  the  validity  of  these 
bonds,  said:  "Counsel  for  the  appellees  cite 
us  to  no  express  authority  from  the  legisla- 
ture for  the  issue  of  bonds  for  the  purpose  of 
defraying  the  expense  of  litigation  Incident 
to  the  removal  of  a  county  seat,  and  the  cost 
of  a  lot  and  a  court  house  and  Jail  for  a 
county,  made  necessary  by  such  removal.  Nor 
have  we  been  able  to  find  any  such  express 
authority."  It  is  Insisted  by  the  learned 
counsel  for  Ronan,  the  intervener,  that  it  was 
within  the  province  of  the  legislature  in  1876, 
and  prior  thereto,  under  the  constitution  of 
this  state,  by  appropriate  legislation,  to  have 
authorized  the  city  of  Jeffersonville,  through 
its  common  council,  to  render  financial  aid 
or  incur  the  indebtedness  which  it  did,  under 
the  circumstances,  in  the  removal  of  the 
county  seat  from  Cbarlestown,  and  its  loca- 
cation  in  the  said  city  of  Jeffersonville;  or,  in 
other  words,  that  the  legislature  might  have 
authorized  the  common  council  of  the  latter 
city,  previous  to  August  8,  1876,  to  exercise 
the  power  which  it  assumed  to  exercise  un- 
der the  ordinance  of  that  date  in  issuing  the 
bonds  for  the  purpose  In  question.     In  sup- 
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port  of  this  Insistence,  we  are  referred  to  the 
holding  of  this  court  In  the  appeal  of  Board 
Com'rs  Jackson  Co.  v.  State,  147  Ind.  476, 
46  N.  E.  908,  and  the  authorities  there  cited. 
In  that  case,  which  pertained  to  the  removal 
of  the  county  seat  of  Jackson  county,  we 
said:  "The  special  benefits  and  conveniences 
whlcji  will  result  to  those  residing  within  the 
Immediate  locality  in  which  a  county  seat  Is 
located  and  maintained,  by  reason  of  the  en- 
hancement of  the  value  of  their  property,  are 
facts  which  are  weU  recognized  by  all,  and 
generally  serve  to  stlmiUate  the  inhabitants 
of  such  localities  In  their  earnest  efforts  to 
secure  the  location  of  the  county  seat  in  their 
own  vicinity;  and  no  doubt  it  was  the  knowl- 
edge of  this  fact  which  prompted  the  legisla- 
ture in  requiring  the  inhabitants  of  the  pox- 
ttcular  township  to  bear  the  burden  of  this 
special  tax  for  the  purpose  designated.  This 
court,  In  Marks  v.  Trustees,  37  Ind.  156.  rec- 
ognized the  doctrine  that  the  lawmaking  pow- 
er may  Impose  the  expense  of  a  public  im- 
provement upon  a  particular  locality  which 
will  receive  benefits  derived  therefrom.  •  »  • 
On  no  view  of  the  question  can  it  be  asserted 
that  the  statute  conflicts  with  the  funda- 
mental law  for  the  reason  that  It  creates  a 
special  district  out  of  the  township  wherein 
the  new  county  seat  Is  to  be  located,  and  con- 
fines the  assessment  of  the  tax  to  construct  the 
new  buildings  to  this  particular  locality.  Coo- 
ley,  Tax'n,  149.  The  legislature,  In  Its  wisdom, 
having  authorized  the  entire  tax  for  the  con- 
struction of  these  new  buildings  to  be  assessed 
against  the  taxable  property  of  those  whom 
in  reason  it  considered  would  be  Immediately 
benefited  by  the  relocation  of  the  county  seat, 
we  are  aware  of  no  provisions  of  our  consti- 
tution, under  the  circumstances,  which  would 
deny  it  the  power  to  place  the  whole  burden 
where  It  deemed  it  proper  to  rest"  We  con- 
cur with  counsel  in  their  contention;  and,  in 
view  of  the  principles  asserted  in  the  case 
from  which  we  have  quoted,  and  those  af- 
firmed In  the  well-considered  (laaes  therein 
cited,— especially  in  that  of  Marks  v.  Trus- 
tees, 37  Ind.  156,— their  claim  or  contention  In 
this  respect  is  amply  supported  by  the  au- 
thorities. It  would  certainly  seem  that  the 
same  principle  which  permits  municipal  cor- 
porations, by  legislative  authority,  to  make 
donations  or  incur  indebtedness  in  aid  of  the 
location  within  their  limits  of  railroads  and 
other  public  Improvements  of  a  like  nature 
and  benefit  to  the  public  Is  applicable,  and 
serves  to  sustain  the  doctrine  for  which  coun- 
sel contend.  The  power  of  taxation  must  be 
exercised  for  a  public  purpose,  and  unless  re- 
stricted, however,  by  some  provision  of  fun- 
damental law,  It  may  be  exercised  or  confer- 
red by  the  legislature  to  an  unlimited  extent 
It  Is  certainly  a  fact,  and  one  well  recognized, 
that  the  location  of  a  county  capital  or  seat 
of  justice  at  a  particular  town  or  city,  and 
the  erection  therein  of  the  necessary  county 
buildings,  and  the  administration  thereat  of 
all  the  affairs  or  public  business  of  the  coun- 


ty, are  matters  of  public  concern,  and  much 
to  b^  desired  by  the  inhabitants  of  such  town 
or  city,  immediately  and  especially  benefited 
thereby  in  many  respects.  The  location  of  a 
county  seat  therein,  in  view  of  all  the  inci- 
dental benefits  and  advantages  derived  there- 
from by  the  citizens  of  the  place  in  general, 
may  certainly  be  considered  of  such  benefit 
to  and  enhancement  of  all  the  property  there- 
in as,  under  the  circumstances,  would  justify 
the  legislature,  in  its  discretion,  in  authorizing 
the  entire  burden  of  the  expenses  Incident  to 
such  location  to  be  laid  upon  the  property  of 
the  particular  district  composed  of  the  terri- 
tory within  the  limits  of  such  municipal  cor- 
poration, by  providing  for  the  discharge  or 
payment  thereof  by  taxes  levied  upon  all  the 
property  in  such  district  subject  to  taxation. 
That  this  right  or  power  is  vested  in  the 
state,  to  be  exercised  or  conferred  by  it 
through  its  legislature  in  the  light  of  the 
principles  advanced  or  asserted  In  Board 
Com'rs  Jackson  Co.  v.  State,  supra,  and  the 
authorities  therein  cited,  cannot  be  success- 
fully denied.  A  city,  like  other  municipal 
corporations,  serves  but  as  an  agency  or  in- 
strumentality in  the  hands  of  the  legislature 
to  carry  out  Its  will  in  regard  to  local  gov- 
ernmental functions  and  internal  concerns. 
DUl.  Mun.  Corp.  U  20,  21;  Beach,  Pub.  Corp. 
i§  5,  478;  15  Am.  &  Eng.  Enc.  Law,  pp.  952, 
953;  Center  School  Tp.  v.  State,  150  Ind.  168, 
49  N.  E.  961.  Subject  to  the  restrictions  of 
the  state  and  federal  constitutions,  the  legis- 
lature would  seem  to  have  complete  power 
and  control  over  municipal  corporations.  E!s- 
pecially  is  this  true  in  reference  to  authoriz- 
ing them  to  contract  debts,  and  to  issue  and 
sell  negotiable  bonds  and  other  evidences  of 
such  indebtedness.  Simonton,  Mun.  Bonds,  $ 
284. 

Counsel  for  appellees  assert  that  in  view  of 
the  fact  that  this  Is  the  first  opportunity  that 
a  holder  of  any  of  these  bonds  has  had  to 
be  heard  in  regard  to  their  validity,  and  in 
consideration  of  the  contention  of  appellant's 
counsel,  whereby  they  assail  the  bonds  as  in- 
curably invalid,  and  ask  this  court  to  ad- 
judge, in  effect,  that  the  holders  thereof  are 
without  remedy  in  the  premises,  and  that  the 
citizens  of  JeffersonvlUe  are  entitled  to  enjoy 
the  benefits  which  they  have  received  as  a 
result  of  the  expenditure  of  the  money  for 
which  these  bonds  were  issued  and  sold,  and 
at  the  same  time  be  permitted  to  repudiate 
what,  under  the  circumstances,  they  ought  to 
consider  as  just  and  binding  obligations, 
therefore,  in  view  of  all  this,  they  feel  justi- 
fied in  citing  us  to  a  statute  which  they  In- 
sist is  not  shown  to  have  been  considered  in 
Myers  v.  City  of  JeffersonvlUe,  supra.  The 
provisions  of  this  law,  they  contend,  will  sus- 
tain the  acts  of  the  city  In  Incurring  the  in- 
debtedness in  aid  of  the  construction  of  the 
public  buildings  rendered  necessary  by  the  re- 
moval and  location  of  the  county  seat  It  is 
then  claimed  that  by  an  act  approved  March 
9,  1875  (Acts  1875,  p.  34;   1  Davis'  Re».  St 
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1876,  p.  37S),  which  relates  to  public  grohnds 
and  public  bulldlngrs  on  the  relocation  of  coun- 
ty seats,  under  the  provisions  of  section  2, 
the  county  authorities  of  Clark  county  were 
given  the  right  to  accept  donations  towards 
the  expenses  of  constructing  public  buildings 
In  connection  with  the  relocation  of  the  coun- 
ty seat.  Section  2  provides  as  follows: 
"Whenever  •  •  •  there  shall  be  paid  or  do- 
nated towards  a  court-house  and  the  neces- 
sary ofBces  at  the  new  county-seat,"  etc. 
The  further  claim  Is  then  advanced  by  coun- 
sel that  the  provisions  of  section  60  of  the 
general  system  of  laws  relating  to  the  Incor- 
poration of  cities  (see  1  Davis'  Rev.  St.  1876, 
p.  298;  section  S152,  Rev.  St  1881;  section 
3G12,  Rev.  St  1894)  must  be  construed  along 
with  the  provisions  of  section  2  of  the  act  of 
March  9,  1875,  supra;  and,  when  so  con- 
strued, it  is  contended  that  this  latter  section 
must  be  held  sufficient  to  have  empowered 
the  city  of  Jeftersonville  to  make  donations 
in  money  or  bonds  to  aid  in  the  construction 
of  the  court  house  and  other  public  building^s 
of  the  county  at  said  olty,  which,  as  Insisted, 
ought  to  be  held  public  Improvements,  within 
the  meaning  of  section  60,  supra.  The  great- 
er part  of  the  provisions  of  this  section  of 
the  statute  deals  with  the  power  conferred  by 
the  legislature  upon  an  Incorporated  city,  on 
the  petition  of  a  majority  of  Its  resident  free- 
holders, to  subscribe  to  the  stock  of  railroads 
and  other  roads,  or  to  make  donations  in  mon- 
ey or  bonds  to  aid  bx  the  construction  of  such 
works.  It  also  permits  donations  by  a  city, 
in  money  or  bonds.  In  aid  of  "public  improve- 
ments or  public  works."  Without  elaborat- 
ing upon  the  question  thus  presented  by  coun- 
sel, in  regard  to  the  construction  or  Interpre- 
tation of  the  statute  mentioned,  we  are  of  the 
opinion  that  their  contention  Is  not  tenable, 
and  cannot  be  sustained.  When  the  scope  of 
this  statute  Is  considered,  the  clause  "public 
Improvements  or  public  works"  cannot  be  so 
extended  or  construed  as  to  authorize  the 
city  to  rmder  aid,  by  donation  in  money  or 
bonds.  In  locating  therein  the  seat  of  Justice 
and  constructing  the  necessary  county  build- 
ings; and  we  are  compelled  to  adhere  to  the 
exposltlOTi  of  the  law  given  in  Myers  v.  City 
of  JeffersonvIUe,  supra,— that  the  city  was  not 
Invested  at  the  time  with  legislative  author- 
ity to  Incur  the  indebtedness  and  Issue  the 
bonds  in  question.  But  It  may  at  least  be 
said,  we  think,  that  the  provisions  of  this 
section  afford  a  semblance  or  color  of  legal 
authority  for  the  action  of  the  city  In  issu- 
ing its  bonds  for  the  purpose  as  it  did.  In 
view  of  this  feature  of  the  case,  nothing  be- 
ing disclosed  to  the  contrary.  It  will  not  be 
unr<°a8onable  to  presume  that  the  common 
council  of  the  city  of  JeffersonvIUe  relied  on 
this  statute,  and,  upon  the  petition  of  a  ma- 
jority of  the  resident  freeholders  thereof,  ex- 
ercised thereunder  the  power  which  It  did. 
It  is  more  reasonable  to  Indulge  In  this  pre- 
sumption, under  the  circumstances,  than  in 
one  that  would  place  the  city  authorities  In 


the  attitude  of  exercising  authority  without 
any  color  or  semblance  of  law  whatever. 

Granting  the  power  of  the  legislature,  un- 
der our  constitution,  as  we  must,— foi  no 
sufficient  reason  Is  shown  for  denying  it,— 
to  have  originally  authorized  the  common 
council  of  the  city  of  JeffersonvIUe  to  issue 
and  negotiate  bonds  to  obtain  money  for  the 
payment  of  the  Indebtedness  incurred  by  the 
city  as  a  donation,  to  effectuate  the  purpose 
or  object  heretofore  mentioned,  we  may  next 
proceed  to  Inquire  In  regard  to  the  power  of 
the  legislature,  under  the  circumstances,  to 
subsequently  ratify,  confirm,  and  legalize  that 
which  It  originally  might  have  empowered 
the  city  to  do,  and  whether  such  legislation 
inay,  in  effect  be  considered  the  equivalent 
of  legislative  authority  In  the  first  Instance, 
and  to  operate  with  Uke  effect  There  can 
be  no  doubt  In  regard  to  the  Intent  or  mean- 
ing of  the  ratifying  act  of  1887.  The  leg- 
islature. In  the  first  section,  distinctly  de- 
clares that  certain  bonds  or  instruments,  to 
the  amount  of  $87,000,  issued  under  an  ordi- 
nance of  the  common  councU  of  the  city  of 
JeffersonvIUe  on  the  8th  day  of  August  1876, 
due  and  payable  20  yeara  after  date,  "are 
hereby  ratified,  confirmed  and  declared  to  be 
legal  and  vaUd  obligations  of  such  city  and 
the  said  ordinance  of  the  common  council  and 
all  acts  done  In  respect  to  the  Issue  of  such 
■bonds  are  hereby  ratified,  confirmed  and 
made  legal."  Section  2  provides  that  the 
common  councU  of  said  city  may  refund  said 
bonds  by  issuing  in  exchange  therefor  other 
bonds  of  equal  amount  and  may  fix  the  time 
and  place  of  payment  and  the  rate  of  inter- 
est. It  Is  then  declared  that,  when  refund- 
ing bonds  have  been  Issued,  no  action  or  pro- 
ceedings shaU  be  institnted  by  the  city,  or 
any  other  peraon  or  persons,  the  object  of 
which  shall  be  to  Impair  the  validity  or  se- 
curity of  such  refunding  txmds;  nor  shall  any 
defense  be  interposed  to  any  action  by  the 
city,  or  other  persons,  the  object  of  which 
defense  shall  be  for  a  Uke  purpose.  Section 
3  dispenses  with  notice  In  the  event  refund- 
ing bonds  are  Issued,  unless  required  by  the 
common  councH.  Section  4  declares  an  emer- 
gency for  the  Immediate  taking  effect  of  the 
act.  It  is  conceded  by  counsel  for  appel- 
lant that  there  is  no  constitutional  restric- 
tion In  this  state  against  a  passage  by  the  leg- 
islature of  what  is  denominated  a  curative 
or  legalizing  statute;  but  It  Is  Insisted,  bow- 
ever,  that  as  there  was  an  entire  lack  of  leg- 
islative authority  upon  the  part  of  the  city 
of  JeffersonvIUe  to  incur  the  debt  and  Issue 
the  bonds  as  it  did,  therefore  the  statute  in 
controversy  cannot  in  effect  operate  to  sup- 
ply the  original  antjtorlty  which  was  lacking, 
but  can  only  operate  to  cure  irregularities 
and  dispense  with  certain  formaUtles,  etc. 
Appellant's  counsel  further  contend  that  the 
act  in  question  virtually  creates  the  indebt- 
edness in  dispute,  and,  as  the  facts  In  the 
case  disclose  that  the  city  of  JeffersonvIUe  on 
and  after  AprU  21, 1896,  was  Indebted  in  ex- 
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cess  of  2  per  cent  of  the  value  of  Its  taxable 
property,  therefore  the  statute  Is  violative  of  ar- 
ticle 13,  f  1,  Const.,  as  amended  March  14, 
1881.  The  purpose  or  object  of  the  act  plain- 
ly was  to  legalize  and  validate  the  acts  of  the 
city,— the  latter,  as  heretofore  stated,  being 
but  an  agency  or  Instrumentality  In  the  hands 
of  the  legislature,— by  ratifying  and  confirm- 
ing the  authority  assumed,  which,  as  we  have 
seen,  might  have  been  originally  conferred, 
and  the  exercise  thereof  lodged  In  the  city's 
common  council;  It  being  a  matter  over 
which  the  latter  would  have  had  Jurisdiction 
In  the  event  such  authority  had  been  origi- 
nally conferred  upon  the  d^.  The  object  or 
intent  of  the  legislature  In  the  enactment  of 
the  statute  was  to  fully  validate  the  bonds 
In  all  respects,  and  to  make  them  binding  ob- 
ligations, 80  far  as  the  legislature  could, 
whether  their  Invalidity  consisted  In  the  ab- 
sence of  authority  to  Issue  them  for  the  pur-, 
pose  mentioned,  or  existed  on  account  of  any 
Irregularities  or  Informalities  by  wlilch  they 
might  be  afitected.  This  purpose  or  object, 
we  are  constrained  to  bold,  was  accomplished 
by  the  act  In  controversy,  and  that  the  law- 
making power  thereby  ratified,  confirmed, 
and  made  legal  the  unauthorized  power  or 
authority  which  the  city,  through  its  council, 
assumed  to  exercise.  In  its  effect  and  oper- 
ation the  act  must  be  held  equivalent  to  con- 
ferring original  legislative  authority  upon  the 
city  of  JeffersonvlUe,  which  would  have  au- 
thorized It  to  Incur  the  Indebtedness  and  Issue 
the  bonds  to  obtain  the  necessary  means  to 
defray  the  debt;  and  these  obligations  must 
therefore  be  considered  In  the  same  light  as 
though  they  were  valid  ab  Initio,  unless  the 
curative  statute  can  be  said  to  be  open  to 
the  objections  urged  against  It  by  appellant 
That  the  legislature  has  the  power  to  enact 
legislation  of  the  character  of  that  In  ques- 
tion, in  the  absence  of  constitutional  restrict 
tlons,  either  federal  or  state,  where  vested 
rights  have  not  intervened,  Is  well  affirmed 
and  settled  by  many  decisions,  not  only  in 
this  Jurisdiction,  but  elsewhere.  Among  the 
number,  we  cite  the  following:  Walpole  v. 
Elliott  18  Ind.  258;  Slthln  v.  Board,  66  Ind. 
109;  Marks  v.  Trustees,  supra;  Gardner  v. 
Haney,  86  Ind.  17;  Cookerly  v.  Duncan,  87 
Ind.  332;  Bank  v.  Miller,  91  Ind.  441;  Kelly 
V.  State,  92  Ind.  236;  Johnson  v.  Board,  107 
Ind.  15,  8  N.  E.  1;  Bronson  v.  Klnzie,  1 
How.  331;  Gelpcke  v.  City  of  Dubuque,  1 
Wall.  175;  Thomson  v.  Lee  Co.,  3  Wall.  327; 
City  V.  Lamson,  9  Wall.  477;  New  Orleans 
V.  Clark,  95  U.  S.  644;  Mattlngly  v.  District 
of  Columbia,  97  U.  8.  687;  Pompton  v.  Coop- 
er Union,  101  U.  S.  196;  Read  v.  City  of 
Plattsmouth,  107  U.  S.  568,  2  Sup.  Ct  208; 
Qulncy  v.  Cooke,  107  U.  S.  549,  2  Sup.  Ct 
C14;  Jonesboro  City  v.  Cairo  &  St  L.  R.  Co., 
110  U.  S.  192,  4  Sup.  Ct  67;  Anderson  v.  San- 
ta Anna  Tp.,  116  U.  S.  .356,  6  Sup.  Ct  413; 
Bolles  V.  Brimfield,  120  V.  S.  759,  7  Sup.  Ct 
736;  City  of  Bridgeport  v.  Housa tonic  R.  Co., 
15  Conn.  475;   Lycoming  v.  Union,  15  Pa.  St 


166;  Sharpless  v.  Mayor,  etc,  21  Pa.  St  147; 
State  V.  Mayor,  etc.,  of  Charleston,  10  Rich. 
Law,  491;  Simonton,  Mun.  Bonds,  §§  256, 
2.57;  Cooley,  Const.  Llm.  466;  Beach,  Pub. 
Corp.  §  904. 

The  supreme  court  of  the  United  States,  it 
will  be  seen  upon  the  examination  of  its  de- 
cisions, has  repeatedly  affirmed  and  adhered 
to  the  doctrine  that  where  municipal  corpo- 
rations have  issued  bonds,  or  other  evidences 
of  indebtedness,  which  at  the  time  of  their 
Issue  were  unauthorized.  It  is  within  the 
power  of  the  legislature  to  validate  and  le- 
galize such  issue  by  subsequent  curative  leg- 
islation. Such  ratifying  or  legalizing  act  of 
the  legislature,  as  tiie  authorities  assert,  is 
of  the  nature  of,  or,  rather,  analogous,  to,  a 
ratification  by  the  principal  of  the  unauthor- 
ized acts  of  the  person  who  assumed  to  be 
his  agent  The  act  of  the  latter  had  no  va- 
lidity of  Itself,  but  the  ratifying  act  of  the 
principal  is  of  the  same  and  equal  import 
in  all  respects  as  original  authority.  Marks 
V.  Trustees,  supra;  Sithln  v.  Board,  supra; 
Belolt  V.  Morgan,  7  Wall.  619;  Grenada  Co. 
Sup'rs  V.  Brogden,  112  U.  S.  261,  5  Sup.  Ct 
125;  Mattingly  v.  District  of  Columbia,  su- 
pra; Pompton  V.  Cooper  Union,  supra;  Per- 
sons V.  McKibben,  5  Ind.  261;  Express  Co. 
V.  Rawson,  106  Ind.  215,  6  N.  B.  337;  Bolton 
Partners  v.  Lambert,  41  Ch.  Dlv.  295.  In 
Marks  v.  Trustees,  supra,  the  board  of  com- 
missioners of  Tippecanoe  county  made  an  or- 
der donating  $50,000  for  the  purpose  of  se- 
curing the  location  of  an  agricultural  college 
in  that  county.  This  action  of  the  board  of 
commissioners  was  subsequently  ratified  by 
the  legislature,  and  the  questions  in  regard 
to  the  Invalidity  of  the  orSer  of  the  board, 
on  account  of  lack  of  legislative  authority, 
and  also  In  respect  to  the  effect  of  the  cura- 
tive legislation,  were  presented  to  the  con- 
sideration of  this  court  in  that  appeal.  In 
the  course  of  the  opinion  in  that  case,  Wor- 
den,  J.,  speaking  as  the  organ  of  this  court 
said:  "We  come  to  the  question  as  to  the 
power  of  the  board  to  make  the  order.  No 
statute  has  been  cited,  and  we  are  not  aware 
of  the  existence  of  any,  in  force  at  the  time, 
that  authorized  the  making  of  the  order.  It 
follows  that  the  order  was  made  without 
legislative  authority.  Still,  it  was  not  void 
In  that  absolute  sense  that  made  it  incapa- 
ble of  ratification.  If  a  party,  without  au- 
thority, but  professing  to  act  as  the  agent  of 
another,  does  an  act  in  the  name  of  his 
8upi>o8ed  principal,  the  act  is  not  absolutely 
void,  but  may  be  ratified  by  the  supposed 
principal;  and,  when  so  ratified,  it  Is  as 
valid  as  If  the  pretended  agent  had  had  full 
authority  when  the  act  was  done.  That  an 
order  of  the  board  of  commissioners,  made 
without  authority  of  law,  may  be  ratified 
and  rendered  valid  and  effectual.  Is  estab- 
lished by  the  numerous  cases  in  this  court 
upholding  the  act  of  March  3,  1865  (3  Davis" 
Ind.  St  p.  565),  legalizing  bonds,  orders,  and 
appropriations  made  for  the  purpose  of  pro- 
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caring  or  fumisblng  volunteers  and  drafted 
men,"  etc.  In  Johnson  v.  Board,  supra,  this 
court  said:  "There  Is  no  inhibition  in  the 
constitution  against  the  passage  of  retro- 
spective statutes.  That  such  statutes  may 
l)e  passed  by  the  legislature,  in  the  absence 
of  a  constitutional  inhibition,  is  well  set- 
tled. And  especially  is  this  so.  If  the  effect 
of  the  statute  Is  In  accoi-d  with  Justice,  equi- 
ty, and  sound  public  policy.  And  hence  such 
statutes  have  been  sustained  where  their 
effect  was  to  render  valid  contracts  which 
but  for  them  would  have  been  void.  *  •  • 
It  Is  settled  by  our  decisions,  and  the  au- 
thorities elsewhere,  that  curative  or  retro- 
spective statutes  may  cure  defects  and  Ir- 
regularities In  proceedings,  even  though  the 
defects  and  irregularities  are  so  flagrant  as 
to  render  the  proceedings,  for  all  practical 
and  enforceable  purposes,  null  and  void." 
Again,  on  page  23,  107  Ind.,  and  page  4, 
8  N.  E.,  of  the  opinion  In  this  case,  it  is 
said:  "Applying  the  above  rulings,  and  the 
rule  upon  which  they  rest,  to  the  case  be- 
fore us,  it  may  well  be  said  that  as  the  leg- 
islature might,  in  the  first  instance,  have 
provided  by  general  law  for  the  location  and 
opening  of  free  gravel  roads  by  the  county 
boards  at  any  session,  so  it  can  by  subse- 
quent curative  or  retrospective  general  law 
legalize  and  validate  all  such  proceedings 
taken  and  had  at  any  session  of  such  boards. 
The  curative  act  of  1885,  therefore,  is  not 
objectionable  on  the  ground  that  It  is  retro- 
spective." In  the  case  of  Mattlngly  t.  Dis- 
trict of  Columbia,  supra,  Justice  Strong, 
speaking  as  the  organ  of  the  supreme  court 
of  the  United  States,  in  the  opinion  on  page 
689,  said:  "Were  It  conceded  that  the  board 
of  public  worlds  had  no  authority  to  do  the 
work  that  was  done  at  the  time  when  it 
was  done,  and  consequentiy  no  authority  to 
make  an  assessment  of  a  part  of  Its  cost 
upon  the  complainants'  property,  or  to  as- 
sess In  the  manner  In  which  the  assessment 
was  made,  the  concession  would  not  dis- 
pose of  the  case,  or  establish  that  the  com- 
plainants have  a  right  to  the  equitable  re- 
lief for  which  they  pray.  There  has  been 
congressional  legislation  since  1872,  the  ef- 
fect of  which  upon  the  assessments  Is  con- 
trolling. There  were  also  acts  of  the  leg- 
islative assembly  of  the  District  which  very 
forcibly  Imply  a  confirmation  of  the  acts  and 
assessments  of  the  board  of  which  the  bill 
complains.  If  congress  or  the  legislative  as- 
sembly had  the  power  to  commit  to  the 
board  the  duty  of  making  the  improvements, 
and  to  prescribe  that  the  assessments  should 
be  made  in  the  manner  in  which  they  were 
made.  It  bad  power  to  ratify  the  acts  which 
It  might  have  authorized.  And  the  ratifica- 
tion, if  made,  was  equivalent  to  an  original 
authority."  In  Pompton  v.  Cooper  Union, 
101  U.  8.,  on  page  202,  the  same  court  again 
«ald:  "In  cases  like  this,  legislative  ratifi- 
cation l«  the  equivalent  of  original  author- 


ity, and  what  is  clearly  Implied  In  a  stat- 
ute is  as  effectual  as  what  Is  expressed. 
•  •  •  "Whether  this  statute  was  a  ratifi- 
cation of  the  sale  of  the  bonds  as  made,  if 
such  ratification  were  needed.  Is  a  point 
which  the  view  we  take  of  the  case  ren- 
ders It  unnecessary  to  consider.  It  was  cer- 
tainly a  clear  recognition  of  Pompton  as 
one  of  the  townships  authorized  to  Issue 
bonds  In-  aid  of  the  railroad  company,— a  leg- 
islative construction  entitied  to  great  re- 
spect" In  Belolt  V.  Morgan,  7  Wall.,  on 
page  624  of  the  opinion,  It  Is  said:  "When- 
ever it  has  been  presented,  the  ruling  has 
been  that.  In  cases  of  bonds  Issued  by  mu- 
nicipal corporations  under  a  statute  upon  the 
subject,  ratification  by  the  legislature  is  In 
all  respects  equivalent  to  original  authority, 
and  cures  all  defects  of  power.  If  such  de- 
fects existed,  and  all  liTegularities  in  its 
execution.  The  same  principle  has  been  ap- 
plied in  the  courts  of  the  states.  This  court 
has  repeatedly  recognized  the  validity  of 
private  and  curative  statutes,  and  given 
them  full  effect,  where  the  Interests  of  pri- 
vate Individuals  were  alone  concerned,  and 
were  largely  involved  and  affected."  The 
ratifying  act  of  1807  cannot  be  said  to  fasten 
unwUllngly  upon  the  city  the  Indebtedness, 
and  thereby  compel  Its  payment.  In  a 
sense,  it  simply  gives  effect  to  the  will  of  the 
city,  as  expressed  by  It  In  1876,  through  Its 
common  council,  and,  no  doubt,  also  rati- 
fies the  desire  of  a  large  majority  of  the  resi- 
dent freeholders,  expressed,  presumably,  to 
the  common  council,  by  means  of  petition  or 
otherwise.  The  council,  as  we  have  seen,  in 
the  refunding  ordinance  of  April  21,  1806, 
declared  the  bonds  to  be  Just  obligations  of 
the  city,  and  that  their  validity  had  never 
been  called  In  question.  These  bonds  had 
existed  unchallenged  for  a  period  of  nearly 
20  years  after  their  execution,  and  after 
the  city  had  derived  the  benefits  of  their 
proceeds,  and  not  until  the  institution  of  the 
suit  In  the  Myers  Case,  so  far  as  we  are  ap- 
prised, was  their  validity  assailed. 

The  contention  of  appellant's  counsel,  that 
the  legislature  was  not  empowered  to  enact 
the  statute  In  dispute,  for  the  reason  that  It 
creates  a  debt,  and  thereby  the  city  at  the 
time  of  its  passage  became  indebted  in  ex- 
cess of  the  constitutional  limit  fixed  by  sec- 
tion 1,  art  13,  as  amended  March  14,  1881, 
is  not  tenable.  The  legislature  by  the  act  in 
question  neither  created  nor  professed  to 
create  a  debt  It  simply  recognized  the  In- 
debtedness and  bonds  as  having  an  existence 
In  1876,  and  ratified,  confirmed,  and  legalized 
them.  The  appellant  recognizes  In  his  com- 
plaint that  the  statute  did  not  create  the 
debt,  for  therein  he  avers  that  the  indebted- 
ness for  which  the  bonds  were  issued  was  In- 
curred by  the  city  prior  to  August  9,  1876. 
While  it  is  true  that  the  bonds  which  evi- 
denced the  indebtedness  in  dispute,  strictiy 
speaking,  were  not  at  the  time  of  their  execu- 
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tion  and  sale,  In  1876,  Impressed  with  such 
validity  as  to  make  them  binding  and  en- 
forceable obllgadons  of  the  city,  stlU  they 
were  not  Invalid  to  the  extent  of  rendering 
them  Incapable  of  ratification  by  the  prin- 
cipal, the  lawmaking  power  of  the  state;  and 
(n  a  sense,  at  least,  they  did  exist  as  an  in- 
debtedness of  the  city  from  the  time  of  their 
issue  and  sale,  subject,  however,  to  the  re- 
quired ratification  by  the  legislature,  and 
this  act  of  the  latter  must  be  deemed  to 
make  them,  from  the  beginning,  a  valid  and 
subsisting  indebtedness.  This  indebtedness 
was  not  incurred,  nor  the  bonds  Issued,  in 
defiance  of  law.  They  were  simply  impress- 
ed with  the  lack  of  authority  of  tiie  issuing 
pai-ty,  which,  as  we  have  seen,  might  have 
been  previously  conferred.  As  heretofore 
said,  a  curative  act,  under  such  circumstan- 
ces, is  analogous  to  the  ratification  by  the 
principal  of  the  assumed  authority  of  his 
agent,  which  ratification  relates  back  and 
binds  the  principal  in  like  manner  and  to  a 
like  extent  as  though  the  authority  assumed 
had  been  given  In  advance.  In  the  case  of 
contracts  by  the  agent,  under  an  authority 
assumed  by  him,  no  new  or  additional  con- 
sideration Is  required  to  support  the  ratifica- 
tion by  the  principal;  for  by  adopting  the 
contract  he  accepts  it  as  duly  authorized  by 
him  from  the  beginning,  with  the  original 
consideration.  1  Am.  &  Eng.  Enc.  Law  (New 
Ed.)  p.  1181;  Express  Co.  v.  Rawson,  supra. 
Such  ratification  or  confirmation  by  relation 
back  affects  the  original  unauthorized  con- 
tract or  transaction,  so  that,  as  between  the 
parties,  their  rights  and  Interests  are  consid- 
ered, in  legal  contemplation,  as  arising  at  the 
time  of  the  original  act  or  contract,  and  not 
merely  from  the  time  of  ratification.  A  suit 
to  enforce  the  obligation  assumed  by  the  rat- 
ifler  Is  founded  upon  th«  original  transaction 
or  contract,  and  not  upon  the  act  of  ratifica- 
tion. Grant  v.  Beard,  50  N.  H.  129;  Drake- 
ly  V.  Gregg,  8  Wall.  242.  In  reason,  and  In 
the  light  of  the  authorities  to  which  we  have 
referred,  the  bonds  ratified,  legalized,  and 
made  valid  by  the  curative  act  of  the  legisla- 
ture must  be  considered,  in  legal  contempla- 
tion, to  all  Intents  and  purposes,  as  though 
they  had  been  valid  and  subsisting  obliga- 
tions of  an  Indebtedness  against  the  city  at 
the  date  of  their  issue,  in  August,  1876.  At 
that  time  there  existed  no  constitutional  pro- 
vision limiting  the  indebtedness  of  cities;  and, 
to  reaffirm  what  we  have  heretofore  said, 
there  was  nothing  In  our  fundamental  law 
which  would  have  prohibited  the  city  of  Jef- 
fersonvllle,  under  legislative  authority,  from 
incurring  the  bonded  indebtedness  for  the 
particular  purpose  as  it  did.  It  is  settled  that 
the  constitutional  amendment  of  March  14, 
1881,  Is  prospective,  and  not  retrospective; 
and  it  does  not.  In  terms,  forbid  the  legisla- 
ture from  legalizing  previous  acts  of  political 
or  municipal  corporations.  Neither  does  It 
operate  so  as  to  aftect  the  bonds  of  such  cor- 


porations issued  prior  to  its  taking  effect,, 
nor  to  prohibit  the  refunding  thereof;  and 
the  act  In  question,  under  the  facts,  cannot 
be  said  to  be  In  conflict  therewith.  Powell 
V.  City  of  Madison,  107  Ind.  106,  8  N.  E.  31; 
Myers  v.  (!ity  of  JeffersonviUe,  supra;  Cooley, 
Const  LIm.  77.  In  the  appeal  of  Powell  v. 
City  of  Madison,  supra,  this  court,  speaking 
in  regard  to  the  operation  of  this  amendment 
of  our  constitution,  said:  "Its  operation  was 
only  prospective.  Where  the  limit  of  a  two 
per  centum  indebtedness  had  already  been 
reached,  it  prohibited  the  contracting  of  any 
new  or  further  indebtedness;  and,  where- 
that  limit  had  not  been  reached,  it  simply  re- 
strained municipal  corporations  from  Incur- 
ring new  debts  in  excess  of  such  limit.  Con- 
sequently the  only  effect  which  the  adoption 
of  the  constitutional  amendment  now  before 
us  had  upon  the  sections  of  the  statute  under 
consideration  was  to  limit  their  application 
to  the  Indebtedness  of  a  city  or  town  which 
had  been  contracted  prior  to  the  14th  day  of 
March,  1881,  and  to  such  as  has  been  since 
incurred,  not  In  excess  of  the  two  per  centum 
limit  upon  the  value  of  Its  taxable  property. 
As  the  ordinance  set  out  In  the  complaint  pro- 
poses to  fund  only  Indebtedness  which  bad 
been  contracted  prior  to  said  14th  day  of 
March,  1881,  it  applies  to  a  class  of  debt» 
not  affected  by  the  constitutional  amend- 
ment in  question,  and  is,  in  consequence,  not 
in  conflict  with  any  of  the  provisions  of  that 
article  of  the  constitution." 

We  have  examined  and  given  due  consid- 
eration to  the  cases  cited  by  counsel  for  ap- 
pellant to  uphold  their-  contention  in  respect 
to  the  invalidity  of  the  legalizing  act  in  con- 
troversy. It  would  unnecessarily  extend  thia- 
oi^Inlon,  were  we  to  elaborate  in  the  consid- 
eration of  these  authorities.  It  Is  suiScient 
to  say  that,  in  the  main,  under  the  circum- 
stances, they  are  not  applicable  to  the  qnes- 
tion  Involved  in  the  case  at  bar.  The  case 
of  Sykes  v.  Mayor,  etc.,  55  Miss.  115,  at  first 
blush  would  seem  to  lend  some  support  to  appel- 
lant's insistence;  but  under  the  facts  In  this  ap- 
peal, and  the  law  applicable  thereto.  It  In  reali- 
ty cannot  be  said  to  sustain  the  questions  which 
counsel  for  appellant  advance.  The  facts  in 
the  case,  briefly  stated,  are:  In  November, 
1869,  the  mayor  and  aldermen  of  the  town  of 
Columbus  caused  to  be  issued,  to  the  Mem- 
phis, Holly  Springs,  Okolona  &  Selma  Railroad 
Company,  a  large  number  of  the  town's 
bonds,  with  coupons  of  interest  attached. 
The  plaintiff  In  error  In  that  case  brought 
an  action  of  debt  on  certain  ones  of  said 
coupons,  which  were  overdue,  and  of  whlcb 
he  was  a  bona  fide  holder  for  value.  A 
demurrer  was  sustained  to  the  plaintiff's  dec- 
laration on  the  ground  that  the  town  of 
Columbus  had  no  power  to  issue,  or  cause 
to  be  Issued,  the  said  bonds  and  coupons. 
In  December,  1869,  a  new  constitution  was- 
adopted  by  the  state  of  Mississippi,  which, 
among  other  things,  forbids  any  city  w  towik 
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to  become  a  stockbolder  In,  or  lend  its  credit 
to,  any  corporation,  etc.,  except  on  the  con- 
dition that  at  an  election  two-thirds  of  the 
electors  of  the  dty  assented  thereto.  After 
the  adoption  of  this  constitution,  the  legisla- 
ture, in  1872,  passed  a  statute  which  de- 
clared that  ail  subscriptions  to  the  capital 
stock  of  said  company  made  by  any  county, 
city,  or  town,  not  made  In  violation  of  the 
constitution  of  the  state,  "are  hereby  legal- 
ized, ratified  and  confirmed."  Laws  Misa 
1872,  c.  75,  5  4.  It  was  conceded  that  these 
iMnds,  before  the  passage  of  the  curative  act, 
were  invalid,  by  reason  of  lacli  of  legislative 
anthorlty  In  the  town  to  issue  the  same. 
The  holding  In  the  Sykes  Case  was  to  the 
effect  that  after  the  Issue  of  the  bonds,  and 
before  the  curative  act  of  1872  bad  been 
passed,  the  new  constitution  had  intervened, 
And  placed  the  legislature  under  a  disability 
which  prevented  It  from  ratifying  the  act, 
and  thereby  disi)enslng  with  the  condition 
requiring  that  two-thirds  of  the  electors  mnst 
give  their  assent  In  the  case  at  bar,  how- 
ever, we  have  seen  that  at  the  time  the 
bonds  were  issued  there  existed  no  constl- 
totional  Inhibition,  conditional  or  otherwise, 
against  the  right  of  the  legislature  to  confer 
upon  the  city  the  anthorlty  which  It  assumed 
to  exercise.  Neither  has  any  fundamental 
restriction  intervened  since  the  issue  of  the 
bonds  which  can  be  construed  to  prevent  the 
legislature  from  ratifying  and  legalizing  the 
acts  of  the  city  leading  up  to  and  including 
their  issue  and  sale;  for  when  they  are  view- 
ed as  an  indebtedness  existing  since  1876,  as 
they  must  be,  for  the  reasons  heretofore 
stated,  the  constitutional  amendment  of  1881 
is  not  applicable. 

In  addition  to  the  objections  which  we 
"have  already  passed  upon,  It  is  said  that  the 
statute  of  1897  is  also  Invalid  for  other  rea- 
sons: First,  that  it,  in  effect,  permits  the 
property  of  the  taxpayers  of  the  city  of  Jef- 
fersonvllle  to  be  taken  without  Just  compen- 
sation, and  is  therefore  violative  of  article 
1,  {  21,  of  the  constitution;  second,  it  denies 
to  the  taxpayers  of  the  city  privileges  and  im- 
munities enjoyed  by  all  other  taxpayers  of 
the  state,  and  hence  Is  in  conflict  with  arti- 
cle 1,  g  23,  of  the  bill  of  rights,  recognized 
by  the  constitution;  third,  that  it  Is  a  legis- 
lative attempt  to  reverse  or  Interfere  with 
the  Judgment  of  this  court  in  Myers  v.  City 
of  JefTersonville,  supra,  and  for  this  reason 
1s  antagonistic  to  article  7,  S  1,  of  the  con- 
stitution. It  is  so  evident  that  the  first  and 
second  contentions  are  so  devoid  of  molt 
that  the  mere  statement  thereof  will  fully 
•expose  that  fact,  and  they  may  be  dismissed 
-without  further  consideration.  In  respect  to 
the  third  objection,  it  may  be  said  that  at 
and  before  the  time  appellant  commenced 
this  action  the  invalidity  of  the  bonds  In 
question  had  been  fully  cured  by  the  act  of 
1897,  tben  In  full  force  and  effect;  and  his 
rights  In  the  premises  must  be  determined 
under  the  law  as  It  existed  then,  and  now  ex- 


ists, and  not  by  the  law  as  It  stood  prior  to  the 
time  he  Instituted  this  suit.  Price  v.  Huey, 
22  Ind.  18;  King  v.  Course,  25  Ind.  202; 
Johnson  v.  Board,  supra. 

It  Is  also  suggested,  or  mildly  Insisted,  that 
the  statute  Is  prohibited  by  the  constitution, 
because  it  is  local  and  special,  instead  of  be- 
ing general  and  of  uniform  operation.  It 
certainly  does  not  fall  within  any  of  the 
cases  enumerated  in  section  22  of  article  4 
of  the  constitution,  and  therefore  it  was  with- 
in the  discretion  of  the  legislature  to  deter- 
mine whether  a  general  law  was  applicable. 
Mode  V.  Beasley,  143  Ind.  306,  42  N.  E.  727; 
Board  Com'rs  Jackson  Co.  v.  State,  supra; 
City  of  Indianapolis  v.  Navin  (Ind.  Sup.)  47 
N.  E.  526. 

If  the  question  of  vested  rights  is  in  any  way 
Involved  by  reason  of  this  statute,  it  is  not 
presented  in  this  appeal;  and,  if  it  arises  in 
favor  of  any  party,  it  may  be  considered 
when  duly  presented  to  this  court  In  our 
Judgment,  the  validity  of  the  bonds,  and  the 
right  of  the  city  to  refund  them,  for  the 
reasons  stated  in  this  opinion,  must  be  sus- 
tained; and  appellant's  right  to  the  injunc- 
tion which  he  seeks  was  properly  denied,  and 
the  Judgment  of  the  lower  court  is  therefore 
affirmed. 

HACKXEY,  J.  (dissenting).  Conceding  that 
ordinarily  the  ratification  of  an  unauthorized 
act  has  the  effect  to  confer  authority  for  the 
act  at  the  time  It  was  aone,  I  am  not  satis- 
fled  that  the  rule,  as  strongly  as  I  have 
stated  ,It  can  be  applied  in  this  case.  The 
bonds  in  question,  at  the  time  of  their  ex- 
ecution, and  continuously  up  to  the  time  of 
the  passage  of  the  act  of  1897,  were  void. 
They  were  as  no  obligations.  As  sometimes 
said,  they  were  as  so  much  blank  paper. 
The  act  of  1897  gives  them  the  first  life  or 
validity  possessed  by  them.  Its  practical  ef- 
fect is  to  create,  for  the  city,  a  debt  in  the 
amount  of  the  bonds.  I  do  not  dwell  upon 
the  question  of  legislative  i>ower  to  create  a 
debt  for  a  city;  but  where  the  debt  Is  given 
life  and  vigor  at  a  time  when,  under  the 
constitution,  a  debt  could  not  be  created  by 
the  city,  even  with  express  legislative  au- 
thority, I  do  not  feel  satisfied  that  they  could 
be  rendered  a  debt  valid  by  relation  back  to 
the  time  of  their  execution.  Before  the  act 
the  city  did  not  owe  the  amount  of  the  bonds. 
The  bonds  did  not  represent  a  debt  To 
make  them  a  debt  is  an  act  exceeding  the 
limits  prescribed  by  the  constitution.  I  firm- 
ly believe  that,  If  the  debt  could  not  have 
been  validly  created  in  1897  by  authority 
of  the  general  assembly,  there  could  exist  no 
power  to  ratify  or  create  a  debt  by  relation 
back  to  a  time  when  power  did  exist  This 
question  relates  to  the  power  of  the  general 
assembly,  as  It  is  limited  by  the  constitution. 
Under  that  Instrument  there  is  no  power  to 
create  the  debt  and,  as  I  believe,  no  power 
to  ratify  it  and  give  It  relation  back  to  a 
time  when  power  did  exist    In  other  words. 
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the  power  to  ratify  exists  only  where  the 
power  exists  to  authorize  the  act  Bought  to 
be  ratified. 


(151  Ind.  687) 

KRENZER  v.  PITTSBURGH,  C,  0.  &  ST. 
L.  RY.  CO. 

(Supreme  Ck>urt  of  Indiana.    Dec.  16,  1898.) 

CONTRIBL'TORT  NeOLIGENCK  —  NkGLIOEJTCE    AFTER 

Enowledob  op  Plaihtiff'b  Peril— Gen- 
bral  and  speciai.  findings. 

1.  Though  an  injured  person  is  placed  in  peril 
by  his  own  negligence,  he  can  recoTer  if  the 
person  inflicting  the  injury  could,  after  discov- 
ering the  situation,  have  prevented  the  injury 
by  ortlinary  care. 

2.  Such  rule  does  not  apply  where  plaintiff 
was  injured  by  a  train  while  asleep  on  the 
track,  and  the  persons  in  charge  of  the  train, 
though  negligent  in  proceeding  at  excessive 
speed,  and  in  failing  to  ring  the  bell,  did  not 
know  of  his  presence  in  time  to  have  avoided 
the  injury. 

3.  Special  findings  that  plaintiff,  a  boy  7% 
years  old,  went  to  sleep  on  a  railroad  track, 
and  that  he  knew  that  trains  were  run  there- 
on, and  had  capacity  sufficient  to  understand 
that,  if  he  remained  on  the  track,  he  was  liable 
to  be  run  over,  show  contributory  negligence  so 
conclusively  as  to  prevail  over  a  general  verdict 
for  plaintiff. 

McCabe,  J.,  dissenting. 

Petition  for  rehearing.    Overruled. 
For  former  opinion,  see  43  N.  E.  6^. 

Beclcett  &  Doan,  Christian  &  Christian,  and 
Smith  &  Korbly,  for  appellant  Sam'l  O. 
Pickens,  for  appellee. 

HOWARD,  J.  We  have  given  careful  con- 
sideration to  the  learned  argument  of  coun- 
sel In  support  of  the  petition  for  a  rehear- 
ing. Nothing  said,  however,  has  been  suffi- 
cient to  convince  us  that  the  rule  heretofore 
enforced  by  this  court  in  relation  to  contribu- 
tory negligence  in  Injury  cases  should  not  be 
maintained.  There  is  no  doubt,  and  never 
has  been,  that,  If  a  person  is  Injured  by  the 
act  of  another,  the  injured  person  will  there- 
by have  a  right  of  action  for  damages,  even 
though  he  was  himself  not  free  from  fault, 
provided  only  the  person  injuring  him  knew 
of  his  condition,  and  could,  with  ordinary 
care,  have  avoided  the  injury  complained  of. 
In  the  recent  case  of  Railway  Co.  v.  Stick, 
143  Ind.  449,  41  N.  E.  365,  it  was  said,  citing 
Railway  Co.  v.  Phillips,  112  Ind.  59,  13  N. 
E.  132:  "If  the  employes  see  a  man  bound 
to  the  rails  in  time' to  check  the  train,  they 
must  use  reasonable  measures  to  check  it, 
and  not  suffer  it  to  run  upon  the  helpless 
man."  This  would  be  true,  although  the 
man  had  himself  been  wholly  at  fault,  even 
so  far  as  to  have  caused  himself  to  be  tied 
upon  the  track.  So,  it  is  said  in  Louisville  & 
X.  R.  Co.  V.  East  Tennessee,  V.  &  G.  Ry.  Co., 
9  C.  C.  A.  314,  60  Fed.  993,  dted  by  appel- 
lant.: "If,  with  a  knowledge  of  what  the 
plaintiff  has  done  or  Is  about  to  do.  the  de- 
fendant can,  by  ordinary  care,  avoid  the  in- 
jury likely  to  result  therefrom,  and  does  not. 


defendant's  failure  to  avoid  the  Injury  Is  the 
last  link  in  the  chain  of  causes,  and  is,  In 
law,  the  sole  proximate  cause.  The  plain- 
tiff's conduct  is  not,  then,  a  cause,  but  a  con- 
dition, of  the  situation  with  respect  to  which 
the  defendant  has  to  act  The  principle  Is 
established  by  a  long  series  of  cases,"— citing 
Davies  v.  Mann,  10  Mees.  &  W.  546,  and 
many  other  cases.  The  statement  so  cited 
with  approval  In  appellant's  brief  Is  quite 
consistent  with  the  rule  established  in  tliis 
state.  If,  "with  knowledge"  of  the  plain- 
tiff's condition,  whether  that  condition  has 
been  brought  about  by  plalntifTs  fault  or  not 
defendant  can,  by  ordinary  care,  prevent  the 
threatened  Injury,  he  must  do  so,  or  become 
liable  for  the  Injury. 

We  think  that  counsel  are  perhaps  right  In 
calling  In  question  the  propriety  of  an  at- 
tempted distinction  made  by  a  dictum  In 
Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301,  be- 
tween what  is  there  called  the  English  doc- 
trine, illustrated  by  the  case  of  Davies  v. 
Mann,  supra,  and  the  doctrine  accepted  in 
this  state.  We  do  not  perceive  any  differ- 
ence in  principle  between  what  are  called  the 
two  doctrines,  however  difficult  it  may  be  to 
apply  the  accepted  rules  of  the  law  of  negli- 
gence to  particular  cases.  In  every  case,  one 
who  has  himself  contributed  to  his  own  in- 
jury must  suffer  the  consequences  of  his  own 
want  of  due  care,  unless  it  should  appear 
that  the  one  injuring  him  knew  of  his  con- 
dition in  time  to  have  avoided  the  Injury, 
and  could  with  ordinary  care  have  avoided  It 
To  knowingly  injure  another,  when,  with  or- 
dinary care,  such  injury  could  be  avoided,  is 
not  however,  mere  negligence,  but  rather 
willful  wrongdoing,  or,  at  least,  such  a  wan- 
ton disregard  of  consequences  as  amounts  to 
willfulness.  In  some  cases,  we  readily  ad- 
mit it  may  be  hard  to  draw  the  line  between 
simple  negligence  on  the  one  side  and  will- 
fulness or  wantonness  on  the  other.  Care- 
lessness may  be  so  gross  as  scarcely  to  be 
distinguishable  from  wantonness,  or  from  a 
willingness  to  do  any  act  no  matter  what 
the  consequences.  But  in  principle,  the  in- 
Jury  suffered,  if  wrongful,  must  always  be 
due  either  to  a  willingness  to  do  wrong,  or 
to  a  want  of  care  to  avoid  such  wrong.  The 
act  done  Is  either  positive  or  negative  In  Its 
character;  that  Is,  either  willful  or  negli- 
gent Contributory  negligence  is  not  a  suffi- 
cient answer  as  to  willful  wrongdoing,  but  it 
Is  as  to  simple  negligence  or  want  of  ordinary 
care. 

In  the  case  before  us,  the  injured  l>oy,  after 
playing  upon  the  railroad  crossing,  sat  upon 
the  rail  of  the  track,  and  there  fell  asleep, 
and  was  hurt  by  the  passing  train.  It  was 
between  7  and  8  o'clock  of  a  summer  even- 
ing, though  still  daylight  The  engineer 
was  at  the  time  looking  out  ahead,  but  nei- 
ther he  nor  any  One  else  on  the  train  saw 
the  boy.  It  is  not  claimed  that  these  facts 
show  any  willful  Injury  on  the  part  of  the 
employes  of  appellee,  or  any  wanton  dlsre- 
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gard  of  plaintiff's  rights,  though  It  is  admit- 
ted that  the  employes  were  negligent  in  run- 
ning the  train  faster  than  allowed  by  ordi- 
nance, and  without  ringing  the  bell  or  sound- 
ing the  whistle.  Here,  then,  is  a  case  where 
the  injured  person  was  himself  guilty  of  neg- 
ligence contributing  to  bis  Injury,  and  where 
the  persons  Injuring  him  did  not  see  him,  al- 
though the  engineer  was  looking  out  ahead, 
and  did  not,  of  course,  know  of  his  condition. 
■Dnder  these  circumstances,  even  accepting 
the  authority  of  the  cases  cited  by  appellant, 
there  could  be  no  recovery.  No  willful  or 
even  wanton  injury  is  shown,  and  the  con- 
tributory negligence  of  appellant  is  undoubt- 
ed. In  a  note  to  Railroad  Co.  t.  Humphreys 
(Tenn.)  15  Am.  &  Eng.  R.  Cas.,  at  page  478, 
the  mie  in  cases  of  this  kind  is,  as  we  think, 
well  stated.  It  is  there  said:  "The  act  of 
falling  asleep  or  being  drunk  and  incapable 
upon  a  railroad  track  1b  generally  held  to  be 
anch  colitribntory  negligence  a«  will  preclude 
recovery  in  case  of  accident,"— eiUng  many 
cases,  and  adding:  "It  la,  of  course,  to  be 
understood  that,  when  the  servants  of  the 
company  fall  to  exercise  due  care  after  be- 
coming aware  of  the  plaintiff's  dangerous  po- 
sition, the  company  is  liable,  notwithstanding 
plaintiff's  contributory  negligence."  See,  fur- 
ther, Railroad  Co.  v.  Huffman,  28  Ind.  287; 
Wright  V.  Brown,  4  Ind.  95;  Coal  Co.  v.  Shaw, 
16  Ind.  App.  9,  44  N.  E.  676;  Railroad  Co.  v. 
Adams,  43  Ind.  402;  Conner  v.  Railroad  Co., 
146  Ind.  430,  45  N.  E.  662;  EUIott,  R.  R.  §§ 
1251,  1257. 

But  it  is  said  that  as  the  injured  party  in 
this  case  was  at  the  time  but  7%  years  of  age, 
and  as  a  general  verdict  was  returned  in  his 
favor,  it  follows  conclusively  that  all  the  facts 
necessary  to  entitle  him  to  judgment,  includ- 
ing the  fact  as  to  his  having  sufficient  ca- 
pacity to  comprehend  and  realize  the  danger 
incurred  by  him  in  sitting  down  to  play  upon 
the  railroad  track,  were  found  for  him  by  the 
jury,  unless  It  should  appear  from  answers  to 
Interrogatories  that  facts  specially  found  were 
hi  irreconcilable  conflict  with  such  general 
verdict  There  Is  no  question  that  this  is  the 
law.  It  is,  however,  shown  in  the  original 
opinion  that  such  irreconcilable  facts  as  to  the 
capacity  of  the  injured  boy  were  found  by  the 
Jury.  .The  Jury  found  specially  that  the  boy 
was  7%  years  old;  that  he  was  "of  usual  and 
ordinary  intelligence  and  Judgment  for  his 
age,"  and  "of  ordinary  physical  strength  and 
activity  for  his  age";  that  he  knew  "that  the 
track  at  the  place  where  the  accident  happen- 
ed was  used  to  run  cars  and  engines  over"; 
that,  just  before  he  was  hurt,  he  was  playing 
Jackstones  upon  the  track,  and  sat  "down 
upon  the  rail  of  the  track  with  his  feet  be- 
tween the  rails,"  and  that,  "while  sitting  there 
in  that  position,  he  fell  asleep,  and  remained 
asleep  until  he  was  hurt";  that,  when  the 
engine  struck  him,  he  was  "lytog  with  one 
leg  over  the  rail,  body  off  north  side  of  rail"; 
that  "the  plaintiff,  when  he  sat  down  upon 
the  track,  had  sufficient  intelligence  to  know 


that  the  track  was  used  to  run  cars  over," 
and  "that  engines  and  cars  were  liable  to  pass 
over  said  track";  and  that,  "at  the  time  he 
sat  down  upon  the  track,  he  had  sufficient  In- 
telligence to  know  that  If  he  remained  on  the 
track,  and  an  engine  or  car  passed  over  it, 
he  would  be  run  over  and  Injured."  The  ca- 
pacity of  the  plaintiff  to  comprehend  the  dan- 
ger thus  Incurred  by  him,  as  so  found  by  the 
Jury,  cannot  be  distinguished  from  the  ca- 
pacity of  an  adult  in  the  same  circumstances 
which  would  make  such  adult  chargeable  with 
contributory  negligence.  We  think  It  abso- 
lutely clear  that  the  negligent  conduct  of  the 
plaintiff,  and  his  full  appreciation  of  the  possi- 
ble consequences  of  such  conduct,  as  found  by 
the  Jury,  must  make  him,  as  well  as  any  oth- 
er person,  chargeable  with  negligence  con- 
tributing to  his  Injury.  There  Is  therefore  no 
room  here  for  the  application  of  the  rule  laid 
down  in  Railway  Co.  v.  Grames,  136  Ind.  39, 
34  N.  E.  714,  and  like  cases,— that,  where  it  is 
uncertain  whether  the  primary  facts  found 
show  negligence,  the  Jury  are  permitted  and 
required  to  find  as  an  ultimate  fact  whether 
the  plaintiff  has  or  has  not  exercised  such 
care  as  an  ordinarily  prudent  person  would 
have  exercised  under  the  circumstances.  The 
facts  here  found  by  the  Jury  disclose  beyond 
question  that  the  plaintiff  was  guilty  of  con- 
duct showing  him  to  be  chargeable  with  neg- 
ligence contributing  to  his  own  Injury,  and 
that  he  was  at  the  time  possessed  of  sufficient 
Intelligence  to  know  and  appreciate  the  dan- 
ger thus  Incurred  by  hhn. 

Neither  can  it  be  that  the  company  could  be 
liable  under  the  circumstances  as  for  willful 
wrongdoing,  unless,  indeed,  those  in  charge  of 
the  train  knew  that  the  boy  was  upon  the 
track.  But  here,  again,  the  Jury  find  express- 
ly that  the  engineer  was  "looking  out  ahead  of 
the  engine  at  and  before  the  time  plaintiff 
was  run  over,"  and  also  tliat  neither  "the  en- 
gineer nor  fireman  nor  any  one  on  the  engine 
saw  the  plaintiff  before  he  was  run  over." 
There  was  therefore  no  willful  or  wanton  in- 
jury. Indeed,  none  Is  charged  in  the  com- 
plaint. But,  as  already  said,  in  order  to  charge 
the  company  with  responsibility,  there  must 
have  been  either  willfulness  or  wantonness  on 
its  part,  or  else  negligence;  and  in  the  latter 
case  the  plaintiff  must  himself  have  been  free 
from  contributory  negligence,  which,  sfa  we 
have  also  seen,  was  not  the  case.  Under  any 
possible  view,  therefore,  the  plaintiff  could  not 
recover.    Petition  overruled. 

HcCABE,  J.  (dissenting).  After  a  careful 
and  painstaking  examination  of  the  questions 
presented  on  the  petition  for  a  rehearing  In 
this  case,  1  find  myself  wholly  unable  to  agree 
with  the  majority  of  the  court  In  holding  that 
the  petition  for  a  rehearing  ought  to  be  over- 
ruled. I  concur  in  that  part  of  the  original 
opinion  holding  that  the  appellee  railroad  com- 
pany was  guilty  of  negligence  in  running  its 
engine  at  the  time  and  place  it  ran  over  ap- 
pellant's leg,  and  Inflicted  the  Injuries  corn- 
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plained  of,  and  I  also  concur  in  the  origloal 
opinion  in  holding  that  appellant,  at  the  time 
and  place,  heing  at  and  on  a  highway  crossing 
of  the  railroad  track,  was  not  a  trespasser. 
But  I  do  think  this  court  erred  in  the  original 
opinion  in  holding  that  the  appellant  was 
guilty  of  such  contributory  negligence  as  de- 
feated his  right  of  recovery. 

The  general  verdict  in  favor  of  appellant  Is 
a  finding  of  every  material  fact  averred  in  liis 
complaint  Among  such  material  averments 
were  the  allegations  of  defendant's  negligence, 
and  the  plalntifTs  freedom  from  fault  or  con- 
tributory negligence.  Railway  Co.  v.  Trow- 
bridge, 120  Ind.  391-3d3,  26  N.  E.  64;  Rogers 
v.  Leyden,  127  Ind.  50-58,  26  N.  E.  210; 
Town  of  Poseyvflle  v.  Lewis,  126  Ind.  80,  81. 
25  N.  E.  593.  Now,  unless  the  answers  to  the 
Interrogatories  are  In  Irreconcilable  conflict 
with  this  general  verdict,  that  plaintiff  was 
free  from  contributory  negligence,  the  general 
verdict  must  stand;  that  is,  if  any  supposable 
state  of  the  evidence  would  or  could  show 
that  the  answers  to  the  interrogatories  could 
be  true,  and  the  general  finding  that  appel- 
lant was  free  from  contributory  negligence 
was  also  true,  then  the  general  verdict  must 
stand.  Railway  Co.  v.  Trowbridge,  supra; 
Railroad  Co.  v.  Adams,  131  Ind.  38^0,  30  N. 
B.  794;  Town  of  Poseyville  v.  Lewis,  supra; 
Rogers  v.  Leyden,  supra;  Western  Assur.  Co. 
v.  Studebaker  Bros.  Mfg.  Co.,  124  Ind.  176- 
179,  23  N.  E.  1138;  AUemong  v.  Simmons, 
124  Ind.  199-204,  23  N.  E.  768. 

There  are  two  principal  reasons  why.  In 
my  opinion,  the  answers  to  the  interrogato- 
ries do  not  conflict  with  the  finding  In  the 
general  verdict  that  the  plaintiff  was  free 
from  contributory  negligence.  The  first  of 
those  reasons  is  that  the  answers  to  the 
Interrogatories  show  that  the  plaintiff  was 
a  boy  of  only  7%  years  of  age,  and  fails 
to  show  such  additional  facts  as  would 
make  him  responsible  for  contributory  neg- 
ligence on  account  of  his  acts  shown,  which 
would  in  case  of  an  adult  amount  to  con- 
tributory negligence.  These  answers  fur- 
ther show  that  he  was  a  boy  of  usual  and 
ordinary  intelligence,  and  of  average  physic- 
al strength  and  activity  for  his  age;  that  he 
knew  that  the  track  at  the  place  In  question 
was  used  to  run  cars  and  engines  over,  and 
had  sufllcient  Intelligence  to  know  that  en- 
gines and  cars  were  liable  to  pass  over  the 
track,  and  that  if  he  remained  on  the  track, 
and  an  engine  or  car  passed  over  it,  he 
would  be  run  over  and  injured;  that,  just 
before  the  Injury,  he  was  upon  the  track  at 
the  highway  crossing,  playing  jackstones; 
that  he  sat  upon  the  rail  of  the  track  with 
his  feet  between  the  rails,  and,  while  so  sit- 
ting, fell  asleep;  that,  when  the  engine 
struck  fitm,  he  was  lying  with  one  leg  over 
the  rail,  and  his  body  outside;  that  the  time 
was  between  7  and  8  o'clock  In  the  evening 
of  July  12, 1892,  it  being  still  daylight  While 
these  facts  show  that  the  boy  was  of  usual 
and  ordinary  intelligence  for  one  of  his  age. 


it  does  not  show  what  that  degree  of  intel- 
ligence was.  That  was  a  matter  of  fact 
and  not  a  matter  of  law,  because  the  law 
Axes  no  average  or  ordinary  Intelligence  to 
be  possessed  by  all  boys  of  7%  years  of  age, 
or  any  other  age.  He  may  have  had  knowl- 
edge that  engines  and  cars  were  liable  to 
run  over  the  track,  and,  if  they  did  so  while 
he  was  on  the  same,  he  would  be  run  over 
and  injured.  But  that  1b  certainly  a  differ- 
ent thing  from  the  possession  of  prudence 
and  the  power  to  appreciate  and  realize  the 
seriousness  of  the  danger  he  incurred. 

In  the  case  of  City  of  Pekln  v.  McMahon, 
154  lU.,  at  page  154,  39  N.  B.  48T,  the  sn- 
preme  court  of  Illinois  said:  "Whether,  as 
matter  of  law,  a  child  seven  years  old  or  un- 
der that  age  can  be  justly  held  to  be  inca- 
pable of  negligence,  It  is  not  necessary  to 
decide.  But  where  a  child  has  passed  the  age 
of  seven  years,  as  was  the  case  with  appel- 
lee's deceased  Intestate,  we  are  of  the  opin- 
ion that  he  Is  bound  to  use  such  care  as 
children  of  his  age,  capacity,  and  intelli- 
gence are  capable  of  exercising,  and  that  the 
question  whether  he  has  done  so  or  not 
should  be  submitted  to  the  jury."  The  court 
cites,  in  support  of  the  foregoing  proposition, 
authorities  to  the  same  effect  as  follows: 
Railway  Co.  v.  Wilcox,  138  111.  370,  27  N. 
E.  899;  2  Thomp.  Neg.  pp.  1181,  1182;  Rail- 
road Co.  T.  Stout  17  Wall.  657;  Blrge  v. 
Gardner,  19  Conn.  507;  Daley  v.  Railroad 
Co.,  26  Conn.  691;  Transit  Co.  v.  Rourke,  10 
111.  App.  474;  Evanisch  v.  Railway  Co.,  57 
Tex.  123;  Railway  Co.  v.  Fitzsimmons,  22 
Kan.  477.  The  following  cases  are  also  to 
the  same  effect  that  the  question  whether  a 
person  of  tender  years,  of  seven  or  eight 
years  of  age,  has  or  has  not  been  guilty  of 
contributory  negligence  by  failing  to  exer- 
cise ordinary  care,  is  a  question  of  fact 
which  must  be  determined  by  the  Jury. 
Railway  Co.  v.  Perriguey,  138  Ind.  414,  84 
K.  E.  233,  and  37  N.  E.  976;  Mangam  v.  Rail- 
road Co.,  .38  N.  T.  455;  Railroad  Co.  y.  Van 
Steinburg,  17  Mich.  99;  Stone  v.  Dock  C!o., 
115  N.  Y.  104,  21  N.  E.  712;  Railway  Co.  v. 
Grabim,  38  Neb.  90,  56  N.  W.  796,  and  57 
N.  W.  522;  Huff  v.  Ames,  16  Neb.  139,  19 
N.  W.  623;  Avey  v.  Railway  Co.  (Tex.  Sup.) 
16  S.  W.  1015;  Schmitz  v.  Railway  Co.,  119 
Mo.  256,  24  S.  W.  472;  Railway  Co.  v.  Rylee, 
87  Ga.  491,  13  S.  E.  584;  Railroad  Co.  v. 
Young,  81  Qa.  397,  7  S.  B.  912;  Moynihan  v. 
Whidden,  143  Mass.  287,  9  N.  B.  645;  Rosen- 
berg V.  Durfee,  87  Cal.  545,  26  Pac.  703; 
Railway  Co.  v.  Welsch,  155  111.  511,  40  N.  E. 
1034;  Pierce  ▼.  Conners  (Colo.  Sup.)  37  Pac. 
721;  McGulre  v.  Railway  Co.,  37  Fed.  54: 
Swift  V.  Raibroad  Co.,  128  N.  Y.  645,  25 
N.  E.  378;  Baker  v.  Railroad  Co.,  68  Mich. 
90,  35  N.  W.  836;  Bostwick  v.  Railway  Co. 
(N.  D.)  51  N.  W.  781;  Atwood  v.  Railway 
Co.  (Me.)  40  Atl.  67;  Railway  Co.  v.  Cooney 
(Md.)  39  Atl.  859;  Adams  v.  Railway  Co.,  28 
C.  C.  A.  494,  84  Fed.  596;  Railroad  Co.  v. 
Morlay,  30  C.  C.  A.  6,  86  Fed.  240;   Satlnsky 
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T.  Brewing  Go.  (Pa.  Sup.)  40  Atl.  821.  As 
said  In  the  latter  case,  one  for  a  negligent 
Injury  to  a  boy  7%  years  of  age:  "When  we 
have  considered  them  all  [answers  to  Inter- 
rogatories], I  do  not  think  the  case  was  one 
wherein  the  court  should  have  directed  the 
verdict  It  was  still  left  for  the  Jury  to 
say,  under  projier  Instructions  from  the 
court,  whether  or  not  the  evidence  satisfied 
them  that  this  lad  had  such  Judgment  and 
such  comprehension  as  enabled  him  to  ap- 
preciate the  danger,  and  subject  him  to  the 
consequences  of  negligence  if  he  failed  to 
use  his  reason  and  sense  to  avoid  it  This 
question,  I  think,  clearly  remained  for  the 
Jury  to  pass  upon." 

The  Jury  passed  upon  the  question  of  the 
child's  negligence  in  the  case  now  under 
consideration  in  their  general  verdict  find- 
ing, as  we  must  presume  from  the  evidence, 
that  the  boy's  prudence  and  discretion,  his 
appreciation  and  apprehension  of  danger, 
were  not  iu  the  estimation  of  the  Jury,  suffi- 
ciently matured  to  enable  him  to  exercise 
Judgment  discreetly,  so  as  to  subject  him  to 
the  consequences  of  negligence.  At  all 
events,  the  answers  to  the  interrogatories 
fall  to  show  that  his  acts  which  endangered 
him,  under  all  the  circumstances  of  bis 
tender  age,  discretion,  power  of  reflection, 
forethought  and  Judgment,  amounted  to 
negligence,  and  hence  such  answers  are  not 
Inconsistent  with  the  general  verdict  finding 
him  free  from  contributory  negligence.  This 
case,  by  the  authorities  above  cited  (and  I 
know  of  none  to  the  contrary),  belongs  to 
the  class  of  cases  where  the  question  of  neg- 
ligence or  no  negligence  becomes  a  question 
of  fact  to  be  passed  on  and  determined  by 
the  Jury,  and  not  a  conclusion  of  law  to  be 
drawn  from  the  facta  found  by  the  Jury; 
because  the  question  whether  a  child  7>^ 
years  of  age  has  sufficient  experience,  dis- 
cretion, and  judgment  power  of  forethought 
and  reflection,  to  enable  it  to  adequately  ap- 
preciate danger,  so  as  to  enable  it  to  exer- 
cise caution  and  prudence  in  guarding 
a^nst  such  danger,  is  a  question  upon 
which  one  sensible  impartial  man  might  in- 
fer that  such  child  had  a  sufficiently  ma- 
tured mind  and  judgment  to  make  it  re- 
sponsible for  failure  to  exercise  due  care 
for  its  own  safety,  and  that  due  care  bad 
not  been  exercised  by  it,  while  another 
man  equally  impartial  might  infer  that  the 
child  had  not  sufficient  capacity  to  make 
it  responsible  for  failure  to  exercise  such 
care.  In  that  class  of  cases,  this  court 
by  a  long  line  of  decisions,  has  establish- 
ed that  the  Jury  must  find  whether,  un- 
der all  the  facts  and  circumstances  found 
by  them,  the  party  whose  acts  are  In  ques- 
tion was  guilty  of  negligence  or  not  as  a 
question  of  fact  Bailroad  Co.  v.  CoUarn, 
73  Ind.  261;  Woolery  v.  Hallway  Co.,  107 
Ind.  381,  8  N.  E.  226;  Smith  v.  Railroad  Co., 
141  Ind.  92,  40  N.  E.  270;  Railroad  Co.  v. 
Harrington,  131  Ind.  426,  30  K  E.  37;  Shoner 


▼.  Pennsylvania  Co.,  130  Ind.  170,  28  N.  B. 
616,  and  29  N.  B.  775;  De  Pauw  Co.  v.  Stubr 
blefleld,  132  Ind.  182.  31  N.  E.  796;  Faris  v. 
Hoberg.  134  Ind.  273,  33  N.  E.  1028;  Rail- 
way Co.  V.  Grames,  136  Ind.  39,  34  N.  E. 
714;  Railway  Co.  v.  Moneyhnu,  146  Ind.  147, 
44  N.  E.  1106.  The  jury,  in  the  answers  to 
Interrogatories,  wholly  fail  to  find  or  show, 
as  a  question  of  fact  whether  the  plaintiff 
was  or  was  not  guilty  of  contributory  negli- 
gence. This  court  in  the  original  opinion, 
drew  the  inference,  from  the  facts  shown  by 
the  answers  to  the  interrogatories,  that  the 
child  had  been  guilty  of  contributory  negli- 
gence, thereby  affirming  the  action  of  the 
trial  court  in  drawing  such  Inference.  But 
it  was  the  province  of  the  jury  to  draw  that 
inference,  in  the  absence  of  which  their  gen- 
eral verdict  cannot  be  overthrown  by  the 
answers  to  the  interrogatories. 

The  second  reason  why  the  answers  to  the 
Interrogatories  do  not  conflict  with  the  gen- 
eral verdict  as  to  appellant's  freedom  from 
contributory  negligence  is  that  even  though 
the  chUd  be  held  responsible  and  guilty  of 
negligence  In  falling  asleep  upon  the  railroad 
track  with  one  leg  across  the  rail,  yet  that 
negligence  is  shown  by  the  findings  of  the 
Jury  to  have  been  antecedent  and  prior  to  the 
established  negligence  of  appellee's  engineer. 
For  300  feet  before  reaching  the  child  thus 
sleeping  on  the  track,  the  engineer  had  a 
clear,  unobstructed  view  of  the  child's  situa- 
tion and  peril,  and,  as  the  findings  show, 
could,  by  the  exercise  of  ordinary  care,  have 
avoided  running  his  engine  over  and  crushing 
his  leg.  That  being  the  case,  the  plaintiff's 
negligence  was  not  proximate,  and  not  a  prox- 
imate cause  of  his  Injury,  and  did  not  proxi- 
mately contribute  thereto,  according  to  long- 
established  legal  principles  both  In  this  coun- 
try and  in  England.  The  definition  of  "con- 
tributory negligence"  is  given  in  an  article  on 
that  subject  in  4  Am.  &  Eng.  Enc.  Law,  17. 
See  same  in  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
pp.  371-382,  thus:  "Contributory  negligence 
Is  a  want  of  ordinary  care  upon  the  part  of 
the  person  injured  by  the  actionable  negli- 
gence of  another,  combining  and  concurring 
with  that  negligence,  and  contributing  to  the 
injury  as  a  proximate  cause  thereof,  without 
which  the  injury  would  not  have  occurred." 
The  same  definition  Is  given  by  Shear.  &  R. 
Neg.  i  61;  Beach,  Contrib.  Neg.  §  7;  Whart 
Neg.  §S  300,  323.  The  number  of  adjudicated 
cases  affirming  the  same  definition  is  so  great 
that  their  citation  would  needlessly  extend 
this  opinion.  That  same  article  goes  on  to 
apply  the  definition  of  contributory  negligence 
as  follows:  "In  the  application  of  the  prin- 
ciple that  the  law  looks  to  the  proximate,  and 
not  the  remote,  cause  of  an  injury,  lies  the 
great  difficulty  in  the  law  of  contributory 
negligence.  No  general  rule  for  determining 
when  causes  are  proximate,  and  when  re- 
mote, has  been  formulated..  But  the  princi- 
ples that  govern  the  determination  of  the 
question  are  well  settled.    When  it  is  once  es- 
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tablished  that  a  person  Injured  by  the  negli- 
gence of  another  has  been  guilty  of  a  want  of 
ordinary  care,  it  becomes  necessary  to  deter- 
mine whether  such  want  of  ordinary  care 
proximately  contributed  to  the  injury,  as  an 
efficient  cause,  or  only  remotely  as  a  condi- 
tion or  remote  cause  thereof.  If  it  proximate- 
ly contributed,  there  can  be  no  recovery;  but, 
if  It  was  only  a  remote  cause  or  condition  of 
the  injury,  a  recovery  can  be  had.  A  want 
of  ordinary  care  may  be  said  to  contribute 
proximately  to  an  Injury  when  it  Is  an  active 
and  efficient  cause  of  the  Injury  In  any  de- 
gree, however  slight,  and  not  the  mere  condi- 
tion or  occasion  of  li.  But  It  is  not  a  proxi- 
mate cause  of  the  Injury  when  the  negli- 
gence of  the  person  Inflicting  it  is  a  more  Im- 
mediate efficient  cause;  that  is,  when  the 
negligence  of  the  person  inflicting  the  Injury 
is  subsequent  to  and  independent  of  the  care- 
lessness of  the  person  Injured,  and  •  •  • 
the  person  inflicting  the  injury  discovered  the 
carelessness  of  the  person  Injured  in  time  to 
have  avoided  Its  effects,  and  prevented  injur- 
ing him,  there  Is  no  contributory  negligence, 
because  the  fault  of  the  Injured  party  be- 
comes remote  in  the  chain  of  causation.  In 
such  a  case  the  want  of  ordinary  care  on  the 
part  of  the  Injured  person  is  held  not  a  Jurid- 
ical cause  of  his  injury,  but  only  a  condition 
of  Its  occurrence."  4  Am.  &  Eng.  Enc.  Law, 
25-27,  and  numerous  cases  there  cited.  Whar- 
ton on  Negligence  (sections  323-325)  states  the 
rule  substantially  the  same,  and,  at  the  con- 
clusion of  the  latter  section,  uses  the  follow- 
ing language:  "And,  no  matter  how  negli- 
gent I  may  have  been  in  putting  myself  In 
a  particular  position,  I  can  recover  for  In- 
juries inflicted  on  me  by  a  party  who  could 
have  avoided  Injuring  me  by  the  exercise  of 
the  ordinary  care  which,  as  has  been  Just 
stated,  is  usual  with  prudent  persons  under 
the  circumstances."  Shearman  &  Redfleld  on 
Negligence  state  the  rule  substantially  the 
same.  In  sections  61  and  99.  To  the  same 
effect  is  Beach,  Contrlb.  Neg.  §  34,  and  cases 
there  cited. 

It  will  be  difficult.  If  not  impossible,  to  find 
any  adjudicated  case  either  In  this  country 
or  England  holding  to  a  contrary  doctrine; 
and  the  cases  affirming  the  rule  as  above  stat- 
ed are  so  numerous  that  a  citation  of  them 
would  serve  no  useful  purpose.  Isbell  t. 
Railroad  Co.,  27  Conn.  393,  is  one  of  them. 
That  was  a  suit  by  the  plaintiff  against  the 
defendant  to  recover  damages  on  account  of 
the  railroad  company  killing  the  plaintiff's 
cattle,  which  he  bad  negligently  permitted 
to  stray  onto  the  railroad.  It  is  there  said 
that  "the  defendants  place  their  defense  on 
the  doctrine  of  the  books  that,  where  a 
plaintiff  seeks  to  recover  for  the  negligence 
of  a  defendant,  it  must  appear  that  the  neg- 
ligence of  the  plaintiff  did  not  essentially  con- 
tribute to  the  injury,— a  doctrine  which  has 
long  been  recognized  as  a  sound  one  here 
and  elsewhere.  •  •  •  But  to  this  general 
doctrine  there  are  Important  qualifications. 


and  this  case  Is  claimed  by  the  plaintUf  to 
present  one  of  them;  or,  rather,  in  this  and 
kindred  cases  it  Is  said,  and  we  think  cor- 
rectly, that  there  Is  an  Important  distinction 
to  be  observed,  and  that  great  Injustice  would 
be  done  by  the  Indiscriminate  application  of 
the  rule  of  law  to  which  we  have  referred. 
*  *  *  The  plaintiff  has  not  forfeited  his 
cattle  because  they  have  strayed  away,  but 
may  justly  demand  of  the  defendants  conduct 
as  the  circumstances  at  the  moment  require, 
doing  no  unnecessary  Injury  to  his  property, 
and  carrying  out  the  spirit  of  the  golden  rule, 
which,  applied  to  a  case  like  the  present.  Is 
as  good  law  as  It  is  sound  morality.  •  •  •" 
Then  the  court  quotes  the  celebrated  donkey 
case  of  Davles  v.  Mann,  10  Mees.  &  W.  545. 
The  Connecticut  court  then  goes  on:  "The 
same  Is  held  In  Trow  v.  Railroad  Co.,  24  Vt. 
494.  The  court  there  say:  "Where  the  negli- 
gence of  the  defendant  is  proximate,  and 
that  of  the  plaintiff  remote,  the  action  can 
then  well  be  sustained,  although  the  plain- 
tiff is  not  entirely  without  fault  This  seems 
now  to  be  settled  In  England  and  In  this 
country.  Therefore,  If  there  be  negligence  on 
the  part  of  the  plaintiff,  yet  if,  at  the  time 
the  Injury  was  committed.  It  might  have  been 
avoided  by  the  defendant  In  the  exercise  of 
reasonable  care  and  diligence,  an  action  will 
lie  for  the  Injury.  So,  in  this  case.  If  ttie 
plaintiff  were  guilty  of  negligence  or  even 
positive  wrong.  In  placing  his  horse  in  the 
highway,  the  defendants  were  bound  to  the 
exercise  of  reasonable  care  and  diligence  in 
the  use  of  their  road  and  management  of 
their  train  and  engine;  and.  If  the  Injury 
arose  from  a  want  of  care,  they  are  liable.'  " 
The  same  principle  was  applied  In  Knowles 
V.  Crampton,  55  Conn.  336,  11  Atl.  593,  a  case 
very  much  like  the  present  The  plaintiff 
stopped  her  vehicle  in  the  highway,  and  the 
defendant,  coming  up  behind,  and  attempt- 
ing to  go  around,  caught  the  rim  of  the 
plaintiff's  wheel  with  the  hub  of  defendant's 
carriage,  and  tipped  up  the  plahi tiff's  car- 
riage, threw  her  out  and  caused  the  Injury- 
sued  for.  A  recovery  was  upheld  on  the 
ground  that  the  contributory  negligence  was 
not  proximate.  Hays  v.  Railroad  Co.,  70  Tex. 
602,  8  S.  W.  491,  Is  another  case  of  the  same 
kind.  The  plaintiff.  Hays,  negligently  got  in 
front  of  the  defendant's  street  car,  which 
was  being  drawn  by  a  mule;  but  the  driver 
saw  him  In  time  to  have  stopped  the  car  In 
time  to  have  avoided  Injuring  the  plaintiff, 
but  negligently  failed  to  do  so,  and  the  plain- 
tiff's foot  was  crushed.  It  Is  there  said:  "We 
are  also  of  the  opinion  that  the  proposition 
announced  in  paragraph  6,  and  repeated  In 
paragraph  7,  of  the  charge,  to  the  effect  that 
If  the  plaintiff  was  guilty  of  contributory 
negligence,  he  cannot  recover,  unless  the  car 
driver  willfully  or  intentionally  inflicted  the 
injury  upon  blm,  should  not  have  been  given, 
except  upon  the  theory  that  the  driver  failed 
to  discover  the  plaintiffs  peril  in  time  to 
avoid  injuring  him,  by  the  use  of  such  means 
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as  a  prudent  and  carefnl  man  would  hare 
employed  under  the  same  circumstances;  for. 
If  the  driver  could  thus  have  avoided  the  In- 
Jury  after  discovering  the  plaintiff's  peril,  his 
want  of  ordinary  care  was  the  proximate 
cause  of  it,  and  defendant  would  be  liable 
for  damages.  The  reason  why  a  person  who 
Is  guilty  of  contributory  negligence  contrlbutr 
Ing  to  his  own  Injury  cannot  recover  is  be- 
cause the  policy  of  the  law  will  not  ordinarily 
permit  one  to  recover  who  Is  himself  at 
fault;  but,  although  the  negligence  of  such 
person  may  contribute  to  his  own  Injury,  yet 
if  the  person  inflicting  it  discovers  the  peril 
of  the  other  in  time,  by  the  reasonable  exer- 
cise of  the  means  at  hand,  to  have  prevented 
the  Injury,  the  law  considers  the  failure  to 
use  such  means  as  the  immediate  cause,  and 
will  permit  a  recovery,  notwithstanding  the 
Injured  party  was  guilty  of  contributory  neg- 
ligence." The  same  rule  is  recognized  and 
enforced  In  Hurt  v.  Railroad  Co.,  W  Mo.  255, 
7  S.  W,  1;  Troy  v.  Railroad  Co.,  99  N.  O. 
298,  6  S.  E.  77;  Railroad  Co.  v.  Cadow,  120 
Pa.  St  559,  14  Atl.  450;  Railroad  Co.  v.  Da- 
vis, 37  Kan.  743,  16  Pac.  78;  Baltimore  & 
O.  R.  Co.  V,  State,  83  Md.  542;  Railroad 
Co.  V.  White,  84  "Va.  498,  5  S.  B.  573;  Deans 
V.  Railroad  Co.,  107  N.  C.  686,  12  8.  B.  77; 
McDonald  v.  Railway  Co.,  86  Tex.  1,  22  S. 
W.  939;  Zemp  v.  Railroad  Co.,  9  Rich.  Law, 
84;  Kerwhaker  v.  Railroad  Co.,  3  Ohio  St. 
172;  Northern  Cent  Ry.  Co.  v.  State,  31  Md. 
357;  Railroad  Co.  v,  Patton,  31  Miss.  156; 
Adams  v.  Ferry  Co.,  27  Mo.  95;  Northern 
Cent  Ry.  Co.  v.  State,  29  Md.  420;  Kline  v. 
Railroad  Co.,  37  Cal.  400;  Needham  v.  Rail- 
road Co.,  Id.  409;  Davles  y.  Mann,  10  Mees. 
&  W.  545;  Dowell  v.  Navigation  Co.,  5  El. 
&  Bl.  195,  206;  Tuff  v.  Warman,  5  O.  B.  (N. 
S.)  573;  Radley  v.  Railway  Co.,  1  App.  Cas. 
754;  Scott  V.  Railway  Co.,  11  Ir.  C.  L.  377; 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  560,  11 
Sup.  Ct  653;  Railway  Co.  v.  Ives,  144  U.  S. 
408,  12  Sup.  Ct  679;  Austin  v.  Steamboat 
Co.,  43  N.  Y.  75;  Trow  v.  Railroad  Co.,  24 
Vt  495;  Werner  v.  Railway  Co.,  81  Mo.  368; 
Scoville  V.  Railroad  Co.,  Id.  434;  Welsh  v. 
Railroad  Co.,  Id.  466;  Frick  v.  Railway  Co., 
75  Mo.  595,  610;  Railway  Co.  v.  Ryan,  131 
111.  474,  23  N.  B.  385;  and  many  other  Amer- 
ican and  English  cases,  too  numerous  to  cite. 
In  Baltimore  &  O.  R.  Co.  v.  State,  supra,  it 
la  said:  "By  *proxlmate  cause'  is  intended 
an  act  which  directly  produced,  or  concurred 
directly  In  producing,  the  Injury.  By  're- 
mote cause'  is  Intended  that  which  may  have 
happened,  and  yet  no  injury  have  occurred, 
notwithstanding  no  injury  could  have  occur- 
red If  it  had  not  happened.  No  man  would 
ever  have  been  killed  on  a  railway  If  he 
had  never  gone  on  or  near  the  track.  But 
if  a  man  does  imprudently  and  incautiously 
go  on  a  railroad  track,  and  is  killed  or  in- 
jured by  a  train  of  cars,  the  company  Is  re- 
sponsible, provided  the  circumstances  were 
not  such,  when  the  party  went  on  the  track, 
as  to  threaten  direct  injury,  and  provided 
52  N.E.— 15 


that,  being  on  the  track,  he  did  nothing  posi- 
tive or  negative  to  contribute  to  the  imme- 
diate injury."  The  illustration  in  this  quota- 
tion from  the  Maryland  case  is  about  the  apt- 
est  of  all  the  Illustrations  as  to  what  is  prox- 
imate cause  and  what  is  remote  cause.  The 
plaintiff's  act  in  the  present  case  in  going  on- 
to and  falling  asleep  upon  the  railroad  track 
may  have  happened  a  half-dozen  times,  and 
yet  no  injury  have  occurred,  notwithstanding 
no  Injury  could  have  happened  if  he  had 
never  done  so.  Therefore,  if  negligence  It 
was  for  him  to  have  done  so.  It  was  not  a 
proximate  cause  of,  nor  did  It  proximately 
contribute  to,  his  Injury,  but  was  only  a  con- 
dition or  remote  cause  of  such  Injury.  The 
findings  of  the  jury  clearly  show  that  the 
driver  of  the  en^ne  was  in  plain  view  of  the 
appellant  in  ample  time  to  have  avoided  the 
injury  by  the  exercise  of  ordinary  care  by 
stopping  the  engine.  Therefore,  under  the 
unbroken  current  of  authority,  wherever  the 
English  common  law  prevails,  already  allud- 
ed to  above,  the  appellee's  engineer  having 
knowledge  of  the  appellant's  antecedent  negli- 
gence, and  his  perUous  situation  caused  there- 
by, before  the  engineer  did  the  negligent  act 
causing  the  appellant's  injury,  that  act  be- 
came the  sole  proximate  cause  of  appellant's 
Injury,  and  appellant's  antecedent  negligence 
became  the  remote  cause  or  a  mere  condition 
of  such  Injury;  that  Is,  after  the  engineer 
came  in  plain  view,  as  he  did,  of  app^lant's 
antecedent  negligence,  and  peril  caused  there- 
by, in  time  to  have  avoided  the  Injury  in  ue 
exercise  of  ordinary  care,  then  whether  ap- 
pellant was  to  be  Injured  or  not  depended 
wholly  and  solely  on  whether  appellee's  en- 
gine driver  exercised  such  ordinary  care;  and, 
as  he  failed  to  do  so,  such  failure  was  the 
sole  proximate  cause  of  appellant's  Injury, 
and  appellant's  act.  If  negligent,  was  a  mere 
remote  cause  or  condition  of  his  injury. 

Prom  this  conclusion  there  seems,  to  my 
mind,  absolutely  no  logical  or  moral  escape, 
unless  the  authorities  I  have  dted  do  not  de- 
clare the  law  as  it  is  in  this  state.  It  Is  said 
that,  while  these  authorities  express  the  laKv 
as  it  is  in  other  courts  of  last  resort,  such  rule 
has  been  expressly  rejected,  and  the  contrary 
rule  has  been  adopted,  In  this  state,  by  this 
court  Should  that  prove  to  be  so,  I  should 
respectfully  bow  to  the  authority  of  this  court, 
though  not  without  much  regret  at  finding  the 
court  committed  to  a  rule  so  fraught  with  In- 
justice. To  the  claim  that  this  court  is  com- 
mitted to  a  doctrine  contrary  to  the  current 
of  authority  elsewhere  on  this  subject,  I  have 
given  much  patient,  and,  as  I  trust,  impartial, 
consideration;  and  I  have  reached  the  con- 
clusion that  no  greater  mistake  could  be  well 
made  than  the  supposition  that  this  court  Is 
committed  to  the  opposite  rule  from  that  for 
which  I  contend,  and  which  prevails  In  other 
states  on  the  question  t>efore  us.  The  princi- 
pal case  supposed  to  have  committed  this 
court  to  the  opposite  doctrine  is  Pennsylvania 
Co.  V.  Shiclak,  62  Tnd.  301.    There  Is  language 
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used  In  tbat  case  which,  If  It  had  not  been,  as 
I  think,  purely  obiter  dictum,  would  justify 
the  claim  made  that  It  commits  this  court  to 
the  opposite  doctrine.  But  there  was  no  ques- 
tion involved  in  that  case  calling  for  such  a 
remark.  The  suit  was  for  damages  for  killing 
appellee's  Intestate  by  a  passing  train;  and 
the  case  was  decided  in  this  court  on  the  evi- 
dence. The  evidenpe  showed  that  the  appel- 
lant's train  was  running  through  the  city  of 
Ft  Wayne  at  a  high  rate  of  speed,  sufficient 
to  make  the  company  guilty  of  negligence; 
and,  as  it  neared  the  street  crossing  where  de- 
ceased was  about  to  cross,  It  gave  the  usual 
alarm  of  bell  and  whistle;  and  though  it  was 
in  broad  daylight,  about  2  o'clock  in  the  after- 
noon, the  approaching  train  in  plain  view  and 
hearing  of  the  decedent,  and  he  1)eing  pos- 
sessed of  good  eyesight,  hearing,  and  all  his 
faculties,  and  could,  and  doubtless  did,  bear 
the  signals  and  the  noise  of  the  train,  yet  he 
paid  no  attention  thereto,  and  stepped  on  the 
track  at  the  street  crossing,  just  immediately 
in  front  of  the  moving  engine.  There  was  no 
claim  made  tbat  those  in  charge  of  the  train 
had  any  reason  to  apprehend  that  the  de- 
cedent could  not  both  see  and  hear,  or  that  he 
would  not  use  these  faculties  to  prevent  him 
from  stei^ing  onto  the  track  in  front  of  the 
engine,  or  that  the  company  was  liable  be- 
cause It  did  not  stop  the  train  in  time  to  avoid 
the  injury,  or  that,  by  the  exercise  of  ordi- 
nary care,  its  servants  could  have  done  so. 
So  that  there  was  nothing  in  the  pleading  or 
evidence  calling  for  the  obiter  dictum  remark 
made  by  the  learned  Justice  delivering  the 
opinion.  It  was  as  follows:  "We  are  aware 
that  tiieie  is  a  line  of  decisions  establishing 
what  is  known  as  the  English  doctrine,  to  the 
effect  that  the  plalntifC  may  recover  notwith- 
standing his  own  negligence  exposed  him  to 
the  risk  of  injury,  if  the  defendant,  after  be- 
coming aware  of  the  plaintiff's  danger,  could, 
by  the  exercise  of  ordinary  care  and  diligence, 
have  avoided  injuring  him.  Badley  v.  Rail- 
way Co.,  18  Moak  Eng.  R.  37;  Shear.  &  R. 
Neg.  i  36;  Whart  Neg.  §  388.  But  we  do  not 
feel  Justified  In  disturbing  what  has  been  long 
accepted  in  this  state  as  the  better  doctrine, 
after  much  discussion  and  consideration." 

It  is  not,  and  was  not,  true  that  the  con- 
trary doctrine  had  "been  long  accepted  in  this 
state  as  the  better  doctrhie,  after  much  dis- 
cussion and  consideration."  There  was  not  a 
single  case  In  this  court  up  to  that  time  either 
expressly  or  by  implication  holding  that  the 
contrary  was  the  better  doctrine;  nor  is  the 
doctrine  known  as  the  English  doctrine. 
Turning  to  the  section  of  Shearman  &  Red- 
field  on  Negligence  cited  in  support  of  the  as- 
sertion that  It  is  known -as  the  English  doc- 
trine, I  find  that  it  does  not  state  that  It  is 
known  as  the  English  doctrine;  nor  is  any 
such  statement  found  in  the  entire  work  that 
I  have  been  able  to  find.  Whart.  Neg.  §  388, 
is  also  cited  as  authority  for  the  statement. 
Turning  to  that  section  In  Wharton,  I  find  it 
states  the  doctrine  just  as  it  Is  stated  in  the 


other  section  of  Wharton,  I  have  already  cit^ 
above,  and  substantially  as  the  other  authori- 
ties I  have  cited  above,  but  not  a  word  about 
it  being  known  as.  the  English  doctrine.  On 
the  contrary,  it  cites  a  long  list  of  American 
decisions  holding  that  doctrhie.  Among  them 
are  the  New  York  court  of  appeals,  New  Jer- 
sey equity,  the  supreme  court  of  Pennsylvania, 
Illinois,  Iowa,  Missouri,  supreme  court  of  the 
United  States,  Connecticut  Ohio,  Aiaryland, 
Wisconsin,  a«orgIa,  and  other  states,  and  but 
one  EingUsh  decision.  And  last  but  not  least 
it  cites  the  supreme  court  of  Indiana,  as  hold- 
ing to  the  doctrine  which  the  learned  judge 
delivering  the  opinion  we  are  reviewing  de- 
nominates the  English  doctrine,  and  which  he, 
in  substance,  stated  had  been  rejected  in  In- 
diana after  much  discussion  and  consideration 
for  what  he  calls  the  better  doctrine.  The  case 
thus  cited  by  Wharton  in  support  of  the  sec- 
tion cited  in  the  dictum  is  Railroad  Co.  t. 
Caldwell,  9  Ind.  397.  That  was  a  suit  by 
Caldwell  against  the  ralhroad  company  to  re- 
cover damages  for  negligently  killing  his  cat- 
tle. Caldwell  recovered  in  the  trial  court  and 
the  company  appealed,  and  sought  to  defeat 
the  recovery,  on  the  ground  that  Caldwell  was 
guilty  of  contributory  negligence  in  permitting 
his  cattle  to  run  at  large  in  the  vicinity  of  the 
railroad.  It  was  held  that  the  common  law 
was  in  force  in  this  state  upon  the  subject 
and  required  the  owner  of  cattle  to  keep  tbem 
inclosed  on  his  ovra  land,  In  the  absence  of 
proof  of  an  order  of  the  board  of  commis- 
sioners of  the  county  permitting  them  to  run 
at  large.  So  that  It  was  held  by  this  court  in 
that  case  that  the  plaintiff  was  guilty  of  neg- 
ligence in  BO  penpittlng  his  cattle  to  run  at 
large.  It  was  there  said:  "This  case,  then, 
will  be  decided  in  accordance  with  the  pre- 
vious rulings  of  this  court  in  like  cases,  which 
are  (1)  that,  where  an  injury  happens  to  a 
party  proximately  through  his  own  wrong,  be 
cannot  recover  for  it;  but  (2)  that  where  such 
injury  happens  by  the  proximate  wrong  of 
another,  he  shall  be  liable  for  it  even  though 
the  remote  negligence  of  the  bijured  party  may 
have  contributed  to  produce  it  [Citing  Wright 
V.  Brown,  4  Ind.  96.]  This  principle  rons 
through  every  branch  of  the  law."  This  court 
held  that  notwithstanding  Caldwell's  ante- 
cedent contributory  negligence  in  suffering  his 
cattle  to  run  at  large  hi  the  vicinity  of  the 
railroad,  he  had  a  right  to  recover  for  the 
negligence  of  the  railroad  company  In  killing 
his  cattle,  and  affirmed  the  judgment 

This  does  not  look  as  if  this  court  had  at 
that  time  accepted  as  the  better  doctrine  that 
contributory  negligence  on  the  part  of  the 
plaintiff  would  in  all  cases  defeat  his  action 
for  the  defendant's  negligence,  whether  plain- 
tiff's negligence  was  proximate  or  not  The 
case  of  Wright  v.  Brown,  supra,  cited  in  Rail- 
road Co.  V.  CaldweU,  supra,  was  a  case  where 
the  owner  of  a  flatboet  sued  Wright  and  oth- 
ers, owners  of  the  steamboat  Wisconsin,  for 
negligently  running  too  fast  and  too  close  to 
plaintiff's  flatboat  laden   with  a  cargo   of 
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goods  Insecurely  and  carelessly  moored  to 
the  wharf  at  Madison,  on  the  Ohio  river,  by 
which  it  was  snnlc,  and  with  its  cargo  de- 
stroyed. The  right  of  recovery  was  upheld, 
notwithstanding  the  plalntllTa  antecedent 
negligence  in  mooring  his  boat.  In  passing 
Judgment  niwn  the  case,  this  court  there 
said:  "At  common  law,  however,  the  gen- 
eral principle  is  that  a  party  cannot  recover 
anything  for  an  injury  which  his  own  fault 
directly  contributes  to  produce.  Halderman 
V.  Beckwlth,  4  McLean,  286,  Fed.  Gas.  No.  5,- 
907;  Strout  T.  Foster,  1  How.  89.  But  there 
is  a  class  of  cases  establishing  this  doctrine: 
That,  where  the  wrongful  act  Immediately 
causing  the  Injury  is  the  work  and  through 
the  fault  of  one  party  alone,  he  shall  be  lia- 
ble for  it,  even  though  the  damage  such  act 
occasions  may  be  increased  or  entirely  result 
through  some  previous  neglect  of  the  other 
party  In  respect  to  the  thing  Injured,  and 
especially  if  the  party  committing  such 
wrongful  act  knows,  at  the  time,  of  the  pre- 
vious neglect  of  the  opposite  party."  Then 
the  court  goes  on  to  quote  the  celebrated 
English  donkey  case  of  Davies  v.  Mann,  10 
Mees.  &  W.  645,  with  full  approval,  and  the 
citation  of  numerous  American  cases  declar- 
ing the  same  doctrine,  winding  up  In  uphold- 
ing the  plaintiff's  recovery  notwithstanding 
his  antecedent  contributory  negligence,  and 
affirmed  the  Judgment  But  that  is  not  all. 
In  the  following  cases  the  question  was 
squarely  presented  and  unequivocally  decided 
by  this  court,  adjudging  the  law  to  be  as  In 
the  other  cases  cited.  Wright  v.  Gaff,  C  Ind. 
4ie-420;  Railroad  Oo.  v.  Hiatt,  17  Ind.  102; 
Railway  Co.  v.  Wright,  22  Ind.  376-382;  Neal 
V.  Scott,  25  Ind.  440.  And  the  same  was  di- 
rectly adjudged  to  be  the  law  In  the  Indiana 
appellate  court  In  Strme  Co.  v.  Stewart,  7 
Ind.  App.  563-566,  567,  34  N.  E.  1019;  Coal 
Co.  V.  Shaw  and.  App.)  44  N.  E.  676,  678,  679. 
This  shows  that  the  learned  Justice  deliver- 
ing the  opinion  in  the.  Sinclair  Case  gravely 
erred  in  his  obiter  dictum  by  overlooking  the 
Indiana  cases  cited  above,  because  at  that 
very  time  this  court  had  established  the  ex- 
act opposite  doctrine  to  that  which  he  said 
It  had,  and  which  he  denominated  the  better 
doctrine;  and  no  such  doctrine  as  he  denom- 
inates the  better  doctrine  had  ever  up  to 
that  time  been  declared  or  adjudged  by  this 
court  to  be  the  law.  It  has  been  so  often 
decided  by  this  court  that  the  language  used 
in  the  opinion  is  always  to  be  restricted  to 
the  case  before  the  court,  and  Is  authority 
only  to  that  extent,  and  that  It  is  only  the 
points  arising  In  the  case  and  that  are  decid- 
ed that  are  deemed  as  authority,  that  I 
scarcely  need  cite  the  decisions.  Lucas  v. 
Board,  44  Ind.  524.  Therefore  the  dictum 
quoted  from  the  Sinclair  Case  Is  no  author- 
ity whatever.  Hence  the  law  as  declared  in 
the  six  early  cases  hi  this  court  I  have  quot- 
ed from  and  cited  has  been  the  law  for  40 
years  in  this  state,  in  harmony  with  the  uni- 
form current  of  authority  elsewhere,  unless 


this  court  has  sbice  either  directly  or  Indi- 
rectly overruled  those  cases. 

I  am  told  that  this  court  has  established 
a  different  rule  Ip  a  later  case  than  any  of 
those  to  which  I  have  referred,  and  that 
case  Is  Evans  v.  Express  Co.,  122  Ind.  362,  23 
X.  B.  1039.  It  is  true  that  was  a  suit  by 
Evans  against  the  express  company  for  the 
negligence  of  the  driver  of  Its  express  wagon 
in  driving  the  same  against  Evans  while  he 
was  standing  out  In  the  street,  devoted  to 
the  use  of  vehicles  and  horses.  It  is  true 
that  a  recovery  was  denied  in  that  case  in 
the  trial  court  on  the  ground  of  the  plain- 
tlfTs  contributory  negligence,  which  was  af- 
firmed in  this  court.  The  facts  there  were 
that  the  collision  occurred  after  dark.  In  one 
of  the  streets  In  Princeton.  The  plaintiff  was 
standing  and  talking  with  two  other  men, 
about  eight  feet  from  the  curb,  near  the  mar- 
gin of  the  traveled  trade  over  which  horses 
and  vehicles  were  accustomed  to  pass,  there 
being,  however,  about  SO  feet  of  space  In  the 
street  over  which  horses  and  wagons  might 
have  been  driven  without  coming  in  contact 
with  the  plaintiff.  It  was  not  so  dark  but 
that  persons  standing,  or  a  horse  and  vehicle 
approaching,  on  the  street,  could  be  seen. 
The  boy  driving  the  express  wagon  had  an- 
other boy  In  the  driver's  seat  with  him,  and, 
within  about  12  feet  of  the  place  where  the 
plaintiff  and  his  friends  were  standing,  ob- 
served them.  Seeing  two  of  them  move  out 
of  the  way,  and  his  attention  being  attracted 
in  another  direction,  he  did  not  afterwards 
see  the  plataitiff  until  the  wagon  wheel  struck 
and  threw  him  to  the  ground,  inflicting  pain- 
ful Injuries  on  his  person.  The  Jury  found. 
In  answer  to  special  interrogatories,  that  the 
plaintiff  was  not  in  the  exercise  of  ordinary 
care  when  be  was  injured.  That  finding 
was  upheld  by  the  trial  court,  and  by  this 
court  on  appeal.  The  driver,  though  negli- 
gent, in  falling  to  see  the  plaintiff  In  time, 
made  the  negligence  of  the  two  persons  con- 
current, and  hence  the  negligence  of  each 
was  a  proximate  cause  of  the  injury.  The 
attempt  was  made  to  have  this  court  ad- 
judge that,  as  the  negligence  of  the  plaintiff 
was  antecedent  to  that  of  the  express  driver, 
the  plaintiffs  negligence  was  not  proximate, 
and  hence  did  not  proximately  contribute  to 
his  injury.  This  court  decided  the  question 
thus  presented,  and,  in  doing  so,  squarely 
and  unequivocally  adjudged  the  law  to  be  as 
laid  down  in  the  six  cases  dted  above.  In  4 
Ind.,  6  Ind.,  9  Ind.,  17  Ind.,  22  Ind.,  and  25 
Ind.,  supra,  in  the  following  language:  "We 
quite  agree  that.  If  the  driver  of  the  express 
wagon  saw  the  appellant  standing  In  the 
street,  it  was  his  duty  to  turn  out,  and  not 
drive  his  wagon  upon  him;  and  if  the  facte 
presented  a  case  in  which  It  appeared  that 
the  driver,  after  seeing  the  appellant,  had 
any  reasonable  ground  to  apprehend  that  he 
was  not  aware  of  the  approaching  wagon, 
and  was  unconscious  of  the  danger  that  was 
imminent,  a  recovery  would  have  been  Justi- 
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fled,  notwithstanding  the  antecedent  negli- 
gence of  the  appellant.  Railway  Oo.  v.  Long, 
112  Ind.  166,  13  N.  E.  659;  Railway  Co.  v. 
Pltzer,  109  Ind.  179,  6  N.  E.  310,  and  10  N.  E. 
70;  Shear.  &  R.  Neg.  (4th  Ed.)  S  61.  One 
whose  negligence  has  contributed  to  an  acci- 
dent from  which  he  has  sustained  Injury  will 
not  be  debarred  the  right  to  recover  It  the 
defendant,  after  having  discovered  his  peril, 
having  also  reasonable  ground  to  believe  him 
unconscious  of  danger,  or  unable  to  avoid  It, 
might  himself,  by  the  exercise  of  ordinary 
diligence,  have  prevented  the  mischief  which 
followed.  The  ground  upon  which  a  plain- 
tiff -may  recover  notwithstanding  his  own 
negligence  Is  that  the  defendant,  after  be- 
coming aware  of  the  danger  to  which  the 
plaintiff  was  exposed,  failed  to  use  a  proper 
degree  of  care  to  avoid  injuring  him."  But 
this  court  held  that,  because  the  express  driv- 
er did  not  see  the  plaintiff  In  time  to  avoid 
injuring  him,  that  made  the  negligence  of 
both  parties  concurrent  or  proximate,  and  the 
case  fall  within  the  general  rule  that  the 
plalntlfTs  proximate  contributory  negligence 
will  defeat  a  recovery  by  hhn.  Thus,  we 
find  it  to  be  distinctly  adjudged  to  be  the 
law  In  that  case  that  there  may  be  a  recov- 
ery by  the  plaintiff,  notwithstanding  his  own 
antecedent  negligence,  if  the  defendant  dis- 
covered such  antecedent  negligence  in  time 
to  enable  him,  in  the  exercise  of  ordinary 
care,  to  avoid  Injuring  the  plaintiff,  precisely 
as  It  had  been  adjudged  36  years  before  by 
this  court,  In  Wright  v.  Brown,  supra. 

As  indicating  that  the  court  so  Intended  to 
adjudge  in  the  Evans  Case,  I  turn  to  the 
section  of  Shearman  &  Redfleld  on  Negli- 
gence, Involved  in  the  cffatlon  quoted,  and 
find  the  following  language  used:  "Sec.  99. 
It  is  now  perfectly  well  settled  that  tiie 
plaintiff  may  recover  damagos  for  an  Injury 
caused  by  the  defendant's  negligence,  not- 
withstanding the  plaintiff's  own  negligence 
exposed  him  to  the  risk  of  Injury,  If  such  In- 
jury was  proximately  caused  by  the  defend- 
ant's omission,  after  becoming  aware  of  the 
plaintiff's  danger,  to  use  ordinary  care  for 
the  purpose  of  avoiding  Injury  to  him.  We 
know  of  no  court  of  last  resort  In  which  this 
rule  is  any  longer  disputed,  although  the  same 
rule,  in  substance,  but  Inaccurately  stated, 
has  been  made  the  subject  of  strenuous  con- 
troversy." Thus,  we  see  that  this  court  Is 
as  thoroughly  committed  to  the  doctrine  for 
which  I  contend  as  it  well  can  be,  notwith- 
standing the  remarks  In  the  Sinclair  Case, 
supra.  But  that  Is  not  all.  This  court  hais 
not  only  not  accepted  the  contrary  doctrine 
at  all,  but  has  In  many  other  cases  either  ex- 
pressly recognized  and  upheld  the  rule  laid 
down  in  the  Indiana  cases  I  have  referred  to. 
For  Instance,  that  rule  is  expressly  recogniz- 
ed In  Railroad  Co.  v.  Kams,  13  Ind.  87.  And 
such  rule  is  expressly  recognized  in  Railway 
Co.  V.  Bryan,  107  Ind.,  at  page  53,  7  N.  E. 
808,  in  the  following  language:  "Where  one 
person  negligently  comes  into  a  situation  of 


peril,  before  another  can  be  held  liable  for 
an  injury  to  him,  it  must  appear  that  the 
latter  had  knowledge  of  his  situation  In  time 
to  have  prevented  the  Injury;  or  It  must  ap- 
pear that  the  Injurious  act  or  omission  was 
by  design."  The  rule  was  expressly  recog- 
nized in  Pennsylvania  Co.  v.  Meyers,  136 
Ind.,  at  page  261,  38  N.  E.  37,  by  the  use  of 
the  Identical  same  language.  And  the  rule 
has  been  indirectly  recognized  by  this  court 
and  the  Indiana  appellate  court  in  holding 
that  the  plalntlfTs  contribatory  negligence 
cannot  defeat  his  recovery,  unless  It  was  a 
proximate  cause  of  his  Injury,  In  the  follow- 
ing cases:  Korrady  v.  Railway  Co.,  131 
Ind.,  at  page  264,  29  N.  B.  1069;  Matchett  v. 
Railway  Co.,  182  Ind.,  at  page  341,  31  N.  BJ. 
792;  Railroad  Co.  v.  Krapf,  143  Ind.  665, 
666,  36  N.  E.  901;  Improvement  Co.  v.  Teter, 
1  Ind.  App.,  at  page  327,  27  N.  E.  635.  And 
these  cases,  expressly  or  Impliedly  holding 
that  the  plaintiff's  contributory  negligence 
cannot  exonerate  the  defendant's  negligence 
uilless  the  plaintiffs  negligence  was  a  prox- 
imate cause  of  his  injury,  must  be  construed 
and  understood  in  the  light  of  the  unbroken 
current  of  authority  as  to  what  Is  proximate 
cause,  both  in  this  court  and  elsewhere. 
That  current  of  authority  is  perfectly  har- 
monious with  the  definition  of  proximate 
cause  already  stated  above;  and  I  have  been 
wholly  unable  to  find  a  single  case  In  eltber 
of  the  two  courts  of  last  resort  in  this  state 
asserting  a  contrary  rule,  except  the  obiter 
dictum    In  the  Sinclair  Case,  supra. 

But  It  Is  said  that  Railroad  Co.  v.  Graham, 
95  Ind.  ;28e,  holds  the  contrary  rule.  But  an 
examlnatlcm  of  that  case  will  demonstrate 
that  that  is  a  grave  mistake.  '  Tliere  were 
no  facts  or  pleadings  in  that  case  calling  for 
a  decision  on  such  a  question.  It  is  a  plain 
case  of  a  plaintiff  walking  on  a  railroad  track 
In  broad  daylight.  In  the  same  direction  that 
the  train  was  going;  and,  though  the  en- 
gineer gave  the  usual  signals  of  warning, 
the  plaintiff,  being  possessed  of  good  eye- 
sight and  hearing,  could  have  both  seen  and 
heard  the  train;  yet  he  heedlessly  walked  on 
until  the  train  overtook,  struck,  and  Injured 
him.  There  were  two  reasons  why  the  com- 
pany was  adjudged  not  liable,  independently 
of  plaintiff's  negligence;  and  they  are  that 
the  engineer  had  a  right  to  presume  that  the 
plaintiff  would  step  off  the  track  before 
struck,  and,  when  the  engineer  found  that 
he  would  not,  It  was  Impossible  to  stop  the 
train  In  time  to  avoid  Injuring  him.  Like  the 
Sinclair  Case,  there  was  nothing  In  the  case 
calling  for  the  determination  of  the  rule  I 
am  contending  for.  In  quoting  from  the 
Sinclair  Case,  supra,  on  the  subject  of  the 
difference  between  gross  negligence  and  ■vrlli- 
fulness,  the  obiter  dictum  in  that  case  al- 
ready quoted  above  is  also  quoted  in  the 
Graham  Case,  supra;  but  there  Is  not  a  word 
in  the  latter  case  attempting-  to  apply  the 
dictum  to  any  part  of  the  case,  for  there  is 
I  no  point  decided  In  the  case  to  which  It  la 
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applicable.  So,  that  case  fnrnlshed  no  au- 
thority for  the  principle  asserted  In  the  dic- 
tum. I  am  also  told  that  Railroad  C!o.  v. 
McCIaren,  62  Ind.  666,  holds  the  same  rule 
as  stated  In  the  dictum  in  the  Sinclair  Case, 
supra.  But  that  is  a  serious  mistake.  That 
was  a  case  In  Its  facts  much  like  the  Oraham 
Case,  supra,  except  that  it  contains  no  such 
dictum  as  is  quoted  In  the  Graham  Case; 
and,  except  that.  It  was  conceded  by  the 
plaintiff  In  that  case  that  his  contributory 
negligence  would  preclude  his  recovery,  un- 
less the  facts  showed  that  those  in  charge  of 
the  train  ran  It  against  him  willfully  and 
purposely.  The  facts  being  as  they  were  in 
the  Graham  Case,  supra,  it  was  held  that 
they  did  not  show  a  willful  and  intentional 
killing.  But  there  was  no  holding  either  pro 
or  con  as  to  the  rule  I  am  discussing. 

I  therefore,  with  profound  deference  for 
the  opinion  of  the  majority  of  my  brothers, 
feel  deeply  impressed  with  the  belief  that 
there  is  no  logical  or  moral  escape  from  the 
conclusion  that  the  rule  is  well  established, 
and  has  been  for  over  40  years,  in  this  state, 
that  a  plaintiff  may  recover  for  a  negligent 
injury,  notwithstanding  his  own  antecedent 
negligence,  provided  the  defendant  discover- 
ed such  antecedent  negligence  in  time  to 
have  avoided  injuring  the  plaintUC  by  the 
use  of  ordinary  care,  and  that  such  rule,  in 
the  language  of  Shearman  &  Redfleld,  Is  no 
longer  disputed  In  any  court  of  last  resort. 
I  therefore  sincerely  deplore  the  departure 
therefrom,  not  only  because  it  unsettles  a 
long-established  rule,  but  because  the  rule 
commends  Itself  to  the  dictates  of  an  en- 
lightened sense  of  Justice,  and  the  contrary 
rule  is  harsh,  unjust,  and  cruel. 

But  It  is  said  the  answers  to  the  InterrogSr 
tories  show  that  the  engineer  did  not  dis- 
cover the  perilous  situation  of  the  sleeping 
boy  on  the  track  until  the  engine  ran  onto 
blm,  and  Inflicted  the  injury,  and  hence  It 
is  claimed  the  rule  I  have  been  dlscusshig 
has  no  ^plication  to  the  case.  It  is  true 
those  answers  show  that  neither  the  en- 
gineer nor  fireman  saw  the  plaintiff  before  he 
was  run  over  and  injured  by  their  engine. 
But  the  findings  of  the  Jury  also  show  that 
It  was  daylight,  and  in  a  populous  city,  ap- 
proaching a  crossing,  where  children  were 
liable  to  be,  and  that  the  sleeping  child  was 
in  plain  view  from  the  engine  for  a  distance 
of  300  feet  before  it  reached  him,  and  could 
have  been  seen  by  the  engineer  and  fireman 
If  they  bad  looked.  It  has  long  been  estab- 
lished law  In  this  court  that  a  railroad  track 
la  an  indication  of  danger,  and,  where  one 
attempts  to  go  upon  or  cross  the  same,  he 
must  listen  for  signals,  notice  signs  put  up 
as  warnings,  and  look  attentively  up  and 
down  the  track,  in  order  to  his  freedom  from 
negligence.  Mann  v.  Stock-Yard  Co.,  128 
Ind.  138,  26  N.  E.  819;  Hathaway  v.  Rail- 
way Co.,  46  Ind.  25;  Railroad  Co.  v.  Butler, 
103  Ind.  31.  2  N.  E.  138;  Smith  v.  Railroad 
Co.,  141  Ind.  92,  40  N.  K  270;    Railway  Co. 


V.  Fraze  (Ind.  Sup.)  BO  N.  B.  676.  It  Is  also 
established  in  this  court  that  such  person 
"is  presumed  In  law  to  have  seen  what  he 
could  have  seen  If  he  had  looked  attentively, 
and  have  heard  what  he  could  have  heard 
if  he  had  listened  attentively.  The  reason 
of  this  presumption  is  that  it  was  the  travel- 
ers' solemn  duty  to  look  attentively  when  ap- 
proaching such  a  crossing,  and  listen  atten- 
tively for  a  coming  train."  Railway  Co.  v. 
Fraze,  supra;  Cones  v.  Railway  Co.,  114  Ind. 
328,  16  N.  S>.  638.  It  was  no  less  the  solemn 
duty  of  the  engineer  to  look  attentively  as  he 
ran  his  engine  through  a  populous  city,  ap- 
proaching a  highway  crossing,  where  chil- 
dren were  liable  to  be.  The  only  difference 
between  the  negligence  of  the  defendant  and 
the  negligence  of  the  plaintiff  Is,  one  Is  con- 
tributory, while  the  other  is  original  and  In- 
dependent. They  are  exactly  alike  In  their 
essential  elements,  the  same  being  a  failure 
to  exercise  ordinary  care  under  all  the  cir- 
cumstances. The  law  imposes  the  same  sol- 
emn duty  on  plaintiff  and  defendant  to  ex- 
ercise due  care,— the  one  to  avoid  injury  to 
himsdf,  and  the  other  to  avoid  Inflicting 
such  Injury.  Therefore  there  is  no  reason 
why  the  one  should  be  presumed  in  law  to 
have  seen  or  heard  what  he  might  have 
seen  or  heard  had  he  looked  or  listened 
that  does  not  equally  apply  to  the  other, 
where  the  circumstances  are  such  as  to  make 
it  his  solemn  duty  to  look  or  listen.  So,  the 
defendant  is  under  the  same  solemn  obliga- 
tion to  look  or  listen  where  the  circumstances 
require  It  as  the  plaintiff  is,  In  order  to  es- 
cape responsibility  for  negligence.  There- 
tore  I  think  It  quite  clear  that  the  law  pre- 
sumes that  the  engineer  did  see  the  sleeping 
child  on  the  track  In  time  to  avoid  running 
over  It,  because  he  might  have  seen  it  had  he 
looked  (Railway  Co.  v.  PItzer,  109  Ind.  179, 
6  N.  E.  310,  and  10  N.  E.  70);  and  hence 
his  negligence  in  running  over  It  was  the 
proximate  cause  of  the  injury  to  the  boy, 
and  his  negligence  In  going  and  falling  asleep 
on  the  track,  if  negligence  It  was,  was  not 
a  proximate  cause  of  such  injury,  but  was  a 
remote  cause  or  a  mere  condition  of  such  in- 
Jury. 

For  these  reasons,  I  am  of  opinion  that  the 
answers  to  the  Interrogatories  are  not  in 
conflict  with  the  general  verdict,  and  that 
we  erred  In  the  original  opinion  In  holdhtg 
that  they  were,  and  In  affirming  and  In  not 
reversing  the  Judgment.  Hence  I  am  of 
ophilon  that  a  rehearing  ought  to  be  granted. 


(21  Ind.  App.  270) 
WHISNAND  V.  FEB. 
(Appellate  Court  of  Indiana.     Dec.  14,  1898.) 
Wills — Blectiok  sr  Widow. 
Where  testator,  in  his  will,  gives  his  wid. 
ow  and  others  specific  real  and  personal  prop- 
erty, and  provides  that  the  residue  of  his  es- 
tate shall  be  equally  divided  between  her  and 
his  grandchildren,   and  does  not   provide   that 
such  provisions  for  her  benefit  are  in  lieu  of 
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any  of  her  statutory  rights,  she  may  accept  the 
provisions  of  the  will,  and  still  be  entitled  to 
the  $500  of  personalty,  or,  in  lieu  of  personalty, 
cash,  allowed  the  widow,  by  Horner's  Rev.  St. 
1897,  8  2268,  out  of  the  husband's  estate. 

Appeal  from  circuit  court,  Monroe  county; 
William  H.  Martin,  Judge. 

Action  by  Margaret  E.  Whlsnand  against 
William  I.  Fee,  as  executor  of  the  will  of 
John  C.  Whlsnand,  deceased.  From  a  judg- 
ment In  faror  of  defendant,  plaintiff  appeals. 
Reversed. 

J.  B.  Henley  and  J.  B.  WUaon,  for  appel- 
lant R.  W.  Meyers  and  Edwin  Carr,  for  ap- 
pellee. 

WILEY,  J.  This  cause  was  transferred  to 
this  court  by  the  supreme  court,  and  under 
the  statute  such  transfer  is  final.  The  only 
question  presented  by  the  record  is  the  right 
of  appellant,  as  the  widow  of  John  C.  Whls- 
nand, to  have  paid  to  her  the  $500  allowed 
by  section  2289,  Horner's  Rev.  St  1897,  not- 
withstanding the  fact  that  she  elected  to  talie 
under  the  will  of  her  deceased  husband.  The 
case  was  presented  to  the  court  below  upon 
an  agreed  statement  of  facta,  where  a  Judg- 
ment was  rendered  against  appellant.  She 
excepted  to  the  Judgment,  and  the  question 
Is  properly  presented  for  decision.  The 
agreed  facts,  so  far  as  they  are  pertinent,  are 
as  follows:  That  John  O.  Whlsnand,  died 
testate  August  20,  1897,  leaving  surviving 
him  his  widow  (appellant),  who  was  a  child- 
less second  wife,  and  Armlna  Ousler,  his  only 
child  by  a  former  marriage;  that  tlie  will  of 
the  decedent  was  duly  probated,  and  appel- 
lee was  appointed  executor,  and  was  qual- 
ified as  such  August  31,  1897;  that  by  said 
will  he  bequeathed  to  appellant  one  note  for 
$750,  one  note  for  $200,  also  $1,250  in  cash, 
also  certain  real  estate,  and  also  certiin  per- 
sonal property,  describing  it  In  the  agreed 
statement  of  facts  it  also  appears  from  the 
will,  which  Is  copied  bodily  as  part  of  the 
facts,  that  the  decedent  made  certain  be- 
quests to  his  daughter  and  his  grandchildren. 
The  seventh  subdivision  of  the  will  is  as  fol- 
lows: "Seventh.  All  the  residue  of  my  prop- 
erty, real  and  personal,  not  herein  disposed 
of,  J  hereby  give,  devise,  and  bequeath  to  my 
wife,  Margaret  Whlsnand,  and  to  my  grand- 
children Golda  May  and  Roy  H.  Ousler,  share 
and  share  alike."  It  was  further  agreed 
that  on '  September  IS,  1897,  the  appellant 
elected  to  take  under  the  will,  which  election 
was  In  writing,  and  duly  acknowledged,  and 
filed  in  the  office  of  the  clerk  of  the  Monroe 
circuit  court.  It  was  further  agreed  that  aft- 
er the  payment  of  all  specific  bequests  in  said 
will,  and  all  debts  of  said  estate,  there  re- 
mains for  distribution  $2,500,  and  that  on  Oc- 
tober 23,  1897,  appellant  demanded  of  the 
executor  the  payment  to  her  of  $500  by  virtue 
of  the  statute  in  such  cases  made  and  provid- 
ed. The  statute  (section  22G9,  supra)  pro- 
vides that  "the  widow  of  the  decedent 
whether  be  die  testate  or  intestate,  may  at 


any  time  before  the  sale,  select  and  take  arti- 
cles therein  named  [In  the  Inventory]  at  the 
appraisement  not  exceeding  In  the  aggregate 
$500."  The  statute  further  provides  that  If 
the  wl^ow  refuses  or  falls  to  take  all  or  any 
part  of  the  articles,  etc.,  she  shall  be  enti- 
tled to  the  deficiency  In  cash.  Under  the  lat- 
ter provision  of  the  statute,  if  the  widow  does 
not  select  the  articles  inventoried  to  the  value 
of  $500,  she  is  entitled  to  the  residue  or  whole 
amount  In  cash  out  of  the  first  money  coming 
Into  the  hands  of  the  administrator.  Leib  v. 
Wilson,  51  Ind.  550.  In  several  cases  it  has 
been  held  that  this  allowance  of  $500  to  the 
widow  is  independent  of  debts,  dower,  or  tes- 
tamentary provisions  In  her  favor.  Cheek  v. 
Wilson,  7  Ind.  3i54;  Schneider  v.  Plessner,  64 
Ind.  524;  Nelson  v.  Wilson,  61  Ind.  255;  Lorlng 
V.  Craft  16  Ind.  110;  Dunham  v.  Tappan,  31 
Ind.  173;  Bratney  v.  Curry,  33  Ind.  399.  In  the 
case  last  cited,  In  discussing  the  provision  of  the 
statute  under  consideration.  It  was  held  that 
the  right  to  the  sum  therein  provided  gives 
the  widow  "a  credit  for  the  necessaries  of 
life  at  once  upon  the  husband's  death,  and 
the  means  of  decent  burial  should  she  die 
before  the  amount  comes  to  her  hands.  The 
statute  requires  a  liberal,  Instead  of  a  nar- 
row, Interpretation,  in  order  to  accomplish  the 
purposes  of  the  legislature  in  enacting  it" 
In  Langley  v.  Mayhew,  107  Ind.  198,  6  N.  E. 
317,  and  8  N.  E.  157,  Nelson  v.  Wilson,  su- 
pra, and  Whlteman  v.  Swem,  71  Ind.  530, 
were  criticized.  In  which  the  court  said: 
"Some  of  the  cases  cited  •  •  ♦  have  gone 
to  the  extreme  limit  in  holding  that  widows 
were  respectively  entitled  to  receive  a  spe- 
cific sum  of  money,  under  the  law,  In  addi- 
tion to  provisions  made  for  them  by  their 
husbands  in  their  wills,  and.  In  consequence, 
we  feel  It  incumbent  upon  this  court  here- 
after to  limit  rather  than  extend,  the  doctrine 
of  these  cases."  In  Morrison  v.  Bowman,  29 
Cal.  337,  it  was  held  that  If,  by  the  general 
scope  of  the  will,  It  appeared  that  the  hus- 
band Intended  to  dispose  of  all  the  property 
under  his  control,  half  of  which,  under  tbe 
law  of  that  state,  belonged  to  his  wife,  and 
that  the  assertion  by  her  of  her  half  Interest 
In  the  property  must  defeat  the  provisions  of 
the  will,  her  acceptance  of  the  provisions  of 
tbe  will  was  a  relinquishment  of  all  claim  by 
her  under  the  law.  This  doctrine  was  quot- 
ed with  approval  by  the  supreme  court  In 
Langley  v.  Mayhew,  supra.  It  is  an  old 
rule  in  equitable  Jurisprudence,  to  which  the 
administration  of  estates  is  closely  allied,  that 
a  person  shall  not  claim  an  interest  under  an 
Instrument  whether  It  be  a  deed  or  will, 
without  giving  full  effect  to  such  Instrument 
as  far  as  he  can.  This  rule  has  been  treat- 
ed as  one  of  universal  application  without 
exception.  It  applies  to  the  interests  of  mar- 
ried women;  to  the  interests  immediate,  re- 
mote, or  contingent;  to  the  Interests  of  val- 
ue or  not  of  value.  Langley  v.  Mayhew,  su- 
pra; 2  Madd.  47;  2  Story,  Eq.  Jur.  S  1073; 
Pom.   Eq.  Jur.   K  895,  461.    In   Sbafer   v. 
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Shafer,  129  Ind.  •884,  28  N.  B.  867,.  It  was 
said:  "Whatever  may  have  been  the  rule  of 
constnKTtlon  in  this  state  prior  to  the  deci- 
sion of  Langley  v.  Mayhew,  107  Ind.  198,  6 
N.  E.  317,  and  8  N.  E.  157,  it  is  now  settled 
that  where  a  hnsband  has  made  specific  pro- 
vision for  his  widow,  and  has  also  disposed 
of  all  his  other  property  in  such  a  way  as  to 
malie  it  apparent  that  the  assertion  by  the 
widow  to  take  both  under  the  law  and  un- 
der the  will  would  defeat  the  manifest  pur- 
pose of  the  testator,  she  will  be  confined  to 
the  provisions  made  by  the  will,  if  she  elects 
to  take  the  provision  niade  for  her."  In  Hur- 
ley V.  Mclver,  119  Ind.  53,  21  N.  B.  325,  it 
was  held  that  where  a  husband  made  specific 
provision  for  his  widow,  and  has  disposed  of 
an  his  other  property  In  such  a  way  as  to 
make  it  apparent  that  the  assertion  by  the 
widow  of  the  right  to  take  both  under  the 
law  and  under  the  will  wonld  defeat  the 
manifest  purpose  of  the  testator,  she  will  be 
confined  to  the  provision  made  by  the  will, 
after  she  has  effectually  elected  to  take  the 
benefits  so  provided.  In  the  case  last  cited 
the  court,  by  Mitchell,  J.,  said:  "While  a 
testator  may  not  have  the  power  to  dispose 
of  property  which  the  law  casts  upon  his 
widow,  nor  to  deprive  her  of  the  five  hun- 
dred dollars  to  which  she  is  entitled  by  law, 
yet  If  It  plainly  appears  that  it  was  his  pur- 
pose to  do  80,  and  the  widow  has  accepted  a 
testamentary  provision  made  for  her,  such 
acceptance  is  a  confirmation  of  the  testa- 
mentary disposition,  and  waives  her  right  un- 
der the  law."  The  court  also  approves  and 
adheres  to  the  decision  In  Langley  v.  May- 
hew,  supra.  In  Snodgrass  v.  Meeks,  12  Ind. 
App.  70,  88  N.  E.  833,  in  construing  section 
2268,  supra,  this  court,  by  Reinhard,  J.,  said: 
"It  would  seem,  from  the  reading  of  this  stat- 
ute, that  the  widow  is  entitled  to  her  .|500 
absolutely,  without  regard  to  the  fact  wheth- 
er the  decedent  died  testate  or  intestate. 
•  •  •  There  Is,  however,  one  exception  to 
the  rule  that  she  may  take  the  $500,  will  or 
no  will,  and  that  is  where  the  provisions  of 
the  will  are  inconsistent  with  her  taking  the 
statutory  allowance  of  $500,  and  she  accepts 
under  the  will.  In  that  case  the  acceptance 
is  a  waiver  of  her  claim  to  the  personalty 
under  the  statute,  as  otherwise  she  would  be 
enabled,  by  the  assertion  of  both  claims,  to 
defeat  the  will  of  the  testator."  In  the  case 
from  which  we  have  Just  quoted  It  was  not 
claimed  that  the  widow  made  an  election  to 
take  under  the  law,  and  to  reject  the  provi- 
sions of  the  will,  but  it  appears  that  she 
made  no  such  election;  and,  this  being  true, 
under  the  statute,  she  will  be  deemed  to  have 
taken  under  the  will.  See  Fosber  v.  GuU- 
.llams,  120  Ind.  172,  22  N.  E.  118.  L'  a  widow 
elects  to  take  under  a  will,  she  is  bound  to 
give  effect  to  all  of  its  provisions,  and  per- 
form the  burdens  attached  to  the  benefits. 
See  Snodgrass  v.  Meeks,  supra;  Moore  v. 
Baker.  4  Ind.  App.  115,  30  N.  E.  629.  From 
an  the  authorities  It  seems  that  the  rule  is 


firmly  settled  In  this  state  that,  If  It  appears 
from  the  will  that  it  was  the  manifest  Inten- 
tion of  the  testator  that  the  provisions  of  the 
will  affecting  the  rights  of  the  widow  were 
intended  In  lieu  of  her  statutory  rights,  and 
that  by  the  will  all  of  the  testator's  property 
was  specifically  disposed  of,  and  that  the' 
widow  elects  to  take  under  the  will,  then  she 
Is  estopped  from  claiming  under  the  stat- 
ute. This  Is  a  wholesome  and  Jnst  rule,  and 
rests  upon  the  ground  that  In  such  case,  were 
she  permitted  to  take  both  under  the  wIU 
and  the  statute,  she  would  defeat  the  man- 
ifest intention  of  the  testator,  and  this  the 
courts  will  not  sanction. 

In  Shipman  v.  Keys,  127  Ind.  353,  26  N.  B. 
896,  the  supreme  court,  it  seems  to  us,  have 
passed  upon  and  settled  the  exact  question 
before  us.  In  that  case  the  testator's  will . 
consisted  of  three  Items.  In  Item  1  he  be- 
queathed to  his  wife  (appellant)  certain  real 
estate.  In  item  2  he  bequeathed  to  her  $1,- 
250  in  cash.  Item  3  was  as  follows:  "Item 
3.  After  paying  all  my  debts  and  the  above 
legacy  to  my  wife,  I  will  and  bequeath  that 
the  residue  of  my  property  be  equally  divid- 
ed between  my  said  wife  and  my  children, 
she  taking  an  equal  share  with  each  child." 
Appellant  elected  to  take  under  the  wiU,  and 
also  filed  a  petition  to  require  the  administra- 
tor to  pay  her  the  $500  allowed  by  statute,  in 
addition  to  the  bequests  made  to  her.  In  this 
case,  •  speaking  of  Langley  v.  Mayhew,  su- 
pra, and  Hurley  v.  Mclver,  supra,  the  court 
says:  "These  cases  must  not  be  understood, 
however,  as  going  further  than  to  merely 
limit  the  rule  in  the  manner  Indicated.  It 
was  not  the  intention  of  the  court  In  these 
cases  to  swing  to  the  opposite  extremity,  and 
hold  that  in  all  cases  when  provision  Is  made 
by  the  will  for  the  wife  her  acceptance  of 
such  provision  Is  a  relinquishment  of  her 
right  to  the  statutory  allowance."  Continv- 
Ing,  the  court  said:  "In  the  case  now  under 
consideration,  the  husband,  by  the  will,  did 
make  specific  provision  for  his  widow.  He 
did  not,  however.  In  terms  declare  that  such 
provision  was  to  be  In  lieu  of  the  provision 
which  the  law  made  for  her.  Would  the  as- 
sertion made  by  her  of  her  right  to  the  al- 
lowance of  $500  defeat  the  purpose  of  the 
testator  as  shown  by  the  disposition  whld>  he 
has  made  of  the  residue  of  the  property?" 
It  was  held  that  such  assertion  by  the  widow 
to  take  under  the  will  would  not  defeat  the 
purpose  of  the  teEitator.  It  was  held  in  that 
case  that  the  widow's  right  to  the  allowance 
of  $500,  in  some  of  its  incidents,  was  analo- 
gous to  the  right  of  dower.  After  ably  dis- 
cussing the  question,  showing  that  the  huf^ 
band  could  not,  by  any  act,  deprive  the  wld' 
ow  of  dower  against  her  will,  and  that  she 
could  take  It,  and,  In  addition,  could  take 
that  which  the  will  gives,  the  court  concludes 
as  follows:  "If  a  decedent,  by  his  will,  makes 
provision  for  his  widow,  and  specifically  dis- 
poses of  all  the  residue  of  his  estate,  so  that 
the  assertion  by  the  widow  of  her  statutory 
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dalm  wonld  defeat  some  material  provision 
thereof,  she  Trill  be  required  to  elect,  and  can- 
not take  both.  A  general  disposition  of  all 
the  residue  of  his  property  by  residuary  de- 
vise or  bequest,  not  purporting  to  be  In  Ueu 
of  such  absolute  claim,  is  not  enough,  how- 
ever, to  compel  an  election.  Such  devise  will 
be  construed  as  made  in  view  of  her  abso- 
lute statutory  rights,  and  subject  thereto,  and 
only  operates  on  the  residue  after  payment 
of  debts  and  expenses  of  administration,  and 
the  satisfaction  of  specific  devises,  legacies, 
and  rights.  There  is  nothing  in  the  will  in 
this  case  Inconsistent  with  the  widow's  claim 
to  take  both  the  statutory  allowance  of  $500 
and  the  provision  made  for  her  by  the  wllL" 
Following  the  rule  laid  down  in  Shipman  t. 
Keys,  supra,  are  the  cases  of  Richards  v.  Hol- 
Ils,  8  Ind.  App.  353,  35  N.  E.  572,  and  Blake 
v.  Blake,  15  Ind.  App.  492,  44  N.  E.  488.  We 
do  not  deem  it  necessary  to  quote  from  these 
cases,  but  they  are  directly  In  point.  The  re- 
cent case  of  Pierce  v.  Pierce  (decided  by  this 
court  Not.  22,  1808)  61  N.  E.  954,  is  in  har- 
mony with  the  authorities  above  cited,  and 
strongly  supports  appellant's  contention  In 
the  case  before  us.  It  follows  from  the  an- 
thorlties  that  the  court  erred  in  rendering 
judgment  against  appellant  The  judgment 
to  therefore  reversed,  with  Instructions  to  the 
court  below  to  render  judgment  for  appel- 
lant for  $500  upon  the  agreed  statement  of 
facts. 


(22  Ind.  App.  m) 

INDIANA   NATURAL   &  ILLUSIINA'nNG 

GAS  CO.  V.  MARSHALL.  1 
(Appellate  Court  of  Indiana.     Dec.  20,  1898.) 

Ik/drt  to  Ghplotb — Dbfectivb  Applianobs^ 
AssDiiPTiox  OP  Risk— Emplotmkmt  Optsidi  ov 

OONTBACT— VaKIAHOB — lUCOMSISTRNT   FiNDIXOS. 

1.  Where  a  servant  is  injured  through  using 
defective  appliances  furnished  b^  his  master, 
he  need  not  show,  in  order  to  entitle  him  to  re- 
cover, that  he  had  not  the  same  means  as  de- 
fendant of  knowing  of  the  defect,  as  he  is  not 
bound  to  make  a  critical  examination  of  such 
appliances  for  the  purpose  of  discovering  de- 
fects not  obvious. 

2.  A  servant's  implied  assumption  of  risks 
does  not  extend  to  more  hazardous  work  outside 
of  his  contract  of  hiring,  and  where  he  is  re- 
quired to  do  the  more  hazardous  work,  and  is 
Ijbjured  while  using  defective  tools  furnished 
by  the  master,  he  will  be  entitled  to  recover, 
although  the  defects  were  such  that  an  ex- 
perienced person  would  have  discovered  them 
by  nsing  care. 

8.  Defects  in  spnrs  used  in  climbing  electric 
tight  poles,  in  that  they  are  set  at  an  improper 
angle,  and  the  material  is  so  soft  that  it  will 
bend  under  a  man's  weight,  are  not  such  de- 
fects as  an  inexperienced  servant  is  obliged  to 
know,  where  he  is  required  to  use  such  appli- 
ances outside  his  regular  employment. 

4.  In  an  action  by  a  servant  against  his  mas- 
ter for  injuries  received  while  climbing  an  elec- 
tric light  pole,  the  complaint  alleged  that  the 
spurs  furnished  by  defendant  were  defectively 
constructed,  in  that  the  parts  intended  to  be 
stuck  into  the  pole  were  set  at  an  improper 
angle,  and  that  they  were  of  such  soft  mate- 
rial that  the  points  would  bend  under  a  man's 
weight.  The  jury,  in  special  answers,  found 
.'hat  the  spurs  were   defective,   in  that  they 


were  beveled  on  the  wrong  side,  and  set  too 
low  on  the  shank.  Held,  that  the  variance  was 
not  fatal. 

6.  In  an  action  by  a  servant  against  his  mas- 
ter for  injury  received  from  the  use  of  a  de- 
fective tool,  which  he  was  required  to  use  out- 
side his  regular  employment,  and  in  the  use  of 
which  he  was  inexperienced,  a  special  finding 
of  the  jury  that  plaintilE  had  used  the  tool  prior 
to  that  time  is  not  inconsistent  with  the  con- 
clusion in  the  general  verdict  that  he  was  ig> 
norant  of  the  defect. 

6.  If  a  master  instructs  his  servant  not  to 
do  a  particular  dangerous  work,  and  the  serv- 
ant thereafter  obeys  the  order  of  a  foreman, 
and  does  the  work,  he  does  it  at  his  own  risk, 
notwithstanding,  by  a  previous  order,  he  was 
instructed  to  ol>ey  such  foreman. 

Appeal  from  circuit  oourt,  CUntoa  county;  J. 
V.  Kent  .Judge. 

Aetion  by  Albert  Q.  Marshall  against  Indiana 
Natural  &  Illuminating  Gas  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

John  G.  Farber,  for  appellant  Palmer  A 
Palmer,  for  appellee; 

ROBINSON,  J.  Appellant  appeals  from  a 
judgment  awarding  damages  for  personal  in- 
juries sustained  by  appellee.  The  errors  as- 
signed call  In  question  the  overruling  of  the 
demurrer  to  the  complaint  the  overruling  of 
appellant's  motions  for  judgment  on  the  inter- 
rogatories notwithstanding  the  general  verdict 
for  a  venire  de  novo,  for  a  new  trial,  and  In 
arrest  of  judgment 

The  complaint  alleges  that  on  and  since 
March  1,  1896,  appellant  has  operated  an  elec- 
tric light  plant  In  the  city  of  Frankfort  Ind.; 
that  on  said  date  appdlee  entered  the  employ 
of  appelhint  as  a  "trimmer";  that  his  duties 
were  to  visit  appellant's  lamps  each  day,  ex- 
amine them,  and  see  tliat  they  were  in  proper 
condition,  to  replace  carbon  in  lamps  when 
necessary,  and  to  inspect  said  lamps  once  each 
hour  when  lighted,  to  see  that  they  were  burn- 
ing properly,  and.  If  any  lamp  was  found  not 
hi  proper  condition,  to  report  that  fact  to  ap- 
pellant's electrician;  that  appellee  continued  in 
such  employ  until  the  23d  day  ot  July,  1896, 
when  appellant  was  putting  np  a  new  wire, 
which  required  adjusting  at  the  top  of  a  pole 
extending  25  feet  above  ground;  that  appellee 
was  ordered  and  required  by  one  George  B. 
Marshall,  who  was  appellant's  agent  and  eleo 
trlcian,  and  whose  duty  it  was  in  part  to  main- 
tain the  poles  and  wires  in  proper  condition,  to 
climb  said  pole  to  adjust  said  wh«;  that  such 
work  was  no  part  of  his  duty  as  trimmer,  and 
no  part  of  the  duties  for  which  he  was  employ- 
ed, and  that  it  was  more  dangerous  and  unsafe 
than  such  duties,  and  that  he  was  Inexperi- 
enced in  climbing  electric  light  poles,  and  In 
the  proper  construction  of  spurs  for  use  In 
such  climbing;  that  said  pole  was  planted  !i\ 
a  leaning  position,  and  extended  upward 
through  the  limbs  of  a  tree,  which  limbs  were 
BO  around  and  about  said  pole  as  to  compel  falm 
to  climb  upon  the  under  side  thereof;  that  ap- 
pellant furnished  appellee  spurs  to  attach  to 
hla  feet  with  which  to  climb  said  pole  bj 


*  Rehearing  denied. 
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striking  gald  spurs  into  satd  pole;  that  said 
George  B.  Marshall  was  authorized  to  com- 
mand all  employes  except  one  Harry  Katcber, 
who  was  superintendent,  and  that  said  Natcher 
bad  notified  appellee  to  obey  the  orders  of  said 
Marshall;  that  the  spurs  so  furnished  by  ap- 
pellant were  defectively  constructed  In  that 
the  parts  Intended  to  be  stuck  Into  the  pole  by 
the  wearer  In  climbing  were  set  at  an  angle  of 
45  degrees  with  the  body  of  Iron  strapped  to 
the  wearer's  leg,  when  they  should  have  been 
at  an  angle  of  6  degrees  only;  that  they  were 
constructed  of  soft  metal,  so  that  the  points 
would  bend  under  a  man's  weight,  thus  mak- 
ing the  angle  greater,  and  causing  the  spurs 
to  loosen  from  the  pole;  that  in  obedience  to 
■old  orders  be  climbed  said  pole,  using  said 
spurs,  and  when  about  20  feet  from  the  ground 
the  spurs  lost  their  hold,  and  appellee  fell, 
causing  injuries  which  are  described,  and 
which  are  alleged  to  be  permanent  It  is  fur- 
ther averred  that  appellee  fell  because  the  pole 
was  leaning,  and  the  spurs  were  defectively 
constructed,  which  fact  appellant  knew;  that 
appellee  did  not  know  the  spurs  were  defec- 
tively constructed,  and  did  not  know  It  wat 
more  hazardous  to  climb  a  leaning  pole  than 
one  standing  upright;  that  the  du^es  of  trim- 
mer were  not  hazardous  or  dangerous,  and  that 
dlmblug  poles  and  adjusting  wires  thereon  Is, 
and  especially  so  to  persons  unaccustomed  to 
such  work;  that  appellant  knew  appellee  was 
nnaccustomed  to  climbing  poles  and  adjusting 
wires;  that  said  injury  resulted  from  the 
wrongful  conduct  of  appellant  in  permitting 
■aid  pole  to  remain  in  a  leaning  position  sur- 
rounded by  the  limbs  of  a  tree  and  In  requir- 
ing appellee  to  use  said  defectively  constructed 
spurs,  and  that  said  injury  was  without  fault 
or  negligence  on  appellee's  part 

It  is  argued  by  appellant's  counsel  that, 
while  the  complaint  avers  generally  that  ap- 
pellant knew  that  the  spurs  were  defectively 
constructed,  and  that  appellee  did  not  know 
that  fact.  It  does  not  aver  that  appellee  did  not 
know  of  the  defect,  and  bad  not  equal  means 
of  knowing  with  appellant.  This  Is  not  a 
case  where  a  proper  appliance  was  furnished, 
which  afterwards  became  defective  while  be- 
ing used  by  the  servant,  but  the  appliance 
was  defective  when  first  furnished,  and  of 
such  defect  appellant  is  chargeable  with 
knowledge.  The  duty  of  inspection  does  not 
lie  equally  upon  the  servant  and  the  master, 
because  the  servant  has  the  right  to  rely  upon 
the  master  doing  his  duty  In  the  furnishing 
of  safe  appliances,  unless  the  defect  is  such 
that  an  ordinarily  prudent  person  would  ob- 
serve it  The  complaint  alleges  that  the 
spurs  were  not  only  set  at  a  wrong  angle,  bnt 
that  the  material  was  soft,  and  would  bend 
under  a  man's  weight  In  such  case  the 
master  undertakes  that  the  appliance  is  fit 
for  the  use  to  which  it  Is  to  be  put,  so  far  as 
ordinary  care  and  prudence  can  discover. 
Railway  Co.  v.  Amos,  49  N.  E.  854,  20  Ind. 
App.  378.  Thus,  In  Railway  Co.  v.  Buck, 
116  Ind.  666»  19  N.  B.  463,  the  court  said: 


"While  the  employer  may  expect  that  an 
employs  will  be  vigilant  to  observe,  and  that 
he  will  be  on  the  alert  to  avoid,  all  known 
and  obvious  perils,  even  though  they  may 
arise  ftom  defective  tools  and  machinery, 
*  *  •  yet  the  latter  is  not  bound  to  search 
for  defects,  or  Inspect  the  appliances  fur- 
nished him,  to  see  whether  or  not  there  are 
latent  imperfections  in  or  about  them  which 
render  their  use  more  hazardous.  These  are 
duties  of  the  master,  and,  unless  the  defects 
are  such  as  to  be  obvious  to  any  one  giving 
attention  to  the  duties  of  the  occasion,  the 
employe  has  a  right  to  assume  that  the  em- 
ployer has  performed  his  duty  In  respect  to 
the  Implements  and  machinery  furnished. 
Bradbury  v.  Goodwin,  108  Ind.  286,  9  N.  B. 
302;  Railway  Co.  v.  Leverett  48  Ark.  333, 
8  8.  W.  60;  Railroad  Co.  v.  Glldersleeve,  33 
Mich.  133;  Hughes  v.  RaUroad  Co.,  27  Minn. 
137,  6  N.  W.  553;  Wood,  Mast  &  Serv.  ( 
376."  And  In  Railroad  Co.  v.  McMullen,  117 
Ind.  439,  20  N.  B.  287,  It  is  said:  "An  em- 
ployfi  la  required  to  observe  and  avoid  all 
known  or  obvious  perils,  even  though  they 
may  arise  from  defective  machinery  and  ap- 
pliances; but  he  Is  not  bound  to  search  for 
defects,  or  make  a  critical  Inspection  of  the 
appliances  which  are  provided  for  his  use. 
These  are  duties  of  the  employer."  Railway 
Co.  V.  Woodward,  9  Ind.  App.  16©,  36  N.  B. 
442.  It  is  true,  as  argued  by  counsel,  that 
If  the  leaning  pole  was  dangerous,  it  was  a 
danger  open  and  obvious,  and  appellee  bad 
equal  means  with  appellant  of  knowing  such 
danger.  But  It  Is  alleged  that  the  injury  re- 
sulted from  the  leaning  pole  and  from  the 
defective  spurs.  It  is  also  alleged  that  the 
spurs  were  defectively  constructed,  and  that 
this  fact  was  known  to  appellant,  but  was  not 
known  to  appellee.  It  Is  further  averred  that 
appellee  was  Inexperienced  in  climbing  electric 
light  poles,  and  that  appellant  knew  that  appel- 
lee was  unaccustomed  to  the  climbing  of  poles 
and  adjusting  wires  thereon.  It  might  be  that 
the  defectively  constructed  spurs  would  sug- 
gest to  a  person  experienced  In  their  use  that 
It  would  be  unsafe  to  use  them,  but  we  can- 
not say  that  the  defects  as  described  hi  the 
complaint  were  such  as  would  suggest  them- 
selves to  an  Inexperienced  person  about  to 
nse  them.  A  defect  in  the  construction  of  a 
tool  might  be  obvious  to  a  person  experienced 
in  its  use,  and  to  one  inexperienced  it  might 
appear  to  be  properly  constructed,  and  ea- 
pecially  is  this  true  of  an  appliance  whose 
defects  are  of  the  nature  described  In  the 
complaint  It  must  be  borne  in  mind  that 
the  complaint  shows  appellee  was  not  re- 
quired to  use  them  In  the  work  which  he 
was  regularly  employed  to  do,  but  that  when 
Injured,  he  was  engaged  In  work  different 
from  bis  regular  employment  and  work  to 
which  he  was  unaccustomed.  His  Implied 
assumption  of  the  risks  incident  to  the  par- 
ticular work  he  Is  employed  to  do  does  not 
extend  to  more  hazardous  work  outside  of  bis 
contract  of  hiring,  unless  he  voluntarily  goes 
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Into  Bucb  hazardons  work.  Railway  Co.  t. 
Adama,  105  Ind.  151,  5  N.  E.  187.  Appel- 
lant's counsel  has  cited  a  number  of  cases  to 
the  etTect  that,  where  the  apparent  danger 
Is  such  that  a  person  of  ordinary  prudence, 
exercising  that  prudence,  would  refuse  to  en- 
counter it,  he  proceeds  at  his  peril,  although 
ordered  to  do  work  out  of  the  line  of  his  em- 
ployment But,  as  we  have  said,  we  cannot 
say  in  the  case  at  bar  that  the  defects  in  the 
spurs  as  described  in  the  complaint  were 
such  as  a  person  unaccustomed  to  their  use 
would  be  held  to  have  known.  There,  was 
no  error  in  overruling  the  demurrer  to  the 
complaint. 

With  the  general  verdict  the  Jury  answered 
certain  interrogatories  to  the  effect  that  ap- 
pellee, by  the  use  of  his  eyesight,  could  have 
discovered  that  the  pole  was  leaning,  and  that 
branches  of  a  tree  obstructed  free  passage  up 
the  pole  on  the  upper  side;  that  he  had  as 
good  an  opportunity  to  discover  this  as  ap- 
pellant, and  that  he  knew  the  pole  was  lean- 
ing and  obstructed  as  aforesaid;  that  the 
spurs  used  by  appellee  were  not  sound  and 
fit  for  the  purpose  Intended,  so  far  as  or- 
dinary prudence  could  discover;  that  appellee 
did  not  have  as  good  opportunity  to  see  and 
observe  the  character  and  the  then  present 
condition  of  the  spurs  as  appellant;  that  ap- 
pellee had  had  very  little  experience  la  climb- 
ing electric  light  poles;  that  the  spurs  used 
were  defective,  in  this:  "spurs  were  beveled 
on  wrong  side,  and  set  too  low  on  shank"; 
that  appellee  had  used  the  same  spurs  in 
climbing  poles  for  appellant  prior  to  the  time 
of  his  Injury;  appellee  could  not,  by  the  use 
of  ordinary  intelligence,  have  seen  the  defects 
in  the  spurs  prior  to  the  time  of  his  Injury; 
appellant  lud  knowledge  of  the  defect  in  the 
spurs;  that  on  the  23d  day  of  July,  Harry 
Natcher  was  superintendent  of  appellant,  and 
had  full  control  of  and  authority  to  direct  the 
work  of  all  the  employes  of  appellant;  that 
Natcher  did  not,  on  the  22d  day  of  July,  direct 
George  Marshall  and  appellee  to  go  out  next 
day,  and  bring  in  a  circuit,  and  did  not  direct 
that  George  Marshall  should  climb  the  pole 
and  appellee  work  on  the  grround;  appellee 
was  not,  during  the  first  week  of  July,  ordered 
by  Natcher  to  come  down  from  a  pole,  and 
take  off  the  climbing  spurs,  and  in  the  future 
work  on  the  ground;  that  Natcher  notified 
and  directed  appellee  subsequent  to  May  1, 
1896,  and  prior  to  the  injury,  that  he  should 
work  upon  the  ground;  that  George  Marshall 
had  authority  from  appellant  at  the  time  of 
the  injury  to  command  appellee  and  direct 
him  in  his  work;  that  at  the  time  he  was 
injured  api)ellee  was  not  dohig  the  kind  of 
work  covered  by  his  contract  of  hiring. 

It  is  argned  by  counsel  for  appellant  that 
his  motion  for  judgment  on  the  answers  to  the 
interrogatories  should  have  been  sustained,  for 
the  reason  that  the  answers  show  that  the  gen- 
eral verdict  is  based  upon  a  different  state  of 
facts  than  those  alleged  in  the  complaint;  that 
the  jury  found  that  the  defects  in  the  spurs,  as 


alleged  In  the  complaint,  did  not  exist,  be- 
cause in  specifying  the  defects  they  specify 
other  and  different  ones.  The  rule  is  well  set- 
tled that  a  plaintiff,  in  order  to  recover,  must 
prove  all  the  material  allegations  of  his  com- 
plaint, and  that  he  cannot  recover  upon  a  state 
of  facts  different  from  those  alleged,  although 
the  facts  proven  may  make  a  case;  that  a 
plaintiff  must  recover  secundum  allegata  et 
probata  or  not  at  alL  The  reason  for  such  a 
rule  Is  that  a  defendant  cannot  be  brought  into 
court  and  required  to  disclose  his  groimds  of 
defense  to  one  state  of  facts,  and  a  judgment 
rendered  against  him  upon  a  different  one.  He 
Is  entitled  to  know  what  he  Is  required  to  meet. 
But  In  the  case  at  bar,  upon  the  particular 
matter,  the  appellant  was  charged  with  having 
furnished  an  employe  with  defective  spurs. 
It  Is  true,  the  defect  the  jury  finds  existed  In 
the  spurs  is  different  from  the  defects  alleged 
In  the  complaint  The  complaint  charged  that 
the  defect,  in  part,  was  the  manner  In  which 
the  spurs  were  set  on  the  iron  shank,  and  the 
jury  finds,  in  effect,  the  same  thing.  Tbe 
complaint  charges,  and  the  jury  finds,  that  tbe 
spurs  were  not  properly  set  on  the  iron  shanks. 
Appellant's -attention  was  called,  by  the  com- 
plaint, to  the  fact  that  the  spiurs  were  not  prop- 
erly set,  and  the  jury  so  finds.  The  defect  Is 
not  described  in  exactly  the  same  way,  but  it 
would  be  a  strained  construction  to  say  there 
was  a  fatal  variance.  It  would  not  be  con- 
tended by  appellant's  coimsd  that  appellee 
must  prove  all  the  different  defects  In  the 
spurs  alleged  in  this  complaint  He  must 
prove  the  spurs  defective  substantially  in  the 
manner  alleged,  and  this  the  Jury  finds  he  did. 
As  we  have  seen,  the  complaint  alleges  that 
appellee  was  inexperienced  in  climbing  poles, 
and  ignorant  of  the  use  of  spurs.  In  answer 
to  interrogatories,  the  Jury  found  that  appellee 
had  had  very  little  experience  in  climbing 
electric  light  poles  prior  to  the  Injury,  and  that 
he  had  used  the  same  spurs  in  climbing  poles 
of  appellant  prior  to  the  injury.  It  is  ar- 
gued that  by  these  answers  it  is  shown  appellee 
knew  of  the  defects  in  the  spurs.  If  they  ex- 
isted, because  he  had  used  them,  and  had  equal 
means  with  the  master  of  knowii^  of  the  de- 
fects, if  they  existed.  The  appellee  himself 
testified  that  he  bad  noticed  this  particular 
pole  several  times,  and  knew  that  it  was 
leaning,  and,  knowing  this,  he  put  on  the  spurs, 
and  tried  to  go  up  it  He  further  testified 
that  between  the  1st  of  March  and  the  23d  day 
of  July  he  had  climbed  eight  or  ten  poles,  "not 
over  ten  poles";  that  these  particular  spurs 
were  the  only  pair  he  remembered  of  ever 
having  (m,  and  that  every  time  he  bad  climbed 
he  had  climbed  with  these  spurs.  He  further 
testified  that  he  was  ordered  to  put  the  spurs 
on,  that  he  knew  nothing  about  the  stiape  the 
spurs  ought  to  be,  or  their  quality,  and  tliat 
he  had  never  paid  any  attenti(Hi  to  spurs  at 
all.  The  witnesses  are  all  agreed  that  the 
defects  in  the  spurs— the  position  in  which  the 
spurs  were  set— caused  them  to  pull  out  of  the 
wood  when  ia  use,  and  that  the  metal  was 
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soft,  causing  the  points  to  blunt,  thns  pre- 
veatlng  them  from  readily  entering  the  wood. 
In  other  words,  the  effect  of  all  the  evidence 
upon  that  point  Is  that  In  the  nse  of  the  spurs 
their  defects  would  probably  become  apparent 
It  does  not  appear  that  appellee  made  any 
objection  to  using  these  spurs.  He  did  ob- 
ject to  climbing  the  leaning  pole.  For  four  <xr 
five  days  prior  to  the  Injury  appellee  was  not 
working  as  a  trimmer,  but  was  working  on 
the  line,  helping  to  stretch  wire;  and  he  testi- 
fies that  once  In  a  while  before  that  he  had 
helped  at  putting  up  lines  and  adjusting  wires. 
There  is  no  evidence  In  the  record  showing 
that  appellee,  when  using  these  spurs  as  he 
testified,  ever  objected  to  them  on  account  of 
their  defective  construction,  or  that  he  ever 
experienced  any  trouble  In  their  use.  But  an 
inexperienced  person  might  for  a  time  use  a 
defective  tool,  of  which  defect  be  was  igno- 
rant, without  experiencing  any  trouble  in  Its 
use,  and  without  discovering  Its  defect  From 
the  evidence  It  Is  clear  the  spurs  could  be 
used,  and  had  been  used  for  some  time,  and 
it  was  possible  for  appellee  to  use  them  a  num- 
ber of  times  without  discovering  anything 
wrong  in  their  construction.  The  fact  that 
the  Jury  find  that  he  had  used  the  spurs  prior 
to  that  time  is  not  necessarily  Inconsistent  with 
the  Jury's  conclusion  in  the  general  verdict  that 
he  was  Ignorant  of  the  defect  Due  regard 
must  be  had  in  such  cases  concerning  the  In- 
telligence and  experience  of  the  person  employ- 
ed In  relation  to  the  Implement  with  which  he 
Is  required  to  work. 

Whether  appellee,  when  Injured,  was  not  en- 
gaged In  work  he  had  been  Instructed  not  to 
do  presents  a  more  serious  question.  The  Jury 
found  that  Harry  Natcher,  on  the  23d  day  of 
July,  1806,  and  for  more  than  six  months 
prior  to  said  date,  was  appellant's  superin- 
tendent and  had  fuU  control  of  and  authority 
to  direct  the  work  of  all  employes  of  appel- 
lant during  the  time  from  July  10  to  July  26, 
1806;  and  that  Natcher,  subsequent  to  May  1, 
180C,  and  prior  to  the  Injury,  notified  and  di- 
rected appellee  that  he  should  work  upon  the 
ground.  Natcher  testified  that  about  the  first 
week  In  July  appellee  was  assisting  In  putting 
up  a  line,  and  had  climbed  a  pole,  and  that  he 
(Natcher)  saw  he  could  not  climb,  and  order- 
ed him  to  come  down,  and  take  off  the  spurs, 
and  give  them  to  another  workman,  which  he 
did;  and  that  he  (Natcher)  told  appellee  at 
that  time  that  in  the  future  he  was  to  work 
on  the  ground.  Three  other  witnesses  testified 
to  the  same  thing.  Appellee  admits  that 
Natcher  told  him  to  come  down  from  the  pole, 
and  take  the  spars  off,  and  give  them  to  an- 
other workman,  and  that  he  did  so;  bnt  said 
be  had  no  knowledge  of  Natcher  saying  any- 
thing about  working  on  the  g^round  in  the  fu- 
ture. So  that  there  was  abundant  evidence 
upon  which  to  rest  these  answers  by  the  jury. 
It  thus  appears  from  these  answers  that  ap- 
pellee, when  injured,  was  cngnged  in  work 
which  be  had  been  Instructed  not  to  do  by 
aiipL-lbint'a  superintendent. 


It  is  argued,  however,  by  appellee's  counsel, 
that  George  Marshall,  who  ordered  appellee  to 
climb  the  pole  when  injured,  was  a  vice  prin- 
cipal, and  had  authority  to  give  instructions 
to  employ^  by  reason  of  a  notice  which  had 
been  posted  In  appellant's  building,  which 
read:  "On  and  after  May  1st,  all  employes  of 
the  electric  light  company  will  look  to  George 
Marshall  for  Instructions.  [Signed]  H.  D. 
Natcher."  Appdlee  testified,  in  answer  to  a 
question  whether  Natcher  gave  him  orders  to 
obey  anybody  else,  that  "he  didn't  give  me 
orders  directly  himself."  The  evidence  is  un- 
disputed that  If  George  Marshall  had  authority 
to  direct  appellee  to  do  certain  work,  and  the 
Jury  answered  that  he  had,  he  got  the  author- 
ity from  Natcher.  The  question  then  arises 
whether  the  general  Instructions  given  all  the 
employ^  by  the  superintendent  on  May  1st  to 
look  to  George  Marshall,  who  had  charge  only 
of  certain  work,  for  Instructions,  or  the  special 
Instructions  given  appellee  by  the  superintend- 
ent afterwards  as  to  particular  work,  should 
control  as  to  that  particular  work.  It  Is  not 
shown  by  the  jury's  answers,  or  by  any  evi- 
dence, that  the  special  Instructions  given  ap- 
pellee about  the  let  of  July,  that  he  should 
work  on  the  ground,  were  ever  rescinded, 
or  In  any  way  modified.  The  authority  Nfitch- 
er  gave  Marshall  over  appellee  could  be  re- 
voked in  whole  or  In  port,  and  the  verdict 
certainly  shows  that  appellee  had  instructions 
from  the  superintendent  himself  not  to  do  the 
very  work  he  was  doing  when  Injured.  Ap- 
pellee knew  that  Marshall's  authority  was  de- 
rived from  Natcher,  and  from  the  Jury's  an- 
swers we  must  conclude  that  Natcher  had 
given  him  special  Instructions  to  work  on  the 
ground.  If  a  master  employs  a  servant  and 
instructs  him  personally  not  to  do  certain  dan- 
gerous work,  it  Is  his  duty  to  disregard  an  or- 
der of  a  vice  principal  to  do  that  particular 
work;  and  if  he  chooses  to  disregard  the  In- 
structions of  the  master,  and  follow  the  or- 
ders of  the  vice  principal, '  he  does  so  at  his 
own  risk,  so  far  as  the  master  Is  concerned. 
An  employer  may  have  good  reason  tot  di- 
recting a  particular  employ^  not  to  do  certain 
work,  and,  when  such  Instructions  have  been 
given,  the  employe  has  no  cause  of  complaint 
if  injured  in  consequence  of  such  disobedience. 
A  foreman  or  vice  principal  has  no  authority 
to  place  a  liability  upon  the  principal  which  the 
principal  has  expressly  declined  to  assume. 
And,  If  an  employe,  aa  in  the  case  at  bar, 
chooses  to  disregard  special  instractioos  of  his 
principal,  and  follow  tiiose  of  a  vice  principal 
imder  authority  previously  given,  he  most  do 
so  at  his  own  risk.  It  is  true  that  ordinarily 
the  employe  has  the  right  to  look  to  his  im- 
mediate superior  for  directions  In  his  work,  but 
this  rule  cannot  be  held  to  apply  to  a  certain 
kind  of  work,  where  the  master  has  given  the 
employe  personal  instructions  not  to  do  that 
particular  work.  Taking  the  answers  to  the 
Interrogatories  together  with  the  evidence  up- 
on which  they  are  based,  we  do  not  believe 
that  the  general  verdict  and  the  answers  to 
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the  Interrogatories  should  stand,  but  that  the 
Interests  of  Justice  would  be  best  subserved  by 
granting  a  new  trial.  Judgment  reversed, 
with  instructions  to  sustain  appellant's  motion 
for  a  new  trial. 

HENLEX,  J.,  absent 


(a  Ind.  App.  3OT) 

OLDFATHBR  v.  ZENT. 

(AppeUate  Court  of  Indiana.     Dec.  20,  189S.) 

ArpsAL — Rbtiew — Maliciods  Pkosbcution — Evi- 
DBSCB—ScRPRiSK— Reception  of  Imcom- 

PBTKNT  EVIDESOE. 

1.  No  question  upon  the  action  of  the  trial 
court  in  overruling  a  motion  to  strike  out  tes- 
timony can  be  considered  on  appeal,  unless  the 
record  shows  what  reason  was  presented  to  the 
court  below  as  ground  for  the  motion. 

2.  In  an  action  for  malicious  prosecution, 
plaintiff,  after  testifying  .that  owing  to  the 
prosecution  he  was  obliged  to  surrender  a  con- 
tract under  which  he  was  employed,  was  aslc- 
ed  to  state  what  he  said,  and  what  his  employ- 
er said,  in  reference  to  canceling  the  contract. 
ZfeW,  that  the  question  was  projjer,  for  the 
purposi  of  showing  the  reason  for  the  surren- 
der. 

3.  'Where  a  party  is  surprised  by  the  testi- 
mony of  his  own  witness,  it  is  proper,  for  the 
purpose  of  allowing  him  to  explain  the  incon- 
sistency, to  ask  him  why  he  made  certain  pre- 
vious statements,  inconsistent  with  such  tes- 
timony; impeachment  not  being  the  purpose, 
but  the  unavoidable  incidental  result,  of  such 
question. 

4.  Where  the  trial  court  admitted  evidence 
over  objection,  and  immediately  thereafter  sus- 
tained a  motion  to  strike  it  out  saying,  "I  will 
strike  it  out  for  the  present"  there  is  no  avail- 
able error. 

Appeal  from  circuit  court.  Porter  county; 
John  H.  Glllett,  Judge. 

Action  by  John  S.  Zent  against  Samuel  W. 
Oldfather.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Wm.  Johnston  and  Jacob  S.  Slick,  for  ap- 
pellant  Charles  P.  Drummond,  for  appellee. 

BLACK,  C.  J.  The  appellee  sued  the  ap- 
pellant for  malicious  prosecution,  and  recov- 
ered Judgment,  which  was  reversed  on  ap- 
peal; the  cause  being  remanded  for  a  new 
trial.  Oldfather  v.  Zent  14  Ind.  App.  89, 
41  N.  E.  555.  The.  venue  was  changed  to 
the  court  below,  where  the  complaint  was 
amended,  and  issues  were  formed,  which 
were  tried  by  jury,  and  a  general  verdict  for 
the  appellee  was  returned.  The  overruling 
of  a  motion  for  a  new  trial  is  alone  assigned 
as  error. 

The  ai^>ellant  first  presents  for  our  con- 
sideration the  overruling  of  bis  motion  to 
strike  out  certain  testimony.  The  record 
shows  that  "counsel  for  defendant  moved 
the  court  to  strike  out  the  testimony  of  the 
plaintiff  concerning  the  contents  of  a  written 
contract  between  himself  [plaintiff]  and  the 
New  York  Life  Insurance  Company,  which 
motion  the  court  overruled,  to  which  decision 
and  ruling  of  the  court  the  defendant  by 
counsel,   then  and   there   excepted."    Upon 


looking  Into  those  portions  of  the  record  to 
which  we  have  been  referred  by  counsel, 
containing  the  testimony  of  the  appellee  re- 
ferred to  In  the  motion  to  strike  out,  we  find 
that  the  testimony  in  question,  some  upon 
examination  In  chief,  and  some  upon  cross- 
examination.  Introduced  at  another  stage  of 
the  trial,  and  on  a  prior  day,  was  admitted 
without  objection.  The  motion  does  not 
state  any  ground  of  objection  to  the  testi- 
mony, or  reason  for  striking  it  out  If  It 
properly  can  be  said  that  In  this  motion  the 
testimony  in  question  Is  designated  with  suf- 
ficient deflnlteness,  yet  no  question  upon  the 
action  of  the  trial  court  In  overruling  a  mo- 
tion to  strike  out  testimony  can  be  consid- 
ered, unless  the  record  shows  that  a  reason 
for  striking  out  the  testimony  was  pointed 
out  to  the  court  below  as  the  ground  of  the 
motion,  and  also  what  reason  was  thus  pre- 
sented. Bemhamer  v.  Dawson,  124  Ind. 
126,  24  N.  E.  743;  Mcllvaln  v.  State,  80  Ind. 
69. 

In  the  appellee's  complaint  It  was  stated, 
among  the  averments  relating  to  damages, 
that  at  the  time  of  his  arrest  under  the 
criminal  prosecution  (the  particulars  of  the 
arrest  being  set  forth),  be  was  In  business 
for  the  New  York  Life  Insurance  Company, 
working  as  Its  agent,  under  and  by  virtue 
of  a  special  contract  by  which  he  was  to  re- 
ceive from  said  company,  and  was  receiving 
from  it,  $300  per  month  at  the  time  of  his 
arrest;  that  his  character  and  standing  for 
honesty  and  Integrity  had  theretofore  t>een 
good;  that  by  reason  of  the  arrest  and  of 
the  serious  charge  made  against  him  (which 
was  alleged  to  be  that  of  the  crime  of  obtain- 
ing money  under  false  pretenses),  he  became 
nervous,  prostrated,  and  sick  In  body,  and 
80  distressed  in  mind  that  he  was  compelled 
to  remain  at  his  house,  and  for  that  reason 
could'  give  no  attention  to  his  business,  and 
from  the  fact  that  his  mind  was  so  distressed 
and  worried  that  he  could  not  give  any  at- 
tention to  his  business,  and  as  a  consequence 
of  such  bodily  Illness,  distress,  and  worry 
of  mind,  he  was  compelled  to  lose,  abandon, 
and  give  up  his  contract  with  said  company 
for  a  period  of  four  months;  that  his  time 
was  worth  during  such  period,  and  he  would 
have  received  for  such  time,  but  for  the 
wrong  of  the  appellant  done  him,  the  sum 
of  $1,200.  It  appeared  In  evidence  th-it  one 
Frank  B.  Davenport  was  said  company's  su- 
pervisor for  this  state,  that  said  contract 
was  surrendered,  and  that  the  appellee  had 
a  conversation  with  Mr.  Davenport  In  rela- 
tion to  giving  up  the  contract  The  appellee, 
testifying  as  a  witness,  was  asked  by  his  at- 
torney to  "state  what  Mr.  Davenport  said,  and 
what  you  said,  in  reference  to  canceling  that 
contract  whereby  you  were  to  receive  three 
hundred  dollars  per  month  for  your  serv- 
ices." The  court  overruled  appellant's  ol>- 
jectlon  to  this  interrogatory,  and  this  ruling 
was  assigned  as  a  cause  for  a  new  trial.  The 
conversation  about  which   the  Inquiry  was 
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made  was  had  between  the  representative  of 
the  company  and  Us  agent,  at  the  time  of 
the  discharge  of  the  agent  It  was  material 
to  show,  not  merely  the  surrender  of  the 
contract,  but  also  the  i-eason  for  the  surren- 
der. If  the  conversation  which  showed  the 
discbarge  might  also  characterize  the  thing 
done,  by  Indicating  the  reason  for  the  dis- 
charge, this  did  not  render  the  question  to 
the  witness  Improper;  the  language  bo  giv- 
ing character  to  the  act  being  part  of  the 
res  gestse. 

George  W.  Ray,  a  witness  produced  by  ap- 
pellee, testified  that  he  was  a  lawyer,  and  in 
December,  1889,  and  January,  1891,  was  the 
prosecuting  attorney  for  Kosciusko  county, 
where  the  criminal  prosecution  was  insti- 
tuted against  the  appellee;  that  the  appel- 
lant called  to  see  the  witness  In  December, 
1889,  and  talked  with  him  about  the  appel- 
lee and  the  transaction  between  him  and  the 
appellant;  that  thereupon  the  attorney  wrote 
a  letter  to  the  appellee.  The  court  would 
not  permit  this  letter,  which  was  Identified 
by  the  witness,  to  be  Introduced  In  evidence. 
No  exception  was  taken  to  this  ruling,  and 
no  question  Is  made  before  us  relating  to 
this  action  of  the  court,  which  appears,  from 
a  statement  of  the  court  on  the  trial,  to  have 
been  based  on  the  ground  that  the  evidence 
did  not  sufficiently  connect  the  appellant 
with  the  letter.  Counsel  for  appellee,  hav- 
ing reference  to  this  letter,  asked  the  wit- 
ness Ray:  "Why  did  you  make  this  state- 
ment in  the  letter?  'Mr.  S.  W.  Oldfather  has 
placed  In  my  hands  for  collection  a  certain 
Judgment  which  he  holds  against  you  and 
Mr.  L.  B.  Weaver.'  Why  did  yon  make  that 
statement  In  the  letter  to  Mr.  Zent?"  To 
this  question  counsel  for  appellant  objected, 
"on  the  ground  that  It  Is  an  effort  to  Impeach 
a  party's  own  witness,  and  on  the  further 
ground  that  It  Is  not  shown  to  have  been  au- 
thorized in  any  way  by  defendant  In  the 
case,  or  that  he  had  any  connection  with  it." 
The  court  overruled  the  objection,  and  the 
witness,  after  some  pressing,  admitted  that 
the  Judgment  was  placed  in  his  bands  for 
"adjustment"  Before  being  asked  the  ques- 
tion so  objected  to,  he  bad  testified  that  Mr. 
Oldfather  bad  not  placed  the  Judgment  In  his 
hands  for  adjustment  and  collection.  It  ap- 
pears from  the  record  that  the  learned  Judge 
at  the  trial  placed  his  ruling  upon  the  ground 
that,  the  witness  having  disappointed  the 
party  calling  him.  It  was  competent  to  thus 
call  his  attention  to  his  other  conflicting 
statement.  Counsel  have  discussed  the  stat- 
ute (section  507,  Horner's  Rev.  St  1897;  sec- 
tion 515,  Bums'  Rev.  St  1894)  providing  that 
"the  party  producing  a  witness  shall  not  be 
allowed  to  Impeach  his  credit  by  evidence  of 
^ad  character,  unless  It  was  Indispensable 
that  the  party  should  produce  him,  or  In 
case  of  manifest  surprise,  when  the  party 
shall  have  this  right  but  be  may  In  all  cases 
<vntradlct  him  by  other  evidence,  and  by 
showlnir  that  he  has  made  statements  differ- 


ent from  his  present  testimony."  The  wit- 
ness Bay  had  not  testified  to  any  fact  preju- 
dicial to  the  appellee,  but  had  merely  failed 
to  testify  as  the  appellee  expected.  The 
statutory  provision  for  proof  of  contradictory 
statements  only  relieves  a  party  In  respect  to 
prejudicial  testimony  of  his  own  witness. 
Hull  V.  State,  93  Ind.  128;  Conway  v.  State, 
118  Ind.  482,  21  N.  E.  285;  Miller  v.  Cook, 
124  Ind.  101,  24  N.  B.  577;  Rhodes  v.  State, 
128  Ind.  189,  27  N.  B.  866.  But  no  inquiry  Is 
raised  here,  as  a  question  either  under  the 
statute  or  at  common  law,  as  to  whether  It 
would  have  been  allowable  to  contradict  the 
witness  by  introducing  In  evidence  the  por- 
tion of  the  letter  containing  his  conflicting 
statement,  after  calling  his  attention  there- 
to. The  letter  was  not  admitted  in  evidence, 
nor  was  any  part  of  its  contents  admitted; 
but  the  court,  in  permitting  such  question. 
Impressively  Indicated  that  It  was  because 
the  witness  bad  merely  disappointed  the  par- 
ty calling  him,  and  for  the  purpose  of  giving 
the  witness  an  opportunity  to  make  explana- 
tion why  he  made  the  statement  to  which 
the  interrogatory  related.  It  appears  that 
the  interrogatory  to  the  witness  was  not  per- 
mitted for  the  purpose  of  laying  the  founda- 
tion for  the  impeachment  of  the  witness  by 
showing  his  contradictory  statement  but  It 
was  permitted  as  being  allowable  under  a 
common-law  rule  of  evidence,— that  where  a 
party  Is  surprised  by  the  testimony  of  his 
own  witness,  he  may  Interrogate  the  wit- 
ness In  respect  to  bis  previous  statements  In- 
consistent with  his  present  testimony,  for  the 
purpose  of  proving  his  recollection,  and 
showing  him  that  be  Is  Incorrect  In  his  testi- 
mony, and  giving  him  an  opportunity  to  ex- 
plain the  Inconsistency.  Without  any  refer- 
ence to  any  statutory  provision  on  the  sub- 
ject. It  cannot  be  regarded  as  a  sufficient  ob- 
jection to  such  a  course  of  examination  that 
the  answer  of  the  witness,  by  reason  of  Its 
contradiction  of  his  testimony  already  given, 
may  tend  to  weaken  confidence  In  the  mem- 
ory or  the  truthfulness  of  the  witness;  this 
being,  not.  the  sole  purpose  and  effect,  but 
only  an  unavoidable,  Incidental  result  in 
seeking  by  a  reasonable  and  natural  method 
to  arrive  at  the  truth,  which  should  be  the 
object  of  rules  of  evidence.  Such  a  bene- 
ficial result  appears  to  have  followed  In  the 
case  before  us.  See  BuUard  v.  Pearsall,  53 
N.  Y.  230;  Griffith  v.  State,  90  Ala.  583,  8 
South.  812;  Humble  v.  Shoemaker,  70  Iowa, 
223,  30  N.  W.  492;  HUdreth  v.  Aldrich,  15  R. 
I.  163,  1  Atl.  249;  Syrup  Co.  v.  Carlson,  42 
111.  App.  178;  McNemey  v.  Reading  City, 
150  Pa.  St.  611,  25  Atl.  57;  Huriey  v.  State, 
46  Ohio  St  320,  21  N.  E.  645;  Walker  v. 
State,  136  Ind.  663,  36  N.  E.  356. 

The  appellant  assigned  as  cause  in  his  mo- 
tion for  a  new  trial  the  admission  of  certain 
evidence,  and  the  overruling  of  bis  motion 
to  strike  out  the  same  evidence.  Upon  ref- 
erence to  the  record,  It  appears  that,  while 
I  the  court  admitted  the  evidence  In  question. 
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tbe  appellant  immediately  thereafter  made  a 
motion  to  strike  It  out,  -which  the  court  sus- 
tained, saying,  "I  will  strike  it  out  for  the 
present."  It  seems  sufficiently  plain  from 
the  statement  of  the  matter,  that  there  was 
here  no  availaUe  error,  as  against  the  appel- 
lant 

We  have  been  nnable  to  find  sufficient 
ground  for  disturbing  the  verdict  in  the 
criticisms  of  the  appellant  relating  to  the  In- 
structions, or  in  any  suggestion  concerning 
the  evidence  or  the  amount  of  the  damages. 
The  judgment  Is  affirmed. 


(&  Ind.  App.  303) 

DOtTGLAS  V.  STATE. 
(Appellate  Court  of  Indiana.     Dec.  15,  ISdS.) 
iNTOXiCATiso  Liquors — Illegal  Bale— Pkosecc- 

TION— AUOUM  BNT  TO  JOBT— IMPROPER  REMARKS 

OF  CooNSBL— Harmless  Error. 

1.  In  a  prosecution  for  an  illegal  sale  of  beer, 
it  is  not  necessary  for  the  jury  to  determine 
whether  the  liquor  sold  was  intoxicating,  in  ad- 
dition to  finding  that  it  was  beer,  since  beer, 
which  is  judicially  known  to  be  a  malt  liquor, 
is  an  intoxicating  liquor,  under  Horner's  Rev. 
St.  1897,  §  5313  (Burns'  Rev.  St.  1894,  S  7277). 
providing  that  the  words  "intoxicating  liquor" 
shall  apply  to  any  malt  liquor. 

2.  Defendant  excepted  to  objectionable  re- 
marks of  the  prosecuting  attorney  on  his  ar- 
gument to  the  jury,  whereupon  the  court  in- 
structed the  jury  to  pay  no  attention  to  them, 
and  directed  the  attorney  to  keep  within  the 
record,  to  which  defendant  took  no  exception. 
Held,  that  on  appeal  it  will  be  presumed  that 
any  injury  was  cured  by  the  instruction. 

Appeal  from  circuit  court,  Morgan  county; 
David  E.  Beem,  Special  Judge. 

George  C.  Douglas  was  convicted  of  the  ille- 
gal sale  of  Intoxicating  liquors,  and  appeals. 
Affirmed. 

A.  M.  Bain  and  O.  Matthews,  for  appellant 
W.  A.  Ketcham  and  Merrill  Moores,  for  the 
State. 

BLACK,  0.  J.  Under  the  provision  of  the 
statute  (section  S320,  Horner's  Be  v.  St  1887; 
section  7285,  Bums'  Bev.  St  1894)  that  "any 
person  not  being  licensed  according  to  the 
provisions  of  this  act,  who  shall  sell  or  bar- 
ter, directly  or  Indirectly,  any  spirituous,  vin- 
ous, or  malt  liquors  in  a  less  quantity  than 
a  quart  at  a  time,  *  *  •  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc.,  the  appellant 
was  indicted  for  a  sale  of  "Intoxicating  liq- 
uors, to  wit  beer,"  and  was  convicted.  The 
overruling  of  appellant's  motion  for  a  new 
trial  is  the  only  alleged  error  discussed  before 
us.  The  evidence  showed  that  the  liquor  was 
sold  as  and  under  the  name  of  "hop  ale,"  from 
a  bottle  having  thereon  a  label  bearing  that 
name.  There  was  evidence  (contradicted  by 
other  evidence)  that  the  liquor  was,  in  fact, 
beer,  and  that  it  was  Intoxicating.  The  court 
hi  one  of  its  instructions,  adopting  a  definition 
approved  in  Myers  v.  State,  93  Ind.  251,  stated 
that  "beer,"  in  the  estimation  of  the  law,  is 
fermented  liquor,  made  from  any  malted 
grain,  with  hops  or  other  bitter  flavoring  mat- 


ter. In  the  same  Instruction  the  court  indi- 
cated to  the  Jury  that  only  a  sale  of  beer  as 
charged  in  the  indictment  could  sustain  a  ver- 
dict of  guilty.  In  a  subsequent  instruction. 
to  which  objection  is  made,  the  court  said: 
"It  is.  claimed  by  the  defendant  that  the  liq- 
uor on  the  occasion  referred  to  in  the  indict- 
ment was  bop  ale,  which  is  not  Intoxicating. 
As  heretofore  stated,  the  question  for  you  to 
determine  is  not  whether  hop  ale  was  sold, 
or  whether  hop  ale  is  intoxicating,  or  whether 
beer  is  intoxicating,  but  your  attention  must 
be  directed  to  the  fact  whether  the  liquor  caU- 
ed  hop  ale  was,  in  fact  beer,  and  whether  it 
was  sold,  as  charged  in  the  indictment"  It 
is  provided  by  the  statute  (section  5313,  Hor- 
ner's Rev.  St  1897;  section  7277,  Burns'  Rev. 
St  1894)  that  "the  words  'intoxicating  liquor' 
shall  apply  to  any  spirituous,  vinous  or  malt 
Uquor,  or  to  any  intoxicating  liquor -whatever, 
which  is  used  or  may  be  used  as  a  beverage." 
"When,  in  an  act  it  is  declared  that  it  shall 
receive  a  certain  construction,  the  courts  are 
bound  by  that  construction,  though  otherwise 
the  language  would  have  been  held  to  mean  a 
different  thing."  Smith  v.  State,  28  Ind.  321, 
325;  State  v.  Harrison,  116  Ind.  300,  306,  19 
N.  E.  146;  Black,  Interp.  Laws,  191.  In 
Wiles  V.  State,  33  Ind.  206,  concerning  proof 
that  the  liquor  sold  was  ale,  it  was  said: 
"The  statute  declares  that  the  words  'intoxi- 
cating liquors,'  as  used  in  the  act  appIy  to 
any  spbrituous,  vinous,  or  malt  liquors,  etc.; 
and  the  courts  will  judlciaily  recognize  the 
fact  that  ale  Is  a  malt  liquor,  and  Its  sale  by 
retail  inhibited  without  a  license."  The  courts 
take  Judicial  notice  that  whisky,  beer,  and  gin 
are  intoxicating.  Wasson  v.  Bank,  107  Ind. 
206,  219,  8  N.  B.  97;  State  v.  Jones,  3  Ind. 
App.  121,  29  N.  E.  274.  In  Myers  v.  State, 
supra,  it  was  said  that  when  a  witness  testi- 
fies to  the  sale  or  giving  away  of  beer,  under 
circumstances  which  make  a  sale  or  giving 
away  of  Intoxicating  liquor  unlawful,  "the 
prima  facie  inference  Is  that  the  beer  was  of 
that  malted  and  fermented  quality  declared 
by  the  statute  to  be  an  intoxicating  Uquor, 
and  the  court  trying  the  cause  ought  to  take 
Judicial  notice  of  the  Inference  which  thus 
arises  from  the  use  of  the  word  'beer*  in  its 
primary  and  general  sense";  that  under  the 
statute,  "malt  liquor  must  be  held  to  be  an 
intoxicating  liquor";  and  that  the  word 
"beer,"  as  used  in  ordinary  parlance,  is  to  be 
taken,  as  matter  of  law,  in  its  primary  mean- 
hig  of  a  malt  liquor.  See,  also,  Mullen  v. 
State,  96  Ind.  3(H;  Stout  v.  State,  Id.  407; 
Dant  V.  State,  106  Ind.  79,  6  N.  E.  870.  In 
Welsh  V.  State,  128  Ind.  71,  25  N.  E.  883,  the 
affidavit  charged  a  sale  of  "beer"  without  al- 
leging that  it  was  intoxicating  or  that  it  was 
malt  beer.  It  was  held  that  the  affidavit  char- 
ged a  sale  of  "malt  liquor,  which  is  declared 
by  our  statute  to  be  within  the  words  'In- 
toxicating liquor.' "  There  was  evidence  in 
the  case  now  before  us  that  the  liquor  sold 
was  "bop  ale,"  and  was  not,  In  fact  Intoxi- 
cating, and  some  witness  testified  that  it  was 
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not  beer.  There  waa  no  evidence  otherwise 
that  It  vras  not  of  malted  and  fermented  qnal- 
ity.  The  testimony  that  it  was  beer  furnished 
erldence  that  it  was  a  malt  liquor,  and  the 
Jury,  by  the  verdict  of  "Guilty  as  charged  in 
the  indictment,"  found  that  it  was  tteer;  and, 
imder  the  statute,  a  sale  of  beer,-^tbat  is,  of 
malt  liquor,— as  described  in  the  indictment, 
is  unlawful.  The  statute  says,  in  effect,  that 
any  malt  Uqnor  must  be  regarded  as  a  liquor 
whose  sale  as  described  in  the  indictment  Is 
poniahable.  The  mere  question,  then,  as  to 
whethM'  beer  la  an  intoxicating  liquor,  is  not 
one  for  the  determination  of  the  jury  In  a  case 
arising  under  this  statute.  If  the  court,  as 
matter  of  law,  must  know  that  beer  Is  a  malt 
liquor,  it  is  not  necessary  to  a  couTlction  for 
the  jury,  besides  finding  a  sale  of  beer,  to  find 
also,  as  a  matter  of  fact,  that  beer— that  is, 
malt  liquor-is  intoxicating.  Upon  an  exam- 
ination of  the  evidence  as  to  its  sufflciency, 
and  of  the  instructions  given  and  those  refus- 
ed, we  do  not  find  any  available  error  or  any 
matter  which  seems  to  be  of  sufficient  impor- 
tance for  farther  discussion. 

One  of  the  causes  assigned  in  the  motion  for 
a  new  trial  was  misconduct  of  the  prosecuting 
attorney  in  his  closing  argument  to  the  jury, 
"wherein  he  made  the  following  statement  to 
the  jury:  'He  [meaning  defendant]  run  a  no- 
torious quart  shop.  Citizens  of  your  town  and 
community  had  to  mortgage  their  homes,  and 
the  county  was  put  to  great  expense  in  send- 
ing to  Dakota  to  bring  back  an  absconding  fu- 
gitive from  justice.' "  A  bill  of  exceptions 
shows  that,  during  the  closing  argument  of  the 
prosecuting  attorney,  he  made  the  statement 
above  quoted  to  the  jury,  "to  which  statement 
of  the  prosecuting  attorney  counsel  for  de- 
fendant, at  the  time,  excepted,  and  the  court, 
at  the  time,  admonished  the  prosecuting  at- 
torney to  keep  within  the  evidence,  and  cau- 
tioned the  Jury  not  to  consider  anything  said 
by  the  prosecuting  attorney  or  attorneys  for 
the  defendant  outside  of  the  record."  This  is 
all  that  is  shown  in  the  record  concerning  the 
matter.  When  the  objectionable  remark  was 
made  by  the  prosecuting  attorney,  the  appel- 
lant "excepted,"  not  stating  any  ground  of  ob- 
jection; but  thereupon  the  court  responded  by 
the  admonition  to  the  prosecuting  attorney 
and  the  caution  to  the  Jniy.  No  exception  was 
taken  to  this  action  of  the  court,  and  nothing 
further  was  requested  by  the  appellant  in  the 
premises.  It  does  not  appear  that  the  prose- 
cutiog  attorney  did  not  obey  the  admonition, 
.and  it  must  be  presumed  that  he  did  obey, 
and  also  that  the  jury  observed  the  advice  of 
the  court  The  conduct  of  the  prosecuting  at- 
torney in  referring  to  matters  not  in  evidence 
was  unwarranted  and  reprehensible;  but  it 
is  shown  that  action  of  the  court  which  the 
Ajqiellant  does  not  appear  to  have  regarded  as 
inadequate  was  taken  at  the  time,  which  was 
proper  and  adapted  to  prevent  the  injury 
which  tne  misconduct  would  probably  pro- 
duce, the  court  responding  to  the  appellant's 
'"•xcepllonf'  la  such  manner  and  with  such 


fullness  as  he  desired,  so  f ar  >a  appears.  It 
la  not  error  of  the  court  that  Is  assigned  In  tbe 
motion,  but  the  misconduct  of  the  prosecuting 
attorney,  which  was  corrected  by  the  court, 
to  the  apparent  satisfaction  of  the  appellant; 
and  we  cannot  conclude  that  the  injury  which 
might  otherwise  be  presumed  was  not  averted 
by  the  action  of  the  court  We  need  not  de- 
cide whether  any  further  action  of  the  court 
would  have  been  proper.  If  asked  by  the  ap- 
pellant We  will  not  suppose  that  ttie  appel- 
lant was  prevented  from  having  a  fair  trial 
of  this  matter.  See  Combs  v.  State,  75  Ind. 
215;  Morrison  t.  State,  76  Ind.  835;  Bessette 
V.  State,  101  Ind.  85;  Bpps  v.  State,  102  Ind. 
539,  1  N.  B.  401;  Brow  v.  State,  103  Ind.  133. 
2  N.  E.  296;  Shular  t.  State,  105  Ind.  289,  4 
N.  B.  870;  Norton  v.  State,  106  Ind.  163,  6 
N.  B.  126;  Coleman  t.  State,  111  Ind.  563,  13 
N.  B.  100;  Jackson  t.  State,  116  Ind.  464,  10 
N.  E.  330;  Grubb  v.  State,  117  Ind.  277,  20 
N.  E.  257,  726;  Drew  v.  State,  124  Ind.  8,  23 
N.  BL  1098.    Judgment  affirmed. 


(21  Ind.  App.  SOD 
CROMER  V.'  STATU  i 
(Appellate  Court  of  Indiana.    Dee.  15,  1898.) 

ObSTKUCTION  0»  HlOnwAT— PHOBECnTION— Triai. 
— IS8TRUCT10SS —  LiHITIKO  ABOUMBNT — OolBO- 
TIOXABLB  ReHAKES    BT    CoDBT    AND    CoDNSEI^— 

Dedication — Appeal  asd  Ekrob— Assiommbkti 
OF  Errob— Review. 

1.  Enon  in  admitting  and  excluding  evidence, 
giving  and  retusiiig  instrnctlons,  limiting  time 
of  argument  to  the  jurr,  and  misconduct  of  the 
court  and  counsel  during  the  trial,  must,  on  ap- 
peal, be  assigned  as  reasons  tor  the  granting 
Of  a  new  trial,  and  not  assigned  as  independent 
errors. 

2.  In  a  prosecution  for  obstructing  a  public 
highway,  evidence  showing  a  continuous  and 
undisputed  public  use  of  the  way  for  over  30 
years  is  suQlcient  to  show  that  It  is  a  public 
highway,  though  there  is  no  evidence  of  a  dedi- 
cation. 

3.  A  judgment  will  not  be  reversed  for  in- 
snfflciency  of  evidence  if  there  Is  evidence  on 
every  material  point  to  support  the  verdict 

4.  Where  an  instruction  is  correct  as  far  aa 
it  ga^s,  it  Is  not  erroneous  as  not  including  an- 
other proposition,  aa  appellant  could  have  ask- 
ed a  specific  instruction  covering  the  omitted 
point 

5.  It  is  not  necessary  to  the  validity  of  the 
dedication  of  a  highway  that  it  be  evidenced 
by  a  written  conveyance,  but  it  is  sufficient  if 
the  landowner,  by  open,  visible  acts,  unequivo- 
cally indicates  to  the  public  his  intention  to 
open  a  way,  and  the  public  acts  upon  the  faith 
of  such  acts. 

6.  Since  implied  dedication  is  founded  on  the 
doctrine  of  equitable  estoppel,  a  dedication  of  a 
highway  may  be  shown  by  evidence  of  its  nn- 
disputed  nse  and  improvement  by  the  public, 
without  objection  by  the  owner. 

7.  If  an  instruction  taken  aa  a  whole  states 
the  law  correctly,  the  fact  that  certain  parts  of 
the  instruction  are  objectionable  is  not  ground 
for  reversal. 

8.  If  several  instructions,  when  taken  togeth- 
er, correctly  state  the  law,  the  fact  that  some 
of  them,  standing  alone,  are  incomplete,  does 
not  make  such  instructions  erroneous. 

9.  It  is  not  error  to  refuse  instructions  on 
points  covered  by  Instructions  which  have  been 
given. 

.    10.  Errors  in  instmctiona  given  \)f  the  sooxt  ea 


*Reliearliig  denied. 
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Its  own  motion  will  not  be  considered  on  appeal, 
where  such  Instructions  are  not  numbered  or 
signed  by  the  judge,  and  no  exception  was  tak- 
en to  them  at  the  trial. 

11.  Objectionable  remarks  by  the  court  and  by 
counsel  in  his  argument  to  the  jury  will  not 
be  considered  on  appeal,  where  such  remarks 
have  not  been  pointed  out  in  the  record,  and 
there  is  nothing  to  show  that  an  exception  was 
taken  at  the  trial. 

12.  Since  limiting  the  tinr  of  argument  is 
within  the  discretion  of  the  trial  court,  an  or- 
der limiting  the  argument  is  not  ground  for  re- 
versal, if  no  abuse  of  discretion  appears. 

Appeal  from  circuit  court,  Cass  county; 
S.  P.  Thomson,  Special  Judge. 

Robert  Cromer  was  convicted  of  obstructing 
a  highway,  and  appeals.    Affirmed. 

Frank  Swigart,  for  appellant  W.  A,  Ketch- 
am  and  C.  C.  Hadley,  for  the  State. 

ROBINSON,  J.  Appellant  appeals  from  a 
judgment  assessing  a  fine  against  him  for 
obstructing  a  highway.  The  place  obstruct- 
ed is  an  alley  In  the  city  of  Logansport.  A 
number  of  errors  have  been  assigned  and  dis- 
cussed at  length  In  appellant's  brief. 

The  first,  second,  third,  fourth,  eighth, 
ninth,  and  tenth  errors  assigned  question  the 
court's  action  to  admitting  certain  evidence, 
and  refusing  to  admit  certain  evidence  of- 
fered by  appellant  The  fifth,  sixth,  seventh, 
and  fifteenth  errors  assigned  question  the  ac- 
tion of  the  court  In  giving  certain  Instruc- 
tions, and  refusing  to  give  certain  other  In- 
structions. The  eleventh  error  assigned  Is 
misconduct  of  the  court  during  the  trial,  and 
the  twelfth  Is  misconduct  of  counsel  in  the 
argument  of  the  case  to  tbo  jury.  The  thir- 
teenth error  Is  the  action  of  the  court  In  lim- 
iting the  time  of  appellants  argument  to  the 
jury.  These  assignments  of  error  present  no 
question.  Such  matters  should  be  stated  as 
causes  for  a  new  trial,  In  a  motion  therefor, 
and  cannot  be  assigned  Independently  as  er- 
rors. See  Bailey  v.  Boyd,  59  Ind.  292; 
Baecher  v.  State,  19  Ind.  App.  100,  49  N.  E. 
42,  and  cases  there  cited. 

The  fourteenth  and  only  remaining  error  as- 
signed Is  overruling  appellant's  motion  for  a 
new  trial.  The  first  four  reasons  in  the  mo- 
tion for  a  new  trial  are  that  the  verdict  of 
the  Jury  is  contrary  to  the  law  and  the  evi- 
dence, and  Is  not  sustained  by  sufficient  evi- 
dence. Appellant's  counsel  has  discussed  at 
some  length  the  evidence  on  the  question  as 
to  whether  or  not  there  was  a  public  high- 
way at  the  point  where  the  obstruction  was 
placed.  No  good  purpose  could  be  subserved 
by  setting  out  the  evidence  of  the  various 
witnesses.  A  number  of  witnesses  testified 
that  the  alley  in  question,  prior  to  the  ob- 
struction complained  of,  had  been  used  con- 
tinuously by  the  public  for  more  than  20 
years.  In  such  cases  It  Is  not  necessary  to 
show  a  dedication.  There  is  evidence  which 
shows  a  continuous,  imlnterrupted  use  by 
the  public  for  more  than  20  years,  and  that 
during  that  time  the  use  of  the  way  was 
not  disputed  by  any  owner  of  the  real  estate. 


It  Is  a  well-settled  rule  In  this  state  that  a 
judgment  will  not  be  reversed  either  In  a 
civil  or  a  criminal  case  where  there  is  evi- 
dence which  fairly  supports  the  verdict  of 
the  jury  on  every  material  point  In  such 
case  the  appellate  tribunal  cannot  assume  to 
weigh  the  evidence  and  Interfere  with  the  re- 
s\ilt  reached  by  the  trial  court.  McCarty  v. 
State,  127  Ind.  223,  26  N.  E.  665,  and  cases 
there  cited;  Wlnslow  v.  State,  6  Ind.  App. 
306,  32  N.  E.  98,  and  cases  there  cited. 

The  fifth  reason  for  a  new  trial  is  the  giv- 
ing of  certain  Instructions  requested  by  the 
state.  It  Is  said  by  appellant's  counsel  that 
the  first  instruction,  while  In  some  parts  cor- 
rectly stating  the  law,  does  not  go  far  enough. 
It  is  a  well-settled  rule  that,  where  an  in- 
struction is  correct  so  far  as  it  goes,  the  fact 
that  it  does  not  go  further,  and  include  some 
other  proposition,  will  not  make  it  erroneous. 
If  a  party  thinks  the  Instruction  incomplete, 
he  should  ask  a  special  Instruction  covering 
the  omitted  matter,  and  reserve  an  exception 
on  the  court's  refusal  to  give  the  same.  Rail- 
road Co.  v.  Smock,  133  Ind.  411,  33  N.  E. 
108;  Du  Souchet  v.  Dutcher,  113  Ind.  249, 
15  N.  B.  459;   Powers  r.  State,  87  Ind.  144. 

The  fifth  and  sixth  instructions  were  upon 
the  question  of  reasonable  doubt  These  in- 
structions correctly  state  the  law,  and  one 
of  them  seems  to  be  a  verbatim  copy  of  an 
instruction  which  has  often  been  expressly 
approved  by  the  supreme  court 

The  eighth  Instruction  correctly  told  the 
Jury  what  Is  necessary  to  establish  a  high- 
way by  dedication.  The  Instruction  simply 
undertook  to  state  an  abstract  principle  of 
law,  and  no  reference  Is  made  In  it  to  any 
fact  or  facts  In  controversy  In  the  case  be- 
ing tried. 

The  court  correctly  told  the  jury.  In  the 
twelfth  Instruction,  that;  In  order  to  consti- 
tute a  dedication.  It  Is  not  necessary  that 
there  be  a  grant  or  conveyance  by  deed  or 
writing  on  the  part  of  the  owner  of  the 
land.  "A  dedication  of  land  need  not  be  evi- 
denced by  a  written  conveyance."  City  of 
Indianapolis  v.  Kingsbury,  101  Ind.  200. 

There  was  no  error  In  giving  the  thirteenth 
Instruction,  in  which  the  jury  was  told  that 
"if  a  landowner,  by  open  and  visible  acts, 
unequivocally  Indicates  to  the  public  and  Its 
citizens  an  intention  to  throw  open  a  street 
or  alley  to  the  public,  and  the  citizens  and 
the  public  have  acted  upon  the  faith  that 
there  was  a  dedication,  the  law  will  treat 
the  acts  of  the  owner  as  constltuttog  a  dedi- 
cation." Faust  V.  City  of  Huntington,  91  Ind. 
493. 

The  fourteenth  and  sixteenth  Instructions 
were  upon  the  question  of  implied  dedica- 
tion, and  that  certain  acts  of  the  landowner, 
if  shown  to  exist  would  estop  the  land- 
owner from  asserting  that  there  was  no  In- 
tention to  dedicate;  that  an  Implied  dedica- 
tion was  founded  upon  the  doctrine  of  equi- 
table estoppel;  and  that  it  might  be  estab- 
lished by  evidence  of  conduct  such  as  allow- 
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lug  the  nndisputed  nse  of  the  land  by  the 
public,  and  by  Btanding  by  and  without  ob- 
jection seeing  Improvements  made  with  ref- 
erence to  It  as  a  street  or  alley.  There  was 
some  evidence  upon  which  to  bjise  these  In- 
structions, and,  so  far  as  they  undertook  to 
state  principles  of  law,  they  were  certainly 
correct  City  of  Indianapolis  v.  Kingsbury, 
101  Ind.  200. 

The  court  told  the  Jury,  In  the  twenty- 
fourth  Instruction,  that  "the  unopposed  use 
of  a  highway  by  the  public  over  the  land 
of  an  Individual  who  is  cognizant  of  the  fact, 
for  a  short  space  of  time,  may  l>e  sufficient 
to  raise  the  presumption  of  a  dedication.  In- 
deed, the  use  of  land  for  a  highway  for  such 
a  length  of  time  that  public  accommodations 
and  private  rights  might  be  materially  af- 
fected by  an  Interruption  of  the  enjoyment 
would  be  evidence  that  the  landowner 'intend- 
ed to  dedicate  to  the  public."  The  principles 
of  law  set  forth  In  this  Instruction  have  been 
recognized  to  be  the  law  In  this  state,  in 
Mauck  V.  State,  66  Ind.  177.  See  Town  of 
Marion  v.  Sklllman,  127  Ind.  130,  26  N.  E. 
676. 

Counsel  for  apx>ellant.  In  many  of  the  In- 
structions given  by  the  court,  finds  fault  with 
certain  sentences  contained  in  certain  Instruc- 
tions. The  rule  Is  well  settled  that  the  In- 
stmctions  must  be  considered  as  a  whole, 
and  not  In  detached  portions;  and  If,  taken 
together,  they  state  the  law  of  the  case  cor- 
rectly, the  fact  that  some  clause  therein,  con- 
sidered separately,  is  doubtful  or  erroneous, 
will  not  constitute  ground  for  reversing  the 
judgment;  and  if,  when  taken  together,  they 
fairly  and  correctly  state  the  law,  the  cause 
will  not  be  reversed,  even  If  some  of  the  In- 
structions, considered  alone,  may  seem  Incor- 
rect; and  when  two  or  more  instructions, 
taken  together,  state  the  law  accurately,  no 
error  Is  committed  In  giving  them,  though 
either  one  may  not  state  it  fully  enough  when 
considered  alone.  See  Stout  v.  State,  96  Ind. 
407;  Boyle  v.  State,  105  Ind.  469,  5  N.  E. 
203:  Kennedy  v.  State,  107  Ind.  144,  6  N. 
E.  305.  We  have  examined  all  the  Instructions 
given  by  the  court,  and  can  but  conclude  that 
they  state  the  law  fully  and  fairly.  Taking 
them  as  a  whole,  they  contain  nothing  that 
would  warrant  a  reversal  of  the  case.  They 
are  quite  lengthy,  and  cover  every  phase  of 
the  case.  Some  of  the  Instructions  requested 
by  appellant,  and  refused,  correctly  state  the 
law,  but  they  were  fully  covered  by  Instruc- 
tions that  were  given.  No  good  purpose  can 
be  subserved  by  a  repetition  of  Instructions 
on  the  same  point.  The  Instructions  are  ap- 
plicable to  the  evidence,  and  there  is  nothing 
in  them  of  which  appellant  can  rightfully 
complain. 

The  eighth  reason  for  a  new  trial  questions 
the  correctness  of  the  instructions  given  to 
the  jury  by  the  court  on  Its  own  motion. 
These  instructions  are  not  numbered,  nor  are 
they  signed  by  the  Judge.  Neither  does  it 
appear  that  any  exception  was  taken  to  the 
52  N.E.-16 


giving  of  these  instructions.  There  are  no 
marginal  exceptions,  nor  does  the  bill  into 
which  they  are  copied  show  that  any  ex- 
ceptions were  taken  at  any  time  to  the  giv- 
ing of  the  same.  It  follows  that  no  ques- 
tion is  presented  upon  the  instructions  given 
by  the  court  on  its  own  motion.  • 

The  ninth  reason  for  a  new  trial  is  error  of 
the  court  in  this:  that  during  the  trial  of 
the  cause,  while  the  state  was  giving  evi- 
dence upon  the  proposition  whether  there 
was  or  had  been  any  public  travel  on  said 
claimed  alley,  the  court  said.  In  the  presence 
of  the  Jury,  "Yon  have  evidence  enough  on 
that  point"  Counsel  have  not  referred  to 
the  page  of  the  record  where  the  objection- 
able words  may  be  found.  We  cannot  un- 
dertake to  hunt  through  a  record  of  nearly 
300  pages  to  see  whether  It  contains  such  a 
remark,  and  what  was  done  at  the  time. 
Appellant's  counsel  have  failed  to  comply  with 
rule  25  of  this  court  (27  N.  E.  vi.).  State  v. 
Wlnstandley  (Ind.  Sup.;  decided  Nov.  29, 1898) 
51  N.  E.  1034.  Besides,  the  question  has  not 
been  brought  Into  this  court  by  any  bill  of  ex- 
ceptions, and  we  are  not  Informed  whether 
any  exception  was  taken  at  the  time,  or  was 
ever  taken,  to  the  objectionable  words. 

The  tenth  and  eleventh  reasons  for  a  new 
trial  question  certain  remarks  made  to  the 
jury  by  the  state's  attorney,  in  his  argument 
of  the  case  to  the  Jury.  The  motion  for  a 
new  trial,  together  with  an  affidavit  In  sup- 
port of  the  tenth  and  eleventh  reasons  for 
a  new  trial,  have  been  set  out  in  what  is 
denominated  "Bill  of  Exceptions  No.  4."  But 
nowhere  does  It  appear  that  appellant  ob- 
jected and  excepted  to  the  objectionable  lan- 
guage at  the  time  It  was  made,  or  at  any 
time.  It  is  well  settled  that  the  miscon- 
duct of  counsel  can  be  made  available  error 
on  appeal  only  by  an  objection  made  at  the 
time,  and  Invoking  the  Intervention  of  the 
court,  and.  If  the  court  refuses  to  Interfere, 
by  reserving  an  exception.  The  trial  court 
must  be  given  some  opportunity  to  correct 
the  error,  and,  upon  its  refusal,  an  exception 
duly  reserved  will  present  the  question  on  ap- 
peal. Coble  V.  Bltzroth,  125  Ind.  429,  25  N. 
E.  544;  State  v.  Taylor,  5  Ind.  App.  29,  31 
N.  E.  543;  Railroad  Co.  v.  Wrape,  4  Ind.  App. 
100,  30  N.  E.  428;  Douglas  v.  State  (Ind. 
App.;  decided  Dec.  15,  1898)  52  N.  E.  238. 

The  twelfth  reason  for  a  new  trial  was  the 
court's  action  In  limiting  the  argument  of 
counsel  to  the  Jury.  It  appears  by  a  bill  of 
exceptions  that  the  court  limited  the  argu- 
ment of  counsel  to  one  hour  and  a  half  to 
each  side.  This  was  a  matter  within  the 
80und«di8cretion  of  the  trial  court.  Thus,  In 
the  case  of  Cory  v.  Silcox,  5  Ind.  370,  the 
court  said:  "Matters  of  this  kind  must  nec- 
essarily be  left  to  the  sound  discretion  of 
the  coxirt  trying  the  cause,  and,  unless  that 
discretion  Is  grossly  abused,  we  will  not  in- 
terfere." See  Priddy  v.  Dodd,  4  Ind.  84; 
Baldwin  V.  Burrows,  95  Ind.  81.  We  cannot 
say  from  this  record  that  there  was  any  abuse 
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of  discretion  In  limiting  the  time  for  the  ar- 
gument, bnt  It  appears  to  us  that  one  hour 
and  a  half  was  ample  time  to  properly  pre- 
sent the  case  In  all  Its  phases  to  the  jury. 

We  have  examined  all  the  questions  pre- 
sented by  appellant's  counsel  In  bis  brief,  and 
find  no  error  authorizing  a  reversal  of  the 
Judgment    Judgment  affirmed. 


(22  Ind.  App.  601) 

ROGERS  T.  CITY  OF  BLOOMINGTON.* 
(Appellate  Court  of  Indiana.  Dec.  16,  1898.) 
Obhbbai.  Vbxdict— CoNrucnso  Fucdinos'— I»- 

«nRT  TO  TbATBLER— CONTBiaUTOBT 

Neolioencb. 

1.  Where  the  general  verdict  of  a  jury  Is  Ir- 
reconcilably in  conQict  with  their  answers  to 
special  interrogatories,  the  latter  will  control. 

2.  Where  a  person,  knowing  of  an  obstruc- 
tion in  the  street,  its  location  and  relation  to 
the  street  and  sidewalk,  attempts  to  pass  it  in 
the  dark,  without  taking  any  precaution  to 
avoid  it  other  than  b^  "feeling  with  bis  feet 
and  searching  with  his  eyes,"  he  is  guilty  of 
contributory  negligence  which  will  bar  recovery 
for  any  injury  he  may  receive. 

Black,  0.  J.,  and  Comstock,  J.,  dissenting. 

Appeal  from  circuit  court.  Orange  county; 
S.  B.  Voylea,  Judge. 

Action  by  Rachael  Rogers  against  the  dty  of 
Bloomlugton.  From  a  judgment  tor  defend- 
ant, plaintiff  appeala     Affirmed. 

John  B.  East  and  Bayless  &  Harvey,  for 
appelant   Duncan  &  Batman,  for  appellee. 

WILEY,  J.  Appellant  sued  appellee  to  re- 
cover damages  resulting  to  her  by  falling 
Into  a  ditch  in  one  of  the  public  streets  of 
appellee  city.  The  negligence  charged  In  the 
complaint  against  appellee  was  that  It 
caused  to  be  oonstructed  a  deep  ditch  In 
Madison  street.  In  said  city:  maintained  the 
same  In  a  dangerous  and  unsafe  condition. 
In  that  It  failed  to  place  any  guard  rails  on 
either  side  thereof,  and  failed  to  keep  any 
lights  or  other  danger  signals  In  the  vicinity, 
as  warnings,  etc.;  and  that  appellee,  long 
prior  to  the  time  appellant  received  her  in- 
juries, knew  of  the  unsafe  and  dangerous 
condition  of  said  street  on  account  of  said 
ditch.  The  complaint  avers  that  appellant, 
while  walking  along  said  street  at  9  o'clock 
at  night  "without  any  knowledge,  and  with- 
out being  able  to  see  the  location  of  said 
ditch,  and  without  any  fault  on  her  part 
whatever,  and  without  the  aid  of  any  lights 
or  guard  rails,  she  stepped  and  fell  to  the 
bottom  of  said  ditch,  *  *  *  to  her  In- 
jury," etc.  There  was  a  trial  by  jury,  a 
general  verdict  for  appellant,  and  with  the 
general  verdict  the  jury  answered'  f^d  re- 
turned certain  Interrogatories  submitted  to 
them  by  the  court  Each  party  moved  the 
court  for  judgment  on  the  answers  to  the 
Interrogatories,  notwithstanding  the  general 
verdict  Appellee's  motion  was  sustained 
and  appellant's  motion  overruled,  and  such 
ruling  presents  the  sole  question  for  de- 
cision under  the  assignment  of  error. 

'Rehearing  denied. 


This  Is  the  third  appeal  In  this  case.  City 
of  Bloomlngton  v.  Bogers,  9  Ind.  App.  230, 
86  N.  E.  439;  Id.,  IS  Ind.  App.  121,  41  N.  H. 
S95.  In  the  former  appeals  the  Judgment  la 
each  Instance  rested  upon  a  special  verdict 
and  a  reversal  was  ordered  because  the  spe- 
cial verdicts  did  not  show  that  appellee  was 
free  from  negligence  contributing  to  her 
Injury.  By  the  special  Interrogatories  In  this 
appeal  the  same  question  is  presented,  and 
for  that  reason  it  Is  necessary  for  us  to 
show  hi  this  opinion  the  interrogatories  and 
answers  submitted  to  and  returned  by  the 
jury.  For  brevity,  we  will  do  this  In  nar- 
rative form,  and  the  facts  established  by  the 
Interrogatories  and  answers  are  the  fcdlow- 
Ing:  That  appellant  received  her  hi  juries  by 
falling  into  a  ditch  on  the  west  side  of 
Madison  street  in  the  dty  of  Bloomlngton, 
between  Third  and  Fourth  streets.  Said 
ditch  was  about  12  feet  wide,  and  about 
6  feet  deep,  walled  with  stone  with  a  solid 
stone  bottom;  was  without  guard  rails  or 
other  barriers,  and  without  danger  lights  or 
signals  or  lights  of  any  kind  to  show  its  loca- 
tion. That  said  ditch  was  about  2  feet  from, 
and  parallel  to,  the  space  on  the  west  side 
of  the  street  Intended  for  a  sidewalk.  That 
said  sidewalk  was,  at  the  time,  being  Im- 
proved by  putting  crushed  stone  and  cinders 
on  It  preparatory  to  paving  the  same  with 
brick.'  That  such  sidewalk  space  extended 
from  the  southeast  comer  of  appellant's  lot 
north  past  the  front  thereof,  to  where  It 
crossed  an  alley  182  feet  nortii  of  the  north- 
east comer  of  said  lot  That  said  ditch  ex- 
tended south  from  said  alley  about  90  feet 
That  on  the  night  appellant  was  Injured  said 
ditch  was  dangerous  to  persons  passing  near 
the  same  at  nlglit  without  any  guard  rails  or 
signal  lights.  That  appellant's  home  was  near 
the  southeast  corner  of  her  lot  Just  north  of 
Third  street  and  west  of  Madison  street 
That  at  the  time  appellant  fell  Into  aald 
ditch,  and  prior  thereto,  she  knew  of  the  con- 
dition of  the  street  the  location  of  the  ditch, 
and  Its  condition  as  to  guard  rails,  danger 
signals,  and  lights.  That  on  the  night  of 
her  Injury,  when  It  was  dark,  without  the 
aid  of  any  light  she  undertook  to  pass  along 
said  sidewalk  space  on  the  west  side  of  said 
ditch,  going  southward  to  her  home,  and  In 
so  doing  she  fell  Into  the  ditch,  whereby  she 
was  Injured.  The  following  Interrogatory 
and  answer  we  quote  In  full:  "(13)  On  said 
night  was  there  not  a  route  by  which  plain- 
tiff could  have  reached  her  home,  known  to 
her,  on  which  there  was  a  good  sidewalk, 
by  going  to  Third  street  at  some  point  east 
of  Madison  street  and  then  gtring  west  on 
the  north  side  of  Third  street  to  her  home? 
Answer:  There  was  proof  of  a. good  side- 
walk from  southeast  comer  of  the  Public 
Square  south  to  Third  street  and  along  the 
same  to  the  southeast  comer  of  plaintiff's 
lot  but  no  proof  that  she  knew  the  whole 
route."  That  appellant  received  her  Inju- 
ries about  9  o'clock  at  night      That  Just 
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previous  to  receiving  her  injuries  appeBant 
was  standing  at  an  open  window,  talking  to 
one  Brogan,  loolilng  into  a  room  in  which 
there  was  a  light  burning.  That  at  the  time 
she  fell  Into  the  ditch  she  could  not  see  its 
exact  location.  That  immediately  befwre 
falling  Into  the  ditch  she  did  not  know  Its 
exact  location.  That  at  the  time  of  her  fall 
she  did  not  know  its  exact  location.  Inter- 
rogatory 20,  and  pnswer  thereto,  are  as  fol- 
lows: "(20)  What  effort,  If  any,  did  the 
plaintiff  make  to  ascertain  the  location  of 
said  ditch  while  approaching  the  same,  and 
before  she  fell  Into  it?  Answer:  Feeling 
with  her  feet,  and  searching  with  her  eyes." 
That  on  the  night  appellant  was  Injured,  and 
while  she  was  on  her  way  borne,  she  could 
not  see  the  exact  location  of  the  ditch;  and 
that  as  she  proceeded  home  she  did  not  And 
the  «cact  location  of  the  ditch,  prior  to  fall- 
ing into  It  It  was  upon  these  facts,  found 
specially,  that  the  court  below  rendered  judg- 
ment for  appellee,  notwithstanding  the  gen- 
eral Terdict  in  favor  of  appellant  By  the 
general  verdict  there  was  a  finding  for  appel- 
lant on  every  material  issue  necessary  to  a 
recovery,  and,  in  the  absence  of  the  evidence, 
or  any  question  of  error  or  irregularity  at 
the  trial,  such  general  verdict  ahonld  be 
apheld,  unless  the  interrogatories  and  an- 
swers, or  some  of  them,  are  so  irreconcilably 
In  conflict  with  the  general  verdict  that  they 
cannot  possibly  stand  together.  The  court 
win  Indulge  every  reasonable  presumption  in 
favor  of  the  general  verdict  McOalllster  v. 
Mount  73  Ind.  658;  Block  v.  Haseltine,  3  Ind. 
App.  491,  29  N.  B.  937;  Vance  v.  Caty  of 
FrankUn,  4  Ind.  App.  515,  30  N.  E.  149;  Rail- 
road Go.  V.  Gllmore,  1  Ind.  App.  468,  27  N.  E. 
992;  Eailroad  Ck).  v.  Creek,  130  Ind.  142, 
29  N.  E.  481;  KaUway  Co.  v.  Hedges,  U8  Ind. 
6,  20  N.  E.  530.  But  where  the  interrogato- 
ries propounded  to  the  jury,  answered  by 
them,  and  returned  with  their  general  verdict 
are  Irreconcilable  with  the  general  verdict 
the  former  will  control.  In  other  words,  a 
genera]  verdict  will  be  upheld  unless  the 
facts  stated  in  the  answers  to  special  inter- 
rogatories axe  so  antagonistic  as  to  preclude 
reconciliation.  Railway  Co.  v.  Trowbridge, 
126  Ind.  391,  26  N.  E.  64;  RaUroad  Co.  v. 
Adams,  131  Ind.  88,  80  N.  K  794;  Railroad 
Co,  V.  SuminCTfl,  131  Ind.  241,  80  N.  B.  873; 
Town  of  PoseyvlUe  ▼.  Lewis,  126  Ind.  80, 

25  N.  H.  683;  Rogers  T.  Leydwi,  127  Ind.  50, 

26  N.  B.  210;  Western  Assur.  Co.  t.  Stude- 
baker  Bros.  Mfg.  Co.,  124  Ind.  176,  23  N.  K 
1138;  Allemong  v.  Simmons,  124  Ind.  199, 
23  N.  B.  768;  Lock  wood  v.  Rose,  125  Ind. 
588,  26  N.  B.  710;  Barnes  v.  Turner,  129  Ind. 
110,  28  N,  B.  822. 

We  are  therefore  to  determine  whether  or 
not  the  answers  to  the  special  interrogatories 
are  so  antagonistic  to  the  general  verdict  as 
to  preclude  a  reconciliation  with  It  If  the 
two  can  be  construed  together,  so  as  to  not 
Irreconcilably  conflict  then  the  general  ver- 
dict should  control;   but,  on  tbe  other  band. 


If  they  are  so  antagonistic  as  to  preclude  rec- 
onciliation, the  special  verdict  must  be  up- 
held. In  the  light  of  authorities  In  this  state. 
It  seems  to  us  that  the  question  Is  not  of  diffi- 
cult solution.  To  entitle  the  appellant  to  re- 
cover, it  was  essentially  necessary  for  her  to 
aver  and  prove  that  appellee  was  negligent 
in  the  manner  charged,  and  that  she  was 
without  fault  or  negligence  contributing  to 
her  injury.  By  the  general  verdict  we  must 
under  the  authorities,  Indulge  the  presump- 
tion that  she  established  both  of  these  essen- 
tial requisites  by  a  fair  preponderance  of  the 
evidence.  When  we  look  to  the  Interroga- 
tories and  answers.  It  Is  clear,  without  argu- 
ment or  the  citation  of  authorities,  that  ap- 
pellant firmly  established  the  negligence  of 
appellee,  so  that  It  leaves  the  naked  question 
of  the  negligence  or  freedom  of  negligence  of 
appellant  for  our  ccmsideration,  and  this  we 
must  determine  from  the  facts  specially 
found.  If  such  facts .  show  that  appellant 
was  guilty  of  negligence  which  contributed 
to  her  Injury,  then  the  answers  to  the  Inter- 
rogatories would  be  so  antagonistic  to  tbe 
general  verdict  so  as  to  preclude  reconcilia- 
tion with  it;  for  the  general  verdict  cannot 
be  reconciled  with  appellant's  contributory 
n^llgence  on  the  theory  that  if  she  negli- 
gently contributed  to  her  injury,  she  cannot 
recover. "  Recurring  to  the  answers  to  the 
interrogatories,  we  are  confronted  at  the 
threshold  with  the  facts  that  appellant  knew 
of  the  ditoh,  its  location  and  relation  to  the 
street  and  sidewalk;  that  the  sidewalk  was 
in  the  coarse  of  construction,  by  having 
placed  <m  the  space  intended  for  it  crushed 
stone  and  cinders,  preparatory  to  laying  the 
brick;  that  the  ditch  was  about  two  feet 
from  the  sidewalk;  that  the  ditch  was  six 
feet  deep,  wlfb  a  precipitous  stone  wall  and 
a  solid  stone  bottom;  that  she  knew  it  was 
a  dangerous  place;  that  it  was  a  dark  night; 
that  she  had  just  been  looking  Into  a  house 
through  a  window,  where  there  was  a  light; 
that  the  only  precaution  she  took  to  avoid . 
falling  Into  the  diteh  was  to  feel  with  her 
feet  and  search  with  her  eyes  while  she  was 
walking;  that  even  though  she  "searched 
with  her  eyes,"  she  was  unable  to  determine 
the  exact  location  of  the  ditch;  and  that  un- 
der these  circumstances  It  is  shown  that  she 
undertook  to  pass  along  and  over  the  space 
Intended  for  a  sidewalk  without  any  light, 
and  in  so  doing  fell  into  the  ditch.  These 
facts  clearly  establish  contributory  negligence 
on  the  part  of  appellant  and  the  authorities 
so  hold.  Mr.  Beach  lays  down  the  rule  that 
if  one  who  knows  of  a  dangerous  place  or  ob- 
struction in  a  sidewalk  or  street,  and  under- 
takes to  pass  it  in  the  darkness,  and  is  in- 
jured, he  cannot  recover.  Beach,  Mun.  Corp. 
8  154.  Again,  in  his  work  on  Contributory 
Negligence,  at  section  248,  he  tersely  and 
forcibly  states  the  rule  In  this  state  as  fol- 
lows: "But  it  has  been  held  in  Indiana  that 
a  person  Injured  by  an  obstruction  In  tbe 
highway,  of  which  be  has  knowledge,  and 
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wblch  he  attempts  to  pasa  In  tbe  night, 
where  it  was  too  dark  for  him  to  see  It,  has 
no  remedy,  such  conduct  being  negligence  per 
se;"  citing  Trustees  v.  Desouchett,  2  Ind.  586. 
In  Bruker  v.  Town  of  Covington,  60  Ind.  33, 
where  appellant  fell  Into  an  open  cellar  way 
as  he  was  passing  It  at  night,  adjacent  to 
the  street  of  which  be  had  knowledge,  tbe 
court  said:  "To  sustain  the  defense  In  this 
case,  it  was  sufficient  to  show  that  the  plain- 
tiff had  knowledge  of  tbe  obstruction.  Hav- 
ing such  knowledge,  it  was  for  the  plaintiff 
to  Judge  for  himself  as  to  the  dangerous 
character  of  the  obstruction,  and  take  the 
risk  accordingly  if  he  ran  upon  it."  See, 
also,  Kelly  v.  Doody,  116  N.  Y.  576,  22  N.  B. 
1084;  McGUity  v.  City  of  Keokuk,  66-  Iowa, 
725,  24  N.  W.  606;  ParkhlU  v.  Town  of 
Brighton,  61  Iowa,  103,  15  N.  W.  853.  In 
Blest  V.  City  of  Goshen,  42  Ind.  339,  appel- 
lant's servant  was  driving  a  team  of  horses, 
and  passed  over  a  bridge  which  was  de- 
fective, and  tbe  servant  had  knowledge  of 
such  defect  The  court  said:  "It  Is  well 
settled  that  it  tbe  plaintiff  or  his  servant 
knew  of  the  true  condition  of  the  bridge  when 
the  team  and  wagon  were  driven  upon  it  be 
cannot  under  such  circumstances,  recover." 
Where  one  goes  upon  a  structure  voluntarily, 
with  full  knowledge  of  its  dangerous  condi- 
tion, and  of  the  perils  that  attend  the  venture, 
be  will  l>e  deemed  to  have  done  so  at  his  own 
risk.  "The  law  accounts  it  negligence  for  one, 
unless  under  compulsion,  to  cast  himself  up- 
on known  peril  from  which  a  prudent  person 
might  reasonably  anticipate  Injury."  Morri- 
son V.  Board,  116  Ind.  431,  19  N.  E.  316.  In 
Town  of  Gosport  v.  Evans,  112  Ind.  133,  13 
N.  E.  256,  appellee  was  injured  by  reason  of 
a  defective  sidewalk  while  attempting  to  pass 
over  it  with  a  knowledge  of  the  defect  The 
court  said:  "One  who  knows  of  a  dangerous 
obstruction  In  a  street  or  sidewalk,  and  yet 
attempts  to  pass  it  when,  on  account  of 
darkness  or  other  hindering  causes  be  cannot 
see  so  as  to  avoid  it  takes  tbe  risk  upon 
himself."  In  the  same  case  it  was  said: 
"Tbe  authorities,  however,  lend  no  counte- 
nance to  tbe  notion  that  a  person  having 
knowledge  of  an  obvious  defect  or  of  a  place 
on  a  highway  wbiqb  naturally  suggests  to  a 
person  of  common  nnderstaudlng  that  it  is 
dangerous,  may  nevertheless  cast  himself  in- 
to or  upon  the  defect,  upon  the  theory  that 
he  is  not  obliged  to  forego  travel  upon  the 
highway."  In  tbe  first  appeal  of  this  case 
(9  Ind.  App.  230,  36  N.  E.  439)  it  was  held 
that,  if  appellant  passed  along  the  street  In 
question  with  a  knowledge  of  its  dangerous 
condition,  she  did  so  at  her  peril.  Tbe  court 
by  Boss,  J.,  said:  "She  knew  It  [the  ditch] 
was  in  tbe  street  and  she  knew  when  it  was 
dark  she  could  not  see  It;  hence  she  had  no 
right  to  cast  herself  upon  It"  In  Town  of 
Salem  v.  Walker,  16  Ind.  App.  687,  46  N.  E. 
90,  appellee  was  riding  a  horse  through  a 
public  street  In  appellant  town,  when  bis 
horse  frightened  at  an  obstruction  In   the 


street  and  suddenly  turned  In  the  opposite 
direction.     Appellee    saw    and    knew    what 
frightened  bis  horse.    Notwithstanding  that 
be  turned  his  horse  about  and  attempted  to 
ride  him  past  the  obstruction  at  which  he 
frightened,  when  the  horse,  being  still  fright- 
ened, reared  up,  falling  backward,  throwing 
appellee  to  the  ground,  whereby  he  was  in- 
jured.   This  court  held  he  could  not  recover, 
because  of  bis  own  negligence  in  trying  to 
ride  blB  horse  by  the  obstruction,  after  know- 
ing of  it  and  that  bis  horse  was  frightened 
by  It     Robinson,  J.,  speaking  for  the  court 
said:    "But  even  if  tbe  municipality  has  neg- 
lected to  keep  its  streets  In  a  reasonably  safe 
condition,  tbe  appellee  Is  not  excused  from 
the  use  of  ordinary  care  for  his  own  safety." 
"It  is  equally  well  settled  that  because  one 
has  knowledge  that  a  highway  or  sidewalk 
In  a  town  or  city  is  out  of  repair,  or  even  dan- 
gerous, he  is  not  therefore,  bound  to  forego 
travel  upon  tbe  same.   But  the  care  in  such 
case  to  avoid  injury  must  be  in  proportion  to 
the  danger  the  traveler  might  encounter  by 
reason  of  the  defect  or  obstruction."     Tbe 
case  from  which  we  have  just  quoted  Is  an 
instructive  one,  and  many  authorities  are  col- 
lected and  cited.     In  Sale  y.  Turnpike  Co., 
147  Ind.  324,  46  N.  E.  669,  appeUant  was  a 
physician,  and  was  called  to  see  a  patient 
on  a  dark  night.    He  drove  along  and  over 
appellant's  turnpike  In  a  buggy  drawn   by 
one  horse.    He  was  familiar  with  the  high- 
way, and  knew  that  at  a  certain  point  in  it 
there  was  a  bend,  or  turn,  immediately  In 
front  of  which  was  a  precipitous  embank- 
ment 100  feet  long  and  5  feet  deep;    that 
Immediately  on  the  opposite  side  of  tbe  turn- 
pike for  100  feet  was  a  ditch  3  feet  wide  and 
3  feet  deep,  and  the  space  between  the  ditch- 
on  the  south  side  and  the  embankment  on 
the  north  side  waa  only  20  feet     In  making 
said  turn,  appellant's  horse  walked  over  said 
embankment  and  he  was  Injured.     It  was 
so  dark  he  could  not  see.    After  citing  and 
quoting  from  many  authorities  applicable  to 
the   facts,    Monks,   J.,    said:    "Applying    the 
doctrhia  declared  In  the  cases  cited.   If   the 
night  was  dark,  and  appellant  could  not  while 
driving  his  horse,  distinctly  see  the  twenty- 
foot  space,  the  curve  of  the  road,  and  the 
ditch  on  one  side,  and  tbe  embankment  and 
pitfall  on  the  other,  as  alleged  in  the  com- 
plaint, ordinary  care  required  that  he  provide 
a  light  of  some  kind,  or  that  he  alight  and 
lead  bis  horse  over  that  part  of  the  road. 
Not  taking  these  precautions,  under  the  cir- 
cumstances, was  greater  negligence  than  driv- 
ing upon  a  railroad  crossing  without  either 
looking  or  listening  when  the  view  was  ob- 
structed, that  danger  might  be  thus  avoid- 
ed."    The  learned  judge  has  stated  the  prop- 
osition clearly  and  strongly,  and  what  be  has 
said  applies  with  great  force  to  the  facts  in 
the  case  we  are  considering.    Town  of  Bos- 
well  V.  Wakley,  149  Ind.  64,  48  N.  E.  637,  is 
directly  in  point  here,   and  is  the  last   ex- 
pression of  the  courts  of  last  resort  in  this 
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state  applicable  to  tbe  question  we  are  now 
considering.  There  appellee  was  Injured  in 
passing  over  a  sidewalk  at  night,  with  which 
walk  he  was  famUiar,  and  knew  it  was  out 
of  repair.  He  was  walking  with  his  hands 
in  his  pockets,  when  a  loose  board,  upon  which 
he  stepped,  tipped  up,  and  threw  him.  It  was 
held  that  he  could  not  recover,  because  he  did 
not  use  ordinary  care  commensurate  with  the 
known  danger.  In  that  case  the  court  quoted 
approvingly  from  the  case  of  City  of  Bedford  v. 
Neal.  143  Ind.  423,  41  N.  E.  1029,  the  foUowlng: 
"But  the  doctrine  to  be  extracted  tiom  these 
cases  Is  that  a  person  with  knowledge  of  the 
defect  or  danger  must,  in  attempting  to  pass, 
exercise  care  proportional  to  the  known  dan- 
ger to  avoid  injury.  And,  as  a  consequence, 
the  appellee  in  the  case  before  us  having  a 
knowledge  of  the  defective  and  unsafe  con- 
dltion  of  the  sidewalk  when  she  entered 
upon  it  the  last  time  in  the  dark,  she  was 
required  to  exercise  more  care  than  she 
would  have  been  required  to  exercise  had  she 
been  Ignorant  of  tbe  defect,  or  there  then  had 
been  no  defect,  and  it  had  been  daylight" 
Mr.  Beach  states  tbe  rule  as  follows:  "The 
law  imposes  upon  tbe  traveler  the  doty  of 
ordinary  care,  and  this  Is  tbe  measure  of  bis 
obligation  when  he  brings  his  action  for  dam- 
ages for  an  Injury  sustained  by  reason  of  an 
obstacle  or  defect  in  tbe  highway.  Accord- 
ingly, In  proportion  as  the  risk  of  Injury  in- 
creases, must  his  care  and  diligence  to  avoid 
Injury  be  Increased.  It  is  therefore  held  that 
a  traveler  Is  bound  to  exercise  greater  care 
and  attention  in  passing  over  a  highway 
while  It  is  undergoing  repairs,  by  which  it  is 
greatly  obstructed,  than  he  would  be  required 
to  exercise  under  ordinary  circumstances, 
and  more  care  in  going  about  in  the  dark- 
ness of  the  night  than  in  the  daytime." 
Beach,  Contrlb.  Neg.  {  249.  See,  Jacobs  v. 
Inhabitants  of  Bangor,  16  Me.  187;  ParkblU 
V.  Town  of  Brighton,  supra.  We  might  mul- 
tiply authorities  of  the  same  tenor,  for  there 
are  many,  but  we  do  not  see  any  necessity 
for  so  doing.  As  the  facts  found  specially 
by  the  Jury  show  beyond  all  controversy  that 
appellant  was  guilty  of  negligence  which  con- 
tributed to  her  injury,  it  follows,  as  we  have 
shown,  that  such  facts  are  Irreconcilable 
with  the  general  verdict,  and  must  control. 
The  court  did  not  err  in  rendering  Judgment 
for  appellee  on  its  motion,  and  tbe  Judgment 
Is  affirmed. 

BLACK,  C.  J.,  and  OOMSTOCK.  J.,  dissent 


(21  Ind.  App.  2S7) 

SPONHAUB  V.  MALLOY. 
(Appellate  Court  of  Indiana.     Dec.  15.  1898.) 

61U.9  AND  NOTBS— ReSBWAL  NoTE  —  CoVSIDERA- 
TIOS— PLBAniJTO— Verdict— Spkcui.  Intekbooa- 
torib8  —  jdnombnt — appbal  and  error  — 
Waiver  of  Ekror— Hakhless  Error. 
1.  An  answer  alleging  that  a  note  of  a  third 
person  was  renewed  by  the  giving  of  a  note  ex- 
ecuted by  plaintiff  and  defendant  is  not  defec- 


tive on  the  ground  that  a  note  cannot  be  renew- 
ed except  by  a,  note  executed  by  the  same  par- 
ties. 

2.  Plaintiff,  as  surety,  executed  a  note  with 
defendant's  husband,  and,  after  the  husband's 
death,  plaintiff  and  defendant  executed  a  note 
in  renewal  of  the  husband's  note,  which  renewal 
note  plaintiff  paid.  In  an  action  to  recover  the 
amount  paid  on  the  renewal  note,  on  the  ground 
that  plaintiff  executed  it  as  surety  for  defend- 
ant, hM,  that  allegations  in  defendant's  answer 
showing  that  her  husband  died  insolvent  were 
not  superfluous,  since  they  tended  to  show  that, 
on  the  death  of  the  husband,  plaintiff  became 
primarily  liable  on  ttiis  note,  and  that  defendant 
waa  therefore  but  a  surety  on  the  renewal  note. 

3.  Plaintiff  executed  a  note  as  surety  for  de- 
fendant's husband,  after  which  tbe  husband 
died  insolvent  and  defendant  at  the  request  of 
plaintiff,  signed  a  note  with  him  in  renewal  of 
the  husband'a  note.  HeJd,  that  the  wife  did  not 
thereby  assume  the  husband's  debt  and  become 
liable  as  principal  on  the  renewal  note. 

4.  In  an  action  to  recover  of  defendant  the 
amount  paid  on  a  note  executed  by  plaintiff 
and  defendant  and  claimed  by  plaintiff  to  have 
been  signed  as  surety  fot  defendant,  an  answer 
alleging  that  defendant,  after  her  husband  had 
died  insolvent  executed,  at  the  request  of  plain- 
tiff, the  note  in  suit  in  renewal  of  a  note  of  her 
husband  on  which  the  plaintiff  was  surety,  is 
not  defective  on  the  ground  that  it  omits  to  al- 
lege that  frand  was  practiced  on  defendant  in 
inducing  her  to  tiza,  and  does  not  show  that 
defendant  did  not  know  the  legal  consequences 
of  her  acts,  since  the  defense  is  not  founded 
on  frand,  but  want  of  consideration. 

5.  A  suret;^  who  voluntarily  pays  a  note  on 
which  his  principal  is  not  liable  cannot  recover 
of  the  principal  the  amount  paid. 

6.  Where  a  widow  whose  husband  died  insol- 
vent executes  a  note  in  renewal  of  a  note  of 
the  husband,  the  renewal  note  is  without  con- 
sideration. 

7.  In  an  action  to  recover  the  amount  paid 
by  plaintiff  on  a  note  claimed  by  plaintiff  to 
have  been  executed  by  defendant  as  principal 
and  plaintiff  as  surety,  the  jury,  in  answer  to 
special  interrogatories,  found  that  plaintiff  was 
surety  on  a  note  given  by  defendant's  husband; 
that  after  the  husband  had  died  insolvent,  de- 
fendant signed  the  note  in  suit  with  plaintiff  in 
renewal  of  the  husband's  note,  for  the  purpose 
of  enabling  plaintiff  to  gain  more  time  to  pay 
It;  that,  when  the  renewal  note  was  presented 
to  the  bank  which  held  the  husband's  note,  the 
bank,  for  convenience  in  keeping  its  accounts, 
credited  her  with  the  amount  of  the  renewal 
note,  and  had  her  draw  a  check,  which  was 
applied  to  the  payment  of  the  husband's  note. 
add,  that  there  was  no  conflict  between  the 
facts  found  and  a  general  verdict  for  defend- 
ant. 

8.  Reasons  for  a  new  trial  which  are  not  dis- 
cussed on  appeal  will  be  treated  as  waived. 

9.  Where,  from  the  record,  it  appears  that 
there  is  no  liability  on  the  part  of  defendant, 
the  fact  that  instructions  were  unduly  favora- 
ble to  her  will  not  justify  a  reversal  on  plain- 
tiff's appeal. 

Appeal  from  superior  court,  Allen  county; 
0.  M.  Dawson,  Judge. 

Action  by  Weldler  S.  Sponhaur  against 
Prances  Malloy.  There  was  a  Judgment  for 
defendant  from  which  plaintiff  appeals.  Af- 
firmed. 

Breen  &  Morris,  for  appellant  W.  &  E. 
Leonard,  for  appellee. 

OOMSTOCK,  J,  The  complaint  in  tbls  ac- 
tion alleges  that  on  the  11th  day  of  February, 
1892,  appellee  aud  appellant  executed  a  note 
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for  $600  to  the  Old  National  Bank  of  Ft 
Wayne;  that  he  signed  the  same  as  surety, 
and  received  no  part  of  the  consideration 
thereof;  .that  appellee  failed  to  pay  said  note 
when  due;  that  he  paid  the  same,  and  that 
appellee  has  failed  to  repay  to  htm  any  part 
of  the.  sum  so  paid  by  him. 

Appellee's  answer  Is  In  four  paragraphs. 
The  first  paragraph  is  the  general  denlaL-  In 
the  third  paragraph  she  says  that  It  was  she 
who  signed  the  note  mentioned  In  the  com- 
plaint as  surety.  In  the  fourth  paragraph  she 
says  that  she  Is  the  widow  of  William  Mal- 
loy,  who  died  intestate  on  the  17th  day  oT 
October,  1881,  leaving  as  his  only  heirs  at 
law  this  defendant  and  one  child  about  three 
years  of  age;  that  after  the  death  of  her  said 
husband  it  was  discovered  that  his  estate 
was  wholly  insolvent,  and  worth  less  than 
$500,  and,  upon  the  application  of  this  de- 
fendant, all  of  the  property  of  his  said  estate 
was  duly  inventoried  and  appraised,  and,  by 
and  under  the  order  of  the  circuit  court  of 
Allen  county,  was  on  the  I'eth  day  of  Novem- 
ber, 1881,  set  off  and  given  to  this  defendant, 
as  the  widow  of  said  William  Malloy,  free 
from  all  debts  of  her  said  husband,  and  that 
she  have  possession  of  all  of  said  property, 
all  of  which  was  well  known  to  this  plaintiff. 
Appellee  further  says  that,  some  time  prior  to 
the  death  of  her  said  husband,  he,  the  said 
William  Malloy,  borrowed  from  the  Old  Na- 
tional Bank  of  Ft  Wayne,  Ind.,  the  sum  of 
$1,000,  for  which  he  gave  his  promissory 
note,  this  plaintiff  executing  the  same  as  his 
surety;  that  afterwards  said  Malloy  renewed 
said  loan,  from  time  to  time,  op  to  the  time 
of  his  death,  this  plaintiff  signing  each  of 
said  renewal  notes  as  his  surety,  and,  at  the 
time  of  his  (said  Malloy's)  death,  there  was 
yet  owing  said  bank  from  him  the  sum  of 
$600,  no  part  of  which  had  been  paid,  which 
sum  was  secured  by  a  promissory  note  given 
to  said  bank  and  executed  by  said  Malloy  as 
principal  and  this  plaintiff  as  surety;  that 
after  the  death  of  said  William  Malloy,  and 
when  said  last-mentioned  note  became  due, 
this  defendant,  at  the  request  of  the  plaintiff 
herein,  together  with  plaintiff,  executed  a 
promissory  note  to  said  bank  in  renewal  of 
the  note  so  signed  by  said  William  Malloy  and 
this  plaintiff,  and  upon  said  note,  so  executed 
by  said  plaintiff  and  defendant  falling  due 
again,  this  defendant  at  the  request  of  the 
plaintiff  herein,  joined  with  plaintiff  in  exe- 
cuting a  second  note,  being  the  note  set  out 
in  plaintifTs  complaint,  to  said  bank  in  re- 
newal of  said  former  note,  all  these  last-men- 
tioned notes  being  for  the  same  amount,  to 
wit,  $600,  and  when  said  last-mentioned  note, 
being  the  one  set  out  In  plaintiff's  complaint 
fell  due,  it  was  taken  up  and  paid  by  this 
plaintiff.  This  defendant  further  says  that 
she  signed  said  notes  as  surety  for  this  plain- 
tiff, and  not  otherwise,  and  received  no  part 
of  the  consideration  thereof.  In  her  amend- 
ed second  paragraph  of  answer,  appellee  re- 
peats the  allegations  of  her  fourth  paragraph, 


but  says.  In  addition,  that  she  signed  these 
notes  with  appellant,  at  his  request,  and  upon 
his  representotion  that  he  could  thus  gala 
time  to  pay  her  husband's  note;  that  the 
bank  was  well  aware  of  these  facts;  and  that 
therefore,  so  far  as  she  Is  concerned,  her 
notes  were  without  consideraticHi. 

Appellant  filed  a  reply  in  two  paragraphs  to 
the  amended  second,  third,  and  fourth  para- 
graphs of  answer.  The  first  paragraph  Is  the 
general  denial.  In  the  second  paragraph  it  is 
averred  that  "on  the  9th  day  of  November, 
1881,  the  plaintiff  and  the  defendant  executed 
to  the  Old  National  Bank  of  Ft  Wayne,  Ind., 
their  promissory  note  for  the  sum  of  $600, 
Identical  In  all  respects  with  the  note  set 
forth  as  Exhibit  A  to  plaintiff's  complaint 
except  as  to  the  date;  that  on  said  day  said 
last-mentioned  note  was  taken  to  said  Old 
National  Bank  by  the  defendant,  and  by  her 
delivered  to  said  bank,  who  paid  to  the  de- 
fendant thereon,  as  a  loan  to  ber,  the  sum 
of  $600,  by  depositing  to  her  credit  In  said 
bank  said  snm  of  $600,  less  the  Interest  there- 
on for  83  days,  amounting  to  the  sum  of 
$12.40;  that  at  said  time  said  Old  National 
Bank  held  a  note  dated  the  7th  day  of  Sep- 
tember, 1891,  executed  to  said  bank  by  Wil- 
liam Malloy,  the  husband  of  the  defendant, 
and  this  plaintiff,  for  the  sum  of  $600,  with 
8  per  cent  Interest  until  paid,  and  due  90 
days  after  date,  the  form  of  said  note  being 
in  all  respects  like  the  note  set  forth  in  plain- 
tiff's complaint,  except  as  to  date  thereof  and 
the  parties  executing  the  same;  that  the  In- 
terest on  said  note  had  been  paid  to  maturity; 
that  plaintiff  had  executed  said  note  simply 
as  surety  for  the  said  William  Malloy,  the 
whole  consideration  thereof  having  been  paid 
to  the  said  William  Malloy,  and  no  part  thereof 
being  received  by  this  plaintiff;  that  said  Wil- 
liam Malloy  died  on  the  17th  day  of  October, 
1881,  and  the  defendant  his  widow,  being  de- 
sirous of  paying  her  husband's  said  debt  to 
said  bank,  and  feeling  under  moral  obligation 
so  to  do,  on  said  19th  day  of  November,  1891, 
paid  'to  said  bank  $12.40  cash,  and  executed 
and  delivered  to  said  bank  her  check  for  the 
sum  of  $587.60  in  payment  of  said  note  exe- 
cuted to  said  bank  by  the  said  William  Mal- 
loy, and  this  plaintiff  and  her  said  check  was 
accepted  by  said  bank  in  payment  of  said 
note,  and  said  note  was  delivered  by  said 
bank  to  said  defendant  as  paid.  And  the 
plaintiff  further  avers  that  at  the  maturity  of 
said  note  executed  to  said  Old  National  Bank 
by  the  defendant  and  this  plaintiff  for  the 
sum  of  $600,  the  defendant  executed  to  said 
bank  her  check  for  the  sum  of  $600  In  pay- 
ment thereof,  and  said  check  was  received 
and  accepted  by  said  bank  In  payment  of  said 
note;  that  on  said  11th  day  of  February,  1S92. 
defendant  and  the  plaintiff  executed  to  said 
Old  National  Bank  the  note  set  forth  hi  plain- 
tiff's complaint;  that  the  defendant  delivered 
said  note  to  said  bank,  and  received  from  said 
bank  the  consideration  therefor,  to  wit  the 
sum  of  $600,  less  the  Interest  thereon  for  93 
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days,  to  wit,  the  sum  of  $12.40,  wbich  Interest 
the  defendaDt  paid  on  said  note  In  advance, 
and  the  balance  of  said  aum  of  $600,  to  wit, 
$587.60,  was  deposited  to  the  credit  of  the  de- 
fendant in  said  Old  National  Bank  of  Ft 
Wayne,  Ind.,  and  no  part  of  the  same  was  de- 
posited to  the  credit  of  the  plaintiff  nor  re- 
ceived by  him;  that  plaintiff  Intended  to  and 
did  execute  all  the  notes  herein  mentioned  as 
surety,  and  not  otherwise;  that  the  defend- 
ant paid  said  note  of  her  said  husband  on  ac- 
count of  the  moral  obligation  she  felt  she  was 
under  to  pay  and  discharge  the  just  and  prop- 
er obligations  of  her  husband." 

A  trial  of  the  case  resulted  in  a  general 
verdict  tor  appellee.  Appellant's  motions  for 
Judgment  on  the  answers  of  the  jury  to  in- 
terrogattHTies  and  for  a  new  trial  were  over- 
ruled and  exceptions  reserved.  Appellant 
assigns  as  errors  the  action  of  the  court  (1) 
in  overruling  the  demurrer  to  the  third  pai- 
agri4>h  of  appellee's  answer;  (2)  in  overrul- 
ing the  demurrer  to  the  fourth  paragraph  of 
answer;  (8)  in  overruling  the  demurrer  to  the 
amended  second  paragraph  of  appellee's  an- 
swer; (4)  in  overruling  appellants  motion 
for  a  new  trial;  (6)  in  overruling  appellant's 
motion  for  judgment  in  his  favor  for  $601.20, 
with  8  per  cent  interest  thereon  from  the 
23d  of  May,  1892,  upon  the  answers  of  the 
Jury  to  the  special  interrogatories,  notwith- 
standing the  general  verdict 

Appellant's  learned  counsel  first  discuss  the 
second  assignment  the  overruling  of  the  de- 
murrer to  the  fourth  paragraph  of  answer. 
It  is  averred  in  said  paragraph  that  William 
Malloy,  husband  of  appellee,  in  hia  life  ex- 
ecuted a  note  for  $600  to  the  Old  National 
Bank;  that  appellant  executed  this  note  as 
surety  for  Malloy;  that,  after  Malloy's  death, 
appellee  and  appellant  executed  a  note  for 
$600  to  said  bank  in  renewal  of  sold  William 
Malloy's  note,  and  that  this  second  note  was 
renewed  by  the  note  mentioned  in  the  com- 
plaint; that  appellee  was  surety  on  the 
notes  so  executed  by  her.  Counsel  contend 
that  a  person  cannot,  by  giving  his  own  note, 
renew  the  note  of  another  person,  because 
"to  renew  is  to  make  new  again,"  "to  re- 
establish," "to  restore  to  vigor,"  etc.,  and 
that  the  note  of  William  Malloy  could  not 
have  been  made  new  or  re-established  by  the 
note  of  appellee  and  appellant.  This  objec- 
tion Is  based  on  phraseology  rather  than 
substance.  Anderson's  Dictionary  of  Law  de- 
fines "renewal"  as  "the  substitution  of  a  new 
right  or  obligation  for  another  of  the  same 
nature."  The  same  author  says:  "It  is  not 
a  word  of  art;  It  has  no  legal  or  technical 
signification."  Bouvier  defines  it  to  be  "a 
change  of  something  old  for  something  new." 
Within  these  definitions,  the  word  Is  not  im- 
properly used. 

Counsel  further  charge  as  superfluous  the 
allegation  In  said  answer  that  appellee's  hus-. 
band  died,  leaving  appellee  as  his  widow 
with  an  estate  worth  less  than  $500,  all  of 
which  was  set  off  to  her  under  the  statute, 


and  that  the  note  of  her  husband  Is  not 
shown  to  have  been  worthless.  The  aver- 
ments show,  as  to  the  appellant  the  estate 
of  the  maker  was  insolvent;  that  the  note 
was  worthless.  This  paragraph  is  manifest- 
ly intended  to  set  out  the  facts  attending  and ' 
reasons  for  the  signing  of  the  notes  from  ap- 
pellee's standpoint  Its  evident  purpose  was 
to  show  that  after  her  husband's  death,  ap- 
pellant was  primarily  liable,  because  Wil- 
liam Malloy  did  not  leave  an  estate  sufficient 
to  pay  the  same  or  any  part  of  it  When  ap- 
pellant requested  appellee  to  join  with  him 
in  a  new  note,  to  be  substituted  for  that  debt 
he  asked  her  to  secure,  not  her  debt,  but  his 
own.  Appellee  slgrned  the  note  to  substl- 
tnte  for  the  one  upon  which  he  was  liable. 
She  did  this  at  the  request  of  appellant  who 
at  the  time  he  made  the  request  knew,  as 
Is  alleged,  that  the  estate  of  his  principal 
was  worthless,  and  that  he  alone  was  liable 
therefor.  As  between  these  parties,  appel- 
lant alone  secured  lite  benefit  of  the  consid- 
eration, that  of  time  within  which  to  pay  his 
own  debt.  Such  new  note  did  not  secure  ap- 
pellee's debt  or  one  which  she  was  bound 
to  pay.  The  averments  make  appellee  sure- 
ty. 

It  is  true,  as  claimed  by  appellant's  coun- 
sel. If  appellee  desired  to  pay  her  husband's 
note,  she  "had  the  right  to  do  so;  and  if  in 
doing  so  she  had  borrowed  of  the  bank  $600, 
and  gave  her  note  therefor  to  the  bank  sign- 
ed by  appellant  he  would  only  be  liable  in 
the  capacity  In  which  he  signed  it.  The  dis- 
position of  the  proceeds  after  the  conti-act 
was  made  would  not  alter  the  contract  be- 
tween the  parties  made  at  the  time,  and,  if 
the  appellant  signed  the  note  as  surety  for 
appellee,  the  fact  the  husband's  estate  was 
worth  less  than  $600,  and  that  she  used  the 
money  obtained  on  the  note  to  pay  her  bus- 
band's  debt  could  not  affect  appellant's  rela* 
tlon  to  the  note."  In  this  connection  appel- 
lant's counsel  cite  Young  v.  McFadden,  12S 
Ind.  251,  26  N.  K  284;  Binn  v.  Rhodes,  93 
Ind.  389.  The  first  case  cited  supports  the 
position  of  appellant's  counsel  that  the  rela- 
tion to  the  note  and  the  capacity  in  which 
they  contracted  depend  upon  the  contract 
and  not  solely  upon  the  signatures  to  the  in- 
strument; that  the  m^e  fact  that  a  wife 
joined  her  husband  In  executing  a  promissory 
note  does  not  imply  that  she  was  not  a  prin- 
cipal, for,  in  a  note  signed  by  husband  and 
wife,  both  may  be  principals,— indeed,  the 
husband  may  be  the  surety  of  the  wife.  It 
is  pertinent  to  say  here  that  the  court  ap- 
proved an  instruction  "that  while  it  was 
competent  for  Mrs.  Young  to  contract  on  her 
own  behalf,  or  jointly  with  her  husband,  to 
pay  Mr.  McFadden  or  attorneys  for  defend- 
ing her  husband.  It  was  not  competent  for 
her  to  contract  as  surety  to  pay  the  account 
of  her  husband."  But  we  are  unable  to  see 
that  the  averments  of  the  answer  showed 
that  appellee  assumed  the  payment  of  her 
husband's  debts.    In  Rlnn  v.  Rhodes,  supra. 
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the  court  held  that  the  assumption  of  a  mar- 
ried woman  of  the  debt  of  her  husband,  for 
■which  she  was  surety,  was  a  valuable  con- 
sideration for  the  sale  to  her  of  personal 
property  by  her  husband.  It  is  not  in  point 
In  Crumrine  v.  Crumrine's  Estate,  14  Ind. 
App.  641,  43  N.  E.  322,  a  note  for  $500,  signed 
by  Jacob  Crumrine  and  Susanna  Crumrine, 
husband  ana  wife,  was  filed  against  a  de- 
cedent's estate.  Upon  exemption  of  appel- 
lant (claimant)  under  the  statute,  it  was  de- 
cided that  the  $500  note  was  given  In  re- 
newal of  one  for  $400  signed  by  Jacob  Crum- 
rine. The  evidence  showing  indebtedness 
upon  the  i>art  of  the  maimer,  the  court  held 
that  the  Jury  were  Justified  In  finding  that 
as  to  Susanna  Orumrine  the  note  was  ex- 
ecuted without  consideration  and  merely  as 
surety.  The  trial  court  did  not  err  in  over- 
ruling the  demun-er  to  the  fourth  paragraph 
of  answer. 

Counsel  next  discuss  the  third  specification 
in  the  assignment  of  error,  the  overruling  of 
the  demurrer  to  the  amended  second  para- 
graph of  answer.  The  appellant's  counsel 
point  out  as  defects  In  the  answer  that  it 
contains  no  averment  that  there  was  any 
fraud  practiced  upon  appellee,  nor  any  rea- 
son suggested  why  she  did  not  l^now  the  legal 
consequences  of  her  acts;  again  denying  that 
her  note  could  have  been  a  renewal  of  her 
husband's,  and  asserting  that,  if  a  considera- 
tion passed  from  the  banli:  to  her  or  appel- 
lant, both  are  liable  on  the  note  to  the  banlc, 
—citing  Wheeler  v.  Barr,  7  Ind.  App.  381,  34 
N.  B.  591.  It  is  apparent  that  this  paragraph 
does  not  proceed  upon  the  theory  of  fraud. 
It  counts  only  upon  a  failure  of  considera- 
tion to  bind  appellee.  In  Wheeler  v.  Barr, 
supra,  Owendorff,  a  surety  on  the  note  In 
suit,  answered  that  "he  executed  the  note 
sued  on  without  any  consideration  whatever 
to  him  moving."  The  court  held  the  answer 
insufficient,  because  the  issue  tendered  was 
personal  (citing  Anderson  v.  Meel^er,  31  Ind. 
245;  Bingham  v.  Kimball,  33  Ind.  184;  Moyer 
V.  Brand,  102  Ind.  301,  26  N.  E.  125);  adding 
that  "if  there  was  a  consideration  moving 
to  the  api>ellee  Owendorfl  or  not  is  imma- 
terial. If  there  was  a  sufficient  considera- 
tion for  the  note,  whether  the  same  moved 
to  Owendorff  or  the  principal  maker  or  any 
other  person,  it  is  ail  the  law  requires."  If 
the  answer  shows  a  failure  of  consideration, 
uid  it  should  be  admitted  that  appellant  was 
inrety  for  appellee,  and  he  paid  the  debt 
without  request  from  appellant,  and  the  de- 
murrer so  admits,  then  appellant  cannot  re- 
cover the  money  voluntarily  paid  by  him,  for 
the  reason  that  a  surety  cannot  pay  a  debt 
for  which  his  principal  is  not  liable,  and  then 
sue  for  reimbursement  from  that  principal. 
1  Brandt,  Sur.  p.  340,  §  225;  Opp  v.  Ward, 
125  Ind.  241,  24  N.  E.  974;  Holllnsbee  v. 
Ritchey,  49  Ind.  281. 

The  facts  pleaded  show  that  appellee's  hus- 
band borrowed  of  the  bank  ?000.  Before  the 
debt  matured,  he  died  intestate,  leaving  ap- 


pellee his  widow,  with  an  Insolvent  estate. 
After  his  death  she  executed  her  note  for  that 
debt.  That  she  is  not  bound  by  that  obliga- 
tion has  been  settled  by  numerous  decisions. 
The  case  of  Ferrel  v.  Scott,  42  Am.  Dec.  371, 
is  one  where  a  widow  with  an  Insolvent  es- 
tate executed  her  note  for  the  debt  of  her 
deceased  husband.  On  page  374  the  court 
says:  "It  cannot  be  pretended  that  the  de- 
fendant derived  any  benefit  from  her  incur- 
ring a  liability  to  pay  $300,  from  which  she 
was  entirely  exempt  before  she  gave  her  note. 
It  was  not  urged  that  .she  gave  her  note  to 
relieve  herself  from  any  legal  obligation. 
Place  It  in  the  most  favorable  point  of  view. 
It  was  a  voluntary  undertaking  on  her  part 
to  pay  a  debt  for  which  she  was  not  liable, 
and  for  the  collection  of  which  the  plaintiff 
had  no 'Possible  legal  remedy.  And  the  ques- 
tion recurs,  did  the  plaintiff  give  up  any  right 
that  was  worth  anything  or  suffer  any  loss  by 
discharging  a  demand  against  a  deceased 
pauper?  It  seems  to  me  It  was  no  more  than 
discharging  a  debt  against  a  fictitious  person, 
against  whom  it  might  have  been  charged,  by 
way  of  exercise,  in  a  book  kept  for  the  pur- 
pose of  learning  the  art  of  bookkeeping.  The 
demand  was  utterly  unavailable,  and  not 
worth  the  ink  and  paper  employed  in  per- 
petuating It.  The  defendant's  undertaking 
must  therefore  be  regarded  as  voluntary,  and 
without  benefit,  so  far  as  she  was  concerned, 
and  one  which  subjected  the  plaintiff  to  no 
possible  loss  or  detriment,  and,  being  thus 
without  consideration,  must  be  regarded  as 
nudum  pactum  and  void."  In  Williams  v. 
Nichols,  10  Gray,  83,  the  same  question  was 
passed  upon,  the  court  saying:  "As  regards 
the  legal  question  now  before  us,  we  must 
take  the  case  to  have  been  that  of  a  widow 
who,  at  the  solicitation  of  a  creditor  of  her 
deceased  husband,  gives  to  him  a  promissory 
note  to  pay  him  the  amount  of  bis  debt  due 
from  her  husband,  in  a  case  where  no  i>os8i- 
ble  benefit  can  result  to  the  party  giving  snch 
note,  and  no  possible  damage  Is  suffered  by 
the  payee.  In  the  case  supposed,  the  widow 
would  derive  no  benefit  from  the  discharge  of 
a  debt  dne  by  her  deceased  husband.  Nor  do 
we  perceive  how  any  possible  damage  to 
snch  creditor  could  arise  from  having  given 
a  receipt  to  the  widow  purporting  to  dis- 
charge such  demand.  The  giving  of  the  re- 
ceipt would  not,  wader  the  circumstances  here 
offered  to  be  shown,  establish  a  legal  consid- 
eration for  the  note.  In  the  opinion  of  the 
court,  upon  the  facts  offered,  if  shown  to 
exist,  the  case  would  be  that  of  a  voluntary 
promise,  not  founded  on  any  legal  considera- 
tion." Hetherington  v.  Hlxon,  46  Ala.  287,  a 
case  analogous  to  the  one  before  us,  was  one 
In  which  Mrs.  Hetharlngton,  as  surety  with 
her  husband,  executed  a  note  for  one  execut- 
ed by  him.  After  his  death  leaving  an  in- 
s(dvent  estate,  she  executed  to  Mrs.  Hlxon,  a 
note  for  $1,000,  the  consideration  of  which  - 
was  the  note  signed  by  her  and  her  husband 
and  another  for  $200,  signed  by  her  husband 
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alone.  On  being  pressed  by  the  payee,  Mrs. 
Hlxon,  she  substituted  for  the  last  obliga- 
tion the  note  and  mortgage  In  suit,  out  of 
which  the  note  tot  $200  was  omitted.  The 
<;ouvt  said:  "Mrs.  Hetherington  entered  Into 
this  contract  about  five  years  after  her  hus- 
band's estate  had  been  declared  insolvent,  and 
at  the  solicitation  of  complainant,  on  her  sup- 
posed existing  liability.  The  Insolvency  of 
the  husband's  estate  was  a  positive,  though 
not  conclusive,  evidence  that  she  did  not 
mean  to  purchase  his  notes.  While  a  note 
upon  an  Insolvent  person  or  estate  may  be  a 
sufficient  consideration  for  a  promise  to  pay 
money,  yet  where  it  was  obtained,  not  as  an 
Inducement  to  the  promises,  but  as  a  sub- 
stitution of  papers,  .and  at  the  request  of 
the  promisee,  the  mere  fact  of  loss  subse- 
quently sustained  on  account  of  a  failure  to 
file  It  as  a  claim  against  the  estate  cannot 
create  a  consideration,  although  the  nonclaiin 
was  in  consequence  of  the  creditor's  belief  that 
be  had  otherwise  secured  its  payment.  As  a 
note  given  for  a  pre-existing  debt  Is  not  pay- 
ment or  extinguishment  of  such  debt,  unless  It 
was  so  agreed  between  the  parties,  and  the 
taking  of  such  a  note  does,  not  even  raise  the 
presumption  of  payment  or  extinguishment, 
80  a  note  given  for  the  debt  of  another  Is  not 
a  purchase  of  the  debt,  unless  It  was  so 
agreed.  The  complainants  cannot  recover  un- 
less they  can  relieve  their  case  from  the  con- 
dition of  an  obligation  to  pay  the  debt  of  an- 
other without  an  original,  concurrent  consid- 
eration, agreed  to  by  the  parties  at  the  time." 
The  case  of  Paxson  v.  NIelds,  20  Atl.  1016,  is 
also  In  point  In  that  case  the  husband  died, 
leaving  appellee,  his  widow,  with  an  estate 
which  paid  to  his  creditors  but  5  per  cent  of 
their  claims.  They  prevailed  upon  the  widow 
to  execute  to'  them  a  note  for  the  entire  In- 
debtedness. The  note  was  renewed  from 
time  to  time,  and  payments  made  thereon. 
Appellants  brought  suit  to  recover  the  bal- 
ance on  the  widow's  note,  and  the  supreme 
•court  of  Pennsylvania,  In  passing  up  the 
question,  said:  "It  is  clear  that  the  appel- 
lants lost  and  the  appellee  acquired,  nothing 
toy  the  transaction.  It  was  a  one-sided  af- 
fair, and  exclusively  for  the  benefit  of  the 
former;  but,  as  a  promise  to  pay  the  pre- 
existing debt  of  another  requires  a  new  con- 
sideration to  support  it,  t^ey  can  t&ks  noth- 
ing further  by  It  What  they  have  received 
by  virtue  of  It  they  may  retain,  but  the  law 
would  not  help  them  more."  French  v. 
French  (Iowa)  5»  N.  W.  21;  Stockton  v.  Reed, 
2  Mo.  App.  Rep'r,  1176;  Kircher  v.  Sprenger, 
4  Pa.  Dist  R.  144;  Weir  v.  Sanders,  124  Ind. 
891,  24  N.  E.  980.  Vide,  also,  Keadle  v.  Sid- 
■dens,  5  Ind.  App.  8,  31  N.  B.  539.  The  demur- 
rer to  the  amended  second  paragraph  of  an- 
swer was  properly  overruled. 

The  action  of  the  court  in  overruling  ap- 
pellant's motion  for  Judgment  in  his  favor  for 
f601.20,  with  interest  from  May  23,  1892,  up- 
on the  answers  of  the  Jury  to  the  interroga- 
tories, is  challenged  by  the  fifth,  sixth,  and 


seventh  specifications  in  the  assignment  of 
errors.  The  verdict  and  answers  to  interrog- 
atories were  returned,  and  Judgment  render- 
ed, under  Acts  1897,  p.  128.  This  verdict  is 
not  a  special  verdict  Neither  party  was 
bound  to  propound  Interrogatories  with  a 
view  of  eliciting  all  the  facts  relied  upon.  In 
their  answers  to  interrogatories  the  jury 
found  that  on  the  11th  day  of  February,  1802, 
appellee  and  appellant  signed  a  note  for  $000, 
payable  to  the  Old  National  Bank,  and  due  in 
00  days;  that,  after  said  note  was  thus  sign- 
ed, appellee  took  said  note  to,  and  delivered 
It  to,  said  bank;  that  the  bank  thereupon  paid 
to  her  $600  by  deducting  $12  as  interest  on 
the  note  for  93  days,  and  by  depositing 
$587.68  to  her  credit  In  the  bank;  that  appel- 
lee drew  her  check  against  said  deposit,  and 
that  the  same  was  paid;  that  appellant  own- 
ed no  part  of  the  money  so  loaned  by  said 
bank  to  appellee;  that  said  bank  entered  said 
note  on  its  discount  book  as  the  note  of  ap- 
pellee; that  said  note  became  due  on  the  14th 
day  of  May,  1892,  and  on  the  23d  day  of  May, 
1892,  appellant  gave  to  the  bank  $601.20,  In 
full  payment  of  said  note.  Tliese  are  the 
facts  found  pointed  out  by  appellant;  but  It 
also  appears  from  the  answers  to  the  inter- 
rogatories that  the  note  set  out  In  appellant's 
complaint  was  a  renewal  of  the  former  note, 
dated  November  12,  1891,  representing  the 
same  debt  The  same  defenses  existed  to  the 
one  as  to  the  other.  The  answers  of  the 
Jury  applicable  to  one  note  were  applicable 
to  the  other.  Reeder  v.  Nay.  95  Ind.  165; 
Morrison  v.  Kendall,  6  Ind.  App.  216.  33  N. 
E.  370.  Appellant  however,  is  not  suing  up- 
on a  note,  but  is  asking  to  be  reimbursed  for 
money  paid  for  appellee's  use  and  benefit. 
Interrogatories  will  not  control  a  general  ver- 
dict unless  they  irreconcilably  conflict  with  it 
In  City  of  Ft  Wayne  v.  Patterson,  3  Ind. 
App.  36,  29  N.  E.  167,  the  rule  is  thus  stated: 
"If,  taking  all  the  special  findings  together, 
and  adding  to  them  any  other  fact  that  might 
have  been  proved  under  the  issues,  an  irrec- 
oncilable confilct  with  the  general  verdict  can 
be  avoided,  the  answers  to  Interrogatories 
will  not  be  allowed  to  control;"  citing  Cook 
v.  Howe,  77  Ind.  442;  Davis  v.  Reamer,  105 
Ind.  318,  4  N.  B.  857;  Pennsylvania  Co.  v. 
Smith,  98  Ind.  42.  In  substance,  the  Jury 
found,  in  answer  to  Interrogatories,  that  ap- 
pellee is  the  widow  of  William  Malloy,  who 
died  intestate,  leaving  an  estate  worth  less 
than  $500,  which  was  set  off  to  her;  that  at 
his  death  he  owed  the  bank  $G0O,  for  which 
debt  appellant  was  surety;  that  by  request 
of  appellant,  appellee  Joined  with  him  in  a 
new  note  to  take  the  place  of  the  husband's 
note,  and  that  the  only  purpose  she  had  in 
doing  so  was  to  aid  him  In  securing  more 
time  within  which  to  pay  It;  that  appellee 
did  not  receive  from  the  bank  for  the  note 
she  and  appellant  executed  any  part  of  said 
$000  for  her  own  separate  use;  that  the  note 
set  out  In  the  complaint  was  a  renewal  of 
the  note  first  made  by  these  parties  for  this 
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debt,  and  tbat  the  only  consideration  for  these 
notes  merging  to  any  one  was  the  extension 
of  time  thereby  gained,  which  appellant  re- 
celyed;  that,  at  the  time  the  new  note  was 
presented,  the  bank  noted  on  Its  books  a  de- 
posit to  credit  for  $600,  and  required  her  to 
draw  a  check  to  "demand"  on  the  same;  that 
this  form  was  followed,  in  observance  of  a 
custom  of  the  bank  in  case  of  renewal  of 
notes  or  substltntlon  of  new  for  other  notes, 
and  was  done  solely  for  the  convenience  of 
the  bank  In  keeping  its  own  accounts  straight 
There  is  no  Irreconcilable  coofllct  in  the  facts 
found  and  the  general  verdict  and  the  court 
did  not  err  in  overruling  appellant's  motion 
for  Judgment 

The  fourth  specification  Of  the  assignment 
of  errors,  the  overruling  of  appellant's  mo- 
tion for  a  new  trial.  Is  the  last  error  dis- 
cussed. The  reasons  for  a  new  trial,  num- 
bered from  1  to  6,  are  not  discussed,  and,  un- 
der the  rule,  are  therefore  waived.  The  rea- 
sons numbered  from  6  to  26,  inclusive,  relate 
to  Instructions  given  by  the  court  at  the  re- 
quest of  appellee.  The  Instructions  contain 
some  repetitions  not  to  be  commended,  but 
upon  the  facts  found,  appellee  was  not  liable, 
and  therefore,  even  if  the  Instructions  com- 
plained of  were  clearly  favorable  to  her,  we 
would  not  be  justified  in  disturbing  the  judg- 
ment   Jndgment  affirmed. 


cat  111.  iSi) 

OILLESPIB!  et  aL  T.  FEOPLB. 

(Supreme  Oonrt  of  IIKnois.    Oct  24,  1898.) 

Okimikal  Law— Trial — Tims — Joint  Defendants 

— JCBT — ChALLEKOBS — EVIDENCE— WITNESSES — 
PbESISOB— COMFETBNCT  —  SsaTSNCB— APPSAL — 
RaCOBD— RbVIBW— BUBflLABT. 

1.  The  affidavit  of  accused  in  support  of  a 
motion  in  arrest  tbat  he  had  never  been  ar- 
raigned or  pleaded  to  the  indictment,  cannot 
prevail  over  the  record,  which  recites  that  on 
a  certain  date  he  was  formally  arraigned,  and 
pleaded  not  guilty,  and  announced  himself 
ready  for  trial. 

2.  The  provision  of  Rev.  St  1881,  div.  18,  c. 
88,  }  18,  that  accused  shall  be  disdiarged  un- 
less tried  by  the  second  term  after  commit- 
ment, excludes  the  term  at  which  indictment 
is  found. 

8.  A  trial  resulting  In  a  hung  jury  is  not  a 
fnilnre  to  prosecute,  within  Rev.  St.  1881,  div. 
13,  c.  38,  f  18.  providing  that  accused  shall  be 
discharged  unless  tried  by  the  second  term  aft- 
er commitment. 

4.  Refusal  to  grant  separate  trials  to  those 
Jointly  indicted  will  not  be  reviewed  unless 
there  is  a  clear  abuse  of  discretion, 

5.  It  Is  not  abuse  of  discretion  to  refuse  a 
separate  trial  to  one  jointly  indicted  with  an- 
other, where  his  only  grounds  are  that  part  of 
the  testimony  competent  against  the  other  was 
not  competent  against  him,  that  the  separate 
counsel  of  the  accused  had  different  ideas  about 
conducting  the  defense,  and  that  he  could  prove 
an  alibi  inapplicable  to  the  other. 

6.  Objection  cannot  be  made  to  the  court's 
refusal  to  allow  challenges  for  cause,  where  the 
peremptory  challenges  were  not  then  or  after- 
wards exhausted. 

7.  Where  accused  consents  tba't  the  testi- 
mony of  one  who  testified  against  him  on  a  for- 
mer trial  and  was  cross-ezaniined  by  bis  coun- 
sel may  be  read  to  the  jury  on  a  subsequent 


trial,  he  cannot  then  object  that  he  does  not 
meet  the  witness  face  to  face,  as  provided  in 
Const,  art  2,  S  9. 

8.  The  wife  of  one  of  the  accused  was  of- 
fered to  impeach  a  witness  who  had  testified 
that  both  of  the  accused  had  been  at  her  house 
the  night  of  the  crime,  t^  snowing  that  she  had 
stated  tbat  neither  of  the  accused  had  been  at 
her  house  that  night  and  that  witness  had  stat- 
ed that  the  accused  other  than  the  husband  had 
not  been  at  her  house  that  night  BM.  that 
the  evidence  was  properly  refused,  since  its  ef- 
fect would  be  to  aid  the  husband. 

9.  In  a  prosecution  for  larceny  of  wheat  er- 
idence  that  the  owner  had  made  a  fraudulent 
mortgage  of  the  wheat  and  had  been  indicted 
therefor,  is  not  competent. 

10.  Where  the  record  recites  that  neither  ac- 
cused nor  his  counsel  said  anything  why  judg- 
ment should  not  be  pronounced,  the  presump- 
tion Is  that  opportnmty  for  such  objection  was 
given. 

11.  Failure  to  ask  accused  If  he  has  anything 
to  say  why  judgment  should  not  be  pronounced 
is  not  ground  for  reversal. 

Error  to  circuit  oonrt,  Johnson  county;  A. 
8.  Vickers,  Judge. 

James  Oillesple  and  Charles  Dunn  were 
convicted  of  burglary,  and  they  htlng  error. 
Affirmed. 

Thos.  H,  Sheridan  and  David  J.  Cowan,  for 
plaintiffs  in  error,  a  O.  Akin,  Atty.  Gen., 
and  Geo.  B.  Gillespie,  State's  Atty.,  tor  the 
People. 

CARTWRIGHT,  3.  Plaintiffs  in  orror, 
James  Oillesple  and  Charles  Dunn,  were  con- 
victed In  the  circuit  court  of  Johnson  county 
of  the  burglary  of  a  house  owned  by  William, 
H.  Craig,  and  the  larceny  therefrom  of  a 
quantity  of  wheat  Several  of  the  questions 
raised  by  the  assignment  of  errors  and  the 
argument  of  counsel  relate  to  rulings  of  the 
court  prior  to  the  Noveml>er  term,  1897,  at 
which  the  trial  was  had.  Those  things  which 
are  not  part  of  the  record  proper  can  only  be 
made  so  by  a  bill  of  exceptions,  and  these 
questions  were  attempted  to  be  preserved  In 
that  way  by  making  the  proceedings  a  part 
of  the  record  by  means  of  two  bills  of 'ex- 
ceptions. Those  bills  were  stricken  from  the 
transcript  of  the  record  for  the  reason  that 
they  were  not  taken  at  the  respective  terms 
at  which  the  proceedings  excepted  to  took 
place,  and  that  there  was  no  order  of  court, 
in  either  instance,  extending  the  time  for 
signing,  sealing,  or  filing  the  same  beyond 
the  term.  The  argument  wus  doubtless  pre- 
pared before  these  bills  of  exceptions  were 
stricken  from  the  record,  but  that  order  elim- 
inated from  the  case  all  questions  attempted 
to  be  raised  thereby. 

There  was  a  motion  to  quash  the  indict- 
ment which  was  overruled.  The  Indictment 
was  sufficient  on  its  face,  and  the  grounds 
upon  which  the  motion  was  based  were  set 
forth  in  an  affidavit  contained  in  a  bill  of 
exceptions  stricken  from  the  record.  The 
record,  as  it  stands,  does  not  show  any  ille- 
gality, and  no  objection  founded  upon  the 
affidavit  can  be  considered.  The  record 
shows  a  legal  organization  of  a  grand  Jury 
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of  17  persons,  and  tbe  return  by  tbem  of  tbe 
Indictment  Tbe  statute  requires  that  a  full 
panel  of  tbe  grand  Jury  sball  consist  of  23 
persons,  16  of  wbom  shall  be  sufficient  to 
constitute  a  grand  Jury.  The  grand  Jury 
which  returned  tbls  indictment  contained 
more  than  that  number,  and  It  was  legally 
authorized  to  find  the  Indictment  Beasley 
r.  People,  89  lU.  671.  It  Is  also  urged  that 
there  is  no  record  of  the  return  of  this  in- 
dictment into  open  court  by  the  grand  Jury. 
But  this  is  an  error.  The  record,  as  certified 
to  this  court  shows  the  return  of  the  Indict- 
ment by  the  grand  Jury  on  March  23,  1897. 
Of  the  same  character  Is  the  complaint  by 
the  defendant  Charles  Dnnn  that  he  was  nev- 
er arraigned,  and  never  pleaded  to  the  Indict- 
ment The  record  recites  that  at  the  Novem- 
ber term,  1897,  previous  to  the  commence- 
ment of  the  trie],  the  defendants,  James  Gil- 
lespie and  Charles  Dunn,  on  November  12, 
1897,  were  formally  arraigned,  and  pleaded 
not  guilty  of  the  charge  in  the  indictment, 
and  both  announced  themselves  ready  for 
trial  upon  the  Issue  made  by  the  pleas.  This 
record  must  prevail  over  tbe  affidavit  of  the 
defendant  Charles  Dnnn,  filed  In  support  of 
bis  motion  In  arrest  of  Judgment,  that  he 
bad  never  been  arraigned  or  pleaded  to  the 
indictment 

The  defendants  were  first  tried  at  the  Au- 
gust term,  1897.  The  trial  resulted  in  a  dis- 
agreement of  the  Jury,  and  at  the  November 
term,  1897,  each  made  a  motion,  based  upon 
bis  affidavit  for  his  discharge  because  be. 
bad  not  been  admitted  to  trial  or  tried  within 
the  time  provided  by  the  statute.  Rev.  St 
1881,  div.  13,  c.  38,  S  IS.  The  statute  could 
not  be  applied  to  the  case  of  the  defendant 
Gillespie  in  any  event  since  he  wa3  not  com- 
mitted for  this  offense.  He  pleaded  guilty  to 
another  felony  at  the  March  term,  1897,  of 
the  same  court  and  has  been  In  the  state 
penitentiary  at  Chester  ever  since,  except 
when  brought  into  court  and  tried  on  this 
charge.  This  was  sufficient  answer  to  his 
application,  In  any  event  The  defendant 
Dunn  was  committed  during  the  March  term, 
1897,  at  which  the  indictment  was  returned. 
That  term  Is  not  to  be  Included  in  the  limit 
fixed  by  the  statute,  but  the  time  Is  exclusive 
of  said  term,  which  Is  not  to  be  counted  as 
the  first  term.  Ochs  v.  People,  124  III.  399, 
16  N.  E.  662.  At  that  time,  tbe  next  term 
of  court  in  that  county  fltxed  by  statute 
would  be  held  In  November,  1897.  Subse- 
quently, by  an  act  In  force  July  1,  1897,  a 
term  was  created  for  tbe  third  Monday  of 
August  At  that  term  there  was  an  adjourn- 
ment of  the  case  to  a  later  date  In  the  term, 
but  the  case  was  tried  during  the  term.  The 
trial  was  complete  up  to  the  verdict  but  at 
that  point  came  to  an  end  prematurely,  for 
the  reason  that  tbe  Jury  failed  to  agree,  and 
were  discharged.  The  cause  was  then  con- 
tinued to  the  November  term,  1897.  The 
Intent  of  the  statute  Is  that  the  right  to  dis- 
charge shall  result  from  a  want  of  prosecu- 


tion, and  a  defendant  Is  admitted  to  trial  and 
tried  although  a  verdict  may  not  be  reached, 
as  happened  In  this  case.  The  defendants 
were  tried  at  the  next  term  after  the  indict- 
ment was  retu^ed,  and  the  fact  that  tbe 
Jury  did  not  ^ree  did  not  show  a  want  of 
prosecution.  A  construction  of  the  statute 
which  would  lead  to  the  absurd  result  that, 
if  a  trial  resulted  In  a  disagreement  It 
should  not  be  regarded  as  a  trial,  and  tbe 
defendants  should  be  discharged  under  the 
statute,  of  course  would  not  be  adopted. 

It  Is  next  complained  that  the  court  erred 
In  not  giving  defendant  Charles  Dunn  a  sep- 
arate trial.  The  motion  was  based  upon  his 
affidavit  and  that  of  his  attorney,  setting 
forth  that  part  of  the  testimony  competent 
against  his  co-defendant,  Gillespie,  was  in- 
competent as  to  him;  that  the  separate  coun- 
sel of  the  defendants  had  different  ideas.  In 
many  ways,  about  the  nlanagement  of  the  de- 
fense; and  that  he  could  prove  an  alibi  which 
was  Inapplicable  to  the  other  defendant.  A 
party  indicted  with  others  cannot  insist  up- 
on a  separate  trial  as  a  matter  of  right,  but 
upon  a  proper  showing  the  court  may.  In  Its 
discretion,  award  a  separate  trial.  An  ap- 
plication of  that  kind  is  addressed  to  the 
discretion  of  the  court  and  it  has  generally 
been  said  that  the  refusal  cannot  be  assign- 
ed as  error.  In  White  v.  People,  81  111.  333, 
this  court,  under  the  very  peculiar  circum- 
stances of  the  case,  directed  the  circuit  court 
to  give  the  parties  separate  trials.  But 
whatever  the  correct  rule  may  be.  It  is  at 
least  certain  that  the  action  of  the  court  will 
not  be  reviewed  here  unless  there  is  a  clear 
abuse  of  discretion.  Maton  v.  People,  15  HL 
536;  Johnson  v.  People,  22  III.  314;  Spies  v. 
People,  122  IlL  1,  12  N.  E.  865,  and  17  N.  B. 
898;  Doyle  v.  People,  147  111.  394,  35  N.  E. 
372.  In  this  case  the  reasons  offered  would 
apply  in  almost  every  case  where  there  are 
separate  counsel,  and  there  was  no  abuse  of 
the  discretion. 

The  next  complaint  is  that  upon  the  exam- 
ination of  the  Jurors  three  of  them  showed 
that  they  were  not  competent,  by  reason  of 
an  opinion  that  the  Indictment  was  some  evi- 
dence of  the  defendant's  guilt  The  court 
overruled  challenges  for  cause  upon  this 
ground,  and  the  defendants  challenged  per- 
emptorily two  of  the  Jurors  and  accepted  the 
third.  No  advantage  can  be  taken  of  the 
rulings  or  of  tbe  disqualification.  If  It  exist- 
ed, for  the  reason  that  the  record  does  not 
show  that  the  peremptory  challenges  were  ex- 
hausted. In  order,  to  be  ground  of  reversal  It 
must  appear  that  an  objectionable  Juror  was 
forced  upon  the  defendants.  If  the  court 
holds  a  Juror  competent,  and  the  objector 
can  exercise  a  peremptory  challenge,  no  harm 
results  to  him.  In  order  to  render  the  dis- 
allowance of  a  challenge  for  cause  available 
to  the  accused  on  error,  the  bill  of  exceptions 
must  show  that  he  had  exhausted,  or  subse- 
quently exhausted,  all  his  peremptory  chal- 
lenges.   Collins  T.  People,  103  111.  21;   Spies 
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V.  People,  supra.  The  record  shows  only  a 
partial  examination  of  these  jurors,  but  the 
answers  of  the  Juror  who  was  accepted  and 
sat  in  the  case,  when  taliicn  together,  amount 
to  no  more  than  that  the  fact  of  an  indict- 
ment being  found  would  raise  in  his  mind 
some  natural  suspicion  that  it  had  some  foun- 
dation. When  he  understood  that  the  Indict- 
ment was  not  evidence  of  guilt,  he  said  that 
he  would  consider  it  no  evidence.  The  court 
was  satisfied  that  he  would  consider  the  in- 
dictment merely  as  a  charge  against  the  de- 
fendants, to  be  established  by  evidence  on 
the  trial,  and  defendants  apparently  thought 
so  too,  for  they  accepted  him. 

By  an  agreement  of  record  between  the  par- 
ties the  testimony  of  Frank  Webb,  given  on 
the  part  of  the  defendants,  and  of  William  P. 
Sullivan,  on  behalf  of  the  people,  on  a  for- 
mer trial,  was  read  to  the  jury.  Notwith- 
standing this  agreement.  It  is  now  objected 
that  the  court  erred  in  permitting  the  testi- 
mony of  William  F.  Sullivan  to  be  read  on 
behalf  of  the  people.  There  was,  of  course, 
no  exception  taken,  and  the  defendants  did 
not  call  upon  the  court  to  act,  but  it  is  in- 
sisted that  the  court  erred  In  not  preventing 
a  consummation  of  the  agreement  because 
defendants  bad  a  constitutional  right  to  meet 
their  accusers  fate  to  face.  Const,  art  2,  § 
9.  The  defendants  had  a  right  to  meet  the 
witness  Sullivan  face  to  face,  and  to  hear 
him  testify;  but  this  was  done  on  the  for- 
mer trial,  and  their  counsel  cross-examined 
him.  So  far  as  the  constitutional  provision 
Is  concerned,  this  is  all  that  Is  required  to 
satisfy  it  Cooley,  Const.  Llm.  318;  Bish.  Cr. 
Proc.  c.  31;  1  Greenl.  Ev.  §  363.  The  ques- 
tion whether  such  testimony  given  on  a  for- 
mer trial  is  admissible  in  evidence  depends 
upon  certain  facts,  such  as  the  witness  being 
dead  or  out  of  the  jurisdiction.  This  evi- 
dence was  given  face  to  face  with  the  accus- 
ed, and  with  a  full  opportunity  for  cross-ex- 
amination, which  defendants  availed  them- 
selves of,  so  that  no  constitutional  right  was 
in  any  way  violated,  and  they  could  certain- 
ly agree  to  the  admission  of  the  evidence 
where  no  such  right  was  involved.  So,  also, 
they  could  plainly  agree  to  the  manner  In 
which  It  was  presented,  which  -yvas  by  the 
testimony  of  the  of&clal  reporter  that  he  took 
down  the  testimony  of  the  witness  in  short- 
hand, and  correctly  transcribed  the  same  In 
longhand.  It  was  this  which  defendants 
agreed  should  be  read  to  the  jury. 

The  court  refused  to  permit  Elizabeth  Gil- 
lespie, wife  of  James  Gillespie,  to  testify, 
and  this  is  assigned  as  error.  Martha  Thorn- 
ton had  testified  that  on  the  evening  of  the 
burglary  the  defendants  came  to  the  home 
of  her  husband,  William  Thornton,  and 
found  him  and  his  brother,  James  Thornton, 
tliere;  that  defendant  Dunn  had  a  private 
talk  with  her  husband,  and  shortly  after 
dark  they  all  four  went  away,  and  that  her 
husband  came  home  late  that  night.  An  at- 
tempt was  made  to  impeach  the  credibility 


of  this  witness  by  proof  of  different  state- 
ments out  of  court  A  stepdaughter  of  the 
defendant  Gillespie  testified  that  this  wit- 
ness (Martha  Thornton)  had  stated  that 
James  Gillespie  and  Charles  Dunn  were  not 
at  her  house  the  night  the  wheat  was  stolen. 
The  witness  Elizabeth  Gillespie,  wife  of  one 
of  the  defendants,  was  also  offered  for  the 
same  purpose  of  impeachment,  and  it  was 
first  offered  to  prove  by  her  that  Martha 
Thornton  had  said  that  neither  James  Gil- 
lespie nor  Charles  Dunn  was  at  her  house  on 
the  evening  of  the  burglary,  and  afterwards 
it  was  offered  to  prove  that  she  said  Dunn 
was  not  at  her  bouse  at  all  the  night  the 
wheat  was  stolen.  This  evidence  was  offer- 
ed ostensibly  on  behalf  of  Dunn  alone.  It 
will  be  remembered  that  the  reasons  given 
for  a  separate  trial  of  Dunn  did  not  include 
the  existence  of  any  testimony  admissible  as 
to  him  and  not  admissible  as  to  his  co-de- 
fendant, so  that  this  evidence  did  not  come 
to  the  notice  of  the  court  on  the  motion  for 
a  separate  trial.  It  was  offered  to  impeach 
the  credibility  of  a  witness  who  testified 
against  the  husband  of  the  offered  witness. 
It  did  not  merely  affect  the  credibility  of  the 
witness,  but  It  concerned  a  statement  which 
Included  the  defendant  Gillespie,  and  it 
equally  tended  to  overthrow  what  Martha 
Thornton  testified  to  about  Gillespie  as  well 
as  Dunn.  The  matter  was  Inseparable  In 
the  state  of  the  case,  and  the  Inevitable 
tendency  would  be  directly  to  the  husband's 
acquittal.  If  the  groimds  of  defense  are 
several  and  distinct,  and  not  dependent  upon 
each  other,  the  wife  of  one  defendant  may 
be  admitted  to  testify  for  the  other,  but  the 
wife  is  not  a  competent  witness  where  the 
direct  effect  is  to  aid  the  husband,  and  where 
the  testimony  concerns  him.  Greenl.  Ev. 
S  335. 

It  is  objected  that  the  court  refused  to  per- 
mit the  defendants  to  prove  that  the  prose- 
cuting witness  had  made  a  fraudulent  mort- 
gage on  the  wheat  alleged  to  have  been  sto- 
len, and  that  said  witness  had  been  indicted; 
but  there  is  no  argument  of  the  question, 
and  we  know  of  no  ground  upon  which  the 
evidence  was  admissible. 

General  objections  are  made  to  the  action 
of  the  court  In  giving  and  refusing  Instruc- 
tions, but  the  only  instruction  pointed  out  In 
the  argument  Is  one  given  by  the  court  on  its 
own  motion,  and  this  is  objected  to  gener- 
ally, as  having  a  tendency  to  aid  the  theory 
of  the  prosecution.  We  can  see  no  fault  in 
It  The  jury  were  very  fully  and  liberally  In- 
structed on  behalf  of  the  defendants. 

It  is  claimed  that  after  the  trial  the  court 
erred  in  not  asking  defendants  if  they  had 
anything  to  say  why  sentence  should  not 
be  passed.  The  record  recites:  "And  now 
the  said  defendants,  nor  their  counsel  for 
them,  saying  anything  further  why  the  judg- 
ment of  the  court  should  not  now  be  pro- 
nounced against  them  on  the  verdict  of 
guilty  heretofore  rendered  in  the  case,  there- 
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fore,"  etc  This  implies  that  opportunity 
was  afforded  the  defendants  to  offer  any  rea- 
son why  jadgment  Bhonld  not  be  entered.  It 
la  a  proper  practice  to  ask  a  defendant  If  he 
has  anjthlng  to  say  why  he  should  not  be 
sentenced,  but  the  omission  Is  not  ground  for 
reversal  in  any  case.  Gannon  t.  People,  127 
m.  607,  21  N.  E.  525;  Harris  t.  People,  130 
HI.  457,  22  N.  E.  828. 

It  Is  insisted  that  the  evidence  ia  insuffi- 
cient to  sustain  the  verdict  It  is  circum- 
stantial, but  was  sufficient  to  satisfy  the  nn- 
derstanding  and  conscience  of  the  jury,  and 
the  trial  court  approved  of  the  verdict  As 
before  stated,  the  first  trial  at  the  August 
term  resulted  In  a  disagreement  At  the 
November  term  defendants  were  twice  tried, 
and  each  time  were  found  guilty.  The  first 
verdict  of  guilty  was  set  aside,  not  because 
of  anything  connected  with  the  facts  of  this 
case,  but  on  account  of  the  admission  of  evi- 
dence of  a  former  conviction  of  the  defend- 
ant Gillespie.  The  incidents  of  a  trial,  and 
the  appearance  and  manner  of  the  witnesses, 
cannot  be  preserved  In  the  record,  and,  after 
giving  our  best  attention  to  the  testimony 
as  it  appears  in  the  record,  we  are  not  pre- 
pared to  say  that  the  verdict  was  wrong. 
The  Judgment  of  the  circuit  court  is  affirmed. 
Judgment  affirmed. 


0.1*  m.  471) 

BALTIMORB  &  O.  &  W.  RY.  CO.  v.  ALSOP.* 

(Suprena  Cvsrt  of  IlUnois.    Oct  24,  189a) 

Tbiaz. — Waiver  o»  Objeotioss—Jddombnt— Mo- 
tion IN  ARXEST — APPBAI/ — ASSIONMBSTS  OP  Er- 

KOR— Mastbb   and   Servant — Nboliobnce — As- 
lunpTioN  or  Risk — Evidenoe— Railroads. 

1.  A  defendant  who,  after  a  denial  of  his 
motion  for  a  verdict,  Introduces  evidence,  and 
at  the  close  of  the  case  fails  to  renew  his  mo- 
tion, waives  it 

2.  It  is  negligent  of  a  railroad  company  to 
run  a  train  withont  a  headlight,  on  a  dark 
might. 

3.  If  one  count  in  a  declaration  be  good,  a 
motion  in  arrest  of  judgment  will  not  prevail. 

4.  An .  assignment  of  error  In  excluding  evi- 
dence must  show  what  evidence  was  excluded. 

5.  Under  a  declaration  for  damages  for  death 
of  a  track-walker  employed  by  defendant  caus- 
ed by  running  a  train  ahead  of  schedule  time 
on  a  dark  night  without  a  headlight,  while  ev- 
idence that  the  train  crossed  a  highway  shortly 
before  It  overtook  deceased,  witBout  whistling, 
does  not  show  a  substantive  right  of  recovery, 
it  is  admissible  as  tending  to  show  that  de- 
ceased was  not  aware  or  notified  of  the  train's 
approach. 

6.  Whether  the  running  of  a  train  ahead  of 
schedule  time  at  night  Is  negligence  as  to  a 
track-walker  whose  dnties  require  him  to  pass 
over  the  road  on  a  velocipede,  at  night  is  a 
question  for  the  jury. 

Appeal  from  appellate  court,  Fourth  dis- 
trict 

Case  by  Mary  Alsop,  as  administratrix  of 
James  H.  Alsop,  deceased,  against  the  Balti- 
more &  Ohio  Southwestern  Railway  Company. 
A  Judgment  In  favor  of  plaintiff  was  affirmed 
by  the  appellate  court  (71  111.  App.  64),  and 
defendant  appeals.    Affirmed. 

K  For  dissenting  opinion,  see  52  N.  B.  732. 


Palmer,  Sbntt,  HamlU  &  Lester  and  Wood 
Bros.,  for  appellant  James  W.  &  Edward  C. 
Craig  and  E.  N.  Rlnehart,  for  appellee. 

PHILLIPS,  J.  This  was  an  action  on  the 
case,  brought  in  the  circuit  court  of  Effing- 
ham county  by  appellee  against  appellant  to 
recover  damages  consequent  on  the  death  of 
James  H.  Alsop,  who  was  killed  on  the  night 
of  February  11,  1896,  by  a  train  on  appel- 
lant's road,  where  he  was  employed  as  a 
track-walker  and  watchman. 

The  declaration  alleges,  In  the  first  and 
fourth  counts,  that  the  deceased  was  employ- 
ed by  appellant  as  night  watchman,  and  avers 
"that  his  duty  as  such  night  watchman  was 
to  go  each  and  every  night  from  one  end  of 
a  division  or  section,  to  wit,  six  miles  long, 
along  defendant's  railroad  track,  to  wit,  three 
miles  each  way  from  said  Beecher  City  to  the 
other  end  thereof' ;  and  that  on  February  11, 
1895,  as  he  was  returning  In  the  nighttime 
from  the  south  end  of  such  section,  using  due 
care  and  diligence  for  his  own  safety,  a 
freight  train  of  appellant,  which  was  running 
a  half  hour  ahead  of  time,  ran  Into,  struck, 
and  killed  him,  through  the  negligence  of  de- 
fendant's servants,  who  were  not  fellow  serv- 
ants of  the  deceased,  and  who  carelessly,  im- 
properly, and  negligently  ran  said  freight  train 
ahead  of  time.  The  second  and  third  counts 
contained  similar  averments,  except.  Instead 
of  alleging  that  snch  train  was  nmnlng  ahead 
of  time,  the  averment  was,  "then  and  there 
the  headlight  of  said  locomotive  engine  was 
not  burning,  although  it  was  the  duty  of  the 
defendant  to  have  the  said  engine  provided 
with  a  good  and  sufficient  headlight,  and  that 
the  defendant,  through  the  carelessness  and 
negligence  of  its  servants  whom  It  had  placed 
in  charge  of  the  said  engine.  In  not  having  the 
said  engine  provided  with  a  headlight,"  ran 
over  and  killed  James  H.  Alsop.  In  the  sev- 
eral counts  of  the  declaration  It  is  averred 
that  the  deceased  left  a  widow  and  children, 
who,  by  reason  of  his  death,  were  deprived 
of  their  means  of  support 

Defendant  pleaded  the  general  issue,  and  a 
trial  was  had.  At  the  close  of  plaintiff's  evi- 
dence, the  defendant  moved  the  court  to  In- 
struct the  Jury  to  return  a  verdict  for  the 
defendant,  which  motion  was  refused,  and  the 
defendant  excepted,  and  this  ruling  of  the 
court  Is  assigned  as  error.  After  the  motion 
made  at  the  close  of  plaintiff's  evidence  was 
overruled,  the  defendant  Introduced  evidence 
to  meet  that  offered  by  the  plaintiff,  and  did 
not  renew  the  motion,  at  the  close  of  all  the 
evidence,  to  Instruct  the  Jury  to  find  for  the 
defendant,  and  asked  for  Instructions  covering 
the  various  phases  of  the  case.  Where  a  de- 
fendant moves  to  Instruct  the  Jury,  at  the 
close  of  the  plaintiff's  evidence,  to  find  for 
htm,  and  that  motion  Is  overruled,  and  he 
falls  to  stand  by  it  but  hitroduces  evidence 
to  contradict  that  of  plaintiff,  and  falls  to  re- 
new the  motion  at  the  close  of  all  the  evidence, 
then  the  motion  made  at  the  close  of  plain- 
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tiff's  evidence  must  be  considered  as  waived. 
RaUway  Co.  v.  VeUe,  140  111.  68,  2»  N.  B.  706; 
RaUway  Cio.  v.  Van  Vleck,  143  lU.  480,  32  N.  E. 
262;  Ames  &  Frost  Co.  v.  Strachurski,  145 
111.  192,  34  N.  B.  48;  Harris  v.  Shebek,  151 
111.  287,  87  N.  E.  1015.  The  defendant  being 
tbus  In  the  position  of  having  waived  its 
right  to  assign  error  in  overruling  the  mo- 
tion made  at  the  close  of  plaintiff's  testi- 
mony, the  question  is  not  before  us  on  this 
record. 

From  the  facts  It  appears  that  about  11 
o'clock  on  the  night  of  February  11,  1895, 
the  deceased  was  returning  from  the  south 
end  of  his  section,  towards  Beecher  City,  on 
a  railroad  velocipede,  and  while  passing  over 
a  long  line  of  trestlework,  which  had  been 
filled  In  with  earth  to  within  about  two  feet 
of  the  top,  was  overtaken,  run  over,  and  killed 
by  a  freight  train  of  appellant,  which  was 
running  at  the  speed  of  about  20  miles  an 
hour,  and  was  about  half  an  hour  ahead 
of  time.  There  was  evidence  also  showing 
that  at  Altamont,  the  first  station  south  of 
Beecher  City,  the  headlight  on  the  locomo- 
tive was  not  burning.  On  this  question  there 
was  conflict  in  the  evidence.  Plaintiff  re- 
covered a  judgment  for  $4,500,  which  was 
affirmed  by  the  appellate  court  for  the  Fourth 
district,  and  this  appeal  is  prosecuted. 

A  demurrer  was  interposed  to  the  decla- 
ration, which  was  withdrawn  and  plea  filed. 
After  verdict  a  motion  for  a  new  trial  was 
entered,  which  was  overruled.  A  motion  In 
arrest  of  judgment  was  then  entered,  which 
was  also  overruled,  and  judgment  entered 
on  the  verdict.  The  point  made  on  the  motion 
in  arrest  of  judgment  was  that  the  decla- 
ration failed  to  state  any  cause  of  action. 
The  second  and  third  counts  of  the  declara- 
tion alleged  there  was  no  headlight  burning 
on  the  locomotive.  This  was  an  averment 
of  a  fact  which  would  be  sufficient  to  con- 
stitute negligence  on  the  part  of  the  company, 
and  the  rule  is  that  if  one  count  In  a  dec- 
laration is  good  a  motion  In  arrest  of  Judg- 
ment will  be  overruled.  It  Is  a  high  degree 
of  negligence  to  run  a  train  without  a  head- 
light on  a  dark  night,  as  this  was  shown  to 
be.  Burling  v.  Railroad  Co.,  85  111.  18.  It 
was  not  error  to  overrule  the  motion  in  ar- 
rest of  judgment 

Appellant  assigns  eight  errors  on  this  rec- 
ord, the  first  of  which  is  that  the  court  erred 
in  admitting  improper  evidence  for  plaintiff, 
and  the  second  is  that  the  court  erred  in  re- 
fusing to  admit  proper  evidence  for  defend- 
ant Appellant  falls  to  point  out  any  evi- 
dence excluded,  and  the  second  assignment 
of  error  is  therefore  not  well  taken. 

A  witness  who  lived  27  rods  east  of  a  road 
crossing,  and  a  quarter  of  a  mile  south  of 
where  the  accident  occurred,  was  permitted 
to  testify  that  he  saw  the  freight  train  when 
it  crossed  the  public  highway,  and  heard  no 
whistle.  This  evidence  would  not  be  mate- 
rial as  showing  a  substantive  right  of  recov- 
ery under  the  averments  of  this  declaration, 


but  would  be  admissible  as  tending  to  show 
that  the  deceased  was  not  aware  ot  the  ap- 
proach of  the  train  and  was  not  notified  of 
its  approach.  The  assumption  of  risk  by  a 
track-walker  In  the  dischai'ge  of  the  duties 
for  which  be  is  employed  includes  all  risks 
Incident  to  his  employment  But  such  as- 
sumption of  risk  does  not  release  the  railroad 
company  from  the  discharge  of  a  duty  im- 
posed upon  it  by  the  statute,  which  provides 
that,  on  approaching  a  street  or  road  cross- 
ing, a  bell  must  be  sounded.  The  discharge 
of  this  statutory  duty  by  the  corporation 
might  give  notice  to  one,  situated  as  was  the 
deceased,  of  the  approach  of  the  train,  and 
cause  him  to  use  a  degree  of  care  and  caution 
commensurate  with  his  danger,  and  for  this 
purpose  the  evidence  would  be  admissible. 
The  first  assignment  of  error  Is  therefore  not 
well  taken. 

The  third  assignment  of  error  Is  that  the 
court  erred  in  refusing  to  Instruct  the  Jury 
to  find  a  verdict  for  the  defendant  at  the 
close  of  the  plaintifTs  evidence.  The  seventh 
assignment  of  error  is  the  overruling  of  the 
motion  in  arrest  of  judgment  What  we  here- 
tofore have  said  disposes  of  these  assign- 
ments adversely  to  appellant's  contention. 

It  Is  Insisted  that  there  was  error  In  giving 
instructions  for  the  plaintiff.  The  first  in- 
struction was  to  the  effect  that  if  the  de- 
ceased, in  the  discharge  of  his  duty,  was  go- 
ing along  the  track  on  a  velocipede,  using 
care  and  caution  such  as  would  l>e  used  by 
an  ordinarily  prudent  man,  and  was  killed  by 
defendant's  engine  and  train,  which  were 
running  ahead  of  schedule  time,  and  as  a  re- 
sult of  BO  running  ahead  of  time,  and  If  the 
running  of  the  train  ahead  of  time  was  neg- 
ligence, the  plaintiff  could  recover.  Railroad 
Co.  V.  George,  19  111.  510.  The  duties  of  the 
deceased  required  him  to  pass  over  the  road 
in  the  nighttime,  and  it  Is  but  reasonable  to 
assume  that  he  Icnew  of  the  schedule  time  of 
trains.  A  man  on  a  hand  car  or  a  velocipede 
of  this  character  would  not  ordinarily  hear 
an  approaching  train,  and  his  situation  would 
be  rendered  exceedingly  dangerous  if  each 
train  crew  might  at  their  pleasure,  run  their 
train  ahead  of  schedule  time.  Whether  such 
acts  on  the  part  of  the  train  crew  constituted 
negligence,  under  the  circumstances,  could 
properly  be  submitted  to  a  Jury.  We  hold  It 
was  not  error  to  give  the  first  Instruction. 

Objection  Is  taken  to  the  second  Instmction, 
which  was  to  the  effect  that  If  the  train 
which  caused  the  injury  was  running  without 
a  headlight,  and  by  reason  thereof  the  injury 
was  caused,  and  that  to  so  run  the  same  with- 
out a  headlight  was  negligence,  then  the 
plaintiff  could  recover.  In  the  discussion  of 
the  motion  in  arrest  of  Judgment  we  have,  in 
effect,  disposed  of  the  objection  to  this  in- 
struction, and  it  was  not  error  to  give  the 
same. 

A  discussion  of  the  other  instructions  given 
for  the  plaintiff,  with  reference  to  the  care 
and  caution  that  must  be  used,  as  to  the  de- 
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giee  of  proof  reqnired  of  each  particular  fact, 
and  as  to  the  measure  of  damage,  would  un- 
duly extend  this  opinion.  From  a  careful 
examination  of  the  Instructions  we  find  no 
reversible  error.  The  facts  having  been  set- 
tled by  the  appellate  court,  by  the  questions 
of  law  herein  determined  the  judgment  of  the 
appellate  court  for  t)te  Fourth  district  must 
be  affirmed.    Judgment  affirmed. 


(176  111.  ns) 

OSTERTAG  t.  EVANS  et  al. 

(Supreme  Court  of  Illinois.    Oct.  24.  1898.) 

Deeds— EquiTi  is  Land— Confuctino   Assiok- 

MBNTS. 

Defendant,  who  held  the  legal  title  to  prop- 
erty in  which  S.,  B.,  and  himoelf  each  had  a 
one-third  interest,  executed  and  delivered  to 
S.  a  declaration  of  trust  for  his  third  interest. 
A  part  of  the  property  being  allotted  to  S.,  the 
three  entered  into  a  written  agreement,  in 
triplicate,  showing  the  contract  of  the  parties, 
the  obligations  assnmed  by  S.  to  make  cer- 
tain payments  to  the  other  parties,  and  recit- 
ing that  the  declaration  of  trust  which  defend- 
ant had  signed,  and  which  constituted  the  sole 
evidence  of  S-'s  right  in  the  property,  should  be 
assigned  by  S.  to  the  father  of  B.,  as  security 
for  the  performance  by  S.  of  his  undertakings 
set  forth  in  the  agreement.  Afterwards  S.  con- 
tracted to,  and  did,  sell  to  defendant's  grantor 
his  entire  interest  in  the  property,  and  deliv- 
ered a  written  order  directing  the  father  of  B. 
to  deliver  the  declaration  of  trust  to  defend- 
ant, which  was  done.  Thereafter  S.  executed 
a  writing,  which  he  attached  to  the  written 
agreement  in  his  possession  relative  to  the  al- 
lotment of  the  property,  and  thereby  transfer- 
red to  the  attorney  of  plaintiff,  to  secure  an 
antecedent  debt,  all  his  interest  in  the  property 
mentioned  In  said  agreement,  subject,  however, 
to  the  contract  previously  entered  into  with  de- 
fendant's grantor,  a  copy  of  which  was  attach- 
ed. Plaintiff  bought  such  interest  at  a  sale  by 
her  attorney  on  S.'a  failure  to  pay  his  debt. 
BM,  that  defendant's  equities  in  the  property 
are  not  only  prior  in  time,  but  are  superior,  to 
those  of  plaintiff. 

Appeal  from  circuit  court,  St  Clair  county; 
William  Hartzell,  Judge. 

Bill  In  chancery  by  Mary  H.  Ostertag 
against  Daniel  £)vans  and  others.  From  a 
decree  for  defendants,  complainant  appeals. 
Affirmed. 

Fred.  B.  MerrUls  and  Robert  A.  Mooney- 
ham,  for  appellant.  John  Boyle  and  J.  W. 
Bartholomew,  for  appellees. 

PBR  CURIAM.  This  was  a  bill  Id  chan- 
cery filed  by  the  appellant  for  a  decree  estab- 
lishing title  In  ber  to  an  undivided  one-third 
interest  In  a  number  of  city  lots  In  East  St 
Louis,  the  legal  title  to  which  rested  in  the 
apimllee  Evans.  Her  case  was  that  Evans  held 
title  for  himself,  one  John  Boyle,  Jr.,  and  one 
French  R.  Sessions  in  equal  one-third  parts, 
and  that  she  became  the  owner  of  the  in- 
terest of  Sessions.  The  defense  was  that 
Sessions  disposed  of  his  interest  to  Evans, 
and  that  be  thereby  became  the  owner  there- 
of. Both  had  purchased  from  Sessions,  and 
which  obtained  his  Interest  was  the  sole  ques- 
tion.    Evans,  who  held  the  legal  title,  had 


executed  in  writing,  and  delivered  to  Ses- 
sions, a  declaration  evidencing  that  be  held 
the  title  to  one-third  of  said  lots  In  trust  for 
Sessions.  This  declaration  of  trust  Sessions 
assigned  and  delivered  to  John  Boyle,  Sr., 
to  secure  the  performance  on  his  part  of  cer- 
tain agreements  and  obligations  which  he  en- 
tered Into  with  Evans  and  Boyle,  Jr.,  In  order 
to  Induce  them  to  convey  to  blm  (Sessions) 
certain  of  the  lots,  1,010  feet  In  frontage. 
Afterwards  Sessions  assigned  and  sold  to  one 
J.  W.  Bartholomew  his  entire  Interest  in  the 
property,  and  Bartholomew  assigned  and  sold 
the  same  to  Evans,  to  whom  Sessions  exe- 
cuted and  delivered  a  written  order  directing 
Boyle,  Sr.,  to  deliver  to  Evans  the  declara- 
tion of  trust  which  Evans  had  issued  In  order 
to  evidence  the  rights  of  Sessions  in  the 
premises.  The '  declaration  of  trust  was  de- 
livered to  Evans  on  presentation  of  the  order. 
When  said  1,010  feet  of  the  said  lots  was 
allotted  to  Sessions,  a  written  agreement  waf 
entered  Into  between  Sessions,  Evans,  and 
Boyle,  Jr.  (a  copy  of  which  was  held  by  each 
of  them),  showing  the  contract  of  the  parties 
and  the  obligations  assumed  by  Sessions  to 
the  parties  to  make  certain  payments,  and 
reciting  that  the  declaration  of  trust  which 
Evans  had  signed,  and  which  constituted  the 
sole  evidence  of  the  right  and  Interest  of 
Sessions  in  the  property,  should  be  assigned 
by  Sessions  to  Boyle,  Sr.,  to  hold  as  security 
for  the  performance  by  Sessions  of  his  under- 
takings set  forth  in  the  agreement 

After  Sessions  had  entered  Into  the  con- 
tract with  Bartholomew  to  sell  and  assign  all 
Interest  in  the  lots  to  the  latter.  In  order  to 
secure  the  payment  of  a  demand  due  from 
him  to  appellant.  Sessions  executed  an  instru- 
ment In  writing,  which  he  attached  to  the 
agreement  which  had  been  entered  into  rela- 
tive to  the  allotment  of  1,010  feet  of  the  prop- 
erty to  him,  assigning  and  transferring  to  one 
Collins  "all  my  right  title,  and  Interest  in  and 
to  the  property  mentioned  and  described  in 
the  attached  contract,"  subject,  however,  to 
the  contract  before  that  time  entered  into  be- 
tween said  Sessions  and  said  Bartholomew,  a 
copy  of  which  was  also  attached.  Collins,  as 
attorney  for  the  appellant  held  a  claim  In 
ber  favor  against  Sessions  for  collection,  and 
took  the  assignment  for  collateral  security. 
Sessions  failed  to  pay,  and  Olllns  offered  the 
collateral  for  sale.  Appellant  became  the  pur- 
chaser, and  she  asserted  she  thereby  received 
better  right  than  that  possessed  by  Evans.  The 
chancellor  held  adversely  to  her,  and  our  In- 
vestigation has  convinced  us  the  holding  is 
correct 

Sessions'  assignment  to  Bartholomew,  upon 
which  Evans  relies,  was  prior  In  point  of 
time  to  that  to  Collins,  upon  which  appellant 
relies.  The  assignment  to  Collins  was  with 
full  notice  of  the  prior  assignment  to  Bar- 
tholomew. The  conti;act  which  Collins  ac- 
cepted as  evidence  of  Sessions'  right  and  In- 
terest set  forth  fully  the  obligation  thereby 
Imposed  upon  Sessions,  and  the  agreement  of 
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Sessions  to  deposit  with  Boyle,  Sr.,  the  dec- 
laration of  trnst,  which  constitnted,  as  the 
contract  clearly  shows, .  the  only  evidence  of 
his  right  and  title,  as  security  for  the  per- 
formance of  the  conditions  of  his  contract. 
Sessions  did  not  fulfill  his  contract,  and  the 
burden  of  dohig  so  fell  upon  Evans.  He  bore 
the  burden,  and  his  equities  arc  not  only  prior 
In  point  of  time,  but  are  superior  In  point  of 
equity,  to  those  of  appellant,  who  paid  noth- 
ing, having  taken  the  assignment  from  Ses- 
sions as  mere  collateral  to  secure  the  payment 
of  an  antecedent  debt.  The  decree  Is  correct, 
and  is  affirmed.    Decree  affirmed. 


(176  111.  270) 

ALTON  PAVING.   BUILDING  &  FIRE- 
BRICK CO.  T.  HUDSON. 

(Supreme  Court  of  Illinois.     Oct.  24,  1898.) 
Hastek  and  Servant— ExTRAORDiyART  Rises — 

Neolioekcr — Inbtuuctions—Appkai,— Review. 

1.  Under  Prac.  Act,  S  89,  providing  that  the 
supreme  court  shall  examine  cases  before  it  on 
appeal  or  error  as  to  questions  of  law  only,  and 
prohibiting  assignments  of  error  which  call  in 
question  a  determination  on  controverted  facts, 
etc.,  defendant,  by  requesting,  at  the  close  of 
plaintiff's  evidence,  an  instruction  for  a  ver- 
dict, and,  when  it  was  refused,  introducing  his 
own  evidence,  and  then  requesting  an  instruc- 
tion, in  submitting  the  case  to  the  jury,  to  find 
for  defendant,  cannot  raise  the  question  on  ap- 
peal that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  the  declaration. 

2.  A  person  employed  about  a  steam  shovel  in 
excavating  a  substratum  of  an  embankment 
was  inexperienced,  and  was  not  made  acquaint- 
ed with  the  peculiar  dangers  of  the  work.  He 
had  no  control  over  the  removal  of  the  top 
stratum.  Held,  that  he  was  not  bound  to  know 
of  the  danger  from  falling  earth. 

3.  Whether  a  servant  was  guilty  of  contrib- 
utory negligence,  or  the  master  was  negligent, 
or  the  servant  assumed  the  risk  of  a  falling 
hank  of  earth,  or  it  was  the  master's  duty  to 
apprise  him  of  the  danger,  are  questions  of 
fact,  which  the  supreme  court  will  not  there- 
fore consider  on  appeal. 

4.  An  instruction  that  the  master  is  not  bound 
to  provide  a  safe  place  for  his  servant  to  work, 
where  all  the  danger  arises  from  the  hazardous 
character  of  the  work,  which  the  servant  by 
ordinary  care  might  avoid,  is  properly  refused 
as  inapplicable,  where  the  servant  was  inexperi- 
enced, and  the  master  might  have  avoided  the 
accident  causing  the  injury. 

5.  The  refusal  of  requested  instructions  was 
not  error  if  they  were  substantially  embodied 
in  others  given. 

Appeal  from  appellate  court.  Fourth  dis- 
trict 

Action  by  William  Hudson  against  the  Al- 
ton Paving,  Building  &  FIre-Brick  Company. 
A  judgment  for  plaintiff  was  affirmed  in  the 
appellate  court  (74  III.  App.  612),  and  defend- 
ant appealed.    Affirmed. 

Wise  &  McNulty,  for  appellant  J.  E. 
Dunnegan  and  Travous  &  Warnock,  for  ap- 
pellee. 

WILKIN,  J.  This  suit  originated  in  the 
circuit  court  of  Madison  county  upon  a  dec- 
laration in  case  by  William  Hudson  against 
the   Alton   Pavtaig,   Building   &    Flre-Brlck 


Company,  to  recover  damages  for  an  injury 
to  bis  person,  alleged  to  have  been  received 
through  the  negligence  of  the  defendant 
There  were  two  counts  In  the  declaration. 
The  first  alleged  that  plaintiff  was  employed 
by  the  defendant  to  operate  and  oil  the  ma- 
chinery .of  a  certain  steam  shovel  used  by 
the  defendant  for  the  purpose  of  removing 
shale  from  an  embankment;  that  the  em- 
bankment was  about  18  feet  high,  about  10 
feet  of  the  lower  portion  of  It  being  com- 
posed of  shale,  and  the  balance  of  clay,  the 
shale  portion  being  removed  by  the  use  of 
the  steam  shovel,  and  the  clay  i>ortioii  by 
band  shovels;  that  the  plaintiff  was  with- 
out experience  In  working  In  and  about  em- 
bankments, and  so  notified  the  defendant  be- 
fore entering  Into  Its  employment;  that  it 
was  the  duty  of  the  defendant  to  keep  the 
embankment  In  a  reasonably  safe  condition, 
so  that  plaintiff,  In  performing  his  duties, 
would  not  be  endangered  by  clay  foiling  up- 
on him;  that  it  carelessly  and  negligently 
failed  to  keep  the  embankment  In  a  reason- 
ably safe  condition,  but  carelessly  and  neg- 
ligently undermined  the  clay  portion  of  it 
to  such  an  extent  that  It  became  unsafe  and 
Insecure;  that  by  reason  of  plaintiff's  In- 
experience in  working  In  and  about  clay  em- 
bankments, he  was  not  aware  of  the  danger- 
ous condition  of  the  same,  and  while  per- 
forming his  duties,  oiling  the  machinery, 
and  exercising  due  care,  a  large  part  of  the 
clay  portion  of  the  embankment  by  reason 
of  its  being  so  Insecure,  broke,  and  fell  upon 
him,  causing  him  to  be  Injured,  etc  The 
second  count  is  not  materially  different  from 
the  first  except  that  it  avers  the  plaintiff 
was  directed  by  the  defendant  to  perform 
his  duties  in  manipulating  and  oiling  the 
machinery  under  the  direction  of  one  Aaron 
Borden,  the  foreman,  and  to  obey  all  or- 
ders given  by  him;  that  while  the  embank- 
ment was  In  an  unsafe  condition,  aa  alleged 
in  the  first  count,  he  was  ordered  by  Bor- 
den to  oil  a  portion  of  the  machinery  of  the 
steam  shovel,  and  in  obeying  said  order, 
while  exercising  due  care,  a  large  part  of 
the  clay  portion  of  the  embankment  by  rea- 
son of  Its  being  Insecure,  as  aforesaid,  fell 
from  over  the  shale  portion  thereof,  and 
upon  the  plaintiff,  permanently  injuring  him, 
etc.  The  plea  was  not  guilty.  A  trial  by 
jury  resulted  in  a  verdict  for  the  plaintiff, 
assessing  his  damages  at  $7,500.  A  motion 
for  new  trial  was  overruled,  and  Judgment 
entered  upon  the  verdict  which  judgment, 
on  appeal  to  the  appellate  court  for  the 
Fourth  district  was  affirmed. 

The  argument  of  counsel  for  the  appel- 
lant Is  devoted  chiefly  to  a  discussion  of  the 
evidence.  It  appears  from  the  record  that, 
at  the  close  of  the  plalntlflTs  evidence,  the 
court  was  asked  to  Instruct  the  Jury  to  find 
for  the  defendant  which  request  was  denied. 
Thereupon  It  proceeded  to  Introduce  Its  evi- 
dence. There  was  no  Instruction  asked  to 
find  for  It  at  the  close  of  all  the  evidence. 
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nor  was  the  court  requested  In  any  way  to 
withdraw  the  case  from  the  consideration  of 
the  jury.  In  the  aeries  of  Instructions  ask- 
ed on  behalf  of  the  defendant  upon  the 
final  submission  of  the  case,  an  Instruction 
to  find  for  the  defendant  was  presented  and 
refused.  Notwithstanding  this  state  of  the 
record,  counsel  Insist  that  It  is  the  ..duty 
of  this  court  to  review  the  testimony,  and 
determine  whether  there  is  any  evidence  in 
tlie  record  fairly  tending  to  support  the  alle- 
gations of  the  declaration.  If  this  position 
is  to  be  maintained,  not  only  section  89  of 
the  practice  act  must  be  ignored,  but  a  long 
line  of  decisions  by  this  court  overruled. 
We  have  uniformly  held  that,  in  order  to 
bring  before  this  court  for  review  the  evi- 
dence In  a  case  of  this  Iclnd  coming  from  the 
appellate  court,  the  defendant  must  movr; 
the  court  to  take  the  case  from  the  Jury  at 
the  close  of  all  the  evidence,  and  before  its 
snbmlsslon  to  the  jury.  These  decisions  pro- 
ceed upon  the  theory  that  such  a  motion 
raises  the  question  in  the  trial  court  wheth- 
er, as  a  matter  of  law,  there  is  any  evidence 
fairly  tending  to  support  the  plaintiff's  cause 
of  action,  or,  if  made  by  the  plaintiff,  wheth- 
er there  Is  any  evidence  tending  to  support 
the  defense.  Counsel  admit  that  such  is 
the  rule  announced  by  the  court,  but  it  is 
said  it  is  not  consistent  with  sound  reason- 
lug.  What  is  said  In  support  of  this  conten- 
tion has  failed  to  convince  us  that  we  have 
been  In  error,  and  the  authorities  cited  as 
conflicting  with  the  rule  of  practice  we  have 
adopted  have  no  bearing  upon  the  question. 
Treating  the  controverted  questions  of  fact 
in  the  case  as  conclusively  established  in 
favor  of  the  plaintiff,  it  only  remains  to  be 
seen  whether  such  errors  of  law  intervened 
upon  the  trial  as  should  work  a  reversal  of 
the  Judgment  below. 

An  extended  argument  of  what  Is  said  to 
be  the  law  of  the  case  is  presented  by  counsel 
for  the  appellant,  but  wherein  the  court  be- 
low refused  or  failed  to  apply  correct  prin- 
ciples on  the  trial  of  the  case  does  not  ap- 
pear. The  sufSciency  of  the  declaration  was 
not  questioned,  either  by  demurrer  or  mo- 
tion in  arrest  of  judgment.  In  fact,  we  are 
at  a  loss  to  perceive  upon  what  theory  it  can 
be  seriously  contended  that  a  good  cause  of 
action  was  not  stated  in  either  count  of  the 
declaration.  One  of  the  duties  which  a  mas- 
ter owes  to  his  servant  is  to  make  such  pro- 
vision for  his  safety  as  will  reasonably  pro- 
tect him  against  the  dangers  incident  to  his 
employment  We  said  In  Coal  Co.  v.  Haennl, 
146  m.  614,  on  page  626,  35  N.  E.  166:  "As 
to  the  master's  duty  to  give  notice,  the  law 
Is  that  if  there  are  latent  defects  or  hazards 
Incident  to  an  occupation,  of  which  the  mas- 
ter knows  or  ought  to  know,  and  which  the 
servant,  from  Ignorance  or  inexperience,  is 
not  capable  of  understanding  and  appreciat- 
ing, it  is  the  master's  duty  to  warn  or  Inform 
the  servant  of  them,"— citing  authorities. 
While  it  is  true  that,  an  employ^  assumes 
52  N.E.-17 


such  risks  of  his  employment  as  are  usually 
incident  thereto,  and  of  the  extraordinary  haz- 
ards of  which  he  has  notice,  or  which,  In  the 
usual  exercise  of  his  faculties,  be  ought  to 
have  noticed,  he  does  not  take  the  risk  of 
dangers  known  to  the  master  which  can  be 
avoided  by  him  in  the  exercise  of  reasonable 
care.  "He  assumes  the  risk,  more  or  less 
hazardous,  of  the  service  in  which  he  is  en- 
gaged; but  he  has  a  right  to  presume  that 
all  proper  attention  shall  be  given  to  his 
safety,  and  that  he  shall  not  be  carelessly 
and  needlessly  exposed  to  risks  not  necessari- 
ly resulting  from  his  occupation,  and  pre- 
ventable by  ordinary  care  and  precaution  on 
the  part  of  his  employer."  Buzzell  v.  Manu- 
facturing Co.,  48  Me.  113.  According  to  the 
plaintltTs  declaration,  he  was  inexperienced 
in  the  matter  of  his  employment,  and  espe- 
cially he  had  no  information  as  to  the  danger 
of  the  clay  falling  upon  him.  Nor  was  he 
in  any  way  connected  with  the  removal  of 
the  clay,  so  as  to  prevent  Its  falling.  It  could 
not,  we  think,  in  any  view  of  the  record,  be 
said  that  he  was  bound,  In  the  exercise  of  his 
faculties,  to  know  the  peril  which  caused  his 
injury.  The  case,  In  principle,  is  not  ma- 
terially different  from  Brick  Co.  v.  Sobkowiak, 
148  lU.  573,  36  N.  E.  572,  and  Steel  Co.  v. 
Schymanowskl,  162  111.  447,  44  N.  B,  876. 

Whether  the  plaintiff  was  In  the  exercise 
of  due  care,  whether  defendant  was  guilty 
of  the  negligence  charged,  whether  the  plain- 
tiff assumed  the  risk  of  the  falling  bank, 
and  whether  It  was  the  duty  of  the  defend- 
ant to  notify  him  of  the  danger,  are  all  ques- 
tions of  fact  conclusively  settled  by  the  ver- 
dict of  the  jury,  the  judgment  of  the  circuit 
court,  and  its  affirmance  by  the  appellate 
court,  imless  it  can  be  said  that  the  finding 
of  the  jury  was  the  result  of  some  error  of 
law  committed  upon  the  trial  contributing 
to  the  result 

It  is  objected  that  the  trial  court  misdi- 
rected the  jury  In  the  giving  of  instructions 
on  behalf  of  the  plaintiff.  In  the  modification 
of  defendant's  nineteenth  Instruction,  and  in 
the  refusal  of  several  instructions  asked  by 
It  We  think  the  instructions  given  on  be- 
half of  the  plaintiff  correctly  embody  the 
rules  of  law  applicable  to  the  case  as  above 
Indicated,  and  are  unable  to  see  any  sub- 
stantial ground  for  the  contention  that  appel- 
lant's nineteenth  instruction  was  improperly 
modified.  The  first  refused  Instruction  is  that 
the  rule  as  to  the  duty  of  the  master  to  fur- 
nish a  safe  place  for  a  servant  to  work  does 
not  apply  when  the  place  is  made  unsafe 
solely  by  reason  of  the  hazardous  character 
of  the  work  which  the  servant  has  under- 
taken to  do,  and  where  the  servant  is  ad- 
vised, or  by  the  exercise  of  his  faculties  may, 
with  ordinary  care,  become  fully  advised,  of 
the  character  of  the  work  and  the  surround- 
ings. Whatever  may  be  said  of  this  instruc- 
tion as  stating  an  abstract  proposition  of  law, 
it  was  not  applicable  to  the  case,  and  for  that 
reason  was  properly  refused.      It    assumes 
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that  the  place  was  made  unsafe  solely  by 
reason  of  the  hazardous  character  of  the 
work,  and  that,  under  the  facts  of  the  case, 
the  plaintiff,  by  the  exercise  of  his  faculties, 
might,  with  ordinary  care,  have  become  fully 
advised  of  the  character  of  the  work  and  the 
surroundings.  The  other  refused  Instructions, 
in  80  far  as  It  may  be  said  they  correctly  state 
the  law,  were  embodied  In  others  grlven.  A  large 
number  of  Instructions  were  asked  by  the  de- 
fendant, most  of  which  were  given;  and,  up- 
on a  full  consideration  of  the  whole  series, 
we  are  convinced  that  they  are  so  eminently 
fair,  not  to  say  favorable,  to  It,  that  no  Just 
ground  of  complaint  can  be  made  as  to  the 
giving,  modifying,  or  refusing  of  Instructions. 
On  the  whole  record,  the  Judgment  of  the  ap- 
pellate court  is  right,  and  wtU  be  affirmed. 
Judgment  affirmed. 


(176  111.  247) 

BOARD  OP  TKADB  TBL.  00.  T.  BLUMH 

et  al. 

(Supreme  Court  of  IlUnoiq.    Oct.  24,  1888.) 

Appeal— Revibw—Tbial—Evidescc—Objectioss 
— Eminent  Domain — Damages— Instbdotioss. 

1.  Where  the  evidence  is  in  direct  conflict, 
a  verdict  will  not  be  disturbed,  unless  for  er- 
ror of  law  of  the  court. 

2.  Where  evidence  went  in  without  objec 
tlon,  and  no  motion  was  made  to  strike  it 
out,  its  competency  cannot  be  determined  on 

8/ Where  counsel  did  not  object  to  the  admis- 
sion of  evidence  at  the  time,  nor  move  to  ex- 
clude It,  it  was  too  late  to  make  a  general  ob- 
jection to  it  at  the  conclusion  of  the  witness' 
entire  testimony. 

4.  A  party  cannot  object  to  evidence  called 
ont  by  himself  on  cross-examination. 

6.  A  charge  that  the  Jury,  in  assessing  dam- 
ages to  owners  of  land,  are  Justified  in  consider- 
ing the  value  of  land  actually  taken,  and  all 
facts  tending  to  produce  damage  to  the  lands 
not  taken,  is  not  objectionable  as  assuming  that 
there  are  damages  outside  the  evidence. 

6.  A  charge  that  the  jury,  in  assessing  dam- 
ages to  owners  of  condemned  land,  are  justified 
in  considering  the  value  of  the  land  taken  and 
all  facts  tending  to  produce  damage  to  the 
lands  not  taken,  is  not  objectionable  as  not 
limiting  the  jury  to  the  evidence,  when  read  in 
connection  with  a  previous  instruction  which 
requires  the  jury  to  ascertain  the  damages  ac- 
cording to  the  facts  in  the  case  as  the  same 
may  appear  from  the  evidence,  and  not  to  ig- 
nore the  evidence,  or  fix  compensation  contrary 
to  it,  but  to  consider  and  be  guided  by  the 
facts  and  evidence  in  the  case. 

Appeal  from  drcuit  conrt.  Madison  county; 
W.  P.  Early,  Judge. 

Condemnation  proceedings  by  the  Board  of 
Trade  Telegraph  Company  against  Henry  L. 
Blume  and  others.  There  was  a  Judgment 
awarding  damages,  and  the  petitioner  ap- 
peals.   Affirmed. 

>  B.  C.  Springer  and  W.  P.  Bradshaw,  for 
appellant.  Travous  &  Wamock,  for  apj^l- 
lees. 

CRAIO,  J.  This  was  a  proceeding  to  con- 
demn lands  for  the  use  of  a  telegraph  com- 
pany, instituted  In  the  county  court  of  Madi- 


son county.  The  petition,  as  originally  ffied, 
was  in  the  name  of  the  Postal  Telegraph  Ca- 
ble Company,  and  sought  to  condemn  a  strip 
of  land  six  feet  wide  along  the  entire  front 
of  defendants'  lands,  on  what  Is  known  as 
the  "Hlllsboro  Road."  Prior  to  the  hear- 
ing the  petition  was  ammded  by  substituting 
the  name  of  appellant,  the  Board  of  Trade 
Telegraph  Company,  and  asking  for  strips 
of  land  two  feet  wide  by  six  feet  long  at 
each  telegraph  pole  then  standing,  together 
with  the  right  to  erect  cross  arms,  Insulators, 
etc.,  and  to  string  and  maintain  wires  upon 
the  same,  along  said  entire  six-foot  strip. 
Upon  looking  Into  the  eyldence.  It  appears 
that  10  poles  are  to  be  erected  and  maln< 
talned  along  the  land  of  defendant  Blume,  17 
on  land  of  defendants  Fred  Hording  and 
Amelia  Redeker,  21  on  land  of  the  Mlze  heirs, 
6  on  land  of  Martha  Black  onm,  12  on  land  of 
Thomas  W.  Morrison,  9  on  land  of  Henry  A. 
Eaton,  16  on  land  of  Daniel  Stnbbs,  12  on 
land  of  Isaac  A.  Davis,  and  9  on  land  of  An- 
son Bamett  Much  evidence  was  introduced 
by  the  respective  parties  in  regard  to  the 
value  of  the  land  taken,  and  the  damages  to 
land  not  taken;  and  the  Jury  returned  a  ver- 
dict fixing  the  amount  due  the  defendants,  as 
follows: 


Owner. 

Value 

of 

Land 

Taken. 

I>una8W 
toCon- 
tignoos 
I«nda. 

Heniy  t*  Blume 

IJ5 

.40 

.50 

.» 
.SO 
.» 
.SO 
.20 
.15 

1  40.00 

Fred  Kordlng  and  Amelia  Redeker.... 
Nancy  J.  Mlze,  Sarah  K  Ulze.  Robert 

M.  Mlze,  Hanlan  M.  Mlze.  Edith  S. 

Mlze,  Eoy  A.  UUe,  and  WUbur  B. 

Mlze 

iiaoo 

84.00 

Thomas  W.  Morrison. ...» 

Henry  A-  Eaton _.., 

Daniel  Stubbs «... 

Isaac  A.  Davis _........,...„........„... 

Baoo 

86.00 

«aoo 
saoo 

36.00 

Martha  Blackburn. „.....„... 

£8.16 

It  is  claimed  in  the  argument  that  the  evi- 
dence does  not  sustain  the  verdict.  In  a 
case  of  this  character,  where  the  amount  of 
the  damages  has  to  be  determined  by  the 
opinions  of  witnesses,  there  is  always  a  con- 
flict in  the  evidence.  This  case  was  not  an 
exception  to  the  rule.  Eighteen  witnesses, 
who  were  familiar  with  the  lands  and  the  lo- 
cation of  the  telegraph  line,  testified  for  the 
defendants,  placing  the  damages  much  high- 
er than  the  jury  allowed.  On  the  other  hand, 
six  witnesses  or  more  were  called  by  the  pe- 
titioner, who  testified  that  In  their  opinion 
the  lands  of  the  defendants  would  not  be 
damaged  by  the  construction  and  operation 
of  the  telegraph  line.  Where  there  is  such  a 
conflict  In  the  evidence,  imder  the  uniform 
decisions  of  this  court  the  verdict  of  the  Jmy 
will  not  be  disturbed,  unless  It  appears  that 
the  court  has  erred  on  questions  of  law,  to 
the  prejudice  of  the  appealing  party  against 
whom  a  Judgment  was  recovered. 

It  Is,  however,  contended  that  the  court 
admitted  Improper  evidence,  and  that  upon 
this  ground  the  Judgment  should  be  reversed. 
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Under  this  head  It  iB  said  In  the  argument 
the  trial  judge  permitted  evidence  of  the 
following  character  to  go  to  the  jury  over 
the  objection  of  appellant:  Edward  Bamett 
testified:  "According  to  the  law  that  has 
been  established  lately,  we  can  extend  our 
fences  out,  and  take  In  thirteen  feet  more  of 
ground  along  the  road;  and.  If  you  do  that, 
you  have  got  your  poles  in  your  field  about 
ten  or  twelve  feet,  which  makes  It  very  in- 
convenient In  farming."  C.  P.  Smith  testi- 
fied: "I  have  learned  something  here  to-day 
about  the  law  that  I  didn't  know  before: 
That  a  farmer  anywhere  can  claim—  For 
instance,  a  road  is  slxty-slx  feet  wide,  a 
fanner  can  claim  thirteen  feet  outside  of  the 
present  line.  That  would  cut  quite  a  figure; 
and  if  these  poles  are  setting  near  the  line, 
and  a  farmer  claims  th^t  strip,  It  makes  It 
more  objectionable,  on  account  of  its  being  In 
the  field,  tbfui  If  the  poles  are  setting  on  the 
line.  If  one  had  to  work  clear  around  the 
poles,  that  Is  quite  a  nuisance,  and  I  would 
consider  the  damages  under  this  light  at  $10 
per  pole."  Edward  L.  Oillham  testified:  "I 
think  the  damages  from  the  inconvenience  of 
all  and  any  telegraph  poles  along  land  that 
is  farmed  is  at  least  $7  per  pole;  and  if,  on 
account  of,  as  Hr.  Smith  spoke  of,  the  land 
would  be  abandoned,  the  road  narrowed.  It 
would  be  at  least  $12  a  pole.  Should  the 
road  be  abandoned,  it  would  be  greater,  on 
account  of  having  to  cultivate  around  them, 
and  because  farmers  would  remove  their 
fences."  Edward  L.  Fahnestock  testified: 
"In  the  first  place,  the  road  will  not  continue 
that  way.  The  time  wIU  come  when  they 
win  take  the  road  away  and  farm  that  land. 
You  have  got  the  iwles  there,  and  you  have 
got  to  contend  with,  these  poles.  You  have 
got  to  work  around  them.  You  have  got  to 
cut  your  wheat  around  them.  And,  If  they 
abandon  the  road.  It  goes  to  the  man  that 
cultivates  next  to  it"  H.  A.  Eaton  tesUfled: 
"If  any  part  of  the  highway  was  abandoned, 
so  that  the  land  would  reach  out  into  the 
public  highway  beyond  the  poles  as  now  lo- 
cated, they  would  be  a  damage." 

Upon  referring  to  the  abstract,  it  wUI  be 
found  the  first  witness,  Barnett,  whose  tea- 
tliuony  is  complained  of,  testified  to  the 
amount  of  damages  which  in  his  judgment 
would  result  to  the  lands  by  the  construc- 
tion and  operation  of  the  telegraph  line.  He 
was  then  asked  the  following  question:  "State 
to  the  jury  what  elements  you  have  consid- 
ered in  arriving  at  your  conclusion  as  to  how 
much  these  poles  depreciate  the  value  of  the 
property."  No  objection  was  made  to  this 
question,  so  far  as  Is  shown,  and  we  can 
conceive  of  no  well-founded  objection  that 
could  have  been  made  to  It  The  witness, 
however,  in  answeir  to  the  question,  after  de- 
tailing various  things  growing  out  of  the  con- 
struction of  the  telegraph  line  which  in  his 
opinion  would  damage  the  property,  stated 
the  fact  in  regard  to  the  right  of  the  prop- 
erty owner  to  extend  his  fence,  and  take  In 


13  feet  of  the  road.  If  this  part  of  the  an- 
swer of  the  witness  to  the  question  propound- 
ed to  him  was  incompetent,  and  if  appellant's 
counsel  desired  to  preserve  an  exception  to 
the  evidence,  be  ought  to  have  moved  the 
court  to  strike  out  that  portion  of  the  answer 
which  was  not  competent  But  that  was 
not  done,  and,  so  far  as  appears,  the  court  did 
not  pass  upon  the  competency  of  the  evidence. 
'C:^er  such  circumstances  no  question  in  re- 
gard to  the  admissibility  of  the  evidence  is 
presented  by  the  record. 

In  regard  to  the  objection  to  the  evidence 
of  the  witness  Smith,  he  was  asked  this  ques- 
tion: "State  in  a  general  way  what  dam- 
ages, if  any,  it  would  be  to  these  lands,  In 
their  market  value,  to  construct  this  line  as 
proposed  in  this  petition."  No  objection  was 
interposed  to  the  question,  and  the  witness 
gave  the  answer  heretofore  set  out  with- 
out any  objection  being  made  to  his  evidence 
from  any  quarter;  but  after  the  witness  bad 
concluded  his  evidence,  we  find  in  the  record 
the  following:  "All  the  foregoing  evidence 
was  objected  to.  Objection  overruled,  and 
exception  taken."  When  the  witness  com- 
menced to  answer  the  question,  if  appellant 
desired  to  call  in  question  the  admissibility 
of  his  evidence,  he  ought  to  have  objected  to 
it,  and  obtained  a  ruling  of  the  court  upon  it 
or,  if  the  witness  answered  before  appellant 
bad  an  opportunity  to  object,  a  motion  to  ex- 
clude the  evidence  should  have  been  made. 
Had  the  course  Indicated  been  pursued,  ap- 
pellant would  have  been  in  a  positton  to  com- 
plain; but  as  the  record  stands,  no  ques- 
tion lias  been  preserved  to  the  ruling  of  the 
court  on  the  evidence.  What  has  been  said 
In  regard  to  the  objection  to  the  evidence  of 
the  witness  Smith  also  applies  to  the  objec- 
tion to  the  evidence  of  the  witness  Gillham. 

As  to  the  objection  to  the  evidence  of  Fahne- 
stock  and  Eaton,  It  will  be  found,  upon  ex- 
amination of  the  record,  tliat  the  evidence  ob- 
jected to  in  the  argument  was  called  out  on 
cross-examination.  Appellant,  having  called 
out  the  evidence,  cannot  object  to  its  com- 
petency. 

It  is  also  Insisted  that  the  court  erred  in 
giving  defendants'  last  instruction.  It  is 
said  that  the  Instruction  Is  erroneous  because 
it  assumes  that  there  are  damages  outside  of 
the  evidence  given,  and  that  it  is  further  ob- 
jectionable because  it. tells  the  Jury  to  take 
into  consideration  all  facts  which  contribute 
to  produce  damages,  without  limiting  them 
to  the  evidence.  We  do  not  think  that  the  in- 
struction, when  closely  examined,  assumes 
that  there  are  damages  either  within  or  out- 
side of  the  evidence.  It  merely  directs  the 
jury  that  in  assessing  the  damages  to  the 
owners  of  land,  they  are  justified  In  taking 
into  consideration  the  value  of  land  actually 
taken,  and  all  facts  which  tend  to  produce 
damage  to  the  lands  not  taken.  The  instruc- 
tion may  be  slightly  Inaccurate,  in  not  in  ex- 
press terms  limiting  the  jury  to  the  facts  as 
found  in  the  evidence;  but  li>  the  Instruction 
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preceding  the  one  complained  of,  the  coart 
directed  the  jury  in  such  plain  terms  tliat 
they  must  be  controlled  and  guided  by  the 
evidence,  and  the  evidence  alone,  that  they 
could  not  have  been  misled  by  the  instruction 
complained  of.  That  instruction  declares  that 
the  jury  are  required  to  ascertain  and  report 
compensation  and  damages  to  lands  taken 
and  damaged,  if  any,  "according  to  the  facts 
in  the  case  as  the  same  may  be  made  to  ap- 
pear from  the  evidence,  and  that  yon  have  no 
right  arbitrarily  to  disregard  or  ignore  the 
evidence  introduced  l>efore  you,  and  fix  the 
compensation  or  damages  contrary  to  the  evi- 
dence, but  you  should  consider  and  be  guid- 
ed by  the  facts  and  the  evidence  in  the  case 
in  fixing  such  compensation  and  damages." 
The  court  refused  an  Instruction  on  behalf 
of  the  petitioner  vsrhlch  vcas  as  follows:  "The 
court  instructs  the  jury  that  willow  trees  in 
the  public  liighway  are  declared  by  the  stat- 
utes of  this  state  to  be  a  nuisance."  Section 
7  of  the  road  law  (Starr  &  0.  Ann.  St  p.  2138) 
provides:  "Where  willow  hedges,  or  a  line 
of  wiHow  or  Cottonwood  trees,  have  been 
planted  along  the  margin  of  the  road  so  as 
to  render  tiling  impracticaUe,  the  commls- 
sloners  may  contract  with  the  owner  for  their 
destruction,  and  they  shall  be  destroyed  lie- 
fore  tiling.  The  planting  of  these  trees  here- 
after on  the  margin  of  roads  is  hereby  de- 
clared a  public  nuisance,  unless  the  same  are 
planted  by  the  consent  of  the  commission- 
ers." It  is  daimed  that  the  Instruction  was 
authorized  by  this  section  of  the  statute.  This 
statute  does  not  maKe  willow  trees  in  a  high- 
way necessarily  a  nuisance,  but  the  statute 
is  only  aimed  against  willow  hedges  or  a 
line  of  Cottonwood  trees  planted  along  the 
margin  of  the  highway  so  as  to  prevent  til- 
ing the  highway.  It  Is  therefore  apparent 
that  the  Instructior  was  erroneous,  and  prop- 
erly refused.  We  find  no  substantial  error 
in  the  record,  and  the  judgment  will  be  af- 
firmed.   Judgment  affirmed. 

077  111.  49) 

LOCKWOOD  V.  MOFFBTT  et  al. 
(Supreme  Court  of  Illinois.  Dec.  21,  1898.) 
Descekt  and  Distributios— Who  abe  Eixdred. 
Hurd's  St.  1897.  p.  629,  §  1,  subd.  6,  pro- 
vides that  "if  any  intestate  leaves  a  widow  or 
surviviiiir  husband  and  no  kindred,  his  or  her 
estate  shall  descend  to.  such  widow  or  surviv- 
ing husband."  Subdivision  3  provides  that  the 
real  estate  of  one  dying  intestate  without  is- 
sue shall  descend  one-half  to  the  surviving 
husband  or  wife,  and  the  other  half  as  provided 
elsewhere  in  said  section.  Beld,  that  the  sur- 
viving husband  of  a  woman  dying  intestate, 
without  issue,  but  leaving  nncles  and  aunts, 
inherits  one-half  only  of  her  real  estate,  as  pro- 
vided by  subdivision  3.  and  not  the  whole  there- 
of, as  provided  by  subdivision  6. 

Appeal  from  circuit  court,  Adams  county; 
J.  C.  Broady,  Judge. 

Bill  for  partition  by  George  A.  Moffett  and 
others  against  William  R.  Lockwood.  From 
a  decree  awarding  partition,  the  defendant 
appeals.    Affirmed. 


This  was  a  bill  In  equity  brought  by 
George  A.  Moffett,  Ann  B.  West,  and  Emily 
O.  Sibert,  in  the  circuit  court  of  Adams  coun- 
ty, against  William  R.  Lockwood,  to  parti- 
tion certain  real  estate  situated  In  Qulncy 
and  Chicago.  There  la  no  controversy  be- 
tween- the  parties  In  regard  to  the  facts. 
They  are  substantially  as  follows:  Ella  M. 
Lockwood,  the  late  wife  of  appellant,  Wil- 
liam R.  Lockwood,  died  intestate  on  the 
25th  day  of  February,  1897,  at  her  residence. 
In  Quincy,  III.,  seised  in  fee  of  all  of  the 
lands  in  controversy,  leaving  no  chUd  or 
children,  or  descendants  of  a  child  or  chil- 
dren, and  no  parent,  brother,  or  sister,  or  de- 
scendants of  any  such,  surviving,  but  leav- 
ing ber  said  husband  surviving,  and  also 
leaving  the  complainants,  George  A.  Moffett, 
an  uncle,  and  Ann  B.  West  and  Emily  C. 
Sibert,  her  two  aunts,  as  her  sole  and  only 
next  of  kin,  surviving;  all  of  her  other  kin 
and  relatives  being  cousins  of  the  first,  or 
still  more  remote,  degree.  The  circuit  court 
found  that  the  uncle  and  two  aunts  inherit- 
ed and  owned,  and  decreed  to  them,  an 
equal  half  of  all  of  the  lands  In  controversy, 
and  decreed  to  appellant  the  other  half  of 
the  lands,  and  also  a  homestead  and  dower 
out  of  the  half  decreed  to  said  three  com- 
plainants. From  that  decree  William  R. 
Lockwood,  the  surviving  husband,  appeals 
to  this  court  The  errors  relied  on  for  a  re- 
versal of  the  decree  are,  that  the  circuit 
court  erred  In  finding  that  said  complainants 
have  any  interest  in  the  lands  in  controver- 
sy, and  in  decreeing  to  them  an  equal  half 
of  the  said  lands,  or  any  interest  therein, 
and  in  not  dismissing  their  bill  for  want  of 
equity,  and  also  in  not  holding  and  decree- 
ing that  the  appellant  was  and  is  the  sole 
owner  of  all  of  the  lands  in  controversy. 

W.  L.  Vandeventer  and  S.  B.  Montgomery, 
for  appellant    A.  O.  Braxton,  for  appellees. 

CRAIG,  J.  (after  stating  the  facts).  The 
decision  of  this  case  necessarily  involves  the 
construction  of  the  statute  of  descent  sec- 
tion 1  of  which  Is  as  follows  (Hurd's  St 
1897,  p.  629):  "Section  1.  Be  it  enacted  by 
the  people  of  the  state  of  Illinois,  represent- 
ed in  the  general  assembly,  that  estates, 
both  real  and  personal,  of  residents  and  non- 
resident proprietors  in  this  state  dying  In- 
testate, or  whose  estates,  or  any  part  there- 
of, shall  be  deemed  and  taken  as  intestate 
estate,  after  ail  just  debts  and  claims 
against  such  estates  are  fully  paid,  shall  de- 
scend to  and  be  distributed  in  manner  fol- 
lowing, to  wit:  First  To  his  or  her  chil- 
dren and  their  descendants  in  equal  parts, 
the  descendants  of  the  deceased  child  or 
grandchild  taking  the  share  of  their  deceas- 
ed parents  in  equal  parts  among  them. 
Second.  When  there  is  no  child  of  the  intes- 
tate nor  descendant  of  such  child,  and  no 
widow  or  surviving  husband,  then  to  the 
parents,  brothers  and  sisters  of  the  deceased 
and  their  descendants,  in  equal  parts  among 
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tltem,  allowing  to  each  of  the  parents.  If  lir- 
ing,  a  child's  part,  or  to  the  survivor  of  them, 
if  ODe  be  dead,  a  double  portion;  and  if 
there  is  no  parent  living,  then  to  the  broth- 
ers and  sisters  of  the  intestate,  and  their  de- 
scendants. Third.  When  there  is  a  ■widow 
or  surviving  husband,  and  no  child  or  chil- 
dren or  descendants  of  a  child  or  children 
of  the  Intestate,  then  (after  the  payment  of 
all  Just  debts)  one-half  of  the  real  estate  and 
the  whole  of  the  personal  estate  shall  de- 
scend to  such  widow  or  surviving  husband 
as  an  absolute  estate  forever,  and  the  other 
half  of  the  real  estate  shall  descend  as  in 
other  cases  where  there  Is  no  child  or  chil- 
dren or  descendants  of  a  child  or  children. 
Fourth.  When  there  is  a  widow  or  a  sur- 
Tlving  husband,  and  also  a  child  or  children 
or  descendants  of  such  child  or  children  of 
the  Intestate,  the  widow  or  surviving  hus- 
band shall  receive,  as  his  or  her  absolute 
personal  estate,  one-third  of  all  the  personal 
estate  of  the  intestate.  Fifth.  If  there  is  no 
child  of  the  Intestate  or  descendant  of  such 
child,  and  no  parent,  brother  or  sister  or  de- 
scendant of  such  parent,  brother  or  sister, 
and  no  widow  or  surviving  husband,  then 
such  estate  shall  descend  In  equal  parts  to 
the  next  of  kin  to  the  intestate  in  equal  de- 
gree, (computing  by  the  rules  of  the  civil 
law,)  and  there  shall  be  no  representation 
among  collaterals,  except  with  the  descend- 
ants of  brothers  and  sisters  of  the  Intestate; 
and  in  no  case  shall  there  be  any  distinction 
between  the  kindred  of  the  whole  and  the 
half  blood.  Sixth.  If  any  intestate  leaves  a 
widow  or  surviving  husband  and  no  kindred, 
his  or  her  estate  shall  descend  to  such  wid- 
ow or  surviving  husband.  Seventh.  If  the 
Intestate  leaves  no  kindred,  and  no  widow 
or  husband,  his  or  her  estate  shall  escheat 
to  and  vest  In  the  county  in  which  said  real 
or  personal  estate,  or  the  greater  portion 
thereof,  is  situated." 

The  question  to  be  determined  is,  to  whom 
does  the  real  estate  of  Ella  M.  Lockwood, 
the  intestate,  go?  she  leaving  no  child  or 
children,  or  descendants  of  a  child  or  chil- 
dren, and  no  parent,  brother,  or  -sister,  or 
descendants  of  a  parent,  brother,  or  sister, 
surviving,  but  leaving  William  R.  Lockwood, 
her  husband,  surviving,  and  complainants, 
George  A.  Moffett,  an  uncle,  and  Ann  B. 
West  and  Emily  C.  Sibert,  her  aunts,  as  her 
sole  and  only  next  of  kin,  surviving.  Under 
clause  8  of  section  1,  after  the  payment  of  all 
debts  one-half  of  the  real  estate  and  the 
whole  of  the  personal  estate  shall  descend 
to  such  widow  or  surviving  husband  as  an 
absolute  estate  forever,  and  the  other  half 
of  the  real  estate  shall  descend  as  in  other 
cases  where  there  Is  no  child  or  children,  or 
descendants  of  a  child  or  children.  As  to 
the  one-half  of  the  real  estate,  there  can  be 
no  question  but  that  the  husband,  William 
R.  Lockwood,  inherited  the  same  as  an  al>- 
solute  estate.  But  the  controversy  here  is 
over  the  other  half;  the  uncle  and  two  aunts. 


the  appellees,  as  next  of  kin,  claiming  one- 
half  of  all  the  real  estate  of  the  Intestate, 
Eila  M.  Lockwood,  while  the  surviving  bus- 
band,  WUllam  R.  Lockwood,  claims  all  the 
real  estate.  In  construing  statutes  the  inten- 
tion of  the  lawgiver  is  to  be  deduced  from 
a  view  of  the  whole  and  every  part  of  the 
statute,  taken  and  compared  together.  1 
Kent,  Comm.  462.  The  ordinance  of  July 
13,  1787,  for  the  government  of  the  territory 
northwest  of  the  Ohio  river,  relating  to  the 
descent  of  intestate  estates,  saved,  in  all 
cases,  to  the  widow  of  the  intestate,  her 
third  part  of  the  real  estate  for  life,  and  one- 
third  part  of  the  personal  estate.  Purple's 
Real-Estate  St  30,  31.  The  statute  remained 
the  same  until  the  act  of  January  23,  1829, 
which  gave  the  widow  of  the  intestate  one- 
half  of  the  real  estate  when  there  was  no 
child  or  children,  or  descendants  of  a  child 
or  children,  of  the  Intestate.  While  the  wid- 
ow was  provided  for  In  case  of  the  death 
of  the  husband  intestate,  leaving  no  child 
or  children,  or  their  descendants,  there  was 
no  provision  for  the  husband  in  case  of  the 
death  of  the  wife  Intestate,  leaving  no  child 
or  children,  or  their  descendants.  The  legis- 
lature, by  an  act  In  1845  (Rev.  St.  1845,  c. 
109,  i  47),  extended  this  right  of  the  wife  to 
the  surviving  husband,  as  follows:  "Sec. 
47.  When  any  feme  covert  shall  die  Intestate, 
leaving  no  child  or  children  or  descendants 
of  a  child  or  children,  then  one-half  of  the 
real  estate  of  the  decedent  shall  descend  and 
go  to  her  husband,  as  his  exclusive  estate 
forever."  At  common  law,  collateral  kin 
took  to  the  exclusion  of  a  surviving  spouse. 
Indeed,  the  spouse  never  was  regarded  aa 
"next  of  kin,"  or  one  of  the  "kindred."  In 
Townsend  v.  RadcUffe,  44  111.  446,  this  court 
said:  "He  [the  husband]  cannot  claim  to  be 
next  of  kin  to  his  wife,  for  in  no  sense  is 
he  such;  nor  Is  the  wife  next  of  kin  to  the 
husband.  Watt  v.  Watt,  3  Vea  247;  Garrick 
V.  Lord  Camden,  14  Ves.  386;  Bailey  t. 
Wright,  18  Yes.  ^;  Kent,  Ck>mm.  (5th  Ed.) 
136." 

It  Is  contended  that,  under  the  sixth  clause 
of  the  statute  of  descent,  appellant,  Lockwood, 
took  the  entire  real  estate.  The  sixth  clause 
directs  that  If  there  be  a  widow  or  surviving 
husband,  and  no  kindred,  the  entire  real  and 
personal  estate  shall  descend  to  the  widow  or 
surviving  husband.  In  construing  this  section, 
appellant  Insists  that  the  word  "kindred,"  in 
this  sixth  clause,  should  be  restricted  to  "par- 
ents, brothers,  and  sisters,  and  their  descend- 
ants"; thus  excluding  next  of  kin,  other  than 
those  named.  In  favor  of  the  surviving  spouse. 
He  cites  Webber  v.  City  bf  Chicago,  148  IlL 
313,  36  N.  E.  70,  "that,  where  an  enumeration 
of  specific  things  Is  followed  by  general  words 
or  phrases,  the  latter  are  held  to  refer  to 
things  of  the  same  kind  as  those  specified." 
But  in  the  same  connection  we  further  said: 
"But  this  Is  only  one  of  many  rules  of  con- 
struction, all  of  which  are  to  be  employed  for 
the  attainment  of  the  same  end,  viz.  that  of 
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ascertaining-  the  Intention  of  the  legislature  or 
the  contracting  parties,  as  expressed  In  the 
statute  or  contract  sought  to  be  construed; 
and  where,  from  the  whole  instrument,  a 
larger  intent  may  be  gathered,  the  rule  under 
consideration  will  not  be  applied  In  such  man- 
ner as  to  defeat  such  larger  Intent  Blsh. 
Cont  {  409."  By  applicaUon  of  the  rule  that 
a  general  expression  may  be  limited  by  the 
specific  words  preceding,  appellant  would 
make  the  word  "kindred,"  in  said  sixth  clause 
of  section  1,  mean  only  "parents,  cliildren, 
brothers,  and  sisters,  and  their  descendants." 
Tills  construction,  in  view  of  the  language 
used,  cannot  be  sustained.  The  word  "kin- 
dred" is  used  in  a  larger  sense,  and  must  be 
held  to  Include  the  phrase  "next  of  kin."  The 
piirase  "next  of  kht"  is  used  hi  the  fifth  clause 
of  the  statute,  and  if  "kindred,"  as  used  in 
clause  6,  is  to  be  limited  to  such  kindred  as 
are  specified  and  provided  for  in  the  preceding 
clauses,  then  "next  of  kin"  must  be  included 
as  among  the  "kindred"  so  expressly  specifled 
and  provided  for.  As  appellee  says,  if  the 
word  "kindred,"  as  used  in  the  sixth  clause  of 
the  statute,  must,  for  the  reasons  alleged  by 
appellant,  be  held  to  mean  only  "parents,  chil- 
dren, brothers,  and  sisters,  and  their  desccnd- 
aQts,"  then  for  the  same  reasons  must  the 
word  "kindred,"  as  used  in  the  seventh  clause, 
receive  the  same  construction,  because,  as  said 
in  Reeve,  Des.,  32,  "the  same  words  ought  cer- 
tainly to  receive  the  same  coustrucllon  in  both 
parts  of  the  statute."  If,  under  clause  C,  the 
spouse  Inherits  ail  the  realty,  to  the  exclusion 
of  "next  of  kin,"  then  it  follows  that  under 
clause  7,  there  being  no  surviving  spouse,  the 
county  would  take  by  escheat  the  whole  of  the 
property,  to  the  exclusion  of  the  "next  of 
kin,"  which  would  cause  the  disinheritance  of 
"next  of  Idn"  in  all  cases,  and  is  inconsistent 
and  irreconcilable  with  section  5. 

In  Wunderle  v.  Wunderle,  144  111.  40,  33  N. 
E.  195,  which  was  a  bill  filed  asking  for  a 
partition  of  116  acres  of  laud,  Alexander 
Wunderle,  the  owner  of  the  land,  died  intes- 
tate, leaving  no  issue,  but  leaving,  him  sur- 
viving, a  widow  and  one  brother  and  sister, 
who  were  nonresident  aliens  at  the  time  of 
the  Intestate's  decease.  This  court  sold  (page 
67,  144  ni.,  and  page  201,  33  N.  B.):  "Inas- 
much, therefore,  as  the  appellants  cannot  in- 
herit from  their  deceased  brother  by  reason 
of  their  alienage,  the  interest  hi  the  land 
which  would  otherwise  have  gone  to  them 
descends  to  the  next  of  khi  competent  to  take 
under  the  statutes  of  Illinois.  We  are  of  opin- 
ion that  under  the  facts  of  this  case,  as  pre- 
sented by  the  record,  the  appellee  must  be  re- 
garded as  such  next  of  kin.  Our  statute  of 
descent  provides  that,  'if  any  hitestate  leaves 
a  widow  or  surviving  husband  and  no  kindred, 
his  or  her  estate  shall  descend  to  such  widow 
or  surviving  husband.'  Rev.  St.  c.  30,  $  1,  cl. 
6.  The  kindred  here  referred  to  are  evidently 
such  kindred  as  are  capable  of  inheriting.  It 
not  appearing  that  the  deceased  had  any  other 
kindred  than  his  nonresident  alien  brother  and 


sister,  his  widow  Is  entitled  to  take  the  whole 
of  the  land  in  controversy."  The  construction 
,phiced  upon  the  word  "kindred"  in  this  case 
is  contrary  to  the  construction  claimed  by  ap- 
pellant. The  case  of  Beavan  v.  Went,  155  111. 
592,  41  N.  E.  91,  cited  by  appellant  as  a  case 
where  this  question  was  considered,  is  not 
authority,  for  the  reason  that  this  question 
was  not  before  the  court.  It  was  a  mere 
dictum  of  the  Judge  who  wrote  the  opinion, 
and  he  expressly  states  that  he  expresses  no 
decided  opinion  upon  the  question,  but  places 
the  decision  upon  another  ground.  The  act  of 
1877,  which  added  to  the  concludhig  portion 
of  the  third  clause  of  the  statute  these  words, 
namely,  "and  the  other  half  of  the  real  estate 
shall  descend  as  in  other  cases  where  there  is 
no  child  or  children  or  descendants  of  a  child 
or  children,"  must  be  regarded  as  merely 
declaratory  of  the  law  as  it  liad  previously 
been  acted  upon,— that  the  survlVing  spouse 
took  only  one-half  of  the  realty  where  there 
were  kindred  of  the  hitcatate  living,  other 
than  nonresident  aliens.  In  construing  the 
words,  "and  the  other  half  of  the  real  estate 
shall  descend  as  in  other  cases,"  they  must 
be  held  to  mean  that,  as  under  clause  3  there 
is  a  spouse  surviving,  the  other  cases  must 
be  those  where  there  is  no  spouse.  In  ex.imin- 
ing  the  statute  to  see  which  of  the  chiuses 
provides  for  the  "other  cases"  referred  to  in 
clause  3,  we  are  necessarily  Itanlted  to  those 
clauses  where  there  is  no  spouse.  Clauses  2, 
3,  and  5  cover  the  only  "cases"  of  Intestacy 
with  no  lineal  descendants  surviving,  and, 
therefore,  when  clause  3  refers  to  "other  cases 
where  there  is  no  child  or  children  or  descend- 
ants of  a  child  or  children,"  it  evidently  re- 
fers to  the  cases  provided  for  by  clauses  2  and 
5.  The  statute  of  descent  also  makes  a  dis- 
tinction between  the  inheritance  by  a  surviv- 
ing si^ouse  of  a  legitimate  and  that  of  an  Il- 
legitimate intestate.  In  the  case  of  the  sur- 
viving spouse  of  a  legitimate  intestate,  under 
clause  3  of  section  1,  as  we  have  seen,  the 
surviving  spouse  takes  one-half  of  the  real 
estate,  and  the  whole  of  the  personal.  Clause 
3  of  section  2  provides:  "An  Illegitimate  In- 
testate leaving  no  child  or  descendant  of  a 
child,  the  whole  estate,  personal  and  real,  shall 
descend  to  and  absolutely  vest  hi  the  widow 
or  surviving  husband."  If  the  legislature  had 
Intended  to  give  all  the  realty  to  the  surviving 
spouse  of  the  legitimate  Intestate,  is  it  proba- 
ble they  would  have  said  he  or  she  should 
take  half?  But,  If  such  was  the  intention, 
would  not  the  legislature  have  said,  as  in  the 
case  of  the  surviving  spouse  of  the  illegiti- 
mate intestate,  he  or  she  should  take  the 
whole  of  the  real  estate?  Under  clause  6, 
where  the  intestate  leaves  a  surviving  hus- 
band, and  no  khidred,  her  estate  descends  to 
the  husband.  This  is  the  section  under  which 
appellant  claims  all  of  the  real  estate  in  ques- 
tion, but  it  Is  manifest  that  his  claim  cannot 
be  sustained,  for  the  reason  tliat  the  Intestate 
left  kindred.  We  are,  therefore,  of  opinion 
that  appellant  did  not  inherit  all  the  real  es- 


Digitized  by 


Google 


ZIL) 


CHICAGO  Jb  A.  B.  CO.  y.  BALDBLDGE. 


269 


tate,  but  that  be  Inberita  one-half  as  his  ab- 
sulate  estate,  and  the  other  half  must  descend 
to  the  "next  of  kin,"  the  appellees,  under  the 
third  clause  of  section  1  of  the  statute,  sub- 
ject to  the  dower  and  homestead  of  appellant 
in  said  half.  The  decree  of  the  circuit  court 
is  afOrmed.    Decree  affirmed. 


an  lu.  22») 

CHICAGO  &  A.  B.   CO.  t.   BALDRIDGB, 

Treasurer. 

(Supreme  Court  of  Illinois.    Dec.  21,  1808.) 

MuKiciPAi.  Taxation—  Assesbmest  —  Validity  — 

LiBKART  Tax— CooiiTa— Judicial  Noticb. 

1.  Under  ReT.  St.  c.  24,  art.  8,  i  1,  and  chap- 
ter 120,  S  127,  requiring  the  county  clerk  to 
determine  the  rate  per  cent,  wliich  will  produce 
the  sum  directed  to  be  leried  on  city  property 
by  ordinance,  and  the  rate  on  the  assessed  val- 
uation of  taxable  property  that  will  produce  not 
less  than  the  amounts  certified  to  hfm,  he  may, 
in  fixing  the  rate  for  the  taxation  of  city  prop- 
erty, consider  the  amount  payable  to  the  col- 
lector of  taxes  for  his  serrices,  as  fixed  by  stat- 
ute, though  it  is  not  included  in  the  amount  di- 
rected to  be  levied  by  ordinance. 

2.  Rot.  St.  c.  24,  art.  8,  {  1,  prescribing  the 
manner  of  levying  general  city  taxes,  and  re- 
gtiicttng  the  aggregate  taxes  to  be  levied  for 
cities,  not  including  that  levied  to  pay  bonded 
indebtedness,  to  2  per  cent,  of  the  assessed  val- 
uation of  the  preceding  year,  does  not  preclude 
an  assessment  of  a  library  tax,  according  to 
section  1,  in  a  city  whose  population  exceeds 
10,000  inhabitants,  on  the  valuation  of  the 
current  year,  at  the  maximum  rate  allowed  by 
law,  as  Act  July  1,  1895,  amending  Library 
Act,  {  1,  provides  that  the  annual  library  tax  in 
dties  of  such  population  should  not  be  includ- 
ed in  the  aggregate  of  city  taxes  as  limited,  by 
article  8,  f  1. 

3.  The  courts  will  take  judicial  notice  of  the 
federal  census. 

Appeal  from  McLean  county  court;  Roland 
A.  Russell,  Judge. 

Application  by  William  J.  Baldridge,  treas- 
urer and  collector  of  McLean  county,  against 
tbe  Chicago  &  Alton  Railroad  Company,  for 
a  Judgment  against  defendant's  land  for  tax- 
es. From  an  order  overruling  certain  objec- 
tions to  the  application,  defendant  appeals. 
Affirmed. 

Chas.  L.  Capen  and  William  Brown,  for 
appellant  William  R.  Bach  and  Slgmund 
Livingston,  for  appellee. 

B0G6S,  J.  Objections  presented  by  the  ap- 
pellant company  to  the  application  of  the 
treasurer  and  ex  oflSclo  collector  of  taxes  for 
McLean  county  for  a  judgment  against  the 
property  of  the  appellant  company  within  the 
city  of  Bloomington  for  the  taxes  levied  by 
the  city  council  of  the  said  city  for  the  year 
1897  were  sustained  in  part  by  the  court, 
and  in  part  overruled,  and  judgment  entered 
against  the  appellant  company  accordingly. 
This  appeal  questions  the  correctness  of  the 
rulings  of  the  court  in  two  respects. 

It  appeared  the  county  clerk  so  estimated 
and  determined  the  rate  per  cent,  upon  the 
value  of  the  property  within  the  city,  as  as- 
sessed for  taxation  for  the  year  1887,  as  that 


it  would  produce  the  amount  of  the  taxes 
levied  and  certified  to  him  by  the  city  council^ 
and  also,  in  addition  thereto,  an  amount  suf- 
ficient to  pay  the  commission  allowed  by  the 
statute  to  the  collector  of  taxes  for  making 
the  collection.  The  court  sustained  the  ac- 
tion of  the  clerk,  and  this  ruling  is  first  oC 
the  two  errors  assigned  by  the  appellant  com' 
pany  as  for  error.  Section  1  of  article  8  of 
chapter  24  of  the  Revised  Statutes,  entitled 
"Cities,"  etc.,  provides  that  a  certified  copy 
of  the  ordinances  of  cities  making  appropria- 
tions, and  directing  the  levy  and  collection 
of  taxes,  shall  be  filed  with  the  county  clerk, 
and  that  It  shall  thereupon  become  the  duty 
of  such  county  clerk  to  ascertain  tbe  rate  per 
cent  which,  upon  the  total  assessable  valua- 
tion of  property  within  the  city,  will  pro- 
duce a  net  amount  not  less  than  the  amount 
directed  to  be  levied  by  the  ordinance,  and 
that  he  shall  extend  the  tax  therefor  upon 
the  books  of  the  collector  of  taxes.  Section  127 
of  chapter  120  of  tbe  Revised  Statutes,  entitled 
"Revenue,"  provides  that  the  county  clerk 
shall  estimate  and  determine  the  rate  per 
cent,  upon  the  assessed  valuation  of  taxable 
property  that  will  produce  not  less  than  the 
net  amount  of  the  several  sums  certified  to  him 
according  to  law.  Section  120  of  the  same 
chapter  provides  that  tbe  auditor  of  state 
shall  compute  and  certify  to  the  different 
county  clerks  In  the  state  such 'rates  per  cent 
as  will  produce  the  net  amount  of  state  taxes 
authorized  to  be  levied.  It  will  be  observed 
that  all  these  statutory  provisions  require  the 
rate  per  cent  of  the  levy  shall  be  so  estimat- 
ed as  that  it  will  produce  the  net  amount 
required  by  the  taxing  power.  In  Edwards 
V.  People,  88  111.  340,  we  had  occasion  to  de- 
termine the  power  and  duty  of  the  auditor 
of  public  accounts  under  the  provisions  of 
section  120,  before  mentioned;  and  tbe  conclu- 
sion reached  was,  that  officer  was  vested  with 
power,  and  it  was  his  duty,  to  determine 
the  rate  per  cent,  which  would  produce  the 
net  amount  required  to  be  raised,  exclusive 
of  tbe  cost  of  collection,  and  the  amount  of 
losses  and  deductions  which  would  probably 
occur.  This  construction  of  the  section  was 
approved  In  Trust  Co.  v.  Weber,  96  111.  346. 
No  reason  is  perceived  why  the  authority 
given  the  county  clerk  by  said  section  1  of 
article  8  of  chapter  24,  and  in  said  section 
127  of  the  revenue  act,  should  not  be  deemed 
at  least  sufficiently  broad  to  require  him  to  so 
compute  the  rate  per  cent  of  the  levy  as 
that  the  amount  produced  would  be  sufficient 
to  meet  the  sums  required  by  the  appropria- 
tion ordinance,  and  the  commissions  which 
the  statute  provides  may  be  retained  by  the 
collector  out  of  the  amounts  by  him  collected. 
The  commissions  allowed  the  collector  are 
established  by  law,  and  the  Inclusion  of  them 
by  the  clerk  does  not  Involve  the  exercise  by 
that  officer  of  any  judicial  function  or  taxing 
power,  or  even  discretion  or  judgment.  The 
alleged  error  is  not,  therefore,  well  assigned. 
Section  1  of  chapter  81,  entitled  "Libraries," 
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authorizes  the  city  council  of  the  city  of 
Bloomington  to  maintain  a  public  library  and 
reading  room  for  the  Inhabitants  of  the  city, 
and  to  levy  a  tax  for  that  purpose,  not  to  ex- 
ceed two  mlUa  on  the  dollar,  annually,  upon  all 
of  the  taxable  property  of  the  city;  such  tax 
to  be  levied  and  collected  In  like  manner 
with  the  general  taxes  of  the  city.  The  city 
coimcll  of  the  said  city  of  Bloomington  In 
the  year  1897  appropriated  a  certain  sum  for 
library  and  reading-room  purposes,  and  certi- 
fied the  same  to  the  county  clerk.  That  of- 
ficer determined  the  rate  per  cent  required 
to  be  extended  on  the  assessed  valuation  of 
taxable  property  In  the  city  for  the  year 
1807,  and  extended  the  tax  on  such  property 
as  so  valued.  The  aggregate  of  this  tax  ex- 
ceeded 2  per  cent  of  the  assessment  of  the 
preceding  year.  The  appellant  Insisted  In  the 
county  court,  and  such  Is  Its  second  assigned 
error  In  this  court  that  as  the  statute  au- 
thorizing the  imposition  of  the  tax  for  li- 
brary and  reading-room  purposes  provides 
that  such  tax  shall  be  levied  and  collected  in 
like  manner  with  the  general  city  taxes,  and 
that  as,  under  the  provisions  of  the  proviso 
to  said  section  1  of  article  8  of  chapter  24, 
the  amount  of  the  aggregate  taxes  to  be 
levied  for  city  purposes,  not  Including  that 
levied  to  pay  the  bonded  Indebtedness  of  the 
city  and  the  interest  thereon,  Is  restricted  to 
2  per  cent  of  the  assessment  of  the  preced- 
ing year,  the  tax  to  be  levied  and  collected 
for  library  and  reading-room  purposes  in  1897 
cannot  exceed  the  sum  which  would  be  rais- 
ed by  the  levy  of  a  tax  of  two  mills  upon  the 
dollar  of  the  valuation  of  the  property  within 
the  city  as  equalized  for  the  preceding  year. 
This  position  Is  not  tenable.  Section  1  of  the 
library  act  was  amended  by  an  act  of  the 
general  assembly  In  force  July  1,  1805,  by 
the  addition  of  a  proviso  to  the  effect  that  the 
annual  library  tax  in  cities  of  over  10,000 
inhabitants  should  not  be  Included  in  the 
aggregate  amount  of  city  taxes  as  limited  by 
the  proviso  to  said  section  1  of  article  8  of 
chapter  24  of  the  Revised  Statutes.  We  will 
take  Judicial  notice  of  the  federal  census,  and 
that  it  appears  from  said  census  that  the 
city  of  Bloomington  has  more  than  10,000  In- 
habitants. Hence  it  follows  that  the  limitations 
or  restrictions  of  the  proviso  to  said  section 
1  of  article  8  of  chapter  24  have  no  applica- 
tion or  reference  to  taxes  levied  for  library 
and  reading-room  purposes,  or  for  the  pay- 
ment of  bonded  Indebtedness  of  the  city,  or 
Interest  on  such  bonded  Indebtedness.  Sec- 
tion 1  of  article  8  of  chapter  24  (the  proviso 
excluded)  directs  the  manner  in  which  all 
city  taxes  shall  be  levied  and  collected.  The 
proviso  to  the  section  limits  the  amount  which 
the  city  council  may  appropriate  and  lawful- 
ly levy  for  certain  purposes,  but  does  not  pre- 
scribe or  attempt  to  prescribe  the  manner  or 
mode  of  levying  and  collecting  such  taxes. 
Taxes  are  levied  on  the  property  according 
to  the  valuation  for  the  current  year.  Peo- 
ple v.  Lake  Erie  &  W.  B.  Co.,  167  lU.  286,  47 


N.  E.  518.  Finding  neither  contention  of  the 
appellant  to  be  well  grounded,  the  Judgment 
Is. affirmed.    Judgment  affirmed. 


(177  in.  27) 
ROYAL  NEIGHBORS  OF  AMBBICA  T. 
BOMAN. 

(Supreme  Court  of  IlUnois.  Dec.  21,  1898.) 
Insuranck— Statbusnts  bt  Medicai.  Examinbb. 
The  medical  examiner  of  a  mutual  benefit 
society  is  the  agent  of  the  society,  notwith- 
standmg  conditions  to  the  contrary  in  the  ap- 
plication and  certificate;  and  where  he  fails  to 
insert  the  answers  to  questions  in  the  applica- 
tion as  given  by  the  assrured  his  act  is  Uie  so- 
ciety's, and  not  the  assured's. 

Appeal  from  appellate  court.  Third  district 
Bill  in  chancery  by  Joseph  E.  Boman  against 
the  Royal  Neighbors  of  America.  A  decree 
for  the  complainant  was  affirmed  in  the  appel- 
late court  (75  111.  App.  566),  and  the  defendant 
appeals.    Affirmed. 

Appellant  Is  a  fraternal  beneficiary  society, 
organized  as  a  corporation  under  the  laws  of 
the  state  of  Illinois,  and  has  a  local  camp  at 
Qulncy,  known  as  "Queen  of  the  West  Camp 
No.  51."  On  February  7,  1895,  Sarah  F.  Bo- 
man, wife  of  appellee,  being  then  a  member 
of  the  local  camp,  made  application  for  a  ben- 
efit certificate  at  the  office  of  Dr.  F.  S.  Meach- 
am,  who  was  at  that  time  the  duly-elected 
regular  medical  examiner  of  appellant  As 
such,  the  doctor  made  a  medical  examination 
of  Mrs.  Boman,  and  at  the  same  time  filled 
out  the  answers  to  the  questions  In  the  appli- 
cation blank.  On  May  10, 1895,  a  benefit  cer- 
tificate was  Issued  to  her  on  her  life,  by  ap- 
pellant, in  the  sum  of  $1,(X)0,  payable  at  her 
death  to  Joseph  E.  Boman,  appellee.  Mrs. 
Boman  died  May  29,  1896,  In  good  standing 
in  the  order.  The  required  proof  of  death  was 
made,  but  appellant  refused  to  pay  the  money 
provided  for  In  the  policy.  Appellee  then  filed 
his  biU  in  chancery  in  the  Adams  county  cir- 
cuit court  to  compel  the  order  to  levy  and 
collect  an  assessment  and  pay  to  him  tUe 
amount  of  the  certificate.  Appellant  answered 
the  bin,  and  Interposed  as  an  affirmative  de- 
fense that  Mrs.  Boman,  in  her  application  for 
the  benefit  certificate,  had  made  untrue  and 
fraudulent  answers  to  questions  in  relation  to 
her  previous  condition  of  health,  such  as,  un- 
der the  terms  of  the  contract,  would  forfeit 
all  rights  to  the  benefits  promised  In  the  cer- 
tificate. The  application  signed  by  Mrs.  Bo- 
man contains  the  following  clause:  "(34)  I 
have  verified  each  of  the  foregoing  answers 
and  statements,  adopt  them  as  my  own,  wheth- 
er written  by  me  or  not,  and  declare  and  war- 
rant that  they  are  full,  complete,  and  literally 
true,  and  I  agree  that  the  exact,  literal  truth 
of  each  shall  be  a  condition  precedent  to  any 
binding  contract  issued  upon  the  faith  of  the 
foregoing  answers,  and  I  hereby  constitute 
and  make  the  officers  of  the  local  camp  of  the 
Royal  Neighbors  of  America  who  have  aided 
In  making  this  application  my  agents  for  such 
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purpose.  I  further  agree  that  the  foregoing 
answers  and  statements,  together  with  the  pre- 
ceding declaration,  shall  form  the  basis  of  the 
contract  between  me  and  the  Royal  Neighbors 
of  America,  and  are  offered  by  me  as  a  con- 
sideration for  the  contract  applied  for,  and 
hereby  made  a  part  of  any  benefit  certificate 
that  may  be  issued  on  this  application,  and 
sliall  be  deemed  and  taken  as  a  part  of  such 
certificate;  that  this  application  may  be  refer- 
red to  In  said  benefit  certificate  as  the  basis 
thereof,  and  that  they  shall  be  construed  to- 
gether as  one  entire  contract;  and  I  further 
agree  that,  if  any  answer  or  statement  In  this 
application  Is  not  literally  true,  or  if  I  shall 
fail  to  comply  with  and  conform  to  any  and 
all  of  the  laws  of  said  Royal  Neighbors  of 
America,  whether  now  in  force  or  hereafter 
adopted,  that  my  benefit  certificate  shall  be 
void."  The  certificate  Issued  to  Mrs.  Soman 
contains  the  following:  "First.  That  the  ap- 
plication and  medical  examination,  which  Is 
made  a  part  hereof,  of  said  Sarah  F.  Boman 
for  membership  In  the  beneficiary  department 
of  this  order,  and  which  Is  on  file  in  the  office 
of  the  beneficiary  recorder,  and  Is  hereby  re- 
ferred to  and  made  a  part  of  this  contract  for 
benefit.  Is  true  In  all  respects,  and  that  the 
literal  truth  of  such  application,  and  each  and 
every  part  thereof,  shall  be  held  to  be  a  strict 
warranty,  and  to  form  the  only  basis  of  the 
liability  of  this  order  to  such  member  and  to 
his  beneficiary  or  beneficiaries,  the  same  as  If 
fully  set  forth  In  this  benefit  certificate.  Sec- 
ond. That  should  said  application,  and  each 
and  every  part  thereof,  not  be  literally  true, 
then  this  benefit  certificate  shall,  as  to  the 
member,  his  beneficiary  or  beneficiaries,  be  ab- 
solutely null  and  void."  It  appears  from  the 
evidence  that  after  the  medical  examiner  had 
filled  up  the  blanlis  in  the  application  Mrs.  Bo- 
man signed  it  without  reading  it.  The  an- 
swers, as  written  by  the  doctor,  to  some  of  the 
questions,  were  untrue;  but  the  chancellor,  in 
imssing  upon  the  facts  upon  the  hearing, 
found  that  Mrs.  Boman  made  truthful  answers 
to  the  questions,  but  that  the  answers  Inserted 
by  the  doctor"  were  not  those  given  by  her, 
and  that  he  was  acting  as  the  agent  of  the  de- 
fendant. The  circuit  court  rendered  a  decree 
against  appellant  for  the  sum  of  $1,043.50.  On 
appeal  to  the  appellate  court  the  decree  was 
there  affirmed,  and  appellant  now  prosecutes 
this  further  appeal. 

J.  G.  Johnson  and  J.  W.  White,  for  appel- 
lant   Hamilton  &  Woods,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
questions  presented  for  decision  In  this  cause 
arise  upon  the  construction  and  effect  to  be 
given,  under  the  circumstances  of  this  case, 
to  the  foregoing  clauses  contained  In  the  ap- 
plication and  certificate.  It  Is  contended  on 
l>ehalf  of  appellant  that  by  the  terms  of  the 
application  appellee  is  estopped  from  assert- 
ing that  Dr.  Meacham  was  the  agent  of  the 
order,  and  not  of  the  applicant  for  the  certifi- 


cate. Evidence  was  admitted  on  the  hearing, 
over  the  objection  of  appellant,  to  establish 
the  real  position  of  the  medical  examiner  in 
relation  to  applications  for  benefit  certificates. 
The  question  as  to  whose  agent  Dr.  Meacham 
was  Is  one  of  fact,  to  be  determined  from 
all  the  evidence  bearing  on  that  subject,  and 
not  merely  from  the  statement  in  the  applica- 
tion that  he  was  the  agent  of  the  assured. 
The  question  is  open  to  inquiry,  and  may 
be  shown  by  parol,  notwithstanding  the  ex- 
press stipulation  that  be  was  to  be  regarded 
as  the  agent  of  appellant.  Insurance  Co.  v. 
Bell,  166  111.  400,  45  N.  E.  130;  Insurance  Co. 
V.  Horton,  170  lU.  258,  48  N.  E.  955;  Insur- 
ance Co.  V.  StOCl£S,  149  lU.  319,  36  N.  E.  408. 
The  supreme  court  of  Tennessee,  In  a  case 
very  similar  to  this,  held  that  one  who  acts 
as  a  medical  examiner  for  an  Insurance  com- 
pany, which  ratifies  his  examination  of  an 
applicant,  is  its  agent  In  respect  to  such  ex- 
amination, notwithstanding  a  recital  In  the 
application  that  he  shall  be  regarded  as  the 
agent  of  the  applicant  as  to  all  statements 
made  by  the  latter.  Knights  of  Pythias  v. 
CogbUl  (Tenn.  Sup.)  41  S.  W.  343.  While 
such  stipulations  are  now  usually  Inserted 
either  In  the  application  or  in  the  policy,  yet 
they  cannot  change  the  facts,  and  where  a 
duly-appointed  agent  of  the  company  acts  In 
Its  behalf,  within  the  scope  of  his  authority 
as  otherwise  determined,  his  acts  are  binding 
upon  the  company.  See  11  Am.  &  Eng.  Enc. 
Law,  334,  and  cases  there  cited.  We  perceive 
no  sound  ground,  on  the  testimony,  to  reverse 
the  finding  of  the  chancellor  that  Dr.  Meach- 
am, at  the  time  he  received  Mrs.  Boman's 
application,  was  the  agent  of  appellant 

Appellant  contends  that  It  was  the  duty  of 
the  applicant  to  read  the  application,  and  to 
know  what  she  signed,  and,  failing  to  do  so, 
the  beneficiary  is  estopped  from  questioning 
the  truth  of  the  answers  therein  contained; 
and  the  case  of  Insurance  Co.  ▼.  Fletcher. 
117  U.  S.  519,  6  Sup.  Ct  837,  Is  cited  In  sup- 
port of  this  view.  The  case  cited,  and  all 
cases  which  follow  its  doctrine,  proceed  ni>on 
the  ground  that  the  assured  cannot  escape 
the  duty  of  reading  the  application,  which 
must  be  the  basis  upon  which  his  Insurance 
will  rest;  but  the  majority  of  the  various 
state  courts,  for  good  reasons,  as  we  think, 
seem  not  to  have  adopted  the  views  therein 
expressed.  Whether  the  beneficiary  should 
be  estopped  from  questioning  the  truth  of 
the  answers  contained  in  the  application  also 
depends  upon  the  peculiar  facts  of  each  case, 
and  the  relation  of  the  parties.  As  Is  well  said 
on  this  subject  In  a  note  to  Wheaton  v.  In- 
surance Co.  (Cal.)  9  Am.  St.  Rep.  234  (s.  c.  18 
Pac.  758):  "The  ground  thus  taken,  though 
defensible  when  viewed  in  connection  with 
ordinary  contracts  and  writings,  Is  more  ques- 
tionable when  used  to  support  the  claim  that 
the  assured,  rather  than  the  Insurer,  shall 
suffer  from  the  fraud  of  the  latter's  agents. 
It  Is  notorious  that  contracts  of  Insurance  are, 
on  the  part  of  the  assured,  entered  into  with- 
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out  the  advice  of  counsel,  and  chiefly  apon 
the  representations  of  the  agents  of  the  In- 
surer. Such  agent  Is  justly  looked  upon  as 
the  accredited  agent  of  the  company,  In  whom 
It  has  confidence,  and  holds  out  as  worthy 
of  the  confidence  of  Us  patrons.  Further- 
more, the  assumption  Is  perfectly  natural 
that  he  knows  Just  what  Information  his 
principal  desires,  and  in  what  language  it 
may  be  best  expressed;  and  human  nature 
must  be  far  different  from  what  it  la  now 
before  the  average  applicant  for  Insurance 
can  be  taught  that  he  must  be  deaf  to  the' 
representations  of  the  agent  while  he  sharp- 
ens his  comprehension  and  applies  It  to  the 
careful  scrutiny  of  the  insurance  stationery, 
which,  even  without  the  suggestion  of  the 
agent,  it  is  impossible  for  him  to  regard  as 
other  than  a  mere  'matter  of  form.' "  So,  In 
this  case,  when.  In  answer  to  the  question  as 
to  whether  or  not  she  had  ever  had  bron- 
chitis, Mrs.  Soman  told  him  she  bad  had  an 
attaclc  of  "acute  bronchitis,"  and  Dr.  Meach- 
am  said  "it  was  of  no  consequence,"  and  in- 
serted "No"  In  answer  to  the  question,  she 
had  a  right  to  rely  on  his  statement,  on  the 
theory  that  he  knew  just  what  Information 
his  principal  desired,  and  how  It  should  be 
expressed.  He  was  acting  in  the  Interests 
of  the  order,  and  his  knowledge  must  be  held 
to  be  the  knowledge  of  the  principal.  It  was 
his  duty  to  ascertain  the  actual  facts  about 
this  risk,  and  bis  report  to  the  company  must, 
where  no  fraud  or  intent  to  deceive  on  the 
part  of  the  applicant  is  shown,  t>e  conclusive 
upon  it.  Where  one  makes  true  a^iswers  to 
the  questions  in  an  application  for  Insurance, 
the  validity  of  the  insurance  Is  not  affected 
by  the  falsity  of  the  answers  Inserted  by  the 
agent  of  the  company,  even  though  the  ap- 
plication contained  a  stipulation  that  the 
agent  took  the  application  as  the  agent 
of  the  Insured.  Bernard  v.  Insurance  Ass'n 
(Sup.)  39  N.  Y.  Supp.  356;  Clubb  v.  Ac- 
cident Co.,  97  Ga.  502,  25  S.  B.  333;  In- 
surance Co.  T.  Wilkinson,  13  Wall.  222;  In- 
surance Co.  V,  Fish,  71  111.  620.  Under  the 
circumstances  of  this  case  the  beneficiary  Is 
not  estopped  to  question  the  truth  of  the 
statements  made  in  the  application,  and'  the 
finding  of  the  chancellor  In  that  respect  was 
correct  We  are  satisfied  the  decree  of  the 
circuit  court  finding  in  favor  of  appellee,  and 
its  afllrmanee  In  the  appellate  court,  are  right. 
Decree  aflirmed. 


(176  111.  555) 
BURKE  V.  CARLINVILLB  WATER  CO. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 
KiBCTMBXT— When  Libs. 
Ejectment   will   not   lie   where   defendant 
deepened,  by  a  dam  below  plaintiffs  land,  the 
channel  of  a  creek  crossing  it,  on  the  theory 
that  Buch  damming  of  the  water  back  was  a 
taking  of  plaintiffs  Innd. 

Appeal  from  circuit  court,  Macoupin  coun- 
ty;  Roi>ert  B.  Shirley,  Judge. 


Ejectment  by  Don  A.  Burke  against  the 
Carllnvllle  Water  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

F.  H.  Chapman,  for  appellant  Bell  &  Bar- 
ton, for  appellee. 

OABTWBIGHT,  J.  the  appellant  brought 
this  suit  in  ejectment  against  the  appellee  to 
recover  possession  of  the  bed  and  banks  of 
Macoupin  creek  across  the  N.  W.  %  of  the  N. 
E.  %  of  section  8,  township  9,  range  7,  In 
Macoupin  county.  Appellee  pleaded  the  gen- 
eral issue,  and  farther  pleads  that  it  was  not 
In  possession  of  the  premises  sought  to  be 
recovered,  that  it  claimed  no  title  or  interest 
therein,  and  that  no  demand  for  possession 
was  made  by  appellant  before  suit  The  Jury 
was  waived,  and  on  a  trial  before  the  court 
it  was  proved  that  plaintiff  was  the  owner  of 
said  tract  of  land.  Including  Macoupin  creek, 
which  flowed  across  It;  that  said  creek  was 
of  a  width  of  from  8  to  6  rods,  and  the  banks 
were  from  6  to  12  feet  high;  that  defend- 
ant had  built  a  dam  across  the  creek  about 
2  miles  down  stream  from  plaintiff's  land; 
and  that  in  consequence  of  the  erection  of 
the  dam  the  water  was  deeper  in  the  channel 
of  the  creek  across  plaintiff's  land,  and  was 
more  difficult  to  cross.  Plaintiff  submitted 
to  the  court  propositions  of  law  based  upon 
these  facts,  and  stating  that  such  damming 
of  the  water  back  was  a  taking  of  his  land, 
and  that  he  was  entitled  to  a  Judgment  for 
its  possession.  The  court  refused  said  prop- 
ositions, found  the  defendant  not  guilty,  and 
rendered  Judgment  against  plaintiff  for  costs. 

The  only'  effect  of  the  dam  was  that  the 
water  stood  in  the  channel  of  the  creek  on 
plaintiff's  land,  within  the  banks  of  the  creek, 
at  a  greater  depth  than  before  the  dam  was 
built  Neither  the  water  nor  the  land  was 
In  the  possession  of  the  defendant  and  it 
neither  bad  nor  claimed  any  right  to  the 
same.  If  the  writ  of  possession  provided  by 
the  statute  in  case  of  a  recovery  in  ejectment 
should  be  issued,  it  would  be  Impossible  for 
the  sheriff  to  deliver  possession  by  reducing 
the  water  In  the  channel  to  its  former  level. 
The  land  and  water  were  already  In  the  pos- 
session of  the  plaintiff.  It  is  plain  that  there 
could  be  no  remedy  by  ejectment  The  flnd- 
ing  and  Judgment  were  clearly  right  and 
the  Judgment  la  affirmed.  Judgment  affirm- 
ed. 


(m  in.  uo) 
ILLINOIS  CENT.  R.  CO.  ▼.  DAVENPORT. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 
Cakribrs— Preioht  Thais— EjECTioy  of  Passkx- 

OER— TUBSPASSEK— PlEADISG— PkOOF— ISSTRCO- 

TIOS8— Review— Waiver  op  Error- Court  op 
Appeals— CoNci.usivESEas  op  Judomes't. 

1.  Where  the  briefs  of  counsel  make  no  ref- 
erence to  the  rulings  of  the  court  in  RdmittinR 
evidence,  all  errors  of  that  nature  will,  on  ap- 
peal, be  considered  as  waived. 

2.  On  appeal  from  a  Judgment  i£  an  actioa 
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for  wrongful  ejection  of  a  passenger,  the  su- 
preme court  will  not  determine  ■svhetiier  the 
evidence  was  snfBcient  to  show  that  the  rela- 
tion of  passenger  and  carrier  existed. 

3.  One  who,  on  purchasing  a  ticliet,  was  in- 
formed by  the  station  agent  that  it  entitled 
him  to  ride  on  a  freight  train,  which,  under  the 
company's  regulations,  was  not  allowed  to  car- 
ry passengers,  was  not,  on  entering  such  train, 
a  trespasser,  whom  the  trainmen  could  forcibly 
eject  after  the  train  had  started,  without  ad- 
vising him  of  the  regulation,  and  giving  him  an 
opportunity  to  alight. 

4.  The  verdict  of  a  jury,  accepted  by  the 
court  of  appeals,  is,  on  appeal  to  the  supreme 
court,  conclusive  on  questions  of  fact,  unless 
the  verdict  was  the  result  of  erroneous  instruc- 
tions, 

5.  In  an  action  for  wrongful  ejection  of  a 
passenger  from  a  freight  train,  and  assault  by 
the  trainmen,  in  which  the  question  of  the 
duty  of  a  passenger  to  comply  with  the  com- 
pany's regulations  in  entering  a  car  provided 
for  passengers,  and  at  the  door  for  the  use  of 
passengers,  was  not  involved,  it  was  not  error 
to  omit  to  instruct  on  that  issue. 

6.  In  an  action  for  wrongful  ejection  from 
defendant's  train,  it  is  not  essential  to  a  recov- 
ery that  the  plaintiff  prove  that  the  train  was 
running  at  the  speed  alleged  in  his  declaration. 

7.  An  instruction  reciting  allegations  com- 
prising the  material  allegations  of  the  declara- 
tion, and  directing  the  jury  to  find  for  plaintiff 
if  they  believe  that  material  allegations  of  the 
declaration  are  true,  does  not  submit  to  the 
jury  the  question  of  law  as  to  what  are  the 
material  allegations. 

8.  An  Instruction  that  If  the  plaintiff  was 
wrongfully  ejected  from  the  train,  as  charged 
in  the  declaration,  and  the  ejection  was  wrong- 
ful, plaintiff  is  entitled  to  exemplary  damages, 
does  not  assume  that  the  ejection  was  wron'g- 
fuL  as  charged  in  the  declaration. 

9.  In  an  action  for  wrongful  ejection  from  a 
train  and  assault  by  the  trainmen  an  instruc- 
tion that  "in  actions  of  this  kind,  where  a  wan- 
ton and  cruel  assault  is  made,  exemplary  dam- 
ages may  be  allowed."  Is  not  erroneous,  as  as- 
suming that  an  assault  was  made. 

10.  The  judgment  of  the  appellate  court  is  con- 
clasive  on  the  question  of  excessive  damages. 

Appeal  from  appellate  court.  Third  dis- 
trict. 

Action  by  John  L.  Davenport  against  the 
Illinois  Ceutral  Railroad  Company.  From 
Judgment  for  plaintiff,  affirmed  by  the  ap- 
pellate conrt  (75  111.  App.  679),  defendant  ap- 
peals.   Affirmed. 

The  following  Instructions  were  given  for 
the  plaintiff:  "(1)  A  railroad  company  Is  un- 
der obligations  to  carry  Its  passengers  safe- 
ly and  properly,  and  to  treat  them  respect- 
fully; and.  If  the  company  intrusts  this  duty 
to  servants,  the  law  holds  the  company  re- 
sxranslble  for  the  manner  In  which  such  serv- 
ants execute  this  trust  (2)  A  railroad  com- 
pany must  not  only  protect  Its  passengers 
lawfully  upon  Its  trains  against  violence  and 
assaults  of  strangers,  but  also  against  the 
violence  and  assaults  of  Its  own  servants  or 
employ<!s.  If  this  protection  is  not  given, 
and  the  passenger  Is  assaulted  and  unlaw- 
fully expelled  from  the  train  by  the  em- 
ployes of  the  company  In  charge  of  the  train, 
the  company  will  be  liable  for  such  unlawful 
acts  of  Its  employes  and  the  Injuries  occa- 
sioned thereby.  (3)  If  the  jury  believe  from 
a  preponderance  of  the  evidence  that  upon 


the  occasion  In  question  the  plaintiff  In  this 
case  went  to  the  station  agent  nt  Maroa,  at 
the  station;  that  the  train  In  question  was 
then  at  the  station,  about  to  leave,  going 
south  to  Emery;  that  the  plaintiff  then  in- 
quired of  the  agent  If  that  was  the  train  for 
him  to  take  for  Emery,  and  he  Informed 
him  that  It  was;  that  he,  relying  on  the  in- 
formation thus  received,  purchased  a  ticket, 
and  thereupon  got  upon  the  said  train,  in  a 
peaceable  and  orderly  manner,  and  with  due 
care  and  caution,  and  was  quietly  and  or- 
derly passing  along  the  train  to  the  caboose; 
that  the  train  thereupon  started  from  the 
station  to  Emery;  that  while  the  train  was 
under  headway,  and  moving  towards  Emery, 
two  of  the  brakemen,  employes  of  the  de- 
fendant, on  said  train.  In  the  general  dis- 
charge of  their  duties,  came  to  the  plain- 
tiff, and  ordered  him  from  the  train,  and 
after  being  informed  that  the  plaintiff  had 
a  ticket,  and  was  directed  by  the  station 
agent  to  get  upon  that  train,  forcibly  and 
violently  ejected  him  from  the  train,— then, 
In  such  event  of  the  proofs,  the  plaintiff 
would  be  enUUed  to  recover.  (4)  In  case  No. 
15,688,  Davenport  sues  the  defendant,  and 
sets  forth  and  claims  in  his  declaration  that 
on  the  25th  day  of  February,  1896,  the  de- 
fendant was  running  and  operating  a  rail- 
road between  Maroa  and  Emery,  In  tbis 
county;  that  upon  that  day  he  had  lawfully 
gotten  upon  one  of  the  trains  of  the  de- 
fendant, as  a  passenger  to  go  from  Maroa 
to  Emery;  that,  while  he  was  lawfully  upon 
the  said  train  as  such  passenger,  by  serv- 
ants of  the  defendant  In  charge  of  the  said 
train,  and  while  said  train  was  running,  he 
was  unlawfully,  forcibly,  cruelly,  and  wick- 
edly ejected  from  said  train,  and  was  there- 
by greatly  Injured.  Now,  If  the  Jury  be- 
lieves from  a  preponderance  of  the  evidence 
that  the  material  allegations  in  the  plaintiff's 
declaration  are  true,  then  It  will  be  your 
duty  to  find  a  verdict  In  bis  favor.  (5)  If 
the  Jury  believe  from  a  preponderance  of  the 
evidence,  not  only  that  the  plaintiff  was 
wrongfully  ejected  from  the  train  as  charged 
in  the  declaration,  but  that  the  ejection  was 
wanton,  willful,  and  malicious,  and  with 
a  reckless  and  cruel  disregard  of  his  safety, 
then,  under  the  law,  in  the  assessment  of 
damages  yon  are  not  limited  to  the  actual 
injury  sustained  by  the  plaintiff  by  being  so 
expelled,  but  yon  have  a  right  to  assess  dam- 
ages in  the  way  of  punishment  (6)  It  Is 
the  law  of  this  state  that  in  actions  of  this 
kind,  where  a  wanton,  willful,  or  cruel  as- 
sault Is  made,  the  Jury  have  the  right  to  go 
beyond  the  actual  damages  by  way  of  pun- 
ishment The  law  has,  for  the  repose  and 
good  of  society,  authorized  the  Jury  to  give 
exemplary  damages  where  a  trespass  is 
wanton,  willful,  or  malicious,  or  where  it 
is  accompanied  by  such  acts  of  Indignity  as 
to  show  a  reckless  disregard  of  the  rights  of 
others,  as  a  punishment  for  the  wrong,  and 
to   deter  others   from   the  perpetration   of 
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Bucb  acts,  not  exceeding  the  amount  claimed 
In  the  declaration." 

I.  A.  Buckingham,  tor  appellant  Mills 
Bros.,  for  appellee. 

BOGGS,  J.  The  brlefS  of  counsel  make  no 
reference  to  the  rulings  of  the  court  as  to 
the  admissibility  of  evidence,  and  all  assign- 
ments as  for  error  of  that  nature  are  deemed 
waived. 

It  is  not  contended  any  ruling  of  the  court 
in  passing  on  the  Instructions,  or  otherwise. 
Improperly  defined  the  relation  of  passenger 
or  carrier.  The  court  was  not  called  upon 
to  Instruct  the  Jury  the  evidence  was  Insuf- 
ficient to  support  the  verdict  for  appellee; 
hence  that  question  does  not  arise  upon  this 
record.  We  cannot  consider  whether  the 
facts  disclosed  by  the  evidence  were  or  were 
not  sufficient  to  establish  that,  as  a  matter 
of  fact,  the  relation  of  passenger  and  car- 
rier existed. 

In  order  to  determine  alleged  errors  in  the 
rulings  of  the  court  on  the  matter  of  instruc- 
tions, we  may  make  the  following  reference 
to  the  facts:  The  appellee  purchased  from 
the  appellant's  regidar  ticket  and  station 
agent  at  Maroa  a  ticket  entitling  him  to 
ride  on  appellant's  train  from  Maroa  to  Eme- 
ry. The  train  In  question,  a  freight  train, 
with  a  caboose  attached,  was  then  at  the 
depot  at  Maroa.  The  said  ticket  agent  In- 
formed the  appellee  the  ticket  entitled  him 
.to  ride  on  that  train.  Appellee  went  upon 
the  train,  believing,  in  good  faith,  he  was 
lawfully  entitled  to  take  passage  thereon. 
The  regulations  of  the  company  did  not  per- 
mit persons  to  be  carried  on  the  train  as  pas- 
sengers without  a  special  permit  from  the 
superintendent.  The  appellee,  having  enter- 
ed the  train  by  direction  of  the  station  agent 
of  the  company,  and  without  notice  that  pas- 
sengers were  not  carried  upon  It,  did  not  go 
upon  the  train  as  a  trespasser.  He  was,  at 
least,  entitled  to  be  regarded  as  lawfully  up- 
on the  train  until  advised  of  the  regulation, 
and  given  an  opportunity  to  alight  there- 
from with  safety.  His  contention  that  he 
was  assaulted  by  appellant's  brakeman,  act- 
ing with  the  knowledge  and  under  the  direc- 
tion of  Its  conductor,  and  by  such  brakeman 
forcibly  and  maliciously  knocked  or  thrown 
from  the  train,  was  accepted  by  the  jury,  the 
trial  court,  and  the  appellate  court  as  having 
been  established  by  the  evidence.  We  must 
BO  accept  it,  unless  it  appears  the  Jury  were 
led  to  that  conclusion  by  erroneous  Instruc- 
tions of  the  court 

The  case  for  appellee,  upon  the  pleadings 
and  proof,  being  that  he  was  intentionally  as- 
saulted and  knocked  or  thrown. from  the  train 
by  appellant's  brakeman,  acting  under  the 
direction  of  the  conductor,  it  is  unimportant 
to  determine  whether  the  Jury  were  correct- 
ly instructed  as  to  the  degree  of  care  and  dil- 
igence which  the  law  requires  a  carrier  to 
observe  In  transporting  a  passenger.   Nothing 


in  the  pleadings  or  testimony  had  reference 
to  an  assault  by  other  persons  than  appel- 
lant's brakeman,  and  for  this  reason  the  cor- 
rectness of  the  rule  declared  by  the  Instruc- 
tions as  to  the  duty  of  a  carrier  to  protect 
passengers  from  the  assaults  of  persons  other 
than  the  employ^  of  the  company  cannot  be 
regarded  as  important  for  determination.  The 
duty  of  persons  desiring  to  be  received  as 
passengers  upon  a  train  to  enter  a  car  pro- 
vided for  passengers,  and  at  the  door  pro- 
vided for  the  use  of  passengers,  was  not  in- 
volved; and  the  omission  of  reference  In  the 
instructions  to  such  alleged  duty  could  not 
be  regarded  as  error  of  reversible  ciiaractec 
It  was  not  essential  to  the  proper  determina- 
tion of  the  right  of  the  appellee  to  recover 
that  he  should  prove  that,  at  the  time  he  was 
removed  irom  the  train,  the  train  was  moving 
at  the  rate  of  speed  alleged  In  either  count  of 
the  declaration,  or  at  any  other  rate  of  speed. 
The  rate  of  speed  of  the  train  was  important 
only  BO  far  as  it  operated  to  show  the  dan- 
gers which  would  attend  a  violent  expulsion 
from  the  train,  and  thereby  to  cliaracterize 
the  act  of  ejection  and  the  motives  of  the 
brakeman  at  the  time.  These  observations 
dispose  of  the  objections  to  the  first  second, 
and  third  instructions  given  on  behalf  of  the 
appellee. 

The  fourth  Instruction  advised  the  Jury  the 
plaintiff's  declaration  contains  certain  speci- 
fied allegations,  being  In  fact  the  material 
allegations  of  that  pleading,  and  In  the  con- 
cluding sentence  directs  the  Jury,  If  "they 
believe,  from  a  preponderance  of  the  evi- 
dence, the  material  allegations  of  the  plaln- 
tiCTs  declaration  are  true,  the  verdict  should 
be  In  favor  of  the  plaintiff."  The  Jury  could 
but  understand  from  this  Instruction  thab 
the  material  allegations  of  the  declaration 
wei^e  those  recited  In  the  preceding  portion 
of  the  instruction;  and  the  Instruction  is 
not  open  to  the  criticism  that  it  pubmitted  to 
the  Jury  a  question  of  law  as  to  which  of  the 
allegations  in  the  declaration  were  material. 

The  complaint  as  to  the  fifth  Instruction 
given  for  the  appellee  is  that  It  assumes  the 
appellee  was  ejected  from  the  train,  as  char- 
ged In  the  declaration.  The  instruction  ought 
not  be  given  that  Interpretation.  The  pur- 
pose of  the  Instruction  was  to  advise  the  Jury 
that  If  they  believed,  from  the  preponderance 
of  the  evidence,  the  appellee  was  ejected  from 
the  train  with  wanton,  willful,  malicious,  and 
reckless  disregard  as  to  the  injuries  likely  to  be 
inflicted  upon  him  thereby,  his  right  of  recovery 
was  not  limited  to  any  actual  Injury  sustain- 
ed by  him,  but  the  Jury  had  the  power  to 
award  him  exemplary  damages.  We  do  not 
think  the  phraseology  of  the  instruction, 
which,  it  must  be  confessed,  was  not  well  or 
accurately  chosen,  was  such  as  to  intimate 
to  the  Jury  they  should  accept  the  appel- 
lee's theory,  that  he  had  been  ejected  from 
the  train,  except  they  believed  such  theory  to 
be  true  from  a  preponderance  of  the  evidence. 

The  purpose  of  the  sixth  instruction  was 
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tlie  same  as  that  of  the  fifth,  and  nothing  In 
It  ought  have  been  understood  by  the  Jury 
as  an  assumption  on  the  part  of  the  court  that 
a  wanton,  willful,  cruel  assault,  or  an  assault 
of  any  character,  had  been  made  upon  the 
appellee. 

That  the  damages  are  not  excessiye  Is  con- 
clusively determined  by  the  Judgment  of  the 
appellate  court  The  judgment  of  the  appel- 
late court  is  affirmed.   Judgment  affirmed. 


(m  III.  1S5) 


BGGEBS  T.  FOX. 


(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

WiTNKSS— iNQRimNATINO  TeSTIMONT — WaIVBB  OW 

FuiviutGB— Election  Contest— Eti- 

DEKCE — BaIXOTS. 

1.  While  a  person  who  has  voted  illegally  at 
an  election  cannot  be  compelled  to  testify  in  a 
contest,  yet  he  may  waive  his  privilege,  and, 
if  he  neither  claimed  exemption,  nor  refused 
to  testify,  his  evidence  should  be  received. 

2.  Where  a  voter  appeared  as  a  witness  in  an 
election  contest,  and  testified  without  objection 
to  facts  showing  he  had  voted  illegally,  it  was 
error  for  the  court  to  refuse  to  permit  him  to 
testify  for  whom  he  voted,  since,  having  al- 
ready exposed  his  crime,  the  answer  to  the 
question  would  neither  add  to  nor  detract  from 
the  evidence  already  given. 

3.  A  person  wlio  had  voted  illegally  was  pro- 
duced as  a  witness  in  an  election  contest,  and 
declined  to  testifjr,  but,  when  asked,  "For  what 
reason?"  said,  "I  have  no  particular  reason." 
Held,  that  the  witness  thereby  waived  his  priv- 
ilege, and  that  the  court's  refusal  to  compel 
him  to  testify  was  error. 

4.  While  a  court  may  advise  a  witness  that 
he  is  not  required  to  give  evidence  in  an  elec- 
tion contest  which  would  incriminate  him  of 
illegal  voting,  the  witness  should  then  be  left 
free  to  waive  his  privilege.  The  court  has  no 
right  to  do  anything  further  which  might  pre- 
vent the  witness  from  testifying  if  he  would. 

5.  Where  one  who  had  voted  illegally  at  an 
«Iection  refused  to  testify  in  a  contest,  his  af- 
fidavit, voluntarily  made  three  days  after  the 
«lection,  in  which  he  said  he  had  "unthoughted- 
ly  voted  twice  at  said  election,"  and  each  time 
voted  the  Republican  ticlcet,  is  admissible  to 
show  that  fact,  because  of  which  both  ballots 
were   invalidated. 

6.  Where  election  judges  left  the  ballots,  aft- 
«r  they  were  counted,  m  the  town  hall  until 
the  second  day  after  the  election,  to  which  oth- 
«r8  had  access,  instead  of  sealing  them  up  and 
delivering  them  to  the  officer  to  whom  the  poll 
books  are  required  to  be  delivered,  as  required 
by  Bllection  Law,  c.  46,  S  59  (Kurd's  Rev.  St. 
1889,  p.  613),  the  burden  is  on  a  candidate 
claiming  to  mtroduce  them  in  evidence  in  an 
election  contest  to  prove  that  they  were  not  al- 
tered before  they  were  in  fact  properly  deliv- 
ered, before  they  can  be  received. 

Appeal  from  Fulton  county  court;  S.  H. 
Armstrong,  Judge. 

This  was  a  petition  brought  by  Elijah  M. 
Eggers  In  the  county  court  of  Fulton  county 
against  I.  O.  Fox  to  contest  his  election  to 
the  office  of  town  cleric  of  Young  Hickory 
township  at  the  annual  town  election  held 
April  5,  1898.  It  Is  alleged  in  the  petition 
that  appellant  was  an  elector  In  the  town  of 
Young  Hickory  on  April  5,  1898;  that,  an  elec- 
tion was  held  oa  that  day  in  said  town  for 
town  clerk  and  other  town  officers;  that  the 
polls  were  opened  according  to  law;  that  bal- 


lots were  received  at  said  election  for  the 
office  of  town  clerk  and  other  town  officers; 
that  after  the  polls  were  closed  a  count  was 
made  by  the  judges  of  election  of  the  votes 
cast  for  town  clerk  and  other  town  officers, 
and  a  certificate  made;  that  at  said  election 
appellant  was  the  Democratic  candidate  and 
I.  C!.  Fox,  appellee,  was  the  Republican  can- 
didate for  the  office  of  town  clerk  aforesaid; 
that  Fox  received  128  votes  and  Eggers  126 
votes  for  such  office  of  tovni  clerk,  as  the  re- 
sult was  declared  by  said  Judges;  that  Fox 
was  declared  elected,  received  a  certificate  of 
election,  qualified,  and  entered  into  the  pos- 
session of  said  office;  that  at  said  election 
one  James  Reid  voted  twice,  and  each  time, 
by  properly  marldng  his  ballot  with  a  cross 
within  the  circle  at  the  head  of  the  Repub- 
lican ticket,  voted  the  straight  Republican 
ticket;  that  the  judges  of  said  election  count- 
ed both  of  the  ballots  so  c&st  by  said  Reid 
for  said  Fox  when  neither  of  said  ballots 
should  have  been  counted  for  any  one;  that 
one  ballot  Improperly  marked,  and  that  should 
not  have  been  counted  for  any  one,  was  by 
said  judges  counted  for  Fox;  that  votes  were 
cast  by  illegal  voters  for  Fox,  and  counted 
for  him;  that  appellant  received  the  majori- 
ty of  the  legal  votes  cast  at  said  election  for 
the  office  of  town  clerk  aforesaid.  The  peti- 
tioner prayed  for  a  recount  of  said  ballots, 
and  that  he  may  be  declared  and  adjudged 
lawfully  elected  town  clerk,  and  duly  install- 
ed in  said  office,  and  said  Fox  be  ousted  there- 
from. The  defendant  put  in  an  answer.  In 
which  be  alleged  that  he  was  duly  elected 
town  clerk,  and  denied  the  material  allega- 
tions of  the  petition.  To  the  answer  petition- 
er filed  a  replication,  and  on  a  hearing  before 
the  court  on  the  pleadings  and  evidence  an  or- 
der was  entered  dismissing  the  petition,  and 
plaintiff  appeals.    Reversed. 

Harry  M.  Waggoner  and  Marvin  T.  Robin- 
son, for  appellant  C!hiperfleld,  Grant  tt  Chlp- 
erfleld,  for  appellee. 

CRAIG,  J.  (after  stating  the  facts).  On  the 
hearing  in  the  county  court,  what  purported 
to  be  the  ballots  cast  at  the  election,  the  poll 
books,  tally  list,  and  the  certificate  of  the 
judges  of  election  were  read  in  evidence.  The 
certificate  of  the  judg^es  of  eleGtl<Mi  showed 
that  E,  M.  Eggers  received  126  votes  and  I. 
C.  Fox  128  votes  for  town  clerk,  and  that 
said  Fox  was  declared  elected.  The  tally  list 
showed  126  votes  cast  for  Eggers  and  128  for 
Fox.  The  poll  book  showed  J.  M.  C.  Collard 
as  voter  No.  48  on  the  list  of  voters.  Collard 
was  called  as  a  witness,  and  testified:  "I 
voted  at  the  election  held  in  Toung  Hickory 
township,  Fulton  county,  Illinois,  on  the  5th 
day  of  April,  1898.  Had  lived  in  Young  Hickory 
township  from  February  18,  prior  to  the  5th 
day  of  April,  189a  Prior  to  that  time  I  lived 
in  Knox  county.  I  moved  from  Knox  county 
to  Fulton  county,  February  18,  1898."  The 
witness  was  then  asked,  "What  ticket  did  you 
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on. 


vote?"  The  qaeetlon  was  objected  to,  and 
tbe  objection  sustained.  Thereupon  the  fol- 
lowing question  was  asked:  "For  whom  did 
you  vote  for  town  clerk  on  tbe  5th  day  of 
April,  1898,  at  London  MlUs?"  The  question 
being  objected  to,  the  objection  was  sustain- 
ed. Counsel  for  petitioner  then  asked  the  wit- 
ness the  following  question:  "Have  yon  any 
objections  to  answering  for  whom  you  voted 
for  town  clerk  on  the  5th  of  AprU,  1898?" 
■  and  he  answered:  "I  don't  know  as  I  have." 
The  general  rules  of  evidence  as  to  the  com- 
petency of  witnesses  and  the  privileges  o^ 
exemption  from  testifying  prevail  in  election 
cases  as  In  suits  between  private  parties.  6 
Am.  &  Eng.  Enc.  Law,  p.  422.  The  law  la 
also  well  settled  that  where  the  answer  of  a 
witness  will  expose  him  to  a  penal  liability, 
or  to  any  kind  of  punishment,  or  to  a  crim- 
inal charge,  he  is  not  bound  to  answer.  1 
Greenl.  Ev.  |  451.  In  the  authorities  cited  In 
the  note  in  6  Am.  &  Eng.  Enc.  Law,  p.  422,  It 
is  laid  down  that  a  legal  voter  cannot  be  com- 
pelled to  testify  for  whom  he  voted,  but  it  Is 
also  laid  down  that  the  exemption  is  a  per- 
sonal privilege,  and  the  testimony  will  be  re- 
ceived if  the  voter  sees  fit  to  give  it  Here 
the  witness  did  not  claim  his  privilege,  and 
did  not  refuse  to  testify,  and  we  are  of  the 
opinion  that  neither  party  to  the  action  had 
the  right  to  claim  it  for  him.  Moreover,  Ool- 
lard  had  not  resided  in  Fulton  county  90  days 
next  before  the  election,  and  was  not  a  legal 
voter.  In  addition  to  this,  the  witness  had 
already  testified  that  he  had  voted,  and  that 
he  bad  only  resided  in  Fulton  county  from 
the  18th  day  of  February,  1888,-56  days  be- 
fore the  election.  He  had,  therefore,  volun- 
tarily exposed  his  unlawful  act,  and  the  an- 
swer to  the  question  whom  he  voted  for 
would  neither  detract  from  nor  add  to  the  force 
and  effect  of  the  evidence  he  had  already  giv- 
en. We  think  the  court  erred  In  sustaining 
the  objections  to  the  questlona 

James  Reid  was  called  as  a  witness,  and  tes- 
tified that  he  resided  in  Young  Hickory  town- 
ship. The  following  question  was  then  asked: 
"Did  you  vote  at  the  election  held  in  and  for 
the  town  of  Toung  Hickory  on  the  5th  of  April, 
1808?"  The  court  stated  that  he  need  not  an- 
swer, to  which  ruling  plaintiff,  by  his  counsel, 
then  and  there  excepted.  Witness  then  said, 
"I  decline  to  testify."  He  was  then  asked, 
"For  what  reason?"  and  said,  "I  have  no  par- 
ticular reason."  If  the  witness  had  no  reason 
for  refusing  to  testify  in  answer  to  the  ques- 
tion propounded,  it  was  the  duty  of  the  court 
to  compel  him  to  answer.  The  witness  did  not 
claim  a  personal  privilege,  and  neither  the 
court  nor  the  opposite  party  had  the  right  to 
claim  it  for  him.  29  Am.  &  Eng.  Enc.  Law, 
M3.  The  poll  books  which  were  in  evidence 
show  Reid  twice  as  a  voter  at  the  election  in 
question.  He  was  numbered  in  the  list  of 
voters  first  as  No.  103  and  second  as  No.  195. 
and  it  was  claimed  by  the  contestant  that 
Keld  had  voted  twice  for  the  defendant,  and 
that  both  ballots  were  counted  for  the  defend- 


ant It  the  claim  so  made  was  true,  and  ap- 
pellant was  able  to  establish  it,  he  bad  the 
right  to  do  80  by  any  and  all  legal  evidence 
he  saw  proper  to  produce.  When  Reid  was 
asked  if  he  voted  at  the  election,  tbe  court  had 
the  undoubted  right  to  advise  the  witness  that 
he  was  not  required  to  give  any  evidence 
which  would  criminate  him,  but  after  that  was 
done  the  witness  should  have  been  left  free 
to  waive  his  privilege  and  testify,  if  he  saw 
proper.  It  was  neither  the  duty  nor  tbe  right 
of  the  court  to  say  or  do  anything  which  might 
prevent  the  witness  from  testifying  if  he  saw 
proper.  Fries  v.  Brugler,  12  N,  J.  Law,  79. 
Three  days  after  the  election,  Reid  made  the 
following  affidavit:  "State  of  Illinois,  Fulton 
County— ss.:  James  Reid,  being  didy  sworn, 
on  oath  says:  I  attended  the  election  for  the 
town  officers  of  Young  Hickory  township  held 
at  London  Mills,  in  said  town,  on  April  5,  A. 
D.  1896,  and  unthoughtedly  voted  twice  at  said 
election,  and  both  times  I  voted  the  straight 
Republication  ticket,  and  each  time  I  marked 
a  cross  (X)  within  the  circle  at  the  head  of  the 
Republican  ticket.  James  Reid."  After  tbe 
court  ruled  that  Reid  could  not  testify  in  the 
case,  the  appellant  offered  his  affidavit  in  evi- 
dence, but  It  was  excluded  by  tbe  court  The- 
affidavlt  was  not  offered  for  tbe  purpose  of 
showing  that  Reid  was  not  a  legal  voter  in  tbe 
town  on  the  day  of  election,  but  tbe  sworn 
statement  was  offered  for  the  purpose  of  show- 
ing that  Reid  had  voted  twice  at  tbe  election, 
and,  on  account  of  having  voted  twice,  both 
ballots  should  be  rejected.  When,  and  under 
what  circumstances,  the  declaration  of  a  voter 
may  be  received  when  offered  for  the  purpose 
of  hnpeaching  his  vote  is  a  question  niK>n 
which  the  authorities  are  not  harmonious.  In  ' 
0  Am.  &  Eng.  Enc.  Law,  p.  429,  tbe  author 
says:  "In  England  the  weight  of  authority- 
has  been  in  favor  of  receiving  the  declarations 
of  voters  against  their  right  to  vote,  although 
the  earlier  cases  were  In  conflict  In  this  coun- 
try the  congressional  cases  are  somewhat  in 
conflict,  although  the  weight  of  authorities^ 
seems  to  be  in  favor  of  admitting  the  declara- 
tions; and  in  the  courts  the  authorities  are  also 
In  conflict"  The  author  also  says:  "The  au- 
thorities are  not  uniform  as  to  whether  dec- 
larations made  after  the  election  by  the  voters 
as  to  how  they  had  voted  can  be  admitted, 
but  where  made  at  tbe  time  of  the  election 
they  have  been  admitted  as  a  part  of  the  res 
gestse."  Here  tbe  declaration  embodied  In  a 
sworn  statement  was  made  only  three  days 
after  the  election,  and  there  Is  nothing  to  in- 
dicate that  it  was  made  for  the  purpose  of  aid- 
ing either  of  tbe  contesting  parties,  nor  does 
it  appear  that  any  tmdue  means  were  resorted 
to  to  procure  tbe  statement.  In  State  v.  Olln. 
23  Wis.  309,  it  was  held  that  when  a  person 
who  had  voted  refused  to  testify  to  his  quali- 
fication, his  declaration  that  be  was  not  nat- 
uralized should  be  admitted.  Tbe  same  prin- 
ciple was  announced  in  People  v.  Pease,  27  N. 
Y.  45.  Under  the  rule  indicated  in  tbe  cases 
cited,  we  are  inclined  to  hold  that,  after  Reid 
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refused  to  testify  to  any  act  whfch  tended  to 
show  bis  vote  was  Illegal,  bis  sworn  dedara- 
tlon,  made  tbree  days  after  be  voted,  was  ad- 
missible. 

It  is  also  claimed  In  tbe  argument  tbat  tbe 
court  erred  in  refusing  to  consider  tbe  ballots 
and  reject  one  counted  for  appellee,  whlcb  was 
marked  wltb  a  circle  wltbln  tbe  circle  at  tbe 
head  of  tbe  Republican  ticket.  Section  S8  of 
chapter  46  of  tbe  election  law  (Hurd's  Rev. 
St  1889,  p.  613)  provides:  "All  tbe  baUots 
counted  by  tbe  judges  of  election  sball,  after 
being  read,  be  strung  upon  a  strong  thread  or 
twine  In  tbe  order  In  which  they  have  been 
read,  and  shall  then  be  carefully  enveloped 
and  sealed  up  by  tbe  Judges,  wbo  shall  direct 
the  same  to  the  officer  to  whom  by  law  they 
are  required  to  return  tbe  poll  books,  and  sball 
be  delivered,  together  with  the  poll  books,  to 
such  officer,  wbo  shall  carefully  preserve  said 
ballots  for  she  months,  and  at  the  expbratlon 
of  that  time  shall  destroy  them  by  burning 
without  the  package  being  previously  open- 
ed." If  the  course  Indicated  by  tbe  statute 
bad  been  followed  by  the  judges  of  election  in 
disposing  of  the  ballots,  then  appellant  would 
have  been  entitled  to  have  tbe  ballot  objected 
to  examined  on  the  bearing,  and,  If  it  was  not 
marked  with  a  cross  in  the  circle,  or  a  cross 
opposite  the  name  of  appellee,  i(  would  have 
been  tbe  duty  of  tbe  court  to  have  rejected 
the  ballot  But  such  was  not  the  case.  On 
the  night  of  the  election,  after  tbe  ballots  were 
counted,  and  tbe  result  declared,  they  were 
jDot  sealed  up  and  delivered  to  the  town  clerk, 
but  were  strung  on  a  wb:e,  the  wb:e  was  knot- 
ted, and  they  were  then  placed  In  tbe  ballot- 
box,  and  a  rope  or  cord  tied  aroimd  the  box, 
and  It  was  placed  in  one  of  tbe  voting  booths 
In  the  town  hall  where  tbe  election  was  held. 
Tbe  town  derk.  Lance,  locked  tbe  ball  door, 
And  kept  the  key  until  the  second  day  after 
the  election,  when  the  judges  and  clerks  went 
to  tbe  town  hall,  took  the  ballots  from  the 
ballot  box,  sealed  them  up,  and  delivered  them 
to  the  town  clerk.  It  also  appears  from  the 
«vidence  that  a  justice  of  tbe  peace  and  a  po- 
lice magistrate  each  bad  a  key  to  the  town 
hall.  It  thus  appears  tbat  the  ballots  were 
left  In  tbe  town  ball,  where  they  might  be 
reached  and  tampered  with  by  a  person  who 
might  feel  disposed  to  do  so.  If,  after  the 
polls  are  dosed,  the  votes  counted,  and  the 
result  declared,  the  judges  of  election  for  any 
-cause  are  unable  to  deliver  the  ballots  and  poll 
books  to  tbe  proper  custodian,  it  Is  their  duty 
to  keep  such  ballots  and  poll  books  in  tbeb: 
possession,  so  tbat  no  one  can  have  access  to 
them,  until  sncb  time  as  they  can  be  delivered 
over  to  tbe  proper  custodian,  otherwise  the 
ballots  wUl  lose  their  value  as  evidence  when 
relied  upon  to  impeach  or  discredit  tbe  result 
AS  shown  by  the  poll  books.  KIngery  v.  Ber- 
ry, 94  in.  B15.  There  is  no  evidence  here.  It 
.  is  true,  tbat  the  ballots  were  meddled  with  by 
unauthorized  parties,  but  they  were  left  in  the 
town  hall  from  Tuesday  night  until  Thursday, 
tn  an  exposed  condition,  where  they  might 


have  been  readied  and  tampered  wlUi.  Under 
such  circumstances  we  afe  of  opinion  that, 
before  tbe  baUots  could  be  used  to  impeach 
the  returns  as  shown  by  tbe  poll  books,  it  de- 
volved upon  the  appdlant  to  prove  that  tiie 
ballots  were  not  changed  or  tampered  with  be- 
fore they  were  delivered  to  the  custodian  on 
tbe  second  day  after  the  election.  We  are 
therefore  of  opinion  that  tbe  ruling  of  the 
court  on  the  ballot  mentioned  was  correct  but 
for  tbe  errors  indicated  the  judgment  will  be 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


a76  in.  6B7) 
ROWBLL  V.   COVENANT   MUT.   LIFB 

ASS'N. 

(Supreme  Court  of  Illinois.    Dec  21,  1898.) 

boprbhi  coubt— jorisdiotiom— vai.ti>itt  ov 
Statutb. 

1.  Act  July  1,  1893,  I  20,  providing  that  no 
order,  judgment  or  decree  Interfering  with 
the  business  of  any  domestic  insurance  com- 
pany, or  appointing  a  receiver  therefor,  shall  be 
granted  otherwise  than  on  the  application  of 
the  attorney  general,  except  in  an  action  by  a 
judgment  creditor,  has  no  application  to  a  suit 
by  a  member  of  a  beneficial  association  to  re- 
strain it  from  levying  an  assessment  in  viola- 
tion of  its  contract;  and  hence  an  appeal  of 
such  suit  to  the  supreme  court  on  the  ground 
that  the  validity  of  the  statute  was  involved 
will  be  dismissed. 

2.  It  is  not  suflSclent  to  appeal  a  case  to  the 
supreme  court  on  the  ground  that  a  constitu- 
tional question  is  involved,  for  counsel  to  assert 
that  in  some  view  of  the  case  the  validity  of 
the  statute  may  be  involved,  where  it  is  ap- 
parent tbat  it  can  never  come  in  question. 

Appeal  from  circuit  court,  McLean  county; 
C.  D.  Myers,  Judge. 

Bill  by  J.  H.  Rowell  against  the  Covenant 
Mutual  Life  Association.  From  a  decree  In 
favor  of  defendant  plaintiff  appeals.  Dis- 
missed. 

Rowell,  Neville  &  Llndley,  for  appellant 
T.  A.  Moran,  Geo.  W.  Wall,  W.  O.  Calkins, 
and  Fifer  &  Barry,  for  appellee. 

■  CARTWRIGHT,  J.  This  is  an  appeal  prose- 
cuted from  a  decree  of  the  circuit  court  of 
McLean  county  dismissing  appellant's  bill 
filed  in  that  court  against  appellee.  The  ma- 
terial facts  alleged  in  the  bill  as  a  basis  for 
the  relief  asked  are  as  follows:  Tbe  defend- 
ant association  was  Incorporated  January  9, 
1877,  under  the  provisions  of  the  general  act 
concerning  corporations  in  force  July  1,  1872, 
with  the  declared  object  "to  afford  financial 
aid  and  assistance  to  the  widows,  orphans, 
heirs,  or  devisees  of  deceased  members." 
Tbe  by-laws  provided  for  issuing  certificates 
to  members,  in  various  amounts,  payable  at 
the  death  of  the  members  to  the  benefldarles. 
On  August  28,  1879,  complainant  was  an  ac- 
tive Odd  Fellow,  of  the  age  of  47  years, 
eligible  to  membership,  and  applied  therefor, 
I>aylng  for  the  medical  examination  and  men)- 
bership  fee,  and  received  a  certificate  of  mem- 
bership, set  out  in  the  bUL    By  this  certlfl- 
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cate  defendant  agreed  that  npon  his  com- 
pliance trltb  Its  provisions  an  assessment 
should  be  levied,  and  the  association  would 
pay  as  a  benefit  to  his  children,  at  his  death, 
$5,000.  The  conditions  to  be  complied  with 
by  him  were  the  payment  of  the  membership 
and  examination  fees,  and  assessments  for 
death  claims  and  expenses.  The  certificate 
stipulated  that  a  mortuary  assessment  should 
never  exceed  $1.20  on  a  certificate  for  $5,000, 
and  if  the  membership  should  exceed  5,000, 
or  In  case  of  the  death  of  a  member  holding 
a  certificate  for  a  smaller  amount,  he  should 
only  be  liable  for  such  proportional  part  of 
an  assessment  as  the  amount  of  the  certifi- 
cate bore  to  the  total  membership  of  the  as- 
sociation. The  by-laws  also  provided  for  a 
membership  fee  limited  to  $10  on  a  $5,000 
certificate,  and  a  medical  examination  fee  of 
$2,  and  for  assessments  to  pay  death  claims 
graded  according  to  the  amount  of  the  cer- 
tificate, the  age  of  the  member  at  Joining,  and 
the  membership  of  the  association.  It  was 
provided  that  such  an  assessment  should  nev- 
er exceed  $1.20  for  members  from  the  ages 
of  39  to  47,  inclusive,  at  the  time  of  becoming 
members.  The  by-laws  also  provided  for  an 
assessment  for  expenses,  which  should  not 
exceed  30  cents  per  month  on  a  certificate  for 
$5,000.  All  certificates  issued  up  to  1890 
were  of  the  same  character  as  complainant's 
certificate.  The  defendant  has  attempted  to 
make  a  large  Increase  in  assessments  against 
complainant,  contrary  to  the  terms  of  his  con- 
tract of  insurance;  claiming  the  right  to  as- 
sess him,  not  In  accordance  with  his  con- 
tract, but  upon  the  estimated  cost  of  life  In- 
surance at  his  present  age,  and  to  assess  a 
larger  sum  for  expenses  than  called  for  by 
his  contract.  A  mortuary  assessment  (No. 
149)  was  made  February  28,  1898,  for  $37.- 
35;  and  complainant  was  notified  that  six 
calls  of  that  amount  would  be  made  during 
the  year,  making  in  all  $224.10  for  the  year 
1898.  There  are  other  matters  averred  in  the 
bill,  but  we  have  stated  the  substance  of  the 
material  averments,  and  the  grounds  upon 
which  relief  is  asked.  The  bill  charges  that 
these  assessments  contrary  to  the  terms  of 
appellant's  contract  are  in  violation  of  it,  and 
in  excess  of  his  legal  liability.  The  prayer 
.Is  that  the  mortuary  call  No.  149,  made  up- 
on the  new  plan,  be  declared  illegal  and  not 
"binding  upon  complainant;  that  the  court 
may  decree  that  the  only  legal  assessment 
which  can  be  made  lis  one  In  accordance  with 
the  terms  of  complainant's  contract,  and  en- 
join the  defendant  from  taking  any  steps  In- 
tended to  work  a  forfeiture  of  the  certificate 
because  of  a' failure  to  pay  said  unlawful  as- 
sessment or  any  other  like  assessment,  and 
also  to  restrain  the  defendant  from  maklilg 
any  assessment  upon  complainant's  certifi- 
cate except  in  accordance  with  the  terms 
thereof. 
■  The  bill  was  filed  to  prevent  a  forfeiture  of 


the  certificate,  and  to  enforce  a  specific  per- 
formance of  complainanl^B  contract  made 
with  the  defendant,  according  to  its  terms. 
The  defendant  demurred  to  the  bill,  and  the 
demurrer  was  sustained,  whereupon  com- 
plainant elected  to  stand  by  his  bill,  and  It 
was  dismissed.  The  case  Is  brought  to  this 
court  under  the  claim  that  the  validity  of  a 
statute  Is  involved.  The  statute  in  question 
Is  section  20  of  an  act  entitled  "An  act  to  in- 
corporate companies  to  do  the  business  of 
life  or  accident  Insurance  on  the  assessment 
plan,  and  to  control  such  companies  of  this 
state  and  of  other  states  doing  business  in 
this  state,  and  to  repeal  a  certain  act  there- 
in named,  and  providing  and  fixing  the  pun- 
ishment for  violation  of  the  provisions  there- 
of," in  force  July  1,  1893.  The  section  Is  as 
follows:  "No  order,  Judgment  or  decree  pro- 
viding for  an  accounting,  or  enjoining,  re- 
straining or  Interfering  with  the  prosecution 
of  the  business  of  any  domestic  insurance 
corporation  subject  to  the  provisions  of  this 
act,  or  appointing  a  tediporary  or  permanent  - 
receiver  thereof,  shall  be  made  or  granted 
otherwise  than  upon  the  application  of  the 
attorney  general  on  his  own  motion,  or  after 
his  approval  of  a  request  in  writing  therefor 
by  the  auditor  of  public  accounts,  except  in 
an  action  by  a  judgment  creditor  or  in  pro- 
ceedings supplementary  to  execution."  Ap- 
pellant Insists,  in  the  first  place,  that  the  stat- 
ute does  not  apply  to  a  suit  of  this  kind,  but 
he  says  that.  In  the  event  the  court  should 
hold  that  it  does  prohibit  his  action,  then  a 
constitutional  question  would  arise.  A  read- 
ing of  the  act  shows  that  the  section  does  not 
purport  to  have  any  reference  to  a  suit  like 
this.  It  refers  only  to  a  general  accounting, 
or  restraint  of  the  prosecution  of  the  business 
or  system  of  doing  business  with  the  public 
In  a  general  way  by  an  Insurance  company, 
or  the  appointment  of  a  receiver  therefor. 
There  is  no  averment  In  the  bill  that  the  de- 
fendant has  been  reincorporated  under  this 
act,  but,  whatever  the  fact  may  be,  the  act 
only  purports  to  concern  the  public  regula- 
tion, visitation,  and  control  of  such  an  as- 
sociation, and  not  the  Individual  rights  of 
contract  The  purpose  of  this  bill  Is  neither 
an  accounting,  nor  any  of  the  other  things 
provided  for  in  the  section.  If  complainant 
has  a  contract  enforceable  according  to  Its 
terms,  an  accounting  between  him  and  de- 
fendant is  neither  necessary  nor  proper  fop 
the  purpose  of  enforcing  It  As  the  statute 
has  no  relation  to  a  suit  of  this  kind,  and  does 
not  purport  to  have,  there  Is  no  question  of 
its  validity  Involved  In  the  litigation.  It  Is 
not  sufficient,  to  bring  a  case  to  this  court  on 
a  constitutional  question,  for  counsel  to  as- 
sert that  in  some  possible  view  of  the  case  the 
validity  of  a  statute  may  be  inv<dved,  where 
it  Is  apparent  that  it  can  never  come  in  ques- 
tion. The  appeal  will  be  dismissed.  Appeal 
dismissed. 
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(177  111.  140 

COOK  T.  PEOPLE. 
(Supreme  Court  of  Illinois.    Dec.  2L  1898.) 
Abortion— EviDENCB—ExPBBT  Tbstiiioht— Is- 

STKUCTIONS. 

1.  Defendant  seduced  deceased,  resulting  in 
her  pregnancy,  and  she,  in  endeavoring  to  pro- 
duce an  abortion,  injured  the  neck  of  her 
womb.  Failing  in  her  efforts,  defendant  went 
to  A.,  interviewed  a  doctor,  and  two  days  aft- 
er accompanied  deceased  to  A.  She  went  to 
an  hotel,  and  defendant  that  evening  went 
with  her  to  the  doctor's  office.  An  hour  later 
defendant  and  the  doctor  held  a  whispered  con- 
versation, and  shortly  after  another  doctor  was 
called,  who  found  deceased  in  the  operating 
chair.  He  examined  her,  found  her  condition 
as  described,  recommended  certain  treatment, 
and  left.  Deceased  left  the  doctor's  office  soon 
after,  and  went  to  another  hotel,  where  she  regis- 
tered under  an  assumed  name.  She  was  very 
sick  next  morning,  and  met  defendant  at  the 
railroad  station.  Soon  after,  defendant  was 
seen  walking  towards  the  station  with  the  doc- 
tor from  the  direction  of  his  house.  Defendant 
and  deceased  went  home  on  the  same  train, 
where  she  arrived  in  ^eat  pain.  The  next  day 
she  suffered  an  abortion,  and  three  days  after 
died.  The  post  mortem  showed  the  womb  de- 
cayed and  gangrenous,  which  result  would  have 
followed  the  use  of  a  sound,  though  there  was 
no  evidence  of  injury  from  a  sound' or  probe, 
which  a  physician  would  use  to  produce  an 
abortion.  Beld  sufficient  to  sustain  a  convic- 
tion of  manslaughter  in  procuring  an  abortion. 

2.  Where  evidence  warranted  a  conclusion 
that  an  abortion  had  been  performed  with  an 
instrument,  it  is  not  error  to  permit  hypothet- 
ical questions,  based  on  such  conclusion,  to  be 
pat  to  medical  experts. 

3.  Where  the  fact  that  deceased  had  regis- 
tered at  an  hotel  under  an  assumed  name  was 
proved  by  other  competent  evidence,  it  is  not 
reversible  error  to  admit  the  register  entry  in 
evidence. 

4.  Where  other  instructions  directed  the  jury 
that  the  people  must  prove  the  crime  to  have 
been  committed  in  the  county  where  the  in- 
dictment was  found,  it  was  not  error  for  the 
court  to  omit  to  add  such  direction  to  an  in- 
struction that  the  people  were  not  bound  to 
prove  the  exact  time  alleged  in  the  iudictment. 

5.  Where  other  instructions  directed  the  jury 
that  they  had  no  right  to  presume  that  an  oper- 
ation had  been  performed  to  produce  an  abor- 
tion, but  that  such  fact  must  be  proved  beyond 
all  reasonable  doubt,  an  instruction  that  defend- 
ant would  be  guilty  if  he  advised,  assisted,  or 
encouraged  it,  though  not  present  at  the  time, 
is  not  erroneous  in  that  ft  assumed  that  an 
operation  was  performed. 

6.  In  a  prosecution  for  procuring  an  abortion, 
it  was  not  error  for  the  court  to  modify  instruc- 
tions given  at  defendant's  request  by  including 
in  the  hypothesis  on  which  he  would  not  be 
gnilty  the  fact  that  he  did  not  aid  or  assist  in 
the  act. 

Error  to  drcnlt  court,  Mason  county;  Thom- 
as N.  Mehan,  Judge. 

Eddie  Cook  was  conTicted  of  manslaughter 
in  procuring  an  abortion,  and  he  brings  error. 
Affirmed. 

A.  J.  Barr,  H.  R.  Northrop,  and  Beach  & 
Hodnett,  for  plaintiff  in  error.  E.  C.  Akin, 
Atty.  Gen.,  Andrew  L.  Anderson  and  Sam- 
uel Murdock,  State  Attys.,  BUnn  &  Harris, 
and  John  Fuller,  for  the  People. 

CARTWRIGHT,  J.    Plaintiff  In  error  prose- 
cutes the  writ  in  this  case  to  obtain  a  re- 
rersal  of  a  Judgment  sentencing  him  to  the 
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penitentiary  for  a  term  of  seven  years  upon 
a  conviction  for  manslaughter  in  procuring 
an  abortion  upon  the  person  of  Minnie  Ben- 
nett, whereof  she  died.  The  reversal  Is 
asked  for  mainly  on  the  groimd  of  a  want 
of  sufficient  evidence  to  sustain  the  verdict, 
and  nearly  all  the  argument  is  dlr^ted  to 
that  question.  This  necessitates  a  full  state- 
ment of  the  facts.  The  case  was  tried  four 
times.  Once  the  jury  disagreed,  and  three 
Juries  have  found  defendant  guilty.  The  first 
trial  was  In  Logan  coimty,  and  resulted  in  a 
verdict  of  guilty,  after  which  the  venue  was 
changed  to  Mason  county  on  motion  of  de- 
fendant, and  the  other  trials  took  place  there. 
The  evidence  preserved  by  bill  of  exceptions 
on  the  last  trial  established  the  following 
facts: 

Defendant,  who  was  35  years  old,  became 
acquainted  In  March,  1894,  at  Waynesville, 
Dewltt  county,  HI.,  with  Minnie  Bennett,  who 
was  20  years  old.  Her  mother  was  dead, 
and  she  was  keeping  house  for  her  two  broth- 
ers. Defendant  visited  her  frequently  up  to 
the  time  of  the  abortion  and  her  consequent 
death,  which  occurred  February  17,  1895.  In 
the  meantime  she  moved  with  her  brothers 
to  Maroa,  in  Macon  county,  in  September, 

1894,  and  kept  house  for  them  there.  She 
never  kept  company  with  any  man  other 
than  defendant  He  seduced  and  debauched 
her,  resulting  In  her  pregnancy,  l)efore  the  Ist 
of  December,  1894.  In  the  latter  part  of  De- 
cember she  visited  a  doctor  at  Maroa,  saying 
that  she  had  falling  of  the  womb,  and  upon 
examination  it  was  found  that  she  did  not 
have  that  trouble,  but  that  the  cervix  or 
neck  of  the  womb  was  Inflamed  and  sensi- 
tive, with  an  offensive  discharge  of  pus. 
This  had  resulted  from  efforts  of  her  own 
to  produce  an  abortion,  which  had  proved  a 
failure.  The  doctor  applied  an  antiseptic  by 
means  of  a  plug  of  cotton,  and  about  Janu- 
ary 1,  1895,  she  told  him  tittat  she  had  come 
around,  and  was  feeling  better.  It  is  clear 
that  she  was  seeking  to  cover  her  shame  by 
means  of  an  abortion.  Defendant  was  cor- 
responding with  her,  and  some  earlier  letters 
were  kept  by  her,  but  all  his  letters  after 
this  time  were  burned  by  her  as  soon  as 
read.     On    Friday    afternoon,    February    8, 

1895,  he  came  to  Maroa,  and  had  an  Inter- 
view with  her,  and  on  the  following  Sunday 
— Febroary  10th— he  went  to  Atlanta,  and 
had  an  Interview  with  Dr.  Frank  Gardner. 
On  the  following  Tuesday— Febroary  12th— 
she  left  Maroa  by  train  on  the  Vandalia  Line, 
having  been,  up  to  that  time,  to  all  outward 
appearance,  in  perfect  health.  When  tbe 
train  arrived  at  Waynesville,  where  defend- 
ant lived,  he  was  at  the  station,  and  she 
came  out  on  the  platform,  and  beckoned  to 
him  with  her  hand,  and  went  back  into  the  car. 
He  immediately  Joined  her,  and  they  rode 
together  to  Atlanta,  where  they  arrived  at 
1:06  p.  m.  They  left  the  train  together,  but 
the  evidence  does  not  show  where  they  went. 
About  4  o'clock  she  went  to  an  hotel,— the 
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Coleman  House,— and  stayed  In  the  sitting 
room  imtll  supper.  Defendant  came  there, 
and  asked  if  there  was  a  young  lady  stopping 
there,  and,  being  told  that  there  was,  went 
away.  He  came  back  during  supper,  and  sat 
In  the  office.  After  supper  she  Inquired  for 
him,  and  they  went  out  together  after  he  bad 
paid  for  her  supper.  About  7  or  7:15  p.  m. 
they  went  upstairs  to  the  office  of  Dr.  Gard- 
ner, and  a  few  minutes  afterwards  defend- 
ant went  down  the  street  alone.  About  an 
hour  afterwards,  or  about  8  o'clock,  defend- 
ant and  Dr.  Gardner  held  a  whispered  conver- 
sation behind  the  prescription  counter  In  a 
drug  store  below  the  doctor's  office.  Defend- 
ant then  left  Atlanta,  and  returned  to 
Waynesvllle.  Minnie  Bennett  had  remained 
in  the  office  of  Dr.  Gardner,  and  a  little  after 
9  o'clock  he  called  In  Dr.  Morse,  who  found 
her  on  the  opiating  chair.  Dr.  Morse  exam- 
ined through  a  speculum  at  the  request  of  Dr.. 
Gardner,  and  found  the  neck  of  the  womb  In- 
flamed and  swollen.  It  was  discolored  and 
Injured,  indicating  that  the  efforts  towards 
an  abortion  had  been  continued  by  some  per- 
son other  than  a  doctor,  but  the  Injuries  did 
not  appear  to  have  been  Inflicted  at  that 
time.  Dr.  Morse  recommended  palliative 
treatment  for  the  Injuries,  and  left  She  soon 
left  the  doctor's  office,  but  did  not  return  to 
the  Coleman  House.  She  went  to  another 
hotel,— the  Burford  House,— and  tried  to  get 
a  room  without  registering,  but,  falling  in 
that,  she  registered  as  "Leota  Stelbacher, 
Bloomington,  Illinois."  She  had  $20,  which 
was  an  unusual  amount  for  her,  as  she  was 
entirely  without  means.  The  next  morning 
she  was  very  sick,  and  frequently  vomited. 
She  ate  but  very  littie,  and  took  only  a  cup 
of  tea  at  noon,  after  which  she  went  to  the 
railroad  station,  and  met  defendant,  who  had 
returned  to  Atlanta.  Shortly  after  that  time 
defendant  was  seen  walking  with  Dr.  Gard- 
ner from  the  direction  of  the  doctor's  house 
towards  the  station.  When  the  train  ar- 
rived, Minnie  Bennett  and  defendant  boarded 
it,  and  went  home.  He  left  the  train  at 
Waynesvllle,  and  she  remained  on  the  train 
to  her  home  at  Maroa,  where  she  arrived  in 
great  pain,  which  she  tried  to  relieve  by 
bending  forward.  She  then  showed  the  char- 
acteristic symptoms  of  peritonitis.  She  could 
hardly  walk,  and  took  to  her  bed  In  great  dis- 
tress. The  progress  of  the  disease  from  that 
time  was  very  rapid.  The  next  day  she  suf- 
fered an  abortion,  and  on  the  following  Sun- 
day—February 17th— she  died  of  purulent 
peritonitis,  caused  by  Infection  from  the  in- 
juries about  the  neck  of  the  womb.  At  the 
post  mortem  the  abdominal  cavity  was  found 
filled  with  pus,  and  the  neck  of  the  womb 
gangrenous  and  decayed.  The  usual  method 
employed  by  physicians  to  produce  an  abor- 
tion Is  to  insert  a  probe  or  sound  In  the 
womb,  and  move  it  around,  for  the  purpose  of 
rupturing  a  sac  existing  there.  If  this  bad 
been  done  at  the  doctor's  office  in  Atlanta, 
the  poison  from  the  neck  of  the  womb  would 


have  been  carried  up  on  the  Instrument  to  the 
inside  of  the  womb,  and  the  result  would  be 
precisely  what  occurred  as  a  matter  of  fact. 
An  Inflammation  would  be  created,  and  the 
poison  would  be  carried  up  through  the  fal- 
lopian tubes  into  the  peritoneum,  causing  peri- 
tonitis, which  would  develop  witiiin  2i  hours. 

It  Is  persistently  argued  that  this  evidence 
does  not  even  tend  to  sustain  the  verdict,  and 
that  there  Is  nothing  but  an  Indictment  and 
verdict,  without  evidence  to  support  the  Judg- 
ment The  ground  of  this  argument  is  that 
the  evidence  of  doctors  shows  that  the  poison 
might  have  been  absorbed  and  carried  up  by 
the  lymphatics,  or  through  the  body  of  the 
womb  itself.  There  Is  testimony  that  such  a 
thing  might  have  happened,  but.  In  view  of 
all  the  evidence  and  the  history  of  the  case, 
there  Is  scarcely  a  iKtssiblllty  that  It  did  so 
happen.  The  neck  of  the  womb  Is  at  the  low- 
est point,  aud  the  Injuries  were  at  that  place, 
where  an  Ignorant  person  would  reach  It  with- 
out effecting  an  entrance.  At  that  point  the 
drainage  outward  Is  perfect,  and  there  Is  no 
tendency  to  absorb,  but  rather  to  drain  away 
and  expel,  so  that  the  foreign  matter  would 
probably  drain  off  naturally.  There  are  two 
closures  of  the  womb,  and  In  pregnancy  the 
upper  one  is  closed  up  tight  so  that  It  is  dif- 
ficult to  Insert  anything  through  It  If  poison 
had  been  taken  up  either  by  the  lymphatics 
or  through  the  body  of  the  womb,  the  inflam- 
mation would  have  spread  through  the  whole 
body  of  the  womb,  which  was  not  the  case. 
The  history  of  the  case  also  demonstrates  the 
improbability  of  the  dalm  made.  The  neck  of 
the  womb  was  In  worse  condition  In  Decem- 
ber than  in  February.  At  least  six  weeks  be- 
fore the  trip  to  Atlanta  the  doctor  at  Maroa 
found  pus  there,  and  a  very  offensive  condi- 
tion. Yet  whatever  was  there  passed  off 
naturally  and  no  harm  resulted,  but  she  re- 
mained in  good  health.  The  fact,  so  much 
dwelt  upon,  that  the  post  mortem  disclosed 
no  marks  of  violence  on  the  inside  of  the 
womb,  has  no  signiflcance,  for  the  evidence 
shows  that  there  would  be  no  such  marks. 
The  sound  is  a  flexible  bistrument  with  a 
blunt  end,  that  would  not  cause  laceration; 
and  if  there  was  a  failure  to  puncture  the  sac 
the  result  as  to  the  poison  would  be  the  same. 
The  facts  and  the  subsequent  course  of  events 
lead  to  the  conclusion  that  the  poison  was 
carried  up  to  the  interior  surface  of  the  womb 
by  an  instrument  withhi  2A  hours  before  the 
development  of  peritonitis,  which  manifested 
Itself  the  next  day  after  the  visit  to  Dr.  Gard- 
ner's office  at  Atlanta. 

There  can  be  no  doubt  that  Minnie  Bennett 
was  resolved  upon  an  abortion,  and  counsel 
are  agreed  upon  that  question.  There  is  as 
littie  question  that  she  went  to  Atlanta  for 
that  purpose,  and  that  the  preliminary  visit 
of  defendant  to  Dr.  Gardner  was  to  make  ar- 
rangements to  that  end.  There  was  no  oc- 
casion for  going  27  miles  to  find  a  doctor  to 
obtain  palliative  treatment  for  the  Injuries 
she  had  Inflicted  uiwn  herself.   Her  conduct 
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at  Atlanta  shows  that  the  purpose  was  not  In- 
nocent. She  secreted  herself  until  after  dark; 
and  after  the  visit  to  the  doctor's  office,  where 
It  Is  claimed  the  paUiatlve  treatment  was  giv- 
en, she  changed  her  hotel,  and  attempted  to 
conceal  her  Identity  by  a  different  name.  Aft- 
er she  had  been  In  Dr.  Gardner's  office  an 
hour,  defendant  was  In  whispered  conference 
with  the  doctor,  and  she  was  still  there  an 
hour  later,  when  the  other  doctor  was  called 
In  to  determine  what  to  do  for  the  Inflamed 
and  Injured  parts.  The  calling  In  of  the  other 
doctor  Is  Insisted  upon  as  evidence  that  the 
visit  was  Innocent,  but  there  Is  so  much  eyi- 
dence  to  the  contrary  as  to  overcome  any  in- 
ference of  that  kind,  and  the  fact  that  noth- 
ing criminal  was  done  in  his  presence  cannot 
be  taken  to  establish  the  fact  that  it  was  not 
done  during  her  long  stay  In  the  office.  If 
there  was  nothing  but  palliative  treatment  of 
the  external  Injuries  to  the  neck  of  the  womb, 
the  results  which  speedily  followed  would  not 
be  probable.  The  oply  conclusion  reasonably 
consistent  with  the  evidence  is  that  there  was 
an'  operation  to  produce  an  abortion  at  Dr. 
Gardner's  office  that  evening  at  Atlanta.  It 
mast  have  been  understood  at  the  preliminary 
visit  on  Sunday  that  the  doctor  would  per- 
form the  operation,  or  the  journey  would  not 
have  been  undertaken.  There  is  nothing  sub- 
stantial to  indicate  that  be  afterwards  de- 
clined, but  everything  to  prove  that  he  did  not. 
The  fact  of  the  operation  befhig  established, 
there  can  be  no  doubt  of  defendant's  guilt. 
Minnie  Bennett  was  resolved  to  procure  an 
abortion,  and  the  conduct  of  both  parties 
shows  tliat  she  appealed  to  him  as  the  one  re- 
sponsible for  her  condition.  He  arranged  In 
advance  with  the  doctor;  to«k  her  to  Atlanta; 
called  for  her  after  dark,  and,  after  paying  her 
bill,  took  her  to  the  doctor's  office;  held  a 
private  conference  with  the  doctor  before  go- 
ing home;  came  back  the  next  day,  and,  find- 
ing her  sick  and  distressed,  went  to  Dr.  Gard- 
ner's house,  and  was  s^en  with  him  going  to- 
wards the  station,  and  within  a  short  distance 
of  it  Defendant  proved  that  on  the  day  he 
went  to  Atlanta  with  Minnie  Bennett  his 
mother  was  in  a  very  critical  condition,  and 
her  doctor  told  him  to  go  to  Atlanta,  and  get 
some  gin  for  her,  there  being  no  gin  in 
Waynesvllle.  When  he  reached  Atlanta  he 
bad  18  minutes  to  get  the  gin  and  return  on 
the  next  train,  wliich  was  time  enough  for  the 
purpose.  He  remained  in  Atlanta  for  seven 
bonis,  and  was  giving  his  attention  to  Dr. 
Gardner  and  Minnie  Bennett  The  natmral  in- 
ference Is  that  the  business  which  detained 
him  and  brought  him  back  the  next  day  was 
of  considerable  Importance.  His  mother  was 
in  a  dangerous  condition  the  next  day,  and 
he  would  not  be  likely  to  leave  her  except  on 
urgent  business.  Dr.  Gardner  was  dead  be- 
fore the  first  trial,  and  Dr.  Morse,  who  was 
called  in,  died  before  the  last  trial.  The  facts 
stated  above  are  wholly  uncontradicted,  and 
they  seem  to  us  to  leave  no  reasonable  doubt 
of  defendant's  guilt 


Some  minor  objections  are  made  to  rulings 
of  the  court  on  the  trial,  and  among  these 
are  com  plaints  that  the  court  erred  in  restrict- 
ing defendant  in  the  examination  of  proposed 
jurors  and  in  denying'  challenges.  Frag- 
mentary portions,  only,  of  the  examinations 
appear  in  the  abstract,  and,  of  course,  we 
cannot  tell  how  restricted  they  were,  or  what 
their  scope  was.  From  what  does  appear  we 
cannot  see  any  error  in  the  rulings.  But  one 
of  the  jurors  about  whom  complaint  is  made 
sat  in  the  case,  and  he  'was  clearly  compe- 
tent 

Another  complaint  is  that  the  court  permit- 
ted the  people  to  put  hypothetical  questions 
to  medical  experts,  based  upon  the  hypothesis 
that  an  operation  had  been  performed  -with 
an  Instrument  to  produce  an  abortion.  These 
questions  called  for  opinions  as  to  what  the 
effect  would  be  as  to  carrying  up  Into  the 
womb  purulent  and  poisonous  matter  on  the 
instrument  and  what  results  would  be  pro- 
duced. The  objection  is  that  there  was  no 
foundation  in  the  evidence  for  the  supposed 
fact,  and  our  opinion,  already  expressed,  thsit 
the  conclusion  of  fact  embraced  in  tuese  ques- 
tions was  warranted  by  the  evidence,  and  a 
proper  inference  from  it,  answers  the  objec- 
tion. The  evidence  showed  that  the  visit  to 
Atlanta  and  to  the  office  was  for  the  purpose 
of  an  abortion,  that  It  was  in  pursuance  of  an 
arrangement  with  the  doctor,  that  the  method 
ordinarily  used  was  by  an  instrument,  and 
that  an  abortion  followed. 

It  is  objected  that  the  court  erred  in  admit- 
ting the  entry  on  the  hotel  register.  If  there 
were  any  merit  In  the  objection  it  would  not 
be  available,  because  the  fact  had  been  prov- 
ed without  objection.  The  hotel  clerk  had 
testified  that  she  wrote  on  the  register, 
"lioota  Stelbacher,  Bloomington,  Illinois," 
and  the  proprietor  had  testified  that  she  point- 
ed out  that  name  to  him  when  she  settled 
her  bill.  This  was  done  without  objection, 
and  the  fact  was  already  proved. 

It  is  also  urged  that  the  court  erred  In 
giving  the  fifth  instruction  asked  by  the 
people.'  It  stated  that  the  people  were  not 
bound  to  prove  the  exact  time  alleged  In  the 
indictment,  and  is  admitted  to  be  correct  as 
a  proposition  of  law.  The  supposed  objec- 
tion Is  that  it  did  not  also  tell  the  jury  that 
the  people  must  prove  that  the  crime  was 
committed  In  Logan  county,  and  they  might 
Infer  that  it  could  be  committed  elsewhere. 
The  nineteenth,  twenty-seventh,  and  thirty- 
ninth  instructions  given  at  the  request  of 
defendant  informed  the  jury  that,  in  order  to 
convict  him,  the  evidence  must  prove  beyond 
a  reasonable  doubt  that  the  crime  was  com- 
mitted in  Logan  county.  There  could  be  no 
misunderstanding  about  that 

The  ninth  instruction  given  at  the  instance 
of  the  people  is  objected  to  as  assuming  that 
an  operation  was  performed  upon  the  person 
of  Minnie  Bennett.  That  instruction  merely 
defined  the  relation  of  one  who,  not  being 
present,  advises,  assists,  or  encourages  the 
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perpetration  of  a  crime.  Standing  alone,  It 
might  be  subject  to  criticism;  bat  there  were 
a  great  many  Instmctions  requiring  proof, 
beyond  a  reasonable  doubt,  of  the  fact  tiiat 
an  abortion  was  produced,  and  particnlarly 
the  thirty-third,  thirty-sixth,  and  thirty- 
eighth,  given  at  the  request  of  defendant, 
told  the  jury  that  they  had  no  right  to  pre- 
sume that  an  operation  was  performed,  but 
that  such  fact  must  be  proved  beyond  all 
reasonable  doubt  In  the  light  of  these  ia- 
strnctions  there  could  be  no  possible  infer- 
ence unfavorable  to  defendant  arising  from 
the  language  of  the  one  objected  to. 

Other  InstructionB  are  complained  of  on  the 
ground  that  there  was  no  evidence  tending  to 
prove  that  an  operation  "was  performed  at 
Atlanta,  and  therefore  no  evidence  on  which 
to  base  them.  We  have  disposed  of  the  ob- 
jection that  there  was  no  such  evidence  by 
holding  that  the  evidence  was  sufficient  to 
prove  the  fact. 

Finally,  complaint  is  made  that  the  court 
modified  three  instructions  given  at  the  re- 
quest of  defendant,  by  including  In  the  hy- 
pothesis upon  which  the  Jury  were  directed 
to  find  defendant  not  guilty  the  fact  that  he 
did  not  aid  or  assist  in  the  abortion.  We  do 
not  find  any  error  in  the  modification,  and  on 
a  review  of  all  the  instructions  it  is  very 
clear  that  the  party  Justly  entitled  to  com- 
plain Is  not  the  defendant,  but  the  people. 
The  court  gave  67  inatructlons  prepared  by 
counsel  for  defendant,  most  of  which  ought 
to  have  been  refused.  Under  the  form  of 
instructing  the  Jury  as  to  the  law,  the  case 
was  very  fully  argued  on  behalf  of  the  de- 
fendant, and  he  has  no  cause  for  complaint. 
The  Judgment  is  affirmed.  Judgment  af- 
firmed. 


(1T7  m.  272) 
WESTVILLB  COAL  CO.  ▼.  SCHWARTZ. 
(Supreme  Court  of  niinois.    Dec.  21,  1898.) 
ScPBEMB  ConRT— Review — Injukt  to  Emplote — 

CONTRIBDTORT   NEOLIOEXCE— FELLOW 

Servants — Insthdctions. 

1.  Whether  the  verdict  of  a  Jury  is  against 
the  clear  preponderance  of  evidence  is  a  ques- 
tion to  be  submitted  upon  a  motion  for  a  new 
trial,  and  the  supreme  court  has  no  power  to 
re-examine  it. 

2.  Where,  on  a  special  occasion,  a  master 
aereed  to  look  after  the  roof  of  the  mine  in 
which  his  servant  was  working,  and  the  evi- 
dence shows  that  the  servant  was  busy,  with 
no  time  to  look  after  the  roof,  and  does  not 
show  that  his  attention  was  drawn  to  the  fact 
that  the  duty  of  inspection  was  being  neglect- 
ed, he  cannot  be  said  to  be  guilty  of  contribu- 
tory negligence  when  Injured  by  falling  roclcs. 

3.  An  objection  of  variance  between  plead- 
ings and  proof  cannot  be  reviewed  in  the  sa- 
prt>me  court,  where  it  was  not  presented  in  the 
trial  of  the  cause. 

4.  Whether  the  foreman  of  a  mine  is  a  fellow 
servant  of  another  mine  worker  in  the  perform- 
ance of  any  particular  duties  is  a  question  for 
the  jury,  in  an  action  for  personal  injury  to  the 
latter  caused  through  the  negligence  of  the  for- 
mer. 

5.  In  an  action  by  a  servant  against  his  mas- 
ter for  personal  injury  caused  by  the  negligence 


of  the  pit  boss  of  the  mine  in  inspecting  the 
roof  cf  the  mine,  the  issue  was  whether,  on 
the  s[>eciai  occasion,  the  foreman  assumed  the 
duty  of  Inspection  and  care  of  the  roof.  There 
was  no  question  as  to  the  authority  of  the  pit 
l>oss  to  agree  to  assume  such  duty  on  behalf 
of  defendant.  The  court  instructed  the  Jury 
that  "a  pit  boss  and  an  employe  under  him  are 
not  fellow  servants."  Beii,  that  the  instruc- 
tion, though  erroneous,  could  have  had  no  ef- 
fect on  the  verdict,  since  there  was  no  ques- 
tion as  to  liability  arising  from  that  relation. 

6.  In  an  action  by  a  servant  against  his  mas- 
ter for  personal  injury,  where  the  principal 
question  is  whether  the  master  specially  agreed 
to  protect  plaintiff  against  possible  injuries,  it 
is  proper  for  the  instructions  as  to  liabilities  of 
master  to  servant  to  be  modified  so  aa  to  in- 
clude the  feature  of  the  agreement. 

Appeal  from  appellate  court,  Third  dis- 
trict 

Action  by  Daniel  Schwartz  against  the 
Westvilie  Coal  Company.  From  a  Judgment 
for  plaintltr,  defendant  appealed  to  the  ap- 
pellate court,  where  the  Judgment  waa  af- 
firmed. 76  III.  App.  468.  Defendant  appeals. 
Affirmed. 

W.  J.  Calhoun  and  H.  M.  Steely,  for  appel- 
lant Will  Beckwlth  and  F.  K  Shopp,  for  ap- 
pellee. 

CARTWRI6HT,  J.  On  December  21, 1896, 
appellant,  the  Westvilie  Coal  Company,  was 
operating  a  coal  mine  containing  200  rooms, 
in  which  it  used  7  machines,  run  by  elec- 
tricity, to  cut  flnder  the  coal,  which  was  aft- 
erwards thrown  down  by  blasting,  and  then 
loaded  and  taken  from  Qie  mine.  Each  ma- 
chine was  ordinarily  run  by  what  was  call- 
ed a  "machine  runner"  and  his  helper,  and 
it  was  moved  from  room  to  room  aa  requir- 
ed. Each  roomtwas  prepared  for  the  ma- 
chine by  two  men,  who  were  called  the 
"rock  gang,"  who  took  down  all  loose  rock 
from  the  roof,  and  cleared  a  floor  space  of 
12  to  14  feet  from  the  face  of  the  walL  The 
machine  was  then  brought  into  the  room, 
and  a  cutting  comntenced  from  one  side. 
The  machine  was  fastened  by  what  were 
called  "Jacks,"  one  of  which  was  set  in  a 
hole  in  the  roof,  to  operate  as  a  brace  and 
bold  the  machine.  The  machine  would  cut 
under  the  coal  about  3^  feet  wide,  and 
would  run  back  about  7  feet  After  a  cut 
or  run  was  completed  the  machine  was  mov- 
ed over,  and  another  cutting  made,  until  It 
bad  gone  across  the  room,  along  the  face  of 
the  wall,  in  that  way.  It  was  then  removed 
to  another  room,  and  the  process  repeated. 
On  said  night  the  appellee,  Daniel  Schwartz, 
was  in  the  employ  of  appellant  as  a  ma- 
chine runner,  and,  by  direction  of  the  nlgbt 
boss,  operated  a  machine  with  another  ma- 
chine runner,  Thomas  Fltzpa trick.  They  did 
the  cutting  in  one  room,  after  which  tbe 
machine  was  moved  to  room  No.  10.  They 
made  18  cuts  across  the  face  of  the  wall. 
and  turned  the  machine,  and  made  ^  or  3 
along  tbe  side,  when  a  rock  fell  from  the 
roof  upon  the  appellee  while  he  was  bending 
over,  oiling  the  machine.    He  brought  this 
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suit  against  appellant,  charging  It  with  lia- 
bility for  his  injury,  and  recovered  a  ver- 
dict for  $1,000,  upon  which  judgment  was 
entered,  and  the  appellate  court  has  affirmed 
the  judgment 

At  the  close  of  the  evidence  offered  by 
plaintiff,  and  again  at  the  close  of  all  the 
evidence,  the  defendant  asked  the  court  to 
give  a  peremptory  instruction  to  the  jury  to 
fetum  a  verdict  of  not  guilty.  This  the 
court  refused  to  do,  and  the  refusal  is  as- 
signed as  error.  There  were  seven  counts 
In  the  declaration,  charging  various  acts  and 
omissions  as  negligence;  but  the  only  evi- 
dence tending  to  support  a  cause  of  action  was 
the  testimony  of  the  plaintiff  liimself ,  that  on 
the  night  In  question,  by  an  express  agree- 
ment, the  defendant  assumed  the  responsi- 
bility and  duty  of  looking  after  the  roof  and 
keeping  it  in  a  safe  condition.  Plaintiff  ad- 
mitted, and  the  evidence  was  conclusive, 
that  in  the  absence  of  such  an  agreement  it 
was  his  duty  to  look  after  the  roof,  and  to 
protect  himself  from  that  source  of  danger. 
It  was  the  duty  of  the  rock  gang  to  see  that 
the  room  was  put  in  proper  condition  to  take 
the  machine  Into  it,  but  these  roofs  were 
treacherous,  and  there  was  no  certainty  that 
they  would  remain  safe  for  any  length  of 
time  after  being  left  by  the  rock  gang.  It 
was  the  uniform  practice  and  the  duty  of 
the  men  who  ran  a  machine,  when  it  was 
taken  into  a  room,  to  test  the  roof  by  a 
sounding  with  picks  to  see  that  it  was  safe, 
and  to  repeat  such  examination  at  proper 
intervals  for  slips  and  loosened  rocks,  which 
were  liable  to  be  found  at  any  time.  The 
safety  of  the  men  required  such  examination, 
and  it  was  a  sure  method  of  protecting  them- 
selves from  danger.  The  space  cleared  for 
the  machine,  which  was  12  or  14  feet  wide, 
could  not  be  obstructed  by  props  or  timbers 
to  support  the  roof,  but  must  be  left  clear. 
The  machine  ran  with  much  noise  and  a 
great  deal  of  jar,  and,  being  braced  against 
the  roof,  was  likely  to  loosen  and  throw 
down  rocks.  It  seems  that  in  a  neighboring 
mine  a  record  of  75  runs  with  one  of  these 
machines,  in  a  shift  of  10  hours,  had  been 
made,  while  the  average  In  this  mine  was 
somewhere  about  25  or  30  runs,  and  the 
highest  that  had  been  made  was  about  50 
In  the  same  time.  An  attempt  was  to  be 
made  on  this  night  by  plaintiff  and  Fitz- 
patrlck,  under  some  sort  of  understanding, 
to  beat  the  record  of  the  neighboring  mine, 
with  a  larger  number  of  runs.  Plaintiff's 
testimony  was  that  the  boss  or  night  fore- 
man told  them  that  on  that  night  they  need 
not  look  after  the  loading  of  the  machine, 
the  setting  of  the  bits  or  the  roof,  and  that 
he  would  look  after  the  roof.  There  Is  no 
dispute,  and  could  be  none,  under  the  evi- 
dence, of  the  proposition  that,  in  the  ab- 
sence of  the  alleged  agreement  by  the  fore- 
man, the  duty  which  was  neglected  on  this 
occasion  was  the  duty  of  the  plaintiff  him- 
self, and  not  of  his  employer,  the  defendant 


On  the  other  hand.  It  was  within  the  scope 
of  the  foreman's  authority  to  assume,  on  be- 
half of  defendant,  for  that  occasion,  the  du- 
ty of  looking  after  the  roof  while  the  men 
gave  their  undivided  attention  to  making  the 
highest  possible  speed  with  the  machine. 
This  assumption  of  duty  plaintiff  testified 
to,  and  his  testimony  was  sufflcient  to  sup- 
port the  verdict  so  far  as  that  question  is 
concerned.  The  arg:ument  that  the  jury  were 
not  justified  in  crediting  his  statement  be- 
cause be  was  not  corroborated,  but  was  con- 
tradicted by  three  witnesses,  two  of  whom 
were  examined  on  the  subject  in  his  own 
behalf,  does  not  present  the  question  of  a 
want  of  evidence  on  the  part  of  plalntifl,  but 
rather,  that  there  was  a  clear  preponder- 
ance on  the  other  side.  That  question  does 
not  arise  upon  a  motion  for  a  peremptory 
instruction,  but  is  a  question  submitted  to 
the  court  upon  the  motion  for  a  new  trial, 
and  to  the  appellate  court  If  a  verdict  is 
against  a  clear  weight  of  the  evidence.  It  is 
the  duty  of  the  trial  court  to  grant  a  new 
trial,  and  the  appellate  court  may  for  a  like 
reason  reverse  the  judgment  and  award  a 
new  trial;  bnt  the  responsibility  for  the  de- 
termination of  such  question  ends  with  the 
appellate  court  and  we  have  no  power  to  re- 
examine it 

It  is  further  urged  that  if  the  duty  of 
looking  after  the  roof  had  been  assumed 
and  neglected,  with  injurious  consequences 
to  the  plaintiff,  yet  the  evidence  clearly 
shows  that  plaintiff  was  guilty  of  negligence, 
because  he  knew  that  the  duty  was  not  be- 
ing performed,  and  continued  his  work  with 
such  knowledge.  He  had  been  in  this  room. 
No.  10,  about  2  hours;  and  there  had  been, 
so  far  as  appears,  no  inspection  of  the  roof. 
But  he  testified  that  he  and  FItzpatrIck  bad 
no  time  to  look  after  the  roof  while  endeav- 
oring to  make  so  many  runs,  and  gave  no 
attention  to  that  subject  The  machine  ran 
with  a  great  deal  of  dirt  noise,  and  jar,  and 
the  number  of  runs  made  shows  that  they 
were  making  a  desperate  effort  to  do  a  great 
amount  of  work.  The  average  had  been 
25  or  80  runs  in  10  hours,  and  on  this  occa- 
sion they- had  made  30  runs  in  about  3  hours. 
It  is  a  fair  Inference  that  they  were  giving 
the  machine  their  constant  attention,  and  it 
does  not  necessarily  follow,  from  anything 
appearing  in  the  case,  that  they  knew  no  one 
had  observed  the  condition  of  the  roof  dur- 
ing that  time.  We  do  not  think  it  can  be 
said  that  the  evidence  was  conclusive  that 
plaintifCs  attention  was  drawn  to  the  fact 
that  the  duty  of  inspection  was  being  neg- 
lected. 

It  is  also  insisted  that  there  was  a  vari- 
ance between  the  pleadings  and  the  proofs 
as  to  each  count  of  the  declaration.  Bnt  the 
record  does  not  show  that  this  question  was 
rttlsed  in  any  manner  upon  the  trial.  In  or- 
der to  raise  that  question,  it  must  be  pre- 
sented in  some  appropriate  way  to  the  trial 
court,  so  that  it  may  be  passed  upon,  and 
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there  may  be  an  opportunity  of  amendment. 
The  point  is  mentioned  in  tbe  motion  for  a 
new  trial,  and  in  the  assignments  of  error 
in  the  appellate  conrt  and  this  court,  but  it 
comes  too  late  after  the  trial.  Llbby,  Mc- 
NeiU  &  Llbby  y.  Scherman,  146  HI.  640,  34 
N.  E.  801. 

Several  objections  were  made'  to  the  action 
of  the  court  in  passing  upon  the  instructions, 
but  we  do  not  find  any  prejudicial  error 
therein.  It  may  be  said  of  the  instructions, 
generally,  tliat  they  were  not  carefully  adapt- 
ed to  the  question  before  the  Jury,  and  per- 
haps some  confusion  has  arisen  out  of  that 
fact  There  was  some  question  about  tbe 
keeping  of  a  record  book,  and  other  things 
which  were  not  connected  in  any  way  with 
plaintllTs  injury,  and  could  have  had  no  in- 
fluence in  the  decision  of  the  case.  The 
neglect  of  the  duty,  by  whomsoever  was 
charged  with  it,  and  the  consequent  injury, 
were  not  in  question;  and  the  only  ques- 
tions before  the  Jury  were  whether  the  duty 
of  inspection  and  care  of  the  roof  was  as- 
sumed by  tbe  defendant's  foreman,  and 
whether  plaintiff  was  in  the  exercise  of  or- 
dinary care  for  his  own  safety.  The  instruc- 
tions—both those  given  and  refused — related 
to  numerous  other  questions.  One  of  them 
—asked  by  the  defendant — told  the  jury  that 
the  master  was  not  liable  for  an  injury  caus- 
ed by  the  negligence  of  a  fellow  servant;  and 
the  court  added,  "But  a  pit-boss  and  an  em- 
ploy6  under  him  are  not  fellow  servants,"  and 
gave  the  Instruction  in  that  form.  This  mod- 
ification was  wrong,  both  for  the  reason  tliat 
ordinarily  the  question  whether  the  servants 
of  a  common  master  are  fellow  servants  is 
one  of  fact,  to  be  determined  by  the  Jury  un- 
der instructions  defining  the  relation  (and  un- 
der the  evidence  it  would  be  such  a  question 
in  this  case),  and  also  because  a  pit  Xmsb  and 
employ^  under  him  might  or  might  not  be 
fellow  servants  as  to  particular  acts  or  duties, 
according  to  the  circumstances.  The  superi- 
or position  of  the  pit  boss,  and  the  fact  that 
he  had  the  power  to  control  and  direct  the 
plaintiff,  would  not  determine  the  question. 
Cooley,  Torts,  562.  It  appears  from  the  evi- 
dence that  on  some  occasions,  at  least,  tbe  pit 
lx>s8  performed  the  same  duties  as  plaintUf, 
and  during  this  evening  he  took  plaintifTs 
place  and  ran  tbe  machine  while  plaintiff  went 
to  lunch.  While  he  would  not  be  a  fellow 
servant  with  respect  to  the  exercise  of  power 
over  the  plaintiff  with  which  he  was  clothed, 
he  might  under  other  circumstances  hold  the 
relation  of  fellow  servant  Railroad  Co.  v. 
May,  108  111.  288.  But  this  instruction  could 
have  had  no  infiuence  In  the  decision  of  the 
case,  since  there  was  no  question  of  liability 
or  exemption  from  liability  arising  out  of 
that  relation.  If  the  duty  of  looking  after 
the  roof  was  assumed  by  the  foreman,  it  was 
on  behalf  of  the  defendant  as  employer;  and 
the  failure  to  discharge  it  was  not  the  negli- 
gence of  a  fellow  servant,  but  the  disregard 
of  an  obligation  of  the  defendant  to  the  plain- 


tiff. The  defendant  offered  five  Instructions, 
stating  that  certain  conditions  of  fact  would 
bar  a  recovery.  They  Ignored  the  material 
and  principal  question  in  the  case,— whether 
the  defendant,  through  its  foreman,  promised 
the  plaintiff  to  look  after  the  roof,  so  as  to 
exempt  him  from  the  discbarge  of  that  duty,— 
and  the  court  added  to  each  a  modification 
embracing  the  omitted  feature.  The  modi- 
fication was  correct,  for  tbe  reason  that  the 
facts  stated  In  the  Instructions  would  not  bar 
a  recovery,  if  the  duty  was  assumed  as  claim- 
ed. There  are  some  other  minor  criticisms, 
which  it  is  not  necessary  to  discuss  at  length. 
All  that  was  good  In  refused  instructions  ap- 
plicable to  the  case  was  contained  in  those 
which  were  given.  The  twenty-seventh  in- 
struction asked  by  the  defendant,  and  given, 
was  a  fair  and  reasonable  statement  of  the 
rule  of  law,  and  sufficient  for  the  presentation 
to  the  jury  of  defendant's  claim.  The  judg- 
ment is  affirmed.   Judgment  affirmed. 


an  m.  161) 
orrr  of  bloomington  t.  beeves 

et  al. 

(Supreme  Conrt  of  Illinois.    Dec.  21,  1898.) 

Special  Absessmentb — Appeal  bt  City  — Soppi- 

oiBHOT   or   Petitiok  —  BoABD   or 

Local  iMPitovEMiMTS. 

1.  Laws  1897,  p.  102,  {  47,  provides  that  the 
court's  determination  as  to  the  correctness  of 
an  assessment  for  a  local  improvement  shall 
not  be  subject  to  review.  Section  56  provides 
that  judgments  In  such  proceedings  shall  be 
subject  to  review  on  appeal  only  as  in  the  act 
provided.  Section  95  authorizes  an  appeal  from 
such  judgment  by  the  owners  of  or  persons  in- 
terested In  lands  affected  by  such  proceedings. 
Held  not  to  deprive  a  city  of  the  right  to  appeal 
from  a  judgment  refusing  to  confirm  a  special 
assessment  for  a  local  improvement  given  by 
Kurd's  Rev.  St.  1897,  _p.  527. 

2.  Under  Laws  1897,  p.  102,  i  4.  requiring 
local  improvements  in  cities  of  less  than  25,000 
inhabitants  to  be  made  on  petition  of  a  ma- 
jority of  the  property  in  contiguous  blocks 
abutting  on  the  proposed  improvement,  a  peti- 
tion for  paving  portions  of  two  intersecting 
streets,  the  pavement  to  include  the  intersecting 
portions,  so  as  to  be  one  piece  of  pavement, 
must  be  signed  by  the  owners  of  a  majority  of 
the  property  in  each  contiguous  block  on  both 
streets  abutting  on  the  proposed  improvement. 
A  petition  signed  by  a  majority  of  the  total 
abutting  property  on  l>oth  streets  Is  insufficient. 

3.  Laws  1867,  p.  102,  1$  7,  8,  require  ordi- 
nances for  local  improvements  to  be  paid  for 
by  special  assessment,  to  originate  with  the 
boards  of  local  improvements  of  the  respective 
cities  after  hearing  on  petition  for  such  improve- 
ment presented  to  such  board.  Section  9  re- 
quires said  board  to  present  a  recommendation 
for  such  improvement  with  the  ordinance  pro- 
viding therefor,  -which  recommendation  is  made 
prima  facie  evidence  that  all  preliminairy  re- 
quirements have  been  complied  with.  Hrld, 
that  the  recommendation  of  an  improvement  by 
sucli  board  is  not  conclusive  that  the  petition 
therefor  was  sufficient. 

4.  Laws  1897,  p.  102,  providing  for  the  con- 
struction of  local  improvements  to  be  paid  for 
by  special  assessment,  requires  a  petition  by 
abutters  in  cities  of  less  than  25.000  inhabit- 
ants; and  section  7  authorizes  the  board  of  lo- 
cal improvements  of  any  city  to  originate  an  or- 
dinance providing  for  such  improvement  with 
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or  withoat  a  petition  therefor  by  abutting  prop- 
erty owners.  Held,  that  only  In  dtiea  of  25,000 
inhabitants  or  more  may  the  board  of  local  im- 
provements originate  an  ordinance  for  such  im- 
prorement  without  a  previous  petition  by  abut- 
ters. 

5.  A  street  pavement  of  two  intersectini; 
streets  provided  for  by  one  ordinance,  which 
is  to  connect  at  the  intersection  and  be  one 
piece  of  pavement,  is  but  one  improvement;  and 
where  part  of  it  is  invalid,  because  not  peti- 
tioned for  by  the  owners  of  a  majority  of  the 
abutting  property  on  one  of  the  streets,  it  will 
be  adjndged  invalid  in  toto. 

Appeal  from  McLean  county  court;  Roland 
A.  RuBsell.  Judge. 

Application  by  the  city  of  Bloomington 
against  O.  T.  Beeves  and  others  to  confirm 
a  special  tax.  Prom  a  judgment  denying  con- 
firmation, petitioner  appeals.   Affirmed. 

William  R.  Bach,  SIgmund  Livingston,  and 
J.  J.  Thompson,  for  appellant  J.  K  Pol- 
lock, Rowell,  NeviUe  &  Llndley,  O.  Baybnm, 
and  Owen  T.  Beeves,  for  appellees. 

CRAIG,  J.  This  18  an  appeal  from  a  Judg- 
ment of  the  county  court  of  McLean  county 
denying  an  application  for  the  confirmation 
of  a  special  tax  levied  to  pay  the  cost  of  pav- 
ing and  grading  certain  streets  in  the  city  of 
Bloomington.  The  proceeding  was  instituted 
under  the  act  of  June  14,  1897  (Laws  1807, 
p.  102).  The  appellees  have  entered  a  mo- 
tion to  dismiss  the  appeal,  on  the  ground  the 
statute  does  not  authorize  the  city  of  Bloom- 
ington to  appeal.  The  only  provisions  found 
In  the  above  act.  In  case  of  special  assess- 
ment or  special  tax,  relating  to  appeals,  are 
found  first  In  the  last  clause  of  section  47, 
which  declares:  "The  determination  of  the 
court  as  to  the  correctness  of  the  distribution 
of  the  cost  of  the  Improvement  between  the 
public  and  the  property  to  be  assessed  shall 
be  conclusive,  and  not  subject  to  review  on 
appeal  or  writ  of  error;"  and  In  the  first 
clause  of  section  56:  "The  Judgments  of  the 
court  shall  be  final  as  to  all  the  issues  In- 
volved, and  the  proceedings  In  said  cause 
shall  be  subject  to  review  by  appeal  or  writ 
of  error  as  hereinafter  provided,  and  not  oth- 
erwise;" and  section  95:  "Appeals  from  final 
Judgments  or  orders  of  any  court  made  In  the 
proceedings  provided  for  by  this  act  may  be 
taken  to  the  supreme  court  of  this  state,  in 
the  manner  provided  by  law,  by  any  of  the 
owners  or  parties  Interested  In  lands  taken, 
damaged  or  assessed  therein,  and  the  court 
may  allow  such  an  appeal  to  be  taken  Jointly, 
and  upon  a  joint  bond,  or  severally  and  upon 
several  bonds,  as  may  be  specified  In  the  or- 
der allowing  the  same."  It  Is  apparent  that 
there  Is  no  provision  of  the  act  which  au- 
thorized the  city,  when  it  happened  to  be  de- 
feated In  the  county  court,  to  appeal;  and,  if 
the  right  of  appeal  depended  solely  on  the  act 
under  which  the  proceeding  was  Instituted, 
then  the  appeal  could  not  be  maintained. 
But  we  do  not  think  that  the  right  of  the 
city  of  Bloomington  to  appeal  depends  on  the 
act.     Section  213  of  the  act  relating  to  conrts 


(Hurd's  Rev.  St  1897,  p.  527)  provides:  "Ap- 
peals and  writs  of  error  may  be  taken  and 
prosecuted  from  fbe  final  orders.  Judgments 
and  decrees  of  the  county  court  to  the  su- 
preme court  or  appellate  court  In  proceedings 
for  the  confirmation  of  special  assessments, 
In  proceedings  for  the  sale  of  lands  for  taxes 
and  special  assessments,  and  in  all  common 
law  and  attachment  cases,  and  cases  of  for- 
cible detainer  and  forcible  entry  and  detain- 
er." See,  also,  page  1217,  c.  110,  §  89.  These 
sections  of  the  statute,  which  expressly  allow 
either  party  an  appeal  in  a  case  like  the  one 
under  consideration,  have  never  been  repeal- 
ed, and  under  them  the  dty  of  Bloomington 
had  the  right  of  appeal.  If  the  legislature 
had  Intended  to  cut  ofF  all  right  of  appeal  on 
behalf  of  a  city  where  It  was  defeated  in  the 
county  court,  these  two  sections  of  the  stat- 
ute doubtless  would  have  been  modified  or 
repealed.  This  not  having  been  done,  it  will 
be  presumed  the  legislature  Intended  to  pre- 
serve the  right  of  appeal  In  the  city  as  It  ex- 
isted heretofore.  The  motion  to  dismiss  the 
appeal  will  be  denied. 

The  first  section  of  the  ordinance  under 
which  the  proceeding  was  instituted  provided 
"that  Chestnut  street  In  said  city,  from  the 
west  line  of  Center  street  to  the  west  line  of 
West  street  and  West  street  from  the  north 
line  of  Chestnut  street  to  a  line  twelve  feet 
north  of  and  parallel  yrlth  the  south  line  of 
Seminary  avenue,  be  prepared  for  a  brick 
pavement  of  two  courses  of  brick  and  a  stone 
curbing,  and  be  graded  and  paved  as  herein- 
after provided."  Upon  petition  filed  by  the 
city  of  Bloomington  In  the  county  court,  a 
commissioner  was  duly  appointed  to  make 
assessment  of  a  special  tax  against  the  prop- 
erty abutting  on  the  proposed  improvement. 
The  tax  was  assessed,  and  appellees  filed  ob- 
jections to  the  confirmation  of  the  special  tax 
sale. 

The  points  raised  by  the  objectors,  as  we 
understand  the  record,  were:  First  that  the 
estimate  furnished  by  the  dty  engineer  to  the 
board  of  local  Improvements  was  defective 
and  insufilclent;  and,  second,  that  the  origi- 
nal petition  of  the  property  owners  for  the 
Improvement  did  not  contain  the  names  of 
persons  owning  a  majority  of  the  frontage 
on  that  part  of  the  proposed  Improvement  on 
Chestnut  street;  and  on  account  of  this  fail- 
ure the  city  had  no  power  to  pass  the  ordi- 
nance. The  court  overruled  the  first  objec- 
tion, and  sustained  the  second  objection,  hold- 
ing. In  substance,  that  it  was  necessary,  in 
dties  of  less  than  25,000  Inhabitants,  in  order 
to  give  the  court  Jurisdiction,  that  the  peti- 
tion to  the  board  of  local  Improvements  for 
the  proposed  Improvement  must  contain  the 
names  of  persons  owning  a  majority  of  the 
frontage  of  property  abutting  on  the  propos- 
ed Improvement  on  Chestnut  street,  and  also 
a  majority  of  frontage  on  West  street  The 
city  of  Bloomington  contends  that  the  ruling 
of  the  county  court  was  erroneous.  A  correct 
solution  of  the  questions  presented  by  the  rec- 
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ord  depends  upon  the  construction  to  be 
placed  upon  certain  provisions  of  tbe  act  of 
June  14,  1897,  entitled  "An  act  concerning 
local  Improvements."  It  is  conceded  in  the 
argument  that  the  petition  contained  the 
names  of  persons  owning  a  majority  of  the 
property  abutting  on  those  parts  of  both 
streets  upon  which  the  proposed  improve- 
ment is  to  be  constructed,  but  did  not  have 
the  names  of  parties  owning  a  majority  of 
feet  fronting  on  that  part  of  the  improvement 
on  Chestnut  street  The  question  then  pre- 
sented is  whether  it  was  Intended  by  the  act 
that  the  petition  to  be  presented  to  the  board 
of  local  improvements  must  contain  a  majori- 
ty of  frontage  on  every  contiguous  block  on 
each  street  upon  which  the  Improvement  Is 
to  be  constructed,  or  whether  the  legislature 
intended  that  tbe  petition  should  only  contain 
a  majority  of  frontage  on  the  entire  improve- 
ment. Section  4  of  the  act  provides:  "When 
any  such  city,  village  or  town  shall,  by  ordi- 
nance, provide  for  the  making  of  any  local 
improvement.  It  shall  by  the  same  ordinance 
prescribe  whether  the  same  shall  be  made  by 
special  assessment  or  by  special  taxation  pf 
contiguous  property,  or  general  taxation,  or 
both.  But  In  cities,  towns  or  villages  having 
a  population  of  less  than  25,000,  ascertained 
as  aforesaid,  no  ordinance  for  making  any 
local  improvement  shall  be  adopted  unless 
the  owners  of  a  majority  of  the  property  In 
any  one  or  more  contiguous  blocks  abutting 
on  any  street  *  *  *  shall  petition  for  such 
local  improvement"  The  city  of  Blooming- 
ton  contained  a  population  of  less  than  25,000 
inhabitants,  as  shown  by  the  last  preceding 
census  of  the  United  States;  and,  unless  sec- 
tion 4  of  the  statute  is  to  be  given  a  construc- 
tion different  from  what  the  language  used 
plainly  Imports,  we  think  It  is  clear  that  the 
city  council  had  no  power  to  pass  the  ordi- 
nance, unless  the  owners  of  a  majority  of 
the  property  In  any  one  or  more  contiguous 
blocks  abutting  on  the  street  first  petitioned 
for  the  improvement  No  such  petition  was 
ever  presented.  If  the  legislature  had  in- 
tended that  an  ordinance  should  be  enacted 
upon  a  petition  of  the  owners  of  a  majority 
of  tbe  property  abutting  upon  the  line  of 
such  local  Improvement,  appropriate  language 
would  have  been  used  to  express  that  inten- 
tion. Under  the  section  of  the  statute,  the 
blocks  must  not  only  abut  on  a  street,  but 
they  must  be  contiguous  blocks  on  that  street 
The  word  "contiguous,"  as  used  in  the  stat- 
ute, as  we  have  held,  is  to  be  understood  in 
its  popular  sense,  as  meaning  in  actual  or 
close  contact,  touching,  etc.  Adams  Co.  v. 
City  of  Quincy,  130  111.  666,  22  N.  E.  624. 
The  section  was  no  doubt  enacted  for  the  pur- 
pose of  affording  protection  to  the  property 
owners  in  a  block  on  the  line  of  a  proposed 
improvement;  and,  where^  the  consent  of  a 
majority  of  the  property  owners  in  a  block 
on  the  line  of  the  proposed  improvement  could 
not  be  obtained,  the  tax  should  not  be  Im- 
posed.   The  section  was  no  doubt  enacted  to 


correct  abuses  which  existed  under  the  old 
special  assessment  act,  and  it  should  receive 
a  construction  which  carries  out  the  Intent 
with  which  it  was  enacted. 

It  is,  however,  suggested  In  the  argument, 
that,  under  section  8  of  the  act  the  suffi- 
ciency of  the  petition  was  a  question  to  be 
passed  upon  by  the  board  of  local  Improve- 
ments, and  the  action  of  that  board  should  be 
final.  Section  7  provides:  "AU  ordinances 
for  local  improvements,  to  he  paid  for  wholly 
or  in  part  by  special  assessment  or  special 
taxation,  shall  originate  with  the  board  of 
local  Improvements.  Petitions  for  any  sucb 
public  improvement  shall  be  addressed  to  said 
board."  The  section  also  provides  for  notice 
of  a  hearing.  Section  8  provides  for  a  hear- 
ing before  the  board,  and  after  the  hearing, 
"if  the  said  proposed  improvement  be  not 
abandoned,  the  said  board  shall  cause  an  or- 
dinance to  be  prepared  therefor,  to  be  submit- 
ted to  the 'council  or  board  of  trustees,  as 
the  case  may  be."  Section  9  provides  that 
the  board  shall  present  with  the  ordinance  a 
recommendation  of  the  Improvement,  and 
that  the  recommendation  "shall  be  prima  fa- 
cie evidence  that  all  the  preliminary  require- 
ments of  the  law  have  been  complied  with, 
and  if  a  variance  be  shown  on  the  proceed- 
ings in  the  court  it  shall  not  affect  the  validi- 
ty of  the  proceedings  unless  the  court  shall 
deem  the  same  willful  or  substantial."  There 
is  nothing  to  be  found  In  section  8  which 
shows  an  intention  of  the  legislature  that  tbe 
action  of  the  board  should  be  final  or  conclu- 
sive on  the  sufficiency  of  the  petition.  On 
the  other  hand,  as  has  been  seen,  it  is  ex- 
pressly provided  by  section  9  that  the  action 
of  the  board  shall  not  be  final,  but  only  prima 
facie  evidence  that  all  the  preliminary  re- 
quirements of  the  law  have  been  observed.' 
Where,  however,  there  has  been  a  willful  or 
substantial  departure  from  the  requirements 
of  the  law,  such  departure  may  be  availed  of 
by  the  property  owner.  Nor  is  there  any- 
thing In  section  7  of  the  act  which  supports 
the  view  of  appellant  ,  That  section,  among 
other  things,  provides  that  all  ordinances  for 
local  improvements  shall  originate  with  the 
board  of  local  improvements;  that  petitions 
for  such  Improvements  shall  be  addressed  to 
said  board;  that  the  board  Shall  have  t&e 
power  to  originate  a  scheme  for  any  local 
Improvement  either  with  or  without  a  peti- 
tion, etc.  We  find  no  provision  of  the  act 
which  requires  a  petition  signed  by  the  own- 
ers of  a  majority  of  the  property  to  be  pre- 
sented before  the  council  can  pass  an  ordi- 
nance for  a  local  improvement  in  cities  of  a 
population  of  25,000  or  more.  The  require- 
ment applies  only  to  smaller  cities.  That 
clause  of  section  7,  supra,  which  says  the 
board  may  originate  a  scheme  for  any  local 
improvement,  either  with  or  without  a  peti- 
tion, evidently  means  that  the  board  may 
originate  a  local  improvement  with  a  petition 
where  one  is  required  by  the  act,  and  without 
a  petition  where  none  is  required,  as  suggest- 
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ed  In  the  brief  of  appellees.  Here  a  petition, 
signed  as  provided  by  tbe  statute,  was  re- 
quired, and  tbe  city  council  bad  no  authority 
to  pass  an  ordinance  providing  for  the  Im- 
provement In  the  absence  of  a  proper  t>etl- 
tlon. 

It  is,  however,  suggested  In  the  argument, 
that  if  the  petition  was  Insufficient  as  to 
Chestnut  street,  on  account  of  not  being  sign- 
ed by  the  owners  of  a  majority  of  the  proper- 
ty on  any  one  or  more  contiguous  blocks 
abutting  on  the  street,  as  the  same  defect  did 
not  exist  as  to  that  part  of  tbe  Improvement 
on  West  street,  appellant  was  entitled  to  a 
judgment  confirming  tbe  special  taxes  on  that 
part  of  the  Improvement  on  West  street  We 
do  not  concur  In  that  view.  From  an  exam- 
ination of  tbe  ordinance  providing  for  the  Im- 
provement, it  is  apparent  that  one  Improve- 
ment, and  only  one,  was  contemplated.  True, 
the  Improvement  embraces  a  part  of  two 
streets;  but  It  Is  not  a  distinct  and  separate 
Improvement  on  each.  The  framers  of  the 
ordinance  had  but  one  single  object  In  view, 
—the  construction  of  a  pavement  on  portions 
of  two  streets.  There  Is  nothing  to  Indicate  a 
separation  of  tbe  improvement  into  distinct 
parts. 

We  fully  recognize  tbe  rule  applicable  to 
by-laws  and  ordinances,— that  If  a  provision 
relating  to  one  subject-matter  be  void,  and 
as  to  another  valid,  and  the  two  are  not  nec- 
essarily or  Inseparably  connected,  it  may  be 
enforced  as  to  the  valid  portion  as  if  the 
void  part  had  been  omitted,  as  held  in  Wilbur 
V.  City  of  Springfield,  123  lU.  395, 14  N.  K  871; 
but  where  the  act  or  thing  provided  for  Is  in- 
divisible, as  Is  the  case  here,  if  void, In  part 
it  must  fall  as  a  whole.  The  judgment  of  the 
county  court  will  be  affirmed.  Judgment  af- 
firmed. 

(177  111.  208) 

McFARLAND  v.  McFARLAND  et  al. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

WlIXS— COSSTRUCTION  —  NaTOBB  OF  ESTATE  CrB- 
ATEU— LbOACIBS — LlENS  — BVIDEXOB 

— Competency. 

1.  A  will  devising  testator's  estate  without 
words  of  limitation,  and  subject  to  a  personal 
charge,  to  be  held  and  enjoyed  by  the  devisees 
indefinitely,  unless  they  desire  to  terminate 
their  interest,  which  they  could  do  by  a  writ- 
ten instrument  signed  by  at  least  two  of  them, 
passes  an  estate  in  fee,  determinable  only  in 
the  manner  prescribed. 

2.  An  estate  was  devised  to  be  managed  by 
devisees  indefinitely,  unless  they  desired  to  sur- 
render it  to  the  executor  for  sale,  which  they 
could  do  by  written  agreement  signed  by  at 
least  two  of  them.  BeUl.  that  a  disagreement 
among  devisees  as  to  such  management,  and 
their  not  conducting  it  as  testator  desired,  did 
not  operate  to  subject  the  property  to  sale, 
since  that  could  only  be  done  in  the  manner 
prescribed. 

3.  W^here  a  testator  omitted  from   his  will 

S revisions  that  he  would  have  incorporated  if 
e  had  not  overloolted  probable  future  occur- 
rences, the  court  will  not  rectify  such  omis- 
sions. 

4.  Where  legacies  are  made  a  charge  on  the 
estate  devised,  devisees  cannot  complain  that 


such  charges  are  fixed  as  a  lien,   and  given 
preference  over  other  liens. 

5.  Where  a  will  provides  for  the  management 
of  the  estate  by  devisees,  and  directs  the  man- 
ner of  such  management,  it  is  improper  to  ask 
a  witness  if  the  management  was  conducted  as 
provided  by  the  will,  as  it  calls  on  him  to  con- 
strue the  will,  and  to  give  his  opinion  as  to 
whether  it  was  being  conducted  as  the  will  re- 
quired. 

Error  to  circuit  court,  Morgan  county;  0. 
Epler,  Judge. 

Bill  by  Anna  H.  McFarland  and  others 
against  George  O.  McFarland  and  others  to 
determine  the  right  of  complainants  as  dev- 
isees under  the  will  of  Andrew  McFarland, 
deceased.  From  a  decree,  defendant  McFar- 
land brings  error.    Affirmed. 

Andrew  McFarland  departed  this  life,  tes- 
tate, on  the  22d  day  of  November,  1891.  His 
will  Is  as  follows:  "First  It  is  my  will  that 
all  my  just  debts  and  funeral  expenses  be 
fully  paid.  Second.  It  is  my  will,  and  I  or- 
der and  direct,  that  tbe  persons  hereinafter 
named  who  are  to  have  the  control  and  man- 
agement of  the  Institution  known  as  'Oak 
Lawn  Retreat,'  viz.  Gporge  C.  McFarland,  M. 
E.  McFarland,  and  Anna  H.  McFarland, 
shall,  at  the  end  of  the  first  year  of  their 
management  pay  to  my  daughter  Mary  E. 
Flack  the  sum  of  $500,  and,  at  the  end  of  the 
second  and  third  years  of  tbelr  management 
of  the  said  Institution,  a  like  sum  of  $500, 
and  in  no  case  is  any  payment  to  be  made  by 
said  parties  to  my  said  daughter  unless  the 
said  institution  is  under  tbe  exclusive  con- 
trol and  management  of  the  said  parties. 
Third.  To  my  son  George  C.  McFarland  I 
give  my  gold-headed  cane.  Fourth.  To  my 
son  T.  Fletcher  McFarland  1  give  my  gold 
watch.  Fifth.  Subject  to  the  payment  of  the 
debts,  funeral  expenses,  contingent  legacy 
and  bequests  above  mentioned,  and  subject 
also  to  the  charges  and  conditions  herein- 
after named,  I  give,  devise,  and  bequeath  to 
my  son  George  C.  McFarland,  my  daughter- 
in-law,  M.  E.  McFarland,  and  my  grand- 
daughter Anna  H.  McFarland,  all  of  my  es- 
tate, both  real  and  personal,  wherever  lo- 
cated or  situated,  to  have  and  to  hold  the 
same  so  long  as  they  shall  carry  on  and 
conduct  the  business  for  which  the  real  es- 
tate above  mentioned  is  peculiarly  and  par- 
ticularly adapted,  viz.  the  care  and  treatment 
of  the  Insane.  Included  in  the  devise  of  real 
estate  above  mentioned  is  the  property  known 
as  'Oak  Lawn  Retreat'  which  I  have  im- 
proved and  arranged  as  a  hospital  for  the 
care  and  treatment  of  the  Insane;  and  It  is 
my  wish  and  will  that  my  said  son,  George 
C.  McFarland,  be  the  business  manager  of 
said  institution,  and  that  my  daughter-in- 
law,  M.  E.  McFarland,  be  the  matron  of  said 
institution,  and  that  my  said  granddaughter, 
Anna  H.  McFarland  (who,  under  my  direc- 
tion, has  been  specially  educated  in  the  med- 
ical profession,  with  the  view  of  having  her 
assume  the  position  of  physician  to  said  in- 
stitution), be  the  physician  at  said  Institution. 
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I  Will  and  direct  that  so  long  ae  the  said  In- 
stitntioD,  viz.  Oak  Lawn  Retreat,  shall  be 
operated  or  managed  by  the  said  parties 
above  mentioned,  viz.  George  0.  McFarland, 
M.  E.  McFarland,  and  Anna  H.  McFarland, 
they,  the  said  last-named  parties,  shall  give 
to  my  son  T.  Fletcher  and  to  my  daughter 
Harriet  N.  McFarland  each  the  same  care, 
maintenance,  and  support  they  now  receive 
at  said  institution;  and  they,  the  said  George 
C.  McFarland,  M.  E.  McFarland,  and  Anna 
H.  McFarland,  shall  also  pay  to  T.  Fletcher 
McFarland  and  Harriet  N.  McFarland  each 
the  sum  of  $100  per  annum,  payable  in  quar- 
terly Installments.  The  above-named  parties 
who  are  to  control  and  manage  said  Institu- 
tion, viz.  George  C.  McFarland,  M.  E.'  Mc- 
Farland, and  Anna  H.  McFarland,  shall  share 
equally  the  profits  In  the  business  of  conduct- 
ing and  managing  the  said  Institution.  Sixth. 
If  the  said  George  0.  McFarland,  M.  E.  Mc- 
Farland, and  Anna  H.  McFarland  refuse  to 
enter  upon  the  management  of  said  Institu- 
tion, or,  having  entered  upon  the  manage^ 
ment  of  the  same,  shall  at  any  time  deem  it 
unprofitable  or  inexpedient  to  continue  the 
management  of  the  same,  then,  in  that  event, 
and  on  their  written  request,  such  request 
being  signed  by  at  least  two  of  them,  I  will 
and  direct  my  executors,  hereinafter  named, 
to  sell  all  of  my  said  real  estate  at  public  or 
private  sale, '  as  they,  after  consulting  with 
my  legal  heirs,  shall  deem  best;  and  I  here- 
by empower  my  said  executors  to  make  and 
execute  all  deeds  of  conveyance  necessary  to 
carry  out  the  provisions  of  this  will.  On  such 
sale  being  made  by  my  said  executors,  I  will 
and  direct  that  my  said  executors  shall,  out 
of  the  proceeds  of  such  sale,  pay  all  liens 
and  charges  on  said  real  estate,  including  the 
costs  and  expenses  of  such  sale,  and  make 
distribution  of  the  remainder  of  the  proceeds 
of  such  sale  as  follows,  to  wit:  First,  divide 
such  remainder  into  ten  equal  parts  or 
shares;  second,  pay  such  shares  or  parts  to 
the  following  named  persons,  in  the  follow- 
ing proportions,  to  wit:  To  George  0.  Mc- 
Farland, two  shares;  to  Mrs.  M.  E.  McFar- 
land, two  shares;  to  Anna  H.  McFarland, 
two  shares;  t»  T.  Fletcher  McFarland,  two 
shares;  to  Harriet  N.  McFarland,  two  shares 
Seventh.  In  the  event  that  my  son  T.  Fletch- 
er McFarland  or  my  daughter  Harriet  N.  Mc- 
Farland should  choose  to  live  or  reside  else- 
where than  at  said  institution  while  the  said 
Institution  is  under  the  management  and  con- 
trol of  the  said  parties,  viz.  .George  C.  Mc- 
Farland, M.  E.  McFarland,  and  Anna  H. 
McFarland,  then,  if  the  place  so  chosen  by 
them  is  within  thirty  miles  of  said  institu- 
tion, there  shall  be  paid  to  each  of  them  so 
residing  away  from  said  institution.  In  lieu 
of  the  care  and  maintenance  mentioned 
alMve,  an  additional  sum  of  $100  per  annum, 
payable  in  quarterly  installments.  Eighth.  I 
hereby  nominate,  constitute,  and  appoint 
.Tobn  A.  Bellatti  and  Robert  M.  Hockinhull 
to  be  the  executors  of  this,  my  will." 


The  said  Andrew  McFarland  died  leaving, 
him  surviving,  the  following,  as  his  only  chil- 
dren and  heirs  at  law:  G«orge  C.  McFarland 
and  T.  Fletcher  McFarland,  hia  only  sons,  and 
Mary  E.  Flack  and  Harriet  N.  McFarland, 
his  only  daughters.  The  persons  mentioned  In 
the  second  and  other  clauses  of  the  will  as 
those  to  be  vested  with  the  control  and  man- 
agement of  Oak  Lawn  Retreat  are  the  plahi- 
tUI  in  error,  George  0.  McFarland,  a  son  of 
the  testator,  M.  E.  McFarland  (now  deceased), 
who  was  the  wife  of  the  said  plaintiff  in  error, 
and  Anna  H.  McFarland,  daughter  of  said 
plaintiff  in  error.  They  accepted  the  provi- 
sions of  the  will,  and  entered  upon  the  man- 
agement of  the  said  institution.  They  paid 
to  Mrs.  Mary  E.  Flack  the  first  and  second 
of  the  three  several  sums  of  money  directed 
to  be  paid  her  by  the  second  clause  of  the 
will,  and  she  accepted  such  payments  from 
them.  Only  one  of  the  persons  (John  A.  Bel- 
lattl)  nominated  as  executors  of  the  will  quali- 
fied, and  he  made  due  settlement  of  the  es- 
tate in  the  county  court  of  Morgan  county, 
and  was  discharged  from  further  duties  as 
executor.  On  the  21st  day  of  March,  1882, 
the  plaintiff  in  error,  by  his  deed  of  that  date, 
conveyed  and  quitclaimed  all  his  interest  in 
the  real  estate  described  in  the  will  to  M.  E. 
McFarland,  his  wife.  On  the  15th  day  of 
August,  1893,  said  M.  E.  McFarland  died, 
leaving  her  husband,  the  plaintiff  in  error, 
and  two  daughters,  said  Anna  H.  McFarland 
and  Marie  a  Griffith  (n6e  McFarland).  The 
daughters,  on  the  9th  day  of  September  fol- 
lowing the  death  of  their  mother,  conveyed 
and  quitclaimed  to  the  plaintiff  in  error  an 
undivided  one-third  part  of  the  said  real  es- 
tate In  the  will  mentioned.  The  management 
was  then  assumed  by  the  plaintiff  in  error  and 
his  said  daughters.  On  the  23d  day  of  No- 
vember, IBdi,  the  payment  last  falling  due 
to  Mrs.  M.  E.  Flack  under  the  second  clause 
of  the  will  was  made  by  the  plaintiff  in  error 
and  his  said  two  daughters,  Anna  H.  McFar- 
land and  Marie  B.  Griffith;  and  at  the  same 
thue  Mrs.  B^lack  executed  a  quitclaim  deed, 
conveying  to  the  said  parties  so  making  said 
payment  "all  interest  of  the  grantor  in  the 
real  estate  mentioned  In  the  will."  In  Decem- 
ber, 1894,  the  plaintiff  in  error  leased  his  Ui- 
terest  in  the  Retreat  to  Frank  Griffith,  hus- 
band of  his  daughter  Marie,  until  February  1, 
1896.  Said  Frank  Griffith  and  the  defendant 
in  error  Anna  McFarland,  on  the  same  day, 
entered  into  articles  of  co-partnership  for  the 
purpose  of  carrying  on  the  business  of  treat- 
hig  the  insane  at  Oak  Lawn  Retreat  during 
the  period  of  the  running  of  the  lease,  and  un- 
til January  31,  1896;  and  the  Institution  was 
operated  by  them  under  the  said  articles  of 
co-partnei'Sliip,  Mrs.  Griffith  acting  as  matron. 
The  plaintiff  In  error  during  this  time  was  en- 
gaged in  other  affairs  not  connected  with  the 
Retreat,  and  was  not  present  at  the  InsUtn- 
tion.  Shortly  prior  to  the  termination  of  the 
lease  to  Griffith  and  the  articles  of  co-partner- 
ship,   misunderstandings   arose    between    the 
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plaintiff  In  error  and  his  daughters,  Anna  H. 
McFarland  and  Marie  B.  Qrlfilth,  by  reason 
of  ■which  they  realized  they  could  not  carry  on 
the  business  of  the  Institution  together.  At 
the  expiration  of  the  lease  to  Griffith,  the 
plaintiff  in  error  returned  to  the  Institution, 
and  hla  daughters  withdrew  therefrom.  He 
has  since  been  In  possession  and  control  of  the 
Retreat. 

On  the  24th  day  of  April,  1896,  the  said 
daughters  of  the  plaintiff  In  error,  Anna  and 
Marie,  filed  this  bill  In  chancery  against  the 
plaintiff  in  error,  T.  Fletcher,  and  Harriet  Mc- 
Farland, and  the  Security  Savings,  Building 
&  Loan  Association;  the  said  association  be- 
ing made  a  party  in  order  that  a  mortgage 
given  by  the  testator.  In  his  lifetime,  on  the 
real  estate  mentioned  In  the  will,  and  which 
stUl  remained.  In  the  larger  part,  unsettled, 
might  be  adjusted.  The  allegations  and  the- 
ory of  the  bill  are  that  the  plaintiff  In  error 
and  the  complainants  therein  are  seised  of  the 
title  In  fee  to  the  real  estate  in  qnestlon,  sub- 
ject to  charges  created  thereon  by  the  will  for 
the  benefit  of  the  said  T.  Fletcher  and  Harriet 
X.  McFarland,  and  also  subject  to  the  In- 
debtedness due  to  the  loan  association,  and 
also  to  a  mortgage  lien  claimed  to  exist  in  fa- 
vor of  the  complainant  Anna  H.  McFarland, 
as  administratrix  of  the  estate  of  M.  E.  Mc- 
Farland, and  another  lien  claimed  In  favor  of 
the  complainants  In  the  bill.  Answers  were 
filed  to  the  bill,  and  replications  to  the  an- 
swers. The  plaintiff  In  error  filed  a  cross  bill. 
In  -which  he  claimed  to  be  the  owner  of  the 
mortgage  Ukn  set  out  in  the  bill  as  existing 
In  favor  of  the  estate  of  M.  E.  McFarland, 
and  represented  that  It  was  not  for  the  best 
interest  of  the  Institution  that  the  said  mort- 
gage should  be  foreclosed,  but  asking  the  court 
to  decree  that  the  complainant  tn  the  cross 
bin  was  the  equitable  and  true  owner  of  said 
lien.  Answers  were  filed  to  the  cross  bill,  and 
replications  to  such  answers,  and  the  cause 
was  submitted  to  the  court  Tlie  decree  de- 
clares the  plaintiff  In  error  and  Anna  H. 
Cromwell  (n€e  McFarland)  and  Marie  B.  Grif- 
fith (n^e  McFarland)  are  the  owners  in  fee 
of  the  premises  described  in  the  will  as  ten- 
ants in  common,  each  owning  undivided  in- 
terests, upon  the  theory  that  the  plaintiff  In 
error,  his  deceased  wife,  and  Anna  H.  were 
each  seised,  under  the  operation  of  the  will, 
of  an  undivided  one-third  in  the  said  land, 
subject  to  the  liens  hereinbefore  mentioned, 
and  subject  to  equitable  charges  established 
by  the  decree  In  favor  of  T.  Fletcher  and 
Harriet  N.  McFarland,  to  secure  the  provi- 
sions of  the  will  In  their  behalf,  respectively, 
and  that  the  mtercst  of  the  said  M.  E.  Mc- 
Farland descended,  under  the  statute  of  de- 
scent, to  her  said  daughters,  Anna  H.  Crom- 
well and  Marie  B.  Grifiltb,  subject  to  the 
dower  right  of  the  plaintiff  in  error.  The  de- 
cree adjusted  the  amount  doe  on  the  mort- 
gage to  the  bnll&lng  association,  and  estab- 
lished It  as  a  first  lien  against  the  property, 
and  declared  that  the  administratrix  was  the 


legal  owner  of  the  other  mortgage  Hen,  and 
established  the  amount  thereof  as  a  second 
lien,  and  also  declared  a  third  lien  In  fa- 
vor of  Anna  H.  and  Marie  B.,  as  claimed 
In  the  bill.  The  cross  bill  was  dismissed, 
and  the  premises  In  question  and  the  per- 
sonal property  belonging  to  the  institution  de- 
clared not  susceptible  of  partition,  and  order- 
ed to  be  sold  by  the  master  in  chancery,  and 
that  the  proceeds  of  such  sale  should  be  ap- 
plied to  the  discharge  of  the  liens,  and  the  re- 
mainder distributed  among  the  parties  accord- 
ing to  their  rights,  as  declared  by  the  decree. 
The  decree  also  provided  that  the  property 
should  be  sold  subject  to  the  equitable  charge 
established  therein  in  favor  of  T.  Fletcher  and 
Harriet  N.  McFarland,  respectively.  This  la 
a  writ  of  error  brou^t  to  reverse  the  decree. 

J.  O.  Priest,  for  plaintiff  In  error.  Julian  P. 
Llppincott,  for  defendant  in  error  H.  N.  Mc- 
Farland. John  A.  Bellattl  and  Edward  P.  Klr- 
by,  for  defendants  In  error  A.  H.  McFarland 
Cromwell  and  Marie  B.  Griffith. 

BOOOS,  J.  (after  stating  t^e  facts).  The 
Intention  of  the  testator  clearly  appears.  It 
was  that  the  exclusive  possession  and  control 
of,  and  entire  estate  In,  the  premises,  and  In 
the  personal  property  used  In  connection 
therewith,  which  together  constituted  the 
"Oak  Lawn  Retreat,"  should  vest  In  the  plain- 
tiff In  error,  his  wife,  M.  E.  McFarland,  and 
his  daughter  Anna  H.  McFarland,  to  be  held 
and  enjoyed  by  them  Indefinitely,  unless 
they,  or  some  two  of  them,  should  desire  to 
relinquish  and  terminate  their  right  and  es- 
tate therein,  and  should  signify  such  desire 
by  a  written  Instrument  signed  by  at  least 
two  of  them.  This  devise  was,  we  think, 
properly  construed  by  the  chancellor  to  pass 
an  estate  in  fee,  determinable  only  by  the 
action  of  at  least  two  of  the  devisees  In  the 
manner  specified  In  the  will.  Words  of  lim- 
itation or  inheritance  are  wanting,  but  our 
statute  has  made  the  addition  of  such  words 
unnecessary  "If  an  estate  less  than  a  fee" 
be  not  limited  by  express  words,  or  does  not 
appear  to  have  been  granted,  conveyed,  or  de- 
vised by  construction  or  operation  of  law. 
Rev.  St  c.  30,  S  13.  The  spirit  of  this  statute 
and  the  policy  of  our  law  Is  to  adopt  that  con- 
struction of  a  devise  which  will  facilitate  the 
alienation  of  property.  If  such  meaning  may 
fairly  be  gathered  from  the  Instrument  Lel- 
ter  V.  Sheppard,  86  III.  242;  Giles  v.  Anslow. 
128  in.  187,  21  N.  E.  225.  "If  the  terms  of  a 
devise  clearly  Indicate  an  Intention  In  the  de- 
visor to  dispose  of  his  entire  estate  In  the 
property  devised.  It  wHl  be  construed  to  con- 
vey a  fee."  3  Washb.  Real  Prop.  (6th  Ed.) 
563.  In  Schouler  on  Wills  (page  592)  It  Is 
said:  "Whenever,  expressly  or  by  implica- 
tion, the  win  shows  the  purpose  to  give  one's 
property  In  fee  simple,  that  purpose  shall 
prevaU." 

The  payment  of  the  total  sum  of  $1,500  to 
Mrs.  Flai'k  Is  made  a  personal  charge  upon 
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the  devisees  In  the  event  tbey  accept  the  de- 
vise. At  common  law^  though  a  devise  con- 
tained no  wonlB  of  limitation  or  inheritance, 
it  was  Implied  to  confer  a  fee  If  the  payment 
of  a  debt  or  legacy  was  charged  upon,  the 
devisee  personally.  Funk  v.  Eggleston,  92 
lU.  515;  McLellan  v.  Turner,  15  Me.  436; 
Varney  v.  Stevens,  22  Me.  331;  Harvey  v. 
Olmsted,  1  N.  Y.  483;  Snyder  v.  Nesbltt,  77 
Md.  576,  26  Atl.  1006.  It^  Is  undeniable,  the 
devisees.  Including  the  plaintiff  in  error,  con- 
strued the  devise  to  invest  them  with  an  es- 
tate in  fee.  The  plaintiff  in  error  conveyed 
all  his  right,  title,  and  Interest  to  his  wife, 
and  after  her  death  accepted  from  her  heirs 
a  conveyance  purporting  to  convey  him  an 
equal  undivided  one-third  interest  in  the 
premises.  This  Is  consistent  with  the  con- 
struction we  are  disposed  to  give  to  the  de- 
vise, and  entirely  Inconsistent  with  the  in- 
sistence in  the  briefs  of  counsel  for  the  plain- 
tiff in  error  that  the  fee-simple  title  to  the 
premises  descended  to  all  the  heirs  at  law  of 
the  testator.  It  is  clear  the  testator  did  not 
contemplate  Oak  Lawn  Retreat  shonld  de- 
scend to  his  heirs  at  law  in  any  contingency. 
He  desired  the  plaintiff  in  error,  his  wife, 
and  their  daughter  should  own  and  operate 
it  as  an  asylum  for  Insane  persons,  as  he  had 
done,  and  shonld  pay  Mrs.  Flack,  his  daugh- 
ter, the  sums  provided  in  the  will,  and  should 
care  for  T.  Fletcher  and  Harriet  N.  McFar- 
land  while  they  should  live,  and  shonld  pay 
each  of  them  $100  per  annum.  In  case  the 
plaintiff  in  error,  his  wife  and  daughter, 
should  decline  to  accept  the  devise,  or,  hav- 
ing accepted,  should  not  desire  to  continue  to 
operate  the  Retreat  for  the  purpose  he  had 
prepared  it,  the  testator  intended  the  Institu- 
tion should  be  sold,  and  the  proceeds  dis- 
tributed equally  among  certain  persons  whom 
he  designated  in  his  will  to  receive  the  same. 
Two  of  such  designated  distributees  were  not 
heirs  of  the  testator,  and  Mrs.  Flack,  who 
was  his  daughter  and  legal  heir,  was  not  In- 
cluded among  them. 

It  is  argued  the  theory  of  the  decree  is  that 
the  Retreat  is  not  being  conducted  as  the  testa- 
tor designed,  and  that,  if  such  Is  the  case.  It 
should  be  ordered  sold,  as  contemplated  by 
the  will.  The  win,  if  we  have  correctly  in- 
terpreted it,  vested  in  the  plaintiff  in  error, 
his  wife,  M.  E.  McFarland,  and  their  daugh- 
ter Anna  H.  McFarland  (now  Cromwell)  an 
estate  in  fee,  determinable,  without  the  aid 
of  a  conveyance,  by  said  devisees,  or  any  two 
of  them,  signing  a  written  instrument  re- 
questing the  estate  be  sold,  and  the  proceeds 
divided  as  the  will,  in  such  event,  designated. 
One  of  the  devisees  is  dead.  The  other  two 
have  not  signed  such  a  written  instrument. 
Th»  fact  the  surviving  devisees  have  dis- 
agreed as  to  the  management  and  control  of 
the  Retreat,  and  are  not  conducting  it  as  the 
testator  desired,  cannot  be  substituted  for 
that  which  the  testator  required  should  be 
done  in  order  to  terminate  the  estate  created 
by  the  will.     In  making  disposition  of  this 


property,  the  testator  anticipated  the  devisees 
might  desire  to  determine  thehr  estate  hi  the 
Retreat,  and  he  provided  a  mode  and  manner 
in  which  they  might,  accomplish  such  desire. 
"When  a  devise  is  subject  to  be  devested  upon 
the  happening  of  a  certain  specilled  contin- 
gency, courts  will  not  accept  another  contin- 
gency as  the  equivalent  of  that  named  by 
the  testator,  but  will  only  devest  the  estate 
when  the  contingency  takes  place  literally. 
Loan  Co.  v.  Bonner,  75  Dl.  315.  It  may  be 
that  the  testator  In  the  case  at  bar  was  not, 
when  writing  his  will,  mindful  of  the  fact 
that  one  or  more  of  the  devisees  might  die, 
and  that,  had  this  occurred  to  him,  he  would 
have  provided  that  a  disagreement  between 
the  two  remaining  devisees,  and  their  failure 
to  continue  the  management  and  control  of 
the  Retreat,  would  determine  their  estate, 
and  authorize  the  sale  of  the  property  by  the 
executors.  Courts  cannot,  however,  deter- 
mine, by  mere  conjecture,  that  the  testator 
omitted  from  his  will  provisions  that  he 
would  have  incorporated  if  he  had  not  over- 
looked probable  future  occurrences,  and  un- 
dertake to  rectify  such  omission;  for  to  do 
so  would  be  to  incorporate,  by  construction, 
a  new  clause  in  the  will.  This  would  not 
only  be  contrary  to  the  will  as  made,  but 
would  be  making  a  new  will.  Loan  Co.  v. 
Bonner,  supra. 

The  provisions  of  the  decree  preserving  a 
lien  in  favor  of  T.  Fletcher  and  Harriet  N, 
McFarland  cannot  be  made  the  basis  of  well- 
grounded  objection  on  the  part  of  the  plaintiff 
in  error.  As  to  him,  the  establishment  of 
such  a  lien  Is  eminently  Just  and  equitable. 
The  effect  is  to  postpone  to  these  liens  the 
liens  in  favor  of  the  Security  Savings,  Build- 
ing &  Loan  Association,  the  administratrix 
of  the  estate  of  M.  E.  McFarland,  and  of  the 
defendants  in  error  Anna  H.  Cromwell  and 
Marie  B.  Griffith.  But  the  parties  whose 
liens  are  so  postponed  do  not  object,  and  the 
plaintiff  in  error  cannot  be  allowed  to  ob- 
ject for  them. 

Counsel  for  plaintiff  in  error  remarks,  in 
his  brief,  that  proper  testimony  tending  to 
support  the  cross  bill  was  rejected  by  the 
court,  but  does  not  Indicate  to  what  particular 
testimony  the  remark  applies.  Nor  does  the 
abstract  disclose  that  objections  were  made 
and  exceptions  saved  to  any  ruling  of  the 
court  as  to  the  admissibility  of  testimony, 
save  one.  A  witness  in  behalf  of  the  plain- 
tiff in  error,  as  complainant  in  the  cross  bill, 
was  asked  if  the  Oak  Lawn  Retreat  was  "be- 
ing carried  on  as  provided  by  the  will  of 
Andrew  McFarland";  but  the  court  ruled  the 
question  should  not  be  answered.  It  was 
clearly  improper.  It  called,  upon  the  witness 
to  construe  the  will,  and  to  give  as  a  con- 
clusion, merely,  whether  the  manner  in  which 
the  institution  was  being  conducted  was  that 
which  the  will  required. 

The  cross  bill  was  not  supported  by  the 
proofs  as  to  the  allegation  that  the  com- 
plainant therein  was  the  owner  of  the  lien 
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decreed  to  his  daugbten,  and  the  relief  pray- 
ed by  the  cross  bill  was  upon  the  theory  tbat 
tbe  title  to  tbe  Retreat  was  In  tbe  heir*  of  the 
testator,  which,  as  we  have  seen,  Is  not  the 
true  view  of  tbe  case.  The  cross  bill  was 
properly  dismissed.  Tbe  decree  U  afitoaed. 
Decree  affirmed. 


av  m.  a) 

E6BERS  et  aL  T.  EGBERS  et  aL 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

APPBAI< — COBVUCTINO  KTIDESOB— DSCL1.BATIOK8 

AeAiKST  Intebest — Objections  to  iMSTRUcrioKa 
— Wiij.8 — Testajibiitakt  Capacity — Costs. 

1.  A  verdict  on  conflicting  evidence  will  not 
be  disturbed,  especially  where  two  trials  have 
produced  the  same  result. 

2.  On  an  issue  of  a  testatrix's  testamentary 
capacity,  the  statement  of  a  beneficiary,  who 
Is  the  only  one  interested  in  maintaining  the 
will,  that,  when  executing  it,  testatrix  was  just 
alive,  and  that  was  all,  being  against  his  in- 
terest, is  admissiUe. 

3.  A  litigant  cannot  complain  of  an  instruc- 
tion ^ven  on  the  court's  own  motion,  where  a 
similar  instruction  was  given  at  his  request 

4.  Where  the  issue  of  the  Invalidity  of  a  will 
because  of  a  lack  of  testamentary  capacity  is 
submitted  to  a  jury,  it  is  not  error  to  refer  to 
the  will  In  the  charge  as  "the  purported  will," 
since  the  issue  is  whether  it  was  a  will  or  not. 

5.  Where,  on  an  issue  of  the  validity  of  a 
will,  nnder  proponent's  evidence  the  will,  if  ex- 
ecnted  at  aJl,  was  executed  on  a  certain  day 
while  teatatriz  was  sitting  up  in  bed,  either  as- 
sisted or  unassisted,  an  Instrnctlon  that  pro- 
ponent claimed  that,  when  executing  the  pur- 
ported will,  testatrix  sat  np  in  bed  and  signed 
her  name  to  the  instrument  in  qnestion,  and 
tbat  the  Jnry  must  find  that  It  was  signed  at 
the  time  and  In  the  manner  claimed  before  they 
can  find  it  to  be  her  will,  is  not  erroneous,  as 
assuming  not  proven  matters  as  having  been 
proven. 

C.  On  a  decree  adjudging  a  probated  will  in- 
valid, costs  are  properly  taxed  aguinst  a  leg- 
atee who  was  the  only  person  seeking  to  main- 
tain it. 

Error  to  drcnlt  court,  Hancock  county;  O. 
W.  Thompson,  Jtidge. 

Bill  by  Francis  M.  Egbers  and  other* 
against  John  W.  Egbers  and  others.  There 
was  a  decree  for  complainants,  and  defend- 
ants bring  error.    Affirmed. 

The  coort  gave  the  following  instrnctionsfor 
contestants,  vis.:  "(7)  You  are  instructed  that, 
although  you  may  believe  from  the  evidence 
that  the  signature  of  the  instrument  in  ques- 
tion Is  the  signature  of  Magdalena  Egbers,  yet, 
before  yon  can  find  that  the  Instrument  is  her 
last  will  and  testament,  yon  must  believe 
from  the  evidence  tbat  she  made  such  signa- 
ture at  the  time  and  in  tbe  manner  claimed. 
In  determining  this  question,  you  should  take 
Into  consideration  her  age,  her  physical  condi- 
tion, and  all  the  circumstances  in  evidence; 
and  if,  after  so  doing,  you  believe  from  the 
evidence  that  it  was  impossible  for  her  to 
have  made  the  signature  at  the  time  claimed, 
then  you  should  find  for  the  contestants." 
"(10)  The  jury  are  instructed  that  It  Is  claimed 
by  the  proponents  in  this  cause  that  Magda- 
lena Egbers  on  Friday  morning,  August  7, 
1S96,  sat  np  in  her  bed,  and,  on  a  book  in  her 


lap,  signed  her  name  to  the  paper  la  evi- 
dence, purporting  to  be  her  last  will  and  testa- 
ment This  Is  denied  by  the  contestants,  and 
In  determining  this  question  the  Jury  should 
take  into  consideration  all  the  testimony, 
facts,  and  circumstances  surrounding  the 
transaction  as  shown  by  the  evidence,  the 
age  of  the  testatrix  and  her  physical  condi- 
tion at  the  time,  and  all  other  circumstances 
In  the  case." 

O'Harra  &  Scofield  and  William  H.  Hart- 
zell,  for  plaintiffs  in  error.  Sharp  &  Berry 
Bros.,  and  Ttuman  Plants,  for  defendants  In 
error. 

CARTEai,  Q  J.  This  was  a  blU  filed  by  de- 
fendants in  error  to  contest  the  validity  of 
an  Instrument  purporting  to  be  the  last  will 
of  Magdalena  Egbers,  and  to  set  aside  the 
probate  thereof.  The  bill  alleged  tbat  the 
alleged  will,  dated  August  7,  1896,  was  pro- 
bated in  the  county  court  of  Hancock  county; 
that  it  was  never  signed  or  published  by 
Magdalena  Egbers,  and  that  she  was  at  the 
time  of  its  alleged  execution  so  sick  with 
fever  that  she  was  unable  to  execute  an  hi- 
strument  of  any  kind;  that  she  was  uncon- 
scious and  out  of  her  mind;  that  she  was 
very  low  with  typhoid  fever,  unable  to  sit 
np  In  bed  or  to  write,  or  understand  anything 
about  the  disposition  of  her  property;  and 
that  she  bad  made  a  valid  will  three  years 
before.  The  will  sought  to  be  set  aside  is 
as  follows: 

"State  of  Illinois,  County  of  Hancock.  Au- 
gust 7,  1896.  I  want  all  my  legal  heirs  to 
have  $100  dollars,  and  the  remainder  to  John 
W.  Egbers;  the  land  and  household  to  use 
as  he  sees  fit,  as  he  Is  my  executor. 

"Magdalena   EgbeiSL 
'^ola  Egbert.  Miss  Mary  ScbafCner. 

"Annie  McArthur." 

The  land  contained  80  acres,  and  was  valued 
at  about  $4,0(X).  Issues  were  made,  and  tried 
before  a  jury,  and  a  verdict  was  returned 
that  the  said  instrument  was  not  the  last  will 
and  testament  of  Magdalena  Egbers.  This 
verdict  was  set  aside,  and  another  trial  had, 
with  the  same  result  A  decree  was  then 
entered  setting  aside  the  alleged  will  and  the 
probate  thereof,  and  that  John  W.  Egbers  pay 
the  costs.  Proponents  have  sued  out  this 
writ  of  error  to  reverse  the  decree. 

The  testimony  showed  that  Magdalena  Eg- 
bers was  an  old  lady,  82  years  of  age,  living 
alone;  tdat  about  10  days  before  the  alleged 
execution  of  the  will  she  was  found  sick  at 
her  house,  and  that  her  son  John,  the  principal 
devisee,  then  removed  her  to  his  own  house 
for  proper  care  and  attention;  that  she  had 
typhoid  fever,  and  that  her  temperature 
ranged  from  102  to  104^  degrees;  that  she 
had  been  ill  about  10  days  before  her  removal 
to  her  son's  house;  that  the  will  was  made 
Friday  morning,  August  7,  1896,  about  8 
o'clock;  and  that  she  died  in  the  evening  of 
the  following  day.  The  testimony  was  con- 
flicting as  to  her  mental  and  physical  condition 
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on  the  day  the  wIH  was  executed.  The  sub- 
scribing witnesses  were  Mary  Schaffner,  a 
neighbor,  and  Annie  McArthur,  a  domestic  in 
the  family.  The  former  had  called  to  see  Mag- 
dalena  Egbers,  and  found  her  asleep,  and 
Robert  Egbers,  her  son,  fanning  her.  Miss 
Schaffner  testified:  That  she  took  the  fan,  and 
said  to  Robert  that  he  could  go  out  a  while, 
as  he  had  been  sitting  up  at  night.  That  he 
went  out,  and  Magdalena  Egbers,  being  then 
awake,  talked  with  her.  That  she  was  very 
sick  and  weak.  That  Mrs.  John  Egbers  came 
in,  and  Robert  came  back,  and  sat  upon  a  chair 
and  went  to  sleep,  and  Mrs.  John  Egbers  told 
him  to  go  up  stairs  and  He  down.  That  he  did 
so,  and,  after  he  was  gone,  Magdalena  Egbers 
told  Mrs.  John  Egbers  to  get  a  piece  of  paper; 
that  she  wanted  something  written  down. 
That  when  the  paper  was  brought  she  said 
she  wanted  to  make  a  little  difference  hi  her 
will;  that  she  wanted  John  Egbers  to  have  the 
place,  and  the  house  and  lot,  and 'the  rest  $100 
each.  She  further  testified  that  Mrs.  John  Eg- 
bers sat  by  the  bed  and  wrote  what  Magda- 
lena Egbers  told  her  to  write,  and  called  Annie 
McArthur,  the  other  subscribing  witness;  that 
Magdalena  Egbers  sat  up  in  bed,  with  some 
assistance  from  her,  and  wrote  her  name  to 
the  will;  that  she  asked  witness  to  sign  as  a 
witness,  but  witness  told  her  she  could  not 
write;  and  that  Mrs.  John  Egbers  took  hold 
of  witness'  hand,  and  helped  her  to  write  her 
name.  Annie  McArthur  gave  similar  testi- 
mony, and  testified  that  she  signed  as  a  wit- 
ness at  the  time,  and  at  the  request  of  Mag- 
dalena Egbers.  No  one  was  present  except 
those  mentioned.  Both  of  the  subscribing  wit- 
nesses testified,  in  substance,  that  Magdalena 
Egbers  was  entirely  rational,  clear,  and  sound 
of  mind,  and  that  she  fully  understood  what 
she  was  doing  when  she  signed  the  will.  The 
genuineness  of  her  signature  was  proved  also 
by  her  banker,  with  whom  she  had  often 
transacted  business  and  deposited  money.  Her 
physician  testified  that  he  attended  her  from 
August  1st  until  Friday  morning,  about  6 
o'clock,  August  7th;  that  when  he  first  saw 
her  she  was  In  a  stupor,  and  her  fever  very 
high,  and  she  was  practically  unconscious,  but 
that  at  other  times  she  was  fully  conscious, 
seemed  bright  and  entirely  rational,  and  fre- 
quently Joked  with  him,  and  was  so  when  he 
left  her  about  6  o'clock  Friday  morning  (which 
was  about  two  hours  before  the  will  was 
made);  that  she  was  very  weak,  but  was  sit- 
ting up  in  bed,  eating  a  piece  of  cracker,  and 
drinking  some  coffee;  that  she  held  the  cnp 
herself;  that  he  thought  her  mind  was  sound 
at  that  thne;  that  his  visits  were  always  In 
the  morning,  when  she  was  at  her  best,  and 
would  have  less  fever  and  be  brighter  than 
later  in  the  day.  There  was  some  other  evi- 
dence tending  circumstantially  to  show  the 
competency  of  the  testatrix  to  make  a  will; 
and,  had  the  verdict  of  the  Jury  and  the  de- 
cree of  the  court  established  the  validity  of 
the  will,  it  is  "very  clear  such  decree  would 
not    have    been    reversed    on    the   evidence. 


There  was  other  evidence,  however,  tending 
to  prove,  not  only  that  she  was  mentally  in- 
competent at  the  time,  but  was  also  physically 
unable  to  sit  up  in  bed,  whether  assisted  or 
not,  and  write  her  name.  She  was  In  the  last 
stage  of  a  fatal  case  of  typhoid  fever,  and  was 
82  years  old,  but  previous  to  her  last  sickness 
she  had  enjoyed  good  physical  and  mental 
health.  Witnesses  who  saw  her  Thursday 
night  and  on  the  Friday  morning,  a  few  hours 
before  the  will  was  executed;  testified,  in  sub- 
stance, that  she  was  a  part  of  the  time  in  a 
stupor,— only  semiconscious;  talked  as  if  to  her 
children  who  had  long  been  dead;  that  she 
was  thought  to  be  dying,  was  wholly  unable  to 
sit  up,  and  was  incompetent  to  transact  busi- 
ness of  any  kind.  The  will  was  drawn  by  the 
wife  of  the  principal  beneficiary,  and  was  sign- . 
ed  in  a  plain,  smooth  hand,  in  German  script 
The  contestants  produced  five  physicians,  who, 
In  answer  to  hypothetical  questions,  gave  expert 
testimony  to  the  effect  that  the  testatrix  would 
not  have  been  able,  mentally  or  physically,  to 
perform  the  acts  testified  to  by  the  subsoib- 
Ing  witnesses.  There  was  other  testimony 
tending  to  sustain  this  view,  but  we  think  It 
unnecessary  to  rehearse  the  evidence,  any  fur- 
ther than  to  show  that  there  was  a  material 
conflict  upon  the  facts,  and  evidence  on  either 
side  sufficient  to  support  a  verdict  There 
were  two  trials,  and  the  verdicts  of  both  Juries 
were  the  same;  and,  while  it  may  appear  from 
the  record  before  us  that  the  proponents  made 
out  the  stronger  case  upon  the  facts.  It  must 
be  considered  that  the  Jury  and  court  below 
saw  and  heard  the  witnesses,  and  had  better 
means  of  weighing  their  testimony  than  we 
have.  We  cannot,  upon  the  record,  say  the 
verdict  was  manifestly  wrong,  or  against  the 
evidence;  and  while  we  might  have  been  bet- 
ter satisfied,  from  the  evidence  In  the  record, 
with  a  different  verdict,  the  rule  of  this  court 
has  long  been  not  to  Interfere  with  the  verdict 
In  such  cases.  And  especially  should  this  rule 
be  adhered  to  where  a  second  trial  has  pro- 
duced the  same  result  Hill  v.  Bahms,  138 
ni.  314,  41  N.  E.  912;  Sullivan  v.  DoUlns,  13 
HI.  86;  Bloom  v.  Crane,  24  III.  4Q;  Bloomer  v. 
Demnan,  12  111.  240;  Goodell  v.  Woodruff,  20 
111.  192;  Railroad  Co.  v.  Hutchlns,  34  m.  106; 
O'Brien  v.  Palmer,  49  ni.  72;  Howltt  v. 
Estelle,  92  111.  218;  KIghtllnger  v.  Egan,  75 
111.  141;  Greene  v.  Greene,  146  ni.  264,  33  N. 
E.  941;  McCommon  v.  McGommon,  151  in. 
428,  38  N.  B.  145. 

This  is  the  principal  question  in  the  case, 
but  counsel  for  plaintiffs  In  error  contend  that 
erroneous  rulings  of  the  court  influenced  the 
Jury  to  bring  In  the  verdict  rendered.  It  is 
said  that  Improper  hypothetical  questions  were 
permitted  to  be  answered  by  the  expert  wit- 
nesses, against  the  objections  of  counsel  tor 
the  proponents.  The  objections  are  that  they 
were  not  based  on  the  evidence,  and  that  they 
were  not  stated  hypothetically,  but  positively. 
We  have  examined  these  questions,  which  are 
somewhat  lengthy,  and  which  are  not  alto- 
gether perfect  in  form,  but  we  regard  tiie  ob- 


Digitized  by 


Google 


OU 


EGBEBS  T.  EGBEBS. 


287 


Jectlona  urged  aa  bypercrltlcaL  A  Jury  ot  or- 
dinary Intelligence  would  understand  these 
questions  were  hypothetical.  Such  is  their 
purport  from  the  outset,  and  there  was  suffi- 
cient evidence  before  the  irsry  to  sustain  them. 
The  Jury  could  not  have  been  misled  by  them, 
as  contended,  for  they  were  fully  instructed  by 
the  court  as  to  their  nature  and  purpose. 

It  is  also  contended  that  it  was  error  to  per- 
mit proof  of  the  statement  of  John  W.  Eg- 
bers,  the  sole  beneficiary  seeking  to  sustain 
the  will,  made  on  the  morning  that  the  will 
was  executed,  to  the  effect  that  his  mother 
was  Just  alive,  and  tliat  was  all.  There  was 
no  error  in  this.  He  was  the  only  beneficiary, 
imder  the  will,  interested  in  maintaining  It. 
The  statements  proved  were  against  his  in- 
terest, and  affected  him  alone.  Blattaer  v. 
Weis,  19  HI.  316;  McMillan  v.  McDiU,  110  111, 
47;  CampbeU  r.  CampbeU,  138  DL  S12,  28  N. 
E.  1060. 

It  Is. next  urged  that  the  cotirt  erred  In  giv- 
ing to  the  Jury  the  followtag  instruction  at 
the  request  of  the  contestants:  "You  are  in- 
structed that  the  burden  of  proof  is  upon  the 
proponents  to  show  that  the  will  offered  by 
them  was  signed  by  Magdalena  Egbers  on 
August  7,  1896,  and,  unless  he  has  proven 
such  execution  by  a  preponderance  of  the 
evidence,  you  should  find  for  the  contestants. 
But  If  you  believe  from  the  evidence  that 
Magdalena  Egbers  did  execute  the  instru- 
ment offered  as  a  will,  and  that  the  same 
was  attested  by  two  credible  witnesses  In  her 
presence,  and  that  the  two  subscribing  wit- 
nesses have  sworn  that  at  the  time  she  exe- 
cuted It  she  was  of  sound  mind,  then  the  bur- 
den shifts,  and  the  contestants  assume  the 
burden  of  proving  the  testatrix  was  not  of 
sound  mind,  as  defined  in  these  Instructions." 
It  Is  said  that  this  instruction  required  the 
proponents,  throughout  the  whole  case,  to 
sustain  the  burden  of  proving  the  signing  of 
the  will,  whereas,  It  is  contended,  the  burden 
of  proving  the  execution  of  the  Instrument, 
as  well  as  the  alleged  unsoundness  of  mind 
of  the  testatrix,  after  a  prima  fade  case  had 
been  made  by  the  proponents,  shifted  to  the 
contestants,  who  were  required  to  prove  by 
a  preponderance  of  all  the  evidence  the  alle- 
gations of  their  bill  that  she  never  signed  or 
executed  the  same.  As  said  by  the  learned 
author  of  the  article  entitled  "Burden  of 
Proor'  in  6  Am.  &  Eng.  Enc.  Law  (2d  Ed.), 
the  term  "burden  of  proof'  has  two  distinct 
meanings.  By  the  one  is  meant  the  duty  oi 
establishing  the  truth  of  a  given  proposition 
or  issue  by  such  a  quantum  of  evidence  as 
the  law  demands  in  the  case  In  which  the 
issue  arises.  By  the  other  is  meant  the  duty 
of  producing  evidence  at  the  beginning  or  at 
any  subsequent  stage  of  the  trial,  in  order 
to  make  or  meet  a  prima  facie  case.  See 
notes  and  cases  there  cited.  Generally  spealc- 
Ing,  the  burden  of  proof,  in  the  sense  of  the 
duty  of  producing  evidence,  passes  from  party 
to  party  as  the  case  progresses,  while  the 
burden  of  proof,  meaning  the  obligation  to 


establish  the  truth  of  the  claim  by  a  pre- 
ponderance of  evidence,  rests  throughout  up- 
on the  party  asserting  the  affirmative  of  the 
issue,  and,  unless  he  meets  this  obligation 
upon  the  whole  case,  he  falls.  This  burden 
of  proof  never  shifts  during  the  course  of  a 
trial,  but  remains  with  him  to  the  end.  This 
court  lias  repeated!}^  said  that  the  law  pre- 
sumes every  man  to  be  sane  until  the  con- 
trary la  proved,  and  the  burden  of  proof  rests 
upon  the  party  alleging  insanity.  Argo  t. 
OofHn,  142  lU.  368,  32  N.  B.  670;  Guild  T. 
Hull,  127  111.  623,  20  N.  E.  666;  Menklns  v. 
Ughtner,  18  HI.  282.  But  it  Is  Incumbent  on 
the  proponents  of  the  will  to  make  out  a 
prima  facie  case  in  the  first  instance,  by 
proper  proof  of  the  due  execution  of  the  will 
by  the  testator,  and  of  his  mental  capacity, 
as  required  by  the  statute.  The  burden  of 
proof  Is  then  npon  the  contestants  to  prove 
the  allegattons  of  their  bill  by  a  preponder- 
ance of  all  of  the  evidence,— that  the  testator 
was  mentally  lncomi>etent  The  law  throws 
the  weight  of  the  legal  presumption  in  favor 
of  sanity  Into  the  scale  in  favor  of  the  pro- 
ponents, from  which  It  necessarily  results 
that  upon  the  whole  case  the  burden  of  proof 
rests  upon  the  contestants  to  prove  the  In- 
sanity of  the  testator.  Craig  v.  Southard, 
162  HI.  209,  44  N.  K  393;  Id.,  148  lU.  37,  35 
N.  K  361;  Taylor  v.  Pegram,  161  lU.  106,  87 
N.  E.  837;  Wilbur  v.  Wilbur,  129  lU.  302,  21 
N.  B.  1076;  Carpenter  v.  Calvert,  83  HI.  62. 
We  are  not  called  npon  to  consider  in  this 
case  whether  the  rule  relating  to  the  burden 
of  proof  Is  the  same  In  its  application  to  both 
questions  raised  by  the  pleadings,  vis.:  First 
that  Magdalena  Sobers  did  not  sign  the  al- 
leged will;  and,  second,  that  she  was  men- 
tally incompetent  to  make  a  valid  will. 
There  Is  the  natural  presumption  that  she 
was  sane,  which,  with  all  of  proponents'  evi- 
dence, must  be  overcome,  and  sufficient  evi- 
dence adduced  so  that  upon  the  whole  evi- 
dence there  is  a  preponderance  in  support  of 
the  allegation  in  the  bill  of  her  mental  un- 
soundness, before  the  will  can  be  set  aside 
on  that  ground.  See  cases  cited  above.  But 
there  Is  no  presumption  that  she  signed  the 
will,  except  that  which  the  law  raises  from 
the  prima  facie  case  made  by  the  proponents. 
But,  whether  any  distinction  can  be  drawn 
or  not  (Purdy  v.  Hall,  134  DL  298,  25  N.  E. 
645;  McCommon  v.  McCommon,  161  HI.  428, 
38  N.  E.  145),  it  is  a  sufficient  answer  to  the 
point  made  on  the  instruction,  that  the  court 
gave  to  the  Jury  two  instructions  at  the  re- 
quest of  the  proponents,  which,  in  the  respect 
mentioned,  were  in  substance  the  same  as 
the  instruction  complained  of,  and  they  can- 
not be  heard  to  complain  of  an  alleged  error 
which  they  asked  the  court  to  commit. 

Other  instructions  are  criticised  because  in 
them  the  will  was  mentioned  as  "the  purport- 
ed will,"  and  it  is  said  the  court  thereby  dis- 
credited the  instrument  as  a  will.  We  are 
not  of  that  opinion.  The  question  being  tried 
was  whether  It  was  Mrs.  Egbers'  will  or  not 
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It  did  purport  to  be  a  will,  and  the  Instruc- 
tions simply  so. described  it  That  designa- 
tion was  more  accurate  than  that  of  "the 
will."  It  Is  much  less  objectionable  than 
"pretended  will,"  which  In  Keithley  v.  Staf- 
ford, 126  111.  507, 18  N.  E.  740,  this  court  con- 
demned, but  held  Insufficient  ground  upon 
which  to  base  a  Judgment  of  reversal,  In 
view  of  the  full  charge  to  the  jury. 

Xor  do  we  find  that  Instructions  7  and  10 
given  on  behalf  of  the  contestants  are  open 
to  the  objection  made,  that  they  assumed  and 
stated  matters  to  the  Jury  aa  having  been 
proved  which  were  not  proved  in  the  man- 
ner stated.  They  stated  the  evidence  with 
substantial  correctness,  as  we  read  it,  and  we 
find  no  error  In  them.  The  will  was  execut- 
ed on  Friday  morning,  August  7,  1896,  while 
Mrs.  Egbers  was  in  bed,  and  In  the  last  stage 
of  a  fatal  case  of  typhoid  fever,  or  not  at 
all.  All  of  the  proponents'  evidence  on  the 
subject  was  to  the  effect  that  she  sat  up  in 
bed  while  she  signed  the  will, — some  to  the 
effect  that  she  was  assisted,  and  some  other- 
wise. Its  execution  at  any  other  time  was 
inconsistent  with  all  the  evidence  on  the  sub- 
ject. Other  criticisms  are  made  of  other  in- 
structions, but,  to  our  opinion,  they  are  un- 
warranted. 

It  Is  alleged  as  error  that  the  decree  ad- 
judged that  the  proponent  John  W.  Egbers 
should  pay  the  costs.  He  was  the  only  ben- 
eficiary seeking  to  maintain  the  will.  All  oth- 
ers were  assailing  It  We  see  no  reason  why 
the  costs  were  not  properly  taxed  against 
him.  The  decree  must  be  affirmed.  Decree 
affirmed. 


(177  III.  169) 

PHELPS  et  al.  t.  CITY  OP  MATTOON. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Spbcial  Absessmbnts— Confihmation— Repobt  or 
Commissioners— Res  Judicata, 

1.  On  confirming  a  special  assessment  for  a 
local  improvement,  the  court  cannot  change  the 
number  of  installments  into  which  it  has  been 
distributed  by  the  ordinance  therefor. 

2.  A  report  of  two  only  of  three  commission- 
ers app<Hnted  to  estimate  the  cost  of  a  local 
Improvement,  without  any  showing  that  the 
other  one  took  any  part  in  the  proceedings,  is 
insniScient  to  support  a  judgment  confirming  a 
special  assessment  for  such  improvement. 

3.  Affirmance  on  error  of  a  judgment  confirm- 
ing a.  special  assessment  is  not  a  bar  to  review 
such  judgment  at  the  instance  of  one  who  was 
a  party  to  the  writ  of  error  on  which  the  af- 
firmance was  given,  but  whose  interest  in  the 
property  affected  by  the  judgment  did  not  ap- 
pear in  such  proceedings,  since  such  judgment 
is  separate  as  to  each  tract  of  land,  under  Rev. 
St.  c.  24.  art.  0,  §  34,  providing  that  a  reversal 
of  such  judgment  shall  only  invalidate  it  as  to 
the  tract  of  land  concerning  which  the  appeal 
or  writ  of  error  was  taken. 

4.  Affirmance  on  error  of  a  judgment  con- 
firming a  special  assessment  for  a  local  im- 
provement, on  the  ground  that  it  does  not  ap- 
pear as  to  which  of  the  affected  property  the 
writ  was  being  prosecuted,  does  not  affect  any 
particular  property,  nnd  hence  is  not  a  bar  to  a 
review  of  such  confirmntion  judgment  as  to 
particular  parcels  of  land  affected  by  it. 


Error  to  Coles  county  court 

Petition  by  the  city  of  Mattoon  against 
Nathan  Phelps  and  others  to  confirm  a  spe- 
cial assessment  There  was  a  judgment  of 
confirmation,  and  respondents  bring  error. 
Reversed. 

D.  T.  Mclntyre,  for  plaintiffs  In  error. 
James  W.  Craig  and  John  F.  Volgt,  Jr.,  for 
defendant  In  error. 

CARTWBIGHT,  J.  The  county  court  of 
(joles  county  entered  judgment  by  default 
confirming  a  special  assessment  levied  by 
the  city  of  Mattoon  for  the  paving  and  drain- 
ing of  C  street  The  ordinance  divided  the 
assessment  into  seven  yearly  installments, 
but  the  court,  by  its  Judgrment,  divided  It 
Into  five  Installments,  In  the  same  manner 
as  in  the  judgment  reversed  in  the  case  of 
Michael  v.  Cl^  of  Mattoon,  172  111.  394,  60 
N.  E.  155.  This  Judgment  was  therefore  er- 
roneous, for  the  reasons  given  In  that  case. 

In  addition  to  that  error,  the  report  of  the 
committee  appointed  by  the  ordinance  to  es- 
timate the  cost  of  the  improvement  was  sign- 
ed by  two  members  only,  and  it  does  not  ap- 
pear that  the  other  member  of  the  commit- 
tee took  any  part  in  making  the  estimate. 
The  committee  consisted  of  C.  G.  Peck,  C. 
C.  Robinson,  and  M.  B.  Fitch;  and  the  re- 
port, a  copy  of  which  was  annexed  to  the 
petition,  was  signed  by  C.  G.  Peck  and  M. 
B.  Fitch  only.  A  valid  report  of  the  commit- 
tee is  a  prerequisite  to  a  valid  Judgment; 
and,  as  the  third  member  took  no  part  In  the 
proceeding,  the  report  was  insuflJclent,  and 
on  that  ground  the  Judgment  cannot  be  sus- 
tained. Adcock  T.  City  of  Chicago,  160  111. 
611,  43  N.  E.  588;  Moore  v.  City  of  Mattoon, 
163  111.  622,  45  N.  B.  567;  Markley  v.  City 
of  Chicago,  170  lU.  368,  48  N.  E.  962. 

Defendant  In  error  relies  upon  a  former 
adjudication  between  the  same  parties  of  the 
cause  of  action  Involved  In  this  writ  of  er- 
ror. It  appears  from  the  records  of  this 
court  that  nearly  all  of  the  plaintiffs  In  er- 
ror who  have  sued  out  the  writ  In  this  case 
were  also  plaintiffs  In  error  In  the  case  of 
Gibler  v.  City  of  Mattoon,  167  lU.  18,  47  N. 
E.  319,  in  which  the  judgment  was  affirmed. 
If  it  appears  from  the  record  that  the  parties 
are  Identical  and  the  subject-matter  of  the 
litigation  the  same,  then  the  former  Judg- 
ment of  affirmance  is  conclusive,  and  plain- 
tiffs in  error  are  not  entitled  to  reopen  the 
controversy.  And  this  is  true,  not  only  as 
to  what  was  actually  determined,  but  as  to 
all  questions  that  were  properly  Involved, 
and  which  might  have  been  raised  and  deter- 
mined in  that  case.  There  is  identity  In  par- 
ties as  to  the  defendant  In  error  and  those 
plaintiffs  In  error  who  prosecuted  the  writ 
in  the  former  case;  but  It  is  equally  essential 
that  the  cause  of  action  shall  be  identical. 
Miller  ▼.  McManls,  67  111.  126.  The  record 
does  not  show  that  such  is  the  case.  A 
judgment  of  this  kind  is  several  as  to  each 
tract  or  parcel  of  land  In  the  assessment 
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roll;  and  In  the  former  case  there  was  noth- 
ing In  the  record  to  show  that  10  of  the 
plaintiffs  In  error  had  any  Interest  In  any 
tract  against  which  judgment  was  rendered, 
or  that  they  were  parties  to  the  proceeding, 
«r  Injured  by  the  judgment  As  to  the  oth- 
ers, it  did  not  appear  as  to  what  property 
the  writ  of  error  was  taken,  or  as  to  what 
tract  or  tracts  a  reversal  was  asked.  The 
record  did  not  disclose  the  cause  of  action, 
and  the  judgment  was  affirmed  for  that  rea- 
son. That  jndgment  of  affirmance,  there- 
fore, did  not  affect  the  particular  tracts  of 
land  now  involved  in  the  record.  It  did  not 
affirm  the  judgment  as  to  the  assessment 
roll  generally,  nor  as  to  any  tract,  because 
no  tract  was  identified  by  Qie  record.  The 
doctrine  of  res  judicata  does  not  apply,  and, 
for  the  errors  Indicated,  the  judgment  Is  re- 
versed, and  the  cause  remanded.  Beversed 
and  remanded. 


(176  111.  661) 

WILSON  V.  AUGUR. 

(Supreme  Court  of  Illinois.    Dec.  21.  1898.) 

Equitt— Plbadino  akd  Pboot— Fbaod— 

EVIDEKCK — LaCHBS. 

1.  Where  a  material  averment  in  a  bill  is 
neither  admitted  nor  denied  by  the  answer,  it 
most  be  supported  by  proof. 

2.  A  bill  for  recovery  of  lands  alleged  forgery, 
fraud,  and  coUnsion  in  the  procurement  of  de- 
fendant's title.  Two  witnesses  testified  to  dec- 
larations of  defendant  tending  to  prove  that 
possession  of  the  bond  for  deed,  through  which 
defendant  obtained  title,  was  surreptitioasly 
obtained  from  the  owner,  and  that  the  assign- 
ment thereon  was  a  forgery;  and  there  was  ev- 
idence that  defendant,  knowing  the  facts,  aid- 
ed the  perpetrators  of  the  wrong  in  obtaining 
a  deed  from  the  grantor  in  the  bond  for  deed, 
and  he  subsequently  obtained  their  title.  The 
only  evidence  opposed  to  this  was  that  of  the 
assignee  of  the  bond,  who  denied  the  fraud  and 
forgenr,  and  claimed  that  the  bond  was  assign- 
ed to  him  in  1857  or  1868,  and  that  he  kept  It 
about  six  months  before  obtaining  the  deed 
which  the  grantee  of  the  bond  was  entitled  to. 
It  was  admitted  in  the  pleading  that  the  deed 
from  the  grantor  in  the  bond  was  executed  in 
1862,  and  one  witness  testified  to  seeing  the 
bond  in  the  possession  of  the  tme  owner  in 
1861  or  1862,  and  that  It  then  was  not  assign- 
ed. Held,  that  the  bill  shonld  not  have  been 
dismissed. 

3.  Defendant's  testator  went  into  the  fraudu- 
lent possession  of  land  in  1863.  Complainant 
did  not  become  of  age  until  1870.  In  1882  com- 
plainant brought  ejectment  on  other  grounds 
than  fraud  in  the  procurement  of  testator's  ti- 
tle, but  failed  to  recover.  Complainant  did  not 
know  that  testator  had  obtained  his  title 
through  fraud  and  forgery  until  the  time  of 
bringing  the  present  suit,  at  which  time  testa- 
tor was  dead.  Testator's  neighbors,  who  knew 
of  the  fraud  and  forgery,  were  afraid  to  dis- 
close their  information  in  testator's  lifetime, 
because  he  was  considered  a  dangerous  and  dis- 
honest pettifogger,  who  always  caused  trouble 
to  those  who  thwarted  his  plans.  Held,  that 
complainant  was  not  guilty  of  laches  in  bring- 
ing his  bill  for  the  recovery  of  the  land  on  the 
ground  of  fraud  and  forgery  in  the  procurement 
of  testator's  title. 

Appeal  from  circuit  court.  Christian  coun- 
ty: William  M.  Farmer,  Judge. 
This  was  a  bill  In  equity  brought  by  Levi 
52  N.E.— 19 


D.  Wilson,  son  and  heir  at  law  of  Daniel  Wil- 
son, against  G.  L.  Augur,  administrator  with 
the  will  annexed  of  the  estate  of  Ephralm  M. 
Bums,  deceased,  In  which  he  prayed  that 
upon  a  final  bearing  of  the  cause  he  might 
be  decreed  to  be,  in  equity,  the  owner  of  the 
B.  17%  acres  off  the  S.  W.  %  of  the  S.  B.  % 
of  section  11,  and  of  the  N.  W.  %  of  the  S.  W. 
%  of  section  12,  township  15  N.,  range  1  W. 
of  the  third  P.  M.,  In  Christian  county;  that 
by  virtue  of  the  premises  C.  L.  Augur,  as  ad- 
ministrator, etc.,  of  the  will  of  Ephralm  M. 
Bums,  deceased,  holds  the  title  to  said  lands 
In  trust  for  complainant;  that  he  be  decreed 
to  convey  said  premises  to  complainant,  or, 
upon  his  refusal,  that  the  master  In  chan- 
cery may  be  directed  to  make  said  convey- 
ance to  complainant,— and  for  9uch  other  re- 
lief as  may  be  required  In  equity.  The  de- 
fendant put  In  an  answer  to  the  bill,  In 
which  he  denied  that  the  deed  executed  by 
Grlgg  and  wife  to  Washington  Wilson  was 
not  signed  and  acknowledged  by  them;  de- 
nied that  Washington  Wilson,  the  grantor  In 
the  deed  to  these  premises  to  Ephralm  M. 
Bums,  ever  occupied  said  land  as  tenant  of  his 
father,  Daniel  Wilson,  but  asserted  that  Wash- 
ington Wilson  was  the  owner  In  fee  of  said 
lands,  by  virtue  of  a  certain  deed  of  convey- 
ance by  John  Grigg  and  wife  to  Washington 
Wilson  for  said  premises;  denied  that  Daniel 
Wilson  held  either  the  legal  or  equitable  ti- 
tle to  said  lands,  or  any  part  thereof,  at  the 
time  of  the  conveyance  of  said  lands  by  the 
said  Washington  Wilson  to  defendant;  denied 
that  B.  M.  Bums  ever  concealed  his  owner- 
ship, or  any  facts  connected  therewith,  from 
the  complainant  or  any  one  else,  but  alleged 
that  he  placed  on  record  In  the  recorder's  of- 
fice In  said  county  said  deeds,  and  thereupon 
took  full  and  complete  possession  and  con- 
trol of  said  lands,  and  has  ever  since  that 
time,  continuously,  until  the  date  of  his  death, 
been  in  possession  of  said  premises,  and  that 
at  the  time  of  the  death  of  said  B.  M.  Bums 
he  was  the  owner.  In  law  and  in  equity,  of 
said  lands;  admitted  that,  as  administrator 
with  the  will  annexed  of  the  estate  of  B.  M. 
Bums,  he  assumed  control  of  said  lands,  and 
still  continues  to  discharge  his  duties  In  that 
respect;  denied  that  said  deed  executed  by 
John  W.  Grlgg  and  wife  to  Washington  Wil- 
son was  executed  and  recorded  in  fraud  or 
circumvention  of  the  rights  of  Daniel  Wil- 
son or  his  representatives,  and  denied  that 
Ephralm  M.  Burns  ever  held  said  lands,  or 
any  part  thereof.  In  trust  for  the  heirs  of 
Daniel  Wilson  or  the  complainant,  as  alleged 
m  complainant's  bill,  and  denied  that  the 
complainant  is  entitled  to  a  conveyance  of 
the  said  lands  or  any  part  thereof;  alleged 
that  complainant  Is  not  entitled  to  the  relief 
prayed,  for  reason  of  anything  alleged  In  said 
bill,  because  of  the  lapse  of  time  since  the 
said  matters  and  things  set  forth  In  com- 
plainant's bill  are  supposed  to  have  occurred. 
Defendant  pleaded  the  statute  of  limitations, 
and  relied  upon  the  laches  of  the  complain- 
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ant  as  to  matters  herein  contained,  and  ask- 
ed to  be  dismissed,  etc.  After  the  answer 
had  been  put  In,  the  complainant  filed  an 
amended  bill,  In  which  he,  among  other 
things,  alleged  that  Washington  Wilson  con- 
nlTed  and  colluded  with  Ephralm  M.  Bums 
to  defraud  Daniel  Wilson,  and,  after  his 
death,  his  heirs  at  law,  of  their  right,  title, 
and  interest  In  said  lands,  by  procuring  or 
attempting  to  procure  a  deed  from  John 
Grigg  and  wife  conreying  said  lands  to 
Washington  Wilson  as  assignee  of  Daniel 
Wilson,  without  authority,  linowledge,  or  con- 
sent of  Daniel  Wilson,  who  was  the  owner 
in  equity  of  said  lands,  and  entitled  to  a 
deed  therefm:  from  said  Grigg  and  wife;  that 
they  secretly  procured  an  assignment  of  said 
bond  for  deed  to  be  falsely  made  and  written 
thereon  to  Washington  Wilson  without  the 
l^nowledge  or  consent  of  Daniel  Wilson;  that 
there  was  no  consideration  therefor,  nor  for 
the  deed  from  Grigg  and  wife  to  Washing- 
ton Wilson;  and  that  the  same  are  void  as 
to  complainant  It  was  also  alleged  that  Eph- 
raim  M.  Bums  in  bis  lifetime  toolc  the  legal 
title  to  said  land  from  Washington  Wilson 
by  deed  dated  September  1,  1863,  as  an  Im- 
plied or  constructiTe  trust,  and  that  com- 
plainant is,  in  equity,  the  owner  of  said 
lands.  After  the  amended  bill  was  flled.i  the 
answer  to  the  original  bill  was  not  refiled, 
but  it  was  treated  as  an  answer  to  the  amend- 
ed bill  by  the  parties.  The  cause  proceeded 
to  a  hearing  on  the  pleadings  and  evidence, 
and  upon  the  close  of  complainant's  evidence 
the  court,  on  motion  of  defendant,  entered  a 
decree  dismissing  the  bill,  to  reverse  which 
complainant  appealed.    Beversed. 

L.  6.  Grundy,  for  appellant.  J.  B.  Harri- 
son and  J.  0.  McBride,  for  appellee. 

ORAIG,  J.  (after  stating  the  facts  as  above). 
It  appears  from  the  evidence  Introduced  on  the 
hearing  that  Daniel  Wilson,  in  his  lifetime, 
owned  57%  acres  of  land,  described  as  the 
N.  W.  %  of  the  S.  W.  %  of  section  12,  and  17% 
acres  off  the  east  side  of  the  S.  W.  ^  of  the 
S.  E.  \i  of  section  11,  township  15  N.,  range 
1  W.,  in  Christian  county.  Daniel  Wilson 
died  on  the  13th  day  of  February,  1863.  He 
had  purchased  the  lands  of  John  Grigg,  and 
held  a  bond  for  a  deed,  the  full  amount  of 
purchase  money  having  been  paid.  It  seems 
that  a  year  or  two  before  Wilson's  death  he 
was  confined  to  his  bed  the  most  of  the  time, 
and  was  weak  in  both  body  and  mind,  and 
Onable  to  attend  to  business.  His  wife  was 
dead,  and  his  two  daughters,  Ruth  Wilson  and 
Mary  C.  Jacobs,  kept  house  for  him  and  look- 
ed after  his  business.  He  resided  on  the  40- 
acre  tract  above  mentioned,  and  Washington 
Wilson,  a  reputed  son  by  a  former  wife, 
lived  on  the  17%-acre  tract.  He  occupied  un- 
der his  father,  and  had  wliat  he  could  raise 
on  the  land.  .  In  addition  to  the  children 
named,  Daniel  Wilson  left  surviving  him  two 
sons,  John  B.  and  Levi  B.  Wilson;  the  latter 


at  the  death  of  his  father  being  14  years  of 
age.  After  the  death  of  Wilson,  Washington 
Wilson  claimed  the  entire  57%  acres  of  land; 
and  It  appears  from  the  evidence  that,  about 
three  months  before  the  death  of  Wilson, 
Washington  WUson  obtained  possession  of 
the  I>ond  for  a  deed,  and,  with  an  assign- 
ment of  the  bond  to  himself,  he  and  Bums, 
who  was  a  pettifogger  residing  in  the  neigh- 
borhood, went  to  Springfield,  to  J.  C.  Oonk- 
ling,  the  agent  of  Grigg,  to  procure  a  deed 
for  the  land.  They  found  a  deed  in  the 
hands  of  the  agent  from  Grigg  to  Daniel  Wil- 
son. This  deed  they  induced  the  agent  to 
return  to  Grigg,  and  they  also  induced  the 
agent  to  procure  another  deed  from  Grigg  to 
Washington  Wilson.  This  deed  was  placed 
on  record,  and  on  or  about  the  1st  day  of 
September,  1SG3,  Washington  Wilson  convey- 
ed the  lands  to  Bums.  It  also  appears  that 
in  the  spring  of  1868,  after  the  death  of  Wil- 
son, the  two  daughters  who  resided  with  him 
on  the  40-acre  tract  leased  the  land  to  Thom- 
as Doolen  for  one  year.  He  went  into  pos- 
session of  the  land,  and  raised  a  crop,  but  in 
August  of  that  year  he  sold  his  crop  to  Bums, 
and  turned  over  the  possession  of  the  land 
to  him;  and  he  occupied  the  land  from  that 
time  until  his  death,  in  August,  1896.  It 
also  appears  from  the  evidence  that  complain- 
ant, Levi  D.  WUson,  left  Christian  county  and 
went  West  before  he  was  of  age,  and  return- 
ed in  1874  or  1875.  After  his  retum  the  oth- 
er heirs  of  Daniel  Wilson  conveyed  their  in- 
terest in  the  premises  to  him.  In  1882  he 
brought  an  action  of  ejectment  against  Bums 
to  recover  the  possession  of  the  premises,  but 
he  failed  to  recover.  Nothing  further  was 
done  by  complaiimnt  to  recover  the  lands  un- 
til this  bill  was  filed,  in  1867. 

The  answer  of  the  defendant  neither  admit- 
ted nor  denied  the  charge  of  forgery  of  the 
assignment  of  the  bond,  and  the  collusion  and 
fraud  in  procuring  the  deed  from  Grigg,  as 
alleged  in  the  amended  bill  of  complaint,  and 
it  is  contended  that  the  failure  to  do  so  is 
equivalent  to  an  admission  of  the  truth  of 
these  allegations.  We  do  not  concur  in  that 
view.  Where  a  material  averment  In  a  bill 
is  neither  admitted  nor  denied  by  the  an- 
swer, it  must  be  supported  by  proof.  De 
Wolf  V.  Long,  2  Gllman,  679;  Stacey  v.  Ran- 
dall, 17  lU.  467;  WUson  v.  Kinney,  14  111.  27; 
Morgan  v.  Herrlck,  21  111.  481;  Trenchard  v. 
Warner,  18  ni.  142. 

It  is  next  contended  that.  If  it  should  be 
held  that  appellee  has  not  admitted  the  for- 
gery, fraud,  and  collusion  charged  In  the  bill, 
the  court  erred  in  dismissing  the  bill,  be- 
cause the  evidence  on  the  hearing  was  suffl- 
cient  to  sustain  the  allegations  of  the  bill. 
There  is  evidence  in  the  record  tending  to 
prove  the  allegations  of  the  bill.  Isaac  F. 
McQuality  testified  on  behalf  of  complainant 
as  follows:  "During  the  summer  of  1874  or 
'75  I  was  helping  Bums,  with  a  number  of 
other  men,  to  put  up  hay  on  the  forty  where 
Daniel  Wilson  lived.   John  Morgan  and  Uncle  . 
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Johnnie  Fletcher  were  great  friends  of  Burna, 
and  were  there  at  the  time.  I  was  cleaning 
up  around  the  stack  between  loads,  and  went 
back  Into  the  shade  to  get  a  drink  of  water,— 
also,  some  whisky,  which  it  was  the  custom, 
to  furnish  to  the  men  who  were  helping  put 
up  hay.  Bums,  Morgan,  and  Fletcher  had 
gone  around  In  the  shade,  too,  and  were  talk- 
ing together,  and  having  a  little  of  the  whisky 
Bums  had  there.  They  were  speaking  of  the 
talk  there  had  been  in  the  neighborhood  as 
to  how  Burna  got  this  land  through  Wash. 
Wilson  from  Daniel  Wilson.  Fletcher  told 
Bums  he  always  had  an  idea  that  Mary  Wil- 
son, wife  of  Wash.  Wilson,  had  sneaked  the 
papers  from  Daniel  Wilson,  and  wrote  the  as- 
signment  from  Daniel  Wilson  to  Wash.  Wil- 
son. Bums  says:  'By  God!  that's  so.  Mary 
Wash,  did  sneak  the  papers  away  from  old 
man  Wilson,  and  made  the  assignment.' " 
The  witness  further  testified  that  Bums  was 
a  farmer  and  pettifogger,  and  that  his  general 
reputation  for  honesty  in  the  neighborhood 
was  bad.  Witness  stated,  under  objection, 
that  Bums  was  considered  a  daugerous  man; 
that,  "when  any  one  got  into  trouble  in  the 
neighborhood,  he  always  tried  to  get  on  one 
side  or  the  other,  and  would  get  them  into 
trouble,  and  let  them  get  out  the  best  they 
could;  he  was  feared  by  his  neighbors." 
Thomas  Doolen  testified  that  he  knew  Bums 
from  1859  untU  his  death,  and  knew  Daniel 
Wilson  the  last  two  or  three  years  of  his  life. 
Witness  stated:  He  rented  the  40-acre  tract 
In  controversy  from  Mary  C.  Jacobs  and  Ruth 
Wilson  after  their  father's  death;  rented  it 
m  spring  of  1863.  That  Wash.  Wilson  told 
him  he  wanted  him  to  pay  rent  to  him,  and 
proposed  to  sell  the  land  to  witness.  Does 
not  remember  terms.  Best  recollection,  he 
offered  to  deed  the  land  for  $200.  Witness 
and  Bums  talked  about  the  land  afterwards, 
and  Burns  asked  witness  if  he  was  on  a  deal 
with  Wash.  Wilson  for  the  land.  Witness  re- 
plied that  Wash.  Wilson  had  offered  to  sell 
the  land  to  witness.  Burns  then  said  to  wit- 
ness: "You  had  better  not  buy  that  land. 
They  can't  make  you  any  title  to  it.  You 
had  better  let  it  alone."  Witness  states  he 
asked  Bums  why  he  thought  so,  and  Bums 
said  in  reply  that  the  assignment  of  the  bond, 
or  somethhig  that  seemed  to  be  the  title  they 
had,  was  of  their  own  work;  that  old  Daniel 
Wilson  did  not  know  anything  about  It. 
These  declarations  of  Bums,— uncontradicted, 
as  they  appear  in  the  record, — it  must  be  ad- 
mitted, tend  to  prove  that  the  bond  for  a  deed 
was  obtained  from  the  possession  of  Daniel 
Wilson  by  foul  means,  and  that  the  assign- 
ment of  the  bond  from  Daniel  to  Washing- 
ton W'lson  was  a  forgery. .  'These  facts  were 
known  to  Burns  when  he  obtained  a  deed 
from  Washington  Wilson  for  the  land.  In- 
deed, he  seems  to  have  been  the  principal 
actdr  in  procuring  a  deed  from  Grlgg  to  Wash- 
ington Wilson  on  a  fictitious  assignment  of 
the  bond  held  by  Daniel  Wilson. 
There  is  also  evidence  showing  bad  con- 


duct on  the  part  of  Bums  In  regard  to  this 
property.  As  has  been  seen,  at  the  deatli 
of  Daniel  Wilson  his  two  daughters,  who 
had  been  In  charge  of  bis  business,  were  left 
in  possession  of  the  40-acre  tract.  Under  the 
advice  of  Burns,  an  action  of  forcible  entry 
and  detainer  was  brought  by  Washington 
Wilson  before  a  justice  of  the  peace  against 
the  two  daughters,  for  the  pretended  pur- 
pose of  recovering  possession  of  the  land; 
but  on  the  day  of  trial,- when  the  two 
daughters  were  absent  from  home,  attending 
to  the  suit,- under  the  advice  of  Bums, 
Washington  Wilson  went  to  the  bouse,  re- 
moved all  goods  and  furniture  into  the  high- 
way, and  tore  down  the  house.  This  cow- 
ardly, unlawful  conduct  did  not  meet  with 
approval  In  the  neighborhood;  and  the  neigh- 
bors, ascertaining  what  had  been  done,  turn- 
ed out  in  force  and  rebuilt  the  house,  and 
the  two  daughters  moved  In  with  their 
goods.  Falling  to  obtain  possession  of  the 
land  In  this  unlawful  manner,  Burns  at  a 
later  date  bought  out  the  tenant  of  the  two 
daughters,  and  thus  went  into  the  posses- 
sion of  the  land.  The  term  of  the  tenant 
expired  in  the  spring  of  1864,  and  upon  the 
expiration  of  the  term  it  was  the  duty  of 
Bums  to  surrender  possession  of  the  land 
to  the  two  daughters,  who  had  leased  to 
Thomas  Doolen,  as  he  went  in  under  Doolen, 
and  had  no  greater  rights  than  he.  But 
Burns  did  not  restore  the  possession  of  the 
land  to  the  landlord  upon  the  expiration  of 
the  lease,  as  in  good  faith  he  was  bound  to 
do,  but  retained  the  possession  of  the  land, 
claiming  it  as  his  own  property.  There  was 
other  disreputable  conduct  of  Burns  proven 
In  regard  to  the  transaction,  but  It  will  serve 
no  useful  purpose  to  refer  to  It  here.  If 
Mary  Wilson  "sneaked  the  bond  from  Daniel 
Wilson,"  and  made  the  assignment  upon  It 
without  the  knowledge  or  consent  of  Daniel 
Wilson,  and,  under  the  assignment  .thus  ob- 
tained, Washington  Wilson  and  Bums  pro- 
cured a  deed  from  Grlgg,  as  shown  by  the 
evidence  of  McQuality,  or  If  the  assignment 
of  the  bond  was  the  work  of  Washington 
Wilson  and  his  wife,  as  Burns  told  the  wit- 
ness Doolen,  we  are  aware  of  no  principle 
upon  which  the  title  held  by  Burns  can  be 
upheld  and  sustained.  The  transaction  can 
be  viewed  in  no  other  light  than  an  attempt 
by  fraud  and  forgery  to  deprive  Daniel  Wil- 
son and  his  heirs  of  the  land.  The  transac- 
tion, too,  was  one  known  to  Burns  from  its 
Indplency,  and  he  participated  In  It 

In  addition  to  the  evidence  of  the  two 
witnesses  alluded  to,  the  complainant  read 
In  evidence  the  deposition  of  Washington 
Wilson,  which  had  been  taken  in  the  eject- 
ment suit,  and  it  is  claimed  that  this  evl* 
dence  shows  that  the  assignment  of  the 
bond  was  made  by  Wilson.  Washington 
Wilson  testified  that  he  was  present  at  the 
time  the  assignment  was  made;  that  Daniel 
Wilson  attempted  to  sign  It,  but  spoiled  it,  as 
he  said,  and  then  called  In  the  wife  of  Wash- 
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Ington  Wilson  to  complete  the  assigmnent  It 
is  apparent  that  this  witness  attempted  to 
sustain  or  bolster  up  the  transaction,  and 
if  the  witness  did  not  contradict  himself, 
and  if  he  was  not  contradicted  by  other  evi- 
dence In  the  record,  his  evidence  might  have 
an  Important  bearing;  but  upon  referring  to 
his  evidence  it  will  be  found  that  he  states 
that  the  bond  was  assigned  to  him  in  1857 
or  1858,  and  that  he  kept  it  about  six  months 
before  going  to  Springfield  to  get  a  deed.  It 
Is  admitted  In  the  answer  that  the  deed  from 
Grigg  was  executed  August  26,  1862.  If  this 
is  true,  the  statement  of  the  witness  that  the 
bond  was  assigned  in  1857  or  1858,  and  that 
he  held  it  seven  months  before  receiving  the 
deed,  cannot  be  true.  Moreover,  James  N. 
Clsna,  a  man  whose  integrity  is  not  ques- 
tioned, testified  that  In  August,  1861  or  1862, 
he  was  called  to  the  bouse  of  Daniel  Wilson, 
and  Wilson  then  showed  him  the  bond  from 
John  Grlgg  for  the  land,  and  that  it  was  not 
then  assigned  to  any  person.  We  do  not 
think,  therefore,  that  the  unsupported  state- 
ment of  Washington  Wilson  in  regard  to  the 
assignment  of  the  bond  can  be  held  suffl- 
dent  to  overcome  the  other  evidence  tending 
to  show  that  the  assignment  was  not  the  act 
of  Daniel  Wilson. 

It  is,  however,  insisted  In  the  argument 
that  complainant  has  been  guilty  of  laches, 
and  upon  this  ground  he  cannot  recover.  As 
has  been  seen,  Burns  went  into  the  possession 
of  the  land  In  the  Utter  part  of  1863.  At  that 
time  complainant  was  a  minor,  and  he  did 
not  become  of  age  until  1870.  Laches  could 
not  be  Imputed  to  complainant  during  bis 
minority.  In  the  spring  of  1876  he  procured 
deeds  from  the  other  heirs  conveying  their 
Interest  In  the  land  to  him,  and  in  1882  he 
brought  an  action  of  ejectment,  but,  on  a 
trial,  failed  to  recover.  No  further  steps 
were  taken  to  recover  the  land  until  Febru- 
ary, 1897,  when  this  bill  was  filed.  The  law 
is  well  itettled  in  this  and  other  states  that 
a  court  of  equity  will  refuse  its  aid  to  stale 
demands  where  the  party  has  slept  upon  his 
rights  or  acquiesced  for  a  great  length  of 
time,  and  shows  no  excuse  for  his  delay  In 
asserting  his  rights.  Castner  v.  Walrod,  83 
IlL  171;  Dempster  v.  West,  69  111.  613. 
Where,  however,  a  party  has  been  injured 
by  fraud,  and  remains  In  Ignorance  of  the 
fraud  without  any  fault  on  his  part,  and  a 
bill  has  been  filed  for  relief  on  account  of 
the  fraud,  laches  will  not,  as  a  general  rule, 
defeat  a  recovery.  The  obligation  to  In- 
stitute proceedings  can  only  arise  upon  a 
discovery  of  the  fraud.  13  Am.  &  Eng.  Enc. 
Law,  683;  Mlddaugh  v.  Fox,  135  111.  344, 
25  N.  E.  584;  Greenman  v.  Greeuman,  107 
111.  404;  Jones  v.  Lloyd,  117  lU.  597,  7  N.  E. 
119.  The  complainant  testified  that  he  did 
not  learn  that  the  assignment  of  the  bond 
under  which  Washington  Wilson  obtained  a 
deed  to  the  land  was  a  forgery  until  1897. 
It  seems  from  the  evidence  that  the  people 
in  the  neighborhood  were  afraid  of  Bums, 


and  those  who  knew  the  facts  in  regard  to 
the  manner  in  which  he  and  Washington 
Wilson  had  procured  title  to  the  propertj 
were  afraid  to  disclose  the  Information  they 
had  to  complainant  while  Bums  was  living. 
The  witness  Doolen,  on  giving  the  reasons 
why  he  did  not  inform  the  Wilsons  what  he 
knew,  said,  "Bums  was  a  man  I  did  not 
want  to  come  in  contact  with,  and  I  let  him 
alone  whenever  It  was  possible  for  me  to 
do  it."  Under  all  the  facts  as  disclosed  by 
the  record,  we  do  not  regard  the  laches  of 
complainant  a  bar  to  a  recovery.  The  Judg- 
ment of  the  circuit  court  will  be  reversed, 
and  the  cause  will  be  remanded  for  further 
proceedings  consistent  with  this  opinion. 
Reversed  and  remanded. 


ait  III.  S12) 
PEOPLE  ex  rel.  OANTRELL  r.  ST.  LOUIS, 
A.  &  T.  H.  R.  CO. 

(Supreme  Court  of  Illinois.    Dec  21,  1898.) 

Railroads— DoTT  to  Operate— Constrcotion  of 
Lease — Mandamus— PRErsHRBD  Stock. 

1.  The  lessee  of  a  railroad  from  a  company 
bound  to  equip  and  operate  its  road  is  charged 
with  the  duty  of  fumiahlng  and  using  cars  and 
locomotives  for  the  carriage  of  both  passengers 
and  freight. 

2.  Inasmuch  as  a  railroad  company  is  boond 
to  carry  both  i)888enger8  and  freight,  and  the 
duties  and  liabilities  of  a  railroad  company  to 
passengers  riding  on  freight  and  passenger 
trains  are  very  different,  a  railroad  company 
is  obliged  to  furnish  and  operate  passenger 
trains  separate  from  its  freight  trains  for  the 
accommodation  of  passengers. 

3.  By  the  running  of  a  mixed  train,  consist- 
ing of  freight,  coal,  stock,  and  passenger  cars, 
a  railroad  company  does  not  discharge  its  duty 
to  the  public  of  furnishing  transportation  to 
passengers. 

4.  The  duty  of  a  railroad  company  to  furnish 
a  separate  train  for  passengers  is  sufficiently 
clear  and  specific  to  be  enforced  by  mandamus. 

5.  Where  the  system  of  railroads  under  one 
management  is  paying,  and  the  company  is  sol- 
vent and  prosperous,  it  cannot  escape  perform- 
ance of  its  charter  duty  of  furnishing  trans- 
portation over  one  portion  of  its  road  by  show- 
mg  that  that  particular  portion  does  not  pay, 
when  all  parts  of  the  system  are  so  interwoven 
that  an  accurate  ascertainment  of  the  profits 
of  any  one  portion  of  the  road  Is  impracticable. 

6.  In  determining  whether  a  railroad  com- 
pany is  solvent,  so  as  to  determine  its  liability 
to  perform  its  charter  duty  as  to  running  trains, 
the  claims'  of  the  holders  of  preferred  stock  are 
not  to  be  charged  as  liabilities,  they  being  mere- 
ly claims  to  dividends. 

Appeal  from  circuit  court,  Franklin  county; 
A.  K.  Ylckers,  Judge. 

Mandamus,  on  relation  of  William  S.  Cant- 
rell,  against  the  St.  Louis,  Alton  &  Terre 
Haute  Railroad  Company.  From  a  Judgment 
denying  the  writ,  the  relator  appeals.  Re- 
versed. 

This  is  a  petition  for  a  writ  of  mandamus 
in  Its  amended  form,  presented  In  the  name  of 
the  people  of  the  state  of  Illinois,  at  the  rela- 
tion of  William  S.  CantreU,  a  citizen  and  prop- 
erty owner  of  Benton,  Franklin  county,  HI., 
as  a  patron  of  the  defendant  railroad  corn- 
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pany,  the  prayer  of  'which  petition  is  as  fol- 
lows: "That  a  writ  of  mandamua  be  issued, 
directed  to  the  St  Louis,  Alton  &  Terra  Haute 
Balhx)ad  Company,  commanding  It  to  cause  to 
be  furnished,  placed,  run,  and  operated  on 
said  railroad,  extending  from  Eldorado  to  Du- 
quoln,  a  dally  (Sundays  excepted)  passenger 
train,  each  way,  suitable  and  sufficient  to  car- 
ry all  passengers,  with  their  necessary  bag- 
gage, in  comfortable  and  reasonable  security, 
and  at  a  reasonable  speed,  and  to  operate 
said  line  of  railroad  from  East  St  Louis  to 
Eldorado  as  a  continuous  line,  and  that,  upon 
final  hearing  hereof,  such  further  order  be 
made  in  the  premises  as  to  the  court  shall 
seem  meet  and  proper."  The  petition  was  an- 
swered by  the  respondent  ralh:oad  company. 
A  replication  was  filed  to  the  answer,  except 
as  to  one  paragraph  thereof,  which  was  de- 
murred to,  and  the  demurrer  sustained.  A 
jury  was  waived,  and  the  cause  was  sub- 
mitted by  agreemott  for  trial  before  the  cir- 
cuit Judge  without  a  Jury.  The  trial  Judge 
rendered  Judgment  refusing  the  prayer  of  the 
petition,  and  dismissing  the  same,  from  which 
Judgment  the  present  appeal  is  prosecuted. 

A  large  amount  of  testimony,  oral  and  docu- 
mentary, was  introduced  upon  the  hearing,  in- 
cluding reports  of  the  respondent  company  to 
the  railroad  and  warehouse  commissioners, 
the  charter  of  the  BelleTllle  &  Eldorado  Rail- 
road Company,  as  found  on  pages  486,  486, 
and  487  of  the  Private  Laws  of  1861,  and  the 
lease  executed  by  the  BelleyiUe  &  Eldorado 
Kallroad  Company  to  the  respondent  in  1880. 
The  petition  avers  that  the  railroad  of  the 
Belleville  &  Eldorado  Railroad  Company  is  the 
only  raihroad  tn  BYanklln  county,  and  also 
contains  the  following  averments:  "That  on 
or  about  December  1,  1888,  numerous  citizens 
of  said  towns  of  Benton,  Eldorado,  Chris- 
topher, Mullceytown,  Thompsonville,  and  oth- 
er towns  along  said  line  of  railroad,  presented 
petitions  to  the  said  railiload  and  warehouse 
commission  of  the  state  of  Illinois,  complain- 
ing of  the  train  service  on  said  railroad  ex- 
tending from  Eldorado  to  Duquoln,  and  setting 
forth  the  alleged  facts  relating  thereto,  and 
asldng  the  said  commission  to  take  cognizance 
of  their  complaint,  and  by  appropriate  order 
or  orders,  or  by  appropriate  suit  or  suits,  com- 
pel the  said  St  Louis,  Alton  &  Terre  Haute 
Railroad  Company  to  run  its  trains  through 
from  St.  Louis  to  Eldorado  as  one  continuous 
line,  and  run  a  daily  through  passenger  train, 
with  appropriate  connections  with  other  trains 
at  Duquoin  and  Eldorado,  and  give  the  pub- 
lic such  further  relief  in  the  way  of  train 
service  on  said  railroad  as  Justice  and  right 
demand.  That  thereupon  said  commission 
gave  notice  to  said  railroad  company  of  the 
presentation  of  said  petition,  and  such  action 
was  thereupon  afterwards  taken  and  had  by 
said  commission  that  on  January  9  and  10, 
18&4,  a  hearing  was  had  at  Benton  on  said 
petition,  at  which  time  and  place  said  railroad 
company  was  present  and  represented  by  Its 
president,  Hon.  George  W.  Parker,   and  its 


counsel,  F.  M.  Youngblood,  and  the  said  peti- 
tioners were  represented  by  Hons.  C.  H.  Lay- 
man And  D.  R.  Webb;  and  thereupon ,  after 
hearing  and  considering  the  evidence  intro- 
duced by  the  petitioners  and  the  said  com- 
pany, the  said  commission  made  and  promul- 
gated the  following  order  or  recommendation 
in  the  premises,  to  wit:  'We  therefore  recom- 
mend to  you,  the. St  Louis,  Alton  and  Terre 
Haute  Railroad  Company,  that  you,  without 
delay,  cause  to  be  placed  and  operated  on  the 
Belleville  and  Eldorado  Division  of  your  road, 
in  addition  to  the  mixed  train  now  being  op- 
erated by  you  on  said  line,  a  daily  passenger 
train,  suitable  and  sufficient  to  carry  all  pas- 
sengers, with  their  necessary  baggage,  in 
comfort  and  security,  and  at  a  reasonable 
speed,  and  that  yon  operate  your  said  rail- 
road from  East  St  Louis  to  Eldorado  as  a 
continuous  line,  so  that  persons  desiring  to 
leave  Eldorado  and  intermediate  points  in  the 
morning  of  each  day  (Sundays  excepted)  may 
be  able  to  go  on  said  railroad  to  East  St 
Louis  and  return  the  same  day.'  That  said 
St.  Louis,  Alton  &  Terre  Haute  Railroad  Com- 
pany has  wholly  neglected  to  comply  with  the 
said  ovder  or  follow  said  recommendation,  but, 
on  the  contrary,  refuses  to  comply  therewith, 
and  yet  continues  to  run  its  said  train  as  bet- 
fore,  and  still  fails  to  accommodate  the  travel- 
ing public."  Such  other  facts,  set  up  In  the 
pleadings  and  developed  by  the  proofs,  as  are 
necessary  to  an  understanding  of  the  ques- 
tions involved,  are  sufficiently  stated  in  the 
opinion. 

Maurice  T.  Moloney,  Atty.  Gen.,  H.  J.  Ham- 
lin, A.  W.  O'Hara,  T.  J.  Scofleld,  and  M.  L. 
Newell,  for  appellant  F.  H.  Yonngblood  and 
John  H.  Mulkey,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  main  question  In  this  case  is  whether  a 
railroad  company  can  be  compelled  by  man- 
damus to  run  a  passenger  train.  The  appel- 
lee operates  about  50  miles  of  railroad  run- 
ning from  Duquoin  easterly  to  Eldorado, 
which  it  leased  in  1880  for  085  years,  from 
the  Belleville  &  Eldorado  Railroad  Ckimpany; 
and  It  Is  conceded  that  it  runs  no  passenger 
train— that  Is,  no  train  for  passenger  service 
exclusively— over  this  distance  of  50  miles 
between  Duquoin  and  Eldorado.  On  Sunday 
and  Monday  evenings,  a  train,  consisting  of 
a  baggage  car  and  one  passenger  coach,  runs 
from  Duquoin  easterly  to  Benton  about  18 
miles,  returning  from  Benton  to  Duquoin 
the  next  morning  about  4  o'clock;  but  the 
only  train  which  runs  the  whole  length  of 
the  branch  road  between  Duquoin  and  Eldo- 
rado is  what  is  called  a  "mixed  train,"  con- 
sisting of  coal,  stock,  and  freight  cars,  to 
which  are  attached  a  combination  car  and 
passenger  coach.  This  mixed  train  leaves 
Duquoin  daily  at  11  o'clock  a.  m.  for  Eldora- 
do, and,  returning  in  the  afternoon,  arrives 
at  Duquoin  at  7:10  p.  m.  Appellee  runs 
through  trains  from  St  Louis,  by  way  of 
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Belleville,  to  Duquoln;  but  the  mixed  train 
in  question  does  not  connect  at  Duquoin  wltb 
any  of  the  passenger  trains  run  by  appellee 
from  Duquoin  to  St  Louis,  nor  at  Eldorado 
with  any  of  .the  trains  upon  the  Cairo  Diri- 
slon  of  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railroad,  or  the  Shawneetown 
Branch  of  the  Louisville  &  Nashville  Rail- 
road. Passengers  for  St.  Louis  or  points 
west  of  Duquoin  must  remain  over  night  at 
Duquoin,  and  take  the  train  next  morning,  at 
4:50  o'clock.  This  mixed  train  carries  freight, 
express,  baggage,  istock,  mail,  and  passen- 
gers. On  account  of  the  freight  carried  and 
handled,  it  Is  a  slow  train,  being  often  be- 
hind its  schedule  time  from  20  minutes  to  3 
hours.  During  the  busy  shipping  season,  It 
often  has  to  be  cut  In  two  on  the  grades,  one 
part  going  forward  to  a  switch,  and  returning 
for  the  balance  of  the  train,  Including  the 
passenger  coach.  At  Eldorado  the  entire 
train  is  often  pushed  In  front  of  the  engine 
down  to  the  depot  When  the  mixed  train 
goes  east,  the  passenger  coach,  which  Is  used 
by  all  classes  of  passengers,  both  ladles  and 
gentlemen.  Is  between  the  freight  cars  and  the 
combination  coach.  The  mixed  train  has  two 
brakemen,  is  operated  by  hand  brakes,  and 
has  no  air  brakes.  The  regular  passenger 
trains  on  the  other  parts  of  the  road  are 
equipped  with  air  brakes  operated  from  the 
engine.  The  roadbed  Is  a  dirt  ballast,  and 
the  passenger  car  on  the  mixed  train  is  dirtier 
and  dustier  than  the  passenger  cars  on  the 
west  end  of  the  road.  There  is  often  an 
odor  from  the  stock  cars  ahead  of  the  pas- 
senger coach,  it  Is  bad  for  ladles  and  chil- 
dren. The  stock  cars  are  frequently  filthy 
and  offensive  from  the  manure  in  them.  The 
train  is  often  delayed  at  the  stations  to  take 
on  and  deliver  freight.  It  Is  subject  to  Jars 
that  stagger  the  passengers.  Much  switch- 
ing is  done,  and,  where  switching  Is  done  at 
a  station,  the  passenger  coach  Is  usually  un- 
coupled; and  passengers  must  wait  while 
the  cars  are  loaded  with  stock,  cattle,  and 
hogs,  and  are  often  Inconvenienced  by  the 
gang  planks  thrown  out.  The  country 
through  which  the  mixed  train  passes  is  a 
farming  country,  and  well  settled.  The  prod- 
ucts shipped  are  mostly  grain,  mill  products, 
and  live  stock;  and  the  freight  distributed 
along  the  line  is  merchandise.  St  Louis 
seems  to  be  the  commercial  center  for  that 
part  of  the  state.  Of  the  counties  through 
which  the  mixed  train  runs,  Franklin  coun- 
ty has  a  population  of  17,138;  Perry  county, 
17,259;  Saline  county,  19,342.  And,  of  the 
towns  along  the  line  of  the  road,  Duquoin  has 
a  population  of  about  5,000;  Benton,  1,200;  El- 
dorado, 2,000;  Oalatla,800;  Thompson viile,  500; 
Raleigh,  500;  Christopher,  200;  Muikeytown, 
200.  Improved  lands  in  that  section  are 
worth  from  $20  to  $50  per  acre.  Such  being 
the  character  of  the  mixed  train,  and  such 
being  the  character  and  population  of  the  ter- 
ritory through  which  the  mixed  train  runs, 
ought  appellee  to  be  required  to  furnish  the 


people  with  a  passenger  train?  The  questlou 
is  not  whether  appellee  should  run  more  than 
one  train,  but  the  question  Is  whether  It  does 
all  that  it  is  required  to  do  when  It  runs  a 
passenger  coach  attached  to  a  freight  train, 
or  whether  it  is  Its  duty  to  run  one  or  more 
passenger  coaches,  separate  and  disconnected 
from  freight  cars,  for  the  accommodation  of 
passengers  only,  and  not  of  passengers  in  con- 
nection with  shippers. 

When  It  is  sought  by  mandamus  to  compel 
a  railroad  company  to  do  any  act  In  relation 
to  the  equipment  and  operation  of  Its  road, 
the  courts,  as  a  general  rule,  will  not  inter- 
fere with  its  management  ot  Its  railway  In 
these  respects,  except  where  the  act  sought 
to  be  enforced  is  specific,  and  the  right  to  Its 
performance  in  the  manner  proposed  Is  clear 
and  undoubted.  People  v.  Chicago  &  A.  R. 
Co.,  130  111.  175,  22  N.  B.  857.  Whether  or  not 
the  people  are  here  entitled  to  relief  by  man- 
damus agninst  the  appellee  company,  must 
be  determined  by  the  answer  to  the  inquiry 
whether  the  act  sought  to  be  enforced  Is  spe- 
cific, and  whether  the  right  to  a  performance 
of  that  act  is  clear  and  undoubted.  There 
can  be  no  doubt  about  the  clear  legal  duty  of 
the  appellee  to  operate  the  railroad  from  Du- 
quoin to  Eldorado,  leased  by  it  from  the 
Belleville  &  Eldorado  Railroad  Company.  The 
act  of  February  12,  1855,  to  enable  railroad 
companies  to  enter  Into  operative  contracts, 
and  to  borrow  money,  authorizes  railroad 
companies  organized  under  the  laws  of  Illi- 
nois to  make  contracts  and  arrangements 
with  each  other,  and  with  railroad  corpora- 
tions of  other  states,  for  leasing  or  running 
their  roads,  or  any  part  thereof.  2  Starr  &  C. 
Ann.  St  p.  1921.  In  case  of  a  lease  by  one 
railroad  company  to  another,  the  lessee  as- 
sumes the  rights,  franchises,  and  obligations 
contained  in  the  charter  of  the  lessor,  and 
must  conform  to  the  requirements  of  said 
charter.  1  Rorer,  R.  R.  p.  610;  19  Am.  & 
Eng.  Enc.  Law,  p.  897.  "And,  when  one  com- 
pany leases  its  road  to  another,  the  lessee 
must,  in  operating  It,  be  governed  by  the 
charter  of  the  lessor."  City  of  Chicago  v. 
Evans,  24  111.  52.  When,  therefore,  the  appel- 
lee leased  the  road  in  question  from  the  Belle- 
TiUe  &  Eldorado  Railroad  Company,  It  assum- 
ed the  charter  obligations  of  the  latter  com- 
pany, and  agreed  to  conform  to  its  charter 
requirements.  Section  1  of  the  act  to  Incorpo- 
rate the  Belleville  &  Eldorado  Railroad  Com- 
pany, in  force  February  22,  1861,  declares 
that  the  company  "shall  possess  all  the  pow- 
ers «  «  •  necessary  to  carry  into  effect 
the  objects  and  purposes  of  this  act,  which  are 
to  lay  out  build,  construct,  equip,  complete 
and  continue  in  operation  a  railroad  from 
Belleville  In  St  Clair  county  by  way  of  Ben- 
ton in  Franklin  county,  and  Galatla  and  Ra- 
leigh and  to  Eldorado  in  Saline  county;  •  •  • 
and  they  may  make  connections  with  any 
railroad  on  the  line,  or  at  eitlier  terminus,  on 
such  terms  as  may  be  mutually  agreed  upon 
between  the  parties."     Priv,  Laws  ML  1801, 
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p.  48S.  Section  4  of  the  act  provides  that 
"said  company  shall  have  power,  when,  In 
their  discretion,  they  have  a  sufSclent  amount 
of  capital  stock  subscribed,  to  proceed  to  lay 
out,  locate,  construct,  build,  equip,  complete 
and  operate  their  road."  Id.  p.  486.  It  will 
be  noticed  that  the  charter  of  the  Belleville 
&  Eldorado  Ballroad  Company  provided  for 
the  construction,  equipment,  and  operation  of 
a  railroad  "from  BcUeTllle  in  St  Clair  county 
by  way  of  Benton  in  Franklin  county,  and 
Oalatia  and  Raleigh  and  to  Eldorado  In  Sa- 
line county."  As  matter  of  fact,  however,  the 
Belleville  &  Eldorado  Bailroad  Company  nev- 
er constructed  a  railroad  from  BellevUle  to 
Eldorado.  It  constructed  a  road  about  50 
miles  long  from  Eldorado  to  Duquoln,  in  Per- 
ry coimty,  the  latter  place  being  distant  more 
than  66  miles  from  Belleville;  and  as  soon  as 
the  road  between  Duquoln  and  Eldorado  was 
finished,  and  on  July  1,  1880,  it  leased  the 
latter  road  to  appellee.  At  that  time  appel- 
lee owned  and  operated  a  railroad  running 
from  East  St.  Louis,  opposite  St  Louis,  to 
Belleville,  a  distance  of  a  little  more  than  14 
miles,  and,  prior  to  that  time,  had  leased  for 
a  long  term  of  years  the  railroad  of  the  Belle- 
ville &  Southern  Illinois  Railroad  Company, 
running  from  Belleville  to  Duquoln,  and  was 
then  operating  the  entire  line  from  East  St 
Louis  to  Duquoln  as  one  road,  commonly 
known  as  the  "Cairo  Short  Line."  The  lease 
made  on  July  1,  1880,  by  the  Belleville  &  El- 
dorado Railroad  Company  to  appellee,  recites 
the  ownership  by  appellee  of  the  road  from 
East  St  Louis  to  Belleville,  and  its  lease  <rf 
the  road  from  Belleville  to  Duquoln,  and  its 
operation  of  the  two  as  one  line,  and  also  re- 
cites the  completion  of  the  road  from  Du- 
quoln to  Eldorado,  "and  that  it  is  deemed  and 
considered  for  the  mutual  Interest  of  the  par- 
ties hereto  [the  Belleville  &  Eldorado  Railroad 
Company  and  appellee]  that  said  roads  [the 
three  roads]  should  be  placed  under  the  same 
management,  and  operated  as  one  line;  and, 
to  that  end,  the  party  of  the  second  part  [ap- 
pellee] has  agreed  to  lease  from  the  party  of 
the  first  part  [the  BellevlUe  &  Eldorado  Rail- 
road Cotapany]  its  railroad  from  Duquoln  to 
Eldorado,"  etc.  It  thus  appears  from  the  re- 
citals of  the  lease  of  July  1, 1880,  that  the  ob- 
ject of  that  lease  was  to  so  connect  the  road 
from  Duquoln  to  Eldorado  with  the  roads 
from  East  St  Louis  to  Belleville,  and  from 
Belleville  to  Duquoln,  as  that  the  three  roads 
could  be  operated  as  one  line.  And  so,  al- 
though the  BellevUle  &  Eldorado  Railroad 
Company  did  not  construct  a  road  from  Belle- 
ville to  ESldorado,  as  Its  charter  provided,  yet, 
by  the  connection  thus  made  with  the  road 
leased  by  appellee  which  ran  from  Belleyllie 
to  Duquoln,  it  became  part  of  a  continuous 
road  from  Belleville  to  Eldorado,  the  termi- 
nal points  named  in  its  charter. 

As  the  Belleville  &  Eldorado  Railroad  Com- 
pany was  bound  to  equip  and  operate  its  road, 
the  appellee,  the  lessee  company,  was  also 
bound  to  equip  and  operate  the  leased  road. 


"Equipment,"  as  applied  to  ralbK>ads,  has 
been  defined  to  be  "the  necessary  adjuncts  of 
a  railway,  as  cars,  locomotives."  Bubey  ▼. 
Mining  Co.,  21  Mo.  App.  168;  6  Am.  &  Eng. 
Enc.  Law,  p.  665,  note  6.  Section  12  of  artlde 
11  of  the  constitution  says:  "Railroads  here- 
tofore constructed,  or  that  may  hereafter  be 
constructed  in  this  state,  are  hereby  declared 
public  highways,  and  shall  be  free  to  all  per- 
sons for  the  transportation  of  their  persons 
and  property  thereon,  under  such  regrulations 
as  may  be  prescribed  by  law."  1  Starr  &  C. 
Ann.  St  p.  163.  It  follows  that  the  obliga- 
tion to  equip  and  operate  and  continue  in  op- 
eration the  leased  road  involves  the  obliga- 
tion to  furnish  and  use  cars  and  locomotives 
for  the  transportation  of  persons  and  proper- 
ty; that  is  to  say,  for  the  carriage  of  both 
passengers  and  freight  Section  22  of  the 
act  of  this  state  in  relation  to  fencing  and 
operating  railroads  provides  (2  Starr  &  C. 
Ann.  St  p.  1940)  that  "every  railroad  corpora- 
tion in  the  state  shall  furnish,  start  and  run 
cars  for  the  transportation  of  such  passengers 
and  property  as  shall,  within  a  reasonable 
time  previous  thereto,  be  ready  or  be  oCtered 
for  transportation  at  the  several  stations  on 
Its  railroads  and  at  the  Junctions  of  other 
railroads,  and  at  such  stopping  places  as  may 
be  established  for  receiving  and  discharging 
way  passengers  and  freights."  It  is  claimed, 
however,  in  behalf  of  appellee,  that  while  It 
is  obliged  to  furnish  cars  for  the  carriage  at 
passengers,  yet  it  is  not  necessarUy  obliged 
to  carry  passengers  upon  a  separate  passen- 
ger train,  and  that  it  has  the  right  to  exercise 
Its  own  discretion  as  to  the  manner  of  their 
transportation.  The  discretionary  power  of 
railroad  companies  In  this  respect  is  subject 
always  to  the  condition  that  there  is  no  statu- 
tory provision  limiting  and  restricting  such 
power,  and  that  its  exercise  is  not  opposed 
to  the  terms  of  the  charter.  People  v.  Chica- 
go &  A.  R.  Co.,  supra;  Mobile  &  O.  R.  Co. 
V.  People,  132  III.  656,  24  N.  E.  648;  2  Mor. 
Priv.  Corp.  (2d  Ed.)  §  1119.  This  discretion  is 
also  subject  to  the  condition  that  it  must  be 
exercised  In  good  faith  and  with  a  due  re- 
gard to  the  necessities  and  convenience  of  the 
public.  People  v.  Chicago  &  A.  E.  Co.,  supra. 
Counsel  for  appellant  rely  upon  articles  1 
and  6  of  the  lease  of  July  1,  1880.  Article  1 
is  as  follows:  "The  party  of  the  second 
part  shall  have,  possess,  and  operate  the  said 
railroad  from  Duquoln  to  Eldorado,  for  and 
during  the  time  hereinbefore  mentioned,  upon 
the  terms  and  conditions  herein  set  forth,  at 
all  times  during  the  continuance  of  this  lease, 
furnish  all  necessary  rolling  stock  and  equip- 
ment for  the  complete  and  perfect  operation 
of  the  said  demised  railroad."  And  in  the 
sixth  article  the  defendant  company  cove- 
nants as  follows:  "The  said  party  of  the 
second  part  shall  and  will,  during  the  term 
hereby  granted,  operate,  maintain,  and  keep 
in  good  repair  the  railroad  and  premises  here- 
by demised,  and  shall,  from  time  to  time, 
make  all  necessary  additions  and  Improve- 
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meots,  and  shall  and  will  Indemnify  and  save 
harmlesa  tlie  said  party  of  tbe  first  part,  Its 
successors  and  assigns,  from  and  against  all 
costs,  charges,  and  expenses,  damages,  and 
liabilities  whatsoever,  growing  out  of  the 
maintaining,  repairing,  operating,  or  using  of 
said  road."  l^us,  by  the  terms  of  the  agree- 
ment made  for  the  connection  of  the  road  of 
the  BeiieTiUe  &  Eldorado  Railroad  Company 
with  the  roads  of  appellee,  appellee  was  to 
operate  the  three  roads  from  East  St.  Lonis 
to  Eldorado  as  one  road,  and  to  "furnish  ail 
necessary  rolling  stoclc  and  equipment  for  the 
complete  and  perfect  operation"  of  the  road 
from  Duquoln  to  Eldorado.  But,  independ- 
ently of  the  provisions  of  the  lease,  which 
was  a  contract  between  the  lessor  and  the 
lessee  companies,  the  right  of  the  people  to 
insist  upon  the  running  of  a  separate  passen- 
ger train  is  implied  from  the  charter  obliga- 
tion to  equip  and  operate  the  road.  Inas- 
tnuch  as  a  railroad  company  Is  bound  to  car- 
ry l>oth  passengers  and  freight,  the  obliga- 
tion of  the  appellee  required  it  to  furnish 
all  necessary  rolling  stocli  and  equipment  for 
the  suitable  and  proper  operation  of  the  rail- 
road as  a  carrier  of  passengers,  no  less  than 
as  a  carrier  of  freight  It  cannot  be  said 
that  the  carriage  of  passengers  in  a  car  at- 
tached to  a  freight  train  is  a  suitable  and 
proper  operation  of  a  railroad,  so  tar  as  the 
carriage  of  passengers  is  concerned.  The 
transportation  of  passengers  on  a  freight 
train,  or  on  a  mixed  train,  is  8UI>ordinate  to 
the  transportation  of  freight,— a  mere  inci- 
dent to  the  business  of  carrying  freight  To 
furnish  such  cars  as  are  necessary  for  the 
suitable  and  proper  carriage  of  passengers 
involves  the  necessity  of  adopting  that  mode 
of  carrying  passengers  which  is  best  adapted 
to  secure  their  safety  and  convenience.  This 
can  be  accomplished  better  by  operating  a 
separate  passenger  train  than  by  operating  a 
mixed  train;  that  is  to  say,  the  duty  of  fur- 
nishing all  necessary  roiling  stock  and  equip- 
ment for  the  suitable  and  proper  operation  of 
a  railroad  carrying  passengers  involves  and 
Implies  the  duty  of  furnishing  a  train  which 
shall  be  run  for  the  purpose  of  transporting 
passengers  only,  and  not  freight  and  passen- 
gers together. 

Railroad  corporations,  engaged  in  the  trans- 
portation of  passengers  for  hire  or  reward, 
are  bound  to  the  exercise  of  the  highest  de- 
gree of  care  and  diligence  In  the  conduct  of 
their  business.  "Their  duties  and  liabilities 
in  this  respect  extend  as  well  to  the  appli- 
ances used  as  to  the  manner  of  using  them." 
2  Borer,  R.  R.  pp.  918,  949.  But  there  are 
necessary  differences  between  passenger  and 
freight  trains.  2  Wood,  R.  R.  p.  1288.  These 
differences  need  not  be  here  noticed,  but  are 
well  understood  and  easily  recognized.  Rail- 
road companies  are  not  required  to  adopt,  on 
freight  or  mixed  trains,  all  the  appliances 
which  they  use  on  passenger  trains,  but  they 
are  merely  required  to  use  the  highest  degree 
of  care  consistent  with  the  practical  operation 


of  such  trains.  Oviatt  T.  Railroad  Co.,  43 
Minn.  300,  45  N.  W.  436.  When  passengers 
are  carried  on  freight  or  mixed  trains,  the 
care  required  of  the  company,  so  far  as  such 
appliances  are  concerned.  Is  such  aa  the  na- 
ture of  the  train  permits.  2  Wood,  R.  R. 
p.  1288.  And,  when  a  passenger  rides  on  a 
freight  or  mixed  train,  he  takes  upon  himself 
the  Increased  risk  and  lessened  comfort 
which  Is  Incident  thereto;  nor  has  he  the  le- 
gal right  to  demand  any  other  care  In  the 
management  of  such  a  train  than  Is  requisite 
for  that  kind  of  a  train,  or  any  other  security 
than  such  a  mode  of  conveyance  affords.  2 
Rorer,  R.  R.  p.  947;  Railroad  Co.  v.  Fay,  16 
ni.  658;   RaUroad  Co.  v.  Hazzard,  26  UL  373. 

It  follows  that,  when  the  only  train  op- 
erated by  a  railroad  company  is  a  mixed 
train,  passengers,  being  unable  to  ride  upon 
any  other  kind  of  train,  are  forced  to  incur 
risks  and  submit  to  inconveniences  which  do 
not  exist  on  a  separate  passenger  train. 
Hence  the  operation  of  a  railroad  with  a 
mixed  train  only  Is  Inconsistent  with  the 
duty  of  furnishing  such  cars  and  locomotives 
as  are  necessary  to  the  suitable  and  proper 
operation  of  the  railroad  when  engaged  hi 
the  passenger  traffic.  We  are  not  unmind- 
ful of  the  fact  that,  within  certain  limits,  a 
discretion  may  be  exercised  as  to  what  roll- 
ing stock  and  equipment  are  necessary  for 
the  suitable  and  proper  operation  of  a  rail- 
road carrying  passengers.  When  the  mode 
of  carrying  passengers  is  separate  from  the 
mode  of  carrying  freight,  the  legitimate  ex- 
ercise of  discretion  may  begin.  What  we 
hold  is  that  there  cannot  be  suitable  and 
proper  operation  of  the  railroad  aa  a  carrier 
of  passengers  when  the  car  In  which  It  car- 
ries Its  passengers  is  part  of  a  freight  train, 
because  freight  trains  are  inferior  to  passen- 
ger trains,  and  travel  In  them  is  attended 
with  less  comfort,  convenience,  and  safety 
than  travel  in  passenger  trains.  The  Infe- 
riority of  a  freight  train  to  a  passenger  train 
as  a  mode  of  carrying  passengers  Is  so  obvi- 
ous that  no  man  of  ordinary  understanding 
would  regard  the  use  of  a  freight  train  for 
the  purpose  of  hauling  a  passenger  'car  as  a 
suitable  and  proper  operation  of  a  railroad  In 
the  matter  of  transporting  passengers.  We 
are  therefore  of  the  opinion  that  the  act  here 
sought  to  be  enforced— the  running  of  a  pas- 
senger car  or  cars  separately  from  freight 
cars— Is  sufllclentiy  specific  to  be  enforced  by 
mandamus,  and  the  right  to  compel  its  per- 
formance Is  clear  and  undoubted,  unless  such 
right  is  changed  or  modified  by  the  decision 
of  the  question  whether  the  expense  of  nm- 
ning  such  a  passenger  car  or  train  would  be 
Justified  by  the  amount  of  business  over  the 
particular  line  of  road  running  from  Duquoln 
to  Eldorado. 

Counsel  for  appellee  Insists  that  a  railroad 
company  is  not  l)ound  to  provide  a  separate 
passenger  train  when  its  business  Is  not  stiffl- 
cient  to  warrant  It  In  doing  so.  In  Ohio  &  M. 
Ry.  Co.  V.  People,  120  111.  200,  U  N.  K  447, 
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where  tiie  lower  court  awarded  a  mandamus 
upon  a  petition  to  compel  a  railroad  company 
to  repair  and  Improve  generally  a  certain  por- 
tion of  its  road,  and  to  increase  the  passenger 
trains  thereon,  we  reversed  the  Judgment,  and 
held  that  the  writ  was  improperly  issued,  upon 
the  grounds  that  the  business  of  the  road  did 
not  pay  the  current  expenses,  that  the  defend- 
ant was  unable  to  perform  the  acts  sought  to 
be  enforced,  and  that  the  requirement  made 
upon  the  defendant  was  too  general,  and  in- 
volved too  much  discretion  as  to  details;  but  it 
was  there  said  ttiat  a  railroad  company  could 
be  compelled  by  mandamus  to  perform  any 
specific  duty  which  It  owed  to  the  public  as 
owner  or  operator  of  its  road,  such  as  operat- 
'  log  Its  road  as  a  continuous  line,  and  running 
daily  trains;  and  the  following  language  was 
used  (page  206,  120  111.,  and  page  350,  11  N. 
E.):  "It  Is  believed,  however,  no  case  can  be 
found  which,  in  the  absence  of  a  statutory  re- 
quirement, has  gone  to  the  length  of  holding 
that  a  railway  company  may  be  compelled  by 
mandamus  to  Increase  the  number  of  trains 
on  Its  road,  or  to  run  daily  a  particular  num- 
ber of  trains  over  its  road;  and  we  are  satis- 
fied there  is  no  common-law  authority  for 
making  such  an  order.  Of  course,  where  the 
charter  of  the  company  expressly  requires  that 
not  less  than  a  given  number  of  trains  shall 
be  run  daily,  the  company  may  be  compelled 
by  mandamns  to  perform  this,  like  any  other 
specific  duty  enjoined  by  Its  charter,  or  by 
other  statutory  provision.  ♦  ♦  *  A  company 
that  runs  a  daily  passenger  train  each  way 
over  a  road  which  cannot,  with  proper  man- 
agement, be  made  to  keep  up  repairs  and  pay 
running  expenses,  certainly  does  as  much  as 
the  law  requires  of  It,  so  far  as  passenger 
trains  are  concerned."  There  are  several 
marked  differences  between  the  Ohio  &  M.  Ry. 
Co.  Case  and  the  case  at  bar.  Here  the  appel- 
lee does  not  run  a  dally  passenger  train  each 
way  over  the  road  from  Duquoin  to  Eadorado. 
Here  the  charter  enjoins  a  duty  which  cannot 
be  regarded  as  otherwise  than  specific,  In  view 
of  the  considerations  already  presented.  Here 
it  cannot  be  said  that  the  appellee  is  financial- 
ly unable  to  discharge  the  duty  Imposed  upon 
it  by  the  law,  and  which  It  owes  to  the  public. 
The  learned  circuit  Judge  before  whom  this 
case  was  tried  below  says,  in  his  decision  of  it, 
that  "defendant  railroad  company  is  solvent 
and  In  a  prosperous  condition,  Its  net  earnings 
last  year  being  over  $600,000,  a  net  income  of 
about  $3,000  per  mile  of  road."  After  a  care- 
ful examination,  we  are  satisfied  that  the  state- 
ment thus  made  is  sustained  by  the  evidence. 
When,  however,  It  is  said  that  "the  defendant 
railroad  company"  has  a  net  yearly  Income  of 
some  $600,000,  the  reference  is  to  the  defend- 
ant railroad  company  as  made  up  of  its 
branches  or  leased  roads,  as  well  as  of  the 
main  stem.  So  far  as  appears  from  this  rec- 
ord, the  main  road,  owned  by  appellee,  and 
operated  under  its  own  charter,  is  the  short 
line  running  from  St  Louis  to  Belleville;  but, 
besides  the  leased  roads  running  from  Belle- 


ville to  Duquoin  and  from  Duquoin  to  Eldo- 
rado, appellee  also  operated  three  other  roads 
leased  by  It  for  long  terms  of  years,  to  wit: 
The  Belleville  &  Carondelet  Railroad,  a  short 
road,  about  17  miles  long,  running  west  from 
Belleville,  to  East  Carondelet,  on  the  IMIlssIs- 
sippi  river;  the  St  Louis  Southern  Railroad, 
46  miles  long,  which  taps  said  leased  road  that 
runs  from  Belleville  to  Duquoin,  at  Plnckney- 
vllle,  about  10  miles  east  or  northeast  from 
Duquoin,  and  runs  from  FlnckneyvlUe  to  Ma- 
rlon; and  the  Chicago,  St.  Louis  &  Paducah 
Railroad,  about  52  miles  long,  running  from 
Marion  to  Brooklyn,  on  the  Ohio  river.  The 
Belleville  &  Carondelet  road  was  not  leased 
by  appellee  until  June  1,  1893,  and  therefore 
but  little  consideration  can  be  given  to  it  in 
making  up  the  estimate  of  earnings  and  ex- 
penses as  found  In  the  record.  The  large  net 
Income  referred  to  is  based  mainly  upon  the 
earnings  of  the  other  five  roads  already  men- 
tioned. 

It  Is  said  that  the  earnings  of  the  Belle- 
vllie  &  Eldorado  RaIh:oad,  running  from  Du- 
quoin to  Eldorado,  when  that  road  is  taken 
by  Itself  and  considered  separately,  are  not 
sufficient  to  Justify  the  expense  of  running 
a  separate  passenger  train  from  Duquoin  to 
Eldorado.  But  why  should  this  branch  be  con- 
sidered separately  and  by  Itself?  Appellee 
operates  its  main  road  and  Its  leased  branches 
as  one  system,  and,  as  thus  operated,  the  main 
road  and  its  connections  or  branches  yield  the 
net  yearly  Income  of  about  $600,000  already 
referred  to.  All  the  divisions,  which  are  en- 
tirely within  the  boundaries  of  the  state  of 
Illinois,  are  mere  feeders  of  the  main  road 
running  from  East  St  Louis  to  Belleville, 
which  Is  also  In  Illinois;  and  all  the  leased 
roads  above  mentioned,  except  that  running  to 
East  Carondelet,  are  feeders  of  the  road  run- 
ning from  Belleville  to  Duquoin.  The  latter 
road  and  the  Belleville  &  Eldorado  Railroad 
are  required,  by  the  charter  of  the  Belleville 
&  Eldorado  Railroad  Company,  and  by  the 
terms  of  Its  lease  to  or  agreement  with  appel- 
lee, to  be  operated  as  one  line;  and  such  op- 
eration as  one  continuous  line  Is  merely  the 
carryhig  out  of  the  original  Intention  of  said 
charter,  which  provided  for  the  operation  of 
one  continuous  line  from  Belleville  to  Eldo- 
rado. It  Is  no  more  proper  to  select  the  50 
miles  from  Duquoin  to  Eldorado  of  this  com- 
pact network  of  roads,  all  operated  under  one 
system,  and  all  contributing  to  the  support  of 
each  other,  as  being  deficient  In  the  profits 
necessary  to  Justify  a  reasonably  safe  and  con- 
venient operation  of  passenger  traffic,  than  It 
would  be  to  select  any  other  portion  of  the  Une 
running  from  East  St.  Louis  to  Duquoin,  and 
charge  that  portion  with  being  deficient  In 
such  profits.  , 

If  It  be  admitted  that  a  railroad  company  Is 
not  bound  to  run  a  separate  itassenger  train 
when  Its  business  Is  not  sufficient  to  warrant 
It  In  doing  to,  we  are  confronted  at  this  point 
with  the  question  whether  this  doctrine  refers 
to  the  business  done  by  the  main  road  and 
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other  roads  leased  by  It  and  connected,  witb  It, 
all  of  wblcta  are  operated,  or  are  required  to  be 
operated,  aa  one  line,  or  whetUer  it  can  be 
made  to  refer  to  a  small  part  of  the  continuous 
line  or  system  which  happens  to  run  through 
a  section  of  country,  where  the  freight  is  not 
BO  much,  and  the  passengers  are  not  so  many, 
as  Is  the  case  on  some  other  port  of  the  line. 
We  are  of  the  opinion  that  the  whole  business 
of  the  various  parts  operated  as  one  line 
should  be  taken  Into  consideration  where  the 
circtmistanceB  are  such  as  are  revealed  by  this 
record. 

The  duty  required  of  a  railroad  company 
in  the  matter  of  transporting  passengers  is 
the  duty  to  meet  and  supply  the  public 
wants.  These  wants  are  measured  by  the 
business  actually  done,  or  what,  it  could  be 
clearly  shown,  could  be  done  if  increased  fa- 
cilities were  granted.  That  there  is  here  a 
public  demand  for  passenger  service  Is  shown 
by  the  fact  that  a  passenger  car  Is  attached 
to  a  freight  train,  and  that  passengers  are 
Invited  to  ride,  and  do  ride,  upon  this  mixed 
train.  It  is  not  contended  that  appellee  is 
not  abundantly  able,  out  of  the  earnings  real- 
ized by  it  from  the  system  controlled  by  It,  to 
pay  the  expense  of  running  a  passenger  car 
separately  from  freight  cars  over  the  Belle- 
ville &  Eldorado  Railroad,  and  thereby  save 
the  traveling  public  from  the  increased  dan- 
ger and  Inconvenience  of  taking  passage  on  a 
freight  train.  Nor  does  It  appear  that  such 
expense  could  not  be  easily  met  by  the  earn- 
ings of  the  line  running  from  East  St.  Louis 
to  Eldorado,  by  way  of  Duquoln.  The  fol- 
lowing language  used  by  the  supreme  court 
of  the  United  States,  in  St  John  v.  Ballway 
Co.,  22  Wall.  136,  Is  applicable  here:  "The 
business  of  the  road  was  a  unit.  If  It  had 
been  disintegrated,  as  proposed  by  complain- 
ant, we  apprehend  It  would  have  been  found 
that  the  co-relations  of  the  main  stem  and 
the  branches  were  such,  and  that  the  ex- 
penses and  charges  incident  to  the  entire  busi- 
ness and  to  those  of  the  several  parts  were 
so  Interwoven  and  blended,  that  an  accurate 
ascertainment  of  the  net  profits  of  the  main 
line,  and  any  of  the  auxiliaries  taken  sepa- 
rately from  the  rest,  would  have  been  Im- 
practicable. An  ancillary  road  may  be  short 
and  yield  but  little  Income;  yet  by  reason 
of  its  reaching  to  coal  fields,  or  from  other 
local  causes.  Its  contributions  to  other  roads 
of  the  series  may  be  very  large  and  profitable. 
Whether,  in  this  case,  the  partial  computation 
insisted  upon  could  or  could  not  have  been 
made,  the  process  was  one  upon  which  the 
company  was  neither  bound  nor  had  the  right 
to  enter."  The  reports  made  by  appellee  to 
the  railroad  and  warehouse  commissioners 
for  the  ^ears  1801,  1892,  and  1893  show  that 
It  has  never  kept  a  separate  account  of  the 
actual  earnings  or  expenditures  of  the  road 
from  Duquoln  to  Eldorado,  but  has  treated 
the  line  from  East  St.  Louis  to  Eldorado  as 
one  continuous  line,  making  no  difference  in 
its  accounts  between  the  division  from  Du- 


quoln to  Eldorado  and  any  other  portion  of 
the  road. 

In  estimating  the  UabUltles  of  the  Belleville 
&  Eldorado  Bailroad  Company,  certain  In- 
debtedness, which  is  In  the  nature  of  pre- 
ferred stock,  is  charged  up  as  a'  liability.  In 
the  accounts  produced,  to  show  that  the  obli- 
gations of  appellee  are  such  as  to  relieve  it. 
from  the  duty  of  operating  the  passenger 
train  asked  for.  This  is  manifestly  Improper, 
because  guarantied  or  preferred  stock  Is  but 
a  dividend,  and  not  a  debt,  and  the  holder  of 
a  certificate  for  such  stock  can  have  no  action 
against  the  company  as  for  a  debt,  but  his 
right  Is  to  a  dividend.  Taft  v.  Railroad  Co., 
8  R.  I.  310;  St.  John  y.  Railway  Co.,  supra; 
1  Borer,  R.  R.  p.  167. 

The  object  of  incorporating  railroad  com- 
panies is  to  secure  to  the  public  Increased  fa- 
cilities of  transit  from  point  to  point,  and  an 
improved  mode  of  carrying  persons  and  prop- 
erty. Their  public  character  is  apparent  from 
the  fact  that  they  are  clothed  with  the  power 
of  taking  private  property  through  the  exer- 
cise of  the  right  of  emhient  domain.  Prior  to 
the  adoption  of  the  present  constitution,  mu- 
nicipal corporations  were  authorized  to  aid 
In  the  construction  of  railroads  by  subscribing 
for  their  stock.  As  matter  of  fact,  Franklin 
county,  through  which  the  Belleville  &  El- 
dorado Railroad  passes,  subscribed  $150,000 
to  its  construction,  of  which  indebtedness 
$37,000  Is  Etlll  outstanding.  Railroads  are 
creatures  of  the  law,  and  are  Intrusted  with 
the  exercise  of  these  sovereign  powers  to 
promote  the  public  Interest,  and  are  therefore 
bound  to  conduct  their  affairs  In  furtherance 
of  the  public  objects  of  their  creation.  The 
interest  of  stockholders  in  their  profits  Is 
secondary,  and,  In  the  main,  subsidiary  to  the 
interest  of  the  public.  It  is  in  view  of  their 
public  character  that  the  courts  are  author- 
ized to  determine  and  enforce  the"  public  du- 
ties enjoined  upon  them.  The  duties  which 
they  owe  to  the  state  and  the  general  public 
cannot  be  shirked  or  evaded.  1  Wood,  R.  B. 
p.  12;  Bailroad  Com'rs  v.  Portland  &  O.  C. 
B.  Co.,  G3  Me.  268.  We  do  not  think  that 
there  Is  here  such  Insufficiency  of  business  or 
profits  as  to  present  a  valid  defense  to  the 
application  of  the  people.  The  writ  of  man- 
damus should  Issue  as  prayed  for.  The  judg- 
ment of  the  circuit  court  Is  reversed,  and  the 
cause  Is  remanded  to  that  court,  with  direc- 
tions to  enter  a  Judgment  awarding  the  writ 
In  accordance  with  the  prayer  of  the  petition. 
Beversed  and  remanded. 

PEB  CTJBIAM.  Since  the  rehearing  was 
granted  in  this  case,  we  have  given  further 
consideration  to  the  questions  Involved,  and 
entertain  the  same  views  as  those  expressed 
in  the  foregoing  opinion,  and  adhere  to  the 
same  conclusion  there  announced,  ^ald  opin- 
ion Is  accordingly  readopted,  and  It  is  ordered 
that  the  same  be  reflled,  and  that  the  judg- 
ment heretofore  entered,  reversing  the  Judg- 
ment of  the  circuit  court,  and  remanding  the 
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cause  to  tliat  court  witb  directions  to  enter  a 
Judgment  awarding  the  writ  in  accordance 
with  the  prayer  of  the  petition,  be  re-entered 
as  the  judgment  of  this  court. 


ivn  HI.  STS) 

LAKE  ERIE  &  W.  R.  CO.  t.  MURRISSBY. 
(Sopreme  Court  of  Illinois.    Dec.  21,  1888.) 

HaSTBK    and    BrKYANT— iNJOttlBll    TO    Bbbtakt — 

BwiTCHixa  Tracks  —  Obvious  Defbot  — As- 
8DMED  Risk— Thiai*— UiBECTiNO  Verdict, 

1.  Where  there  is  evidence  fairly  tending  to 
sustain  the  issues  on  behalf  of  plaintiff,  it  is 
not  error  to  refuse  to  instruct  for  defendant. 

2.  For  the  safety  of  switchmen,  it  is  the  duty 
of  a  railroad  company  to  so  ballast  its  tracks 
at  all  switching  points  that  the  ballast  between 
the  rails  is  on  a  level  with  the  top  of  the  ties, 
leaTin^  no-  opening  nnder  the  rails. 

3.  \V  here  defendant's  servant,  while  coupling 
cars,  was  injured  by  catcliing  his  foot  nnder 
the  rail,  defendant  was  not  relieved  of  liabil- 
ity by  the  fact  that  its  system  of  ballast, 
which  left  an  open  space  nnder  the  rail,  was  a 
system  in  general  use  by  other  roads,  unless  the 
system  rendered  the  track  reasonably  safe  for 
employes. 

4.  Plaintiff,  who,  on  his  first  trip  over  the 
road,  was  injured  by  a  defect  in  the  track, 
while  coupling  cars  at  night,  did  not  assume 
the  risk,  though  the  defect  was  open  and  visi- 
ble, if  it  was  unknown  to  him. 

Appeal  from  appellate  court,  l^ird  district 
Action  by  Michael  M.  Morrlssey  against  the 
Lake  Erie  &  Western  Railroad  Company. 
From  a  judgment  for  plaintiff,  affirmed  by 
the  appellate  court  (75  111.  App.  466),  defend- 
ant appeals.    AfSrmed. 

This  was  an  action  brought  by  Michael  M. 
Morrlssey  In  the  circuit  court  of  McLean 
county,  against  the  Lake  Erie  &  Western 
Railroad  Company,  to  recover  damages  for 
a  personal  Injury  suffered  by  him  while  in 
the  service  of  the  company  as  a  conductor 
of  a  freight  train,  and  while  attempting  to 
couple.  In  the  nighttime,  two  Empire  Line 
cars,  at  East  Lynn,  a  small  village  on  the 
line  of  the  road.  The  declaration  contains 
but  one  count,  and  the  material  part  is  as 
follows:  "And  the  plaintiff  avers  that  It 
was  the  duty  of  the  defendant  to  keep  and 
maintain  that  portion  of  Its  main  tracks  in 
the  vicinity  of  said  side  tracks  as  aforesaid, 
which  it  was  necessary  for  the  plaintiff  to 
pass  over  in  order  to  do  switching  and  coup- 
ling and  unconpling  of  cars,  in  a  safe  and 
proper  condition,  so  as  not.  to  expose  the 
plaintiff  or  the  servants  of  said  company  to 
any  unnecessary  danger  or  liability  of  acci- 
dent; and  it  was  then  and  there  the  duty 
of  the  defendant  to  have  filled  In  the  space 
between  the  ties,  and  underneath  the  same, 
of  its  said  railroad  track,  with  cinders  or 
other  substance,  to  fill  the  same  up  level  with 
the  top  of  the  ties  to  the  bottom  of  the  rail 
of  the  said  defendant's  track  that  was  laid 
on  said  ties,  so  that  the  plaintiff  and  the 
servants  of  the  said  company  whose  duty  it 
was  to  couple  and  uncouple  the  cars  and  do 
switching,  in  standing  and  walking  ou  said 
track  In  order  to  couple  Its  said  cars,  the 


plaintiff  would  not  be  exposed  to  unnecessary 
danger  or  liability  to  catch  his  foot  under- 
neath the  rails  of  said  ties,  or  stumble  or 
trip  over  the  same.  Ajad  plaintiff  avers  that 
the  said  defendant,  not  regarding  its  duty  In 
that  behalf,  carelessly  and  negligently  per- 
mitted that  portion  of  Its  main  track  in  the 
vicinity  of  the  said  switch  and  side  track,  at 
the  village  of  East  Lynn,  and  in  the  switch 
yard  there,  to  remain  in  unsafe  repair  and 
condition,  and  then  and  there  carelessly  and 
negligently  permitted  the  same  to  be  and  re- 
main out  of  repair,  and  negligently  and  care- 
lessly permitted  certain  ties  to  remain  above 
the  surface  of  the  ground,  and  negligently 
and  carelessly  permitted  the  north  rail  of 
the  track  of  the  said  defendant's  railroad  on 
the  main  track,  as  aforesaid,  to  remain  above 
the  ground,  and  failed  to  have  the  ground  be- 
tween the  ties  and  the  bottom  of  the  rail  fill- 
ed up  so  that  plaintiff  would  not  be  exposed 
to  danger  or  accident  in  attending  to  his  du- 
ties as  such  conductor  while  In  and  about 
coupling  and  uncoupling  cars  passing  along 
and  over  the  said  track,  which  he  was  obli- 
ged to  do  while  attending  to  his  duties  In 
coupling  and  switching  the  said  cars.  And 
plaintiff  avers  that  while  standing  and  walk- 
ing uponthesald  portion  of  thesaid  main  track, 
which  he  was  obliged  to  do  in  order  to  make 
a  coupling  between  the  cars  on  the  head  end 
and  the  cars  In  the  rear  end  of  defendant's 
train.  In  the  line  of  bis  employment  pur- 
suant to  his  duty,  not  knowing  the  defective 
condition  of  the  said  track  as  aforesaid,  In 
the  nighttime,  was  then  and  there  exposed 
to  unnecessary  danger  and.  liability  to  acci- 
dent; and  then  and  there,  while  so  engaged  1b 
making  a  coupling  between  the  defendant's 
■cars,  as  aforesaid,  standing  and  walking  up- 
on the  said  portion  of  the  main  track,  using 
due  care  and  caution  for  his  own  personal 
safety  In  the  line  of  his  duty,  bis  left  foot 
became  and  was  caught  and  fastened  under- 
neath the  rail  of  the  said  defendant's  track, 
and  against  one  of  the  ties  of  the  same,  and 
he  then  and  there  was  unable  to  extricate  the 
same;  and  the  plaintiff  was  then  and  there 
thrown  with  great  force  and  violence,  and, 
by  the  momentum  of  the  cars  he  was  so  en- 
gaged In  coupling,  necessarily  and  unavoid- 
ably fell  to  and  upon  the  north  rail  of  said 
main  track;  and  divers  wheels  of  one  of  the 
defendant's  cars,  which  plaintiff  was  then 
and  there  engaged  In  coupling,  then  and  there 
ran  and  passed  over  his  left  leg,  whereby  his 
left  leg  was  crushed  so  that  it  became  and 
was  necessary  -to  amputate  the  same  above 
the  knee,"  etc.  The  defendant  demurred  1» 
the  dedaratlon,  which  demurrer  was  over- 
ruled, and  a  plea  of  general  issue  was  filed. 
A  trial  was  had  before  a  jury,  resulting  In 
a  judgment  In  favor  of  the  plaintiff.  Tlie  de- 
fendant appealed  from  the  judgment  of  the 
circuit  court  to  the  appellate  court  for  the 
Third  district,  where  the  judgment  of  the 
circuit  court  was  affirmed;  and  appellant 
has  appealed  to  this  court,  and  asks  for  the 


Digitized  by 


Ljoogle 


300 


52  NORTHEASTERN   RBPOBTSB. 


(lU. 


reTersal  of  the  Judgment  of  the  appellate 
court. 

Tipton  &  Tipton  and  John  B.  Co<^rum,  for 
appellant  J.  9.  Pollock  and  FltzHenry  & 
Pollock,  for  appellee. 

CRAIG,  J.  (after  stating  the  facts).  Appel- 
lee, at  the  time  of  the  Injury,  was  30  years 
of  age,  and  was  married.  He  bad  been  rail- 
roading about  12  years,  as  brakeman,  bag- 
gageman, and  conductor.  He  had  worked  on 
the  Chicago  &  Alton  road  about  11  years.  He 
commenced  work  for  appellant  on  the  6th  of 
April,  1897,  as  conductor  of  a  gravel  train, 
and  he  afterwards  had  a  nm  between  Rankin 
and  Peoria.  East  Lynn  Is  a  regular  station 
for  receiving  passengers  and  freight  on  the  di- 
vision east  of  Ranldn.  The  night  of  August 
14,  1887,  when  the  accident  occurred,  appel- 
lee was  sent  east  as  conductor.  In  charge  of 
the  appellant's  freight  train,  on  the  Third,  or 
Eastern,  Division,  and  he  had  never  made  any 
trip  prior  to  this  one  over  this  Eastern  Di- 
vision. He  started  from  Tipton,  Ind.,  with  a 
train  of  43  or  44  cars;  and  when  the  train 
reached  East  Lynn,  about  100  miles  west  from 
Tipton,  It  was  about  1:30  o'clock  at  night.  It 
was  necessary  to  do  some  switching  at  this 
station,  by  putting  ofT  some  cars.  Two  cars 
were  shoved  on  the  north,  or  "business," 
track,  as  It  was  called.  Then  they  pushed 
two  more  on  the  main  track,  and  shoved  a 
couple  more  on  the  business  track.  Under 
the  rules  of  the  road,  it  was  appellee's  duty  to 
couple  and  uncouple  cars.  Four  cars  were  cut 
off  and  run  down  on  the  main  track,  and  ap- 
pellee set  the  brakes  on  them,  when  he  no- 
ticed the  other  cars  coming  down  the  main 
track,  pushed  by  the  engine;  and  he  went 
over  and  set  the  coupling  pin  on  the  two  cars 
then  standing  on  the  main  track.  It  apipears 
that  the  two  Empire  Line  cars  he  was  at- 
tempting to  couple  have  a  deck  on  the  end, 
and  on  this  are  Iron  buffers.  The  drawbar  is 
below,  and  they  are  more  diiflcult  to  couple 
than  ordinary  cars,  and  require  the  entire  at- 
tention of  the  person  making  the  coupling. 
'VS'hen  appellee  undertook  to  make  the  coup- 
ling, he  had  hold  of  the  handhold  with  his 
right  hand,  and  reached  down  and  placed  the 
link  In  the  drawbar.  He  then  raised  up  and 
reached  over  to  shove  the  pin  down  when  the 
cars  came  together.  The  cars  pushed  the  two 
cars  that  had  been  standing  about  half  a  car 
length,  and  appellee  was  compelled  to  walk 
along  with  them,  and  it  was  while  going  that 
jlistance  that  he  was  Injured.  He  made  two 
or  three  steps,  and  the  cars  parted,  and,  when 
they  parted,  he  tried  to  step  out  from  the 
track.  He  stepped  out  with  his  right  foot, 
but  his  left  foot  caught,  the  toe  of  his  shoe 
going  under  the  north  rail  of  appellant's 
track;  and  he  was  unable  to  extricate  it,  and 
was  thrown  down  by  the  cars  he  was  attempt- 
ing to  coupla,  and  fell  upon  the  north  rail  of 
the  main  track,  and  his  left  leg  was  run  over, 
and  was  so  Injured  that  It  was  necessary  to 


amputate  It  It  appears  that  It  was  appellee's 
first  trip  through  East  Lynn  In  charge  of  a 
train,  and  he  knew  nothing  about  the  condi- 
tion of  the  track,  except  what  he  might  have 
learned  In  the  short  time  he  stood  there  coup- 
ling the  cars. 

One  of  the  grounds  urged  by  appellant  for 
reversal  Is  that  the  court,  at  the  close  of  the 
evidence  and  before  the  argument  of  counsel, 
refused  to  instruct  the  Jury  to  find  the  Issues 
for  the  defendant  Where  there  is  evidence 
fairly  tending  to  sustain  the  Issues  In  behalf 
of  the  plaintiff,  the  weight  to  be  given  to  the 
evidence  must  be  submitted  to  the  Jury,  and 
It  Is  the  duty  of  the  court  to  refuse  an  In- 
struction like  the  one  asked.  An  examina- 
tion of  the  evidence  as  to  whether  there  was 
evidence  tending  to  support  the  cause  of  ac- 
tion as  set  out  in  plaintiff's  declaration  satis- 
fies us  that  the  trial  court  did  not  err  in  re- 
fusing to  take  the  case  from  the  Jury. 

Did  the  court  err  In  giving  instructions  on 
the  part  of  apipellee?  Only  4  instructions  were 
asked  or  given  on  the  part  of  appellee,  while 
36  were  given  on  the  part  of  appellant  Ap- 
pellant argues  that  it  is  not  liable  if  Its  road 
was  ballasted  as  roadbeds  are  usually  bal- 
lasted which  have  adopted  the  system  appel- 
lant adopted.  The  question  made  by  the  dec- 
laration was  not  whether  the  "crown"  or 
"box"  system  of  ballasting  a  railroad  was  the 
best  but  whether,  under  the  declaration,  the 
appellant  "carelessly  and  negligently  permitted 
Its  main  track  in  the  vicinity  of  the  switch 
and  side  track  to  remain  out  of  repair  and  in 
nnsafe  condition,  and  carelessly  permitted  cer- 
tain ties  to  remain  above  the  surface  of  the 
ground,  and  carelessly  and  negligently  per- 
mitted the  north  track  to  remain  above 
ground,  and  failed  to  have  the  ground  between 
the  ties  and  the  bottom  of  the  rail  filled  up 
so  that  plaintiff  would  not  be  exposed  to  dan- 
ger of  accident  in  attendhig  to  his  duties  as 
such  conductor  while  In  and  about  coupling 
and  uncoupling  cars  passing  upon  and  over 
said  track,"  etc.  The  third  Instruction  for  the 
plaintiff  told  the  Jury  that  It  was  the  duty  of 
the  defendant  to  have  Its  track  ballasted  at 
the  village  of  East  Lynn,  within  switching 
limits,  with  cinders,  gravel,  or  other  substance 
np  level  with  the  ties,  and  level  with  the  bot- 
tom of  the  rail.  If  ballasting  to  that  extent 
was  necessary  to  make  such  railroad  track 
reasonably  safe  to  employes  in  coupling  cars; 
and  that  If  they  believed,  from  the  evidence, 
that  the  track  was  not  so  ballasted  at  the 
point  of  the  alleged  Injury,  but  on  the  con- 
trary, was  ballasted  so  that  the  gravel  was 
lower  than  the  rail  at  said  point  and  that,  by 
reason  of  such  gravel  being  lower  than  the 
rail,  the  plaintiff,  while  exercising  ordinary 
care  for  his  own  safety,  caught  his  foot  under- 
neath the  rail,  and  was  unable  to  extricate  the 
same,  and  in  consequence  thereof  was  Injured, 
then  In  such  case  they  should  find  for  the 
plaintiff,  and  assess  his  damages  at  what  they 
believed,  from  the  evidence,  he  had  sustained. 

In  Railroad  Co.  t.  Sanders,  166  111.  270, 
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46  N.  B.  799,  which  was  a  case  Involving 
the  same  principle  in  effect,  this  court  said 
(page  278,  166  lU.,  and  page  802,  46  N.  E.): 
"The  law  does  not  require  a  railroad  com- 
pany to  furnish  machinery,  tracks,  and 
switches  for  their  employes  which  are  of 
the  best  character  or  that  are  absolutely 
safe;  bat  the  duty  imposed  is  to  use  rea- 
sonable and  ordinary  care  and  diligence 
in  providing  safe  machinery,  tracks,  and 
switches  for  the  use  of  those  engaged  in  Its 
nervlce.  Railroad  Co.  t.  Lonergan,  118  lU. 
41,  7  N.  E.  55.  But  this  rule,  as  the  evi- 
dence tends  to  show,  was  not  observed. 
The  evidence  seems  to  show  that,  as  a  gen- 
eral rule,  railroad  companies  at  stations 
within  switching  limits  have  their  tracks 
filled  up  to  the  level  of  the  ties,  so  that 
brakemen  may  walk  over  the  ties  In  coupling 
cars  without  stumbling  or  falling.  If  this 
precaution  had  been  observed,  it  is  apparent 
appellee's  foot,  in  attempting  to  couple  the 
cars  in  question,  would  not  have  been  caught 
under  the  ties,  and  he  would  not  have  step- 
ped into  the  cattle  guard,  and  received  the 
Injury."  What  was  said  in  the  Sanders 
Case  Is  applicable  here.  The  evidence  in  this 
case  shows  that  many  of  the  railroads,— 
the  Chicago  &  Alton,  the  Chicago  &  North- 
western, the  Chicago,  Bnrllngton  &  Qnlncy, 
and  several  other  roads,— on  the  main  track, 
in  the  switch  yards,  and  at  terminals,  grade 
up  their  tracks  even  with  the  top  of  the  ties  to 
make  them  safe  tdf  brakemen  coupling  and 
uncoupling  cars.  •  The  law  requires  a  rail- 
road company  to  exercise  reasonable  and 
ordinary  care  and  diligence  In  furnishing 
safe  tracks  for  Its  employes.  If  it  is  neces- 
sary for  the  safety  of  its  employes  in  the 
larger  towns  and  terminals,  it  is  equally  nec- 
essary in  the  smaller  places  where  switching 
Is  necessary  to  be  done.  Moreover,  the  prin- 
ciple anounced  in  appellee's  third  instruction 
is  recognized  In  appellant's  seventeenth  In- 
struction, which  reads  as  follows:  "The 
court  Instructs  the  jury  that  the  law  does 
not  require  railroad  companies  to  ballast 
their  roads,  within  switch  yards  or  else- 
where, with  cinders  or  other  substance  to  and 
on  a  level  with  the  bottom  of  the  rail,  unless 
thesamels  necessary  to  make  the  same  reason- 
ably safe.  If  the  jury  believe,  from  the  evi- 
dence, that  the  roadbed  and  track  at  the 
point  In  question  was  reasonably  safe  for 
the  employes  in  the  management  of  defend- 
ant's trains,  the  jury  will  find  the  defendant 
not  guilty."  This  instmctlon,  while  it  as- 
serts that  the  law  does  not  require  railroad 
companies  to  ballast  their  roads,  within 
switch  yards  or  elsewhere,  with  cinders  or 
other  substance,  to  and  on  a  level  with  the 
bottom  of  the  rail,  admits  It  is  required  If 
necessary  to  make  the  same  reasonably  safe, 
which  Is  In  harmony  with  appellee's  third 
instruction.  The  law  required  the  railroad 
company  to  furnish  a  reasonably  safe  track 
inside  the  switching  limits,  where  switching 
was  required  to  be  done;  and  the  plaintiff. 


in  the  absence  of  knowledge  to  the  contrary, 
as  we  said  in  the  Sanders  Case,  supra,  had 
the  right  to  presume  that  the  railroad  com- 
pany had  discharged  its  duty  in  this  regard. 
The  evidence  shows  that  the  plaintiff  was 
not  familiar  with  the  road  at  the  place  where 
the  Injury  occurred,  having  never  been  over 
this  Eastern  Division  prior  to  this  trip,  and 
that  he  did  not  know  anything  about  the 
condition  of  the  track  before  that;  that  it 
was  in  the  nighttime,  and  he  was  not  stand- 
ing there  more  than  a  minute  before  the 
cars  were  pushed  up  by  the  engine  to  be 
coupled.  These  instructions,  both  on  the 
part  of  api)ellant  and  appellee,  are  in  sub- 
stance to  the  same  effect,  and  agree  as  to 
the  law,  and  are  in  accord  with  the  views 
of  this  court  as  expressed  In  Railroad  Oo.  v. 
Sanders,  supra,  and  therefore  could  not  have 
misled  the  jury  to  the  prejudice  of  appellant 
Railroad  Co.  v.  Hines,  132  lU.  161,  23  N.  E. 
1021. 

Appellant  Insists  the  court  erred  in  modi- 
fying appellant's  twenty-sixth  instruction,  by 
Inserting  the  words  "and  known  to  plain- 
tiff." The  instruction  Is  as  follows:  "The 
court  instructs  the  jury  that  If  they  believe, 
from  the  evidence,  that  the  plaintiff  was  an 
employ^  of  the  defendant,  and,  as  such,  was 
conductor  of  and  in  charge  of  the  train  in 
question,  and  if  you  further  believe,  from 
the  evidence,  the  defendant's  roadbed  and 
track  at  the  point  in  question,  as  construct- 
ed, was  reasonably  safe  for  its  employes  en- 
gaged In  the  movement  of  the  defendant's 
trains  and  the  operation  of  its  road,  and 
that  the  condition  of  the  road  at  the  place 
of  Injury  was  open  and  visible  and  known  to 
plaintiff,  then  the  law  is  that  the  plaintiff 
assumed  the  ordinary  risks  incident  to  such 
employment,  and  that  the  Injury  Incident  to 
the  coupling  of  cars  was  one  of  the  risks  as- 
sumed by  the  plaintiff  under  that  employ- 
ment, and  for  which  he  cannot  recover." 
The  modification  was  proper,  under  the  evi- 
dence in  the  case.  Appellee  testified  this 
was  his  first  trip  over  this  division;  that 
he  knew  nothing  about  the  condition  of  the 
track  where  the  injury  occurred;  that  it 
was  In  the  nighttime,  and  he  had  no  oppor- 
tunity to  see  it  except  the  moment  be  was 
attempting  to  couple  the  cars;  and  there 
Is  nothing  in  the  record  contradicting  appel- 
lee. In  Railroad  Co.  t.  Hlnes,  supra,  this 
court  said  (page  169,132  III.,  and  page  1022, 2r. 
N.  E.):  "The  burden  of  furnishing  safe  ma- 
chinery, appliances,  surroundings,  etc.,  is  up- 
.on  the  master;  and,  while  the  master  Is  not 
to  be  held  liable  for  defects  and  dangers  of 
which  the  servant  is  fully  Informed,  yet  the 
servant  is  authorized  to  rely  upon  the  acts 
of  the  master  in  that  respect,  and  Is  under 
no  primary  obligation  to  Investigate  and  test 
the  fitness  and  safety  of  the  machinery,  sur- 
roundings, etc.,  in  the  absence  of  notice  that 
there  is  something  wrong  in  that  respect. 
Shear.  &  R.  Neg.  (2d  Ed.)  §  95;  BIsh.  Noncont 
Law,  {  678;   Porter  t.  Railroad  Co.,  60  Mo. 
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160.  And,  necessarily,  mncb  more  Is  the 
serrant  entitled  to  assume  that  his  master 
has  famished  him  with  suitable  and  safe 
materials,  machinery,  and  surroundings,  and 
relieved  him  of  Investigation  and  Inquiry  in 
that  regard,  where,  as  in  the  present  in- 
stance, the  pei-rormance  of  his  duties  re- 
quires constancy  of  attention  to  other  mat- 
ters. A  man  whose  attention  Is  constantly 
directed  to  moving  cars,  and  their  coupling 
and  uncoupling,  cannot  possibly  give  much 
attention  to  the  ties,  switch  bars,  etc.,  over 
which  be  may,  from  time  to  time,  have  to 
pass." 

Appellant  objects  to  the  modification  of  Its 
thirtieth  and  thirty-first  Instructions.  They 
are  as  follows:  (30)  "The  court  Instructs 
the  Jury  that  If  they  believe,  from  the  evi- 
dence, that  it  la  customary  for  well-man- 
aged railroad  companies  to  ballast  their 
traclcs  with  gravel,  making  a  crown  in  the 
center,  sloping  off  each  way  toward  the  rails, 
leaving  an  inch  or  an  Inch  and  a  half  of 
space  under  the  rails  for  water  to  escape, 
and  that  such  method  of  ballasting  is  rea- 
sonably safe  for  employes,  and  If  the  Jury 
believe,  from  the  evidence,  that  the  defend- 
ant's road  at  the  point  in  question  was  so 
ballasted,  then  the  Jury  will  find  the  defend- 
ant not  guilty."  (31)  "The  court  instructs 
the  Jury  that  if  they  believe,  from  the  evi- 
dence, that  defendant's  road  was  ballasted 
with  gravel  at  the  point  in  question,  crown- 
ed in  the  middle,  sloping  to  the  tracks,  leav- 
ing an  inch  or  an  inch  and  a  half  of  space 
under  the  rails  for  the  water  to  escape,  and 
that  this  mode  of  ballasting  Is  In  common 
use  by  well-managed  railroads  in  this  coun- 
tiy,.  and  that  such  ballasting  is  reasonably 
safe  for  employes,  then  the  defendant  Is  not 
liable."  Under  the  allegation  in  the  declara- 
tion, aa  before  shown,  the  modification,  "and 
that  such  method  of  ballasting  is  reasonably 
safe  for  employes,"  was  proper,  and  not  er- 
ror. The  modification  of  appellant's  sixth, 
sixteenth,  twentieth,  twen^-flrst,  twenty- 
third,  and  twenty-fourth  instructions  was 
proper  for  the  same  reason,  and  it  is  unnec- 
essary to  refer  to  each  one  separately.  The 
instructions,  taken  together  as  a  series,  fully 
presented  the  law  as  applicable  to  the  case 
under  the  pleadings;  and,  perceiving  no  se- 
rious error,  the  judgment  of  the  appellate 
court  will  be  affirmed.    Judgment  affirmed. 

077  m.  m 

SEWELL  ct  al.  t.  CHICAGO  TERMINAL 

TRANSFER  E.  CO. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Bmixkht,  Domair —  Damiobs—  Adkissibiutt  or 

BVIDENCB. 

If  a  witness  resides  near  land  sought  to  be 
condemned  for  a  railroad,  and  owns  land  ad- 
Joining  it,  bis  opinion  as  to  whether  the  rail- 
road will  benefit  or  injure  the  land  is  admissi- 
ble on  the  question  of  the  owner's  damage. 

Appeal  from  superior  court,  Cook  county; 
John  Barton  Fayne,  Judge. 


Petition  by  the  Chicago  Terminal  Transfei 
Railroad  Company  to  condemn  certain  land 
of  Homer  Sewell,  Enos  H.  Nebeker,  Mary  Ei. 
Nebeker,  and  Michael  Mayer.  From  a  Judg- 
ment fixing  the  damages,  defendants  appeal 
Reversed. 

F.  M.  Lowes,  for  appellants.  Kemper  K. 
Enapp,  for  appellee. 

GARTER,  0.  J.  This  appeal  was  taken 
from  a  judgment  condemning  as  a  right  of 
way,  on  appellee's  petition,  a  strip  of  land  66 
feet  wide,  running  diagonally  across  a  tract 
of  land  of  appellants  containing  119  acres, 
situated  about  one  mile  northwest  of  the  lim- 
its of  the  city  of  Chicago.  Appellants  claim 
damages  also  to  the  land  not  taken.  The 
jury  found  the  value  of  the  land  taken  was 
|425  per  acre,  and  also  awarded  appellants 
$850  as  damages  to  the  land  not  taken. 
Numerous  errors  have  been  assigned,  but 
they  all  relate  to  the  alleged  inadequacy  of 
the  amount  allowed  as  damages  to  the  land 
not  ■  taken.  The  whole  tract  was  nearly 
square  in  form,  and  appellee's  road  would  so 
divide  It  as  to  leave  on  one  side,  in  the  south- 
east comer,  upwards  of  19  acres,  and  on  the 
other  the  rest  of  the  tract  not  taken  for  the 
right  of  way.  The  value  testified  to  by  th» 
witnesses  ranged  from  $300  to  $500  per  acre, 
and  according  to  the  flndjng  of  the  jury  th» 
whole  tract  was  worth ,  upwards  of  $50,000. 
There  was  testimony  tending  to  prove  that 
the  land  was  valuable  for  purposes  of  subdi- 
vision, and  witnesses  for  api)ellants,  held  by 
the  court  qualified  to  testify,  fixed  the  dam- 
ages to  the  land  not  taken  at  $8,000  and 
upwards.  Appellee  produced  evidence  tend- 
ing to  prove  that  the  construction  and  opera- 
tion of  Its  road,— which  was  to  be  a  belt  line 
around  Chicago,  connecting  with  all  roads  en- 
tering that  city,  and  to  be  used  for  transpon- 
ing  freight  only,— would  cause  manufactories 
to  be  built  along  its  line  and  upon  or  near 
appellants'  land,  and  that  the  tract  would  b» 
benefited  more  than  it  would  be  damaged. 
We  shall  not  enter  upon  a  discussion  here  of 
appellee's  evidence  on  this  branch  of  the 
case,  except  to  say  that  it  assumed  a  wide 
latitude,  and  approached  near  to  a  character 
that  was  purely  speculative.  But  we  are  of 
the  opinion  that  the  court  applied  a  rule  too 
restrictive  to  appellants  In  the  examination 
of  their  witnesses,  and  the  Judgment  must  be 
reversed  for  tliat  reason. 

After  appellee  had  produced  its  evidence  t» 
prove  that  the  land  not  taken  would  not  be 
damaged,  but  would  be  benefited,  by  the  road, 
appellee  called,  among  others,  George  Good- 
year, who  testified  that  he  resided  at  Don- 
ning, which,  as  we  understand,  is  In  the 
neighborhood  of  the  property  In  question;  that 
he  was  acquainted  with  the  property,  owned 
land  adjoining  it,  and  was  acquainted  with 
Its  value,  and  the  values  of  land  in  that  vicin- 
ity; that  its  value  was  $500  per  acre,  and 
that  he  was  "acquainted  with  the  effects  of 
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railroads  on  property."  Appellants  then  ask- 
ed the  witness  this  qnestlon:  "Can  you  state 
whether,  In  yonr  opinion,  the  operation  of 
this  railroad  through  that  land  would  be  a 
benefit  to  It?"  The  court  refused  to  permit 
the  witness  to  answer,  and  appellants  offered 
to  prove  by  the  witness  that  the  railroad 
would  greatly  damage  the  land,— would  de- 
preciate Its  value  to  the  extent  of  $5,000. 
The  court  erred  In  refusing  to  allow  the  wit- 
ness to  answer  the  questlcm  and  to  be  exam- 
ined on  the  subject  Inquired  about  The  full 
extent  of  his  Information  and  the  value  and 
weight  of  his  testimony  could  have  been 
elicited  on  cross-examination.  If  none  but 
experts  could  testify  upon  such  subjects,  the 
owners  of  land  condemned  for  railroad  pur- 
poses wonid  have  very  Inadequate  protection 
of  their  property  rights.  Substantially  the 
same  question  has  been  decided  by  the  conrt 
m  Railway  Co.  v.  Nix,  137  HI.  141,  27  N.  E. 
81,  and  other  cases.  In  the  Xix  Case  we 
said:  "The  question  called  for  the  opinion 
of  the  witnesses  as  to  the  value  of  the  land 
not  taken,  as  affected  by  the  construction  and 
operation  of  the  railway.  It  Is  not  the  rule 
that  on  the  question  of  the  value  of  property 
no  witnesses  can  be  examined  but  those  en- 
gaged In  buying  and  selling  the  species  of 
property  nnder  investigation,  but,  on  the  con- 
trary,'any  person  knowing  the  property  and 
Its  value  may  testify,  the  weight  to  be  given 
to  their  testimony  being  left  to  the  Jury. 
White  V.  Hermann,  61  HI.  248;  Johnson  v. 
Railway  Co.,  Ill  Bl.  418.  The  precise  ques- 
tion arising  here  was  decided  in  Railroad  Co. 
V.  Henry,  79  111.  290,"  where  it  was  held  that, 
on  an  assessment  of  damages  under  a  pro- 
ceeding by  a  railroad  company  to  condemn  a 
right  of  way  through  a  farm.  It  is  competent 
for  witnesses  who  are  acquainted  with'  the 
farm,  and  familiar  with  the  use  and  pro- 
ductions of  such  property,  and  its  value,  to 
elve  their  opinions  as  to  the  extent  of  dam- 
age which  the  construction  of  the  road  over 
the  same  will  occasion,  leaving  It  to  the  jury 
to  give  their  evidence  such  weight  as,  In 
their  opinion,  it  may  deserve."  Railroad  Co. 
V.  Dickinson,  161  lU.  22,  43  N.  B.  706. 

These  views  apply  also  to  the  witness 
Hatch,  offered  by  appellants,  and  whose  tes- 
timony was  refused  by  the  court.  A  wit- 
ness for  appellee  (Its  general  agent,  who  did 
not  appear  to  know  the  value  of  the  land  In 
controversy,  nor  the  uses  to  which  It  was 
adapted,  or  for  which  it  was  most  valuable) 
had  testified,  against  appellants'  objection, 
from  his  knowledge  of  the  effect  of  the  road 
on  lands  at  Harvey  (a  place  26  miles  away) 
and  from  his  experience  in  railroad  business, 
and  In  view  of  his  "experience  in  the  loca- 
tion of  Industries  and  the  serving  of  Indus- 
tries by  the  road,"  that  the  road  would  be 
a  great  benefit  to  that  part  of  this  tract  not 
taken,  and  that  he  had  found  that  there  had 
been  an  Increase  in  value  of  property  wher- 
ever this  road  had  run. 

It  Is  apparent  from  the  record  that  appel- 


lants were  placed  at  a  disadvantage  by  the 
rulings  of  the  court,  and  from  the  amount  of 
damages  allowed  for  cutting  into  Irregular 
fragments  this  valuable  tract  of  land  it  can- 
not be  said  that  appellants  were  not  preju- 
diced. For  the  error  mentioned  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

(irr  111.  250) 

DORSET  V.  BRIGHAM  et  al. 

(Supreme  Court  of  Illinois.    Dec.  21,  189S.) 

Blbotioms— Qualifications  or  Votbbs— Citizbs- 

8HIP— AUES  Women   Makhied  to   Citizens— 

Natdralization— Kjikct  on  Childbbn— Hebi- 

DBSCE. 

1.  Rev.  St.  U.  8.  tit  25.  §  1094,  providing 
that  any  woman  married  to  a  citizen,  and  who 
might  herself  be  naturalized,  sbail  be  deemed 
a  citizen,  is  a  uniform  rule,  within  Const.  U. 
S.  art.  1,  §  &  conferring  upon  congress  the 
power  to  establish  a  aniform  rule  of  naturaliza- 
tion, even  thongh  congress  has  provided  for 
the  naturalization  of  aliens,  both  male  and  fe- 
male, by  a  jndlciai  proceeding. 

2.  Suffrage  is  not  a  ri^ht  of  citizenship,  and 
citizenship  is  not  essential  to  the  right  of  suf- 
frage. 

3.  Under  Rev.  St  U.  S.  tit  25,  {  1994,  con- 
ferring citizenship  upon  alien  women  married 
to  citizens,  and  Starr  &  G.  Ann.  St.  1896,  p. 
1741,  c.  46,  par.  342,  and  Const.  1870,  art.  7, 
S  1,  whereby  women  who  are  citizens  are  enti- 
tled to  vote  at  school  elections,  a  woman  for- 
eign bom,  married  to  a  citizen  and  qualified  by 
age  and  residence,  is  entitled  to  vote  at  school 
elections. 

4.  It  will  not  be  presumed  that  women  ille- 
gally voted  at  a  school  election  merely  because 
it  appears  that  they  and  their  husbands  were 
foreign  bom,  and  that  the  women  were  not 
naturalized,  and  it  does  not  affirmatively  ap- 
pear ibat  their  husbands  were  ever  naturalized. 

5.  It  will  not  be  presumed  that  election  of-' 
ficers  acted  iliegaliy,  in  the  absence  of  proof  at 
least  sufficient  to  render  the  existence  of  the 
negative  probable. 

6.  The  admission  of  parol  evidence  to  prove 
naturalization  is  harmless,  where  the  presump- 
tion of  qualification  to  vote 'is  not  overcome. 

7.  The  naturalization  of  a  father  confers  dt- 
Izensbip  upon  his  minor  son. 

8.  As  Rev.  St  c.  46,  g  66,  provides  that  a 
permanent  abode  is  necessary  to  constitute  a 
residence,  within  the  meaning  of  the  election 
law,  a  woman  whose  husband  has  moved  from 
one  county  to  another  does  not  acquire  a  resi- 
dence in  the  latter  until  she  is  physically  pres- 
ent therein. 

9.  A  woman  whose  husband  is  a  resident  of 
one  school  district  cannot  be  considered  as  a 
resident  of  another  merely  because  of  her  for- 
mer residence  there  and  her  temporary  pres- 
ence in  her  father's  family  in  the  latter  dis- 
trict 

10.  A  vote  cast  by  an  alien  woman  before  her 
marriage  to  a  citizen  is  illegal. 

11.  An  alien  who  files  his  declaration  of  inten- 
tion to  become  a  citizen,  but  who  has  not  re- 
ceived his  certificate  and  is  not  entitled  to  re- 
ceive the  same,  is  not  a  citizen. 

12.  The  naturalization  of  an  alien  father  does 
not  confer  citizenship  upon  a  child  who  has  at- 
tained his  majority. 

Appeal  from  Livingston  county  court;  0. 
M.  Brlckman,  Judge. 

Petition  by  John  Dorsey  to  contest  the  elec- 
tion of  O.  H.  Brigbam  and  another  as  mem- 
bers of  a  board  of  education  in  Livingston 
county.  From  an  order  dismissing  the  peti- 
tion, said  Dorsey  appeals.    Reversed. 
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N.  jr.  PUlsbury  and  Ray  Blasdel,  for  appel- 
lant   0.  C.  &  L.  F.  Strawn,  for  appellees. 

BOGGS,  J.  The  appellant  and  one  S.  S. 
Hitch  were  candidates  upon  one  ticket  for 
members  of  the  board  of  education  at  an 
election  held  on  the  17th  day  of  April,  1897, 
in  school  district  No.  1,  township  26,  range 
8  E.,  in  Livingston  county,  and  the  appellees 
were  candidates  for  the  same  offices  upon 
another  ticket.  Two  members  of  the  board 
were  to  be  elected.  The  Judges  of  the  elec- 
tion declared  said  S.  S.  Hitch  duly  elected  to 
one  of  the  said  offices,  and  that  the  other 
candidates  had  each  received  an  equal  num- 
ber of  votes.  In  some  manner,  not  clearly 
disclosed  and  not  necessary  to  be  known,  the 
judges  cast  ott  the  tie,  and  declared  appellee 
Brlgham  elected  by  lot.  This  is  a  petition 
filed  by  the  appellant,  Dorsey,  to  contest  the 
election  of  said  Brlgham  and  to  establish  that 
appellant  was  duly  elected. 

By  agreement  of  the  parties,  the  ballots 
were  counted  in  the  presence  and  under  the 
supervision  of  the  court,  and  the  result  was 
that  260  ballots  were  found  for  the  appellant 
and  258  each  for  Brlgham  and  Stanford.  On 
application  of  the  appellees,  verification  of 
the  count  was  allowed,  the  result  being  260 
votes  for  appellant,  259  for  Stanford,  and  257 
for  Brigham.  The  court  overruled  the  motion 
of  appellant  for  final  Judgment  declaring  him 
to  be  the  duly-elected  member  of  the  board 
of  education,  and,  on  motion  of  the  appellees, 
ordered  the  recount  and  verification  to  be 
stricken  from  the  record,  and  appellant  saved 
exceptions.  The  petition  and  the  answer 
thereto  challenged  the  legal  right  of  a  num- 
ber of  voters  to  cast  ballots  at  said  election. 
A  bearing  before  the  court  resulted  in  an 
order  that  the  petition  of  appellant  be  dis- 
missed. This  is  an  appeal  to  obtain  a  re- 
versal of  such  order. 

A  number  of  ballots  were  cast  at  the  elec- 
tion by  women  who  were  foreign  born  and 
bad  not  been  naturalized  by  Judicial  decree 
or  the  Judgment  of  any  court.  Certain  of 
these  female  voters  were  the  wives,  others 
the  widows,  of  husbands  who  were  also  for- 
eign born,  but  who  were  shown,  by  certifi- 
cates of  naturalization  introduced  in  evidence, 
to  have  been  admitted  to  citizenship  by  the 
order  or  Judgment  of  competent  courts.  Oth- 
ers of  such  female  voters  were  the  wives, 
others  the  widows,  of  forelgn-bom  husbands, 
who,  it  was  Insisted,  had  been  naturalized  by 
Judicial  proceeding,  but  in  whose  cases 
neither  certificates  of  such  naturalization  nor 
other  record  proof  thereof  was  produced; 
and  still  others  of  such  female  voters  were  the 
wives  or  widows  of  native-born  husbands; 
and  still  others  of  such  female  voters  claimed 
citizenship  through  the  naturalization  of  their 
fathers  or  the  fathers  of  their  husbands.  In 
some  cases  the  female  voters  were  married 
to  their  husbands  In  foreign  countries,  and 
In  the  cases  of  others  the  ceremony  of  mar- 
riage was  celebrated  In  the  United  States. 


But  In  all  of  the  cases  the  relation  of  hus- 
band and  wife  existed  and  was  maintained 
in  the  United  States.  Whether  these  women 
were  lawfully  entitled  to  vote  at  said  election 
arises  first  for  decision. 

Paragraph  342,  c.  46,  p.  1741,  Starr  &  C. 
Ann.  St.  1896^  is  as  follows:  "Any  woman 
of  the  age  of  twenty-one  years  and  upwards 
belonging  to  either  of  the  classes  mentioned 
in  article  7  of  the  constitution  of  the  state 
of  Illinois,  who  shall  have  resided  In  this 
state  one  year,  in  the  county  ninety  days 
and  In  the  election  district  thirty  days  pre- 
ceding any  election  held  for  the  purpose  of 
choosing  any  officer  of  schools  under  the  gen- 
eral or  special  school  laws  of  this  state,  shall 
be  entitled  to  vote  at  such  election  in  the 
school  district  of  which  she  shall  at  the  time 
have  been  for  thirty  days  a  resident:  pro- 
vided, any  woman  so  desirous  of  voting  at 
any  such  election  shall  have  been  registered 
in  the  same  manner  as  Is  provided  for  the 
registration  of  male  voters." 

One  of  the  classes  of  persons,  the  members 
whereof  section  1  of  said  article  7  of  the  con- 
stitution of  1870  clothed  with  the  right  to 
exercise  the  elective  franchise,  comprised 
"every  male  citizen  of  the  United  States 
above  the  age  of  twenty-one  years."  In 
People  V.  English,  130  111.  622,  29  N.  E.  678, 
and  again  in  Plummer  v.  Yost,  144  111.  68, 
33  N.  E.  191,  we  held  that  the  true  construc- 
tion to  be  put  upon  the  statute  above  set  out, 
authorizing  women  to  vote  at  any  elections 
where  "any  officer  of  s<!hools"  is  to  be  chosen, 
is  that  the  qualification  of  sex  prescribed  in 
said  section  1  of  article  7  of  the  constitution 
was  not  intended  to  be  aflopted,  and  in  the 
latter  of  these  cases  we  held  a  woman  could 
not  be  denied  the  right  to  vote  at  such  school 
elections  on  the  ground  that  the  constitutional 
qualification  of  sex  was  lacking.  The  quali- 
fication of  citizenship  is,  however,  necessary 
under  the  said  section  and  article  of  the  con- 
stitution. If  these  women  possessed  the 
qualifications  of  age  and  residence  required 
by  the  said  paragraph  342  of  chapter  46, 
authorizing  women  to  vote  at  school  elections, 
and  were  citizens  of  the  United  States,  they 
were  lawful  voters  at  the  school  election  in 
question. 

Section  1994,  tit  25,  entitled  "Citizenship," 
of  the  Revised  Statutes  of  the  United  States, 
is  as  follows:  "Any  woman  who  Is  now  or 
may  hereafter  be  married  to  a  citizen  of  the 
United  States,  and  who  might  herself  be  law- 
fully naturalized,  shall  be  deemed  a  citizen." 
Under  the  naturalization  act  In  force  when 
the  foregoing  section  was  enacted,  any  "free 
white  person"  not  an  alien  enemy  might  law- 
fully be  naturalized.  The  term,  "who  might 
herself  be  lawfully  naturalized,"  incorporated 
in  said  section  1904  above  recited,  therefore 
onl,v  limited  the  application  of  the  law  to  free 
white  women  not  alien  enemies.  Ifelly  v. 
Owen,  7  Wall.  496.  An  alien  enemy  is  one 
who  owes  allegiance  to  an  adverse  belliger- 
ent nation.     None  of  these  women  were  of 
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fiucb  nationality,  but  all  were  friendly  aliens. 
In  Minor  v.  Happerset,  2X  Wall.  162,  U  was 
declared  that  "from  the  commencement  of  the 
legislation  upon  this  subject  [naturalization] 
alien  free  white  women  and  alien  minors 
could  be  made  citizens  by  naturalization." 

The  proper  construction  of  said  section  19&4 
of  the  ReTlsed  Statutes  of  the  United  States 
la  that  every  woman,  who  might  be  lawfully 
naturalized  by  a  judicial  tribunal,  who  lives 
in  a  state  of  marriage  with  a  husband  who  is 
a  citizen,  becomes  herself  a  citizen  by  force 
of  the  existence  of  the  marriage  relation.  In 
Kelly  V.  Owen,  supra,  it  was  said:  "When- 
ever a  woman  who  under  previous  acts  might 
be  naturalized  is  in  a  state  of  marriage  to  a 
citizen,  whether  his  citizenship  existed  prior 
to  the  act  or  subsequently,  or  before  or  after 
the  marriage,  she  becomes  by  that  fact  a 
citizen  also."  It  therefore  would  seem  clear 
that  each  woman  voter  in  question  who  sus- 
tained the  relation  of  wife  to  a  citizen  of  the 
United  States  became  also  a  citizen  of  the 
United  States. 

Counsel  for  appellees,  however,  urge  that  the 
act  of  congress  conferring  citizenship  upon  a 
foreign-born  woman  because  of  the  existence 
of  the  marriage  relation  with  a  citizen  is  in 
contravention  of  section  8  of  article  1  of  the 
constitution  of  the  United  States.  This  sec- 
tion confers  upon  congress  the  power  to  en- 
act legislation  whereby  aliens  may  become 
citizens,  and  is  as  follows:  Congress  shall 
have  power  "to  establish  an  uniform  rule  of 
naturalization  and  uniform  laws  upon  the 
subject  of  bankruptcies  throughout  the  Unit- 
ed States."  The  argument  of  counsel  is  that 
the  lawmaking  power  of  the  United  States, 
having  adopted  a  rule  or  statute  providing 
for  the  naturalization  of  aliens,  both  male  and 
female,  by  proceedings  in  a  judicial  tribunal, 
could  not,  without  violating  the  rule  of  uni- 
formity prescribed  by  the  constitution,  en- 
act another  statute  by  the  terms  whereof 
certain  alien  wom^i  might  become  clothed 
with  the  rights  of  citizenship  without  com- 
plying with  the  provisions  prescribed  by  the 
statute  authorizing  naturalization  through 
the  medium  of  the  courts.  The  purpose  of 
granting  to  the  congress  of  the  United  States 
the  power  of  enacting  a  law  or  rule  for  the 
naturalization  of  aliens  was  to  deprive  the 
several  states  of  that  power,  and  the  reason 
was  that,  if  the  power  remained  with  the 
different  states,  the  terms  and  conditions  of 
citizenship  would  depend  upon  the  will  and 
pleasure  of  each  of  the  states,  and  might  be 
widely  and  materially  different  The  require- 
ment of  the  constitution  that  congress  should 
enact  a  uniform  rule  of  naturalization,  is 
properly  construed  to  mean  that  the  mode  or 
manner  of  naturalization  prescribed  by  con- 
gress should  have  uniform  operation  in  all 
the  states.  Aside  from  this,  the  enactment 
in  question  has  uniform  operation  as  to  all 
alien  women  who  sustain  the  relation  of  wife 
to  a  citizen,  and  its  benefits  and  privileges 
extend  equally  and  uniformly  to  all  such 
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alien  women  within  the  relation  and  circum- 
stances for  which  it  provides.  It  operates 
upon  a  general  class  of  persons,  and  extends 
to  all  of  that  class  who  are  in  the  same  situ- 
ation or  circumstances.  It  Is  therefore  a 
uniform  rule  or  enactment,  even  if  a  proper 
construction  of  the  said  fourth  paragraph  of 
section  8  of  article  1  of  the  constitution  of 
the  United  States  requires  that  character  of 
uniformity  contended  for  by  appellees.  Lipp- 
man  v.  People,  175  lU.  101,  61  N.  B.  872. 

Counsel  urge  the  object  of  the  act  confer- 
ring citizenship  upon  a  married  woman,  the 
wife  of  a  citizen.  Is  to  confer  civil  rights 
only,  not  political  rights.  This  position  is 
correct.  Naturalization  by  judicial  proceed- 
ing, or  otherwise,  under  the  provisions  of 
any  of  the  acts  of  congress,  whether  the  per- 
son naturalized  be  male  or  female,  confers 
only  civil  rights,  1.  e.  liberty  of  person  and 
conscience,  right  to  acquire  and  hold  and 
transfer  property,  to  sue  and  defend,  secu- 
rity in  person,  estate,  and  reputation,  and 
other  civil  rights.  Naturalization  creates 
the  person  naturalized  a  citizen,  whether 
male  or  female.  But  suffrage  is  not  a  right 
belonging  to  citizenship.  Van  Valkenberg  v. 
Brown,  43  Cal.  50.  Citizens  and  legal  voters 
are  not  synonyiqous.  Minors  and  females 
may  be  citizens,  and  yet  not  legal  voters. 
People  V.  Supervisors  of  Oldtown,  88  111. 
202.  "  'A  citizen,'  in  the  popular  and  appro- 
priate sense  of  the  term,  is  one  who  by  birth, 
naturalization,  or  otherwise  is  a  member  of 
an  independent  political  society  called  a 
'state,'  'kingdom,'  or  'empire,'  and  as  such  is 
subject  to  its  laws,  and  entitled  to  its  protec- 
tion in  all  his  rights  incident  to  that  relation; 
and  the  right  to  vote,  as  we  have  just  seen. 
Is  not  necessarily  incident  to  or  co-extensive 
with  the  right  of  citizenship."  Blanck  v. 
Fauscb,  113  111.  60. 

As  we  have  seen,  a  woman  may  become 
naturalized  by  order  or  judgment  of  a  court 
under  the  federal  statute  providing  for  nat- 
uralization in  that  manner,  and  thereby  be- 
come a  citizen,  and  yet  such  woman  would 
not  have  had  the  right  to  vote  at  any  elec- 
tion in  this  state  prior  to  the  enactment  of 
the  statute  under  consideration  relating  to 
the  election  of  school  officers.  On  the  other 
hand,  i>er80D3  not  citizens  of  the  United 
States  may  lawfully  vote  in  this  state.  Sec- 
tion 1  of  article  7  of  the  constitution  of  1870 
endows  every  person  with  the  right  to  vote 
who  had  resided  in  the  state  one  year,  in  the 
county  ninety  days,  and  in  the  election  dis- 
trict thirty  days  next  preceding  the  election, 
and  who  was  an  elector  in  the  state  on  the 
Ist  day  of  April,  1818.  The  constitution  of 
1848  vested  every  white  male  citizen  above 
the  age  of  twenty-one  years  who  had  resided 
in  the  state  one  year,  and  every  white  male 
Inhabitant  of  the  age  aforesaid  who  was  a 
resident  of  the  state  at  the  time  of  the  adop- 
tion of  the  constitution,  with  the  right  of  suf- 
frage. In  Spragins  v.  Houghton,  2  Scam. 
377,  an  "inhabitant"  was  defined  to  be  one 
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who  Uvea  In  a  place,  and  has  there  a  fixed 
and  legal  settlement;  and  that  to  determine 
whether  one  who  was  an  inhabitant  of  Illi- 
nois was  entitled  to  vote  under  the  constitu- 
tion of  1818,  which  conferred  the  ^ectlve 
franchise  on  all  white  male  Inhabitants  above 
the  age  of  twenty-one  years  who  had  resided 
in  the  state .  for  six  months,  it  was  wholly 
unnecessary  to  inquire  whether  he  was  a 
"citizen"  of  the  United  States,  but  only  nec- 
essary to  know  he  was  an  "Inhabitant"  of 
the  state,  within  the  meaning  of  the  word 
as  given  by  the  court.  Therefore,  under  our 
present  constitution,  any  white  male  inhab- 
itant of  the  state  who  was  an  inhabitant  of 
the  state  In  1848,  and  twenty-one  years  of 
age  at  that  time,  may  lawfully  vote  in  this 
state,  though  he  be  foreign  bom  and  never 
naturalized.  A  foreign-bom  woman  admit- 
ted to  citizenship  by  a  Judicial  proceeding 
under  the  naturalization  statutes  of  the  Unit- 
ed States,  or  under  the  statutes  of  the  Unit- 
ed States  giving  citizenship  to  the  wife  of  a 
citizen  of  the  United  States,  becomes  there- 
by endowed  with  the  civil  rights  of  a  citizen 
of  the  United  States;  bnt  such  naturaliza- 
tion or  condition  of  citizenship  would  have 
no  effect,  within  itself,  to  constitute  such 
woman  a  voter  in  the  state,  in  the  absence 
of  a  statute  of  this  state  conferring  such 
political  right 

We  need  not  enter  upon  the  discussion  of 
the  power  of  the  federal  government  to  de- 
clare the  qualifications  of  voters.  It  has 
never  attempted  to  exercise  such  power,  and, 
aside  from  the  limitation  created  by  the  fif- 
teenth amendment  to  the  federal  constitu- 
tion, that  a  citizen  of  the  United  States  shall 
not  be  denied  the  right  of  suffrage  on  ac- 
count of  race,  color,  or  previous  condition  of 
servitude,  the  right  to  vote  depends  wholly 
upon  the  enactments  of  the  lawmaking  bod- 
ies of  the  respective  states.  In  our  state  the 
statute  under  consideration,  and  the  section 
of  the  constitution  of  1870  to  which  It  refers, 
operating  together,  have  conferred  upon  all 
women  who  are  citizens  of  the  United  States, 
and  have  the  specified  qualifications  as  to 
age  and  residence,  the  right  to  exercise  the 
elective  franchise  at  elections  for  school  offi- 
cers. Said  women  become,  by  force  of  the 
statute,  the  constitution,  and  their  condition 
of  citizenship,  voters  at  elections  for  school 
ofilcers  In  this  state  whether  the  condition 
of  citizenship  resulted  from  an  order  or  judg- 
ment of  a  court  in  a  naturalization  proceed- 
ing, or  from  the  statute  of  the  United  States 
creating  the  condition  of  citizenship  from  the 
existence  of  the  marriage  relation  between 
the  woman  and  one  who  was  a  citizen  by 
birth,  or,  being  foreign  born,  became  a  citi- 
zen by  Judicial  order  or  by  operation  of  law. 
Citizenship  may  also  be  conferred  upon  for- 
elgn-bom  persons,  male  or  female,  through 
the  naturalization  of  the  father  during  the 
minority  of  such  persons.  Rev.  St.  U.  S.  tit. 
30,  {  2172.  In  this  case,  some  of  the  female 
voters  whose  ballots  were  challenged  were 


of  this  class,  and  others  suatatned  the  rela- 
tion of  wife  to  husbands  who  were  of  this 
same  class.  These  women  thus  became  citi- 
zens of  the  United  States,  and,  if  they  had 
the  requisite  qualifications  of  age  and  resi- 
dence, became  lawfully  entitied  to  vote  by 
the  force  and  effect  of  the  said  enactment 
of  this  state  conferring  upon  women  the 
right  to  exercise  the  elective  franchise  for 
school  officers.  In  the  cases  of  the  greater 
number  of  the  women  voters  who  claimed  to 
be  citizens  by  virtue  of  of  the  citizenship  of 
their  husbands,  the  husbands  were  aliens, 
and  the  naturalization  of  such  husbands  was 
established  by  record  evidence. 

Mrs.  M.  Blackburn,  Mrs.  Fredricka  Comber- 
ink,  Mra  Mary  O'Hara,  Mrs.  Ellen  Moras, 
and  Mrs.  Margaret  Beckman  voted  for  appel- 
lant. They  were  all  foreign  bom,  and  claim- 
ed citizenship  by  virtue  of  the  alleged  citi- 
zenship of  their  respective  husbands.  Their 
husbands,  respectively,  were  aliens,  and  no 
record  proof  of  the  naturalization  of  any  of 
them  was  produced.  The  appellees  chal- 
lenged the  legality  of  the  ballots  cast  by  these 
women.  It  was,  however,  stipulated  by  the 
parties  that  the  husband  of  Mrs.  Blackburn 
was  a  citizen  of  the  United  States.  In  view 
of  what  has  been  said,  she  must  be  regarded 
as  a  legal  voter.  The  appellees  produced 
oral  evidence  tending  to  show,  and  it  may  be 
conceded  did  establish,  that  Mrs.  Comberink, 
Mrs.  O'Hara,  Mrs.  Moran,  and  Mrs.  Beckman 
were  all  bom  in  foreign  countries,  and  that 
they  liad  not  been  naturalized  by  the  Judg- 
ment of  any  court  awarding  them  certificates 
of  naturalization.  It  then  appeared  that  each 
of  these  women,  and  the  husband  of  each 
of  them,  was  of  foreign  birth,  and  there  was 
no  record  evidence  or  certificates  of  natural- 
ization produced  showing  either  of  them,  or 
the  husband  of  either,  had  been  naturalized. 
Appellees  contend  that,  in  this  state  of  the 
proof,  each  of  these  women  must  be  r^ard- 
ed  as  taicompetent  to  vote.  We  do  not  assent 
to  this.  The  allegation  that  these  women 
cast  illegal  votes  was  made  by  the  appellees. 
It  involved  a  charge  of  crime,  one  voting 
without  qualification  being  liable  to  punish- 
ment criminally.  Hie  presumption  would  be 
they  had  voted  legajlly,  and  had  not  commit- 
ted a  crime. 

The  appellees'  challenges  also  questioned 
the  correctness  of  the  official  acts  of  the  elec- 
tion officers,  which  are  prima  facie  correct 
It  was  lncuml)ent  upon  the  appellees  to  over- 
come this  presumption  of  innocence  and  of 
proper  official  action  by  proof.  Full  and  con- 
clusive proof  is  not,  however,  required  where 
a  party  has  the  burden  of  proving  a  negative, 
but  it  is  necessary  that  the  proof  should  be 
at  least  sufficient  to  render  the  existence  of 
the  negative  probable  In  order  to  overcome  the 
presumption.  City  of  Beardstown  v.  City  of 
Virginia,  76  lU.  34;  Behrensmeyer  v.  Kreitz, 
136  111.  591,  26  N.  B.  704.  The  presumption 
is  these  voters  bad  become  In  some  legal 
way  naturalized  citizens.    This  naturalization 
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otay  hare  come  thrangh  tbe  naturalization  of 
their  husbands.  Proof  that  they  were  aliens, 
and  had  not  themselves  become  naturalized, 
would  not  o'^ercome  the  presumption.  The 
mere  absence  of  proof  as  to  whether  or  not 
their  husbands  had  been  naturalized  was 
equally  Ineffectual  to  overcome  the  presump- 
tion. Sbme  proof  tending  to  show  their  hus- 
bands had  not  been  naturalized,  or  at  least 
sufficient  to  create  a  probability  that  the  hu»- 
bands  had  not  been  naturalized,  was  essen- 
tial to  overcome  the  presumption  of  Innocence 
and  of  the  regularity  of  the  acts  of  the  Judges 
of  the  election,  and  warrant  the  court  In  de- 
claring tbe  votes  bad  been  cast  in  violation 
of  law.    Behrensmeyer  v.  Kreltz,  supra. 

Parol  evidence  was  heard  tending  to  show 
that  tbe  respective  husbands  of  these  voters 
had  been  naturalized.  Appellees  strenuously 
insist  that  this  parol  evidence  was  Inadmlssi- 
Ue.  We  need  not  determine  that  contention, 
for,  if  such  evidence  was  disregarded  as  in- 
admissible, the  record  would  but  remain  bar- 
ren of  proof  tending  to  show,  or  make  it 
most  probable,  that  such  husbands  had  not 
been  naturalized;  and,  such  being  the  con- 
dition of  the  record,  we  must  hold  appellees' 
assertion  that  these  voters  were  not  legal 
voters  has  not  been  maintained. 

Annie  Broadhead,  alien  bom,  voted  for  ap- 
pellant Her  husband,  John,  was  also  an 
alien.  He  came  to  the  United  States  when 
four  years  old,  with  his  mother,  who  came 
to  Johi  his  father,  George  Broadhead,  who  had 
preceded  them.  A  certificate  was  Introduced 
showing  the  naturalization  of  the  father, 
George  Broadhead,  on  the  17th  day  of  Sep- 
tember, 1868,  at  which  time  the  son,  John, 
was  a  minor  of  tbe  age  of  17  years.  The 
naturalization  of  the  father  conferred  the 
rights  of  citizenship  upon  the  son,  John,  and 
Annie,  the  voter,  became  a  citizen  by  virtue 
of  ber  marriage  with  John. 

Nicholas  Pool  and  his  wife,  Cresclnda,  voted 
for  the  appellant.  Both  were  foreign  bom. 
Nicholas  Pool  was  brought  to  the  United 
States  by  bis  father,  Joseph  Pool,  when  about 
three  years  old.  He  testified  his  father  voted 
while  he  was  a  minor,  and  he  voted  because 
be  imderstood  and  believed  bis  father  be- 
came a  legal  voter  during  his  minority. 
There  was  no  record  proof  that  tbe  father 
bad  ever  been  naturalized,  nor  any  proof 
tending  to  render  It  most  probable  that  tbe 
father  had  not  been  naturalized.  In  this 
state  of  the  evidence,  the  presumption  that 
Nicholas  Pool  was  a  legal  voter  must  pre- 
vail. The  relation  of  husband  and  wife  ex- 
isting between  Nicholas  and  Cresclnda  con- 
ferred upon  Cresclnda  the  right  of  citizenship, 
and  by  force  of  the  statute  she  became  a 
legal  voter. 

Mrs.  Annie  Miller,  who  voted  for  both  the 
appellees,  had  not  resided  In  tbe  county  90 
da/s  preceding  the  election.  She  was  not  a 
legal  voter,  and  lytpellces  so  conceded  the 
truth  to  be. 

Mrs.  Lizzie  Rosendahl  voted  for  both  tbe 


appellees.  She  was  but  19  years  old.  Her 
vote  Is  illegal,  and  so  conceded  by  the  appel- 
lees. 

Mrs.  A.  Greenstone  voted  for  both  the  ap- 
pellees. The  election  occurred  on  the  17th 
day  of  April,  1897.  The  statute  authorizing 
women  to  vote  at  the  election  grants  the 
right  to  any  woman  who  shall  have  resided 
In  the  county  90  days  next  preceding  the  elec- 
tion. To  answer  the  qualification  of  resi- 
dence, the  voter  at  this  election  must  have 
been  a  resident  of  Livingston  county  on  the 
18th  day  of  Jannary,  1897.  Mr.  Greenstone, 
husband  of  the  voter,  together  with  the  voter, 
his  wife,  resided  In  Chicago,  Cook  county,  un- 
til about  the  11th  day  of  January,  1897. 
He  then  went  to  Livingston  county,  and  com- 
menced work  there  as  a  tailor.  His  wife  did 
not  accompany  him,  but  remained  at  the  Chi- 
cago home,  with  theh:  famHy,  until  the  12th 
day  of  February,  1897,  when  she  came  to 
Chatsworth  and  Joined  her  husband.  She  had 
never  been  in  Livingston  county  before  the 
said  12th  day  of  February,  which  was  but 
65  days  prior  to  the  day  of  election,  the  day 
of  the  election  included.  By  operation  of 
law,  the  domicile  of  the  husband  is,  for  many 
purposes,  the  domicile  of  the  wife.  The  mar- 
riage relation  Implies  a  common  home  for  the 
husband  and  wife.  In  view  of  the  fact  that 
married  persons  may  not  be  able  to  agree 
as  to  a  place  of  residence,  authority  must  re- 
side in  one  of  them  to  determine  where  the 
home  shall  be.  The  law  casts  upon  the  hus- 
band the  burden  of  supporting  the  family, 
and  for  that  reason  empowers  him  to  deter- 
mine where  the  family  shall  abide.  The 
domicile  of  the  husband  therefore  fixes  the 
domicile  of  tbe  wife  for  purposes  connected 
with  the  marriage  relation  and  the  duties  of 
both  husband  and  wife.  The  domicile  ot 
Mrs.  Greenstone  for  such  pnrposes  and  duties 
was  in  Livingston  county  at  once  after  her 
husband  determined  to  make  the  home  of 
himself  and  family  In  that  county.  The  stat- 
utory qualification  is  that  the'  voter  shall 
have  resided  In  the  county  90  days  next  pre- 
ceding the  election.  The  meaning  to  be  given 
the  word  "reside"  is  declared  by  the  statute 
(Rev.  St  c.  46,  {  6S)  as  foUows:  "A  per- 
manent abode  Is  necessary  to  constitute  a 
residence,  within  the  meaning  of  the  preced- 
ing section."  An  abode  is  the  place  where 
a  person  dwells.  And.  Law  Diet  tit  "Abode." 
Residence  and  domicile  may,  in  some  cases, 
have  the  same  meaning,  but  frequently  they 
have  other  and  Inconsistent  meanings,  and  Im- 
port entirely  different  ideas.  And.  Law  Diet 
p.  376;  21  Am.  &  Bug.  Bnc.  Law,  pp.  124, 
125.  "A  resident  of  a  place  is  one  whose  place 
of  abode  Is  there,  and  who  has  no  present 
intention  of  removing  therefrom."  Id.  p.  122. 
A  married  woman,  by  operation  of  law,  may 
have  a  domicile  In  a  place  where  she  has 
never  been,  but  it  could  not  with  any  cor- 
rectness of  speech,  be  said  she  was  a  resident 
of  that  place.  On  the  day  of  the  beginning 
of  the  period  of  00  days  preceding  the  elec- 
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tlon  In  question,  Mrs.  Greenstone  was  not  In 
the  county  of  Liiylngston,  and  had  never  been 
hi  that  county  on  any  day  prior  thereto,  nor 
was  she  ever  In  the  county  until  some  20  days 
after  the  beginning  of  the  period  of  90  days 
next  preceding  the  election.  She  had  her 
domicile  In  the  county  with  her  husband  when 
he  fixed  that  as  the  home  of  himself  and 
family,  but  she  did  not  become  a  resident 
until  ihe  was  actually  physically  within  the 
limits  of  the  county.  Her  vote  must  be  ex- 
cluded from  the  count 

Mrs.  Emma  J.  Bennett  cast  a  ballot  for  the 
appellees.  Prior  to  her  marriage  she  resided 
In  the  school  district  as  a  member  of  her  fa- 
ther's family.  Mr.  Bennett,  who  became  her 
husband,  also  resided  in  the  school  district  at 
that  time;  but  before  the  marriage  he  moved 
to  Pontlac,  In  the  same  county,  but  not  In  the 
school  district;  and  still  later  changed  his  place 
of  residence  from  Pontlac  to  Chicago,  where 
he  resided  at  the  time  of  the  marriage.  The 
marriage  occurred  at  the  home  of  the  bride's 
father.  In  the  school  district,  and  Mrs.  Ben- 
nett accompanied  her  husband  to  his  home  in 
Chicago.  She  visited  her  father's  family, 
sometimes  accompanied  by  her  husband,  but 
her  husband  did  not  again  become  a  resident 
of  the  school  district.  Prior  to  the  beginning 
of  the  year  In  which  the  election  was  held  the 
husband  located  In  Forrest,  in  Livingston  coun- 
ty, but  not  In  the  school  district,  and  engaged 
in  bushiess  there  as  a  photographer.  Mrs. 
Bennett  assisted  her  husband  In  the  photo- 
graph gallery,  and  was  ^ith  him  in  Forrest  a 
portion  of  the  time  and  at  times  with  her  fa- 
ther's family.  Mrs.  Bennett's  residence  was 
at  one  time  in  the  school  district,  but  she  lost 
her  residence  there  and  gained  a  residence  at 
another  place.  Her  presence  in  her  father's 
family  after  this  was  not  with  the  Intention 
to  remain  and  make  her  permanent  abode 
there,  and  she  was  not  a,  resident,  within  the 
meaning  of  our  election  laws. 

Mrs.  Martha  Crone,  a6e  Wendtlandt,  voted 
for  the  appellees.  She  was  bom  in  Germany, 
and  her  father  still  resides  in  that  empire.  She 
had  not  been  naturalized  by  Judicial  Judgment 
or  decree.  She  had  not  married  when  she 
cast  her  ballot  at  the  election  In  question.  On 
the  16th  day  of  September  following  the  elec- 
tion she  Intermarried  with  Christian  Crone.  If 
her  husband  was  a  citizen  the  marriage  rela- 
tion constituted  her  a  citizen  from  thenceforth, 
but  would  have  no  retrospective  effect.  She 
was  not  a  citizen  when  she  voted,  and  for  that 
reason  was  not  a  legal  voter. 

Mrs.  Tenle  Satoff  voted  for  the  appellees. 
She  was  a  native  of  Germany,  was  married 
there,  and  her  husband  died  there.  She  came 
to  this  country  an  adult,  has  not  remarried, 
and  was  not  naturalized  by  proceedhigs  In 
the  courts.  She  was  an  alien,  and  hence  not 
a  legal  voter. 

Mrs.  Mary  Rosenbaum  voted  for  appellees. 
She  was  a  native  of  Germany,  as  was  also  her 
husband.  They  were  married  there,  and  re- 
moved to  the  United  States.    She  had  not  been  | 


naturalized  by  order  of  any  court,  nor  had  her 
husband.  He  filed  his  declaration  of  Intention 
to  become  a  citizen  prior  to  the  school  election, 
but  had  not  received  his  certificate  of  natural- 
ization, nor  had  he  become  entitled  to  receive 
such  certificate,  for  the  reason  he  had  not  been 
In  the  United  States  five  years  at  the  time  of 
the  election.  He  was  not  a  citizen.  McCrary, 
Elect  §  71.  The  existence  of  the  marriage  re- 
lation ^d  not  constitute  the  voter  a  citizen,  her 
husband  not  being  a  citizen.  Her  ballot  must 
be  rejected. 

Tbe  conclusion  hereinbefore  announced,  that 
the  wife  of  a  citizen,  in  virtue  of  the  marriage 
relation,  becomes  also  a  citizen,  and  under  the 
statute  with  relation  to  the  election  to  school 
ofilcers  in  question  became  a  legal  voter,  dis- 
poses of  all  ballots  challenged  by  the  appellees 
except  Lottie  Hitch  and  Tillie  Bock,  whose  bal- 
lots were  for  the  appellant  Lottie  Hitch  was 
bom  In  England,  is  unmarried,  and  was  never 
naturalized  by  any  proceedhigs  in  court.  Her 
father  was  naturalized  by  Judicial  proceedings, 
but  not  until  after  Lottie  had  reached  her  ma- 
jority. Her  vote  must  be  rejected.  Tillie 
Bock  had  not  reached  the  age  of  21  years  when 
her  vote  was  cast  She  was  cliallenged  upon 
other  grounds,  but  we  need  not  consider  or  de- 
cide the  question  of  pleadings  argued  by  the 
parties  hi  this  respect  as  the  rejection  of  her 
vote  will  not  change  the  result  which  we  think 
should  have  been  declared  by  the  trial  court 

It  follows  from  what  has  been  said  that  the 
ballots  cast  for  appellees  by  Mrs.  Annie  Miller, 
Mrs.  Lizzie  Rosendahl,  Mrs.  A.  Greenstone, 
Mrs.  Emma  J.  Bennett,  Mrs.  Martha  Crone, 
n6e  Wendtlandt  Mrs.  Tenle  Satoff,  and  Mrs. 
Mary  Rosenbaum,  seven  in  number,  must  be 
rejected  from  the  count  and  that  the  ballots 
cast  by  Lottie  Hitch  and  Tillie  Bock  t<St  the 
appellant  must  also  be  rejected. 

We  need  not  determine  whether  the  count 
as  made  by  the  Judges  of  the  election  or  that 
had  under  the  direction  and  supervision  of  the 
court  should  be  accepted,  for  the  reason  that 
upon  the  basis  of  the  count  least  favorable  to 
him,  a  majority  of  at  least  five  ballots  were 
cast  for  the  appellant  over  either  of  the  ap- 
pellees. 

The  order  and  Judgment  appealed  from  is 
reversed,  and  the  cause  is  remanded,  with  di- 
rections to  the  county  court  to  enter  an  order 
and  Judgment  declaring  the  appellant  to  have 
been  elected  to  the  office  of  member  of  the 
board  of  education  within  and  for  the  said  dis- 
trict    Reversed  and  remanded. 


(m  lU.  64) 

JOHNSON  et  al.  r.  PEOPLE  ex  rel. 
KOCHERSPERGER. 
fSupreme  Court  of  Illinois.    Dec.  21,  1898.) 
Appeal — DBJEorioNg  not  Raibbd  Below — SpBorAL 
Assessment—  Objections  Waived  —  Recast- 
ing A.SSKS9MENT— Judgment  by  Default. 

1.  An  objection  not  within  those  urged  below 
as  they  appear  in  the  abstract  cannot  be  con- 
sidered on  appeal. 

2.  Where  property  not  assessed  was  benefited 
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by  a  municipal  improvement,  an  ovrner  of  as- 
sessed property  who  suffered  jndinnent  to  be 
entered  against  him  for  such  assessment  by  de- 
fault cannot  object  that  the  court,  finding  that 
other  property  was  in  fact  benefited,  failed  to 
recast  the  assessment,  and  include  such  "prop- 
erty, in  a  proceeding  to  subject  his  property  to 
the  payment  of  the  judgment. 

3.  where  property  not  assessed  was  benefited 
by  a  municipal  improyement,  the  court,  on  sus- 
taining objections  by  assessed  owners  on  that 
ground,  has  power  to  recast  the  assessment  so 
as  to  include  the  omitted  property. 

4.  Where,  after  judgtnent  has  been  entered 
by  default  against  the  owner  of  property  for 
a  municipal  assessment,  a  valid  eroiand  for  set- 
ting it  aside  arises,  application  therefor  should 
be  made  in  a  direct  proceeding;  it  cannot  be 
urged  in  a  collateral  proceeding  to  subject  the 
property  to  the  payment  of  the  judgment 

Appeal  from  Cook  county  court;  O.  N.  Car- 
ter, Judge. 

Action  by  the  people,  on  the  relation  of  D. 
H.  Kochersperger,  against  W.  H.  Johnson  and 
others.  From  a  judgment  in  favor  of  plaln- 
tUt  defendants  appeal.     Affirmed. 

Taylor  &  Martin,  for  appellants.  Charles  S. 
Thornton,  Corp.  Counsel,  and  John  A.  May, 
Asat  Corp.  Counsel,  for  appellee. 

CARTWKIGHT,  J.  Upon  application  of  the 
county  collector  for  Judgment  against  prop- 
erty delinquent  for  a  special  assessment  levied 
by  the  city  of  Chicago,  appellants  appeared  and 
filed  objections,  which,  upon  a  hearing,  were 
overmled,  and  Judgment  was  entered.  Coun- 
sel for  appellants,  in  their  argument,  say  that 
the  objection  urged  at  the  hearing  was  that 
upon  the  original  application  for  confirmation 
of  the  special  assessment  the  county  court 
dismissed  the  petition  as  to  certain  property 
included  in  the  assessment  roll,  assessed  to 
the  amount  of  one-fourth  of  the  entire  assess- 
ment and  benefited  to  that  amount,  and  that 
such  dismissal  was  upon  the  ground  that 
other  property  benefited  was  not  Included  In 
the  assessment  The  abstract  does  not  show 
any  objection  of  that  character,  but  recites 
the  objections  as  follows:  "(1)  Ordinance  in- 
valid and  void,  and  no  Jurisdiction  of  prop- 
erty owners.  (2)  Proceedings  contrary  to 
statute,  and  void,  (a-5)  Municipality  without 
power  or  Jurisdiction"  to  make  Improvement; 
ordinance,  assessment  roll,  and  all  proceed- 
ings are  void.  (6,  7)  Assessment  without  au- 
thority of  law,"  etc. 

The  objection  now  argued  does  not  go  to 
the  power  of  the  city  to  make  the  improve- 
ment, the  validity  of  the  ordinance,  or  the 
Jurisdiction  of  the  county  court  In  the  orig- 
inal proceeding.  It  Is  admitted  that  the  ordi- 
nance and  assessment  were  by  authority  of 
law,  and  that  the  county  court  had  Jurisdic- 
tion to  enter  the  Judgment  of  confirmation, 
and  all  that  is  claimed  is  that  there  was  an 
erroneous  exercise  of  such  Jurisdiction,  result- 
ing in  Injury  to  appellants.  In  this  proceed- 
ing appellants  offered  to  show  that  other  prop- 
erty not  Included  in  the  assessment  roll  was 
benefited,  and  the  Judgment  of  the  county 
court,  in  sustaining  an  objection  of  that  char- 


acter, 18  not  claimed  to  hare  been  even  errone- 
ous; but  the  argument  is  that,  upon  sustain- 
ing such  objection,  the  court  should  have  re- 
cast the  roll,  and  included  the  omitted  prop- 
erty benefited  by  the  assessment,  and  that  a 
failure  to  do  so  resulted  in  injury  to  them 
by  making  the  burden  of  the  assessment  un- 
fair and  unequal.  As  this  argument  Is  not 
within  the  terms  of  the  objections  filed  as 
they  appear  in  the  abstract,  we  are  not  re- 
quired to  consider  the  question.  Such  an  ob- 
jection, however,  could  not  be  entertained  in 
this  proceeding  In  any  event.  As  already 
stated,  no  question  is  raised  as  to  the  Juris- 
diction of  the  county  court,  and  its  power  to 
enter  a  binding  Judgment  for  the  confirmation 
of  the  assessment  The  record  shows  that  on 
the  return  of  the  assessment,  objections  were 
filed  by  some  of  the  owners  of  property  as- 
sessed, but  appellants  did  not  Join  In  such  ob- 
jections. They  were  satisfied  with  the  equa- 
tion of  burdens  and  benefits  resulting  from 
the  improvement  as  made  and  returned  by 
the  commissioners,  and  they  were  defaulted, 
and  Judgment  entered  against  their  property. 
That  Judgment  so  entered  was  valid  and  bind- 
ing until  set  aside  or  reversed  in  some  direct 
proceeding.  Appellants  in  this  case  ottered  to 
prove  that  John  M.  Oliver  and  Murry  Nelson 
had  filed  an  objection  that  other  property 
benefited  by  the  assessment  was  not  Included 
in  the  roll,  and  that  this  objection  was  sus- 
tained, and  the  petition  dismissed  as  to  said 
objectors.  The  court  refused  to  admit  such 
proof,  and  in  this  there  was  no  error.  The 
Judgment  against  appellants  did  not  become 
void  by  reason  of  such  a  dismissal  as  to  two 
other  property  owners,  and  appellants  could 
have  no  relief  against  it  in  the  collateral  pro- 
ceeding for  Judgment  against  their  property. 
The  same  objection  which  had  been  filed  by 
Oliver  and  Nelson  was  open  to  appellants, 
but  they  did  not  choose  to  make  it,  and  suf- 
fered a  Judgment  against  their  property  to 
be  entered  upon  the  assessment  roll  as  it  was 
returned.  The  court  had  power,  upon  sus- 
taining the  objection  of  Oliver  and  Nelson,  by 
virtue  of  its  supervisory  Jurisdiction  over  the 
action  of  the  commissioners,  to  have  recast 
the  assessment  so  as  to  Include  the  omitted 
property  which  was  benefited,  and  enforce  the 
rule  of  equality  between  all  parties  assessed. 
Hurd'B  Rev.  St  c.  2i,  art  9,  i  33;  Jones  v. 
Town  of  Lake  View,  151  111.  663,  38  N.  B.  688. 
Appellants  offered  to  prove  that  the  property 
of  Oliver  and  Nelson  was  benefited;  but  if 
the  court  erred  In  releasing  their  property 
because  other  benefited  property  was  not  in- 
cluded, instead  of  releasing  all,  and  by  such 
action  an  injury  was  wrought  to  the  remain- 
ing property,  against  which  Judgment  had 
been  entered  by  default,  the  proper  place  to 
raise  the  question  and  obtain  relief  was  in  the 
county  court  If  a  valid  reason  arose,  after 
the  default  and  Judgment  were  entered,  for 
setting  them  aside  on  account  of  a  change  in 
the  conditions  upon  which  they  were  entered, 
application  should  have  been  made  to  the 
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connty  conrt,  which  had  fnll  Jurisdiction  In 
the  premises.  Where  a  similar  question  arose 
In  Walker  v.  People,  170  Dl.  410,  48  N.  B.  1010, 
It  was  held  that  the  remedy  was  by  applica- 
tion to  the  county  court,  or  by  appeal  from  or 
writ  of  error  to  that  conrt  In  the  original 
proceeding.  The  court  had  no  power,  in  this 
collateral  proceeding,  to  review  or  annul  the 
Judgment  of  confirmation  for  a  mere  error.  If 
it  were  such,  In  falling  to  set  aside  or  recast 
the  assessment  roll.  The  judgment  will  be 
affirmed.    Judgment  affirmed. 


an  ni.  2U] 

GANALE  ▼.  PEOPLB. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

VOBSion  M4KKi^oa  — FBESOMPnoMs — Vauditt— 

FoKBioK  Statittss— Ck>NSTBi'CTios — Von>- 

ABI.S  MaBKIAOS— DlSArPIRMAirOB. 

1.  Where  there  It  evidence  on  trial  for  bigamy 
that  a  marriage  was  performed  in  a  foreign  conn- 
try,  the  presumption  that  the  necessary  prelim- 
inary steps  were  taken  will  not  prevail  if  there 
is  proof  as  to  what  those  steps  are,  and  that 
compliance  with  them  is  essential,  and  there  is 
no  evidence  of  snch  compliance. 

2.  A  marriage  celebrated  In  a  foreign  eonn- 
try  between  citizens  of  that  country  is  invalid 
•verywhere  If  invalid  where  performed. 

8.  The  evidence  of  a  witness  learned  is  the 
law  of  a  foreign  country  will  be  received  as  to 
the  constmction  of  foreign  statutes. 

4.  A  voidable  marriage  between  persons  nn- 
der  age  may  be  disaffirmed  after  arriving  at  the 
age  of  consent  by  ceasing  to  cohabit  and  mar- 
rying again. 

Error  to  criminal  court,  Oook  eoonty;  wn- 
llam  O.  Ewing,  Judge. 

Carmdo  Oanale  was  eonvlctiad  tt  bigamy, 
and  brings  error.    Reversed. 

Carmele  Oanale,  the  plaintiff  In  error,  was 
convicted  In  the  criminal  court  Of  Oook  county 
on  an  indictment  charging  him  with  bigamy. 
Three  witnesses  testified  that  In  1891,  in  Alta- 
Tilla,  Italy,  they  were  present  at  the  marriage 
of  plaintiff  in  error  and  Rosalie  LoCasdo;  that 
the  marriage  took  place  in  a  church,  and 
was  solemnized  by  a  minister  of  religion  ac- 
cording to  the  rites  of  the  church,  and  in 
the  presence  of  a  large  number  of  friends  and 
acquaintances.  The  sister  of  Rosalie  testified 
that  after  the  ceremony  plaintiff  in  error  and 
Rosalie  went  to  the  home  of  his  parents,  and 
they  there  Uved  together  for  three  months, 
and  that  he  then  abandoned  his  wife,  and 
that  she  never  saw  him  again  until  she  came 
to  Chicago,  where  she  found  him  living  with 
another  woman  as  his  wife.  She  further  testi- 
fied that  plalnticr  in  error  was  16  and  her 
sister  18  years  old  when  they  were  married, 
and  that  no  child  had  been  bom  of  the  mar- 
riage. It  was  also  shown  by  the  people  that 
in  September,  1897,  plaintiff  In  error  was  mar^ 
ried  to  Qiuseppa  Rlmagro  by  a  Justice  of  the 
peace  In  Chicago.  PlalntUI  In  error  testified 
in  his  own  behalf,  and  denied  ever  partici- 
pating in  any  marriage  ceremony  with  the 
said  Rosalie  at  any  place  or  before  any  person 
authorized  by  law  to  perform  a  marriage  cere- 
mony, and  denied  that  he  had  ever  lived  or 


cohabited  with  her  as  his  wife.  Count  A.  L. 
Rozwadowskl,  the  Italian  consul  at  Chicago, 
testified  that  he  was  a  graduate  of  the  univer- 
sity at  Naples,  and  was  a  member  of  the  bar  of 
the  city  of  Turin,  Italy,  and  had  practiced  be- 
fore the  courts  In  said  city  two  years;  that 
he  was  president  ot  the  Italian  consular  court 
at  Alexandria,  Egypt,  for  four  years;  that  be 
was  familiar  with  the  Civil  Code  of  Italy,  and 
that  the  following  citations  given  In  evidence 
are  correct  translations  from  the  Code,  a  copy 
of  which  he  then  had  before  him:  Page  17, 
i  65:  "No  male  person  can  enter  Into  marriage 
imtil  eighteen  yesna  of  age  nor  any  female 
person  nntn  fifteen."  Page  18*  i  68:  "No  son 
nnder  twenty-five  nor  daughter  under  twenty- 
one  can  marry  without  consent  of  father  and 
mother."  Page  18^  i  71:  "Notice  of  proposed 
marriage  must  be  posted  by  the  official  of 
public  acts  twice  in  succession  on  door  of  town 
hall  In  town  where  either  party  resides." 
Page  18,  I  74:  "No  publication  of  marriage 
can  be  posted  imless  consent  of  father  and 
mother  is  had."  Page  20,  i  81:  "Where  dif- 
ference of  opinion  between  father  and  mother, 
father's  opinion  shall  prevail"  Page  25,  |  93: 
"The  marriage  must  be  celebrated  in  the  tows 
hall  In  public  manner,  before  the  official  ot  the 
dvil  acts  of  the  town  In  which  one  of  the 
contracting  parties  have  their  domicile  or  resi- 
dence." He  testified  further  that  these,  sec- 
tions had  been  in  force  without  amendment 
since  1800,  and  were  still  In  force;  that  by 
the  laws  of  Italy  a  marriage  ceremony,  to  be 
valid,  must  be  celebrated  in  accordance  wltb 
the  above  provisions,  and  a  compliance  there- 
with Is  absolutely  eEsentlal  to  constitute  mai^ 
riage;  that  there  Is  no  other  legal  mode  In 
which  a  marriage  can  be  celebrated,  and  an 
Intended  marriage  contracted  otherwise  than 
as  prescribed  cannot  be  validated  or  recog- 
nized as  lawful  by  subsequent  ratification  or 
declarations  or  the  cohabitation  of  parties,  and 
any  marriage  ceremony  Intended  or  pretended, 
and  not  celebrated  In  strict  compliance  with  the 
foregoing  provisions.  Is  deemed  In  Uiw  wholly 
null  and  void,  and  not  merely  voidable;  that 
where  an  mtended  marriage  Is  contracted  or 
celebrated  otherwise  than  In  accordance  with 
the  foregoing  provisions,  no  act  or  acts  qt  par- 
ties participating  can  make  the  same  valid  and 
of  forbe  in  Italy.  The  father  of  Oluseppa 
Rlmagro  testified  that  he  knew  the  plalntlCt 
in  error  and  said  Rosalie  In  Italy;  that  be 
knew  no  such  marriage  ceremony  as  described 
by  the  witnesses  ever  took  place;  and  that 
children  bom  as  the  Issue  of  people  who  have 
participated  In  such  ceremony  were  not  legiti- 
mate and  had  no  right  to  inherit  What,  If 
any,  knowledge  this  witness  had  of  the  laws 
of  Italy  does  not  appear  from  the  record. 
Plaintiff  In  error,  at  the  close  of  the  evidence 
for  the  people,  moved  the  conrt  for  an  Instruc- 
tion to  find  him  not  guilty,  which  was  refused, 
and  he  renewed  his  motion  at  the  close  of  aU 
the  evidence,  and  It  was  again  refused.  A  ' 
motion  for  a  new  trial  was  also  overruled,  and 
Judgment  entered  on  the  verdict 
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David  Jetzlnger,  for  plaintiff  In  error.  Ed- 
ward G.  Akin,  Atty.  Gen.  (Charles  S.  Deneen, 
State's  Atty.,  and  Wlllard  M.  McE^ren,  Asat 
State's  Atty.,  of  counsel),  for  the  People. 

GARTER,  C.  J.  (after  stating  the  facts). 
The  vital  question  presented  for  our  determi- 
nation in  this  case  is,  was  the  alleged  first 
marriage  of  plaintiff  in  error  In  Italy  absolute- 
ly void?  Counsel  for  the  people  contend  that 
"the  proof  of  a  marriage  In  fact  in  another 
state,  followed  by  cohabitation,  is  sufficient 
proof  of  the  validity  of  the  marriage,  without 
evidence  as  to  the  law  of  the  place  where  the 
marriage  was  celebrated";  citing,  numerous 
authorities.  It  may  be  conceded  that  it  is  the 
general  role  that,  if  the  celebration  of  the  mar- 
riage is  proved  by  witnesses  who  were  pres- 
ent, it  is  not  necessary  that  any  preliminary 
steps  required  by  law  should  also  be  shown, 
as  it  will  be  presumed  that  the  officiating  per- 
son performed  his  duty,  aiid  proceeded  only 
when  his  authority  was  complete.  1  Bish. 
Mar.  &  Div.  {  450.  Still,  when  there  is  direct 
and  positive  proof  as  to  the  invalidity  of  the 
marriage,  this  presumption  cannot  prevail. 
The  only  proof  offered  by  the  people  in  respect 
to  the  alleged  first  marriage  was  that  it  was 
solemnized  in  a  church  by  the  officiating  cler- 
gyman according  to  the  rites  of  such  church, 
and  it  was  shown  that  no  other  ceremony  was 
performed.  In  the  absence  of  proof  as  to  the 
law  of  the  kingdom  of  Italy  relating  to  mar- 
riage, such  proof  would  be  sufficient  to  estab- 
lish the  marriage.  But  In  this  case  we  are 
confronted  with  a  number  of  provisions  of  the 
Civil  Code  of  Italy  requiring  that  the  con- 
tracting partfes  be  of  a  certain  age,  or  else 
the  consent  of  the  parents;  notice  to  be  post- 
ed by  a  certain  official,  which  could  not  be 
done  without  the  consent  of  the  parents  duly 
obtained;  and  then  a  celebration  in  the  town 
hall  tn  a  public  manner  before  a  certain  dvll 
official,— none  of  which  provisions  are  shown 
to  have  been  complied,  with.  To  this  must  be 
added  the  testimony  of  the  Italian  consul,  who 
qualified  as  one  learned  in  the  Italian  law,  and 
testified,  without  objection,  to  the  effect  that 
a  compliance  with  all  these  provisions  was  ab- 
solutely essential  to  a  valid  marriage  in  Italy, 
and  that  there  was  no  other  legal  mode  in 
which  a  marriage  could  be  celebrated  or  con- 
tracted to  make  It  valid  in  that  kingdom,  and 
that  by  no  subsequent  acts  could  it  be  ratified 
or  validated,  it  being  wholly  null  and  void. 
It  Is  urged  by  counsel  for  the  people  that,  not- 
withstanding the  failure  to  observe  such  pro- 
visions, the  marriage  is  still  valid  unless  the 
law  of  the  state  where  It  was  celebrated  ex- 
pressly makes  it  Invalid  for  lack  of  such  for- 
malities; and  it  is  claimed  that  the  sections 
of  the  Italian  code  quoted  do  not  show  that 
such  requirements  are  exclusive  or  tesential. 
While  this  is,  in  general,  true  as  to  our  mar- 
riage laws,  still  courts  uniformly  take  notice 
of  the  construction  given  to  foreign  statutes 
by  the  foreign  tribunals,  and,  to  be  Informed 
of  such  construction,  will  receive  the  testimo- 


ny of  witnesses  learned  in  the  foreign  law. 
Hoes  V.  Van  Alstyne,  20  111.  201.  The  evidence 
of  the  Italian  consul  Is  uncontradicted  as  to 
the  construction  and  effect  given  to  these  stat- 
utes In  Italy.  It  Is  a  general  rule  that  a  mar- 
riage invalid  where  It  Is  celebrated  is  every- 
where Invalid.  1  Bish.  Mar.  &  Div.  i  390. 
The  only  exceptions  to  this  rule  relate  to  par- 
ties sojourning  in  a  foreign  country,  who  may, 
in  certain  cases,  contract  a  valid  marriage 
without  celebrating  it  according  to  the  local 
requirements.  But  the  plaintiff  In  error  and 
said  Rosalie  were  both  Italians,  and,  of  course, 
do  not  come  within  such  exceptions.  In  Mc- 
Deed  v.  McDeed,  67  111.  545,  it  was  said  that 
the  law  of  the  state  where  the  marriage  taker 
place  must  control  as  to  the  validity  of  th6 
marriage;  and  in  Weinberg  v.  State,  25  Wi&. 
S70,  on  an  indictment  for  polygaqiy,  where 
the  first  alleged  marriage  was  in  Prussia,  and 
it  appeared  that  by  Prussian  law  a  marriage, 
to  be  valid,  must  be  entered  into  as  a  civil 
contract  before  a  civil  magistrate,  it  was  held 
that  proof  of  a  religious  ceremony  will  raise 
no  presumption  that  a  civil  ceremony  has  been 
performed.  If  this  first  marriage  were  treat- 
ed as  only  voidable,  and  not  void,  both  par- 
ties being  at  the  time  under  the  age  prescribed 
by  the  laws  of  Italy,  still,  when  they  arrived 
at  the  age  of  consent,  either  of  them  would, 
at  the  common  law,  have  had  the  lawful  right 
to  disaffirm  It  Plaintiff  in  error  did  disaffirm 
it  by  ceasing  to  cohabit  with  the  said  Rosalie 
three  months  after  the  alleged  marriage,  and 
by  abandoning  her,  and  by  afterwards  marry- 
ing another  woman,  wilji  whom,  after  he  be- 
came of  marriageable  age,  he  has  lived  and 
cohabited  as  his  wife.  But  the  proof  is  uncon- 
tradicted that  such  marriages  are  absolutely 
void  In  Italy,  and,  wliatever  may  be  the  rule 
of  law  as  to  such  marriages  celebrated  in  this 
state,  still,  the  foreign  law  and  its  construc- 
tion being  shown,  we  should  follow  that  law, 
and  especially  so  in  favor  of  the  innocence  of 
the  accused.  As  the  record  shows  there  was 
no  previous  valid  marriage,  the  conviction  can- 
not be  sustained.  The  Judgment  Is  reversed, 
and  the  cause  remanded,  with  directions  to 
discharge  the  accused.  Reversed  and  remand- 
ed. 


(177  HI.  368) 

EMERICK  V.  HILBMAN. 
(Supreme  Court  of  Illinois.    Dec.  21,  180S.) 

EZBCCTORS     AND     ADMIKISTBATORS  —  BiLLS    AND 

Notes — Evidbxob— Witsessbs— Tuansactioss 
WITH   Persoks   Since   Deceased. 

1.  Where  an  administrator  during  the  life- 
time of  the  intestate  made  parments  on  his 
note,  held  by  the  intestate,  wnich  were  not  in- 
dorsed on  the  note,  the  county  court  is  not 
obliged  to  appoint  an  administrator  pro  tern., 
as  provided  by  Bev.  St.  c.  3,  i  72,  in  order 
to  arrive  at  a  settlement  with  the  administrator; 
the  payments  made  being  in  no  sense  a  claim 
against  the  estate. 

2.  On  an  issue  as  to  the  amount  due  on  a 
lost  note,  two  witnesses  testified  that  there 
were  only  three  indorsements  thereon.  One 
witness  testified  that  he  computed  the  amount 
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dae  on  !t,  and  his  computation  agreed  with 
two  others,  one  of  whom  testified  that  a  large 
portion  of  the  bacli  of  the  note  was  covered 
with  indorsements,  and  the  other  that  there 
were  six  indorsements.  Another  witness  testi- 
fied that  there  were  more  than  three,  and  that 
several  indorsements  of  interest  were  written 
"between  the  money  indorsements."  Another 
witness  testified  that  the  back  of  the  note  was 
covered  with  indorsements.  Held,  that  the  evi- 
dence preponderated  in  favor  of  the  conclnsion 
that  the  first  two  witnesses  only  took  notice  of 
the  payments  of  principal,  and  not  of  the  in- 
dorsements of  interest. 

3.  A  party  cannot  object  that  evidence 
brought  out  by  himself  on  cross-examination  is 
inadmissible  because  evidence  of  transactions 
with  a  person  since  deceased,  against  whose  es- 
tate the  witness  is  an  adverse  party. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Naomi  Emerlck  filed  objections  to  the  re- 
port of  Ade  O.  Hlleman,  administrator  of 
the  estate  of  Ann  B.  Hlleman.  A  judgment 
of  the  circuit  court  sustaining  the  overruling 
of  the  objections  by  the  county  court  was 
affirmed  in  the  appellate  court  (71  111.  App. 
512),  and  the  objector  appeals.     Affirmed. 

On  the  25th  day  of  March,  1893,  Ann  B. 
Hlleman  died  In  Carroll  county,  IlL,  leaving 
an  estate  amounting  to  about  $14,000,  and 
also  left  Ade  O.  Hlleman,  Lucy  Cowen,  and 
Naomi  Emerlck  as  her  children  and  sole 
heirs  at  law.  Ade  O.  Hlleman  was  appoint- 
ed administrator,  and  at  the  July  term, 
1883,  be  filed  in  the  Carroll  county  court  his 
Inventory  In  said  estate.  Among  the  Items 
of  assets  of  the  estate,  he  inventoried  a  note 
due  from  himself,  dated  April  30,  1881,  for 
the  sum  of  $3,900,  interest  at  6  per  cent., 
"less  payments."  He  also  Inventoried  a  note 
from  Namen  Woodln  at  $700,  dated  October 
1, 1892,  at  6  per  cent  Both  these  notes  were 
reported  good.  The  Inventory  was  approv- 
ed. At  the  July  term,  1894,  he  filed  his  first 
report.  In  which  he  charged  himself  with 
having  received  $9,075.78,  among  which 
Items  are:  "October  31.  1893.  Payment  on 
note  from  Namen  Woodln,  $300."  "January 
27,  1894.  Balance  principal  and  Interest, 
Namen  Woodln,  $451.88."  "August  1,  1893. 
Balance  due  on  Ade  O.  Hlleman  note  and 
mortgage  Inventoried,  less  all  payments  and 
Indorsements,  $1,281.90."  He  shows  in  the 
said  report  amounts  paid  out  aggregating 
$89.89.  In  the  same  report  is  the  following: 
"I,  Ade  O.  Hlleman,  hereby  ask  this  honor- 
able court,  as  administrator,  to  appoint  some 
discreet  person  as  administrator  pro  tern., 
for  the  sole  and  only  purpose  of  releasing  of 
record  in  the  Carroll  county  recorder's  office 
a  certain  mortgage  which  secured  the  note 
of  said  Ade  O.  Hlleman  inventoried  herein, 
which  note  has  been  fully  paid  by  him,  and 
he  has  charged  himself,  as  such  administra- 
tor, for  the  balance  due  on  said  note,  as  ap- 
pears In  this  report;  said  mortgage  being 
recorded  in  said  recorder's  office,  In  Book  25 
of  Mortgages,  page  593."  The  said  report 
was  filed  July  7,  1894,  and  on  July  10,  1894. 
there  was  a  bearing  as  to  said  report  and 


petition;  and  the  court  entered  an  order 
showing  the  presenting  of  the  report  for  ap- 
proval,  and  that  the  cause  came  on  for  bear- 
ing upon  the  report,  the  exhibits,  and  proofs, 
and  that  the  court  found  from  the  evidence 
that  said  report  was  a  just  and  true  state- 
ment of  the  condition  of  said  estate,  and  the 
report  was  approved.  The  court  in  the  or- 
der further  found,  from  the  evidence,  that 
Ade  O.  Hlleman  was  indebted  to  the  said 
Ann  B.  Hlleman  in  her  lifetime;  that  said 
debt  remained  unpaid  at  her  death;  that  he 
had  executed  a  mortgage  to  secure  said  in- 
debtedness; that  he  had  paid  said  debt,  and 
charged  himself,  as  administrator,  there- 
with. The  order  then  appointed  an  admin- 
istrator pro  tem.  for  the  sole  and  only  pur- 
pose of  discharging  said  mortgage  of  record. 
At  the  January  term,  1895,  the  administrator 
filed  another  report,  which  was  also  ap- 
proved, and  an  order  entered  for  distribu- 
tion of  the  principal  part  of  the  estate,  which 
distribution  was  made  and  reported  to  the 
court,  and  an  order  and  decree  made  ap- 
proving the  same.  At  the  July  term,  ISg.'i, 
the  administrator  asked  to  be  discharged  on 
distributing  $54.06,  and  notice  was  given  to 
the  heirs.  Objections  were  filed  by  Naomi 
Emerlck  to  the  administrator's  report  and 
discharge.  After  a  hearing  the  county  court 
overruled  the  objections  to  the  final  report, 
approved  the  same,  and  discharged  the  ad- 
ministrator. An  appeal  was  taken  by  Naomi 
Emerlck  to  the  circuit  court,  where  the  case 
was  tried  by  the  court  without  a  jury,  and 
written  propoBitlons  of  law  were  submitted. 
The  circuit  court  also  overruled  the  objec- 
tions and  exceptions  to  the  final  report  of 
the  administrator,  and  objector  appealed  to 
the  appellate  court  for  the  Second  district, 
where  the  judgment  was  affirmed,  and  from 
the  judgment  of  the  appellate  court  the  case 
was  appealed  to  this  court 


Henry  Mackey,  for  appellant 
man,  for  appellee. 


Geo.  L.  Hoff- 


ORAIO,  J.  (after  stating  the  facts).  The 
principal  controversy  in  this  case  arises  over 
the  note  inventoried  at  $3,900,  "less  pay- 
ments," due  from  the  administrator  to  the 
deceased,  on  which  certain  payments  had 
been  Indorsed,  and  also  payments  made  to 
his  mother  in  her  lifetime  amounting  to 
$972.00,  which  had  not  been  indorsed,  but 
which  the  administrator  claims  should  have 
been  indorsed,  thereon.  Appellant  contends 
that  as  the  payments,  amounting  to  $972.60, 
were  not  Indorsed  upon  the  back  of  the  note, 
the  administrator  should  have  filed  bis  claim 
against  the  estate,  and  had  an  administrator 
pro  tem.  appointed  to  defend,  as  provided  in 
section  72  of  chapter  3  of  the  Revised  Stat- 
utes. This  was  not  necessary.  The  estate 
owed  the  administrator  nothing,  but  he  owed 
the  estate  a  balance  of  $1,281.90,  as  found 
by  the  probate  court.  The  demand  of  the 
administrator  was  not  a  claim,  within  the 
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meaning  of  section  60  of  chapter  3  of  the 
Revised  Statutes,  but  consisted  of  payments 
made  to  the  deceased  in  her  lifetime,  and 
not  credited.  As  the  appellate  court  very 
properly  said:  "Section  60  of  the  adminis- 
tration act  requires  a  claimant  to  swear  that 
his  claim  is  just  and  unpaid,  after  allowing 
all  just  credits.  This  administrator  cannot 
so  swear,  if,  as  he  claims,  these  payments 
by  him  were  payments  upon  the  note.  The 
balance  was  against  him,  and  the  estate 
owed  him  nothing.  The  question  how  much 
was  due  from  him  to  the  estate  on  his  note 
could  not  be  settled  by  his  filing  a  claim 
against  the  estate  for  all  or  any  part  of 
what  he  had  paid  on  the  note,  whether  In- 
dorsed or  unindorsed.  Payments  to  the  de- 
ceased on  a  debt  could  not  constitute  claims 
to  be  put  in  judgment  against  her  estate. 
Payment  extinguishes  the  obligation  of  the 
debtor,  but  raises  no  obligation  on  the  part 
of  the  creditor  to  refund  the  money  so  paid. 
Lltch  V.  Clinch,  136  lU.  410,  26  N.  B.  579. 
The  amount  due  from  the  administrator 
could  have  been  determined  by  having  the 
court  appoint  a  special  administrator  to 
bring  suit  at  law  against  Ade  O.  Hileman 
In  some  court  of  record  upon  his  note,  or  to 
file  a  bill  against  him  to  foreclose  the  mort- 
gage; but  this  would  have  entailed  unnec- 
essary expense,  and  would  have  removed  the 
question  from  the  determination  of  the  coun- 
ty court  on  its  probate  side,  and.  Indeed, 
would  have  taken  the  whole  matter  away 
from  the  county  court,  as  there  was  more 
than  $1,000  still  due.  The  administrator  was 
apparently  ready  and  willing  to  pay  all  he 
owed.  We  cannot  hold  the  county  court 
had  no  power  to  determine  the  amount  due 
from  Its  administrator.  It  had  jurisdiction 
of  this  administrator,  and  of  bis  inventories 
and  reports,  and  power  to  require  him  to 
charge  himself  with  whatever  sums  were 
legally  chargeable  against  him.  If  any  heir 
or  lnterest«d  creditor  had  shown  to  the  coun- 
ty court,  by  petition  or  other  proper  mode, 
that  the  note  against  the  administrator  was 
in  fact  for  the  principal  sum  of  $3,000,  we 
cannot  doubt  the  jurisdiction  of  the  county 
court  to  hear  proofs,  and  compel  the  admin- 
istrator to  amend  his  inventory.  If  the  ad- 
ministrator, by  petition  or  otherwise,  had 
shown  to  the  county  court  that  by  mistake 
the  principal  of  the  note  stated  in  the  In- 
ventory at  $3,900  was  in  fact  only  $3,000, 
the  county  court  would  have  full  authority 
to  admit  an  amendment  of  the  Inventory. 
If  on  July  7,  1894,  the  administrator  had  pre- 
sented to  the  court  an  amendment  to  the 
inventory  as  to  this  note,  stating  in  detail 
each  payment  be  claimed  he  had  made  there- 
on. In  our  opinion  the  county  court  would 
have  been  acting  within  its  ordinary  probate 
jurisdiction  in  investigating  said  alleged 
payments,  hearing  the  proofs,  deciding  the 
truth  of  the  matter,  and  permitting  a  true 
amendment  to  be  filed.  It  may  be,  the  coun- 
ty court  could  have  appointed  an  administra- 


tor pro  tern,  in  such  a  case  to  protect  the  in- 
terests of  the  estate,  but  no  statute  requires 
It.  Every  time  an  administrator  presents  a 
report,  it  is  possible  some  one  might  advan- 
tageously resist  Its  approval.  In  the  interests 
of  the  heirs  and  creditors.  In  every  such 
case  the  administrator  may  have  failed  to 
charge  himself  with  all  for  which  he  Is  le- 
gally liable,  or  may  have  given  himself  Im- 
proper credits,  yet  the  law  has  not  provided 
for  the  appointment  of  an  administrator  pro 
tem.  for  such  purposes.  The  county  judge 
Is  expected  to  scrutinize  such  matters,  as- 
certain the  facts,  and  protect  the  interests 
of  alL  A  rule  which  should  require  the  ap- 
pointment of  an  administrator  pro  tem.  every 
time  the  regular  administrator  takes  a  step 
where  he  could  unduly  charge  the  estate  or 
unduly  credit  himself  would  be  a  great  bur- 
den upon  estates."  We  concur  In  the  fore- 
going reasons,  and  the  conclusion  reached 
by  the  appellate  court,  that  the  county  court 
bad  jurisdiction  to  hear  and  determine  the 
matters  presented  by  the  administrator's 
first  report  without  the  appointment  of  an 
administrator  to  contest  the  account 

Appellant  also  contends  there  was  no  com- 
petent evidence  ofCered  on  the  trial  in  the 
county  court  from  which  the  court  could  find 
that  Ade  O.  Hileman  could  legally  deduct 
the  sum  of  $972.60  from  the  note  due  the 
estate.  It  appears  from  the  evidence  that 
on  the  day  after  the  funeral  of  their  mother, 
Ann  B.  Hileman,  the  objector,  Mrs.  Emerick, 
and  her  husband,  together  with  W.  Scott 
Cowen,  the  husband  of  Lucy  Cowen,  and 
Ade  O.  Hileman,  looked  over  the  papers  and 
effects  of  deceased.  Among  the  papers  were 
the  $3,900  note  and  mortgage  given  by  Ade 
O.  Hileman  to  bis  mother  April  30,  18S1. 
On  the  trial  in  the  circuit  court  a  dispute 
arose  as  to  the  amount  and  number  of  the 
indorsements  on  the  note  at  the  date  of  the 
mother's  death,  In  March,  1893.  Mrs.  Emer- 
ick and  her  husband  both  testified  that  there 
were  only  three  Indorsements  on  the  note 
when  they  saw  it  after  her  death,  The 
note,  it  appears,  was  inventoried,  and  was 
taken  to  the  office  of  the  attorney  of  the  ad- 
ministrator, and  was  there  when  the  first 
report  to  the  county  court  was  prepared,  and 
was  seen  by  three  different  persons,  who 
made  computations  of  the  amount  due  there- 
on, with  the  Indorsements,  and  the  $972.60 
of  unindorsed  payments  claimed  by  the  ad- 
ministrator; and  the  amount  so  found  due 
was  put  In  the  report  to  the  county  court. 
The  note  was  taken  to  the  county  judge,  and 
was  used  on  the  hearing  of  the  report  At 
the  trial  in  the  circuit  court  the  note  could 
not  be  found.  The  administrator  testified 
that  he  had  never  seen  the  note  since  it  was 
used  in  the  county  court;  that  he  did  not 
know  where  it  was  then,  and  that  he  had 
never  seen  it  since  that  time.  The  note  being 
in  the  custody  of  the  county  court  when  last 
seen,  and  there  being  nothing  to  show  that 
the  administrator  was  responsible  for  Its  loss, 
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the  admlnletrator  should  not  be  prejudiced  by 
the  loss.  As  the  note  was  lost,  and  could 
not  be  produced.  It  became  material  for  the 
administrator,  so  far  as  he  was  able,  to  es- 
tablish the  Indorsements  on  the  note  on  the 
hearing  in  the  circuit  court  Appellee  intro- 
duced as  witnesses  on  his  part  the  three  per- 
sons who  saw  the  note  and  made  the  compu- 
tation of  the  amount  put  in  the  first  report 
B.  T.  B^  Becker,  an  attorney,— one  of  those 
who  made  the  computation, — testlfled:  "I 
figured  the  Interest  and  Indorsements,  and 
produced  the  amount  due.  *  *  *  I  think 
there  were  indorsements  on  the  note,— partial 
payments.  Couldn't  remember  how  many 
there  were  on.  •  ♦  •  The  computations 
made  by  all  three  of  na  substantially  agreed." 
Miss  Tomlinson  testified:  "Mr.  Hoffman 
read  six  indorsements  from  the  note  to  me 
when  I  made  the  computation,  *  *  •  and 
I  think  we  Tirtually  agreed."  €leorge  L. 
Hoffman,  the  attorney  for  appellee,  testi- 
fied: "Gapt  Becker,  Miss  Tomlinson,  and 
myself  figured  upon  the  note.  •  •  •  Becker 
and  myself  agreed  substantially.  Miss  Tom- 
linson differed  widely  from  our  figures,  and 
I  restated  the  data  on  the  note,  and  she 
figured  It  again.  Then  we  all  agreed.  *  *  • 
The  back  of  the  note  was— at  least  a  large 
portion  of  It  was— covered  with  indorsements. 
I  further  state  that  the  amount  put  in  the 
report,  $1,281.00,  was  written  there  by  my- 
self, and  that  was  the  amount  we  all  agreed 
upon  in  this  computat'lon."  Scott  Cowen, 
who  saw  the  note  when  the  appellant,  Mrs. 
Emerlck,  saw  it,  testified  that  there  were 
more  than  three  indorsements;  that  there  were 
Indorsements  of  "Interest  paid  to  date,"  end 
several  Indorsements  of  Interest  were  written 
"between  the  money  indorsements."  HUe- 
man,  the  administrator,  also  testified  that  the 
back  of  the  note  "was  practically  covered 
with  indorsements."  This  evidence  clearly 
preponderates  in  favor  of  appellee,  that  there 
were  more  than  three  Indorsements  on  the 
back  of  the  note,  and  leads  to  the  conclusion 
that  appellant  only  noticed  the  payments  of 
principal,  and  did  not  note  the  indorsements 
of  interest  Under  the  evidence,  we  think 
the  amount,  $1,2S1.90,  Incorporated  in  the  re- 
port of  18&4,  was  correct.  Allowing  the  in- 
dorsements on  the  back  of  the  note,  and  the 
$972.60  which  was  not  indorsed,  but  which 
the  administrator  claimed  he  had  paid  bis 
mother  in  her  lifetime,  it  seems  plain  that 
the  amount  incorporated  in  the  adminis- 
trator's report  was  the  true  amount  dne  on 
the  note  and  mortgage.  As  to  the  sufficiency 
of  the  proof  of  the  $972.60,  Namen  Woodin, 
who  owed  the  estate  a  note  for  $700,  ac- 
counted for  $200  paid  by  Ade  O.  Hlleman  to 
his  mother  during  her  lifetime,  and  the  ad- 
ministrator, on  his  cross-examination,  estab- 
lished the  payment  of  the  balance,  making 
the  $972.60. 

The  objection  made  by  appellant  that  Ade 
O.  Hlleman  was  permitted  by  the  circuit 
court  to  testify  to  payments  made  to  bis 


mother  is  not  tenable,  under  the  drcnm- 
stances  shown  by  the  record.  Hlleman  was 
a  witness  in  his  own  behalf  as  to  matters 
occurring  after  the  death  of  his  mother,  Ann 
B.  Hlleman,  and  as  to  the  indorsements  on 
the  note  when  the  first  report  was  prepared 
to  the  county  court  This  was  comi>etent 
evidence.  Appellant's  attorney  did  not  how- 
ever, confine  himself  to  cross-examlnhig  ap- 
pellee npon  the  facts  to  which  he  testified  in 
chief,  but  went  further,  and  proved  by  the 
admtaiistrator  the  making  of  payments  which 
were  unindorsed  on  the  note,  to  his  mother 
In  her  lifetime,  and  the  several  amounts 
which  went  to  make  the  $972.00.  Appellant 
violated  the  well-recognized  rule  that,  "when 
a  witness  is  called  by  one  party,  the  other 
has  only  the  right  to  cross-examine  upon  the 
facts  to  which  he  testified  in  chief."  Appel- 
lant having  caUed  oat  this  evidence  herself, 
cannot  complain  that  It  was  Incompetent. 
Stafford  v.  Fargo,  85  111.  481. 

After  a  careful  examination  of  the  evidence, 
we  are  satisfied  that  appellant  failed  to  sus- 
tain her  objections,  but  on  the  other  hand, 
that  the  evidence  preponderates  in  favor  of 
appellee.  The  Judgment  of  the  appellate 
court  is  affirmed.    Judgment  affirmed. 


(177  111.  194) 

ADAMS  V.  BRENAN  et  al. 

(Supreme  C!onrt  of  Illinois.    Dec.  21,  1898.) 

Contract  for  Pdblio  Work— Emplotment  or 
Onion  Labor— iJoiT  bt  Taxpater— Board  or 
KoooATioir  —  PowBRS— Isjosctios— Practicb. 

1.  A  board  of  education  has  no  right  to 
stipulate  in  a  contract  for  improvements  that 
none  but  onion  labor  shall  be  employed  by  the 
contractor,  particularly  where  it  appears  that 
the  result  thereof  is  to  increase  the  cost  of 
the  work. 

2.  A  board  of  education  can  exercise  no  great- 
er power  than  the  legislature  can  confer  upon 
it 

8.  Injunction  will  He  at  the  instance  of  a  tax- 
payer to  prevent  the  execution  of  a  contract 
for  public  improvements  stipulating  that  the 
contractor  shall  emiiioy  none  but  union  labor. 

4.  It  is  error  to  dismiss  a  bill  to  enjoin  the 
execution  of  a  contract  for  public  improvements 
containing  an  illegal  stipulation,  even  though 
the  contractor  has  begun  the  work,  where  it  ap- 
pears that  he  agreed  to  do  the  work  for  a  less 
sum,  in  the  absence  of  such  stipulation,  as  re- 
lief should  be  granted  in  such  case,  at  least  to 
the  extent  of  the  difference  in  cost 

Appeal  from  superior  court.  Cook  county; 
Fariln  Q.  Ball,  Judge. 

Bill  by  John  L.  Adams  against  Thomas 
Brenan  and  others  and  the  board  of  educsr 
tion  of  the  city  of  Oiicago.  The  bill  was 
dismissed,  and  compIsUnant  appeals.  Re- 
versed. 

Paddock,  Wright  &  Billings,  for  appellant 
Tenny,  McConnell,  Coffeen  &  Harding,  for  ap- 
pellees. 

OARTWRIGHT,  J.  Appellant,  a  taxpayer 
of  the  city  of  Chicago,  suing  on  behalf  of 
himself  and  the  other  taxpayers,  filed  bis  bill 
In  this  cause  March  14,  1898,  In  the  superior 
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court  of  Cook  county,  against  the  board  of 
education  of  said  city  of  Chicago,  John  A. 
Knisely,  a  contrar^tor,  and  said  city  of  Chi- 
cago, asking  to  have  a  contract  between  the 
board  of  education  and  Ejilsely  declared  Il- 
legal, and  to  restrain  the  defendants  from 
carrying  out  the  same  or  expending  money 
thereunder.  The  facts  stated  in  the  bill  are 
substantially  as  follows:  In  September,  1897, 
the  board  of  education  entered  into  an  agree- 
ment with  an  organization  In  said  city  Icnown 
as  the  "BuHding  Trades  Council,"  represent- 
ing labor  or  trades  unions  in  said  city,  by 
which  the  board  of  education  on  Its  part 
agreed  to  Insert  In  all  contracts  for  work 
upon  school  buildings  a  provision  that  none 
but  union  labor  should  be  employed  In  such 
work,  and  that  none  but  union  workmen 
should  be  employed  and  placed  upon  the  pay 
rolls  of  said  board.  The  Bryant  School,  one 
of  the  school  houses  under  the  care  of  the 
board,  being  In  need  of  repair,  the  board  ad- 
vertised February  5,  1898,  for  bids  for  the 
construction  of  a  roof  on  an  addition  thereto, 
which  advertisement  contained  the  follow- 
ing: "Notice:  None  but  union  labor  shall  be 
employed  on  any  part  of  the  work  where  said 
work  is  classified  under  any  existing  union. 
By  order  of  board  of  education."  On  Feb- 
ruary 11,  1898,  the  defendant  John  A.  Knise- 
ly, among  other  contractors,  submitted  bis 
bid  for  the  roof.  In  which  he  agreed  to  fur- 
nish material  and  do  the  work  In  strict  ac- 
cordance with  the  plans  and  specifications 
prepared  and  on  file  in  the  office  of  said 
board  for  the  sum  of  $2,090,  and  to  be  bound 
by  said  condition,  and  further  stated:  "I, 
the  undersigned,  will  do  the  above  work  for 
the  sum  of  $1,900,  provided  all  conditions  as 
to  the  employment  of  none  but  union  labor 
are  stricken  from  the  specifications  and  con- 
tract made  accordingly.  This  last  bid  is 
made,  not  necessarily  because  the  undersign- 
ed expects  to  employ  nonunion  labor  for  this 
work,  but  because  It  is  worth  to  him  the 
difference  to  have  the  liberty  to  do  so  should 
circumstances  make  it  necessary  or  advis- 
able." On  February  23,  189St  the  board  ac- 
cepted Knlsely's  higher  bid  of  $2,090  with 
the  restriction,  and  awarded  to  him  the  con- 
tract About  March  1,  1898,  the  board  and 
Knisely  entered  Into  a  contract  in  accord- 
ance with  the  bid  so  accepted,  containing  a 
provision  that  none  but  union  labor  should  be 
employed  by  him.  The  work  required  by  the 
contract  was  classified  under  the  existing 
trades  unions  in  the  city  of  Chicago,  and  the 
term  "union  labor"  included  only  the  labor 
of  such  mechanics  and  workmen  as  were 
members  of  voluntary  associations  in  the 
city  of  Chicago  commonly  known  as  labor  or 
trades  unions,  which  did  not  embrace  all  the 
citizens,  taxpayers,  mechanics,  or  workmen 
in  said  city,  a  large  proportion  of  whom  do 
not  belong  to  any  trade  or  labor  union.  Up- 
on the  filing  of  the  bill,  application  was 
made  for  a  preliminary  injunction,  which 
was  heard  upon  the  bill,  and  affidavits  and 


the  record  of  proceedings  of  the  board  of 
education,  which  sustained  the  charges  of 
the  bill.  The  appllcatloa  was  denied,  and 
the  court  dismissed  the  bill  for  want  of  equi- 
ty appearing  upon  its  face. 

The  board  of  education  of  the  city  of  Chi- 
cago is  a  public  corporation,  created  by  leg- 
islative authority  as  an  agent  of  the  state 
for  the  purpose  of  maintaining  public  schools 
and  school  buildings  within  that  subdivision 
of  the  state.  For  the  purposes  of  that  func- 
tion, It  receives  from  the  taxpayers,  and  holds 
as  a  trustee,  the  school  fund,  and  Is  bound 
to  administer  it  for  the  benefit  oi  the  benefi- 
ciaries of  the  trust  The  taxpayers  are.  In 
equity,  the  owners  of  the  fund,  and  the  board 
can  only  hold  and  apply  it  to  legitimate  pur- 
poses of  the  trust  The  law  Is  established, 
beyond  doubt  or  controversy,  that  a  bill  to 
enjoin  public  o£9cers  so  situated  from  misap- 
propriating the  f  vmd  in  their  charge  Is  a  prop- 
er remedy  for  a  taxpayer.  Courts  of  chan- 
cery will  interfere  to  restrain  such  authori- 
ties from  a  misuse  of  the  fund  Intrusted  to 
them,  or  Its  appropriation  to  a  purpose  not 
warranted  by  law.  Cotton  v.  Hanchett,  13 
111.  616;  Perry  v.  KInnear,  42  HI.  160;  Beau- 
champ  T.  Supervisors,  45  111.  274;  Jackson  v. 
Norrls,  72  111.  364;  Board  v.  Welder,  <M  HI. 
427;  Ohestnutwood  v.  Hood,  68  111.  132; 
Wright  V.  Bishop,  88  111.  302;  Board  v.  Ar- 
nold, 112  111.  11;  Stevens  v.  Training  School, 
144  ni.  336,  32  N.  E.  062. 

The  bill  charges  that  this  board  has  nego- 
tiated a  sort  of  treaty  with  the  Building 
Trades  Council,  a  private  organization,  repre- 
senting particular  laborers  or  associations  of 
workmen,  and  constituted  for  the  furtherance 
of  the  interests  of  such  laborers  and  workmen, 
the  effect  of  which  is  to  give  those  persons  a 
monopoly  of  the  work  to  be  done  for  the  pub- 
lic under  the  charge  of  the  board.  The  rec- 
ord of  the  board  shows  an  application  by  a 
committee  of  this  Building  Trades  Council  for 
the  adoption  of  the  provision  In  question.  The 
provision  was  adopted  by  resolution  of  the 
board,  with  an  agreement  on  the  part  of  the 
Building  Trades  Council  to  call  off  a  strike; 
and  a  reason  given  In  the  application  to  the 
board  for  the  adoption  of  the  clause  was  that 
It  would  do  away  with  strikes  upon  school 
buHdlngs,  and  thereby  save  the  board  much 
annoyance  and  delay.  Ordinarily,  the  re- 
straining power  of  a  court  of  equity  should  be 
directed  against  the  enforcement,  rather  than 
the  passage,  of  unauthorized  orders  and  reso- 
lutions; and.  If  this  resolution  was  unlawful. 
It  is  a  proper  time  to  enjoin  Its  enforcement 
when  a  contract  like  the  one  in  question  Is 
made  under  it  Stevens  v.  Training  School, 
supra.  In  the  execution  of  this  agreement 
and  resolution,  the  board  of  education  assum- 
ed to  let  the  contract  to  the  defendant  Knisely, 
with  the  stipulation  that  none  but  member!* 
of  the  associations  in  question  should  be  em- 
ployed, and  at  an  expense  of  $190  more  than 
would  be  required  to  fulfill  the  same  contract 
without  the  restriction.    The  two  bids  were 
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made  by  the  same  contractor,  wltb  the  same 
responsibility  In  eltber  Instance,  and  who  was 
prepared  to  perform  the  contract  as  fully  and 
well  under  one  stipulation  as  the  other,  The 
award  to  him  was  therefore  not  made  In  view 
of  any  question  of  responsibility  as  a  bidder, 
but  solely  to  carry  out  the  agreement 

It  is  plain  that  the  rule  adopted  by  the 
board  and  included  In  this  contract  Is  a  dis- 
crimination between  different  classes  of  citi- 
zens, and  of  such  a  nature  as  to  restrict  com- 
petition and  to  increase  the  cost  of  work.  It 
is  unquestionable  that  if  the  legislature  should 
enact  a  statute  containing  the  same  provision 
as  this  contract  in  regard  to  any  work  to  be 
done  for  boards  of  education,  or  if  they  should, 
by  a  statute,  imdertake  to  require  this  board, 
as  the  agency  of  the  state  in  the  management 
of  school  affahrs  in  the  city  of  Chicago,  to 
adopt  such  a  nde  or  insert  such  a  clause  in  its 
contracts,  or  should  undertake  to  authorize 
it  to  do  so,  the  provision  would  be  absolutely 
null  and  void,  as  in  conflict  with  the  constitu- 
tion of  the  state.  If  such  a  restriction  were 
sought  to  be  enforced  by  any  law  of  the  state. 
It  would  constitute  an  infringement  upon  the 
constitutional  rights  of  citizens,  so  that  the 
state,  In  Its  sovereign  capacity,  through  Its 
legislature,  could  not  enact  such  a  provision. 
Mlllett  V.  People,  117  Hi.  2W,  7  N.  B.  631; 
Frorer  v.  People,  141  lU.  171,  31  N.  B.  385; 
Bracevllle  Coal  Co.  v.  People,  147  IlL  66,  35 
N.  B.  62;  Ramsey  v.  People,  142  HI.  380,  82 
N.  B.  364;  Ritchie  v.  People,  155  HI.  98,  40  N. 
B.  454;  People  v.  Chicago  Live-Stock  Ex- 
change, 170  111.  556,  48  N.  E.  1062.  There  is 
no  more  reason  or  Justification  for  such  a  con- 
tract as  this  than  there  would  be  for  a  pro- 
vision that  no  one  should  be  employed  except 
members  of  some  particular  party  or  church. 
In  any  such  case  It  might  be  said  that  the 
board  entertained  a  bona  fide  opinion  ttiat  the 
members  of  some  political  party  were  more 
Intelligent  and  better  capable  of  performing 
the  work,  so  tliat  better  results  would  be  at- 
tained; or  that  the  members  of  a  church,  on 
account  of  their  higher  standard  of  morality, 
would  more  faithfully  and  conscientiously 
carry  out  the  contract  The  fact  that  the 
board  may  have  been  of  the  opinion  that  its 
action  was  for  the  benefit  of  the  public  cannot 
afford  a  Justification  for  limiting  competition 
in  bidders,  and  requiring  them  to  abandon  the 
right  to  contract  with  whomsoever  they  may 
choose  for  the  performance  of  the  work. 

There  seems,  however,  to  be  a  claim  that 
the  board  of  education,  although  it  could  not 
be  lawfully  required  or  authorized  to  make 
such  a  contract,  may  have  some  sort  of  dis- 
cretion to  do  so;  and  the  only  question  in  the 
case  on  the  subject  of  the  validity  of  such 
contract  is  whether  the  Iward  possesses  power 
l)eyond  that  of  the  legislature,  In  which  is 
vested  the  entire  legislative  authority  of  the 
state.  Upon  what  theory  it  could  be  claimed 
that  this  board  of  education,  wliich  exercises 
merely  the  function  of  the  state  in  maintain- 
ing public  schools  within  a  limited  portion  of 


the  state,  can  possess  either  power  or  discre- 
tion which  the  state  in  Its  sovereign  capacity 
could  not  confer  upon  It  we  at«  imable  to 
imagine.  No  argument  is  made  which  would 
Justify  such  a  conclusion.  There  can  be  no 
greater  power  of  the  board  to  act  of  its  own 
motion  than  by  virtue  of  positive  law.  The 
results  In  either  case  are  equally  In  conflict 
with  the  organic  law,  and  such  legislation, 
contract  or  action,  whatever  form  It  may  take, 
is  void.  Nor  con  the  t&ct.  If  it  be  a  fact  that 
an  individual  might  make  such  a  bargain,  au- 
thorize these  public  officers  exercising  a  public 
trust  to  do  80.  The  individual  may,  if  be 
chooses,  give  away  his  money;  but  the  public 
officer,  acting  as  a  trustee,  has  no  such  liber- 
ty, and  no  right  to  surrender  to  a  committee 
or  any  one  else  the  rights  of  those  for  whom 
be  acts. 

The  complainant  as  a  taxpayer,  is  a  proper 
party  to  question  the  action  of  the  lx>ard. 
The  contract  containing  the  illegal  provision 
was  entered  into  voluntarily  by  the  contractor, 
in  pursuance  of  his  alternative  propositions 
submitted  to  the  board.  There  Is  injury  to 
the  taxpayer  on  account  of  the  unlawful 
agreement  and  he  is  not  deprived  of  a  remedy 
for  his  wrong  because  neither  the  contractor 
nor  any  excluded  laborer  has  questioned  the 
contract 

There  Is  another  ground  upon  which  com- 
plainant has  an  undoubted  right  to  maintain 
the  bill,  and  that  is  that  the  contract  tends 
to  create  a  monopoly,  and  to  restrict  competi- 
tion in  bidding  for  work.  The  board  of  edu- 
cation may  stipulate  for  the  quality  of  ma- 
terial to  be  furnished  and  the  degree  of  skill 
required  In  workmanship;  but  a  provision 
that  the  work  shall  only  be  done  by  certain 
persons  or  classes  of  persons,  members  of  cer- 
tain societies,  necessarily  creates  a  monopoly 
in  their  favor.  The  effect  of  the  provision  is 
to  limit  competition  by  preventing  contractors 
from  employing  any  except  certain  persons, 
and  by  excluding  therefrom  all  others  engaged 
in  the  same  work,  and  such  a  provision  Is  ille- 
gal and  void.  A  taxpayer  may  resist  an  at- 
tempted appropriation  of  his  money  in  execu- 
tion of  such  a  contract.  Fishburn  v.  City  of 
Chicago,  171  Hi.  338,  49  N.  E.  532. 

It  is  suggested  that  there  can  be  no  relief, 
because  the  bill  fails  to  show  that  the  con- 
tractor, Knisely,  did  not  enter  upon  the  work 
under  his  contract  before  the  biU  was  filed. 
The  Illegality  of  the  contract  results  from  pub- 
lic law,  which  he  was  bound  to  Icnow,  and  the 
provision  was  wholly  outside  of  the  powers 
of  the  board  of  education.  Under  no  circum- 
stances could  he  be  entitled  to  the  $190  which 
was  the  dh-ect  result  of  such  illegality.  The 
bid  furnishes,  in  this  case,  the  exact  measure 
of  the  injury  to  the  taxpayers  resulting  from 
the  unlawful  restriction;  and  the  question 
whether  he  had  entered  upon  the  performance 
of  the  contract  could  not  In  any  event  go  fur- 
ther than  to  the  question  of  the  extent  of  re- 
lief to  be  granted. 

No  question  concerning  the  merits  of  labor 
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or  trades  unions  Is  In  any  way  Involved  In 
tbl8  case.  The  right  of  organization  formutual 
benefit  in  all  lawful  ways  Is  not  denied.  The 
question  Is  whetlier  the  board  of  education 
has  a  right  to  enter  Into  a  combination  with 
such  an  organization  for  the  expenditure  of 
the  taxpayers'  money  for  the  benefit  of  mem- 
bers of  the  organization,  and  to  exclude  any 
portion  of  the  citizens  following  lawful  trades 
and  occupations  from  the  right  to  labor.  It 
has  no  such  right.  The  decree  of  the  court 
dismissing  the  bill  Is  wrong,  and  it  is  reversed 
and  the  cause  remanded  for  proceedings  In 
conformity  with  what  Is  here  said.  Reversed 
and  remanded. 


(177  111.  103) 

WATSON  V.  LB  GRAND  ROIiLKR  SKAT- 
ING BINK  CO.  et  al. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 
JuBflMBHT— BrrriHO  Asidb— CJobpobatioss— Di»- 

BOtOTION — APPBAI,  IND  EbROK. 

1.  Though  a  decree  be  final  in  its  terms,  yet 
where,  before  the  end  of  the  term,  a  petition  for 
a  rehearing  is  filed  upon  which  a  continuance 
is  granted,  the  operation  of  the  decree  is  sus- 
pended, and  the  court  retains  jurisdiction  to 
amend  or  vacate  at  a  subsequent  term. 

2.  Where  it  is  shown  that  a  bill  by  a  stock- 
holder to  dissolve  a  corporation  is  filed  m  pur- 
suance of  an  agreement  with  the  president  of 
other  corporations  against  which  the  corporation 
sought  to  be  dissolved  has  an  important  suit 
pending,  and  the  object  sought  is  to  dissipate 
rather  than  preserve  the  assets,  the  bill  will  be 
dismissed.  ,      ^  ,  , 

3.  Errors  not  objected  to  at  the  trial,  nor 
assigned  as  errors  in  the  supreme  court,  will 
not  be  considered. 

Appeal  from  superior  court.  Cook  county; 
Theodore  Brentano,  Judge. 

Bill  for  dissolution  of  a  corporaUon  by  Wil- 
liam H.  Watson  and  another  against  the  Le 
Grand  Roller  Skating  Rink  Company  and 
others.  From  a  decree  dismissing  the  bill, 
the  complainant  Watson  appeals.     Affirmed. 

This  Is  a  proceeding  begun  on  October  17, 
1880,  by  William  H.  Watson  and  Amos  H. 
Perkins,  stockholders,  to  wind  up  and  dis- 
solve the  Le  Grand  Boiler  Skating  Blnk  Com- 
pany, a  corporation,  and  to  collect  and  dis- 
tribute Its  assets,  under  the  provisions  of 
section  25  of  the  statute  In  relation  to  cor- 
poratl(Hi8.  The  causes  for  dissolution  charged 
In  the  bill  are  that  In  June,  1886,  the  cor- 
poration ceased  doing  business,  leaving  debts 
unpaid;  that  the  objects  for  which  the  com- 
pany was  organized  bad  ceased  to  exist,  and 
that  the  business  could  not  be  carried  on 
profitably;  that  there  was  no  Intention  to  re- 
sume business;  and  that,  while  engaged  in 
business,  the  company  exercised  {lowers  not 
conferred  upon  it  by  law,  and  had  In  other 
reelects  violated  Its  duty.  The  corporation 
answered,  joining  issue;  and  on  August  12, 
1802,  uiwn  the  hearing,  the  court  entered  a 
decree  finding  the  facts  substantially  as  char- 
ged in  the  bill,  ordering  that  the  corporation 
be  dissolved,  its  debts  paid,  and  Its  affairs 
adjusted,  and  appointing  a  receiver  to  carry 


the  order  Into  effect  Upon  the  filing  of  this 
decree,  complainants  filed  amendments  to 
their  bill.  On  August  26th  following,  leave 
was  granted  the  defendant  to  file  a  petition 
for  rehearing,  and  that  matter  was  continued 
to  the  September  term.  At  the  latter  term 
(on  November  5th)  an  order  was  entered  deny- 
ing the  rehearing,  and  directing  "that  the  in- 
terlocutory decree  entered  herein  on  the  12th 
day  of  August,  1892,  be,  and  the  same  Is 
hereby,  modified  so  as  to  permit  all  parties 
to  amend  their  answers,  and  make  such  fur- 
ther answers  to  the  bill  herein  filed  as  may 
be  desired  by  them,  and  proper  to  be  made 
for  a  Just  and  appropriate  final  hearing  of 
this  cause  by  the  court"  On  June  12,  1896, 
complainants  filed  a  second  amendment  to 
the  bill,  making  certain  stockholders  parties 
defendant;  and,  on  July  24th  following,  all 
the  defendants  were  defaulted,  and  the  bill 
taken  against  them  pro  confesso.  This  de- 
fault however,  was  afterwards  set  aside.  On 
July  24,  1886,  the  Le  Grand  Roller  Skating 
Rink  Company  and  others  filed  pleas  to  the 
amended  bill,  averring  that  the  complainants, 
Watson  and  Perkins,  before  the  commence- 
ment of  this  proceeding,  had  entered  Into  a 
fraudulent  and  champertous  agreement  with 
one  Charles  T.  Yerkes,  authorizing  him  to 
take  the  necessary  steps  to  dissolve  this  cor- 
poration at  his  own  expense,  and  giving  him 
all  the  profits  to  be  derived  therefrom,  and 
further  averring  that,  at  the  time  the  agree- 
ment was  entered  into,  there  was  pending  In 
the  circuit  court  of  Cook  county  a  suit  of 
fbe  Le  Grand  Ciompany  against  the  North 
Chicago  City  Railway  Company,  the  North 
Chicago  Street-Railroad  C!ompany,  and  Adam 
L.  Amberg,  for  the  recovery  of  the  possession 
of  certain  real  estate  which  had  been  unlaw- 
fully seized  by  the  last-named  parties;  that 
Charles  T.  Xerkes  was  then,  and  ever  since 
has  been,  the  president  and  managing  official 
In  each  of  the  corporations  named;  and  that 
he  caused  this  suit  to  be  brought  In  the  name 
of  Watson  and  Perkins  foT  the  purpose  of 
preventing  the  Le  Grand  RoUer  Skating  Rink 
Company  from  successfully  prosecuting  Its 
suit  This  was  the  condition  of  the  record 
when  Watson,  the  sole  complainant  surviv- 
ing (Perkins  having  died,  and  the  suit  hav- 
ing abated  as  to  him),  moved  for  a  sale  of 
the  assets  of  the  Le  Grand  Company,  and 
to  strike  defendants'  pleas  from  the  files,  and 
when  defendants  moved  to  set  aside  the  or- 
der of  default  entered  on  July  24,  1896,  and 
to  dismiss-  complainant's  bill  for  fraud.  On 
August  16,  1886,  a  hearing  was  had,  and  an 
order  entered  finding  that  this  proceeding 
was  not  Instituted  and  prosecuted  in  good 
faith  by  the  ostensible  complainants,  but  in 
fact  was  instituted  and  prosecuted  by 
Charles  T.  Yerkes,  as  president  of  the  rail- 
road companies  referred  to,  and  In  their  be- 
half, for  the  purpose  of  enabling  the  street- 
railroad  companies  to  avoid  payment  of  the 
amount  found  due  from  the  latter  to  the  Le 
Grand  Company  in  the  pending  suit  In  the 
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circuit  court;  that  the  pretended  purpose  of 
this  suit  to  collect  and  distribute  the  assets 
was  false;  and  that  the  real  purpose  was  to 
wreck  the  Le  Grand  Company,  and  thus  re- 
lieve the  street-railroad  companies  from  their 
liability;  an.d  the  decree  of  August  12,  1892, 
was  vacated,  the  receiver  discharged,  and  the 
bill  dismissed.  From  this  last  decree  of  the 
superior  court,  this  appeal  Is  prosecuted. 

Pence  &  Carpenter,  for  appellant  John 
Woodbrldge  and  Sidney  0.  Eastman,  for  ap- 
pellees. 

WILKIN,  J.  (after  stating  the  facts).  It  Is 
urged  on  behalf  of  appellant— First,  tbat  the 
decree  entered  August  12,  1892,  dissolving  the 
corporation  and  appointing  a  receiver,  was 
final,  and  that  the  court  had  no  power  to  va- 
cate it  on  August  16,  1898;  and,  second,  that 
the  pleas  filed  by  the  corporation  and  stock- 
holders July  24,  1896,  present  no  defense  to 
the  merits  of  the  bill. 

The  first  contention  Is  not  well  supported. 
While,  in  form,  the  decree  of  August  12,  1892, 
may  have  been  final,  the  filing  by  the  defend- 
ant of  its  petition  for  a  rehearing  at  the  same 
term  at  which  the  decree  was  rendered,  and 
the  cause  being  continued  to  a  subsequent  term 
upon  that  petition,  had  the  effect  of  suspend- 
ing the  operation  of  the  decree,  and  of  retain- 
ing Jurisdiction  over  the  subject-matter  at  the 
subsequent  term,  and  the  court  bad  the  power, 
at  the  later  term,  to  amend,  alter,  modify,  or 
vacate  the  decree.  Hibbard  v.  Mueller,  86 
111.  256;  Hearson  ▼.  Graudine,  87  HI.  115;  Peo- 
ple V.  Springer,  106  111.  642. 

The  second  and  chief  question  for  our  deci- 
sion is  presented  by  the  pleas  filed  by  the  cor- 
poration and  stockholders  on  July  24,  1896, 
setting  up  a  cbampertous  agreement  between 
the  complainant  herein  and  Charles  T.  Yerkes, 
giving  the  latter  authority  to  prosecute  this 
proceeding,  and  thereby  enable  him  to  defeat 
a  claim  of  the  Le  Grand  Roller  Skating  Rink 
Company  against  the  street-railroad  corpora- 
tions of  which  he  la  president.  Appellant  does 
not  attempt  to  deny  the  cbampertous  nature 
of  the  agreement  entered  into,  but  contends 
that  champerty  is  no  defense  except  in  a  suit 
npon  the  cbampertous  agreement  by  one  of  the 
parties  thereto  against  the  other,  and  that  third 
parties  cannot  take  advantage  thereof;  and 
numerotis  authorities  are  cited  in  support  of 
this  position.  A  careful  examination  of  the 
record  in  this  case  forces  the  conviction  upon 
08  that  the  agreement  referred  to  is  more  than 
a  mere  cbampertous  one,— that  it  is,  in  fact,  a 
collusion  between  the  parties  thereto  to  en- 
able Yerkes,  as  president  of  the  street-railroad 
corporations  mentioned,  to  accomplish  a  pur- 
pose Indirectly  which  he  could  not  accomplish 
directly;  .1.  e.  to  wreck  the  Le  Grand  Com- 
pany, and  thus  relieve  his  corporations  from 
liability  to  it,— in  other  words,  that  the  real 
purpose  was  not  to  preserve  the  assets  of  the 
Le  Grand  Company,  but  to  destroy  them.  The 
ri'le  is  well  settled  that  courts  of  equity  will 


not  lend  their  aid  to  the  dissolution  of  a  cor- 
poration, or  to  enjoin  or  bring  to  an  account- 
ing the  corporate  directors,  where  the  suit  Is 
instituted,  not  to  protect,  benefit,  and  preserve 
the  Interests  of  the  stockholders  In  the  corpora- 
tion, but  to  benefit  some  other  corporation. 
The  difllculty  usually  is  to  prove  that  the  suit 
Is  Instituted  on  behalf  of  some  other  person 
or  corporation;  but  in  this  case  we  have  the 
cbampertous  agreement  averred  in  the  defend- 
ants' plea,  and  the  uncontradicted  affidavits  of 
Sidney  C.  Eastman,  one  of  the  solicitors  for  the 
Le  Grand  Company,  that  this  suit  was 'Insti- 
tuted and  has  been  prosecuted  by  Yerkes,  and 
that  complainant  Watson  had  stated  to  him 
that  the  suit  was  being  conducted  under  con- 
tract with  Yerkes.  To  determine  whether  a 
proceeding  is  properly  Invoked,  a  court  of  eq- 
uity may  go  behind  the  parties  on  the  face  of 
the  record  to  see  who  are  the  real  parties  to 
the  proceeding,  and,  if  it  be  discovered  that 
the  prosecution  is  carried  on  for  the  exclusive 
benefit  of  an  individual  or  corporation,  the 
court  will  dismiss  the  bill;  and  this,  not  upon 
the  ground  that  the  proceeding  may  have  been 
instituted  In  pursuance  to  a  ^ampertous 
agreement  between  the  ostensible  complainant 
and  some  third  party,  but  because  of  the  fraud 
that  Is  attempted  to  be  perpetrated  upon  the 
court  Cook,  Stock,  Stockh.  &  Corp.  Law  (3d 
Ed.)  i  736;  Thomp.  Corp.  §S  4587,  4568;  Mor. 
Priv.  Corp.  §  260;  People  v.  General  Electric 
Ry.  Co.,  172  IlL  129,  60  N.  B.  158. 

Counsel  for  appellant,  in  thehr  reply  brief.  In- 
sist that  upon  the  hearing,  certain  affldavit<i 
were  improperly  admitted  in  evidence,  and 
considered  by  the  court,  these  affidavits  con- 
taining facts  material  to  the  finding  of  the 
court  upon  the  merits.  It  is  stated  by  counsel 
for  appellees  that  the  affidavits  were  Introdu- 
ced by  agreement,  and  that  formal  pleadings 
were  waived  In  the  cause.  The  record  dis- 
closes no  objection  made  at  the  time  to  the 
introduction  of  the  affidavits  in  evidence,  nor 
does  the  assignment  of  error  filed  here  raise 
the  question.  This  question,  not  having  been 
raised  upon  the  hearing,  nor  assigned  as  error 
here,  will  not  be  considered  by  this  conrt. 
Upon  a  careful  consideration  of  the  entire  rec- 
ord and  the  questions  raised  thereha,  we  are 
satisfied  there  was  no  error  committed  in  dis- 
missing the  bllL    Judgment  affirmed. 


an  lu.  60S) 

PORTER  T.  CITY  OF  CHICAGO. 

(Supreme  Court  of  liiinois.    Dec  21,  1898.) 

Objections  to  Jdkisdictiox— Waivek — Spbcial 

Assessments— Confihmatios. 

1.  An  objection  to  the  jurisdiction  is  waived 
by  raising  general  objections. 

2.  In  an  action  to  confirm  a  special  assess- 
ment for  the  improvement  of  a  street,  the  peti- 
tion, with  a  properly  certified  copy  of  the  or- 
dinance attached,  the  assessment  roll,  affidavit 
of  mailing  and  posting  notices,  and  proof  of 
publication  are  sufficient  evidence  to  authorize 
a  confirmation  of  the  assessment  nnder  Laws 
1897,  p.  119,  S  49,  providing  that  those  proofs 
"shall  be  prima  fade  evidence  of  the  correct- 
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ness  of  the  amount  asBeased  against  each  ob- 
jecting owner." 

Appeal  from  Cook  county  court;  A.  W.  S. 
Wheatley,  Judge. 

Action  by  the  city  of  Chicago  against  Ida 
V.  Porter.  From  a  Judgment  for  plalntlft, 
defendant  ai^eals.    Affirmed. 

Thomas  W.  Prindevllle  and  William  J. 
Donlln,  for  appeUant  Charles  S.  Thornton, 
Corp.  Counsel,  and  John  A.  May,  Asst.  Corp. 
Counsel,  for  appellee. 

WILKIK,  J.  This  Is  an  appeal  from  a 
Judgment  of  confirmation  In  the  county  court 
of  Cook  county  of  a  special  assessment 
against  certain  property  of  appellant  for  Im- 
proving North  Clark  street,  in  the  city  of 
Chicago.  At  the  time  fixed  for  the  bearing, 
appellant,  by  her  counsel,  entered  a  special 
appearance  for  the  purpose  of  questioning 
the  Jurisdiction  of  the  court.  Upon  such  ap- 
pearance It  was  objected— £lrst,  that  the 
proof  of  publication  of  notice  by  the  commis- 
sioners was  insufficient;  and,  second,  that, 
as  shown  by  such  proof  of  publication,  the 
notice  was  not  published  the  requisite  time. 
These  objections  were  overruled,  and  there- 
upon the  same  counsel,  on  her  behalf,  adopt- 
ed certain  general  objections  ffied  on  behalf 
of  other  property  holders,  questioning  the 
sufficiency  of  the  ordinance,  the  petition,  and 
assessment  roll,  and  that  tixe  assessment  on 
the  property  of  objectors  exceeds  the  benefits 
which  will  accrue  to  the  property  by  the  im- 
provement. On  these  objections  a  trial  was 
had  by  Jury,  and  Judgment  of  confirmation 
duly  entered.  The  attempt  Is  now  made  to 
assign  as  error  the  ruling  of  the  county  court 
on  the  special  objections  to  its  Jurisdiction. 
The  publication  was  proved,  not  by  the  cer- 
tificate of  the  publisher,  but  by  an  affidavit, 
and  it  Is  Insisted  that  this  was  not  proper 
proof  of  the  publication.  The  affidavit 
shows  that  the  notice  was  published  in  a 
dally  newspaper,  and  that  the  date  of  the 
first  paper  containing  the  same  was  May  28, 
1898,  and  that  of  the  last  paper  containing 
the  same,  June  2,  1898.  The  29tb  day  of 
May  was  Sunday,  and  Monday,  the  80th, 
Decoration  Day.  The  contention  Is  that  both 
Sunday  and  Monday,  the  latter  being  a  legal 
holiday,  .were  dies  non  Juridicl,  and  there- 
fore to  be  excluded  in  the  computation  of 
time,  which  would  leave  less  than  five  days 
of  consecutive  publication.  We  are  not  pre- 
pared to  hold  that  the  proof  of  publication 
was  not  sufficient,  nor  that  Decoration  Day 
is  such  a  legal  holiday  as  to  render  it  non 
Juridicus,  the  statute  providing  simply  that 
It  shall  be  treated  as  a  holiday  In  regard  to 
the  presentation,  etc.,  of  negotiable  instru- 
ments for  payment  It  is  not,  however,  im- 
portant in  this  case  to  definitely  determine 
either  of  the  foregoing  questions,  because  it 
Is  well  settled  that  upon  the  overruling  of  the 
objections  to  the  Jurisdiction  the  defendant 
waived  them  by  filing  and  urging  her  gen- 


eral objections.  People  r.  Sherman,  83  111. 
165;  Nlcholes  v.  People,  165  111.  502,  46  N. 
B.  237;  Mix  v.  People,  106  lU.  425.    • 

Upon  the  hearing  the  petitioner  ottered  In 
evidence  Its  petition,  with  a  properly  certi- 
fied copy  of  the  ordinance  attached,  with  the 
assessment  roll,  and  affidavit  of  mailing  and 
posting  notices,  and  the  proof  of  publication, 
and  this  was  all  the  evidence  Introduced  by 
it  Appellant  insists  that  notwithstanding 
section  49  of  the  city  and  village  act,  con- 
cerning local  Improvements  (Laws  1897,  p. 
119),  which  provides  that  these  proofs  "shall 
be  prima  fade  evidence  of  the  correctness  of 
the  amount  assessed  against  each  objecting 
owner,  but  shall  not  be  counted  as  the  testi- 
mony of  any  witness  or  witnesses  In  the 
cause,"  where  objections  are  urged,  and  a 
trial  had,  such  evidence  is  not  sufficient  to 
authorize  a  confirmation  of  the  assessment 
We  are  unable  to  comprehend  force  in  this 
position.  When  a  party  upon  a  trial  has 
made  a  prima  facie  case,  he  Is  certainly  enti- 
tled to  a  Judgment  unless  testimony  of  some 
kind  Is  Introduced  to  overcome  that  case,  and 
no  such  proof  appears  to  have  been  offered 
here. 

It  is  finally  insisted  that  the  record  falls  to 
show  a  compliance  with  the  requirements  of 
section  38  of  the  above  statute  concerning 
local  Improvements,  and  that  it  fails  to  show 
that  any  order  of  court  was  made  directing 
the  superintendent  of  special  assessments  in 
the  city  to  make  a  true  assessment  etc. 
This  objection,  as  shown  by  the  amended 
record,  cannot  be  made,  the  amended  record 
showing  that  such  order  was  properly  enter- 
ed. We  find  no  reason  for  disturbing  the 
Judgment  below,  and  it  will  accordingly  be 
affirmed.    Judgment  affirmed. 


(177  111.  S4S) 

SCHUBBRTH  v.  SCHII.LO. 

(Supreme  Court  of  Illinois.    Dee.  21.  1898.) 

Fbauddlbnt  Convbtaxcbs— Insolvbhts— Prbmr- 

EKCB  OF  Creditoks— Evidence— Valid 

SuBsiBTiyo  Dkbt. 

1.  A  failing  debtor  may  prefer  a  creditor  if 
be  does  so  in  good  faith,  though  the  creditor  is 
a  member  of  his  family. 

2.  A  debtor  owed  iiis  wife  and  son  for  bor- 
rowed money,  but  no  note  was  ever  given  there- 
for. No  interest  was  paid,  nor  time  for  repay- 
ment mentioned,  though  the  debtor  Icept  some 
account  of  the  sums  received.  The  money  lent 
by  the  wife  was  obtained  by  Iceeping  boarders. 
Her  husband  was  the  head  of  the  household, 
and  paid  her  at  least  eight  dollars  per  week. 
Their  children,  as  soon  as  they  were  old  enough 
to  obtain  employment,  began  paying  board  to 
their  mother,  and  she  had  other  boarders  be- 
sides. After  part  of  the  claims  were  outlawed, 
the  debtor,  without  either  his  son's  or  his  wife's 
request  conveyed  his  real  estate  to  his  son, 
who  conveyed  an  undivided  half  thereof  to  hU 
mother,  and  shortly  thereafter  judgment  was 
taken  against  the  grantor,  and  execution  there- 
on returned  nulla  bona.  Held,  that  the  convpy- 
ances  were  unsupported  by  valid  subFl  '  i-> 
debts,  and  fraudulent. 

Appeal  from  appellate  court,  First  district 
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Bin  by  Adam  Schlllo  against  Frank  Schn- 
berth  and  others  to  set  aside  conveyances. 
From  the  affirmance  of  a  decree  for  plalntifC 
by  the  appellate  court  (76  lU.  App.  356),  de- 
fendant Frank  Scbuberth  api>eal8.    Affirmed. 

.  A.  S.  Robertson,  for  appellant.    Arnold  Tripp, 
for  appellee. 

CAETWRIGHT,  J,  On  August  7,  1895, 
Frank  Scbuberth  made  a  conveyance  to  bis 
son,  George  P.  Scbuberth,  of  certain  prem- 
ises In  Chicago,  and  on  the  same  day  said 
Gteorge  F.  Scbuberth  conveyed  an  imdlvlded 
half  thereof  to  Mary  Scbuberth,  his  mother, 
wife  of  said  Frank  Scbuberth.  On  October  21, 
1895,  Adam  Schlllo,  the  appellee,  recovered  a 
judgment  against  Frank  Scbuberth  for  |1,457.- 
23  and  costs,  upon  a  note  given  to  bim  by 
said  Frank  Scbuberth  for  a  debt  of  three 
years'  standing.  An  execution  on  the  Judg- 
ment was  returned  nulla  bona,  and  appellee 
filed  bis  bill  in  this  cause  in  the  superior  court 
of  Cook  county,  against  said  other  parties,  to 
set  asiJe  said  conveyances  as  in  fraud  of  bis 
rights,  alleging  that  they  were  without  con- 
sideration, and  made  to  hinder  and  delay  bIm 
as  creditor,  and  that  Frank  Schnbertb  re- 
mained In  possession  of  the  premises,  and  bad 
no  other  property  out  of  which  the  debt  could 
be  made.  The  defendants  answered  the  bill, 
admitting  the  recovery  of  the  Judgment,  the 
issue  and  return  of  execution,  and  the  convey- 
ances of  the  premises,  but  denying  that  Frank 
Scbuberth  remained  in  possession  except  by 
the  consent  of  George  F.  Scbuberth  and  Mary 
Scbuberth,  or  that  the  conveyances  were  with- 
out consideration,  or  made  to  hinder,  delay,  or 
defraud  complainant,  and  alleging  that  they 
were  each  made  for  a  good,  valuable,  and  suf- 
ficient consideration.  Replication  being  filed, 
the  cause  was  referred  to  a  master  In  chancery 
to  take  the  proofs,  and  report  the  same  with 
bis  conclusions.  It  was  afterwards  ordered 
that  this  reference  should  stand  to  the  same 
person  as  special  commissioner.  The  evidence 
was  talven,  and  at  the  bearing  it  was  claimed 
that  George  F.  Scbuberth,  the  son,  had  loaned 
to  his  father  various  sums  of  money  at  differ- 
ent times  from  January  22,  1886,  to  June  20, 
1895,  aggregaUng  $2,850;  that  Mary  Scbu- 
berth, the  wife,  bad  also  loaned  to  her  hus- 
band, Frank  Scbuberth,  at  dliferent  times  from 
July  15,  1874,  to  August  6,  1893,  various 
sums,  amounting  In  all  to  $2,060;  and  that  the 
conveyance  to  George  F.  Scbuberth,  and  the 
conveyance  by  blm  of  an  undivided  half  to 
Mary  Scbuberth,  were  made  In  payment  of  the 
debts  to  them  for  said  moneya  The  special 
commissioner  reported  that  the  money  was 
either  loaned  or  paid  to  said  Frank  Scbuberth, 
but  that  no  note  or  obligation  was  ever  given 
for  any  of  the  items  of  alleged  indebtedness; 
that  no  interest  was  paid,  nor  any  time  men- 
tioned or  agreed  upon  when  the  money  should 
be  repaid;  that  nothing  was  ever  done  by  the 
said  George  F.  Scbuberth  or  Mary  Scbuberth, 
during  all  the  years  after  the  money  was  paid 
over,  to  obtain  or  to  secure  payment;  and  that 


the  record  failed  to  show  that  the  conveyances 
were  made  at  tne  request  of  either  of  the  par- 
ties dahnlng  to  have  loaned  money,  or  that 
they  bad  ever,  at  that  time  or  before,  pressed 
Frank  Scbuberth  for  payment.  Upon  these 
facts  the  commissioner  concluded  that  the  con- 
veyances were  not  made  in  good  faith,  but  for 
the  purpose  of  placing  the  property  beyond  the 
reach  of  the  creditors  of  Frank  Scbuberth,  and 
be  recommended  a  decree  for  the  complainant 
in  accordance  with  the  prayer  of  the  bill.  Ex- 
ceptions to  this  report  were  overruled,  and  a 
decree  entered  accordingly,  and  the  appellate 
court  affirmed  the  decree. 

A  debtor  in  falling  circumstances  may  prefer 
one  creditor  to  another  if  be  does  so  in  good 
faith,  and  the  fact  that  a  wife  Is  the  creditor 
will  make  no  difference,  if  there  is  a  bona  fide 
debt,  and  the  conveyance  is  in  good  faith. 
Tomllnson  v.  Matthews,  98  IlL  178.  The  same 
rule  would  apply  to  a  son  or  other  member  of 
the  family.  But  In  such  a  case  there  must  be 
clear  and  satisfactory  proof  of  a  valid  sub- 
sisting debt,  which  is  to  be  enforced,  and  pay- 
ment exacted,  regardless  of  the  fortune  or 
misfortune  of  the  husband  or  father.  Frank 
V.  King,  121  in.  250,  12  N.  B.  720.  Tliese 
facta  upon  which  the  rights  of  the  parties  de- 
pend must  be  determined  in  this  case  from  the 
conduct  of  the  parties  and  all  the  circumstances 
in  evidence.  The  source  of  the  moneys  which 
the  wife,  Mary  Scbuberth,  let  her  husband 
have,  was  keeping  boarders.  He  was  a  car- 
penter and  contractor,  and  the  head  of  the 
household.  He  supplied  the  bouse  at  least  to 
the  amount  of  eight  dollars  per  week,  which 
she  says  he  paid  her.  The  children,  of  whom 
there  were  several,  as  soon  as  they  were  old 
enough  to  obtain  employment,  commenced  pay- 
ing board,  and  the  money  was  given  to  th^ 
mother,  and  she  bad  some  other  boarders.  As 
to  both  of  the  accounts.  It  seems  that  the  father 
and  husband,  Frank  Scbuberth,  kept  some  ac- 
count or  memorandum  of  the  sums  received, 
but  no  time  of  payment  was  ever  fixed  or  even 
mentioned,  no  note  or  other  writing  was  ever 
given,  and  no  Interest  on  the  debt  was  ever 
paid  or  asked  for.  The  matter  stood  in  that 
way  for  many  years,  without  anything  being 
done  by  either  of  the  parties  to  collect  or  se- 
cure the  claims,  or  fix  any  time  when  they 
should  be  paid.  While  a  third  party  cannot 
raise  the  defense  of  the  statute  of  limitations, 
and  a  debtor  may  pay  a  debt  barred  by  the 
statute  if  he  chooses,  yet,  where  there  la  a 
valid  existing  debt  which  Is  to  be  enforced,  the 
creditor  does  not  ordinarily  allow  it  to  become 
outlawed.  In  this  case  many  of  the  Items 
were  in  that  condition,  and  that  fact  Is  proper 
to  be  considered  on  this  question.  Under  all 
the  circumstances,  we  think  the  commissioner 
and  superior  and  appellate  courts  were  correct 
In  their  conclusion  that  the  purpose  of  the  con- 
veyances was  to  place  the  property  beyond  the 
reach  of  creditors,  and  that  they  were  not  sup- 
ported by  valid  subsisting  debts.  The  Judg- 
ment of  the  appellate  court  is  affirmed.  Judg- 
ment affirmed. 
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DORN  T.  BOSS. 


(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Review— Objections  First  Raised  on  Appeal — 

Thdst  Deed— Compctation  of  Amount 

— Attornetb'  Fees. 

1.  Where  the  abstract  shows  suggestion  of 
complainant's  death  before  answer  filed,  and 
that  one  appointed  as  executor  was  substitut- 
ed, it  cannot  be  objected  for  the  first  time  on 
appeal  that  there  was  no  sufficient  proof  of 
those  facts. 

2.  The  introduction  in  evidence  of  a  trust 
deed  fixing  the  amount  of  an  attorney's  fee  Is 
prima  facie  proof  of  the  reasonableness  thereof. 

3.  The  master  may  compute  the_  amount  due 
on  a  note  secured  by  trust  deed  withoat  the  in- 
tervention of  a  witness  to  testify  to  it. 

4.  The  objection  that  the  evidence  was  not 
signed  before  the  master,  or  sigrnature  waived, 
cannot  be  raised  for  the  first  time  on  appeal. 

5.  Errors  assigned  upon  the  record,  but  not 
insisted  upon,  are  waived. 

Appeal  from  appellate  court.  First  district 
Bill  by  Isom  Koss  against  Gay  Dom  and  oth- 
ers to  foreclose  a  deed  of  trust.  On  the  death 
of  plaintiff,  John  B.  Ross,  his  executor,  was 
substituted.  From  a  Judgment  of  the  appellate 
court  (77  lU.  App,  223),  affirming  the  decree 
below,  Gay  Dorn  appeals.    Affirmed. 

Charles  Plckler,  for  appelant  Mann, 
ECayes  &  MlUer,  for  appellee. 

Wlixm,  J.  The  following  statement  of 
this  case  Is  made  by  the  appellate  court:  "Isom 
Ross,  the  owner  of  a  principal  promissory  note 
of  $4,000  made  by  0.  E.  Dom  and  G.  Dom, 
payable  to  their  own  order,  and  by  them  in- 
dorsed, dated  October  5,  1892,  due  In  three 
years  after  date,  bearing  Interest  at  six  per 
cent  per  annum,  payable  semiannually,  and 
evidenced  by  six  coupon  notes  for  $120  each, 
and  bearing  interest  at  seven  per  cent  per 
annnm  after  maturity,  all  secured  by  a  trust 
deed  made  by  said  Dorns  and  Thomas  Scanlan, 
as  trustee,  on  lots  19  and  24,  In  block  1,  in 
Columbia  Addition  to  South  Shore,  In  Cook 
county,  111.,  together  with  said  Scanlan,  filed 
a  bill  July  1,  1896,  to  the  superior  court  of 
Cook  county,  to  foreclose  said  trust  deed 
against  the  said  Dorns  and  others.  December 
18,  1896,  the  death  of  said  Ross  was  suggested, 
and  his  executor,  John  B.  Ross,  was  substitut- 
ed for  deceased  as  a  party  complainant;  and 
thereafter  the  cause  proceeded  In  the  name  of 
the  said  executor,  as  a  co-complainant  with 
said  Scanlan.  The  defendants  not  defaulted 
answered  the  bill,  and,  after  replication  was 
filed,  the  cause  was  referred  to  a  master  to 
take  proof,  and  report  the  same  with  his  con- 
clusions thereto.  The  master,  after  taking  evi- 
dence, reported  it  with  his  conclusions,  show- 
ing that  there  was  due  to  said  executor  on 
said  notes,  principal  and  Interest,  for  taxes 
paid  on  said  premises,  and  for  solicitor  the 
amount  of  $200,  In  all  the  sum  of  $4,683.58; 
that  the  same  was  secured  to  be  paid  by  said 
trust  deed;  and  that  complainants  were  enti- 
tled to  a  d/icree  of  foreclostue.  Exceptions 
to  the  master's  report  were  overruled,  and  a 
decree  of  foreclosure  in  accordance  with  the 
52  NJE.— 21 


master's  report  entered,  from  which  Gay  Dorn 
has  appealed.  He  has  made  eight  assignments 
of  error,  but  by  his  brief  he  claims— First,  that 
there  is  no  evidence  that  John  B.  Ross  Is  the 
executor  of  Isom  Ross;  second,  that  there  Is 
no  evidence  justifying  the  allowance  of  $200 
solicitor's  fees;  third,  that  there  is  no  evidence 
showing  any  amount  due  on  the  principal 
note  and  coupons;  and,  fourth,  that  the  wit- 
nesses did  not  sign  their  depositions  before  the 
master,  nor  were  the  signatures  waived,  and 
their  testimony  was  therefore  Inadmissible." 
The  appellate  court  overruled  the  errors  as- 
signed, and  affirmed  the  decree  of  the  supe- 
rior court,  from  which  Judgment  this  appeal 
iB  prosecuted. 

We  concur  in  the  views  expressed  In  the 
opinion  of  Windes,  J.,  holding  that  the  pre- 
tended abstract  Is  wholly  Insufficient,  under 
the  rules  of  that  court  as  well  as  of  this  court, 
and  are  furliier  of  opinion  that  in  no  proper 
view  of  the  record  can  the  errors  Insisted  up- 
on be  sustained. 

It  appears  from  the  abstract  that  after  the 
bill  was  filed,  and  before  answers,  Isom  Ross, 
the  complainant,  died;  and,  on  suggestion  of 
his  death  "and  appointment  of  John  B.  Ross 
as  his  executor,  the  latter  was  made  complain- 
ant" Thereafter  answers  were  filed,  making 
no  denial  of  the  fact  of  death  or  the  appoint- 
ment of  an  executor.  Nor  does  the  record 
show  any  objection  thereafter  to  the  proceed- 
ing In  his  name.  Appellant  cannot  now  be 
heard  to  say  that  there  was  no  proof  made  of 
the  death  of  the  original  complainant  and  the 
appointment  of  the  substituted  executor.  Steb- 
blns  V.  Duncan,  108  U.  S.  32,  2  Sup.  Ct  313. 

It  Is  not  denied  that  the  trust  deed  provided 
for  the  allowance  of  a  solicitor's  fee  of  $200  In 
case  of  foreclosure.  Hie  master,  in  his  report 
found  that  that  amount  was  due  as  solicitor's 
fee,  and  recommended  Its  allowance.  In  the 
objections  filed  before  the  master,  and  refiled 
before  the  court  as  exceptions  to  his  report, 
no  objection  whatever  Is  made  to  the  reason- 
ableness of  such  fee,  nor  does  It  appear  that 
the  defendants  in  any  way  offered  to  question 
the  fairness  of  that  amount  by  proof.  It  was 
not  necessary,  under  these  circumstances,  for 
the  complainant  to  prove,  In  the  first  Instance, 
that  it  was  a  proper  compensation  for  the  serv- 
ices of  his  attorney  In  foreclosing  the  mort- 
gage. Ealdeman  v.  Insurance  Co.,  120  IIL 
390,  11  N.  E.  526;  Sweeney  v.  Eaufmaim,  168 
111.  23S,  48  N.  B.  144.  Where  the  parties  ex- 
pressly contract  for  a  fixed  amount  as  attor- 
ney's or  solicitor's  fee,  and  that  contract  ap- 
pears in  evidence,  It  cannot  be  said  that  there 
is  no  proof  of  the  reasonableness  of  such 
amount. 

When  the  notes  and  trust  deed  were  offered 
In  evidence  before  the  master,  the  amount  due 
thereon  rested  In  computation,  and  amounted 
to  sufficient  prima  facie  proof  of  that  amount. 
It  was  not  necessary  that  a  witness  should 
compute  the  amount  due,  and  testify  to  It,  In 
order  to  authorize  the  master  to  find  and  re- 
port It 
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The  objection  that  the  witnesses  testifying 
Defore  the  master  did  not  sign,  nor  were  their 
signatures  waived,  is  not  true,  as  a  matter  ot 
fact,  as  shown  by  the  master's  report  His 
certificate  Is  that  their  testimony  was  reduced 
to  writing,  and  by  such  witnesses  "read  at 
the  time  and  sworn  to  before  me,  except  where 
the  signature  to  the  deposition  was  waived  by 
stipulation  of  counsel."  But,  If  it  were  oth- 
erwise, the  question  that  the  evidence  was  not 
signed  or  waived  cannot  I>e  raised  for  the  first 
time  in  the  appellate  court  or  this  court 
Jones  V.  King,  86  lU.  225. 

As  stated  above,  these  are  the  only  errors 
insisted  upon  in  the  appellate  court  or  urged 
here,  and  nelth«  of  them  Is  well  assigned. 
Other  errors  assigned  upon  the  record,  but  not 
presented  or  insisted  upon,  are  waived.  Strodt- 
mann  v.  Menard  Co.,  158  lU.  156,  41  N.  E.  778. 

Counsel  for  appellee  Insist  that  It  sufficiently 
appears  that  this  appeal  is  prosecuted  simply 
for  delay,  and  that,  therefore,  damages  should 
be  awarded  to  the  appellee,  as  provided  in  sec- 
tion 23  of  chapter  33  of  the  Revised  Statutes. 
While  the  grounds  relied  upon  for  a  reversal 
of  the  decree  and  Judgment  below  are  wholly 
untenable,  we  are  not  prepared  to  say  that  it 
Buffldently  appears  that  the  appeal  was  for  de- 
lay only,  to  authorize  the  Infliction  of  the  pen- 
alty provided  by  the  statuta 

Upon  the  merits,  we  entertain  no  doubt  that 
the  Judgment  of  the  appellate  court  affirming 
the  decree  of  the  superior  court  Is  right,  and 
should  be  affirmed.    Judgment  affirmed. 


(irr  lu.  t3) 

CROSS  v.  WIUL  OOUNTT  NAT.  BANK. 

(Supreme  Court  ot  UUnois.  Dec.  21,  188a) 
Rbceiverb — Rents— DisTKiBUTioK. 
Rents  collected  by  a  receiver  appointed  to 
protect  the  interests  of  those  concerned  in  the 
property,  in  an  action  by  a  judgment  creditor 
agajnst  a  mortgagee  of  the  property  to  set 
aside  the  mortgage,  should  be  first  applied  in 
payment  of  the  mortgage,  where  it  is  sustained 
as  a  prior  lien  to  that  of  the  creditor,  though 
the  appointment  was  made  on  his  motion. 

Appeal  fnun  appellate  court.  Second  dis- 
trict 

Bill  by  Peleg  Cross  against  the  Win  County 
National  Banls  and  others  to  set  aside  cer- 
tain mortgages  as  clouds  on  the  title  of  prop- 
erty levied  on  by  plaintifC  under  execution. 
From  an  order  that  rents  collected  by  a  re- 
ceiver of  the  property  should  be  applied  on 
a  mortgage  of  said  bani^,  plaintiff  appealed 
to  the  appellate  court,  and  from  a  Judgment 
of  affirmance  therein  (71  III.  App.  404)  he 
again  appeals.    Affirmed. 

This  case  has  been  before  us  before,  and 
is  reported  as  Cross  v.  Commission  Co.,  153 
ni.  400,  38  N.  E.  1038.  The  original  bill  was 
filed  by  Peleg  Cross  on  September  10,  1890, 
setting  up  that  on  September  2,  1890,  he  had 
recovered  a  Judgment  against  William  M. 
and  Albert  A.  Druley,  as  co-partners  under 
the  firm  name  of  Druley  Bros.,  for  $7,653.33; 
that  execution  was  issued  upon  said  Judgment 


and  levied  upon  certain  leasehold  properties, 
owned  by  the  defendants,  and  imown  as  the 
"Plainfield  Elevator"  and  the  "Oaton  Ele- 
vator," and  also  upon  certain  personal  prop- 
erty; and  that  the  Weare  Commission  Com- 
pany and  the  Will  County  National  Bank 
claimed  interests  in  said  elevators  by  virtue  of 
mortgages  held  by  them.  The  object  of  ap- 
pellant's (»lglnal  bill  was  to  set  aside  the  said 
mortgages  as  clouds  upon  the  title  to  the 
property  levied  upon  in  aid  of  the  execution 
under  which  the  levy  was  made.  In  Cross 
V.  Commission  Co.,  supra,  it  was  decided  that 
the  mcMtgage  of  the  Weare  Commission  Com- 
pany, and  the  mortgage  of  the  present  appel- 
lee, dated  July  14,  1890,  and  recorded  in  Coolc 
and  Will  counties  in  July,  1890,  were  soffl- 
cient  for  the  purpose  of  conveying  the  prop- 
erty described  therein  as  realty,  and  that  they 
were  entitled  to  priority  over  appellantfs 
Judgment  and  execution.  The  mortgage  ot 
the  Weare  Commission  Company  was  upon 
the  Plainfield  Elevator,  and  the  mortgage  of 
the  bank,  the  present  appellee,  was  upon  the 
Caton  Elevator.  On  September  16, 1890,  upon 
the  motion  of  the  appellant,  complainant  in 
said  bill,  one  William  Grinton  was  appointed 
receiver,  with  directions  that  he  should  "take 
possession  of  the  said  two  elevators,  and  care 
for  the  same,  and  keep  them  insured,  and  rent 
the  same,  and  out  of  the  rents  pay  the  ex- 
penses." The  receiver  was  authorized  to  rent; 
and  did  rent,  on  September  22,  1800,  the 
Plainfield  Elevator  at  $78  per  month  and  the 
Caton  Elevator  at  $154  per  month.  In  its 
answer  filed  in  said  cause  the  appellee,  which 
had  procured  Judgment  upon  the  Judgment 
note  secured  by  its  mortgage,  set  up  that  at 
the  time  of  obtaining  Its  Judgment  the  Caton 
Elevator  was  already  in  the  possession  of  the 
sheriff  under  appellant's  execution,  and  that 
afterwards  a  receiver  was  appointed  upon  the 
motion  of  appellant,  who  immediately  took 
possession  of  said  Caton  ElevatiH:,  so  that  It 
was  impossible  for  the  appellee  to  take  pos- 
session of  the  same.  The  appdlee  and  the 
Weare  Commission  (Company  filed  cross  bills 
in  the  suit  to  foreclose  their  mortgages,  and, 
on  .January  11,  1882,  a  final  decree  waK  en- 
tered finding  the  amounts  due  to  the  Weare 
Commission  Ck>mpany  and  to  the  appellant, 
and  also  finding  that  there  was  due  to  the 
bank,  upon  Its  mortgage,  the  sum  of  $4,141.- 
28,  and  decreeing  a  foreclosure  and  sale  of 
the  Caton  Elevator  to  pay  appellee's  mort- 
gage. The  former  appeal,  which  brought  the 
case  to  this  court,  was  from  this  decree  of 
January  11,  1892.  While  the  appeal  was 
pending,  and  in  the  fall  of  1882,  the  Caton 
Elevator  was  burned  down.  In  September, 
1893,  a  petition  was  filed  by  the  Weare  Com- 
mission Company,  reciting  that  William  Grin- 
ton,  the  receiver,  had  become  insolvent,  and 
asked  for  his  removal.  Thereupon  Grinton 
was  removed,  and  one  George  W.  Young  was 
appointed  receiver  In  his  stead.  A  report, 
filed  by  Grinton  as  receiver,  showed  that  he 
collected,  from  the  time  of  bU  appointment 
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up  to  June  1,  18&4,  of  rents  on  account  of 
the  Caton  Elevator,  $3,187.88,  and  that  he 
collected  on  account  of  Insurance  upon  that 
elevator  $6,109.37,  and  on  account  of  debris 
sold  $250,  and  that  be  had  paid  out  $792.46, 
leaving  a  balance  of  $7,754.80;  that  he  had 
in  his  hands,  of  rent  collected  from  the  Plaln- 
fleld  Eilevator.  after  making  certain  payments, 
a  balance  of  $886.68;  and  that  he  also  had 
of  moneys  received  from  other  assets,  after 
maldng  certain  payments  from  the  same,  a 
balance  of  $614.81.  Under  the  foreclosure 
decree  the  two  elevator  properties  were  sold 
by  the  master  on  December  8,  1894.  A  de- 
ficiency decree  was  entered  in  favor  of  the 
appellee  bank  for  $4,743.42.  And  also  a  de- 
ficiency decree  was  entered  in  favor  of  the 
Weare  Commission  Company.  On  account  of 
Grinton's  failure  a  settlement  was  made  with 
bis  bondsmen,  by  which  they  paid  over  to 
Young,  his  successor,  the  sum  of  $2,500. 
After  paying  out  of  this  fund  $75'  for  receiv- 
er's charges,  there  was  left  the  sum  Ot  $2,350 
to  be  distributed  among  the  parties  entitled 
thereto.  On  Jane  23,  1896,  the  appellee  filed 
a  petition  for  the  distribution  of  this  fund 
by  the  receiver.  On  January  11,  1897,  the 
court  entered  a  decree,  finding  that  the  Weare 
Commission  Company  had  a  first  and  prior 
lien  upon  the  rents  in  the  hands  of  the  re- 
ceiver derived  from  the  Plalnfield  Elevator, 
and  that  the  appellee  had  a  first  and  prior  lien 
uxK>n  the  rents  and  profits  derived  from  the 
Caton  Elevator;  and  by  Its  decree  the  court 
divided  the  said  sum  of  $2,350  Into  three 
funds,  numbered  1,  2,  and  3,  respectively,  the 
first  representing  the  amount  collected  as  rent 
from  the  Plalnfield  Elevator,  the  second  rep- 
resenting the  amount  collected  as  rent  and 
Insorance  from  the  Caton  Elevator,  and  the 
third  representing  the  amount  collected  from 
other  assets  of  said  partnership.  Fund  No.  1 
was  $225.10;  fund  No.  2,  $1,968.80;  and  fund 
No.  3,  $156.10.  The  court,  by  its  decree,  di- 
rected that  the  costs  should  be  paid  out  of 
fund  No.  3;  that  the  receiver  should  i>ay 
fund  No.  1,  namely,  $225.10,  to  the  Weare 
Commission  Company;  and  that  he  should 
pay  fund  No.  2,  namely,  $1,968.80,  to  the  ap- 
pellee. An  appeal  was  taken  to  the  appe- 
late court  by  the  appellant  from  so  much  of 
the  decree  of  distribution  entered  by  the  court 
below  as  directed  the  sum  of  $1,968.80  to  be 
paid  to  the  Will  County  National  Bank;  One 
of  the  judges  of  the  appellate  court  had  pre- 
sided at  the  trial  of  the  cause  la  the  circuit 
court,  and  therefore  took  no  part  In  its  con- 
sideration in  the  appellate  court.  The  two 
other  Judges  of  the  appellate  court  were  di- 
vided In  opinion  as  to  whether  the  Judgment 
of  the  circuit  court  should  be  affirmed  or  re- 
versed, and,  being  so  divided  in  opinion,  af- 
firmed the  Judgment  of  the  circuit  court 
The  present  appeal  is  prosecuted  from  such 
Judgment  of  affirmance. 

Oeorge   S.    Hoase,    for  appellant    Bgbert 
Phelps,  for  appellee. 


MAGRTJDBR,  J.  (after  stating  the  facts). 
The  fund  which  the  receiver  was  directed  by 
the  decree  of  the  circuit  court  to  pay  to  the 
appellee  consisted  not  only  of  Insurance 
money  collected  by  the  receiver,  but  also 
consisted  of  rents  collected  by  bim  under  a 
lease  made  by  bim  of  the  Caton  Elevator 
before  it  was  burned  down.  The  contention 
made  by  the  appellant  is  that  such  rents 
were  Improperly  directed  to  be  paid  to  the 
appellee,  and  that  they  should  have  been 
paid  to  him.  Appellant  concedes  that  ap- 
pellee's mortgage  is  entitled  to  priority  over 
the  lien  of  his  Judgment  and  execution; 
but  he  contends  that,  Inasmuch  as  the  re- 
ceiver appointed  by  the  court  below  was  ap- 
pointed upon  his  motion,  the  rents  collected 
by  such  receiver  should  have  been  applied 
upon  his  Judgment  Appellant  obtained  the 
Judgment  and  levied  the  execution  thereunder 
upon  the  elevators,  and  then  filed  a  bill  in  aid 
of  his  execution  to  remove  appellee's  mort- 
gage, and  another  mortgrage,  as  clouds  upon' 
his  title.  He  contends  that  his  possession  as 
Judgment  creditor  is  the  same  as  that  of  a 
Junior  mortgagree  folding  a  mortgage  subject 
to  the  mortgages  of  the  appellee  and  the 
Weare  Commission  Company.  William  M. 
and  Albert  A.  Druley,  the  mortgagors  and 
Judgment  debtors,  were  in  the  iMssesslon  of 
the  elevators  up  to  the  time  of  the  levy  of 
appellant's  execution  upon  the  same,  and  the 
taking  'possession  thereof  by  the  sheriff, 
which  possession  -ji^as  transferred  to  the  re- 
ceiver appointed  in  the  suit  begun  by  ap- 
pellant They  consented  to  the  possession  of 
the  receiver  appointed  at  the  instance  of  ap- 
pellant 

The  rule  at  common  law,  and  laid  down  by 
this  court,  is  that  a  mortgagor  Is  not  required 
to  account  to  the  mortgagee  for  rents  and 
profits  while  he  remains  in  possession.  Moore 
V.  Titman,  44  111.  867;  Mississippi  V.  &  W. 
R.  Co.  V.  United  States  Exp.  Co.,  81  lU.  534. 
A  mortgagee  cannot  interfere  with  the  right 
of  a  mortgagor  to  collect  the  rents  until  he 
enters  uiwn  the  property,  or  gives  notice  to 
tenants  In  possession  thereof,  or  files  a  bill 
for  the  foreclosure  of  bis  mortgage,  and  ol)- 
tains,  in  aid  of  it  the  appointment  of  a  re- 
ceiver. Scott  V.  Ware,  65  Ala.  174.  A  mort- 
gagee, 'filing  a  bill  to  foreclose  a  mortgage, 
will  not  be  entitled  to  have  a  receiver  ap- 
pointed, unless  it  appears  to  the  court  that 
the  mortgagor  is  insolvent  and  that  the  se- 
curity 18  inadequate.  It  here  appears  that 
the '  mortgagors  were  insolvent  and  that  the 
mortgaged  property  was  an  insufficient  se- 
curity for  the  incumbrances  upon  it  Haas 
V.  Society,  89  ni.  498.  It  Is  contended  by 
appellant  that  inasmuch  as  Druley  Bros.,  as 
mortgagors,  had  a  right  to  the  rents  of  the 
mortgaged  property  so  long  as  they  were  in 
possession,  the  right  to  such  rents  passed  to 
appellant  through  the  receiver,  who  was  ap- 
pointed upon  his  application.  It  is  said  in 
the  text-books  and  In  many  of  the  decisions 
of  the  courts  that  a  Junior  mortgagee,  who 
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obtains  a  receiver  of  the  rents  and  profits  In 
aid  of  a  bUl  to  foreclose  bis  mortgage,  Is  en- 
titled to  the  rents  and  proflts  up  to  the  time 
of  appointing  a  receiver  at  the  instance  of  a 
prior  mortgagee.  Undoubtedly,  where  the 
first  mortgagee  Is  not  made  a  party  defendant 
to  a  bill  to  foreclose  filed  by  a  second  mort- 
gagee, such  second  mortgagee,  procuring  the 
appointment  of  a  receiver  to  collect  the  rents 
and  profits,  is  entitled  to  have  such  rents  and 
profits  applied  upon  his  mortgage  to  the  ex- 
clusion of  the  prior  mortgagee;  and  to  such 
case  the  prior  mortgagee  will  not  be  entitled 
to  payment  out  of  the  rents  until  he  files  a 
bill  to  foreclose  bis  mortgage,  and  procures 
the  receivership  to  be  extended  to  his  se- 
curity. Sanders  v.  Lord  Liisle,  4  Ir.  Eq.  43; 
Bank  v.  Barry,  3  Ir.  Bq.  443;  Lanauze  ▼. 
Railway  C!o.,  Id.  454;  Post  v.  Dorr,  4  Edw. 
Ch.  412.  The  rule  that  a  second  mortgagee 
is  entitled  to  the  rents  and  profits  of  the 
mortgaged  eetate  under  a  receivership  se- 
cured by  him  on  a  bill  filed  to  foreclose  his 
mortgage  applies  generally  In  cases  where 
the  first  mortgagee  is  not  made  a  party  to  the 
suit  As  was  said  by  the  supreme  court  of 
the  United  States  In  MUtenberger  v.  Railway 
C!o.,  106  U.  S.  307,  1  Sup.  Ot  158:  "The  au- 
thorities limit  the  exclusive  right  of  the  sec- 
ond mortgagee  to  the  income  of  a  receiver- 
ship, created  under  a  biU  filed  by  him,  to  a 
case  where  the  first  mortgagee  Is  not  a  party 
to  the  suit"  Howell  v.  Ripley,  10  Paige, 
43;  High,  Rec.  i  688.  It  must  appear  that 
the  first  mortgagee  is  not  a  party  to  the  fore- 
closure suit  begun  by  the  second  mortgagee, 
or  that  the  receiver  was  appointed  for  the 
benefit  of  the  second  mortgagee  alone,  and 
not  for  the  benefit  of  all  the  parties  to  the 
suit.  In  order  to  secure  to  the  second  mcHi:- 
gagee  the  exclusive  right  to  the  rents  of  the 
mortgaged  property. 

In  Williamson  v.  Gerlach,  41  Ohio  St.  682, 
where  a  Junior  mortgagee  commenced  an  ac- 
tion to  foreclose,  making  all  llenholders  par- 
ties, and  upon  his  motion  a  receiver  was  ax>- 
pointed,  but  the  receivership  was  not  limited 
to  any  party  or  lien,  it  was  held  that  the  fund 
collected  by  the  receiver  was  applicable  to 
the  liens  on  the  property  In  the  order  of  their 
priority;  and  there  the  court  say:  "Where 
an  Incumbrancer  has  a  receiver  appointed  for 
his  benefit,  and  other  parties  to  the  action, 
who  may  be  entitled  to  have  the  receivership 
extended  to  their  liens,  take  no  steps  to  have 
the  receivership  thus  extended,  the  party  pro- 
curing the  appointment  will  be  entitled  to  the 
fund  produced  thereby  because  of  his  su- 
perior diligence.  The  cases  in  which  a 
Junior  mortgagee  has  had  rents  and  proflts 
collected  by  a  receiver,  and  applied  to  his 
Uen,  are  those  in  which  either  the  senior 
mortgagee  was  not  a  party  to  the  action,  or 
the  receiver  was  appointed  for  the  benefit  of 
the  Junior  mortgagee,  and  the  receivership 
was  not  extended  to  the  other  liens." 

The  case  of  Bank  v.  Tllden  (Sup.)  22  N.  Y. 
Snpp.  11,  is  an  Instructive  one  upon  this  sub- 


ject. In  the  latter  case  a  foreclosure  of  a 
second  mortgage  on  a  farm  was  commenced, 
the  holder  of  the  first  mortgage  being  made 
a  party.  A  receiver  was  appointed,  the  order 
appointing  him  being  general  In  Its  terms, 
and  not  for  the  benefit  of  any  particular 
party.  The  action  was  delayed  by  appeals, 
and  a  foreclosure  of  the  first  mortgage  was 
begun,  Judgment  was  entered,  the  farm  was 
sold,  and  a  deficiency  left;  and  a  motion 
was  made  for  an  order  directing  the  receiver 
to  pay  the  amount  in  his  hands,  received  from 
the  rental  of  the  farm,  to  apply  on  the  de- 
ficiency. It  was  held  that  the  action  of  the 
lower  court  in  denying  this  motion  was 
erroneous.  It  api)eared  to  the  Tllden  Case, 
supra,  that  the  receiver  was  appointed,  not 
specially  for  the  benefit  of  the  holder  of  the 
second  mortgage,  but  that  his  appointment 
was  general  for  the  benefit  of  any  party  who 
should  appear  to  be  entitled  to  the  fond; 
and  the  court  there  say:  "The  authorities 
referred  to  by  the  trial  Justice  •  •  •  are 
cases  where  either  an  order  appointing  tbe 
receiver  directed  that  the  money  should  be 
applied  In  a  specified  manner,  or  were  orders 
made  in  cases  where  the  party  claiming  the 
fund  was  not  a  party  to  the  action  to  which 
the  receiver  was  appointed.  •  •  •  We 
think  that,  under  the  circumstances  of  this 
case,  the  receiver  having  been  appointed  for 
the  benefit  of  all  parties,  the  fund  should  be 
distributed  accordtag  to  priority  of  liens." 
Eeogh  V.  McManns,  84  Hun,  621;  Beacb, 
Rec.  H  564,  555.  The  same  doctrine  is  an- 
nounced by  Jones  in  his  work  on  Mortgages. 
2  Jones,  Mortg.  (5th  Ed.)  SS  1524,  1688.  In 
the  case  of  Scott  v.  Ware,  65  Ala.  174,  which 
Is  relied  upon  by  counsel  tot  appellant,  the 
rule  Is  recognized  that,  where  a  Junior  mort- 
gagee proceeds  to  foreclose  bis  mortgage,  and 
obtains  a  receiver  of  the  rents  and  proflts 
pendtog  the  suit,  he  obtains  a  specific  lien 
upon  them  if  .the  senior  incumbrancers  are 
not  made  parties. 

In  Insurance  Co.  v.  Flelschauer,  10  Hun, 
117,  a  Junior  mortgagee  had  the  rents  of  the 
property  applied  to  his  mortgage  to  the  ex- 
clusion of  prior  mortgagees,  but  there  the 
appointment  of  the  receiver  was  made  for 
the  benefit  of  the  Junior  mortgagee  only, 
and  no  other  llenholder  asked  to  have  the 
receivership  extended  to  any  other  Hen.  Ap- 
plying the  doctrine  thus  announced  to  the 
facts  of  the  present  case,  we  are  of  the  <H[>ln- 
lon  that  the  court  below  committed  no  error 
In  decreeing  that  the  rents  should  be  paid  to 
the  appellee,  whose  mortgage  was  a  prior  se- 
curity to  the  Judgment  of  the  appellant 

The  original  bill  filed  by  appellant  did  not 
ask  for  the  appointment  of  a  receiver  for 
the  sole  benefit  of  the  appellant  as  Judgment 
creditor,  but  the  prayer  of  the  bill  was  that 
"a  receiver  be  appointed  herein  for  the  said 
two  leasehold  interests  hereinbefore  named, 
with  the  Improvements  thereon,  with  the 
usual  powers  of  recelvMS  in  like  eases."  In 
this  respect  the  bill  was  like  the  bill  filed  to 
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MUtenberger  t.  Railway  Co.,  supra,  of  which 
It  was  there  said:  "The  original  bill  evinced 
no  intention  to  create  a  receivership  for  the 
sole  benefit  of  the  second  mortgage  bond- 
holders." In  addition  to  this,  the  appellee, 
the  Will  County  National  Bank,  was  a  party 
defendant  to  the  original  bill  filed  by  the  ap- 
pellant in  aid  of  the  execution  Issued  upon 
his  Judgment  Not  only  so,  but  the  order 
appointing  the  receiver,  and  entered  on  Sep- 
tember 16,  1890,  shows  that  the  receiver  was 
not  appointed  for  the  benefit  only  of  the  ap-' 
peUant  as  a  Junior  llenholder,  but  was  ap- 
pointed for  the  benefit  of  all  the  parties  to 
the  suit  By  the  terms  of  that  order  the  re- 
ceiver is  directed  "to  talce  all  needful  and 
proper  care  of  all  said  property,  and  keep  the 
said  elevator^  feed  mlUs,  with  the  machinery 
and  other  structures  on  said  leased  grovSaA, 
well  and  properly  Insured  In  safe  and  re- 
sponsible insurance  companies,  for  the  pro- 
tection of  the  interests  of  such  as  may  be 
found  to  be  interested  in  the  property."  The 
receiver  was  therein  directed  to  care  for  the 
elevators,  and  keep  them  hisured,  and  rent 
them,  and  out  of  the  renfs  pay  the  expenses, 
but  In  no  sense  was  he  directed  to  apply  the 
rents  for  the  benefit  exclusively  of  the  ap- 
pellant. This  being  ao,  It  was  proper  to 
apply  the  rents  to  the  liens  on  the  property 
in  the  order  of  their  priority,  and,  as  the  lien 
of  appellee's  mortgage  was  prior  to  that  of 
appellant's  Judgment,  appellee  was  properly 
entitled  to  have  the  rents  applied  upon  its 
mortgage.  The  decree  of  the  circuit  court 
and  the  Judgment  of  the  appellate  court  af- 
firming that  decree  are  affirmed.  Decree  af- 
firmed. 


077  in.  134) 

RIBORDT  V.  MURRAY  et  al. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

DbAINS— ACQUIEBOK.'lCB— EVIDENCB— BoFHCIBHOr 

— Right  to  Close — Water  Coursbb — 
Dkfikition — Obstruction. 

1.  Adjoining  owners  constructing  Independent 
ditches,  and  then  connecting  them  together,  so 
as  to  form  a  continnona  system  of  drainage, 
will  be  presumed  to  have  acquiesced  in  the 
formation  of  such  system,  within  3  Starr  &  C. 
Ann.  St.  p.  475,  §  3,  providing  that  none  of  the 
parties  shall  fill  up  a  drain,  where  their  consent 
to  the  construction  thereof  might  be  inferred 
from  their  acquiescence. 

2.  One  seeking  a  confirmation  of  his  act  in 
filling  np  a  ditch,  through  which  water  of  an 
adjoining  owner  had  been  drained  for  several 
years,  has  the  burden  of  showing  that  the 
ditch  is  not  a  natural  water  course. 

3.  A  fixed  course  over  which  surface  water 
from  adjoining  land  is  uniformly  discharged  at 
a  definite  point  is  a  "water  course,"  within  the 
role  prohibiting  one  from  filling  up  a  water 
course  so  as  to  impede  the  flow  from  the  ad- 
joining land,  though  the  course  has  no  well-de- 
fined banks  and  beds. 

4.  The  fact  that  water  passed  through  a  nat- 
ural water  course  for  several  years,  with  such 
force  and  volume  as  to  produce  a  ditch  18  feet 
wide  and  3  feet  deep,  will  not  authorize  the 
owner  of  the  land  through  which  the  water 
course  passes  to  fill  it  up  to  the  level  of  the 
ground  on  each  sidfe,  on  the  assumption  that 


the  water  would  thereafter  flow  as  It  did  in  a 
state  of  nature. 

5.  A  landowner  has  a  right  to  have  water  ac- 
cumulating on  his  land  flow  therefrom,  through 
a  water  course  running  on  the  land  of  an  ad- 
joining owner,  as  unobstructedly  as  it  would  do 
in  a  state  of  nature. 

6.  A  landowner  may  n)ake  such  ditches  for 
agricultural  purposes  as  may  be  required  by 
good  husbandry,  though  he  thereby  increases 
the  flow  of  water  in  a  natural  water  course  run- 
ning through  another's  land. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Bill  by  Ferdinand  Ribordy  against  Bronson 
Murray  and  others  for  a  confirmation  of  the 
right  to  fill  up  a  certain  ditch.  Defendants 
filed  a  cross  bill  to  compel  complainant  to  re- 
move an  obstruction  In  the  ditch.  Decree  for 
defendants,  and  plaintifF  appealed  to  the  t^>- 
pellate  conit,  which  affirmed  the  decree  (70 
OL  App.  627),  and  plaintiff  again  appeals.  Af- 
firmed. 

This  wa«  a  bill  In  equity  filed  by  appellant 
June  30,  1890,  against  appellee  Murray,  as 
the  owner  of  the  N.  %  of  section  22,  In  town- 
ship 30  N.,  range  6  E.,  hi  said  Iilvingston 
county,  and  also  against  the  commissioners 
of  highvrays  of  said  township,  as  having  offi- 
cial control  and  Jurisdiction  of  the  highways 
In  said  township.  The  proceeding  was  In- 
stituted under  an  act  of  the  legislature  ap- 
proved June  4,  1889,  hi  force  July  1,  1889,  en- 
titled "An  act  declaring  legal,  drains  hereto- 
fore or  hereafter  constructed  by  mutual  li- 
cense, consent  or  agreement  by  adjacent  or 
adjoining  owners  of  land,  and  to  limit  the 
time  within  which  such  license  or  agreement 
heretofore  granted  may  be  withdrawn."  3 
Starr  &  C.  Ann.  St  p.  475.  The  bill  alleges 
that  appellant  was  the  owner  of  the  S.  B.  V^ 
of  the  S.  W.  %,  the  N.  %  of  the  S.  W.  %, 
and  the  W.  ^  of  the  a  B.  ^  of  section  16, 
in  said  township  30,  and  that  Immediately 
south  of  his  land  there  is  a  public  highway, 
upon  the  south  side  of  which,  and  within  20 
years  prior  to  the  filing  of  the  bill,  said  com- 
missioners of  highways  had  constructed  a 
ditch  to  a  bridge  under  the  highway,  con- 
necting this  ditch  with  an  open  ditch  on  ap- 
pellant's land  north  of  the  highway;  that  ap- 
pellee Murray  owned  the  land  south  of  this 
highway,  and  directly  opposite  that  of  appel- 
lant the  land  of  Murray  being  in  section  22 
of  the  same  town;  that  said  Murray  had 
constructed  a  ditch  on  his  land  to  the  point 
directly  opposite  the  bridge  under  the  high- 
way, and  connecting  with  the  ditch  con- 
structed '  by  the  commissioners  along  the 
highway;  that  by  means  of  these  ditches  the 
water  falling  on  said  highway  and  the  lands 
Bjdjoining,  and  upon  the  Murray  land,  or  a 
part  thereof,  was  carried  through  these  sev- 
eral ditches,  and  discharged  Into  the  ditch  on 
the  land  of  appellant  with  which  the  high- 
way ditch  had  been  connected;  that  neither 
of  the  appellees  had  any  written  authority  to 
discharge  the  waters  from  said  ditches  into 
the  ditch  on  the  land  of  complainant;  that 
the  same  had  not  been  constructed  far  a 
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period  of  20  years,  so  as  to  give  a  prescrlp- 
ttre  right,  and  that  the  dltcb  on  the  land  of 
complainant  was  not  a  natural  water  course; 
that  complainant,  exercising  his  right  under 
the  law,  had  closed  the  ditch  on  his  land  op- 
posite the  said  bridge  under  the  highway, 
and  declared  thereby  a  revocation  of  any 
right  to  the  same  by  appellees.  The  prayer 
of  this  bill  is  for  confirmation  of  the  right  of 
complainant  to  fill  up  the  said  ditch  on  his 
land.  The  answer  of  the  defendants  (ap- 
pellees) to  the  bill  admitted  the  construction 
of  the  highway  dltcb  and  that  on  the  land  of 
Murray,  and  their  connection  with  the  ditch 
on  the  land  of  appellant,  and  averred  the 
right  to  80  construct  and  connect  the  same, 
and  denied  all  the  other  material  allegations 
of  the  bill.  Appellee  Murray  filed  a  cross 
bill,  the  material  part  of  which  charged  that 
by  the  closing  of  the  dltcb  by  Rlbordy  the 
natural  flow  of  the  water  from  his  land 
across  Rlbordy's  was  obstructed,  and  praying 
that  Rlbordy  be  compelled  to  remove  the  ob- 
struction, and  permit  the  waters  to  flow 
through  said  ditch.  A  supplemental  bill  was 
filed  by  appellee  Murray,  alleging  that  since 
the  filing  of  the  original  bill  appellant  had 
filled  up  20  rods  or  more  of  the  ditch  on  his 
land  north  of  the  first  obstruction,  and  pray- 
ing that  he  be  required  to  remove  that,  as 
well  as  the  dam  he  had  first  placed  in  said 
ditch.  A  very  large  amount  of  testimony  was 
taken  In  the  case,  and  upon  a  final  hearing 
upon  the  issues  formed  upon  the  original  bUl 
and  the  cross  bill  and  supplemental  cross  bill 
of  appellee  Murray,  which  were  all  heard  to- 
gether as  one  case,  the  circuit  court  entered 
a  decree  dismissing  the  original  bill  for  want 
of  equity,  at  the  costs  of  appellant,  and  de- 
creehig  to  appellee  Murray  the  relief  prayed 
by  him  in  his  cross  bill  and  supplemental 
cross  bill,  and  perpetually  enjoining  appel- 
lant from  obstructing  the  ditch  In  questlMi 
on  his  own  land,  and  ordering  him,  within  (SO 
days  from  the  date  of  the  decree,  to  remove 
the  obstructions  he  had  placed  In  said  ditch, 
or  be  considered  in  contempt  of  court  The 
decree  also  ordered  all  costs  on  the  cross  bills 
to  be  taxed  against  appellant.  Upon  appeal 
to  the  appellate  court  the  decree  was  af- 
firmed, and  the  present  appeal  Is  from  such 
judgment  of  afllrmance. 

Torrance  &  Torrance,  R.  S.  McIldufF,  and 
N.  J.  Pillsbury,  for  appellant  O.  0.  &  L.  F. 
Strawn,  for  appellees. 

PER  CURIAM.  In  their  opinion  affirming 
the  decree  of  the  circuit  court,  the  appellate 
court,  speaking  through  Mr.  Justice  Crab- 
tree,  expressed  the  following  views: 

"Objection  is  raised  by  appellees  that  the 
bill  does  not  show  a  cause  of  action  under 
the  statute  in  pursuance  of  which  the  suit 
is  brought  because  it  does  not  allege  that 
the  ditches  In  question  were  made  and  con- 
nected with  the  ditch  on  appellant's  land  by 
the  mutual  license,  consent  or  agreement 


of  the  owner  or  owners  of  the  adjacent  lands, 
so  as  to  make  a  continuous  line  upon,  over, 
or  across  the  lands  of  several  owners,  as 
provided  by  the  statute.  But  the  third  sec- 
tion of  the  statute  provides  as  follows:  'Sec. 
3.  Whenever  drains  have  been  or  shall  be 
constructed  in  accordance  with  this  act  none 
of  the  parties  interested  therein  shall,  with- 
out the  consent  of  all  the  parties,  fill  the 
same  up  or  In  any  manner  interfere  with 
the  same  so  as  to  obstruct  the  flow  of  water 
therein;  and  the  license,  consent  or  agree- 
ment of  the  parties  herein  mentioned  need 
not  be  in  writing,  but  shall  be  as  valid  and 
binding  if  in  parol  as  if  in  writing,  and  may 
be  inferred  from  the  acquiescence  of  the 
parties  in  the  construction  of  such  drain.' 
We  think  the  evidence  shows  that  for  sev- 
eral years  prior  to  the  damming  up  of  the 
dltcb  on  appellant's  land  the  ditches  of  ap- 
pellees had  been  connected  therewith, '  form- 
ing a  continuous  line  of  drainage  over  the 
lands  of  Murray,  across  the  highway,  and 
over  the  lands  of  appellant  and  we  think 
the  acquiescence  of  appellant  may  be  infer- 
red from  all  the  circumstances  appearing  in 
the  evidence,  thus  bringing  the  case  within 
the  spirit  of  the  statute,  upon  which  we  arc 
not  disposed  to  place  the  narrow  construc- 
tion contended  for  by  appellees.  Leaving 
out  of  view,  for  the  moment  the  question  as 
to  whether  the  continuous  line  of  ditch  in 
controversy  was  constructed  In  a  natniai 
water  course  or  where  the  water  would  flow 
In  a  state  of  nature,  and  assuming  that  the 
ditches  were  constructed  to  carry  water 
where  it  would  not  otherwise  flow,  we  are 
inclined  to  hold  that  the  construction  of  In- 
dependent ditches  by  adjoining  owners  ot 
lands,  and  then  connecting  them  together  se- 
as to  form  a  continuous  system  of  drainage 
across  the  lands  of  the  several  owners,  bv 
mere  acquiescence  and  without  any  specla.' 
agreement  or  license,  would  bring  the  case 
within  the  statute.  Our  holding  Is  that  the 
allegations  of  the  bill,  if  proven,  made  a 
cause  of  action  for  appellant  under  the  stat- 
ute. 

"The  bill,  however,  alleges  that  the  ditch 
on  the  land  of  appellant  was  not  a  natural 
water  course,  and  we  think  it  was  Incum- 
bent upon  him  to  prove  this  allegation  to  the 
reasonable  satisfaction  of  the  court  before 
he  would  be  entitled  to  an  order  approving 
or  confirming  bis  action  In  obstructing  and 
damming  up  the  ditch  which  for  several 
years  had  been  carrying  off  water  from  the 
highway  and  from  the  lands  of  the  adjoin- 
ing owner,  Murray.  He  was  seeking  to  in- 
terfere with  and  break  up  the  order  of  things 
which  had  existed  for  a  number  of  years 
prior  thereto,  and,  before  be  was  entitled  to 
an  order  or  decree  of  court  confirming  or 
approving  of  such  action,  he  was  bound  to 
show  a  clear  legal  right.  It  seems  to  us  tlie 
case  stands  upon  the  same  footing  as  It 
would  If,  instead  of  bringing  this  suit  after 
damming  up  the  ditch,  he  had  filed  a  bill 
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for  an'  Injonctloii  against  appellees  to  re- 
strain them  'from  turning  the  water  from 
their  ditches  into  the  one  npon  his  land,  and 
If,  npon  the  allegations  and  proofs  npon 
snch  a  bill,  there  be  a  reasonable  doubt  of 
the  right,  the  Injunction  "would  be  denied. 
WUson  y.  Dondarant^  142  111.  646,  82  N.  B. 
488.  In  the  case  Just  cited,  It  was  held  that 
the  act  of  1889,  under  which  this  suit  was 
brought,  does  not  restrict  or  abridge  the 
rights  of  drainage  as  they  existed  at  com- 
mon law.  but  that  Its  sole  purpose  and  effect 
is  to  enlarge  those  rights. 

"The  real  question  in  controversy  In  this 
case,  and  the  one  upon  which  the  great  mass 
of  testimony  was  taken,  is  as  to  whether 
the  ditch  npon  appellant's  land  was  in  the 
natural  course  or  channel  through  which 
water  coming  through  the  Murray  ditch  and 
the  highway  ditch  would  find  Its  natural  out- 
let, and  through  which.  In  a  state  of  nature, 
it  would  and  ought  to  flow.  Upon  this  ques- 
tion the  court  below  found  that  the  land  of 
appellant  was  the  serrlent  heritage,  and  the 
land  of  Murray  the  dominant  heritage,  and 
that,  prior  to  the  filling  up  of  the  ditch  by 
appellant,  water  passed  in  a  course  of  nature 
from  said  dominant  to  the  servient  heritage. 
The  court  further  finds  that  so  far  as  the 
ditch  in  question  formed  a  continuous  line 
npon,  over,  and  across  the  lands  of  Murray, 
the  highway,  and  the  lands  of  appellant.  It 
was  but  a  natural  water  course.  Notwith- 
standing the  labor  involved  in  reading  the 
great  mass  of  testimony  talcen  In  the  cause, 
we  have  carefully  done  so,  and  are  unable 
to  say  that,  upon  the  material  questions  In- 
volved, the  court  below  came  to  a  wrong 
conclusion.  We  do  not  deem  It  necessary  to 
discuss  or  detail  the  evidence  at  length,  as 
It  would  probably  serve  no  useful  purpose, 
but  we  think  a  clear  preponderance  of  It 
shows  that  In  a  state  of  nature  there  was  a 
gradual  flow  of  water  from  the  lands  of 
Murray  onto  those  of  appellant  which  In 
times  of  high  water  found  Its  outlet  In  a 
northeasterly  direction  across  the  lands  of 
appellant,  through  a  swale  or  series  of  de- 
pressions in  the  ground,  until  it  finally  eml>- 
tled  Into  Mazon  creek,  some  distance  north- 
east of  apx)eUBnt's  lands.  It  is  true,  there 
was  no  well-defined  'water  course,'  in  the 
sense  In  which  that  term  Is  often  used,  hav- 
ing well-defined  banks  and  beds.  But  that 
was  not  necessary.  If  the  conformation  of 
the  land  was  such  as  to  give  the  surface 
water  flowing  from  one  tract  to  another  a 
fixed  and  determinate  course,  so  as  to  uni- 
formly discharge  it  upon  the  servient  tract 
at  a  fixed  and  definite  point,  the  course  thus 
uniformly  followed  by  the  water  in  Its  fiow 
is  a  water  course,  within  the  meaning  of  the 
rule  applicable  to  this  class  of  cases.  Lam- 
bert V.  Alcorn,  144  HI.  313,  33  N.  E.  53.  We 
think  a  preponderance  of  the  evidence  given 
by  witnesses  who  knew  the  land  in  a  state 
of  nature,  before  it  was  broken  up  for  cul- 
tivation,  shows  that  snch  a  water  course 


existed  across  the  lands  of  appellant.  Some 
of  the  witnesses  call  it  a  slough,  others  a 
sag,  others  a  gash,  still  others  a  swale,  and 
some  say  there  was  a  depression  a  rod  or  a 
rod  and  a  half  wide,  through  which  the 
water  flowed  on  to  Its  outlet  We  think  the 
evidence  shows  that  the  ditch  on  appellant's 
land,  and  which  he  has  dammed  up,  runs 
along  in  this  natural  depression  and  in  the 
line  of  the  ancient  water  course.  There 
seems  to  be  some  doubt  as  to  how  this  ditch 
was  first  started.  Appellant  testifies  there 
was  no  ditch  there  in  1878,  when  he  went  to 
the  old  country,  and  that  on  his  return  he 
found  some  one  had  plowed  a  couple  of  fur- 
rows some  36  or  87  rods  long,  connecting 
with  the  highway  dUch,  and  he  never  could 
find  out  who  did  it;  that  nothing  has  ever 
been  done  to  it  since,  except  that  by  the 
action  of  the  water  and  the  cattle  It  has 
been  deepened  and  widened,  until  It  is  now 
a  ditch  18  feet  wide  and  3  feet  deep.  The 
fact  that  the  ditch  has  been  so  deepened  and 
widened  without  human  agency  would  seem 
difficult  of  explanation  except  upon  the 
theory  that  it  Is  a  natural  water  course,  car- 
rying large  quantities  of  water.  The  men 
plowing  a  couple  of  furrows  npon  land 
where  water  does  not  naturally  flow  In  con- 
siderable volume  and  amount  could  har^y 
I>e  expected  to  produce  such  a  result 

"But  appellant  insists  that  even  if  It  be  true 
that  the  ditch  iraa  located  In  a  natural  water 
coarse,  yet  he  has  the  right  to  fill  it  up  to  the 
natural  surface  of  the  ground,  and  this  he 
claims  is  all  he  has  done.  There  is  a  con- 
flict in  the  evidence  as  to  the  height  of  the 
dam.  The  testimony  of  the  witness  D.  J. 
Stanford,  county  surveyor,  is  that  from  dif- 
ferent levels  taken  by  him,  it  Is  shown  that 
the  dam  Is  from  three  to  flve  Inches  higher 
than  the  ground  on  each  side.  Other  wit- 
nesses testify  that  the  dam  Is  a  little  higher 
than  the  surrounding  ground.  However  the 
fact  may  be,  we  are  unwilling  to  assent  to 
the  proposition  that.  If  the  ditch  Is  In  a  natu- 
ral channel  or  water  course,  the  party  upon 
whose  land  it  Is  so  situated  has  the  right  to 
fill  it  up  to  the  level  of  the  ground  on  each 
side.  Such  a  proceeding  would  undoubtedly 
have  the  effect  to  impede  and  interrupt  the 
natural  fiow  of  the  water  and  prevent  Its 
free  and  natural  passage,  so  that  It  would 
be  thrown  back  upon  the  doiQinant  heritage. 
After  the  water  has  passed  through  a  chan- 
nel for  a  number  of  years,  with  such  force 
and  volume  as  to  produce  a  ditch  18  feet 
wide  and  8  feet  deep,  it  might  be  extremely 
difficult  If  not  Impossible,  to  ascertain  what 
the  natural  surface  originally  was,  and  hence 
it  would  be  very  dangerous  to  allow  the  ditch 
to  be  dammed  up,  on  the  assumption  that  the 
water  would  thereafter  flow  as  it  did  In  a 
state  of  nature.  There  is  evidence  to  show 
that  notwithstanding  the  dam,  the  water 
still  forces  its  way  around  It,  and  reaches  the 
old  ditch  In  the  field  beyond.  If  this  be  true. 
It  is  a  physical  fact  tending  very  strongly  to 
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show  that  the  dam  Is  placed  in  a  natural 
water  course,  and  also  that  It  obstructs  the 
natural  flow  of  the  water.  This  appellant 
bad  no  right  to  do.  The  proposition  that  the 
owner  of  the  dominant  heritage  has  the  right 
to  have  the  water  accumulating  on  his  land 
flow  therefrom  to  the  servient  heritage  as 
freely  and  unobstructedly  as  it  would  do  In 
a  state  of  nature  is  so  well  recognized  and 
understood  that  It  needs  no  citation  of  au- 
thority in  its  support.  It  may  be  true,  in 
this  case,  that  the  construction  of  the  high- 
way ditch,  and  the  ditches  connecting  there- 
with from  the  Murray  land,  have  Increased 
the  volume  and  flow  of  water  into  the  ditch 
on  appellant's  land,  and  that  it  now  empties 
into  the  same  with  greater  force  than  it 
would  in  a  state  of  nature.  But  this  cannot 
be  avoided.  It  is  one  of  the  inevitable  re- 
sults experienced  In  the  drainage  and  im- 
provement of  land,  which  the  development 
of  the  country  cannot  always  permit  to  re- 
main in  a  state  of  nature.  It  has  therefore 
frequently  been  held  In  this  state  that  the 
owner  of  the  dominant  heritage  may  make 
such  drains  or  ditches  for  agricultural  pur- 
poses on  his  own  land  as  may  be  required  by 
good  husbandry,  although  by  so  doing  the 
flow  of  water  may  be  increased  in  the  natu- 
ral channel  which  carries  the  water  from  the 
upper  to  the  lower  field.  Peck  v.  Herring- 
ton,  109  III.  611;    Davis  v.  Commissioners, 

143  111.  9,  33  N.  E.  58;   Lambert  v.  Alcorn, 

144  in.  313,  33  N.  E.  53.  This  proposition 
does  not  seem  to  be  dented  by  counsel  for  ap- 
pelant, but  they  insist  that  the  evidence 
shows  the  ditch  in  question  was  not  in  a 
natural  water  course,  and  that,  even  if  it 
were,  •appellant  had  the  right  to  fill  it  up  to 
the  natural  surface  of  the  ground.  We  have 
already  said  all  we  care  to  say  upon  the  sub- 
ject of  filling  up  the  ditch,  and  we  think  the 
evidence  was  sufficient  to  warrant  the  court 
In  finding  against  appellant  upon  the  ques- 
tion as  to  whether  or  not  the  ditch  was  in  a 
natural  water  course.  It  is  true  that  the 
bridge  or  culvert  in  the  highway  is  not  at  the 
same  place  at  which  it  was  originally  con- 
structed when  the  highway  was  first  graded. 
The  witness  Charles  Eastman  testified  that 
in  1875  he  helped  to  move  the  culvert  a  few 
rods  further  west  than  it  was  originally 
built;  that  appellant  assisted  in  this  work, 
and  said  that  the  object  of  moving  the  cul- 
vert was  to  make  a  straight  course  for  the 
water.  If  this  statement  is  anywhere  de- 
nied by  appellant  such  denial  has  escaped 
our  observation,  and,  if  witness  speaks  truth- 
fully and  recollects  correctly,  this  would  be 
a  strong  circumstance  tending  to  show  that 
appellant  then  recognized  the  right  of  the 
water  to  flow  under  the  highway  and  upon 
his  land  Immediately  north  of  it 

"On  a  careful  examination  of  the  whole 
case  we  are  not  prepared  to  say  the  decree 
Is  erroneous.  The  appellant  failed  to  estab- 
lish his  right  to  maintain  the  dam  In  ques- 
tion, and  therefore  his  bill  was  properly  dis- 


missed. Upon  the  cross  bill,  we  think  ap- 
pellee Murray  was  entitled  to  the  relief 
prayed,  and  the  court  properly  granted  it. 
We  find  no  error  In  the  decree  upon  the  ques- 
tion of  costs.  The  decree  will  be  affirmed." 
Concurring  in  the  foregoing  views  and  In 
the  conclusion  above  announced,  we  adopt 
so  much  of  the  opinion  of  the  appellate  court 
as  Is  above  quoted  as  the  opinion  of  this 
court  Accordingly,  the  Judgment  of  the  ap- 
pellate court  Is  affirmed.   Judgment  affirmed. 


(ITS  III.  54E) 

KINGMAN  &  CO.  v.  HANNA  WAGON  CO. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Sales— Action-  for  Noxjlccbftakoe — Evidkmob — 

Mbasuke  op  Damages— Fekfoumakce 

— ApPBAi/— Uetibw. 

1.  Evidence  that  wagons  were  defective  is 
inadmissible  in  an  action  for  nonacceptance  of 
them,  under  a  contract  to  tal:e  a  stated  number, 
as  an  excuse  for  nonacceptance  of  part  of  them 
only. 

2.  Rulings  on  the  admissibility  of  depositions 
cannot  be  reviewed  if  the  depositions  are  not 
set  out  in  the  record. 

3.  The  measure  of  damages  for  nonacceptance 
of  wagons  bargained  and  sold  by  the  manufac- 
turer under  a  contract  for  an  exclusive  right  of 
sale  to  the  trade  is  the  difference  between  the 
cost  of  manufacture  and  the  contract  price. 

4.  The  manufacturer  of  wagons  under  an 
agreement  to  furnish  a  certain  number  at  a 
stated  price  "as  ordered"  need  not  malce  and 
tender  them  if  they  are  not  ordered,  as  a  pre- 
requisite to  bringing  action  for  nonacceptance. 

5.  The  supreme  court  cannot  consider  an  as- 
signment of  error  that  a  verdict  was  excessive 
because  involving  questions  of  fact. 

Appeal  from  appellate  court.  Second  district 
Action  by  the  Hanna  Wagon  Company 
against  Kingman  &  Co.  A  Judgment  for  plain- 
tift  was  affirmed  by  the  appellate  court  (74 
111.  App.  22),  and  defendant  appealed.  Af- 
firmed. 

This  was  an  action  of  assumpsit  commenced 
to  the  February  term,  1897,  of  the  circuit 
court  of  Peoria  county,  by  the  Hanna  Wagon 
Company,  a  corporation  engaged  in  the  manu- 
facture of  farm  wagons  at  Peoria,  III.,  to 
recover  from  Kingman  &  Co.,  also  a  corpora- 
tion, for  the  alleged  breach  of  a  certain  writ- 
ten contract  dated  Decemlser  22,  1892,  and 
modified  by  a  written  contract  dated  March 
22,  1894.  Kingman  &  Co.  was  engaged,  as 
a  dealer,  in  selling  all  kinds  of  farm  imple- 
ments, with  its  principal  place  of  business 
and  office  at  Peoria,  and  with  branch  houses 
at  Kansas  City,  Omaha,  Des  Moines,  and  St 
Louis.  The  material  parts  of  the  contracts, 
so  far  as  it  is  necessary  to  state  them,  are 
substantially  as  follows:  They  provide  that 
Kingman  &  Co.  should  have  the  exclusive  sale 
of  wagons  manufactured  by  Hanna  &  Co.,  In 
the  states  of  Illinois,  Missouri,  Kansas,  Ar- 
kansas, Indian  Territory,  Oklahoma  Territory, 
the  western  half  of  Kentucky,  and  Tennessee, 
Iowa,  and  Nebraska,  the  south  half  of  Minne- 
sota, and  the  south  half  of  South  Dakota. 
Under  this  contract  of  December  22.  1892, 
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appellant  ordered  3,000  wagons  for  the  year 
1893,  viz.  from  February  1,  1893,  to  February 
1,  1894,  and  3,000  for  the  year  1894,  viz.  from 
February  1,  18&4,  to  February  1,  1895,  the 
yearly  quantity  to  be  distributed  as  follows: 
Ftor  the  months  of  February,  March,  and 
April,  600;  for  May,  June,  and  July,  600;  for 
August,  September,  and  October,  900;  for 
November,  December,  and  January,  900. 
These,  under  the  contract,  were  to  be  taken 
In  equal  monthly  deliveries,  as  near  as  possi- 
ble, and  It  was  provided  therein.  In  detail,  for 
the  making  and  delivery  of  the  wagons,  and 
parts  thereof,  on  board  the  cars  at  Peoria;  for 
the  packing  and  marking  of  the  same;  for 
the  furnishing  by  appellee  of  a  good  supply 
of  printed  matter,  and  also  electrotypes  for 
advertising  the  wagons  In  the  territory  as- 
signed; the  prices  and  terms  of  settlement, 
the  settlements  to  be  the  10th  of  each  month 
for  wagons  shipped  the  previous  month.  The 
parties  entered  upon  the  execution  of  the  con- 
tract, but  appellant  took  only  about  one-half 
of  the  number  of  wagons  agreed  upon  for  the 
year  1893  under  the  written  agreement,  and 
appellee  was  claiming  damages  by  reason 
thereof,  and  was  continually  urging  appellant 
to  give  appellee  orders,  as  provided  in  the 
agreement  Finally  the  parties  entered  into 
a  written  contract  March  22,  1894,  modifying 
the  contract  of  December  22,  1892,  and  pro- 
viding that  both  parties  cancel  all  claims 
against  each  other  by  reason  of  any  alleged 
default  or  defaults  up  to  that  time  In  the 
performance  of  the  contract  of  1892,  except  as 
to  repairs  on  wagons  then  out  that  were  de- 
fective. It  was  also  agreed  that  the  wagons 
and  parts  to  be  furnished  by  appellee  should 
be  well  constructed,  of  good  material,  and 
with  all  Improvements  as  proposed,  and  to 
be  well  made  throughout,  and  to  be  flrst-class 
wagons.  By  this  last  contract  and  modlilca- 
tion,  the  wagons  and  parts  were  to  be  fur- 
nished by  appellee  free  on  board  the  cars  at 
Its  factory  as  ordered,  and  that  within  the  ten 
months  from  April  1,  1894,  to  February  1, 
1895,  Kingman  &  Go.  was  to  take  1,500  wag- 
ons in  equal  monthly  Installments,  with  a 
alight  variation,  not  to  exceed  20  per  cent, 
and  500  extra  Cottonwood  boxes,  at  the  prices 
mentioned  in  the  original  contract;  also,  100 
poplar  boxes,  at  a  price  of  $8.50  each,  and,  for 
all  additional  poplar  boxes,  $9  each.  By  the 
terms  of  the  contract,  appellant  should  have 
ordered  and  received  from  appellee,  on  an 
average,  150  wagons  per  month,  and  not  less 
than  130  nor  more  than  180  in  any  one  month 
during  the  period  from  April  1,  1894,  to  Feb- 
ruary 1,  1886;  but  appellant  failed  to  comply 
with  the  contract  in  this  regard.  Appellee,  It 
appears  by  the  evidence,  was  Importuning  ap- 
pellant for  more  orders,  and  urging  it  to  give 
specifications  for  more  wagons  and  more 
tioxes.  Much  correspondence  on  this  matter 
is  found  in  the  record  showing  appellee's 
readinei^s  to  furnish  the  wagons  and  boxes 
provided  by  the  contract.  Of  the  entire  1,500 
wagons  appellant  was  to  take  by  the  terms  of 


the  contract,  it  appears  appellant  ordered  and 
accepted  only  808,  being  G92  short  of  the 
number  It  should  have  taken  within  the  pe- 
riod required  by  the  agreement;  and,  of  the 
wagon  boxes  mentioned,  it  ordered  and  re- 
ceived but  207,  being  393  less  than  the  num- 
ber contracted  for.  The  agreement  also 
provided  that  the  original  contract  should  re- 
main In  full  force  and  effect,  except  as  modi- 
fied by  this  last  agreement.  It  also  appears 
that  after  the  expiration  of  the  contract 
appellant  ordered  and  received  from  the 
Hanna  Wagon  Company  79  wagons;  and 
there  was  a  dispute  as  to  whether  these  last- 
mentioned  wagons  were  delivered  as  a  part 
of  the  1,500  contracted  for  under  the  agree- 
ment of  March  22,  1894.  The  defense 
claimed  that  the  wagons  were  so  defective  as 
to  affect  appellant's  trade,  and  claimed  this  as 
an  excuse  for  not  fulfllllug  the  contract  on 
its  part.  The  case  was  tried  by  a  jury,  and 
a  verdict  was  rendered  in  favor  of  appellee 
for  ?4,545.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  judgment  was  en- 
tered upon  the  verdict  The  case  was  ap- 
pealed to  the  appellate  court  for  the  Second 
district,  which  affirmed  the  Judgment  of  the 
circuit  court;  and  appellant  prayed  an  ap- 
peal to  this  court,  asking  for  the  reversal  of 
the  Judgment  of  the  appellate  court 

Stevens,  Horton  &  Abbott,  for  appellant. 
Winslow  Eivans,  for  appellee. 

PER  CURIAM.  Among  the  errors  assigned 
by  appellant  the  two  principal  ones  relied  up- 
on for  a  reversal  are  the  following:  First,  the 
refusal  of  the  court  to  admit  evidence  as  to 
the  defects  In  certain  wagons  received  and 
paid  for  by  appellant;  and,  second,  the  al- 
leged erroneous  measure  of  damages  adopted 
by  the  trial  court. 

In  determining  whether  the  court  erred  in 
refusing  to  admit  evidence  as  to  defects  In 
certain  wagons  received  and  paid  for  by  ap- 
pellant, it  becomes  necessary  to  know  the  pur- 
pose for  which  the  testimony  was  offered.  It 
does  not  appear  that  It  was  offered  for  the  pur- 
pose of  recoupment,  as  we  do  not  find,  on  ex- 
amination of  the  evidence  in  the  record,  that 
any  offer  or  attempt  to  offer  was  made  by 
appellant  to  show  the  amount  of  damages  it 
had  sustained  by  reason  of  defective  wagons, 
and  there  was  no  evidence  before  the  Jury  by 
which  damages  for  defects  in  wagons  could 
be  ascertained  or  recouped,  but  the  only  pur- 
pose In  offering  It  appears  to  have  been  as  an 
excuse  on  the  part  of  appellant  for  not  order- 
ing the  number  of  wagons  and  boxes  required 
by  the  contract.  We  fail  to  find  any  evidence 
which  shows  that  appellant  repudiated  ths> 
contract  because  of  the  defective  condition  of 
the  wagons;  but  on  the  other  hand,  the  wag- 
ons seemed  to  be  satisfactory,  as  appears  from 
a  letter  of  appellant  to  the  Hanna  Wagon 
Company,  dated  May  7,  1894,  in  which  appel- 
lant says  "that  they  were  keeping  the  wagons 
to  the  front,  and  that  they  gave  very  good 


Digitized  by 


Google 


330 


62  NORTHEASTEBN  RBPORTBR. 


(IlL 


satisfaction,  and  that  they  would  compare  fa- 
vorably with  other  wagons."  It  also- appears 
that  appellant  continued  to  order  and  receive 
wagons  every  month  from  April,  1804,  to  and 
including  January,  1895,  but  not  tne  full  num- 
ber to  be  ordered  by  the  appellant  under  the 
contract  The  reason  appears  to  have  been 
not  so  much  the  defective  condition  of  the 
wagons  as  the  depressed  condition  of  the  mar- 
ket In  a  letter  from  appellant  dated  August 
8, 1894,  to  appeUee,  with  reference  to  the  trade 
In  Iowa,  appellant  says:  "In  fact,  we  posi- 
tively know  that  people  are  not  making  ship- 
ments into  Iowa  quite  largely,  as  there  Is  ab- 
solutely no  trade.  We  have  five  men  on  the 
road  In  this  state  that  are  working  as  hard 
for  business  as  any  one  can,  and  we  know 
also  that  we  are  in  a  position  to  make  Just 
as  good  prices  as  any  one  can  make,  quality 
.of  work  considered;  and  yet  we  are  unable 
to  sell  goods,  for  the  simple  reason  that  all 
dealers  have  some  wagons  in  stock,  and  are 
selling  nothing,  hence  will  not  place  ordei'S  for 
future  use."  Counsel  for  appellant  admit  In 
their  argument  that  the  purpose  In  offering 
this  tesclmony  was  not  to  prove  damages,  as 
appears  from  the  following  language  used: 
"It  was  not  a  question  of  the  amount  of  dam- 
ages caused  appellant,  bnt  claimed  as  an  ex- 
cuse for  a  refusal  to  take  any  more  of  the 
wagons."  Undoubtedly,  appellant  could  have 
refused  to  receive  any  wagons  if  they  were 
defective,  but  It  could  not  continue  to  order 
each  month,  and  receive,  only  a  portion  of  the 
wagons  required  to  be  ordered  and  received 
by  them,  and  claim  the  contract  reschided  as 
to  the  rest  In  Roebllng's  Sons  Oo.  v.  Lock- 
stitch Fence  Co.,  180  111.  660,  22  N.  B.  518, 
this  court  said  (page  666,  130  III.,  and  page 
518,  22  N.  E.):  "One  party  to  a  contract  can- 
not, by  simply  refusing  to  carry  out  his  part 
of  It  compel  the  other  party  to  rescind  It 
llie  latter  has  a  right  to  keep  It  alive  not- 
withstanding such  refusal.  This  doctrine  was 
clearly  announced  in  Kadish  v.  Young,  108 
111.  170."  Appellant,  by  its  own  conduct  kept 
the  contract  alive;  and  It  could  not  under 
the  terms  of  the  contract  refuse  to  take  only 
what  the  demands  of  the  trade  required,  when 
It  had  contracted  to  take  a  certain  number 
during  a  specified  time,  and  to  give  orders 
therefor.  The  court  properly  rejected  the  evi- 
dence for  the  purposes  for  which  It  was  of- 
fered. 

Objection  Is  made  that  the  court  erred  in  ex- 
cluding certain  portions  of  the  depositions  of 
SI.  L.  Carey,  Joshua  A.  Davidson,  C.  H.  Beh- 
rens,  and  Albert  F.  Aufderhelde.  The  por- 
tions of  the  depositions  objected  to  are  very 
imperfectly  set  out  in  the  abstract  and  we 
hav@  been  compelled  to  resort  to  the  record  to 
ascertain  what  was  admitted  and  what  was 
excluded.  Much  of  the  evidence  objected  to 
was  read  to  the  Jury,  and  portions  were  pn^- 
erly  excluded,  for  the  reason  hereinbefore  giv- 
en, and  also  because  the  Inquiries  were  not 
confined  to  the  wagons  In  controversy.  In 
examining  the  record,  we  find  In  the  cross-ex- 


amination of  Carey  cross-lnterrogatorles  from 
49  to  59,  Inclusive,  omitted.  In  the  deposition 
of  Behrens  the  record  says,  "Direct  Interroga- 
tories 31  to  35,  Inclusive,  omitted;"  and  en 
page  187  of  the  record  It  reads,  "The  balance 
of  the  deposition  omitted."  No  reason  Is  giv- 
en why  portions  of  the  depositions  are  omit- 
ted in  the  record.  Non  constat  but  that  the 
portions  omitted  may  have  cured  some  of  the 
excluded  portions  of  the  depositions.  But 
whether  that  is  the  case  or  not  If  appellant 
desired  to  save  the  question  sought  to  be  rais- 
ed, the  entire  depositions  should  have  been  set 
out  in  the  record. 

Were  the  measure  of  damages  adopted  by 
the  court,  and  the  Instructions  given  with 
reference  thereto,  erroneous?  The  basis  of 
the  measure  of  damages  adopted  by  the  trial 
court  Is  contained  In  plaintiff's  seventeenth 
instruction,  which  Is  as  follows:  "If  yon  find, 
from  the  evidence,  that  the  defendant  has 
failed  and  refused  to  take  a  portion  of  the 
wagons  and  extra  boxes  mentioned  in  the 
contract  and  pay  for  the  same,  and  has 
thereby  broken  the  contract  In  evidence,  as 
charged  In  the  declaration,  then  the  plaintiff 
is  entitled  to  recover  damages  in  this  case 
from  the  defendant  for  breach  of  such  con- 
tract and  for  failure  to  take  and  pay  for  the 
wagons  and  e^tra  boxes  in  question.  The 
measure  of  the  plaintiff's  damages  In  snch 
case  is  the  difference  between  what  It  would 
cost  the  plaintiff  to  make  and  deliver  such 
wagons  and  extra  boxes,  and  the  price  which 
the  defendant  agreed,  in  and  by  its  contract, 
to  pay  the  plaintiff  therefor;  and,  whatever 
the  evidence  shows  the  amount  of  these  dam- 
ages to  be,  it  Is  your  duty  to  assess  the  same 
In  favor  of  the  plaintiff."  Appellant  con- 
tends that  the  proper  measure  of  damages 
was  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place 
of  delivery.  This,  undoubtedly.  Is  the  gen- 
eral rule  under  a  contract  to  deliver  goods  at 
a  certain  price,  and  when  the  purchaser  re- 
fuses to  accept  and  pay  for  them,  because 
the  seller  may  take  his  goods  Into  the  mar- 
ket and  obtain  the  current  price  for  them; 
yet  where,  from  the  nature  of  the  articles, 
there  is  no  market  on  which  the  articles  can 
be  sold,  this  rule  is  not  applicable.  Leake, 
Oont  p.  1060.  The  rule  contended  for  by  ap- 
pellant is  not  applicable  to  the  facts  in  this 
case.  The  contract  provided  that  appellant 
should  take  1,500  Hanna  wagons  between 
March  22,  1884,  and  February  1,  1895,  In 
equal  monthly  deliveries  from  April  Ist  to 
that  time.  Appellant  under  the  contract 
had  the  exclusive  right  to  sell  Hanna  wagons 
of  the  Hanna  Wagon  Company's  manufac- 
ture In  the  states  of  Illinois,  Missouri,  Tennes- 
see, Iowa,  Nebraska,  Kansas,  Arkansas,  In- 
dian Territory,  Oklahoma  Territory,  and  oth- 
er states.  Thus,  appeUee  had  no  market 
where  it  could  sell  the  wagons.  If  appellee 
had  not  contracted  Its  entire  product  to  ap- 
pellant, but  had  been  manufacturing  and  sell- 
ing to  others  at  the  same  time  It  was  deliv- 
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ering  to  appellant,  then  there  would  have 
been  a  market  to  which  It  might  have  resort- 
ed, and  a  different  question  would  have  been 
presented.  In  .Leake,  Oont.  pp.  1058,  1060, 
It  Is  said  the  doctrine  of  measuring  damages 
by  the  market  price  applies  only  where  there 
Is  a  market  for  goods  of  the  description,  to 
which  the  buyer  or  seller  may  resort  to  buy 
or  sell,  and  prevent  further  damages  accru- 
ing, and  that.  If  there  be  no  such  market, 
the  further  consequences  have  to  be  consid- 
ered In  measuring  damages.  Appellee  could 
not  go  Into  the  market  at  Peoria,  where  the 
wagons  were  to  be  delivered  under  the  con- 
tract, without  abajQdonlng  as  well  as  violat- 
ing its  contract  with  appellant,  for  appellant 
had  the  exclusive  sale  of  these  wagons  In 
Illinois.  Appellant  was  in  default  It  was 
the  duty  of  appellant  to  give  orders,  with 
specifications  for  the  wagons  and  boxes,  as 
it  required  them,  under  the  terms  of  the  con- 
tract; and  It  should  have  ordered  the  entire 
1,500  in  equal  monthly  deliveries  before  Feb- 
ruary 1,  1895.  This  It  did  not  do,  though 
frequently  requested  by  appellee  to  give  It 
orders  and  specIficatlonB  for  wagons  and 
boxes.  By  reason  of  appellant's  conduct,  ap- 
pellee being  ready,  willing,  and  able  to  com- 
ply with  the  terms  of  the  contract,  appellee 
was  excused  from  actually  making  the  wag- 
ons and  boxes,  and  tendering  tbem  to  appel- 
lant, before  bringing  Its  action  for  damages 

In  Hinckley  v.  Steel  Co.,  121  U.  S.  264,  7 
Sup.  CI  875,  the  defendant,  Hinckley,  agreed, 
In  writing,  to  purchase  6,000  gross  tons  ot 
steel  rails  of  the  Pittsburg  Bessemer  Steel 
Company.  Said  rails  were  "to  be  made  .of 
the  best  quality  of  Bessemer  steel,  and  to 
be  subject  to  inspection  as  made  and  shipped, 
and  to  be  well  straightened  and  free  from 
flaws,  and  to  be  drilled  as  may  be  directed." 
The  price  to  be  paid  by  defendant,  Hinckley, 
was  $58  net  per  ton.  The  defendant  refused 
to  give  directions  for  drilling,  and  by  repeat- 
ed statements  of  defendant  that  he  was  not 
ready  to  give  drilling  directions,  and  not 
ready  to  use  them,  the  plaintiff  postponed  and 
delayed  rolling  any  of  the  rails  until  after 
the  time  prescribed  for  their  delivery  under 
the  contract,  and,  when  formally  requested 
to  furnish  drilling  directions,  he  informed  the 
plaintiff  that  he  should  decline  to  take  any 
rails  under  the  contract  The  court  held— 
First,  the  defendant  was  liable  in  damages 
for  a  breach  of  the  contract;  second,  that 
the  plaintiff  was  excused  from  actually  man- 
ufacturing the  rails  and  tendering  them  to 
the  defendant;  third,  that  the  measure  of 
damages  was  the  difference  between  the  cost 
per  ton  of  making  and  delivering  the  rails,  and 
the  $58,  the  contract  price.  The  court  dted 
approvingly  the  cases  of  Masterson  v.  Mayor, 
etc.,  7  HIIL  61;  U.  S.  v.  Behan,  110  U.  S.  338, 
4  Sup.  Ct  81;  TJ.  S.  V.  Speed,  8  Wall.  77. 

In  Masterson  v.  Mayor,  etc.,  7  Hill,  61,  the 
plaintiff,  on  the  26th  day  of  January,  1836^ 


had  contracted  with  the  defendant  to  furnish 
and  deliver,  at  the  site  of  the  city  hall,  in  the 
city  of  Brooklyn,  all  the  marble  that  might  be 
required  for  building  the  city  hall,  according  to 
certain  plans  and  specifications,  and  In  con- 
formity with  such  drawings,  molds,  and  pat- 
terns as  should  be  from  time  to  time  furnish- 
ed by  the  architect  Plaintiff  furnished  a  por- 
tion of  the  marble,  and  received  pay  for  it; 
but  defendant  suspended  operations  upon  the 
building  in  1837,  for  want  of  funds,  and  re- 
fused to  receive  any  more  materials  of  the 
plaintiff,  ffadugh  the  latter  was  ready  and 
willing  to  perform.  An  action  was  brought 
In  1840  against  the  defendant,  founded  upon 
the  breach  of  contract,  which  occurred  in 
1837.  The  court  said:  "The  contract  here 
Is  for  the  delivery  of  marble  wrought  hi  a 
particular  manner,  so  as  to  be  fitted  for  use 
in  the  erection  of  a  certain  building.  The 
plaintiffs  claim  is  substantially  one  for  not 
accepting  goods  bargained  and  sold,— as  much 
so  as  If  the  subject-matter  of  the  contract 
had  been  bricks,  rough  stone,  or  any  other 
article  of  commerce  use"d  In  the  process  of 
building.  The  only  difficulty  or  embarrass- 
ment in  applying  the  general  rule  grows  out 
of  the  fact  that  the  article  In  question  does 
not  appear  to  have  any  well-ascertained  mar- 
ket value.  But  this  cannot  change  the  prin- 
ciple which  must  govern,  but  only  the  mode 
of  ascertaining  the  actual  value,  or,  rather, 
the  cost  to  the  party  producing  it  Where 
the  article  has  no  market  value,  an  investi- 
gation into  the  constituent  elements  of  the 
cost  to  the  party  who  has  contracted  to  fur- 
nish it  becomes  necessary,  and  that,  compared 
with  the  contract  price,  will  afford  the  meas- 
ure of  damages.  The  Jury  will  be  able  to 
settle  this  upon  evidence  of  the  outlays, 
trouble,  risk,  etc.,  which  enter  into  and  make 
up  the  cost  of  the  article  in  the  condition  re- 
quired by  the  contract,  at  the  place  of  deliv- 
ery. If  the  cost  equals  or  exceeds  the  con- 
tract price,  the  recovery  will,  of  course,  be 
nominal;  but,  if  the  contract  price  exceeds 
the  cosi  the'  difference  will  constitute  the 
measure  of  damages." 

Under  the  authorities  herein  cited,  and  the 
facts  In  this  case,  the  rule  adopted  by  the 
circuit  court  for  ascertaining  the  measure  of 
damages  was  the  correct  one. 

We  have  not  considered  each  specific  objec- 
tion made  to  the  ruling  of  the  court  on  1n- 
structlotts,  but  what  has  been  said  covers  the 
substantial  objections  made  to  the  ruling  of 
the  court  on  instructions. 

The  contention  that  the  verdict  was  ex- 
cessive and  erroneous  cannot  be  properly  ad- 
dressed to  this  court,  as  It  necessarily  In- 
volves questions  of  fact  which  the  statute 
has  withdrawn  from  our  appellate  Jurisdic- 
tion. Railroad  Co.  v,  Bldrldge,  151  111.  542, 
38  N.  £.  246.  Finding  no  material  error  in 
the  record,  the  Judgment  of  the  appellate 
court  will  be  affirmed.    Judgment  affirmed. 
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SLOCTTM  ▼.  HAGAMAN  et  al. 

(Supreme  Court  of  liUnoia.    Dec.  21,  1898.) 

Appeal  —  Cross  Ekbors — Wills— Cosstructioh. 

1.  B7  failing  to  assign  cross  error,  a  defend- 
ant in  error  estops  liimself  from  objecting  to 
the  decree. 

2.  A  will  gave  certain  specific  bequests,  and 
gave  testator's  widow,  in  lieu  of  dower  or  oth- 
er statutory  provision,  certain  property  in  fee, 
and  a  stated  annuity.  It  created  another  annu- 
ity to  commence  on  his  widow's  death,  and  di- 
rected the  sale  of  non  income  bringing  property, 
and  prohibited,  during  the  widow^  life,  the  sale 
of  property  bringing  income.  The  possession 
and  profits  of  certain  income-bringing  property 
disposed  of  by  the  will  were  withheld  from  the 
devisees  until  after  the  widow's  death.  The 
widow  renounced  the  will,  and  elected  to  take 
under  the  statute  as  a  surviving  widow.  Beld, 
that  the  residuary  legatees  were  entitled  to  a 
distribution  immediately  on  the  widow's  elec- 
tion, since  it  accelerated  the  residuum. 

Error  to  superior  court,  Cook  county;  H.  M. 
Shepard,  Judge. 

Bill  by  Almlra  A.  Hagaman  and  others 
against  James  E.  Slocum  and  others.  Decree 
for  complainants,  and  Slocum  brings  error. 
Affirmed. 

Wilson,  Moore  &  Mdlralne,  for  plaintiff  in 
error.  William  D.  Washburn,  for  defendant 
in  error  Charles  FItzSImons,  executor  and 
trustee.  P.  W.  Sullivan,  for  defendant  in  er- 
ror Catherine  H.  Ashley.  T,  A.  Moran,  for 
certain  defendants  in  error. 

IrlAGRUDER,  J.  This  is  a  bUl,  filed  in  the 
superior  court  of  Cook  county  on  June  23, 
1897,  by  the  defendant  in  error  Almlra  Ann 
Hagaman,  widow  of  Benjamin  Hagaman,  de- 
ceased, who  died  at  Chicago  on  December  9, 
1894,  testate,  leaving  no  children  or  descend- 
ants of  a  child,  but  leaving,  him  surviving, 
his  said  widow,  .ind  two  sisters,  and  certain 
nephews  and  nieces,  children  of  his  deceased 
brothers.  The  defendants  to  the  bill  were 
said  nephews  and  nieces  and  sisters,  and  cer- 
tain devisees  and  legatees  under  the  will,  and 
certain  persons  holding  Incumbrances  upon 
portions  of  the  property.  The  bill  was  filed 
for  partition  and  for  a  construction  of  the 
will.  The  decree,  entered  In  the  court  below 
appears  to  have  been  entered  by  con'sent, 
and  In  pursuance  of  a  stipulation  entered  Into 
by  all  the  parties,  except  the  plaintiff  in  error 
herein,  James  E,  Slocum,  executor  and  trustee 
under  the  will  The  present  writ  of  errof 
lias  been  sued  out  by  Slocum  alone,  as  such 
executor  and  trustee,  for  the  puriwse  of  re- 
viewing the  decree  entered  below.  The  will 
was  dated  October  6, 1888,  and  a  codicil  there- 
to was  dated  April  19,  1892,  The  will  and 
codicil  were  admitted  to  probate  In  the  pro- 
bate court  of  Cook  county  on  December  27, 
1894.  Robert  C.  GIvens.and  the  plaintiff  In 
error,  James  E,  Slocum,  were  appointed  ex- 
ecutors by  the  will,  but  GIvens  failed  to 
qualify,  and  letters  testamentary  were  Issued 
to  Slocum  alone.  By  the  terms  of  the  will 
the  testator,  Benjamin  Hagaman,  gives  and 
devises  to  his  wife,  Almlra  Ann  Hagaman, 


in  fee,  certain  stores  and  lots  of  land  known 
as  "104  and  106  South  Water  Street,  In  Chi- 
cago," and  also  $4,000  per  annum,  payable 
quarterly  from  and  after  the  date  of  the 
testator's  decease,  so  long  as  she  may  live. 
The  testator  also  wills  and  bequeaths  to  his 
wife  all  of  the  household  goods  and  furniture, 
and  everything  in  the  house  in  which  they 
lived;  and  he  recites  that  his  bequests  and 
devises  to  his  wife  "are  in  lieu  of  any  and 
all  dower,  widow's  award,  and  of  aU  other 
claim  or  claims,"  The  will  provides  for  the 
payment  of  $500  per  annum  to  each  of  the 
two  sisters  of  the  deceased,  as  long  as  they 
respectively  live;  and  also  the  sum  of  ?800 
per  annum  after  the  death  of  his  wife  to  a 
certain  adopted  daughter,  named  Katie  D. 
Hagaman,  afterwards  married  to  Herbert  M. 
Ashley,  and  called  In  the  record  Catherine 
H,  Ashley.  On  January  6,  1895,  the  widow 
filed  in  the  probate  court  her  wrltten_  renunci- 
ation of  any  devise  or  provision  made  for  her 
by  the  will,  thereby  renouncing  all  claim  to 
the  benefit  of  any  jointure  given  or  assured 
to  her  in  lieu  of  dower,  or  of  any  devise  or 
other  provision  made  to  her  by  said  will; 
and  elected  to  take.  In  lieu  thereof,  her  dower 
and  legal  share  in  the  estate  of  ber  husband. 
On  June  10,  1896,  she  filed  in  the  probate 
court  her  written  election,  as  surviving  wife 
of  Benjamin  Hagaman,  to  have  (in  lieu  ot 
dower  in  said  estate,  and  of  any  share  of  per- 
sonal estate  therein,  which  she  might  be  en- 
titled to  take  with  dower,  and  in  lieu  of  aO 
the  provisions  made  for  her  in  the  will),  ab- 
solutely and  in  her  own  right,  one-half  of 
all  the  real  and  personal  estate  ttelonglng  to 
the  estate,  which  should  remain  after  the 
payment  of  all  jtist  debts  and  claims  against 
the  estate.  The  widow  averred  in  her  bill 
that  by  virtue  of  said  election  and  renunci- 
ation she  was  entitled  to  one-half  of  all  the 
real  and  personal  estate  belonging  to  her 
husband's  estate,  and,  In  addition  thereto,  to 
her  widow's  award.  The  bill  also  avers  that 
the  title  to  the  other  undivided  one-half  of 
the  real  estate  was  devised  by  implication  to 
the  executors  therein,  and  was  held  by  the 
said  James  E.  Slocum,  executor  and  trustee, 
who  was  made  party  defendant  to  the  bill. 
Besides  the  lands  left  by  the  testator  in  the 
state  of  Illinois,  he  owned  lands  in  several 
other  states  of  the  Union.  The  will  provided 
that,  after  the  demise  of  the  testator's  wife, 
and  as  soon  as  it  could  be  done  at  fair  prices, 
his  property  should  be  sold,  and  the  proceeds 
thereof 'divided  pro  rata  among  his  nephews 
and  nieces  and  his  said  adopted  daughter, 
share  and  share  alike;  and  that,  should  any 
of  his  nephews  and  nieces  die  before  such 
division,  leaving  children,  such  child  or  chil- 
dren should  be  entitled  to  the  share  of  the 
parent  The  bill  alleged  that  the  renuncia- 
tion by  the  widow  of  the  provisions  of  the 
will  accelerated  the  residuary  estate.  The 
decree  entered  by  the  court  below  directed 
a  partition  and  distribution  of  the  estate,  not- 
withstanding the  fact  that  the  widow  was 
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still  living,  npon  tbe  ground  that  the  estate 
of  the  nephews  and  nieces  had  been  acceler- 
ated by  the  renunciation  by  the  widow  of 
the  provisions  made  for  her  In  the  will.  The 
decree  also  ordered  that  the  widow  should 
receive  Mie-half  of  the  proceeds  of  sale  ot 
the  real  estate,  owned  by  the  testator  out- 
side of  the  state  of  Illinois. 

.Vfter  the  present  writ  of  error  was  sued 
out  from  this  court,  and  on  December  14, 
1S97,  the  death  of  the  widow,  Almlra  Ann 
Hagaman,  was  suggested,  she  having  died 
on  November  17, 1897,  at  Chicago.  Upon  mo- 
tion of  the  solicitor  of  record,  who  had  ap- 
peared for  her  in  this  court,  Charles  Fllz- 
SimoBS,  executor  and  trustee  under  her  last 
will  and  testament,  was  substituted  as  de- 
fendant In  error  for  the  said  Almlra  Ann 
Hagaman,  and  entered  his  appearance  herein. 
Charles  FltzSlmons,  the  executor  and  trustee 
under  the  will  of  Mrs.  Hagaman,  deceased,  has 
entered  a  motion  to  dismiss  the  present  writ 
of  error,  alleging.  In  support  of  said  motion, 
that  the  death  of  Mrs.  Hagaman,  prior  to 
the  death  of  any  of  the  nephews  and  nieces 
who  are' beneficiaries  under  the  will  of  Ben- 
jamin Hagaman,  has  removed  the  question  of 
acceleration  from  the  consideration  of  this 
court,  and  that  there  is  now  no  question  be- 
fore this  coTart  for  adjudication. 

The  motion  to  dismiss  the  writ  of  error  is 
not  opposed  by  the  plaintiS  In  error,  Slocum, 
tbe  executor  under  the  will  of  Benjamin 
Hagaman,  deceased.  The  only  opposition  to 
the  dismissal  of  the  writ  of  error  seems  to 
be  made  by  counsel  representing  some  of  the 
nephews  and  nieces  who  were  defendants  be- 
low. These  nephews  and  nieces  consented  to 
the  entry  of  the  decree  entered  by  the  trial 
court.  They  have  assigned  no  cross  errors 
in  this  court  They  are,  therefore,  estopped 
from  alleging  any  objections  to  the  decree. 
A  dismissal  of  the  writ  of  error  would  leave 
the  decree  standing  in  the  court  below  as  it 
was  there  entered,  so  that  such  dismissal 
would  operate  to  secure  the  same  result  as 
would  follow  from  an  affirmance  of  the  de- 
cree. A  decision  by  this  court  that  acceler- 
ation was  produced  by  the  renunciation  of 
the  widow  necessarily  leads  to  an  afflrmance 
of  the  decree  below,  without  considering  any 
of  tbe  other  findings  of  the  decree. 

Upon  the  face  of  the  will,  the  distribution 
of  tbe  estate  was  to  be  made  at  the  death  of 
the  widow,  but  the  court  below  held  that  the 
division  and  distribution  of  the  estate  could 
take  place  at  once,  as  though  the  widow  had 
died,  upon  the  ground  that  the  right  and 
power  of  the  trustee  to  sell  and  convey  the 
estate,  and  to  divide  and  distribute  the  pro- 
ceeds thereof,  had  been  accelerated.  Inas- 
much as  it  appears  that  the  widow  has  died, 
the  period  for  the  distribution  of  the  estate 
under  the  terms  of  the  will  has  arrived, 
whether  tben  was  any  such  acceleration  as 
Is  claimed,  or  not 

The  only  party  prosecuting  the  present 
writ  of  error  Is  the  plaintiff  in  error,  Slocum, 


the  trustee  and  executor  under  the  will  of 
Benjamin  Hagaman,  deceased.  Counsel  for 
plaintiff  in  error  say:  "If  the  decree  of  the 
court  was  correct  in  finding  that  the  estate 
of  the  remainder-men  was  accelerated  by  the 
renunciation  of  the  widow,  no  other  parties 
have  any  beneficial  Interest  In  the  estate, 
and  the  trustee  would  not  represent  any  In- 
terest not  present  in  court,  and  satisfied  with 
the  decree,  and  would  have  no  duty  to  per- 
form, except  to  carry  Into  effect  the  decree 
as  rendered.  •  •  •  The  question  as  to  the 
Interest  of  the  widow  in  the  proceeds  of  the 
lands  outside  of  the  state  of  Illinois  arises 
only  in  the  event  that  this  court  shall  hold 
that  no  acceleration  was  produced  by  the  re- 
nunciation of  the  widow."  In  other  words, 
the  parties  btiow,  Interested  in  the  estate, 
and  all  of  whom  are  of  age,  made  a  stipula- 
tion, which  was  Introduced  In  evidence  be- 
fore the  master,  and  therein  consented  to 
the  entry  of  a  decree,  by  the  terms  of  which 
the  proceeds  of  the  sale  of  the  lands  outside 
of  Illinois  were  to  be  divided  equally  be- 
tween the  widow  on  the  one  side,  and  the 
nephews  and  nieces  and  adopted  daughter  on 
the  other  side.  The  slaters  and  adopted 
daughter  agreed  to  take  certain  specified 
sums  In  lieu  of  the  annuities  granted  to  them 
by  the  will,  and  the  widow  agreed  to  pay 
these  sums  out  of  her  share  of  the  estate. 
A  settiement  was  also  made  satisfactory  to 
all  parties  with  certain  devisees,  named  in 
the  will,  who  are  the  children  of  one  Oage, 
living  in  the  state  of  Iowa.  It  thus  appears 
that  there  is  nothing  In  the  decree  entered 
below  of  which  either  the  plaintiff  In  error 
or  any  of  the  defendants  in  error  can  com- 
plain, if  the  decree  of  the  court  below  was 
correct  in  finding  that  the  renunciation  of 
the  widow  worked  an  acceleration  of  the  re- 
mainders. 

It  se^ns  to  be  settied  by  the  weight  of  au- 
thority that  "where  the  widow,  who  has 
been  given  a  life  Interest  under  the  will,  re- 
nounces and  elects  to  take  her  dower  or  the 
statutory  allowance  Instead,  her  renuncia- 
tion works  an  extlaguishment  of  her  life  es- 
tate, and  accelerates  the  rights  of  the  second 
taker."  Fox  v.  Rumery,  68  Me.  121;  Dean 
v.  Hart  62  Ala.  310;  20  Am.  &  Bng.  Enc. 
Law,  pp.  895,  897,  and  cases  cited  In  note  3. 
The  doctrine  of  acceleration  proceeds  upon 
the  supposition  that,  though  the  ulterior  de- 
vise is  in  terms  not  to  take  effect  In  posses- 
sion until  the  decease  of  the  prior  devisee,  if 
tenant  for  life,  yet  that,  In  point  of  fact,  it 
is  to  be  read  as  a  limitation  of  a  remainder 
to  take  effect  in  every  event  which  removes 
the  prior  estate  out  of  the  way.  1  Jarm. 
Wills,  539:  Blatchford  v.  Newberry,  99  111. 
11.  Whether  the  life  estate  is  determined 
by  a  revocation,  or  by  death,  or  by  the  re- 
nunciation of  the  widow,  or  by  any  other 
circumstance,  which  puts  the  life  estate  out 
of  the  way,  the  remainder  takes  effect,  hav- 
ing only  been  postponed  in  order  that  the 
life  estate  might  be  given  to  the  life  ten- 
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ant  Blatchford  T.  Newberry,  supra.  In 
the  case  of  Blatchford  v.  Newberry,  snpra, 
we  held  that  the  doctrine  was  founded  upon 
the  presumed  Intention  of  the  testator  that 
the  remainder-man  should  take  on  the  faU- 
ore  of  the  previous  estate,  notwithstanding 
the  prior  donee  may  be  still  alive;  and  that 
the  doctrine  was  to  be  applied  In  promotion 
of  the  presumed  intention  of  the  testator, 
and  not  for  the  purpose  of  defeating  bis  In- 
tention. Where  the  intention  of  the  testa- 
tor Is  that  the  remainder  should  not  taJke  ef- 
fect till  the  expiration  of  the  life  of  the  prior 
donee,  the  remainder  will  not  be  accelerated. 
Id. 

The  question,  then,  arises  In  this  case, 
whether  the  testator,  Benjamin  Hagaman, 
postponed  the  Interests  of  his  nephews  and 
nieces  and  adopted  daughter  because  of  the 
income  which  his  wife  was  to  have  for  her 
life,  and  in  order  that  she  might  have  such 
income  for  life.  Upon  examination  of  the 
whole  will,  we  are  of  the  opinion  that  the 
postponement  of  the  division  of  the  estate 
until  the  death  of  the  widow  was  for  the 
purpose  of  securing  her  Income  during  her 
life,  and  that,  when  she  renounced  the  pro- 
visions of  the  will,  and  took  absolutely,  as 
her  own  property,  one-half  of  the  testator's 
realty  and  one-half  of  his  personalty,  the 
reason  for  the  postponement  of  the  period  of 
distribution  no  longer  existed;  and  It  was 
proper  to  make  such  distribution  as  though 
the  widow  bad  died.  In  the  seventh  clause 
of  the  will  the  testator  directs  that  none  of 
the  property  "bringing  Income,"  belonging  to 
his  estate,  should  be  sold  during  the  life  of 
his  wife,  except  the  Dakota  farm  and  lands. 
By  bis  codicil  he  increased  the  annuity  to  be 
paid  to  his  wife  from  $4,000  per  year  to 
$5,000  per  year.  The  same  restriction  as  to 
the  sale  of  lands  not  bringing  income  does 
not  exist  in  the  will.  The  annuity  of  $800 
per  year  to  be  paid  to  his  adopted  daughter 
is  not  to  be  paid  until  after  the  death  of  his 
wife.  By  the  fourth  clause  of  the  will  cer- 
tain children  of  one  Qage  are  to  have  a  cer- 
tain block  of  buildings  \n  Fargo,  D.  T.,  but 
they  are  not  to  come  into  possession  or  enjoy- 
ment thereof,  or  of  the  rents.  Issues,  and  in- 
come thereof,  until  aftir  the  death  of  his 
wife;  and  the  possession,  care,  management, 
and  control  of  said  property  are  given  to  his 
executors,  or  the  survivor  of  them,  until  the 
decease  of  his  wife.  These  and  other  provi- 
sions of  the  will  Indicate  that  the  chief  care 
of  the  testator  was  to  keep  his  estate  in  such 
condition  that  an  income  should  be  derived 
therefrom  for  the  benefit  of  bis  wife  during 
her  life.  Therefore,  when,  by  the  renuncia- 
tion of  the  widow,  the  income,  provided  for 
by  the  will,  could  no  longer  be  paid,  It  was 
not  necessary  to  postpone  the  vesting  of  the 
remainders  until  the  expiration  of  her  life. 
We  are,  therefore,  of  the  opinion  that  the 
court  below  decided  correctly  in  holding  that 
the  doctrine  of  acceleration  was  applicable 
under  the  terms  of  the  present  will,  and  un- 


der the  clrcomstances  already  detailed.  Ac- 
cordingly, the  decree  of  the  superior  court  of 
Cook  county  is  affirmed.     Decree  affirmed. 


a76  lU.  576) 
PEOPLE  ex  rel.  GREEN  v.  BOARD  OF 

COM'RS  OF  COOK  COUNTY  et  al. 

(Supreme  Conrt  of  Illinois.    Dec.  21,  1898.) 

Handauds— Taxation— Rbview  ot  AssKssiiBNTfl 

— CONSTKUCTIOS   OF  STATDTE. 

1.  To  entitle  the  petitioner  to  mandamns,  he 
must  show  not  only  a  clear  right  to  the  act 
sought  to  be  enforced,  bnt  the  defendant  most 
have  the  power  to  do  the  act. 

2.  If  the  act  sought  to  be  enforced  by  man- 
damus is  judicial  and  discretionary  in  its  char- 
acter, the  court  wUl  only  compel  the  defendants 
to  act,  but  never  compel  them  to  decide  in  a 
particular  manner. 

3.  Where  a  public  officer  or  tribunal  is  gnilty 
of  so  gross  an  abuse  of  discretion  or  evasion 
of  duty  as  to  amount  to  a  virtual  refusal  to 
perform  the  act  enjoined,  or  to  act  at  all  in 
contemplation  of  law,  mandamus  will  afford  a 
remedy. 

4.  By  a  demurrer  to  a  petition  for  mandamns, 
defendants  admit  that  ail  allegations  therein 
which  are  well  pleaded  are  true. 

5.  Where  petitioner's  lands  are  assessed  300 
per  cent,  higher  than  lands  in  the  same  neigh- 
borhood, and  the  board  of  commissioners  on 
appeal  overrule  his  objection  without  consid- 
eration, and  without  giving  counsel  an  oppor- 
tunity to  be  heard,  there  is  such  an  abuse  of 
discretion  that  mandamus  will  be  awarded  to 
compel  a  proper  review  if  the  board  have  au- 
thority to  review  assessments. 

6.  The  revenue  law  of  1872  (Rev.  St.  c.  120, 
i  97)  provides  that  the  county  board,  at  a 
meeting  held  the  second  Monday  in  July,  shoU 
review  assessments.  Hie  law  of  July  1,  1898 
(section  4l),  provides  that  county  boards  who 
have  heretofore  acted  as  boards  of  review  shall 
not  hereafter  have  such  power,  and  that  the 
boards  of  review  therein  provided  for  shall 
meet  as  soon  thereafter  as  practicable,  not  later 
than  the  second  Monday  In  July,  and  enter  up- 
on the  discharge  of  their  duties.  Section  32 
provides  that  in  counties  containing  125,000  or 
more  inhabitants  a  board  of  review  shall  be 
elected  at  the  regular  election  in  1898,  their 
term  of  office  to  commence  January  1,  1899. 
Held,  that  the  act  of  1898  abolished  the  coun- 
ty board  of  review  in  such  counties  for  the  pe- 
riod of  six  months,  and  the  act  could  not  be 
construed  to  mean  that  the  retiring  board 
should  hold  over  from  July  1,  1898,  to  January 
1,  1899,  under  section  6o,  providing  that  the 
old  law  should  be  in  force  except  as  by  the  new 
law  is  otherwise  provided. 

7.  Rev.  St.  c.  131,  {  1,  par.  17,  provides  that 
the  word  "hereafter"  shall  mean  any  time  aft- 
er the  day  on  which  a  statute  takes  effect. 
The  revenue  law  of  1888  (section  41)  provides 
that  county  boards  shall  not  hereafter  have 
certain  powers  of  review.  Const,  art.  4,  {  13, 
provides  that  no  act  of  the  general  assembly 
shall  take  effect  until  the  1st  day  of  July  next 
after  Its  passage,  etc.  Hdd,  that  after  July  1, 
1898.  the  authority  of  the  county  boards  of  re- 
view ceased. 

8.  The  revenue  law  of  1888  is  constitutional, 
though  it  takes  away  from  property  owners  in 
counties  of  over  126.000  inhabitants  the  right 
to  an  appeal  to  the  county  board  of  review  in 
cases  of  unjust  assessment  for  the  year  1888. 
as  a  party  has  not  a  vested  right  in  an  appeal 
unless  guarantied  by  the  constitution. 

9.  Whether  the  revenue  law  of  1898  is  con- 
stitutional in  its  provision  in  section  51,  giving 
the  state  board  of  equalization  power  to  raise 
the  assessments  of  counties,  cannot  affect  the 
constitutionality  of  the  law  in  relation  to  boards 
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of  rerle-w  for  counties,  as  the  proTiBons  are  en« 
tirely  separable. 

10.  The  provisiwi  of  the  revenue  law  of  1808 
for  a  board  of  review  in  countieg  of  125,000  or 
more  population  different  from  those  in  other 
perta  of  the  state  does  not  violate  the  rule  of 
uniformity  in  taxation. 

11.  The  provision  of  the  revenue  law  of  1808 
for  a  board  of  review  in  counties  of  125,000  or 
more  inhabitants  different  from  the  rest  of  the 
state  does  not  violate  the  provision  of  Const, 
art  4,  S  22,  forbidding  the  passage  of  special 
laws  regulating  township  and  county  affairs. 

12.  lie  provision  of  the  revenue  law  of  1808 
for  a  board  of  review  in  counties  of  125,000 
or  more  inhabitants  different  from  the  rest  of 
the  state  does  not  violate  the  provision  of  Const, 
art.  10,  {  7,  that  the  affairs  of  Cook  county  shall 
be  managed  by  a  board  of  commissioners  con- 
sisting of  15  persons. 

13.  The  provision  of  the.  revenue  law  of  1808, 
changing  the  duty  of  the  township  assessor, 
does  not  invade  the  constitutional  rights  of 
township  organizations,  since  the  whole  modus 
operandi  of  township  organizations  is  given  to 
the  legislature. 

Original  i>etltion  for  mandamns  on  relation 
of  Hetty  H.  R.  Green  against  the  board  of 
commissioners  of  Cook  county  and  others. 
Writ.denled. 

This  is  an  original  proceeding  in  this  conrt 
by  the  people,  on  the  relation  of  Hetty  H.  B. 
Green,  to  obtain  a  writ  of  mandamus  to  com- 
pel the  board  of  commissioners  of  Cook  count; 
to  act  as  a  county  board  of  review  to  review 
the  assessments  for  1808  on  certain  property 
of  the  petitioner  situated  In  the  town  of  Lake, 
in  said  county,  and  particularly  described  In 
the  petition.  The  petition  states  that  Cook 
county  is  organized  under  the  township  organ- 
ization laws  of  the  state,  and  that  the  town  of 
Lake  la  one  of  the  towns  of  said  county.  It 
then  sets  out  the  substance  of  sections  86  and 
07  of  the  revenue  act  of  1872  (Rev.  St.  1874, 
c.  120),  relating  to  the  review  of  the  assess- 
ments of  the  town  assessor  by  the  town  board 
of  review,  and,  on  appeal  from  the  finding  of 
such  board,  by  the  county  board  of  review; 
among  other  things,  that  the  county  board 
shall  revise  and  correct  the  assessment  on  such 
property  concerning  which  the  owner  or  his 
agent  has  made  application  to  the  town  board 
to  have  the  same  revised,  and  has  given  notice 
in  writing  to  the  town  board  that  he  will  ap- 
peal from  its  decision  to  the  county  board  If 
It  sliail  appear  that  the  same  has  been  assessed 
higher  in  proportion  than  other  lands  in  the 
same  neighborhood,  and  make  such  reduction 
in  said  assessment  as  shall  be  Just  and  right 
The  petitioner  further  alleges  that  the  assessor 
of  the  town  of  Lake,  In  making  the  valuations 
or  assessments  upon  her  property  for  1808, 
fraudulently  and  unlawfully  discriminated 
against  and  overvalued  her  said  property,  and 
valued  the  same,  and  each  tract  thereof,  great- 
ly higher  than  other  lands  in  the  same  neigh- 
borhood, to  wit,  an  average  of  at  least  300 
per  cent,  higher  than  other  lands  of  equal  val- 
ue adjoining  and  contiguous  to  and  in  the 
^me  neighborhood  as  her  said  property.  She 
further  alleges  that  she  duly  complained,  in 
writing,  to  the  town  tward  of  review  of  the 
town  of  Lake,  and  duly  urged  such  complaint 


at  the  meeting  of  sudi  town  board  held  ac- 
cording to  law  on  the  fourth  Monday  of  June, 
1808,  and  that  said  town  board  overruled  her 
application  and  objections,  whereupon  she  gave 
notice  in  writing,  according  to  law,  to  said 
town  board,  that  she  would  appeal  from  its 
decision  to  the  county  board  of  Cook  county; 
that  afterwards  she  died  her  objections  In  writ- 
ing before  said  county  board  on  the  second 
Monday  of  July,  1808,  and  that  such  objec- 
tions were  referred  to  the  finance  committee 
of  the  board,  which  committee  reported  that, 
according  to  an  opinion  rendered  by  the  county 
attorney,  the  powers  of  the  county  board  aa 
a  board  of  review  had  been  taken  away  by 
the  provisions  of  the  new  revenue  law  In  force 
July  1,  1888,  and  that  no  action  could  be  taken 
by  the  board  in  the  matters  complained  of,  and 
recommended  that  the  petition  be  placeil  on 
file,  which  report  was  adopted  by  the  county 
board  at  a  meeting  held  July  25,  1808,  but  the 
board  declined  to  entertain  her  complaint,  and 
refused  to  revise  and  correct  said  assessments; 
that  It  was  the  duty  of  said  county  board  to 
do  the  acts  which  it  so  refused  to  do,  and  that 
the  performance  of  such  duty  was  an  absolute 
vested  right  in  said  petitioner  under  the  reve- 
nue act;  that  on  the  presentation  of  the  report 
of  the  finance  committee  counsel  for  petitioner 
appeared  before  the  county  board,  and  object- 
ed to  the  adoption  of  the  report,  and  stated 
that  he  stood  ready  to  urge  her  objections, 
which  right  was  denied  him.  Petitioner  fur- 
ther alleges  that  she  is  advised  that  the  new 
revenue  law,  approved  February  25,  1808,  in 
force  July  1,  1808,  does  not,  in  fact,  deprive 
the  county  board  of  the  right  and  duty  to  act 
upon  said  appeals  from  tiie  town  board,  as 
directed  by  the  revenue  act  of  1872;  that  she 
served  notice  in  writing  on  the  board  of  com- 
mlsstoners  of  Cook  county  on  September  23, 
1808,  that  she  would  apply  to  this  court,  on 
the  first  day  of  the  October  term,  1888,  for 
a  writ  of  mandamus  to  compel  such  board 
to  review  said  assessments;  that  after  the 
service  of'  such  notice,  at  a  meeting  of  the 
board  held  September  26,  1888,  the  county  at- 
torney rendered  a  certain  opinion  to  said  board, 
stating  that,  in  case  the  mandamus  suit  should 
be  successful,  the  board  would  be  required  to 
consider  the  complaints  heretofore  filed,  but,  if 
the  new  law  should  be  Interpreted  by  the  court 
according  to  its  expressed  terms,  the  board 
would  not  be  required  to  take  any  action,  and 
that,  if  the  board  acted  on  such  complaints, 
their  action  would  then  be  null,  and  any  chan- 
ges made  would  be  set  aside  by  a  court  of 
chancery,  but,  If  it  should  be  held  that  the  new 
law  does  not,  for  the  present,  repeal  the  old 
law,  then  such  action  of  the  board  would  be 
legal  and  valid;  that  the  county  board  there- 
upon adopted  certain  resolutions,  which  are  as 
follows:  "Whereas,  the  assessments  of  tax- 
able property  In  each  and  all  of  the  several 
towns  of  Cook  county,  as  made  by  the  assess- 
ors in  said  towns,  have  been  returned  to  this 
board  for  its  action  thereon;  and  whereas.  It 
appears  to  this  board  that  the  said  assessments 
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are  just  and  equitable,  and  that  the  assessment 
in  each  town  bears  a  Just  relation  to  all  the 
towns  In  the  county:  therefore,  be  it  resolved, 
that  the  several  complaints  and  objections  to 
the  assessment  of  property  heretofore  filed 
with  this  board  be,  and  the  same  are  hereby, 
overruled  and  denied,  and  that  the  said  as- 
sessments as  returned  by  the  assessors  In  each 
and  all  of  the  towns  of  Cook  county  be  ap- 
proved, and  the  same  are  hereby  declared  to 
be  the  assessments  for  the  year  A.  D.  1898." 
The  petitioner  further  alleges  that  said  reso- 
lutions and  action  of  the  county  board  were 
and  are  merely  colorable,  without  considera- 
tion of  the  merits  of  petitioner's  complaints  and 
objections  to  the  assessments  upon  her  prop- 
erty, and  without  notice  to  her  or  her  coun- 
sel, and  without  consideration  of  any  of  the 
matters  touched  upon  in  such  resolutions,  and 
not  a  compliance  with  the  requirements  of 
said  section  97;  that  the  board,  in  and  by 
said  action,  did  not  In  fact  revise  and  correct 
the  assessments  upon  her  said  property,  and 
that  said  action  was  and  is  nugatory,  and  of 
no  effect,  and  was  had  and  tal^en  for  the  pur- 
pose of  evading  the  plain  duty  of  said  board 
In  that  behalf;  and  that,  unless  said  board 
be  compelled  to  review  and  correct  said  assess- 
ments, the  property  of  petitioner  will  not  be 
assessed  in  proportion  to  its  value,  as  guaran- 
tied by  the  constitution,  and  the  same  will  be 
assessed  higher  In  proportion  than  other  lands 
In  the  same  neighborhood,— all  of  which  will 
work  great  and  Irreparable  hardship  to  the 
petitioner.  The  petition  prays  for  a  writ  of 
mandamus  to  be  directed  to  said  board  of 
commissioners  of  Ck>ok  county,  commanding  it 
to  review  the  assessment  upon  the  premises 
aforesaid,  and  correct  the  same  as  shall  appear 
to  be  just.  In  conformity  with  said  section  97, 
and  to  ascertain  and  equalize  the  valuation 
among  all  the  towns  of  Cook  county,  and  to 
do  all  other  acts  and  things  devolving  upon 
them  under  said  section  97.  To  this  petition 
the  defendants  interposed  a  general  demurrer, 
and  the  issue  presented  is  one  of  law, 

Stlllman  &  Martyn,  for  petitioner.  Robert 
S.  lies,  Co.  Atty.,  and  Frank  L.  Shepard,  Asst 
Co.  Atty.,  for  defendants. 

CARTBB,  O.  J.  (after  stating  the  facts).  It 
is  well  settled  that  to  entitle  the  petitioner  to 
the  writ  of  mandamus  the  petitioner  must 
show  not  only  a  clear  right  to  the  acts  sought 
to  be  enforced,  but  the  defendants  must  have 
the  right  by  law  to  do  such  acts,  and.  If  the 
action  required  is  judicial  and  discretionary  In 
Its  nature,  the  court  will  only  compel  them  to 
act,  but  never  compel  them  to  decide  In  a 
particular  manner.  In  Illinois  State  Board  of 
Dental  Examiners  v.  People,  123  111.  227, 13  N. 
E.  201,  this  court  said  (page  241.  123  lU.,  and 
page  202.  13  N.  E.):  "If  a  discretionary  power 
is  exercised  with  manifest  injustice,  the  courts 
are  not  preclnded  from  commanding  its  due 
exercise.  They  will  Interfere  where  it  Is  clear- 
ly shown  that  the  discretion  is  abused.    Such 


abuse  of  discretion  will  be  controlled  by  man- 
damus. A  public  oflScer  or  inferior  tribunal 
may  be  guilty  of  so  gross  an  abuse  of  discre- 
tion or  such  an  evasion  of  positive  duty  as  to 
amount  to  a  virtual  refusal  to  perform  the 
duty  enjoined,  or  to  act  at  all  in  contempla- 
tion of  law.  In  such  a  case  mandamus  will 
afford  a  remedy.  Tapp.  Hand.  19,  66;  Wood, 
Mand.  64;  Commissioners  v.  Lynah,  2  McCord, 
170;  People  v.  Perry,  13  Barb.  206;  Arberry 
v.  Beavers,  6  Tex.  457." 

Defendants,  having  demurred  generally, 
have  thereby  admitted  that  all  the  material 
allegations  in  the  petition  which  are  welt 
pleaded  are  true.  It  Is  admitted,  then,  that 
petitioner's  property  was  valued  by  the  as- 
sessor of  the  town  of  Lake  greatly  higher  than 
other  lands  in  the  same  neighborhood  of  equal 
value  adjoining  and  contiguous  to  the  same, 
and  that  on  appeal  from  the  town  board  of 
review  to  the  county  board  of  review  the  coun- 
ty board  first  refused  to  act  on  the  complaint 
of  petitioner  on  the  ground  of  lack  of  power, 
and  afterwards,  on  being  advised  by  Its  at- 
torney as  to  the  effect  of  its  action  In .  case 
Its  view  of  the  law  should  not  be  sustained, 
adopted  certain  resolutions  finding  the  assess- 
ments just  and  equitable  and  overruling  and 
denying  petitioner's  complaints  and  objections; 
that  such  action  was  without  consideration  of 
the  merits  of  petitioner's  complaints  and  ob- 
jections to  the  assessments  upon  her  property, 
and  without  consideration  of  any  of  the  mat- 
ters touched  upon  In  the  resolutions,  and  that 
the  board  did  not.  In  fact,  thereby  revise  and 
correct  the  said  assessments.  It  Is  also  alleged 
In  the  petition  that  such  action  was  merely 
colorable,  and  was  taken  for  the  purpose  of 
evading  the  plain  duty  of  the  board  In  the 
premises.  While  these  are,  of  course,  mere 
conclusions  of  the  pleader,  still  we  are  of  the 
opinion  that  the  admitted  facts  lead  to  no  other 
conclusion,  and  that,  under  the  rule  laid  down 
above,  the  action  of  the  board.  If  it  had  power 
to  review  the  assessment,  was  so  gross  an 
abuse  of  discretion,  and  such  an  evasion  of 
positive  duty,  as  to  amount  to  a  virtual  refusal 
to  perform  the  duty  enjoined,  or  to  act  at  all 
In  contemplation  of  law,  and  that  mandamus 
will  afford  a  remedy  If  the  board  had  the  legal 
power  to  do  the  act  sought  to  be  compelled  by 
the  petitioner.  Counsel  for  defendants  have 
pointed  out  several  alleged  defects  in  the  peti- 
tion for  mandamus,  but  we  are  of  the  opinion 
that  the  allegations  are  sufficient  upon  general 
demurrer. 

It  is  contended  by  defendants  that  the  act 
entitled  "An  act  for  the  assessment  of  proper- 
ty and  providing  the  means  therefor,  and  to 
repeal  a  certain  act  therein  named,"  approved 
February  25,  1898,  in  force  July  1,  1898,  and 
generally  known  as  the  "New  Revenue  Law." 
took  away  their  right  to  act  as  a  county  boaii 
of  review,  existing  under  the  act  entitled  "An 
act  for  the  assessment  of  property  and  for  J2ie 
levy  and  collection  of  taxes,"  approved  March 
30,  1872,  in  force  July  1,  1872,  and  known  as 
the  "Old  Revenue  Law."    If  this  contention 
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Is  correct,  the  writ  cannot  be  awarded.  The 
old  revenue  law  provides  in  section  86,  as 
amended  in  1891,  that  all  "property  whereof 
the  owner  or  his  agent  has  made  application  to 
the  town  board  to  have  the  assessment  on  the 
same  revised,  as  provided  by  this  section,  and 
has  given  notice  in  writing  to  said  board  that 
be  will  appeal  from  its  decision  to  the  county 
board,  shall  be  subject  to  complaint  to  the 
county  board,  and  the  county  board  shall  re- 
vise and  correct  the  assessment  upon  the  same 
npon  application  of  the  owner  or  his  agent,  as 
provided  by  section  97  of  this  act;  and  if  it 
shall  appear  that  the  same  has  been  assessed 
higher  In  proportion  than  other  lands  in  the 
same  neighborhood,  the  county  board  shall  re- 
vise and  correct  the  same  and  make  such  re- 
daction in  said  assessment  as  shall  be  Just  and 
right."  Section  97  provides,  among  other 
things,  that  "the  comity  board,  at  a  meeting 
to  be  held  for  the  purpose  contemplated  In  this 
section,  on  the  second  Monday  in  July,  annual- 
ly, after  the  return  of  the  assessment  books, 
shall—  »  •  *  Second,  on  the  application  of 
any  person  considering  himself  aggrieved, 
•  •  •  review  the  assessment  and  correct  the 
same  as  shall  appear  to  be  Just."  The  new 
revenue  law  provides,  in  section  41,  that  "the 
township  supervisors,  township  assessors  and 
township  clerks  who  have  heretofore  acted  as 
the  town  boards  of  review  in  their  respective 
townships,  and  the  connty  boards,  shall  not 
hereafter  have  the  power,  as  such  board  of  re- 
view, to  assess,  equalize,  review  or  revise  th& 
assessment  of  property.  The  boards  of  review 
herein  provided  for  shall  meet  as  soon  after 
the  taking  effect  of  this  act  as  shall  be  prac- 
ticable, not  later  than  the  second  Monday  of 
July,  and  shall  thereupon  at  once  enter  upon 
the  discharge  of  their  duties."  Other  sections 
of  the  new  revenue  law  provide  for  a  board 
of  review,  and  section  32  provides  that  In 
counties  containing  125,000  or  more  inhabitants 
the  board  of  review,  consisting  of  three  per- 
sons, shall  be  elected  at  the  regular  county 
election  in  the  year  1898,  their  term  of  offlcfe 
to  commence  January  1,  1899.  It  will  thus 
be  seen  that  section  41  enacts  that  "the  county 
boards  shall  not  hereafter  have  the  power,  as 
such  board  of  review,  to  assess,  equalize,  re- 
view or  revise  the  assessment  of  property,"  and 
that  the  boards  of  review  provided  for  shall 
meet  as  soon  after  the  taking  effect  of  the  act 
as  practicable;  and  section  32  enacts  that  the 
term  of  the  board  of  review  of  Cook  coimty 
'  shall  commence  January  1,  1899.  The  new 
revenue  law  was  in  force  July  1,  1898,  and 
there  is,  therefore,  a  period  of  six  months  un- 
provided for.  If  it  was  the  intention  of  the 
legislature  that  the  power  of  the  old  Iraard  of 
review  should  absolutely  cease  on  July  1, 1898. 
No  such  difficulty  can  occur  in  other  counties, 
for  in  those  under  towpship  organization  and 
having  less  than  125,000  inhabitants  the  clerk 
of  the  county  court,  the  chairman  of  the  coun- 
ty board,  and  some  citizen  resident  of  the 
connty,  appointed  by  the  county  Judge  on  or 
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before  June  Ist  of  each  year,  are  made  the 
board  of  review,  and  in  counties  not  under 
township  organization  the  board  of  county 
commissioners  Is  constituted  such  board  of  re- 
view. In  the  latter  class  of  counties  the 
board  was  in  existence  July  1,  1898,  and  In 
the  second  class  the  clerk  of  the  county  court 
and  the  chairman  of  the  county  board  were  In 
office,  and  the  county  Judge  conld  have  ap- 
pointed the  third  member  as  soon  as  the  law 
took  effect.  Not  so,  however,  with  the  new- 
ly-created board  of  review  for  Cook  county. 

It  is  contended  by  counsel  for  the  petition- 
er that  the  proper  construction  of  the  act  Is 
that  the  old  board  of  review  for  Cook  coun- 
ty has  the  power  to  act  as  a  l>oard  of  review 
until  the  new  board  shall  come  into  being, 
because  section  55  of  the  new  revenue  law 
provides  that  "all  the  provisions  of  the  gen- 
eral revenue  law  In  force  prior  to  the  taking 
effect  of  this  act  shall  remain  in  force  and 
be  applicable  to  the  assessment  of  property 
and  collection  of  taxes,  except  in  so  far  as 
by  this  act  is  otherwise  expressly  provided." 
Our  attention  Is  also  called  to  the  seven- 
teenth paragraph  of  section  1  of  chapter  131 
of  the  Revised  Statutes,  which  provides  that 
"the  word  'heretofore'  shall  mean  any  time 
previous  to  the  day  on  which  the  statute 
takes  effect,  and  the  word  'hereafter'  at  any 
time  after  such  day."  Section  41  provides 
that  the  county  boards  shall  not  hereafter 
have  certain  powers  of  review.  Construing 
this  by  the  provisions  Just  quoted.  It  means 
that  they  shall  not  have  such  powers  at  any 
time  after  the  day  on  which  the  statute 
takes  effect  Section  13  of  article  4  of  the 
constitution  provides  that  "no  act  of  the 
general  assembly  shall  take  effect  until  the 
first  day  of  July  next  after  Its  passage,"  ex- 
cept, of  course,  in  case  of  emergency,  etc. 
Section  41  provides  that  the  county  boards 
shall  not  hereafter  have  power  as  boards  of 
review.  Still,  It  is  provided  In  section  31 
that  the  board  of  county  commissioners  in 
counties  not  under  township  organization 
shall  constitute  the  board  of  review.  In  the 
old  revenue  law  all  these  various  governing 
boards  of  the  counties,  by  whatever  name 
called,  are  styled  "county  boards,"  and  these 
boards  of  connty  commissioners  are  there- 
fore Included  in  the  term  "county  boards," 
employed  In  section  41,  which  takes  away 
the  powers  of  review  which  they  had  under 
the  old  law;  but  as  section  31  of  the  new 
law  expressly  constitutes  them  boards  of  re- 
view, they  still  are  boards  of  review,  but  act 
under  the  new  law  Instead  of  the  old.  The 
second  Monday  of  July  was  the  time  fixed 
for  the  meeting  of  the  boards  of  review  un- 
der the  old  revenue  law,  and  the  new  law 
provides  that  they  shall  meet  as  soon  after 
the  taking  effect  of  the  act  as  shall  be  prac- 
ticable, not  later  than  the  second  Monday  of 
.Tuly.  The  new  act  plainly  provides  boards 
of  review  for  every  county  In  the  state,  but, 
after  taking  away  the  power  of  the  Cook 
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connty  board  to  act  after  July  1,  1898,  has 
made  no  provision  for  any  board  to  act  In 
Its  place  until  the  new  board  assumes  office 
January  1,  1899.  Section  38  of  the  new  act 
provides  that  the  board  of  review  shall  com- 
plete Its  work  on  or  before  September  7th 
annually,  and  shall  attach  to  each  of  the 
assessment  books  an  affidavit,  signed  by  at 
least  two  members  of  the  board,  stating,  in 
substance,  that  the  assessed  values  are,  in 
their  opinion,  a  Just  and  equal  assessment  of 
such  property  for  purposes  of  taxation,  and 
contains  this  proviso:  "That  in  counties  con- 
taining 125,000  or  more  inhabitants  the  board 
of  review  shall  also  meet  from  time  to  time, 
and  whenever  necessary,  to  consider  and  act 
upon  complaints  and  to  further  revise  the 
assessment  of  real  property  as  may  be  Just 
and  necessary." 

It  Is  clear  that  the  Cook  county  board  had 
no  power  to  hear  the  complaints  of  the  x>etl- 
tioner,  and  review  the  assessment,  as  re- 
quested by  lier,  for  all  such  power  ceased 
on  the  Ist  day  of  July,  when  the  new  act 
took  effect,  unless,  as  contended  by  the  peti- 
tioner, the  new  act  la  unconstitutional;  and 
this  brings  us  to  a  consideration  of  that  ques- 
tion raised  by  the  petitioner.  It  is  contend- 
ed that  the  new  law  Is  unconstitutional,  be- 
cause it  deprives  the  taxpayer  of  the  means 
of  securing  a  proportionate  assessment  for 
the  year  1898  by  taking  away  from  the  coun- 
ty board  the  jurisdiction  to  review  and  equal- 
ize the  assessments  for  that  year,  and  pro- 
viding no  other  body  with  power  to  do  so; 
because  It  confers  Improper  powers  on  the 
state  board  of  equalization;  because  the 
methods  of  taxation  established  by  It  are 
not  uniform  throughout  the  state;  because 
It  takes  some  of  the  management  of  county 
affairs  out  of  the  hands  of  the  board  of  coun- 
ty commissioners,  to  whom  the  same  Is  com- 
mitted by  section  7  of  article  10  of  the  con- 
stitution; because  it  is  special  legislation 
regulating  county  and  township  affairs;  and 
because  It  destroys.  In  effect,  township  or- 
ganizations relating  to  the  assessment  of 
property  without  a  vote  of  the  people,  as  re; 
quired  by  section  6  of  article  10  of  the  con- 
stitution. These  are,  substantially,  the 
grounds  on  which  counsel  base  their  conten- 
tion that  the  statute  is  unconstitutional. 
Section  1  of  article  9  of  the  constitution, 
so  far  as  applicable  to  the  act  under  consid- 
eration, provides:  "The  general  assembly 
shall  provide  such  revenue  as  may  be  need- 
ful, by  levying  a  tax,  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax 
In  proportion  to  the  value  of  his,  her  or  its 
property,  such  value  to  be  ascertained  by 
some  person  or  persons  to  be  elected  or  ap- 
pointed In  such  manner  as  the  general  as- 
sembly shaU  direct,  and  not  otherwise." 
This  section  commits  the  whole  matter  of  de- 
termining how  property  shall  be  assessed  for 
taxes  to  the  discretion  of  the  general  assem- 
bly, only  prescribing  that  the  valuation  must 


be  made  by  persons  elected  or  appointed  as 
the  legislature  shall  direct,  and  the  taxes 
shall  be  proportionate  to  the  value  of  the 
property.  There  Is  no  provision  for  any  board 
of  review  In  this  section  of  the  constitution, 
and  they  are  pure  creatures  of  the  statute. 
The  old  revenue  law,  In  counties  under  town- 
ship organization,  provided  for  two  boards, 
of  review,— the  town  board  and  the  county 
board;  but  in  counties  not  under  township 
organization  it  provided  for  but  one, — the 
county  board,— and  for  railroad  corporations 
It  provided  for  no  board  of  review  or  appeal 
at  all,  the  whole  matter  having  been  com- 
mitted by  the  statute  to  the  state  board  of 
equalization.  That  such  assessment  by  the 
state  board  of  equalization  Is  constitutional 
was  held  in  Porter  v.  Ralbroad  Co.,  76  lU. 
561,  and  no  appeal  lies  from  It  East  St. 
Louis  C.  Ry.  Ca  v.  People,  119  U.  182,  10 
N.  E.  397.  Although  the  power  of  the  coun- 
ty board  of  Cook  county  to  review  and  cor- 
rect the  assessment  of  1898  has  been  taken 
away,  still  the  powers  of  the  town  board  for 
1898  remained  unaffected,  as  its  meeting  was 
held  before  July  1,  1808,  and  the  petitioner 
did,  as  a  matter  of  fact,  make  application  to 
the  town  board  for  a  review  and  correction 
of  her  assessment  which  was  denied,  and 
of  which  no  complaint  is  made.  Nor  can 
the  contention  be  sustained  that  the  peti- 
tioner had  a  vested  right  In  the  appeal  to 
tlie  county  board  which  could  not  be  taken 
away.  It  is  well  settled  that  no  one  has  a 
vested  right  In  a  mode  of  procedure,  nor  In 
a  right  of  appeal,  unless  secured  by  the  con- 
stitution. Holcombe  v.  People,  79  m.  409. 
Whether  the  provision  of  section  61  of  the 
new  revenue  act  giving  the  state  board  of 
equalization  power  to  raise  the  assessment 
in  any  county,  not  to  exceed  10  per  cent  of 
the  total  assessed  value  of  all  property  In 
the  state,  is  constitutional  or  not,  is  foreign 
to  the  questions  Involved,  and  need  not  be 
determined  here.  Even  If  such  clause  were 
unconstitutional,  it  could  not  affect  the  other 
provisions  of  the  act  as  it  Is  entirely  sepa- 
rable from  them. 

There  is  no  merit  In  the  contention  that 
the  new  act  violates  the  requirement  of  uni- 
formity In  taxation.  The  uniformity  requir- 
ed is  secured  when  the  method  is  uniform 
as  to  the  class  upon  which  it  operates.  Por- 
ter V.  Railroad  Co.,  supra;  Coal  Co.  v.  Fin- 
len,  124  111.  666,  17  N.  B.  11.  The  new  law 
divides  the  counties  into  classes  for  the  pur- ' 
poses  of  assessment  for  taxation,  and  Is  uni- 
form In  its  methods  of  procedure  as  to  each 
class.  The  old  law  did  the  same,  making  a 
difference.  In  some  respects,  between  coun- 
ties under  township  organization  and  those 
not  under  township  organization.  Both  laws 
prescribe  a  uniform  rule  for  valuation 
throughout  the  state,  only  varying  the  per- 
sonnel of  the  officers  to  suit  the  exigencies 
and  conditions  of  the  different  classes  of 
coimtles.    It  is  contended  that  this  act  vio- 
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lates  section  22  of  article  4  of  the  constltn- 
tion,  forbidding  tlie  passage  of  any  special 
laws  regulating  county  and  township  affairs. 
The  tltie  of  the  act  is,  "An  act  for  the  as- 
sessment of  property  and  providing  the 
means  therefor,"  etc.  It  does  not  purport 
or  attempt  to  regulate  county  and  township 
affairs,  but  the  sole  object  of  the  act  is  to 
provide  means  for  the  assessment  of  prop- 
erty, and  it  cannot  be  said  that  by  doing  so 
the  legislature  has  attempted  to  regulate  the 
county  and  township  affairs  of  any  county 
or  township  by  a  special  law,  as  the  act  is 
applicable  to  the  whole  state,  and  for  the 
purpose  of  facilitating  and  regulating  assess- 
ments so  that  they  shall  be  uniform  and 
more  satisfactory  than  heretofore  has  classi- 
fied the  counties  of  the  state.  See,  also. 
People  T.  Onahan,  170  lU.  449,'  48  N.  E.  1003. 

Another  objection  is  that  the  provisions 
establishing  the  new  board  of  review  for 
Cook  county  are  in  conflict  with  the  provi- 
sions of  section  7  of  -article  10  of  the  consti- 
tution, providing  that  the  county  affairs  of 
Cook  county  shall  be  managed  by  a  board  of 
commissioners  of  15  persons.  The  power  to 
direct  in  what  manner  the  assessments  for 
taxes  shall  be  made,  and  to  designate  the 
officers  who  shall  make  such  assessments,  is 
conferred  on  the  legislature  by  the  constitu- 
tion, and  the  exercise  of  this  power  is  not 
restricted  In  any  way.  We  are  of  the  opin- 
ion that  the  legislature  has  full  power  to 
designate  what  officer  or  officers  shall  make 
the  assessments,  and  that  it  is  not  restricted, 
in  the  exercise  of  such  power,  by  section  7 
of  article  10,  to  any  particular  body,  officer, 
or  officers.  There  are  matters  In  connection 
with  the  raising  of  the  revenue  that  have 
never  been  committed  to  the  county  board; 
for  instance,  the  assessment  of  railroads  for 
the  purposes  of  taxation,  the  fixing  of  the 
rate  of  taxation  for  state  purposes,  and  oth- 
ers. In  fact,  most  of  the  machinery  by 
which  the  revenue  Is  raised  is  not  under  the 
control  of  the  county  boards.  There  is  here 
no  invasion  by  the  legislature  of  the  power 
of  the  county  board  of  Cook  county  to  man- 
age the  county  affairs  of  such  county. 

The  objection  that  the  new  revenue  law  Is 
In  confiict  with  the  provisions  as  to  town- 
ship organization  is  untenable.  The  whole 
modus  operandi  of  township  organization  is 
committed  to  the  legislature,  the  constitu- 
tion prescribing  no  particular  form  or  offi- 
cfTS,  and  the  legislature  has  the  power  to 
fix  and  limit  the  powers  of  the  township  offi- 
cers, and  to  modify  them  at  will.  To  say 
thal^  because  the  duties  of  the  township  as- 
sessor are  changed  by  the  new  revenue  law, 
therefore  township  organization  has  been  de- 
stroyed without  a  vote  of  the  people  on  the 
subject,  is  entirely  without  foundation.  The 
whole  scheme  of  township  organization  still 
remains.  But  neither  the  town  board  nor 
the  county  bsard  could  act  as  a  board  of  re- 
view after  the  new  revenue  law  took  effect. 


The  demurrer  to  the  petition  must  be  sus- 
tained, and  the  vrrit  of  mandamus  denied. 
Writ  denied. 

(177  lU.  68) 
BAKTLETT  v.  CICERO  LIGHT,  HEAT  & 
POWEK  CO. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

COBFOBATIONS — BeCEIVEKB— TORTS— LlABILITT    OF 
COMPANT. 

Where  the  net  income  derived  from  the 
business  of  a  corporation  during  the  receiver- 
ship is  diverted  from  the  payment  of  the  op- 
erating expenses,  and  applied  to  the  permanent 
improvement  of  the  corporate  property,  and 
the  receiver  is  discharged  and  the  property  turn- 
ed over  to  the  corporation,  it  is  liable  for  torts 
occurring  during  the  receivership,  to  the  ex- 
tent of  the  net  mcome  so  applied. 

Appeal  from  appellate  court.  First  district 
Action  by  Edward  BarUett,  administrator 
of  the  estate  of  Edward  Bartlett,  Jr.,  de- 
ceased, against  the  Cicero  Light,  Heat  &  Pow- 
er Company.  A  judgment  for  defendant  was 
affirmed  by  the  appellate  court  (69  111.  App. 
676),  and  plaintiff  appeals.     Reversed. 

This  is  an  action  begun  In  the  circuit  court 
of  Cook  county  on  December  10,  1896,  by 
plaintiff  in  error  against  tiie  defendant  In 
error  to  recover  damages  for  the  death  of 
plaintiff's  Intestate,  alleged  to  have  occurred 
through  the  negligence  of  the  defendant  in 
error,  as  set  up  in  the  declaration.  The  dec- 
laration consists  of  three  counts.  In  each  of 
whidi  It  is  alleged  that  plaintiff's  Intestate 
came  to  his  death  while  in  the  employment 
of  a  receiver  who  was  in  control  of  the  plant 
of  the  defendant  in  error.  A  demurrer  was 
filed  to  the  original  declaration,  and  sustained. 
To  the  amended  declaration  a  demurrer  was 
also  filed  and  sustained.  Plaintiff  elected  to 
stand  by  the  amended  declaration,  and  there- 
upon Judgment  was  entered  In  favor  of  de- 
fendant in  error  for  costs.  An  appeal  was 
taken  from  this  judgment  to  the  appellate 
court,  where  the  Judgment  of  the  circuit 
court  was  affirmed.  The  present  appeal  is 
prosecuted  from  such  judgment  of  affirmance. 
The  declaration  alleges  that  on  and  before 
December  27,  1893,  the  defendant  below,  the 
Cicero  Light,  Heat  &  Power  Company,  the 
defendant  in  error  here,  was  a  corporation 
organized  under  the  laws  of  Illinois,  and  en- 
gaged In  the  business  of  supplying  electric 
light,  and  constructing  and  selling  electrical 
machines,  and  conducting  an  electrical  plant 
near  Austin,  In  Cook  county,  in  which  were 
run  engines  of  great  power,  and  dynamos  for 
the  generation  of  electricity,  from  which  were 
conducted  wires  charged  with  powerful  cur- 
rents; that  on  September  30,  1893,  in  the 
case  of  the  American  Trust  &  Savings  Bank 
against  the  Cicero  Light,  Heat  &  Power  Com- 
pany, the  superior  court  of  Cook  county  ap- 
pointed C.  S.  Burton  receiver  of  said  com- 
pany; that  said  receivership  continued  until 
May  25,  1894,  when  the  receiver  was  dis- 
charged by  a  stipulation  between  the  parties 
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to  the  suit,  and  -was  directed  to  turn  over  all 
the  property  and  assets  of  the  company  to 
the  company  itself;  that  the  cause  In  which 
the  receiver  was  appointed  was  then  dis- 
missed without  costs;  that  on  December  27, 
1893,  the  plaintiff  in  error's  Intestate,  Edward 
J.  Bartlett,  Jr.,  a  lad  of  17  years  of  age,  was 
employed  by  the  receiver  and  his  agents  to 
do  work  in  the  electrical  plant;  that  the  said 
Edward  J.  Bartlett,  Jr.,  was  Inexperienced  In 
the  work  of  an  electrician,  and  In  the  labor 
and  services  required  In  the  plant;  that  the 
plant  was  a  dangerous  place  for  one  so  inex- 
perienced 111  such  labor  and  services;  that  the 
defendant  in  error,  before  the  appointment  of 
the  receiver,  had  placed  in  Its  plant  defective 
and  Improperly  constructed  machinery,  in  the 
selection,  procurement,  and  setting  up  oi 
which  proper  care  had  not  been  exercised; 
that  said  defective  machinery  was  being  run 
and  propelled  in  said  plant  by  the  receiver 
and  his  employes  at  the  time  of  the  killing 
of  plaintiff's  Intestate;  that  through  the  neg- 
ligence of  defendant  in  error,  and  its  Im- 
proper conduct,  carelessness,  and  reckless- 
ness, the  said  Edward  J.  Bartlett,  Jr.,  came 
into  contact  with  a  wire  charged  with  a  pow- 
erful current  of  electricity,  and  received  there- 
from such  an  electrical  shock  that  he  was 
then  and  there  killed.  The  allegations  above 
set  forth  are  those  of  the  first  count  in  the 
amended  declaration.  The  second  count  fur- 
ther avers  that  it  was  the  duty  of  the  em- 
ployers of  the  deceased  to  see  to  it  that  be 
was  not  exposed  to  danger  arising  from  the 
structure  of  the  building  or  machinery,  or 
the  nature  of  the  business  conducted  there- 
in, which  an  older  and  more  experienced 
operative  of  ordinary  intelligence  and  expe- 
rience would  perceive,  and  to  give  him  suffi- 
cient Instruction  to  enable  him  to  avoid  dan- 
ger and  perils,  the  nature  of  which  he  did 
not  know  or  could  not  properly  appreciate, 
if  he  did  nominally  know,  and  to  which  a 
prudent  and  right-minded  master  would  not 
have  allowed  him  to  be  exposed;  that  his 
employers  neglected  their  duty,  and  did  not 
properly  look  out  for  him  and  give  him  the 
instructions  above  referred  to,  but  allowed 
him  to  remain  alone  in  a  room  where  there 
were  engines,  dynamos,  unprotected  fly 
wheels  and  wires,  charged  with  powerful  cur- 
rents of  electricity;  that  his  death  was  not 
caused  by  his  own  fault  or  negligence,  or  that 
of  any  of  his  fellow  servants,  but  solely  by 
the  carelessness  and  negligence  of  the  said 
receiver  and  his  agents.  The  third  count,  in 
addition  to  the  averments  in  the  other  counts, 
further  avers  that  the  receiver  and  his  agents, 
for  whose  acts  and  conduct  In  the  control 
of  the  business  of  the  company  the  company 
was  responsible,  so  negligently  managed  said 
plant  and  the  machinery  therein  that  thereby 
the  deceased  came  in  contact  with  one  of  the 
live  wires  therein,  and  received  the  shock 
which  caused  his  death.  All  the  counts  of 
the  amended  declaration  contain  the  allega- 
tion quoted  in  the  opinion. 


James  A.  FuUenwider  and  Cyrus  J.  Wood, 
for  appellant  Cutting,  Castle  &  Williams, 
for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  main  question  presented  by  the  demurrer 
to  the  amended  declaration  in  the  present 
case  is  this:  Where  a  corporation  has  been 
placed  In  the  hands  of  a  receiver,  and  an 
injury  or  death  has  been  caused  by  the  negli- 
gence of  the  receiver  while  he  is  operating 
the  property  of  the  corporation,  and  where 
by  stipulation  between  the  parties  the  re- 
ceiver is  discharged,  and  the  property  is  re- 
stored to  the  possession  of  the  corporation, 
can  the  corporation  Itself  be  held  liable  for 
damages  for  the  injury  so  received  during 
the  receivership?  As  a  general  rule,  a  cor- 
poration, while  its  property  is  in  the  bands 
of  a  receiver,  has  no  control  over  either  the 
receiver  or  his  servants,  and,  therefore,  in 
the  absence  of  any  liability  imposed  by  stat- 
ute, is  not  responsible  for  the  negligence  or 
torts  of  the  employes  of  the  receiver,  and 
no  suit  for  damages  occasioned  thereby  can 
be  maintained  against  the  corporation  itself. 
But  there  is  an  exception  to  this  rule  which 
will  be  hereafter  stated.  The  amended 
declaration  in  this  case  contains  the  follow- 
ing averment:  "And  the  plaintiff  avera  fur- 
ther that  durhig  the  receivership  the  said  re- 
ceiver had  the  entire  management  and  con- 
trol of  the  business  of  the  defendant  com- 
pany, collected  large  sums  due  It,  sold  its 
bonds  and  other  property,  and  applied  the 
receipts  to  the  running  of  the  business  of  the 
company  and  to  the  improvement  and  bet- 
terment of  the  company's  property,  and  that 
the  said  property  at  the  close  of  the  receiver- 
ship was,  without  reservation,  turned  back 
into  the  possession  of  the  company."  We  do 
not  deem  It  necessary  to  discuss  any  other 
of  the  points  made  or  questions  raised  by 
counsel,  except  that  suggested  by  the  aver- 
ment of  the  declaration  above  quoted.  In 
view  of  this  averment,  we  are  of  the  opinion 
that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  declaration.  The  receiver 
holds  the  property  In  his  possession  as  an 
officer  of  the  court  But  the  appointment  of 
the  receiver  does  not  dissolve  the  corporation. 
The  corporation  still  remains  in  existence, 
and  Is  still  clothed  with  its  franchises.  The 
appointment  of  the  receiver  merely  gives  him 
the  temporary  management  of  the  corporation 
under  the  direction  of  the  court  Instead  of 
leaving  It  under  the  direction  of  the  manager 
appointed  by  the  directors  of  the  corporation. 
Railroad  Co.  v.  Van  SUke,  107  Ind.  480.  8  N. 
E.  269;  Railway  Co.  v.  Russell,  115  111.  52, 
3  N.  E.  561;  Heffron  v.  Gage,  149  111.  182, 
36  N.  E.  569;  Safford  v.  People,  85  lU.  558; 
Railway  Co.  v.  Beggs,  Id.  80.  By  the  ap- 
pointment of  the  receiver  the  corporation's 
capacity  of  being  sued  is  not  affected.  The 
receiver  is  legally  the  agent  of  the  company, 
although  under  the  direction  of  the  court, 
and  the  title  to  the  property  is  not  devested 
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bj  bis  appointment.  Damages  for  injuries 
to  persons  or  property  during  tbe  recelver- 
sbJp,  caused  by  tbe  torts  of  tbe  receiver's 
agents  and  employes,  are  classed  as  a  part 
of  the  operating  expenses  of  the  corporation. 
20  Am.  &  Kng.  Enc.  Law,  p.  385,  and  cases 
cited  in  note  1;  Green  v.  Railroad  Co.,  97  6a. 
15,  24  S.  E.  814;  Sloan  T.  Railway  Co.,  62 
Iowa,  728,  16  N.  W.  331;  Railway  Co.  v.  Mc- 
Fadden,  89  Tex.  138,  33  S.  W.  853;  Peoples 
V.  Yoalcum,  7  Tex.  Civ.  App.  85,  25  S.  W. 
1001.  Sucb  damages,  being  part  of  the  oper- 
ating expenses,  are  accorded  tbe  same  prior- 
ity of  payment  as  belongs  to  other  necessary 
expenses  of  tbe  receivership,  and  "will  be 
paid  out  of  the  net  income,  if  that  is  suf- 
ficient, but  in  the  event  of  a  deficiency  they 
will  be  paid  out  of  the  corpus."  20  Am.  & 
Eng.  Enc.  Law,  p.  385,  and  cases  in  note. 
Where  the  net  Income  derived  from  the  busi- 
ness during  tbe  receivership  is  diverted  from 
the  payment  of  such  operating  expenses,  and 
applied  to  the  permanent  Improvement  of  the 
property  of  tbe  corporation,  and  the  receiver 
is  afterwards  discharged,  and  the  property 
is  again  turned  over  to  tbe  corporation,  in 
such  case  tbe  corporation  Is  liable  for  torts 
during  the  receivership,  to  tbe  extent  of  the 
net  income  so  applied.  20  Am.  &  Eng.  Enc. 
Law,  p.  389.  In  Railway  Co.  v.  Johnson, 
76  Tex.  421,  13  S.  W.  463,  it  was  held  that 
&  claim  for  damages  caused  by  injuries  In- 
flicted through  tbe  negligence  of  a  receiver 
while  he  was  operating  a  railway  was  en- 
titled to  payment  out  of  the  current  receipts; 
that.  If  tbe  current  earnings  be  invested  by 
the  receiver  in  the  betterment  of  the  road, 
which  without  sale  was  returned  to  the  com- 
pany with  its  other  property  at  "the  close  of 
its  receivership,  then  the  company  must  be 
held  to  have  received  tbe  property,  charged 
with  the  satisfaction  of  any  claim  which  the 
receiver  ought  to  have  paid  out  of  the  earn- 
ings. Railroad  Co.  v.  Bailey,  83  Tex.  19,  18 
S.  W.  481.  The  receivers  in  such  cases  are 
not  personally  liable  upon  their  discharge  for 
claims  of  this  character,  but  tbe  claims  fol- 
low the  property  or  fund  which  alone  can  be 
used  to  satisfy  tbem.  Gluck  &  B.  Rec.  (2d 
Ed.)  pp.  494,  495,  $  93.  Not  merely  claims 
arising  out  of  contracts,  but  claims  for  torts, 
arising  through  the  negligence  of  the  receiv- 
ers or  their  subordinates,  thus  follow  tbe 
property  or  fund.  Id.  Where  the  earnings 
of  the  road  have  thus  been  invested  In  bet- 
terments upon  It,  and  tbe  receiver  has  been 
discharged,  and  the  property  has  been  re- 
turned to  the  owner  with  such  improvements, 
it  necessarily  follows  that  tbe  company  must 
be  liable,  because  the  receiver,  by  virtue  of 
his  discharge,  ceases  to  be  liable.  Railway 
Co.  V.  Comstocli,  83  Tex.  537,  18  S.  W.  946; 
Boggs  V.  Brown,  82  Tex.  41,  17  S.  W.  830; 
Railway  Co.  v.  Johnson,  76  Tex.  421,  13  S. 
W.  463;  Brown  v.  Gay,  76  Tex.  444,  13  8. 
W.  472.  "Where  tbe  receiver  is  discharged, 
and  tbe  property  restored  with  Improvements, 
the  company  is  liable  for  accidents  during 


the  receivership."  2  CooIe,  Stock,  Stockh.  & 
Corp.  Law  (3d  Ed.)  pp.  1447,  1448,  i  875, 
note  2,  and  cases  there  cited.  If  such  were 
not  the  law,  great  and  irreparable  hijustice 
would  be  done  in  many  cases.  As  a  re- 
ceiver Is  not  personally  liable  for  tbe  torts 
of  bis  servants,  but  only  liable  in  his  official 
capacity,  and  as  the  damages  for  such  torts 
cannot  be  recovered  in  suits  against  blm  per- 
sonally, or  collected  on  execution  against  his 
Individual  property,  a  judgment  rendered 
while  the  receiver  Is  hi  possession  should 
provide  for  Its  payment  out  of  the  trust 
fund,  or  the  property  in  the  hands  of  the  re- 
ceiver or  under  bis  control.  McNulta  v. 
Lockridge,  137  lU.  270,  27  N.  E.  452.  In  the 
case  at  bar,  suit  has  not  been  brou^t  against 
tbe  receiver,  but  has  been  brought  against 
the  company,  to  which  the  trust  fund  or 
property  was  restored  after  tbe  discharge  of 
the  receiver.  In  the  absence  of  all  personal 
liability  on  tbe  part  of  the  receiver,  there  is 
no  reason  why  the  trust  fund  or  property 
should  not  be  liable  as  well  after  the  dis- 
charge of  tbe  receiver  as  while  he  is  in  office. 
Where  the  receiver  has  returned  the  property 
to  the  company,  the  fund  or  property  remains 
the  same;  and  the  only  difference  in  the  cir- 
cumstances is  that  It  Is  in  tbe  possession  of 
the  company.  Instead  of  being  in  tbe  posses- 
sion of  the  receiver.  In  the  case  at  bar,  if 
tbe  plaintiff  has  no  remedy  for  tbe  death  of 
his  intestate  against  the  company,  then  be 
has  no  remedy  at  all,  inasmuch  as  the  re- 
ceiver, during  whose  administration  the 
death  occurred,  has  been  discharged  from  bis 
office,  and  cannot  be  held  personally  liable. 

The  doctrine  above  announced  has  been 
well  stated,  and  has  been  placed  upon  cor- 
rect grounds,  by  Thompson  in  his  Commen- 
taries on  the  Laws  of  Corporations  (volume 
5,  i  7151),  where  the  author  says:  "The  re- 
ceiver becomes  the  new  custodian  of  a  prop- 
erty which  was  before,  in  a  sense,  a  trust 
property  in  the  hands  of  the  corporation.  In 
the  management  of  this  trust  property,  negli- 
gences are  committed  by  his  servants,  for 
which,  under  tbe  settled  principles  of  law,  tbe 
receiver  is  liable,— not  personally,  except 
where  he  has  been  guilty  of  personal  fault, 
but  out  of  tbe  trust  funds  in  bis  bands.  The 
liability  is  then  essentially  a  liability  of  tbe 
fund,  and  not  of  the  custodian.  When,  there- 
fore, the  fund  Is  transferred  to  a  new  trustee, 
whether  It  be  to  a  new  and  reorganized  cor- 
poration created  by  the  purchasers  at  a  mort- 
gage sale  for  the  purpose  of  receiving  and 
operating  the  property,  or  whether  it  be  the 
original  corporation,  its  former  owner,  to 
whom  It  Is  redelivered  under  a  new  arrange- 
ment. It  is  the  case  of  a  trust  property,  to 
which  a  liability  has  attached,  passing  Into 
the  bands  of  a  new  trustee.  The  trust  prop- 
erty continues  liable;  but,  from  the  very 
nature  of  the  case,  any  action  brought  to 
charge  It  must,  if  the  receiver  has  been  dis- 
charged prior  to  tbe  bringing  of  tbe  action, 
be  brought  against  the  corporation  which  la 
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its  custodian,— that  Is  to  say,  against  the  new 
trustee." 

It  Is  contended  by  counsel  for  defendant  In 
error  that  a  contrary  doctrine  to  that  here 
announced  has  been  laid  down  by  this  court 
in  the  case  of  McNuIta  r.  Lockridge,  supra. 
But  that  case  is  not  capable  of  the  construc- 
tion sought  to  be  given  to  it.  It  is  true  that 
general  expressions  are  there  used  to  the  ef- 
fect that  the  corporation  is  not  responsible  for 
the  negligence  or  torts  of  the  employes  of  the 
receiver,  but  such  expressions  are  to  be  un- 
derstood as  applying  to  the  facts  of  the  case. 
It  was  there  held  that  an  action  can  be  main- 
tained against  one  receiver  for  the  torts  of 
the  servants  of  a  preceding  receiver;  that 
the  liability  is  enforceable  against  the  fund, 
which  is  the  subject  of  the  trust,  and  follows 
such  fund;  that  the  Judgment  in  such,  a  case 
Is  in  the  nature  of  a  Judgment  in  rem,  the 
res  being  the  matter  of  the  receivership;  and 
that  the  plaintiff  should  not  be  deprived  of 
his  action,  and  of  the  right  of  trial  by  Jury, 
because  one  receiver  has  succeeded  another. 
The  reasoning  of  the  court  In  the  McNuIta 
Case  lends  support  to  the  doctrine  that  a 
company  which  receives  its  property  back 
from  the  receiver  Improved  and  bettered,  and 
after  such  property  has  been  managed  and 
operated  for  some  time  at  an  expense  paid 
by  the  receiver  out  of  the  property,  cannot 
escape  Uabilitr  for  the  torts  of  the  receiver's 
agents  or  employes.  If  the  corporation  de- 
sires to  set  up  that  it  Is  only  liable  for  claims 
of  this  character  to  the  amount  of  the  net 
income  during  the  receivership  which  has 
been  applied  to  the  improvement  and  l>etter- 
ment  of  the  property,  the  fact  of  the  pay- 
ment of  such  claims  to  an  amount  equal  to 
the  value  of  the  improvements,  if  such  fact 
exists,  presents  a  question  which  the  cor- 
poration must  raise  by  the  pleadings.  20 
Am.  &  Eng.  Bnc.  Law,  p.  390,  and  cases 
cited  in  note  1.  The  Judgments  of  the  ap- 
pellate court  and  of  the  circuit  court  of  Cook 
county  are  reversed,  and  the  cause  Is  remand- 
ed to  the  latter  court,  with  directions  to  pro- 
ceed in  accordance  with  the  views  herein  ex- 
pressed.   Reversed  and  remanded. 


(177  111.  9) 

INTERSTATE  BUILDING  &  LOAN  ASS'N 

OP  BLOOMINGTON  v.  AYBRS  et  al. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

MORTQAOBS  —  NOTICB  —  BDILDINO  ASSOCI ATIONS — 

Flbadino — FiLiNo  Cross  Bill— Hecoanio's 
LiBN— Laho  Owkbd  bt  Wipe. 

1.  Notice  to  a  mortgaKee  of  a  prior  unre- 
corded mortgage  affects  him  in  the  same  way 
that  a  record  of  the  mortgage  would  afCect  him. 

2.  The  by-laws  of  a  building  and  loan  asso- 
ciation provided  that  its  board  of  directors 
might  appoint  advisory  boards,  whose  duty 
should  be  to  furnish  the  directors  Information 
concerning  association  matters  in  their  locali- 
ties. Each  advisory  board  should  elect  a  sec- 
retary and  treasurer  to  receive  applications  for 
shares,  tlie  treasurer  to  collect  dues,  and  appli- 
cations for  loans  should  be  made  through  the 
advisory  board.     Held,  that  notice  to  one  who 


was  secretary  and  treasurer  of  an  advisory 
board  of  an  unrecorded  mortgage  is  notice  to 
the  association. 

3.  One  who  pleads  priority  of  a  lien  need  not 
allege  notice  to  other  lienors. 

4.  A  defendant  who  has  answered  may  file 
a  cross  bill  without  leave,  even  after  a  refer- 
ence has  been  made. 

5.  In  an  action  to  foreclose  a  mortgage,  an- 
other mortgagee,  who  has  answered,  asserting 
a  prior  lien,  need  not  file  a  cross  IhU  in  order 
to  obtain  relief. 

6.  The  title  of  one  to  whom  the  owner  has 
agreed  to  sell  a  lot,  and  who.  moves  onto  the 
lot,  and  lives  there  while  a  buildiog  is  being 
erected,  is  sufficient  to  support  a  mechanic's 
lien  for  material  furnished  for  the  building  as 
against  a  mortgagee  who  took  a  mortgage  from 
the  one  in  possession  after  conveyance,  and  aft- 
er the  lienor  began  furnishing  the  material. 

7.  One  who  furnishes  material  to  the  husband 
of  one  who  owns  a  lot  for  a  building  on  the 
lot,  where  the  husband  makes  all  contracts  re- 
lating thereto,  and  the  owner  lives  on  the  lot 
while  the  building  is  being  erected,  and  sub- 
sequently ratifies  the  contract  for  material,  is 
entitled  to  a  mechanic's  lien,  aithon^h  the  hus- 
band's agency  and  the  name  of  his  principal 
were  not  disclosed  when  the  contract  was 
made. 

8.  A  claim  for  a  mechanic's  lien  is  not  in- 
validated because  the  claimant  charges  the 
material  to  the  owner  and  her  husband,  and  al- 
so names  in  his  claim  for  a  lien  the  owner's 
grantor  as  one  of  the  persons  liable. 

9.  A  bill  for  a  mechanic's  lien  was  filed,  and 
a  mortgagee  pnt  in  a  cross  bill,  to  which  anoth- 
er lien  claimant  filed  an  answer,  alleging  "that 
his  claim  herein  is  for  materials  furnished  as 
set  forth  in  his  answer  herein  to  the  original 
bill  of  complaint  herein,  and  that  he  is  enti- 
tled to  a  lien  upon  the  premises  therein  men- 
tioned, and  that  his  lien  is  superior  to  that  of 
said  loan  company,  and  to  any  claim  or  demand 
whatsoever  said  company  may  have,  if  any, 
upon  the  premises."  Held,  that  this  is  suffi- 
cient to  permit  a  reference  to  the  answer  to 
the  original  bill,  and  supports  his  lien,  even 
though  the  original  bill  was  dismissed. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  by  the  Interstate  Building  &  Loan 
Association  of  Bloomlngton  against  Emma  L 
Ayers  and  others.  From  a  decree  giving 
plaintiff  a  third  lien  on  certain  property  cov- 
ered by  its  mortgage,  it  appealed  to  the  appel- 
late court  (71  m.  App.  629),  where  the  decree 
was  affirmed,  and  plaintiff  appeals.  Af- 
firmed. 

Alscbuler  &  Murphy  (J.  J.  Morrlssey,  of 
counsel),  for  appellant  A.  M.  Beaupre  and 
M.  O.  Southworth,  for  appellee  Henry  F. 
Hafenrichter.  Aldrich,  Wiuslow  &  Worcester, 
for  appellee  Laurens  HulL 

PER  CURU.M.  The  opinion  of  the  appel- 
late court  In  this  case  was  delivered  by  Mr. 
Justice  DIBELL,  and  Is,  In  part  as  follows: 

"This  cause  originated  in  a  bill  for  a 
mechanic's  lien  upon  lot  S  of  Burdsall  & 
Bruce's  addition  to  Aurora,  filed  by  C.  Solfis- 
burg,  against  Emma  I.  Ayers,  the  owner 
thereof,  and  others,  for  materials  used  in 
erecting  a  building  for  'flats'  on  said  lot 
Many  mechanics  and  material  men  filed  an- 
swers claiming  liens.  Plaintiff  in  error  an- 
swered, claiming  a  mortgage  lien  for  the 
principal  sum  of  $6,000,  with  Interest  and 
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other  charges  superior  to  all  other  liens,  and 
filed  a  cross  bill  for  the  foreclosnre  of  said 
mortgage.  Henry  Hafenrlchter  answered, 
claiming  a  mortgage  lien  for  the  principal 
sum  of  $1,850,  with  interest,  prior  to  all  other 
liens,  and  filed  a  cross  bill  for  the  foreclosure 
of  said  mortgage.  Issues  were  Johied,  and 
there  was  reference  to  the  master  to  take 
proofs  and  state  an  account  between  the  part- 
ies. The  master  heard  proofs,  and  prepared 
a  report,  to  which  numerous  objections  were 
filed,  and  by  the  master  overruled.  Excep- 
tions were  filed  to  the  master's  rulings,  and 
there  was  a  hearing  thereon  in  the  circuit 
court,  where  two  exceptions  were  sustained, 
and  an  others  were  overruled,  and  there  was 
a  decree  accordingly.  By  said  decree,  Hafen- 
rlchter was  given  a  first  lien  under  his  mort- 
gage; Laurens  Hull,  trading  as  the  Aurora 
Lumber  Company,  was  given  a  second  lien  for 
materials  furnished;  plaintiff  in  error  was 
given  a  third  lien  under  its  mortgage;  numer- 
ous other  mechanics  and  material  men  were 
given  a  foortii  lien  pro  rata;  and  certain 
others,  who  had  asserted  liens,  including  C. 
Solflsbnrg,  were  denied  a  lien.  The  associa- 
tion brings  the  cause  here  by  writ  of  error, 
and  has  assigned  errors  upon  the  record.  No 
cross  errors  have  been  assigned.  The  rights 
of  those  who  received  a  lien  fourth  In  order, 
and  of  those  who  were  denied  a  lien,  are  not 
Involved.  Mrs  Ayers  does  not  question  the 
order  of  the  liens  established  by  the  decree. 
There  Is  also  no  controversy  between  Hafen- 
rlchter and  Hull.  The  questions  are  whether 
Hafenrlchter  was  entitled  to  priority  over 
plaintiff  in  error,  and  whether  Hull  was  en- 
titled to  any  lien,  and,  if  so,  whether  he  was 
entitled  to  priority  over  plaintiff  in  error.  , 

"Mrs.  Ayers  is  the  daughter  of  Hafenrlchter, 
and  the  wife  of  Francis  E.  Ayers.  J.  H. 
Jenks.  at  the  time  of  the  events  here  litigated, 
was  the  secretary  of  the  advisory  board  of 
plaintiff  In  error  at  Aurora.  Hafenrlchter  re- 
ceived a  deed  of  the  property  September  2, 
18S2,  and  afterwards  made  some  arrangement 
for  selling  it  to  his  daughter;  and  she  went 
Into  possession,  and  her  husband  made  con- 
tracts with  mechanics  and  material  men  for 
the  erection  of  this  building.  After  the  work 
on  the  building  had  progressed  some  consider- 
able time,  Hafenrlchter,  on  May  20,  1883,  con- 
veyed the  lot  to  Mrs.  Ayers  for  the  considera- 
tion of  12,200;  and  she  paid  him  (360  in 
cash,  and  executed,  with  her  husband,  a  note 
of  that  date,  for  ^1,8S0,  due  In  six  months 
after  date,  with  Interest  at  6  per  cent  per 
annum  for  the  balance  of  the  purchase  money, 
and  also  a  mortgage  upon  the  lot  securing 
said  note.  Hafenrlchter  handed  the  mortgage 
to  Ayers  that  day,  with  directions  to  get  It 
recorded,  and  supposed,  till  long  after  that, 
It  had  been  so  recorded.  As  the  result  of  a 
conference  between  Ayers  and  Jenks,  Ayers 
kept  the  Hafenrlchter  mortgage  off  the  record 
till  Mrs  Ayers'  application  for  a  loan  from 
plaintiff  in  error  had  been  granted,  the  money 
paid,  and  the  mortgage  to  the  association  re- 


corded. Jenks  placed  the  association's  mort- 
gage on  record  July  8,  1893,  and  Ayers  placed 
the  Hafenrlchter  mortgage  on  record  July  11, 
1883.  Thus,  the  mortgage  first  executed  was 
last  recorded.  •  •  •  When  Hafenrlch- 
ter's  mortgage  was  placed  In  the  hands  of 
Ayers  to  file  it  for  record,  he  Immediately 
consulted  Jenks;  and,  by  the  suggestion  and 
procurement  of  the  latter,  Ayers  withheld  it 
from  record  till  after  plaintiff  In  error's  mort- 
gage was,  at  a  later  date,  executed,  sent  to 
Bloomlngton,  accepted,  returned  from  Bloom- 
Ington  with  the  money,  and  recorded.  Plaln- 
tlS  m  error.  In  Its  opening  brief,  admits  the 
acts  of  Jenks  in  this  matter  In  the  following 
language:  "There  can  be  no  question  that 
Francis  E.  Ayers  and  J.  H.  Jenks  colluded 
together  to  withhold  Hafenrlchter's  mortgage 
from  record  until  after  the  loan  was  made 
and  the  mortgage  to  the  building  and  loan 
association  was  filed  for  record.'  This  ad- 
mission was  repeated  in  said  brief,  and  makes 
a  consideration  of  the  details  of  the  evidence 
on  that  subject  unnecessary.  'Subsequent 
purchasers,  who  have  notice  of  a  prior  un- 
recorded mortgage,  are  affected  by  their 
knowledge  of  It  in  the  same  way  that  the 
prior  record  of  mortgage  would  affect  them.' 
'Priority  among  mortgagees  and  grantees  de- 
pends, not  only  upon  the  date  of  their  deeds 
and  the  date  of  their  record,  but  also  upon 
the  knowledge  they  have  of  the  true  state  of 
facts  as  to  the  titie,  and  of  the  rights  and 
equities  of  those  who  have  not  fixed  their 
priority  by  duly  recording  their  deeds.'  1 
Jones,  Mortg.  S  572;  Marshall  v.  Fisk,  « 
Mass.  24;  Dole  v.  Thurlow,  12  Mete.  157; 
Rev.  St.  1874,  c.  30,  i  30.  It  Is  proved  In  this 
case  that  after  Mrs.  Ayers  had  made  this  ap- 
plication to  plaintiff  In  error  for  a  loan,  and 
about  a  month  and  a  half  before  the  mortgage 
fo  plaintiff  In  error  was  executed  and  deliv- 
ered, Ayers  told  Jenks  that  Mrs.  Ayers  owed 
Hafenrlchter  $1,850  for  purchase  money  of 
this  property,  and  that  Hafenrlchter  held  a 
mortgage  on  the  property  to  secure  sold  debt. 
If  notice  to  Jenks  was  notice  to  plaintiff  in  er- 
ror, then  the  rule  above  stated  applies  to  this 
case,  and  Hafenrlchter  was  entitied  to  the 
prior  lien  he  received.  If  notice  to  Jenks  was 
not  notice  to  plaintiff  In  error,  then  the  decree 
was  erroneous  in  giving  Hafenrlchter  prior- 
ity. 

"Plaintiff  In  error  was  organized  in  1889,  un- 
der our  statute  relative  to  building  associa- 
tions. Section  9  of  article  8  of  its  by-laws  pro- 
vides that  Its  board  of  directors  may  appoint 
advisory  boards  to  such  an  extent  and  at  such 
times  as  It  may  deem  best.  "They  shall  advise 
with  the  board  of  director^  on  important  toiv 
ics  whenever  called  upon  to  do  so,  and  shall 
furnish  said  directors  with  such  information 
i-elating  to  the  matters  of  the  association  in 
their  particular  localities  as  they  may,  from 
time  to  time,  require.'  Article  12  of  said  by- 
laws provides  that  each  advisory  board  shall 
consist  of  not  less  than  five  members,  who 
shall  elect  a  president,  vice  president,  secre- 
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tary,  and  treasurer,  and  may  elect  them  from 
members  of  the  association  who  are  not  mem- 
bers of  the  advisory  board.  Bond  Is  required 
from  the  secretary  and  treasurer.  Section  4 
of  said  article  requires  that  all  monthly  dues 
to  the  association  shall  be  paid  to  the  treas- 
urer of  the  advisory  board,  and  by  him  remit- 
ted to  the  secretary  of  the  association  at 
Bloomington.  Section  5  of  said  article  pro- 
vides that  applications  for  shares  shall  be  made, 
by  or  through  the  secretary  of  the  advisory 
board,  and  forwarded  by  him  to  the  secretary 
of  the  association;  and  section  6  requires  mem- 
bers wishing  loans  to  fill  blanks  required  by 
the  association,  and  present  them  to  the  advis- 
ory board  for  action,  and  the  advisory  board 
will  forward  them  to  the  association.  Plain- 
tiff In  error  organized  an  advisory  board  at 
Aurora.  J.  H.  Jenks  was  secretary  and  appar- 
ently treasurer  thereof  during  the  time  covered 
by  the  events  here  In  controversy.  Mrs.  Ayers 
and  her  husband  applied  to  the  association, 
through  Jenks,  for  stock  and  for  the  loan. 
He  secured  the  Issue  of  stock  to  Ayers,  and 
Its  transfer  to  Mrs.  Ayers  when  he  discovered 
an  error  had  been  made  as  to  the  person  In 
whose  name  the  land  was  held.  Jenks  trans- 
mitted the  application  to  the  home  office.  Mrs. 
Ayers  and  her  husband  executed  the  bond  and 
mortgage  In  his  presence.  The  association 
sent  the  draft  for  nearly  $6,000  to  Jenks.  He 
caused  Mrs.  Ayers  to  indorse  it  on  the  back, 
and  return  it  to  bim,  and  he  deposited  It  In 
the  bank,  and  collected  it,  and  held  the  money, 
took  out  of  It  dues,  etc.,  owing  to  the  associa- 
tion, and  paid  the  rest  of  the  money  out  on 
orders  of  Ayers  and  wife,  as  the  building  pro- 
gressed. Although  plaintiff  In  error  put  in  evi- 
dence the  by-laws.  It  also  proved  orally  by 
Jenks,  its  witness,  that  his  duties  as  secretarj 
of  the  local  t>oard  were  to  solicit  stock,  make 
loans,  collect  dues  and  interest,  do  the  general 
work  of  the  secretary  and  treasurer  of  the  lo- 
cal board  at  Aurora,  keep  the  accounts  of  the 
association  at  Aurora,  and  to  collect  dues,  pre- 
miums, and  fees  of  the  stockholders  of  the 
association  at  Aurora.  Jenks  paid  oft  the  prlot 
Butler  mortgage  previously  resting  on  the 
property,  recorded  Its  release,  and  recorded 
plaintiff  In  error's  mortgage.  It  was  only  by 
Jenks  the  association  could  prove  what  had 
actually  been  paid  by  Mrs.  Ayers  upon  the 
dues,  interest,  and  premium.  No  one  else  con- 
nected with  the  association  knew,  except  by 
his  books  and  reports.  Counsel  for  the  asso- 
ciation, in  Interrogating  Jenks  as  its  witness, 
assumed  he  had  been  'acting  as  agent  for  the 
Interstate  Building  &  Loan  Association  in  Au- 
rora,' and  he  so  assumed  in  his  answers. 
Jenks  was  the  officer  of  the  association  who 
retained  possession  of  the  stock  upon  which 
the  loan  was  made,  as  the  bond  and  mortgage 
recited.  Jenks  testified  'we'  had  been  to  the 
records  to  ascertain  the  state  of  the  title,  im- 
plying he  performed  that  office  for  plaintiff  In 
error.  Plaintiff  in  error  proved  what  state- 
ments Ayers  made  to  Jenks  as  to  the  condition 
of  the  title,  evidently  on  the  theory  that  a 


statement  by  Ayers  to  Jenks  that  the  property 
was  clear  was  a  statement  to  the  association. 
Marian  Hatch,  called  as  a  witness  by  the  asso- 
ciation, testified  she  succeeded  Jenks  as  agent 
of  the  association,  and  had  In  her  possession 
the  ledger  kept  by  Jenks  containing  the  ac- 
counts of  the  payments  made  by  him  out  of 
the  proceeds  of  this  loan  to  material  men  and 
laborers  on  the  building  on  the  orders  of  Mr. 
and  Mrs.  Ayers.  It  Is  evident  this  was  a 
book  belonging  to  the  association.  In  which 
Jenks  kept  its  accounts  at  Aurora.  The  ab- 
stract of  title  was  examined  and  passed  upon 
by  the  lawyer  of  the  association  at  Blooming- 
ton,  and  perhaps  the  mortgage  was  drawn 
there;  but,  so  far  as  appears  from  the  evi- 
dence, every  other  act  on  behalf  of  the  associa- 
tion In  regard  to  this  loan  was  performed  by 
Jenks  for  It  Ayers  and  wife  did  not  see  or 
deal  with  any  other  officer  of  the  association. 

"The  argument  of  plaintiff  in  error  on  the 
subject  of  notice,  carried  to  its  legitimate  con- 
clusion, produces  the  result  that  the  associa- 
tion would  not  be  bound  by  the  notice  of  a 
prior  unrecorded  mortgage  where  said  notice 
was  given  to  any  of  its  officers  except  the  law- 
yer whom  It  hired  to  examine  abstracts  of  ti- 
tle. We  do  not  think  it  could  relieve  itself  of 
the  effect  of  notice  to  Its  officers  by  hiring  a 
lawyer  to  advise  It  whether  the  proposed  bor- 
rower had  a  good  title.  It  is  argued  Jenks 
was  the  agent  of  Ayers  and  wife,  because  they 
paid  him  $25  to  go  to  Bloomington  and  try  to 
hurry  up  the  loan,  which  was  being  delayed. 
Whether  this  $25  more  than  paid  his  traveling 
expenses  is  not  disclosed,  but  he  evidently 
went  because  be  was  the  agent  of  the  asso- 
ciation. It  Is  claimed  Jenks  was  agent"  of 
Mrs.  Ayers  because  she  paid  him  $45  for  issu- 
ing stock;  but  the  testimony  of  Jenks  shows 
the  rules  allowed  the  secretary  of  the  advisory 
board  a  fee  of  $1  for  each  share  of  stock  issu- 
ed, and  the  60  shares  Issued  to  Mrs.  Ayers  en- 
titled Jenks  to  a  fee  of  $60,  but  he  agreed  to 
take  $45  therefor.  This,  therefore,  was  a  fee 
paid  to  him  as  an  officer  of  plaintiff  in  error. 

■"It  is  insisted  Jenks  acted  as  the  agent  of 
Mrs.  Ayers  in  paying  out  the  proceeda  of  the 
loan  to  her  material  men  and  laborers,  on  the 
order  of  her  husband  or  herself,  as  the  build- 
ing progressed.  This  position '  is  untenable. 
A  building  association  furnishing  money  to 
put  up  a  building  on  the  prenalses  mortgaged 
to  It,  which  building  Is  usually  an  important 
part  of  the  security  for  the  payment  of  the 
loan,  does  not  place  the  avails  of  the  loan  in 
the  hands  of  the  mortgagor,  and  leave  it  to  his 
discretion  whether  he  will  put  the  money  Into 
the  building,  or  use  It  elsewhere  for  his  other 
purposes.  Such  a  course  would  tte  suicidal  to 
the  association.  It  requires  the  borrower  to 
permit  it  to  retain  the  money,  and  It  pays  out 
the  money  on  the  order  of  the  borrower,  and 
thus  sees  that  the  proceeds  of  the  loan  are  ap- 
plied to  the  building  on  the  real  estate  given 
it  as  security.  Jenks  performed  that  respon- 
sible office  for  plaintiff  in  error.  We  hold  he 
was  an  agent  of  the  association  for  the  pur- 
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poses  of  this  loan,  and  that  notice  to  him  of 
the  prior  unrecorded  Hafenricbter  purchase- 
money  mortgage  for  $1,850  was  notice  to  the 
association.  To  hold  otherwise  would,  it  seems 
to  us,  practically  relieve  plaintiff  In  error  from 
the  effect  of  the  doctrine  of  notice  as  to  loans 
made  by  It  through  its  advisory  boards  at  pla- 
ces other  than  Bloomington,  where  its  chief 
officers  reside.  Jenks  no  doubt  Intended  by 
bis  action  In  the  matter  to  give  his  association 
priority  over  the  Hafenrichter  mortgage,  and 
was  endeavoring  to  act  for  the  benefit  of  his 
principal,  the  association.  It  follows  we  are 
of  opinion  that  plaintiff  In  error,  through  its 
agent,  Jenks,  bad  full  notice  of  the  unrecorded 
mortgage. 

"But  it  is  argued  Hafenrichter  did  not,  In  his 
pleadings,  charge  notice  to  plaintiff  in  error  of 
the  unrecorded  mortgage.  He  did,  however, 
in  his  answer  to  the  original  bill  and  to  the 
cross  bill  of  plaintiff  in  error,  and  in  his  own 
cross  bill,  charge  he  had  a  lien  prior  to  every 
one  else;  and  this  notice  to  plaintiff  in  error, 
through  its  agent,  Jenks,  is  one  item  of  the 
proof  by  which  he  seeks  to  establish  that  prior- 
ity; and  the  rule  is  familiar  that  a  party  need 
not  plead  his  evidence.  ■ 

"It  is  said  Hafenrichter  fUed  his  cross  bill 
the  day  after  the  reference  to  the  master, 
without  leave  of  court,  and  that  It  should  not 
have  been  treated  as  included  in  the  refer- 
ence. A  defendant  who  has  answered  re- 
quires no  leave  to  file  a  cross  bill,  and  It  Is 
not  too  late  to  file  a  cross  bill  after  a  ref- 
erence has  been  made.  But  this  cross  bill 
was  wholly  unnecessary,  and  the  decree  does 
not  depend  upon  it  In  each  of  his  answers, 
Hafenrichter  set  up  his  mortgage,  and  averred 
It  was  a  prior  lien  to  all  others.  The  cross 
bill  of  plaintiff  in  error  asked  a  sale  of  the 
property  to  pay  its  mortgage.  It  was  indis- 
pensable to  that  relief  that  the  court  should 
establish  the  order  of  liens  from  the  evidence, 
and  direct  their  payment  in  the  order  of  their 
priority  out  of  the  proceeds  of  the  sale.  Dill- 
man  V.  Bank,  139  lU.  26S,  28  N.  E.  946.  As 
the  proofs  stand,  Hafenrichter  must  have 
been  paid  first  out  of  the  proceeds  of  a  sale 
under  the  association's  cross  bill,  even  If  he 
had  filed  no  cross  bill. 

"It  is  asserted  Hull  was  not  entitled  to  the 
Hen  given  bim  because  Mrs.  Ayers  had  no 
title  when  he  made  the  contract  to  furnish 
materials  for  said  buildhig,  and  therefore 
his  contract  was  not  with  the  owner.  Ayers 
testified  the  subject  of  the  conveyance  of  this 
property  from  Hafenrichter  to  Mrs.  Ayers  of 
May  20,  1893,  had  been  considered  by  Hafen- 
richter and  himself  before  that  date;  that 
along  about  the  first  of  March  or  last  of 
February,  1893,  a  deal  was  made  by  which 
It  was  understood  Mrs.  Ayers  was  to  be  the 
owner  of  the  premises,  and  that  the  transac- 
tions between  them  on  May  20th,  the  deed 
to  Mrs.  Ayers,  and  the  note  and  mortgage 
back  to  Hafenrichter,  were  the  consumma- 
tion of  that  previous  contract  The  questions 
put  to  Ayers  on  this  subject  were  leading, 


but  they  were  not  objected  to,  and  the  facts 
so  established  were  not  contradicted.  We 
think  this  safficient  prima  facie  proof  that 
there  was  a  contract  between  the  parties 
about  the  last  of  February  or  first  of  March, 
1893,  by  which  Hafenrichter  was  to  convey 
these  premises  to  Mrs.  Ayers  at  the  time,  in 
the  manner  and  for  the  consideration  indi- 
cated by  the  conveyance  afterwards  made  to 
her.  A  cottage  standing  on  the  premises  was 
moved  off,  and  Mrs.  Ayers  built  a  temporary 
structure,  or  shanty,  on  the  back  of  the  lot; 
and  she,  with  her  hustyand,  moved  into  it 
and  took  possession,  and  lived  there  until  the 
new  building  was  so  far  completed  that  they 
could  move  into  a  part  of  it  The  evidence 
does  not  show  Just  when  she  built  and  moved 
Into  the  shanty,  but  it  is  a  fair  inference  from 
the  proofs  that  she  occupied  it  during  the  en- 
tire time  the  flats  were  being  erected.  Hull 
testifies  the  arrangement  for  lumber  was 
made  in  the  fore  part  of  April,  1893,  and 
that  he  began  delivering  lumber  April  13, 
1893.  We  think  the  proof  shows  that  at 
the  time  the  arrangement  was  made  with 
Hull  for  the  lumber,  Mrs.  Ayers  had  a  con- 
tract with  Hafenrichter,  the  owner,  for  a 
warranty  deed  of  the  property,  and  that  It  Is 
probable  from  the  evidence  that  she  was  then 
living  upon  the  premises.  Paulsen  v.  Manske, 
126  lU.  72,  18  N.  B.  275,  Is  conclusive  that 
such  an  interest  as  Mrs.  Ayers  had  would 
support  a  mechanic's  lien;  and  inasmuch  as 
the  vendor's  title  might  under  certain  circum- 
stances, be  also  subjected  to  a  lien  for  labor 
and  materials  placed  upon  the  land  by  the 
vendee  (Henderson  v.  Connelly,  123  111.  98, 
14  N.  B.  1),  we  see  no  reason  why,  upon  the 
vendee  acquiring  the  legal  title  during  the 
progress  of  the  building,  the  lien  should  not 
attach  to  the  entire  title  so  vested  In  her 
(Springer  v.  Kroeschell,  161  lU.  358,  43  N.  B. 
1084;  Insurance  C!o.  t.  Batchen,  6  IIL  App. 
621). 

"It  Is  said  Hull  made  his  contract  with 
Ayers,  and  not  with  Mrs.  Ayers,  and  there- 
fore did  not  make  It  with  the  owner,  and 
hence  has  no  lien.  The  evidence  on  this  sub- 
ject Is  too  voluminous  to  be  repeated.  By 
the  testimony  of  some  17  witnesses  it  was 
clearly  proved  that  Ayers  was,  in  fact  his 
wife's  general  agent  in  the  construction  of 
these  flats;  that  he  made  most  of  the  con- 
tracts with  mechanics  and  material  men,  dis- 
closing his  agency  to  some,  and  not  to  others; 
that  his  wife  told  various  parties  in  Interest 
that  her  husband  was  her  agent  In  the  con- 
struction of  the  building,  and  that  she  left 
everything  to  him  in  regard  to  the  building 
and  the  payments;  that  she  lived  on  the  rear 
of  the  premises  all  the  time  the  work  was 
going  on;  that  those  delivering  the  material 
and  doing  the  work  saw  her  there  dally,  and 
frequently  conversed  with  her  about  the 
work;  and  that  she  frequently  gave  orders 
to  them  in  relation  to  the  work,— in  regard  to 
the  fixtures,  trimmings,  and  moldings.  She 
examined  the  work,  and  caused  some  changes 
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to  be  made.  Her  directions,  when  given, 
were  obeyed.  Sbe  was  present  wben  her  hus- 
band made  some  of  the  contracts.  One  con- 
tractor delivered  most  of  bis  goods  directly  to 
her.  It  Is  clear  to  us  that  the  contracts  of 
Ayers  for  this  building  were  binding  upon  his 
wife.  Bruclc  v.  Bowermaster,  36  IlL  App. 
510.  Hull  did  not  Inquire,  and  did  not  know, 
who  owned  the  land  until  he  had  delivered 
about  half  of  the  lumber.  He  then  learned 
of  Mrs.  Ayers'  title,  and  had  a  talk  with  her, 
and  asked  her  If  the  lumber  was  all  right,  and 
she  said  It  was.  We  think  this  contract  of 
the  agent  bound  the  principal,  though  the 
fact  of  his  agency  and  the  name  of  his  prin- 
cipal were  not  disclosed  till  later.  It  is  the 
general  rule  that  an  undisclosed  principal  Is 
liable  when  discovered. 

"Hull  charged  this  account  on  his  books  to 
both  Ayers  and  Mrs.  Ayers,  and.  In  filing  his 
claim  for  lien,  named  Hafenrichter  with  them 
as  the  persons  from  whom  his  demand  was 
due.  We  think  this  does  not  militate  against 
the  lien.  His  pleadings  claimed  he  made  the 
contract  with  Mrs.  Ayers,  through  her  agent, 
Ayers;  and  the  proof  sustained  the  allega- 
tion. It  may  be  he  could  also  hold  Ayers 
liable  (or  failure  to  disclose  his  principal. 
It  may  be  there  were  some  equitable  consid- 
erations which  would  have  subjected  the  land 
to  the  lien  in  the  hands  of  Hafenrichter  If  he 
had  not  conveyed  it;  but  the  material  ques- 
tion now  under  consideration  is  whether  Hull 
has  a  lien  upon  the  lot  as  against  Mrs.  Ayers, 
and  we  think  he  has.  Errors  In  respect  to 
matters  not  required  to  be  included  in  the' 
statement  of  lien  do  not  Invalidate  the  state- 
ment nor  defeat  the  lien.  Culver  v.  Schroth, 
153  111.  437,  89  N.  E.  115;  Hayes  ▼.  Ham- 
mond, 162  lU.  133,  44  N.  E.  422. 

"It  is  suggested  that  as  Hull  did  not  file  a 
cross  bill,  and  as  the  bill  of  Solflsburg  for  a 
mechanic's  lien  was  dismissed  by  the  final  de- 
cree, therefore  Hull's  answer  to  Solflsburg's 
bin.  In  which  answer  Hull  claimed  a  lieii, 
also  (ell,  and  that  Hull  has  no  pleading  to 
support  a  lien  in  his  favor.  We  do  not  think 
this  i>osItion  weil  taken.  But  Hull  had  other 
pleadings.  In  his  answer  to  the  cross  bill  o( 
plaintiff  in  error,  Hull  alleges  'that  his  claim 
herein  is  (or  materials  furnished,  as  set  forth 
in  his  answer  herein  to  the  original  bill  o( 
complaint  herein,  and  that  he  Is  entitled  to  a 
lien  upon  the  premises  therein  mentioned, 
and  that  his  Hen  Is  superior  to  that  of  said 
loan  company,  and  to  any  claim  or  demand 
whatsoever  said  company  may  have,  If  any, 
upon  the  premises.'  We  think  this  reference 
to  his  answer  to  the  original  bill  permits  a 
reference  thereto  for  the  purpose  of  support- 
ing his  lien.  In  his  answer  to  the  Hafen- 
richter cross  bill,  he  agahi  set  out  his  claim 
of  lien  in  detail. 

"Plaintiff  in  error,  by  Its  exceptions,  claims 
Ita  mortgage  should  have  been  held  prior  to 
all  other  liens  to  an  amount  equal  to  the 
value  of  the  said  premises  on  July  1,  1893; 
also  to   an  amoimt  equal  to   the  payments 


made  from  the  proceeds  o(  said  loan,  or 
otherwise,  (or  the  erection  o(  the  improve- 
ments on  said  premises;  also  to  the  extent 
to  which  the  proceeds  of  its  mortgage  were 
applied  in  the  Improvement  of  said  premises; 
also  to  the  extent  of  the  money  paid  by  Mrs. 
Ayers  and  husband  in  the  improvement  of 
said  premises,  from  whatever  sources  derived. 
Hull  made  the  arrangement  with  Ayers  eaiiy 
in  April,  1898.  By  It  HaU  was  required  to 
furnish  all  the  lumber  required  for  the  build- 
ing, and  at  the  same  figures  he  would  have 
given  if  the  whole  bill  had  been  furnished 
for  him  to  figure  on  in  advance.  He  began 
furnishing  lumber  on  the  contract  April  13tb.  . 
His  lien  attached  to  the  land  at  the  making 
of  the  contract,  and  to  the  building  as  it 
progressed.  The  mortgage  to  the  association 
was  dated  July  1,  acknowledged  July  4,  and 
recorded  July  8,  1803,  and,  as  against  Hull, 
did  not  become  a  lien  until  the  latter  date. 
Under  section  17  o(  the  mechanic's  lien  act, 
in  force  In  1803,  this  mortgage  could  not  oper- 
ate upon  the  building  erected  or  materials 
furnished  until  the  lien  in  (avor  of  the  per- 
son doing  the  work  or  furnishing  the  mate- 
rials was  satisfied.  The  association  Intro- 
duced proof  of  the  value  of  the  premises  on 
July  11,  1893,  but  that  was  being  daily  in- 
creased by  the  addition  of  labor  and  material, 
and  its  value  on  July  8,  1893,  was  not  shown. 
No  proof  was  offered  by  plaintiff  in  error  as 
to  the  value  of  the  land  separate  from  the 
building,  nor  as  to  the  extent  to  which  its 
loan,  as  applied.  Increased  the  value  of  the 
property,  nor  as  to  the  extent  to  which  labor 
and  material  furnished  by  others  than  Hull 
increadied  the  value  o(  the  property,  nor  any 
proof  which  would  enable  the  court,  under 
the  statute  then  in  force,  to  give  plaintiff 
In  error  any  lien  upon  any  part  of  the  prem- 
ises until  Hull  was  paid.  We  •  •  •  are 
o(  opinlcm  that  the  decree  of  the  court  below 
has  not  •  •  •  been  successfully  assailed. 
It  win  therefore  be  affirmed." 

We  concur  in  the  foregoing  views,  and  in 
the  conclusion  reached  by  the  appellate  court, 
whose  opinion,  so  far  as  it  is  above  quoted.  Is 
hereby  adopted  as  the  opinion  of  this  conrt 
Accordingly,  the  judgment  of  the  appellate 
conrt  is  affirmed.    Judgment  affirmed. 


(Xn  lU.  489) 

BELL  V.  PARWBLIi. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Corporations — Liability  or  Btockholdbks  of 
PoKEioN  Corporations — Enfokcembnt  iv  Ac- 
tios AT  Law — Epphct  op  Statctes  op  Fokeigx 
State  —  Consthuctios  —  Constitotiox  —  Bblf- 
Ezecctino  Pkovisions. 

1.  The  provision  in  Const.  Kan.  art.  12,   § 

2,  that  "dues  from  corporations  shall  be  se- 
cured bj  individual  liability  of  stockholders  to 
an  additional  amonnt  equal  to  the  stock  owned 
by  each  stockholder,  and  such  other  means  as 
shall  be  provided  by  law,"  is  not  self-executing 
without  the  aid  of  legislation. 

2.  Where  a  statute  of  one  state,  which  is  nei- 
their  penal  nor  criminal,  has  received  a  construc- 
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tion  by  the  htghest  court  of  such  state,  snch 
ronstraction  is  binding  on  the  conrts  of  other 
•tales. 

3.  The  liability  of  a  stockholder  of  a  cor- 
poration to  its  creditors  for  an  additional 
amount  equal  to  his  stocli.  imposed  by  Const. 
Kan.  art.  12.  |  2,  and  Gen.  St.  Kan.  18S9, 
pars.  1200-1205,  is  not  penal,  but  contractual, 
and  therefore  can  be  enforced  in  other  states. 

4.  Where  the  constitution  and  statutes  of  an- 
other state,  as  interpreted  by  the  highest  court 
of  such  state,  i>rovide  that  an  action  at  law 
may  be  maintained  by  a  creditor  of  an  in- 
solvent corporation  against  a  single  stockholder 
to  enforce  an  additional  liability  equal  to  the 
amount  of  his  stock,  such  an  action  may  be 
maintained  in  Illinois  against  a  stockholder  of 
a  corporation  organized  nnder  such  law  without 
first  proceeding  in  equity  in  the  former  state, 
although  a  liability  of  a  stockholder  of  a  cor- 
poration organized  under  the  laws  of  Illinois 
can  be  enforced  only  in  equity.    . 

Appeal  from  appellate  court,  First  district. 

Action  by  James  Bell  against  Charles  B. 
FarwelL  Judgment  for  defendant  was  affirm- 
ed by  the  appellate  court,  and  plaintiff  brings 
error.     Reversed. 

This  was  an  action  of  assumpsit  brought 
by  James  Bell  against  Charles  B.  Farwell,  a 
stockholder  in  the  Abilene  Central  Land  Com- 
I>any,  a  Kansas  corporation,  to  recover  the 
amount  of  defendant's  alleged  liability  as  such 
stockholder,  to  be  applied  In  satisfaction  of  a 
balance  remaining  due  on  a  Judgment  recov- 
ered by  plaintiff  against  the  corporation  in 
one  of  the  courts  of  Kansas.  The  declaration 
contained  two  counts.  In  the  first  count  It 
was  averred  tbat  on  the  26tta  day  of  Febru- 
ary, 1890,  and  prior  thereto,  at  the  county 
of  Dickinson,  In  the  state  of  Kansas,  the  Abi- 
lene Central  Land  Company  was  a  corporation 
duly  organized  and  doing  business  under  and 
by  virtue  of  a  statute  of  the  state  of  Kansas; 
that  the  said  company  was  not  a  railroad  nor 
a  religions  nor  a  charitable  corporation,  nor  a 
corporation  organized  for  such  purposes;  that 
at  the  time  of  the  organization  of  the  corpora- 
tion, and  at  the  time  the  liability  was  incur- 
red, there  was  in  full  force  and  effect  in  the 
state  of  Kansas  a  provision  In  the  state  con- 
stitution as  follows:  "Dues  from  corporations 
shall  be  secured  by  individual  liability  of 
stocliholders  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and  such 
other  means  as  shall  be  provided  by  law;  but 
socb  individual  liability  shall  not  apply  to  rail- 
way corporations  nor  corporations  for  reli- 
gious or  charitable  purposes;"  that  there  was 
also  in  force  a  certain  statute,  as  follows:  "If 
any  execution  shall  have  been  Issued  against 
the  property  or  effects  of  the  corporation  ex- 
cept a  railway  or  a  rellg^lous  or  charitable  cor- 
poration, and  there  cannot  be  found  any  prop- 
erty whereon  to  levy  such  execution,  then  ex- 
ecution may  be  Issued  against  any  of  the 
stockholders  to  an  extent  equal  in  amount  to 
the  amount  of  stock  by  him  or  her  owned,  to- 
gether with  any  amount  unpaid  thereon;  but 
DO  execution  shall  issue  against  any  stockhold- 
er except  upon  an  order  of  the  court  In  which 
the  action,  suit  or  proceedings  shall  have  been 


brought  or  instituted,  made  npon  motion  in 
open  court,  after  reasonable  notice  in  writing 
to  the  person  or  persons  sought  to  be  charged, 
and  upon  such  motion  such  court  may  order 
execution  to  issue  accordingly;  or  the  plain- 
tiff in  the  execution  may  proceed  by  action  to 
charge  the  stockholders  with  the  amount  of 
hiB  Judgment."  It  is  also  alleged  that  the  de- 
fendant was  a  stockholder  in  said  land  com- 
pany, and  was  the  owner  of  10  shares  of  the 
capital  stoclc,  of  the  par  value  of  $500  each; 
that  he  had  paid  therefor  the  sum  of  $5,000; 
tbat  on  the  26th  day  of  February,  1890,  at  a 
term  of  the  district  court  of  Dickinson  county, 
Kan.,  a  Judgment  was  rendered  in  favor  of 
plaintiff  agahist  the  Abilene  Central  Land 
Company  for  $39,755;  that  execution  was  is- 
sued on  said  Judgment,  and  returned,  "No 
property  found;"  that  there  now  remains  due 
on  the  said  Judgment  $27,856.77,  by  means 
whereof  defendant  became  liable  to  pay  plain- 
tiff the  sum  of  $5,000,  etc.  The  second  count 
contains  substantially  the  same  allegations  as 
the  first,  except  no  reference  Is  made  to  the 
section  of  the  statute  set  out  in  the  first;  and. 
after  setting  out  the  section  of  the  constitution 
of  Kansas  found  In  the  first  count,  the  dec- 
laration proceeds  as  follows:  "Tbat  during  all 
of  said  time  there  was  in  full  force  and  effect 
In  said  state  of  Kansas  a  certain  statute,  in 
words  and  figures  as  follows:  'A  corporation 
is  dissolved,  first,  by  the  expiration  of  the  time 
limited  in  its  charter;  second,  by  a  Judgment 
of  dissolution  rendered  by  a  court  of  compe- 
tent Jurisdiction;  but  any  corporation  shall  be 
deemed  to  be  dissolved  for  the  purpose  of  en- 
abling any  creditor  of  such  corporation  to 
prosecute  suit  against  the  stockholders  there- 
of to  enforce  their  Individual  liability,  if  it  be 
shown  that  such  corporation  has  suspended 
business  for  more  than  one  year,  or  that  any 
corporation  not  so  suspended  from  business 
shall,  for  three  months  after  the  passage  of 
this  act,  fall  to  resume  Its  usual  and  ordinary 
business.'  Gen.  St.  1889,  par.  1200.  And  fur- 
ther: 'If  any  corporation  created  under  this 
or  any  general  statute  of  this  state,  except 
railway  or  charitable  or  religious  corporations, 
be  dissolved  leaving  debts  unpaid,  suits  may 
be  brought  against  any  person  or  persons  who 
are  stockholders  at  the  time  of  such  dissolu- 
tion, without  Joining  the  corporation  in  such 
suit;  and  if  Judgment  be  rendered  and  execu- 
tion satisfied,  the  defendant  or  defendants  may 
sue  all  who  were  stockholders  at  the  time  of 
the  dissolution  for  the  recovery  of  the  portion 
of  such  debt  for  which  they  were  liable,  and 
the  execution  upon  the  Judgment  shall  direct 
tbe  collection  to  be  made  from  the  property 
of  each  stockholder,  respectively;  and  if  any 
number  of  stockholders  [defendants  in  the 
case]  shall  not  have  property  enough  to  satis- 
fy his  or  their  portion  of  the  execution,  then 
the  amount  of  the  deficiency  shall  be  divided 
equally  among  all  the  remaining  stockholders 
and  collection  made  accordingly,  deducting 
from  tbe  amount  a  sum  in  proportion  to  the 
amount  of  stock  owned  by  the  plahitiff  At  the 
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time  the  corporation  dissolved.'  Id.  par.  12(H. 
And  further:  'If  any  stockholder  pay  more 
than  his  due  proportion  of  any  debt  of  the  cor- 
poration he  may  compel  contributions  from  the 
other  stockholders  by  action.'  Id.  par.  1205. 
And  further:  'No  stockholder  shall  be  liable 
to  pay  debts  of  the  corporation  beyond  the 
amount  due  on  his  stock,  and  an  additional 
amount  equal  to  the  stock  owned  by  him.' 
Id.  par.  1206.  That  the  supreme  court  of  said 
state  of  Kansas,  being  the  court  of  last  resort 
of  said  state,  have  passed  upon  and  construed 
the  foregoing  provisions  of  said  statute,  holding 
that  thereunder  each  stockholder  in  corpora- 
tions organized  under  said  statute  is  severally 
and  individually  liable  to  each  creditor  of  such 
corporation  in  an  additional  amount  equal  to 
>  the  amount  of  bis  or  her  stock,  to  be  recov- 
ered in  an  action  brou^t  by  such  creditor  di- 
rectly against  such  stockholder,  without  join- 
ing said  corporation  or  other  stockholders 
therein  as  defendants  to  such  action."  That 
said  defendant  was  a  stockholder  in  the  com- 
pany from  its  organization  until  its  dissolu- 
tion. That  Judgment  was  rendered,  and  exe- 
cution returned  unsatisfied,  and  the  debt  un- 
paid, as  alleged  in  the  first  count  That  prior 
to  the  Ist  day  of  July,  1891,  said  AbUene  Cen- 
tral Land  Company  suspended  business,  and 
thence  hitherto  has  not  engaged  in  or  done  any 
business,  by  means  whereof  it  was  dissolved 
before  the  commencement  of  this  suit  To 
the  declaration  the  defendant  interposed  a  gen- 
eral demurrer,  which  the  cotui:  sustained; 
8iid,  plaintiff  electing  to  stand  by  his  declara- 
tion, Judgment  was  entered  against  him  for 
costs. 

Cratty  Bros.,  Gray,  MacLaren,  Jarvis  & 
Cleveland,  for  plaintiff  In  error.  Tenney,  Mc- 
Connell  &  Coffeen  (William  B.  .Church,  of 
counsel),  for  defendant  in  error. 

ORAIG,  J.  (after  stating  the  facts).  It  Is 
first  insisted  in  the  argument  that  the  provi- 
sion of  the  constitution  of  Kansas  set  out  in 
the  declaration  is  self -executing,  and  intend- 
ed to  take  effect  without  any  legislation.  We 
do  not  concur  in  that  view.  It  is  apparent 
from  the  reading  of  the  provision  Itself  that 
legislation  was  contemplated  in  order  that  It 
mlgHt  be  properly  enforced;  otherwise  the 
last  clause,  "and  such  other  means  as  shall 
be  provided  by  law"  (article  12,  §  2)  would 
never  have  been  Incorporated  in  it.  More- 
over, this  provision  of  the  constitution  of 
Kansas  was  involved  in  Tuttle  v.  Bank,  161 
III.  497,  44  N.  E.  9S4,  and  upon  careful  con- 
sideration it  was  expressly  held  that  it  was 
not  self-executing.  The  same  doctrine  was 
announced  in  Marshall  v.  Sherman,  148  N. 
T.  9,  42  X.  E.  419,  and  Bank  v.  Lawrence 
(Mich.)  76  N.  W.  105,  where  the  same  provi- 
sion of  the  constitution  of  Kansas  was  in- 
volved. 

The  right,  however,  of  the  appellant  to 
maintain  this  action.,  does  not  depend  upon 
the  disposition  of  this  question.    As  has  been 


seen,  in  the  second  count  of  the  declaration 
it  is  averred  that  the  corporation  in  which 
the  defendant  was  a  stockholder  had  sus- 
pended business  for  more  than  one  year.  It 
la  then  averred  that  there  was  in  full  force 
in  the  state  of  Kansas  a  statute  which  pro- 
vides that  '"any  corporation  shall  be  deemed 
to  be  dissolved  for  the  purpose  of  enabling 
any  creditor  of  such  corporation  to  prosecute 
suit  against  the  stockholders  thereof  to  en- 
force their  Individual  liability,  if  It  be  shown 
that  such  corporation  has  suspended  busi- 
ness for  more  than  one  year."  It  is  also 
averred  that  the  statute  further  provides: 
"If  any  corporation  created  under  this  or  any 
general  statute  of  this  state,  except  railway 
or  charitable  or  religious  corporations,  be  dis- 
solved leaving  debta  unpaid,  suits  may  be 
brought  against  any  person  or  persons  who 
are  stockholders  at  the  time  of  such  dissolu- 
tion, without  Joining  the  corporation  In  such 
suit"  It  was  further  averred  In  the  declara- 
tion "that  the  supreme  court  of  said  state  of 
Kansas,  beOig  the  court  of  last  resort  of  said 
state,  have  passed  upon  and  construed  the 
foregoing  provisions  of  said  statute,  holding 
that  thereunder  each  stockhoiaer  in  corpora- 
tions organized  under  saJd  statute  is  several- 
ly and  individually  liable  to  each  creditor  of 
such  corporation  in  an  additional  amount 
equal  to  the  amount  of  his  or  her  stock,  to 
be  recovered  in  an  action  brought  by  sncb 
creditor  dlrecUy  against  such  stockholder, 
without  Joining  said  corporation  or  other 
stockholders  therein  as  defendants  to  such  ac- 
tion." The  facts  set  up  In  the  declarati(Hi  are 
admitted  by  the  demurrer,  and  the  question 
presented  is,  admitting  the  facts  as  pleaded 
to  be  true,  Is  the  appellant  entitied  to  main- 
tain his  action  against  the  defendant  to  en- 
force his  liability  as  a  stockholder  in  the  cor- 
poration? Where  a  statnte  of  another  state 
has  received  a  construction  by  the  highest 
court  of  such  state,  such  construction  will 
ordhiarlly,  in  the  courts  of  this  state,  be 
adopted  as  binding  and  conclusive;  and  this 
although  the  examining  court  finds  that  up- 
on similar  language  in  a  statute  within  Its 
own  sovereignty,  it  would  place  a  different 
or  even  reverse,  construction.  Van  Matre  v. 
Sankey,  148  111.  530,  36  N.  E.  628. 

It  Is,  however,  said  that  the  legislation  In 
Kansas  relates  only  to  the  remedy,  and,  as 
the  remedy  Is  special  to  the  state  of  Kansas, 
it  will  hot  be  enforced  here.  It  may  be  re- 
garded as  a  well-settled  rule  that  the  courts 
of  one  country  will  not  enforce  either  the 
criminal  or  penal  laws  of  another;  nor  will 
they  carry  out  or  be  guided  by,  the  laws  of 
another  regulating  the  forms  of  actions,  or 
the  remedies  provided  for  civil  Injuries.  But 
it  is  also  well  settled  that  in  the  construction 
of  contracts,  and  in  ascertaining  whether 
they  are  valid,  the  law  of  the  country  where 
the  contract  was  made  w  to  be  performed 
shall,  in  general,  govern.  Sherman  v.  Gas- 
sett  4  Oilman,  521.  The  statute  In  question 
is  neither  a  criminal  nor  a  penal  law.    There 


Digitized  by 


Google 


m.) 


BELL  V.  FABWELL. 


349 


Is  no  ground  for  holding  that  the  liability  Im- 
posed by  the  constitution  and  statute  of  Kan- 
sas is  penal  in  its  nature  or  purpose. 

In  Diversey  v.  Smith,  103  111.  3T8,  we  had 
occasion  to  consider  when  a  statute  might  be 
regarded  as  penal,  and  when  the  liability 
might  be  regarded  as  primary  and  based  on 
contract  In  that  case  the  statute  declared 
that  the  corporation  should  not  transact  busi- 
ness until  certain  specified  things  had  been 
done,  and,  if  it  did  transact  business  in  vio- 
lation of  the  statute,  the  trustees  and  cor- 
porators should  be  liable  to  the  creditors  In 
a  specified  amount  The  court  in  the  deci- 
sion of  the  case,  among  other  things,  said 
(page  390):  "But  the  statute  under  consid- 
eration •  •  •  prohibits  the  making  of  all 
contracts.  It  imposes  the  liability  upon  the 
trustees  and  corporators,  not  because  the 
company  was  authorized  to  contract  in  their 
names  or  on  their  behalf,  or  so  as  to  other- 
wise bind  them,  but  because  it  prohibited  the 
commencing  of  business  and  issuing  of  poli- 
cies, and  the  trustees  and  corporators,  in  vio- 
lation of  their  duty,  caused  or  permitted 
bnsiness  to  be  commenced  and  policies  to  be 
Issued.  Sedgwictc  says:  'Penal  statutes  are 
acts  by  which  a  forfeiture  is  imposed  for 
transgressing  the  provisions  of  the  act'  He 
moreover  adds:  'A  penal  law  may  also  be 
remedial,  and  a  statute  may  be  remedial  In 
one  part  and  penal  in  another.*  Sedg.  St  & 
Const  Law,  41.  In  Potter,  Dwar.  St.  74,  it 
Is  said:  'A  penal  statute  is  one  which  Im- 
poses a  forfeiture  or  penalty  for  transgress- 
ing its  provisions  or  for  doing  a  thing  pro- 
hibited.' It  Is  the  effect,  not  the  form,  of 
the  statute  that  Is  to  be  considered;  and, 
when  Its  object  Is  clearly  to  inflict  a  punish- 
ment on  a  party  for  violating  it  (i.  e.  doing 
what  is  prohibited  or  failing  to  do  what  is 
commanded  to  be  done).  It  is  penal  in  its 
character."  In.  the  decision  the  distinction 
between  a  penal  and  a  contractual  liability 
is  made.  In  the  one  case  the  liability  arises 
by  a  violation  of  the  law.  But  where  the 
statute  declares  that  the  corporation  may 
transact  business,  and  the  stocldiolder  shall 
be  liable  for  debts  contracted,  then  the  lia^ 
bility  is  primary,  and  based  upon  contract 
It  wlU  be  observed  that  Fuller  v.  Ledden,  87 
m.  310,  Culver  v.  Bank,  64  111.  529,  and  Cor- 
with  V.  Culver,  69  111.  502,  are  referred  to  by 
the  court  in  the  above  case;  and  it  is  said 
that  the  liability  of  the  stockholder  in  those 
cases  was  contractual,  and  not  penal.  Upon 
examination  It  will  be  found  that  the  lan- 
guage of  the  statute  under  which  the  corpo- 
rations were  organized  in  those  cases  was 
substantially  the  same  as  in  the  case  under 
consideration.  Nor  does  the  act  In  question 
undertake  to  provide  any  form  of  action 
whatever.  It  merely  provides  that  suits 
may  be  brought  against  any  persons  who  are 
stockholders,  without  undertaking  to  deter- 
mine the  character  or  kind  of  action  that 
shall  be  brought  It  is  true,  the  liability  of 
the  stockholder  to  the  creditors  is  one  im- 


posed by  statute;  but  at  the  same  time  the 
liability  is  one  arising  out  of  contract. 
Where  the  charter  of  the  corporation  pro- 
vides that  the  stockholder  shall  be  liable  to 
creditors  individually,  as  was  the  case  here, 
all  persons  who  became  stockholders  agreed 
to  become  liable  to  all  who  might  give  cred- 
it to  the  corporation.  The  stockholders  of- 
fer to  the  public  to  be  liable  as  a  corporation 
to  the  extent  of  the  capital  invested  in  the 
corporation,  and  they  agree  to  become,  liable 
individually  to  an  amount  specified  in  the  act 
of  Incorporation.  Persons  who  give  credit 
to  the  corporation  do  so  upon  the  faith  of  the 
personal  liability  of  the  stockholders,  and 
upon  what  principle  can  it  be  said  that  the 
liability  is  not  contractual?  In  the  discus- 
sion of  this  question,  Morawetz  on  Private 
Corporations  (section  870)  says:  "If  the  com- 
pany's charter  provides  that  the  shareholders 
shall  be  subject  to  a  special  individual  liabil- 
ity to  creditors,  persons  becoming  sharehold- 
ers agree  to  become  liable,  both  in  their  cor- 
porate capacity  and  Individually,  to  all  per- 
sons who  shall  give  credit  to  the  corporation. 
They  offer  to  all  the  world  to  become  liable, 
in  their  corporate  capacity,  to  the  extent  of 
the  capital  which  they  have  agreed  to  con- 
tribute for  the  purpose  of  carrying  on  the 
company's  business,  and  they  ofTer  to  be- 
come liable  individually  to  the  amount  ex- 
pressly provided  by  their  charter  or  incor- 
poration law.  Parties  who  contract  with 
the  corporation  contract  upon  the  faith  of 
this  liability  held  out  as  their  security,  and 
the  offer  of  the  shareholders,  being  thereby 
accepted,  ripens  into  a  binding  contract" 
See,  also,  Thomp.  Priv.  Corp.  i  3056;  Cook, 
Stock  &  Stockh.  {  223.  In  Bank  v.  Law- 
rence, 76  N.  W.  105,  the  supreme  court  of 
Michigan  held  that  under  the  Kansas  con- 
stitution and  statute  the  stockholder  was  in- 
dividually liable  to  a  creditor;  that  the  ac- 
tion was  transitory,  and  might  be  enforced 
in  any  state  where  personal  service  could  be 
had  on  the  stockholder.  In  Bank  v.  £Uis, 
166  Mass.  414,  44  N.  E.  349,  the  supreme 
court  of  Massachusetts  held  that  an  action 
might  be  maintained  in  that  state  by  a  cred- 
itor against  a  stockholder,  under  the  consti- 
tution and  statute  of  Kansas,  to  enforce  the 
personal  liability  of  the  stockholder.  In  the 
decision  of  the  case  the  court  said:  "This 
case  comes  up  on  demurrer  to  the  plaintiff's 
declaration.  It  Is  averred.  In  substance,  that 
under  the  statute  of  Kansas,  as  interpreted 
by  the  decisions  of  the  supreme  court  of  that 
state,  the  liability  of  the  defendant  as  a 
stockholder  is  a  contractual  liability,  and 
arises  upon  the  contract  of  subscription  to 
the  capital  stock  made  by  the  defendant  in 
becoming  a  stockholder,  and  that  in  sub- 
scribing to  said  stock  and  becoming  a  stock- 
holder he  thereby  guarantied  payment  to  the 
creditors  of  an  amount  equal  to  the  par  value 
of  the  stock  held  and  owned  by  him,  which 
should  be  payable  to  the  Judgment  creditors 
of  said  corporation  who  first  pursued   this 
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remedy  under  the  statute,  and  that  an  ac- 
tion to  enforce  said  liability  is  transitory, 
and  may  be  brought  In  any  court  of  general 
Jurisdiction  In  the  state  where  personal  serv- 
ice can  be  made  upon  the  stockholder.  The 
liability  of  the  stocldiolders  must  be  deter- 
mined according  to  the  law  of  Kansas.  New 
Haven  Horse-Nail  Co.  v.  London  Springs  Co., 
142  Mass.  349,  7  N.  B.  773;  Halsey  v.  Mc- 
Lean, 12  Allen,  438;  Flash  v.  Conn,  109  U.  S. 
371,  3  Sup.  Ct  263.  We  now  have  a  ease 
where  the  declaration,  as  we  interpret  It, 
sets  forth  that  according  to  the  law  of  Kan- 
sas the  defendant  is  liable  to  a  Judgment 
creditor  of  the  corporation  as  upon  a  con- 
tract, which  is  suable  anywhere.  The  facts 
alleged  in  this  respect  are  different  from 
those  In  any  case  heretofore  presented  to  this 
court  (see  Bank  v.  Rindge,  154  Mass.  203,  27 
N.  E.  1015),  and  the  alleged  liability  of  stock- 
holders is  of  a  different  character  from  that 
which  exists  in  this  commonwealth.  We 
are,  however,  to  adopt  the  construction  which 
is  given  In  Kansas  to  the  liability  and  under- 
taking of  stockholders  in  Kansas  corpora- 
tions, and  to  give  force  and  effect  to  the 
same  as  there  established." 

It  is  said,  however,  assuming  a  liability 
which  the  courts  might  undertake  to  enforce, 
they  will  refuse  to  do  so,  except  by  a  pro- 
ceeding in  consonance  with  the  judicial  pol- 
icy of  our  state.  Thompson  on  Liability  of 
Stockholders  (sections  82,  83),  says:  "If  the 
liability  sought  to  be  enforced  is  in  the  na- 
ture of  contract,  and  Is  not  opposed  to  the 
legislation  or  public  policy  of  the  state  in 
which  It  is  sought  to  be  enforced,  the  courts 
of  such  state  will  give  effect  to  It.  If  the 
statute  creating  such  liability  Is  penal  In  Its 
nature.  It  will  not  be  enforced  outside  of  the 
sovereignty  enacting  it."  Under  this  rule 
we  see  no  reason  why  the  action  brought  in 
the  case  under  consideration  might  not  prop- 
erly be  maintained.  The  statute  creating 
the  liability,  as  we  have  seen,  is  not  penal; 
and,  while  the  liability  Is  one  Imposed  by 
statute.  It  arises  out  of  a  contract  of  sub- 
scription entered  Into  by  the  stockholder 
when  be  became  a  stockholder  in  the  corpo- 
ration. Morawetz  on  Corporations  (section 
875)  says:  "The  right  to  maintain  a  suit  of 
this  character  outside  of  the  Jurisdiction  of 
the  state  by  which  the  corporation  was  char- 
tered does  not  depend  upon  the  comity  of  the 
state  where  the  suit  is  brought,  or  its  will- 
ingness to  recognize  and  give  effect  to  the 
laws  of  a  foreign  state.  It  d^ends  upon 
the  willingness  of  the  courts  to  enforce  a 
contract  validly  entered  into  between  the 
parties  in  another  Jurisdiction."  The  policy 
of  a  state  is  to  be  determined,  in  a  great 
measure,  from  Its  legislation  and  from  the 
decisions  of  its  courts;  and  under  our  decisions 
a  liability  of  a  stockholder  has  been  frequent- 
ly enforced  In  an  action  at  law,  where  the  lia- 
bility of  the  stocldiolder  did  not  arise  under 


the  general  Incorporation  act  of  the  state. 
Wincock  V.  Turpin,  96  HI.  135;  Schalucky  v. 
Field,  124  m.  617,  16  N.  B.  904;  Corwlth  v. 
Culver,  69  lU.  602;  Fuller  v.  Ledden,  87  111. 
810;  Culver  v.  Bank,  64  ni.  529;  McCarthy 
V.  Lavasche,  89  111.  270.  Where  a  liability 
arises  under  the  general  incorporation  act  of 
the  state  (Rev.  St.  c.  32),  the  remedy  of  the 
creditor  is  In  equity,  as  provided  by  section 
26  of  that  statute,  as  held  In  Low  v.  Buchan- 
an, 94  111.  76.  But  In  Wincock  v.  Turpin, 
supra,  it  was  held  that  the  remedy  in  equity 
was  confined  to  corporations  organized  under 
that  act;  hence  the  fact  that  a  remedy  in 
equity  was  established  In  a  particular  class 
of  cases  could  have  no  special  bearing  on  the 
question  involved. 

The  appellee,  however,  relies  upon  Tnttle 
T.  Bank,  supra,  as  an  authority  that  the  ac- 
tion cannot  be  maintained.  There  is  a  mark- 
ed distinction  betwefen  this  case  and  the 
Tuttle  Case.  In  the  second  count  of  the 
declaration  will  be  found  three  provisions  of 
the  Kansas  statute  set  out  and  relied  upon 
which  were  not  before  the  court  in  the  Tut- 
tle Case.  In  addition,  the  construction  pla- 
ced upon  the  constitution  and  statutes  of 
Kansas  by  the  supreme  court  of  that  state 
is  pleaded  in  this  case,  which  was  not  before 
the  court  in  that  case.  It  is  averred  in  the 
declaration,  and  the  averment  Is  admitted  to 
be  true  by  the  demurrer,  "that  the  supreme 
court  of  Kansas,  being  the  court  of  last  re- 
sort of  said  state,  has  passed  upon  and  con- 
strued said  statute,  and  holds  that  any  stock- 
holder in  a  corporation  organized  thereunder 
is  severally  and  Individually  liable  to  each 
creditor  of  such  corporation  in  an  amount 
equal  to  the  amoimt  of  his  stock,  to  be  recov- 
ered in  an  action  brought  by  the  creditor  di- 
rectly against  the  stockholder,  without  Join- 
ing said  corporation  or  other  stockholders 
therein  as  defendants."  Had  the  statutes 
set  up  in  this  case,  and  their  construction  by 
the  court  of  last  resort,  been  before  us  in  the 
Tuttle  Case,  a  different  result  might  have 
been  reached  on  the  question  of  remedy. 
The  liability  imposed  Is  not  to  the  corpora- 
tion, nor  to  all  the  creditors  of  the  corpora- 
tion; but,  on  the  other  hand,  the  liability  Is 
to  each  individual  creditor.  Nor  is  the  lia- 
bility of  the  stockholders  a  Joint  one,  but 
each  stockholder  is  severally  liable.  Under 
such  circumstances  a  resort  to  a  court  of  eq- 
uity In  the  state  of  Kansas  does  not  seem 
to  be  required  before  bringing  an  action  here 
to  enforce  the  individual  liability  of  the 
stockholder.  The  rule  established  in  Yonng 
V.  Farwell,  139  111.  326,  28  N.  B.  845,  and 
Patterson  v.  Lynde,  112  III.  196,  does  not  ap- 
ply to  the  case  made  by  the  declaration  here. 
The  Judgments  of  the  appellate  and  superior 
courts  will  be  reversed,  and  the  cause  will 
be  remanded,  with  directions  to  the  superior 
court  to  overrule  the  demurrer  to  the  declara- 
tion.   Reversed  and  remanded. 
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DONAHOE  et  al.  v.  CHICAGO  CRICKET 
CLT7B  et  al. 

(Snpreme  Conrt  of  Illinois.    Dec.  21,  1898.) 
Ubeds — Cakcbllation — Duress — Fraud— Attor- 

HBT  ASD  Client  —  Kbsl-ltino  Trusts  —  Evi- 

DENOB  —  SCPriCIBNCT  —  HOMESTEAD  —  CoNTBT* 
AHCE. 

1.  A  husband  executed  a  deed  in  trust  for 
himself  and  wife,  and  about  a  year  and  a 
half  afterwards  disappeared,  and  nothing  was 
ever  heard  of  him.  He  was  ignorant  and  ex- 
cessively intemperate,  and  his  wife  had  threat- 
ened to  leave  him  if  he  did  not  deed  the  proper- 
ty to  her,  and  he  had  been  afraid  to  do  so  lest 
she  would  then  tnm  him  out  of  doors.  Held  in- 
sufficient to  show  that  the  deed  was  execoted 
throuKh  undue  influence  or  duress. 

2.  A  deed  to  the  grantor's  attorney,  in  trust 
for  the  benefit  of  the  grantor  and  wife,  is  not 
constructiTely  fraudulent  by  reason  of  the  con- 
fidential relation,  where  the  attorney  acquires 
no  advantage  from  the  transaction. 

8.  A  deed  was  given  to  an  attorney  in  trust 
for  the  benefit  of  the  grantor  and  his  wife  or 
the  survivor  of  them.  After  the  date  of  the 
deed,  and  before  it  was  acknowledged  or  re- 
corded, the  grantor,  by  said  attorney,  began 
suits  against  strangers  to  the  deed  to  recover 
possession.  Beld,  that  no  resulting  trust  was 
created  in -favor  of  the  grantor,  enabling  his 
heirs  to  recover  the  property  after  his  wife  had 
survived  him. 

4.  A  deed  of  a  homestead  executed  by  a 
householder  alone,  for  the  use  of  his  wife,  does 
not  convey  the  estate  of  the  homestead  to  the 
extent  in  value  of  Sl,00O,  in  view  of  Home- 
stead Act,  i  4,  providing  that  no  conveyance  of 
an  estate  so  exempted  shall  be  valid,  unless  it 
is  executed  by  the  householder  and  his  wife. 

Appeal  froiB  circuit  court.  Cook  connty;  E. 
Hanecy,  Jtidge. 

Bill  by  Patrick  S.  Donahoe  and  others 
a^nst  the  Chicago  Cricket  dub  and  others. 
Decree  for  defendants,  and  complainants  ai>- 
peal.    Reversed. 

John  B.  Groves  and  Nicholas  R.  Finn 
(Thornton  &  CSiancellor,  of  counsel),  for  ap- 
pellants. Swift,  Campbell  &  Jones  and  B. 
F.  Chase,  for  appellees. 

CRAIG,  J.  This  is  a  proceeding  In  chan- 
cery, the  object  of  which  Is  to  Impeach  a  pre- 
vious decree  In  chancery,  and  have  an  Inter- 
est In  certain  real  estate  In  Cook  county  de- 
creed to  be  In  the  complainants.  Upon  the 
hearing  below,  a  decree  was  rendered  In  fa- 
vor of  the  defendants,  from  which  complain- 
ants appeaL  It  appears  that  one  Sylvester 
Donahoe  was  on  the  15th  day  of  October, 
1883,  the  owner  of  certain  property  In  Cook 
county.  He  executed  a  warranty  deed  tp 
George  H.  Leonard  on  October  15,  1883,  con- 
veying tills  property,  acknowledging  It  Sep- 
tember 8,  1884.  It  was  recorded  on  this  lat- 
ter date.  It  is  conceded  by  all  parties  to  the 
suit,  and  by  Leonard,  that  this  deed  was 
made  to  the  latter  in  trust  for  certain  pur- 
poses. At  the  time  of  its  execution,  Sylves- 
ter Donahoe,  and  his  wife,  Sarah,  lived  on 
the  premises,  and  continued  to  reside  there 
until  March  28,  1886,  when  be  disappeared, 
and  never  returned  nor  was  heard  of  after 
his  disappearance.    He  left  no  child  or  chil- 


dren. Several  mortgages  were  placed  upon 
the  propert:^  by  Leonard  thereafter,  Sarah 
Donahoe  Joining  In  their  execution  for  the 
purpose  of  relinquishing  her  dower  rights, 
the  principal  part  of  the  money  realized  on 
these  mortgages  being  expended  In  the  erec- 
tion of  improvements  on  the  property.  On 
January  2,  1886,  Sarah  Donahoe  executed  a 
warranty  deed  to  Leonard,  releasing  her  right 
of  dower  and  homestead.  Leonard  soon 
after,  in  the  same  month,  subdivided  the 
premises  into  lots,  except  two  parcels  of  It. 
On  June  0th  following,  Sarah  Donahoe  com- 
menced suit  In  chancery  in  the  circuit  court 
of  Cook  county,  showing  the  above  facts,  and 
claiming  that  the  deed  by  Sylvester  Donahoe 
to  Leonard  was  In  trust,  for  her  sole  benefit; 
that,  before  her  marriage  to  Sylvester  Dona- 
hoe, she  had  been  a  servant  In  the  family  of 
Leonard;  tEat  Leonard  was  an  attorney,  and 
Sylvester  Donahoe  his  client;  that,  at  the 
time  the  deed  to  Leonard  was  executed,  Syl- 
vester's health  had  become  Impaired,  and 
was  becoming  more  so  on  account  of  his  In- 
temperate habits;  that  the  only  heirs  Sylves- 
ter bad  at  that  time,  besides  his  wife,  Sarah, 
were  brothers,  and  desiring  to  secure  the 
property  for  her  benefit,  and  to  have  some 
one  of  experience  to  manage  It,  he  made  the 
deed  in  trust;  and  that  Leonard  gave  her  a 
writing  showing  the  conditions  of  the  trust. 
She  also  alleged  that  Leonard  had  left  the 
country,  and  asked  for  the  appointment  of  a 
new  trustee.  None  of  the  relatives  of  Syl- 
vester were  parties  to  this  proceeding.  David 
Qaigg  was  appointed  trustee,  and  he,  as  such 
trustee,  filed  a  petition  In  the  cause,  showing 
a  necessity  for  a  sale  of  his  interest,  as  tms- 
tee,  In  the  lots.  By  the  order  of  court,  in 
compliance  with  this  petition,  all  the  lots  ex- 
cept one  were  sold.  The  one  lot,  and  the 
balance  of  the  money  in  the  hands  of  the 
trustee,  were  turned  over  to  Sarah  Donahoe, 
and  the  trustee  discharged.  The  present  ac- 
tion is  on  behalf  of  the  children  of  a  brother 
of  Sylvester  Donahoe,  and  the  executor  and 
sole  devisee  of  another  brother.  Their  con- 
tention is  that  they  are  entitled  to  their  In- 
terest in  this  property  as  heirs  of  Sylvester 
Donahoe,  and  also,  as  such  heirs,  they  are 
entitled  to  share  therein  at  least  to  the  ex- 
tent of  a  homestead  interest  at  the  time  Syl- 
vester Donahoe  disappeared.  It  seems  to  be 
conceded  on  both  sides  that  seven  years  hav- 
ing elapsed  after  his  disappearance,  on  March 
28,  1885,  Sylvester  Donahoe  became  legally 
dead;  Ihat  Is,  after  March  28,  1892.  It  Is 
also  conceded  by  defendants  below  that  if 
the  complainants,  who  were  not  parties  to 
the  former  suit,  have  any  rights  In  the  prop- 
erty, they  are  in  no  way  bound  by  the  decree 
therein  entered. 

Appellants  claim  the  deed  from  Sylvester 
Donahoe  was  procured  by  fraud  and  undue 
Influence.  There  was  testimony  to  the  ef- 
fect that  Sylvester  was  excessively  intem- 
perate, and  tbat  he  was  Ignorant  In  many  re- 
spects, but  there  was  nothing  in  the  evidence 
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to  warrant  the  court  In  setting  the  deed  aside 
on  the  ground  of  fraud  or  duress.  There 
was  notbinjr  whatever  to  show  that  the  gran- 
tor, at  the  making  of  the  deed,  was  intoxi- 
cated, or  that  he  did  not  understand  the  effect 
of  his  act  One  of  complainants'  own  wit- 
nesses, Jane  Hogue,  was  asked,  "Do  you 
know  whether  or  not  Sarah  Donahoe  threat- 
ened to  leare  her  husband  if  he  did  not  deed 
the  property  to  her  after  the  marriage?"  and 
she  answered,  "Yes,  I  do."  This  was  as  far 
as  the  witness  testified,  and  it  certainly  falls 
far  short  of  proving  duress.  There  was  also 
testimony  tending  to  show  that  Sylvester  was 
afraid  to  deed  the  property  to  his  wife,  be- 
cause "she  would  have  the  power,  and  exer- 
cise it,  to  turn  him  out  of  doors."  The  mas- 
ter's report,  which  was  approved  by  the  court, 
upon  the  subject  of  duress,  found  that  there 
was  no  evidence  dt  such  "Influence,  deceit, 
duress,  or  threats  used  against  said  Sylvester 
DonahDe,  either  at  the  date  of  that  deed,  or 
at  the  date  of  its  acknowledgment,  or  con- 
nected at  any  time  with  that  deed":  and  we 
think  the  evidence  fully  warranted  such  a 
finding. 

It  was  Insisted  that  because  Leonard  was 
the  attorney  of  Sylvester,  and  because  of  his 
acts  as  such,  constructive  fraud  arose  out  of 
that  confidential  relation.  Leonard  does  not 
appear  to  have  had  any  Interest  In  the  trust 
property,  nor  does  it  appear  that  any  advan- 
tage whatever  was  fiaJien  by  him  after  the 
transaction. 

Appellants  further  contend  that  the  deed 
to  Leonard  was  intended  to,  and  did,  create 
a  resulting  trust  In  the  grantor  or  his  hehrs. 
They  rely,  in  part,  to  support  this  claim,  up- 
on the  fact  that  after  the  date  of  the  deed 
to  Leonard,  but  before  the  acknowledgment 
or  recording  thereof,  Sylvester  Donahoe,  by 
Leonard,  as  his  attorney,  began  two  suits,— 
one  In  chancery,  and  another  in  ejectment,— 
against  Michael  Saunders,  to  recover  posses- 
sion of  one  of  the  lots;  the  contention  being 
that  by  these  suits  Sylvester  Donahoe  was 
still  claiming  to  be  the  owner  of  the  prop- 
erty. The  fact  that  he  may  have  claimed  the 
property  after  the  execution  of  the  deed  to 
Leonard,  or  that  Leonard,  the  trustee,  may 
have  recognized  him  as  interested  in  the  prop- 
erty, cannot  be  held  sufficient  to  overcome 
the  evidence,  which  clearly  establishes  the 
conveyance  of  the  property  from  Donahoe  to 
Leonard,  and  the  agreement  under  which 
Leonard  held  the  title.  Leonard,  who  had  no 
Interest  whatever  In  the  litigation,  and  who, 
under  the  ruling  in  Bradshaw  v.  Oombs,  102 
III.  428,  may  be  regarded  as  a  competent  wit- 
ness for  his  co-defendants,  testified:  "The 
deed  was  given  by  Sylvester  Donahoe  to  me, 
to  hold  in  trust  for  the  benefit  and  use  of 
Sylvester  Donahoe  and  Sarah  Donahoe,  or  the 
survivor  of  them."  He  also  testified  that  In 
no  event  was  he  (Leonard)  to  have  any  equi- 
table interest  In  the  property.  This  evidence. 
In  connection  wltn  the  other  evidence  in  the 
record,  satisfactorily  shows  that  the  trust 


was  meant  for  the  sole  benefit  of  the  sur- 
vivor. 

It  Is,  however,  contended  that,  upon  the 
death  of  Sylvester  Donahoe,  he  naver  having 
conveyed  his  homestead  in  the  premises  in 
the  mode  prescribed  by  law,  the  estate  of 
homestead  of  the  value  of  $1,000  descended 
to  his  heirs  at  law,— one  half  to  his  widow, 
Sarah  Donahoe,  and  the  other  half  to  his  two 
brothers.  At  the  time  of  the  conveyance  from 
Sylvester  Donahoe  to  Leonard,  October  15, 
1883,  the  value  of  the  property  was  largely 
in  excess  of  $1,000;  and,  so  far  as  the  excess 
In  value  above  $1,000  is  concerned,  that 
passed  to  the  grantee  In  the  deed,  although 
the  deed  was  not  executed  and  acknowledged 
by  the  wife,  as  provided  by  the  homestead 
act  Despam  v.  Wagner,  163  111.  598,  45  N. 
E.  129.  But  the  estate  of  homestead  to  the 
extent  in  value  of  $1,000  stands  upon  a  dif- 
ferent footing.  Section  4  of  the  homestead 
act  provides:  "No  release,  waiver  or  convey- 
ance of  the  estate  so  exempted  shall  be  valid 
unless  the  same  is  in  writing,  subscribed  by 
sal3  householder  and  bis  wife  or  husband,  if 
he  or  she  have  one,  and  acknowledged  In  the 
same  manner  as  conveyances  of  real  estate 
are  required  to  be  acknowledged,  or  posses- 
sion Is  abandoned  or  given  pursuant  to  the 
conveyance."  Here,  Sarah  Donahoe,  the  wife 
of  Sylvester  Donahoe,  did  not  Join  with  her 
husband  In  the  execution  of  the  deed  to 
Leonard,  nor  was  the  possession  of  the  prem- 
ises abandoned  or  given  pursuant  to  the  deed. 
It  therefore  follows  that  the  estate  of  home- 
stead to  the  extent  In  value  of  $1,000  did  not 
pass  by  the  conveyance,  but  remained  In 
Sylvester  Donahoe.  After  the  execution  of 
the  deed,  Donahoe  and  his  wife  continued  to 
reside  on  the  premises  until  March  28,  1885. 
when  he  disappeared,  and  has  not  been 
heard  of  since.  It  nowhere  appears  from  the 
record  that  he  acquired  a  home  or  domicile  at 
any  other  place,  and  the  premises  upon  which 
be  resided  when  he  disappeared  continued  to 
be  his  home  and  residence  until  It  Is  proved 
that  he  acquired  a  home  and  settlement  else- 
where. Behrensmeyer  v.  Kreitz,  135  ni.  591, 
26  N.  E.  704;  Moore  v.  Dunning,  29  m.  130. 

As  the  estate  of  homestead  vested  in  Syl- 
vester Donahoe  did  not  pass  by  the  deed  to 
Leonard,  and  as  possession  was  not  aban- 
doned or  given  In  pursuance  of  the  convey- 
ance, it  is  apparent  that,  at  the  time  of  bis 
death,  Sylvester  Donahoe  was  possessed  of 
an  estate  of  homestead  In  the  premises  to 
the  extent  in  value  of  $1,000.  That  estate 
descended  to  his  heirs  at  law.  Kitterlin  v. 
Insurance  Co.,  134  111.  647,  25  N.  E  772;  An- 
derson V.  Smith,  159  ni.  93,  42  N.  E.  306; 
Wilson  T.  Bank,  166  lU.  9,  46  N.  B.  740. 
Donalioe  died  intestate  and  without  Issue, 
and,  under  the  st&tute,  one  half  of  his  estate 
of  homestead  descended  to  his  wife,  and  the 
other  half  to  appellants,  sole  heirs  and  devi- 
sees of  two  brothers,  subject  to  the  right  of 
occupancy  by  the  widow  during  her  natural 
life.    It  appears,  however,  that  the  widow 
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has  abaadoned  the  premises,  and  ceased  to 
occupy  them  as  a  homestead.  The  EQppel- 
lants  were  therefore  entitled  to  an  estate  of 
homestead  In  the  premises  of  the  value  of 
$500  at  the  time  of  filing  the  bill.  The  de- 
cree of  the  circuit  court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
In  conformity  to  this  (pinion.  Reversed  and 
remanded. 

(17«  III.  (20) 

BRENAN  et  al.  r.  PEOPLE  ex  rel.  CIVIL 

SERVICE  COM'RS. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 
Mandamus — Municipal  Corpokations — Obnbrai. 
School  Laws— Effbot  on  Chicago  City  Chab- 
T»R  —  Civil  Service  Laws  —  Conbtrcotion  — 
Board  of  Edccation— Offiobbs. 

1.  Laws  1895,  p.  86,  regulating  civil  service 
of  cities,  and  providing  (section  3)  that  the  com- 
misBioners  shall  classify  all  the  offices  and 
places  of  employment  in  snch  cities,  does  not  in- 
clude offices  in  no  way  connected  with  the 
municipal  government. 

2.  The  city  of  Chicago,  by  incorporating  un- 
der the  general  law  for  the  incorporation  of 
cities  (Laws  1871-72,  5.  218,  art.  1),  did  not  ab- 
rogate any  of  the  provisions  of  its  special  char- 
ter relative  to  schools,  since  such  general  law 
contains  no  provision  as  to  schools,  and  pro- 
vides (section  6)  that  all  laws  and  parts  of  laws 
not  inconsistent  therewith,  and  applicable  to 
Buch  cities,  shall  continue  in  force. 

3.  The  general  school  laws  of  1872  (Laws 
1871-72,  p.  700)  and  1889  (Laws  1889,  p.  239) 
did  not  repeal  the  provisions  of  the  Chicago  city 
charter  relative  to  schools,  since  the  repealing 
sections  thereof  do  not  indicate  any  intention  to 
repeal  any  special  acts,  except  such  as  are  in- 
consistent therewith. 

4.  The  board  of  education  of  the  city  of  Chi- 
cago, authorized  by  the  general  school  laws  of 
1872  (Laws  1871-72,  p.  700)  and  1889  (Laws 
1889.  p.  239),  providing  that  m  all  cities  of  over 
100,000  inhabitants  the  public  schools  shall  be 
controlled  b^  the  board  of  education,  is  still 
connected  with  and  a  part  of  the  municipal  gov- 
ernment, and,  as  such,  all  its  offices  and  places 
of  employment  are  within  the  civil  service  act 
(Laws  1^5,  p.  8S),  except  the  members  of  the 
board,  the  superintendent,  and  teachers,  who  by 
section  11  are  exempted  from  such  classified 
service. 

5.  The  teachers'  and  employes'  pension  act 
(Act  June  21,  1895)  and  the  civil  service  act 
(Act  March  20,  1895)  conflict  as  to  the  powers 
of  removal  of  employes  of  the  board  of  educa- 
tion of  Chicago,  but,  as  the  former  is  the  latest 
expression  of  the  legislative  will  (the  latter  not 
taking  effect  until  adopted  bv  the  electors  of 
Chicago,  June  1,  1895),  such  board  can  re- 
move or  discharge  its  employes  as  therein  em- 
powered. 

Appeal  from  circuit  cotirt,  C!ook  county;  M. 
F.  Xnley,  Jtidge. 

Petition  by  the  people,  on  the  relation  of 
the  civil  service  commissioners  of  Chicago, 
against  the  board  of  education  of  such  city 
and  Thomas  Brenan  and  others,  for  manda- 
mus to  compel  the  latter  to  make  requisition 
upon  the  former  for  certificates  of  eligible 
candidates  for  positions  of  employment  classi- 
fied under  the  civil  service  act  (Laws  1895, 
p.  85).  From  an  order  awarding  the  writ,  de- 
fendants appeal.    Affirmed. 

Daniel  J.  McMahon,  for  appellants  Thomas 
Brenan  and  others.    CoIUhb  &  Fletcher,  for 
62  N.B.— 23 


appellant  Alfred  S.  Trade.  S.  P.  Shope,  for 
appellant  John  T.  Keating.  William  O.  Beale 
and  Donald  L.,. Morrill,  of  counsel,  for  appel- 
lants. T.  A.  Moran,  John  W.  Ela,  Levy  Mayer, 
and  C.  B.  Holden,  for  appellees. 

CARTER,  O.  J.  The  dvil  service  commis- 
sioners of  Chicago  filed  their  petition  in  the 
circuit  court  of  Cook  county  for  a  writ  of  man- 
damus to  compel  the  board  of  education  of 
the  city  to  make  requisition  upon  the  civil 
service  commission  for  certificates  of  ellglUe 
candidates  for  positions  and  places  of  em- 
ployment classified  under  the  civil  service  act 
(Laws '  1895,  p.  85),  which  said  board  was 
about  to  fill  by  appointment  thereto,  and  to 
make  such  appointments  from  persons  whose 
names  should  be  certified  by  said  commission. 
The  board  and  Its  several  members  demurred 
to  the  petition,  and  contended  that  the  civil 
service  act  does  not  apply  to  the  board  of 
education  of  the  city  of  Chicago,  and  some  of 
the  defendants  contended  below,  and  contend 
here,  that  said  act  Is  unconstitutional.  The 
trial  court  overruled  the  demurrer,  and 
awarded  the.  writ 

It  is  wholly  unnecessary,  on  this  appeal,  to 
consider  further  the  constitutional  question 
raised.  Inasmuch  as  this  court  has,  since  the 
Judgment  below  was  rendered,  fully  consid- 
ered and  decided  that  question  In  People  v. 
Kipley,  171  III.  44,  49  N.  E.  229,  and  In  Same 
V.  Loeffler,  61  N.  B.  785,  and  has  held  that 
the  statute  Is  not  in  conflict  with  the  consti- 
tution. True,  some  additional  reasons  are  ad- 
vanced In  this  case,  but  we  regard  them  as 
untenable.  The  only  question,  then.  Impor- 
tant to  be  considered  or  decided,  is,  does  the 
civil  service  act  apply  to  the  employes  of  the 
board  of  education,  or,  rather,  control  such 
board  In  their  employment  or  removal?  Sec- 
tion 3  of  the  act  provides  that  "said  commis- 
sioners shall  classify  all  the  offices  and  places 
of  employment  In  such  city,  with  'reference 
to  the  examinations  hereinafter  provided  for, 
except  those  offices  and  places  mentioned  in 
section  11  of  this  act  The  offices  and  places 
so  classified  by  the  commission  shall  consti- 
tute the  classified  civil  service  of  such  city, 
and  no  appointments  to  any  of  such  offices  or 
places  shall  be  made  except  under  and  ac- 
cording to  the  rules  hereinafter  mentioned." 
Section  4  provides  that  the  commission  shall 
make  rules  for  examinations,  appointments, 
and  removals  in  accordance  with  the  act 
Section  6  provides  for  free  competitive  exam- 
inations, of  a  practical  character,  of  all  ap- 
plicants for  offices  or  places  In  the  classified 
service,  except  those  exempted  by  section  11. 
Section  10  provides  for  notice  to  the  commis- 
sion by  the  head  of  the  department  In  which 
a  position  in  the  classified  service  is  to  be 
filled,  and  for  the  certification  by  the  com- 
mission to  the  appointing  officer  of  the  name 
and  address  of  the  candidate  having  the 
highest  standing  In  the  particular  class  or 
grade,  and  for  the  appointment  of  the  person 
BO  certified  on  probation,  but  who  may  be 
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dlBcbarged  by  gncb  head  of  department  dui^ 
log  such  probation  upon  reasons  assigned  In 
writing  to  the  commissioners,  and  with  their 
consent  Provision  Is  also  made  for  temi>o- 
rary  appointments  to  meet  exigencies  in  the 
public  service.  Section  11  Is  as  follows: 
"Officers  who  are  elected  by  the  people,  or 
who  are  elected  by  the  city  council  pursuant 
to  the  city  charter,  or  whose  appointment  Is 
subject  to  conflrmatlon  by  the  city  council, 
Judges  and  clerlis  of  election,  members  of  any 
board  of  education,  the  superintendent  and 
teachers  of  schools,  heads  of  any  principal  de- 
partment of  the  city,  members  of  the  law 
department,  and  one  private  secretary  of  the 
mayor,  shall  not  be  Included  in  such  classified 
service."  Section  12  provides  that  no  officer 
or  employs  In  the  classified  service,  appointed 
under  the  rules  after  examination,  shall  be 
removed  or  discharged  except  for  cause,  upon 
written  charges  and  after  an  opportunity  to 
be  heard  In  his  own  defense;  that  such  char- 
ges shall  be  Investigated  by  or  before  the 
commission,  or  some  officer  or  board  appoint- 
ed by  It,  and  that  the  finding,  when  approved 
by  the  commission  and  certified  to  the  ap- 
pointing officer,  shall  forthwith  be  enforced 
by  such  officer,  but  that  nothing  in  the  act 
shall  be  construed  to  limit  the  power  of  any 
officer  to  suspend  a  subordinate  for  a  reason- 
able period,  not  exceeding  80  days.  There 
are  other  provisions  not  necessary  to  be  re- 
ferred to  here. 

A  question  is  raised  and  discussed  by  counsel 
as  to  the  meaning,  in  reference  to  the  classified 
service,  of  the  phrase  in  section  3,  "all  offices 
and  places  of  employment  in  such  city."  It 
would  do  violence  to  the  plain  Intent  of  the 
act  to  hold  that  offices  or  places  of  employment 
In  the  city  In  no  wise  connected  with  the 
offices  or  purposes  of  the  municipal  corpora- 
tion are  Included  hi  the  act.  It  is  plain  from 
the  scope  and  purpose  of  the  statute,  and  the 
language  employed  in  Its  different  provisions, 
that  offices  and  places  of  employment  not  so 
connected  do  not  come  withbi  its  provisions. 
Taking  this  view,  the  appellants  contend  that 
the  board  of  education  of  Chicago  is  a  public 
corporation  under  the  general  school  laws  of 
the  state,  separate  and  distinct  from  the  city 
government;  that  it  is  In  no  sense  a  depart- 
ment of  the  city  government,  but,  even  if  not  a 
public  corporation.  It  la  a  state  agency,  charged 
by  public  law  with  the  duty  of  administering, 
within  the  limits  of  the  blty  of  Chicago,  the 
school  laws,  and  with  the  maintenance  and 
management  of  the  public  schools  in  the  city, 
and,  as  such  public  corporation  or  state  agency. 
Is  not  subject  to  the  civil  service  department  of 
the  city  government  It  Is  conceded,  and  is 
clearly  true,  that  when  the  city  was  under  its 
special  charter,  enacted,  approved,  and  in  force 
February  13, 1863  (Prlv.  Laws  1863,  p.  40),  the 
board  of  education  was  one  of  the  departments 
of  the  city  government;  but  the  position  of 
appellants  is  that  substantially  all  of  the  pro- 
visions relating  to  schools  In  the  act  of  1863, 
and  subsequent  amendments,  were  repealed 


by  the  general  school  laws  of  1872  (Laws 
1871-72,  p.  700)  and  1889  (Laws  1889,  p.  239). 
In  1875  the  city  of  Chicago  became  incorpo- 
rated onder  the  general  law  for  the  Incorpora- 
tion of  cities  and  villages,  and  its  special  char- 
ter is  no  longer  in  force,  except  so  mudi  of  it 
as  is  not  inconsistent  with  the  general  law. 
It  Is  provided  In  section  6  of  article  1  of  said 
general  law  (Laws  1871-72,  p.  218;  1  Starr  Se 
0.  Ann.  St  p.  4M)  that  "all  laws  or  parts  of 
laws  not  inconsistent  with  the  provisions  of 
this  act  shall  continue  \n  force  and  applicable 
to  any  such  dty  or  village,  the  same  as  If  such 
change  of  organization  had  not  taken  place." 
Now,  the  general  law  for  the  Incorporation  of 
dtles  and  villages  contains  no  provision  what- 
ever relating  to  schools.  It  Is  plain,  there- 
fore, that  its  adoption  by  the  city  of  Chicago 
did  not  abrogate  any  of  the  provisions  of  Its 
special .  charter  relative  to  schools,  unless.  In- 
deed, they,  or  some  of  them,  are  In  other  re- 
spects inconsistent  with  the  general  act  of  in- 
corporation (Smith  V.  People,  164  IlL  58,  38 
N.  B.  319);  and  no  such  Inconsistency  has  been 
pointed  out  Nor  Is  It  contended  that  the  re- 
incorporation of  the  city  abrogated  the  provi- 
sions of  the  special  charter  relating  to  schools, 
but  that  they  were  repealed,  as  before  stated, 
by  the  general  school  laws  above  mentioned. 
It  Is  not  contended  that  they  were  expressly 
repealed,  but  by  implication  only,*  as  behdg 
Inconsistent  with  such  general  laws.  We  are 
of  the  opinion  that  the  repealing  sections  of 
the  acts  of  1872  and  1889,  and  the  language 
used  In  other  sections  of  the  acts,  indicate  an 
Intention  not  to  repeal  any  parts  of  the  special 
acts  except  such  as  were  Inconsistent  with 
such  general  acts.  The  language  of  said  sec- 
tions, after  naming  the  statutes  repealed,  is: 
"And  all  other  acts  and  parts  of  acts  incon- 
sistent with  this  act,  and  all  general  school 
laws  of  this  state,  are  hereby  repealed." 

When  the  general  school  law  of  1872  was 
In  force,  this  court  decided  the  case  of  Fuller 
V.  Heath,  89  III.  296,  and  held  that  the  city  of 
Chicago  had  power,  under  former  laws,  to  levy 
and  collect  taxes  for  school  purposes.  The 
"former  laws"  referred  to  were  the  provisions 
contained  in  the  special  charter  and  subsequent 
amendments.  It  was  there  said  "that  neither 
the  adoption  as  Its  charter  by  the  city  of  Chi- 
cago of  the  general  law  relating  to  cities  and 
villages,  nor  the  passage  of  the  general  school 
law,  has  modified  or  impaired  the  former  laws 
authortelng  the  city  of  Chicago  (as  a  public 
agency)  to  levy  and  collect  taxes  for  school 
purposes."  It  is  not  necessary  to  determine 
In  precise  terms,  in  this  case,  how  far  these 
"former  laws"  have  been  modified  In  other 
respects  by  the  act  of  1872,  or  how  far  they 
have  been  modified  by  the  act  of  1889  operat- 
ing as  an  amendment  but  it  is  sufficient,  for 
the  purposes  of  this  case,  If  it  appears  that 
such  former  acts  relating  to  schools  have  not 
been  so  far  abrogated  as  to  sever  the  connec- 
tion which  they  created  between  the  board  of 
education  and  the  city  government  and  to 
make  the  board  an  Independent  public  corpora- 
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tion  bavlng  full  corporate  powers  distinct  from 
those  of  the  dty,  or  a  mere  agency  of  the 
state  for  the  administration  of  the  school  laws, 
(Uscomiected  from  the  municipal  government. 
The  mere  fact  that  the  statutes  of  1872  and 
of  1889,  and  the  amendment  of  1891,  apply' to 
the  school  system  of  Ctiicago  and  the  board  of 
education,  and  had  or  liave  the  effect  of  modi- 
fying and  amending  the  former  school  laws  of 
that  city,  does  not  authorize  the  conclusion 
that  the  board  Is  no  longer  a  municipal  agency. 
The  legislature  Imew,  when  it  passed  these 
acts,  that  there  was  but  one  city  in  the  state 
having  more  tlian  100,000  Inhabitants,  and  that 
that  city  bad,  as  one  of  Its  departments,  a 
board  of  education,  and  it  Is  fair  to  assume 
that  If  it  was  the  intention  to  convert  this  body 
Into  an  independent  corporation,  or  a  mere 
state  agency,  separate  from  the  municipal  gov- 
ernment of  Chicago,  of  which  it  formed  a  part, 
such  intention  would  either  have  been  ex- 
pressed or  clearly  implied  from  the  language 
used.  But  it  appears  that  the  statutes  which 
are  supposed  to  have  wrought  such  a  change 
in  the  board  of  education  of  Chicago  contain 
no  provision  declaring  such  boards  to  be  bodies 
politic  and  corporate,  as  they  do  In  reference 
to  school  directors  and  other  school  author- 
ities. Many  and  greater  powers  are  by 
statute  conferred  on  the  city  council,  but  it 
cannot  be  said  for  that  reason  that  It  alone  is 
a  corporate  body. 

The  question,  however,  is  not  whether  the 
board  possesses  corporate  powers,  and.  If  so, 
what  are  their  precise  limitations;  for,  as 
said  in  Board  of  Water  Com'rs  of  City  of 
Springfield  ▼.  People,  1S7  III.  660,  27  N.  B. 
COS,  "the  mere  fact  that  the  legislature  saw 
flt,  for  purposes  of  convenience  and  of  ad- 
ministration, to  give  it  [the  board  of  water 
commissioners]  a  corporate  existence,  and 
Invest  it  with  certain  corporate  powers,  did 
not  prevent  It  from  being  simply  a  branch 
or  an  agency,  created  for  a  special  purpose, 
of  mnnidpal  government  Without  the  ac- 
tive co-operation  of  the  city  council  it  would 
have  been  wholly  unable  to  effect  the  ob- 
jects of  its  creation."  See,  also,  McGum  v. 
Board,  133  lU.  122,  24  N.  E.  629,  where  this 
same  board  was  spoken  of  as  "an  organiza- 
tion which,  in  some  points  of  view.  Is  to  be 
regarded  as  a  subordinate  department  of  the 
city  government,  and  in  others  as  an  Inde- 
pendent municipal  corporation."  There  is, 
of  conrse,  a  broad  distinction  between  this 
and  the  two  cases  cited,  but  they  are  perti- 
nent, as  showing  that  merely  because  a 
board  to  Invested  with  certain  corporate 
powers  It  Is  not  necessarily  separated  from 
the  municipal  government;  and,  even  If  the 
board  has  been  invested  with  corporate  pow- 
ers, the  question  remains  whether  or  not  the 
former  admitted  Status  of  the  board  of  edu- 
cation as  a  department  of  the  municipal  gov- 
ernment of  Chicago  has  been  so  changed  by 
subsequent  legislation  as  to  exclude  it  from 
the  operation  of  a  statute  enacted  to  regu- 
late the  civil  service  of  cities,  and  requiring 


the  classification  of  all  offices  and  places  of 
employment  in  such  cities,  with  certain  enu- 
merated exceptions,  and  thus  forming  what 
Is  designated  as  the  classified  service  from 
which  appointments  must  be  made.  And 
we  are  of  the  opinion  that,  even  if  the  effect 
of  the  school  legislation  Is  to  confer  corpo- 
rate powers  on  the  board  of  education,  or  to 
make  it  a  state  agency  for  certain  purposes, 
still  the  change  has  not  been  such  as  to  dis- 
connect It  from  the  city  government,  and  to 
authorize  the  courts  to  declare  that  the  of- 
fices and  places  of  employment  under  the 
board  are  no  longer  offices  or  places  of  em- 
ployment In  or  of  such  city.  Nor  In  so  hold- 
ing Is  it  necessary,  or  thought  to  be  within 
the  proper  scope  of  this  case,  to  point  out 
definitely  each  and  all  of  the  provisions  of 
the  special  charter  relating  to  schools  which 
remain  in  force.  Indeed,  counsel  on  both 
sides  have  failed,  in  their  able  and  elaborate 
ai^nments,  to  point  out  for  our  considera- 
tion the  specific  parts  of  the  act  of  186S,  and 
Its  amendments  of  186S  and  1869,  which  It 
Is  contended,  upon  the  one  hand,  have  been 
repealed,  or,  upon  the  other,  continue  In 
force;  and  counsel  for  appellants  say: 
"When  we  state  that  the  school  provisions  of 
the  charter  of  1863  have  been  repealed  by 
the  subsequent  general  school  legislation  of 
the  state  of  Illinois,  we  mean  simply  to  state 
that  all  of  the  essential  provisions  relating 
to  schools  have  been  so  repealed,  wlthont 
enumerating  in  detail  unimportant  matters 
like  some  of  those  which  have  been  discuss- 
ed in  the  opinion  of  the  circuit  court;"  and, 
further:  "That  the  board  of  education  of 
the  city  of  Chicago  does  not  engage  in  this 
controversy  for  the  purpose  of  protecting  the 
right  to  appoint  a  few  petty  officers,  such  as 
clerks  and  Jajiltors,  insignificant  in  number 
when  compared  with  the  whole  body  of  ap- 
proximately 6,000  school  employes,  but  they 
have  presented  these  questions  to  the  court 
primarily.  In  order  that  the  legal  relations 
between  the  board  of  education  of  the  city 
of  Chicago  and  the  municipal  government 
of  the  city  of  Chicago  may  be  fully  and  com- 
pletely defined  and  determined."  It  does  not 
appear  to  us  to  be  necessary  in  this  case  for 
ns  to  assume  the  labor  suggested  by  counsel, 
bnt.  In  addition  .to  what  has  already  been 
said.  It  seems  to  ns  sufficient  to  say  that  the 
title  to  school  lands  remains  in  the  city  as 
provided  by  the  act  of  1863;  that  the  school 
law  of  1872  did  not  create  the  board  of  edu- 
cation of  Chicago,  but  recognized  Its  then 
present  existence,  and  changed  and  enlarged, 
in  many  respects,  its  powers  and  duties,  but 
continued,  as  did  the  subsequent  school  act 
of  1889,  its  dependence.  In  many  important 
matters,  upon  the  city  council.  Thus,  it  was 
provided  In  the  same  language  In  both  acts 
that  "the  board  of  education  *  •  •  shall 
have  power,  with  the  concurrence  of  the 
city  council:  First.  To  erect  or  purchase 
buildings  suitable  for  school  honses  and  keep 
the  same  in  repair.     Second.  To  buy  or  lease 
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sites  for  school  houses,  with  the  necessary 
grounds.  Third.  To  Issue  bonds  for  the  pur- 
pose of  building;  furnishing  and  repairing 
school  houses,  for  purchasing  sites  for  the 
same,  and  to  provide  for  the  payment  of  said 
bonds;  to  borrow  money  on  the  credit  of  the 
city."  By  another  section  all  conveyances 
of  real  estate  must  be  made  to  the  city  for 
the  use  of  schools,  and  no  sale  of  such  real 
estate  shall  be  made  except  by  the  clfy  coun- 
cil upon  the  written  request  of  the  board. 
The  board  cannot  levy  or  collect  any  tax; 
this  is  done  by  the  city.  The  board  Is  re- 
quired to  communicate  to  the  city  council, 
from  time  to  time,  such  information  In  its 
possession  as  may  be  required,  and  to  report 
to  the  council  any  suggestions  deemed  ex- 
pedient or  requisite  in  relation  to  the  schools 
and  the  school  fund,  or  the  management 
thereof,  and  to  recommend  the  establish- 
ment of  new  schools  and  districts.  The 
school  funds  of  aU  kinds  are  held  by  the  city 
treasurer,  subject,  it  is  true,  to  the  order  of 
the  board,  but  only  upon  its  warrants  coun- 
tersigned by  the  mayor  and  city  clerk.  In 
People  V.  Roche,  124  ni.  9,  14  N.  B.  701,  it 
was  held  that  a  mortgage  for  purchase 
money  of  school  land  should  be  made  to  the 
city,  and  not  to  the  board. 

After  a  careful  examination  and  consider- 
ation of  the  various  statutes  and  decisions 
bearing  upon  the  question,  and  the  argu- 
ments of  counsel.  It  seems  clear  to  ns  that 
the  board  of  education  of  the  city  of  Chi- 
cago is  still  connected  with,  dependent  upon, 
and  to  some  extent  a  part  of,  the  municipal 
government  of  that  city,  and,  as  such,  that 
its  offices  and  places  of  employment  fall 
within  the  operation  of  the  civil  service  act. 
This  view  is  strengthened,  not  only  by  the 
general  language  employed  In  the  last-named 
act,  but  also  by  the  wording  of  section  11, 
which  mentions,  among  the  officers  excepted 
from  the  classified  service,  "members  of  any 
board  of  education,  the  superintendent  and 
teachers  of  schools."  The  exclusion  of  a 
part  indicates  an  intention  to  include  the 
rest  If  It  was  not  the  intention  of  the  leg- 
islature to  extend  the  operation  of  the  civil 
service  act  to  offices  and  places  of  employ- 
ment in  the  school  service,  It  certainly  would 
not  have  excepted  a  part,  but  would  have 
excepted  all  or  none. 

It  is  next  contended  that  the  statute  pro- 
viding for  the  creation  of  a  teachers'  and 
employ^'  pension  and  retirement  fund,  in 
force  July  1,  1895,  is  in  conflict  with  the  civil 
service  act,  If  the  latter  act  be  held  to  ap- 
ply to  school  employes,  inasmuch  as  It  pro- 
vides that  no  teacher  or  other  school  em- 
ploy6  elected  by  said  board  of  education 
shall  be  removed  or  discharged  except  for 
cause,  upon  written  charges,  which  shall  be 
investigated  and  determined  by  said  board, 
whose  action  and  decision  In  the  matter  shall 
be  final;  that  section  12  of  the  civil  service 
act  provides  that  such  charges  as  grounds 
for  removal  shall  be  investigated  by  or  be- 


fore the  dvll  service  commission,  or  by  or 
before  some  officer  or  board  appointed  by 
said  commission  for  that  purpose,  and  that 
the  finding  and  decision,  when  approved  by 
the  commission,  shall  be  certified  to  the  ap- 
pointing officer,  and  shall  be  by  him  forth- 
with enforced.  These  acts  were  passed  at 
the  same  session,  the  civil  service  act  hav- 
ing been  approved,  with  an  emergency 
clause,  March  20,  1895,  and  the  teachers' 
and  employes'  pension  act,  June  21,  1895; 
but  the  civil  service  act  did  not  become  op- 
erative until  after  It  was  adopted  by  the 
electors  of  the  city  of  Chicago,  and  declared 
to  be  In  force  by  the  proclamation  of  the 
mayor,  which  proclamation  was  issued  July 
1,  1895.  It  is  the  duty  of  the  courts  to  con- 
strue the  two  acts  so  as  to  give  effect  to 
both,  as  far  as  may  be  done.  But  it  is  ap- 
parent that  the  two  acts  are  inconsistent,  so 
far  as  the  power  of  removal  .of  employ^  of 
the  board  is  concerned.  There  is,  however, 
no  other  repugnancy  between  them.  Giving 
effect  to  the  provision  of  the  pension  act  as 
the  latest  expression  of  the  legislative  will, 
we  are  of  the  opinion  that  the  circuit  court 
was  right  in  holding  that  the  board  of  edu- 
cation has  the  power  to  investigate  and  de- 
termine charges  against  its  employes,  and 
to  remove  or  discharge  them,  but  that  In  all 
other  respects  the  civil  service  act  applies  to 
such  employes  according  to  its  terms.  This 
exception  Is  necessarily  created  by  the  later 
act,  and  may  well  have  been  made  because 
of  the  purpose  of  the  act  to  create,  and  pre- 
serve under  the  control  principally  of  the 
board  of  education,  for  teachers  and  em- 
ployes, a  pension  and  retirement  fund.  But 
whatever  the  purpose  may  have  been,  the 
act  must  have  its  intended  effect.  Finding 
no  error,  the  judgment  is  affirmed.  Judg- 
ment affirmed. 


077  III.  36X) 
EXCHANGE  NAT.  BANK  OF  POLO  v. 

DARROW. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Nbw  TaiAii— Bill  in  Equity — Newlt-Discovbked 

Evidence — Laches. 

1.  A  bill  in  equity  lor  a  new  trial,  after  judg- 
ment for  defendant  in  an  action  at  law  against 
an  executor  on  a  note  of  the  decedent,  on  the 
ground  of  newly-discovered  evidence  consisting 
of  statements  of  decedent,  cannot  he  maintained, 
in  the  absence  of  allegations  of  specific  acts  of 
diligence  in  efforts  to  procure  such  evidence  at 
the  trial  of  the  action  at  law. 

2.  A  bill  in  equity  for  a  new  trial  of  an  ac- 
tion at  law  after  judgment,  on  the  ground  of 
newly-discovered  evidence,  filed  more  than  tiiree 
years  after  such  judgment,  will  be  dismissed 
for  laches,  in  the  absence  of  an  excuse  for  such 
delay. 

3.  A  bill  in  equity  for  a  new  trial  oi  an  action 
at  law  after  judgment,  on  the  ground  of  newly- 
discovered  evidence,  filed  eight  months  after 
such  evidence  was  discovered,  will  be  dismissed 
fbr  laches,  in  the  absence  of  an  excuse  for  such 
delay. 

Appeal  from  appellate  court,  Second  di» 
trlet. 
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Bill  by  the  Exchange  National  Bank  of 
Polo  against  Albert  Darrow.  From  a  Judg- 
ment of  the  appellate  court  (74  111.  App.  170) 
afflnniug  a  Judgment  for  defendant,  plaintiff 
appeals.    A£Brmed. 

W.  D.  Barge,  for  appellant.  J.  M.  Hunter, 
for  appellee. 

PBR  CURIAM.  In  deciding  thUi  case,  the 
appellate  court,  speaking  through  Mr.  Justice 
WRIGHT,  deUvered  an  opinion  which,  with 
the  exception  of  a  few  omissions,  is  as  follows: 

"Appellant  filed  Its  bill  in  equity  seeking  a 
new  trial  in  a  case  tried  at  law  against  ap- 
pellee, wherein  the  issues  were  found  against 
appellant,  and  final  Judgment  rendered  In 
bar  of  Its  action  upon  a  promissory  note  for 
$1,660,  bearing  date  November  10,  1887,  al- 
leged to  have  been  made  by  James  H.  Jenkins 
in  his  lifetime,  payable  to  the  order  of  Henry 
Metz,  due  In  one  year  after  date,  with  8  per 
cent  Interest,  which  the  payee  Indorsed  and 
delivered  to  appellant  Jenkins  died  In  Sep- 
tember, 1888.  Appellee  was  appointed  ad- 
ministrator, and,  after  a  contested  trial  in  the 
county  court  Judgment  was  rendered  in  favor 
of  appellant  upon  the  note,  from  which  an 
appeal  was  taken  by  the  administrator  to  the 
circuit  court  where,  after  two  trials,  the  sec- 
ond being  In  June,  1891,  the  Jury  found  the 
issues  against  appellant;  and  npiMi  that 
verdict  final  Judgment  was  rendered,  from 
which  an  appeal  was  taken  to  this  court, 
where  the  Judgment  of  the  circuit  court  was 
affirmed,  and  an  appeal,  having  been  pre- 
sented to  the  supreme  court  resulted  in  an 
affirmance  of  the  Judgment  of  the  appellate 
court  See  45  IlL  App.  466,  and  154  HI.  107, 
38  N.  E.  974. 

"The  defense  to  the  note  sued  on  was  that 
It  was  not  the  note  of  Jenkins,  that  the  sig- 
nature thereto  was  a  forgery,  and  that  an- 
othei  4iDt.e  previously  given  by  Jenkins  to 
Metz  tmi  t60  had  been  fraudulently  changed 
in  date  and  amount  to  correspond  with  the 
note  in  suit;  the  contention  of  appellant  being 
that  the  note  was  genuine,  and  given  to  Metz 
for  the  actual  consideration  of  11,660  on 
money  lent  by  blm  to  Jenkins  on  the  date 
of  the  note.  There  was  much  conflict  of 
evidence  at  the  trial  of  the  issues  at  law  con- 
cerning the  signature  and  as  to  the  lending  of 
the  money  and  execution  of  the  note,  and  It 
Is  now  claimed  by  appellant  in  its  bill  filed 
herein,  that  It  Is  entitled  to  a  decree  award- 
ing It  a  new  trial  of  the  Issues  at  law  on 
the  ground  of  newly-discovered  evidence, 
which  it  contends  is  not  cumulative  merely, 
and  also  conclusive  in  its  nature.  The  newly- 
discovered  evidence  is  presented  by  the  bill 
in  the  form  of  affidavits  of  the  proposed  wit- 
nesses, who,  it  is  alleged,  would  testify  to 
the  facts  therehi  stated.  A  demurrer  was 
Interposed  to  the  bill,  and  by  the  court  sus- 
tained, and  the  bill  dismissed  for  want  of 
equity,  from  which  appellant  appeals  to  this 
court 


"Much  of  the  newly-discovered  evidence  set 
out  hi  the  bill  of  complaint  consists  of  the 
statements  and  admissions  of  the  deceased, 
Jenkins,  in  his  lifetime,  that  at  the  time  in 
question,  the  date  of  the  note,  he  had  bor- 
rowed $1,660,  or  a  large  sum  of  money,  from 
Metz,  the  payee  of  the  note,  and  that  he 
(Jenkins)  after  such  time  was  making  prepar- 
ations to  pay  the  same.  ♦  *  *  In  cases 
like  the  one  presented,  in  which  courts  of 
equity  are  invoked  to  interpose,  after  verdict 
at  law,  on  the  ground  of  newly-discovered 
evidence  after  trial,  which  could  not  by  ordi- 
nary diligence  have  been  ascertained  before, 
the  rules  have  always  been  strict,  almost  to 
harshness.  In  2  Story,  Eq.'  Jur.  §{  894,  896, 
the  doctrine  Is  discussed  and  the  authorities 
citM  npon  this  subject  and  it  Is  there  stated 
that  relief  will  not  be  granted  if  the  party 
applying  has  been  gruilty  of  laches  as  to  the 
matter  of  defense  or  claim,  or  might  by 
reasonable  diligence  have  procured  the  re- 
quired proofs  before  the  trial.  The  general 
reasoning  upon  which  the  doctrine  is  main- 
tained Is  the  common  maxim  that  courts  of 
equity,  like  the  courts  of  law,  require  due 
and  reasonable  diligence  from  all  parties  in 
suits,  and  that  it  Is  sound  policy  to  suppress 
multiplicity  of  suits.  'It  Is  not  sufficient  to 
show  that  injustice  has  been  done,  but  that 
It  has  been  done  under  circumstances  which 
authorize  the  court  to  interfere,  because,  if  a 
matter  has  been  already  Investigated  in  a 
court  of  Justice  according  to  the  common  and 
ordinary  rules  of  Investigation,  a  court  of 
equity  cannot  take  on  Itself  to  enter  into  It 
agrain.  Rules  are  established,  some  by  the 
legislature,  some  by  the  courts  themselves, 
for  tlie  purpose  of  putting  an  end  to  litiga- 
tion, and  it  Is  more  important  that  an  end 
should  be  put  to  litigation  than  that  Justice 
should  be  done  In  every  case.  The  truth  Is 
that,  owing  to  the  inattention  of  parties  and 
several  other  causes,  exact  Justice  can  seldom 
be  done.  The  Inattention  of  parties  In  a 
court  of  law  can  scarcely  be  made  a  subject 
for  the  interference  of  a  court  of  equity. 
•  *  *  A  bill  for  a  new  trial  Is  watched  by 
equity  with  extreme  Jealousy.'  •  *  ♦  Prom 
the  reference  to  the  text  of  the  rules  govern- 
ing cases  like  this,  and  which  we  regard  as 
elementary  and  well  established.  It  was  the 
duty  of  the  appellant,  as  soon  as  It  knew  the 
note  would  he  contested,  to  use  ordinary  dili- 
gence to  discover  all  the  evidence  pertinent 
to  the  Issues  to  be-  tried.  It  should  have  in- 
quired, by  specific  interrogation  of  the  per- 
sons with  whom  Jenkins  associated  and  did 
business,  whether  they  had  ever  heard  him 
make  any  statements  or  admissions  concern- 
ing the  note  In  question,  and  conceding  the 
borrowing  of  money  of  Metz  and  its  repay- 
ment. We  have  searched  the  bill  in  vain  to 
find  averments  of  specific  acts  of  diligence 
of  this  nature,  and  that  would  tend  to  elicit 
the  particular  information  said  to  have  been 
obtained  at  a  later  time.  •  •  *  No  rule  of 
pleading  is  more  elementary  than  that  the 
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pleading  Is  to  be  most  strongly  construed 
against  tbe  pleader.  Applying  this  rule  to 
the  avennents  of  the  bill,  and  admitting  their 
truth,  as  does  the  demurrer,  still  by  no  fair 
intendment  can  it  be  Inferred  that  appellant 
made  any  Inquiry  concerning  any  statement 
or  admission  of  Jenkins  regarding  his  giving 
the  note  to,  or  borrowing  the  money  of,  Metz; 
that  being  the  particular  evidence  now  sought 
by  the  bill  to  be  Introduced  as  controlling  the 
Issue  at  law. 

"Due  diligence  also  required  the  appellant 
to  have  promptly  filed  its  bill  after  discover- 
ing the  new  evidence,  and  also  to  prosecute 
diligently  Its  search  for  such  evidence  In  con- 
templation of  presenting  such  bill.  We  are 
forced  to  the  conclusion  it  was  negligent  In 
falling  to  file  its  bill  for  relief  more  prompt- 
ly. The  averment  of  the  bill  Is  that  appel- 
lant did  not  know  of  the  new  evidence  until 
after  the  Judgment  was  affirmed  In  this  court. 
Again,  applying  the  rule  of  pleading  before 
mentioned  to  this  statement,  it  would  follow 
aK>ellant  knew  of  It  mimediately  after  Decem- 
ber 12,  1892,  the  day  of  such  affirmance.  The 
bill  In  the  case  was  not  filed  until  March  2, 
1896,  being  a  delay  of  more  than  three  years. 
The  affidavits  of  the  proposed  witnesses  were 
made  from  eight  to  nine  months  before  the 
bill  was  filed,  and  no  excuse  Is  made  by  the 
bill  for  this  delay  nor  for  the  delay  in  obtain- 
ing such  affidavits.  We  cannot,  by  the  strict 
rules  of  equity  governing  cases  of  this  nature, 
excuse  such  delays,  and  thereby  relieve  api)el- 
lant  from  the  consequences  of  Its  own  laches. 
We  are  therefore  of  the  opinion  the  laches  of 
appellant  has  been  such.  In  the  particulars 
designated,  as  to  bar  the  relief  for  which 
by  Its  bin  It  has  prayed,  and  if  injustice  has 
been  done  It  must  be  attributed  to  Its  own 
inattention.  The  demurrer  was  properly  sus- 
tained, and  the  bill  dismissed,  for  want  of 
equity,  and  the  decree  of  the  circuit  court 
will  therefore  be  affirmed." 

We  concur  with  the  conclusion  reached  by 
the  appellate  court,  and  with  the  views  above 
expressed,  which  are  hereby  adopted  as  the 
opinion  of  this  court.  Accordingly,  the  judg- 
ment of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 


(176  111.  632) 

UPTON  V.  PEOPLE  ex  rel.  MDRRIE,  Gomty 

Treasurer. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Bpscial  A8sb8smk!<t8 — iNsnFriciBNT  Dbsobiftioit 
—Payment  of  Assebsmknts— Estoppel. 

1.  An  assessmeat  and  judgment  for  taxes 
will  be  void  unless  the  property  assessed  is  de- 
scribed so  as  to  be  capable  of  identification. 

2.  Lands  assessed  for  special  taxes  were  de- 
scribed as  parts  of  lots  in  an  assessor's  plat.  It 
was  shown  that  the  surveyor  who  made  such 
plat  was  not  the  county  surveyor,  as  required  by 
Laws  1853,  p.  3.  Ukd,  that  such  description 
was  insuOlcient  to  authorize  a  judgment  against 
such  lots  for  delinquent  taxes. 

3.  Where  the  descriptions  of  property  for 
special  assessments  were  void,  payment  of  as- 


sessments by  the  party  assessed  will  not  estop 
hhn  from  objecting  to  further  compulsory  pay- 
ments. 

Appeal  from  Lake  county  court:  D.  L. 
Jones,  Judge. 

Application  by  the  people,  on  the  relation 
of  James  Murrie,  county  treasurer,  for  judg- 
ment against  the  land  of  Edward  L.  Upton 
for  certain  delinquent  special  assessments  for 
local  Improvements  In  the  city  of  Waukegan. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Homer  Ciooke,  for  appellant.  Leslie  P.  Han- 
na,  for  appellee. 

OARTWEIGHT,  J.  The  county  treasurer 
of  Lake  county  applied  for  judgment  against 
several  tracts  of  land  described  by  an  as- 
sessor's plat  of  section  16,  township  45  N., 
range  12  E.,  In  that  county,  which  were  de- 
linquent as  to  installments  of  three  special 
assessments,  severally  levied  by  the  city  of 
Waukegan  for  waterworks,  paving,  and  sew- 
er. Appellant  appeared,  and  filed  an  objec- 
tion that  the  lands  were  assessed  by  void  de- 
scriptions. The  objection  was  overruled, 
and  judgment  was  entered. 

Property  assessed  for  taxes  must  be  de- 
scribed so  as  to  be  capable  of  identification 
by  some  lawful  mode,  such  as  a  government 
survey,  or  a  reference  to  an  authenticated 
plat,  or  by  metes  and  bounds,  and,  unless  it 
Is  so  described  as  to  be  capable  of  such  iden- 
tification, the  assessment  and  judgment  wlU 
be  void.  People  v.  Chicago  &  A.  R.  Co.,  96 
111.  369;  People  v.  Dragstran,  100  lU.  286; 
People  T.  Bggers,  164  lU.  615,  45  N.  E.  1074; 
People  V.  Clifford,  166  lU.  165,  46  N.  K.  770. 
The  lands  In  this  case  were  described  as  cer- 
tain parts  of  lots  25  and  55  in  said  assessor's 
plat,  or  by  metes  and  bounds,  as  portions  of, 
and  Included  in,  such  plat  The  record  of 
the  plat  and  certificate  was  offered  In  evi- 
dence, showing  that  it  was  made  July  20, 
1867,  by  Daniel  Brewer,  surveyor,  and  It 
was  proved  that  Daniel  Brewer  was  never 
county  surveyor  or  deputy  of  such  surveyor 
for  the  county  of  Lake.  The  plat  was  made 
pursuant  to  the  provisions  of  section  63  of 
an  act  of  February  12,  1853,  entitled  "An 
act  for  the  assessment  of  property  and  the 
collection  of  taxes  in  counties  adopting  the 
township  organization  law."  Laws  1833,  p. 
8.  The  case  of  People  v.  Reat,  107  Ul.  681, 
was  decided  under  the  same  act,  and  It  was 
there  held  that  an  assessor's  plat  not  made 
by  the  county  surveyor  was  Insufficient  to 
authorize  a  judgment  against  lots  therein 
for  delinquent  taxes.  This  decision  must 
control  the  disposition  of  this  case.  In  the 
assessment  for  the  sewer  there  Is  a  reference 
in  the  descriptions  to  a  school  trustees'  sub- 
division of  section  16  as  well  as  to  the  as- 
sessor's plat,  but  there  is  no  evidence  that 
there  was  any  such  subdivision  or  plat  there- 
of, and  the  description  rests  on  the  assessor's 
plat,  which  was  not  authorized  by  any  law. 
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It  appears  that  there  was  a  stipulation  be- 
tween the  city  attorney  and  appellant  for 
the  correction  of  a  clerical  error  In  the 
amount  of  the  assessment  for  paving,  and 
that  the  error  was  corrected  at  the  confirma- 
tion, and  that  appellant  had  paid  previous  in- 
Btallments  of  the  assessments.  It  was  prov- 
ed that  the  conveyance  of  the  lands  to  ap- 
pellant was  by  another  description,  and  not 
by  the  assessor's  plat  or  school  trustees'  sub- 
division, or  by  any  description  contained  in 
the  delinquent  list,  and  the  elements  of  an 
estoppel  are  laclsing.  In  the  case  of  Harts 
v.  People,  171  III.  373,  49  N.  B.  539,  cited  by 
appeUee,  Harts  had  voluntarily  acknowl- 
edged the  plat  and  adopted  It  by  describing 
the  property  in  two  conveyances  according 
to  such  plat  He  could  not  be  heard  to  Bay 
that  it  was  not  a  valid  plat  of  the  land,  while 
here  no  such  acknowledgment  was  ever 
made.  If  the  descriptions  were  void,  the 
previous  payments  can  only  be  regarded  as 
voluntary  contributions  on  the  part  of  ap- 
pellant to  the  special  assessment  funds,  and 
be  l8  not  estopped  from  objecting  to  further 
compulsory  payment  The  judgment  is  re- 
versed and  cause  remanded.  Reversed  and 
remanded. 

an  III.  (7) 
CUTT  OF  CHICAGO  et  aL  v.  NICHOLa 
(Supreme  Conrt  of  Illinoig.    Dec.  21,  1898.) 

KuKiciFAi.   CoBPORATiONB— Validity  of  Appbo- 

BUATIOH8 — ObDIMANOBS — C!O!ICb0SIVBllB88— 

Aonowa  BT  Tazpatbr— EqoiTT. 

1.  An  order  directiog  the  expenditure  of  a 
further  sum  in  tnmishing  better  light  to  illu- 
minate the  dty  was  passed  after  the  city  coun- 
cil had,  in  its  annual  appropriation  bill,  appro- 
wiated  a  specified  sum  for  lighting  the  city. 
The  expenditures  of  the  dty  cannot  lawfully 
exceed  the  amount  provided  for  in  the  annual  ap- 
propriation bill,  onleBs  (Rev.  St.  c.  24,  §  90)  an 
improvement  is  necessitated  by  a  casualty  or 
acddent  happening  after  sach  annual  apprc^ri- 
ation  is  made,  add,  that  the  necessity  for  ad- 
ditional light,  caused  by  the  subsequent  con- 
struction of  elevated  railroads,  and  the  addi- 
tional expense  of  gas  and  electric  lights,  caused 
by  a  combination  of  the  gas  and  electric  light 
companies,  do  not  constitute  "accidents,"  or 
"casnalties,"  so  as  to  authorize  a  further  appro- 
priation. 

2.  The  declaration  of  a  city  council  that  that 
is  an  "acddent"  or  "casualty  which  in  its  very 
natnre  is  dearly  not  so,  so  as  to  authorize  ez- 
penditnres  for  an  improvement  is  not  conclusive 
m  a  conrt  of  law. 

8.  A  taxpayer  may  sue  to  enjoin  an  unauthoi> 
ized  diversion  of  the  public  funds  of  the  city 
which  win  add  to  the  burden  of  the  taxpayers 
of  the  dty. 

4.  In  an  action  by  a  taxpayer  of  a  dty  for  re- 
lief against  an  unauthorized  act  of  the  taxing 
power  of  the  city,  the  pleading  and  proof  need 
not  disclose  the  amount  of  taxes  paid  or  to  be 
paid  by  him. 

Appeal  from  Cook  county  conrt;  M.  F. 
Luley,  Judge. 

Bill  in  chancery  by  Charles  M.  Nichols 
against  the  city  of  Chicago  and  another  to  en- 
join the  carrying  out  of  an  appropriation  ordi- 
nance. From  a  decree  for  complainant,  de- 
fendants appeal.    Affirmed  in  part 


The  dty  council  of  the  dty  of  Chicago  on 
the  18th  day  of  March,  1897,  passed  the  an- 
nual appropriation  ordinance  or  bill  for  the 
fiscal  year  ending  December  31,  1897.  One 
item  appropriated  the  sum  of  $600,000  "for 
oil,  kerosene  and  gas  f&r  lighting  street  and 
bridge  lamps,  cleaning,  lighting  and  repair- 
ing, salaries  for  gas  inspectors  and  watdi- 
men  at  the  test  meters,  and  for  electric  bght 
plant  maintenance."  Another  Item  appro- 
priated the  sum  of  $25,000  for  the  "expenses 
of  the  extension  of  the  electric  light  system 
in  the  Eighteenth  ward."  On  the  18th  day 
of  October  of  the  same  year  the  said  city  coun- 
cil adopted  another  ordinance,  authorizing  and 
directing  the  comptroller  of  the  dty  to  ex- 
pend $150,000  in  providing  and  furnishing 
"better  light  to  Illuminate  the  thoroughfares 
of  each  of  the  divisions  of  the  dty,"  and  ap- 
propriated that  sum  out  of  any  moneys  not 
otherwise  appropriated  for  the  purpose  speci- 
fied. This  was  a  bill  In  chancery  by  the  ap- 
pellee, a  taxiwyer  of  the  dty,  for  a  writ  of 
injunction  restraining  the  said  dty  and  Rob- 
ert A.  Waller,  comptroller  thereof,  from  car- 
rying out  and  executing  the  provisions  of  said 
last-mentioned  ordinance,  or  letting  any  con- 
tract or  expending  any  snms  of  money  by 
virtue  thereof,  or  of  the  appropriation  there- 
in attempted  to  be  made.  A  general  demur- 
rer to  the  bill  was  overruled,  and  the  appel- 
lants made  answer  thereto.  The  answer 
averred  that  after  the  pa'ssage  of  the  aimual 
appropriation  bill  or  -  ordinance,  all  but  one 
of  a  number  of  gas  companies  which  at  the 
time  of  the  passage  thereof  were  doing  busi- 
ness separately  in  the  dty,  and  supplying  gas 
to  the  said  clly  and  its  inhabitants  In  compe- 
tition with  each  other,  reorganized  under  one 
charter,  and  formed  a  trust  or  combination 
for  the  purpose  of  securing  a  monopoly  In  the 
business  of  supplying  gas  for  lights  In  said 
city;  that  after  the  passage  of  the  said  an- 
nual appropriation  bill  or  ordinance  a  num- 
ber of  electric  light  and  Illuminating  corpo- 
rations, which  previous  thereto  had  been  sup- 
plying the  city  with  electric  lights,  entered 
into  a  combination  or  trust  and  Increased  the 
charges  and  prices  for  electric  and  gas  lights 
used  by  the  city  and  by  private  consumers; 
that,  after  the  passage  of  the  said  annual  ap- 
propriation bill  or  ordinance,  certain  elevated 
railroad  companies  entered  Into  a  combina- 
tion, and,  acting  In  concert  constructed  and  ■ 
operated  an  elevated  railway  structure  on 
Wabash  avenue  and  other  designated  streets, 
and  built  12  stations  In  the  principal  business 
district  of  the  city;  that  said  elevated  rail- 
way structures,  stations,  and  approaches 
thereto  "seriously  darkened  the  streets  and 
alleys  on  which  the  said  structures  were 
erected,  or  were  crossed  by  the  same,  there- 
by rendering  It  necessary  and  imperative  that 
many  additional  and  Increased  lighting  facili- 
ties should  be  provided  by  the  city  beyond  Its 
necessities  at  the  time  of  the  passage  of  Its 
said  appropriation  bill."  A  hearing  upon  the 
bill  and  answer  resulted  in  a  decree  restrain- 
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lug  the  dty  from  appropriating  or  using  mon- 
eys out  of  Its  treasury  for  the  purpose  men- 
tioned in  the  said  ordinance  of  Octolier  18, 
1897.  This  is  an  appeal  prosecuted  on  be- 
half of  the  city  and  the  comptroller. 

Charles  S.  Thornton,  Corp.  Counsel,  and  Al- 
lan C.  Story,  for  appellants.  Stein  &  Piatt, 
for  appellee. 

BOGGS,  J.  (after  stating  the  facts).  The  cor- 
porate expenditures  or  appropriations  of  the 
city  in  any  one  year  cannot  lawfully  exceed 
the  amount  provided  for  In  the  annual  appro- 
priation bill  of  that  year;  and  no  contract  can 
be  legally  made  or  expense  incurred  by  the 
city  or  its  comptroller,  unless  the  object  of  the 
contract  or  expenditure  shall  have  been  in- 
cluded in  the  general  appropriation  bill,  and 
an  appropriation  thereof  made  in  such  annual 
bill,  unless  such  contract  or  expenditure  is 
warranted  by  the  proviso  to  paragraph  90 
of  chapter  24  of  the  Revised  Statutes,  entitled 
"Cities,"  etc,  which,  so  far  as  need  here  be 
noted,  is  as  follows:  "Provided,  however, 
that  nothing  herein  contained  shall  prevent 
the  city  council  or  board  of  trustees  from 
ordering,  by  a  two-thirds  vote,  any  improve- 
ment the  necessity  of  which  is  caused  by  any 
casualty  or  accident  happening  after  such  an- 
nual appropriation  is  made."  The  appellants 
urge  that  the  necessity  for  additional  light, 
growing  out  of  the  construction  of  the  said  ele- 
vated railways  and  depots,  and  the  additional 
expense  of  gas  and  electric  lights,  caused  by 
the  alleged  combination  of  said  gas  and 
electric  light  companies,  constituted  "acci- 
dents" or  "casualties,"  within  the  meaning  of 
those  words  as  employed  in  the  said  proviso 
of  said  paragraph  90,  and,  further,  the  action 
of  the  city  council  in  adopting  the  ordinance 
of  the  18th  day  of  October  amounted  to  a 
declaration  upon  the  part  of  the  municipal 
corporation  that  the  said  necessity  for  addi- 
tional facilities  for  lighting  the  city,  and  the 
Increase  in  the  price  of  gas  and  electric 
lights,  were  such  "accidents"  or  "casualties." 
The  further  contention  seems  to  be  that  such 
declaration  is  an  exercise  of  local  power  con- 
ferred ui)on  the  city  to  determine  as  to  the 
expediency  of  measures  relating  to  the  local 
government,  and  that  the  Judgment  of  the 
city  council,  acting  within  the  scope  of  such 
.  legislative  authority,  is  not  subject  to  the  con- 
trol of  the  courts,  but  is  conclusive  upon  the 
question. 

The  ordhiance  of  the  18th  of  October  was 
preceded  by  a  preamble,  which  does  not  in 
express  terms  declare  the  existence  of  an  acci- 
dent or  casualty,  and  it  may  well  be  doubted 
whether  such  declaration  is  comprehended  in 
the  general  terms  of  the  preamble.  But, 
aside  from  this,  and  aside  from  the  question 
whether  it  Is  necessary  the  ordinance  or  pre- 
amble thereto  should  contain  any  declaration 
on  the  subject,  we  do  not  think  even  an  ex- 
pftss  declaration  on  the  part  of  the  city  would 
necessarily  t>e  conclusive.    Power  is  given  the 


city  to  act  in  case  any  casualty  or  accident 
maizes  the  ordering  of  any  improyement 
necessary.  In  the  first  Instance  the  city  conn- 
cil  must  determine  as  to  the  necessity  for  the 
Improvement,  and  whether  such  necessity 
was  caused  by  casualty  or  accident  The 
necessity  for  any  Improvement  within  the 
power  of  the  city  to  provide  Is  a  matter  com- 
mitted by  the  law  to  the  Judgment  and  dis- 
cretion of  the  city  council,  and  Its  determina- 
tion as  to  such  necessity  is,  no  doubt,  con- 
clusive, in  the  absence  of  fraud.  The  deter- 
mination of  the  council  that  that  which 
caused  the  necessity  to  arise  was  a  casualty 
or  accident,  within  the  meaning  of  these 
words  as  used  in  the  statute,  is  to  be  accepted 
as  prima  facie,  but  may  or  may  not  be  con- 
clusive. It  was  said  In  North  Chicago  City 
Ry.  Co.  V.  Town  of  Lake  View,  105  HI.  207, 
speaking  of  the  power  of  the  city  councils  of 
cities,  in  the  exercise  of  the  authority  express- 
ly conferred,  to  define  and  declare  what 
should  be  deemed  nuisances,  such  authorities 
"have  no  power  to  pass  an  ordinance  declar- 
ing a  thing  a  nuisance  wliich  In  fact  Is  clear- 
ly not  one.  The  adoption  of  such  an  ordi- 
nance would  not  be  a  legitimate  exercise  of 
the  power  granted,  but,  on  the  contrary, 
would  be  an  abuse  of  It."  There  Is  no  accu- 
rate or  accepted  definition  of  either  the  word 
"accident"  or  "casualty"  which  would  com- 
prehend that  which  is  here  relied  upon  as 
authorizhig  the  dty  council  to  either  enter 
Into  contracts  Involving  the  expenditure  of 
money  or  the  appropriation  of  moneys  over 
and  above  the  amount  provided  for  in  the 
general  appropriation  ordinance.  The  con- 
struction of  elevated  railroads  and  depots,  and 
the  combination,  though  unlawful,  of  corpora- 
tions, cannot,  with  any  correctness  of  speech, 
be  denominated  "casualties"  or  "accidents." 
The  declaration  of  a  city  council  that  that  Is 
an  accident  or  casualty  which  In  Its  very 
nature  Is  clearly  not  so  is  an  arbitrary  and 
unreasonable  exercise  of  the  legislative  power 
of  the  council,  and  Is  not  conclusive.  The 
chancellor  correctly  ruled  that  the  matters 
relied  upon  by  the  council  to  Justify  its  action 
were  not  "accidents"  or  "casualties,"  within 
the  meaning  of  those  words  as  used  In  the 
statute  in  question,  and  that  the  ordinance  of 
October  18,  1897,  was  illegal.  The  prohibi- 
tion against  the  appropriation  or  expenditure 
of  the  public  funds  of  the  dty  In  excess  of  the 
amount  provided  for  by  the  general  appro- 
priation biU  or  ordinance  was  enacted  for  the 
protection  of  the  taxpayers,  and  we  have 
neither  power  nor  the  Inclination  to  limit  its 
lawful  application.  If  exceptions  to  such  pro- 
hibition, other  than  those  found  In  the  statute, 
ought  to  be  made,  the  legislative  power  ought 
to  be  Invoked.  Courts  have  power  to  con- 
strue and  enforce  statutes,  but  not  to  enact  or 
amend  them. 

The  appellee,  being  a  taxpayer  of  the  city, 
has  full  standing  in  equity  to  prevent  by  in- 
junction illegal  or  unauthorized  diversion  of 
the  public  funds  of  the  municipality,  or  the 
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execution  of  Qlegal  contracts,  or  the  incurring 
of  illegal  Indebtedness.  City  of  Springfield  v. 
Edwards,  84  lU.  628;  Wright  v.  Bishop,  88 
IQ.  302;  2  Dill.  Mun.  Corp.  1237,  1289. 

It  is  not  necessary  that  the  pleading  and 
proof  should  dlscioae  the  amount  of  taxes 
paid  or  to  be  paid  by  the  complainant  in  such 
a  proceeding  as  this.  l?hat  the  complainant 
Is  a  taxpayer  Is  sufficient  to  entitle  him  to 
ask  relief  against  an  unauthorized  act  of  the 
taxing  body  which  will  add  to  the  burden  of 
the  class  of  which  he  is  a  member,  viz.  tax- 
payers. 

The  observations  of  counsel,  and  the  au- 
thorities cited,  bearing  upon  the  rules  which 
govern  the  jurisdiction  and  procedure  of 
courts  of  equity  in  cases  where  it  is  songht 
to  enjoin  the  collection  of  the  public  revenues, 
have  no  application.  The  efFort  here  is  not  to 
enjoin  a  tax,  but  to  restrain  illegal  expendi- 
tures of  the  public  funds  of  the  city,  and  to 
prevent  the  execution  of  unauthorized  con- 
tracts by  the  city. 

It  was  not  error  to  decree  costs  against  ap- 
pellants. It  was  error  to  award  execution 
against  the  municipality,  and  to  that  extent 
the  decree  will  be  reversed.  In  all  other 
respects  the  decree  is  affirmed.  The  costs 
will  be  apportioned  as  follows:  The  appellee 
will  pay  the  costs  in  the  circuit  court;  the  ap- 
pellants, the  costs  In  this  court  Decree  af- 
firmed In  part. 

(177  111.  171) 

UNION  NAT.  BANK  OF  CHICAGO  v.  LANB. 

BROWNE  et  al.  v.  UNION  NAT.  BANK  OF 

CHICAGO. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Creditors'   Bills — Frapdolbnt  Cowvbtancbs— 

Executions — Judoment  Crbditorb 

— Pkiohiti  KS. 
The  levy  of  an  execution  on  real  estate  con- 
veyed in  tr.iud  of  creditois,  and  the  recording  of 
a  certificate  of  such  levy,  where  the  execution 
was  returned  unsatisfied,  and  no  sale  was  made 
in  pursuance  of  the  levy,  do  not  ^ve  such 
jadginent  creditor  priority  over  an  equitable  Hen 
obtained  by  a  junior  judgment  creditor  by  his 
filing  a  bill  in  equity  to  set  aside  such  convey- 
ance, since  the  issuing  of  the  execution  of  itself 
had  no  effect  to  create  a  lien  on  'such  real  estate, 
— none  being  created  by  the  judgment, — and 
fcince  the  statute  does  not  provide  that  the  levy 
of  the  execution,  or  the  recording  of  a  certifi- 
cate of  sucli  levy,  shall  give  or  create  a  lien. 

Appeals  from  appellate  court.  First  district. 

Bill  in  equity  by  P.  A.  Lane  against  the 
Union  National  Bank  of  Chicago  and  others. 
Afterwards  the  Union  National  Bank  of  Chi- 
cago filed  a  creditors'  bill  against  Edward 
Browne,  P.  A.  Lane,  and  others.  Defendants 
filed  cross  bills.  E'rom  a  decision  of  the  appel- 
late court  (76  HI.  A  pp.  299)  affirming  a  decree 
for  the  bank  in  both  suits,  except  that  it  gave 
P.  A.  Lane  priority  as  a  creditor,  the  bank 
and  Browne  and  others  appeal.    Affirmed. 

On  May  31,  1893,  the  Union  National  Bank 
of  Chicago  recovered  a  Judgment  against  Sam- 
uel B.  Barker  in  the  circuit  court  of  Cook 
coimty.    An  execution  was  issued  on  the  Judg- 


ment, and  on  June  3,  1893,  the  sheriff  levied 
on  certain  real  estate  which  Barker,  two  days 
before  the  entry  of  the  Judgment,  had  convey- 
ed to  bis  wife,  with  the  intent  to  hinder,  de- 
lay, and  defraud  his  creditors.  The  sherifT  in- 
dorsed the  levy  on  the  execution,  and  a  certifi- 
cate of  such  levy  was  filed  for  record  In  the 
recorder's  office.  Nothing  further  was  done 
under  this  execution,  except  to  return  it  un- 
satisfied. Afterwards  P.  A.  Lane  recovered 
two  Judgments  against  Barker  in  the  superior 
court  of  Cook  county,— one  on  June  28,  1893, 
and  the  other  on  July  6,  18M,— on  both  of 
which  executions  were  issued,  but  were  not 
levied.  Edward  Browne  and  oth»s  also  ob- 
tained Judgments  against  Barker,  on  which 
executions  were  issued  and  returned  unsatis- 
fied, but  they  took  no  further  steps  In  the  mat- 
ter. On  July  1  and  July  11, 1893,  respectively. 
Lane  filed  bills  in  equity  against  Barker  and 
his  wife  and  the  bank  to  set  aside  the  deed  to 
Barker's  wife,  and  subject  the  land  to  the 
payment  of  his  Judgments;  and  service  was 
had  on  the  defendancs  in  the  two  bills,  respec- 
tively, on  July  7  and  18,  1893,  and  the  suits 
were  afterwards  consolidated.  On  December 
13,  1893,  the  bank  filed  its  creditors'  bill 
against  the  Barkers,  Lane,  Browne,  and  oth- 
ers. Gross  bills  were  filed  by  Lane  and  by 
Browne  and  others  to  the  bill  filed  by  the 
bank,  setting  up  the  facts  and  their  respective 
dalms.  Issues  were  made,  and  a  decree  was 
entered  finding  that  the  deed  was  made  in 
fraud  of  the  rights  of  the  creditors,  and  that 
the  Union  National  Bank  was  entitled  to  prior- 
ity In  payment,  then  I^ne,  and  last  Browne  et 
aL  The  appeals  of  Lane  and  of  Browne  et  al. 
to  the  appellate  court  were  consolidated  and 
heard  together,  and  the  appellate  court  affirm- 
ed the  decree  in  all  respects,  except  that  it 
was  there  determined  that  Lane  was  entitled 
to  priority,  in  payment  of  his  two  Judgments, 
over  the  bank  and  the  other  creditors.  From 
that  Judgment  the  bank  and  BrOwne  et  aL 
have  appealed  to  this  court 

Tenney,  McConnell,  Coffeen  &  Harding,  for 
Union  Nat  Bank.  Custer,  Goddard  &  Grif- 
fin, for  Edward  Browne  and  others.  Johnson 
&  Morrill,  for  P.  A.  Lane. 

CARTER,  C.  J.  (after  stating  the  facts).  The 
only  question  of  sufficient  importance  to  be 
discussed  here  is,  which  of  the  two  judgment 
creditors— the  Union-  National  Bank  or  P.  A. 
Lane— Is  entitled  to  priority  in  payment  out  of 
the  proceeds  ot  the  lands  of  Barker,  which 
had,  prior  to  their  Judgments,  been  fraudu- 
lently conveyed  to  hinder  and  delay  his  (Bark- 
er's) creditors?  The  circuit  court  adjudged 
that  the  bank  was  entitled  to  priority,  but  this 
finding  was  reversed  by  the  appellate  court, 
and  Lane  was  adjudged  entitled  to  have  his 
judgments  first  paid;  it  being  conceded  that 
Browne  and  the  other  creditors  came  third  in 
the  race.  True,  Browne  et  aL  have  attacked 
the  Judgment  of  the  bank  as  collusive,  and 
have  Insisted  that  It  was  without  consideration 
and  should  be  set  aside;  but,  after  a  careful 
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consideration  of  the  evidence,  we  bave  reached 
the  aame  conclusion  arrived  at  In  the  courts 
below,  and  have  found  no  sufficient  evidence 
to  sustain  this  contentldn.  But,  as  before  said, 
the  question  is,  should  the  judgment  of  the 
bank  be  first  paid,  or  the  Judgments  of  Lane? 
The  Judgment  of  the  bank  was  obtained  first, 
followed  by  the  Judgments  of  Lane;  and,  if 
these  Judgments  became  liens  on  the  land  In 
the  order  of  their  rendition,  the  bank  obtained, 
of  course,  the  prior  lien,  or  If  the  bank  obtain- 
ed a  lien  by  the  levy  of  its  execution  on  the 
land,  which  it  Is  entitled  to  enforce  in  this 
proceeding,  its  Judgment  should  be  first  paid, 
for  the  levy  was  made  before  Lane's  Judg- 
ments were  recovered.  But  the  contention  of 
Lane  is  that,  as  the  land  had  been  previously 
conveyed  to  defraud  creditors,  none  of  the 
Judgments  became  a  lien  on  the  land,  and  that 
no  lien  was  obtained  by  the  bank  by  the  levy 
of  its  execution,  and  that  the  only  liens  ob- 
tained were  the  equitable  liens  of  the  com- 
plainants by  filing  their  respective  bills,  and 
that  such  liens  were  established  in  the  order 
in  which  the  bills  were  filed.  If  this  view  be 
correct,  Lane  obtained  the  first  lien,  because 
his  bills  were  filed  before  those  of  the  bank. 

It  Is  the  settled  law  of  this  state  that  a  Judg- 
ment is  not  a  lien  on  real  estate  which  the 
Judgment  debtor  before  the  rendition  of  the 
Judgment  bad  conveyed  away  to  defraud  his 
creditors;  the  doctrine  being  that,  as  between 
the  parties  to  it,  the  conveyance  Is  valid  and 
binding,  and  no  interest,  legal  or  equitable,  re- 
mains in  the  grantor  upon  which  the  lien  can 
rest.  Rappleye  v.  Bank,  93  111.  386;  Davidson 
V.  Burke,  143  111.  139,  32  N.  E.  514;  Hallorn  v, 
Trum,  125  111.  247, 17  N.  E.  823;  Lyon  v.  Rob- 
bins,  46  111.  276.  The  bank  contends,  however, 
that  as  It  levied  its  execution  on  the  land  as 
the  property  of  the  Judgment  debtor,  and  caus- 
ed a  certificate  of  such  levy  to  be  filed  for  rec- 
ord in  the  recorder's  office,  before  I^ne  had  ob- 
tained his  Judgments  or  filed  his  bills,  it  there- 
by elected,  and  so  gave  public  notice,  to  treat 
the  fraudulent  conveyance  as  void,  and  the 
land  as  still  the  property  of  the  Judgment  debt- 
or, and  that  thereby  it  obtained  the  first  lien. 
These  several  judgments  were  obtained  in  the 
same  county  in  which  the  lands  were  situated, 
but  after  Barker  bad  made  his  conveyance  to 
his  wife  of  the  lands,  and  the  issuing  of  the 
execution  had  no  effect  to  create  a  lien  where 
none  was  created  by  the  Judgment  Nor  does 
the  statute  provide  that  the  levy  of  the  execu- 
tion, or  the  recording  of  a  certificate  of  such 
levy,  shall  give  or  create  a  lien.  In  the  levy 
upon  real  estate  there  is  no  manual  seizure  or 
possession  of  the  property,  hut  the  liens  pro- 
vided for  by  the  statute  are  constructive,  and 
arise  only  by  a  compliance  with  the  statute. 
The  statute  has  not  provided  that  the  record- 
ing of  a  levy  in  such  case  shall  have  any  ef- 
fect whatever.  It  has  provided  (section  34,  c. 
77)  that  when  an  execution  is  Issued  to  another 
county,  and  levied  upon  real  estate,  the  officer 
making  the  levy  shall  make  and  file  a  certlfl- 
-•\te  thereof  In  the  recorder's  office  of  his  coun- 


ty, and  that  luitll  the  filing  of  such  certificate 
the  levy  shall  not  take  effect  as  against  cred- 
itors and  bona  fide  purchasers  without  notice. 
But  this  section  has  no  application  to  this 
case.  Conceding  the  superior  diligence  of  the 
bank  In  obtaining  its  Judgment  and  In  levying 
upon  the  land  In  question,  situated  in  the  same 
county,  how  can  it  be  said  that  it  thereby  ac- 
quired the  first  lien,  in  the  absence  of  any  stat- 
ute providing  for  a  Hen  In  such  a  case?  True, 
it  is  also  settled  law  that  the  Judgment  cred- 
itor may  treat  land  fraudulently  conveyed  by 
his  debtor  as  the  property  of  his  debtor,  may 
levy  upon  it,  have  it  sold,  and  obtain  a  sher- 
IfTs  deed  therefor,  and  then  bring  his  bill  to 
remove  the  fraudulent  conveyance.  Gould  v. 
Steinburg,  84  ni.  170;  PhlUlps  v.  Kesterson, 
154  111.  672,  89  N.  E.  599.  But  it  is  not  neces- 
sary to  determine  at  what  step  of  such  pro- 
ceedings, made  effective  by  the  sherHTs  deed, 
the  lien  would  attach,  for  the  reason  that  the 
bank  did  not  pursue  this  remedy,  but  after 
making  its  levy,  and  after  Lane  had  ffied  his 
bills  and  obtained  lis  pendens,  it  also  filed  its 
bill.  Had  the  bank  sold  under  its  levy,  It 
would  have  been  the  duty  of  the  sheriff,  un- 
der section  17  of  chapter  77,  to  file  in  the  re- 
corder's office  a  duplicate  of  his  certificate  of 
sale,  which,  as  the  statute  declares,  would 
have  been  evidence  of  the  facts  therein  stat- 
ed. But  It  Is  unnecessary  to  determine  wheth- 
er or  not,  as  to  other  creditors  like  Lane,  such 
a  sale,  and  the  recording  of  the  certificate 
thereof,  would  have  related  back  to  the  levy, 
80  as  to  cut  off  their  intervening  equities,  for 
the  reason,  as  before  said,  no  such  course  was 
pursued.  The  statute  makes  no  provision  In 
such  a  case  for  the  recording  of  a  certificate 
of  levy,  but  does  provide  for  the  recording 
of  a  certificate  of  sale. 

We  have  been  referred  to  McClure  v.  Engel- 
hardt,  17  111.  47,  and  Relchert  v.  McClure,  23 
111.  516;  but  in  those  cases  the  execution  was 
Issued  to  and  levied  upon  lands  In  a  foreign 
county,  and  they  were  controlled  by  different 
statutory  provisions.  Our  attention  is  also 
called  to  McKlnney  v.  Bank,  104  lU.  180,  and 
other  cases  holding  that,  where  lands  fraudu- 
lently conveyed  have  been  attached,  the  at- 
taching creditor  acquires  a  lien,  dependent  up- 
on the  recovery  of  a  Judgment,  which  will  not 
be  disturbed  by  a  decree  in  chancery  setting 
aside  the  fraudulent  conveyance,  obtained  by  a 
subsequent  judgment  creditor.  This  lien, 
however,  like  judgment  Hens,  is,  of  course, 
the  creature  of  the  statute.  Section  9  of  the 
attachment  act  provides  that  where  the  writ 
Is  levied  upon  any  real  estate  the  officer  shall 
file  a  certificate  of  such  levy  "In  the  recorder's 
office,  and  that  after  such  ffiing  the  levy  shall 
take  effect  as  to  creditors  and  bona  fide  pur- 
chasers without  notice,  and  not  before.  There 
is  no  such  provision  relating  to  the  levy  of  ex- 
ecutions, except  In  foreign  counties,  as  we 
have  seen. 

Counsel  for  the  bank  make  the  plausible  con- 
tention that  the  provisions  of  the  statute  which 
we  have  mentioned  do  not  create  the  lieu,  but 
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relate  only  to  the  qnestlon  of  notice;  that  tbe 
levy  creates  the  lien,  and  the  recording  of  the 
certificate  la  by  the  statute  made  legal  notice 
of  such  levy;  and  they  refer  to  McClnre  v. 
Bngelhardt,  supra,  and  Relchert  t.  McGlure, 
supra.  In  those  cases  the  execution  was  Is- 
sued to  and  levied  upon  lands  in  a  foreign 
ooimty  under  provisions  of  the  statute  not  ap- 
plicable here.  But  If,  by  analogy,  the  rea- 
soning be  applicable  to  levies  upon  land  In  the 
same  county  where  the  Judgment  Is  rendered, 
the  plaintiff  should  proceed  to  make  his  levy 
effective  by  advertisement  and  sale.  In  which 
case  the  question  would  arise,  as  before  sug- 
gested, whether  his  recorded  certificate  of  sale 
or  his  sheriff's  deed  would  relate  back  to  the 
levy,  so  as  to  cut  off  the  intervening  rights  of 
creditors  with  or  without  notice.  The  analogy 
falls,  however,  In  a  case  where  the  prior  ex- 
ecution creditor  stops  with  his  levy,— that  is, 
stops  with  an  act  which  is  not  of  itself,  by  the 
statute,  either  expressly  or  Impliedly  made  a 
lien,— and  flies  his  bill,  which  gives  an  equita- 
ble Hen  even  where  there  is  no  Judgment  lien. 
Following  to  its  legitimate  conclusion  this  line 
of  feasonlng,  the  bank's  proceedings  under  Its 
execution  had  not  ripened  into  a  lien  when 
they  were  abandoned,  and  a  lien  secured  by 
the  filing  of  its  bill.  But  we  do  not  intend, 
by  anything  said  aripiendo,  to  express  any 
opinion  as  to  what  would  have  been  the  effect 
upon  the  rights  of  the  parties  if  the  bank  had 
proceeded  to  sell  tbe  property  under  its  execu- 
tion, and  to  obtain  a  sheriff's  deed  therefor. 

It  Is  sufBcient  to  say  In  conclusion  that  none 
of  the  parties  obtained  any  lien  upon  the  lands 
In  controversy  by  any  Judgment,  execution,  or 
levy.  These  were  proper  steps,  some  of  them 
necessary  to  l>e  taken,  before  the  bills  could  be 
filed;  but  the  filing  of  the  bills  and  obtaining 
of  service  constituted  lis  pendens,  and  were 
equitable  levies  upon  the  land,  and  created  eq- 
uitable liens  thereon  In  their  proper  order. 
Hallom  V.  Tmm,  supra;  Allison  v.  Drake,  145 
m.  500,  82  N.  E.  537;  Davidson  v.  Burke,  su- 
pra. The  appellate  court  decided  properly  In 
holding  that  Lane  by  his  bills  obtained  the 
first  lien  on  the  property,  and  its  Judgment 
will  therefore  be  affirmed.   Judgment  affirmed. 
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BERGMAN  v.  PEOPLE. 
(Snpreme  Court  of  Illinois.  Dec.  21,  1898.) 
Larobmt  as  Bailbb.' 
Frosecntriz  was  a  dealer  in  jewelry.  De- 
fendant stated  to  her  that  certain  persons,  in- 
clading  himself,  wished  to  make  a  wedding  pres- 
ent, and  that  ne  wanted  to  take  some  jewelry 
to  show  such  persons.  She  declined  to  put  the 
jewelry  in  his  possesion  without  security,  whnre- 
upon  he  delivered  to  her  an  instrument  purport- 
ing to  guaranty  the  payment  of  whatever  jew- 
elry defendant  should  huy  of  prosecutor,  for  not 
over  $200.  Defendant  thereby  obtained  the 
jewelry,  and  prjmised  to  return  either  it,  or  the 
money  for  it,  within  three  days.  The  jewelry 
was  not  returned  or  paid  for.  The  represen- 
tations as  to  the  wedding  present  were  false, 
and  mode  to  obtain  the  jewelry.  Eeld,  that  de- 
fendant obtained  the  property  as  a  bailee,  and 


not  as  a  pnitibaser.  so  as  to  be  within  Cr.  Code, 
8  170,  providing  that  a  bailee  shall  be  deemed 
guilty  of  larceny,  if  he  shall  convert  property  in- 
trusted to  his  custody,  with  intent  to  steal  the 
same. 

Error  to  criminal  court,  Cook  county;  Frank 
Baker,  Judge. 

Robert  Bergman  was  convicted  of  larceny 
as  bailee,  and  he  brings  error.    Affirmed. 

Bnrres  &  McKinley  and  John  J.  Arney,  for 
plaintiff  in  error.  E  C.  Akin,  Atty.  Oen. 
(Charlet,  S.  Deneen,  State's  Atty.,  Ben  M. 
Smith,  Asat.  State's  Atty.,  C.  A  Hill,  and 
B.  D.  Monroe,  of  counsel),  for  the  People. 

BOGGS,  J.  This  is  a  writ  of  error  brought 
to  reverse  the  Judgment  of  the  criminal  court 
of  Cook  county  adjudging  the  plaintiff  In  er- 
ror to  be  guilty  of  larceny.  The  Indictment 
contained  a  count  charging  larceny  as  at'  the 
common  law,  and  other  counts  charging  lar- 
ceny as  bailee  under  the  statute.  The  facts 
proven  were  not  sufficient  to  support  a  ver- 
dict that  plaintiff  in  error  was  guilty  of  lar- 
ceny as  at  the  common  la,w.  It  Is  urged  In 
behalf  of  plaintiff  in  error  It  did  not  appear 
from  the  proofs  that  the  property  alleged  to 
have  been  stolen  was  intrusted  to  him  as 
bailee,  but  that  he  obtained  the  property  as 
a  purchaser.  It  appeared  from  the  evidence 
that  one  Dorothy  Lindberg  was  engaged  in 
business  as  a  retail  dealer  In  Jewelry  in  the 
city  of  Chicago;  that  plaintiff  in  error  came 
to  her  place  of  business,  and  told  her  that  a 
number  of  persons,  of  whom  he  was  one,  con- 
templated making  a  present  to  a  young  mar- 
ried couple,  and  that  he  wanted  to  take 
8ome  Jewelry  out  to  show  to  such  persons; 
that  she  declined  to  put  the  Jewelry  In  his 
possession  without  some  security,  and  that 
he  left  her  store,  but  soon  returned,  and  de- 
livered to  her  a  written  Instrument  as  fol- 
lows: "I,  tbe  nnderslgned,  do  hereby  guar- 
anty for  the  payment  of  whatever  Jewelry 
Robert  Bergman,  of  3044  Wentworth  avenue, 
buys  of  Mrs.  Dorothy  Lindberg,  for  a  sum  not 
over  $200  (two  hundred  dollars).  Gustave 
Swanson;"  that  she  satisfied  herself  the  In- 
strument bore  the  genuine  signature  of  Swan- 
son,  and  plaintiff  in  error  said  to  her  he  would 
return  either  the  goods,  or  the  money  tat 
them,  within  three  days;  that  she  then  de- 
livered to  him  a  watch,  chain,  and  diamond 
brooch,  of  the  aggregate  value  of  $200;  that 
be  did  not  return  the  goods,  nor  did  she  see 
him  again  until  he  was  in  court  to  answer 
the  charge  of  larceny.  It  Is  clear  that  the 
Jewelry  was  not  sold  to  the  plaintiff  in  er- 
ror. It  was  delivered  to  him  for  the  purpose 
of  exhibiting  it  to  others,  who,  together  with 
himself,  as  he  represented,  contemplated  buy- 
ing articles  of  that  kind,  and  to  be  bought 
If  satisfactory  to  the  contemplated  purchas- 
ers. The  title  remained  In  Mrs.  Lindberg, 
and  she  Intrusted  the  po8sessi>>n  to  him,  ex- 
pecting and  Intending  that  the  Identical  arti- 
cles of  Jewelry  should  be  returned  to  her,  or 
disposed  of  for  her  benefit,  in  the  particular 


Digitized  by  VjOOQ IC 


364 


62  NORTHEASTERN   REPORTER. 


OIL 


way  as  agreed  npon  betwen  her  and  the 
plaintiff  In  error.  The  guaranty  of  Swan- 
son  was  available  only  in  the  event  a  sale 
of  the  Jewelry  was  consummated.  The  Jew- 
elry was  not  sold  or  returned.  The  evidence 
in  the  record  was  sufficient  to  satisfy  the 
Jury,  beyond  a  reasonable  doubt,  that  the 
representations  of  the  plalntlfiC  In  error  that 
others,  together  with  himself,  contemplated 
purchasing  Jewelry  as  a  wedding  present, 
were  but  false  and  fraudulent  representations 
and  pretenses,  and  part  of  a  scheme  devised 
by  the  plaintiff  in  error  for  the  purpose  of 
enabling  him  to  secure  the  possession  of  the 
Jewelry,  in  order  that  he  might  convert  the 
same  to  his  own  use.  He  was  a  "bailee"  of  the 
property,  within  the  meaning  of  that  word 
as  employed  in  section  170  of  the  Criminal 
Code,  which  provides  that  a  bailee  shall  be 
deemed  guilty  of  larceny.  If  be  shall  convert 
property  Intrusted  to  bis  custody,  with  Intent 
to  steal  the  same.  The  doctrine  of  this  stat- 
ute Is  that  If  "the  owner  parts  with  the  pos- 
session voluntarily,  but  does  not  part  with 
the  title,  ezpectini;  and  intending  the  same 
thing  shall  be  returned  to  him,  or  that  It 
shall  be  disposed  of  on  his  account,  or  in  a 
particular  way,  as  directed  or  agreed  upon, 
for  his  benefit,  then  the  goods  may  be  feloni- 
ously converted  by  the  bailee,  so  as  to  relate 
back,  and  make  the  taking  and  conversion  a 
felony,  if  the  goods  were  obtained  with  that 
intent"  Farrell  v.  People,  16  HI  606;  Welsh 
V.  People,  17  lU.  339;  Stlnson  v.  People,  43 
IlL  397:  Murphy  v.  People,  104  lU.  528;  Doss 
V.  People,  158  111.  660,  41  N.  B.  1093. 

We  need  not  advert  to  alleged  errors  In  the 
instructions.  The  criticisms  urged  are  to 
points  of  minor  importance.  The  law,  and 
facts  proven  and  not  controverted,  warranted 
the  verdict  of  guilty,  and  the  Judgment  of 
conviction.  The  Judgment  is  affirmed.  Judg- 
ment affirmed. 


(177  ni.  78) 

ST.  LOUIS.  R.  I.  &  C.  R.  CO.  v.  PEOPLE 

ex  rei.  KINSEY,  County  Collector. 

(Supreme  Court  of  Illinois.    Dec.  21,  18^.) 

Taxation  fob  School  Purposes— Ubrtifioatb  0» 
Lbvt — Validity — Statute. 

1.  Hnrd's  Rev.  St.  c.  122,  art.  8,  S  1,  author- 
izing a  school  district  to  levy  an  annual  tax  of 
not  exceeding  2  per  cent,  on  all  taxable  property 
(or  school  purposes,  and  not  exceeding  3  per 
cent,  for  building  purposes,  and  Id.  i  2,  prescrib- 
ing the  form  of  the  certificate  of  levy,  and  re- 
quiring that  the  amount  for  each  purpose  be 
separately  stated,  are  mandatory,  and  a  certifi- 
cate of  levy  for  school  purposes  generally  does 
not  confer  authority  to  extend  a  tax  for  building 
purposes. 

2.  A  school  tax  not  based  on  a  lawful  certifi- 
cate is  void. 

3.  A  certificate  for  a  tax  levy  for  a  school 
district  was  made  and  transmitted  to  the  town- 
ship treasurer.  At  a  meeting  of  the  scliool 
iward  the  entry  on  its  record  was  changed  so  as 
to  correct  a  mistalve  of  the  secretary  in  entering 
the  order,  but  no  change  was  made  in  the  cer- 
tificate, fldrf,  that  the  change  in  the  record 
was  proper  as  a  basis  for  an  amendment  of  the 
certificate  and  a  new  levy,  but  did  not  aScct  the 


levy  under  the  certificate,  since  the  olHcers  ex- 
tending the  levy  act  on  'uie  certificate,  and  not 
on  the  record  of  the  lx>ard. 

Appeal  from  Mercer  county  coort;  3'.  H. 
Connell,  Judge. 

Application  by  the  people,  on  relation  of 
Charles  Klnsey,  county  collector  of  Mercer 
county,  against  the  St  Louis,  Rock  Island  & 
Chicago  Railroad  Company,  for  a  Judgment 
for  the  amount  of  a  tax  levy.  There  was  a 
Judgment  for  plaintiff,  and  defendant  appeal- 
ed.   Reversed. 

Grler  &  Stewart  for  appellant  James  M. 
Brock,  State's  Atty.,  for  appellee. 

CARTWRIGHT,  J.  School  district  No.  1  hi 
Keithsburg  township,  Mercer  county,  is  un- 
der the  control  of  a  board  of  education,  and 
on  July  3,  1897,  the  president  and  secretary 
of  said  board  made  and  transmitted  to  the 
township  treasurer  the  following:  "Certificate 
of  Levy.  We  hereby  certify  that  we  require 
the  amount  of  $7,500  to  be  levied  as  a  special 
tax  for  school  purposes  on  the  taxable  property 
of  our  district  for  the  year  1897.  Given  under 
our  hands  this  3d  day  of  July,  A.  D.  1897. 
J.  S.  Allen,  President  H.  P.  Humbert  Sec- 
retary. Directors  Dlst  No.  1,  T.  13,  B.  5, 
Mercer  County,  IlL"  The  township  treasurer 
returned  this  certificate  to  the  county  clerk, 
who  ffied  it  August  9,  1897,  and  extended  a 
tax  of  $374.85,  by  virtue  of  said  certificate, 
against  the  property  of  appellant  The  tax 
so  extended  exceeds  2  per  cent,  of  the  assessed 
valuation  of  appellant's  property  by  the  sum 
of  $133.01.  Appellant  paid  $211.81,  being  2 
per  cent,  on  the  valuation  of  its  property,  and 
on  application  for  Judgment  objected  to  the 
excess  as  levied  and  extended  without  author- 
ity of.  law.  The  county  court  overruled  the 
objection,  and  entered  Judgment  for  the  tax, 
with  interest  penalties,  and  costs. 

The  authority  of  boards  of  education  to  levy 
a  tax  for  educational  purposes  is  limited  by 
statute  to  2  per  cent  on  the  valuation  ascer- 
tained by  the  last  assessment  for  state  and 
county  taxes.  They  are  also  authorized  to 
levy  a  tax  for  building  purposes,  and  in  such 
case  the  limit  is  3  per  cent;  but  if  they  make 
levies  for  both  objects,  they  are  required  to 
make  a  certificate  in  the  form  provided  by  the 
statute,  stating  therein  separately  the  sum  re- 
quired to  be  levied  for  school  purposes  and  the 
sum  to  be  levied  for  building  purposes. 
Hurd's  Rev.  St  c.  122,  art  8,  $i  1,  2.  This 
certificate  is  the  basis  of  all  school  taxes.  It 
constitutes  the  levy  and  the  evidence  of  It 
and  any  tax  not  based  upon  a  lawful  certifi- 
cate is  null  and  void.  Weber  v.  Railway  Co., 
108  HI.  451;  Lawrence  v.  Traner,  136  la  474, 
27  N.  E.  197.  The  form  of  the  certificate  is 
mandatory,  and  if  it  is  for  school  purposes, 
and  fails  to  state  that  a  tax  is  required  to  be 
levied  for  building  purposes,  a  levy  beyond  2 
per  cent,  will  be  void.  The  purpose  of  the 
statute  is  that  the  amounts  required  shall  be 
separately  specified,  so  that  the  county  clerit 
can  extend  the  tax  within  the  limits  provided 
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by  tbe  Iaw,  abating  any  excess  beyond  the 
limitation  fixed  by  tbe  statute.  Chicago  &  A 
R.  Co.  V.  People,  163  111.  616,  45  N.  B.  122. 
Tlie  property  of  appellant  could  not  be  taken 
and  sold  in  satisfaction  of  the  tax  in  this  case 
unless  the  provision  of  the  statute  was  sub- 
stantially complied  with.  The  certiflcate  filed 
with  the  county  clerk  was  for  "school  purpos- 
es" alone,  and  it  did  not  confer  authority  up- 
on the  county  clerk  to  extend  a  tax  for  more 
than  2  per  cent,  of  the  assessed  valuation. 
The  tax  levy  was  excessive,  and  the  excess 
which  appellant  refused  to  pay  was  illegal. 

At  the  hearing  the  people  introduced  in  evi- 
dence tbe  record  of  proceedings  by  the  board 
of  education  preliminary  to  and  directing  the 
levy  of  a  tax.  It  was  proved  by  a  member  of 
the  board  that  on  July  3, 1897,  when  the  cer- 
tiflcate was  made  and  transmitted  to  the  town- 
ship treasurer,  a  meeting  was  held,  and  a- rec- 
ord made  corresponding  with  the  certificate. 
At  a  subsequent  ipeeting,  held  August  6,  18&7, 
that  entry  on  the  record  was  erased,  and  it 
was  so  changed  as  to  divide  the  sum  of  $7,600 
into  separate  sums,  as  follows:  "$6,000  for 
special  school  tax;  $1,600  for  building  pur- 
poses; $1,000  for  payment  of  bond."  The  wit- 
ness said  this  was  done  to  make  the  record 
correspond  with  the  motion  originally  made, 
as  the  board  understood  it  No  change  was 
made  in  the  certificate  which  bad  been  trans- 
mitted to  the  township  treasurer.  In  Law- 
rence T.  Traner,  supra,  it  is  held  that  the  cer- 
tiflcate delivered  to  the  treasurer,  and  flled 
with  the  county  clerk.  Itself  constitutes  the 
levy,  and  is  the  evidence  of  the  exercise  of  the 
taxing  power  by  the  board.  The  validity  of 
any  tax  does  not  rest  upon  the' record  of  the 
board,  and  is  not  affected  by  the  want  of  such 
record.  The  only  act  necessary  for  the  levy 
of  the  tax  is  the  making  and  filing  of  the  cer- 
tificate. The  fact  that,  after  the  certiflcate 
was  made,  the  record  was  so  changed  that  it 
would  have  authorized  the  president  and  sec- 
retary of  the  board  to  have  made  a  different 
certiflcate  and  levy,  could  not  operate  to 
change  the  one  already  made.  The  change  of 
tbe  record  to  correspond  with  the  fact,  and  to 
correct  a  mistake  made  by  the  secretary  In 
writing  it,  was  proper  as  a  basis  for  an  amend- 
ment of  the  certiflcate  and  a  new  levy;  but 
no  amendment  or  change  was  made  in  the 
levy,  and  the  certificate  as  filed  corresponds 
witii  the  record  as  it  was  when  the  certiflcate 
was  made.  The  only  guide  to  the  county 
clerk  was  the  certiflcate,  and  his  act  in  extend- 
ing the  tax  under  it  in  excess  of  the  amount 
authorized  by  law  was  unlawful.  The  judg- 
ment Is  reversed.    Judgment  reversed. 


an  111.  2U) 

SOUTH  PARK  COM'RS  v.  FIRST  NAT. 

.    BANK  OP  CHICAGO. 
(Supreme  Court  of  Illinois.    Dec.  21,  1808.) 
STATDTBa— CoMSTBUOTioK  —  Park  Cohmissionsrs 
—Taxation. 
1.  In  interpreting  a  statute,  its  title  is  not  con- 
clusive as  to  what  the  legislature  intended. 


2.  3  Starr  &  C.  Ann.  St.  (2  Ed.)  p.  2894,  re- 
fers in  its  title  to  park  commissioners  general- 
ly, and  provides  that,  in  any  town  included 
within  the  limits  of  a  city  in  wliich  there  is  a 
board  of  park  commissioners  having  authority 
to  acquire  lands  for  park  purposes  in  trust  for 
the  town,  the  corporate  authorities  authorized 
to  assess  taxes  for  park  purposes  shall,  on  re- 
ceipt of  a  certificate  from  the  park  commissiou- 
ers,  levy  a  stated  tax  for  park  purposes  on  tax- 
able property  within  said  town  and  within  the 
park  district.  The  "corporate  authorities"  of 
the  municipality  created  by  the  act  creating  the 
South  Park  commissioners  are  the  commission- 
ers themselves,  and  not  the  town  ofiScials  of  the 
constituent  towns;  and  in  prior  acts  in  pari 
materia  with  said  act  the  phrase  "corporate  au- 
thority of  the  town"  has  always  been  construed 
to  mean  the  town  collector,  supervisor,  and 
clerk.  Held,  that  said  act  applies  to  one  town 
and  to  a  board  of  park  commissioners  existing 
within  its  limits  only,  and  required  to  call  on 
the  town  authorities  to  leyy  its  taxes,  and  does 
not  apply  to  the  South  Park  commissioners, 
whose  district  includes  three  towns,  and  who 
have  authority  to  levy  their  own  taxes. 

3.  Since  the  South  Park  commissioners  have 
power  to  levy  their  own  taxes,  to  make  said 
act  to  apply  to  them  by  construing  the  word 
"town"  therein  as  plural  wonld  lead  to  the  ab- 
surdity of  requiring  the  commissioners,  as  a 
condition  precedent  to  making  a  levy,  to  certify 
to  themselves  that  they  have  directed  it  to  be 
made.  Hence  that  act  is  within  the  saving 
clause  of  3  Starr  &.  C.  Ann.  St.  (2d  Ed.)  p. 
3834,  providing  that,  in  coiistruing  statutes, 
words  importing  the  singular  numlier  may  be 
construed  as  plural,  and  vice  versa,  unless  such 
construction  be  inconsistent  with  the  manifest 
intention  of  the  legislature,  or  repugnant  to 
the  context  of  the  statute. 

Appeal  from  circuit  court.  Cook  county;  B, 
F.  Dunne,  Judge. 

Bill  by  the  First  National  Bank  of  Chicago 
against  the  South  Park  commissioners.  There 
was  a  decree  for  complainant,  and  defendants 
appeal.    Afllrmed. 

The  bill  in  this  case  was  flled  to  restrain 
the  county  clerk  from  extending  upon  the 
collector's  boolu  a  tax  of  two  mills  on  the  dol- 
lar on  the  taxable  property  in  the  park  dis- 
trict, controlled  by  the  appellants,  amounting 
to  $293,164,  that  sum  having  been  included 
in  an  ordinance  passed  by  the  South  Park 
commissioners,  providing  that  $785,246  (the 
aggregate  of  the  items  specifled  therein)  should 
be  levied  upon  the  property  subject  thereto. 
The  park  commissioners  had  certifled  said 
amount  to  the  county  clerk  of  Cook  county 
as  their  tax  levy  for  the  year  1897.  The  de- 
fendant to  the  bill  originally  flled  was  Philip 
Knopf,  the  county  clerk.  Knopf  demurred  to 
the  bill,  and,  his  demurrer  being  overruled,  he 
elected  to  stand  by  it;  and  the  court  entered 
a  decree  perpetually  enjoining  him  from  ex- 
tending tbe  said  sum  of  $296,164,  or  any  sum 
including  it,  as  a  tax  upon  the  district.  From 
the  decree  so  entered,  the  county  clerk  took 
an  appeal  to  this  court;  and  in  Knopf  v.  Bank, ' 
173  lU.  331,  50  N.  E.  660.  we  reversed  the  de- 
cree so  entered,  upon  the  ground  that  the  pres- 
ent appellants,  the  South  Park  commissioners, 
were  not  made  parties  to  the  bill;  and  the 
cause  was  remanded  to  the  circuit  court,  with 
leave  to  the  complainant,  the  present  appel- 
lee, upon  payment  of  all  costs,  to  make  the 
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park  commlaslonen  defendants.  After  the 
former  decree  was  reversed,  the -cause  was 
redocketed  In  the  court  below,  and  the  bill 
was  amended  by  making  the  South  Park  com- 
missioners, the  present  appellants,  parties  de' 
fendant  The  appellants  demurred  to  the  blU, 
and  upon  argument  the  court  below  overruled 
the  demurrers,  and,  the  defendants  having 
elected  to  stand  by  their  demurrers,  the  court 
entered  a  decree  finding  that  the  park  com- 
missioners passed  an  ordinance  containing  the 
sections  as  set  out  In  the  amended  bill;  that 
the  clerk  had  declared  his  Intention  of  extend- 
ing the  entire  sum  of  $785,216;  that  the  sums 
provided  for  In  sections  1,  2,  and  3  of  the  ordi- 
nance were  legal  and  valid;  that  the  attempt- 
ed levy  In  addition  thereto,  spedfled  by  section 
4  of  the  ordinance,  of  $295,164,  was  Illegal 
and  void,  and  In  excess  of  the  power  of  the 
commissioners  to  levy  or  certify  to  the  county 
clerk;  and,  by  the  decree.  It  was  ordered  that 
the  county  clerk  be  enjoined  from  extending 
the  said  sum  of  $295,161,  or  any  sum  Includ- 
ing the  same.  From  the  second  decree  thus 
entered,  the  South  Park  commissioners  pros- 
ecute the  present  appeal. 

The  act  under  which  the  South  Park  com- 
missioners claim  to  have  authority  to  levy  the 
tax  of  two  mills  on  the  dollar  on  all  the  taxa- 
ble property  within  the  park  district  which 
they  control  is  an  act  of  the  legislature  ap- 
proved June  17,  1895,  and  entitled  "An  act  to 
enable  park  commissioners  to  maintain  and 
govern  parks  and  boulevards  under  their  con- 
trol." The  act  Is  as  follows:  "Section  1.  Be  It 
enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  the  general  assembly,  that  In 
any  town  which  is  now  included  within  the 
Umlts  of  any  city  in  this  state,  in  which  a 
board  of  park  commissioners  shall  now  exist, 
having  authority  by  law  to  acquire  land  and 
the  appurtenances  in  trust  for  the  inhabitants 
of  such  town,  and  for  such  parties  or  persona 
as  may  succeed  to  the  rights  of  such  Inhabit- 
ants, and  for  the  public,  as  public  promenades 
and  pleasure  grounds  and  ways,  and  for  no 
other  use  or  purpose  without  the  consent  of  a 
majority,  by  frontage,  of  the  owners  of  the 
property  fronting  the  same,  and  without  the 
power  to  sell,  alienate,  mortgage  or  Incumber 
the  same,  the  corporate  authorities  of  any 
such  town  authorized  by  law  to  assess  taxes 
for  park  purposes  shall,  upon  the  receipt  of  a 
certificate  in  writing  from  any  such  board  of 
park  commissioners,  on  or  before  the  first  day 
of  August  In  each  year,  levy  and  assess,  in  ad- 
dition to  all  other  taxes  now  authorized  by 
law  to  be  levied  and  assessed  for  the  purpose 
of  governing  and  maintaining  any  such  parks 
and  boulevards,  two  mills  on  each  dollar  of  the 
.  taxable  property  In  said  town  and  within  the 
park  district,  subject  to  taxation  for  park  and 
boulevard  purposes,  according  to  the  valuation 
of  the  same,  as  made  for  the  purpose  of  state 
and  county  taxation;  and  such  additional  two 
mills  on  the  dollar  of  the  taxable  property  in 
eaid  town  and  park  district  shall  be  used  and 
expended  by  such  board  of  park  commission- 


ers In  governing  and  maintaining  any  parks, 
boulevards  or  pleasure  ways  under  the  Juris- 
diction, management  and  control  of  any  such 
board  of  park  commissioners,  and  for  paying 
any  other  necessary  and  incidental  expenses 
incurred  in  and  about  the  management  of  any 
such  parks  and  bonteyards,  and  such  addition- 
al two  mills  shall,  by  the  ofDcer  authorized 
by  law  to  assess  and  collect  taxes  for  park 
purposes,  be  collected  and  paid  over  the  same 
as  other  park  taxes  are  now  required  by  law 
to  be  collected  and  paid  over."  8  Starr  &  C. 
Ann.  St  (2d  Ed.)  p.  2881. 

Green,  Honors  &  Peters,  for  appellants. 
Wilson,  Moore  &  Mcllvalne,  for  appellee. 

MAGBUDER,  J.  (after  stating  the  facts). 
When  the  present  cause,  which  is  reported 
as  Knopf  y.  Bank,  173  111.  331,  60  N.  E.  660. 
was  before  us  at  a  former  term,  three  ques- 
tions were  decided,  to  wit:  First,  that  the 
South  Park  commissioners  should  have  been 
made  parties  to  the  suit;  second,  that  a  sin- 
gle taxpayer  had  a  remedy  in  equity  to  en- 
join the  extension  of  an  Illegal  tax;  and, 
third;  that  the  present  appellee,  the  First  Na- 
tional Bank  of  Chicago,  could  maintain  the 
bin  in  behalf  of  Its  stockholders.  The  only 
question  then  left  undisposed  of,  and  which 
will  now  be  considered,  is  whether  the  act  of 
June  17,  1805,  set  forth  in  the  statement  pre- 
ceding this  opinion,  applies  to  the  South  Park 
commissioners.  If  the  act  does  apply  to  the 
South  Park  commissioners,  they  had  a  right 
to  levy  the  tax  of  two  mills  on  the  dollar, 
amounting  to  $295,164,  on  all  the  taxable 
property  within  the  park  district  controlled 
by  them.  If  the  act  does  not  apply  to  said 
commissioners,  then  they  had  no  authority 
to  levy  said  tax,  and  the  decree  of  the  court 
below,  enjoining  its  extension  upon  the  books 
of  the  collector,  was  correct 

(Counsel  for  appellants  claim  that  the  title 
of  the  act  is  broad  enough  to  embrace  all  park 
commissioners.  Including  the  present  appel- 
lants. The  act,  according  to  its  title,  is  one 
"t6  enable  park  commissioners  to  maintain 
and  govern  parks  and  boulevards  under  their 
control."  In  determining  the  meaning  of  a 
statute,  courts  will  endeavor  to  ascertain  the 
intention  of  the  legislature  in  framing  It  Al- 
though the  title  of  the  act  will  have  its  due 
share  of  consideration  in  the  effort  to  deter- 
mine the  legislative  intent  yet  such  title  is 
not  conclusive  upon  the  subject  of  such  in- 
tention. The  intention  of  the  legislature  may 
be  ascertained  hy  considering  the  whole  act 
and  construing  one  part  by  another,  and  one 
clause  with  reference  to  Its  connection  with 
other  clauses.  People  y.  Gaulter,  149  lU.  39, 
36  N.  E.  576. 

A  consideration  of  all  the  language  and 
clauses  of  this  act  which  consists  ot  but  one 
section,  leads  to  the  conclusion  that  the  act 
was  intended  to  apply  only  to  one  town,  in 
which  a  board  of  park  commissioners  should 
exist  at  the  time  of  its  passage.    The  act 
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proYidea  "that  In  any  town  which  Is  now  In- 
cluded within  the  limits  of  any  city  In  this 
state,  In  which  a  board  of  parls  commission- 
ers shall  now  exist,  *  •  •  the  corporate 
authorities  of  any  snch  town  authorized  by 
law  10  assess  taxes  for  paric  purposes  shall 
*  *  *  levy  and  assess,  In  addition  to  all 
other  taxes  now  authorized  by  law,  *  *  * 
two  mills  on  each  dollar  of  the  taxable  prop- 
erty in  said  town  and  within  the  park  dis- 
trict," eta  The  use  of  the  words  "any  town," 
"such  town,"  and  "said  town,"  clearly  refers 
to  a  single  town,  and  not  to  several  townli 
or  more  than  one  town.  Again,  the  board  of 
park  commissioners  referred  to  In  the  act  is 
a  board  "haTlng  authority  by  law  to  acquire 
land  and  the  appurtenances  In  trust  for  the 
inhabitants  of  such  town."  The  expression 
"such  town,"  as  here  used,  refers  to  one 
town.  Again,  the  act  describes  a  board  of 
park  commissioners,  having  authority  by  law 
to  acquire  land,  etc.,  "as  public  promenades 
and  pleasure  grounds  and  ways,  and  for  no 
other  use  or  purpose  without  the  consent  of 
a  majority,  by  frontage,  of  the  owners  of  the 
property  fronting  the  same."  This  language 
is  not  found  in  the  act  organizing  the  South 
Park  commissioners,  but  Is  found  In  the  act 
organizing  the  West  Park  commissioners,  in 
the  city  of  Chicago.  Indeed,  the  language  of 
the  act,  which  describes  the  authority  of  the 
park  commissioners  therein  referred  to,  is 
taken  almost  literally  from  section  6  of  the 
act  creating  the  board  of  park  commissioners 
In  the  town  of  West  Chicago  (Tuley's  Laws 
and  Ordinances  of  Chicago,  18T3,  p.  588). 

Inasmuch  as  the  act  of  June  17,  1895,  Is  In- 
tended to  apply  to  one  town  only,  and  to  a 
board  of  park  commissioners  existing  in  one 
town  only,  it  could  not  have  been  intended 
to  apply  to  the  South  Park  commissioners, 
because  the  park  district,  controlled  by  the 
South  Park  commissioners,  includes  the  three 
towns  of  South  Chicago,  Hyde  Park,  and 
Lake.  Section  1  of  the  act  of  February  24, 
1869,  organizing  the  South  Park  commission- 
ers, provides  "that  five  persons,  who  shall  be 
appointed  by  the  governor  of  the  state  of 
Illinois,  together  with  their  successors,  be, 
and  they  are  hereby  constituted  a  board  of 
public  park  commissioners  for  the  towns  of 
South  Chicago,  Hyde  Park,  and  Lake,  to  be 
known  under  the  name  of  the  'South  Park 
Commissioners.' "  Tuley's  Laws  and  Ordi- 
nances, 187S,  p.  581.  This  court  has  had  oc- 
casion. In  several  cases,  to  pass  upon  the 
valldl^  of  the  South  Park  act,  and  construe 
its  provisions.  In  People  y.  Salomon,  61  HI. 
87,  we  said  (page  61):  "The  union  of  these 
towns  (South  Chicago,  Hyde  Park,  and  Lake) 
was  for  a  special  purpose,  and  outside  of 
that  purpose  they  are  left  with  all  their  func- 
tions undisturbed,  precisely  as  they  existed 
before  the  passage  of  the  law.  Bstablish- 
tng  them  with  their  consent  as  a  park  dis- 
trict deprived  them  of  none  of  the  franchises 
bestowed  upon  them  as  towns,  and  curtailed 
in  no  degree  the  fair  proportion  of  either  of 


them.  •  •  •  The  people  of  these  three 
towns,  by  voting  for  the  law,  have  made  the 
commissioners  corporate  authorities  of  such 
towns,  and  empowered  them  to  assess  the 
requisite  tax  upon  the  property  of  the  towns." 
In  People  v.  Brislln,  80  lU.  423,  it  was  held 
that  the  towns  of  South  Chicago,  Hyde  Park, 
and  lake  were  erected  Into  a  park  district, 
and  that,  the  people  of  those  towns  having 
by  vote  accepted  the  provisions  of  the  park 
act,  the  board  of  park  commissioners  thereby 
created  became  a  quasi  municipal  corporation, 
In  whom  was  vested  the  power  to  assess  and 
collect  taxes  within  the  park  district  so  cre- 
ated. Again,  hi  Dunham  v.  People,  96  lU. 
331,  It  was  held  that  the  park  commission- 
ers, controlling  the  district  composed  of  the 
three  towns  above  named,  were  to  be  re- 
garded as  the  corporate  authorities  ot  such 
towns.  Under  the  park  acts  passed  by  the 
legislature  of  this  state,  and  under  the  deci- 
sions of  this  court  interpreting  those  acts, 
there  can  be  no  doubt  that  two  classes  of 
park  boards  have  been  created.  The  first 
class  consists  of  those  boards,  who  cannot 
levy  their  own  taxes,  but  must  call  upon  the 
corporate  authorities  of  the  town  to  do  so. 
The  second  class  consists  of  those  park 
boards,  who  are  themselves  corporate  authori- 
ties of  the  towns  for  park  purposes^  and  can 
levy  their  own  taxes.  The  appellants,  the 
South  Park  commissioners,  belong  to  the  sec- 
ond class.  Section  9  of  the  act  of  February 
24,  1869,  already  referred  to,  provides  that 
"the  said  board  of  park  commissioners  shall, 
annually,  on  or  before  the  first  day  of  Decem- 
ber In .  each  year,  transmit  to  the  clerk  of 
the  county  court  of  Cook  county  an  estimate, 
in  writing,  of  the  amount  of  money,  not  es- 
ceedlng  In  any  one  year  $300,000.00,  neces- 
sary for  the  payment  of  the  interest  on  the 
bonds  issued  by  said  board,  and  that,  in  ad- 
dition thereto,  will  be  required  for  the  Im- 
provement, maintenance,  and  government  of 
said  park  during  the  current  year."  Tuley's 
Laws  and  Ordinances  of  Chicago,  p.  684. 

In  the  act  of  June  17,  1895.  "the  -corporate 
anthorltles  of  any  such  town  authorized  by  law 
to  assess  taxes  for  park  purposes"  are  evident- 
ly the  regular  corxwrate  authorities  of  the 
town,  and  not  the  park  commissioners  them- 
selves. In  determining  wliat  is  meant  by  the 
expression  "corporate  authorities  of  any  such 
town,"  reference  may  be  made  to  acts  of  the 
legislature  passed  from  time  to  time  upon  the 
subject  of  parks  and  park  commissioners,  and 
their  powers  and  duties.  "Statutes  which  are 
not  Inconsistent  with  each  other,  and  which 
relate  to  the  same  subject-matter,  are  in  pari 
materia,  and  should  be  construed  together,  and 
effect  be  given  In  them  all,  although  they  con- 
tain no  reference  to  one  another,  and  were 
passed  at  different  times.  *  *  *  In  constru- 
ing a  given  act,  the  meaning  of  words  or 
terms,  as  used  therein,  may  be  gathered  from 
the  consideration  of  other  acts  in  pari  materia, 
in  which  such  words  or  terms  were  also  used." 
23  Am.  &  Eng.  Enc.  Law,  pp.  311,  316;  Reiche 
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V.  Smythe,  13  Wall.  162;  Bobbins  ▼.  Bailroad 
Co..  82  Cal.  472. 

On  June  16,  1871,  the  legislature  passed  an 
act  entitled  "An  act  to  enable  corporate  au- 
thorities to  levy  a  tax  to  Improve  public  parks 
and  boulevards,"  etc.  St.  III.  (Meyer's  Ed.)  p. 
62.  On  May  31,  1879,  the  legislature  passed 
an  act  to  amend  section  1  of  an  act  entitled 
"An  act  in  regard  to  the  completion,  improve- 
ment  and  management  of  public  parks,"  etc. 
Laws  111.  1879  (Bradwell's  Ed.)  p.  163.  On 
June  14,  1887,  the  legislature  passed  an  act 
entitled  "An  act  to  authorize  corporate  author- 
ities of  towns,  having  an  Indebtedness  hereto- 
fore created,  to  pay  the  cost  of  procuring  lands 
for  public  parks  In  such  towns,"  etc.  Sess. 
Laws  1887,  p.  243.  On  June  12,  1891,  the 
legislature  passed  "An  act  to  authorize  the 
corporate  authorities  of  towns  to  Issue  bonds 
for  the  completion  and  Improvement  of  public 
parks  and  boulevards,"  etc.  Sess.  Laws  1891, 
p.  173.  On  June  21, 1895,  the  legislature  pass- 
ed "An  act  to  authorize  the  corporate  authori- 
ties of  towns  to  Issue  bonds  for  the  completion 
and  Improvement  of  public  parks  and  boule- 
vards," etc.  Sess.  Laws  1895,  p.  264.  In  all 
of  these  acts  "the  corporate  authorities  of  the 
town"  are  defined  to  be  the  town  supervisor, 
the  town  collector,  and  the  town  clerk.  Inas- 
much as  the  statutes  thus  referred  to  and  the 
act  of  .Tune  17,  1895,  are  In  pari  materia,  and 
must  b3  construed  together  so  far  as  they 
make  use  of  common  terms,  there  can  be  no 
doubt  that  the  coriwrate  authorities  of  the 
town,  as  referred  to  In  the  act  of  June  17, 
1896,  are  the  town  supervisor,  clerk,  and  as- 
sessor. But  the  corporate  authorities,  con- 
trolling the  affairs  of  the  South  Park  commis- 
sioners, are  the  South  Park  Commissioners 
themselves,  and  not  the  town  officials.  It 
would  seem  to  follow,  therefore,  that  the  cor- 
porate authorities  referred  to  In  the  act  now 
under  consideration  are  not  the  present  appel- 
lants, and  that  the  boards  of  park  commis- 
sioners contemplated  by  the  act  In  question 
are  such  boards  as  are  required  to  call  upon 
the  corporate  authorities  of  the  town  to  levy 
their  taxes. 

Counsel  for  appellants  refer,  however,  to  the 
thh:d  claiise  of  section  1  of  chapter  131  of  the 
Revised  Statutes,  In  reference  to  the  construc- 
tion of  statutes,  where  it  Is  said:  "Words  Im- 
porting the  singular  number  may  extend  and 
be  applied  to  several  persons  or  things,  and 
words  Importing  the  plural  number  may  In 
dude  the  singular."  3  Starr  &  C.  Ann.  St.  (2d 
Ed.)  p.  3834.  Applying  the  rule  of  construction 
thus  laid  down  to  the  present  case,  counsel  say 
that  the  word  "town,"  as  used  in  the  act  of 
June  17,  1895,  may  be  read  as  the  word 
"towns,"  and  that.  If  the  expression  "the  cor- 
porate authority  of  any  such  town"  be  read  as 
meaning  the  corporate  authorities  of  any  such 
"towns,"  It  may  refer  to  the  South  Park  com- 
missioners, as  they  are  the  corporate  authori- 
ties of  the  three  towns  composing  their  dis- 
trict. Such  a  construction  as  Is  here  contend- 
ed for  would  lead  to  an  absurd  consequence. 


"Where  a  particular  construction  will  lead  to 
an  absurd  consequence,  it  wlU  be  presumed 
that  some  exception  or  qualification  was  In- 
tended by  the  legislature  to  avoid  such  con- 
clusion." People  V.  Oaulter,  supra.  The  lan- 
guage of  the  act  Is:  "Hie  corporate  authori- 
ties of  any  such  town,  authorized  by  law  to 
assess  taxes  for  park  purposes,  shall,  upon  the 
receipt  of  a  certificate  In  writing  from  any 
such  board  of  park  commissioners,  *  •  * 
levy  and  assess,"  etc.  If  the  corporate  author- 
ities of  any  such  town,  as  those  words  are'used 
in  the  act,  refer  to  and  mean  the  South  Park 
commissioners,  then  the  South  Park  commis- 
sioners, upon  the  receipt  of  a  certificate  in 
writing  from  themselves,  shall  levy  and  assess 
two  mills  on  each  dollar  on  the  taxable  prop- 
erty, etc.  It  would  seem  to  be  absurd  to  re- 
quire the  park  commissioners  to  make  out  a 
certificate  In  writing,  and  themselves  receive  it 
as  a  condition  precedent  to  the  levy  and  as- 
sessment of  the  tax.  We  are  therefore  forced 
to  the  conclusion  that  the  corporate  authorities 
referred  to  In  the  act  are  the  ordinary  town 
authorities,  to  wit,  the  assessor,  clerk,  and  su- 
pervisor, and  not  the  park  commissioners. 

Upon  the  whole,  our  conclusion  Is  that  the 
act  of  June  17,  1895,  was  not  Intended  by  the 
legislature  to  refer  to  the  South  Park  com- 
missioners, whose  district  Is  composed  of  three 
towns.  Instead  of  one.  This  conclusion  leads 
to  the  further  conclusion,  that  the  levy  of  the 
two-mill  tax  was  Illegal  and  void,  and  that 
the  action  of  the  court  below  In  enjoining  the 
same  was  correct.  'The  decree  of  the  circuit 
court  of  Cook  county  Is  affirmed.  Decree  af- 
firmed. 

(IT?  III.  43) 

DBDRY  et  al.  ▼.  CONNELL  et  al. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

WllXS  —  TkIAI.  —  INSTRCCTIQNS  —  AtTBSTATIOIC  — 

Pkbsencb  of  Tebtatok. 

1.  A  contestant  of  a  wiU  on  the  ground  of 
undue  Influence  cannot  object  to  a  failure  to  in- 
struct that  the  draftsman  of  the  will,  who  was 
an  executor'  and  a  beneficiary,  and  who  bad 
been  _  testator's  attorney,  had  the  burden  of 
showing  that  he  exercised  no  undue  influence, 
where  contestant  made  no  request  for  8U^^  au 
instruction. 

2.  In  order  that  a  will  be  attested  in  testator's 
"presence,"  within  the  statute,  lue  act  of  at- 
testation must  be  performed  within  his  range  of 
vision,  so  that  he  can  see  the  act  of  signing,  and 
in  such  a  way  that  he  can  know  that  it  is  bis 
will  which  is  being  attested,  though  he  may 
not  exercise  his  privilege  of  actually  seeing  the 
act  of  signing. 

Error  to  circuit  court,  Mercer  county;  Frank 
D.  Bamsey,  Judge. 

Bill  by  Omer  H.  Drury  and  others  against 
James  H.  Connell  and  .others.  Decree  for  de- 
fendants, and  complainants  bring  error.  Af- 
firmed. 

Bassett  &  Bassett,  for  plalntlSs  In  error. 
Brock  &  Graham  and  L.  D.  Tbomason,  for 
defendant  In  error  J.  H.  Connell.  Scott  & 
Cooke  and  James  W.  McCreery,  for  defend- 
ant in  error  Yashtl  Drury. 
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CABTWRIGHT,  J.  Plaintiffs  In  error,  as 
heirs  at  law  of  William  Dmry,  deecaBed,  filed 
their  bin  In  the  circuit  court  of  Mercer  county 
to  set  aside  the  will  of  said  William  Drury, 
alleging  that  be  was  of  unsound  mind  and 
memory;  that  the  will  was  not  subscribed 
by  tbe  attesting  witnesses  In  his  presence; 
that  It  was  not  read  to  him,  and  he  did  not 
know  its  contents;  and  that  It  was  procured 
by  the  undue  Influence  of  James  H.  Connell, 
who  drafted  It,  and  was  a  benefldary  under 
it,  as  well  as  the  confidential  attorney  of  the 
testator.  An  Issue  whether  the  writing  was 
the  will  of  the  testator  was  made  and  sub- 
mitted to  a  jury,  and  upon  the  trial  a  verdict 
was  returned  that  It  was  his  will.  A  decree 
was  entered  accordingly. 

Counsel  for  tbe  plaintiffs  In  error  say:  "It 
Is  now  conceded  for  the  contestants  that  the 
eyidence  on  the  question  of  nnsound  mind 
and  memory,  undue  Influence,  and  on  tbe 
reading  of  or  knowledge  of  the  contents  of 
the  will  by  the  deceased  was  sufBclent  to 
warrant  the  verdict  of  the  Jury  If  they  had 
been  properly  instructed  as  to  the  law,  and 
there  Is  not  much  fault  to  be  found  with  the 
instructions  on  those  questions."  The  only 
fault  that  Is  found  with  the  court  about  the 
Instructions  on  those  questions  Is  that  it  fail- 
ed to  instruct  the  Jury  that  the  burden  of 
proof  was  on  James  H.  Connell,  attorney  of 
the  testator,  who  was  one  of  the  executors 
and  a  beneficiary  under  the  will,  to  disprove 
undue  influence  on  bis  part  The  court 
seems  to  have  given  all  instructions  asked  by 
contesthnta  on  tbe  subject  of  undue  Influ- 
ence, and  no  Instruction  of  this  kind  was 
asked  for.  If  they  desired  'to  present  the 
question  where  the  burden  of  proof  would 
be  nnder  such  circumstances,  they  should 
have  asked  for  an  Instruction  presenting  their 
view  of  the  law.  The  court  was  not  In  er- 
ror in  failing  to  give  an  Instruction  not  asked 
for,  and  those  which  were  given  were  correct 
in  defining  undue  Influence. 

The  only  other  assignment  of  error  argued 
by  connsel  relates  to  the  giving  and  refusal 
of  instructions  on  the  question  of  what  is  a 
suflSclent  attestation  of  a  will  in  the  presence 
of  the  testator.  The  evidence  on  that  ques- 
tion was  that  the  witnesses  subscribed  their 
names  to  the  attestation  clause  at  a  desk  In 
the  same  room  with  tbe  testator,  who  was 
either  sitting  on  the  side  of  the  bed  or  lying 
down  upon  it.  The  court  gave,  at  the  re- 
quest of  the  proponents  of  the  will,  tbe  fol- 
lowtaig  instructions  as  to  tbe  requirements  of 
the  law:  (24)  "Relative  to  the  witnessing  or 
attestation  of  the  alleged  will  In  question,' 
the  court  instructs  the  Jury  that  the  statute 
of  minols  provides  that  all  wills  shall  be  at- 
tested, in  the  presence  of  tbe  testator,  by  two 
or  more  credible  witnesses;  and  If  you  be- 
lieve, from  the  evidence,  that  William  Drury 
signed  the  allegeu  will  In  question  In  tbe 
presence  of  Arthur  W.  Mannon  and  Richard 
H.  Roberts,  and  after  be  so  signed  tbe  same 
they  took  said  will  to  a  writing  desk  a  short 
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distance  from  the  foot  of  the  bed,  and  within 
the  range  of  testator's  vision,  and  that  the 
said  William  Drury  was  sitting  on  said  bed, 
and  they  there  subscribed  their  names  to  the 
attestation  clause  of  said  alleged  will  In  full 
and  uninterrupted  view  of  the  said  testator, 
then  this  is  a  sufficient  attestation  of  the  will 
in  question,  and  a  full  compliance  with  the 
law  on  that  subject"  (25)  "You  are  further 
instructed  that  if  you  believe,  from  the  evi- 
dence, that  at  the  time  of  the  alleged  attes- 
tation of  William  Drury's  alleged  will  now 
in  dispute,  that  the  alleged  witnesses  were  In 
the  same  room  with  said  William  Drury,  and 
only  a  few  feet  from  him,  with  the  view  be- 
tween him  and  them  uninterrupted,  and  they 
within  the  range  of  his  vision;  and  if  you 
further  believe,  from  tbe  evidence  and  the 
then  surrounding  circumstances  proved  upon 
the  trial,  In  connection  with  the  alleged  at- 
testation of  said  alleged  will,  that  said  Wil- 
liam Drury,  taking  Into  account  his  then  con- 
'dltion  or  state  of  health  and  his  then  position 
as  shown  by  the  evidence,  either  saw,  or 
could  have  seen  if  he  had  wished  to,  and  had 
looked  in  the  proper  direction,  the  alleged 
witnesses  themselves,  and  enough  of  the  act 
then  being  done  by  them  to  know  on  bis  part 
(from  what  he  so  saw  or  might  have  seen  if 
be  bad  wished,  and  from  what  he  knew  of 
'Uie  then  surrounding  circumstances)  that  the 
alleged  witnesses  were  then  signing  their 
names  as  witnesses  to  bis,  William  Drury's, 
proposed  will,— then  upon  that  question  you 
should  find  tbe  alleged  will  in  question  to 
have  been  properly  attested."  The  court  also 
gave  the  following  Instruction,  presented  by 
the  contestants:  (15)  "While  the  presumption 
of  the  law  Is  that  where  the  will  Is  signed  by 
tbe  attesting  witnesses  In  the  same  room 
with  the  testator,  tfaat  it  is  signed  in  his  pres- 
ence, yet  that  Is  only  a  presumption;  and 
where  the  evidence  shows  that  the  witnesses 
were  In  such  position  that  the  testator  could 
not  see  the  paper  nor  see  tbe  witnesses  when 
signing  it,  the  presumption  of  the  law  is 
overcome."  And  the  following  instruction 
was  written  and  given  by  the  court  on  its 
own  motion:  (16)  "To  make  a  legal  attesta- 
tion, the  test  is,  was  there  an  uninterrupted 
view  between  the  alleged  testator  and  the 
subscribing  witnesses,  and  were  the  wit- 
nesses within  the  range  of  the  (alleged)  tes- 
tator's vision  (his  then  condition  as  to  health 
and  posture  being  considered)  when  the  al- 
leged attesting  was  done?  Was  the  alleged 
will  then  present  and  could  the  (alleged)  tes- 
tator, in  bis  then  condition  and  posture,  have 
seen.  If  he  had  wished  to,  and  had  looked  In 
the  proper  direction,  enough  of  the  persons  of 
the  alleged  witnesses,  and  enough  of  the  act 
then  being  done  by  them,  to  know  on  his 
part  (from  what  he  could  so  have  seen  If  be 
had  wished  to,  and  from  what  he  knew  of 
the  thep  surrounding  circnmstances)  that  tbe 
(alleged)  witnesses  were  then  signing  their 
names  as  witnesses  to  the  (alleged)  testator's 
proposed  will?"     The  court  transposed   the 
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word  "not"  from  one  place  to  another  In  the 
fifteenth  instruction,  but  the  meaning  was 
not  affected  thereby,  and  the  sixteenth  seems 
to  have  been  prepared  and  given  aa  a  substi- 
tute for  three  Instructions  asked  by  the  con- 
testants. 

The  first  two  of  the  Instructions  asked 
were  substantially  correct  and  might  prop- 
erly have  been  given,  but  we  think  that  the 
one  written  by  the  court  and  substituted  was 
sufilcient  to  present  fairly  to  the  Jury,  with 
the  other  instructions  which  were  given, 
the  principles  of  law  contained  In  the  In- 
structions so  offered.  The  statute  requires 
that  a  will  shall  be  attested.  In  the  presence 
of  the  testator,  by  two  or  more  credible  wit- 
nesses, who  see  him  sign  the  will  in  their 
presence  or  acknowledge  the  same  to  be  liis 
act  and  deed.  This  act  of  attestation  con- 
sists in  the  subscription  of  the  names  of  the 
witnesses  to  the  attestation  clause  as  a  dec- 
laration that  the  signature  was  made  or  ac- 
knowledged in  their  presence.  It  is  this  act 
of  attestation,  by  subscribing  their  names  to 
the  will  as  witnesses  thereto,  which  the  stat- 
ute requires  to  be  In  the  presence  of  the  tes- 
tator. The  object  of  the  law,  as  frequently 
declared,  is  to  prevent  fraud  or  imposition 
upon  the  testator,  or  the  substitution  of  a 
surreptitious  will;  and  to  effectuate  that  ob- 
ject it  is  necessary  that  the  testator  shall  be 
able  to  see  and  know  that  the  witnesses  bu6- 
scribe  their  names  to  the  paper  which  he  has 
executed  or  acknowledged  as  his  will.  The 
purpose  of  the  statute  is  not  attained  by 
mere  ability  to  see  the  witnesses,  or  some 
part  of  them,  but  the  act  of  attestation  is 
the  thing  which  must  be  in  the  presence  of 
the  testator.  In  the  case  of  Witt  v.  Gardi- 
ner, 158  lU.  176,  41  N.  E.  781,  the  rule  as  to 
what  constitutes  the  "presence"  of  the  testa- 
tor, within  the  meaning  of  the  statute,  was 
considered  and  settled.  The  rule,  as  so  de- 
termined, Is  that  "contiguity  with  an  unin- 
terrupted view  between  testator  and  sub- 
scribing witnesses  is  the  indispensable  ele- 
ment of  the  physical  signing  in  the  testator's 
presence."  It  is  Immaterial  that  he  does  not 
see  If  be  might  have  done  so,  but  no  mere 
contiguity  of  the  witnesses  will  be  sufficimt 
if  the  testator  cannot  see  them  sign.  Noth- 
ing will  constitute  a  "presence,"  within  the 
meaning  of  the  statute,  unless  the  testator 
can,  from  his  actual  position,  see  the  act  of 
attestation.  We  do  not  think  that  these  in- 
structions conflict  In  any  way  with  this  rule. 
Of  those  given  for  the  proponents,  the  twen- 
ty-fourth required  that  the  attestation  clause 
should  be  signed  by  the  witnesses  within  the 
range  of  testator's  vision,  and  In  his  full 
and  uninterrupted  view.  The  twenty-fifth 
made  the  conditions  of  a  valid  attestation 
that  the  witnesses  were  in  the  same  room 
Witt  the  testator,  and  only  a  few  feet  from 
him,  with  the  view  between  him  and  them 
uninterrupted,  and  they  within  the  range  of 
his  vision,  and  that  he  saw  or  could  have 
seen  them,  and  enough  of  the  act  being  done, 


to  know  that  they  were  then  signing  their 
names  as  witnesses  to  his  wIlL  The  fif- 
teenth given  for  the  contestants  told  the  Jury 
that  the  presumption  the  will  was  signed  in 
the  testator's  presence  would  be  overcome 
by  evidence  that  he  could  not  see  the  paper 
nor  the  witnesses  when  they  signed.  The 
sixteenth,  written  by  the  court,  required  that 
the  testator,  in  his  then  condition  and  pos- 
ture, could  have  seen  enough  of  the  wit- 
nesses, and  also  enough  of  the  act  being 
done,  to  know  that  they  were  signing  their 
names  as  witnesses  to  his  will.  We  do  not 
think  the  Jury  would  understand,  in  view  of 
all  these  instructions,  that  It  would  be  suffi- 
cient if  the  testator  knew,  or  inferred  from 
the  surrounding  circumstances,  that  the  wit- 
nesses were  attesting  his  will,  although  he 
could  not  see  them  sign  It  It  would  not  be 
an  attestation  in  the  presence  of  the  testa- 
tor If  he  could  not  see  the  act  of  attestation, 
but  merely  understood  from  the  surround- 
ing circumstances  that  the  act  was  taking 
place.  We  think  the  Jury  would  understand 
from  the  Instructions,  taken  together,  that 
the  act  of  attestation  must  be  performed 
within  the  range  of  the  testator's  vision,  and 
in  such  a  way  that  be  could  know  that  It  was 
his  will  which  was  being  attested,  and  could 
see  the  act  of  signing.  This  is  the  only  mat- 
ter argued,  and,  finding  no  prejudicial  error 
In  the  action  of  the  court,  the  decree  is  af- 
firmed.    Decree  affirmed. 

BOGOS,  J.,  took  no  part  In  the  decision  of 
this  case. 


(176  III.  572) 

GROSS  V.  VILLAGE  OP  GROSSDALH. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Appeal— Bill  of   Exceptioxs— Uonicipai.  Cob- 

PORATioNS— Assessments  pok  Sbwbks 

— Installments. 

1.  A  question  as  to  the  validity  of  the  oath 
taken  by  commissipnerB  appointed  to  levy  spe- 
cial assessments  will  not  be  considered  on  ap- 
penl,  in  the  absence  of  a  bill  of  exceptions 
showing  that  the  oath  copied  in  the  record  was 
the  only  oath  administered  to  the  commission- 
ers. 

2.  Defendant,  whose  lands  were  assessed  for 
the  construction  of  drains  and  sewers,  so  that 
the  last  nine  installments  were  in  multiples  of 
$1(X),  as  required  by  Act  June  17,  1893,  cannot 
complain  of  the  assessment  as  being  in  viola- 
tion of  said  act  because  the  assessment  proceed- 
ings ag  to  a  part  of  the  property  were  dismiss- 
ed after  the  division  according  to  the  act  had 
been  made,  and  said  installments  were  not  in 
multiples  of  $100  after  the  amount  assessed  on 
the  property  so  dismissed  was  deducted. 

Error  to  Cook  county  court;  O.  N.  Carter, 
Judge. 

Proceedings  by  the  village  of  Grossdale 
against  S.  E.  Gross,  From  an  order  confirm- 
ing a  special  assessment  for  the  construction 
of  certain  drains  and  sewers,  defendant  brings 
error.     Affirmed. 

Young,  Makeel  &  Bradley  and  Steele  & 
Roberts,  for  plaintiff  in  error.  Allen  O.  BCUIb, 
for  defendant  In  error. 
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CRAIG,  J.  This  was  a  -writ  of  error  traed 
out  by  S.  B.  Gross  to  reverse  a  Judgment  of 
the  county  court  of  Cook  county  confirming 
a  special  assessment  levied  and  assessed  by 
the  Tillage  of  Grossdale  for  the  construction 
of  a  connected  system  of  drains  and  sewers  in 
and  along  the  streets  and  avenues  of  the  vil- 
lage. 

It  Is  first  contended  by  plaintiff  In  error 
that  the  ordinance  Is  void  for  uncertainty. 
In  Walker  v.  People,  170  lU.  410,  48  N.  B. 
1010,  this  ordinance  was  before  the  court,  and 
the  same  question  was  raised,  and  we  held 
that  the  ordinance  was  valid.  The  ruling  in 
that  case  on  the  question  again  raised  must 
be  conclusive  here. 

It  is  also  claimed  that  the  ordinance  is  in- 
valid because  It  provides  that  the  board  of 
trustees  reserves  the  right  to  reject  any  pro- 
posals at  its  discretion.  That  question  was 
also  raised  and  disposed  of  in  the  Walker 
Case  adversely  to  the  contention  of  plaintiff 
in  error,  and  further  discussion  of  the  ques- 
tion Is  not  deemed  necessary  here. 

It  is  next  contended  that  the  commission- 
ers appointed  by  the  court  to  levy  and  spread 
the  assessment  were  not  qualified  as  commis- 
sioners because  they  did  not  take  the  oath 
prescribed  by  the  law.  The  oath  celled  into 
this  record,  and  alleged  to  have  been  admin- 
istered, was  as  follows:  "We,  the  under- 
signed commissioners,  apirainted,  etc.,  do  sol- 
emnly swear  that  we  will  a  true  and  Im- 
partial assessment  make  of  the  cost  of  said 
Improvement  upon  the  village  of  Grossdale, 
or  any  property  benefited  by  said  improve- 
ment, to  the  best  of  our  ability  and  accord- 
ing to  law."  Upon  the  application  to  confirm 
the  assessment  It  was  a  question  for  the  court 
to  determine  whether  the  commissioners  had 
taken  the  oath  required  by  law.  This  record 
contains  no  bill  of  exceptions;  hence  what 
evidence  was  before  the  court  in  regard  to 
the  nature  or  character  of  the  commission- 
ers' oath  we  have  no  means  of  knowing.  It 
nowhere  appears  that  the  oath  copied  Into 
the  record,  and  claimed  to  be  defective,  was 
the  only  one  taken  by  the  commissioners.  In 
the  absence  of  proof  to  the  contrary,  It  will 
be  presumed  that  there  was  ample  evidence 
before  the  county  court  that  the  oath  admin- 
istered to  the  commissioners  conformed  to  the 
law.  If  the  plaintiff  in  error  desired  to  call 
in  question  the  judgment  of  the  coimty  court 
on  the  groimd  that  the  commissioners  had 
not  taken  the  oath  required  by  law,  he  should 
have  prepared  a  bill  of  exceptions,  and  shown 
therein  that  the  oath  copied  Into  this  record 
was  the  oath,  and  only  oath,  administered  to 
the  commissioners.  Had  this  course  been 
pursued,  then  he  might  properly  have  raised 
the  question  attempted  to  be  raised,  but  upon 
this  record  the  question  in  regard  to  the 
validity  or  sufilcicncy  of  the  commissioners' 
oath  does  not  arise. 

It  is  next  claimed  that  the  Judgment  should 
be  reversed  because  the  assessment,  as  di- 
vided into  Installments,  is  not  now  in  compli- 


ance with  the  act  of  1893,  because  the  aggre- 
gate of  the  last  nine  Installments  Is  not  in 
multiples  of  1100.  Section  8  of  the  ordinance 
provides  as  follows:  "Sec.  8.  That  said  as- 
sessment shall  be  divided  into  and  collected 
by  installments,  ten  in  number,  in  accordance 
with  the  provisions  of  an  act  of  the  general 
assembly  of  the  state  of  Illinois  entitled  'An 
act  to  authorize  the  division  of  special  assess- 
ments in  cities,  towns,  and  villages  Into  in- 
stallments,' etc.,  approved  June  17,  1893,  in 
force  July  1,  1883.  The  first  of  the  install- 
ments shall  be  due  and  payable  on  and  after 
the  confirmation  thereof,  and  the  second  in- 
stallment one  year  thereafter,  and  so  on  un- 
til all  are  paid.  But  said  divisions  shall  be 
so  made  that  the  first  installment  shall  li.- 
dude  all  fractional  amounts,  leaving  each  of 
the  remaining  installments  equal  In  amouat 
and  multiples  of  $100,  which  said  assessments 
and  Installments  shall  bear  interest  from  and 
after  thirty  (30)  days  succeeding  the  day  of 
the  confirmation,  at  the  rate  of  six  per  cent, 
and  be  collected  in  like  manner  as  is  now  pro- 
vided by  law."  Under  the  above  section  of 
the  ordinance  the  assessment  was  divided  in 
strict  conformity  to  the  statute.  This  is  con- 
ceded in  the  argrument,  but  it  appears  that, 
after  the  division  had  been  made,  the  assess- 
ment proceedings  were  dismissed  as  to  a  por- 
tion of  the  property  embraced  in  the  assess- 
ment roll,  and,  by  deducting  the  several 
amounts  assessed  on  the  property  so  dis- 
missed from  the  proceeding  from  the  original 
amount  of  the  assessment  as  divided  by  the 
ordinance,  the  aggregate  of  the  last  nine  in- 
stallments will  not  be  multiples  oT  $100.  We 
do  not  regard  the  position  of  plaintiff  in  er- 
ror well  taken.  When  the  corporate  authori- 
ties of  the  city,  town,  or  village  make  a  divi- 
sion of  the  assessment  by  ordinance,  as  re- 
quired by  the  act  of  June  17,  1893,  the  fact 
that  changes  may  subsequently  be  made  in 
the  amount  of  the  several  installments  by  the 
dismissal  of  the  assessment  proceedings  as 
to  a  part  of  the  property  embraced  In  the 
assessment  roll  cannot  be  held  as  a  sufficient 
ground  to  reverse  the  Judgment  of  confirma- 
tion. If  the  corporate  authorities  make  a 
division  of  the  assessment  as  required  by  the 
statute,  when  the  division  is  made  they  have 
fully  discharged  their  duty,  and  they  are 
under  no  obligation  to  make  a  subsequent  di- 
vision owing  to  the  fact  that  some  of  the 
property  embraced  in  the  assessment  may  be 
relieved  from  the  assessment,  by  trial  or 
otherwise. 

It  is  also  claimed  that  the  Judgment  Is  erro- 
neous because,  in  the  application  to  confirm 
the  assessment,  the  petition  was  dismissed  as 
to  certain  property  embraced  In  the  assess- 
ment roll.  The  same  question  was  raised  In 
Walker  v.  People,  supra,  and  after  full  con- 
sideration we  held  It  was  not  sufficient 
ground  to  reverse  the  Judgment  The  ruling 
In  that  case  must  control  here.  The  Judg- 
ment of  the  county  court  will  be  affirmed. 
Judgment  affirmed. 
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GROSS  T.  VILLAGB  OF  GROSSDALB. 

(Snpreme  Court  of  Illlnoto.    Dec.  21,  1898.) 

Nambs — UiDDLE  Initials — Idbm  Sokans. 

1.  There  is  no  variance  between  names  that 
differ  only  by  the  insertion  of  »  middle  initial 
In  one  of  them,  aa  such  Initial  is  no  part  of 
the  name. 

2.  The  names  "Bettie"  and  "Beattie"  *p« 
Idem  sonana. 

Error  to  Cook  county  court;  Orrln  N.  Carter, 
Judge. 

Assessment  proceedings  by  the  village  of 
Grossdale  against  S.  E.  Gross.  From  an  order 
zonfirmlDg  a  special  assessment  to  Improve  a 
certain  boulevard,  defendant  brings  error.  Af- 
firmed. 

Young,  Makeel  &  Bradley  and  Steele  & 
Roberts,  for  plaintiff  in  error.  AUen  G.  MUIb, 
for  defendant  in  error. 

WILKIN,  J.  The  county  court  of  Cook  coun- 
ty confirmed  a  special  assessment  against  tbe 
property  of  the  plaintiff  in  error  for  the  pur- 
pose of  improving  BurUngton  boulevard,  In  the 
village  of  GroBsdale,  and  this  writ  of  error  Is 
sued  out  to  reverse  that  judgment 

The  first  error  assigned  is  that  tbe  commis- 
sioners appointed  to  levy  and  spread  the  as- 
sessment were  not  qualified  to  act  as  such, 
for  tbe  reason  that  the  oath  taken  by  them 
was  not  the  one  prescribed  by  the  statute.  It 
appears  tliat  the  commissioners  took  an  oath 
to  make  an  assessment  of  the  costs  of  said 
Improvement  "upon  the  village  of  Grossdale 
or  any  property  benefited,"  Instead  of  "upon 
tbe  village  of  Grossdale  and  tbe  property  ben- 
efited." Tbe  substitution  of  the  words  "or 
any"  for  the  words  "and  the,"  plaintiff  in  error 
contends,  is  such  a  variance  from  the  pre- 
scribed oath  as  will  Invalidate  tbe  judgment 
of  confirmation;  that  the  oatb  taken  gives  the 
commissioners  a  discretion  in  spreading  the  as- 
sessment; tbat  they  might  assess  the  whole 
cost  against  the  village  or  against  one  or  more 
properties  benefited,  and  not  against  all  "the 
property  benefited."  This  precise  question 
arose  and  was  presented  in  tbe  same  manner 
as  it  Is  here,  viz.  without  any  bill  of  excep- 
tions, in  the  case  between  the  same  parties 
decided  at  this  term  (52  N.  B.  370),  Involving 
the  validity  of  an  assessment  for  tbe  construc- 
tion of  a  system  of  drains  and  sewers.  What 
Is  said  in  the  opinion  In  that  case  on  the  point 
is  decisive  of  tbe  same  here,  adversely  to  tbe 
contention  of  plaintiff  in  error. 

The  second  objection  urged  is  that  the  per- 
sons appointed  by  the  ordinance  to  estimate  tbe 
cost  of  tbe  proposed  Improvement  did  not 
make  and  sign  tbe  estimate.  It  appears  that 
by  the  ordinance  one  "Frank  Bettle"  was  ap- 
pointed as  one  of  the  commissioners,  but  the 
eotlmate  returned  is  signed  by  "Frank  W. 
Beattie."  No  proof  is  made  that  Frank  Bettie 
and  Frank  W.  Beattie  are  two  different  per- 
sons. It  has  frequently  been  held  that  the 
middle  initial  Is  no  part  of  the  name.  See 
Langdoa  t.  People,  133  III.  38^  24  N.  E.  874; 


Ersldne  ▼.  Davis,  25  IIL  251.  Tbe  inserUoD 
of  an  "a"  In  tbe  surname  creates  an  instance 
obviously  within  tbe  doctrine  of  idem  sonans. 
Here  all  the  presumptions  are  in  favor  of  the 
validity  and  regularity  of  the  judgment,  and. 
In  the  absence  of  proof  to  tbe  contrary.  It  will 
be  presumed  that  "Bettie"  and  "Beattie^  are 
one  and  the  same  person. 

Tbe  final  contention  of  plaintiff  In  error— 
that  the  ordinance  providing  for  tbe  proposed 
Improvement  is  void  because  it  reposes  a  dis- 
cretion in  the  village  engineer,  and  does  not 
describe  tbe  nature,  character,  and  locality  of 
the  proposed  improvement— Is  sufficiently  an- 
swered by  the  opinion  rendered  in  the  case  of 
Walker  v.  People.  169  lU.  473,  48  N.  E.  894, 
reaffirmed  in  Gross  v.  People,  169  IIL  635,  48 
N.  E.  1108,  and  Gross  v.  People,  172  ni.  571, 
60  N.  E.  334,  where  the  ordinance  In  question 
Is  expressly  held  to  be  good. 

No  complaint  Is  made  of  any  unfairness.  In- 
justice, or  partiality  In  the  making  and  spread- 
ing of  the  assessment  We  do  not  think  the 
errors  assigned  warrant  a  reversal  of  the  judg- 
ment of  tbe  county  court    Judgment  amrmed. 


an  m.  sm 

DRETBR  v.  PEOPLE. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

PuBuo  OrFtcBRS— Failobb  to  Aocodmt  roB  Pc» 
uo  Funds— iNDicniBNT—LMBiLiTT  ior  Ih- 

TBRE8T— Control  of  Fondb — Demand. 
L  An  indictment  against  a  munidpal  officer 
for  failure  to  account  to  his  successor  for  funds 
in  his  possession,  which  does  not  alleKe  that 
accused  8  term  of  office  had  expired,  or  that  bia 
successor's  term  had  begun,  and  which  alleges 
that,  on  the  day  when  the  offense  was  commit- 
ted, accused  was  such  municipal  officer,  author- 
ized by  law  to  keep  the  funds  with  respect  to 
which  the  prosecution  is  being  had,  does  not 
charge  an  offense  under  Cr.  Code,  {  215,  making 
municipal  officers  criminally  liable  for  failure 
to  account  to  their  successors  in  office  for  trust 
functe  in  their  possession. 

2.  The  rule  that  averments  of  time  in  Indict- 
ments are  mere  matters  of  form,  and  that  the 
date  need  not  be  shown  as  laid,  does  not  ap- 
ply to  an  indictment  under  Cr.  Code,  {  215, 
against  a  municipal  officer  for  failure  to  ac- 
count to  his  successor  for  funds  in  his  posses- 
sion, where  the  offense  is  alleged  to  have  been 
committed  at  a  time  when  there  was  no  obliga- 
tion to  account. 

3.  Laws  1893,  p.  138,  entitled  "An  act  to  com- 
pel officers  and  other  custodians  of  public  funds 
to  account  for  interest  thereon,"  and  provid- 
ing that  municipal  officers  and  other  cnstodians 
of  public  funds  shall  account  for  interest  re- 
ceived by  them  for  such  funds,  does  not  make 
such  officials  the  owners  of  funds  under  their 
control,  and  mere  debtors  for  their  repayment, 
so  as  to  exempt  them  from  criminal  liability  tor 
failure  to  account  therefor. 

4.  Laws  1803,  p.  136,  requiring  municipal  offi- 
cials to  account  for  interest  on  funds  in  their 
hands  at  the  rate  of  2  per  cent,  per  annum,  un- 
less such  funds  be  not  kept  in  a  bank  or  on 
deposit  for  the  purpose  of  receiving  interest  or 
unless  there  be  no  responsible  depository  willing 
to  pay  interest,  requires  the  payment  of  the  in- 
terest actually  received,  only. 

6.  A  municipal  corpor.ition  required  Its  funds 
to  be  deposited  in  its  name,  and  its  treasurer 
so  deposited  them  in  a  bank  conducted  by  him- 
self and  anotluer  as  partners.  He  reported 
monthly  to  the  municipality,  charging  himself 
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witb  the  moneys  so  deposited;  and  'warrants 
payable  out  of  the  fund  were  drawn  on  him  as 
treasurer,  a  marginal  note  thereon  stating  that 
they  were  payable  at  said  bank.  Neither  the 
corporation  nor  any  other  of  its  ofBcers  checked 
against  the  fund.  Held,  that  it  was  under  the 
treasurer's  control,  within  Cr.  Code,  |  215, 
making  public  officials  criminally  liable  for  fail- 
ure to  account  to  their  successors  in  office  for 
moneys  in  their  possession,  unless  such  failure 
be  caused  by  unavoidable  loss  or  accident. 

6.  A  demand  in  writing  to  a  public  official  to 
deliver  public  funds  in  his  possession  to  his  suc- 
cessor in  office,  served  at  his  house  by  a  person 
not  authorized  to  receive  the  funds, — there  be- 
ing no  office  provided  where  the  duties  of  such 
officials  are  to  be  performed, — is  insufficient,  un- 
der Cr.  Code,  §  215,  making  certain  officials 
criminally  liable  for  failure  to  turn  over  to  their 
snccessors  in  office,  on  demand,  public  funds  un- 
der their  control,  since  such  officer  is  only  re- 
quired to  hold  such  funds  ready  for  delivery 
when  his  successor  presents  himself  ready  to 
receive  them. 

Mi^rruder,  J.,  dissenting. 

Error  to  criminal  court.  Cook  county;  Ab- 
ner  Smith,  Judge. 

Eidward  S.  Dreyer  was  convicted  of  with- 
holding public  funds  from  bis  successor  as 
treasurer  of  the  West  Chicago  park  commis- 
sioners, and  he  brings  error.     Reversed. 

Moran,  Kraus  &  Mayer,  for  plaintiff  in 
error.  E.  C.  Akin,  Atty.  Oen.  (Charles  S. 
Deneen,  State's  Atty.,  and  Albert  C.  Barnes, 
Asst  State's  Atty.,  of  counsel),  for  the  People. 

CARTWEI6HT,  J.  Plaintiff  in  error  was 
convicted  in  the  criminal  court  of  Cook  county 
of  a  failure  to  pay  over  $316,000,  placed  in 
hla  keeping  as  treasurer  of  the  West  Chicago 
park  commissioners,  to  Fred  M.  Blount,  his 
successor  in  ofiSce  as  such  treasurer,  and  bis 
punishment  was  fixed  at  Imprisonment  in  the 
penitentiary.  The  prosecution  was  based  on 
section  215  of  the  Criminal  Code,  which  Is  as 
follows:  "If  any  state,  county,  town,  mu- 
nicipal or  other  officer  or  person,  who  now  is 
or  hereafter  may  be  authorized  by  hiw  to 
collect,  receive,  safely  keep  or  disburse  any 
money,  revenue,  bonds,  mortgages,  coupons, 
bank  bills,  notes,  warrants  or  dues,  or  other 
funds  or  securities  belonging  to  the  state,  or 
any  county,  township,  incorporated  city,  town 
or  village,  or  any  state  institution,  or  any 
canal,  turnpike,  railroad,  school  or  college 
fund,  or  the  fund  of  any  public  Improvement 
tliat  now  is  or  may  hereafter  l>e  authorized 
by  law  to  be  made,  or  any  other  fund  now  in 
being  or  that  may  hereafter  be  established  by 
law  for  public  purposes  or  belonging  to  any  In- 
surance or  other  company  or  person,  required 
or  authorized  by  law  to  be  placed  In  the  keep- 
ing of  any  such  officer  or  person,  shall  fall  or 
refuse  to  pay  or  deliver  over  the  same  when 
required  by  law,  or  demand  is  made  by  his 
successor  In  office  or  trust,  or  the  officer  or 
person  to  whom  the  same  should  be  paid  or 
delivered  over,  or  bis  agent  or  attorney  au- 
thorized in  writing,  he  shall  be  Imprisoned 
in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years:  provided,  such  demand 
need  not  be  made  when,  from  the  absence  or 


fault  of  the  offender,  the  same  cannot  con- 
veniently be  made:  and  provided,  that  no 
person  shall  be  committed  to  the  penitentiary 
under  this  section  unless  the  money  not  paid 
over  shall  amount  to  $100,  or  If  it  appear  that 
such  failure  or  refusal  Is  occasioned  by  un- 
avoidable loss  or  accident.  Every  person 
convicted  under  the  provisions  of  this  section 
shall  forever  thereafter  be  ineligible  and  dis- 
qualified from  holding  any  office  of  honor  or 
profit  in  this  state."  The  Indictment  consists 
of  two  counts,  which  are  identical,  except  as 
to  three  immaterial  words.  The  first  count 
is  as  follows:  "State  of  Illinois,  County  of 
Cook— S3.:  Of  the  February  term  of  the 
criminal  court  of  Cook  coimty,  in  said  county 
and  state,  in  the  year  of  our  Lord  1898:  The 
grand  Jurors  chosen,  selected,  and  sworn  in 
and  for  the  county  of  Cook,  in  the  state  of 
Illinois,  in  the  name  and  by  the  authority  of 
the  people  of  the  state  of  Illinois,  upon  their 
oaths  present  that,  before  and  at  the  time  of 
the  committing  of  the  offense  hereinafter 
mentioned,  one  Edward  S.  Dreyer  was  an 
officer,  to  wit,  treasurer  of  the  West  Chicago 
park  commissioners,  the  same  being  a  board 
of  public  park  commissioners  appointed  by 
the  governor  of  said  state  of  Illinois,  and  con- 
firmed by  the  senate  of  said  state  of  Illinois, 
and  exercising  the  power  of  corporate  au- 
thorities in  the  supervision  of  public  parks 
and  boulevards  In  and  for  the  town  of  West 
Chicago,  a  municipal  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  said  state  of  Illinois,  duly  appointed  and 
qualified  as  such  treasurer  of  said  West  Chi- 
cago park  commissioners,  a  board  of  public 
park  commissioners  as  aforesaid,  and  author- 
ized by  law  to  collect,  receive,  safely  keep, 
and  disburse  the  funds  established  by  law 
for  public  purposes,  to  wit,  the  funds  for  the 
maintenance  of  public  parks  and  iMuleyards 
in  the  town  of  West  Chicago,  a  municipal 
corporation  as  aforesaid,  required  and  author- 
ized by  law  to  be  placed  in  the  keeping  of 
the  said  Edward  S.  Dreyer  as  such  officer,  to 
wit,  treasurer  of  said  West  Chicago  park  com- 
missioners, a  board  of  public  park  commis- 
sioners as  aforesaid;  that  the  said  Edward 
S.  Dreyer  received,  as  such  treasurer  o'  said 
West  Chicago  park  commissioners,  a  board 
of  public  park  commissioners  as  aforesaid,  a 
large  amount  of  moneys,  funds,  and  personal 
property,  a  more  particular  description  of 
which  is  to  the  said  jurors  unknown,  of  the 
funds  for  the  maintenance  of  public  parks 
and  boulevards  in  the  town  of  West  Chicago, 
a  municipal  corporation  as  aforesaid,  amount- 
ing to  and  of  the  value  of  $319,000,  lawful 
money  of  the  United  States  of  America;  that 
one  Fred  M.  Blount  was  duly  appointed  and 
qualified  as  the  successor  to  said  Edward  S. 
Dreyer  as  treasurer  of  said  West  Chicago 
park  commissioners,  a  board  of  public  park 
commissioners  as  aforesaid,  by  the  West  Chi- 
cago park  commissioners,  a  board  of  public 
park  commissioners  as  aforesaid,  on  the  21st 
day  of  December,  in  the  year  of  our  Lord 
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1896;  that  the  said  Edward  S.  Dreyer,  late 
of  the  county  of  Cook,  on  the  Bald  2l8t  day  of 
December  In  the  year  of  our  Lord  1886,  In 
the  aald  county  of  Cook,  In  the  state  of  Illi- 
nois, aforesaid,  unlawfully  and  feloniously 
and  willfully  failed  and  refused  to  pay  and 
deliver  over  to  said  Fred  M.  Blount,  successor 
In  office  as  treasurer  of  satd  West  Chicago 
park  commissioners,  a  board  of  public  park 
commissioners  as  aforesaid,  the  said  large 
amount  of  moneys,  funds,  and  personal  prop- 
erty, a  more  particular  description  of  which 
is  to  the  said  jurors  unknown,  the  same  being 
the  funds  for  the  maintenance  of  public  parks 
and  boulevaidB  In  the  town  of  West  Chicago, 
a  municipal  corporation  as  aforesaid,  then 
and  there  amounting  to  and  of  the  value  of 
$319,000,  lawful  money  of  the  United  States 
of  America,  on  demand  therefor  then  and 
there  made  by  the  said  Fred  M.  Blount,  suc- 
cessor to  said  Edward  S.  Dreyer  to  the  said 
office  of  treasurer  of  said  West  Chicago  park 
commissioners,  a  board  of  public  park  com- 
missioners as  aforesaid,  such  failure  and  re- 
fusal on  the  part  of  said  Edward  S.  Dreyer 
to  then  and  there  pay  and  deliver  over  to 
said  Fred  M.  Blount,  successor  In  office  as 
aforesaid,  the  said  large  amount  of  moneys, 
funds,  and  personal  property,  a  more  par- 
ticular description  of  which  Is  to  the  said 
jurors  unknown,  as  aforesaid,  the  funds  for 
the  maintenance  of  public  parks  and  boule- 
rards  in  the  town  of  West  Chicago,  a  mu- 
nicipal corporation '  as  aforesaid,  then  and 
there  amounting  to  and  of  the  value  of  $319,- 
000,  lawful  money  of  the  United  States  of 
America,  as  aforesaid,  then  and  there  not 
being  occasioned  by  unavoidable  loss  or  acci- 
dent,—contrary  to  the  statute,  and  against 
the  peace  and  dignity  of  the  same  people  of 
the  state  of  Illinois."  A  motion  to  quash  this 
indictment  was  made  and  overruled,  and  an 
assignment  of  error  Is  that  the  court  erred 
in  overruling  said  motion.  The  objections  to 
the  Indictment  under  the  heads,  "a,"  "b," 
and  "c,"  In  the  brief  of  counsel  for  plaintiff 
In  error,  relate  to  the  Inconsistencies  In  Its 
averments,  and  will  be  considered  together. 

It  will  be  noticed  that  the  indictment  al- 
leges that,  at  the  time  of  the  commission  of 
the  alleged  offense  by  the  defendant,  he  was 
treasurer  of  the  West  Chicago  park  conomls- 
sioners,  duly  appointed  and  qualified  as  such, 
and  authorized  by  law  to  collect,  receive, 
safely  keep,  and  disburse  the  funds  of  the 
board.  If  this  averment  is  to  be  taken  as 
true,  It  necessarily  follows  that  the  defendant 
was  not  bound  to  deliver  the  funds  In  bis 
charge  to  Fred  M.Blount, and  that  the  demand 
alleged  was  not  by  any  person  to  whom  he 
was  bound  by  law  to  pay  or  deliver  the  same. 
The  Indictment  nowhere  alleges  that  the 
term  of  office  of  the  defendant  had  expired, 
or  that  he  was  removed  from  office;  and  the 
fact  that  either  event  had  occurred  appears 
only  by  Inference,  if  at  all,  from  the  aver- 
ment that  Fred  M.  Blount  was  duly  appoint- 
ed and  qualified  as  his  successor.     Inference, 


of  course,  cannot  be  admitted  to  make  the 
indictment  good,  as  against  a  positive  aver- 
ment; and,  if  It  could,  the  inference  that  de- 
fendant's term  of  office  had  expired  on  De- 
cember 21,  1896,  or  that  Blount's  had  begun, 
would  not  arise  from  what  Is  stated.  The 
averment  that  Blount  had  been  appointed 
and  qualified  as  defendant's  successor  Is  not 
necessarily  inconsistent  with  the  first  alle- 
gation, since  it  is  neither  improper  nor  un- 
common to  appoint  a  successor,  who  shall 
qualify  himself  to  fill  the  office,  before  his 
term  begins.  That  is  the  law  and  the  practice 
as  to  elective  officers  generally,  in  which  case 
the  statutes  fix  a  time  when  the  newly  elect- 
ed and  qualified  official  shall  enter  upon  the 
duties  of  his  office.  By  the  constitution, 
county  officers  do  not  enter  upon  the  duties 
of  their  offices  until  the  first  Monday  of  De- 
cember after  their  election,  and  state  officers 
hold  their  offices  from  the  second  Monday  of 
January  next  after  they  are  elected.  As  a 
matter  of  fact,  such  was  the  practice  of  this 
board,  and  In  every  Instance  shown  by  its 
records  of  an  election  of  treasurer  the  new 
treasurer  was  elected  before  the  term  of  of- 
fice of  the  old  treasurer  expired.  There  is 
no  direct  allegation  that  at  the  time  of  the 
demand,  or  the  failure  to  pay,  Fred  M. 
Blount  had  become  treasurer,  as  successor  to 
defendant,  so  as  to  entitle  him  to  the  fund. 
The  indictment  must  show  that  the  demand 
and  failure  to  pay  were  when  the  def^idant 
was  no  longer  treasurer,  and  had  no  right  to 
retain  the  fund,  and  when  Blount  bad  be- 
come treasurer,  and  was  entitled  to  the  pos- 
session of  it;  and,  if  It  could  be  said  that  the 
indictment  shows  defendant's  term  to  have 
ended,  yet  It  alleges  a  demand  and  failure 
to  pay  over  on  the  same  day  that  Blount  was 
appointed  and  qualified,  without  averring 
that  the  demand  took  place  after  the  appoint- 
ment and  qualification  of  Blount  It  Is  in- 
sisted that  the  averments  of  time  are  mere 
matter  of  form,  and  need  not  be  proved  as 
laid.  But  that  is  not  true  In  determining 
the  sufficiency  of  this  Indictment.  Ordina- 
rily, upon  the  trial  of  a  cause  the  proof  need 
not  show  the  commission  of  the  offense  at 
the  time  alleged  by.  the  indictment  It  Is 
only  in  particular  cases  that  the  law  so  re- 
quires. At  the  trial  the  averment  of  a  date 
means  any  time  within  the  statute  of  limita- 
tions, and  the  subsequent  reference,  "then 
and  there,"  means  at  any  such  time,  and  at 
any  place  within  the  county.  In  determin- 
ing the  sufficiency  of  the  Indictment,  how- 
ever, the  court  is  to  take  the  date  alleged  as 
the  true  one.  Under  that  rule,  defendant 
was  treasurer  December  21,  1896,  until 
Blount  succeeded  him;  and  a  demand  on 
that  date  might  be  before  or  after  such 
change  In  the  incumbent  of  the  office,  and 
there  is  no  averment  that  it  was  after.  XN'e 
cannot  by  taking  all  the  averments  of  the 
Indictment  together,  reconcile  them  in  such 
a  way  as  to  overcome  the  objection,  but  think 
that  the  indictment  comes  within  the  rule 
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that  where  the  avermenta  are  Inconsistent, 
and  the  time  Is  so  alleged  as  to  disclose  no 
crime,  It  must  be  held  bad.  1  Bish.  Cr. 
Proa  J  255;   1  Chit.  Cr.  Law,  231. 

But  It  Is  said  that  the  indictment  was 
framed  on  the  statute,  and  is  snfiadent,  un- 
der the  provision  that  an  Indictment  stating 
an  offense  In  the  t°rms  and  language  of  the 
statute  creating  the  offense  is  good.  It  does 
not  come  within  that  provision,  for  the  rea- 
son that  it  does  not  state  the  offense  In  the 
language  of  the  statute,  or  substantially  so. 
It  charges  a  failure  by  defendant  to  pay  over 
to  his  successor  in  office,  who  is  not  charged 
or  alleged  to  have  been  successor,  where  it 
alleges  at  the  same  time  that  defendant  him- 
self was  treasurer. 

The  objection  to  the  Indictment  stated  un- 
der the  head  "d"  is  as  follows:   "The  indict- 
ment charges  Dreyer,  as  treasurer,  with  fail- 
ing to  pay  over  a  fnnd  which  came  within 
the  operation  of  the  interest  act  of  1883,  and 
for  whose  repayment  he  became,  under  that 
act,    a    mere    debtor."    The    statute    upon 
which  reliance  is  based  to  exempt  the  defend- 
ant from  criminal  liability  for  a  failure  to 
turn  oyer  the  funds  in  his  keeping,  in  force 
July  1, 1893  (Laws  1893,  p.  136),  is  as  follows: 
"An  act  to  compd  state,  county,  city,  town- 
ship, school  and  park  treasurers,  and  oth- 
er custodians  of  public  funds,  to  account 
for  Interest  on  such  funds  under  their 
control. 

"Section  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  the  gen- 
eral assembly,  that  the  state  treasurer,  and 
every  county,  city,  township,  school  and  park 
treasurer,  and  every  other  custodian  of  pub- 
lic funds,  who  shall  be  hereafter  elected  or 
appointed  and  qualified,  shall,  at  the  end  of 
each  fiscal  year,  account  for  interest  on  the 
daily  balances  of  the  funds  from  time  to 
time  In  hia  custody,  at  a  rate  of  not  less  than 
two  per  cent,  per  annum,  and  as  much  higher 
as  solvent  banks  that  are  reasonable  accessi- 
Ue  pay  on  the  daily  balances  of  accounts 
that  are  subject  to  sight  draft  or  check. 
Three-fourths  of  such  interest  shall  belong 
to  the  public  and  be  added  to  the  fund,  and 
the  remaining  one-fourth  of  such  interest 
shall  belong  to  such  treasurer  or  custodian, 
and  may  be  retained  by  him  as  extra  com- 
pensation for  the  extra  care  and  responsibil- 
ity assumed  in  making  the  fund  bear  Inter- 
est: provided,  that  nothing  herein  contained 
shall  be  so  construed  as  to  in  any  way  re- 
lease such  treasurer  or  custodian  or  his 
bondsmen  from  any  liability:  and  provided 
further,  that  if  any  such  treasurer  or  cnsto- 
dian  shall  keep  such  funds,  or  any  part  there- 
of, in  his  personal  possession,  and  not  in  a 
bank  or  on  deposit  for  the  purpose  of  re- 
ceiving interest  on  the  same,  and  keep  the 
same  In  actual  money  and  not  In  securities, 
and  shall  not  In  any  way  use  such  funds,  or 
any  part  thereof,  hln-self,  or  receive  any  in- 
terest or  thing  of  va?ue  or  compensation  for 
the  use  of  said  funds,  or  permit  them  to  be 


used  by  any  person,  persons,  co-partuership 
or  corporation  for  his  benefit,,  then  he  shall 
not  be  required  to  account  for  any  Interest 
on  the  funds  so  kept:  provided,  no  responsi- 
ble depository  accessible  shall  be  willing  to 
pay  interest,  and  in  that  case  he  shall  make, 
sign  and  file  an  affidavit  In  the  following 
form."  .  (Here  follows  the  form  of  affidavit) 

The  claim  made  is  that  because  this  statute 
required  defendant  to  select  some  responsible 
depository  where  the  fund  would  bear  inter- 
est, and  account  for  such  interest,  he  ceased 
to  be  custodian  or  keeper  of  the  fond,  and 
became  the  owner  of  it,  and  merely  liable  as 
a  debtor  to  account  for  whatever  balance 
might  be  due.  In  our  opinion,  the  fiduciary 
character  or  the  obligation  of  the  position  of 
treasurer  was  not  destroyed  by  the  fact  that 
defendant  was  charged  with  an  additional 
duty  in  respect  to  the  fnnd,  and  the  language 
of  the  act  shows  that  such  was  not  the  legis- 
lative Intention.  It  is  matter  of  common 
knowledge  that  custodians  of  large  funds  be- 
longing to  the  pnbllc  were  accustomed  to  de- 
posit them  in  banks,  and  receive  interest 
upon  the  daily  balances,  for  which  they  ren- 
dered no  account  The  legislature,  well 
knowing  that  banks  paid  interest  on  such 
dally  balances,  sought  to  obtain  the  greater 
portion  of  It  for  the  pnbllc,  allowing  to  the 
treasurer  a  portion  of  the  interest  as  extra 
compensation  for  the  care  and  responsibility 
in  making  the  fnnd  bear  interest  The  stat- 
ute was  plainly  not  intended  to  transfer  the 
title  of  public  funds  to  their  keepers,  but 
only  to  Impose  an  additional  duty,  without 
exempting  such  keepers  from  the  liabilities 
to  which  they  had  been  before  amenable. 
Bvery  word  in  the  statute  implies  control, 
custody,  and  safe-keeping,  and  not  owner- 
ship, of  the  money  by  the  custodian.  In  the 
title,  where  the  subject  of  the  act  is  required 
to  be  declared,  and  throughout  the  act,  the 
funds  are  referred  to  as  public  funds,  the 
treasurers  or  keepers  as  custodians,  and  the 
funds  as  under  their  control.  It  would  be 
absurd  to  toy  that  a  "custodian"  of  a  fund 
means  the  owner  of  it,  or  that  the  legislature 
Intended  to  compensate  such  an  owner  for 
making  his  own  money  bear  interest  The 
act  contemplates,  by  every  provision,  the 
keeping  of  a  fund  belonging  to  the  public, 
and  compensation  for  its  care;  and  the  leg- 
islature could  not  possibly  have  conceived, 
from  any  of  its  provisions,  that  the  title  of 
the  fund  was  to  vest  in  the  custodian. 

But  it  is  said  that  defendant  was  liable 
for  2  per  cent,  interest,  unless  there  was  no 
responsible  depository  accessible  that  would 
pay  any  interest  at  all,  and  that  if  he  could 
get  only  1  per  cent,  or  less,  he  would  be  still 
bound  to  pay  2  per  cent.,,and  therefore  would 
be  a  debtor,  merely.  The  act  must  be  con- 
sidered in  all  its  parts,  and,  when  so  con- 
sidered, we  do  not  think  it  calls  for  such  a 
construction.  The  provision  in  relation  to 
the  exemption  of  a  treasurer  where  no  re- 
sponsible bank  accessible  was  willing  to  pay 
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Interest,  when  taken  Trlth  the  reslf  of  the  act, 
evidently  does  not  refer  to  a  bank  that  would 
not  pay  anything,  but  to  one  which  would 
not  pay  the  Interest  which  the  treasurer  was 
required  to  turn  over  or  account  for.  The 
legislature  could  not  have  Intended  to  re- 
quire a  treasurer  to  pay  2  per  cent.  Interest 
when  the  fund  would  not  bear  that  amount, 
and  to  give  him  one-fourth  of  It  as  extra 
compensation  for  making  the  fund  produce 
the  interest  accounted  for.  That  would  be 
absurd,  as  well  as  a  gross  Injustice,  and 
such  an  intent  is  not  to  be  attributed  to  the 
legislature.  This  objection  to  the  indictment 
is,  in  our  opinion,  without  foundation. 

The  same  question  of  ownership  is  dis- 
cussed with  reference  to  the  assignments  of 
error  that  the  verdict  is  contrary  to  the  law 
and  contrary  to  the  evidence.  The  rules  of 
the  board  required  that  the  deposit  account, 
wherever  kept,  should  be  in  the  name  of  the 
board.  The  right  to  select  the  depository 
was  In  the  defendant,  and  he  selected  bis 
own  bank.  He  had  a  partner,  Robert  Ber- 
ger,  and  they  did  business  under  the  firm 
name  of  E.  S.  Dreyer  &  Co.;  but,  so  far  as 
legal  responsibility  is  concerned,  there  rested 
upon  defendant  an  absolute  liability,  as  part- 
ner, for  the  whole  amount  of  the  deposit, 
and  there  was  no  particular  difference  in 
that  respect  between  a  deposit  with  his  firm, 
and  a  deposit  with  him  individually  as  a 
banker.  All  the  funds  were  deposited  in  this 
bank,  'and  the  account  kept  in  the  name  of 
the  board;  but  the  checks  and  warrants  de- 
posited were  payable  to  the  order  of  the 
defendant,  as  treasurer.  Substance,  and  not 
form,  is  material,  and,  while  the  deposit  was 
in  the  name  of  the  board,  it  was  the  deposit 
of  defendant  as  treasurer;  and  he  made 
monthly  reports  of  his  account  as  treasurer, 
charging  himself  with  the  fund  on  deposit 
While  the  account  was  kept  in  the  name  of 
the  board,  no  checks  were  made  against  It 
by  the  board  or  any  of  its  officers.  The 
method  of  doing  business  was*  by  drawing  a 
warrant  or  draft  on  the  defendant  as  treas- 
.  urer.  In  accordance  with  a  common  method 
of  doing  such  business,  there  was  a  note  on 
the  ends  of  the  warrants  that  they  were 
payable  at  E.  S.  Dreyer  &  Co.'s  bank.  This 
is  a  convenient  method  by  which  banks  pay 
in  such  cases,  and  the  treasurer,  on  taking 
up  the  warrants,  gives  his  check  for  the 
amount  The  funds  In  the  bank  were  as 
effectively  controlled  by  defendant  as  if  they 
had  been  deposited  in  his  name,  and  were 
so  treated  by  all  the  parties.  The  entire 
method  of  dealing,  and  the  action  of  all  the 
parties,  refute  the  claim  that  he  was  a 
mere  agent  and  show  that  the  deposit  In 
his  own  bank,  selected  by  him,  was  his  de- 
posit and  under  his' control. 

Under  the  same  claim  that  the  verdict  is 
unsupported,  the  question  whether  a  legal 
demand  was  proved  is  raised  and  argued. 
The  demand  required  by  the  statute,  where 
it  can  conveniently  be  made,  as  in  this  case, 


is  a  request  to  a  treasurer  who  has  received 
a  fund  Into  his  keeping  to  perform  the  duty 
required  by  law,  to  pay  the  same  over  to  his 
successor  in  office,  or  his  agent  or  attorney 
authorized  in  writing:  In  this  case  a  mes- 
senger not  authorized  to  receive  the  fund 
was  sent  to  the  defendant's  house.  In  the 
city  of  Chicago,  with  the  following  paper, 
addressed  to  defendant:  "You  are  hereby 
notified  that  I  have  been  duly  elected  and 
qualified  as  the  treasurer  of  the  West  Chi- 
cago park  commissioners;  and  you  are  here- 
by demanded  to  turn  over  to  me,  as  your 
successor  as  treasurer  of  the  West  Chicago 
park  commissioners,  all  moneys,  goods,  and 
chattels  which  you  have  received  as  such 
treasurer,  and  which  has  not  been  -by  you 
lawfully  paid  out  Fred  M.  Blount  Treas- 
urer West  Chicago  Park  Comrs.  Chicago, 
December  21,  1896."  He  did  not  see  the  de- 
fendant, but  handed  the  paper  to  an  old 
lady,  together  with  a  copy,  and  she  returned 
the  paper  to  him  with  this  written  below: 
"Received  copy  of  the  above.  E.  S.  Dreyer." 
The  objection  to  this  demand  is  that  is  was 
insufficient,  because  not  made  personally  by 
the  successor,  nor  any  one  duly  authorized 
to  make  the  demand  and  receive  the  prop- 
erty. The  written  demand  reached  the  de- 
fendant, and  was  acknowledged  by  him,  and 
was  sufficient  to  furnish  full  notice  of  its 
purpose;  but  the  defendant  could  not  at  the 
time  and  place  of  service,  perform  the  duty, 
and  his  successor  never  presented  himself. 
In  pursuance  of  the  demand,  to  receive  the 
fund.  The  question  whether  a  demand  so 
made,  and  a  failure  to  comply  with  it  ren- 
dered the  defendant  criminally  liable,  de- 
pends, in  onr  Judgment,  upon  the  question 
whether  it  was  bis  duty  to  seek  his  successor 
and  deliver  the  fund  to  him,  or  whether  the 
obligation  was  to  keep  it  ready  to  be  deliv- 
ered to  the  successor  when  he,  or  some  one 
authorized  by  him  in  writing,  should  present 
himself  to  receive  It'  Where  a  duty  is  in- 
cumbent on  one  merely  to  keep  property 
safely,  ready  to  deliver  It,  he  cannot  be  in 
fault  until  called  upon  by  one  authorized  to 
receive  it  A  demand,  to  be  good,  must  be 
made  in  such  a  way  that  the  party  can  per- 
form the  duty  by  delivering  the  fund,  and 
relieve  himself  from  further  liability;  and 
if  it  is  his  duty  to  find  his  successor,  and  de- 
liver the  fund  to  him,  then  a  demand  to  go 
and  perform  that  duty  la  sufficient  If  there 
Is  an  office  where  the  duties  of  successive 
officers  are  to  be  performed,  then,  manifest- 
ly, It  is  the  duty  of  one  who  has  been  treas- 
urer to  continue  to  perform  his  duty  at  that 
place  until  It  is  completed.  One  who  is 
bound  by  law  to  turn  over  money  to  a  coun- 
ty treasurer,  where,  under  the  statute,  the 
county  provides  him  with  an  office  where 
the  business  of  his  office  is  to  be  transacted, 
Is  bound  to  go  to  that  place.  In  such  a 
case  a  demand  to  perform  that  duty  would 
amount  to  a  request  to  go  to  that  place  and 
do  the  duty,  and  so  in  the  case  of  a  state 
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treasurer' having  an  office  where  the  books, 
Touchers,  accounts,  or  funds  of  successive 
treasurers  are  kept,  and  the  duties  of  the 
office  performed;  but  if,  as  Is  the  fact  con- 
cerning many  officers,  there  Is  no  office  or 
fixed  place  for  the  performance  of  duty,  but 
the  office  attends  the  person,  the  officer  ful- 
fills his  entire  duty  by  discharging  his  obli- 
gations wherever  he  may  be.  In  such  a 
case  a  treasurer  whose  term  of  office  has 
expired  has  as  much  right  to  consider  his 
place  of  business  hla  house  or  his  bank 
where  he  may  be  found  as  the  place  for  the 
performance  of  his  duty,  as  the  successor 
has  to  say  that  where  he  may  be  found  Is 
the  proper  place.  The  evidence  In  this  case 
does  not  show  that  there  was  any  office  pro- 
vided for  treasurers  of  the  board,  where  the 
business  of  the  office  was  to  be  transacted, 
and  where  the  outgoing  treasurer  was  bound 
to  present  himself  and  pay  over  the  fund. 
The  person  who  called  at  defendant's  bouse 
was  not  authorized  to  receive  the  fund,  nor 
was  the  successor,  Blount,  there  to  receive 
it;  and  the  demand  merely  meant  that  de- 
fendant should  seek  Blount,  and  deliver  the 
fund  to  him,  without  even  stating  where  he 
resided  or  did  business,  or  where  he  would 
be  at  any  particular  time  or  place  to  receive 
the  money.  Under  the  evidence,  we  cannot 
regard  the  demand  made  as  sufficient.  For 
the  reasons  given,  the  Judgment  is  reversed 
dnd  the  cause  remanded.  Reversed  and  re- 
manded. 

MAGRUBEB,  J.,  dissenting. 


0T7  111.  268) 

WINNE  et  al.  ▼.  PEOPLE  ex  rel.  HESS. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Makoaml's  —  Towns  —  Actions  —  Partition    of 

TOWNSHtP— SUPEBVISOHS— ApPBAL  A^fD   UrKOK— 

Assignments   of   Ekbor  —  Hcpreme   Court  — 
Jurisdiction. 

1.  A  town  is  a  party  in  interest,  and  entitled 
to  sue  out  a  writ  of  error  to  the  supreme  court 
to  review  a  judgment  depriving  it  of  the  right 
to  exercise  its  franchises  over  part  of  the  terri- 
tory originally  granted  to  it  by  the  legislature 
as  a  minor  subdivision  of  the  state  for  the  gov- 
ernment of  local  affairs  therein. 

2.  The  qnestion  of  the  franchise  of  a.  town  is 
Involved  in  a  snit  to  divide  the  town,  giving  the 
supreme  court  jurisdiction  in  error. 

3.  Where  a  party  to  the  record  prosecutes  a 
writ  of  error,  his  interest  sufficiently  appears 
without  any  allegation  thereof,  but,  if  he  is  not 
a  party,  his  interest  must  be  alleged  in  the  as- 
signment of  error,  so  as  to  show  hia  relation  to 
the  snit. 

4.  A  joinder  in  error  will  not  put  in  issue 
an  allegation,  in  the  assignment  of  error,  of  in- 
terest; hence,  without  a  special  plea  denying 
such  interest,  it  will  stand  admitted. 

5.  Where  plaintiffs  in  error  describe  them- 
selves in  their  assignments  of  error  as  "super- 
visors of  the  town,"  such  description  does  not 
show  any  interest,  as  such  offlcials,  in  a  judg- 
ment depriving  the  town  of  the  right  to  exer- 
cise its  franchises  over  the  territory  granted 
it  by  the  legislature. 

6.  Under  Hurd's  Rev.  St.  c.  139.  art.  5,  i  2, 
providing  that  the  town  in  a  township  organiza- 
tion shall  prosecute  suits  in  its  own  name,  ex- 


cept where  town  officials  are  authorized  to  sue 
for  its  benefit,  its  supervisors,  without  such  au- 
thority, neither  collectively  nor  individually, 
can  maintain  a  suit  iq  behalf  of  the  town. 

7.  An  allegation  that  plaintiffs'  official  juris- 
diction is  decreased  as  supervisors  of  a  town 
does  not  ^ive  them  any  interest  in  a  proceed- 
ing to  divide  the  township  and  set  off  a  new 
town. 

8.  Where  an  action  is  prosecuted  against  the 
board  of  supervisors,  if  a  writ  of  error  is 
prosecuted  for  such  board,  it  must  be  in  its 
name. 

Error  to  circuit  court,  Dekalb  county; 
George  W.  Brown,  Judge. 

Petition  for  mandamus  by  the  people  on  re- 
lation of  JSenry  F.  Hess  against  the  board  of 
supervisors  of  Dekalb  county  to  compel  the 
latter  to  divide  the  town  of  Somonauk,  and 
create  a  new  town,  composed  of  the  territory 
therein  described.  There  was  an  order  grant- 
ing a  peremptory  writ,  and  Charles  Wlnne 
and  I.  M.  Hay,  supervisors,  bring  writ  of  er- 
ror.    Dismissed. 

N.  J.  Aldrich  and  Theodore  Worcester,  for 
plaintiffs  in  error.  Carnes  &  Dunton  and 
Alschuler  &  Murphy,  tor  defendant  In  error. 

OARTWRIGHT,  J.  A  petition  for  manda- 
mus was  filed  in  the  circuit  court  of  Dekalb 
county  to  compel  the  board  of  supervisors  of 
that  county  to  grant  the  prayer  of  a  petition 
for  the  division  of  the  town  of  Somonauk,  In 
said  county,  and  the  creation  of  a  new  town, 
composed  of  territory  therein  described,  and 
comprising  the  west  part  of  the  township. 
The  board  interposed  a  demurrer  to  the  peti- 
tion, and,  the  demurrer  being  overruled,  elect- 
ed to  stand  by  It,  and  the  court  granted  the 
peremptory  writ  A  motion  has  been  made 
to  dismiss  the  writ  of  error. 

It  appears  from  the  record  that  the  town 
of  Somonauk  was  organized  as  such  under 
the  general  township  organization  law,  and 
included  a  congressional  township  containing 
36  sections  of  land.  The  petition  presented 
to  the  board  of  supervisors  asked  for  the 
creation  of  a  new  town  by  taking  all  that 
portion  of  the  township  lying  west  of  a  line 
drawn  north  and  south  through  the  center  of 
sections  3,  10,  16,  22,  27,  and  34,  leaving  15 
square  miles  In  the  original  town,  and  ap- 
propriating about  21  square  miles  to  the  new 
town.  The  board  refused  to  grant  the  prayer 
and  create  the  new  town,  and  the  peremptory 
writ  awarded  by  the  circuit  court  ordered 
them  to  proceed  to  grant  the  prayer  of  such 
petition,  and  create  such  new  town.  It  thus 
appears  that  the  town  of  Somonauk,  which 
the  petition  for  mandamus  sought  to  deprive 
of  the  greater  part  of  its  territory,  was  a  pub- 
lic, quasi  municipal  corporation  of  the  gen- 
eral class  created  by  the  legislature  as  minor 
local  subdivisions  of  the  state  for  the  purpose 
of  regulating  and  administering  the  local  af- 
fairs of  government  within  Its  territory.  It 
was  authorized  by  grant  of  the  legislature  to 
exercise  the  public  franchises  of  such  corpo- 
ration over  the  entire  congressional  township. 
The  right  to  exercise  such  powers  and  to  be 
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such  a  corporation  Is  In  ItseU  a  franchise, 
and,  while  the  existence  of  the  entire  corpo- 
rate franchise  or  right  to  be  a  corporation  Is 
not  involved  in  this  suit  in  the  sense  that 
the  original  town  Is  deprived  of  all  existence, 
yet  the  right  to  exercise  the  franchise  over 
more  than  one-half  the  original  territory  Is 
directly  Involved.  The  effect  of  the  Judge- 
ment awarding  the  peremptory  writ  of  man- 
damns  was  to  create  a  new  town  within  the 
territory  of  the  original  town,  and  to  deprive 
the  town  of  Somonauk  of  the  right  to  exercise 
Its  franchises,  powers,  and  privileges  within 
the  territory  ordered  to  be  taken  from  It.  In 
Railroad  Co.  v.  Dunbar,  95  Hi.  571,  it  was  de- 
cided that  the  franchise  of  the  railroad  com- 
pany was  Involved  In  a  bill  In  chancery  which 
did  not  question  the  existence  of  the  fran- 
chise, but  sought  to  enjoin  the  corporation 
from  exercising  it  within  certain  territory. 
Whether  the  town  of  Somonauk  should  con- 
tinue of  the  same  territory  as  before,  ot 
should  be  shorn  of  the  right  to  exercise  Its 
franchises  In  more  than  one-half  its  terri- 
tory, involves  a  similar  question,  and  a  writ 
of  error  from  this  court  Is  proper  to  review 
such  a  Judgment  The  town  of  Somonauk  is 
interested  in  the  Judgment,  and  entitled  to 
sue  out  a  writ  of  error. 

We  do  not  think  that  plaintiffs  in  error 
have  such  an  interest  as  entitles  them  to 
prosecute  the  writ  of  error,  which  can  only 
be  prosecuted  by  one  who  Is  a  party  or  privy 
to  the  record,  or  who  Is  injured  by  the  Judg- 
ment or  will  be  benefited  by  Its  reversal,  or 
who  Is  competent  to  release  error.  Ander- 
son T.  Steger,  173  ni.  112,  60  N.  E.  666.  The 
Bttggestlou  that  the  question  must  be  raised 
by  plea  In  abatement,  to  which  plalntifCs  In 
error  might  reply  their  official  relation  to  the 
town,  is  not  In  accordance  with  the  practice. 
The  facts  which  show  the  Interest  of  the 
plaintiffs  In  error  most  appear  in  the  tran- 
script of  the  record,  or  be  alleged  In  the  as- 
signment of  errors.  If  a  writ  of  error  Is 
prosecuted  by  one  who  Is  a  party  to.  the  rec- 
ord, bis  interest,  of  course,  sufflclentiy  ap- 
pears without  an  allegation  of  Interest;  but 
If  he  is  not  a  party,  and  his  Interest  does  not 
appear  from  the  record,  it  should  be  alleged 
in  the  assignment  of  errors,  so  as  to  show 
his  relation  to  the  suit  'A.  Joinder  In  error 
would  not  put  In  issue  the  fact  so  alleged, 
and,  without  a  special  plea  denying  it,  It 
would  stand  admitted.  GIbler  v.  City  of 
Mattoon,  167  lU.  18,  47  N.  E.  319.  In  this 
case,  in  the  assignment  of  errors  plaintiffs  In 
error  have  described  themselves  as  "super- 
visors of  the  town  of  Somonauk,  Dekalb 
county,  Illinois."  If  this  description  could 
be  taken  to  be  an  allegation  of  the  fact  that 
they  are  supervisors,  it  would  not  show  any 
Interest,  as  such  officials,  in  the  Judgment. 
A  supervisor  is  not  authorized  by  law  to 
prosecute  such  a  suit  as  this  for  his  town,  in 
his  name  of  office;  and  except  where  such 
authority  is  conferred  by  law  the  town  must 
sue  and  be  sued  by  Its  name.    Hurd's  Rev. 


St  c.  139,  art.  6,  |  2.  Plaintiffs  in  error  have 
no  other  or  different  right  than  Justices  of 
the  peace,  constables,  or  commissioners  of 
highways,  and  neither  all  of  them  collect- 
Irely  nor  any  of  them  could  maintain  a  suit 
on  behalf  of  the  town.  The  town  itself  holds 
and  represents,  and  may  maintain  and  de- 
fend, the  right  to  exercise  the  corporate  fran- 
chise throughout  the  corporate  limits.  It  is 
not  contended  that  every  citizen  may  assnme 
such  defense,  and  the  only  ground  suggested 
In  which  plaintiffs  In  error  are  affected  dlf- 
ferentiy  from  other  citizens  Is  that  their  offi- 
cial Jurisdiction  is  decreased.  It  Is  said  that 
their  right  to  govern  and  supervise  the  ter- 
ritory is  taken  away.  It  Is  not  contended 
that  their  revenues  as  officials  are  diminish- 
ed, or  their  i>ersonal  interests  affected;  and 
the  ground  alleged  is  clearly  insoffldent  to 
give  them  any  right  or  Interest  In  the  litiga- 
tion. Plaintiffs  In  error  were  among  the 
number  served  with  process  for  the  purpose 
of  bringing  the  board  of  supervisors  into 
court,  but  that  service  was  only  for  the  par- 
pose  of  obtaining  Jurisdiction  of  the  board  as 
such.  Plaintiffs  in  error  might  vote  and  act 
as  members  of  that  body,  but  the  action  was 
against  the  board,  and,  If  a  writ  of  error 
were  prosecuted  for  the  board  of  supervisors. 
It  must  be  In  the  name  of  the  board.  We 
think  that  the  writ  of  error  must  be  dis- 
missed, and  It  is  dismissed  accordingly.  Writ 
dismissed. 

(177  IlL  S8) 

STAGER  V.  CRABTRBE  et  al. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Debdb— Notice— CASCELi.ATioii—EQDiTT—RsTiis- 

i:;e  Bills  fob  Obnebal  Relief. 

1,  A  daughter  who  accepted  deed  In  fee  sim- 
ple from  her  mother  is  bound  to  take  notice  of 
the  execution  and  existence  of  her  father's  re- 
corded deed  to  an  intermediary,  through  whom 
her  mother  derived  title. 

2.  A  father,  through  an  intermediary,  convey- 
ed a  farm  of  240  acres,  and  one  of  320  acres,  to 
his  wife.  She  conveyed  the  west  half  of  the 
latter  to  her  daughter  for  life,  remainder  to  the 
daughter's  children,  if  any,  and,  if  none,  to 
grantor's  son.  The  east  half  was  conveyed  to 
the  son,  subject  to  a  life  estate  in  the  grantor. 
The  daughter's  was  charged  with  the  payment 
of  taxes  and  an  annual  sum  to  the  grantor. 
The  daughter  accepted  the  deed,  and  paid  the 
charges  for  six  years,  when  she  sought  to  set 
aside  the  fathers  deeds,  as  lacking  legal  ca- 
pacity to  execute  them,  and  as  procured  by 
undue  influence.  Hold  that,  having  had  con- 
structive notice  of  those  deeds,  her  acts  con- 
stituted an  acquiescence. 

3.  A  bill  by  an  heir  for  a  cancellation  of 
deeds  made  by  a  decedent  will  not  be  retain- 
ed in  order  to  effect  an  accounting  of  decedent's 
Itersonalty  between  complainant  and  defend- 
ants, her  co-heirs,  without  an  allegation  that 
the  estate  was  not  duly  administered  on. 

4,  A  bill  will  not  be  retained  to  effect  an  ac- 
counting of  personalty  of  a  decedent  when  the 
time  allowed  for  final  administration  had  not 
elapsed  when  the  bill  was  filed. 

Appeal  from  circuit  court,  Carroll  county; 
James  Shaw,  Judge. 

Bill  by  Emma  K.  Stager  against  Howard 
E.  Crabtree  and  others.    There  "was  a  de- 
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cree  for  defendants,   and  complainant  ap- 
peals.   Affirmed. 

Tbe  appellant  and  the  appellee  Howard  B. 
Crabtree  are  brother  and  sister,  being  the 
only  children  of  Matthew  and  Elizabeth 
Crabtree.  The  appellee  Ida  is  the  wife  of 
Howard  E.  Matthew  Crabtree  died  on  the 
20th  day  of  Angust,  1889.  His  wife,  Eliza- 
beth, survived  him,  and  died  October  15, 
1896.  The  appellant,  on  the  28th  day  of 
January,  1896,  filed  a  bill  In  chancery  against 
her  brother,  Howard  E.,  and  his  wife,  Ida, 
to  obtain  a  decree  setting  aside  two  certain 
deeds  purporting  to  have  been  executed  by 
said  Matthew  and  Elizabeth,  his  wife,  to  said 
Ida,  and  to  convey,  to  said  Ida  320  acres  of 
land,  being  the  north  half  of  section  29, 
township  25,  range  7  E.  of  the  fourth  P.  M., 
In  Carroll  county,  and  240  acres  of  other  land 
in  Stephenson  county.  The  bill  asserted  the 
alleged  deeds  were  dated  October  31,  1888, 
and  that  Ida  and  her  husband,  the  appellee 
Howard  E.,  on  the  same  day  executed  two 
deeds  reconveying  the  same  lands  to  said 
EUzabeth,  wife  of  Matthew,  and  the  mother 
of  the  appellant  and  the  appellee  Howard 
E.;  that  all  tbe  deeds  were  recorded  on  the 
day  following  their  execution,  to  wit,  on  the 
Ist  day  of  November,  1888;  and  that  said 
Elizabeth,  on  the  9th  day  of  December,  1889, 
executed  two  deeds,  one  conveying  the  west 
half  of  the  320-acre  tract  In  Carroll  county 
to  appellant  for  life,  rematoder  to  her  chil- 
dren, if  any,  and,  if  none,  to  Howard  E., 
appellant  to  pay  taxes  and  $75  per  year  to 
the  grantor  during  her  life,  and  the  other 
conveyed  the  east  half  of  the  same  tract  to 
Howard  E.,  subject  to  the  life  estate  of  the 
grantor.  The  bill  alleged  said  Matthew  was 
mentally  Incompetent  to  execute  the  said 
deeds  to  Ida,  and  that  the  execution  thereof 
was  obtained  by  undue  influence  exercised 
by  the  grantee  in  the  deed,  her  husband, 
Howard,  and  the  wife  of  the  grantor.  For 
all  the  purposes  of  the  disposition  of  tbe 
case,  It  may  be  considered  the  allegations  of 
the  bill  sufficleutly  charged  lack  of  mental 
capacity  of  tbe  grantor,  and  the  exercise  of 
undue  influence  on  the  part  of  the  appellees 
and  the  said  Elizabeth.  The  appellees  an- 
swered the  bill,  denying  such  allegations 
were  true,  and  setting  up  acquiescence, 
laches,  and  the  sixth  section  of  chapter  83, 
entitled  "LImltatlonB,"  as  a  bar  to  appel- 
lant's right  of  recovery.  Appellees  also  filed 
a  plea  in  bar  setting  up  facts  which.  It  Is 
contended,  barred  the  right  of  appellant  to 
maintain  the  suit,  under  tbe  operation  of  the 
fourth  section  of  said  limitation  act.  The 
appellant  filed  a  general  replication  In  chan- 
cery to  the  plea,  and  obtained  leave  to  file, 
and  filed,  amendments  to  the  bill,  setting 
forth  circumstances  relied  upon  to  excuse 
the  delay  in  attacking  the  deeds,  and  to 
avoid  the  imputation  of  acquiescence  In  the 
disposition  made  of  the  land  under  the  deeds 
sought  to  be  attacked.    The  court,  on  de- 


murrers presented  by  appellees  to  the  repli- 
cation and  to  the  bill  as  amended,  ruled  that, 
from  the  facts  alleged  In  the  bill,  the  Impu- 
tation of  laches  and  acquiescence  arose,  and 
debarred  the  appellant  of  all  right  to  be 
heard  as  to  the  •alleged  invalidity  of  the  said 
deeds.  The  demurrers  to  the  replication  and 
to  the  amended  bill  were  sustained.  The 
appellant  declined  to  amend,  and  decree  was 
entered  dismissing  the  bill. 

George  L.  Hoffman,  Yolney  Armonr,  and 
W.  H.  A.  Benner,  for  appellant  Balph  E. 
Eaton  and  Daniel  S.  Berry,  for  appellees. 

BOGOS,  J.  (after  stating  tbe  facts).  It  ap- 
peared from  the  bill  that  the  deeds  purport- 
ing to  have  been  executed  by  said  Matthew 
were  recorded  on  the  public  deed  records  of 
the  proper  county  on  the  day  following  their 
execution.  At  the  time  of  the  execution  and 
recording  of  the  deeds  from  said  Matthew, 
appellant  and  her  husband  resided  on  the 
west  half  of  said  section  29,  in  Carroll  coun- 
ty, which  belonged  to  said  Matthew,  and 
which  was  included  In  the  lands  described 
In  one  of  the  deeds.  Matthew,  his  wife, 
Elizabeth,  and  the  appellees,  lived  as  one 
family  upon  the  east  half  of  the  same  section 
29,  which  was  also  included  in  the  same  con- 
veyance. Matthew  was  a  paralytic,  and 
helpless;  and  Howard,  his  son,  had  his  home 
with  his  father  and  mother.  The  convey- 
ances. If  valid,  resulted  in  transferring  the 
lands  of  the  husband,  Matthew,  to  his  wife, 
Elizabeth.  After  the  death  of  the  said 
Matthew,  tbe  said  Elizabeth,  on  the  9th  day 
of  December,  1889,  executed  and  delivered  to 
the  appellant  a  warranty  deed  conveying  to 
her  the  west  half  of  the  said  320-acre  tract 
in  Carroll  county,  which  deed  contained  the 
following  conditions:  "It  Is  expressly  pro- 
vided that  the  said  grantee  is  to  have  and 
hold  the  said  land  so  long  as  she  shall  live, 
and  at  her  death  it  shall  belong  to  her  chil- 
dren; and  provided  further.  In  case  the  said 
grantee  dies  leaving  no  children,  then  in  that 
case  the  said  land  shall  belong  to  Howard  B. 
Crabtree  and  his  heirs.  The  said  grantee  is 
to  pay  the  said  grantor  the  sum  of  $75  an- 
nually. The  said  Emma  K.  Stager  Is  to  pay 
the  taxes  on  said  land  so  long  as  she  shall 
live."  Appellant  accepted  the  deed,  and  dur- 
ing the  lifetime  of  the. mother  paid  the  $75  an- 
nually, as  the  deed  provided  she  should  do. 
This  deed  was  filed  for  record  on  the  17th 
day  of  June,  1890,  but  the  bill  Is  silent  as  to 
the  connection  of  the  appellant  with  the  filing 
of  the  same.  On  the  same  day  that  Eliza- 
beth, the  mother  of  these  parties,  made  the 
conveyance  to  the  appellant,  she  executed  a 
warranty  deed  conveying  the  east  half  of 
said  320-acre  tract  In  Carroll  county  to  the 
appellee  Howard,"  her  son,  reserving,  how- 
ever, "a  home  and  support  for  life  in  said 
land."  This  deed  was  also  recorded  on  the 
17th  day  of  June,  1890.  Howard,  his  wife, 
and  Elizabeth,  the  mother,  resided  upon  that 
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tract  tbenceforth.  The  appellant  preferred 
QO  objections  to  the  disposition  thus  made  of 
the  property,  but  continued  to  reside  and 
have  her  home  on  the  tract  conveyed  to  ber 
by  her  mother,  and  paid  the  sum  of  $75  per 
annum  to  her  mother  as  the  deed  provided. 
Elizabeth,  the  mother,  died  October  15.  1895. 
Appellant  filed  this  bill  on  the  28th  day  of 
January,  1896,— a  period  of  more  than  seven 
years  after  the  execution  of  the  deeds  made 
by  the  father  which  the  bill  seeks  to  have 
canceled,  and  a  period  of  more  than  six  years 
after  appellant  had  accepted  a  warranty  deed 
from  the  mother,  which  was  based  upon  the 
deeds  sought  to  be  attacked.  As  an  explana- 
tion of  this  delay.  It  was  alleged  In  the  bill 
the  appellant  had  no  actual  notice  or  knowl- 
edge of  the  execution  of  the  alleged  deeds  by 
ber  father  until  after  the  death  of  ber  mother, 
and  that  neither  her  father,  her  mother,  nor 
ber  brother  ever  told  her  such  deeds  had  been 
made;  that,  when  she  accepted  the  deed  from 
her  mother,  she  was  told  by  her  mother  that 
the  purpose  of  the  deed  was  to  release  ber 
mother's  dower  and  homestead  rights  therein. 
The  deed  which  appellant  accepted  from  ber 
mother  in  express  terms  conferred  upon  the 
appellant  an  estate  for  her  life  In  the  land, 
with  the  remainder  in  fee  over  to  ber  children, 
should  she  leave  any  her  surviving.  She 
accepted  this  deed,  and,  in  the  absence  of  any 
denial  to  the  contrary,  it  must  be  assumed 
she  placed  the  same  upon  record.  The  deeds 
from  the  father,  by  which  her  mother  ob- 
tained the  title  conveyed  to  the  appellant,  wei« 
then  of  record,  having  been  recorded  more 
than  a  year  before.  She  occupied  the  land 
and  paid  the  annual  sum  which  the  deed  from 
the  mother  required  she  should  pay,  and  paid 
the  taxes  on  the  land,  that  also  being  required 
of  ber  by  the  deed.  The  legal  effect  of  the 
deed  from  the  mother  was  to  convey  a  fee 
simple  absolute,  and  the  chancellor  correctly 
ruled  that  the  acceptance  of  it  by  appellant, 
and  her  compliance  with  its  terms,  should  be 
regarded  as  an  acceptance  of  the  deed  accord- 
ing to  its  legal  Import  The  right  of  the 
mother  to  make  this  deed  depended  upon  the 
deeds  executed  by  the  father.  The  deed  of 
the  father  was  a  link  In  the  chain  of  the  title 
conveyed  to  the  appellant  by  the  mother.  It 
was  spread  at  large  upon  the  public  records  of 
the  county  wherein  the  land  was  situate,  and 
where  appellant  resided.  The  appellant  must 
be  presumed  to  have  had  knowledge  of  all 
deeds  of  record  in  the  line  of  the  title,  and 
cannot  be  permitted,  especially  after  the  lapse 
of  such  a  length  of  time,  and  after  the  death 
of  the  mother,  to  insist  she  did  not  accept  the 
deed  made  and  delivered  to  her  by  her  mother 
according  to  its  legal  import,  and  had  no 
knowledge  of  the  existence  of  the  deeds  made 
by  the  father,  which  appeared  upon  the  face 
of  the  public  records,  by  virtue  of  which 
alone  the  mother  had  power  and  right  to 
execute  the  deed  which  the  appellant  ac- 
cepted and  acted  upon.  She  was.  under  the 
circumstances,  properly  held  bound  to  take 


notice  of  a  deed  In  tbe  chain  of  tifle  under 
which  she  held.  Railroad  Co.  v.  Kennedy, 
70  ni.  350;  16  Am.  &  Eng.  Enc.  Law,  798. 
Having  notice,  it  must  be  considered.  In  view 
of  all  tbe  facts,  she  acquiesced  in  tbe  dis- 
position of  tbe  lands  effected  by  tbe  deeds 
now  sought  to  be  Invalidated. 

No  reason  appeared  for  retaining  tbe  bill  In 
order  to  effect  an  accounting  as  to  tbe  per- 
sonal effects  of  the  said  Matthew  and  Eliza- 
beth. It  is  not  alleged  the  estate  of  Matthew 
was  not  duly  administered  upon,  and  the  bUl 
must  be  taken  most  strongly  agralnst  the 
complainant;  hence  the  assumption  of  due 
administration.  The  time  allowed  by  law  for 
final  administration  upon  tbe  estate  of  EIIzbp 
beth  bad  not  elapsed  when  tbe  bill  was  filed. 
No  ground  appeared  for  assuming  Jorisdlc- 
tlon  in  equity  of  either  of  said  estates.  The 
decree  la  affirmed.    Decree  affirmed. 


an  ni.ia> 

HARDIN  et  aL  ▼.  SHEDD. 

OLEAVELAND  et  al.  v.  SAME. 

(Supreme  Court  of  lUinoiB.    Dec  21,  1888.> 

Appbu,  and  Error— Secosd  Trial— Evidbvcb— 

P1.EADINO— AXBNDliaSTS. 

1.  Where  it  was  decreed  on  a  former  trial  that 
■  party  had  no  title  to  a  lake  shore  nnder  a  cer- 
tam  survey,  it  is  not  error,  on  a  second  trial, 
to  refuse  such  party  an  amendiiient  setting  np 
relictions  of  the  lake,  since  the  validity  of  the 
survey  depended  on  the  conditions  of  the  shore 
when  it  was  made,  and  not  at  the  time  of  the 
amendment. 

2.  Where  a  cause  has  been  reversed  and  v- 
manded,  it  is  not  error  to  reject  testimony  on  * 
second  trial  which  opens  for  retrial  a  question 
already  tried  and  determined. 

S.  An  objection  to  a  decree  as  fixing  the 
boundary  lines  of  appellee  is  not  available  to 
appellants  in  tbe  absence  of  a  showing  that 
their  rights  were  thereby  prejudiced. 

Appeals  from  drcnit  court,  Oook  county;  M. 
F.  Tuley,  Judge. 

Separate  bills'  in  equity  by  Charles  B.  Shedd 
under  the  burnt  records  act  against  Giertrude 
H.  Hardin  and  others  and  Franldin  A.  Cleave- 
land  and  others.  From  a  decree  an  appeal  waa 
prosecuted,  and  tbe  cause  was  reversed  (44 
N.  E.  286),  and  from  a  decree  on  a  second  trial 
(Gertrude  H.  Hardin,  Franklin  A.  Cleaveland. 
and  Chester  B.  Rusbmore  appeaL     Affirmed. 

Dent  &  Whitman  and  Moran,  Kraus  &  May- 
er, for  appellants.  William  Prescott  and  H. 
S.  Mecartney,  for  appellee. 


WILKIN,  3.  This  Is  a  consolidation  of  eer- 
eral  bills  in  equity  under  the  burnt  records  act, 
filed  In  the  circuit  court  of  Cook  county.  From 
a  decree  rendered  In  that  court  an  appeal  was 
prosecuted  to  this,  and  the  decree  below  In 
part  affirmed  and  in  part  reversed,  tbe  cause 
being  remanded  for  further  proceedings  in  con- 
formity with  the  opinion  filed  therein.  For  a 
statement  of  the  pleadings  and  evidence  In  the 
case  and  the  opinion  then  rendered,  see  Fuller 
V.  Shedd,  161  lU.  402,  44  N.  E.  286.    Upon  the 
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cause  coming  on  to  be  heard  after  tbe  remand- 
ment  to  the  circuit  court,  defendant  and  cross 
complainant  Gertrude  H.  Hardin  filed  ber  mo- 
tion In  writing  for  leave  to  Introduce  further 
testimony.  This  motion  set  up  that  since  the 
entry  of  the  original  decree  a  trial  had  been 
had  in  a  suit  in  ejectment  by  ber  against  one 
Conrad  N.  Jordan  in  the  United  States  circuit 
court  for  the  Northern  district  of  Illinois,  in 
which  it  was  found  by  that  court  that  she  was 
seised  in  fee  simple  of  certain  lands  claimed  by 
her  In  her  cross  petition  In  this  cause,  and  was 
entitled  to  recover  such  lands  to  tbe  center  of 
Wolf  lake.  Tbe  motion  also  suggested  that 
tbe  testimony  taken  at  the  original  hearing,  be- 
fore appeal  to  this  court,  had  not  been  directed 
especially  to  the  question  of  tbe  extent  of  ac- 
cretions or  relictions,  but  more  especially  per- 
tained to  tbe  questions  raised  by  x)eisons  claim- 
ing under  tbe  survey  of  1874,  which  this  court 
held  to  be  void,  and  offered  to  show  by  sur- 
veys and  fleld  notes  the  nature  of  tbe  accre- 
tions and  relictions,  and  that  the  lake  or  lakes 
have  but  little  likelihood  of  permanence  unless 
artificially  sustained  or  protected.  Appellants 
Gleaveland  and  Rnshmore  at  tbe  same  time 
filed  a  petition  asking  leave  to  file  a  supple- 
mental answer.  Ibe  petition  recited  that  since 
tbe  trial  of  the  cause  which  resulted  in  the  de- 
cree of  August  10,  1892,  the  waters  of  Hyde 
Lake  had,  because  of  tbe  deepening  and  widen- 
ing of  tbe  Caliimet  river,  all  disappeared,  and 
the  land  formerly  covered  by  that  lake  was 
now  dry  ground.  The  chancellor  denied  the 
motion  of  Grertrude  H.  Hardin  and  also  the 
petition  of  Gleaveland  and  Rnshmore.  There- 
upon a  decree  was  entered,  which,  among  oth- 
er things,  recited  that  "the  recession  was  such 
that  between  the  meandered  lines  and  the  wa- 
ter there  was  uncovered,  and  the  greater  part 
of  the  year  was  dry  land  around  the  lake,  a 
strip  twenty  to  twenty-five  rods  wide,  and  tbe 
marshy  depression  between  the  two  ridges  of 
land  above  described  has  become  permanent 
dry  land,  the  width  thereof  at  the  date  of  tbe 
former  decree  varying  from  at  least  thirty-six 
rods  to  seventy  rods;  that  said  permanent 
land  thus  accruing  became  attached  to  tbe 
said  ridges  of  land  as  accretions  and  by  reason 
of  such  recessions  of  the  waters."  Thereupon 
it  was  "decreed  that  said  Charles  B.  Shedd 
should  have  and  recover  from  each,  all,  and 
every  person  and  persons  in  possession  of  or 
claiming  any  right,  title,  or  interest  in  or  to 
the  same,  or  to  any  part  thereof,  the  possession 
of  the  fractional  southwest  quarter  of  frac< 
tlonal  section  20,  and  the  fractional  section  29, 
all  in  township  37  north,  of  range  15  east  of  the 
third  principal  meridian,  and  tbe  lands  particu- 
larly described  as  follows,  to  wit:  Beginning  at 
the  northeast  corner  of  said  fractional  south- 
west quarter  of  said  fractional  section  20,  town- 
ship 37  north,  range  15  east  of  the  third  princi- 
pal meridian;  running  thence  south  along  the 
east  line  of  said  southwest  fractional  quarter  of 
said  fractional  section  20  (and  the  extension 
thereof  to  tbe  south)  to  tbe  open  waters  of  Wolf 


Lake;  thence  along  the  open  waters  of  Wolf 
Lake  in  a  southerly  or  southwesterly  direction  to 
the  south  line  (extended  to  the  east)  of  the  said 
fractional  section  29;  thence  west  along  said 
line  as  extended,  and  said  south  line  of  said 
section  29,  to  the  north  and  south  section  line 
between  sections  29  and  80  of  said  township 
and  range;  tbence  north  along  the  line  be- 
tween said  sections  29  and  SO,  and  its  exten- 
sion to  the  north  to  a  point  identical  with 
the  northwest  comer  of  the  southwest  quarter 
of  said  section  29,  if  said  section  were  fully 
squared  out,  and  all  its  lines  extended;  thence 
from  said  point  northwesterly  to  the  waters  of 
Hyde  Lake,  along  a  line  draws  at  an  angle  of 
40  degrees  with  a  line  drawn  due  east  and 
west  through  or  at  said  point;  thence  along 
with  the  waters  of  Hyde  Lake  in  a  northerly 
or  northeasterly  direction  to  the  center  east 
and  west  line  (extended  to  tbe  west)  of  sec- 
tion 20;  thence  east  along  said  line  as  extend- 
ed and  along  said  line  to  the  place  of  begin- 
ning; together  with  all  and  singular  the  ri- 
parian rights  and  privileges  and  benefits  inci- 
dent to  the  position  and  location  of  said  de- 
scribed tract  or  tracts  of  land,  with  reference 
to  the  lakes  as  aforesaid,"  etc. 

The  first  question  presented  for  onr  decision 
is  whether  the  court  below  erred  in  refusing 
to  open  up  the  case  for  further  pleadings  and 
proofs.  Adhering,  as  we  do,  to  the  conclusion 
reached  upon  the  former  appeal  as  to  the  in- 
validity of  the  survey  of  1874,  it  must  follow 
that  the  court  properly  refused  the  petition  of 
appellants  Gleaveland  and  Bushmore.  Tbe 
validity  ot  the  survey  under  which  they  claim- 
ed depended,  not  upon  the  oondltionB  at  the 
time  leave  was  asked  to  file  an  amended  an- 
swer, but  when  the  original  survey  was  made. 
Whether  the  land  formerly  covered  by  the  wa- 
ters of  Hyde  Lake  Is  now  dry  or  still  covered 
by  water  can  make  no  difference  to  these  ap- 
pellants, 80  long  as  they  are  able  to  show  no 
title  to  the  shore. 

We  are  also  of  the  opinion  that  tbe  motion 
of  Mrs.  Hardin  for  leave  to  introduce  addi- 
tional evidence  was  properly  refused.  The 
only  objection  to  that  ruling  worthy  of  particu- 
lar attention  Is  that  the  offered  proof  tended 
to  show  relictions  and  accretions  in  Hyde  Lake 
since  tbe  case  was  originally  tried.  The  evl- ' 
dence  on  tbe  former  hearing  showed,  and  we 
so  found  on  the  former  appeal,  that  from  the 
meander  line  around  the  lake  to  the  water's 
edge  there  was  a  recession  of  about  25  rods, 
and  that  the  depression  between  the  two  ridges 
was  permanent  dry  land;  our  decision  then 
being  that  the  riparian  owners  took  to  the 
water's  edge,  their  rights  to  accretions  and 
relictions  following  the  recession  of  the  water. 
Hence,  to  have  admitted  the  offered  evidence 
would  have  been  to  open  up  for  retrial  a  ques- 
tion already  tried  and  determined,  which,  un- 
der the  uniform  decisions  of  this  court,  Is  not 
permissible.  Wadhams  v.  Gay,  83  lU.  250; 
Hough  V."  Harvey,  84  111.  308;  Newberry  v. 
Blatchford,  106  la  584;    Washburn  &  Moen 
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Mfg.  Oa  ▼.  Chicago  Galvanized  Wire  Fence 
(30.,  119  111.  SO,  6  N.  E.  191;  Sanders  v.  Peek, 
131  III.  407,  25  N.  E.  606;  West  t.  Douglas, 
145  111.  164,  34  N.  E.  141.  On  the  question 
of  the  rights  of  riparian  owners  to  accretions- 
formed  by  the  recession  of  waters  of  lalces 
like  these,  we  do  not  consider  it  necessary  to 
add  anything  to  what  we  said  on  the  foimer 
appeal.  The  able  and  earnest  argiunents  of 
counsel  to  the  contrary  have  received  careful 
consideration,  but  have  failed  to  convince  us 
that  the  rule  heretofore  laid  down  Is  not  the 
more  practicable  and  just  one. 

Many  objections  are  urged  against  the  de- 
cree below  as  flxing  the  boundary  lines  of  ap- 
pellee, Shedd.  Whether  the  decree  gives  him 
too  much  or  too  little  of  the  land  is  not  ma- 
terial In  the  decision  of  this  case,  there  being  no 
sbowlng  that  the  rights  of  appellants  are  there- 
by prejudiced.  As  to  owners  or  claimants,  If 
any,  who  have  not  had  their  day  In  court,  the 
decree  will,  of  course,  have  no  binding  force. 

It  is  contended  that,  being  the  owner  of 
the  land  abutting  upon  Hyde  Lake  on  the  west, 
appellant  Hardin  is  entitled  to  all  accretions 
formed  on  her  shore  line  facing  the  east,  and 
directly  In  front  of  the  open  water  between  the 
two  lakes  at  the  time  of  the  survey  In  1834. 
This  contention  is,  practically,  that  there  is  but 
one  lake  instead  of  two.  We  are  unable  to 
discover  any  reasonable  theory  upon  which  this 
claim  can  be  sustained.  Under  the  rule  laid 
down  in  our  former  decision,  Mrs.  Hardin 
can  have  no  Interest  in  the  dry  land  fortned 
between  the  southwest  fractional  section  20 
and  the  southwest  fractional  section  29.  At 
the  time  of  the  former  hearhig  the  waters 
had  not  receded  to  any  considerable  extent 
from  the  shore  line.  No  matter  how  deep  or 
shallow  the  waters  were,  she  must  claim  what- 
ever right  she  has  by  reason  of  accretions  to 
her  lands.  We  cannot  see  how  the  ridge  of 
dry  land  between  the  fractional  quarter  sec- 
tions spoken  of  can,  under  these  circumstances, 
be  treated  as  an  accretion  to  lands  on  the  west 
bank  of  the  lake.  To  do  so  would  be,  in  efTect, 
to  hold  that  the  entire  lake  bed  is  an  accretion 
to  such  land. 

We  are  also  of  the  opinion  that  the  objec- 
tioa  to  the  decree  on  the  ground  that  It  does 
not  fairly  divide  the  accretions  between  frac- 
tional section  20  and  the  west  fraction  of  the 
southeast  fractional  section  30  must  be  over- 
raled.  The  plats,  with  distances,  in  evidence, 
show  that  the  division  is  equitable  and  just 
The  decree  proceeds  upon  the  theory  that  the 
ridge  formed  In  a  northerly  direction  from 
these  fractional  pieces  of  land  Is  an  accre- 
tion thereto,  and  it  seeks  to  make  an  equi- 
table partition  thereof  between  the  owners 
of  such  fraction.  We  are  unable  to  see 
wherein  the  division  is  unfair  to  the  parties. 
On  the  whole  record  the  decree  of  the  circuit 
court  appears  to  be  in  conformity  with  the 
directions  given  in  our  former  opinion,  and  It 
will  accordingly  be  affirmed.  Decree  af- 
firmed. 


on  m.  144) 

CLEMENT  V.  PEOPLE  ex  rel.  KOCHBE- 

SPER6ER,  County  Treasurer. 

(Supreme  Court  of  lUinoU.    Dec.  21,  1898.) 

Taxation— Pracdolbnt  Absbssmbnt— Rbmedies. 

1.  Section  86  of  the  revenue  law  affords  the 
only  remedy  to  a  party  aggrieved  by  the  injus- 
tice and  lack  of  uniformity  of  assessments,  the 
courts  having  no  power  to  revise  an  assessbient 
merely  because  of  a  difference  of  opinion  as  to 
the  valuation  placed  upon  property. 

2.  Testimony  by  an  agent  of  a  property  own- 
er that  the  assessment  would  not  have  been  so 
high  if  he  had  been  willing  to  bribe  the  as- 
sessor, and  that  he  "understood"  that  the  as- 
sessor assessed  similar  property  at  a  rate  that 
would  have  valued  the  property  at  ^6,000,  in- 
stead of  $12,000,  as  it  was  assessed,  is  not  evi- 
dence sufficient  to  establish  fraud  in  mailing 
the  assessment. 

Appeal  from  Cook  county  court;  A.  W.  S. 
Wheatley,  Judga. 

Application  by  the  people,  on  the  relation 
of  D.  H.  Kochersperger,  coimty  treasurer, 
for  judgment  for  delinquent  taxes.  From  an 
order  ovemiiing  his  objections.  Ward  Clem- 
ent appeals.    Affirmed. 

Edgar  B.  Tolman  and  Harvey  M.  Harper, 
for  appellant  Frank  L.  Shepard  and  Charles 
J.  Jones,  Asst  Co.  Attys.  (Robert  S.  lies,  Oo. 
Atty.,  of  counsel),  for  appellee. 

WILKIN,  J.  This  was  an  application,  made 
at  the  July  term,  1898,  of  the  court  below,  of 
the  county  treasurer  for  judgment  for  delhi- 
quent  general  taxes  assessed  for  the  year 
1897  against  certain  real  estate  owned  by 
appellant  in  South  Chicago.  Appellant  ap- 
peared, and  filed  objections  to  the  rendition 
of  judgment;  alleging,  among  other  objec- 
tions not  here  urged,  that  his  property  was 
fraudulently  assessed  too  high,  and  that  his 
assessment  was  unjust  not  being  uniform 
with  that  levied  upon  similar  property  in  the 
county.  The  court  overruled  the  objections 
upon  the  hearing,  and  ordered  sale  of  the 
premises,  from  which  judgment  appellant 
prosecutes  this  appeal. 

The  charge  of  injustice  and  lack  ot  uni- 
formity with  other  assessments  in  the  county 
need  not  be  further  noticed  than  to  say  sec- 
tion 86  of  the  revenue  law  affords  a  party  so 
aggrieved  the  only  remedy  for  the  correction 
of  an  unjust  or  excessive  valuation  of  his 
property  for  the  purposes  of  taxation,  unless 
it  is  shown  to  have  been  fraudulently  made. 
We  have  repeatedly  held  that  the  courts  have 
no  power  to  revise  an  assessment  merely  be- 
cause of  a  difference  of  opinion  as  to  the  rea- 
sonableness of  the  valuation  placed  upon  the 
property. 

On  an  application  for  Judgment  against 
lands  for  delinquent  taxes,  it  may  be  objected 
that  the  tax  is  not  authorized  by  law,  or  is 
assessed  upon  property  not  subject  to  taxa- 
tion, or  that  the  property  has  been  fraudulent- 
ly assessed  at  too  high  a  rate.  Keokuk  & 
Hamilton  Bridge' Co.  v.  People,  161  111.  132, 
43  N.  E.  691,  and  cases  there  cited.    The  com- 
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plaint  made  of  tbe  assessment  here  does  not 
fall  within  either  of  the  first  two  gromids,  bnt 
the  effort  Is  to  bring  the  case  within  the  third. 
The  only  evidence  of  fraud  appearing  in  the 
record  Is  the  testimony  of  one  Wallace  De 
Wolf,  an  agent  for  the  trustee  of  appellant, 
who  says,  In  substance,  the  assessment,  upon 
the  property  in  question  would  not  have  been 
80  high  if  he  (the  witness)  had  been  willing 
to  bribe  the  assessor,  and  that  he  "under- 
stood" that  the  assessor  assessed  similar  prop- 
erty at  10  per  cent  of  Its  fair  cash  value,  and 
upon  that  basis  this  proi)crty  should  not  have 
been  assessed  at  more  than  $6,000,  instead  of 
$12,000,  to  which  sum  the  assessment  had 
been  reduced  by  the  county  board  from  the 
assessor's  return  of  $13,200.  One  other  wit- 
ness testified  to  the  same  effect  The  county 
court  held  this  evidence  insnffldent  to  sus- 
tain the  charge  of  fraud  <m  the  part  of  the 
assessor.  In  this  there  was  no  error.  The 
witnesses  testified  to  no  facts  sufficient  to  es- 
tablish f  rand,  but  stated,  rather,  their  own  in* 
ferencea  or  conclusions.  The  judgment  and 
order  of  sale  by  the  county  court  will  be  af- 
flrmed.    Judgment  affirmed. 


on  ni.  106) 

OITT  OP  CARLINVILLB  v.  CASTLB. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Dbdioatioh  of  Allet— Evidenob— Adtbhjib 
Possession. 

1.  A  grantor  conveyed  land,  describing  it  as 
"commencing  at  the  southeast  comer  thereof; 
thence  running  north  3d  feet  to  a  public  alley; 
thence  west  *  *  *;  thence  south  8S  feet; 
thence  east  to  beginning."  The  full  width  of 
the  lot  was  S5  feet,  and  at  that  time  there  was 
no  snch  alley.  Held,  that  the  deed  was  not  a 
dedication  of  the  16  feet  as  an  alley;  there  be- 
ing neither  an  expressed  intention  to  dedicate, 
nor  a  sutDcient  description  of  an  alley. 

2.  Where  land  dedicated  as  an  alley  has  been 
occupied  and  held  adversely  to  a  city  for  nearly 
40  years,  the  abandonment  or  nonuser  on  the 
part  of  the  city  will  bar  a  recovery  of  posses- 
sion. 

Error  to  circuit  court,  Macoupin  county; 
Bobert  B.  Shirley,  Judge. 

Action  by  city  of  Carlinvllle  against  George 
J.  Castle.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

Edward  T.  Frey,  City  Atty.,  and  Bell  &  Bur- 
ton, for  plaintiff  In  error.  Blnaker  &  Binak^, 
for  defendant  in  error. 

CBAIO,  J.  This  was  an  action  of  ejectment 
brought  by  the  city  of  CarlinvUle  against 
George  J.  Castle  to  recover  a  portion  of  lot  61 
of  the  original  town  (now  city)  of  Carlinvllle. 
The  premises  sought  to  be  recovered  are 
alleged  to  be  a  irartion  of  a  public  alley.  The 
original  plat  of  CarlinvUle  was  filed  for  record 
August  27,  1829.  Lot  61  is  situated  on  the 
west  side  of  the  public  square,  fronting  on 
the  square  65  feet,  and  extending  west  19S 
feet  to  West  street.  A  copy  of  the  original 
plat,  and  also  a  plat  showing  location  of 
building,  and  relative  lines  of  lots,  etc.,  ap- 


pear In  the  record,  but  were  not  copied  into 
the  abstract  The  following  diagram  will, 
however,  be  sufficient  for  the  consideration  of 
the  questions  involved  in  this  cause: 
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No  alley  along  the  north  part  of  lot  61  ap- 
pears upon  the  original  plat  It  is  contended 
by  the  plaintiff  in  error  "that  subsequent  to 
the  recording  of  the  plat  a  strip  of  ground, 
of  the  uniform  width  of  16  feet  off  of  the 
north  end  of  lot  61,  was  expressly  dedicated 
as  a  public  alley  by  the  person  being  then 
the  owner  and  then  in  the  possession  of  lot  61; 
that  the  land  so  dedicated  was  accepted  and 
used  by  the  public  as  a  public  alley;  that 
afterwards  defendant  in  error,  or  some  one 
through  whom  he  claims  title,  without  au- 
thority inclosed  and  erected  a  building  upon  a 
part  of  the  16-foot  alley,  being  about  2^  feet 
by  89%  feet  off  the  south  side  of  the  west  end 
of  said  alley."  It  appears  from  the  record 
that  lot  60.  belonged  originally  to  Ezekiel 
Good;  that  on  or  atx>ut  the  7th  day  of 
March,  1838,  he  conveyed  the  lot  to  John  B. 
Lewis;  that  by  a  warranty  deed  dated  March 
28,  1839,  and  recorded  March  29,  1839,  John 
B.  Lewis  conveyed  in  fee  simple  to  Jarrot 
Dugger  all  of  said  lot  61,  except  the  16  feet 
for  the  entire  length  thereof  off  of  the  north 
side,  and  described  the  land  as  follows: 
"Commencing  at  the  southeast  corner  of  said 
lot  61;  thence  running  north  39  feet  to  a  pub- 
lic alley;  thence  west  to  First  West  street; 
thence  south  89  feet;  thence  east  to  the  place 
of  beginning;"  that  by  warranty  deed  dated 
February  22,  1849,  recorded  February  23, 
1849,  Jarrot  Dugger  conveyed  In  fee  simple  to 
Joseph  C.  Dugger  the  said  39  feet  off  of  the 
south  Bide  of  lot  61,  and  described  the  property 
In  the  same  language  above  quoted,  used  in 
the  deed  from  Lewis  to  Dugger.  These  two 
deeds  (one  made  in  1839,  and  the  other  in 
1849),  plaintiff  In  error  contends,  •  constituted 
a  dedication  of  16  feet  off  the  north  side  of 
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lot  61- to  the  public  for  an  alley.  In  Village 
of  Wlnnetka  v.  Prouty,  107  HI.  223,  It  was 
held  that  to  make  a  good  dedication,  either 
under  the  statute  or  at  common  law,  there 
shouid  be  a  definite  and  certain  description  of 
that  which  is  proposed  to  be  dedicated,  and 
•an  acceptance  by  the  public  before  the  with- 
drawal or  abandonment  of  the  ofEer  to  dedi- 
cate. In  Grube  v.  Nichols,  36  111.  96,  it  was 
held  essential,  to  make  a  sufficient  dedication, 
that  the  owner  of  the  soil  must  devote  the 
right  of  way  to  public  use,  and  it  must  be 
accepted  and  appropriated  by  the  public  to 
that  use  by  travel,  and  a  recognition  as  a 
public  highway  by  the  proper  authorities  by 
repairs  or  otherwise.  But,  when  a  dedication 
is  relied  upon  to  establish  the  right,  the  acts 
of  both  the  donor  and  of  the  public  authorities 
should  be  unequivocal  and  satisfactory  of  the 
design  to  dedicate,  on  the  one  part,  and  to 
accept  and  appropriate  to  public  use,  on  the 
other.  It  is  not  claimed  that  there  is  here 
any  statutory  dedication,  but  a  common-law 
dedication  Is  relied  upon.  It  must  be  ob- 
served that  Lewis,  by  his  deed  of  March  26, 
1830,  did  not  undertake  to  grant  or  convey  to 
the  public  any  part  of  lot  61.  The  deed 
merely  conveys  the  south  39  feet  of  lot  61  to 
Dugger.  The  conveyance  of  the  39  feet,  so 
far  aa  can  be  determined  from  the  language 
of  the  deed,  was  the  sole  purpose  and  object 
In  view  In  executing  the  deed.  However,  In 
describing  the  land  In  the  deed  he  uses  this 
language:  Commencing  at  the  "southeast 
corner  of  said  lot  61;  thence  running  north 
39  feet  to  a  public  alley;  thence  west  to 
First  West  street;  thence  south  39  feet; 
thence  east  to  the  place  of  beginning."  At 
the  time  this  deed  was  made  there  was  no 
alley  39  feet  north  of  the  southeast  comer 
of  lot  61,— no  alley  had  been  established  there 
by  plat  or  otherwise;  but  it  is  said  the  clause 
In  the  deed  was  a  dedication  of  an  alley  16 
feet  wide,  lying  north  of  the  39  feet  conveyed 
by  the  deed.  There  Is,  however,  nothing 
found  in  the  deed  providing  for  an  alley  16 
feet  wide.  Upon  what  ground,  therefore, 
can  it  be  said  the  grantor  in  the  deed  intend- 
ed to  dedicate  16  feet  of  land  for  an  alley? 
We  held  in  the  Wlnnetka  Case,  supra,  that  it 
was  necessary,  in  order  to  make  a  good  dedi- 
cation, that  there  should  be  a  definite  descrip- 
tion of  the  property  to  be  dedicated.  Here 
no  description  whatever  was  given.  Wheth- 
er the  alley  should  be  1  foot,  5  feet,  or  10 
feet,  does  not  appear  from  anything  found  In 
the  deed  or  elsewhere;  nor  is  there  anything 
to  show  how  far  west  the  alley  should  run. 
Whether  it  should  extend  the  entire  length  of 
the  lot,  or  only  halfway  along  the  length  of 
the  lot,  does  not  appear.  If  Lewis,  the  own- 
er of  lot  61,  had  intended  to  dedicate  16  feet 
off  the  north  side  of  the  lot  to  the  public  for 
an  alley  when  he  conveyed  the  south  39  feet 


to  Dugger,  bis  intention  might  have  been  de- 
clared in  a  very  few  words;  and,  in  the  al>- 
sence  of  language  manifesting  an  intention 
to  dedicate,  it  cannot  be  held  that  the  prop- 
erty in  question  waa  dedicated.  What  has 
been  said  In  regard  to  the  deed  made  by  Lew- 
is applies  to  the  deed  made  in  1849  by  Jarrot 
Dugger  to  Joseph  O.  Dugger,  as  the  two  are 
in  all  respects  alike,  in  so  far  aa  the  dedica- 
tion of  an  alley  is  involved. 

But,  If  It  was  conceded  that  the  deed  con- 
stituted a  dedication,  and  that  the  public  had 
used  and  traveled  over  the  16  feet,  except  the 
strip  of  land  In  controversy,  for  many  years, 
still  the  abandonment  or  nonuser  of  the  land 
in  question  In  behalf  of  the  city  of  Carlin- 
viUe  was  sufficient  to  bar  a  recovery.  It  ap- 
pears from  the  evidence  that  as  early  aa 
1856  the  defendant  took  possession  of  the 
strip  of  land  in  question,  and  has  occupied  it 
ever  since.  Thus,  for  a  period  of  40  years 
the  land  has  been  held  and  occupied  adverse- 
ly to  the  city  of  Carllnville,  and  during  all 
that  time  no  effort  whatever  has  been  made 
by  th^  city  to  regain  the  possession  or  assert 
any  right  to  the  property.  In  City  of  Peoria 
V.  Johnston,  56  IlL  45,  it  was  held  that  where 
ground  upon  which  a  highway  was  laid  out, 
or  which  was  dedicated  for  that  purpose,  has 
been  in  the  open  and  exclusive  adverse  pos- 
session of  the  owner  of  the  land  for  20  years, 
and  a  complete  nonuser  of  the  easement  by 
the  public  during  that  time,  an  extinguish- 
ment will  be  presumed.  The  same  doctrine 
was  declared  in  Chicago,  R.  I.  &  P.  R.  CO.  v. 
City  of  Jollet,  79  111.  25,  and  Village  of  Wln- 
netka V.  Prouty,  107  111.  21&  VlUage  of  Au- 
burn V.  Goodwin,  128  lU.  57,  21  N.  E.  ,212,  is 
also  a  case  In  point  There,  as  here,  an  ac- 
tion of  ejectment  was  brought  by  the  village 
to  recover  possession  of  certain  alleys  In  a 
certain  block  In  the  Incorporated  village. 
Among  other  defenses,  abandonment  or  non- 
user  was  relied  upon  to  defeat  a  recovery; 
and  the  court  held,  as  the  alleys  had  been 
fenced  up  for  20  years,  and  no  effort  had  been 
made  by  the  village  authorities  to  remove 
the  obstruction,  no  recovery  could  be  had. 
Jordan  v.  Qty  of  Chenoa,  166  Dl.  530,  47  N. 
B.  191,  Is  also  a  case  in  point  There,  in  an 
action  on  behalf  of  the  city  to  obtain  the  pos- 
session of  an  alley,  it  was  held  that,  while 
tlve  statute  of  limitations  does  not  run  in  fa- 
vor of  an  individual  against  a  municipality 
holding  streets  and  alleys  for  the  general  pub- 
lic under  acceptance  of  a  dedication,  yet 
abandonment  and  nonuser  may  be  aet  np  in 
bar  of  a  recovery. 

Under  the  law  as  laid  down  In  the  cases 
cited,  the  city  of  Carllnville  could  not  recov- 
er. Under  the  facts  as  they  appear  In  the 
record,  we  are  satisfied  that  the  court  decid- 
ed the  case  correctly,  and  the  judgment  will 
be  affirmed.    Judgment  affirmed. 


Digitized  by 


Google 


Mass.) 


O'BRIEIT  T.  CITY  OP  WORCESTEB. 


885 


an  Mus-  S48) 

O'BRIEN  «t  *L  T.  CTTT  OP  WORCESTER. 

(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.    Jan.  6,  1899.) 

UomOIFAL     CORPORATIOMS— BeWERS— NkQUGKNCS 

— Questions  fob  Juat— Damaobs. 

1.  A  city  discontinued  an  old  sewer,  and  bnilt 
a  new  one.    It  was  not  required  to  connect  tlie 

§  remises  of  plaintiffs  with  the  new  sewer, 
ome  time  after  the  new  sewer  was  construct- 
ed, the  city  walled  up  the  old  sewer  without 
notice  to,  or  knowledge  of,  plaintiffs,  which 
caused  the  sewaee  to  back  into  the  cellar  of 
plaintiffs.  Bdd.  that  the  city  was  liable,  in  the 
absence  of  plaintiffs'  contributory  negligeiMe, 
unless  it  took  reasonable  precautions  to  avoid 
injury  to  plaintiffs. 

2.  If  the  plaintiffs  knew,  or  by  the  exercise 
of  reasonable  care  ought  to  have  known,  that 
*  new  sewer  was  being  built,  and  that  the  old 
•ewer  was  walled  np,  and  negligently  omitted 
to  connect  their  premises  with  the  new  sewer, 
or  failed  to  take  such  measures  of  prevention 
as  ordinary  prudence  would  have  required, 
they  cannot  recover  for  any  damages  to  which 
•nch   negligence  contributed. 

3.  Such  questions  Were  for  the  jury. 

4.  The  damages  which  a  lot  owner  is  entitled 
to  recover,  if  any,  from  a  city  for  its  act  in 
walling  up  an  old  sewer,  and  thereby  causing 
the  sewage  to  back  into  his  cellar,  are  for  the 
injory  to  his  real  estate,  including  loss  of  rents 
and  reasonable  compensation  for  his  trouble 
and  expense  in  respect  to  his  property,  except 
OS  to  the  extent  to  which,  by  reasonable  care, 
he  could  have  guarded  against  such  injury. 

5.  The  lot  owner  cannot  recover  the  expense 
of  connecting  his  premises  with  the  new  sewer, 
where  it  was  not  the  duty  of  the  city  to  make 
■nch  connection. 

6.  In  a  joint  action  by  the  owners  of  a  lot 
to  recover  for  the  acts  of  a  city  in  walling  up 
a  sewer,  plaintiffs  cannot  recover  for  injuries 
to  their  health. 

Exceptions  from  superior  court,  Worcester 
county;  Francis  A.  Gaskill,  Judge. 

Action  by  Margaret  O'Brien  and  others 
against  the  city  of  Worcester  to  recover  for 
Injuries  to  plaintiffs'  property  and  health. 
There  was  a  judgment  rendered  on  a  verdict 
tor  $100,  and  plaintiffs  except  Jfizceptlons 
sustained. 

Wood  &  Wood,  for  plaintiffs.  A.  F.  Hugg, 
City  Soh,  for  defendant 

MORTON,  J.  The  defendant  was  under  no 
legal  obligation  to  the  plaintiffs  to  build  or 
maintain  a  sewer  In  Bradley  street  It  had 
a  right  to  discontinue  the  old  sewer,  and  to 
build  a  new  one,  and  It  was  not  required  to 
connect  the  premises  of  the  plaintiffs  with 
the  new  sewer.  Under  the  regulations  of  the 
t>oard  of  health,  which  are  said  in  the  de- 
fendant's exceptions  to  have  been  duly  adopt- 
ed in  accordance  with  authority  conferred  on 
the  defendant  by  law.  It  belonged  to  the  plain- 
tiffs to  do  that  But  In  discontinuing  the  old 
■ewer  the  defendant  was  bound  to  proceed 
with  due  regard  to  the  fact  that  the  premises 
of  the  plaintiffs  were  connected  with  and 
«lralned  into  it;  and,  if  It  failed  to  do  so,  It 
was  liable  to  the  plaintiffs  for  the  damages 
resulting  to  them  therefrom,  unless  there  was 
contributory  negligence  on  their  part  It  Is 
well  settled  In  this  commonwealth  that  towns 
62N.B.-26 


and  cities  are  liable  for  damages  caused  by 
their  negUgence,  or  that  of  their  serranU  or 
agents.  In  constructing  or  maintaining  sewers, 
though  not  for  any  damages  resulting  from 
any  defect  in  the  plan  or  system  on  which  the 
sewers  are  built  Child  v.  City  of  Boston,  4 
Allen,  41;  Emery  v.  City  of  Lowell,  104  Mass. 
13;  Merrlfleld  v.  City  of  Worcester,  110  Mass. 
221;  Bates  v.  Inhabitants  of  Westborough, 
151  Mass.  174,  23  N.  E.  1070;  Allen  v.  City 
of  Boston,  159  Mass.  324,  34  N.  B.  619.  There 
was  testimony  tending  to  show  that  "some 
time  after  the  new  sewer  was  constructed  the 
city  walled  up  the  old  sewer  without  the 
knowledge  of  the  plaintiffs,  and  without  no- 
tice to  them,"  and  that  the  effect  of  this  was 
to  cause  the  water  and  sewage  to  set  back 
Into  the  cellar  of  the  plaintiffs,  and  lead  to 
the  damages  and  Injuries  complained  of.  The 
city  had  no  right  to  do  this  without  taking 
reasonable  precautions  to  see  that  the  plain- 
tiffs were  not  Injured  thereby.  The  city  con- 
tends that  the  plaintiffs  knew,  or  ought  to 
have  known,  that  a  new  sewer  was  being 
constructed,  and  that  they  were  negligent  in 
not  connecting  their  premises  with  it  These 
were  questions  of  fact  for  the  jury.  If  the 
plaintiffs  knew,  or  by  the  exercise  of  reason- 
able care  ought  to  have  known,  that  a  new 
sewer  was  being  built,  and  that  the  old  sewer 
was  walled  up,  and  negligently  omitted  to 
connect  their  premises  with  the  new  sewer, 
or  failed  to  take  such  measures  of  prevention 
and  precaution  as  ordinary  prudence  would 
have  required,  they  cannot  recover  for  any 
damages  to  which  such  negligence  contrib- 
uted. The  defendant  further  contends  that 
the  sewer  was  walled  up  by  its  employes 
without  its  authority.  But  each  bill  of  ex- 
ceptlons  states  that  the  sewer  was  walled  up 
by  the  city.  The  defendant  also  insists  that 
the  plaintiffs  violated  the  rules  of  the  l>oard 
of  health  in  not  entering  the  new  sewer,  and 
for  that  reason  cannot  recover.  But  no  rule 
of  the  board  of  health  required  them,  so  far 
as  appears,  to  enter  the  new  sewer.  When 
the  old  sewer  was  constructed,  the  predeces- 
sors in  title  of  the  plaintiffs  entered  it  and 
the  premises  continued  to  be  connected  with 
it  till  the  plaintiffs  discovered,  as  they  claim- 
ed, that  it  had  been  walled  up,  and  a  new 
sewer  had  been  built  when  they  entered  the 
new  sewer. 

The  remaining  questions  relate  to  damages. 
The  court  ruled  that  the  action  could  be  main- 
tained, but  ruled  also,  in  effect,  that  the  plain- 
tiffs could  only  recover  as  damages  the  rea- 
sonable expense  of  connecting  their  estate 
with  the  new  sewer,  which  was  agreed  to  be 
$100,  and  a  verdict  for  the  plaintiffs  was  ren- 
dered for  that  amount  We  think  that  this 
was  error.  If  the  plaintiffs  were  entitled  to 
recover  at  all,  they  were  entitled  to  recover 
all  the  damages  to  their  estate  that  were  the 
natural  and  proximate  results  of  the  act  com- 
plained of,  and  such  as  reasonably  might  be 
supposed  to  have  been  within  the  contempla- 
tion of  the  parties,  if  at  the  time  of  the  dolof 
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of  the  act  they  had  taken  thongbt  of  the  con- 
■eqaences  likely  to  ensue.  Swift  Klver  Go.  r. 
Fltchburg  R.  C!o.,  IttU  Mass.  S2»,  47  N.  B. 
1010.  Applying  the  rule  thus  laid  down,  we 
think  that  the  plaintiffs  were  entitled  to  re- 
cover for  injury  to  the  real  estate,  Including 
loss  of  rents  and  reasonable  compensation  for 
their  trouble  and  expense  In  respect  to  their 
property,  unless  and  except  to  the  extent  to 
which,  by  reasonable  care  and  precaution, 
they  could  have  guarded  against  such  Injury. 
See  French  v.  Lumber  Co.,  145  Mass.  2ttl,  14 
N.  B.  113.  We  do  not  think  that  the  plaln- 
tUfs  were  entitled  to  recover  the  expense  of 
connecting  their  premises  with  the  new  sew- 
er. As  already  observed,  It  belonged  to  the 
plaintiffs  to  make  the  connection.  We  do  not 
■ee  how  the  fact.  If  It  was  a  fact,  that  the 
defendant,  as  against  the  plaintiffs,  may  have 
walled  np  the  old  sewer  wrongfully,  relieved 
the  plaintiffs  from  the  expense  of  entering 
the  new  sewer,  and  cast  It  upon  the  defend- 
ant This  is  a  Joint  action  by  the  plaintiffs, 
as  owners  of  the  real  estate,  and  we  do  not 
see  how  they  can  recover  In  this  action  for 
injuries  to  their  health.  The  result  Is  that  In 
each  case  the  exceptions  must  be  sustained, 
and  it  is  ao  ordered.    Bzceptlons  sostained. 


(172  Mass.  8S8) 

JOHNSON  V.  KIMBALL  (two  eases). 

(Supreme  Jndlclal  (Tourt  of  Massachusetts. 

Basez.     Jan.  6,  1899.) 

FlKDIHO  0»  AUDITOB— CONTBACT -RaTIPIOATION— 

DsciASKD  Person— Funeral  Expenses 
— BcRDBN  OP  Proop— Gifts. 

1,  An  andltor's  report  is  not  binding  on  the 
conrt,  who  may  find  according  to  his  own  be- 
lief on  all  the  evidence. 

2.  To  recover  for  payments  or  services  to  one 
since  deceased,  where  the  evidence  justifies  the 
inference  that  they  might  have  been  gratuities, 
the  letter's  consent  or  ratification  must  be 
shown. 

8.  To  recover  against  the  estate  of  a  dece- 
dent for  funeral  expenses  of  his  wife  or  for  her 
care  and  nursing,  it  must  be  shown  that  they 
were  incurred  on  the  credit  of  the  decedent,  or 
with  the  intent  to  collect  them  from  his  es- 
tate, or  that  he  promised  to  pay  them. 

4.  In  a  suit  against  an  estate  for  payments  or 
services  to  the  decedent,  the  burden  is  on 
plaintiff  to  show  that  they  were  furnished  as  a 
consideration  for  a  legal  obligation. 

Bxceptlons  from  superior  court,  Bssex  coon- 
ty;  Daniel  W.  Bond,  Judge. 

Actions  by  William  S.  Johnson  and  by 
Annie  Johnson  against  William  A.  Kimball, 
administrator  of  the  estate  of  James  John- 
son, deceased.  The  cases  were  submitted 
together,  and  there  was  a  Judgment  for  de- 
fendant, and  plaintiffs  except.  Bxceptions 
overmled. 

Francis  H.  Pearl,  for  plaintiffs.  W.  8. 
Peters  and  H.  J.  Cole,  for  defendant 

H0LMB8,  J.    The  first  of  these  actions  to 

brought  by  a  son  against  the  administrator 

of  his  father's  estate  to  recover  sums  of 

aid  for  taxes  and  repairs  upon  his 


father's  house  and  for  the  funeral  expenses 
of  the  idaintlff's  mother.  The  second  action 
to  brought  by  the  wife  of  the  plahitlff  in  the 
first  suit,  to  recover  for  services  rendered  to 
her  husband's  mother.  At  the  trial,  which 
was  without  a  Jury,  the  plaintiffs  relied  upon 
reports  of  an  auditor;  but  a  considerable 
amount  of  evidence  going  to  the  merits  of 
the  case  was  introduced,  of  which  it  is 
enough  to  say  that  it  warranted  a  finding 
for  the  defendant  The  Judge  was  not  bound 
by  the  auditor's  report,  but  has  a  right  to 
find  according  to  his  ovm  belief  upon  all  the 
evidence.  Feaslee  v.  Ross,  143  Mass.  275, 
9  N.  B.  657. 

2.  The  plaintiffs  asked  for  rulings  that  they 
were  entitled  to  Judgment  These  are  dis- 
posed of  by  what  we  have  said.  In  the  first 
case  the  Judge  ruled.  In  effect  that  to  recover 
for  payments  or  services  in  the  Intestate's 
life,  his  consent  or  ratification,  or  some  ar- 
rangement with  him,  must  be  shown;  and 
that  to  recover  for  the  funeral  expenses  of 
the  Intestate's  wife,  It  must  be  shown  that 
they  were  incurred  upon  the  credit  of  the 
Intestate,  or  with  the  intent  to  collect  them 
from  him  or  his  estate,  or  that  the  intestate 
promised  to  pay  the  plaintiff.  The  Judge 
added  that  he  was  not  satisfied,  on  the  evi- 
dence, that  any  of  the  facts  required  by  the 
rulings  existed.  In  the  second  case  the  Jndge 
ruled,  in  effect,  that  the  services  sued  for 
must  be  shown  to  have  been  rendered  on  the 
credit  of  the  intestate,  or  with  intent  to  col- 
lect for  them  from  him  or  his  estate,  or  that 
he  promised  to  pay  for  them;  adding,  as  be- 
fore, that  on  the  evidence,  he  was  hot  satis- 
fled  of  the  facts  required  by  the  rulings. 

These  rulings  and  findings  seem  to  have 
been  submitted  to  counsel  in  the  handwriting 
of  the  Judge,  as  they  are  in  quotation  marks. 
Then  there  follows  in  each  case  a  statement 
not  In  quotation  marks  and  presumably  first 
reduced  to  writing  when  the  bill  of  excep- 
tions was  drawn,  that  the  court  also  ruled 
that  as  matter  of  law  upon  the  whole  evi- 
dence, the  plaintiff  could  not  recover.  We 
think  It  only  reasonable  to  read  this  last 
broad  -statement  as  made  subject  to  what 
had  gone  before,  and  as  meaning  that  the 
court  ruled  upon  the  evidence  and  the  specific 
findings  previously  set  forth.  If  we  read  the 
general  ruling  in  thto  sense,  the  only  question 
necessary  to  consider  is  whether  the  previous 
rulings  were  correct  We  see  no  trouble  with 
them,  as  applied  to  the  aspects  presented  by 
the  evidence.  They  require  the  plaintiffs  to 
establish  some  ground  of  legal  obligation.  It 
was  possible,  and  on  the  evidence  even  may 
be  called  probable,  that  the  plalntlflb  did 
what  they  did  without  thought  of  reward,  as 
acts  of  kindness  or  of  remote  advantage  to 
themselves;  at  all  events,  as  pure  gratuities. 
They  lawfully  might  have  done  so,  and,  if 
they  did,  they  had  no  case,  because  an  exe- 
cuted gift  is  neither  consideration  for  an  ex- 
press contract  nor  a  ground  for  implying  one 
as  a  fiction  of  law.    Thto  to  the  chief  meaning 
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and  emphasis  of  tbe  rulings.  They  were  not 
Intended  to  exhaust  all  possible  cases  of  legal 
obligation,  irrespective  of  the  evidence,  nor 
•were  they  intended  to  state  any  presumption 
of  fact  such  as  that  upon  which  the  court 
was  divided  In  Guild  v.  GuUd,  15  Pick.  129. 
See  Klrchgassner  v.  Rodlck,  170  Mass.  543, 
546,  49  N.  B.  1015;  Williams  v.  Williams, 
132  Mass.  304,  307;  and  as  to  presumptions, 
Lelghton  v.  Morrill,  169  Mass.  271,  278,  34 
N.  B.  256.  If  the  rulings  do  by  implication 
lay  the  "burden  of  proof,"  according  to  the 
settled  understanding  of  that  phrase  in 
Massachusetts,  upon  the  plaintlfTs,  they  are 
right;  because,  whatever  the  presumptions, 
the  burden  must  be  upon  the  plaintiffs  to 
prove  that  what  they  seek  to  recover  for  was 
furnished  as  a  consideration  for  a  legal  obli- 
gation. Phlpps  V.  Mahon,  141  Mass.  471,  5 
N.  B.  835;  Starratt  v.  Mullen.  148  Mass.  670, 
20  N.  B.  178;  City  of  New  Bedford  v.  In- 
habitants of  Hingham,  117  Mass.  445;  De- 
lano V.  Bartlett,  6  Gush.  364,  366.  There  is 
nothing  In  the  decision,  nor,  as  we  under- 
stand it.  In  the  language,  of  Burlen  v.  Shan- 
non, 14  Gray,  433,  434,  contrary  to  what  we 
now  decide. 

It  is  suggested  that,  even  If  the  plaintiffs 
Intended  their  services  to  be  gratuitous,  they 
could  not  achieve  their  Intent  without  the 
consent  of  the  Intestate,  and  that  they  did 
not  get  his  assent,  as  he  had  disappeared. 
As  to  the  services  In  looking  after  his  place. 
It  might  perhaps  be  found  that  he  assented 
In  advance.  The  services  to  bis  wife,  and 
burying  her,  were  not  necessarily  done  as 
services  to  him.  But,  further,  while  it  is 
true  that  you  cannot  pass  a  title  to  another 
without  his  consent,  it  is  not  true  that.  If  you 
choose  to  do  services  to  his  advantage  which 
you  mean  to  be  gratuitous  and  which  he 
knows  nothing  Bt>out,  the  law  forces  a  com- 
plete or  bichoate  contract  upon  yon  without 
the  consent  of  either  party,  even  In  a  case 
where  he  is  relieved  of  a  duty  and  you  have 
the  power  to  bind  him  If  you  choose.  There 
is  no  title  to  pass.  The  work  Is  done,  and 
the  benefit  of  the  work  has  accrued.  If  the 
work  Is  done  without  Intent  to  be  paid  for 
It,  the  law  leaves  the  parties  where  they  are, 
and  does  not  give  it  the  character  of  a  com- 
pulsory consideration,  in  case  you  afterwards 
change  your  mind. 

Exceptions  overruled. 


(172  Maaa.  363) 

TAJ^  V.  QTJINSIOAMOND  NAT.  BANK. 

(Snpreme  Judicial  Court  of  Massachusetts.  ' 

Worcester.     Jan.  6,  1809.) 

Bisks— Deposit  of  Cbecks  —  Sals  ob  for  Coi.- 

I.BCTIOH. 

In  the  absence  of  a  usage,  custom,  or  agree- 
ment of  any  land,  a  deposit  of  an  indorsed 
check  in  a  bank,  for  which  it  gives  credit  to  the 
depositor  as  caah  in  a  drawing  account,  is 
consistent  with  a  finding  of  an  absolute  sale 
of  the  paper  to  the  bank,  especially  where  the 
checks  of  the  depositor  were  honored  by  the 


bank  at  times  several  weeks  subsequent  to  the 
date  when  the  bank  knew  the  check  was  lost 
in  being  forwarded  to  the  drawee  for  collection, 
when  the  depositor's  account  would  not  have 
been  enough  to  meet  the  checks  if  the  amount 
of  the  missing  check  had  been  charged  back, 
and  where  his  pass  lx>ok  was  afterwards  writ- 
ten np  without  charging  back  the  amount  of 
said  check. 

Exceptions  from  superior  court,  Worcester 
county;   Francis  A  Gasklll,  Judge. 

Action  by  George  S.  Taft  against  the  Quin- 
slgamond  National  Bank.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  excepts.  Bx- 
ceptlons  overruled. 

Geo.  8.  Taft,  in  pro.  per.  P.  P.  Gouldlng 
and  W.  0.  MelUsh,  for  defendant 

BABKER,  J.  The  action  Is  said  by  the 
bill  of  exceptions  to  be  a  suit  to  recover  the 
amount  of  a  check  deposited  by  the  plain- 
tiff In  the  defendant  bank,  and  credited  to 
him  upon  deposit,  and  afterwards  charged 
back  by  the  bank.  The  declaration  has  two 
counts,— one  for  refusal  to  pay  the  plaintiff's 
check  drawn  upon  the  defendant,  and  the 
other  upon  an  account  In  which  the  defend- 
ant is  debited  with  the  amounts  of  the  plain- 
tiff's deposits,  and  with  the  protest  fees  on 
his  dishonored  check,  and  Is  credited  with  the 
amount  of  his  checics  paid  by  the  defendant; 
the  balance  being  the  amount  for  which,  with 
Interest,  the  court  below  found  for  the  plain- 
tiff. Whether  the  bank  was  indebted  to  the 
plaintiff,  and  bound  to  honor  his  check,  de- 
pended upon  the  dealings  with  reference  to 
the  check  which  he  deposited  on  August  2, 
1S97,  and  the  amount  of  which  was  charged 
back  upon  the  writing  np  of  his  pass  boolc, 
on  November  19,  1807. 

The  defendant  contends  that  the  finding  that 
It  became  at  any  time  a  purchaser  of  the  de- 
posited check  was  unwarranted.  But  the 
purchase  of  negotiable  paper  by  a  bank  Is 
as  clearly  within  its  legitimate  powers  as  is 
the  collection  of  such  paper  by  the  bank  as 
an  agent  The  deposit  of  money  by  a  cus- 
tomer to  his  credit  In  a  drawing  account  with- 
out more,  creates  between  the  bank  and  the 
customer  the  relation  "of  debtor  and  cred- 
itor, not  of  agent  and  principal."  Carr  v. 
Bank,  107  Mass.  46.  So,  when,  without  more, 
a  bank  receives  upon  deposit  a  check  In- 
dorsed without  restriction,  and  gives  credit 
for  It  to  the  depositor  as  cash  In  a  drawing 
account  the  form  of  the  transaction  is  con- 
sistent with,  and  Indicates,  a  sale,  in  which, 
as  with  money  so  deposited,  the  check  be- 
comes the  absolute  property  of  the  banker. 
The  matter  may  be  regulated  by  statute,  as 
In  the  state  of  New  York,  or  there  may  be 
general  usages  of  business  obtaining  In  the 
locality  which  color  the  transaction.  So,  a 
bank,  by  general  notices  printed  on  Its  pass 
boolcs  or  deposit  slips,  or  otherwise  brought 
to  the  knowledge  of  its  depositor,  or  by  agree- 
ment with  the  particular  depositor  as  to  his 
own  deposits,  or  by  crediting  negotiable  paper 
as  paper,  and  not  as  casli,  or  by  a  particular 
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contract  In  any  gpecial  Instance,  may  define 
Its  position  as  that  of  agent  or  purchaser. 
Usually  the  cases  In  which  a  bank  Is  held 
to  have  been  only  an  agent  for  collection  have, 
as  a  controlling  element,  evidence  of  usage  or 
notice  or  particular  agreement.  In  the  pres- 
ent case  there  was  no  evidence  of  usage  or 
custom,  nor  was  it  shown  that  the  defend- 
ant informed  its  customers  by  notices  upon 
Its  pass  books  or  deposit  slips,  or  otherwise, 
that  It  accepted  deposits  of  commercial  paper 
only  as  an  agent  for  collection.  Nor  was  It 
shown  either  that  such  was  its  general  ar- 
rangement with  the  plaintUF,  or  that  he  un- 
derstood that  it  was  the  arrangement  ordi- 
narily made  by  the  defendant  with  Its  de- 
poeitora. 

The  conversation  between  the  plaintiff  and 
the  teller  at  the  time  when  the  deposit  was 
made  Is  consistent  with  the  theory  that  the 
bank  took  the  check  as  an  absolute  purchaser, 
relying  for  reimbursement  upon  the  plaintiff's 
liability  as  Indorser  If  the  check  should  not 
be  paid,  or  the  theory  that  the  bank  took 
the  check  as  a  conditional  purchaser,  with  the 
option  of  retransferrlng  its  ownership  to  the 
plaintiff  upon  ascertaining,  within  a  reason- 
able time,  that  the  check  was  not  honored 
upon  presentment  to  the  drawee,  as  well  as 
with  the  defendant's  theory  that  It  took  the 
check  as  an  agent  for  collection.  It  Is  not 
disputed  that  no  Information  was  given'  by 
the  bank  to  the  plaintiff  that  there  was  dtfil- 
culty  in  collecting  the  check  until  Septem- 
ber 8,  1897.  From  that  time,  until  the 
amount  of  the  check  was  charged  back  to 
the  plaintiff  In  the  writing  up  of  his  pass 
book  on  November  19,  1897,  there  were  fre- 
quent interviews  and  communications,  none 
of  which  are  decisive  in  favor  of  either  party, 
between  the  plaintiff  and  the  defendant's 
officers,  with  reference  to  the  check.  It  seems 
that,  upon  the  receipt  of  the  check,  the  de- 
fendant sent  It  to  its  Boston  correspondent, 
who,  having  no  correspondent  near  Edgmont, 
8.  D.,  where  the  bank  on  which  the  check 
was  drawn  was  located,  mailed  the  check  in 
a  letter  directed  to  that  bank,  and  that  the 
drawee  has  never  admitted  receiving  the  let- 
ter. Between  September  Sth  and  November 
19th  the  plaintiff  knew  of  the  defendant's  ef- 
forts to  find  the  check,  and  to  Induce  the 
maker  to  pay  the  check  or  to  give  a  dupli- 
cate of  it  In  this  Interval  the  plaintiff's 
checks  were  honored  by  the  defendant  at 
times  when  his  account  would  not  have  been 
enough  to  meet  them  if  the  amount  of  the 
missing  check  had  been  charged  back,  and 
on  October  23d  his  pass  book  was  written  up 
by  the  bank  without  charging  back  this 
amount.  In  due  coune  of  mall,  the  defend- 
ant's Boston  correspondent  should  have  re- 
ceived on  August  21st,  at  the  latest,  an  an- 
swer to  its  letter  indosing  the  check  to  the 
dimwee.    It  cannot  be  said  that  these  dream- 


stances  show  condualvely  that  the  bank  took 
the  deposited  check  as  an  agent  for  collection, 
and  the  finding  that  it  became  a  purchaser 
must  stand.  This  finding  makes  all  questiont 
as  to  the  negligence  of  the  defendant  or  of 
its  correspondent  Immaterial.  The  defendant 
having  no  right  to  charge  back  the  amount 
of  the  deposited  check,  was  a  debtor  to  the 
plaintiff  for  money  which  the  latter  could 
recover  upon  demand,  and  the  refusal  to  rule 
that  the  plaintifTs  damages  were  merely  nomi- 
nal was  right  See  Winslow  v.  Bank,  171 
Mass.  534,  51  N.  BS.  18.    Exceptions  overruled. 


an  Han.  t») 
TWICHBLL  v.  McNABB. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.     Jan.  5,  1899.) 

LUTDLORD  AMD  TSNAHT  —  TERHtKATIOK  OT   TB» 
AHCT— BVIDENCE. 

In  an  action  on  a  lease  with  the  wife  of 
property  which  before  the  husband  had  leased, 
the  termination  of  the  husband's  tenancy  need 
not  be  proved. 

Exceptions  from  superior  court  Worcester 
county;  John  Hopkins,  Judge. 

Action  for  rent  by  Seth  Twichell  against 
Mary  McXabb.  There  was  a  judgment  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

Prior  to  September,  1893,  John  McNabb 
hired  a  tenement  of  plaintiff,  Seth  Twichell. 
by  a  verbal  contract  at  $10  per  month,  and 
with  his  wife,  Mary  McNabb,  and  their  chil- 
dren, entered  into  and  occupied  it  In  Sep- 
tember, 1893,  Twichell  went  to  the  tenement 
and  told  defendant  Mary  McNabb,  that  the 
rent  was  In  arrears,  and  that  they  must  move 
out;  whereupon  she  said  she  would  hire  the 
house  herself,  and  take  tt  from  that  date,  to 
which  idalntiff  agreed. 

O.  F.  Baker  and  W.  P.  Hall,  for  plaintiff. 
X  H.  McMahon,  for  defendant 

IiATHROP,  3.  The  only  exception  In  this 
case  is  to  the  refusal  of  the  Judge  to  rule 
that  the  tenancy  created  by  the  agreement 
between  the  plaintiff  and  John  McNabb  must 
terminate  and  cease,  either  by  an  eviction  or 
by  his  vacating  the  premises,  and  that  it  be 
was  not  evicted  and  did  not  vacate,  he  was 
In  possession,  and  the  plaintiff  could  not  re- 
cover. The  same  defense,  that  there  mast 
be  a  termination  of  the  tenancy  of  the  hus- 
band before  there  could  arise  a  tenancy  of 
the  wife,  was  made  without  success  in  Rog- 
ers V.  Coy,  164  Mass.  391,  41  N.  E.  662.  As 
was  said  In  that  case:  "The  action,  however, 
does  not  depend  on  privity  of  estate,  bat  on 
contract  express  or  implied,  between  the 
landlord  and  tenant  and  occupation,  actual 
or  constructivet  by  the  latter."  Exceptions 
overraled. 
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an  Mass.  3U) 
COMMONWEALTH  t.  INTOXICATINQ 

LIQUORS. 

(Supreme  Judicial  Court  of  Massachusetts. 

Plymouth.    Jan.  5,  1899.) 

Iktoxioatiso  Liquohb— Regolations  o»  Trans- 
pobtation  —  policb  powers  —  forfeitdrb  — 
Statutes  Regvlatino  Fkocedusb  —  Constitu- 
tionality— Construction. 

1.  St.  1897,  c.  271,  requirinij,  under  penalty 
of  forfeiture,  all  intoxicating  liquors  transport- 
ed for  delivery  in  towns  where  certain  licenses 
have  not  been  granted  to  be  transported  by 
regular  carriers,  in  packages  plainly  marked 
with  the  kind  and  amount  of  liquor  and  the 
name  and  address  of  the  consignor  and  con- 
signee, and  requiring  the  carrier  to  keep  a 
record  of  all  liqnors  transported,  is  a  proper 
exercise  of  the  state's  police  powers. 

2.  The  forfeiture  of  the  liquor  for  a  viola- 
tion of  said  act  is  not  an  excessive  or  unusual 
punishment. 

3.  St.  1897,  c.  271,  regulates  the  transporta- 
tion of  liqnors  into  towns  where  certain  li- 
censes have  not  been  granted,  and  provides  for 
a  forfeiture  of  all  liquors  transported  in  viola- 
tion thereof.  Pub.  St.  c.  100,  prescribes  the 
procedure  for  forfeiting  liquors  held  for  sale 
contrary  to  law,  requiring  the  proceedings  to 
be  instituted  by  affidavit  statinp;  that  deponents 
believe,  or  have  reason  to  believe,  that  liquor 
is  kept  for  sale  contrary  to  law,  and  a  judg- 
ment of  forfeiture,  if  It  appear  that  such  liquor 
be  kept  for  unlawful  sale.  St.  1897,  c.  487, 
provides  that  prosecutions  for  violation  of 
chapter  271  shall  be  governed  by  Pub.  St.  c. 
100.  B€ld,  that  chapter  487  is  not  unconstitu- 
tional, it  meaning  that  the  proceedings  provided 
by  Pub.  St.  c.  100,  are  applicable,  with  prop- 
er modification  of  the  oath  and  adjudication. 

Xbcceptions  from  superior  court,  Plymoutb 
county;  Hopkins,  Judge. 

Proceeding  by  the  commonwealth  tinder  St. 
1897,  c.  271,  and  amendatory  acts,  for  the 
seizure  and  forfeiture  of  certain  intoxicating 
liqnors.  It  was  contended  by  the  claimant 
that  the  law  which  regulates  the  transporta- 
tion of  Intoxicating  liquors  Into  no-license 
towns  and  cities  was  unconstltntlonal.  The 
Jury  found  that  the  liqnors  were  forfeited, 
and  claimant  excepted.    Overrated. 

R.  W.  Nutter,  for  claimant  R.  O.  Harris, 
Dlst  Atty.,  for  the  Commonwealth. 

HAMMOND,  J.  Subject  to  the  power  of 
congress  over  foreign  and  interstate  com- 
merce, the  right  of  a  state  to  regulate,  by 
reasonable  laws,  the  manufacture,  sale,  or 
transportation  of  spirituous  or  Intoxicating 
liquors  within  Its  own  territorial  limits.  Is 
established  by  numerous  decisions,  both  of 
state  and  national  courts.  Such  a  law  is  not 
Inconsistent  either  with  the  constitution  of 
our  state  or  that  of  the  United  States.  It 
comes  well  within  the  authority  called  the 
"police  power,"  subject  to  which,  in  various 
ways,  all  private  property  Is  held,  and  It  is 
unnecessary  to  restate  here  the  principles 
upon  which  It  rests.  Com.  v.  Blackington, 
24  Pick.  352;  Com.  v.  Williams,  6  Gray,  1; 
Com.  T.  Kendall,  12  Cash.  414;  Com.  v.  Clapp, 
5  Gray,  97;  Com.  v.  Bennett,  108  Mass.  27; 
Com,  V.  Ducey,  126  Mass.  269;  Com.  v.  In- 
toxicating Liquors,  115  Mass.  153;  Beer  Co. 
Mass.Dec.49-54  N.E.— 31 


T.  Massachusetts,  97  U.  S.  25;  License  Cases, 
5  How.  504;  Lelsy  v.  Hardin,  135  U.  S.  lOa 
10  Sup.  Ct.  681;  Carstalrs  v.  O'Donnell,  154 
Maes.  357,  28  N.  B.  271;  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct  273,  and  cases  there- 
in cited. 

And  we  do  not  see  that  St  1897,  c.  271, 
goes  beyond  the  fair  and  reasonable  exer- 
cise of  that  right  The  first  section  provides 
that  "all  spirituous  or  Intoxicating  liquors  to 
be  transported  for  delivery  to  or  in  a  city  or 
town  where  licenses  of  the  first  five  classes 
haye  not  been  granted,  when  to  be  transport- 
ed for  hire  or  reward,  shall  be  delivered  by 
the  seller  or  consignor  to  a  railroad  corpora- 
tion or  to  a  person  or  corporation  regularly 
and  lawfully  conducting  a  general  express 
business,  in  vessela  or  packages  philnly  and 
legibly  marked  on  the  outside  with  the  name 
and  address  by  street  and  number,  If  there 
be  such  of  the  seller  or  consignor  and  of  the 
purchaser  or  consignee,  and  with  the  kind  and 
amount  of  liquor  therein  contained."  It  then 
provides  that  delivery  of  any  part  of  such 
liquors  "to  any  person  other  than  the  owner 
or  consignee  whose  name  Is  marked  by  the 
seller  or  consignor  on  said  yessds  or  pack- 
ages, or  at  any  other  place  than  thereon 
marked,  shall  be  deemed  to  be  a  sale  by  any 
person  making  such  delivery  to  such  person 
In  the  place  where  snch  delivery  Is  made." 
Section  2  provides  that  the  carrier  shall  keep 
a  certain  detailed  record  of  the  reception  and 
delivery  of  such  liqnors.  Section  3  provides 
that  all  packages  containing  Intoxicating 
liquors  addressed  contrary  to  the  provisions 
of  this  act,  or  to  a  fictitious  or  unknown  per- 
son, or  to  a  person  who  cannot  be  found,  shall 
be  declared  forfeited  to  the  commonwealth. 
The  act  was  manifestly  Intended  to  meet 
some  difficulties  which  had  been  encountered 
by  the  government  In  the  prosecution  of  com- 
mon carriers  for  Illegal  keeping  of  Intoxicating 
liquors,  and  to  make  It  more  difficult  for  the 
guilty  to  escape  detection  when  setting  up  the 
fraudulent  defense  that  the  liquors  found  in 
the  possession  of  the  carrier  were  for  de- 
livery by  him  as  such  to  some  person.  It  Is 
only  one  of  the  many  statutes  which  Indicate 
that  the  policy  of  the  commonwealth  Is  to 
require  that  the  traffic  In  liquors  in  this  state 
shall  be  open,  so  that  every  step  shall  be  ex- 
posed to  the  scrutiny  of  the  authorities,  and 
that  the  violation  of  the  law  may  be  the  more 
easily  detected.  Eixamplea  of  this  policy  are 
to  be  found  In  the  third  section  of  chapter 
100  of  the  Public  Statutes,  requiring  a  drug- 
gist to  keep  a  record  of  his  sales,  which  record 
shall  be  at  all  times  open  to  the  inspection  of 
certain  public  officers;  In  the  ninth  section, 
which  provides  that  the  license  shall  be  dis- 
played upon  the  premises  in  a  conspicuous 
position;  in  the  twelfth  section,  which  pro- 
vides that  "no  •  •  •  licensee  shall  place  or 
maintain,  or  permit  to  be  placed  or  maintain- 
ed, upon  any  premises  nsed  by*hlm  for  the 
sale  of  spirituous  or  intoxicating  liquor  under 
the  provisions  of  his  license,  any  screen,  blind. 
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shutter,  curtain,  partition,  or  painted,  ground, 
or  stained  glass  window,  or  any  other  ob- 
struction, or  shall  expose  In  any  window  upon 
said  premises  any  bottle,  cask,  or  other  ves- 
sel containing,  or  purporting  to  contain,  in- 
toxicating liquor,  in  such  a  way  as  to  Inter- 
fere with  a  view  of  the  business  conducted 
upon  the  premises";  and  in  the  fifteenth  sec- 
tion, which  provides  that  certain  public  offi- 
cers may  enter  upon  the  licensed  premises  to 
see  how  the  business  is  conducted,  and  may 
take  samples  of  the  liquor  for  examination 
and  analysis.  Nor  Is  there  any  ground  for 
saying  that  the  forfeiture  Is  to  be  regarded 
as  In  the  nature  of  an  excessive  or  unusual 
punishment  The  first  seven  requests,  there- 
fore, were  rightly  refused. 

The  eighth  request  concerns  more  particu- 
larly the  Judicial  proceedings  for  enforcing 
the  forfeiture.  The  statute  named  no  way 
of  enforcing  such  forfeiture,  and  so  the  only 
way  was  through  the  provisions  of  Pub.  St. 
c.  194,  the  proceedings  under  which  are  car- 
ried on  upon  the  civil  side  of  the  court.  In 
this  state  of  the  law,  St  1897,  c.  487,  was  pass- 
ed, the  second  section  of  which  is  as  follows: 
"The  provisions  of  chapter  one  hundred  of 
the  Public  Statutes  relating  to  the  seizure 
and  forfeiture  of  intoxicating  liquors  shall 
apply  to  the  provisions  of  chapter  two  hun- 
dred and  seventy-one  of  the  Acts  of  the  Year 
Eighteen  Hundred  and  Ninety-Seven."  These 
provisions  are  to  be  found  in  Pub.  St  c.  100, 
a  30-46,  both  inclusive.  They  were  framed 
with  great  care,  and  contained  specific  and 
complete  directions  for  the  seizure  and  for- 
feiture of  liquor  Illegally  kept  for  sale.  They 
are  frequently  Invoked  for  that  purpose,  and 
we  do  not  understand  that  their  constitution- 
ality as  now  existing  is  contested  by  the  de- 
fendant. The  legislature  desired  to  have  the 
process  for  perfecting  the  forfeitures,  under 
St  1897,  c.  271,  carried  on  upon  the  criminal 
side  of  the  court,  and  they  had  already  upon 
the  statute  book  a  complete,  long-established, 
and  constitutional  system  provided  for  similar 
cases,  and  so  the  second  section  of  St  1897, 
c.  487,  was  passed.  It  Is  contended  by  the 
defendant  In  bis  brief  that  these  provisions 
of  Pub.  St  c.  100,  "do  not  fit  the  case,  and 
are  wholly  inadequate  to  meet  the  ctMistitu- 
tlonal  requirements.  An  honest  effort  to  ap- 
ply them  wholly  falls.  They  are  framed  to 
provide  for  the  destruction  of  liquors  intend- . 
ed  for  sale  contrary  to  law.  This  Is  the  gist 
of  the  offense.  Such  Intent  has  to  be  sworn 
to  before  process  will  Issue,  and  it  must  be 
alleged  In  both  the  complaint  and  the  war- 
rant." And  also  that  "they  prescribe  a 
course  of  proceeding  which  meets  all  the 
exacting  constitutional  requirements,  where 
keeping  with  intent  to  sell  Is  the  ground  for 
the  forfeiture.  But  they  are  not  at  all  adapt- 
ed or  suitable  for  chapter  271,  where  no  in- 
tent to  sell  need  be  shown,  and  where  the 
grounds  for  fhe  forfeiture  are  very  different" 
An  examination  of  these  sections  of  Pub.  St. 
c.  100,  shows  that  (section  30),  to  procure  a 


search  warrant  the  oath  or  affirmation  must 
be  that  the  deponents  have  reason  to  believe, 
and  do  believe,  that  liquor  la  kept  In  a  certain 
place,  "and  is  Intended  for  sale  contrary  to 
law,"  or  has  been  brought  Into  a  town  "in 
violation  of  the  provisions  of  section  seven- 
teen" of  Pub.  St  c.  100,  and  the  magistrate 
or  court,  "upon  Its  appearing  that  there  is 
probable  cause  to  believe  said  complaint  to 
be  true,  shall  Issue  a  warrant  of  search." 
The  other  sections  provide  for  the  service  of 
the  warrant,  notice  to  parties,  and  a  hearing; 
and  (section  37),  "if  it  appears  that  the  liquor, 
or  any  part  thereof,  was  at  the  time  of  mak- 
ing the  complaint  owned  or  kept  by  the  per- 
son alleged  therein,  for  the  purpose  of  being 
sold  in  violation  of  law,  the  trial  Justice  or 
court  shall  render  Judgment  that  such  and 
so  much  of  the  liquor  so  seized  as  was  so 
unlawfully  kept,  and  the  vessels  In  which  it 
is  contained,  shall  be  forfeited  to  the  com- 
monwealth." 

It  appears  that  the  whole  foundation  of  the 
proceedings,  end  the  cause  and  ground  of 
forfeiture,  la  that  the  liquors  are  kept  "for 
the  purpose  of  being  sold  in  violation  of  law." 
But  the  cause  and  ground  of  forfeiture  de- 
clared in  St  1897,  c.  271,  is  that  the  liquors 
are  in  the  hands  of  a  common  carrier  for 
transportation  to  a  town  where  certain 
licenses  have  not  been  granted,  and  are  In- 
tended for  delivery  contrary  to  law,  and  the 
proceedings  to  enforce  such  forfeiture.  In- 
cluding the  decree  of  the  court  declaring  It, 
must  be  based  upon  that  ground.  If,  there- 
fore, the  second  section  of  St  1897,  c.  487, 
is  to  be  construed  as  meaning  that  In  every 
respect  these  provisions  of  Pub.  St.  c  100, 
are  to  be  followed,  whether  applicable  or  not 
we  have  an  interpretation  which  Is  not  only 
imconstltutlonal,  but  is  nonsensical.  As  stat- 
ed In  defendant's  brief,  "an  honest  attempt" 
to  apply  the  provisions  "wholly  falls." 

It  Is  to  be  presumed,  however.  In  the  ab- 
sence of  anything  to  the  contrary,  that  the 
legislature  Intended  to  say  only  that  which 
It  had  the  constitutional  right  to  say,  and  no 
statute  will  be  construed  so  as  to  render  it 
unconstitutional  If  there  be  any  constitutional 
interpretation  reasonably  possible.  As  was 
stated  by  Shaw,  0.  J.,  In  Com.  v.  Kimball,  24 
Pick.  366,  370:  "It  Is  unquestionably  a  well- 
settled  rule  of  construction,  applicable  as  well 
to  penal  statutes  as  to  others,  that  when  the 
words  are  not  precise  and  clear,  such  con- 
struction will  be  adopted  as  shall  appear  most 
reasonable,  and  best  suited  to  accomplish  the 
objects  of  the  statute;  and,  where  any  par- 
ticular construction  would  lead  to  an  absurd 
consequence,  it  will  be  presumed  that  some 
exception  or  qualification  was  Intended  by  the 
legislature,  to  avoid  such  conclusion."  Pro- 
ceeding under  this  rule  of  interpretation,  we 
think  that  St  1897  c.  487,  f  2,  may  be  taken 
to  mean  that,  with  the  proper  modification  of 
the  oath  and  adjudication  as  suggested  and 
required  by  the  ground  of  forfeiture,  under 
St  1897,  a  271,  the  general  form  of  ma- 
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cbinery  set  out  in  the  proTlslons  of  Pub.  St. 
c.  100,  for  enforcing  forfeitures.  Is  applicable 
and  It  to  be  followed.  Tbis  Interpretation 
provides  for  the  rights  of  all  parties,  "Is  best 
suited  to  accomplish  the  objects  of  tbe  stat- 
ute," namely,  the  Judicial  declaration  of  the 
forfeiture  incurred  under  St  1807,  c.  271,  ap- 
pears most  reasonable,  violates  no  rule  of 
construction,  and  Is  constitutional.  The  court 
properly  refused  to  give  tbe  eighth  request 
Exceptions  overruled. 


062  Ind.  680) 
HODGES  ▼.  STANDARD  WHEEL  CO.* 
(Supreme  Court  of  Indiana.    Dec.  80,  1808.) 

MASTBa  AMD  SBRVAirr— VlOB  Prikcipau— Fhxov 

BBRVANT— ExPLOrBRS'    IilABIUTT  AOT 

— COKSTKUOTION. 

1.  Plaintiff,  employed  to  grade  and  pile  strips 
tor  wheel  rims  and  do  other  common  labor  in 
defendant's  factory,  was  directed  to  remove 
certain  pieces  of  lumber  which  had  been  cov- 
ered by  the  piled  rims.  The  direction  was  giv- 
en by  one  H.,  employed  to  do  worls  similar  to 
that  done  by  plaintiff,  bat  who  was  occasional- 
ly left  in  charge  of  a  branch  of  the  work  dar- 
ing the  temporary  absence  of  defendant's  fore- 
man, but  wno  was  not  otherwise  vested  with 
anthority.  B.  nndertook  to  assist  plaintiff  in 
removing  the  timber,  bnt  his  neglieence  caused 
the  rims  to  fall  and  injare  plaintiff.  Beld,  that 
as  H.  was  the  fellow  servant  ol  plaintiff,  and 
as  his  negligence  was  the  sole  cause  of  the  in- 
Jury,  defendant  was  not  liable. 

2.  Act  1893,  p.  294,  {  1,  subd.  2,  making  cor- 
porations liable  for  injuries  to  employes  from 
the  negligence  of  any  person  in  the  service  of 
the  corporation  to  whose  order  the  employe 
was  bound  to  conform,  does  not  impose  any 
Uability  for  the  unauthorised  orders  of  one  em- 
ployed to  do  work  similar  to  that  done  by  the 
person  injured,  and  who  was  occasionally  left 
m  charge  of  a  branch  of  the  work  during  the 
temporary  absence  of  the  foreman  thereof,  and 
particularly  where  the  injury  resulted,  not  from 
the  order  to  do  the  work,  but  from  sach  per- 
son's subsequent  negligence  in  assisting  there- 
with. 

Appeal  from  clrcnit  court,  Hancock  coun- 
ty;  C.  G.  Offutt,  Judge. 

Action  for  damages  for  personal  injuries 
by  John  T.  Hodges  against  Standard  Wheel 
Company.  Defendant  had  judgment,  and 
plaintiff  appeals.    Affirmed. 

R.  A.  Black,  Wymond  J.  Beckett,  and  D. 
W.  Howe,  for  appellant  Miller  &  Klam,  for 
appellee^ 

JORDAN,  3.  Appellant  commenced  tbis 
action  in  the  llarion  superior  court  to  re- 
cover damages,  and,  on  his  motion,  the 
venae  was  changed  to  the  Hancock  circuit 
court,  wherein  a  trial  before  a  jury  resulted 
in  a  general  verdict  awarding  him  $5,000, 
and  with  this  verdict  the  jury  returned  an- 
swers to  certain  interrogatories.  Tbe  court, 
on  motion  of  appellee,  rendered  judgment  in 
its  favor  upon  tbe  answers  returned  to  tbe 
Interrogatories,  notwithstanding  tbe  general 
verdict  From  this  judgment  appellant  ap- 
peals, and  the  only  question  presented  for 
our  decision  is.  do  the  facts  found  bj  tbe 
*&«hearlnc  denied.  M  N.  B.  383. 


Jury  in  answer  to  tbe  Interrogatories  entitle 
appellee  to  the  judgment  rendered  in  its 
favor  by  tbe  lower  court,  notwithstanding 
tbe  general  verdict? 

Tbe  action  is  for  personal  injuries  sustain- 
ed by  appellant  while  In  tbe  employ  of  ap- 
pellee, and  the  legal  questions  Involved  are 
those  pertaining  to  master  and  servant  The 
complaint  Is  in  two  paragraphs,  and  the  fol- 
lowing may  be  said  to  be.  In  substance,  tbe 
facts  therein  set  forth:  Appellee  is  a  corpo- 
ration engaged  in  the  city  of  Indianapolis  in 
manufacturing  buggy  and  light  •wagon 
wheels,  and,  among  others,  employed  appel- 
lant to  work  in  ita  factory  in  tbe  labor  of 
assorting  wheel  rims  and  in  doing  other 
work.  It  was  bis  duty,  under  bis  employ- 
ment, to  take  these  rims,  wbidi  consisted  of 
■trips  of  green  hickory  seven  feet  long  and 
two  Inches  square,  and  grade  and  stack  them 
on  their  ends,  in  stalls  prepared  for  that  pur- 
pose, against  the  side  of  tbe  shed  or  build- 
ing belonging  to  tbe  factory.  Over  the  de- 
partment In  which  he  worked  there  was  a 
foreman  employed  by  appellee,  whom  tbe 
latter  bad  invested  with  tlie  authority  to  di- 
rect the  workmen  therein,  where  each  should 
work,  and  what  work  each  should  perform, 
and  tbis  foreman  had  authority  to  employ, 
discharge,  and  keep  the  time  of  tbe  em- 
ployes under  him.  In  one  of  said  stalls 
there  had  been  piled  on  their  ends  some 
heavy  piece*  of  timber  about  4  or  5  feet  long, 
14  inches  wide,  and  4  inches  thick.  On  De- 
cember 24,  1895,  it  Iiecame  necessary  to  move 
these  timbers  in  order  to  secure  more  room 
in  which  to  pile  the  iiickory  rims,  and  appel- 
lant was  directed  by  tbe  foreman  to  remove 
these  pieces  of  timber;  and,  in  order  to  do 
■0,  it  was  necessary  for  him  to  go,  for  a  dis- 
tance of  8  or  8  feet,  between  two  columns  of 
the  whed  rims  which  bad  been  piled  in  the 
shed,  as  heretofore  stated.  These  rims,  on 
the  east  side  of  tbe  shed  or  building,  extend- 
ed out  beyond  the  arms  or  strips  which  had 
been  placed  there  to  support  them,  and  aside 
from  these  arms  there  was  nothing  else  to 
support  the  rims  or  prevent  them  from  fall- 
ing; which  fact  was  known  to  said  foreman, 
bnt  not  known  to  appellant  While  the  lat- 
ter was  engaged  in  removing  tbe  timbers  in 
question,  tbe  foreman  stood  at  the  opening 
of  the  stall,  and  supported  the  projecting 
rims  until  appelant  bad  removed  all  of  the 
timber  except  one  or  two  pieces,  and  it  is 
then  alleged  that  while  tbe  latter  was  bend- 
ing over,  with  his  back  towards  tbe  pile  of 
rims,  the  foreman  negligently  released  and 
abandoned  his  said  support,  and  by  reason 
thereof,  and  without  any  fault  or  negligence 
on  the  part  of  the  appellant  a  large  number  ' 
of  tbe  rims  fell  on  appellant's  back  and  In- 
jured him  as  alleged.  The  second  paragraph 
is  substantially  the  same  as  the  first,  except 
there  is  an  attempt  made  to  base  it  on  the 
second  subdivision  of  section  1  of  an  act  ot 
the  legislature  regulating  the  llnbllity  of  rail- 
roads   and    other    corporatlona,     approved 
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March  4,  1893  (Acts  1803,  p.  294).  Neither 
of  these  paragraphs  was  demurred  to  In  the 
lower  court,  and,  while  we  do  not  and  need 
not  pass  upon  their  sufficiency  to  constitute 
a  cause  of  action,  that,  at  least,  may  be  said 
to  be  questionable. 

Both  paragraphs  of  the  complaint  apparent- 
ly proceed  upon  the  tlieorythat  the  accident 
in  question  was  due  to  the  alleged  negligence 
of  appellee's  foreman  In  releasing  his  hold 
upon  the  wheel  rims,  by  reason  of  which 
they  fell  upon  appellant  The  facts  material 
to  thoiquestion  herein  involved,  as  disclosed  by 
the  answers  returned  by  the  Jury  to  the  In- 
terrogatories, in  substance  are  as  follows:  Ap- 
pellee is  a  corporation  engaged  in  the  business 
of  manufacturing  parts  of  buggy  and  wagon 
wheels.  Appellant  had  been  in  Its  employ  as 
a  common  laborer,  doing  various  luiuds  of 
work,  for  about  seven  years  prior  to  the  ac- 
cident. About  18  months  before  he  was  In- 
jured he  was  transferred  to  the  saw  room 
of  appellee's  factory,  and  there  was  engaged 
in  assorting  and  grading  strips  for  wheel 
rims,  and  this,- in  the  main,  was  the  only  kind 
of  work  which  he  performed;  but,  under  his 
employment,  he  was  liable  to  be  assigned  to 
any  common  labor  necessary  to  be  done  about 
the  factory.  The  wheel  rims  were  sawed 
from  green  hickory  lumber,  and  were  about 
1%  by  1%  inches  square,  and  from  6  to  7 
feet  long;  and  these  rims  were  ricked  In 
stalls,  being  kept  separate  by  projecting  arms 
and  pieces  of  timber  dividing  the  space  along 
the  building  into  stalls  which  were  about  4 
or  5  feet  wide.  The  pieces  of  lumber  dividing 
the  stalls  were  6  feet  above  the  ground,  and 
projected  from  the  wall  about  4  feet  The 
wheel  rims  were  ordinarily  removed  from  the 
stalls,  where  the  graders  placed  them,  within 
a  few  days.  Some  time  before  the  accident 
several  pieces  of  pine  lumber,  about  6  by  6 
inches  In  size  and  6  feet  long,  were  placed 
against  the  rims  which  bad  been  previously 
piled,  and,  during  the  day  of  the  accident, 
these  pieces  of  pine  lumber  were  covered  over 
with  other  rims.  One  Hosier  was  the  general 
manager  of  appellee's  factory,  and  was  usu- 
ally present,  superintending  the  work.  Under 
Rosier  there  were  some  eight  foremen  in 
charge  of  different  parts  of  the  work  being 
done  In  the  factory.  A  Mr.  Saulsbury  was 
one  of  these  foremen,  and  be  was  in  charge 
of  the  saw  room  where  appellant  worked,  and 
superintended  the  work  in  the  saw  room  and 
in  the  yard  adjoining  thereto.  Saulsbury  had 
authority  to  employ  and  discharge  employes 
under  him,  and  he  was  usually  in  the  saw 
room  and  about  the  premises  in  the  yard  near 
_  thereto  several  times  during  a  day.  Gener- 
"  ally,  about  seven  men  were  employed  in  the 
saw  room;  two  or  three  operated  the  saws, 
one  was  engaged  in  bringing  material  from 
the  yards  to  the  saws,  and  two  or  three  were 
engaged  in  assorting  and  grading  the  rims 
after  they  were  sawed.  One  of  the  seven 
men  working  along  with  appellant  in  the  saw 
room  was  named  Huey,  and  be  worked  as 


a  grader  and  assorter  of  the  strips  and  rims, 
and.  In  addition  to  this  work,  it  was  also  nis 
duty  to  file  the  saws,  and  he  had  been  so  en- 
gaged about  two  months  prior  to  the  avtU 
dent.  Huey,  in  like  manner  as  his  associntee. 
received  Instructions  In  regard  to  his  work 
from  Saulsbury,  the  foreman,  and  he  had  no 
authority  to  either  employ  or  discbarge  any 
of  the  men  worldng  with  him,  and  had  no 
authority  to  permanently  transfer  employes 
from  one  kind  of  work  to  another.  In  the 
absence,  temixirarily,  of  the  foreman  from  the 
saw  room,  Huey,  under  instructions  given  him 
by  the  said  foreman,  was  authorized  to  give 
directions  in  regard  to  bringing  material  from 
the  saw  room,  and  to  direct  the  men  em- 
ployed with  him  in  the  room  in  respect  to  the 
details  of  the  work  being  done  during  the 
time  that  Saulsbury,  the  foreman,  was  tem- 
porarily absent  in  other  parts  of  the  prem- 
ises, and  the  foreman  bad  directed  the  men 
to  receive  instructions  from  Huey  in  his  al)- 
sence;  but  no  one  having  any  connection  with 
appellee,  except  Saulsbury,  had  given  Huey 
any  authority.  At  the  time  appellant  was 
transferred  to  work  in  the  saw  room,  Sauls- 
bury Informed  him  that  he  would  be  under 
the  supervision  of  Huey,  and  that  he  should 
obey  the  Instructions  of  the  latter  In  matters 
pertaining  to  bis  work  in  the  saw  room.  On 
the  morning  of  the  accident,  Huey  told  ap- 
pellant that  It  would  benecessary  to  remove  the 
pieces  of  pine  lumber  in  question  from  where 
they  had  been  previously  placed,  as  one  of  the 
carpenters  required  their  use;  and  he  then 
directed  appellant  who  at  the  time  was  en- 
gaged In  assorting  strips  in  the  saw  room, 
to  go  to  the  north  side  of  said  room,  and  re- 
move the  pieces  of  pine  lumber;  and,  in  giv- 
ing this  direction  or  order,  Huey  was  acting 
under  the  authority  given  'him,  as  before 
stated,  by  Saulsbury,  the  foreman,  but  the 
latter  was  not  present  when  this  direction  was 
given  by  Huey  to  appellant  The  work  of 
moving  this  pine  lumber  was  not  a  proper 
part  of  the  work  of  the  graders  or  sorters, 
and  Huey  ought  to  have  called  upon  Sauls- 
bury, the  foreman,  to  send  other  men  to  do 
such  work.  Appellant  at  first  refused  to  do 
this  work,  but  Huey  threatened  to  report  him 
to  the  office  unless  be  did.  Huey  and  appel- 
lant then  went  to  work  together  to  remove  the 
pine  pieces.  Huey  partly  uncovered  these 
pieces  by  removing  a  part  of  the  rims  which 
were  on  top  of  them,  but  did  not  remove  all 
of  them  before  appellant  went  Into  the  stall. 
When  appellant  went  into  the  stall  to  remove 
the  pine  lumber,  Huey  told  him  that  he  would 
stand  at  the  mouth  of  the  stall,  and  hold  the 
slats  or  rims  so  as  to  prevent  them  from  fall- 
ing, and  appellant  relied  upon  what  Huey  said 
in  this  respect.  Huey  stood  at  the  mouth  of 
tlie  stalls,  holding  the  slats  or  rims,  when  ap- 
pellant entered  the  stall,  and  continued  to  stand 
there  until  the  latter  had  removed  and  de- 
posited in  the  yard  five  or  more  of  the  pine 
pieces,  and  had  returned  to  the  stall,  .^fter 
appellant's  return  to  the  stall,  he  took  hold  of 
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a  piece  of  pine  lumber,  and  was  trying  to 
move  It,  and,  while  so  doing,  Huey,  without 
notifying  appellant  of  his  Intentions,  released 
his  hold  upon  the  rims,  and  went  out  of  the 
building  into  the  yard,  leaTlng  the  rims  un- 
supported, by  reason  of  which  they  fell  upon 
appeUant  while  he  was  In  the  act  of  removing 
the  piece  of  pine  lumber,  and  caused  the  se- 
vere injury  of  which  he  complains. 

Appellant,  at  the  time  of  the  accident,  as 
the  Jury  find,  was  acting  as  a  reasonably 
prudent  man,  but  Huey  was  not  so  acting. 
No  officer,  agent,  or  employe  of  the  appellee, 
and  no  one  except  Huey,  had  anything  to  do 
with  the  accident  to  appellant;  and  the  Jury 
further  find  that  the  place  where  appellant 
was  at  work  when  the  accident  occurred  was 
not  a  dangerous  one  in  which  to  do  work,  If 
Huey  had  continued  to  hold  the  rims  or  slats 
as  he  was  doing.  Under  the  averments  of 
the  complaint,  the  foreman  or  agent  of  appel- 
lee therein  mentioned,  to  whom  the  negli- 
gence causing  the  accident  to  appeUant  was 
Imputed,  is  alleged  to  have  been  Invested 
with  the  powers  or  duties  of  a  vice  principal 
In  the  department  over  which  he  exercised 
superintendence.  He  bad,  it  Is  alleged  In  the 
complaint,  authority  to  employ  and  discharge 
the  men  who  were  under  him  as  employes  of 
appellee.  The  facts  disclosed  by  the  answers 
to  the  Interrogatories  present  a  case  mate- 
rially different  from  the  one  set  forth  In  the 
complaint  Huey,  to  whom  the  negligence, 
under  the  facts  disclosed  by  the  Interrogato- 
ries, Is  Imputed,  Is  expressly  shown,  by  the 
facta,  not  to  have  had  any  such  power  which 
authorized  him  to  employ  or  discharge  any  of 
appellant's  employes.  If  it  can  be  said  that 
he  occupied  a  position  higher  than  that  of  a 
fellow  servant,  it  was  because  the  foreman, 
Saulsbury,  would  leave  him  In  charge  of  the 
work  in  which  he  and  his  associates  were  en- 
gaged when  he  (the  foreman)  was  temporari- 
ly absent  In  other  parts  of  the  premises.  Re- 
duced to  a  simple  question,  the  facts  show 
that  Huey  was  the  sole  cause  of  the  accident 
by  which  appellant  was  Injured;  or,  In  other 
words,  the  negligence  of  appellee,  if  any,  eon- 
•Isted  alone  in  the  act  of  Huey  releasing  his 
hold  upon  the  rims,  under  the  circumstances, 
as  he  did,  at  the  time  appellant  was  engaged 
in  removing  the  pieces  of  pine  lumber.  Nei- 
ther the  facts  alleged  in  the  complaint  nor 
those  revealed  by  the  special  findings  of  the 
Jury  go  to  show  that  the  place  where  appel- 
lant was  at  work,  at  the  time  he  sustained 
his  injury,,  was  unsafe  or  dangerous,  and  the 
Jury  expressly  find  that  it  was  not,  except 
as  It  may  have  been  rendered  dangerous 
from  the  fact  alone  that  Huey  withdrew  the 
support  he  was  giving  to  the  rick  of  rims  by 
means  of  holding  bis  bands  against  the  same. 
That  appellee  did  not  owe  to  appellant,  as  its 
employ^,  under  the  circumstances,  the  legal 
duty  to  support  the  rims  in  question  by  the 
hands  of  some  one  of  Its  agents  or  represen- 
tatives. In  the  manner  as  Huey  was  doing 
Just  previous  to  the  accident,  is  certainly  evi- 


dent. If  It  could  be  said  to  be  charged  with 
that  duty,  then  every  corporation  engaged  In 
the  same  line  of  business  as  It  was  would,  in 
legal  contemplation,  be  required  to  be  pres- 
ent at  all  times  and  places  at  Its  factory 
when  lumber,  timber,  or  Iron  or  other  heavy 
material  of  like  character  was  being  handled 
or  moved  by  some  of  its  employes,  and  by 
the  hands  of  such  agent  or  representative 
prevent  such  Iron,  timber,  or  lumber,  or  oth- 
er material  connected  therewith,  from  slip- 
ping and  falling  upon  said  employes,  and 
thereby  injuring  them.  Huey,  in  lending  the 
support  which  he  did  to  the  pile  of  rims  in 
question,  at  the  time. he  and  appellant  were 
engaged  in  removing  the  pine  lumber,  in  no 
sense  can  be  said  to  have  been  a  representa- 
tive of  the  appellee.  Intrusted  with  the  duty 
of  seeing  that  the  place  where  appellant  was 
working  at  the  time  of  the  accident  was  safe. 
He  and  appellant  were  associated  together 
as  employes  engaged  In  the  same  common 
service,  that  of  assorting  and  grading  the 
strips  or  rims  after  they  were  sawed,  and  he 
was  nothing  more  or  less  than  one  of  appel- 
lant's fellow  servants.  Certainly,  in  the  as- 
sistance which  he  lent  to  appellant  while  the 
latter  was  removing  the  pine  lumber,  by  sup- 
IKtrting  the  pile  of  wheel  rims  with  which 
the  lumber  was  connected,  be  was  acting 
solely  as  fellow  servant,  and  not  as  a  repre- 
sentative of  appellant's  master.  If  it  could 
be  said,  upon  any  view  of  the  case,  under  the 
circumstances,  that  he  was  of  a  higher  rank 
than  appellant,  still  ft  must  be  true  that  his 
act,  to  which  appellant  attributes  his  inju- 
ries, was  that  of  a  fellow  servant;  for  it  Is 
true  that  even  an  agent  or  representative  of 
a  high  rank  may,  at  the  time  an  act  Is  done, 
be  a  fellow  servant  of  an  employ^  who  occu- 
pies a  subordinate  position.  Car  Oo.  v.  Park- 
er, 100  Ind.  181;  Taylor  v.  Ballroad  Co.,  121 
Ind.  124,  22  N.  B.  876. 

The  facts  returned  by  the  Jury  clearly  show 
that  the  act  or  omission  of  Huey,  resulting  ° 
In  the  injury  to  appellant,  did  not  involve  a 
duty  which  the  master  owes  to  his  servant 
The  negligence,  if  any,  Is  shown  to  have  been 
that  solely  of  a  fellow  servant  and  the  rule 
of  the  common  law  must  control,  and  pre- 
cludes a  recovery.  Appellant  therefore,  was 
not  entitled  to  be  awarded  a  Judgment  upon 
the  general  verdict.  The  following  decisions 
fully  support  this  conclusion:  Drlnkout  v. 
Machine  Works,  90  Ind.  423;  Oar  Co.  v.  Park- 
er, supra;  Coke  Co.  v.  Peterson,  136  Ind. 
3»8,  35  N.  E.  7;  Justice  v.  Pennsylvania  Co., 
130  Ind.  321,  30  N.  E.  303;  Robertson  v.  Rail- 
road Co.,  146  Ind.  486,  45  N.  E.  655,  and  cases 
there  cited;  Pelrce  v.  Oliver,  18  Ind.  App.  87, 
47  N.  E.  485;  Lime  Oo.  v.  Chastain,  9  Ind. 
App.  453,  36  N.  E.  910. 

The  facts  revealed  by  the  answers  to  the 
interrogatories,  when  stripped  of  conclusions 
and  assumptions,  as  they  must  be,  clearly 
show,  also,  that  appellant  is  not  entitied  to 
recover  under  subdivision  2  of  section  1  of 
the  employers'   liability  act  of  1803,   supra 
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That  part  of  sectloii  1  of  the  act,  necessary 
to  tbe  consideration  of  the  gnestlon  as  here 
Involved,  provides  as  follows:  "That  every 
railroad  or  other  corporation,  except  munici- 
pal, operating  In  this  state,  shall  be  liable  in 
damages  for  personal  injury  suffered  by  any 
employe  while  In  its  service,  the  employe  so 
Injured  being  In  the  exercise  of  due  care  and 
diligence;  in  the  following  cases:  •  •  • 
Second.  Where  such  Injury  resulted  from  the 
negligence  of  any  person  In  the  service  of 
such  corporation,  to  whose  order  or  direction 
the  injured  employe  at  the  time  of  the  injury 
was  bound  to  conform,  and  did  conform." 
Counsel  for  appellee  assail  the  validity  of  this 
act  so  far  as  It  relates  to  corporations  other 
than  railroads;  but  under  Its  provisions,  as 
the  facts  disclose,  appellant  Is  not  entitled  to 
a  recovery,  and  Its  constitutional  validity 
may  therefore  be  dismissed  without  consid- 
eration. The  facts  certainly  show  that  Huey, 
in  the  position  which  he  occupied  In  the  serv- 
ice of  appellee,  was  not  a  person,  contem- 
plated by  the  statute,  to  whose  orders  appel- 
lant was  bound  to  conform  or  yield  obedience. 
He  was  but  a  fellow  servant,  engaged  in  the 
same  common  labor  with  appellant,  and  In 
no  manner  was  he  the  representative  of  the 
appellee  In  giving  the  orders  or  directions  to 
appellant  which  he  did.  It  Is  shown  that  he 
had  no  more  authority  to  speak  or  give  di- 
rections for  his  master  than  had  appellant. 
The  mere  fact  that  Saulsbury,  his  foreman, 
may  have  temporarily  left  him  In  charge  of 
the  work  In  the  saw  room,  did  not  Invest 
him  with  the  powers  of  such  foreman,  nor 
put  him  In  a  position,  at  the  time,  to  be  the 
representative  of  appellee,  so  as  to  require 
his  associates,  engaged  with  him  in  the  same 
labor,  to  conform  to  his  orders.  If  Sauls- 
bury,  the  foreman,  could  in  this  manner, 
without  any  authority,  expressed  or  implied, 
from  appellee,  delegate  the  powers  which  he 
possessed  to  Huey,  then  the  former  might  se- 
lect any  person  In  his  place  or  stead  to  repre- 
sent his  master  or  principal,  and  thereby  ren- 
der the  latter  liable  for  the  acts  or  orders  of 
such  person.  This,  It  Is  evident  under  the 
circumstances,  he  could  not  legally  do.  It 
Is  a  general  rule  of  the  law  that  the  agent 
or  representative  of  another,  in  the  absence 
of  authority,  expressed  or  implied,  from  the 
latter,  cannot  delegate  his  powers  or  confer 
them  upon  another.  Where  the  duties  which 
be  has  been  selected  to  discharge  require  the 
exercise  of  skill.  Judgment,  or  discretion,  the 
reasons  why  he  may  not  delegate  his  power 
or  authority  are  obvious.  The  trust  and  con- 
fidence reposed  in  him  by  his  principal  is  per- 
sonal to  him,  and,  without  authority,  he  is 
not  permitted  to  transfer  it  to  another,  whose 
ability.  Judgment,  or  discretion  might  not  be 
known  to  the  principal,  or.  If  known,  the  lat- 
ter might  not  select  him  as  his  representative 
or  agent  Story,  Ag.  (9th  Ed.)  f  13;  Mechem, 
Ag.  §§  185,  186.  In  fact  the  Jury  find  that 
Huey  ought  to  have  called  upon  Saulsbury, 
the  foreman,  to  send  other  men  to  do  the 


work  which  aK)eUant  was  directed  to  do, 
and  in  which  he  was  engaged  at  the  time  of 
the  accident  The  statute  in  question  cer- 
tainly intends  that,  where  the  Injury  results 
from  the  negligence  of  a  person  hi  the  serv- 
ice of  a  corporation,  such  person  must  be  one 
who  Is,  by  it  at  least,  expressly  or  Impliedly 
authorized  to  give  the  order  or  directitm,  and 
thereby  require  the  employe  to  obey.  If  be 
is  not,  then,  in  a  legal  sense,  the  employd  is 
not  bound  to  conform  to  his  order.  Huey,  as 
we  have  seen.  Is  shown  by  the  facts  not  to 
have  been  invested  with  this  power  or  author- 
ity by  appellee,  and  consequently  was  not  the 
person  whom  the  statute  contemplated  as  the 
one  to  whose  orders  appellant  was  bound  to 
conform.  This  interpretation  finds  support 
In  the  general  scope  of  the  statute,  and,  as 
the  act  Is  In  derogation  of  the  common  law, 
it  must  be  strictiy  construed. 

But,  conceding  that  Huey  was  such  a  per- 
son at  the  time  be  directed  appellant  to  re- 
move the  pine  Inmber,  the  negligence  hi  ques- 
tion Is  shown  not  to  have  resulted  in  any 
manner  from  the  order  which  was  given  to 
appellant,  but  resulted  wholly  by  reason  of 
the  negligence  of.  Huey  in  bis  failure  to  con- 
tinue to  support  the  rims  by  means  of  his 
bands.  This  negligence  of  Huey's,  occurring 
subsequent  to  the  giving  of  the  order,  when 
he  may  be  said  to  have  been  engaged  In  as- 
sisting appellant  to  remove  the  pine  pieces, 
is  not  a  negligence  for  which  appellee  Is 
liable,  within  the  meaning  and  intent  of  the 
second  subdivision  of  section  1.  The  follow- 
ing cases,  some  of  them  dlrectiy  and  others 
by  analogy,  support  the  construction  which 
we  give  to  the  statute:  Railway  Co.  v.  Little, 
149  Ind.  167,  48  N.  E.  862;  Dixon  v.  Tele- 
graph Co.,  68  Fed.  630;  aty  Council  v.  Har- 
ris, 101  Ala.  664,  14  South.  357;  Dantzler  v. 
Iron  Co.  (Ala.)  14  South.  10;  Lundberg  ▼. 
Shevlln-Carpenter  Co.,  68  MUm.  135,  70  N. 
W.  1078;  O'Connor  v.  Xeal,  153  Mass.  281, 
26  N.  E.  857;  Howard  v.  Bennett,  58  Law  J. 
Q.  B.  129;  Wright  v.  Wallis,  3  Times  Law 
Rep.  779;  Kellard  v.  Rooke,  57  Law  J.  Q.  B. 
599;  Gibbs  v.  Railway  Co.,  53  Law  J.  Q.  B. 
543;  Burns  v.  Washburn,  160  Mass.  457,  36 
N.  B.  199.  To  place  the  construction  upon 
the  statute  which  counsel  for  appellant  con- 
tend, and  thereby  hold  appellee  liable,  under 
the  circumstances,  for  the  negligence  of 
Huey,  would  result  in  subjecting  to  liability 
every  corporation  in  the  state  for  the  Injury 
sustained  by  one  of  Its  employes  through  the 
negligence  of  a  fellow  servant,  having  no 
greater  power  or  authority  than  bad  the  In- 
jured employe.  Upon  any  view  of  the  case, 
the  facts  found  by  the  Jury  In  their  answer 
to  the  Interrogatories  are  wholly  Incompatible 
with  the  right  of  appellant  to  a  Judgment  on 
the  general  verdict,  and  by  a  well-settled 
rule,  under  the  circumstances,  the  latter  must 
yield  to  the  facts  as  specially  found  by  the 
Jury,  and  the  trial  court  did  not  err  in  ren- 
dering Judgment  on  appellee's  motion  in  Its 
favor.     Judgment  a£Qrmed. 
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ROWND  at  «1.  T.  STATE  et  al. 

(Supreme  Court  of  Indiana.    Dec.  80,  1888.) 

Fbaudclbst  Convetasces— Bcketibs — Appeal  — 
Keview — Hebbaking, 

1.  Where  one  of  two  sureties  secured  from 
his  principal  notes  and  a  mortgage  to  both  sure- 
ties jointly,  either  knowing  that  the  mortgage 
was  intended  to  defraud  creditors,  or  partici- 
pating in  such  fraudulent  intent,  the  other  sure- 
ty, in  accepting  the  same,  takes  the  mortgage 
with  all  the  infirmities  affecting  it  in  the  hands 
of  his  co-sorety,  though  he  might,  by  paying 
the_  debt  for  which  they  were  sureties,  alone 
maintain  an  action  against  their  principal, 

2.  A  rehearing  will  not  be  granted  in  order 
that  either  party  may  file  additional  briefs,  or 
ask  for  an  oral  argument. 

3.  Reqnests  for  time  to  file  additional  briefs, 
and  for  an  oral  argument,  must  be  seasonably 
made. 

4.  That  the  clerk  of  the  snpreme  court  may 
hare  expressed  an  opinion  as  to  when  a  case 
would  be  decided,  or  that  the  parties  were  ne- 
gotiating as  to  a  compromise,  is  no  excuse  for  a, 
failure  to  make  application  for  time  to  file  ad- 
ditional briefs,  and  for  an  oral  argument,  be- 
fore the  cause  is  decided. 

Petition  for  a  rehearing.   Petition  oTermled. 
For  former  opinion,  Bee  SI  N.  K.  tfl4. 

PBK  CURIAM.  AppeUant  Gray  alone  has 
filed  a  petition  for  a  rehearing.  The  only 
qnestlonB  dlscnsEed  In  the  brief  on  petition 
for  rehearing  is  that  the  evidence  does  not 
sustain  the  finding  of  the  trial  court  against 
Rownd  and  Gray.  It  Is  Insisted  that  appel- 
lant Gray,  under  the  evidence,  does  not  "stand 
in  precisely  the  same  condition  as  Uownd." 
Rownd  and  Gray  were  secured  by  the  same 
chattel  mortgage,  executed  to  them  jointly, 
and  the  notes  secured  thereby  were  payable 
to  them  Jointly.  It  Is  true  that  Mr.  Uray  bad 
no  knowledge  of  the  execution  of  the  notes 
and  chattel  mortgage  until  after  the  mort- 
gage was  recorded;  but.  In  the  acceptance  of 
said  mortgage  and  notes,  Kownd  acted  for 
both,  and  was  the  agent  of  Uray,  and  notice 
and  participation  In  the  fraudulent  purpose 
of  Rownd  was  notice  and  participation  by 
Gray.  When  Gray  accepted  the  benefit 'of 
the  mortgage,  the  result  of  the  meeting  and 
arrangement  with  Patton,  he  accepted  it  char- 
ged with  all  the  Infirmities  affecting  it  In  the 
hands  of  Rownd.  The  fact  that  the  notes 
secured  by  the  mortgage  were  executed  to 
Rownd  and  Gray  on  account  of  their  liabil- 
ity aa  the  sureties  for  Patton,  which  they 
might  not  be  compelled  to  pay,  or  that.  If 
Gray  paid  the  Indebtedness  for  which  they 
were  sureties,  he  alone  could  maintain  an  ac- 
tion against  Patton,  does  not  change  the  rule. 
If  the  mortgage  secured  notes  payable  to 
Gray  alone,  the  rule  would  be  the  same,  be- 
cause, whenever  any  person  accepts  the  ben- 
efits of  a  contract  made  by  another  as  his 
agent,  be  Is  charged  with  every  Infirmity  that 
would  affect  the  contract  against  the  agent 
If  the  agent  had  been  acting  and  contracting 
for  himself  and  In  his  own  name. 

It  is  also  Insisted  that  there  can  be  no  pos- 
sible ground  for  holding  that  the  evidence 


discloses  any  frandulent  purpose  and  conduct 
on  the  part  of  appellant  Gray  that  In  an; 
way  distinguishes  his  security  from  that  of 
the  Munds  National  Bank,  which  the  trial 
court  held  good.  The  mortgage  executed  to 
the  Muncls  National  Bank  Is  not  called  lu 
question  by  any  assignment  of  error  in  this 
court,  nor  Is  that  question  before  us  for  de- 
cision. It  Is  not  proper,  therefore,  for  us  to 
determine  whether  or  not  the  trial  court  erred 
In  finding  In  favor  of  said  bank.  The  admis- 
sion by  appellant  that  the  finding  In  favor  of 
the  bank  was  correct  does  not  authorize  or 
require  this  court  to  adjudge  that  therefore 
the  finding  against  said  appellant  was  erro- 
neous. 

'  Other  matters  are  set  up  In  the  petition  for 
a  rehearing,  but  they  are  not  discussed  In  the 
brief.  It  may  be  suggested,  however,  that  a 
rehearing  will  not  be  granted  In  order  that 
either  an  appellant  or  appellee  may  file  ad- 
ditional briefs,  or  to  enable  any  party  to  ask 
for  an  oral  argument.  Requests  for  time  to 
file  additional  briefs,  and  for  an  oral  argu- 
ment, must  be  seasonably  made;  and,  If  so 
made,  the  court  will  grant  or  refuse  such  re- 
quests as  the  facts  In  each  case  may  seem 
to  require.  The  fact  that  the  clerk  of  this 
court  may  have  expressed  an  opinion  as  to 
when  a  case  would  or  would  not  be  decided, 
or  that  the  parties  were  negotiating  as  to  a 
compromise  of  the  cause.  Is  no  excuse  for  a 
failure  to  make  such  applications  before  the 
decision  of  the  cause. 

After  a  careful  review  of  the  evidence,  we 
are  satisfied  that  the  rule  that  this  court  can- 
not reverse  a  cause  upon  the  weight  of  the 
evidence  Is  clearly  applicable  to  this  case. 
The  petition  Is  therefore  overruled. 


(162  Ind.  56) 
FRAIN  et  al.  v.  BURGETT  et  al. 
(Supreme  Court  of  Indiana.    Dec.  30,  1898.) 
Intehest  op  Wipe— Pbopsbtt  Acqiiikeu  sr  Hus- 
band—Estoppel— Plea  d  i  no. 

1.  Under  Bums'  Rev.  St.  1884,  S  2652  (Rev. 
St.  1881,  i  2491),  providing  that  a  surriving 
wife  is  entitled  to  one-third  of  nil  the  real  es- 
tate of  which  her  husband  may  have  been  seised 
in  fee  simple  at  any  time  during  marriage,  and 
in  the  conveyance  of  which  she  may  not  have 
joined,  and  also  of  all  lands  in  which  he  had  an 
equitable  interest  at  the  time  of  his  death,  the 
wife's  interest  attaches  at  the  time  of  the  hus- 
band's seisin,  and  is  not  an  incumbrance,  but 
an  interest  in  the  land  itself. 

2.  Matters  creating  an  estoppel  must  be  spe- 
cially pleaded. 

McCabe,  J.,  diasenting. 

On  petition  for  rehearing.    Denied. 
For  former  report,  see  50  N.  E.  873. 

JORDAN,  J.  Counsel  for  appellees,  in  their 
brief  filed  In  support  of  the  petition  for  re- 
hearing, have  very  elaborately  and  ably  pre- 
sented their  views  adverse  to  the  holding  In 
this  case  at  the  former  bearing,  which  was 
to  the  effect  that  George  Frain,  husband  of 
appellant  Catharine  Fraln,  was  seised  in  fee 
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of  the  real  estate  In  controversy  by  relation 
back  of  the  title  to  him  fr<Mn  Gwin,  bis  im- 
mediate grantor,  when  the  latter  acquired 
title  to  the  land  by  conveyance  from  the 'canal 
trustees,  and  that  the  inchoate  interest  given 
to  appellant  by  the  statute  attached  to  the 
realty  by  virtue  of  such  seisin  on  the  part 
of  her  husband,  and,  as  she  was  not  made  a 
party  to  the  foreclosure  of  the  mortgage  In 
question,  her  equity  of  redemption  had  not 
been  barred.  At  the  earnest  solicitation  of 
appellees*  learned  counsel,  we  have  again 
given  the  questions  involved  a  careful  con- 
sideration in  the  light  of  the  authorities,  and 
are  confirmed  that  the  conclusion  reached  in 
the  original  opinion  is  correct.  At  the  time 
Miller,  who  appears  to  have  been  the  holder 
of  the  mortgage  executed  by  George  Fraln, 
instituted  the  action  against  him,  the  latter 
was  Invested  with  the  equitable  title  only; 
the  legal  title  to  the  lands  at  the  time  being, 
as  we  have  seen,  still  in  the  canal  trustees. 
After  the  rendition  of  the  judgment  in  that 
action,  and  some  11  days  before  the  purchase 
of  the  land'  by  Hays  at  the  sheriffs  sale 
under  the  foreclosure  decree,  the  canal  trus- 
tees conveyed  the  land  to  Gwin.  It  is  mani- 
fest, we  think,  that  whatever  legal  title  Hays, 
the  purchaser  at  the  sheriff's  sale,  obtained 
to  the  land,  came  to  him  under  his  said  pur- 
chase, by  virtue  of  the  after-acquired  title  by 
Gwin  through  the  conveyance  of  the  canal 
trustees,  which  conveyance,  as  held,  in  effect 
served  to  transfer  the  real  estate  in  fee  to 
Frain,  the  mortgagor,  through  Gwin,  by 
virtpe  of  the  latter's  conveyance  of  April  1, 
1856.  It  must  also  follow,  per  force  of  the 
authorities  cited  in  the  original  opinion,  that 
when  the  legal  effect  or  operation  of  the  con- 
veyance by  the  trustees  to  Gwin,  under  the 
circumstances  in  the  case,  is  considered,  the 
result  must  be  the  same,  so  far  as  appellant's 
inchoate  Interest  is  concerned,  as  though  her 
husband  had  been  actually  invested  with  the 
legal  title  to  the  land  under  or  by  the  war- 
ranty deed  executed  by  Gwin  to  him.  Coun- 
sel for  appellees  are  mistaken  in  their  asser- 
tion that  appellant  acquired  her  interest  in 
one-third  of  the  land  In  dispute  through  her 
husband.  Under  section  2491,  Rev.  St.  1881 
(secOon  2652.  Burns'  Rev.  St.  1894).  a  wife 
cannot  be  said  to  take  the  Interest  given  her 
under  Its  provisions  through  her  husband. 
She  takes  it,  it  is  true,  through  the  same  title 
that  he  does,  incumbered  with  and  subject 
to  the  same  liens,  infirmities,  and  liabilities 
as  Is  his  title.  Her  right  or  interest  in  the 
lands  begins  with  bis  seisin  during  coverture, 
and  it  attaches  as  an  incident  to  such  seisin, 
and  it  cannot  be  defeated  or  devested  through 
any  charge  or  conveyance  made  by  him,  un- 
less the  wife  Joins  therein.  Grissom  v. 
.Moore,  106  Ind.  296,  6  N.  B.  629.  This  In- 
choate right  of , the  wife,  under  our  statutes. 
Is  considered,  not  in  the  nature  of  an  in- 
cumbrance, but  as  an  interest  or  estate  in  the 
land  itself,  and  is  unlike  that  of  the  right  of 
dower,  for  there  is  no  reversionary  interest 


In  the  persbn  who  claims  through  the  bus- 
band.  Bever  v.  North,  107  Ind.  544,  8  N. 
E.  576.  She  acquires  this  interest,  not  as 
an  heir,  but  by  virtue  of  her  marital  rights. 
Where  a  husband  is  seised  in  fee  of  lands  at 
any  time  during  his  marriage,  and  his  title 
is  devested  by  means  of  an  incumbrance 
or  conveyance  made  by  him  in  which  bis 
wife  did  not  Join,  the  latter,  at  his  death, 
under  section  2491  (section  2562),  supra.  Is 
deemed  as  taking  her  interest  therein  as  a 
purchaser  for  value,  for  marriage  Is  the  high- 
est consideration  known  to  the  law.  Rich- 
ardson V.  Schultz,  98  Ind.  429;  Bookont  v. 
Bookout,  150  Ind.  63,  49  N.  E.  824. 

It  Is  ^rne'stly  Insisted  by  counsel  for  ai>- 
pellees  that,  at  the  time  the  mortgage  was 
foreclosed,  George  Frain,  husband  of  appel- 
lant, was  the  only  person,  as  they  insist, 
who  had  any  interest  In  the  mortgaged  premi- 
ses, and  inasmuch  as  appellant's  interest  had 
not  attached  at  the  time  of  the  foreclosure, 
and  as  she  claims  through  her  husband,  her 
right  to  redeem  Is  barred  by  the  foreclosure 
decree,  by  reason  of  bis  being  a  party  there- 
to. But,  as  heretofore  said,  it  is  not  true 
that  appellant  must  be  held  to  claim  her 
interest  in  the  land  through  her  husband. 
Neither  does  she  profess  to  so  claim  it.  Nei- 
ther is  it  true  that  her  husband  at  that  time  was 
the  only  one  interested  in  the  mortgaged 
premises.  The  legal  title  thereto  at  tbat 
time,  as  we  have  seen,  was  in  the  caital  trus- 
tees, and  they  were  not  made  parties  to  the 
action.  The  holder  of  the  mortgage  appar- 
ently instituted  and  prosecuted  his  action  to 
foreclose  the  same  upon  the  theory  that 
George  Frain  was  the  only  necessary  or 
proper  party  defendant,  and  It  may  be  said, 
under  the  circumstances,  that  the  mortgage 
was  not  actually  foreclosed  against  any  one, 
at  that  time,  who  was  invested  with  the 
legal  title  to  the  land.  Appellant's  husband, 
at  the  time  of  the  foreclosure  proceedings, 
for  aught  appearing  to  the  contrary,  under 
the  facts,  did  have  a  present  right  to  become 
actually  seised  in  fee  of  the  land  in  contro- 
versy, and  upon  such  seisin  the  interest  of 
his  wife  would  thereby  attach;  and  this  fact 
certainly  put  the  wife  in  a  position  of  having 
such  an  interest  in  the  land  as  would  render 
her  a  proper  party,  at  least,  to  the  foreclosure 
suit,  in  order  that  she  might  be  bound  there- 
by m  the  event  her  husband  became  actually 
seised  of  the  land  hi  fee,  as  he  did  by  virtue 
of  the  after-acquired  title  under  the  c<mvey- 
ance  of  the  trustees  to  Gwin.  Surely  It  can- 
not be  Insisted  that  if  the  canal  trustees, 
who  were  not  parties  to  the  foreclosure  pro- 
ceedings, had  thereafter  conveyed  the  legal 
title  to  either  appellant  or  her  husband.  In- 
stead of  to  Gwin,  as  they  did,  she  would  be 
bound  by  the  decree,  and  her  equity  of  re- 
demption, or  other  rights  in  the  land,  would 
thereby  be  entirely  cut  oft  and  barred. 
Again,  the  statute,  as  we  have  seen,  also 
gives  the  surviving  wife  her  interest  in  all 
lands  in  which  the  husband  had  an  equitable 
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Interest  at  the  time  of  his  death.  In  the 
event  appellant's  husband  bad  died  after  the 
foreclosure  proceedings,  but  before  his  equi- 
table Interest  In  the  land  had  passed  from 
him  by  the  sheriff's  sale,  certainly,  under 
such  circumstances,  she  would  not  have  been 
barred  of  her  rights  by  the  decree  of  the 
court  to  which  she  was  not  a  party;  and  to 
this  extent,  also,  at  least,  she  was  a  proper 
I»arty  to  the  action  Instituted  to  foreclose  the 
mortgage  against  her  husband.  Simply  mak- 
ing the  husband  a  party,  under  the  ch:cum- 
stances  In  this  case,  could  not  affect  the  wife 
in  any  manner;  for  the  husband  in  no  sense 
can  be  said  to  be  her  representative  in  refei<- 
ence  to  her  inchoate  Interest  in  bis  lands. 
Appellant,  as  we  have  seen,  does  not  profess 
to  claim  her  Interest  and  rights,  which  she 
ia  seeking  to  maintain  In  this  action,  through 
her  deceased  husband;  but  she  asserts  them 
by  virtue  of  her  marital  rights  under  his 
seisin  through  the  conveyance  In  question  of 
the  canal  trustees,  which,  we  may  again  af- 
firm, had  the  effect  and  operation.  In  con- 
templation of  law,  of  placing  her,  In  respect 
to  her  Inchoate  Interest,  in  the  same  con- 
dition as  though  her  husband  had  obtained 
the  legal  title  to  the  land  under  the  warranty 
deed  executed  by  Owln  to  him  on  April  1, 
1856.  We  may,  however,  dismiss  this  fea- 
ture of  the  case,  in  relation  to  the  effect  of 
the  decree  upon  appellant's  rights  in  the 
premises,  as  she,  under  her  complaint,  simply 
seeks  an  accounting,  in  order  that  it  may  be 
ascertained  by  the  court  what  amount  is  due 
appellees,  and,  upon  payment  thereof,  that  she 
may  be  permitted  to  redeem  one-third  of  the 
land  In  dispute  from  the  mortgage,  etc.  The 
effect  of  our  decision  at  the  former  bearing 
was  that,  under  the  facts  alleged  In  the  com- 
plaint, a  prima  facie  case  in  favor  of  the. 
rights  which  she  asserted  was  thereby  pre- 
sented. If,  for  any  reason,  appellant  Is  es- 
topped by  the  foreclosure  decree,  or  by  the 
rights  of  innocent  parties,,  etc.,  as  insisted 
by  appellees,  and  which  are  said  to  enter 
into  the  case,  all  such  defenses  can  be  Inter- 
posed by  answer,  and,  if  su£Sclent,  may  be 
made  available.  Under  the  Code,  matters 
creating  an  estopi>el  must  be  specially  plead- 
ed. Center  School  Tp.  v.  State,  150  Ind.  168, 
49  N.  B.  961,  and  cases  there  cited.  The  pe- 
tition is  overruled.  All  concurring,  except 
McCABB,  J.,  dissenting. 


(Ul  Ind.  638) 

PRITOHBTT  v.  McGAUGHEY. 
(Supreme  Court  of  Indiana.    Dec  22,  1898.) 

MOBTOAOES— Wife's  Separatb  Liabiljtt— Plead- 
IMO — Waitsk  or   DsuOBBBS — Appeal. — Fabties 
-Rbview— RuLiues  IV  Appellant's  Favor. 
1.  Under  Kev.  St.  1894,  g  647  (Homer's  .Rev. 
(ft.  1897,  I  635),  providlDg  that,  if  part  of  sev- 
eral co-parties  desire  to  appeal,  they  shall  serve 
notice  on  all  the  other  co-parties,  who  shall  be 
deemed  to  have  joined,  unless  they  appear  and 
decline,   and,   if   they   decline,    they   shall   not 
thereafter  appeal,  a  husband  co-defendant  with 


his  wife,  who  filed  his  decUnatloB  to  icAa  in 
her  appeal  and  waived  notice,  is  not  a  necessa- 
ry party  to  an  appeal. 

2.  Cognizance  cannot  be  taken  on  appeal  of 
errors  not  assigned. 

3.  Defendant  cannot  complain  that  a  de- 
murrer to  his  answer,  which  was  overruled, 
should  have  been  carried  back  to  the  complaint 
and  sustained. 

4.  A  demurrer  to  a  reply,  as  not  stating  facta 
sufficient  "to  constitute  a  cause  of  reply  here- 
in," la  not  a  compliance  with  Rev.  St  1894,  | 
360  (Horner's  Rev.  St  1897,  S  357),  providing 
that  a  defendant  may  demur  to  any  paragraph 
of  the  reply  on  the  ground  that  the  facts  are 
not  sntDcient  to  avoid  tlie  paragraph  of  the  an- 
swer, or,  if  the  answer  be  a  counterclaim  or 
set-off,  any  part  tibereof. 

5.  Where  a  debt  secured  by  a  mortgage  by 
husband  and  wife  was  $700,  part  of  which  was 
used  to  pay  the  husband's  note,  on  which  the 
mortgagee  was  security,  and  part  to  pay  for 
medical  attendance  in  the  husband's  family, 
and  $200  to  pay  a  prior  lien  on  the  wife's  prop- 
erty, the  remainder  being  unaccounted  for,  a 
decree  against  the  wife  for  the  full  amount 
was  erroneous. 

Appeal  from  circuit  conrt,  Knox  county; 
George  W.  Shaw,  Judge. 

Action  by  Jeremiah  McOanghey  against 
Elizabeth  Pritchett  and  another.  There  was 
a  decree  for  complainant,  and  defendant  Elis- 
abeth Pritchett  appeals.     Reversed. 

Samuel  W.  WlUlams,  for  appellant  H. 
Burns,  Wm.  F.  Townsend,  and  John  WUhebu, 
for  appellee. 

HOWARD,  J.  This  was  an  action  to  fore- 
close a  mortgage  given  by  appellant  and  her 
husband  to  appellee.  There  was  a  trial  and 
Judgment  of  foreclosure  In  favor  of  appellee. 
The  appellee  has  filed  a  motion  to  dismiss  the 
appeal  for  the  reason  that  the  judgment  was 
joint  against  appellant  and  her  husband, 
James  M.  Pritchett,  "and  the  said  James  M. 
Pritchett  did  not  join  in  the  appeal  in  said 
cause,  nor  was  he  made  an  appellant  therein, 
and  notice  given  to  him  of  such  appeal."  It 
does  appear,  however,  that,  at  the  same  time 
the  appeal  was  filed  in  this  court,  there  was 
also  filed  by  the  said  judgment  defendant  bis 
declination  to  Join  in  the  appeal  and  bis 
waiver  of  notice  of  such  appeal.  It  has  been 
held  that  this  is  sufficient  to  authorize  the 
conrt  to  entertain  jurisdiction  of  the  appeaL 
All  the  parties  to  the  judgment  are  before 
the  court  In  such  sense  as  to  preclude  any 
of  them  from  ever  questioning  the  conclusion 
to  be  reached  on  the  appeal.  As  said  in  For- 
sytbe  V.  City  of  Hammond,  142  Ind.  SOU,  40 
N.  E.  267,  and  41  N.  E.  950:  "The  purpose 
of  the  statute  (section  647,  Rev.  St  1894;  sec- 
tion 635,  Horner's  Rev.  St  1897)  was  to  pro- 
vide that  a  part  of  those  against  whom  a 
Joint  judgment  was  rendered  might  appeal, 
without  compelling  the  remaining  judgment 
defendants  to  appeal,  and  yet  give  all  an  op- 
portunity to  Join  in  the  appeal,  so  that  but 
one  appeal  might  be  taken  in  one  case.  No- 
tice is  consequently  provided  to  be  given  to 
those  not  joining  in  the  appeal.  If,  however, 
such  parties  come  voluntarily  before  this 
court  and  decline  to  Join  In  the  appeal,  it 
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would  seem  that  aa  to  tbem  all  is  accom- 
plished that  was  Intended  by  the  statute." 

The  appellant  in  her  brief  first  calls  atteb- 
tlon  to  the  InsufiSciency  of  the  complaint 
There  was  no  demurrer  fllled  to  the  complaint 
in  the  court  below;  neither  is  there  any  as- 
signment in  this  court  calling  In  question  its 
sufficiency.  But  counsel  say  that  appellee's 
demurrer  to  the  answer  should  have  been  car- 
ried back  and  sustained  to  the  complaint  It 
may  be  replied,  first,  that  appellant  has  not 
assigned  any  such  error,  even  if  it  existed. 
In  the  second  place,  it  is  to  be  obserred  that 
In  this  case  the  demurrer  to  the  answer  was 
overruled,  and  the  answer  consequently  held 
good.  Appellant  cannot  complain  of  a  ruling 
In  her  own  favor.  "Where  a  defendant's  an- 
swer is  held  good,"  It  was  said  In  Gilbert  v. 
Bakes,  106  Ind.  558,  7  N.  E.  257,  "be  cannot 
successfully  urge  on  appeal  that  the  court 
erred  in  not  carrying  the  demurrer  back  to 
the  paragraph  of  the  complaint  to  which  the 
answer  was  addressed."  Had  the  court  sus- 
tained the  demurrer  to  the  answer,  and  had 
appellant  made  proper  assignment  of  error 
on  such  ruling,  the  question  sought  to  be 
raised  might  be  properly  before  us. 

Complaint  Is  next  made  that  the  court  over- 
ruled appellant's  demurrer  to  the  second  par- 
agraph of  the  reply.  This  demurrer  is  in 
form  as  follows:  "Comes  now  Ellzabetb 
Pritchett,  and  files  this  her  separate  demur- 
rer to  the  Second  paragraph  of  plaintiff's  re- 
ply, for  the  reason  that  the  same  does  not 
state  facts  su£Bclent  to  constitute  a  cause  [of] 
reply  herein."  This  is  not  a  compliance  with 
the  statute.  Rev.  St  1891,  {  360;  Homer's 
Rev.  St  1897,  {  867.  The  provision  of  that 
statute  Is  that  "the  defendant  may  demur  to 
any  paragraph  of  the  reply,  on  the  ground 
that  tbe  facts  stated  therein  are  not  suffi- 
cient to  avoid  the  paragraph  of  answer,  or, 
if  the  answer  be  a  set-off  or  counterclaim, 
any  part  thereof."  The  demurrer  under  con- 
sideration Is  merely  to  the  effect  that  tbe 
facts  stated  in  the  reply  are  not  sufficient 
to  constitute  a  reply.  The  reason  or  ground 
of  Insufficiency,  as  the  same  is  required  by 
the  words  of  tbe  statute,  must  be  stated  In 
the' demurrer.  For  a  like  holding  as  to  an 
insufficient  demurrer  to  an  answer,  see  Thom- 
as T.  Goodwlne,  88  Ind.  458. 

It  Is  finally  contended  by  appellant  that  tbe 
finding  of  the  court  is  not  sustained  by  suffl- 
cieat  evidence.  Counsel  for  appellee  have  not 
offered  us  anything  in  opposition  to  this  con- 
tention, but  merely  say  that  the  finding  is 
abundantly  justified  and  sustained  by  evi- 
dence adduced,  without,  however,  pointing 
out  any  such  evidence.  We  have  consequent- 
ly gone  through  tbe  voluminous  evidence  in 
the  record,  item  by  Item,  to  discover,  If  we 
might,  sufficient  evidence  to  support  the  con- 
clusion reached  by  the  court  The  defense 
made  was  that  the  appellant  was,  at  the 


date  of  the  mortgage,  and  still  Is,  a  married 
woman,  and  that  tbe  Indebtedness  secured 
by  the  mortgage  was  not  incurred  for  her 
use  or  for  the  improvement  of  her  estate, 
but  was  wholly  due  by  her  husband.  It  Is 
not  questioned  that  the  husband  was  at  the 
date  of  the  mortgage,  and  has  since  contui- 
ued  to  be,  insolvent  The  appellee  Is  bis  step- 
father, and  was  security  for  him  as  to  some 
of  his  debts,  and  was,  besides,  well  acquaint- 
ed with  his  business  affairs.  The  amount  of 
the  note  secured  by  the  mortgage  in  suit  was 
$700.  Of  this  sum,  appellee's  evidence,  with- 
out taking  any  account  of  evidence  given  by 
appellant,  shows  but  two  Items  for  wblcb  ap- 
pellant could  in  any  way  be  held  liable. 
There  was  a  former  mortgage  made  by  ap- 
pellant and  her  husband  upon  a  tract  of 
about  340  acres,  of  which  tract  one  of  tbe 
40-acre  lots  covered  by  the  mortgage  In  suit 
formed  a  part  The  debt  thus  made  a  lien 
upon  the  240  acres,  amounting,  witb  Inter- 
est to  $263,  was,  consequently,  a  lien  on  a 
part  of  appellant's  land.  The  evidence  shows 
further,  or  at  least  tends  In  some  degree  to 
show,  that  $200  more  of  the  amount  secured 
by  appellee's  mortgage  was  paid  by  appellee 
for  a  lease  of  land  to  appellant  and  her  hus- 
band, the  lease  being  put  in  appellant's  name. 
This  evidence,  while  somewhat  shadowy,  may 
have  been  deemed  sufficient  by  tbe  court 
The  remaining  items  of  the  f  700  debt  to  ap- 
pellee are,  however,  clearly  shown  by  his 
own  evidence  to  be  no  part  of  appellant's 
legal  obligations.  One  Item  of  $100  was  for 
a  note  in  bank  due  by  appellant's  husband,  on 
which,  moreover,  appellee  was  himself  secu- 
rity. The  rest  of  the  money  borrowed  re- 
mains practically  unaccounted  for.  Api>ellee 
himself  testifies  expressly  that  he  paid  no  part 
of  It  to  appellant,  and  that  he  gave  her  no 
check  for  any  of  it  Part  of  it  seems  to  have 
been  Intended  to  pay  a  physician's  bllL  This, 
of  course,  unless  it  should  be  otherwise 
shown,  was  a  debt  of  the  husband's. 

One  of  tbe  reasons  named  In  the  motion  for 
a  new  trial  Is  that  the  'damages  assessed  are 
excessive.  This  reason  plainly  appears  from 
the  evidence  to  be  well  grounded.  It  is  pret- 
ty clear  that  this  is  a  complicated  family 
trouble.  The  wife  of  appellee,  who  Is  also 
the  mother  of  appellant's  husband,  seems  to 
have  tried  to  help  tbe  young  people,  who 
were  suffering  from  sickness  and  financial 
embarrassment,  and  the  money  was,  In  good 
faith,  loaned  to  them  for  this  purpose.  The 
evidence  fails  to  show,  however,  that  any 
very  large  part  of  the  money  so  loaned  was 
in  a  legal  sense  the  debt  of  the  wife,  who, 
with  her  husband,  had  executed  the  mort- 
gage on  her  land  to  secure  It  A  new  trial 
ought  to  be  granted,  that  the  rights  of  the 
parties  may  be  more  carefully  adjusted. 
Leave  is  also  granted  to  amend  pleadings. 
Judgment  reversed. 
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SIEVBRS  T,  PETERS  BOX  &  LUMBER  CO. 

(Supreme  Court  of  Indiana.    Dec.  22,  1888.) 

Tkiai.— Hahulbbs  Errob  —  Bktibw  —  Error  As- 
sioNBD  Jointly. 

1.  Eironeons  instrnctJons  are  harmless  where 
appellant  could  not  have  recovered  in  any 
event. 

2.  A  motion  for  new  trial  based  on  two  or 
more  rulings  assigned  jointly  or  in  gross  should 
be  denied,  unless  all  the  rulings  assigned  are 
erroneous. 

8.  Error  in  admitting  evidence  which  could 
not  have  affected  the  result  is  harmless. 

Petition  for  rehearing.    Overruled. 
For  original  opinion,  see  50  N.  E.  !J77. 

PER  CDRIAM.  Upon  the  facts  found  by 
the  Jury,  In  answer  to  the  interrogatories,  ap- 
pellant waa  not  entitled  to  a  Judgment  against 
appellee  even  if  the  general  verdict  had  been 
rendered  In  his  (appellant's)  favor.  In  no 
event,  therefore,  would  appelfant,  under  the 
facts  found,  be  entitled  to  recover.  In  such 
a  case  he  cannot  complain  of  the  Instructions 
given,  however  erroneous  they  may  be,  be- 
cause they  were  harmless.  Judge  Elliott,  in 
his  work  on  Appellate  Procedure  (section  842), 
said:  "If  It  affirmatively  appears  from  the 
record  that  In  no  event  can  the  complaining 
party  recover  upon  the  facts,  errors  In  the 
Instructions,  however  flagrant,  may  be  re- 
garded as  harmless."  It  Is  Immaterial,  there- 
fore, whether  the  Instructions  complained  of 
by  appellant,  except  those  in  regard  to  the 
burden  of  proof,  were  or  were  not  erroneous. 
It  was  not  necessary  or  proper,  therefore,  to 
set  out  said  Instructions,  and  appellant's  ob- 
jections thereto.  In  the  opinion  of  the  court, 
and  determine  whether  or  not  they,  or  either 
of  them,  were  erroneous. 

On  a  re-ezamlnatlon  of  the  record,  we  Und 
that  appellant  objected  at  the  proper  time  to 
two  questions  answered  by  Charles  Pape,  a 
witness  for  appellee.  Instead  of  one,  as  stated 
in  the  original  opinion;  and  appellant  asks  In 
his  petition  for  a  rehearing  that  we  "decide 
as  to  the  competency"  of  the  one  not  con- 
sidered. The  question  referred  to  by  appel- 
lant was  asked  the  witness  Pape  in  regard  to 
the  purpose  for  which  he  took  Kaiser,  the 
employe  who  buUt  the  elevator,  to  see  the 
elevator  at  the  City  Carriage  Works.  The  ac- 
tion of  the  court  In  overruling  the  objection 
to  said  question,  and  permitting  the  same  to 
be  answered.  Is  not  assigned  as  a  separate 
cause  for  a  new  trial;  but  said  action  of  the 
coiurt,  and  the  action  of  the  court  In  over- 
ruling the  objection  to  the  question  as  to 
what  Kaiser  said  after  he  saw  the  elevator 
at  the  carriage  works,  and  permitting  the 
same  to  be  answered  (considered  in  the  orig- 
inal opinion),  were  Jointly  assigned  as  one  of 
the  causes  for  a  new  trial.  If  the  court  did 
not  err  in  both  of  said  rulings,  then  said 
specification  constitutes  no  ground  for  a  new 
trial,  for  the  reason  that  it  Is  well  settled  that, 
when  two  or  more  rulings  are  assigned  Joint- 
ly or  in  gross  as  a  cause  for  a  new  trial,  to 


render  the  same  available  as  a  cause  for  a 
new  trial  both  of  sacb  rulings  must  be  er- 
roneous. Railway  Co.  T.  Snyder,  140  Ind. 
647,  649,  39  N.  E.  912,  and  case  cited;  Law- 
rence V.  Van  Busklrk,  140  Ind.  481,  482,  40 
N.  B.  64;  Hannan  v.  State,  149  Ind.  81,  82, 
47  N.  E.  628;  Masterson  v.  State,  144  Ind. 
240,  246,  43  N.  B.  138;  Conrad  T.  State,  144 
Ind.  290.  297,  48  N.  B.  221. 

It  was.  held  In  the  original  opinion  that  the 
court  did  not  err  In  overruling  the  objection 
to  the  question  In  regard  to  what  Kaiser  said 
after  he  saw  the  elevator  at  the  carriage 
works.  It  follows,  therefore,  under  the  au- 
thorities cited,  that  said  cause  for  a  new 
trial  Is  not  available,  even  if  the  trial  court 
erred  In  oyerrullng  appellant's  objection  to 
the  other  question  mentioned  In  appellant's 
petition  for  a  rehearing.  But  suppose  the 
question  we  are  asked  to  decide  was  properly 
presented  by  the  record;  was  reversible  error 
committed?  The  answer  to  said  question 
was.  In  etTect,  that  the  witness  took  Kaiser  to 
see  the  elevator  at  the  carriage  works,  be- 
cause he  wanted  his  Judgment  as  to  whether 
that  elevator  would  be  sufficient  It  Is  evi- 
dent that  said  answer  could  not  have  Influ- 
enced the  Jury  as  to  any  fact  found,  or  as  to 
any  Issue  In  the  case.  Such  question  and  an- 
swer may  have  been  Immaterial,  but  certain- 
ly the  same  did  not  prejudice  the  appellant 

The  other  questions  presented  were  fully 
considered  and  determined  In  the  original 
opinion,  and,  after  a  careful  review  of  the 
same,  we  are  satisfied  that  there  are  no  legal 
grounds  for  a  reversal  of  the  Judgment  of  the 
trial  court  The  petition  for  s  rehearing  Is 
therefore  overruled. 


priTSBURa,  o.,  0.  &  st.  l.  by,  CO.  t. 

BECK.1 
(Supreme  Court  of  Indiana.    Dec.  23,  1898.) 
Appeal — Omections  Waived. 
Where,  after  Judgment  has  been  entered 
against  a  party  to  an  action,  he  moves  to  cor- 
rect it,  in  accordance  with  a  form  set  out  in 
the  motion,  which  the  court  sustains,  and  sub- 
stitutes for  the  first  judgment  that  sought  he 
thereby   waives   all   erroneous   rulings  of   the 
court  preceding  the  Judgment 
Monks,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Grant  county;  J. 
L.  Custer,  Judge. 

Action  by  Richard  M.  Beck  against  the 
Pittsburg,  Cincinnati.  Chicago  &  St.  Louis 
Railway  Company.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.   Affirmed. 

N.  O.  Ross  and  O.  B.  Ross,  for  appellant. 
John  A.  Kersey  and  Asbury  B.  Steele,  for  ap- 
pellee. 

HAGKNET,  3.  This  was  an  action  of  tres- 
pass quare  clausum  fregit,  brought  by  the 
appellee  against  the  appellant.  The  action 
proceeded  to  trial,  verdict,  and,  over  appel- 
lant's motion  for  a  new  trial,  a  Judgment  for 

*  Superseded  by  opinion,  SS  N.  B.  439. 
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the  t^peUee  In  a  sam  stated,  the  entry  In- 
cluding the  ruling  upon  the  motion  for  a  new 
trial.  Some  days  later,  the  appellant  moved  the 
court  to  correct  and  modify  the  judgment  so 
rendered  that  It  might  be  and  read  accord- 
ing to  a  form  particularly  set  out  In  the  mo- 
tion. The  court  sustained  the  appellant's  mo- 
tion, and,  as  a  substitute  for  the  Judgment  as 
first  entered,  adopted,  in  form  and  substance, 
the  Judgment  so  sought  by  the  appellant. 
The  judgment  so  entered  contained  no  rul- 
ing upon  the  motion  for  a  new  trial,  and  dif- 
fered materially  from  that  originally  entered, 
in  that  It  contained  a  description  of  the  lands 
for  the  taking  of  which  the  damages  were 
awarded.  There  Is  no  objection  or  exception 
to  the  Judgment,  and  the  omission  of  a  rul- 
ing upon  the  motion  tor  a  new  trial  is  not 
saved. 

The  appellee  Insists  that  the  appellant,  hav- 
ing obtained  the  identical  Judgment  sought 
by  it,  has  no  cause  for  complaint  as  to  any 
ruling  of  the  court  preceding  the  Judgment. 
The  authorities  sustain  this  insistence.  Ball- 
way  Co.  V.  Sands,  133  Ind.  433,  32  N.  E.  722- 
McMahan  v.  McMahan,  142  Ind.  110,  40  N. 
E.  661;  Weander  v.  Johnson  (Neb.)  60  N. 
W.  353;  Elliott,  App.  Proc.  626-630.  In  Rail- 
way Co.  V.  Sands,  supra,  there  was  a  con- 
troversy among  three  sets  of  parties,  and, 
after  a  hearing,  two  sets  of  the  parties 
agreed  to  a  time  of  entering,  and  to  the  form 
and  substance  of  the  decree.  The  form  of 
entry  was  submitted  to  the  third  set  of  par- 
ties, whose  attorneys  marlted  it  "O.  K.,"  and 
signed  their  names.  The  "O.  K."  was  held 
to  preclude  the  parties  whose  attorneys  in- 
dorsed It  from  raising  any  question  either  as 
to  the  form  or  substance  of  the  decree,  or  the 
proceedings  leading  to  it.  The  theory  upon 
which  the  ruling  was  based  is  that  parties 
who  procure  the  action  of  a  court  In  a  partic- 
ular form  will  be  estopped  to  question  the 
correctness  of  such  action.  By  analogy,  it 
has  many  times  been  held  that  rulings  as  to 
the  acceptance  or  rejection  of  evidence  of  a 
particular  class  cannot  be  questioned  by  a 
party  who  has  procured  the  acceptance  or 
rejection  of  evidence  of  the  same  class,  nor 
can  he  question  a  ruling  to  which  he  has  as- 
sented or  acquiesced.  As  sold  in  the  case 
last  cited:  "It  Is  but  fair  to  the  court,  and 
but  Just  to  the  adverse  party,  to  require  a 
party  contesting  a  case  to  object  to  a  ruling 
made  against  him  at  the  time,  or  withhold  his 
consent  to  the  rendition  of  a  Judgment,  if  he 
desires  to  contest  Its  validity;  and  It  Is  un- 
just and  unfair  to  hold  that  a  party  may  In- 
duce and  consent  to  a  ruling  or  a  judgment 
and  then  secure  a  reversal  on  account  of  that 
being  done  which  Is  requested."  The  case 
of  McMahan  v.  McMahan,  supra,  is  in  direct 
analogy  to  the  present  case.  The  court  ren- 
dered a  decree  for  divorce  and  alimony  in  fa- 
vor of  the  appellee  over  a  motion  by  the  ap- 
pellant for  a  new  trial.  The  appellant  moved 
to  substitute  another  finding  and  decree,  set- 
ling  out  the  form  In  which  he  desired  It  en- 


tered. The  court  sustained  Oils  motion,  and 
entered' the  finding  and  decree  in  the  form  so 
requested.  It  was  held  that  the  appellant 
had  waived  the  question  of  the  sufficiency  of 
the  facts  found  to  support  a  decree,  and  the 
questions  upon  the  motion  for  a  new  trial. 
The  rule  underlying  these  holdings  would 
have  been  more  clearly  illustrated  If  the  ap- 
pellant. Instead  of  delaying  until  the  court 
had  entered  Its  decree  In  favor  of  the  appel- 
lee, had  moved  the  court  to  enter  the  decree 
which  was  entered  upon  Its  motion.  The  ef- 
fect of  appellant's  motion  and  of  the  court's 
ruling  thereon  is  not  diminished  by  the  delay. 
The  only  questions  made  upon  the  plead- 
ings arise  upon  a  motion  to  strike  out  parts 
of  the  complaint,  and  a  motion  to  paragraph 
the  complaint  so  as  to  state  separately  the 
supposed  two  or  more  causes  of  action  plead- 
ed. If  not  waived,  we  might  say,  as  to  the 
first,  it  is  conceded  that  the  existing  rules  of 
practice  admit  no  question  for  reversal.  The 
second  we  do  not  believe  possesses  merit. 
The  theory  of  the  complaint  was  single,  and 
reasonably  definite  and  certain.  The  Judg- 
ment Is  affirmed. 

JORDAN,  J.,  doubts. 

MONKS,  C.  J.  I  cannot  concur  In  that  part 
of  the  opinion  of  the  majority  which  holds 
that  appellant,  by  Its  motion  to  modify  the 
judgment,  waived  all  errors  committed  pre- 
vious to  the  sustaining  of  said  motion,  nor  do 
I  think  the  authorities  cited  sustain  said  doc- 
trine. If  the  rule  declared  by  the  majority 
prevails,  whenever  a  court  sustains  a  motion 
to  modify  a  judgment,  the  party  making  the 
motion  cannot  question  any  previous  ruling 
or  action  of  the  court;  but,  if  the  court  over- 
rules such  motion,  the  right  of  the  party  to 
call  In  question  previous  rulings  of  the  court 
Is  not  waived.  The  case  of  Railway  Co.  v. 
Sands,  133  Ind.  433,  32  N.  E.  722,  cited  in  the 
majority  opinion,  is  one  where  the  judgment 
was  rendered  upon  a  written  agreement, 
signed  by  the  parties.  This  court,  at  page 
439,  133  Ind.,  and  page  724,  32  N.  E.,  said: 
"The  judgment  having  been  entered  upon  and 
In  pursuance  of  an  agreement  of  the  parties, 
the  particular  averments  of  the  complaint 
ore  not  material,  as  well  as  the  form  of  the 
decree,  and  the  evidence  necessary  to  support 
it  By  the  agreement  'that  the  Judgment 
shall  be  rendered  herein  in  favor  of  the 
above-named  plalntllfs,'  the  defendants  sign- 
ing the  agreement  or  consenting  to  the  judg- 
ment confess  their  liability,  and  the  plain- 
tiffs' right  to  a  judgment;  and  further,  in 
the  same  agreement,  they  stipulate  what  the 
terms  shall  be,  and  in  what  language  the 
Judgment  and  decree  shall  be  entered,  re- 
questing the  court  to  have  the  decree  entered 
in  the  particular  language  In  which  it  is  en- 
tered. After  this  has  been  done,  it  is  mani- 
fest that  no  party  to  such  agreement  can  or 
ought  to  be  permitted  to  have  the  decree 
modified  or  changed  without  showing  some 
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fraud  or  mistake  by  whlcb  be  was  Induced  to 
enter  Into  the  agreement,  and  ask  the  court 
to  enter  the  decree,  or  without  showing  some 
valid  reason  why  he  should  be  released  from  It" 
In  McMahan  v.  McMahan,  142  Ind.  110,  40  N. 
E.  661,  dted  in  the  majority  opinion,  the  appel- 
lant filed  a  motion  for  a  new  trial,  which  waa 
orerruled.  He  also  moved  to  modify  the  Judg- 
ment rendered  by  tiie  court.  The  rulings  of  the 
court  on  the  motion  for  a  new  trial  and  on  the 
motion  to  modify  the  Judgment  were  assigned 
as  error.  After  the  trial  court  had  over- 
ruled the  motion  for  a  new  trial  and  the  mo- 
tion to  modify  the  Judgment,  the  court,  on 
motion  of  the  appellant,  in  effect  set  aside  Its 
finding  and  Judgment,  and  substituted  a  new 
finding  and  decree  In  place  of  the  one  already 
entered;  and  this  court  held  that,  his  mo- 
tion for  a  new  trial  and  motion  to  modify  the 
Judgment  having  been  overruled  before  the 
new  finding  and  decree  were  made  and  ren- 
dered, they  presented  no  questions  as  to  said 
rulings.  This  holding  was  correct,  because 
the  finding  and  Judgment  to  which  said  mo- 
tions were  addressed  had  been  set  aside,  and 
nothing  was  left  to  which  they  could  apply. 
In  Weander  v.  Johnson  (Neb.)  60  X.  W.  353, 
the  Judgment  was  entered  by  consent  as 
shown  by  the  record,  and  the  rule  declared 
in  Railway  Co.  v.  Sands,  supra,  was  held  to 
apply.  The  doctrine  declared  in  sections 
626-630  of  Elliott's  Appellate  Procedure  is 
that  one  who  expressly  or  impliedly  asks  a 
designated  ruling  cannot  make  such  ruling 
available  tot  the  reversal  of  a  cause  on  ai>- 
peal. 

In  this  case  the  appellant  has  not  urged  that 
the  court  erred  In  overruling  Its  motion  to 
modify  the  Judgment,  nor  is  appellant  asking 
a  reversal  on  that  ground.  Neither  was  the 
Judgment  rendered  by  agreement  or  consent 
Appellant  did  not,  by  its  motion,  procure  the 
court  to  render  Judgment  against  It  On  the 
contrary,  appellant  moved  the  court  to  ren- 
der Judgment  in  its  favw  on  the  special  ver- 
dict, which  motion  the  court  overruled,  and 
rendered  Judgment  against  the  appellant,  for 
the  sum  of  $800  and  costs.  This  Judgment 
was  rendered  for  the  value  of  certain  real  es- 
tate appropriated  by  the  appellant  for  its 
right  of  way.  After  Its  rendition,  appellant 
moved  to  modify  the  same  by  adding  thereto 
the  description  of  the  real  estate  appropriated, 
and  the  statement  that  the  Judgment  was  re- 
covered for  the  appropriation  of  said  real  es- 
tate by  appellant,  and  for  the  damages  to  the 
residue  of  appellee's  real  estate  not  taken. 

The  errors  assigned  by  appellant  are  that 
the  court  erred  (1)  in  overruling  the  motion 
to  strike  out  parts  of  the  complaint;  (2)  in 
overruling  the  demurrer  to  the  complaint; 
(3)  in  overruling  appellant's  motion  for  a  new 
trial;  (4)  In  overruling  appellant's  motion  for 
a  Judgment  In  its  favor  on  the  special  ver- 
dict, and  rendering  Judgment  in  favor  of  the 
appellee.  It  is  clear,  we  think,  that  appel- 
lant did  not,  by  Its  motion  to  modify  the 
Judgment,  waive  the  error,  if  any,  of  the 
62  N.E.— 26 


court.  In  overruling  the  motion  for  a  new 
trial,  appellant's  demurr^  to  the  complaint, 
or  the  motion  to  strike  out  part  of  the  com- 
plaint. 


DRIVER  V.  DRIVEE.1 
(Supreme  Court  of  Indiana.    Dec.  23,  180S.) 

DiTOBCB  —  CBCBLTT  —  WHAT  CoSSTITDTES— All- 
MOXr— APPBAIi— COBKKOTIOK  OF  REC- 
ORD—PrACTIOB. 

L  Notice  Of  motion  to  correct  the  record  aft- 
er the  same  has  been  filed  on  appeal  may  be 
served  on  the  opposite  party's  attorney,  who 
has  perfected  the  appeal,  and  who  is,  therefore, 
not  ont  of  the  case,  particularly  as  Sup.  Ct 
Rule  32  provides  that  notice  of  motion  for  cer- 
tiorari to  correct  a  record  may  be  given  to 
the  opposite  party,  or  to  his  attorney, 

2.  A  correction  of  the  record  so  as  to  incor- 
porate evidence  itiven  on  the  trial,  that  the 
witnesses  called  to  prove  the  residence  of  plain- 
tiff in  divorce  were  themselves  resident  house- 
holders and  freeholders  of  the  county,  may  bo 
made,  although  there  was  no  writing  upon  whick 
to  base  the  correction. 

3.  That  the  husband,  nearly  three  months  aft- 
er his  wife  gave  birth  to  a  child,  denied  his  pa- 
ternity, and  thereupon  abandoned  wife  and 
child,  is  such  cruelty  as  will  authorize  a  divorce. 

4.  In  an  action  for  divorce  on  the  ground  of 
cruelty,  alleged  to  have  consisted  in  the  hus- 
band's denial  of  his  paternity  of  his  wife's 
child,  and  his  abandonment  of  them,  letters 
written  by  the  husband  to  the  wife  after  the 
birth  of  the  child,  and  before  the  abandonment, 
are  admissible  to  prove  the  harmonious  relation 
existing  between  the  parties,  where  the  hus- 
band had  detailed  confidential  communications 
of  opposite  tenor  made  during  tliat  time. 

5.  On  the  question  of  alimony  to  be  paid  by 
the  husband,  evidence  of  the  value  of  his  fa- 
ther's property  is  not  improper. 

6.  Alimony  of  $450,  with  $4  a  month  for 
child,  and  $25  for  expenses,  allowed  against  a 
young  physician,  is  not  excessive. 

Appeal  from  circuit  court,  Howard  county; 
J.  O.  Blackledge,  Judge. 

Action  for  divorce  and  alimony  by  Mary 
B.  Driver  against  Charles  M.  Driver.  From 
the  Judgment  rendered,  defendant  appeals. 
A£Brmed. 

Gavin,  Coffin  &  Davis  and  Flppen  &  Pur- 
vis, for  appellant  B.  B.  Beaucliamp,  for 
appellee. 

HOWARD,  3.  This  was  an  action  brought 
by  appellee  against  appellant  for  divorce  and 
alimony.'  There  was  a  finding  and  Judg- 
ment for  appellee,  and  a  reversal  Is  asked  on 
the  ground  that  the  court  erred  in  overrul- 
ing appellant's  motion  for  a  new  trial. 

After  the  filing  on  appeal  of  the  original 
record  and  brief  by  appellant,  the  appellee 
procured  a  correction  of  the  record  In  the 
lower  court,  which,  by  agreement  of  parties^ 
was  filed  in  this  court  in  lieu  of  proceeding 
by  writ  of  certiorari.  It  is  now  contend- 
ed by  appellant  that  the  notice  of  intention 
to  make  this  correction,  being  given  to  ap- 
pellant's attorney  Instead  of  to  appellant 
himself,  was  Insufllclent.  We  are  of  opin- 
ion that  neither  appellant  nor  his  attorney 
was  so  ont  of  court  that  notice  to  either 

>  Superseded  by  opinion,  54  N.  B.  389. 
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of  them  might  not  be  given  of  an  intention 
to  correct  the  transcript  of  the  record  taken 
by  them  to  this  court  The  requirement  as 
to  such  motions  Is  that  the  notice  of  Intention 
to  make  them  should  be  reasonable,  bo  aa 
to  give  the  party  concerned  "ample  time  to 
make  all  needful  preparations."  Latta  t. 
Griffith,  57  Ind.  329.  There  is  no  claim  here 
that  the  attorney  had  gone  ont  of  the  case. 
On  the  contrary,  It  is  shown  he  had  himself 
taken  up  the  transcript  on  appeal,  and  had 
also  filed  his  brief  In  this  court  If  the  tran- 
script so  taken  up  by  the  attorney  of  record 
did  not  disclose  what  had  actually  taken 
place  on  the  trial,  we  think  that  notice  might 
properly  be  given  him  of  the  defect  occasion- 
ed by  himself,  and  of  the  Intention  to  correct 
the  same.  By  rule  32  of  this  court,  notice 
of  motion  for  certiorari  to  correct  a  record 
may  be  given  to  the  opposite  party  or  his 
attorney,  and  we  see  no  good  reason  why 
like  notice  of  motion  in  the  court  below  to 
correct  a  record  should  not  also  be  deemed 
sufficient  The  case  of  Tate  v.  Hamlin,  149 
Ind.  94,  41  N.  B.  356,  as  to  notice  of  appeals 
to  this  court.  Is  not  In  point  Notice  of  ap- 
peal Is  given  for  the  purpose  of  bringing  a 
party  back  Into  a  case.  Here  the  appel- 
lant came  back  into  the  case  himself,  or, 
father,  stayed  In;  and  with  him  his  attor- 
ney. 

The  correction  made  was  to  show  that  evi- 
dence bad  been  given  on  the  trial  tlutt  the 
witnesses  called  to  prove  the  residence  of  the 
plaintiff  were  themselves  resident  household- 
ers and  freeholders  of  the  county.  Counsel 
contend  that  the  correction  could  not  be 
made,  for  the  reason  that  there  was  no  "me- 
morial, memorandum,  entry,  or  writing  of 
any  kind  upon  which  to  base  the  correction." 
The  reasoning  and  authorities  of  counsel 
have  relation  to  correction  of  pleadings, 
writs,  returns,  verdicts,  judgments,  execu- 
tions, and  the  like,  rather  than  to  the  sup- 
plying of  omitted  statements  of  witnesses. 
It  is  not  denied  that  the  omitted  testimony 
was  given,  or  that  tlie  witnesses  in  question 
were  at  the  time  actual  resident  household- 
ers and  freeholders  of  Tipton  county.  Kven 
in  the  case  of  correcting  a  Judgment,  the 
court.  Id  Jenkins  v.  Long,  23  Ind.  460,  in  an- 
swer to  the  question,  "Was  any  evidence  ad- 
missible, upon  the  hearing  of  the  motion,  out- 
Bide'  of  the  Judgment  sought  to  be  correct- 
ed?" sal^,  "This  question  can  receive  only 
an  affirmative  answer.  It  would  be  in  vain 
to  seek  relief  against  a  clerical  error,  nnlesa 
such  error  may  be  shown  to  exlat"  And  in 
Makepeace  v.  Lukens,  27  Ind.  435,  citing  1 
ndd,  Prac.  713,  it  was  held  that  a  verdict 
might  be  corrected  "by  the  plea  roll,  mem- 
ory or  notes  of  the  Judge,  or  notes  of  the 
associate  or  derk  of  assize,  and,  if  special, 
by  the  notes  of  counsel,  or  even  by  an  afflda^ 
Tit  of  what  was  proved  upon  the  trial."  If 
an  affidavit  reciting  evidence  given  on  the 
trial  may  be  received  to  show  that  a  verdict 
M  transcribed,  is  incorrect,  why  may  not  evi- 


dence also  be  received  to  show  that  a  flndlng 
of  the  court,  aa  set  ont  In  the  transcript,  it 
correct,  and  based  upon  proof  adduced  on 
the  trial?  We  are  of  opinion,  therefore,  that 
In  the  Interest  of  Justice  and  fair  dealing  be- 
tween the  parties,  the  court  should  be  al- 
lowed to  make  a  correction  aa  to  words  Inad- 
vertently omitted  from  the  testimony  of  a 
witness  before  the  conrt  In  Oluck  v.  State, 
40  Ind.  263,  the  right  of  the  trial  conrt  to 
make  such  correction  aa  to  omitted  evidence 
is  fuUy  recognized.  See,  further,  as  bearing 
generally  on  tbe  subject,  1  Black,  Judgm. 
I  136;  Freem.  Judgm.  |  68;  Matheson's 
Adm'rs  v.  Grant's  Adm'r,  2  How.  263. 

In  support  of  their  contention  that  tbe  find- 
ing is  contrary  to  law,  and  not  sustained  by 
sufficient  evidence,  counsel  for  appellant  say 
that  the  only  cruelty  shown  was  that  appel- 
lant, nearly  three  months  after  the  birth  of 
the  child  bom  to  appellee,  denied  his  pater- 
nity, and  thereupon  abandoned  wife  and 
child.  If  the  accusation  of  want  of  chastity 
thus  made  by  appellant  against  his  wife  was 
proved  to  the  satisfaction  of  the  court  to 
have  been  false,  and  if  it  was  likewise 
shown  that  appellant  had  deliberatdy  aban- 
doned his  wife  and  child,  without  making 
any  provision  for  their  support,  the  charge 
of  cruelty  was  certainly  made  out  A  man 
of  26  years  of  age  could  hardly  practice  a 
greater  wrong  upon  a  17  year  old  girl  than 
to  first  seduce  her,  and  then,  after  marriage, 
abandon  her  and  her  infant  on  the  false  ac- 
cnsatlon  that  some  one  else  was  the  father 
of  the  child;  thus  also  slandering  hla  wife 
in  her  most  sacred  relation  as  woman,  and 
defaming  his  own  child.  Such  conduct  has 
frequently  been  characterized  as  cruel  and 
Inhuman  treatment 

It  Is  next  contended  that  the  court  erred 
in  admitting  In  evidence  certain  letters  writ- 
ten by  appellant  to  his  wife,  for  the  reason 
that  such  letters  were  privileged  communi- 
cations. These  letters,  better  than  any  oth- 
er evidence  that  could  be  offered,  showed  the 
seemingly  tender  conjugal  relations  of  tbe 
parties  from  the  time  of  their  marriage  ontll 
long  after  the  birth  of  their  child,  no  less 
tlian  the  solicitous  Interest  of  appellant  In 
the  well-being  of  mother  and  child,  both  of 
whom  be  frequently  visited,  and  to  both  of 
whom  he  refers  in  the  most  endearing  terms. 
In  a  suit  for  divorce,  the  thing  most  neces- 
sary Is  to  make  known  to  the  court  the  true 
relations  of  the  parties.  Each  of  them  li 
made  a  proper  witness  as  to  those  matters, 
and  it  would  seem  to  be  a  failure  of  Justice 
to  cover  up  the  truth  under  any  cloak  of 
privilege.  But  however  this  may  be,  be- 
fore those  letters  were  introduced  in  rebut- 
tal of  appellant's  evidence  appellant  had  him- 
self opened  the  door  to  such  evidence,  in  de- 
tailing bis  own  confidential  communications 
with  his  wife,  and  In  reciting  his  accusations 
made  to  ber,  that  he  was  not  the  father  of 
her  child.  He  cannot,  therefore,  well  com- 
plain that  she  has  Introduced  bis  letters  to 
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show  that  the  testimony  so  given  by  him, 
and  the  accusations  so  made  against  her, 
were  false.  He  must  not  be  heard  recoant- 
ing  his  own  alleged  communlcatlona  to 
her,  and  her  replies  thereto,  and  then  seek 
to  refuse  her  the  privilege  of  giving  like  evi- 
dence in  contradiction  of  his  statements. 

Evidence  in  relation  to  the  value  of  the 
property  of  appellant's  father  was  objected 
to,  and  its  admission  by  the  court  is  object- 
ed to  here.  It  does  not  appear  that  the 
amount  of  the  alimony,  or  of  the  allowance 
for  support  of  the  child,  was  based  on  this 
evidence.  It  is  the  right  of  the  court  to 
hear  evidence  fully  on  the  situation,  condi- 
tion, and  surroundings  of  the  parties.  Not 
only  the  present  property  of  the  husband, 
but  his  health,  occupation,  and  future  pros- 
pects of  making  money,  may  be  taken  into 
account  The  wife  and  child  have  a  right 
to  partake,  at  least  in  some  degree,  in  the 
fortune  of  the  husband  and  father.  To  ar- 
rive at  a  proper  knowledge  of  all  the-  ele- 
ments going  to  make  up  the  husband's  sta- 
tion and  prospects  in  life,  the  evidence 
adduced  was  not  Improper.  The  alimony  al- 
lowed ($450,  with  $4  a  month  for  the  child, 
and  |25  for  expenses)  does  not  seem  excess- 
ive, even  without  taking  any  account  of  ap- 
pellant's property.  The  youth,  health,  and 
earning  capacity  of  one  who  had  chosen  the 
medical  profession  as  his  calling  in  life,  and 
who  lived  in  the  station  and  surronndlngs 
shown  by  the  evidence,  ought  to  entitle  his 
wife  and  child  to  the  allowance  made  by  the 
court.  See  IiOgan  v.  Logan,  90  Ind.  107. 
Judgment  affirmed. 

(Ifil  Ind.  667) 

HUTCHINS  V.  STATE. 

(Supreme  Court  of  Indiana.    Dec.  23,  1898.) 

Bdrolart— Cbakob  —  New  Trial  —  Affidavit — 

NgWLT-DlSOOTBnBD  EVIDBNCS  —  W1TSE88— Im- 

peacnxent  —  confiubntiat  comhcnications — 
Attorkbt  and  Client. 

1.  An  instruction  set  ont  the  information 
against  accused  charging  him  with  feloniously 
breaking  and  entering  a  storehouse  in  the  night- 
time, and  taking  away  certain  property.  The 
following  Instruction  defined  the  offense  char- 
ged, and  set  out  its  Ingredients,  and  concluded 
by  stating  that,  If  the  jury  found  all  the  in- 
gredients to  exist  beyond  a  reasonable  doubt, 
they  should  find  accused  guilty.  Held,  that  the 
second  instruction  was  not  defective  in  author- 
izing conviction  without  proof  that  it  was  ac- 
cused who  committed  the  crime,  when  con- 
strued with  the  first  instruction. 

2.  An  affidavit  for  new  trial  based  on  Infor- 
mation and  belief  of  misconduct  of  the  jury  is 
insutScient. 

3.  Newly-discovered  evidence  going  merely  to 
impeach  a  witness  is  not  ground  for  new  trial. 

4.  Newly-discovered  evidence  consisting  of  a 
confidential  communication  from  client  to  at- 
torney is  not  ground  for  new  trial,  since  the 
attorney  could  not  be  compelled  to  testify  to  it 
if  the  new  trial  were  granted. 

Appeal  from  circuit  court,  Steuben  county; 
Frank  S.  Roby,  Judge. 

Chester  Hutchins  was  convicted  of  bur- 
glary, and  be  appeals.   Affirmed. 


Woodbull,  Gilbert  &  Hutson,  for  appellant. 
W.  L.  Taylor  and  Merrill  Moores,  Atty.  Gen., 
for  the  State. 

McCABE,  J.  The  appellant  was  convicted, 
over  his  motion  for  a  new  trial,  on  an  In- 
formation charging  him  with  burglary  and 
larceny.  ISrrcr  is  assigned  by  appellant  on 
the  action  of  the  circuit  court  in  overruling 
his  motion  for  a  new  trial. 

It  Is  first  contended  under  that  motion  that 
the  court  erred  in  giving  the  fourth  instruc- 
tion asked  by  the  state.  The  objection  to 
the  instruction  is  that  it  attempts  to  state 
the  elements  of  the  crime  of  burglary,  con- 
cluding with  a  direction  to  find  the  defendant 
guilty  if  all  of  those  elements  are  establlsbed 
beyond  a  reasonable  doubt  The  objection  to 
the  instruction  is  that  it  does  not  require  the 
defendant  to  have  any  connection  with  the 
crime  in  order  to  his  conviction.  But  in  or- 
der to  properly  understand  instruction  4,  it 
must  be  read  in  connection  .with  Instruction 
8  of  the  same  series.  Indeed,  the  two  in- 
Btmctions  should  be  read  as  one  single  instruc- 
tion. The  two  Instructions  read  as  follows: 
"No.  3.  The  first  count  of  the  information 
charges  the  defendant  now  on  trial  with  hav- 
ing, at  this  county  and  state,  upon  the  5th 
day  of  December,  in  the  year  1896,  unlawfully, 
feloniously,  and  burglariously,  in  the  nighttime, 
broken  and  entered  Into  the  storehouse  of  Al- 
phonso  M.  Caswell  and  Almarlon  A.  Caswell, 
with  the  unlawful  and  felonious  Intent  to 
then  and  there,  in  said  storehouse,  take,  steal, 
and  carry  away  certain  articles  and  property 
described  hi  the  first  count  of  the  biforma- 
tion,  and  alleged  as  being  the  personal  goods 
and  chattels  of  the  said  Alphonso  M.  Caswell 
and  Almarion  A.  Caswell.  No.  4.  Among 
the  ingre^ents  of  the  ofFense  charged  In  the 
first  count  of  the  information  are:  (1)  That 
said  storehouse  was  broken  and  entered  into; 
(2)  that  said  storehouse  was  broken  and  en- 
tered Into  in  the  nighttime;  (S)  that  the 
breaking  and  entering  Into  said  storehouse  oc- 
curred in  the  county  of  Stenben,  In  the  state 
of  Indiana;  (4)  that  said  storehouse  was  broken 
and  entered  into  within  the  last  two  years: 
(5)  that  the  breaking  and  entering  into  said 
storehouse  was  done  with  the  unlawful  and 
felonious  Intent  to  commit  a  felony,  by  then 
and  there.  In  said  storehouse,  unlawfully  and 
feloniously  taking,  stealing,  and  carrying  away 
the  goods,  property,  and  chattels  described  in 
said  Indictment,  or  some  portion  of  them. 
And,  gentlemen  of  the  jury,  if  you  find  all 
these  Ingredients  exist  lieyond  a  reasonable 
doubt  then  you  should  find  Mm  guilty  as  he 
stands  charged  In  the  first  count  of  the  In- 
formation." The  particular  objection  to  this 
Instruction  is  that  U  authorizes  the  jury  tc 
convict  the  defendant  without  any  proof  that 
he  was  the  person  who  perpetrated  the  crime 
the  elements  of  which  are  set  forth  In  the  in- 
struction. That  contention  would  be  correct 
and  ought  to  be  upheld,  if  the  Instruction 
stood  alone.    This  fourth  instruction  Is  very 
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awkwardly  drawn,  and,  standing  alone,  can- 
not be  upheld,  because  It  Is  incomplete.  But 
It  must  be  construed  along  with  Instruction  3 
of  the  same  series,  just  preceding  It,  because 
the  first  Is  also  incomplete  in  the  absence  of 
instruction  #■  It  is  well  settled  that  instruc- 
tions must  be  considered  and  construed  with 
reference  to  each  other,  and  as  an  entirety, 
and  not  separately  and  in  dissected  parts;  and 
if  the  instructions  as  a  whole  correctly  and 
fairly  present  the  law  to  the  Jury,  even 
though  some  i>articular  one,  standing  alone, 
would  be  erroneous,  It  afTords  no  ground  for 
reversal.  Newport  t.  State,  140  Ind.  299,  39 
N.  E.  926;  Shields  v.  State,  149  Ind.  39&- 
406,  49  N.  E.  351,  and  cases  cited. 

But  In  the  first  line  of  instruction  4  it  la 
said,  "Among  the  ingredients  of  the  otCense 
charged  in  the  first  count,"  etc.  The  inquiry 
arises:  What  was  the  offense  charged  in  the 
first  count?  The  preceding  Instruction  tells. 
It  says  the  first  count  charges  the  defendant 
now  on  trial  with  haying  committed  the  crime 
the  elements  of  which  are  enumerated  in  the 
fourth  Instruction.  Therefore,  when  the 
court,  concluding  the  fourth  instruction,  says 
to  the  Jury,  "If  you  find  all  these  ingredients 
exist  beyond  a  reasonable  doubt,  you  should 
find  the  defendant  guilty  as  be  stands  charged 
in  the  first  count  of  the  information,"  It  evi- 
dently had  reference  to  the  same  crime  spoken 
of  in  the  preceding  Instruction  3,  and  that  was 
the  burglary  charged  against  the  defendant. 
The  elements  or  Ingredients  described  In  the 
instruction  could  not  exist  without  an  actor  or 
perpetrator.  And  the  Instruction,  while  inex- 
cusably defective,  clearly  had  reference  to 
some  actor  in  doing  the  things  which  It  de- 
nominates the  ingredients  of  the  crime.  And, 
when  the  two  Instructions  are  taken  together, 
there  can  be  no  doubt  that  the  actor  or  per- 
petrator Intended  and  meant  In  the  fourth 
Instruction  was  the  defendant  then  on  trial, 
and  that,  when  these  Ingredients  or  acts  were 
established  beyond  a  reasonable  doubt,  the  de- 
fendant should  be  convicted,  because  his  acts 
are  referred  to  as  constituting  the  ingredients 
or  elements  of  the  crime  of  burglary  charged. 

It  Is  next  urged,  under  the  motion  for  a 
new  trial,  that  the  circuit  court  erred  In  giv- 
ing Instructions  7,  8,  10,  13,  14,  and  31  asked 
by  the  state.  Appellant  admits  that  said  In- 
structions are  correct  statements  of  the  law 
In  the  abstract,  but  it  Is  contended  that  they 
are  not  applicable  to  the  evidence.  We  think 
otherwise. 

The  next  reason  urged  In  support  of  the 
motion  for  a  new  trial  Is  certain  alleged  mis- 
conduct of  the  Jury  while  In  the  Jury  room, 
deliberating  upon  their  verdict,  prejudicial  to 
the  rights  and  Interest  of  the  defendant.  The 
oal.v  proof  of  such  misconduct  Is  an  attidavit 
of  the  defendant's  attorney  setting  forth  the 
fact  that  such  misconduct  of  the  Jury  took 
place  In  the  Jury  room  while  they  were  de- 
liberating upon  their  verdict,  and  that  the  af- 
fidavit was  made  on  Information  and  belief. 
The  attorney  general,  on  behalf  of  the  state. 


Insists  that  such  affidavit  furnishes  no  legal 
proof  of  the  alleged  misconduct,  and  hence 
cannot  be  considered.  It  certainly  makes  bat 
little  difference  whether  an  affidavit  of  an 
outsider,  charging  misconduct  of  the  Jury  In 
the  Jury  room,  states  that  it  is  made  on  in- 
formation and  belief,  or  Is  silent  as  to  the 
source  of  affiant's  belief.  As  no  persons  other 
than  members  of  a  Jury  can  lawfully  be  in 
their  room  while  they  are  deliberating  upon 
their  verdict,  an  affidavit  by  any  person  other 
than  a  member  of  such  Jury,  stating  that  they 
while  BO  deliberating  in  their  room  have  been 
guilty  of  misconduct,  without  any  statement 
as  to  the  source  of  affiant's  knowledge.  Im- 
plies that  such  knowledge  must  have  t)een 
derived  from  some  on^  or  more  of  the  mem- 
bers of  the  Jury,  because  otherwise  the  court 
must  presume  that  some  one  has  violated  the 
law  by  admitting  an  unauthorized  person  in- 
to the  Jury  room  while  the  Jury  is  deliberating 
on  the  verdict  But  the  presumption  of  law 
is  that  everybody  has  obeyed  the  law  until 
the  contrary  Is  made  to  appear.  In  Stanley 
V.  Sutherland,  54  Ind.  339,  defendant  made  an 
affidavit  In  support  of  the  ground  of  his  mo- 
tion for  a  new  trial  Charging  the  Jury  with 
misconduct  while  deliberating  on  their  ver- 
dict in  the  Jury  room,  the  affidavit  conclud- 
ing with  the  words  "as  affiant  believes." 
Worden,  J.,  speaking  for  this  court  in  that 
case,  said:  "The  affiant  does  not  state  bow 
he  obtained  information  of  the  alleged  mis- 
conduct of  the  Jury.  It  is  not  to  be  sup- 
posed that  he  was  in  the  Jury  room,  and  it 
would  do  him  injustice  to  suppose  that  he  was 
furtively  hovering  around  outside,  listening 
to  the  deliberations  of  the  Jury.  If  the  In- 
f«rmatlon  came  to  him  from  the  bailiff  In  at- 
tendance upon  the  Jury,  It  seems  to  us  that 
the  affidavit  of  the  bailiff  ought  to  have  been 
filed.  If  it  came  to  him  from  some  of  tlie 
Jurymen,  It  could  not  be  received,  for  it  ias 
long  been  setUed  in  this  state  tliat  the  alti- 
davits  of  .Jurors  cannot  be  received  to  im- 
peach their  verdict;  much  les3  could  their 
statements  be  received  at  second  hand.  The 
affidavit  may  have  been  true  as  afliant  be- 
lieved, and  yet  the  Information  may  have 
been  derived  from  some  of  the  Jurors,  whose 
affidavits  could  not  have  been  received.  With- 
out determining  what  would  be  the  effect  of 
the  alleged  misconduct  of  the  Jury  if  legally 
established,  we  are  of  opinion  that  the  court 
committed  no  error  in  overruling  the  motion 
on  the  affidavit"  The  supreme  court  of  Cali- 
fornia decided  the  same  question  the  same 
way.  People  v.  WlUiams,  24  Oal.  31.  That 
court,  on  page  40,  In  that  case,  said:  "It  does 
not  appear  except  by  the  affidavit  of  the  pris- 
oner, upon  Information  and  belief  merely,  un- 
supported by  any  other  evidence,  that  It  even 
came  to  the  knowledge  of  the  Jury  that  the 
obnoxious  papers  were  In  the  room  where  tlie 
Jury  were  deliberating.  It  Is  not  to  be  pre- 
sumed that  the  Jurors  violated  their  duty  by 
hunting  up  and  reading  evidence  not  given  to 
them  In  the  progress  of  the  trial  in  open  court, 
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under  the  sanction  of  tbe  Judge.  The  pre- 
sumption la  that  they  performed  their  duty 
In  accordance  with  the  oath  which  they  had 
all  taken  before  entering  upon  the  trial  of 
the  case.  To  overthrow  this  presumption, 
there  must  be  some  direct  positive  testimony 
tending  to  show  misconduct  on  the  part  of 
the  jurors  in  this  particular.  It  Is  not  enough 
that  this  objectionable  matter  was  Inadvert- 
ently left  in  the  room,  with  other  books  and 
papers,  where  the  Jury  might  by  chance  have 
found  it.  There  must  be  some  positive  testi- 
mony by  some  person,  who  has  knowledge  of 
the  facts  which  he  states,  showing  that  the 
Jurors,  or  some  one  of  them,  read  tbe  testi- 
mony referred  to,  or,  at  least,  that  they  found 
It,  or  that  It  In  some  way  came  to  their  no- 
tice." This  case  clearly  and  strongly  sup- 
ports Stanley  v.  Sutherland,  supra,  and  so  do 
Pleasants  v.  Heard,  15  Ark.  411;  AlUson  v. 
People,  45  lU.  39;  Taylor  v.  State,  62  Miss. 
SJ.  To  the  same  effect  are  Burgess  v.  Ijang- 
ley,  5  Man.  &  G.  722,  44  E.  C.  L.  8T7;  Qum 
v.  Smith,  6  Hill,  560;  Cain  v.  Oaln,  1  B.  Mon. 
213;  Aylett  v.  Jewel,  2  W.  Bl.  12«9;  State  v. 
Wright,  98  Iowa,  705,  68  N.  W.  440;  Borer  v. 
State  (Tex.  Cr.  App.)  28  S.  W.  951;  Parker  v. 
State  (Tex.  Cr.  App.)  30  S.  W.  553;  GaUlhar 
V.  State  (Tex.  Or.  App.)  37  S.  W.  829;  Gon- 
zales V.  State,  82  Tex.  (*.  R.  «21,  25  8.  W. 
781;  WUllams  v.  State,  33  Tex.  Cr.  K.  13»,  25 
S.  W.  629,  and  28  S.  W.  958. 

The  appellant  In  this  case  insists  that  mis- 
conduct of  "Jurors  in  the  Jury  room  can  only  be 
established  on  information  and  belief,  as  the 
law  presumes  no  one  is  present  within  said 
Jury  room  except  the  members  of  the  Jury, 
and  they  cannot  be  heard  to  impeach  their 
own  verdict."  Appellant's  counsel  do  not  cite 
them,  but  there  are  two  cases  In  this  court 
sustaining  such  contention.  They  are  Uouk 
T.  Allen,  12S  Ind.  568,  25  N.  B.  897,  and  Kali- 
way  Co.  V.  McDanlei,  134  Ind.  166,  32  N.  B. 
728,  and  33  N.  B.  769.  The  affidavit  In  Uouk 
y.  Allen,  supra,  was  made  by  the  husband  of 
the  appellant  to  misconduct  of  the  Jury  In 
their  deliberations  on  their  verdict  In  their 
room.  It,  as  appears,  contained  no  statement 
how  tbe  affiant  obtained  knowledge  of  the 
misconduct  sworn  to  by  him.  It  Is  said  in 
that  case  that  "whether  the  affidavit  was 
made  from  information,  or  from  actual  knowl- 
edge. Is  unimportant."  This  case  proceeds 
upon  the  theory  for  Its  JustlUcatlon  that  if 
affidavits  of  outsiders,  who  do  not  state  the 
source  of  their  knowledge,  cannot  be  received 
to  Impeach  a  verdict  for  misconduct  of  a 
Jury  In  the  Jury  room,  then  such  misconduct 
Is  beyond  reach,  and  the  injured  party  Is 
without  a  remedy  therefor.  As  a  palliation 
for  so  unseemly  a  thing  as  overturning  a  ver- 
dict on  mere  hearsay  or  second-hand  state- 
ments, it  Is  said  in  the  case  that  the  affiant 
might  have  been  called  to  the  witness  stand, 
and  examined  onUly,  with  a  view  of  ascer- 
taining the  weight  which  the  affidavit  should 
receive;  and  affidavits  of  the  members  of  the 
jury,   or  their  oral  testimony,   might   have 


been  Introdnced  to  contradict  the  affidavit 
But  no  reference  to  or  mention  of  Stanley  v. 
Sutherland,  supra,  is  made  In  the  entire  case. 
And  so  In  Railway  O).  v.  McDanlei,  supra, 
there  Is  no  reference  to  or  mention  of  Stanley 
V.  Sutherland,  supra,  whatever.  Indeed,  such 
mention  or  reference  In  either  of  the  cases  we 
are  discussing  would  have  involved  the  ne- 
cessity of  either  overruling  that  case,  or  the 
decision  of  the  two  cases  mentioned  contrary 
to  the  way  they  were  decided.  In  the  Mc- 
Danlei Case,  supra,  it  Is  still  more  strongly 
sought  to  uphold  the  ruling  there,  by  arguing, 
as  In  the  Houk  v.  Allen  Case,  that.  If  the  mis- 
conduct of  the  Jury  cannot  be  shown  in  the 
way  It  was,  the  Injured  party  had  no  remedy. 
It  Is  there  said:  "While  the  unauthorized 
method  by  which  a  juty  arrived  at  a  verdict 
Is  a  matter  very  difficult  of  proof,  the  legality 
of  the  verdict  is  easily  establisbed  by  an  affi- 
davit, as  the  Jurors  are  competent  witnesses 
to  sustain  their  verdict,  and  the  method  by 
which  It  was  arrived  at  is  peculiarly  within 
their  knowledge."  And  for  that  reason  the 
Inference  Is  sought  to  be  enforced  in  that  case 
that  a  mere  hearsay  or  second-hand  statement 
should  be  deemed  sufficient  to  put  the  party 
in  whose  favor  the  verdict  Is  returned  on  the 
defense  thereof,  or  It  shall  be  set  aside.  This 
line  of  reasoning  loses  sight  of  the  principle 
of  law  that  snrrounds  and  g^uards  the  sanc- 
tity of  a  verdict  It  acknowledges  that  the 
law  has  been  settled  for  centuries  that  the 
statements  of  Jurors  who  know  more  about 
the  conduct  of  the  Jury  In  making  the  verdict 
than  anybody  else  cannot  be  received  to  im- 
peach that  conduct  or  the  verdict,  whether 
under  oath  or  not:  How  absurd,  then.  It 
would  be  for  that  same  law  to  turn  around 
and  receive  a  statement  Impeaching  such  con- 
duct and  verdict  from  one  who,  in  the  nature 
of  things,  cannot  and  does  not  know  anything 
about  the  conduct  of  the  jury,  except  as  he  is 
Informed  by  members  of  the  Jury  themselves. 
There  would  be  no  good  reason  and  far  less 
sense  In  forbidding  jurors,  who  know  all 
about  tbe  conduct  of  the  Jury  in  making  the 
verdict,  from  making  statements  Impeaching 
that  conduct  and  verdict  and  at  the  same 
time  receive  such  statements  from  one  who, 
in  the  nature  of  the  case,  cannot  know  any- 
thing about  the  truth  of  such  statements  so 
received.  The  law  presumes  the  verdict  is 
right,  and  that  the  Jury,  in  making  it,  has 
been  free  from  misconduct  This  presump- 
tion prevails  until  It  Is  overcome  by  some  sort 
of  legal  proof  to  the  contrary.  If  tbe  law 
permitted  the  hitegrlty  of  the  verdict  to  be 
put  In  Issue  by  a  mere  unveritied  complaint,  a 
party  has  gained  but  little  when,  at  the  end 
of  a  long,  tedious  trial,  he  has  obtained  a 
verdict.  He  must  in  that  event  tight  another 
battle  before  his  verdict  Is  available.  And  a 
statement  of  a  person  not  a  juror,  though  veri- 
fied, that  tbe  Jury  were  guilty  of  misconduct 
In  the  Jury  room,  without  stating  the  source 
of  his  knowledge  or  how  he  came  to  know 
the  fact.  Is  no  better  than  an  unverified  com- 
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plaint  The  court  Judicially  knows  that  he 
could  not  very  well  know  the  tact  of  his  own 
knowledge,  unless  he  was  In  the  jury  room 
at  the  time;  and  such  presence  would  be  a 
violation  of  law.  Rlckard  v.  State,  74  Ind. 
275.  The  presumption  of  law  Is  that  no  such 
violation  of  law  occurred.  Therefore,  in  the 
absence  of  any  showing  to  the  contrary,  the 
presumption  is  that  he  must  have  derived  his 
knowledge  from  some  memt>er  of  the  Jury. 
And  as  such  statement,  veriiied  or  unverified, 
could  not  be  received  from  the  Juror  to  Im- 
peach the  verdict  or  the  conduct  of  the  Jury 
In  making  it,  such  statement  cannot  be  re- 
ceived from  one  deriving  his  knowledge  from 
a  Juror  (at  second  hand);  otherwise,  the  in- 
hibition of  the  law  against  Jurors  Impeaching 
their  verdict  is  frittered  away  and  destroyed. 
We  do  not  mean  to  be  understood  as  hold- 
ing that  the  aiUdavlt  of  no  person  outside  of 
the  Jury  room  can  be  received  to  Impeach 
the  conduct  of  the  Jury  in  making  the  verdict 
On  the  contrary,  where  the  affiant  shows  In 
his  affidavit  that  be  has  the  means  of  actu- 
ally knowing  personally  of  the  alleged  mis- 
conduct hla  affidavit  may  and  ought  to  be 
received,  but  not  without  such  showhig.  This 
is  so  because  the  court  cannot  say,  as  mat- 
ter of  law,  that  it  is  physically  impossible  In 
all  cases  that  persons  other  than  Jurors  can 
actually  know  of  such  misconduct  of  their 
own  knowledge.  But  such  knowledge  by 
such  persons,  in  the  nature  of  the  surround- 
ings, must  be  so  rare  and  exceptional  as  to 
call  for  a  statement  of  how  such  knowledge 
was  acquired  or  derived;  otherwise,  the 
courts  may  I>e  overthrowing  verdicts  on  the 
mere  unauthorized  statements  of  Jurors  from 
whom  the  affiant  derives  all  his  knowledge. 
That  would  be  authorizing  something  to  be 
done  indirectly  that  the  law  forbids  to  be 
done  directly.  If,  In  the  interest  of  the  cor- 
rect administration  of  Justice,  the  law  for- 
bids Jurors,  who  know  better  than  anybody 
else  about  their  conduct  to  open  their  mouths 
in  impeachment  of  that  conduct  certainly  that 
same  law  will  not  permit  others  to  do  so, 
who  are  not  shown  to  know  anything  at  all 
about  It  and  who,  In  the  nature  of  things, 
cannot  know  anything  about  It  If  the  law 
holds  that  the  verdict  is  possessed  of  so  much 
sanctity  in  the  Interest  of  public  Justice  that 
it  will  not  permit  a  Juror  who  knows  all 
about  how  it  was  made  to  Impeach  it  even 
under  oath,  why  should  it  allow  others  to  do 
so  who  know  nothing  about  It?  It  would 
be  far  more  reasonable  to  allow  the  Juror 
who  knows  the  facts  to  impeach  It  than  to 
permit  one  to  do  so  who  knows  nothing  about 
the  facts.  Tbe  law  would  be  singularly  in- 
consistent with  Itself' to  forbid  the  impeach- 
ment of  a  verdict  by  Jurors,  who  know  all 
about  the  facts,  and  at  the  same  time  receive 
the  statements  of  others  to  Impeach  It  who 
know  nothing  about  such  facts.    Houk  v.  Al- 


len, supra,  is  in  direct  conflict  with  Stanley 
V.  Sutherland,  supra,  and  Is  In  conflict  with 
the  current  of  authority  everywhere  on  the 
point  now  under  consideration;  and  It  Is  also 
In  conflict  with  sound  reason  as  well  as  au- 
thority. And  the  same  is  true  of  Railway 
Go.  V.  McDaniel,  supra,  except  that  it  is  found- 
ed on  Honk  v.  Allen,  supra.  Both  cases  whol- 
ly fall  to  speak  of  or  refer  to  Stanley  v. 
Sutherland,  supra,  and  make  no  reference  to 
or  mention  of  any  other  authorities  either 
pro  or  con  on  the  subject  Nor  does  either 
of.  them  state  any  satisfactory  or  sound  rea- 
son why  the  question  should  be  decided  as 
it  was  in  each.  We  therefore  cannot  regard 
them  as  well-conaldered  decisions,  and  hence 
they  ought  to  be,  and  are,  overruled,  in  so 
far  as  they  conflict  with  the  conclusion  here 
reached.  We  adhere  to  the  rule  laid  down 
in  Stanley  v,  Sutherland,  supra,  and  hold  that 
the  circuit  court  did  not  err  in  overruling  tbe 
motion  for  a  new  trial  on  said  affidavit 

The  next  ground  for  a  new  trial  is  alleged 
newly-discovered  evidence.  That  evidence  is 
as  to  an  alleged  agreement  of  one  Philips, 
who  was  Jointly  charged  with  the  appellant 
in  the  information,  but  separately  tried,  con- 
victed, and  sent  to  the  state  prison.  He  was 
a  material  witness  ag;alnst  appellant  on  his 
trial;  and  the  newly  .discovered  evidence  was 
that  the  attorney  of  said  Philips  states  that 
said  Philips  had  entered  Into  an  agreement 
with  the  prosecuting  attorney  that  it  said 
Philips  gave  certain  evidence  against  appel- 
lant the  prosecuting  attorney  would  let  Phil- 
ips ofF  easy.  Philips,  on  tbe  witness  stand, 
on  cross-examination,  denied  making  any  such 
agreement  with  the  prosecuting  attorney.  It 
appears  In  the  affidavit  in  support  of  this 
cause  for  a  new  trial  that  the  attorney  of 
Philips  received  this  Information  as  a  profes- 
sional and  confidential  communication  of  his 
client  while  engaged  to  defend  him,  and  re- 
fused to  make  an  affidavit  to  the  facts  on 
that  ground.  The  fact  that  the  newly-discov- 
ered evidence  goes  merely  to  contradict  and 
impeach  the  witness  Philips  Is  a  sufficient 
Justification  of  the  court's  refusal  of  a  new 
trial  on  this  ground.  Morel  t.  State,  89  Ind. 
275;  SutherUn  t.  State,  108  Ind.  389,  9  N. 
E.  298;  Hamm  ▼.  Romlne,  98  Ind.  77;  Penn- 
sylvania Co.  ▼.  Nations,  111  Ind.  203,  12  N. 
E.  309;  Smith  v.  State,  143  Ind.  685,  42  N. 
E  913.  The  ruling  was  also  Justified  by  the 
fact  that  the  communication  was  a  confiden- 
tial one,  made  by  cUent  to  his  attorney,  and 
hence  the  attorney  could  not  be  compelled  t» 
testify  to  It  If  the  new  trial  was  granted. 
Rev.  St  1894,  {  505,  subd.  8  (Rev.  St  1881, 
I  497;  Horner's  Rev.  St  1807.  {  497);  Borum 
V.  Fonts,  16  Ind.  60;  Bower's  Adm'r  v. 
Briggs,  20  Ind.  130;  Blgler  v.  Reyher,  43  Ind. 
112.  It  follows  that  there  was  no  error  in 
overruling  the  motion  for  a  new  trial.  The 
Judgment  Is  therefore  affirmed. 
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(la  iDd.  m) 

STATE  ex  rel.  TAYLOR  et  al.  t.  MOUNT  et  al. 

(Sapreme  Court  of  Indiana.     Dec.  23, 1898.) 

On  petition  for  rehearing.     Denied. 
For  former  opinton,  see  51  N.  B.  417. 

HOWARD,  J.  The  petition  for  a  rehearing 
of  this  appeal  is  in  some  respects  a  remarkable 
one.  None  of  the  parties  seem  to  have  any  in- 
terest left  in  the  case.  The  honorable  judges 
titting  on  the  appellate  bench  were  not  at  any 
time  parties  to  the  action,  and  haying  been 
chnsen  nt  the  recent  election  for  a  term  ending 
enly  with  ihe  life  of  the  court,  January  1,  1901, 
they  are  certainly  not  now  concerned  with  the 
decision.  The  relators  were  candidates  and  yoted 
for  at  the  election,  and,  haying  failed  to  receive 
a  majority  of  the  yotes  for  appellate  judge,  are 
also  DO  longer  interested.  Finally,  the  board  of 
election  commissioners,  haying,  without  delay  or 
formality,  complied  with  the  Taw  as  declared  by 
this  court,  and  having  no  further  possible  action 
to  take,  can  have  no  further  interest.  The  duties 
of  that  hu;h  body  are  confined  bjjr  statute  to  mat- 
ters preluninaiy  to  the  election.  They  have 
faithfully  and  impartially  performed  the  duties 
there  prescribed.  A  new  board  must  be  organ- 
ited  to  prepare  for  the  next  general  election. 
Hence  It  would  seem  that  the  appellee  board  is 
BOW  functus  officii.  In  truth,  so  far  as  parties 
are  concerned,  the  case  before  us  "is  now  simply 
a  moot-court  question."  Courts  of  final  resort, 
however,  ought  not  to  be  engaged  in  passing  on 
moot-court  questions;  there  would  be  actual  par- 
ties in  interest.  This  was,  in  effect,  the  decision 
rearhed  in  overruling  the  petition  for  a  rehearing 
in  I'nrker  v.  State7l33  Ind.  178,  32  N.  E.  836, 
and  33  N.  E.  119.  Here,  as  there,  it  may  be  said 
that,  to  all  intents  and  purposes,  "the  parties 
have  litigated  the  matters  m  issue  between  them, 
and  have  withdrawn,  in  so  far  as  they  can,  from 
the  jurisdiction  of  the  court." 

As  far  as  argument  is  concerned, .  every  plausi- 
ble suggestion  that  could  be  advanced  in  support 
of  the  position  taken  by  counsel  for  ai>pellee« 
was  presented  in  the  briefs  and  oral  argument  on 
the  original  hearing.  The  views  so  presp-ntcd 
were  then  fully  considered,  and  held  insuSioient 
to  sustain  the  judgment  of  the  trial  court,  and  to 
that  decision  we  still  adhere.  We  have  not  the 
shadow  of  a  doubt  as  to  the  correctness  of  the 
conclusion  then  reached.  Men  cannot  be  elected 
to  fill  the  office  of  judge  for  a  longer  time  than 
the  term  of  the  office  itself,  as  fixed  by  the  law 
in  force  at  the  date  of  the  election.  Neither  can 
the  legislature  extend  the  term  of  the  existence 
of  a  court,  and  then  name  those  who  shall  be 
jndges  for  the  term  so  extended.  Still  less  can 
the  legislature  prevent  the  people  from  electing 
judges  at  the  general  or  special  election  provided 
by  law  for  that  purpose.     Petition  overruled. 


(U2  Ind.  310) 

BKUNSON  et  al.  y.  HENRY  et  al. 
(Supreme  Court  of  Indiana.     March  16. 1889.) 

MOKTOiOBS — FORKCLOSURB— PLIIDING — EVIOENOS 

—FiNDiMos—IlBViBW— Stark  Dboisis — 
Husband  and  Wire. 

1.  Questions  raised  by  a  demurrer  to  a  com- 
plaint, and  decided  in  the  appellate  court 
against  the  party  demurring,  become  the  law 
of  the  case  in  subsequent  appeals,  although  the 
aemnrrer  was  snstained  on  other  grounds. 

2.  Psrol  evidence  is  not  admissible  to  change 
the  terms  of  a  mortgage  as  to  consideration, 
unless  there  is  a  plea  of  non  est  factum,  or  an 
allegation  of  mistake  in  this  respect,  with  a 
prayer  for  reformation. 

3.  In  a  suit  to  foreclose  a  mortgage,  in  which 
the  mortgage  requires  construction,  a  copy  of 
It  IS  properly  set  forth  in  the  finding  of  fact, 
u  such  mortgage  la  an  iufereutial  fact. 


4.  Objections  to  flndlngs  of  fact,  not  pre- 
sented by  assignments  of  error,  will  not  be  con- 
sidered on  review. 

5.  In  a  suit  to  foreclose  s  mortgage,  it  is  not 
necessary  to  make  a  finding  as  to  Uie  debts  of 
the  mortgagee. 

9.  Where  a  special  finding  is  silent  as  to  s 
material  fact,  that  fact  must  be  taken  as 
against  the  party  obliged  to  prove  it. 

7.  Where  a  mortgage  is  given  to  secure  the 
purchase  money  of  real  estate,  the  wife  of  the 
mortgagor  has  no  interest  in  the  land  as  against 
the  mortgagee. 

8.  In  a  suit  to  foreclose  a  mortgage  given  to 
secure  purchase  money  of  land,  to  oe  paid  to 
the  children  of  the  mortgagee,  the  complaint  al- 
leged that  certain  of  the  children  had  died  intes- 
tate, leaving  no  debts,  and  that  no  administra- 
tor had  been  appointed.  UeUi,  that  complainant 
need  not  prove  that  the  estates  of  such  children 
had  been  settled. 

9.  Where  some  of  the  children  of  a  mortga- 
gee, for  whose  benefit  a  purchase-money  mort- 
gage was  taken,  are  dead,  and  their  administra- 
tor in  the  settlement  of  their  estates  did  not 
take  into  account  their  interest  in  the  mortgage, 
the  failure  of  the  administrator  to  make  in- 
quiries concerning  the  indebtedness  of  the 
mortgagor  to  the  estates  does  not  affect  the 
rights  of  the  parties  to  the  mortgage. 

10.  The  owner  of  land  left  as  his  heirs  a  wid- 
ow and  children.  The  widow,  who  had  an  un- 
divided one-third  interest  in  the  land,  sold  "all 
her  right,  title,  and  interest"  in  the  entire  prop- 
erty to  one  of  the  children,  who  had  purchased 
the  interest  of  several  other  children.  He  gave 
a  purchase-money  mortgage  on  the  "right,  ti- 
tle, and  interest"  of  the  widow  so  conveyed  to 
him.  Btld  that,  in  a  suit  to  foreclose  the  mort- 
gage, a  finding  that  the  widow  owned  in  fee 
simple  all  the  real  estate  described  in  the  deed 
to  the  mortgagor  was  error. 

Appeal  from  superior  court,  Marlon  county; 
Vinson  Carter,  Special  Judge. 

On  rebearlug.    Reversed  In  part. 
For  former  opinion,  see  47  N.  K  1063. 

W.  V.  Rocker,  for  appellants.  W.  P.  At- 
kinson, for  appellees. 

HONKS,  0.  J.  This  action  was  brought 
by  appellees  against  appellants  to  foreclose 
a  mortgage.  The  mortgage  was  executed  by 
appellant  Asher  O.  Brunson  to  Mary  Ann 
Threlkeld,  who  was  the  mother  of  mort- 
gagor, to  secure  the  unpaid  purchase  money 
for  the  real  estate  described  in  said  mort- 
gage, which  money,  so  secured,  was,  by  the 
terms  of  said  mortgage,  to  be  paid  to  the 
children  and  grandchildren  of  the  mortgagee 
named  In  said  mortgage;  and  also  to  secure 
said  mortgagee  the  possession  and  enjoyment, 
and  free  use  and  control,  of  said  real  estate 
during  her  life.  This  is  the  second  appeal 
of  said  cause.  On  the  former  appeal  the 
case  was  reversed,  with  Instructions  to  sus- 
tain the  demurrer  to  the  complaint.  See 
Brunson  v.  Henry,  140  Ind.  456,  39  N.  E.  250, 
where  the  complaint  and  the  nature  of  the 
controversy  are  fully  set  forth.  On  the  re- 
turn of  said  cause  to  the  court  below,  the 
demurrer  was  sustained  to  the  complaint,  as 
directed  by  this  court,  and  appellees  filed 
an  amended  complaint  containing  the  al- 
legations which  this  court  had  held  were 
necessary  to  render  the  same  sufHclent  The 
separate  demurrer  of  said  appellant  Brunson 
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was  overruled  to  said  atnended  complaint. 
Said  appellant  Brunson  then  filed  an  answer 
In  seven  paragraphs.  Appellees'  demurrer 
for  want  of  facts  was  sustained  to  the  sec- 
ond, third,  fifth,  sixth,  and  seventh  para- 
graphs of  said  answer.  Julia.  A.  Brunson, 
the  wife  of  said  appellant  Brunson,  the  mort- 
gagor, who  did  not  join  in  the  execution  of 
said  mortgage,  also  filed  an  answer.  Appel- 
lees filed  a  reply  to  the  answers  of  Brunson 
and  his  wife,  and,  at  the  request  of  said  ap- 
pellants, the  court  made  a  special  finding  of 
the  facts,  and  stated  Its  conclusions  of  law 
thereon,  and  over  separate  motions  by  said 
appellants,  Brunson  and  wife,  for  judgment 
in  their  favor,  and  their  several  motions  for 
a  new  trial,  rendered  Judgment  In  favor  of 
the  appellees. 

The  questions  raised  by  the  demurrer  to  the 
amended  complaint,  and  by  the  demurrer  to 
the  second,  third,  fifth,  sixth,  and  seventh 
paragraphs  of  the  separate  answer  of  appel- 
lant Asher  C.  Branson,  were  determined 
against  said  appellants  on  the  former  appeal, 
and  the  doctrine  there  declared  is  the  law  of 
this  case,  binding  alike  upon  the  parties  and 
courts  through  all  stages  of  the  cause  there- 
after. Board  v.  Boriebrake,  146  Ind.  311,  45 
N.  E.  470,  and  cases  cited.  It  is  Insisted, 
however';  by  said  appellants,  that  this  rule 
does  not  apply,  because,  when  the  court  held 
the  complaint  insufficient  on  the  former  ap- 
peal, the  appeal  was  decided,  and  If  the  court 
went  beyond  that,  and  decided  any  other 
questions,  the  same  were  obiter  dicta.  The 
rule  Is  that  all  questions  presented  by  the 
record,  decided  by  a  court  of  last  resort  on 
appeal,  become  the  law  of  the  case  from  that 
time  forward,  binding  upon  all  the  courts 
and  parties,  whether  the  question  arises  each 
time  In  the  same  manner  or  not  Board  v. 
Bonebrake.  supra.  Some  of  the  paragraphs 
of  said  answer  are  drawn  upon  the  theory 
that  said  appellant  can  contradict  and  change, 
by  parol  evidence,  the  terms  of  the  mort- 
gage as  to  the  consideration  for  which  It 
was  executed.  On  the  former  appeal  this 
court,  on  page  462,  140  Ind.,  and  page  258, 
39  N.  E.,  held  that  this  could  not  be  done, 
except  upon  a  plea  of  non  est  factum,  or  an 
answer  alleging  a  mistake  In  the  mortgage 
In  this  respect,  with  a  prayer  for  reformation. 
The  paragraphs  of  answer  referred  to  con- 
tained no  such  plea  or  answer,  and  are  clear- 
ly bad,  under  the  law  of  this  case  as  decided 
on  the  former  appeal. 

It  Is  next  Insisted  that  the  court  erred  In 
overruling  appellant  Asher  C.  Brunson's  mo- 
tion for  a  judgment  In  bis  favor  on  the 
special  finding.  It  Is  stated,  among  other 
things.  In  the  special  finding,  that  the  mort- 
gage mentioned  and  set  out  In  the  complaint 
was  executed  by  Asher  C.  Brunson  to  Mary 
Ann  Tbrelkeld,  which  mortgage  is  copied 
Into  said  finding,  and  that  said  mortgage  was 
executed  lo  secure  the  payment  of  the  pur- 
chase money  for  the  real  estate  described  in 
said  mortgage. 


The  court  stated  seven  conclusions  of  law, 
to  each  of  which  Brunson  and  wife  sepa- 
rately excepted.  It  is  first  urged  that  the 
part  of  the  finding  setttag  forth  a  copy  of 
the  mortgage  sued  upon  is  purely  evidentiary, 
and  not  the  finding  of  an  Inferential  fact,  and 
should  be  disregarded.  It  Is  true  that  said 
mortgage  was  an  evidentiary  fact,  but  it 
was  more  than  evidence;  it  was  also  the  in- 
ferential fact  Rowley  ▼.  Sanns,  141  Ind. 
179,  187,  40  N.  B.  674;  Railway  Co.  v.  Miller, 
141  Ind.  533,  550,  37  N.  E.  343;  Railway  Co. 
T.  Peterson.  144  Ind.  214,  220,  221,' 42  N.  E. 
480,  and  43.  N.  B.  1.  In  Rowley  ▼.  Sanns, 
supra,  this  court,  on  page  187,  141  Ind.,  and 
page  677,  40  N.  E.,  said:  "The  provisions  of 
the  will  Inserted  in  the  special  finding  were 
evidence.  It  is  true,  but  they  were  also  more 
than  evidence;  they  were  the  ultimate  and 
highest  facts  or  Inferential  facts  upon  the 
Issues  they  tended  to  prove."  The  construc- 
tion to  be  placed  upon  said  mortgage  was  not 
to  be  stated  in  the  finding  of  facts,  but  in  the 
conclusions  of  law.  There  may  be  cases 
where  it  Is  not  necessary  to  set  forth  in  the 
finding  of  facts  a  copy  of  the  mortgage  or 
other  contract  which  Is  the  foundation  of  the 
action  or  defense,  but  In  this  case  it  was 
proper  to  do  so. 

Objections  are  also  urged  to  the  f.ncts  found 
In  regard  to  the  children  of  Jane  Henry,  and 
the  settlement  of  the  estates  of  the  deceased 
children,  and  It  Is  claimed  that  they  are  not 
suflSclent  to  entitle  them  to  a  judgment  and 
foreclosure  of  said  mortgage.  We  are  not 
required  to  determine  this  question,  t>ecause 
the  same  Is  not  presented  by  any  assignment 
of  error  or  otherwise. 

It  Is  next  urged  that  the  motion  for  judg- 
ment In  favor  of  the  appellants  should  have 
been  sustained  because  there  was  no  finding 
as  to  the  debts  of  Mary  Ann  Threlkeld.  It 
was  not  necessary  for  appellees  to  prove,  or 
for  the  court  to  make,  any  finding  as  to  the 
debts  of  Mary  Ann  Threlkeld,  the  mortgagee. 

Appellant  Julia  A.  Brunson,  wife  of  Asher 
O.  Brunson,  the  mortgagor,  Insists  that  the 
court  erred  in  overruling  her  motion  for  a 
judgment  in  her  favor  on  the  special  finding. 
Since  this  appeal  was  filed,  a  nunc  pro  tunc 
entry  has  been  made  in  the  court  below,  over 
the  objections  of  appellees,  showing  that  said 
appellant  filed  a  separate  answer  to  the 
amended  complaint,  in  which  she  alleged  that 
"prior  to  the  execution  of  the  mortgage  de- 
scribed in  the  complaint,  she  was,  and  ever 
since  has  been,  and  now  is,  the  wife  of  her 
co-defendant  Asher  0.  Branson;  that  she  did 
not  join  in  the  execution  of  said  mortgage; 
and  that  the  mortgage  was  not  executed  to 
secure  the  payment  of  the  purchase  money. 
Wherefore  she  prays  judgment  that  the  court 
protect  her  interest"  This  paragraph  of  an- 
swer is  substantially  the  same  as  one  by  the 
same  appellant  held  Insufflclent  on  the  for- 
mer appeal.  This  Is  not  material,  however, 
as  the  special  finding  was  against  said  appel- 
lant as  to  the  matter  therein  alleged.    It  i> 
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found  In  the  special  finding  that  said  mort' 
gage  was  given  for  the  purchase  money,  and 
the  special  finding  does  not  state  that  she 
was  the  wife  of  her  co-defendant  Asher  C. 
Branson,  at  the  time  said  mortgage  was  exe- 
cuted. Under  the  well-settled  rule,  this  fact 
must  be  taken  as  found  against  said  appel- 
lant. Archibald  t.  Long,  144  Ind.  451,  464, 
43  N.  E.  439,  and  authorlUes  cited.  More- 
over, as  the  mortgage  was  given  for  the  pur- 
chase money  of  the  real  estate  covered  there- 
by, Mrs.  Branson  had  no  Interest  therein  as 
against  the  mortgagee,  even  If  she  was  the 
wife  of  her  co-appellant  when  he  executed 
the  mortgage.  Bums'  Rev.  St.  1894,  i  2^6 
(Horner's  Rev.  St.  1807,  §  2495);  Baker  v. 
McCune,  82  Ind.  339;  Bowman  v.  Mitchell, 
97  Ind.  155,  157;  Butler  r.  Thomburgh,  141 
Ind.  152,  155,  40  N.  E.  514;  Butler  v.  Thom- 
burg.  131  Ind.  237,  30  N.  B.  1073. 

Appellant  Asher  O.  Bninson  filed  a  motion 
for  a  new  trial,  which  was  overruled.  The 
action  of  the  court  In  overruling  said  motion 
Is  assigned  as  error  by  said  appellant.  Dur- 
ing the  trial  appellees  offered  In  evidence  the 
mortgage  sued  upon,  and  said  appellant  ob- 
jected to  the  same  being  read  In  evidence 
without  It  being  first  shown  by  the  evidence 
that  the  estate  of  the  Henry  children,  alleged 
In  the  amended  complaint  to  be  deceased, 
had  been  settled.  The  court  overruled  the 
objection,  and  the  mortgage  was  read  In  evi- 
dence. This  action  of  the  court  is  assigned 
by  said  appellant  as  a  cause  for  a  new  trial. 
The  amended  complaint  alleged  that  the 
Henry  children,  alleged  to  be  dead,  severally 
died  Intestiate,  leaving  no  debts,  and  that  no 
administrator  had  been  appointed  on  account 
of  their  said  estates.  Under  such  an  allega- 
tion, it  was  not  necessary  to  prove  that  the 
estates  of  said  children  had  been  settled. 
The  court  did  not  err,  therefore,  In  overrul- 
ing said  objection. 

Appellees  called  as  a  witness  one  F.  A. 
Fisher,  who  had  been  administrator  of  the  es- 
tate of  Gharlotta  Whltesell,  which  estate  had 
been  settled  and  said  administrator  dischar- 
ged, and  proved  by  him  that  the  Interest  of 
said  Charlotta  Whltesell  in  said  mortgage  was 
unknown  to  him  as  such  administrator,  and 
that  the  same  was  not  taken  into  account  in 
any  way  In  the  settlement  of  her  estate.  On 
cross-examination  appellant  asked  him  as  to 
any  inquiries  he  hau  made  concerning  the  In- 
debtedness of  Asher  C.  Brunson  to  said  es- 
tate, and  appellees  objected  to  sncb  question, 
which  objection,  was  sustained  by  the  court 
If  the  Interest  of  said  estate  In  said  mortgage 
was  not  taken  into  account  or  administered 
aiH>n  In  the  settlement  of  said  estate.  It  was 
not  material  whether  the  administrator  made 
any  Inquiry  concerning  the  same  or  not.  The 
making  of  such  Inquiries,  or  the  failure  to 


make  them,  could  not  affect  in  any  way  the 
rights  of  the  parties  to  said  mortgage. 

Mary  Ann  Threlkcld  conveyed  to  appellant 
Asher  0.  Brunson  "all  her  right,  title,  and  in- 
terest, of  whatsoever  description.  In  and  to," 
describing  the  real  estate.  Afterwards,  to 
secure  the  purchase  money  therefor,  said  ap- 
pellant Brunson  executed  a  mortgage  to  Mary 
Ann  Threlkeld  on  the  "right,  title,  and  Inter- 
est of  Mary  Ann  Threlkeld  In  said  real  es- 
tate so  conveyed  to  him  by  her."  The  court 
found  that  Mrs.  Threlkeld  owned  the  real  es- 
tate described  In  the  deed  to  said  Brunson  In 
fee  simple,  and  the  decree  entered  upon  the 
finding  ordered  the  same  sold  to  pay  the  Judg- 
ment for  the  Indebtedness  secured  by  the 
mortgage.  There  was  no  evidence  given  that 
Mrs.  Threlkeld  owned  all  the  real  estate  de- 
scribed In  the  deed  to  Brunson  In  fee  simple. 
On  the  contrary,  there  was  evidence  tending 
to  show  that  said  real  estate  was  owned  by 
the  first  husband  of  Mrs.  Threlkeld,  who  died 
In  1^9,  and  left  as  his  heirs  at  law  his  widow 
and  children,  who  inherited  said  real  estate. 
Asher  C.  Brunson  was  one  of  the  children, 
and  appellees  were  either  children  or  grand- 
children of  said  Brunson,  who  died  the  owner 
of  the  real  estate.  Asher  O.  Brunson  pur- 
chased of  several  of  the  other  children  their 
Interest  In  said  real  estate,  and  the  Interest 
of  the  widow,  who  afterwards  married  one 
Threlkeld,  was  an  undivided  one-third,  or 
about  35  acres  If  partition  was  made.  The 
mortgage  only  covered  the  Interest  In  said 
real  estate  described  in  the  mortgage  owned 
by  Mrs.  Threlkeld  at  the  time  she  executed 
the  deed  to  her  son,  the  appellant  Asher  C. 
Brunson,  while  the  decree  ordered  the  entire 
tract  described  In  the  mortgage  to  be  sold, 
and  this  seems  to  include  not  only  the  interest 
In  said  real  estate  conveyed  to  him  by  his 
mother,  but  also  the  Interest  In  said  real  estate 
Inherited  by  Asher  0.  Brunson  from  his  fa- 
ther, as  well  as  what  he  purchased  from  his 
brother  and  sisters.  It  does  not  follow,  how- 
ever, that  appellants  are  entitled  to  a  new 
trial  for  this  reason,  because  the  finding  that 
Mrs.  Threlkeld  owned  all  of  said  real  estate 
was  without  the  issues.  Said  finding,  there- 
fore, must  be  disregarded.  Disregarding  said 
finding,  appellees,  under  the  facts  found,  are 
entitled  to  a  decree  of  foreclosure  directing 
the  sale  of  the  interest  In  said  real  estate  cov- 
ered by  said  mortgage.  It  follows,  then,  that 
the  personal  Judgment  agahist  appellant  Asher 
C.  Brunson  was  correct,  and  the  sixth  conclu- 
sion of  law  and  decree  of  foreclosure  were  er- 
roneous. The  personal  Judgment  against  Ash- 
er 0.  Brunson  Is  afiirmed,  and  the  decree  of 
foreclosure  Is  reversed,  with  Instructions  to 
restate  the  sixth  conclusion  of  law,  and  ren- 
der judgment  foreclosing  said  mortgage,  In  ac- 
cordance with  this  opinion. 
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(U  Ind.  App.  S23) 

BALTIMORE  &  O.  S.  W.  RY.  CO.  T. 
SPAXJLDING. 

(Appellate  Conrt  of  Indiana.    Dec.  23,  1888.) 

Master  jlj^d  Servant  —  Personal  Imjdribs  — 
Pleading — Droree  of  Care  —  Kkowlbdoe  or 
Oanoir— Proximate  Cadbk— Trial  —  Iubtroo- 

TIOKB — CHAKQES  AlREADT  GiTBK  —  DlRBCTINO 

Veediot— Appeal — Rbtibw — CosrLicniie  En- 
DBNCE— Error  Cored. 

1.  An  allegation  that  a  "scrap  bin"  was  main- 
tained for  the  purpose  of  storing  scrap  iron, 
and  that  it  was  plaintiff's  duty  to  go  there  to 
get  scrap  Iron  to  use  in  a  blacksmith  shop,  and 
that  the  employer  Icnew  that  it  was  the  serv- 
ant's duty,  sufficiently  pleads  that  the  scrap  bin 
was  a  place  provided  by  the  master  for  his  serv- 
ant to  work  in,  and  that  the  iron  was  promiscu- 
ously stored  therein. 

2.  A  servant,  whose  dntiea  called  him  into  a 
scrap  bin,  where  sheet  iron  was  so  piled  as  to 
be  liable  to  fall,  was  not  bound  to  carefully  ex- 
amine it,  to  see  that  it  was'  not  dangerous, 
but  only  to  exercise  ordinary  care  to  avoid  ap- 
parent dangers,  relying  on  the  master's  duty  to 
keep  the  place  in  a  reasonably  safe  condition. 

S.  Where  sheet  iron  was  piled  in  a  scrap  bin 
80  as  to  be  in  danger  of  falling  on  persons  go- 
ing into  the  bin,  and  was  so  allowed  to  remain 
for  three  days,  the  master  was  chargeable  with 
knowledge  of  the  unsafe  condition  of  the  bin, 
as  regards  his  servant  whose  duty  it  was  to  go 
there. 

4.  A  verdict  must  stand.  If  there  is  evidence 
from  which  the  jury  might  reach  the  conclu- 
sion they  did. 

5.  An  objection  to  instructions  as  having  been 
given  on  a  certain  theory,  and  that  "some  of 
them  fall  far  short  of  stating  the  law,  even  up- 
on that  theory,  fully  and  correctly,"  is  too  gen- 
eral to  present  error. 

6.  An  instruction  that  plaintiff  might  recov- 
er, "if  he  prove  to  [the  jury's]  satisfaction"  the 
material  allegations  of  either  paragraph  of  the 
complaint,  was  cured  where  the  charge  else- 
where required  tacts  to  be  established  by  a 
preponderance  of  evidence  before  there  could  be 
a  recovery. 

7.  An  instruction  that  a  master  is  not  an  in- 
surer of  his  servant's  life  and  limbs,  and  can- 
not be  held  liable  for  an  injury  sustained  by  a 
servant,  unless  he  was  guilty  of  some  negli- 
gence which  resulted  in  the  injury,  and  which 
was  not  contributed  to  by  the  carelessness  or 
negligence  of  the  servant  himself,  is  correct, 
without  referring  in  terms  to  the  doctrine  of 
proximate  and  remote  cause. 

8.  An  instruction  that  if  a  servant  received 
an  injury  because  of  a  danger  to  which  he  was 
exposed,  and  of  which  he  had  equal  opportuni- 
ties with  the  master  to  know  and  "fully  under- 
stand," he  cannot  recover  for  an  injury  as  the 
result  of  such  danger,  does  not  prejudice  the 
master  by  the  words  "fully  understand,"  since 
they  impose  an  additional  burden  of  care  on 
the  servant. 

9.  The  refusal  of  instructions  tendered  is  not 
error,  if  others  given  covered  all  those  which 
correctly  stated  the  law. 

10.  An  instruction  to  find  for  defendant  was 
properly  refused,  as  invading  the  province  of 
the  jory,  where  the  evidence  was  conflicting. 

Appeal  from  circuit  court,  Daviess  county; 
J.  W.  Ogdon,  Special  Judge. 

Action  by  Thomas  J.  Spaulding  against  the 
Baltimore  &  Ohio  Southwestern  Railway  Ckim- 
pany.  There  was  a  judgment  for  plaintiff, 
and  defendant  appealed.    Affirmed. 

Gardiner  &  Gardiner  and  E.  W.  Strong,  for 
appellant    Padgett  &  Padgett,  for  appellee. 


WILEY,  J.  Appellee  sued  appellant  to  re- 
cover damages  for  Injuries  received  while  in 
the  service  of  appellant  as  an  employe.  Tbe 
complaint  upon  which  the  case  was  tried  was 
In  two  paragraphs,  and  a  brief  statement  of 
Its  allegations  will  suffice.  In  tbe  first  para- 
graph it  is  averred  that  appellant  malDtained 
and  operated  machine  shops  in  the  city  of 
Washington,  Daviess  connty,  Ind.,  connected 
with  which  was  a  blacksmith  shop,  wherein 
a  large  number  of  blacksmiths  and  tbelr 
helpers  are  employed;  that  appellee  was  help- 
er of  one  of  the  blacksmiths  employed  there- 
in; that  near  said  blacksmith  shop  appellant 
kept  and  maintained  a  scrap  bin,  in  wblcb 
scrap  iron  was  thrown  and  kept;  that  some 
sheet  iron  had  been  put  in  said  scrap  bin. 
with  one  end  leaning  against  the  wall;  that 
it  was  a  part  of  the  duty  of  appellee  to,  and 
his  employment  frequently  called  him  to,  go 
to  said  scrap  bin  for  pieces  of  iron  to  be  used 
by  the  blacksmith  whose  helper  appellee  was; 
that  when  the  doors  of  said  shop  building  were 
left  open,  as  they  frequently  were,  in  tbe 
warm  weather,  to  let  the  air  circulate  through 
the  building,  if  the  wind  was  strong  it  would 
blow  the  fire  and  smoke  from  the  forge  upon 
tbe  blacksmith,  and  that  upon  such  occasions 
It  was  the  duty  of  appellee  to  go  to  said  scrap 
bin  and  procure  a  piece  of  sheet  iron,  and  set 
it  up  in  front  of  the  forge,  to  protect  the 
blacksmith  from  fire  and  smoke,  all  of  whidi 
was  known  to  appellant;  that  said  scrap  bin 
was  constructed  with  walls  on  each  side,  with 
one  end  closed  and  the  other  open,  where  the 
employes  were  to  enter  in  tbe  discharge  of 
their  duties,  and  that  It  was  about  12  feet 
wide;  that,  long  prior  to  the  time  appellee 
was  Injured,  appellant  had  caused  to  be  car- 
ried Into  said  bin  large  and  heavy  pieces  of 
sheet  Iron,  and  had  carelessly  and  negligently 
placed  said  pieces  of  iron  on  end,  and  set  the 
same  against  one  of  the  sides  of  said  building 
In  aUnost  a  perpendicular  position,  and  in 
such  a  negligent  and  careless  manner  that 
some  was  liable  to  topple  over  and  fall  on 
persons  entering  said  scrap  bin;  "that  said 
pieces  of  sheet  iron  had  been  In  said  danger- 
ous and  unsafe  condition  for  a  long  period  of 
time,  to  wit,  for  the  period  of  three  days  or 
more,  and  defendant  knew  or  might  have 
known  of  the  unsafe  condition  of  said  scrap 
bin  occasioned  thereby,  by  the  use  of  due  dili- 
gence; that  plaintiff  had  no  knowledge  •  •  • 
of  the  unsafe  and  dangerous  condition  of  said 
scrap  bin;  that,  •  •  •  while  in  the  dis- 
charge of  his  duty  under  his  employment," 
he  "entered  said  scrap  bin  to  get  a  piece  of 
sheet  iron  to  set  up  against  said  forge  to  pro- 
tect said  blacksmith  from  the  heat  and  smoke 
which  was  blowing  against  and  upon  him, 
•  •  •  and  while  exercising  due  care  and 
diligence,  and  without  any  fault  or  negligence 
upon  his  part,"  and  while  so  engaged,  said 
pieces  of  sheet  hon  which  were  standing 
against  the  wall  toppled  over  and  fell  upon 
him,  etc.  The  second  paragraph  of  the  com- 
plaint is  like  the  first,  except  that  in  the  sec- 
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ond  It  Is  alleged  that  the  pieces  of  abcet  Iron 
that  fell  upon  and  Injured  appellee  were  stand- 
ing on  the  floor,  on  one  edge,  with  one  edge 
leaning  against  the  wall;  that  some  of  the 
pieces  Jieaier  the  wall  were  crooked  and  un- 
even, while  those  on  the  outside  were 
straight;  and  that  he  was  thereby  deceived 
as  to  their  actual  condition.  A  demnrrer 
was  oyerruled  to  each  paragraph  of  the  com- 
plaint for  want  of  sufficient  facts,  and  an 
exception  reserved.  The  case  was  put  at  is- 
sne  by  general  denial,  and  tried  by  a  Jury,  re- 
sulting in  a  general  verdict  for  appellee.  Ap- 
pellant's motion  for  a  new  trial  was  overruled, 
and  It  has  assigned  errors;  diallenglng  the 
overruling  of  the  demurrer  to  the  complaint, 
and  overruling  Its  motion  for  a  new  trial. 

As  to  the  first  paragraph  of  the  complaint, 
appellant  urges  that  there  Is  no  averment 
that  the  scrap  bin  was  a  place  provided  by 
the  master  for  its  servants  to  work  In,  or  that 
scrap  iron  was  placed  therein  in  any  particu- 
lar manner.  We  do  not  think  this  position  is 
tenable,  in  the  Ught  of  the  averments.  It  is 
chai-ged  that  the  bin  was  kept  and  maintained 
by  appellant  for  the  purpose  of  storing  scrap 
iron;  that  It  was  the  duty  of  the  employes 
to  go  to  said  bin  from  time  to  time  to  get 
scrap  iron  to  nse  In  and  about  the  forges  in 
the  blacksmith  shop;  that  this  was  one  of  the 
duties  of  appellee  In  the  course  of  his  em- 
ployment; that  on  the  occasion  of  his  Injury 
he  went  into  said  bin  for  the  speclflc  purpose 
of  getting  a  piece  of  scrap  Iron  to  put  up  at 
the  foi^e  to  protect  the  blacksmith  for  whom 
he  was  helper;  that  appellant  knew  that  that 
was  a  part  of  his  duty;  and  that  while  thus 
engaged  he  was  injured.  It  is  true,  as  ap- 
pellant suggests,  the  complaint  does  not  aver 
that  scraps  were  placed  in  such  bin  In  any 
particular  manner;  but  we  do  not  think  such 
averment  was  necessary.  The  term  "scrap 
bin,"  as  used  in  the  complaint,  Implies  the 
character  of  the  place,  and  denotes  that  it  is 
a  place  where  old  and  scrap  iron  la  stored 
promiscuously.  The  fact  that  it  was  a  place 
where  appellant's  servants  were  required,  in 
the  line  of  their  duty  and  employment,  to  go 
in  discharge  of  their  obligations  to  their  mas- 
ter, brings  it  within  the  unvarying  rule  that 
the  master  must  provide  an  ordinarily  safe 
place  In  which  the  servant  is  required  to 
work.  That  the  master  must  do  this  is  so 
thoroughly  established  by  the  authorities  that 
it  is  no  longer  a  debatable  question,  and  a 
citation  of  the  cases  so  holding  would  be  a 
waste  of  time.  In  the  case  before  us,  if  It 
was  the  duty  of  appellee,  within  the  scope  of 
his  employment,  to  go  to  the  scrap  bin,— and 
the  demurrer  admits  this,— tken  it  was  the 
duty  of  appellant  to  keep  it  In  a  reasonably 
safe  condition,  so  as  to  protect  the  servant 
from  Injury,  except  such  as  was  incident  to 
the  character  of  his  employment,  and  which 
the  law  says  he  must  assume.  We  are  not 
unmindful  of  the  rule  that  a  servant  cannot 
subject  himself  to  known  and  apparent  dan- 
ger, and  yet  hold  the  master  responsible  for 


resulting  injury;  but  that  q'uestlon  Is  not 
here  presented.  The  appellee  had  the  right  to 
assume  that  the  scrap  bin  was  In  a  reasonably 
safe  condition  when  he  entered  it  to  perform 
a  service  for  his  employer,  and  It  was  not  an 
obligation  resting  upon  him  to  make  a  minute 
and  careful  Inspectton  and  examination  be- 
fore performing  the  service  that  called  him 
there.  He  was  only  required  to  exercise  or- 
dinary care  and  caution,  and  when  he  bad 
done  this,  and  he  was  not  in  the  presence  of 
apparent  or  known  danger,  he  had  a  right  to 
presume  that  he  could  perform  the  service 
in  safety.  It  seems  to  us  that  the  complaint 
shows  he  did  this.  As  the  scrap  bin  was  a 
place  where  appellee  was  required  to  go  to 
discharge  his  duty  to  appellant,  It  was  the 
duty  of -appellant,  as  we  have  seen,  to  keep 
It  in  a  reasonably  safe  condition.  It  is 
averred  that  appellant  knew  or  might  have 
known  of  the  unsafe  condition  of  the  scrap 
bin,  by  the  use  of  due  diligence.  As  to  what 
Is  "dne  diligence"  depends  largely  upon  the 
facts  in  each  particular  case,  and  under  the 
facts  stated  in  the  complaint,  it  appearing  that 
appellant's  servants  were  required  to  go  to 
this  scrap  bin  to  perform  their  duties  to  it,  it 
was  the  duty  of  appellant  In  the  exercise  of 
"due  diligence,"  to  keep  It  In  a  safe  condition, 
even  If  it  required  an  inspection  by  some  duly- 
authorized  officer  for  that  purpose.  Railroad 
Co.  V.  Duel,  134  Ind.  166,  S3  N.  E.  355;  Hall- 
way Co.  V.  Corps,  124  Ind.  427,  24  N.  E.  1046; 
Railway  Co.  v.  Stupak,  128  Ind.  210,  23  N. 
E.  246;  Taylor  v.  RaUroad  Co.,  121  Ind.  IM, 
22  N.  E.  876.  So,  under  the  facts  charged, 
we  must  hold  that  appellant  was  chargeable 
with  the  knowledge  of  the  unsafe  condition  of 
the  bhi,  and  the  speclflc  objection  to  the  first 
paragraph  of  complaint  is  not  well  grounded. 
Elliott,  R.  R.  {  1307,  and  authorities  there  cited. 
We  cannot  conceive  it  to  have  been  the  duty 
of  the  appellee,  under  the  facts  charged,  to 
have  examined  with  care  the  sheet  Iron  that 
fell  upon  and  injured  him.  It  was  not  his 
duty  to  take  hold  of  it  and  move  it,  to  see 
if  it  would  fall  upon  him.  He  saw  it  leaning 
against  the  wall  of  the  bin,  and  assuming, 
as  be  had  a  right  to  assume,  that  it  was  safe, 
he  relied  npon  his  apparent  safety  from  dan- 
ger, and  went  about  the  discharge  of  his  du- 
ties. It  seems  to  ns  that  he  used  ordinary 
care,  under  ttie  circumstances.  Appellant  has 
not  cited  us  to  any  authorities  in  support  of 
Its  Insistence  that  the  complaint  Is  Insufficient, 
and  we  have  been  unable  to  find  any  so  hold- 
ing. The  second  paragraph  of  complaint  is 
so  nearly  Identical  to  the  first  that  what  we 
have  said  applies  to  both.  The  complaint  is 
sufficient,  and  the  court  did  not  err  in  over- 
ruling the  demurrer. 

Appellant's  motion  for  a  new  trial  was 
grounded  on  three  reasons:  (1)  That  the  ver- 
dict is  not  sustained  by  sufficient  evidence; 
(2)  that  the  verdict  Is  contrary  to  Uiw;  (3) 
that  the  court  erred  in  giving  certain  Instruc- 
tions on  its  own  motion,  and  in  refusing  to 
give  certain  instructions  tendered  by  appel- 
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lant  Appellant  has  failed  to  discuss  the 
second  reason  assigned  In  its  motion  for  a 
new  trial,  and  hence,  under  the  rule,  It  Is 
waived.  The  other  two  we  will  dispose  of 
in  their  order: 

(1)  That  the  yerdlct  is  not  sustained  by 
sufficient  evidence:  Appellant  Insists  that 
the  verdict  and  Judgment  cannot  stand,  be- 
cause the  evidence  does  not  sustain  them. 
The  evidence  Is  somewhat  voluminous,  and 
it  would  not  serve  any  good  purpose  to  refer 
to  It,  even  In  the  abstract;  yet,  after  a  care- 
ful examination  of  It,  we  find  that  there  Is 
an  abundance  of  evidence  to  support  every 
material  averment  of  the  complaint  True, 
there  is  some  conflict  of  the  evidence,  but  in 
such  case  the  appellate  tribunal  cannot 
weigh  It.  It  Is  only  when  there  Is.  no  evi- 
dence to  sustain  the  verdict  of  a  Jury  that 
the  court  of  last  resort  can  disturb  it  because 
it  Is  not  sustained  by  the  evidence.  There 
being  evidence  In  the  record  from  which  the 
Jury  might  reach  the  conclusion  as  expressed 
by  their  verdict.  It  must  stand.  Fertilizer 
Co.  T.  Byfleld,  »  Ind.  App.  180,  34  N.  E.  451, 
and  36  N.  E.  438;  Town  of  Ladoga  v.  Linn, 
9  Ind.  App.  15,  36  N.  E.  159;  Coryell  y. 
State,  130  Ind.  51,  29  N.  E.  369. 

(2)  The  InstructionB:  The  appellant  first 
malcea  a  general  attack  on  the  instructions 
given  by  the  court  because  they  proceed, 
as  appellant  Insists,  upon  the  theory  that  it 
was  the  duty  of  appellant  to  keep  Its  scrap 
bin  in  a  safe  condition;  and,  as  to  this,  coun- 
sel say:  "While  some  of  them  [the  Instruc- 
tionB] fall  far  short  of  stating  the  law,  even 
upon  that  theory,  fully  and  correctly,  yet 
we  are  not  disposed  to  split  hairs  In  at- 
tempting to  point  out  distinctions  that  probar 
bly  had  nothing  to  do  with  the  action  of  the 
Jury."  Such  a  general  objection  to  instruc- 
tions as  a  whole  Is  not  sufficient  It  is  not 
the  duty  of  this  court  to  take  up  the  instruc- 
tions given,  and  examine  them  as  a  whole, 
where  the  complaining  party  has  failed  to 
point  out  the  particular  instruction  or  In- 
structionB charged  to  be  erroneous.  Appel- 
lant has,  however,  called  to  our  attention 
some  of  the  instructions  by  number  and  ref- 
erence to  the  transcript,  which  it  is  our  duty 
to  examine,  to  which  we  will  now  direct  our 
attention.  The  fourth  instruction,  it  is  urged, 
is  erroneous,  because  in  it  the  court  submit- 
ted the  case  to  the  Jury  on  both  paragraphs 
of  the  complaint,  and  that,  as  the  first  para- 
graph is  defective,  such  instruction  was  fatal. 
This  probably  might  be  true.  If  the  first 
paragraph  was  bad;  but  as  we  have  held 
that  It  stated  a  cause  of  action,  the  objec- 
tion is  unavailing.  This  instruction  Is  also 
criticised  because  In  it  the  court  Instructed 
the  Jury  that  they  might  find  for  the  appel- 
lee, "If  he  prove  to  your  satisfaction  the  ma- 
terial averments  of  either  paragraph  of  his 
complaint"  (quoting  the  language  of  the 
court).  Counsel  urge  that  as  the  court  In 
this  instruction,  did  not  tell  the  Jury  that 
appellee  must  prove  every  material  averment 


of  his  complaint  by  a  preponderance  of  the 
evidence,  it  was  erroneous.  This  instruction, 
standing  alone,  might  not  be  a  technically 
correct  statement  of  the  law,  as  It  told  the 
jury  that  it  would  be  sufficient  if  appellee 
had  proven  the  material  facts  to  their  "satis- 
faction"; yet,  when  we  come  to  consider  all 
the  instructions,  and  construe  them  together, 
appellant's  objection  is  obviated,  for  in  other 
Instructions  the  court  specifically  told  the 
Jury  that  before  plaintlfC  could  recover,  it 
was  incumbent  upon  him  to  establish  the 
material  averments  of  his  complaint  by  a 
fair  preponderance  of  the  evidence.  Instruc- 
tions should  be  construed  as  a  whole,  and  not 
In  detached  portions.  Clanin  v.  Fagln,  124 
Ind.  304,  24  N.  E.  1044;  Conway  v.  Vlzzard, 
122  Ind.  260,  23  N.  B.  771;  Todd  v.  Danner. 
17  Ind.  App.  368,  46  N.  E.  829.  The  eighth 
Instruction  is  as  follows:  "A  railroad  com- 
pany is  not  an  Insurer  of  the  lives  and  Umbs 
of  its  servants,  and  It  cannot  be  held  liable 
for  an  Injury  sustained  by  Its  servants,  un- 
less It  was  guilty  of  some  act  of  negligence 
which  resulted  In  the  Injury,  and  which  was 
not  contributed  to  by  the  carelessness  or  neg- 
ligence of  the  servant  himself."  Appellant 
insists  that  this  instruction  was  erroneous, 
because  It  wholly  disregarded  the  question 
as  to  whether  appellant's  negligence  was  the 
proximate  or  remote  cause  of  the  injury. 
The  Instruction  Is  not  subject  to  the  objection 
urged.  It  stated  the  law  clearly  and  plainly, 
and  we  do  not  know  how  it  could  be  more 
forcibly  and  explicitly  expressed.  The  tenth 
Instruction  reads  as  follows:  "It  is  the  duty 
of  a  railway  company  not  only  to  provide, 
but  maintain,  reasonably  safe  places  for  its 
servants  to  work  In;  and  It  cannot  delegate 
this  duty  to  another,  and  thereby  relieve  it- 
self from  responsibility.  And  a  servant  en- 
gaged in  the  service  of  a  railroad  company 
has  a  right  to  rdy  upon  the  company  to  fur- 
nish him  with  a  reasonably  safe  place  In 
which  to  work,  and  It  is  the  duty  of  the  com- 
pany to  maintain  such  place  in  a  reasonably 
safe  condition  while  the  service  continues." 
Appellant  says  this  instruction  is  erroneous, 
because  it  Is  not  applicable  to  the  facts  al- 
leged and  proven.  We  cannot  so  regard  it 
It  states  the  law  in  strict  harmony  with 
what  we  have  said  In  the  former  part  of 
this  opinion  in  regard  to  the  duty  of  a  mas- 
ter to  provide  and  maintain  a  safe  place  or 
safe  premises  In  which  his  servants  are  re- 
quired to  work.  Instruction  12  Is:  "It  Is 
the  duty  of  one  engaged  in  a  hazardous  em- 
ployment to  keep  a  constant  lookout  for  the 
danger  that  besets  him,  and  if  he  receive  an 
injury  because  of  a  danger  to  which  he  is 
exposed,  of  which  he  had  equal  advantages 
and  opportunities  with  the  master  to  know 
and  fully  understand,  be  cannot  recover  for 
an  Injury  as  a  result  of  such  danger."  Ap- 
pellant's learned  counsel  insist  that  this  in- 
struction Is  vitiated  and  rendered  bad  by  the 
expression  "and  fully  understand."  The  In- 
struction, In  our  judgment  states  the  law 
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moBt  advantageously  to  the  appellant.  The 
objection,  at  most,  is  highly  technical.  It 
would  have  been  good  with  these  words  omit- 
ted; and  the  appellant  could  not  have  been 
prejudiced  by  them,  because  It  placed  upon 
appellee  an  additional  burden,  and  for  this 
appellant  cannot  complain.  The  appellant  at 
the  proper  time  tendered  to  the  court  a  series 
of  Instructions,  numbered  from  1  to  14,  and 
requested  that  they  be  given  to  the  Jury. 
The  court  gave  Nos.  1,  3,  4,  7,  8,  9,  and  12, 
and  refused  to  give  Nos.  2,  5,  6,  10,  11,- 13, 
and  14.  After  a  careful  examination  of  these 
instructions  which  the  court  refused,  and 
comparing  them  with  the  instructions  the 
court  gave,  we  are  clearly  of  the  opinion  that 
those  tendered  by  the  appellant  which  cor- 
rectly stated  the  law  were  fully  covered  by 
other  Instructions  given,  and  in  such  case 
refusing  to  give  the  instructions  asked  is  not 
error.  The  fourteenth  Instruction  requested 
by  appellant  was  a  plain  direction  to  find 
for  appellant  The  court  correctly  refused 
this  instruction,  because  to  have  given  it,  im- 
der  the  evidence,  would  have  been  an  inva- 
sion of  the  rights  of  the  Jury.  The  court  Is 
only  authorized  to  direct  a  verdict  for  de- 
fendant where  there  is  no  evidence  to  snp- 
I>ort  the  plaintiff's  cause  of  action.  See 
Gregory  v.  EaUroad  Co.,  112  Ind.  385,  14  N. 
B.  228;  Wolfe  v.  McMiUan,  117  Ind.  687,  20 
N.  E.  609;  Hanna  v.  Railroad  Co.,  119  Ind. 
816,  21  N.  E.  903;  Staser  v.  Hogan,  120  Ind. 
a07,  21  N.  E.  911,  and  22  N.  E.  990;  Moore 
T.  Balcer,  4  Ind.  App.  116,  80  N.  E.  629;  Ad- 
ams V.  Kennedy,  90  Ind.  318;  Pennsylvania 
Oo.  V.  McCormack,  131  Ind.  250,  30  N.  B.  27. 
After  a  careful  consideration  of  the  evi- 
dence and  the  instructions,  and  looking  at 
the  entire  record,  we  cannot  say  that  there 
Is  any  error  for  which  the  Judgment  should 
be  reversed.    Judgment  affirmed. 


(21  Ind.  App.  SIS) 

SLOAN  V.  SLOAN. 
(Appellate  Court  of  Indiana.     Dec.  22,  1898.) 

WiTNBSS— COMPBTBNCT— PerSOSAL   TRANBACTIONa 

WITH  Decedent. 
Bums'  Rev.  St.  1894,  |  506  (Homer's  Rev. 
8t  1897,  i  498),  providing  that  in  suits  in  which 
an  administrator  is  a  party  involving  transac- 
tions with  decedent,  where  a  judgment  may  be 
rendered  for  or  against  an  estate,  one  who  is  a 
necessary  party  to  the  issue,  whose  interest  is 
adverse  to  the  estate,  shall  not  be  a  competent 
witness  against  such  estate,  does  not  apply  to 
a  suit  between  two  estates;  and,  where  one 
estate  is  prosecuting  a  claim  against  another, 
the  parties  to  the  issue  on  either  side  can  tes- 
tify to  personal  transactions  with  the  opposing 
administrator's  decedent. 

Appeal  from  circuit  court,  Marion  county; 
Henry  Clay  Allen,  Judge. 

Action  by  Melissa  E.  Sloan,  administratrix 
of  the  estate  of  William  G.  Sloan,  against 
Oliver  B.  Sloan,  administrator  of  the  estate  of 
William  Sloan.  There  was  a  judgment  for 
plainticr,  and  from  an  order  denying  a  new 
trial  defendant  appeals.     Reversed. 


Spencer  &  Ferris,  for  appellant.  F.  J.  Van 
Vorhis,  for  appellee. 

ROBINSON,  J.  William  Sloan,  appellant's 
decedent,  died  in  1895.  William  G.  Sloan,  a 
son,  held  a  note  against  his  father,  which 
he  filed  against  the  estate.  Appellant  refused 
to  allow  the  claim.  Before  the  case  wAs 
tried,  William  G.  Sloan  died,  and  appellee, 
as  administratrix  of  his  estate,  prosecuted 
the  claim.  A  trial  by  Jury  resulted  in  a  ver- 
dict for  appellee,  and  Judgment  was  rendered 
accordingly.  The  Ohly  error  assigned  is  over- 
ruling appellants  motion  for  a  new  trial. 

Oliver  B.  Sloan,  administrator,  is  a  son  of 
William  Sloan,  and  a  brother  of  WUliam  O. 
Sloan,  deceased.  Hester  I.  Sloan,  wife  of 
Oliver  B.  Sloan,  was  called  as  a  witness  in 
behalf  of  appellant,  and  testified  to  certain 
statements  and  admissions  made  to  her  by 
William  G.  Sloan,  some  time  in  the  spring  of 
1897.  On  motion,  her  evidence  was  struck 
ont.  It  is  not  necessary  to  set  out  at  length 
the  testimony  struck  out,  for  the  reason  that 
the  question  presented  is  not  so  much  the 
competency  of  her  evidence  as  the  compe- 
tency of  the  witness  herself.  The  general 
rule  In  this  state  as  declared  by  statute  (sec- 
tion 604,  Bums'  Rev.  St.  1894;  section  496, 
Homer's  Rev.  St  1897),  Is  that  all  persons, 
whether  parties  to  or  interested  In  the  suit 
are  comi)etent  witnesses  in  a  dvll  action. 
But  to  this  general  rule  there  are  several 
exceptions.  Among  these  exceptions,  and  so 
far  as  pertinent  to  this  case,  are  the  follow- 
ing: "In  suits  or  proceedings  in  which  an 
executor  or  administrator  is  a  party  involv- 
ing matters  which  occurred  during  the  life- 
time of  the  decedent  where  a  Judgment  or 
allowance  may  be  made  or  rendered  for  or 
against  the  estate  represented  by  such  ex- 
ecutor or  administrator,  any  person  who  Is 
a  necessary  party  to  the  issue  or  record 
whose  interest  is  adverse  to  such  estate, 
shall  not  be  a  competent  witness  as  to  such 
matters  against  such  estate."  Bums'  Rev. 
St  1894,  §  506  (Horner's  Rev.  St  1897,  §  498). 
"In  all  suits  by  or  against  heirs  or  devisees, 
founded  on  a  contract  with  or  demand  against 
the  ancestor,  to  obtain  title  to  or  possession 
of  property,  real  or  personal,  of,  or  in  right 
of,  such  ancestor,  or  to  affect  the  same  In  any 
manner,  neither  party  to  such  suit  shall  be 
a  competent  witness  as  to  any  matter  which 
occurred  prior  to  the  death  of  the  ancestor." 
Bums'  Rev.  St  1894,  §  507  (Homer's  Rev.  St 
1897,  i  499).  "When  the  husband  or  wife  is 
a  party,  and  not  a  competent  witness  in  his 
or  her  own  behalf,  the  other  shall  also  be  ex- 
cluded." Burns'  Rev.  St  1894,  §  509  (Homer's 
Rev.  St  1897,  S  501).  Since  the  act  of  March 
15, 1879,  husband  and  wife  are  competent  wit- 
nesses for  and  against  each  other  in  all  cases 
except  as  to  communlcationB  made  to  each 
other  during  marriage,  and  in  an  action  by 
the  husband  for  the  seduction  of  the  wife. 
So  that  In  the  case  at  bar,  if  Oliver  B.  Sloan 
would  be  a  competent  witness,  Hester  I.  Sloan 
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would  not  be  Incompetent  by  reason  of  her 
marital  relations.  If  this  claim  had  beoi 
prosecuted  by  William  G.  Sloan  In  person,  it 
is  clear  that,  under  the  sections  of  the  stat- 
ute above  set  out,  neither  the  witness  nor 
her  husband  would  be  Incompetent  as  a  wit- 
ness. They  would  not  be  Incompetent  by  vir- 
tue of  section  506  (498),  because  they  would 
not  be  necessary  parties  to  the  Issue  or  rec- 
ord whose  interest  Is  adverse  to  the  estate; 
nor  would  they  be  incompetent  under  section 
507  (499),  because  it  would  not  be  a  suit  by 
or  against  heirs,  founded' on  a  contract  with 
the  ancestor,  to  obtain  title  to  or  possession 
of  property  of  or  in  right  of  such  ancestor. 
It  is  equally  clear  that  in  that  case  William 
G.  Sloan  would  have  been  an  incompetent  wit- 
ness, under  section  506  (498),  I)ecause  he 
would  be  a  necessary  party,  whose  interest 
Is  adverse  to  such  estate. 

It  is  argued  by  counsel  for  appellee  that, 
as  there  are  two  estates  Involved,  section  506 
(498),  supra,  if  properly  construed,  applies  to 
one  of  them  as  much  as  to  the  other,  and 
that,  while  the  witness  might  be  a  compe- 
tent witness  for  the  estate  of  which  her  bus- 
band  Is  administrator,  she  would  not  be  a 
competent  witness  against  the  estate  in  favor 
of  which  the  claim  is  being  prosecuted.  But 
the  fact  that  the  claim  is  prosecuted  by  the 
deceased  claimant's  administratrix  does  not 
make  the  witness  incompetent  The  statute, 
as  we  have  seen.  Is  an  exception  to  th6  gen- 
eral rule,  and,  as  such  exception,  it  shonld 
be  held  to  apply  only  to  such  cases  as  the 
wording  of  the  statute  manifestly  Intended. 
The  true  spirit  of  section  506  (498),  supra,  is 
that  when  one  party  to  a  transaction  is  dead, 
and  his  rights  have  passed  to  another,  who 
represents  him,  the  surviving  party  to  that 
transaction  shall  not  testify  to  matters  o<!- 
currlng  during  the  lifetime  of  the  decedent 
Thus,  it  is  said  in  Durham  v.  Sliannon,  116 
Ind.  403,  19  N.  E.  190:  "(Generally  speaking, 
three  things  must  concur  in  order  to  exclude 
the  testimony  of  the  surviving  adversely  in- 
terested party:  (1)  The  transaction,  or  the 
subject-matter  thereof,  must  be  in  some  way 
directly  Involved  In  the  action  or  proceeding, 
and  it  must  appear  that  one  of  the  parties 
to  the  transaction  about  to  be  proved  is  dead. 
(2)  The  right  ot  the  deceased  party  must  have 
passed,  either  by  his  own  act  or  that  of  the 
law,  to  another,  who  represents  him  in  the 
action  or  proceeding  in  the  character  of  ex- 
ecutor, administrator,  or  in  some  other  man- 
ner in  which  he  is  authorized  by  law  to  bind 
the  estate.  (8)  It  must  appear  that  the  al- 
lowance to  be  made  or  the  Judgment  to  be 
rendered  may  either  directly  or  Indirectly 
affect  the  estate  of  the  decedent."  The  term 
"party,"  as  used  In  section  506  (498),  supra, 
means  a  party  to  the  Issue,  and  not  merely 
n  party  to  the  record.  A  person  is  not  in- 
competent as  a  witness  simply  because  he 
may  be  a  party  to  the  record,  but  it  must 
appear  that  be  has  some  Interest  In  the  re- 
sult of  the  suit  in  common  with  the  party 


calling  him.    If  he  has  such  Interest,  be  Is 
incompetent  as  a  witness.    Upton  v.  Adams' 
Bx'r,  27  Ind.  432;   Spencer  v.  Robbins,   106 
Ind.  680,  5  N.  B.  726.    The  reason  for  tbe 
rule  embodied  in  that  section  of  the  statute 
has  often  been  declared  to  be  to  prevent  in- 
ducements for  fraud  and  perjury  by  permit- 
ting a  party  to  make  out  his  claim  by  bla 
own  testimony  which  cannot  possibly  be  met 
by  the  testimony  ot  tbe  other  party.    Sulli- 
van V.  Sullivan,  6  Ind.  App.  65,  32  N.  B.  1132: 
Henry,  Prob.  Law  (2d  Ed.)  {  483;   Nelson  ▼- 
Masterton,  2  Ind.  App.  624,  28  N.  E.  731;   Tay- 
lor V.  Duesterberg,  109  Ind.  165,  9  N.  B.  907. 
But,  when  one  estate  is  prosecuting  a  claim 
against  another  estate,  they  stand  upon   an 
equal  footing  so  far  as  any  undue  advantage 
Is  concerned,  and  the  above  reason  for  the 
rule  is  gone.    In  the  numerous  cases  in  tbis 
state  which  have  had  under  consideration 
this  section  of  the  statute,  tbe  fact  that  one 
of  the  parties  to  the  transaction  was  dead, 
and  the  other  living,  has  been  recognized  as 
the  basis  upon  which  the  mle  rests.    Our  at- 
tention has  been  called  to  no  decision,  and 
we  know  of  none,  in  this  state,  where  the 
competency  of  a  witness  under  this  section 
has  been  considered  In  a  case  where  a  claim 
was  prosecuted  by  one  estate  against  an- 
other.   The  statute,  as  we  have  said,  is  an 
exception  to  the  general  rule  as  to  the  com- 
petency of  witnesses;   and,  unless  the  word- 
ing of  the  statute  embraces  an  exception  like 
that  at  bar,  we  cannot  extend  Its  application 
to  such  a  case.    We  think  It  manifest  from 
the  wording  of  the  statute  itself,  and  from 
the  language  of  the  decisions  placing  upon 
it  a  construction,  that  Its  provldons  do  not 
extend  to  a  claim  prosecuted  by  one  estate 
against  another.     Sustaining  the  motion  to 
strike  out  the  testimony  of  Frank  Sloan,  a 
grandchild  and  heir  of  WlUiam  Sloan,   de- 
ceased, and  excluding  the  testimony  of  EHiza 
M.  Coffee,  a  daughter  of  William  Sloan,  de- 
ceased, present  the  same  question  as  that 
presented  above;  and,  for  the.  same  reasons, 
they  were  not  incompetent  witnesses.    The 
motion  for  a  new  trial  should  have  been  sus- 
tained.   Judgment  reversed. 


(21  lad.  App.  320) 
O'HARA  V.  STATE. 
(Appellate  Court  of  Indiana.    Dec.  22,  189&) 

Assault— Town  Tbustebb  —  Taxpatbb  —  Pubmo 
Ueetiko. 
A  taxpayer  at  a  public  meeting  of  town 
tniBtees  made  himself  offensive  before  the  meet- 
ing came  to  order,  and  was  ordered  by  the  pres- 
ident to  keep  still  or  he  woald  be  put  out.  He 
went  out,  and  afterwards  retnmed,  and  was 
making  no  disturbance  except  to  answer  in  a 
whisper  a  question  of  the  marshal's,  but  tbe 
president  saw  him,  and  ordered  the  marshal  to 

Eut  him  out.  The  marshal  used  no  violence, 
nt  took  him  by  the  coat,  and  he  then  went 
out.  H«ld,  that  the  president  was  guilty  of  as- 
sault, the  taxpayer  having  a  right  to  be  there. 

Appeal   from  circuit  court,   Lake  county; 
John  H.  Olllett,  Judge. 
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Edward  O'Hara  was  convicted  of  assault 
and  battery,  and  from  an  order  denying  a 
new  trial  he  appeals.    Altinued. 

John  W.  Wartman,  John  P.  Peterson,  and 
John  O.  Erdlltz,  for  appellant  The  Attorney 
General,  for  the  State. 

COMSTOCK,  J.  This  prosecution  was  com- 
menced before  a  Justice  of  the  peace  of  Iiake 
county  upon  an  affidavit  charging  Clay  Col- 
lins, Edward  O'Hara,  and  John  W.  Wartman 
with  having  committed  an  assault  and  bat- 
tery upon  one  Charles  Pitzele.  Collins  was 
not  arrested.  After  hearing  the  evidence,  the 
Justice  of  the  peace  found  O'Uara  and  Wart- 
man guilty  as  charged,  and  assessed  a  line 
of  one  dollar  against  each  and  -the  costs  of 
the  action.  From  this  Judgment  of  the  Jus- 
tice of  the  peace  O'Hara  and  Wartman  ap- 
pealed to  the  Lake  circuit  court  A  trial  be- 
fore said  conrt  without  the  intervention  of  a 
Jury,  resulted  In  the  conviction  of  O'Hara, 
and  the  assessment  of  a  line  of  one  dollar, 
without  costs,  against  him,  and  the  acquittal 
of  Wartman.  Appellant's  motion  for  a  new 
trial,  upon  the  ground  that  the  flndlag  and 
Judgment  of  the  court  were  contrary  to  law 
and  contrary  to  the  evidence,  and  not  sup- 
ported by  the  evidence,  was  overruled.  This 
action  of  the  court  is  the  only  error  assigned. 

On  the  29th  day  of  July,  1897,  the  date 
named  in  the  atUdavit  the  board  of  trustees 
of  the  town  of  Whiting,  in  said  county,  met 
In  special  session  in  its  regular  place  of  meet- 
ing, the  town  hall.  Appellant  U'Uara,  was 
president  of  the  board;  Wartman  was  the 
town  attorney;  Collins  was  the  town  marshal. 
Some  20  or  30  persons  were  present  includ- 
ing the  prosecuting  witness,  t>e8ideB  the  mem- 
bers of  the  board.  Before  the  Iraard  had  been 
called  to  order  for  the  transaction  of  busi- 
ness, the  prosecuting  witness  had  talked  and 
conducted  himself  In  a  manner  offensive  to, 
at  least  the  president  of  the  t>oard  and  the 
town  attorney,  and  he  was  ordered  to  take 
his  seat  and  be  still,  or  he  would  be  put  out 
After  some  words  he  did  so.  He  soon  after 
left  the  hall,  threatening  to  have  the  attorney 
arrested  for  insulting  him.  In  15  or  20  min- 
utes he  returned  to  the  hall,  and  resumed  his 
seat  by  the  side  of  the  town  marshal,  in  the 
front  row  of  the  seats  occupied  by  the  spec- 
tators, 12  or  15  feet  from  the  president  of  the 
board.  There  is  evidence  that  he  answered 
in  a  whisper  a  question  put  to  him  by  the 
town  marshal.  O'Hara  discovered  the  prose- 
cuting witness,  saw  that  he  was  talking,  and 
told  the  town  marshal  to  put  him  out  The 
town  marshal  hesitated  to  obey  the  order, 
and  asked  the  town  attorney  If  he  had  the 
right  to  put  him  out  and  O'Hara  and  Wart- 
man "both  directed  him  to  put  him  out"  The 
marshal  next  to  whom  he  sat  upon  his  return 
to  the  hall  testified  that  be  made  no  noise  and 
said  nothing  after  his  return  to  the  hall  bat 
answer  the  question  he  put  to  htm,  which  he 
did  in  a  whisper.    The  testimony  of  the  pros- 


ecuting witness  was  to  the  same  effect  Thus, 
while  the  prosecuting  witness  was  doing  and 
saying  nothing  to  disturb  the  meeting,  the 
appellant  directed  the  marshal  to  take  him 
outside,  and  see  that  he  stayed  out.  The 
marshal  requested  him  to  go  out  He  an- 
swered, "You  will  have  to  drag  me  out"  The 
marslial  took  him  by  the  coat  and  said, 
"Come,  and  go  outside."  At  this  time  a  third 
party  told  Pitzele  that  he  wanted  to  see  him 
outside,  and  the  three  (the  prosecuting  wit- 
ness, the  marshal,  and  the  stranger)  walked 
out  of  the  hall,  and  the  prosecuting  witness 
remained  out  He  testified  that  he  did  not  re- 
turn to  the  hall  for  the  purpose  of  creating  a 
disturbance,  but  to  witness  the  proceedings 
of  the  board.  The  meetings  of  the  board 
were  public.  Pitzele  had  attended  other 
meetings.  From  this  brief  summary  of  the 
evidence,  it  api>ears  that  the  prosecuting  wit- 
ness was  present  at  a  public  meeting,  and 
therefore,  in  a  sense,  by  invitation,  although 
It  is  equally  apparent  that  to  the  board  he 
was  persona  non  grata.  When  the  marstial 
placed  his  hand  upon  blm  for  the  purpose  of 
obeying  the  order  of  the  president  of  the 
board,  the  evidence  shows  that  he  was  doing 
nothing  calculated  to  disturb  the  orderly 
transaction  of  busluess,  whatever  his  conduct 
may  have  been  prior  to  that  time.  The  trial 
court,  in  view  of  this  evidence  and  of  the 
fact  that  he  was  a  citizen  and  a  taxpayer, 
held,  in  effect  that  he  had  a  right  to  be  where 
he  was  so  long  as  he  did  not  interfere  with 
the  business  and  objects  of  the  meeting,  and 
that  when  the  officer  took  hold  of  him  to 
put  him  out  the  touching  was  unlawful,  al- 
though It  was  not  violent  The  court,  hav- 
ing heard  all  the  evidence  in  the  cause,  found 
that  an  assault  and  battery  had  been  com- 
mitted. Appellant,  having  directed  the  acts 
of  the  marshal  constituting  a  misdemeanor, 
was,  with  the  marshal,  a  principal.  The 
board  of  trustees  had  the  undoubted  right  to 
maintain  order;  to  remove  any  one  interfer- 
ing with  the  transaction  of  the  business;  but 
not  arbitrarily  to  eject,  or  attempt  to  eject 
one  who  was  not  thus  offending.  There  was 
evidence  that  from  the  time  the  prosecuting 
witness  returned  to  the  hall  a  second  time  he 
had  remained  in  his  seat  and  had  done  noth- 
ing to  disturb  the  meeting,  and  upon  this 
evidence  the  trial  court  properly  held  that 
the  act  complained  of  was  unlawful..  Judg- 
ment affirmed. 

(21  Ind.  App.  6S5) 

CITY  OF  HUNTINGTON  v.  BURKE. 

(Appellate  Court  of  Indiana.     Dec.  20,  1898.) 

CiTiBS — Dbfbctivb  Walk— Notice  —  Liabilitt— 

Fleadino  —  Verdict  —  New  Trial  —  BiLi^  o» 

Exceptions— Interrooatories  —  Dbclakatiods 

—Evidence  —  Mortality  Tables  —  Excessive 

Dahaoes. 

1.  A  complaint  in  an  action  against  a  city 
for  injury  resulting  from  a  defective  sidewalk 
contained  a  description  of  the  hole  in  the  walk, 
and  the  time  it  had  negligently  been  allowed  to 
exist  and  averred  that  m  traveling  along  tlie 
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walk,  withont  neglipenee  or  any  knowledge  of 
the  hole,  plaintiff  stepped  into  it.  Held  to  show 
that  the  injury  was  caused  by  the  city's  negli- 
gent failure  to  repair  the  defect. 

2.  Where  a  special  verdict  is  insuflBcient  to 
warrant  a  judgment,  a  new  trial  is  properly 
ordered. 

3.  A  special  finding  that  a  defendant  city_  In 
an  action  for  injury  resulting  from  a  defeetiye 
sidewalk  had  no  notice  of  the  defect  before  the 
day  of  the  injury  does  not  entitle  defendant  to 
a  verdict,  notwithstanding  a  general  verdict 
for  plaintiff,  since  the  city  might  have  had  no- 
tice of  the  defect  in  time  to  repair  it  before 
the  accident,  which  occurred  in  the  night  of  the 
flay  stated. 

4.  Where  the  bill  of  exceptions  does  not  show 
when  interrogatories  were  submitted  to  the 
court,  they  being  refused,  it  will  be  presumed 
that  they  were  not  presented  in  time. 

5.  Declarations  of  an  injured  person  indica- 
tive of  existing  pain  are  competent,  though 
made  long  after  the  injury,  which  was  perma- 
nent. 

6.  In  actions  for  personal  injuries  which  be- 
come permanent,  mortality  tables  are  compe- 
tent to  prove  expectancy  of  life. 

•  7.  Error  in  excluding  a  question  as  calling  for 
a  conclusion  of  the  witness  cannot  be  reviewed, 
counsel  propounding  it  making  no  statement  as 
to  what  facts  he  expected  to  elicit  by  the  an- 
swer. 

8.  Error  in  excluding  a  question  as  to  the  con- 
dition of  a  sidewalk,  because  calling  for  a  con- 
clusion, was  harmless,  the  witness  afterwards 
describing  its  condition. 

9.  It  is  not  error  to  refuse  a  requested  charge 
which  is  covered  by  charjres  given. 

10.  The  appellate  court  will  not  disturb  a  judg- 
ment for  contradictions  in  the  evidence. 

11.  A  judgment  will  not  be  set  aside  for  ex- 
cessive damages  where  they  are  not  so  excess- 
ive as  to  induce  the  belief  that  the  jury  acted 

.from  partiality,  prejudice,  or  corruption. 

Appeal  from  circuit  court,  Wabash  county; 
H.  B.  Shlvely,  Judge. 

Action  by  Jane  Burke  against  the  city  of 
Huntington.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Kenner  &  Lesh  and  J.  F.  France,  for  ap- 
pellant. Ibach  &  Ibach,  Warren  Sayre,  and 
H.  C.  Pettlt,  for  appellee. 

COM8TOCK,  J.  Action  by  appellee  against 
appellant  to  recover  damages  on  account  of 
personal  injuries  sustained  by  reason  of  a 
defective  sidewalk  in  the  city  of  Himtlng- 
ton.  The  case  was  tried  in  the  Wabash  cir- 
cuit court  on  change  of  venue.  This  Is  the 
second  appeal.  The  former  appeal  is  re- 
ported In  12  Ind.  App.  133,  39  N.  B.  170.  The 
Judgment  of  the  lower  court  was  reversed, 
because  the  complaint  did  not  show  that  the 
appellant  knew  of  the  particular  defect  In  the 
sidewalk,  through  which  appellee  was  In- 
jured, a  sufficient  length  of  time  prior  to  the 
accident  to  have  repaired  the  same  In  the 
exercise  of  reasonable  care,  or  that  the  defect 
had  existed  for  such  length  of  time  that  ap- 
pellant In  the  exercise  of  reasonable  care, 
should  have  discovered  and  repaired  It  It 
appears  also  from  the  opinion  that  there  was 
no  description  in  the  complaint  of  the  bole 
and  broken  place  in  the  sidewaTk,  nor  any 
allegation  that  It  existed  for  any  definite  time 
prior  to  the  accident.  In  the  trial  (being  the 
third  of  the  cause)  resulting  In  the  Judgment 


from  which  this  appeal  was  taken,  the  cause 
was  put  at  Issue  upon  an  amended  complaint 
in  three  paragraphs.  The  Jury  returned  a 
general  verdict,  assessing  the  damages  of  ap- 
pellee at  $2,000,  and,  with  the  general  ver- 
dict, returned  answers  to  Interrogatories, 
upon  which  the  court  rendered  Judgment  in 
favor  of  appellee,  for  the  amount  named  in 
the  verdict. 

The  first  second,  and  third  specifications 
In  the  assignment  of  errors  question  the  suf- 
ficiency of  each  paragraph  of  the  complaint 
Appellant's  learned  counsel  address  their  ar- 
gument to  the  third  paragraph,  with  the 
statement  that  the  three  are  very  similar,  but 
that  the  first  and  second  are  weaker  than 
the  third.  Counsel  urge  as  an  objection  to 
this  paragraph  that  It  does  not  appear  what 
the  conduct  of  the  appellee  was  In  going 
upon  the  walk,— whether  she  exercised  her 
sense-  of  sight,  or  how  she  proceeded,  and 
whether,  by  using  her  senses,  she  could  or 
would  have  discovered  the  defective  place, 
and  avoided  It.  The  complaint  does  not  even 
aver  that  the  Injury  was  caused  by,  or  was 
the  result  of,  the  negligence  of  the  appellant. 
Omitting  the  allegations  as  to  the  munici- 
pality of  appellant  and  Its  duties  in  refer- 
ence to  Its  public  streets,  said  paragraph  al- 
leges, in  substance,  that  on  the  6th  day  of 
December,  1880,  there  was  on  the  western 
side  of  Charles  street,  In  said  city,  a  side- 
walk elevated  from  18  Inches  to  2  feet  above 
the  ground  beneath;  that  said  walk  was  one 
of  the  permanent  sidewalks  of  the  city,  much 
traveled  and  used  by  the  citizens  thereof  and 
others;  that  there  was  In  said  walk  at  sold 
date,  at  or  near  a  lot  known  as  "Cham- 
bers Lot,"  an  opening,  about  six  Inches  -wide 
and  two  feet  long,  extending  halfway  across 
said  walk,  making  a  dangerous  hole,  about 
two  feet  deep,  which  was  by  the  defendant 
negligently  allowed  to  remain  In  said  walk 
for  a  period  of  at  least  two  to  four  months 
prior  to  said  day,  and  during  said  period  de- 
fendant had  sufficient  time  and  opportunity 
to  learn  and  know  of  such  hole,  but  negli- 
gently failed  to  repair  the  same  and  close 
the 'same  up:  that  during  the  nighttime  of 
about  said  date.  It  was  still  then  and  there 
negligently  suffered  to  remain  open  and  ex- 
posed, without  guards  or  other  protection  or 
notice  to  citizens  and  travelers,  so  as  to  avoid 
stepping  Into  said  hole,  and  of  which  hole 
this  plaintiff  had  no  notice;  and,  on  the  night 
aforesaid,  this  plahitlff,  In  the  ordinary  mode 
of  walking,  was  traveling  along  on  said  side- 
walk, and  without  fault  or  negligence  on  her 
part  In  entering  upon  said  wnlk,  and  without 
any  knowledge  of  said  hole,  did,  without 
fault  on  her  part  step  Into  said  hole,  etc.. 
receive  the  Injuries  complained  of,  caused 
by  the  negligence  of  defendant,  without  fault 
on  her  part  This  paragraph  Is  manifestly 
framed  to  meet  the  defect  pointed  out  in  the 
original  complaint  upon  the  former  appeal. 
It  contains  a  description  of  "the  hole  and 
broken  place"  oo  the  sidewalk.    Its  size  Is 
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given,  and  the  time  It  bad  existed  prior  t« 
tbe  accident,  viz.  from  two  to  four  months.  It 
avers  that  In  traveling  along  tbe  walk,  with- 
ont  negligence,  and  without  fault,  and  with- 
out any  knowledge  of  aald  hole,  appellee  step- 
ped into  It  We  think  It  sufficiently  appears 
that  the  Injury  was  occasioned  by  the  negli- 
gent failure  of  appellant  to  close  up  the  de- 
fect In  tbe  walk.  "It  Is  settled  In  this  state 
that  a  complaint  charging  the  defendant  with 
an  act  injurious  to  the  plalntifT,  with  a  gen- 
eral allegation  of  negligence  In  the  perform- 
er of  the  act.  Is  sufficient  to  withstand  a  de- 
murrer to  the-  complaint  for  want  of  suffi- 
cient facts."  City  of  Huntington  v.  Burke, 
13  Ind.  App.  135.  38  N.  B.  171.  This  para- 
graph Is  not  open  to  tbe  objections  pointed 
out  The  court  did  not  err  In  overmllng  the 
demurrer. 

The  third  paragraph  alleges  that  the  injury 
was  received  on  the  6th  day  of  December, 
1890.  Tbe  first  and  second  paragraphs  fix 
the  date  of  tbe  Injury  at  December  26,  1890. 
Tbe  answers  to  Interrogatories  show  that  the 
Injury  was  received  December  6,  1890.  The 
verdict,  accordingly,  being  upon  the  third 
paragraph.  It  la  not  necessary  to  pass  upon 
tbe  other  two. 

Tbe  fourth  specification  of  error  questions 
tbe  action  of  tbe  court  In  overruling  appel- 
lant's motion  for  Judgment  on  the  special 
verdict  returned  In  the  second  trial.  The  Jury 
upon  that  trial  assessed  appellee's  damages' 
at  $3,500.  We  have  considered  tbe  Inter- 
rogatories and  answers  thereto,  composing 
tbe  special  verdict;  and,  while  It  Is  clear 
that  the  court  would  not  have  been  Justified 
In  rendering  Judgment  on  that  verdict  In 
favor  of  appellee  (and  this  disposes  of  the 
cross  error  assigned  by  appellee),  we  think 
the  trial  court  In  view  of  all  the  facts  found, 
best  subserved  the  ends  of  Justice  by  over^ 
ruling  the  motions  of  appellant  and  appellee 
for  Judgment  on  said  verdict,  and  sustaining 
appellant's  motion  for  a  new  trial.  In  numer- 
ous adjudged  cases,  tbe  supreme  and  this 
court  have  directed  a  new  trial  when  re- 
versing Judgments  rendered  on  special  ver- 
dicts held  to  be  Insufficient  to  warrant  tbe 
Judgment  rendered  thereon  by  tbe  trial  court 

Tbe  fifth  specification  of  error  is  the  refusal 
of  tbe  court  to  render  Judgment  on  tbe  an- 
swers to  interrogatories,  notwithstanding  tbe 
general  verdict  It  Is  claimed  that  appellant 
was  entitled  to  Judgment  upon  tbe  answers  to 
the  two  Interrogatories  following,  for  tbe  rea- 
son that  they  show  that  appellee  had  no  no- 
tice of  tbe  defect  In  the  sidewalk.  Inter- 
rogatory 23:  "If  you  find  that  there  was  a 
board  broken  and  gone  in  such  sidewalk,  did 
tbe  city  of  Huntington  have  notice  or  knowl- 
edge of  such  defect  prior  to  December  tf, 
18907"  Answer:  "No."  Interrogatory  41: 
"What  notice  or  knowledge  did  the  city  of 
Huntington  have  prior  to  December  6,  1890, 
that  there  were  boards  broken  and  gone  from 
the  sidewalk  of  Charles  Street?"  Answer: 
"^one.''  The  Judgment  was  rendered  imder 
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tbe  verdict  law  In  force  March  4,  1897  (Hor- 
ner's Rev.  St  1897,  {  546;  Acts  1897,  p.  128). 
It  substantially  re-enacts  section  546,  Bev.  St 
1881  (section  555,  Rev.  St  1894).  A  general 
verdict  being  returned,  neither  party  was 
bound  to  set  forth  In  Interrogatories  all  the 
facta  relied  upon,  but  could  submit  to  the 
Jury  Interrogatories  to  elicit  one  or  more  of 
the  facts  Involved.  In  their  general  verdict 
the  Jury  necessarily  found  the  absence  of  neg- 
ligence on  the  part  of  tbe  appellee  contrib- 
uting to  her  Injury;  the  negligence  of  appel- 
lant as  the  proxhnate  cause  of  the  Injury; 
entering  Into  this  finding  of  appellant's  negli- 
gence was  the  reasonable  notice  to  appellant 
in  time  to  have  repaired  the  walk  before  the 
accident.  .  The  accident  occurred  on  tbe  night 
of  December  6,  1890.  The  rule  laid  down  In 
City  of  Ft.  Wayne  v.  Patterson,  S  Ind.  App. 
34,  29  N.  E.  167,  has  been  applied  by  the  su- 
preme and  this  court  In  numerous  cases.  It 
Is:  "If,  taking  all  the  special  findings  to- 
gether, and  adding  to  them  any  other  facta 
that  might  have  been  proved  under  the  issues, 
an  Irreconcilable  conflict  with  the  general  ver- 
dict can  be  avoided,  the  answers  to  the  In- 
terrogatories will  not  be  allowed  to  controL" 
See  Sponhaur  v.  MoUoy  (decided  at  the  pres- 
ent term  of  this  court)  62  N.  E.  245.  We 
think,  under  tbe  Issues,  other  facts  might 
have  been  proven,  which  would  have  avoided 
such  conflict  Actual  knowledge  of  some  of- 
ficer of  the  dty  might  have  been  proven  oa 
tbe  morning  of  December  6th.  It  would  have 
been  for  the  jury  to  have  determined  whether 
that  notice  gave  a  reasonable  time  in  which  to 
have  repaired  a  dangerous  break  in  a  mucb- 
used  thoroughfare;  and,  on  such  finding,  an 
IrreconcUable  confilct  might  If  it  existed, 
have  been  avoided. 

Tbe  sixth  specification  calls  in  question  tb« 
action  of  tbe  court  in  overruling  appellant's 
motion  for  a  new  trial.  We  will  consider  tbe 
reasons  for  the  motion  for  a  new  trial  In  the 
order  In  which  they  are  presented  In  appel- 
lant's brief. 

The  first  reason  discussed  Is  the  refusal  of 
tbe  court  to  submit  to  tbe  Jury  three  inter- 
rogatories set  out  In  a  bill  of  exceptions. 
Numerous  decisions  under  section  546,  Hor- 
ner's Rev.  St  1897,  have  held  that  a  person 
desiring  to  have  Interrogatories  submitted  to 
tbe  Jury  must  make  the  request  and  submit 
the  Interrogatories  to  the  court  before  the  ar- 
gument commences,  or  they  may  be  properly 
refused.  Ollam  v.  Shaw,  27  Ind.  388;  Ma- 
lady V.  McEnary,  30  Ind.  272;  Miller  v.  Vo88>. 
40  Ind.  307;  Glasgow  v.  Hobbs,  62  Ind.  239 
It  does  not  appear  from  the  bUl  of  exceptions 
when  the  interrogatories  were  submitted  to 
the  court  As  every  presumption  must  be  lo 
favor  of  the  rulings  of  the  trial  court,  it  will 
be  presumed  that  the  Interrogatories  were  not 
presented  in  time  to  the  court 

The  next  two  reasons  discussed  may  be  con- 
sidered together.  They  relate  respectively  to 
the  portions  of  the  testimony  of  Urs.  Wright 
and  Ford,  witnesses  In  behalf  of  appellee. 
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Counsel  for  appellant,  In  their  brief,  say  that 
Dr.  Wright  was  permitted  to  testify  that  In 
his  examination  of  appellee's  ankle,  made  sev- 
en years  after  the  alleged  Injury,  she  said  It 
hurt  her,  and  manifested  pain.  An  exam- 
ination of  that  part  of  the  record  to  which 
we  are  cited  shows  that  the  only  expression 
of  pain  manifested  was  the  retraction  of  the 
limb  when  it  was  moved.  Dr.  Ford  testified 
to  an  examination  made  of  the  injured  ankle 
of  appellee  four  years  after  the  accident.  He 
repeated  nothing  that  she  said,  but  testllled 
that,  in  his  examination,  she  evinced  pain. 
Both  witnesses  testified  that.  In  their  opinion, 
the  injury  was  permanent.  But,  even  If  these 
witnesses  had  testified  to  verbal  expressions 
of  present  pain,  such  testimony  would  have 
been  proper.  The  Interval  of  time  between 
the  injury  and  the  expression  of  pain  would 
go  to  the  weight  of  the  testimony,  but  not  its 
admissibility.  Upon  the  subject  of  the  dec- 
larations of  an  injured  person.  Indicative  of 
existing  pain,  see  Board  v.  Leggett,  115  Ind. 
544,  18  N.  B.  63,  and  the  cases  there  cited. 

Counsel  claim  that  the  court  erred  In  per- 
mitting the  introduction  In  evidence  of  a  page 
of  the  Agents'  Road  Book,  Mutual  Life  In- 
surance Company  of  New  York.  The  record 
shows  that  the  page  introduced  gave  the  ex- 
pectancy of  life,  according  to  the  American 
Table  of  Mortality,  between  the  ages  of  516 
and  42.  PlalntUC's  age  was  35  years.  In 
this  there  was  no  error.  Such  evidence  Is 
proper  In  cases  of  this  character. 

The  next  reason  assigned  Is  the  overruling 
of  an  objection  by  appellant  to  a  question  pro- 
pounded to  appellee,  which  question  was  not 
answered. 

Appellant  next  claims  that  the  court  erred 
In  sustaining  an  objection  to  a  question  pro- 
pounded by  appellant  to  "N.  W.  Sufford,  a  wit- 
ness for  appellant  The  witness  had  testified 
that  he  lived  in  the  vicinity  of  the  walk  In 
question,  passed  over  It  from  four  to  six 
times  a  day,  and  knew  its  condition.  Ue  was 
then  asked  the  following  question:  "Now,  tell 
the  jury  what  was  the  condition  of  that  side- 
walk, as  to  being  safe  for  ordinary  travel, 
durhig  that  time."  The  question  called  for  a 
conclusion  of  the  witness.  Counsel  made  no 
statement  to  the  court  as  to  what  facts  they 
expected  to  elicit  by  the  answer;  so  that.  If 
the  question  had  been  proper,  we  find  that  the 
question  was  not  reserved.  Besides,  In  an- 
swer to  a  subsequent  question,  the  witness 
was  permitted  to  describe  the  condition  of  the 
sidewalk. 

Under  the  thirteenth  reason  for  a  new  trial, 
counsel  complain  of  instruction  No.  5%  given 
to  the  Jury.  Said  Instruction  Is  as  follows: 
"The  court  charges  you  that  it  is  the  duty  of 
the  city  authorities  to  keep  the  streets  in  re- 
pair, and  to  prohibit  obstructions  or  defects 
therein,  so  far  as  this  can  be  done  in  the  ex- 
ercise of  reasonable  care  and  prudence;  and 
that  any  person  traveling  u^on  the  sidewalk, 
when  using  the  same  with  due  diligence  and 
care,  has  a  right  to  presume  and  act  upon  the 


presumption  that  It  \b  reasonably  safe  for  or- 
dinary travel,  throughout  its  entire  width,  and 
free  from  all  dangerous  holes,  obstructions,  or 
other  defects.  And  If  you  believe  from  the 
evidence  that  the  plalntUI,  while  passing  alons 
one  of  the  sidewalks  In  said  city  of  Hunting- 
ton, was  injured  as  alleged  in  her  complaint, 
and  that  the  Injury  would  not  have  happened 
to  her  if  the  said  sidewalk  had  been  Ui  a  rea- 
sonably good  repair  and  safe  condition,  then 
the  defendant  Is  liable  for  such  Injiur;  pro- 
vided the  jury  believe  from  the  evidence  that 
the  plaintiff  was  exercising  reasonable  care 
and  caution  to  avoid  injury  while  passing 
over  said  sidewalk,  and  that  said  city  did  not 
use  reasonable  care  to  keep  said  sidewalk  In 
safe  condition."  Counsel  claim  that  this  in- 
struction is  misleading.  Is  contradictory  \rtth 
Itself  and  others  given,  and  therefore  mis- 
leading. Another  Instruction  Is  complained 
of  as  "confusing  and  misleading";  another, 
as  "a  bundle  of  generalities."  Considering  all 
the  instructions  together,  we  do  not  find  them 
open  to  the  objections  specified. 

Appellant  further  complains  of  the  refusal 
of  the  court  to  give  the  following  Instruction: 
"What  I  mean  by  due  care  and  caution  is 
this:  One  who  goes  upon  a  sidewalk  must 
use  his  or  her  eyes  to  see  If  any  danger  is  In 
the  way,  and.  If  any  person  does  not  look  at 
such  a  time,  he  or  she  caimot  recover.  If,  by 
looking,  the  danger  or  defect  could  have  been 
avoided."  The  Instruction  requested,  we 
tlilnki  was  covered  by  Instructions  22  and  23, 
given  by  the  court:  (22)  "A  sidewalk  may 
have  become  Insecure  from  use  or  breaks,  or 
planks  may  have  ttecome  loose  or  displaced 
by  the  action  of  the  elements  or  by  accident, 
so  that  persons  are  liable  to  stumble  and  fall; 
but  this  does  not  necessarily  Involve  the  city 
In  liability,  so  long  as  the  defect  can  be  read- 
ily discovered  and  easily  avoided  by  persons 
exercising  due  care,  provided  the  defect  be  of 
such  a  nature  as  not  of  Itself  to  be  dangerous 
to  persons  so  using  the  walk."  (23)  "The 
court  charges  you  that  the  reasonable  care 
and  caution  required  of  the  plalntlfC,  as  men- 
tioned In  tiie  foregoing  Instructions,  means 
such  an  exercise  of  the  sense  of  sight,  and 
such  a  degree  of  care  and  caution  while  walk- 
tag  over  the  sidewalk  in  question,  which 
might  reasonably  be  expected  from  an  ordi- 
narily prudent  person  under  the  circumstan- 
ces surrounding  the  plaintiff  at  the  tiine  of 
the  alleged  Injury." 

The  twenty-third  reason  for  a  new  trial 
challenges  the  sufficiency  of  the  evidence  to 
sustain  the  verdict;  the  twenty-fourth,  that  it 
Is  contrary  to  law.  Neither  of  these  reasons 
Is  tenable.  On  an  examination  of  the  record, 
we  found  evidence  to  sustain  the  verdict.  If 
It  contains  contradictions,  they  were  for  the 
jury  to  reconcile;  and  under  the  well-known 
rule,  upon  this  ground,  this  court  cannot  dis- 
turb the  judgment. 

The  last  reason  urged  for  a  new  trial  is  that 
the  damages  assessed  are  excessive.  The 
damages  assessed  are  not  so  great,  In  view  of 
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Um  erldenra,  «a  to  Indnce  th«  belief  that 
tb»  Jnry  acted  from  partiality,  prejudice,  or 
eormptlon;  and  therefore,  nnder  numerous 
decisions  of  the  supreme  court,  we  would  not 
he  Jnstlfled  In  setting  the  Judgment  aside. 
Lauter  t.  Duckworth,  19  Ind.  App.  64!{,  48  N. 
K.  aOA,  and  cases  there  cited. 

We  have  passed  upon  all  the  questions  dls- 
cnaaed,  except  appellee's  motion  to  dismiss  the 
appeal.  We  And  no  error  for  which  the  Judg- 
ment of  the  trial  conrt  should  be  leversed. 
Judgment  affirmed. 

Itt  Ind.  App.  479) 

HAMILTON  T.  STATH.  » 
(Appellate  Conrt  of  Indiana.     Dee.  21,  1808.) 
CamiiiiLX.  Law  —  Hbatt  Hauuno  —  Hiohwats— 
Load— iNTBiiT— lNSTRaano2(. 

1.  An  oil  wagon  had  the  front  and  rear 
wheels  held  together  by  side  bars,  between 
which  rested  an  iron  tank  bplted  permanently  to 
the  side  bars  by  iron  straps.  There  wag  no 
conpling  pole  to  the  wagon.  Bdd,  that  the  tank 
was  a  part  of  the  load,  and  not  of  the  wagon, 
within  Rer.  St  1S04,  (  2047,  prohibiting  haul- 
ing a  load  of  more  than  2,500  pounds  on  a 
broad-tired  wagon  oyer  gTavel  roads,  when  they 
are  thawing  through,  etc. 

2.  In  a  prosecution  for  heavy  hauling,  intent 
Is  not  of  the  essence  of  the  offense,  and  hence 
accnaed's  belief  as  to  whether  he  had  a  law- 
fnl  load  is  immaterial. 

8.  A  charge  was  properly  refused  where  it 
was  not  signed  by  the  party  asking  it  or  by  his 
counsel. 

Appeal  ftom  drcult  conrt,  Kandolph  county; 
Albert  O.  Marsh,  Judge. 

Frank  Hamilton  was  convicted  of  beary 
hauling,  and  he  appeals.    AfQrmed. 

Bngie  &  Parry,  for  appellant  Wm.  l*.  Tay- 
lor, Atty.  Gen.,  A.  B,  Dickey,  and  Merrill 
Moores,  for  the  State. 

WnSEY,  3.  In  1889  the  legislature  enact- 
ed the  following  law:  "It  shall  be  unlawful 
tor  any  person  to  haul  over  any  turnpikes 
or  gravel  roads  at  any  time  when  the  same  la 
(are)  thawing  through,  or  .is  (are)  by  reason 
of  wet  weather.  In  a  condition  to  be  cut  up 
and  Injured  by  heary  hauling,  a  load  on  a 
narrow  tired  wagon  of  more  than  twenty  hun- 
dred pounds,  or  on  a  broad  tired  wagon  or 
(of)  more  than  twenty-flre  hundred  pounds, 
and  any  person  violating  the  provisions  of  this 
act  shall  be  fined  not  less  than  five  dollaia, 
nor  more  than  fifty  dollars,  for  each  load  so 
hauled."  Section  2M7,  Rev.  St  18&4.  Ap- 
pellant was  indicted  for  a  Tlolatlon  of  this 
statute,  which  Indictment  was  In  two  counts. 
In  the  first  count  It  Is  charged  "that  one 
Frank  Hamilton,  late  of  said  county,  on  the 
27th  day  of  February,  1896,  at  said  county 
and  state  aforesaid,  did  then  and  there  tm- 
lawfuDy  haul  In  a  wagon,  then  and  there 
having  broad  tires,  to  wit,  three  inches,  a 
load  of  more  than  twenty-five  hundred  pounds 
weight  over  and  upon  a  certain  gravel  road 
then  and  there  slttiate.  and  running  from  the 
dty  of  Winchester  to  the  dty  of  Union  City, 
known  as  the  Winchester  and  Union  City 
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gravel  road,  at  •  time  when  said  road  was 
then  and  there  thawing  through,  and  by  rea- 
son of  wet  weather  was  then  «nd  there  in  • 
condition  to  be  cut  np  and  Injured  by  heavy 
hauling,  contrary,"  etc.  The  second  count  is 
substantially  the  same,  except  that  the  date 
la  left  blank,  and  It  la  charged  that  appel- 
lant hauled  a  load  of  more  thad  2,000  pounds 
In  a  narrow-tired  wagon,  to  wit  the  tire  being 
2%  inches.  Appellant  moved  to  Quash  each 
count  of  the  indictment,  which  motion  was 
overruled.  Appellant  entered  a  plea  of  not 
guilty,  and,  on  trial  by  Jury,  be  was  found 
guilty.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  Judgment  pronounced  on 
the  verdict  He  has  assigned  as  error  (1) 
that  the  court  erred  in  overruling  his  motion 
to  quash  each  count  of  the  indictment;  (2) 
that  the  court  erred  in  overruling  the  mo- 
tion to  quash  the  first  count  of  the  Indict- 
ment; (3)  the  court  erred  In  overruling  the 
motion  to  quash  the  second  count  of  the 
Indictment;  (4)  the  court  erred  In  overruling 
the  motion  for  •  new  trial. 

As  the  first  second,  and  third  speclflcatlona 
In  the  assignment  of  errors  present  the  some 
question,  we  will  consider  theth  together.  It 
appears  from  the  record  that  the  wagon  in 
question  was  a  wagon  constructed  for  haul- 
ing oil,  and  for  a  description  of  It,  which 
seems  to  be  fair,  accurate,  and  full,  we  quote 
from  appellant's  brief:  "The  wagon  in  ques- 
tion Is  one  of  peculiar  design,  built  and  con- 
atructed  expressly  for  the  purpose  of  trans- 
porting petroleum  and  oil,  and  is  composed 
of  four  wheels,  two  front  and  two  rear, 
held  and  retained  together  by  iron  axles,  up- 
on each  of  which  axles  rest  heavy  platform 
springs.  Upon  these  platform  springs,  and 
at  the  outer  edge  thereof,  next  to  the  wheels, 
and  running  the  full  length  of  the  wagon  on 
each  side  thereof,  are  two  heavy  timbers  or 
side  bars,  and  in  this  manner  the  front  and 
rear  gear  are  partially  attached  together.  Up- 
on the  platform  springs  and  bolsters,  and 
between  these  two  timbers  or  side  bars,  rests 
an  iron  tank  or  boiler,  which  la  securely  . 
strapped,  bolted,  and  fastened  to  the  running 
gears  and  side  bars  by  means  of  large  iron 
straps  encircling  the  tank,  and  the  ends  pro- 
jecting through  the  timbers,  and  on  these 
ends  Is  attached  a  nut,  which  Is  drawn  on 
by  threads  on  the  ends  of  these  straps,  which 
fastens  this  tank  and  boUer  very  securely 
and  tight  to  the  gear  of  the  wagon.  Thiis  It 
Is  that  this  bed  is  placed  upon  this  wagon.  At 
the  front  end  of  the  boiler  or  tank  is  placed 
the  driver's  seat  and  the  same  Is  so  de- 
signed as  to  allow  the  seat  to  rest  upon  the 
tank,  the  tank  at  this  point  l>eing  only  half 
as  high,  and  flat  on  the  top.  Over  this  seat 
Is  placed  a  top  for  the  protection  of  the  driver, 
similar  in  design  to  an  ordinary  top  buggy." 

Counsel  for  appellant  Insist  that  the  motion 
to  quash  should  have  been  sustained  for  the 
reason  that  It  does  not  show  that  the  Indict- 
ment was  indorsed,  "A  true  bill,"  or  that  It 
was  signed  by  the  foreman  of  the  grand  Jury. 
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If  the  Indictment  faHed  to  show  this,  the  mo- 
tion to  quash  would  have  been  well  taken. 
Strange  v.  State,  110  Ind.  354,  11  N.  B. 
357,  and  authorities  there  cited;  State  v.  Bun- 
tin,  123  Ind.  124,  23  N.  E.  1140.  But,  un- 
fortunately for  appellant's  Insistence,  the  rec- 
ord, as  it  comes  to  us,  does  show  that  the 
Indictment  is  properly  indorsed  as  required 
by  statute,  as  follows:  "No.  8,648.  State  of 
Indiana  vs.  Frank  Hamilton.  Charge,  heavy 
hauling.  A  true  bill.  G.  O.  Thompson,  Fore- 
man." The  Indictment  also  bears  the  sig- 
nature of  the  prosecuting  attorney,  and  on  the 
back  thereof  are  Indorsed  the  names  of  the 
state's  witnesses. 

Another  objection  urged  to  the  indictment 
is  that  the  language  used  is  not  suflSclent  to 
charge  a  crime,  within  the  language  and 
meaning  of  the  statute,  because  the  words 
"cut  up,"  as  used  in  the  statute,  are  omitted. 
In  this  also  appellant  is  in  error.  The  In- 
dictment does  not  omit  said  words,  for  it  Is 
charged  that  the  road  was  "hi  a  condition  to 
be  cut  up  and  Injured  by  heavy  hauling." 
The  indictment  in  its  charging  the  crime  is  in 
the  identical  language  of  the  statute,  and  it 
is  not  subject  to  the  objections  urged.  It  Is 
fair  to  appellant's  counsel  to  say  that,  since 
their  brief  was  filed,  a  writ  of  certiorari  was 
petitioned  for  by  the  state,  and  granted, 
whereby  the  record  was  amended  to  show  that 
the  indictment  contained  the  words  "cut  up," 
which  appear  to  have  been  omitted  from  the 
transcript  as  originally  filed,  and  also  the 
record  has  t)een  corrected  so  as  to  show  the 
indorsements  on  the  indictment.  Each  count 
of  the  Indictment  was  good,  and  the  court  did 
not  err  in  oyerruling  the  motion  to  quash. 

In  his  motion  for  a  new  trial,  appellant 
assigned  20  specific  reasons  therefor,  but  they 
may  all  be  properly  grouped  and  classified 
under  four  subdivisions  or  beads;  (1)  As  to 
the  admission  and  rejection  of  evidence;  (2) 
alleged  error  in  refusing  and  giving  certain 
instructions;  (3)  the  verdict  is  contrary  to 
law;  and  (4)  the  verdict  is  contrary  to  the 
evidence. 

It  is  the  theory  of  appellant  that  the  tank, 
which  has  been  above  described,  was  a  part 
of  the  wagon,  and  not  a  part  of  the  load; 
and  if  it  was  a  part  of  the  wagon,  and  the 
oil  in  it  weighed  less  than  the  amount  fixed 
by  statute,  then  there  is  no  violation  of  the 
statute,  and  there  could  not  be  a  conviction. 
As  the  question  Is  of  controlling  Importance 
In  the  case,  we  will  now  consider  it  for  the 
purpose  of  determining  whether  or  not  the 
tank  was  a  part  of  the  wagon,  under  the 
facts  and  within  the  meaning  of  the  statute. 
This  question  settled  will  make  easier  the 
solution  of  other  questions  presented  and 
discussed.  Counsel  for  appellant  say  that  in 
the  court  below  counsel  for  the  state  conced- 
ed that  If  the  tank  was  a  part  of  the  wagon, 
and  not  a  part  of  the  load,  there  would  be 
no  violation  of  the  statute  and  could  not  be 
a  conviction.  In  considering  this  question. 
It  is  proper  for  us  to  look  to  and  ascertain,  If 


we  can,  the  Intention  and  object  of  the  leg- 
islature In  passing  the  law  upon  which 
the  prosecution  rests.  Courts  take  judicial 
knowledge  of  the  laws  of  the  state,  and 
hence  we  know  that,  by  virtue  of  such  laws, 
certain  authorities  are  empowered  to  con- 
struct free  gravel  roads.  We  know  by  the 
common  history  of  the  state,  and  by  common 
experience  and  observation,  that  many  hun- 
dreds of  miles  of  such  roads  have  heea  con- 
structed. The  construction  of  such  roads 
has  proven  a  great  burden  to  those  whose 
lands  have  been  assessed  for  their  construc- 
tion, and  an  additional  burden  Is  Imposed  on 
the  public  to  maintain  them.  It  follows  that 
such  roads  should  be  protected  and  preserv- 
ed, in  the  Interest  and  for  the  convenience  of 
the  public,  by  the  best  means  possible.  At 
certain  seasons  of  the  year,  when  the  frost 
Is  leaving  the  earth,  the  roads  are  "thawing 
through,"  or  In  extreme  wet  weather  they 
are  "in  a  condition  to  be  cut  up  and  Injured 
by  heavy  hauling,"  and  It  was  to  protect 
them  from  such  injury  that  the  statute  was 
passed.-  To  state  it  differently,  It  was  the 
intention  of  the  legislature,  in  passing  the 
law,  to  protect  the  roads  from  Injurious  bur- 
dens by  hauling  over  them  exceeding  in 
weight,  by  the  load,  the  amount  fixed  by 
law.  It  certainly  was  not  intended  that  one 
class  of  vehicles  should  be  at  liberty  to  pass 
over  the  roads,  although  the  burdens  to  them 
would  be  greater  than  that  defined  by  the 
statute,  while  others  carrying  like  burdens 
would  be  prohibited.  So,  the  only  reasonable 
conclusion,  based  upon  an  Intelligent  and  ra- 
tional construction  of  the  statute.  Is  to  hold 
that  the  legislature  intended  to  protect  the 
highway,  to  which  the  statute  applies,  from 
the  injury  resulting  from  its  violations.  Our 
supreme  court  has  laid  down  a  wholesome 
and  correct  rule  for  the  construction  of  stat- 
utes, as  follows:  "Underlying  all  the  rules 
for  the  construction  of  the  statutes  is  the 
cardinal  and  general  one  that.  In  construing 
a  statute,  the  court  will  seek  to  discover  and 
carry  out  the  intention  of  the  legislature  In 
Its  enactment.  In  the  search  for  that  Inten- 
tion, the  court  will  look  to  each  and  every 
part  of  the  law  upon  the  subject,  if  any;  to 
other  statutes  upon  the  same  subject;  or 
relative  subjects,  whether  In  force  or  repeal- 
ed; to  contemporaneous  legislative  history; 
and  to  the  evils  and  mischiefs  to  be  reme- 
died." Paving  Co.  V.  Edgerton,  125  Ind.  460, 
26  N.  E.  436,  and  many  cases  cited.  The  fol- 
lowing definition  is  given  of  the  word  "wag- 
on" by  Anderson  in  his  Dictionary  of  Law 
(page  1097):  "In  a  statute  exempting  prop- 
erty from  execution,  a  common  vehicle  for 
the  transportation  of  goods,  wares,  and  mer- 
chandise. »  •  •  The  term  is  general.  Ve- 
hicles known  as  'wagons'  differ  in  style, 
form,  and  dimensions,  depending  upon  the 
character  of  the  use,  the  nature  of  the  busi- 
ness, and  the  pleasure  or  notions  of  the  man- 
ufacturer or  owner.  A  'hearse'  is  a  wagon.'- 
Webster  defines  the  word  "wagon"  as  fol- 
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Iowa:  "A  wheeled  carriage;  a  Tehlcle  on  four 
wheels,  and  nsually  drawn  by  horses;  espe- 
cially one  nsed  for  carrying  freight  or  mer- 
chandise." In  the  case  before  ns  It  la  shown 
that  the  vehicle  used  by  appellant  was  on 
fonr  wheels,  and  within  the  definition  was 
a  "wagon."  There  were  cross  bars  on  either 
side  of  the  wagon,  reaching  from  the  front 
to  the  rear  axles,  and  between  these  bars  the 
tank  rested.  Appellant  Insists  that  this  tanlc 
constituted  the  coupling  to  the  wagon,  and 
hence  became  a  part  of  It.  In  fact.  It  la 
shown  that  there  was  no  coupling  pole  in  the 
wagon.  If,  as  appellant  contends,  the  tank 
was  the  coupling  to  the  wagon,  because  there 
was  no  coupling  pole  In  fact,  and  that  by  rea- 
son thereof  the  tank  became  a  part  of  the 
wagon,  then,  by  a  like  course  of  reasoning. 
It  could  be  said  that  If  a  person  were  engag- 
ed In  hauling  sawlogs  of  extreme  length,  so 
that  he  could  not  use  the  ordinary  coupling 
pole,  he  could  lash  the  hounds  of  the  wagon 
to  the  sawlog,  thus  making  it  the  coupling, 
and  when  so  lashed  the  log  would  become  a 
IHurt  of  the  wagon.  This  wonid  be  a  sophis- 
try which  the  law  would  not  tolerate  or 
■omid  reason  ^;)proye. 

TaUng  the  statute  as  we  have  above  con- 
strued It,  the  Intention  of  the  legislature  as 
we  have  endeavored  to  ascertain  it,  and  the 
facta  applicaMe  to  the  question  nnder  con- 
sideration, we  must  hold  that  the  tank  was 
not  a  part  of  the  wagon,  but  a  part  of  the 
load.  To  hold  otherwise  would.  In  many  In- 
stances, defeat  the  very  purpose  for  which 
the  law  was  enacted,  and  be  a  license  In  sim- 
ilar cases  for  Ita  violation.  To  so  hold  would 
be  to  giant  privileges  to  one  class  of  persons 
which  are  denied  to  others,  and  would  sub- 
vert the  purposes  of  the  lawmaking  power 
of  the  commonwealth  in  passing  the  statute, 
to  protect  from  injury,  and  almost  ruin,  the 
public  thoroughfares  it  sought  to  protect 

It  appears  from  the  record  In  this  case 
tiiat  the  appellant  was  an  employ6  of  the 
Standard  Oil  Company,  and  for  the  ofCense 
for  which  he  was  prosecuted  we  find  that, 
on  the  occasion  of  his  driving  over  the  road 
in  question,  the  wheels  of  his  wagon  cut 
through  the  gravel,  mired  Into  the  day,  and, 
though  he  was  driving  three  horses,  they 
could  not  pull  the  wagon  out  Can  It  be  In- 
sisted, in  this  Instance,  that  a  greater  privi- 
lege shall  be  accorded  this  oil  company  than 
the  farmer  whose  lands  have  been  assessed 
to  construct  the  road  and  taxed  to  maintain 
ItT  Sach  a  doctrine  would  be  monstrous, 
and  not  only  a  reproach  to  the  law,  but  a 
■hock  to  the  conscience.  This  conclusion  dis- 
poses of  several  questions  presented  in  the 
motion  for  a  new  trial,  where  evidence  was 
Introduced,  over  appellant's  objections  and 
exceptions,  as  to  the  weight  of  the  tank. 
As  the  tank  was  a  part  of  the  load.  It  was 
competent  to  prove  its  weight. 

Appellant  next  complains  because  the  court 
refused  to  allow  him  to  answer  the  following 
question:    "Xou    may    tell    the    Jury,    Mr. 


Hamilton,  at  the  time  upon  this  occasion, 
whether  you  then  believed  you  had  a  lawful 
load,— a  load  that  you  had  a  right  to  haul 
over  that  road,  nnder  the  law."  It  is  insisted 
that  it  was  error  not  to  permit  appellant  to 
answer  this  question,  for  the  reason  that  a 
person  charged  with  crime  may,  in  giving  his 
evidence,  testify  as  to  what  bis  intention 
was.  As  to  whether  the  question  elicited  an 
answer  as  to  his  Intent  we  do  not  decide, 
but,  concede  that  It  did,  It  does  not  neces- 
sarily follow  that  H  was  error  to  refuse  to 
permit  him  to  answer  It  It  seems  to  be 
firmly  established  In  this  state  that  a  defend- 
ant In  a  criminal  case  may  testify  as  to  hia 
Intention  only  when  such  Intention  is  a  ma- 
terlal  part  of  his  defense.  The  rule  is  clear- 
ly stated  in  Ross  v.  State,  116  Ind.  495,  19 
N.  B.  451,  as  follows:  "Now  that  defend- 
ants are  permitted  to  testify  In  their  own  be- 
half, there  can  be  no  valid  reason  assigned 
why  they  should  not  be  allowed  to  testify  to 
the  Intent  with  which  any  act  was  done, 
where  such  Intent  Is  a  fact  necessary  to  be 
ascertained."  The  same  rule  Is  also  stated 
In  White  V.  State,  63  Ind.  595,  and  it  obtains 
In  civfi  cases.  See  Over  v.  Schlffling,  102 
Ind.  191,  26  N.  E.  91;  Heap  v.  Parrish,  104 
Ind.  86,  8  N.  B.  649;  Bidlnger  v.  Bishop,  76 
Ind.  244;  Stratton  t.  Lockhart  1  Ind.  App. 
880,  27  N.  B.  715.  In  tills  case  the  intent  was 
not  the  essence  of  the  offense,  and  It  does 
not  seem  to  ns  that  it  can  be  so  contended, 
with  any  show  of  reason.  Tlie  otFense  with 
which  appellant  Is  charged,  as  all  offenses, 
crimes,  misdemeanors,  and  felonies  In  this 
state,  la  statutory,  and  hence  comes  within  the 
rule  laid  down  in  8  Am.  A  Bng.  Bnc.  Law  (2d 
Bd.)  p.  291,  wherein  It  is  said:  "The  legis- 
lature may  enact  laws  for  the  mere  violation 
of  which,  irrespective  of  the  criminal  intent, 
penalties  are  attached,  as  for  selling  liquor* 
to  minors;  selling  adulterated  foods  and 
drugs;  allowing  minors  to  frequent  saloons; 
changing  and  obstructing  public  roads;  main- 
taining a  nuisance;  disposing  of  mortgaged 
property."  Toops  V.  State,  92  Ind.  13,  is  la 
point  Appellant  was  indicted  for  obstruct- 
ing a  public  highway.  The  court  said:  "In 
prosecutions  for  statutory  offenses,  such  as 
obstructing  highways,  selling  liquor  without 
license,  obstructing  public  drahis,  and  the 
like.  It  Is  not  incumbent  on  the  state  to  prove 
malice.  A  malicious  motive  or  design  is  not 
an  element  of  the  case."  See,  also.  State  v. 
Baltimore,  O.  &  O.  R.  Co.,  120  Ind.  298,  22 
N.  H.  307;   Nichols  v.  State,  89  Ind.  298. 

The  state  Insists  that  the  question  asked 
appellant  was  not  one  calllog  for  an  answer 
as  to  his  intent,  but  whether  be  knew  he  was 
violating  the  law,  and  we  are  rather  inclined 
to  this  view.  In  any  event  his  Intent  being 
entirely  Immaterial  In  this  case,  the  court 
did  not  err  in  excluding  the  evidence.  The 
appellant  is  presumed  to  know  the  law;  and 
as  It  Is  shown  that  the  oil  he  was  hauling 
weighed  1,917^  pounds,  and  he  knew  It  and 
that  the  tank,  which  was  a  part  of  the  load, 
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weighed  from  1,500  to  1,800  pounds,  and  he 
knew  It,  he  knew  he  waa  hauling  a  heavier 
load  than  that  prescribed  by  statute,  and  It 
is  dear  his  Intention  was  wholly  immaterial. 

Appellant  Insists  that  the  court  erred  In  re- 
fusing to  glTe  to  the  Jury  instruction  No.  2, 
tendered  by  him.  That  instruction  Is  as  fol- 
lows: "If  the  Jury  Ijelieve  from  the  evidence 
that  the  load  which  the  defendant  is  charged 
with  hauling  was  a  load  of  coal  oil,  which 
was  in  a  large  tank  on  a  wagon,  and  that 
such  tank  was  bolted  and  fastened  on  the 
axles  and  bolsters  In  such  way  as  to  form  a 
part  of  the  wagon  as  a  bed  forms  a  part  of  the 
ordinary  farm  wagon,  and  that  such  wagon 
was  not  complete  without  such  tank,  then 
the  weight  of  such  tank  could  not  be  con- 
sidered in  estimating  the  weight  of  the  load." 
We  need  not  discuss  this  Instruction  further 
than  to  say  that,  In  view  of  the  fact  that  we 
have  held  that  the  tank  was  not  a  part  of 
the  wagon,  but  a  part  of  the  load.  It  did  not 
properly  state  the  law.  But  we  might  fur- 
ther say  that  this  Instruction  is  not  properly 
before  the  court,  for  It  does  not  appear  that 
any.  of  the  Instructions  tendered  by  the  ap- 
pellant were  signed  by  him  or  his  counsel. 
Unless  It  appears  from  the  record  that  this 
was  done,  there  was  no  available  error  In  re- 
fusing to  give  them.  Houk  v.  Branson,  17 
Ind.  App.  119,  45  N.  E.  78;  Hludman  v. 
Tlmme,  8  Ind.  App.  416,  35  N.  E.  1046;  Bank 
V.  Bennett,  8  Ind.  App.  679,  36  N.  B.  551; 
Darnell  V.  Sallee,  7  Ind,  App.  581,  34  N.  E. 
1020. 

Appellant  also  complains  of  Instruction  No. 
5,  given  on  the  court's  own  motion,  which  Is 
as  follows:  "If  yon  believe  from  the  evi- 
dence that  the  wagon  of  defendant  mentioned 
in  the  Indictment  was  constructed  with  four 
wheels,  two  front,  and  two  rear  or  hind, 
wheels,  the  wheels  being  Joined  by  axles  on 
which  rest  bolsters,  bars,  or  springs,  and  If 
the  bolsters,  bars,  or  springs  are  connected 
from  front  to  rear  by  side  bars  or  reaches  or 
platform,  by  which,  when  a  team  Is  attached 
to  the  tongue  of  such  wagon,  the  same  could 
be  hauled  and  moved  about;  and  if  you  be- 
lieve that,  after  such  construction  of  said 
wagon,  a  boiler  or  tank  of  iron  was  placed 
upon  said  wagon  to  be  used  for  transporting 
oil,  and  so  fastened  to  said  wagon,  its  said 
side  bars,  bars,  or  platforms  and  bolsters, 
as  to  hold  and  keep  the  same  in  place  when 
filled  with  on,— then  the  said  boiler  or  tank 
was  a  part  of  the  load  on  said  wagon  equally 
with  the  oH  contained  therein."  This  in- 
struction is  a  correct  exposition  of  the  law,  as 
applied  to  the  facts  In  this  case.  It  is  so 
well  stated,  so  clear  and  to  the  point,  that 
further  discussion  is  unnecessary. 

There  are  other  Instructions  given  by  the 
court  to  which  objections  are  urged,  but 
after  a  careful  examination  of  them,  and 
construing  them  together,  as  we  must,  we 
are  of  the  opinion  that  they  fairly  state  the 
law,  and  that  appellant  was  not  injured  by 
them. 


It  is  next  Insisted  that  the  Judgment  should 
be  reversed  because  (1)  the  verdict  is  con- 
trary to  law,  and  (2)  the  verdict  Is  contrary  to 
the  evidence.  Appellant's  contention  is  that 
the  verdict  is  contrary  to  law  because  the 
tank  was  a  part  of  the  wagon,  and  not  a 
part  of  the  load,  and  aside  from  this  the 
evidence  does  not  show  that  the  load  ex- 
ceeded In  weight  the  amount  fixed  by  stat- 
ute. We  have  disposed  of  this  question  by 
what  we  have  already  said,  and  it  follows  for 
that  reason  that  the  verdict  is  not  contrary 
to  law.  As  to  the  verdict  being  contrary  to 
the  evidence,  we  can  only  say  that  there  Is 
abundant  evidence  upon  which  It  rests.  It 
clearly  appears  that  the  load  appellant  was 
hauling  was  largely  in  excess  of  the  weight 
fixed  by  the  statute,  and  that  he  was  hauling 
such  load  at  a  time  which  the  statute  pro- 
hibits. Looking  at  the  entire  record,  we  are 
clearly  of  the  opinion  that  a  correct  result 
was  reached  In  the  trial  court,  and  that  there 
are  no  available  errors  In  the  record  for 
which  there  should  be  a  reversaL  Judgment 
affirmed. 


(21  Ind.  App.  3131 
STATE  V.  JOHNSON. 
(Appellate  Court  of  Indiana.     Dec.  21,  1898.) 
Crimixai.  Law—  Appeal  prom  Jcstiob  —  Nsccs- 
siTT  op  Bonp. 
Biims'  Rev.  St.  1894, 1 1712  (Rev.  St.  1881. 
i  1643),  allowing  one  convicted  before  a  jus- 
tice to  appeal  on  giving  a  recognizance,  doea 
not  authorize  an  appeal  in  the  absence  of  the 
bond,  although  the  appellant  remains  in  custo- 
dy. 

Appeal  from  circuit  court,  Sullivan  county ; 
W.  W.  Moffett,  Judge. 

Morgan  Johnson  was  convicted  l)efore  a 
Justice  of  defrauding  a  boarding  house,  and 
appealed  to  the  circuit  court,  where  he  was 
acquitted.  From  the  action  of  the  circuit 
court  denying  a  motion  to  dismiss  the  api)eal, 
the  state  appeals.     Appeal  sustahied. 

Chas.  D.  Hunt,  Pros.  Atty.,  and  W.  A. 
Ketcham,  Atty.  Gen.,  for  the  State.  W.  S. 
Maple,  for  appellee. 

HENLEY,  J.  The  appellee -was  prosecuted 
by  affidavit  filed  before  a  Justice  of  the  peace. 
He  was  charged,  under  section  7254a,  4  Burns' 
Rev.  St.  1894,  with  defrauding  a  boarding 
house.  He  was  tried  and  found  guilty  of  the 
offense,  and  Judgment  rendered  accordingly. 
In  some  manner,  and,  we  suppose,  upon  the 
request  of  the  appellee,  and  without  filing 
any  recognizance  bond,  or  bond  of  any  kind, 
the  Justice  of  the  peace  before  whom  the 
cause  was  tried  certified  a  transcript  of  the 
proceedhigs  to  the  circuit  court  as  upon  ap- 
peal. Appellee  was  committed  to  Jail  upon 
failure  to  give  the  required  bond.  Appellee 
was  convicted  on  the  7th  day  of  April,  1808. 
On  the  12th  day  of  April,  1898,  the  cause  ap- 
pearing in  the  Sullivan  circuit  court  appel- 
lant moved  to  dismiss  appellee's  appeal  be- 
cause- no  recognizance  or  bond  of  any  kmd 
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hmA  been  flkd  with  the  Justice  of  the  peace 
before  whom  the  tame  bad  been  tried,  Ttala 
motion  the  court  overniled.  On  the  23d  day 
ct  ApiH,  1898,  appellee  was  tried  In  the  dr- 
enlt  court  of  Sullivan  connty,  and  acquitted 
of  the  charge  against  him.  The  appellant 
MHnpIalns  of  the  action  of  the  lower  court 
In  ^Termling  its  motion  to  dismiss  the  appeal 
trova  the  Justice  of  the  peace.  The  record 
property  pieseots  the  question. 

Appeals  are  goTemed  by  the  statute.  There 
can  be  no  appeal  from  the  decision  of  ft 
court  which  has  by  the  statute  jurisdiction 
of  the  subject-matter  of  the  action,  and  has 
aeqolred  jurisdiction  of  the  person,  onless  an 
appeal  Is  by  statute  expressly  authorized. 
Appetis  must  be  taken  In  the  manner  directed 
b>y  the  statute  authorizing  them.  It  is  pro- 
Tided  in  section  1712,  Bums'  Rev.  St  18M 
(■ectloo  1643,  ReT.  8t  18S1),  aa  follows: 
"Any  prisoner,  against  whom  any  punish- 
ment la  adjudged,  may  appeal  to  tbe  crimi- 
nal court,  and.  If  there  be  none,  then  to  the 
drcnlt  court  of  the  county,  within  ten  days 
after  the  trial,  on  entering  into  recognizance 
for  hla  appearance  at  the  next  term  of  said 
eonrt,  as  In  otner  cases;  and  such  appeal 
aball  stay  an  proceedings."  It  seems  dear 
to  OB  that,  under  the  plain  meaning  of  this 
statnte,  no  appeal  could  be  granted  without 
llrat  entering  Into  tbe  recognizance  as  Is  pro- 
Tided  therein.  The  entering  Into  this  recog- 
nisance Is  a  condition  precedent,  and  must 
be  compiled  with  before  any  valid  appeal 
could  be  -taken. ,  The  appellee  In  this  cause 
being  unable  to  give  the  bond  required  by 
the  Justice  of  the  peace,  and  desiring  to  ap- 
jieal  his  cause  to  the  circuit  court,  submit- 
ted himself  to  tbe  actual  custody  of  the  court, 
tnstead  of  tbe  constructive  custody  by  which 
•  bond  would  have  held  him.  He  remained 
In  Jail  until  he  was  tried  by  the  Judge  of 
the  Sullivan  drcnit  court  and  found  not 
KoUty.  It  Is  for  the  legislature  of  the  state 
of  Indiana  to  say  whether  or  not  such  a  situ- 
ation should  be  permitted  without  a  remedy. 
Under  the  authority  of  the  statute,  the  motion 
•f  tbe  appellant  to  dismiss  tbe  appeal  from 
tbe  Justice  of  the  peace  ought  to  have  been 
■oatalned.  The  appeal  of  the  state  is  there- 
fore sustained,  at  the  cost  of  the  appellee. 


Oi  lad.  App.  192) 

JENKINS  et  aL  ▼.  CRAIO.  i 
(Apellate  Court  of  Indiana.    Dec.  22,  1898.) 

■ftla  or  laAHD  BUBIBOT  TO  tilBH  —  WARaAHIT  — 

Brbxcb. 
liot  A  of  land  subject  to  a  judgment  lien 
was  sold  by  the  owner  to  defendant.  Lot  B 
was  thereafter  sold  to  plaintiff.  Afterwards, 
defendant,  by  warranty  deed,  conveyed  lot  A 
to  plaintiff.  Plaintiff,  by  warranty  deed,  con- 
veyed lot  B  .to  M.  Lot  A  was  sold  nnder  the 
execution  Issned  on  the  jod^nnent,  and  pur- 
chased by  M,  Held,  in  an  action  for  breach  of 
warranty,  that  an  answer  failing  to  state  the 
nature  of  the  conreynnce  from  the  wigiaal  ewn- 
•r  to  defendant  stated  no  defense. 

<K«Iiearli>s  denied,  S3  N.  S.  <ZZ. 


Appeal  from  circuit  court,  Hamilton  connty; 
James  V.  Kent,  Special  Judge. 

Action  by  Abljah  If.  Jenkins  and  othen 
against  William  H.  Craig  for  breach  of  war- 
ranty. There  was  Judgment  on  demurrer  for 
defendant,  and  plalntUTs  appeal.     Reversed. 

Christian  ft  Christian,  for  appellants.  OaT- 
In,  CotBn  ft  Davis,  tor  ^n>eUeew 

BLACK,  O.  J.  This  was  an  action  brought 
by  the  appellants  to  recover  damages  for 
breach  of  covenants  In  a  warranty  deed, 
whereby  the  appellee  conveyed  to  the  appel- 
lants certain  real  estate  In  the  dty  of  Nobles- 
vllle.  The  court  overruled  the  demurrer  of 
the  appellants  to  the  second  paragraph  of  the 
appellee's  answer.  The  first  paragraph  of  an- 
swer was  withdrawn,  and,  tbe  appellants 
standing  by  their  demurrer  and  refusing  to 
plead  further,  Judgment  was  rendered  for  tbe 
appellee.  Tbe  overruling  of  the  demurrer  Is 
assigned  as  error. 

The  essential  facts  discussed  by  counsel,  np- 
eo  which  the  court  determined  the  cause  In 
favor  of  the  appellee,  as  gathered  from  tbe 
complaint  and  answer,  were  substantially  as 
f<dlows:  One  Alexander  Castor  was  the  own- 
er of  two  parcels  of  teal  estate  In  said  city, 
which,  for  convenience,  we  will  designate  aa 
"Lot  A"  and  "Lot  B,"  both  being  subject  to 
the  general  lien  of  a  Judgment  obtained  In 
1889  against  said  Castor  by  one  William  Tee- 
tal,  when.  In  August,  1889,  said  Castor  sold 
and  conveyed  lot  A  to  the  appellee,  who  im- 
mediately went  Into  poBsesslon  thereof.  It 
does  not  appear  whether  or  not  this  convey- 
ance was  by  warranty  deed;  nor  to  the  chai^ 
acter  of  the  conveyance  stated.  In  January, 
1890,  Castor  sold  and  conveyed  to  the  appel- 
lants lot  B,  and  they  Immediately  went  Into 
possession  thereof.  In  October,  1890,  the  ap- 
pellee sold  and  by  warranty  deed  conveyed 
said  lot  A  to  the  appellants,  at  and  for  the 
sum  of  $500.  In  January,  189:1,  the  appel- 
lants sold  and  by  warranty  deed  conveyed,  to 
one  David  F.  Moss,  said  lot  B,  In  June,  1896, 
an  execution  was  issued  on  said  Judgment, 
said  Moss  still  being  tbe  owner,  through  said 
warranty  deed  of  the  appellants,  of  said  lot 
B,  and  the  appellants  the  owners  of  said  lot 
A  Prior  to  the  issuing  of  said  execution, 
said  Moss  called  the  attention  of  the  appel- 
lants to  tbe  fact  that  said  Judgment  was  a 
lien  on  the  real  estate  conveyed  to  him  by 
warranty  deed  executed  by  them,  and  that, 
under  the  terms  of  said  deed,  they  were  liable 
for  the  payment  of  said  judgment.  The  ap- 
pellants failed  and  refused  to  take  any  steps 
for  the  satisfaction  of  said  Judgment,  or  to  se- 
cure the  release  of  the  lien  thereof  on  said 
real  estate,  and  thereupon  the  execution  was 
issued  at  the  instance  of  said  Moss.  In  July, 
1895,  the  sheriff  levied  the  execution  on  said 
lots  A  and  B;  and  In  the  same  month,  under 
the  direction  of  said  Moss,  the  sheriff  sold 
said  lot  A  to  said  Moss  for  $08.82)  >&  satlsfac- 
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tlon  of  the  Judgment,  the  appellanta  having  | 
full  knowledge  of  said  sale.  The  attention  of 
the  appellee  was  not  called  to  the  Judgment 
prior  to  the  sale,  of  which  he  had  no  knowl- 
edge. Said  Moss  received  the  sherlfTs  certifi- 
cate of  sale,  and,  the  real  estate  so  sold  not 
having  been  redeemed,  the  sheriff,  at  the  ex- 
piration of  the  year  for  redemption,  Issued  a 
sheriff's  deed  therefor  to  said  Moes,  who 
thereunder  took  possession  of  said  lot  A,  and 
evicted  the  appellants  therefrom.  Said  lot  B, 
at  all  the  times  mentioned,  was  of  the  value  of 
$200  or  more, — an  amount  largely  In  excess  of 
said  Judgment,  Including  Interest  and  costs. 
Said  lot  B  was  not  offered  for  sale  on  said  ex- 
ecution. 

The  complaint  stated  a  good  cause  of  ac- 
tion In  favor  of  the  appellants  upon  the  cove- 
nants of  the  warranty  deed  of  the  appellee, 
but  It  is  claimed  that  the  additional  facts  pre- 
sented by  the  answer  constituted  an  equitable 
defense.  The  rule  which  It  is  sought  to  ap- 
ply Is  spoken  of  In  Bank  of  (Commerce  v. 
First  Nat.  Bank,  150  Ind.  588,  503,  50  N.  B. 
568,  as  "the  universally  established  equitable 
rule  that  property  subject  to  a  llet.  If  sold  by 
the  debtor  In  parcels.  Is  subject  to  a  resale, 
for  the  dlscliarge  of  the  lien.  In  the  Inverse 
order  of  its  alienation."  For  applications  of 
this  rule  and  statements  thereof,  see  Day  v. 
Patterson,  IS  Ind.  114;  Aiken  v.  Bruen,  21 
Ind.  137;  Alsop  v.  Hutchings.  25  Ind.  347; 
McCulIum  V.  Turple,  32  Ind.  146;  McShlrley 
V.  Blrt,  44  Ind.  382;  Sldener  v.  White,  46  Ind. 
588;  Houston  v.  Houston,  67  Ind.  276;  Hahn 
V.  Behrman,  73  Ind.  120;  Henderson  v.  Tru- 
Itt,  95  Ind.  309;  Merritt  v.  Rlchey,  97  Ind. 
236;  Rlchey  v.  Merritt,  108  Ind.  347,  9  N.  E. 
368;  Bank  v.  Black,  129  Ind.  505.  29  N.  E. 
396;  Jennings  v.  Moon,  135  Ind.  168,  34  N.  E. 
906.  Under  some  of  the  statements  of  the 
doctrine  In  these  cases.  It  would  seem  from 
the  general  form  of  the  rule  announced  that 
the  grantee  of  the  parcel  first  sold,  In  seeking 
to  assert  the  equitable  right  against  the  pur- 
chasers of  parcels  subsequently  conveyed  by 
the  same  grantor,  need  not,  in  pleading,  state 
the  character  of  the  conveyance  to  such  first 
grantee,  but  may  simply  allege,  as  in  the  case 
before  us,  that  bis  parcel  was  "sold  and  con 
veyed"  to  him.  "If  a  mortgagor  conveys  the 
mortgaged  land  In  separate  parcels  by  war- 
ranty deeds,  and  afterwards  pays  the  mort- 
gage debt,  he  is  not  entitled  to  contribution 
from  the  purchasers,  because  he  pays  merely 
his  own  debt,  which  his  covenants  bound  blm 
to  pay."  2  Jones,  Mortg.  §  1090.  "If  a  mort- 
gagor sells  portions  of  the  mortgaged  prem- 
ises In  different  parcels  at  different  times,  by 
warranty  deed,  that  which  he  retains  is,  In 
equity,  primarily  liable  as  against  all  but  the 
mortgagee  for  the  whole  debt;  and  such  gran- 
tee is  not  required  to  contribute."  2  Jones, 
Mortg.  i  1091. 

The  foimdatlon  of  the  doctrine  that,  where 
the  owners  of  the  several  parcels  subject  to 
a  mortgage  hold  under  the  mortgagor  by 
titles  successive  In  order  of  time,   the  first 


grantee  has  an  equitable  priority  as  against 
the  later  grantee,  so  that  the  parcel  last  con- 
veyed by  the  mortgagor  Is  primarily  charge- 
able with  the  whole  mortgage  debt,  is  said 
to  be  found  hi  the  equities  which  subsist  be- 
tween the  mortgagor  and  such  first  grantee 
of  a  part  of  the  mortgaged  premises.  3  Pom. 
Bq.  Jur.  §  1224.  It  Is  there  said:  "Whenevar 
the  mortgagor  conveys  a  portion  of  the  land 
'subject  to'  a  mortgage  by  a  warranty  deed, 
and  retains  the  residue  of  the  land  in  bis  own 
hands,  that  portion  of  the  land  retained  by 
the  mortgagor  becomes,  as  between  himself 
and  his  grantee,  at  all  events,  the  fund  pri- 
marily liable  for  the  whole  mortgage  debt 
The  form  of  the  deed  shotws  that  the  grantee 
not  only  assumed  payment  of  no  portion  of 
the  mortgage  debt,  but  did  not  bny  his  par- 
cel even  subject  to  the  mortgage;  and  the 
entire  burden,  therefore,  was  left  upon  the 
portion  of  the  land  remaining  In  the  owner- 
ship of  the  mortgagor."  It  Is  further  said: 
"The  inference  is  natural,  even  if  not  neces- 
sary, that  the  same  burden  follows  this  por- 
tion when  subsequently  conveyed  by  the 
mortgagor  to  a  second  grantee."  In  the  next 
section  the  learned  author  says:  "The  doc- 
trine stated  in  the  foregoing  paragraph  is  one 
of  purely  equitable  origin,  and  is  not  an  ab- 
solute rule  of  law,  and,  if  the  peculiar  equi- 
table reasons  on  which  It  rests  are  wanting, 
it  ceases  to  operate.  *  *  •  The  doctrine. 
In  its  full  scope  and  operation,  primarily  de- 
pends upon  the  relation  subsisting  between 
the  mortgagor,  or  other  owner  of  the  entire 
mortgaged  premises,  and  his  grantee  of  a 
parcel  of  the  land.  This  relation,  In  turn, 
results  from  the  form  of  the  conveyance, 
which,  being  a  warranty  deed,  or  equivalent 
to  a  warranty,  shows  conclusively  an  inten- 
tion between  the  two  that  the  grantor  is  to 
assume  the  whole  burden  of  the  Incumbrance 
as  a  charge  upon  his  own  parcel,  while  the 
grantee  Is  to  take  and  hold 'his  portion  en- 
tirely free.  •  •  •  When  the  deeds  to  the 
successive  grantees  are  not  warranty  or 
equivalent  thereto,  but  simply  purport  to 
convey  the  mortgagor's  right,  title,  and  in- 
terest In  the  parcel,  the  Intention  Is  clear  that 
the  grantees  respectively  assume  their  por- 
tions of  the  burdens.  Their  several  parcels 
are  all  liable  ratably,  and  not  in  the  Inverse 
order." 

In  Gulon  t.  Knapp,  6  Paige,  35,  It  is  said: 
"The  principle  of  charging  different  parcels 
of  the  mortgaged  premises,  which  have  been 
sold  at  different  times,  subsequent  to  the 
mortgage,  in  the  Inverse  order  of  their  alien- 
ation, is  not  always  confined  to  the  original 
alienations  by  the  mortgagor  who  is  person- 
ally liable  for  the  payment  of  the  debt  The 
principle  Is  equally  applicable  to  several  con- 
veyances at  different  times,  by  »  grantee,  of 
the  whole  or  a  part  of  the  mortgaged  prem- 
ises, where  he  conveys  with  warranty,"  etc. 
See,  also,  Aiken  v.  Gale,  37  N.  H.  501;  Welch 
V.  Beers,  8  Allen,  151;  Gill  v.  Lyon,  1  .Tohns. 
Cb.  447;  Skeel  r.  Spraker,  8  Paige,  182.    In 
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Carpenter  t.  Koons,  20  Pa.  St  222,  It  was. 
said  by  the  court:  "A  man  who  purchases 
part  of  a  tract  covered  by  a  mortgage,  buy- 
ing the  title  out  and  out,  clear  of  Incumbran- 
ces, and  paying  a  full  price  for  it,  has  a  plain 
right  to  insist  that  his  vendor  shall  allow  the 
remainder  of  the  mortgaged  premises  to  be 
taken  in  satisfaction  of  the  mortgage  debt 
before  the  part  sold  is  resorted  to.  This  be- 
ing the  right  of  the  vendee  against  the  mort- 
gagor himself,  the  latter  cannot  put  the  for- 
mer in  a  worse  condition  by  selling  the  re- 
mainder of  the  land  to  another  person.  The 
second  purchaser  sits  in  the  seat  of  his 
grantor,  and  must  pay  the  whole  value  of 
what  he  bought,  towards  the  extinguishment 
of  the  mortgage,  before  he  can  call  on  the 
first  purchaser  to  pay  anything.  The  first 
sale  having  thrown  the  whole  burden  on  the 
part  reserved,  it  cannot  be  thrown  back  by 
the  second  sale.  In  other  words,  the  second 
purchaser  takes  the  land  he  buys  subject  to 
all  the  liabilities  under  which  the  grantor 
held  it.  But,  if  the  rule  is  to  cease  when  the 
reason  of  it  ceases,  It  cannot  extend  to  a 
case  where  the  first  sale  was  made  subject 
to  a  mortgage;  and  that  is  the  condition  of 
the  present  one.  The  defendant's  deed  is 
older  than  his  adversary's,  but  it  conveys 
him  nothing  but  the  equity  of  redemption. 
•  *  •  There  is  a  wide  and  palpable  differ- 
ence between  one  who  buys  land  subject  to 
a  mortgage,  and  has  a  reduction  in  the  price 
equal  to  the  amount  of  the  Hen,  and  another 
who  pays  its  full  value,  and  stipulates  for  a 
title  clear  of  incumbrances.  Such  a  distinc- 
tion is  anything  in  the  world  but  a  theoret- 
ical subtlety.' "  In  Day  v.  Patterson,  18 
Ind.  114,  It  was  said:  "It  is  probably  a  rule 
of  law  that  where  a  mortgagor  sells  the  eq- 
uity of  redemption  in  the  lands  mortgaged 
at  different  times,  to  different  purchasers,  the 
first  of  such  purchasers  may  compel  the 
mortgagee  to  exhaust  the  portions  later  sold 
before  selling  his."  The  case  was  not  dis- 
posed of  upon  this  question.  It  was  made 
to  proceed  upon  the  agreement  of  the  second 
purchaser  with  his  grantor,  the  mortgagor, 
that  such  second  purchaser  would  pay  off,  as 
a  part  of  the  purchase  money  of  his  parcel, 
the  mortgage  which  was  a  lien  upon  it,  and 
also  upon  the  parcel  first  sold  by  the  mort- 
gagor; being  an  agreement  that  the  second 
purchaser  would  assume  the  entire  mortgage, 
which  was  treated  by  the  supreme  court  as 
a  promise  made  for  the  benefit  of  the  gran- 
tee of  the  first  pared  sold.  It  was  said  of 
Bay,  the  first  grantee,  that  his  grantors,  the 
mortgagors,  "were  bound  to  satisfy  the  in- 
cumbrance on  the  land  sold  to  him.  In  a 
sale  to  Patterson,"  the  second  purchaser, 
"they  in  effect  left  with  him  the  amount  of 
money  necessary  to  discbarge  that  incum- 
brance, as  the  consideration  of  his  agree- 
ment to  pay  It  off  for  the  benefit  of  Day." 
In  McShlrley  v.  Blrt,  44  Ind.  382,  it  was 
said  that,  under  the  rule,  the  80-acre  tract, 
which  was  the  last  conveyed,  would  have 


been  the  first  liable,  as  between  the  several 
vendees  of  the  mortgagors,  to  the  payment 
of  the  mortgage,  without  any  stipulation  by 
the  purchasers  of  said  80  acres  to  pay  the 
mortgage  debt  It  was  shown  that  the  prior 
conveyance  of  39  acres  of  the  mortgaged 
property  was  by  warranty  deed,  and  that,  in 
the  subsequent  sale  and  conveyance  of  the 
remaining  80  acres  to  another  grantee,  it  was 
stipulated  in  the  deed  that  the  grantee  there- 
in should  pay  the  mortgage  as  a  part  of  the 
consideration  for  the  80  acres.  In  Merritt 
T.  Rlchey,  97  Ind.  236,  the  court  said:  "It  is 
well  settled  that  when  a  Judgment  Is  a  lien 
upon  several  parcels  of  land,  which  are  aft- 
erwards sold  to  various  persons  at  different 
times,  a  court  of  equity  will  compel  the  sale 
of  such  land  in  the  Inverse  order  of  its 
alienation.  •  »  •  This  being  the  rule  in 
equity,  it  follows  as  a  sequence  that  as  be- 
tween the  first  and  any  subsequent  purchas- 
er, it  becomes  the  duty  of  the  latter  to  pay 
the  judgment  by  allowing  the  land  purchas- 
ed by  him  to  be  first  applied  to  its  payment; 
and  when  such  subsequent  purchaser,  upon 
whose  land  the  writ  issued  upon  the  judg- 
ment has  been  levied,  either  pays  the  Judg- 
ment or  takes  an  assignment  of  the  same  to 
protect  his  land,  such  judgment  must  there- 
after, as  against  a  prior  purchaser,  be  deem- 
ed extinguished.  If  the  land  levied  upon  was 
of  sufficient  value  to  pay  it"  In  Henderson 
V.  Truitt  95  Ind.  309,  it  was  said:  "Where 
a  mortgagor  sells  a  part  of  the  mortgaged 
land  by  warranty  deed,  such  deed  exempts 
the  land  conveyed  by  it  from  contribution  In 
favor  of  the  mortgagor,  or  any  one  else  claim- 
ing the  remaining  lands  under  him,  with  no- 
tice of  the  conveyance.  2  Jones,  Mortg.  §§ 
1090,  1091.  As  we  have  seen,  the  purchase 
of  Henderson  of  a  part  of  the  mortgaged 
land  was  nearly  a  year  subsequent  to  the 
time  at  which  John  McCiamrock  received  a 
warranty  deed  for  the  part  purchased  by  him. 
Henderson,  therefore,  became  the  purchaser 
of  that  portion  of  the  mortgaged  lands  which 
remained  in  Jones  after  he  and  his  wife  had 
conveyed  and  warranted  a  part  to  McCiam- 
rock. Consequently,  applying  the  doctrine 
as  deduced  from  the  authorities  as  above  to 
the  facts  as  we  find  them  in  the  complaint 
the  lands  purchased  by  Henderson  became 
primarily  liable  for  the  payment  of  the  note 
sued  on  by  Binford;"  In  Jennings  v.  Moon, 
185  Ind.  168,  34  N.  E.  996,  it  was  said: 
"When  Freeman  and  wife  sold  the  undivid- 
ed one-half  of  lot  8,  by  warranty  deed,  to 
appellees,  the  obligation  to  pay  the  mechan- 
ics' liens  on  all  said  lot  remained  upon  Free- 
man and  wife,  and  any  property  owned  by 
them  was  primarily  liable  for  the  payment  of 
the  liens.  When,  therefore,  afterwards, 
Freeman  and  wife  sold  the  remaining  undl^ 
vided  one-half  of  said  lot  to  appellants,  they 
conveyed  to  appellants  only  the  title  which 
they  then  possessed,  which  title  was  coupled 
with  a  primary  liability  to  pay  the  liens  on 
the  whole  lot"     In  Clowes  v.  Dickenson,  5 
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Johns.  Ch.  235,  wblch  Is  dted  In  Sldener  t. 
White,  46  Ind.  588,  and  which  is  a  leading 
case  upon  the  doctrine  now  under  examina- 
tion, it  will  be  observed  in  the  statement  of 
the  facts  that  the  plaintiff,  the  first  purchaser 
of  one  of  the  two  Incumbered  lots,  received 
from  his  grantor  a  deed  of  conveyance  in  fee, 
with  covenant  of  warranty.  In  Sldener  v. 
"White,  supra,  the  doctrine  was  applied  In  aid 
of  a  purchaser  of  personal  property  subject  to 
the  lien  of  an  execution,  the  seller,  the  execu- 
tion defendant,  having  other  property,  real  and 
personal,  out  of  which  the  execution  might  be 
made  in  full,  without  the  sale  by  the  sherlfiC 
of  the  property  so  sold  by  the  execution  de- 
fendant In  Bank  v.  Black,  129  Ind.  595,  29 
N.  E.  396,  Hens  for  wages  due  employto  of  a 
corporation,  which  covered  all  Its  property, 
were  enforced.  A  certain  contract  for  the 
delivery  of  scrap  Iron,  which  was  held  to  be 
property  of  the  corporation,  and  which  had 
been  sold  and  assigned  by  the  corporation, 
being  the  last  property  transferred  by  It, 
was  held  to  be  subject  to  the  payment  of  the 
liens  of  the  employes  before  resort  to  prop- 
erty transferred  by  the  corporation  at  an 
earlier  date.  It  was  said  that  all  who  ac- 
quired title  to  the  property  of  the  corpora- 
tion, or  liens  upon  it,  acquired  such  title  or 
liens  subject  to  the  prior  and  superior  liens 
of  those  to  whom  wages  were  due,  and  that, 
for  the  payment  of  such  superior  liens,  the 
property  last  owned  by  the  corporation 
should  be  first  exhausted,  etc.  The  sale  of  a 
chattel  In  possession  of  the  seller  carries 
with  it  an  Implied  warranty  of  title.  Mar- 
shall V.  Duke,  51  Ind.  62;  Bash  v.  Young,  2 
Ind.  App.  299,  28  N.  E.  344;  Thurston  t. 
Spratt,  52  Me.  202. 

The  warranty  of  title  will  be  implied,  what- 
ever may  be  the  character  of  the  personal 
property  which  is  offered  for  sale.  The  doc- 
trine extends  not  only  to  all  kinds  of  goods, 
but  also  to  all  kinds  of  Incorporeal  person- 
alty, such  as  choses  in  action,  both  negotia- 
ble and  nonnegotiable  notes,  bonds,  and  open 
accounts,  corporate  stock,  and  patent  rights. 
See  Tied.  Sales,  {  185.  "The  warranty  of 
title  amounts  to  an  assurance  that  the  seller 
has  a  free  and  perfect  title.  Hence  the  war- 
ranty Is  broken  by  the  enforcement,  if  not 
by  the  mere  existence,  of  prior  Incumbrances, 
mortgages,  pledges,  or  liens."  Tied.  Sales, 
{  186,  and  cases  there  cited;  Close  v.  Cross- 
land,  47  Minn.  600,  50  N.  W.  694;  Hunt  v. 
Sackett,  31  Mich.  IS. 

The  character  of  the  conveyance  from  the 
Judgment  defendant,  Castor,  to  the  appel- 
lee, not  being  sliown,  we  cannot  hold  the  ap- 
pellee's answer  sufficient  That  defect  in  the 
pleading  renders  It  Insufiiclent  on  demurrer, 
and  we  need  not  and  do  not  decide  the  ques- 
tion as  to  What  would  be  the  rights  of  the 
parties,  under  the  situation  which  has  ac- 
crued as  shown  by  the  pleadings,  upon  an 
additional  showing  of  a  conveyance  to  the  ap- 
pellee of  some  supposable  particular  charac- 
ter.  The  Judgment  is  reversed,  with  Instruc- 


tion to  sustain  the  demurrer  to  the  second 

paragraph  of  answer. 

WILEY  and  COMSTOOK,  JJ.,  took  no  part 

In  this  cause. 

(1T7  III.  S06) 

HEALBY  et  al.  v.  PEOPLE. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Criminal  Law— Tbiai, — Delat— Rioht  to  a  Dis- 
OHAROE — JuKY  Commission BK8'  Act — Cojtstbuc- 
Tiox— Pkeslmptios— Selkctiok  of  Jurt — Hom- 

OIDB— InSTRUCTIOSS. 

1.  Where  the  trial  of  an  accused  was  post- 
poned under  an  agreement  of  all  parties,  the 
delay  thus  occasioned  happened  "on  the  ap- 
plication of  the  prisoner,"  within  1  Starr  &  C. 
Ann.  St  1896,  c.  38,  par.  623,  f  18,  providing 
for  his  dlschar^,  if  he  is  not  tried  at  a  term 
of  court  befrinmng  within  fonr  months  from  his 
commitment,  "unless  the  delay  shall  happen  on 
the  application  of  the  prisoner." 

2.  Jury  Commissioners'  Act  June  9.  1897,  (  2, 
provides  for  the  preparation  in  certain  counties 
by  commissioners  of  a  list  of  electors  possessing 
the  necessary  legal  qualifications  for  jury  duty, 
but  does  not  expressly  declare  what  shall  be 
necessary  to  qualify  a  jnry.  Beld,  that  the 
"necessary  legal  qualifications  (or  jnry  duty" 
relate  to  the  qualifications  prescribed    by   the 

feneral  act  in  relation  to  jurors  (Act  Feb.  11, 
874,  «  2). 

3.  Where  there  is  nothing  to  show  the  con- 
trary, it  will  be  presumed  that  Jury  Oommis- 
sioners'  Act  June  9,  1897,  providing  in  certain 
counties  a  particular  mode  of  securing  juries, 
from  lists  prepared  by  commissioners  appointed 
for  that  purpose,  was  in  actual  operation  July 
12,  1897,  since  the  act  became  effective  July  1, 
1897. 

4:  Since  Jury  Commissioners'  Act  J'une  9. 
1897,  provides  in  certain  counties  a  particular 
mode  of  securing  juries  from  lists  prepared  by 
commissioners  appointed  fur  that  purpose,  it 
excludes  in  those  counties  the  operation  of  any 
other  mode. 

5.  Where  a  jury  were  selected  by  a  special 
bailiff  appointed  by  the  court  over  defendant's 
objection,  instead  of  being  selected,  as  they 
should  have  been,  from  a  list  prepared  by  jury 
commissioners  under  Act  June  9,  1897,  it  is 
reversible  er*or. 

6.  In  a  prosecution  for  mnrder,  against  police 
officers,  for  unnecessarily  shooting  deceased 
with  38-caliber  cartridge  revolvers  wbiie  en- 
deavoring to  apprehend  him,  they  defended  on 
the  ground  that  deceased  was  shot  by  an  un- 
known person,  who  was  engaged  in  a  fight 
with  him,  and  who  ran  away  on  the  attempted 
arrest,,  and  that  the  l>all  taken  from  the  body 
was  smaller  in  size  than  that  fired  from  their 
revolvers,  and  had  not  been  in  a  cartridge. 
The  court  instructed  that  there  was  in  evi- 
dence a  leaden  bullet  said  to  have  caused  the 
death  of  deceased,  and  that  the  jury,  in  decid- 
ing whether  it  was  shot  from  a  38-caliber  re- 
volver in  the  hand  of  one  of  the  defendants, 
should  consider  the  testimony  of  experts,  and 
might  consider  the  bullet's  appearance,  or  the 
absence  from  it  of  any  distinguishing  mark,  if 
there  be  such  absence,  and  the  fact  that  it  was 
shown  to  the  experts,  and  produced  before  the 
jury,  separated  from  the  cartridge  shell,  and 
that  such  shell  was  hot  shown  to  any  of  the 
experts,  or  produced  before  the  jury.  HcM, 
that  the  instruction  was  objectionable,  because 
asRuming  that  the  ball  was  contained  in  a  cart- 
ridge shell. 

7.  The  instruction  was  also  objectionable  be- 
cause it  selected  particular  alleged  features  of 
the  testimony,  InconciuaiTe  and  merely  eviden- 
tiary, so  as  to  impress  the  jury  with  the  belief 
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that   the    court    attached   special   significance 
thereto. 

8.  The  instruction  was  also  objectionable  be- 
canse  argumentative. 

Error  to  criminal  court,  Cook  county;  Ab- 
ner  Smith,  Judge. 

Mlcluiel  J.  Healey  and  another  were  convict- 
ed of  manslaughter,  and  they  bring  error.  Re- 
versed. 

John  C.  King,  Geo.  W.  Brown,  and  J.  E. 
Ingram,  for  plaintiffs  in  error.  E.  G.  Alcin, 
Atty.  Gen.  (Cliarles  S.  Deneen,  State's  Atty., 
Harry  Olson,  Asst.  State's  Atty.,  and  Haynle 
B.  Pearson,  Asst.  State's  Atty.,  of  counsel), 
for  the  People. 

B0G6S,  J.  At  the  July  term,  1807,  of  the 
criminal  court  of  Cook  county,  the  plaintiffs 
In  error  were  convicted  of  the  crime  of  man- 
slaughter. This  is  a  writ  of  error  sued  out  to 
review  the  Judgment  of  conviction. 

On  the  12th  day  of  July,  1897,  the  plaintiff 
In  error  Moran  presented  a  petition  to  the  said 
criminal  conrt  of  said  Cook  county,  setting 
forth  that  in  default  of  bail  he  was  then  con- 
fined In  the  common  Jail  of  said  county  to  an- 
swer said  charge;  that  he  had  been  so  con- 
fined In  such  Jail  continuously  from  and  in- 
cluding the  17th  day  of  Februaty,  1897;  that 
he  had  not  been  tried  at  any  term  of  court 
conmiencing  within  four  months  of  the  date 
of  his  commitment  to  the  said  Jail;  and  that 
the  delay  In  placing  him  upon  trial  for  said  al- 
leged criminal  offense  had  not  happened  upon 
the  application  of  the  petitioner.  The  petition 
waa  verified  by  the  afildavit  of  said  plaintiff  in 
error.  The  statute  upon  which  the  petition  Is 
based  Is  as  follows:  "Any  person  committed 
for  a  criminal  or  supposed  criminal  offense  and 
not  admitted  to  bail,  and  not  tried  at  some 
term  of  the  court  having  Jurisdiction  of  the  of- 
fense, commencing  within  four  months  of  the 
date  of  commitment,  *  *  •  siiall  be  set  at 
liberty  by  the  court,  unless  the  delay  shall 
happen  on  the  application  of  the  prisoner,  or 
imless  the  court  Is  satisfied  that  due  exertion 
has  been  made  to  procure  the  evidence  on  the 
part  of  the  people,  and  that  there  are  reasona- 
ble grounds  to  believe  that  such  evidence  may 
be  procured  at  the  next  term,  in  which  case  the 
court  may  continue  the  case  to  the  next  term." 
1  Starr  &  C.  Ann.  St  1896,  c.  88,  p.<ir.  623.  i 
18.  It  Is  assigned  as  for  error  that  the  court 
denied  the  prayer  of  the  petition.  The  statutes 
provide  that  a  term  of  the  criminal  court  of 
Cook  county  shall  be  begun  and  holden  on  the 
first  Monday  of  every  month.  Rev.  St.  p. 
334,  c.  37,  par.  53.  Four  terms  of  said  court, 
viz.  March,  April,  May,  ana  June,  had  inter- 
vened between  the  date  of  the  commitment  of 
the  plaintiff  in  error  Moran  to  the  common 
Jail,  and  the  July  term,  to  which  the  petition 
for  discharge  was  presented.  The  June  term, 
however,  "commenced  within  four  months  of 
the  date  of  commitment";  and  the  statute 
does  not  purport  to  affect  the  power  of  the 
court  to  detain  and  try  the  plaintiff  In  error  at 
any  time  during  that  term,  though  beyond  the 


said  period  of  foui  months.  It  appears  from 
the  record  that  the  cause  against  Moran  and 
his  co-defendant  was  set  for  hearing  on  the 
28th  day  of  June,  1897,  being  one  of  the  Ju- 
dicial days  of  said  June  term,  during  which 
it  was  lawful  to  detain  and  try  him,  and  that 
on  that  day  the  cause  was,  by  consent  of  all 
the  parties  thereto,  ^nd  without  objection  on 
the  part  of  any  one,  reset,  by  agreement,  to 
be  tried  on  the  6th  day  of  July,  1897.  The 
statute,  the  benefit  of  which  plaintiff  in  error 
invokes,  is  not  operative,  if  "the  delay  shall 
happen  on  the  application  of  the  prisoner." 
All  the  parties  to  the  cause  consented  that  the 
case  should  not  be  heard  on  the  28th  day  of 
June,  and  agreed  that  the  trial  should  be  post- 
poned, and  the  cause  reset  for  trial  on  the 
6tb  day  of  July.  An  order  of  the  court  was, 
however,  necessary  to  make  the  agreement 
effective.  In  order  to  secure,  the  approval  of 
the  court,  the  agreement  and  desire  of  the 
parties  must  have  been  in  some  manner  mani- 
fested to  the  court;  that  is,  the  court  must 
have  been  applied  to,  to  sanction  the  postpone- 
ment and  resetting  of  the  case.  Delay  thus 
occasioned  must  be  deemed  to  have  "happened 
on  the  application"  of  each  and  all  of  the  par- 
ties to  the  proceeding.  On  the  eth  day  of  July 
the  cause  was  again  continued,  by  agreement 
of  all  the  parties,  to  July  12,  1897,  and  reset 
for  trial  on  the  last-named  day.  On  the  12th 
day  of  July  the  plaintiff  in  error  filed  the  peti- 
tion for  an  order  setting  him  at  liberty.  The 
prayer  of  the  petition  was  properly  denied. 

On  the  12th  day  of  July,  being  one  of  the 
Judicial  days  of  the  July  term  of  said  court, 
a  challenge  was  presented  to  the  array  or 
regular  panel  of  petit  Jurors,  and  such  chal- 
lenge was  sustained.  The  court  thereuiKtn, 
upon  Its  own  motion,  over  the  protest,  ob- 
jection, and  exception  of  both  the  plaintiffs 
In  error,  ordered  that  a  special  venire  issue, 
commanding  that  100  good  and  lawful  men 
be  summoned  from  the  body  of  the  county 
of  Cook  to  serve  as  petit  Jurors  on  the  trial 
of  the  cause;  and  on  the  motion  of  the 
state's  attorney,  over  the  objection  of  the 
plaintiffs  in  error,  the  court  appointed  one 
Frank  G.  Jackson  a  special  bailiff  to  serve 
the  venire,  to  which  the  plaintiffs  in  error 
also  excepted.  The  venire  was  made  re- 
turnable on  the  14th  day  of  the  same  month, 
on  which  day  it  was  returned  as  having 
been  duly  executed.  Counsel  for  plaintiffs 
in  error  entered  a  challenge  to  the  array  of 
Jurors  thus  summoned,  on  the  ground,  among 
others,  that  they  were  ordered,  selected,  and 
summoned  without  authority  of  law.  The 
challenge  was  overruled,  and  the  plaintiffs 
In  error  preserved  exceptions  to  such  ruling. 
The  parties  were  required  to  proceed  to  the 
selection  of  the  Jury  for  the  trial  of  the 
cause  out  of  the  persons  so  summoned  by 
said  special  bailiff  by  virtue  of  the  special 
venire,  to  all  of  which  the  plaintiffs  in  error 
objected  and  entered  exceptions.  A  Jury  not 
being  obtained  from  the  persons  in  attend- 
ance under  the  command  of  the  said  venire. 
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on  the  motion  of  the  state's  attorney  other 
Tenlres  were  ordered  to  be  issued,  and  were 
Issued,  commanding  that  other  designated 
numbers  of  persons  be  summoned  from  the 
body  of  the  county,  until,  In  all,  seven  ve- 
nires had  been  Issued  and  served.  Each  of 
these  venires  was  ordered  to  be  served  by 
the  said  special  bailiff,  Frank  6.  Jackson.  At 
all  stages  of  these  proceedings  to  procure  the 
Jury  by  summoning  persons  from  the  body 
of  the  county  by  the  said  special  bailiff,  act- 
ing under  the  authority  of  the  venires  Issued 
by  the  court,  the  plaintiffs  In  error  presented 
their  objections  to  the  court,  and  challenges 
to  the  array,  and,  such  objections  and  chal- 
lenges being  overruled,  preserved  exceptions 
thereto.  Plaintiffs  in  error  were  required  by 
the  court,  over  their  objections  and  excep- 
tions, to  proceed  with  the  selection  of  a  jury 
until  a  jury  was  obtained.  The  cause  was 
heard  by  the  Jury,  and  a  verdict  returned 
finding  plaintiffs  in  error  guilty  of  man- 
slaughter, and  fixing  their  punishment  at 
imprisonment  in  the  i)enitentiary  for  a  term 
of  four  years  each!  We  think  the  court 
erred  in  requiring  the  plaintiffs  in  error  to 
submit  their  case  to  a  panel  of  Jurors  to  be 
selected  from  the  persons  brought  into  the 
court  by  the  venires.  When  the  challenge  to 
the  regular  panel  of  jurors  was  sustained, 
and  the  panel  quashed,  the  necessity  still 
existed  for  the  attendance  of  a  jury,  to  the 
end  that  the  court  might  proceed  to  dispose 
of  the  causes  pending  on  the  docket  for  hear- 
ing. The  duty  and  power  of  a  court  of  gen- 
eral jurisdiction,  when  a  challenge  to  the 
array  or  regular  panel  has  been  sustained 
and  the  panel  discharged,  has  received  the 
attention  of  this  court  in  other  cases.  In 
Stone  V.  People,  2  Scam.  326,  It  was  de- 
clared that  the  court,  in  such  exigency,  pos- 
sessed ample  power  to  command  the  attend- 
ance of  the  requisite  number  of  Jurors  for 
the  trial  and  disposition  of  cases  remaining 
upon  the  docket  for  decision,  and  expressly 
stated  "that,  if  it  [the  power]  was  not  suffi- 
ciently .conferred  by  statute,  it  did  exist  at 
common  law."  In  Lincoln  v.  Stowell,  73  111. 
246,  we  said:  "Had  there  been  no  provision 
in  the  statute  for  obtaining  a  Jury,  when  at 
the  same  time  the  court  was  required  to  be 
held  until  the  business  was  disposed  of,  per- 
haps recourse  might  have  been  had  to  the 
common-law  power  of  the  court  for  the  pur- 
pose of  obtaining  a  jury,  as  was  done  in 
Stone  v.  People,  2  Scam.  326.  But  in  this 
case  no  such  difficulty  bad  arisen.  A  mode 
was  provided  by  the  statute  by  which  a  jury 
could  be  obtained."  It  is  thus  seen  that 
while  the  power  which,  under  the  doctrine 
of  the  common  law,  rested  Inherently  in 
courts  to  provide  juries  in  such  emergencies, 
is  recognized  as  still  existing  in  courts  of 
general  and  original  Jurisdiction  in  our  state, 
such  power  is  subordinate  to  that,  if  any, 
conferred  by  the  express  provisions  of  the 
enactments  of  the  general  assembly.  In  the 
absence  of  a  statutory  provision  clothing  the 


court  with  the  necessary  power,  the  inher- 
ent power  of  the  common  law  may  be  exer- 
cised; but.  If  a  statute  points  out  the  course 
to  be  pursued,  it  is  not  to  be  departed 
from.  The  importance  of  selecting  persons 
to  act  as  jurors  who  possess  the  requisite 
qualifications  to  enable  them  to  intelligently 
and  impartially  consider  and  determine  the 
civil  and  criminal  rights  and  interests  of  liti- 
gants, and  of  removing  it  from  the  power 
of  any  litigant  or  any  interest  to  participate 
in  any  way  in  the  selection  or  choosing  of 
persons  to  compose  the  panel  of  jurors,  has 
long  been  a  matter  of  general  public  con- 
cern, which  has  fonnd  expression  in  various 
enactments  of  the  general  assembly  framed 
for  the  purpose  of  avoiding  the  evils  of  for- 
mer prevailing  methods,  and  of  procuring 
for  this  important  public  service  only  such 
persons  as  were  fitted  to  discharge  it  intelli- 
gently and  without  the  Intervention  of  out- 
side influences,  or  any  character  of  prejudice 
or  bias.  This  being  true,  the  wisdom  of  the 
rule  adopted  by  this  court,  that  the  method 
of  selecting  jurors  which  prevailed  at  the 
common  law  should  only  be  resorted  to  in 
the  absence  of  statutory  directions  as  to  the 
course  to  be  pursued,  is  manifest  It  then 
must  be  determbied  whether  the  statute  in 
force  at  the  time  of  the  trial  of  this  cause 
invested  the  trial  court  with  power  to  pro- 
vide a  jury  for  the  trial  of  the  case,  and,  if 
such  power  was  conferred  by  statute,  wheth- 
er the  directions  of  the  statute  were  ob- 
served by  the  court 

Counsel  for  the  people  contend  that  the 
Jury  in  the  case  at  hand  was  summoned  In 
accordance  with  the  provisions  of  sections 
12  and  13  of  chapter  78,  entitled  ".lurors." 
2  Starr  &  C.  Ann.  St  pp.  2390,  2391.  Sec- 
tion 12,  referred  to,  directs  the  steps  to  be 
taken  in  order  to  secure  a  full  panel  of  Ju- 
rors at  the  opening  of  a  term,  and  provides 
that,  if  a  Jury  be  needed  for  the  trial  of  a 
cause  before  a  full  panel  has  been  obtained, 
the  court  shall  order  the  sheriff  to  summon 
from  the  bystanders  a  sufllclent  number  of 
persons  having  the  qualifications  of  jurors  to 
fill  the  panel.  Said  section  13  relates  to  the 
course  to  be  pursued  after  a  regular  panel 
has  been  secured,  but  has  been  exhausted  by 
challenges,  sickness  of  jurors,  or  otherwise, 
so  that  a  trial  panel  for  a  pending  trial  can- 
not be  obtained  from  the  regular  panel;  and 
the  provision  of  such  section  in  such  exi- 
gency Is  that  the  court  shall  direct  the  sheriff 
to  summon  a  sufficient  number  of  persons 
having  the  qualifications  of  jurors  to  fill  the 
regular  panel,  unless  one  of  the  parties  to 
the  cause  or  trial  shall  object  to  the  sheriff 
performing  such  duty,  and,  if  such  objection 
is  made,  the  court  may  appoint  a  special 
bailiff.  Counsel  for  the  plaintiffs  in  error 
insist  that  the  enactment  of  the  act  of  tbe 
general  assembly  entitled  "An  act  to  au- 
thorize Judges  of  courts  of  record  to  ai)- 
point  Jury  commissioners,"  etc.,  in  force  in 
said   Cook  county  on  the  1st  day  of  July, 
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1897,  expressly  provided  the  mode  for  the 
selection  of  the  Jury  In  the  present  case. 
They  further  contend  that  the  jury  was  not 
gammoned  as  authorized  by  said  sections  12 
and  13  of  chapter  78  aforesaid,  or  either  of 
them,  but  that,  against  their  obJectloDs  and 
over  their  protest,  the  court.  Instead  of  di- 
recting the  sheriff  to  execute  the  venire,  as 
Is  the  express  direction  of  each  of  said  sec- 
tions, appointed  and  authorized  a  special 
bailiff  to  perform  that  duty.  They  further 
urge  that  no  objection  was  made  to  the  sher- 
iff as  the  officer  to  serve  the  venire  by  either 
party  to  the  cause,  and  that  the  action  of 
the  court  In  appointing  a  special  bailiff  was 
In  direct  violation  of  the  provisions  of  both 
of  said  sections  12  and  13. 

The  flrst  section  of  the  act  entitled  "An  act 
to  authorize  Judges  of  courts  of  record  to  ap- 
{toint  Jury  commissioners,"  approved  June  9, 
1897,  and  in  force  July  1,  1807,  provides  that 
in  every  county  in  this  state  which  then  con- 
tained or  should  thereafter  contain  more  tlian 
one  hundred  thousand  inhabitants,  the  judges 
of  the  several  courts  of  record  in  such  coun- 
ty, or  a  majority  of  them,  should  choose  three 
competent  and  discreet  electors  to  serve  as  ju- 
ry commissioners;  that  said  commissioners  in 
such  counties  as  then  contained  the  required 
number  of  inhabitants  [^e  county  of  Cook 
being  one  of  such  counties]  should  be  chosen 
on  the  first  Monday  of  July,  1897.  Section  2 
of  the  act  provides  that  said  commissioners, 
uiwn  entering  uxran  the  duties  of  their  office, 
and  every  4  years  thereafter,  should  prepare 
a  list  of  all  electors  between  the  ages  of  21 
and  60  years  possessing  the  necessary  legal 
qualifications  for  jury  duly,  and  should  enter 
the  name  of  each  of  such  persons  in  a  boolc 
or  boolis  to  be  liept  for  that  purpose,  and 
should  enter  opposite  each  name  the  age,  occu- 
pation, and  residence  (giving  street  and  num- 
ber, if  any)  of  such  person,  whether  or  not  he 
was  a  householder  residing  with  his  family, 
and  whether  or  not  he  was  a  freeholder.  Sec- 
tion 3  of  the  act  authorized  the  commission- 
ers to  appoint  clerics  and  assistants,  and  in- 
vested the  commissioners  with  certain  powers, 
to  enable  them  to  obtain  certain  information 
that  might  be  necessary  to  the  discharge  of 
their  duties.  Section  4  of  the  act  is  as  fol- 
lows: "Sec.  4.  The  said  jury  commissioners 
siiall,  from  time  to  time,  select  from  said  jury 
list  the  requisite  number  of  names,  which 
Shan  each  be  written  on  a  separate  ticket, 
with  the  age,  place  of  residence  and  occupa- 
tion of  each,  if  known,  the  whole  to  be  put 
into  a  box  to  be  kept  for  that  purpose,  and  to 
be  known  as  the  jury  box.  In  like  manner 
they  shall  select  the  necessary  number  of 
names  from  said  jury  list,  which  names  shall 
each  be  written  on  a  separate  ticket,  with  the 
age,  place  of  residence  and  occupation  of  each. 
If  known,  and  put  the  whole  into  another  box 
to  be  kept  for  that  purpose,  and  known  as 
the  grand  jury  box.  The  jurors  so  selected 
shall,  as  near  as  may  be,  be  residents  of  dif- 
ferent parts  of  the  county,  and  of  different 


occupations;  and  one  or  more  of  the  judges 
of  said  court  shall  certify  to  the  derk  of  the 
court  the  number  of  jurors  required  at  each 
term.  The  said  clerk  shall  then  repair  to  the 
office  of  the  jury  commissioners,  and  in  the 
presence  of  at  least  two  of  said  commission- 
ers, and  also  in  the  presence  of  the  clerk  of 
said  commissioners,  if  there  be  one,  proceed 
to  draw  at  random  from  said  jury  box,  after 
the  same  shall  have  been  weU  shaken,  the  nec- 
essary number  of  names,  and  shall  certify 
the  same  to  the  sheriff,  to  be  by  him  summon- 
ed according  to  law.  If  more  jurors  are  need- 
ed during  said  term  the  court  shall  so  certify, 
and  they  shall  be  drawn  and  summoned  as 
above  provided  forthwith:  provided,  that  it 
shall  be  the  duty  of  said  jury  commissioners 
to  have  and  maintain  at  aU  times  in  said  jury 
box  not  less  than  fifteen  thousand  (15,000) 
names  and  in  said  grand  jury  box  not  less 
than  one  thousand  (1000)  names."  The  re- 
maining sections  of  the  act  relate  to  the  man- 
ner of  selecting  grand  juries,  and  to  the  com- 
pensation of  the  commissioners  and  their 
clerics  and  assistants. 

This  act  became  effective  as  law  In  O>ok 
county  on  the  1st  day  of  July,  1897,  but  under 
its  provisions  the  jury  commissioners  could 
not  be  named  and  authorized  to  act  until  the 
flrst  Monday  of  July,  being  the  first  day  of 
the  July  term  of  said  criminal  court  of  (3ook 
county.  But  we  need  not  follow  the  argument 
of  counsel  bearing  upon  the  question  whether 
it  was  practicable  to  secure  a  legal  panel  of 
petit  jurors  by  virtue  of  the  enactment  to 
serve  at  the  opening  of  such  July  term,  for 
the  reason  that  the  question  presented  to  us 
is  whether  Its  provisions  were  effective  to  en- 
able the  court  to  secmre  a  jury  on  the  12tb 
day  of  July.  If  it  clothed  the  court  with  pow- 
er to  bring  Into  court  a  legal  panel  of  jurors 
to  meet  the  exigency  which  existed  because 
of  the  discharge  of  the  regular  panel,  then  the 
court  should  have  secured  a  jury  In  accord- 
ance with  its  provisions.  Section  2  of  the  act 
provides  for  the  preparation  by  the  commis- 
sioners of  a  list  of  all  electors  in  the  county 
between  the  ages  of  21  and  60,  and  possessing 
the  necessary  legal  qualifications  for  jiury  du- 
ty, and  directs  that  such  list  shall  also  contain 
certain  other  Information  as  to  residence,  etc., 
of  electors.  The  act  does  not  expressly  de- 
clare what  shall  be  necessary  to '  qualify  an 
elector  for  jury  duty,  but  that  such  electors 
shall  possess  the  necessary  legal  qualifications. 
Section  2  of  the  act  concerning  jurors,  in  force 
February  11,  1874,  declares  the  qualifications 
of  Jurors;  and  it  must  be  assumed  that  the 
words  "necessary  legal  qualifications  for  jury 
duty,"  in  section  2  of  the  jury  commissioners' 
act,  relate  to  the  qualifications  prescribed  by 
said  section  2  of  the  general  act  on  jurors. 
Section  4  of  the  jury  commissioners*  act,  which 
we  have  hereinbefore  set  out  in  full,  contains 
all  that  is  found  in  the  act  with  reference  to 
the  matter  of  selecting  names  from  the  list 
to  compose  the  regular  panel  of  jurors  at  each 
term  of  the  different  courts  In  the  counties 
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wbere  the  law  Is  In  force,  and  of  sdectlng 
others  Jurors,  If  others  are  needed,  at  any 
time  during  the  continuation  of  a  term.  It 
provides  that  the  commissioners  shall  select 
the  necessary  number  of  names  from  said 
Jury  Ust,  which  names  shall  be  written  on  a 
separate  ticket,  with  the  age,  place  of  resi- 
dence, and  occupation,  if  known,  and  shall  put 
such  tickets  hi  a  box  to  be  kept  for  that  pur- 
pose, called  the  "Jury  box";  that  the  Judges 
of  the  courts  in  the  county  shall  certify  to  the 
derk  of  the  court  the  number  of  Jurors  re- 
quired at  each  term;  and  that  the  clerk  shall 
repair  to  the  office  of  the  Jury  commissioners, 
and  in  the  presence  of  at  least  two  of  the  com- 
missioners, and  of  the  clerk  of  the  commis- 
sioners. If  there  be  one,  shall  draw  at  random 
from  the  said  Jury  box,  after  the  tickets  shall 
have  been  well  shaken,  the  necessary  number 
of  names.  Said  section  also  directs  tiie  course 
to  be  pursued  If  It  shall  be  found  necessary 
to  procure  other  Jurors  during  the  term  of 
court  The  provision  of  the  section  In  this' 
respect  is  as  follows:  "If  more  Jurors  are 
needed  during  the  term  the  court  shall  so  cer- 
tify, and  they  shall  be  drawn  and  summoned 
as  above  provided  forthwith."  When  the  en- 
actment is  carefully  considered.  It  will  be  ob- 
served the  chief  design  is  to  accomplish  two 
purposes:  First,  to  place  upon  the  list  of 
those  who  may  be  chosen  and  summoned  to 
serve  as  Jurors  the  names  of  those  electors, 
and  of  those  only,  who  should  possess  the 
qualifications  which  the  lawmaking  power 
deemed  necessary  and  requisite  to  the  proper 
discharge  of  the  duties  of  a  Juror;  and,  sec- 
ond, to  so  control  the  selection  from  such  list 
of  the  persons  who  should  be  summoned  to 
render  Jury  service  that  no  Interested  person 
and  no  interest  could  In  any  manner  partici- 
pate In  such  selection,— the  ultimate  design 
being  to  secure  for  the  trial  of  causes  qualified 
and  impartial  Jurors,  not  only  on  the  regular 
panel,  but  In  the  trial  of  each  particular  cause. 
In  People  v.  Onahan,  170  lU.  449,  48  N.  E. 
1003,  we  held  the  enactment  a  valid  law. 
When  the  regular  panel  was  quashed  this  law 
was  in  fun  force,  and  we  find  nothing  In  the 
record  to  Indicate  that  it  was  not  in  actual 
operation.  We  cannot  assume  it  was  not,  for 
that  would  be  to  presume  that  those  upon 
whom  the  law  Imposed  duties  and  conferred 
authority  had  Ignored  Its  provisions,  and  re- 
fused to  discharge  official  acts  which  it  direct- 
ed and  authorized  them  to  perform.  This  be- 
ing tme,  the  duty  of  the  trial  Judge  when  the 
regular  panel  of  the  Jury  was  quashed  was,  it 
seems  to  us,  clear.  He  should  have  certified, 
as  authorized  to  do  by  the  fourth  section  of 
the  act,  that  "more  Jurors  were  needed"  In  his 
court,  and  upon  that  certificate  the  necessary 
names  should  have  been  drawn  from  the  Jury 
box  In  accordance  with  the  directions  of  the 
said  section. 

The  insistence  that  the  course  pursued  by 
the  court  to  bring  a  Jury  Into  court  for  the 
purpose  of  trying  the  cause  is  authorized  by 
sections  12  and  13  of  chapter  78,  entitled  "Ju- 


rors," hereinbefore  set  out,  cannot  be  accepted. 
Neither  of  those  sections  authorizes  the  court 
to  clothe  a  special  bailiff  with  power  to  select 
and  summon  persons  into  court,  to  be  tendered 
to  litigants  as  Jurors,  unless  one  or  the  other 
of  the  parties  to  the  cause  objects  to  the  exer- 
cise of  such  power  by  the  sheriff.  In  this  case 
no  objection  was  made  to  the  sheriff,  and  the 
contingency  upon  which  the  sections  in  ques- 
tion authorized  the  appointment  of  a  special 
bailiff  did  not  occur. 

It  is  urged  by  counsel  for  the  i)eople  that 
the  venires  were  directed,  hi  the  osoal  man- 
ner, "To  the  Sheriff  of  Said  County,"  and  were 
returned  by  Jackson  as  deputy  sheriff.  We 
find  In  the  record  an  order  made  by  the  court 
with  reference  to  who  should  have  power  to- 
serve  the  venires,  and  in  what  capacity  such 
person  should  act  The  order  is  as  follows: 
"On  motion  of  Charles  S.  Deneen,  state's  at- 
torney, it  Is  ordered  by  the  court  that  Frank 
G.  Jackson  be  appointed  special  bailiff  to  serve 
special  venires  to  this  cause."  "The  court,  of 
its  own  motion,  doth  order  that  a  special  venire 
Issue  out  of  this  court,  commanding  Special 
Bailiff  Frank  G.  Jackson  to  summon  one  hun- 
dred good  and  lawful  men  from  the  body  of 
Cook  county  to  serve  as  petit  Jurors,  returnable 
at  ten  o'clock  Wednesday  morning."  It  is  true 
that,  notwithstanding  the  express  order  of  the 
court,  "a  special  venire  issue  out  of  this  court, 
commanding  Special  Bailiff  Frank  G.  Jackson 
to  summon  one  hundred  good  and  lawful  men," 
etc.,  the  clerk  used  a  printed  form  of  venire 
intended  to  be  used  when  the  sheriff  should 
be  directed  to  summon  a  special  Jury,  and  al- 
so true  that  in  making  the  return  upon  the 
same  the  special  bailiff,  Jackson,  used  the 
printed  form  of  return  thereon,  and  wrote  his 
name  on  a  blank  at  the  end  of  which  the  word 
"Deputy"  is  prhited;  but  the  name  of  the  sher- 
iff does  not  appear  In  any  way  upon  the  venires 
or  the  return  thereof,  and  there  is  nothing  In 
the  record  In  any  way  to  indicate  that  Jack- 
son was  deputy  to  the  sheriff.  There  Is  no 
room  for  an  argument  that  the  Jurors  were 
selected  and  summoned  by  the  sheriff  acting 
by  his  deputy.  Aside  from  this,  the  Jury  com- 
missioners' act  was  in  force,  and  was  the  later 
enactment;  and  if  said  sections  12  and  13  did. 
as  counsel  for  the  state  argue,  direct  a  different 
mode  or  course  than  that  provided  by  the  Jury 
commissioners'  act,  the  latter,  being  the  later 
act  must  prevalL  It  provided  a.  legal,  conven- 
ient, and  sufficient  mode  of  securing  a  Jury, 
and,  it  Is  perfectly  clear,  excluded  the  operation 
of  any  other  mode,  either  common-law  or  stat- 
utory. 

It,  then,  being  clear  that  the  Jury  was  not 
selected  and  summoned  as  the  statute  conton- 
plated  and  directed,  the  question  whether  the 
refusal  of  the  court  to  sustain  the  motion  of 
the  plaintiffs  in  error  to  quash  the  array  was 
an  error  reversible  in  character  is  presented 
for  determination.  It  seems  that  In  general, 
the  provisions  of  statutes  in  the  respect  of  the 
mode  of  the  preparation  of  Jury  lists  and  of 
obtaining  Jurors  are  directory;  that  a  substan- 
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tlal  compliance  with  tbe  requirements  of  the 
statute  1b  sufficient,  and  a  mere  Irregularity  In 
the  drawing  of  Jurors  does  not  Invalidate  the 
panel,  unless  fraud  has  been  practiced,  or 
some  great  wrong  done.  12  Am.  &  Eng.  Enc. 
Law,  328,  330,  332-334.  In  many  jurisdic- 
tions the  rule  has  been  established  that  In 
criminal  cases  a  strict  accordance  with  the 
statute  and  its  provisions  is  required,  and  that 
the  mode  and  manner  of  drawing  the  array  of 
Jurors  prescribed  by  the  law  must  be  pursued 
in  the  administration  of  the  criminal  law.  Id. 
333,  334.  But  this  principle  of  law  has  not 
met  with  full  approval  In  this  court  In  Mur- 
phy V.  People,  37  111,  447,  on  the  trial  of  an 
indictment  for  murder,  a  panel  of  Jurors  was 
chosen  for  the  third  week  of  the  term,  and  the 
venire  so  Issued,  but  was  afterwards  changed, 
without  authority,  requiring  the  attendance  on 
the  second  week;  and  the  Jurors  so  attended 
accordingly,  and  also  on  the  third  week.  The 
trial  commenced  during  the  third  week,  and 
this  was  regarded  as  a  mere  irregularity,  and 
not  BOfflcient  to  demand  a  reversal.  In  Wil- 
helm  V.  People,  72  111.  468,  which  was  a  crim- 
inal proceeding,  it  was  held  that  the  challenge 
to  the  array  was  based  upon  a  mere  Irregu- 
larity In  drawing  the  Jury,  and,  as  it  was  not 
shown  that  any  positive  injury  was.  done  to 
the  accused,  it  was  not  error  to  refuse  to  sus- 
tain the  challenga  In  Mapes  v.  People,  69  HI. 
523,  In  which  the  plaintiff  in  error  was  charged 
wlfli  a  misdemeanor,  the  ground  of  the  chal- 
lenge to  the  array  of  Jurors  was  that  the  du- 
ties in  connection  with  the  drawing  of  the 
Jury,  which  the  law  required  should  be  dis- 
charged by  the  county  clerk,  were  not  In  fact 
performed  by  the  legal  Incumbrait  of  that  of- 
fice, but  by  one  Benjamin  F.  Lee.  It  appear- 
ed that  by  an  act  of  the  general  assembly  the 
duties  of  tiie  office  of  connty  clerk  of  Winne- 
bago county,  wherein  said  prosecution  was 
pending,  devolved  upon  two  persons  or  clerks, 
one  of  whom,  who  was  charged  with  certain 
of  such  duties,  was  to  be  appointed  by  the 
board  of  supervisors  of  that  county,  and  the 
other  held  his  office  by  virtue  of  an  election, 
as  other  county  clerks.  Both  of  these  officials 
were  present  at  the  drawing  from  the  box  of 
the  names  of  persons  to  compose  the  Jury,  and 
took  part  therein;  but  It  appeared  that  the 
clerk  upon  whom  devolved  the  duties  of  shak- 
ing the  box  and  drawing  the  tickets  therefrom 
did  not  perform  those  acts,  but  that  the  box 
was  shaken  and  the  tickets  drawn  by  the  oth- 
er clerk.  In  all  other  respects  the  require- 
ments of  the  statute  were  observed,  and  it 
was  rnled  that  there  was  no  misconduct  in 
the  preparation  of  the  lists,  and  no  tmfair- 
ness  In  the  drawing  of  the  tickets  from  the 
box,  and  that  the  error  was  too  trivial  and 
slight  to  constitute  a  ground  of  challenge  to 
the  array,  or  a  reversal  of  the  judgment.  In 
Slebert  v.  People,  143  lU.  571,  32  N.  B.  431, 
in  which  the  plaintiff  In  error  was  charged 
with  murder,  the  trial  court  ordered  the  clerk 
of  the  court  to  draw  the  names  of  additional 
persona  from  the  Jury  box,  the  regular  panel 


being  exhausted,  when.  In  the  emergency  pre- 
sented, the  statute  provided  that  the  court 
should  direct  the  sheriff  to  summon  from  the 
body  of  the  county  a  sufficient  number  of  per- 
sons to  fill  the  panel.  This  action  of  the  trial 
court  was  declared  but  a  mere  irregularity, 
and,  as  the  record  failed  to  show  that  the 
rights  of  the  defendant  were  impaired,  or  his 
cause  prejudiced,  it  was  ruled  that  the  irreg- 
ularity was  not  sufficient  to  demand  a  reversal 
of  Judgment  of  conviction.  The  rule  which 
is  to  be  drawn  from  a  consideration  of  these 
cases  from  our  own  state  Is  that  slight  and 
trivial  departures  from  the  directions  of  the 
statute  with  rdatlon  to  the  mode  of  obtaining 
the  jury,  and  which  do  not  appear  to  have 
prejudiced  the  right  of  a  defendant  In  a  crim- 
inal case,  will  not  be  deemed  error  of  reversi- 
ble character.  An  act  required  by  the  statute 
to  be  done  Is  not  deemed  indispensable,  if  it 
is  but  In  the  nature  of  a  direction  as  to  the 
course  of  the  proceedings  adopted  by  the  legis- 
lature to  be  pursued  in  order  to  accomplish  the 
ultimate  object  of  the  enactment;  and  the  - 
omission  of  such  an  act,  or  the  defective  ex- 
ecution thereof,  will  not  work  reversal  of  the 
verdict  of  the  Jury,  unless  it  should  appear 
that  the  cause  of  the  defeated  suitor  or  defend- 
ant in  a  criminal  case  has  been  prejudiced  by 
the  failure  to  observe  the  statute  in  its  strict- 
ness. The  right  of  a  defendant  in  a  criminal 
case  to  a  hearing  in  accordance  with  the  law 
of  the  land  Is  not,  however,  to  be  infringed 
by  judicial  construction;  and  within  this  right 
is  included  the  right  to  have  his  cause  submit- 
ted to  and  decided  by  a  jury  which  had  been 
selected  in  substantial  accordance  with  the  re- 
quirements of  the  statute.  In  the  case  at 
bar  the  objection  is  not  that  some  step  provid- 
ed by  the  statute  to  be  taken  in  the  course  of 
the  proceedings  marked  out  by  the  statute  for 
procuring  legal  Jurors  has  been  omitted,  or 
some  direction  thereof  not  observed,  but  that 
the  entire  statute,  and  every  requirement  and 
provision  of  it,  has  been  omitted,  and  the  jury 
selected  in  a  manner  which  it  was  the  especial 
purpose  and  design  of  the  statute  to  supersede. 
In  criminal  cases  jurors  act  as  judges  of  the 
law  and  fact,  wherein  lies  the  greater  refison 
for,  and  importance  of,  the  rule  that  the  re- 
quirements of  a  statute  framed  for  the  pur- 
pose of  admitting  to  the  list  of  qualified  jurors 
only  such  persons  as  possess  the  qualifications 
required  by  law  In  order  to  legally  enter  on  the 
discharge  of  the  duties  of  Jurors  shall  be  sub- 
stantially observed  and  fulfilled.  The  statute 
which  was  in  operation  iii  Cook  county  at  the 
time  the  plaintiffs  in  error  were  tried  commit- 
ted the  duty  of  determining  who  of  the  electors 
of  the  county  should  be  deemed  qualified  to 
decide,  as  Jurors,  the  contentions  of  litigants, 
and  the  law  and  facts  upon  which  the  guilt  or 
innocence  of  persons  charged  with  crime 
should  be  determined,  to  three  commissioners, 
to  be  selected  by  the  judges  of  the  courts  of 
record  in  that  county  with  especial  view  to  their 
competency  and  discretion.  The  action  of  the 
court  In  the  case  at  bar  committed  this  duty 
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and  power  to  a  special  bailiff  of  the  court,  who, 
tf  such  action  Is  to  be  upheld,  waa  empowered 
to  select  such  persona  as  hla  Judgment,  con- 
venience, or  desire  might  dictate.  If  a  defend- 
ant upon  a  criminal  charge  may  be  forced,  over 
bis  protest  and  against  his  challenges,  to  sub- 
mit his  cause  to  such  Jurors  as  he  may  be  best 
able  to  select  out  of  the  number  so  chosen  by 
a  special  bailiff,  then  it  Is  undeniable  tliat  the 
precise  evils  which  the  Jury  commissioners' 
act  was  designed  to  remedy  may  be  legally  In- 
filcted  upon  him,  notfvithstanding  the  legisla- 
tive enactment  framed  for  the  especial  purpose 
of  securing  to  the  citizen  Immunity  therefrom. 
We  can  but  regard  the  action  of  the  trial  court 
as  a  substantial  violation  of  both  the  letter  and 
sphrlt  of  the  statutes,  and  as  altogether  with- 
out the  rule  that  mere  irregularity  In  the  mat- 
ter of  obtaining  a  Jury  will  not  constitute  such 
error  as  to  demand  a  reversal  of  a  Judgment 
of  conviction,  unless  it  can  be  seen  from  the 
record  that  such  action  prejudiced  the  cause 
of  the  defendant  To  hold  otherwise  would  be 
.to  nullify  tbe  statutes. 

Other  alleged  errors  are  assigned  and  argued, 
of  which  one  should  be  noticed.  The  case  for 
the  people  was  that  the  two  plaintUfs  in  error, 
who  were  policemen,  and  claimed  they  were 
endeavoring  to  apprehend  the  deceased,  In  so 
doing  each  fired  two  shots  at  him  from  their 
revolvers,  under  circumstances  which  did  not 
Justify  the  use  of  deadly  weapons  on  the  part 
of  the  officers  of  the  law,  and  that  the  de- 
ceased was  struck  and  killed  from  a  bullet 
fired  from  one  of  said  revolvers.  The  re- 
volvers made  use  of  by  tbe  plaintiffs  in  error 
were  cartridge  revolvers,  38  in  caliber.  One 
of  tbe  defenses  to  the  charge  was  that  the 
ball  or  bullet  which  was  exhibited  to  the 
Jury  as  having  been,  as  tbe  plaintiffs  in  error 
claimed,  taken  from  the  body  of  the  deceased, 
and  as  having  caused  bis  death,  was  smaller 
in  size  than  the  ball  or  bullet  fired  from  their 
revolvers;  that  the  deceased,  immediately 
before  they  attempted  to  arrest  him,  was  en- 
gaged in  a  fight  with  an  unknown  man,  who 
ran  away  from  the  place  of  the  difficulty, 
and  that  the  line  of  his  flight  was  such  that  he 
might  have  fired  the  shot  which  killed  tbe 
deceased  while  the  latter  was  fleeing  from 
the  officers;  and  that  there  was  evidence 
tending  to  show  that  shots  were  fired  other 
than  those  from  the  revolvers  of  the  plain- 
tiffs In  error.  Other  evidence  In  tbe  case 
tended  to  show  tbat  the  bullet  introduced  in 
evidence  was  only  a  part  of  tbe  original  bul- 
let, and  that  it  could  not  be  told  what  its  size 
was  when  discharged  from  the  revolver. 
The  revolvers  of  the  plataitiffs  In  error  were 
loaded  with  cartridges,  and  the  tendencies  of 
the  evidence  were,  pro  et  con,  as  to  whether 
the  ball  or  bullet  taken  from  the  body  of 
the  deceased  had  been  In  a  cartridge,  or  was 
a  bnllet  from  a  muzzle-loading  firearm.  Evi- 
dence, expert  and  otherwise,  was  produced 
on  behalf  of  the  respective  parties  bearing 
upon  the  question  whether  the  ball  or  bullet 
said  to  have  been  found  in  the  body  of  the 


deceased  was  or  not  a  ball  or  bullet  which 
came  from  tbe  revolver  of  one  or  the 
other  of  the  plahitiffs  In  error,  and  the  solu- 
tion of  that  Issue  of  fact  was  an  Important 
duty  devolving  upon  the  Jury.  At  the  re- 
quest of  tbe  people  tbe  court  gave  to  the 
Jury  the  following  instruction:  "The  court 
Instructs  the  Jury  that  in  this  case  has  been 
produced  in  evidence  a  leaden  bullet,  said  to 
have  caused  the  death  of  Swan  Nelson,  and 
to  have  been  found  in  his  body,  and  that,  in 
determining  whether  or  not  this  bullet  was 
shot  from  a  revolver  by  one  of  tbe  defend- 
ants, they  are  to  consider  all  the  evidence 
of  the  case,  and,  in  deciding  whether  or  not 
the  said  bullet  was  shot  from  a  38  revolver 
in  the  band  of  one  of  the  defendants,  they 
are  to  consider,  in  connection  with  all  tbe 
other  evidence  In  the  case,  the  testimony  of 
the  expert  witnesses;  and,  in  determtniog 
which  of  them  Is  correct  In  bis  statement  of 
opinion,  tbe  Jury  may  consider  the  appear- 
ance of  the  bullet,  the  absence  from  it  of  any 
distinguishing  mark,  if  there  be  such  al>- 
sence,  and  the  fact  that  It  was  shown  to  such 
witnesses,  and  produced  before  the  Jury, 
separated  from  tbe  shell  which  contained  it, 
and  that  such  shell  was  not  shown  to  any 
of  the  expert  witnesses,  nor  produced  before 
the  Jury."  This  Instruction  is  open  to  more 
than  one  objection.  It  assumes  that  the  ball 
or  bullet  had  been  contained  in  the  shell  of 
a  cartridge,  which  was  a  strongly-contested 
question  of  fact.  It  selects  particular  al- 
leged features  of  the  testimony,  not  con- 
clusive In  character,  but  merely  evidentiary, 
and  directs  the  special  attention  of  the  Jury 
thereto,  and  thereby  gives  such  parts  of  the 
testimony  undue  prominence,  the  effect  of 
which  Is  to  Impress  the  Jury  with  the  belief 
that  the  court  attaches  special  significance 
thereto.  It  la  argumentative  in  form,  struc- 
ture, and  effect.  Such  instructions  have  been 
frequently  condemned  by  this  court  For 
the  reason  that  the  Jury  was  not  legally 
drawn  and  impaneled,  as  herein  indicated, 
the  Judgment  must  be  reversed,  and  the  cause 
remanded.     Reversed  and  remanded. 


an  111.  JW) 

MILLER  et  al.  v.  WESTERN  COLLEGE  OF 

TOLEDO. 

(Supreme  Court  of  Illinois.    Dec.  21,  1888.) 

NoTis— Validity— Tmis  of  Patmbnt— CJosainERi- 

TioN— Wills—  G  ifts— Rkvocatios. 

1.  A  note  is  not  invalid  though  It  is  made 
payable  on  or  before  a  certain  date. 

2.  A  note  to  become  due  at  the  maker's  deatik 
is  not  invalid  on  account  of  the  uncertainty  of 
time  of  payment. 

3.  The  fact  that  a  note  Is  payable  on  the 
death  of  the  maker  does  not  constitute  it  a 
testamentary  paper  that  must  be  executed  ac- 
cording to  the  statute  of  wills. 

4.  A  note  that  is  a  gift  to  a  college  is  not  in- 
valid for  want  of  considerntion  after  the  col- 
lege has  erected  a  building  on  the  faith  of  it. 

5.  A  college  let  a  contract  to  erect  a  bulldinK 
and  l>egan  to  erect  it  with  the  expectation  tliat 
tbe  maker  of  a  note  that  was  a  gift  to  the  col- 
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lege  by  the  maker  would  advance  money  on 
the  note.  He  made  no  such  advances,  bnt  do- 
nated the  cost  of  the  building,  taking  back  cer- 
tificates which  secured  to  him  life  annuities. 
Beld,  that  the  note  was  not  invalid  for  want  of 
consideration. 

6.  A  gift  of  money  to  a  coUe^,  to  become  its 
property,  and  for  its  benefit,  is  not  revocable 
by  an  agreement  of  the  college  to  pay  the  donor 
a  certain  per  cent,  per  annum  on  the  sum  given 
dnring  his  life. 

Appeal  from  appellate  court.  Second  dis- 
trict. 

In  the  matter  of  the  estate  of  Mary  Beatty, 
deceased,  the  Western  College  of  Toledo  ob- 
tained a  Judgment  against  Jacob  Miller  and 
another,  executors,  and  they  appealed  to  the 
appellate  court,  which  affirmed  the  judgment 
(71  111.  App.  587),  and  they  again  appeal.  Af- 
firmed. 

Mary  Beatty  lived  in  her  lifetime  at  Dover, 
Bureau  county,  III.  She  died  testate  on  De- 
cember 7,  1893,  at  the  age  of  about  74  years. 
By  her  will  she  made  Jacob  Miller  and  Dari- 
us F.  ray  executors,  to  whom  letters  testa- 
mentary were  issued  on  January  5,  1894,  by 
the  county  court  of  Bureau  county,  where 
her  will  was  admitted  to  probate.  On  March 
20,  1894,  the  appellee  filed  a  claim  against  the 
estate  of  Mary  Beatty  In  said  county  court, 
which  claim  was  the  note  hereinafter  de- 
scribed. The  matter  of  the  claim  was  subse- 
quently taken  by  appeal  (o  the  circuit  court 
of  Bureau  county.  In  the  county  court  and 
in  the  circuit  court,  appellants,  as  executors 
of  the  estate  of  Mary  Beatty,  filed  the  certifi- 
cates hereinafter  described  as  a  set-oS 
against  the  claim  of  the  appdlee.  The  case 
was  tried  in  the  circuit  court  before  the  court 
and  a  Jury.  Testimony  was  taken,  and  in- 
structions were  given  by  the  court,  and  the 
trial  resulted  In  verdict  and  Judgment  for  the 
appellee  for  the  sum  of  $6,361  against  the  es- 
tate of  Mary  Beatty  to  be  paid  as  a  claim  of 
the  seventh  class.  An  appeal  was  taken 
from  this  Judgment  to  the  appellate  court, 
and  the  Judgment  has  been  there  affirmed. 
The  present  appeal  is  from  such  Judgment  of 
affirmance. 

The  note,  filed  as  a  claim  against  the  estate 
of  the  deceased,  Is  as  follows: 

"$7,000.00.  Dover,  lU.,  Dec.  9,  1887.  In 
consideration  of  a  desire  to  aid  the  cause  of 
Christian  education,  and  the  privilege  of  send- 
ing one  student  four  years  free  of  tuition,  I 
promise  to  pay  to  the  order  of  the  treasurer 
of  Western  College,  of  Toledo,  Iowa,  for  the 
erection  of  the  Ladies*  Boarding  Hall  of  said 
college,  on  or  before  the  first  day  of  Decem- 
ber, 1910,  the  sum  of  seven  thousand  dollars, 
without  Interest:  provided,  that  In  the  event 
of  my  death  before  the  maturity  of  this  note 
it  shall  become  then  due.  Mary  Beatty.  P. 
O.:  Dover.  County:  Bureau.  State:  111. 
Witness:  H.  H.  Maynard.  W.  M.  Beard- 
shear." 

The  certificates,  filed  by  the  appellants  as 
a  set-off  to  the  claim  of  appellee,  are  as  fol- 
lows, to  v.'lt: 
52  iN.E.— 28 


"In  consideration  of  the  agreement  on  the 
part  of  Western  College,  of  Toledo,  Iowa,  that 
it  will  keep  up  and  maintain  Its  college  and 
increase  its  facilities  for  a  Christian  educa- 
tion, and  in  further  consideration  of  the  pay- 
ment to  Mrs.  Mary  Beatty  of  one  hundred 
eighty-seven  and  »Vioo  dollars  each  and 
every  year  of  her  natural  life,  the  first  pay- 
ment to  be  made  one  year  from  the  date  here- 
of, the  said  Mrs.  Mary  Beatty  has  deposited 
with  the  said  Western  College  the  sum  of 
twenty-five  hundred  dollars  for  the  benefit 
of,  and  to  become  and  be  the  property  of, 
said  Western  College,  and  to  be  used  as  the 
board  of  trustees  or  executive  committee 
thereof  may  direct.  Witness  my  hand,  this 
6th  day  of  August,  1889. 
"$187.50.  li.  H.  Bufkin,  Treasurer." 

And  on  the  back  tliereof  appears  the  fol- 
lowing, to  wit: 

"We  hereby  guaranty  the  payment  of  the 
within  annuity.  L.  H.  Bufkin)  M.  S.  Dniry. 
"Aug.  6, 1890,  paid  one  year's  annuity. 
"Oct.  9,  1891,  paid  one  year's  annuity." 
"In  consideration  of  the  agreement  on  the 
part  of  Western  College,  of  Toledo,  Iowa, 
that  It  will  keep  up  and  maintain  Its  college 
and  increase  Its  facilities  for  a  Christian  edu- 
cation, and  In  further  consideration  of  the 
payment  to  Mrs.  Mary  Beatty  of  fifty-two 
and  ••/loo  dollars  each  and  every  year  of  her 
natural  life,  the  first  payment  to  be  made  one 
year  from  the  date  hereof,  the  said  Mrs. 
Mary  Beatty  has  deposited  with  the  said 
Western  College  the  sum  of  seven  hundred 
dollars  for  the  benefit  of.  and  to  become  and 
be  the  property  of,  said  Western  College,  and 
to  be  used  as  the  board  of  trustees  or  execu- 
tive committee  thereof  may  direct.  Witness 
my  hand,  this  4th  day  of  April.  1889. 
"$52.50.  L.  H.  Bufkin,  Treasurer." 

And  on  the  back  thereof  appears  as  follows: 
"We  guaranty  the  payment  of  the  withki 
annuity.    L.  H.  Bufkin.    M.  S.  Drury. 
"April  4,  1890,  paid  within  year's  annuity. 
"April  4,  1891,  paid  on  the  year's  annuity. 
Mary  Beatty. 
"April  15,  1892,  paid  one  year's  annuity." 
"In  consideration  of  the  agreement  on  the 
part  of  Western   College,   of  Toledo,   Iowa, 
that  It  will   keep   up  and   maintain   Its  col- 
lege and  Increase  Its  facilities  for  a  Christian 
education,  and  In  further  consideration  of  the 
payment  to  Mrs.  Mary  Beatty  of  two  hun- 
dred sixty-two  and  ^o/ioo  dollars  each  and 
every  year  of  her  natural  life,  the  first  pay- 
ment to  be   made  one  year  from   the   dat« 
hereof,  the  said  Mrs.  Mary  Beatty  has  de- 
posited with  the  said  Western  College  the 
sum  of  thirty-flve  hundred  dollars    for  the 
benefit  of,  and  to  become  and  be  the  prop- 
erty of,  said  Western  College,  and  to  be  used 
as  the  board  of  trustees  or  executive  commit- 
tee thereof  may  direct     Witness  my   hand, 
this  16th  day  of  November,  1888. 
"$3,500.00.  L.  H.  Bufkin,  Treasurer." 

And  on  the  back  thereof  appears  the  fol- 
lowing, to  wit: 
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"We  hereby  guaraiity  the  payment  of  the 
annuity  to  Mrs.  Maiy  Beatty  according  to  the 
terms  of  the  within  certificate.  L.  H.  Buf- 
kin.    M.  S.  Drury.    W.  M.  Beardshear. 

"Becelved  on  the  within,  f262.50,  Dec.  6, 

1889.  Mary  Beatty. 

"Received  on  the  within,  1262.00,  Dec.  6, 

1890.  Mary  Beatty. 

"Paid  on  the  within,  f262.50,  by  note  dat- 
ed Nov.  16,  1891." 

Appellants  also  introduced  as  a  part  of  their 
chain  of  set-off  a  note  for  $262.50  given  for 
one  of  the  installments  of  interest  or  annuity 
due  upon  the  certificate  for  $3,500,  which 
note  iB  as  follows,  to  wit: 
"$262.50.  Toledo,  Iowa.  Nov.  16,  1891. 

"One  year  after  date,  for  value  received,  I 
promise  to  pay  to  Mary  Beatty  or  order,  at 
Dover,  111.,  two  hundred  and  sixty-two  and 
*Vioo  dollars,  with  interest  thereon  at  eight 
per  cent  per  annum  from  date,  until  paid. 
'  "Western  College, 

"By  J.  S.  Mills,  Pres. 
"J.  S.  Mills. 
"M.  S.  Drury." 

The  appellee  is  a  college  located  at  Toledo, 
in  the  state  of  Iowa,  and  is  under  the  man- 
agement of  the  denomination  known  as  the 
United  Brethren  in  Christ.  Prior  to  Decem- 
ber, 1887,  the  college  had  commenced  the 
erection  of  a  building  to  be  known  as  the 
"Ladles'  Boarding  Hall"  of  the  college,  and 
tiad  expended  upon  the '  stone  foundation 
thereof  the  sum  of  $2,000,  donated  to  it  by  a 
man  in  Ohio,  named  Dodds.  In  December, 
1887,  representatives  of  the  college  appealed 
to  the  deceased,  Mary  Beatty,  at  her  home  in 
Dover,  111.,  for  a  donation  of  $10,000,  to 
complete  the  erection  of  said  hall,  she  being 
a  member  of  the  denomination  to  which  the 
college  belonged.  On  December  9,  1887,  she 
was  visited  by  H.  H.  Maynard,  a  soliciting 
agent  of  the  college,  and  W.  M.  Beardshear, 
president  of  the  college.  On  December  3, 
1887,  she  had  given  to  Maynard  $500  in  cash, 
a  note  for  $1,500,  payable  on  or  before  De- 
cember 3,  1890,  and  a  note  for  $5,000  of  Uke 
tenor  with  the  note  for  $7,000  above  set 
forth.  On  December  9,  1887,  she  destroyed 
the  $5,000  note,  and  gave  to  Maynard  and 
Beardshear  the  $7,000  note  above  described, 
and  also  a  short-time  note  for  $1,000.  The 
note  for  $1,500  and  the  $500  in  cash  were  al- 
lowed to  remain  in  their  hands.  The  two 
notes  for  $1,000  and  $1,500  were  paid  be- 
fore July  10,  1888,  making  $3,000  in  caah  re- 
ceived from  the  deceased  by  the  college  up 
to  the  latter  date.  Nothing  was  paid  by  the 
deceased  upon  the  note  for  $7,000  during  her 
lifetime.  But  she  paid  the  $6,700  named  in 
the  three  certificates  at  the  respective  dates 
thereof,  to  wit,  $3,500  November  16,  1888, 
$700  April  4,  1889,  and  $2,500  August  6,  1889. 
A  contract  was  let  for  the  construction  of  the 
building  upon  the  foundation  already  referred 
to  in  the  latter  part  of  July,  1888.  The  build- 
ing was  finished  and  dedicated  on  Septem- 
ber 4,  1889,  after  the  amounts  named  in  said 


certificates  had  been  paid  In  fulL  The  evi- 
dence showed  ttiat  nearly  all,  if  not  all,  of 
the  $6,700  mentioned  in  the  certificates  was 
used  In  the  construction  of  the  building. 
The  proof  also  shows  that  the  $3,000  paid 
before  July  10,  1888,  was  used  In  the  con- 
struction of  said  building. 

Scott  &  Davis  and  Geo.  S.  Skinner,  for  ap- 
pellanta    Owen  G.  Lovejoy,  for  appellee. 

MAGBUDEB,  J.  (after  stathig  the  facts). 
In  this  case,  the  appellants  claim  that  the 
note  for  $7,000  filed  as  a  claim  against  the 
estate  of  Mary  Beatty  was  without  considera- 
tion, and  was  a  mere  promise  to  make  a  do- 
nation or  gift  to  the  college  of  the  sum  evi- 
denced by  said  note  after  the  death  of  the 
donor,  and,  as  such,  was  testamentary  in  its 
nature,  and  in  violation  of  the  statute  of 
wills,  and  therefore  of  no  binding  force  or 
validity,  and  not  a  legal  claim  against  the 
estate  of  the  deceased.  Appellants  also  claim 
that  the  sum  of  $6,700  represented  by  the 
three  certificates  set  forth  In  the  statement 
preceding  this  opinion  was  only  deposited  con- 
ditionally with  appellee,  and  was  only  to  l)e- 
come  the  money  of  the  appellee  upon  the  per- 
formance of  the  conditions  set  forth  on  tlio 
face  of  the  instruments;  that  such  condi- 
tions are  conditions  precedent,  and  were  to 
be  performed  before  the  title  to  tne  money 
could  vest  in  the  appellee;  that,  when  iiaxy 
Beatty  died,. installments  of  money  were  due 
to  her  on  each  of  said  certificates,  payment 
of  which  had  been  demanded  of  the  appellee 
in  .the  lifetime  of  the  deceased,  and  had  been 
refused;  and  that  thereby  the  awellee  had 
forfeited  Its  right  to  retain  the  $6,700  depos- 
ited with  it  Appellants  also  insist  tliat  the 
sums  constituting  the  $6,700  were  not  com- 
plete and  executed  gifts,  and  that  the  title 
to  the  money  did  not  vest  In  the  appellee,  be- 
cause it  was  deposited  conditionally;  and 
that  therefore,  the  gift  was  not  complete  at 
the  death  of  Mary  Beatty,  and  was  revoked 
by  her  death.  On  the  other  hand,  the  appel- 
lee claims  that  the  note  for  $7,000  is  sup- 
ported by  a  good  and  sufficient  consideration; 
that  it  is  not  testamentary  in  character,  and 
is  a  valid  claim  against  the  estate;  also  that 
the  sums  of  money  amounting  to  $6,700,  and 
represented  by  the  certificates,  were  execut- 
ed gifts  of  such  money  to  appellee;  that  the 
title  thereto  vested  in  the  appellee  before  the 
donor's  death.  Appellee,  however,  admits  that 
the  note  for  $262.50,  with  interest  thereon, 
and  the  unpaid  installments  of  interest  or 
annuity  due  upon  the  certificates,  together 
with  Interest  thereon,  should  be  deducted 
from  the  face  of  the  note  for  $7,000  and  in- 
terest thereon  at  5  per  cent  from  the  death 
of  Mary  Beatty.  The  Judgment  rendered 
was  made  up  In  the  way  tlnis  Indicated.  The 
instructions  given  by  the  trial  court  for  the 
appellee  substantially  embodied  the  theory 
and  contention  of  the  appellee  as  thus  stated. 
The  instructions  asked  by  the  appellants  and 
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refused  by  tbe  trial  court  embodied  the  tbe< 
ory  and  contention  of  tbe  appellants  as  above 
set  forth.  We  deem  It  unnecessary  to  m^ke 
any  more  detailed  statement  of  the  proposi- 
tions embodied  In  the  Instmctlons  on  both 
sides. 

Several  objections  are  urged  against  the 
note  for  $7,000,  which  cannot  be  regarded  as 
tenable.  In  Dorsey  v.  Wolff,  142  Hi.  589,  82 
N.  R  495,  we  said  that,  in  general  terms,  a 
promissory  note  "may  be  defined  to  be  a 
written  promise  by  one  person  to  pay  to  an- 
other person  therein  named  or  order  a  fixed 
sum  of  money  at  all  events,  and  at  a  time 
specified  therein,  or  at  a  time-  which  must 
certainly  arrive."  Tbe  note  for  f7,000  sub- 
stantially  corresponds  with  this  definition. 
It  is  not  Invalid  l>ecau8e  made  payable  on  or 
before  the  1st  day  of  December,  1910.  In 
Dorsey  v.  Wolff,  supra,  we  said:  "A  note  Is 
none  the  less  negotiable  because  it  is  made 
payable  on  or  before  a  named  date."  The 
note  promises  to  pay  the  $7,000  "for  the  erec- 
tion of  the  Ladles'  Boarding  Hall  of  said  col- 
lege." This  language  would  seem  to  limit 
the  purpose  for  which  the  money  promised  to 
be  paid  is  to  be  used.  But  the  statement  In 
a  note  of  the  consideration  upon  which  it  is 
founded,  or  of  the  effect  to  be  given  to  the 
payment;  does  not  affect  its  negotiable  char- 
acter. 4  Am.  &  Eng.  Enc.  Iaw  (2d  Ed.)  p. 
89;  Treat  v.  Cooper,  22  Me.  20S;  Chesney  v. 
St  John,  4  Ont  App.  150;  PrestMi  v.  Whit- 
ney, 23  Mich.  260;  Martin's  Bx'x  v.  Lewis' 
Ex'r,  80  Grat  672;  EUett  v.  Brltton,  6  Tex. 
229.  The  fact  that  the  note  is  to  become 
due  In  the  event  of  the  death  of  the  maker 
thereof  does  not  make  it  Invalid.  In  the  re- 
cent case  of  Shaw  v.  Camp,  100  111.  425,  48 
N.  E.  608,  we  have  held  that  a  promissory 
note  may  be  made  payable  on  the  death  of  a 
certain  person,  or  at  a  fixed  time  thereafter, 
or  on  demand  after  such  death.  Where  a 
note  is  to  become  due  on  the  death  of  the 
maker,  It  becomes  due  upon  tbe  happening  of 
an  event  which  is  certain  to  occur,  and  there- 
fore there  is  no  such  uncertainty  in  the  time 
of  payment  as  makes  the  note  invalid.  A 
note  payable  "on  demand  after  my  decease" 
has  been  held  to  be  valid.  Bristol  v.  War- 
ner, 19  Oonn.  7.  A  note  payable  "one  day 
after  date  or  at  my  death"  has  been  held  val- 
id. Oonn  V.  Thornton,  46  Ala.  587;  1  Rand. 
Com.  Paper,  S  113-  The  mere  fact  that  a 
note  is  payable  upon  tbe  death  of  the  maker, 
or  at  a  certain  day  after  the  death  of  the 
maker,  does  not  make  it  a  testamentary  pa- 
per, nor  constitute  it  a  will  in  such  sense  as 
to  require  its  execution  in  accordance  with 
the  statute  of  wills.  It  is  an  obligation  to 
pay,  and,  being  delivered  to  the  payee  as  an 
evidence  of  debt,  and  being  made  payable  to 
order,  it  Is  a  promissory  note.  Bristol  v. 
Warner,  supra.  In  Price  v.  Jones,  105  Ind. 
543,  5  N.  E.  683,  it  was  insisted  that  a  note 
payable  one  day  after  the  death  of  the  maker 
was  invalid  as  being  an  attempt  to  make  a 
testamentary   disposition    of   property.   The 


court  there  said:  "There  Is  no  attempt  tJ 
make  a  testamentary  disposition  of  property, 
for  the  Instrument  contains  no  provisions  re- 
sembling those  of  a  wlU.  It  is  a  promise  to 
pay  money.  It  differs  from  an  ordinary 
promise  In  the  single  particular  that  It  fixes 
the  time  of  payment  at  a  period  subsequent 
to  tbe  promisor's  death.  It  is,  nevertheless,  a 
promise  to  pay  money,  absolutely  and  at  all 
events,  to  a  person  named,  and  It  has,  there- 
fore, all  the  essential  features  of  a  promis- 
sory note."  See,  also,  Carnwrlght  v.  Gray, 
127  N.  T.  92,  27  N.  B.  835.  In  Hegeman  v. 
Moon,  131  N.  Y.  462,  30  N.  B.  487,  it  was 
held  that  a  promissory  note,  payable  after  the 
death  of  the  maker,  was  valid,  and  that  the 
objection  that  it  was  of  a  testamentary  char- 
acter, and  void  because  not  executed  In  ac- 
cordance with  the  statute  of  wills,  was  not 
well  founded.  The  theory  upon  which  these 
cases  rest  is  that  the  dispositions  made  by 
will  are  in  the  nature  of  gifts,  but  that  such 
Instraments  as  are  referred  to  in  these  cases 
are  made  to  carry  out  or  perform  obligations 
made  and  entered  into  by  tbe  makers  thereof, 
and  therefore  are  not,  in  their  essence,  wills, 
but  are  in  tbe  nature  of  contracts.  As  con- 
tracts, their  validity  does  not  depend  upon 
their  conformity  to  the  requirements  of  the 
statute  of  wills,  but  to  the  requirements 
which  are  necessary  in  the  making  of  valid 
contracts.  Schouler,  Wills,  {  451;  Emery  v. 
Darling,  50  Ohio  St  160.  33  N.  B.  715. 

It  is  contended,  however,  that  the  note  for 
$7,000,  filed  as  a  claim  In  this  case,  was  exe- 
cuted and  delivered  without  any  valid  consid- 
eration to  support  it  The  note  recites  upon 
its  face  that  the  maker  thereof  promises  to 
pay  "in  consideration  of  a  desire  to  aid  the 
canse  of  Christian  education,  and  the  privi- 
lege of  sending  one  student  four  years  free 
of  tuition."  It  is  unnecessary  to  discuss  the 
question  whether  this  note,  upon  Its  face,  im- 
ports a  consideration  or  not  The  general 
rule  is  that,  when  a  note  contains  the  words 
"for  value  received,"  the  consideration  is 
Imported.  Meyers  v.  PhllUps,  72  111.  460. 
Whether  this  note,  upon  its  face.  Imports  a 
consideration  or  not  it  is  well  settled  that 
proof  may  be  introduced  to  show  tbe  facts 
in  regard  to  the  consideration  of  the  note. 
The  evidence  tends  to  show  that  the  deceased 
availed  herself  of  the  privilege,  specified  in 
the  note,  of  sending  one  student  four  years 
free  of  tuition.  The  certificate  embodying 
such  privilege. was  issued  to  Mrs.  Beatty,  and 
was  made  use  of  by  a  female  student  upon 
the  order  of  Mrs.  Beatty.  We  do  not  deem 
It  necessary,  however,  to  decide  whether  or 
not  the  privilege  specified  upon  the  face  of 
the  note,  and  the  use  of  it  made  by  the  de- 
ceased, constituted  a  valid  consideration. 
The  proof  tends  to  show  that  the  note  for 
$7,000  was  a  gift  or  donation  to  the  college. 
Such  a  note  partakes  of  the  nature  of  a  vol- 
untary subscription  to  raise  a  fund  or  pro- 
mote an  object  It  is  well  settled  that  a 
promissory  note  without  consideration,  and 
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Intended  as  a  gift  to  the  payee  by  the  maker 
thereof,  Is  but  a  promise  to  malce  a  gift  In 
the  future,  and  is  not  enforceable.  As  a  gift 
It  is  always  revocable  until  it  is  executed,  and 
is  not  executed  until  it  is  paid.  "The  promise 
stands  as  a  mere  offer,  and  may,  by  necessary 
consequence,  be  revoked  at  any  time  before 
it  is  acted  upon."  Pratt  v.  Trustees,  93  111. 
475.  In  Blanchard  v.  Williamson,  70  111.  647, 
we  said  (page  662):  "If  a  party  delivers  his 
own  promissory  note  as  a  gift.  It  is  bat  a 
promise  to  pay  a  sum  certain  at  a  future  day, 
and  we  are  not  aware  such  a  promise  can  be 
enforced,  either  at  law  or  in  equity.  It  could 
not  be  enforced  against  the  maker  in  his  life- 
time, and  his  representatives  could  defend 
against  it  on  the  ground  there  was  no  con- 
sideration." Shaw  V.  Camp,  supra;  Williams 
v., Forbes,  114  111.  167,  28  N.  B.  463;  Blchard- 
son  V.  Richardson,  148  111.  563,  36  N.  B.  608; 
Pope  V.  Dodson,  68  III.  360.  But,  while  such 
a  note,  amounting  to  a  mere  gift,  is  open  to 
the  defense  of  a  want  of  consideration,  yet 
that  defense  cannot  be  made  to  it  if  money 
has  been  expended,  or  liabilities  have  been 
incurred,  in  reliance  upon  the  note.  If  money 
has  been  expended,  or  liabilities  have  been 
incurred,  which,  by  legal  necessity,  must 
cause  loss  or  injury  to  the  person  so  expend- 
ing money  or  incurring  liability,  if  the  note 
is  not  paid,  the  donor  or  maker  thereof  is,  in 
good  conscience,  bound  to  pay;  and  the  gift 
will  be  uphdd  upon  the  ground  of  estoppel, 
and  not  by  reason  of  any  valid  consideration 
In  the  original' undertalilng.  We  have  said: 
"It  is  the  expending  of  money,  etc.,  or  in- 
curring a  legal  liability  on  the  faith  of  the 
promise,  which  gives  the  right  of  action; 
and  without  this  there  is  no  right  of  action." 
Pratt  V.  Trustees,  93  111.  475;  Beach  v.  Church, 
96  111.  177;  Hudson  v.  Seminary  Corp.,  113 
111.  818.  In  Simpson  Centenary  College  v. 
Tuttle,  71  Iowa,  596,  33  N.  W.  74,  the  su- 
preme court  of  Iowa  said:  "Where  a  note, 
however,  is  based  on  a  promise  to  give  for 
the  support  of  the  objects  referred  to  [found- 
ing a  school,  church,  or  other  institution  of 
similar  character],  it  may  still  be  open  to  this 
defense  [want  of  consideration],  unless  it 
shall  appear  that  the  donee  has,  prior  to  any 
revocation,  entered  into  engagements  or  made 
expenditures  based  on  such  promise,  so  that 
be  must  suffer  loss  or  injury  if  the  note  Is  not 
paid.  This  is  based  on  the  equitable  princi- 
ple that,  after  allowing  the  donee  to  incur 
obligations  on  the  faith  that  the  note  would 
be  paid,  the  donor  should  be  estopped  from 
pleading  want  of  consideration."  Wesleyan 
Seminary  v.  Fisher,  4  Mich.  514;  Amherst 
Academy  v.  Cowls,  6  Pick.  427;  Roberts  v. 
Cobb,  103  N.  Y.  600,  9  N.  B.  500;  Johnson  v. 
Wabash  College,  2  Ind.  555:  Roche  v.  Ro- 
anoke Classical  Seminary,  56  Ind.  198:  Simp- 
son Centenary  College  v.  Bryan,  50  Iowa, 
293;  Vlerling  v.  Horton.  27  111.  App.  263; 
Pryor  v.  Cain,  25  111.  263;  Methodist  Epls. 
copal  Church  v.  Kendall,  121  Mass.  528. 
There  was  evidence  in  the  case  at  bar  tend- 


ing to  show  that  the  appellee  expended  mon- 
ey In  the  construction  of  the  building  Imown 
as  "Ladies'  Boarding  Hall"  upon  the  faith 
of  the  promise  made  by  the  deceased  as  em- 
bodied in  the  note  for  $7,000.  It  is  true  that 
the  money  represented  by  the  three  certifi- 
cates was  all,  or  nearly  all,  used  in  the  con- 
struction of  the  building.  But  the  contract 
for  the  construction  of  it  was  let  In  the  latter 
part  of  July,  1888,  and  the  erection  of  the 
building  was  begun  about  August  1,  1888. 
This  was  some  months  prior  to  the  gift  of  the 
$3,500  represented  by  the  first  certificate, 
dated  November  16,  1888.  The  correspond- 
ence Introduced  in  evidence,  and  the  state- 
ments of  many  of  the  witnesses,  show  that 
the  contract  was  let,  and  the  work  upon  the 
building  was  begun  and  prosecuted,  with  the 
expectation  that  the  deceased  would  advance 
money  upon  the  note  for  $7,000.  It  makes 
no  diCTerence  that  she  did  not  advance  any 
money  upon  that  note,  but  preferred  to  do- 
nate $6,700,  and  take  back  certificates,  which 
secured  to  her  the  payment  of  annuities 
thereon  during  her  life.  The  instructions 
given  by  the  court  to  the-  Jury  required  them 
to  find  wheiher  or  not  the  college,  during  the 
lifetime  of  Mary  Beatty,  entered  Into  a  con- 
tract to  build  and  erect,  and  did  build  and 
erect,  and  expend  moneys  and  incur  liabili- 
ties in  building  and  erecting,  the  Ladies' 
Boarding  Hall  on  the  faith  and  strength  of 
the  note  for  $7,000.  The  question  as  to  the 
expenditure  of  such  moneys  and  the  incurring 
of  such  liabilities  upon  the  faith  and  strength 
of  the  note  was  a  question  of  fact,  which 
was  submitted  to  the  Jury  by  the  Instruc- 
tions. The  Judgment  of  the  circuit  court  in 
favor  of  appellee,  and  the  Judgment  of  the 
appellate  court  affirming  the  Judgment  of  the 
circuit  court,  are  final  determinations  of  this 
question  of  fact,  so  far  as  we  are  concerned. 
In  the  present  state  of  the  record,  we  are 
obliged  to  assume  that  the  Jury  found  In 
favor  of  such  expenditures  of  money  and  the 
incurring  of  such  liabilities  on  the  part  of  the 
appellee.  This  being  so,  the  appellee  is  en- 
titled to  its  right  of  action,  even  if  the  note 
for  $7,000  was  without  consideration  before 
it  was  thus  acted  upon.  Upon  this  branch  of 
the  case,  therefore,  we  are  of  the  opinion  that 
the  courts  below  committed  no  error  In  hold- 
ing the  claim  of  appellee  to  be  a  valid  claim. 
As  to  the  certificates,  which  were  intro- 
duced by  the  appellants  below  as  a  set-oft  to 
the  claim  of  the  appellee.  It  is  contended  by 
appellants  that  such  certificates  show  a  mere 
conditional  gift,  which  was  not  executed  in 
the  lifetime  of  the  donor.  The  theory  of  the 
appellants  Is  that  there  was  no  gift  in  prse- 
sentl  of  the  money  named  In  the  certificates 
because  of  the  conditions  annexed  to  the  pro- 
posed gift,  and  that  the  donor  could  re- 
voke the  gift,  because  It  was  not  absolute, 
and  that  the  death  of  Mary  Beatty  did  re- 
voke It  We  are  unable  to  give  our  assent 
to  this  theory.  The  moneys  named  in  the 
certificates  were  actually  paid  over  by  Mrs. 
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Beatty  to  the  college,  as  her  donee,  during 
her  lifetime,  and  at  the  respectlye  dates 
named  in  the  certificates.  The  money  which 
was  the  suhject-matter  of  the  gifts  was  actu- 
ally delivered  to  the  donee.  The  certificates 
recite  that  the  moneys  were  paid  "for  the 
benefit  or*  the  college,  "and  to  become  and  be 
the  property  of  the  college,  and  "to  be  used 
as  the  board  of  trustees  or  executtve  commit- 
tee thereof  may  direct"  If  the  money  was  de- 
livered to  the  college  to  be  the  property  of 
the  college,  and  to  be  used  as  the  board  of 
trustees  of  the  college  should  direct,  then 
the  donor,  Mrs.  Beatty,  parted  with  all  her 
right  to  control  It,  and  with  her  actual  con- 
trol over  It  The  title  to  the  money  was 
vested  in  the  college.  It  is  true  that  the  col- 
lege agreed  to  pay  to  Mrs.  Beatty  an  annuity 
amounting  to  7^  per  cent  per  annum  upon 
the  sums  mentioned  in  these  certificates  dur- 
ing her  lifetime.  But  the  requirement  of  the 
payment  of  such  annuities  did  not  make  the 
gift  of  the  money  conditional,  or  less  abso- 
lute than  it  otherwise  would  have  been.  If 
the  payments  of  the  annuities  were  condi- 
tions, they  were  in  the  nature  rather  of  con- 
ditions subsequent  than  of  conditions  pre- 
cedent A  precedent  condition  is  one  which 
must  take  place  before  the  estate  can  vest 
and  which  delays  the  vesting  of  the  right 
until  the  event  happens.  A  subsequent  con- 
dition Is  one  which  operates  upon  an  estate 
already  created  and  vested,  and  renders  it 
liable  to  be  defeated.  Brewery  C3o.  v.  Prl- 
mas,  163  III.  652,  45  N.  B.  145.  Where  an 
act  on  which  an  estate  or  right  depends  does 
not  necessarily  precede  the  vesting  of  an  es- 
tate or  right  but  may  accompany  it  or  fol- 
low it,  the  condition  Is  a  condition  subse- 
quent City  of  Chicago  v.  Chicago  &  W. 
I.  R.  Co.,  105  IlL  73.  Here  the  payment  of 
the  annuities  is  not  an  act  which  necessarily 
precedes  the  vesting  of  the  estate  or  right 
to  the  money,  but  rather  accompanies  or  fol- 
lows it  A  court  of  equity,  as  a  rule,  will 
not  lend  its  aid  to  devest  an  estate  for  a 
breach  of  a  condition  subsequent  4  Kent, 
Comm.  (8th  Ed.)  marg.  p.  130.  "But  where 
a  compensation  can  be  made  In  money, 
courts  of  equity  will  relieve  against  such 
forfeitures,  and  compel  the  party  to  accept 
a  reasonable  compensation  In  money."  Oal- 
laher  v.  Herbert,  117  DL  160,  7  N.  B.  511.  In 
the  case  at  bar,  the  principal  named  in  the 
certificates,  which  was  delivered  to  the  col- 
lege, will  not  be  forfeited,  but  the  college 
will  be  compelled,  and,  by  the  judgment  in 
this  case  has  been  compelled,  to  pay  to  the 
appellants  all  of  the  unpaid  annuities,  and 
Interest  thereon  as  compensation. 

In  Doty  V.  WiUson,  47  N.  Y.  580,  it  was 
held  that  a  gift  was  not  necessarily  invalid 
because  the  right  to  call  for  6  per  cent  inter- 
est was  reserved;  and  it  was  there  said 
that  it  there  was  a  gift  of  the  money  there- 
in specified,  "the  tlUe  and  control  of  the 
money  Immediately  vested  in  the  donee,  and 
bis  promise  to  pay  the  donor  six  per  cent 


In  no  degree  affected  such  title  or  control. 
•  •  •  The  donor  could  never  recover  bock 
the  principal,  nor  in  any  manner  control  it, 
and  it  is  .not  material  to  inquire  whether  he 
could  recover  the  Interest"  In  case  of  a 
gift  inter  vivos,  the  delivery  is  absolute,  and 
the  title  vests  immediately.  If  a  condition 
is  attached  to  the  delivery,  it  will  invalidate 
the  gift;  but  a  promise  of  the  donee,  which 
does  not  constitute  a  condition  of  delivery 
of  titie,  but  is  consistent  with  it  will  not 
have  the  effect  of  Invalidating  the  gift  Id: 
The  case  of  Doty  v.  Wlllson,  supra,  was  ap- 
proved In  the  case  of  Young  v.  Young,  80  N. 
Y.  422.  In  the  latter  case  it  was  said,  in  dis- 
cussing the  question  whether  it  Is  practicable 
to  make  a  valid  gift  In  prsesenti  of  an  Instru- 
ment securing  the  payment  of  money,  re- 
serving to  the  donor  the  accruing  interest, 
and,  if  so,  by  what  means  such  a  gift  can 
be  made,  that  the  object  could  be  accom- 
plished "by  an  absolute  delivery  of  the  se- 
curity, which  is  the  subject  of  the  gift  to 
the  donee,  vesting  the  entire  legal  title  and 
possession  In  him,  on  his  undertaking  to  ac- 
count to  the  donor  for  the  interest  which  he 
may  collect  thereon."  It  was  also  said  in 
the  latter  case:  "If  an  absolute  delivery  of 
the  bonds  to  the  donee  with  intent  to  pass 
the  titie  was  made  out  the  donor  reserving 
only  the  right  to  look  to  the  donee  for  the 
interest  the  transaction  may  be  sustained  as 
an  executed  gift."  Gallaher  v.  Herbert  su- 
pra; Williams  V.  Evans,  164  DL  98,  39  N.  E. 
698. 

We  are  of  the  opinion  that  In  the  present 
case  there  was  an  executed  gift  to  the  col- 
lege of  the  moneys  named  in  the  certlflpates, 
and  that  the  reservation  of  an  annuity  to  be 
paid  to  the  donor  did  not  invalidate  the  gift. 
The  certificates  were  merely  written  evi- 
dence of  the  transaction,  and,  the  money 
having  been  delivered  to  the  college,  the  dp- 
llvery  of  the  certificates  to  the  college  was 
unnecessary.  The  absolute  character  of  the 
gift  is  not  in  any  way  affected  by  the  fact 
that  such  certificates  were  retained  by  the 
donor,  Mrs.  Beatty.  We  concur  with  the 
appellate  court  when  they  say  in  their  opin- 
ion delivered  in  the  decision  of  this  case: 
"The  deceased  accepted  the  certificates,  and 
thereby  bound  herself  by  the  terms  thereof, 
and  is  given  by  them  only  a  right  of  action 
against  the  appellee  for  the  annuities  in  case 
of  nonpayment.  The  titie  to  the  money  is 
effectually  vested  In  the  college,  and  to  be 
used  by  It,  thereby  placing  it  beyond  her 
power  to  reclaim."  The  Judgment  of  the 
appellate  court  is  affirmed.  Judgment  af- 
firmed. 


(176  III.  541) 

BOWLER  V.  BOWLER  et  al. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

DEBDS— CONSTHUCTIOS — VALIDITY. 

Deceased  and  plaintiff,  his  wife,  executed 
to  defendants,  his  children  by  a  former  mar- 
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riage,  deeds  to  land,  one  of  which  was  declared 
to  be  in  full  of  the  grantee's  share  in  the  es- 
tate of  deceased,  and  set  forth  that  the  grantors 
thereby  remised  and  qnltclaimed  to  the  grantee 
and  his  heirs,  after  the  father's  death,  the 
property  described,  the  object  being  to  give  the 
grantee  control  of  the  estate  during  the  fa- 
ther's life,  but  the  title  was  not  to  vest  in  him 
until  after  the  father's  death,  and,  if  the  gran- 
tee died  before  the  father,  the  conveyance  was 
to  be  vodd.  The  other  conveyance  was  a  bar- 
gain and  sale  deed,  containing  a  clause  that  it 
was  not  to  take  effect  until  after  the  father's 
death.  Hdil,  that  the  deeds  were  not  void, 
under  the  statute  of  wills,  as  testamentary  in 
their  nature,  but  conveyed  a  present  remainder 
after  the  father's  death.— the  first  on  condition 
subsequent  that  the  grantee  should  accept  it 
for  his  share  In  the  estate. 

Appeal  from  circuit  court,  St  Clair  county. 

BUI  by  Elizabeth  J.  Bowler  against  WlUlam 
H.  Bowler  and  others.  From  a  Judgment 
dismissing  plalntlfTB  bill,  she  appeals.  Af- 
firmed. 

Turner  &  Holder,  for  appellant  Dill  & 
Wilderman,  for  appellees. 

WILKIN,  J.  This  was  a  petition  by  appel- 
lant, Elizabeth  J.  Bowler,  In  the  circuit  court 
of  St  Caalr  county,  to  recover  dower  tn  200 
acres  of  land  lying  in  Madison  and  St  Clair 
counties;  also,  In  certain  property  In  the  city 
of  CoUlnsviUe,  lU.  The  petition  alleges  that 
appellant  and  William  P.  Bowler  were  mar- 
ried on  March  22,  1877;  that  on  July  10, 
1887,  he  died,  leaving  her  bis  widow,  and 
John  W.  Bowler,  Mary  HL  Slsscm,  and  W.  H. 
Bowler,  bis  children  by  a  former  marriage, 
bis  only  heirs  at  law;  that  William  P.  Bow- 
ler during  bis  marriage  with  petitioner  was 
sels^  in  fee  of  the  property  described,  and 
at  the  time  of  his  death  occupied  the  ColUns- 
vUle  property  as  a  homestead.  William  H, 
Bowler  answered,  claiming  ownership  in  the 
200-acre  tract  In  fee,  by  virtue  of  a  deed  from 
William  P.  Bowler  and  wife  executed  Sep- 
tember 12,  1877,  and  delivered  a  short  time 
thereafter.  Mary  EL  Sisson  also  answered, 
alleging  her  ownership  of  the  CoUinsville 
property  by  virtue  of  a  deed  from  William  P. 
Bowler  and  wife  executed  July  2,  1881,  and 
delivered  soon  thereafter.  The  execution  and 
delivery  of  these  Instruments  are  not  dis- 
puted by  appellant  but  she  insists  they  were 
testamentary  In  their  nature,  and  as  such 
void,  under  the  statute  relating  to  wills.  The 
Instrument  executed  to  William  H.  Bowler, 
after  the  formal  parts,  provided:  "That  the 
said  i>arties  of  the  first  part,  for  and  In  con- 
sideration of  the  love  and  affection  they  bear 
to  the  party  of  the  second  part  and  also  In 
full  of  the  share  of  William  H.  Bowler  In  and 
to  the  estate  of  William  P.  Bowler  at  the 
time  of  his  death,  in  case  said  William  H. 
should  survive  said  William  P.  Bowler,  do 
hereby  remise,  release,  and  quitclaim  to  said 
William  H.  Bowler,  his  heirs  and  assigns, 
after  the  death  of  the  said  William  P.  Bow- 
ler, and  to  his  heirs  and  assigns,  upon  the 
conditions,  qualifications,  limitations,  and  res- 
ervations hereafter  stated  and  set  forth  [then 


follows  the  description  of  the  200  acres]  to- 
gether with,  all  and  singular,  the  privileges 
and  appurtenances  thereimto  belonging,  in- 
cluding all  homestead  rights  therein,  under 
the  laws  of  this  state;  the  object  and  Inten- 
tion of  this  deed  being  to  give  the  said  par- 
ties of  the  first  part  the  possession  and  con- 
trol of  said  real  estate  during  the  lifetime  of 
the  said  William  P.  Bowler,  and  the  Utle  to 
the  same  Is  not  to  vest  In  the  said  William 
H.  Bowler,  his  heirs  and  assigns,  until  after 
the  death  of  the  said  William  P.  Bowler;  and 
It  Is  further  understood,  and  Is  a  condition 
In  this  conveyance,  that.  If  the  said  William 
H.  Bowler  should  depart  this  life  before  the 
said  William  P.  Bowler,  that  In  that  case  this 
conveyance  Is  to  be  null  and  void."  Then 
follows  the  habendum  clause,  npon  the  con- 
ditions named.  This  deed  was  dnly  executed 
In  conformity  with  the  requirements  of  con- 
veyances of  real  estate,  the  wife  being  ex- 
amined separate  and  apart  from  her  hus- 
band relative  to  her  acknowledgment 

The  granting  clause  of  this  instrument,  "do 
hereby  remise,"  etc.,  "after  the  death  of  said 
WlUlam  P.  Bowler,"  unaffected  by  the  re- 
mainder of  the  deed,  admits  of  but  one  Inter- 
pretation, and  Is  a  present  grant  of  a  future 
estate.  The  words,  "after  the  death  of  the 
said  William  P.  Bowler,"  we  think,  merely 
limit  the  grant  to  the  remainder  after  his 
death.  In  the  light  of  numerous  authorities 
this  construction  would  hardly  be  questioned, 
were  It  not  for  the  subsequent  clauses.  Tbe 
language,  "the  object  and  Intention  of  this 
deed  being  to  give  the  said  parties  of  the 
first  part  the  possession  and  control  of  tbe 
said  real  estate  during  the  lifetime  of  the 
said  William  P.  Bowler,  and  the  title  to  the 
same  Is  not  to  vest  in  the  said  William  H. 
Bowler,  his  heirs  and  assigns,  until  after  the 
death  of  the  said  William  P.  Bowler,"  Is  In- 
consistent; the  effect  of  the  first  danse  be- 
ing to  vest  the  remainder  In  the  grantee 
presently,  with  the  condition  attached.  To 
hold  that  the  grantor  did  not  Intend  to  pass 
a  present  hiterest  In  the  remainder  would  be 
equivalent  to  holding  his  act  In  executing  the 
Instrument  a  nullity.  This  the  law  does  not 
favor,  and  will  not  permit,  if  It  can  be  avoid- 
ed without  doing  violence  to  well-established 
rules.  That  the  grantor,  in  using  the  word 
"vest"  In  the  second  clause  above,  did  not 
use  It  In  a  technical  sense,  seems  reasonable. 
What  he  meant  by  It  was,  doubtless,  to  em- 
phasize the  condition  that  the  grantor  was 
to  retain  the  property  during  his  lifetime. 
The  Instrument  also  provides  that  the  prop- 
erty should  be  In  full  for  the  share  of  the 
grantee  In  the  estate  of  the  grantor;  but  this 
provision  is  reconcilable  with  the  granting 
clause  as  a  condition  subsequent  and,  as 
such,  the  acceptance  of  the  deed,  and  the  con- 
duct of  the  grantee  after  the  death  of  the 
grantor,  bind  him  to  the  fulfilhnent  of  the 
condition.  The  Instrument  also  provides,  as 
a  condition  to  the  enjoyment  of  the  remain- 
der by  the  grantee,  that  he  should  be  alive  at 
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the  death  of  the  grantor.  It  Is  claimed  by 
counsel  for  appellant  that  this  Is  a  condition 
precedent  to  the  vesting  of  the  remainder  In 
William  H.  Bowler.  Whether  It  shonld  be 
treated  as  a  condition  precedent  or  subse- 
quent depends  upon  the  intention  of  the  gran- 
tor, and,  considering  the  whole  instrument 
together,  we  think  it  was  clearly  meant  as 
a  condition  subsequent  As  such,  the  gran- 
tee having  outlived  William  P.  Bowler,  the 
condition  has  been  fuifllled. 

The  conveyance  to  Mary  H.  Sisson  in  1881 
was  the  usual  form  of  a  bargain  and  sale 
deed.  After  the  description,  it  contained  the 
following  clause:  'This  deed  not  to  be  of 
any  force  and  efFect  until  after  the  death  of 
said  William  P.  Bowler,"  etc.  That  this  in- 
strument was  a  present  conveyance  of  a  re- 
mainder after  the  death  of  William  P.  Bow- 
ler is  too  well  settled  by  previous  decisions 
of  this  court  to  need  extended  discussion. 
The  question  arose  in  Shackelton  v.  Sebree, 
86  la  616,  and  Harshbarger  v.  Carroll,  163 
la  636,  46  N.  E.  565;  and  it  was  held  In 
both  cases  that  similar  instruments  were  suffi- 
cient to  vest  the  remainder  of  the  fee  in  the 
grantee  after  the  death  of  the  grantor,  upon 
the  delivery  of  the  deed. 

No  other  questions  are  presented  for  our 
decision.  The  decree  of  the  circuit  court  will 
be  affirmed.    Decree  affirmed. 


(177  ni.  M) 

CHICAGO  &  A.  R.  CO.  v.  PEOPLE  ex  rel. 

BEGOLE,  County  Treasurer. 

(Supreme  Court  of  Illinois.    Dec.  21,  189&) 

City— Taxation— Limitation— Payment  or  Judo- 

MKNT. 

Under  Hord's  Rev.  St.  c.  24,  art.  8,  g  1, 
prohibiting  a'  city  organized  under  the  general 
law  from  levying  taxes  for  all  purposes,  ex- 
cept bonded  indebtedness,  exceeding  2  per  cent. 
of  the  equalized  valuation  of  its  taxable  prop- 
erty, a  city  80  organized  cannot  levy  a  tax  ex- 
ceeding the  limitation  for  the  payment  of  a 
judgment  not  for  bonded  indebtedness,  though 
the  entire  2  per  cent,  levy  was  necessary  to 
pay  its  ordinary  expenses. 

Appeal  from  St.  Clair  county  court. 

Suit  by  the  people,  on  the  relation  of  Henry 
0.  Begole,  county  treasurer  of  St.  Clair  coun- 
ty, against  the  Chicago  &  Alton  Railroad 
Company,  to  subject  defendant's  property  to 
the  payment  of  a  tax.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

M.  J.  Scratford  and  William  Brown,  Jr. 
(William  Brown,  of  counsel),  for  appellant 
Forman  &  Browning,  for  appellee. 

CARTWRIGHT,  J.  The  treasurer  of  St 
Clair  county  applied  to  the  county  court  of 
said  county  for  a  judgment  against  the  prop- 
erty of  appellant  for  a  balance  of  taxes  levied 
by  the  city  of  East  St  Louis  for  the  year 
1897,  which  appellant  had  refused  to  pay. 
Appellant  appeared,  and  made  objection  that 
the  unpaid  balance  was  levied  and  extended 


without  authority  of  law.  The  objection  was 
overruled,  and  there  was  a  judgment  and 
order  of  sale. 

The  city  of  East  St  Louia  1b  organized  un- 
der the  general  law  for  the  incorporation  of 
cities  and  vUiagea,  and  the  aggregate  amount 
of  taxes  which  it  may  levy  In  any  one  year, 
exclusive  of  the  amount  levied  for  payment 
of  bonded  Indebtedness,  with  Interest  thereon, 
is  limited  to  2  per  cent,  upon  the  aggregate 
valuation  of  all  property  within  said  city  sub- 
ject to  taxation  therein,  as  the  same  was 
equalized  for  state  and  city  taxes  for  the 
preceding  year.  Hurd's  Rev.  St  c.  24,  art  8,  § 
1;  People  v.  Lake  Erie  &  W.  R.  Co.,  16T  III 
283,  47  N.  E.  51&  The  tax  in  question  ex- 
ceeded 2  per  cent  of  such  aggregate  valua- 
tion, after  eliminating  from  the  levy  the  sums 
appropriated  for  the  payment  of  a  judgment 
against  the  public  library  and  reading  room, 
for  the  maintenance  of  the  library,  and  for 
the  payment  of  the  judgment  of  W.  McK. 
Hubbard  against  the  city  for  bonded  Indebted- 
ness, about  which  items  there  is  no  dispute. 
The  remaining  Items,  as  stated  in  the  ordi- 
nance, are  as  follows: 

For  supplying  water  to  the  city $17,000 

For  electric  street  lighting 16,000 

For  streets,  alleys,  and  bridges 20,000 

For  sewerage 2,000 

For  police  department 10,000 

For  fire  department •. . .  12,500 

For  officers'  fees  and  salaries 5,0(X) 

For  public  buildings  and  grounds 2,000 

For  election  purposes 3,.5(X) 

For  ^)^inting '. 2,000 

For  litigation  expenses 1,50S) 

For  city  court 5,0i)0 

For  contingent  expenses 1,000 

For  payment  of  judgment  interest,  and 
costs,  case  of  J,  M.  Freels  v.  City  of 

East  St.  Louis 8,000 

It  was  agreed  at  the  hearing  that  the  judg- 
ment in  favor  of  Freels  was  for  legal  services, 
and  not  for  bonded  indebtedness.  It  was, 
therefore,  to  be  Included  with  the  other  items 
In  the  levy,  which,  in  the  aggregate,  must  not 
exceed  the  limitation  of  2  per  cent.  It  was 
agreed  that  a  levy  of  2  per  cent  was  neces- 
sary to  pay  the  ordinary  expenses  of  the  city 
for  which  the  levy  was  made,  and  it  Is  insist- 
ed that  a  levy  for  the  payment  of  the  judg- 
ment might  be  in  excess  of  the  statutory  lim- 
itation. We  can  see  no  foundation  for  this 
claim.  It  might  be  very  convenient  and  de- 
sirable to  raise  as  much  as  the  law  will  per- 
mit and  expend  it  for  other  purposes,  and 
make  an  additional  levy  to  pay  the  judgment, 
but  the  statute  cannot  be  evaded  in  that  way. 
The  only  difference  in  respect  to  the  judgment 
is  that  a  legal  liability  has  been  fixed,  and  the 
city  is  bound  to  pay  it  and,  being  bound  to 
keep  within  the  limitation,  must  abate  from 
the  sums  which  the  officials  would  like  to 
expend  sufficient  to  bring  the  entire  levy  with- 
in the  2  per  cent  The  decisions  In  City  of 
East  St  Louis  v.  .Amy,  120  U.  S.  600,  7  Sup. 
Ct  739,  and  City  of  East  St  Louis  v.  People. 
124  lU.  655,  17  N.  E.  447,  have  no  relation  to 
this  question.    In  each  of  those  cases  the  ob- 
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ligation  was  a  bonded  Indebtedness,  wblcb 
the  constitution  required  the  city  to  levy  a 
BuiScIent  tax  to  pay,  and  was  of  a  class  ex- 
cepted from  the  limitation  by  the  statute  un- 
der consideration.  The  judgment  against  ap- 
pellant's property  for  the  excess  in  the  amount 
levied  for  current  expenses,  and  the  payment 
of  the  Freels  judgment,  above  the  2  per  cent 
limitation,  was  erroneous.  The  judgment  will 
be  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


(172  Mass.  278) 

NUGENT  V.   GREENFIELD   LIPB   ASS'N. 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Bristol.     Jan.  3,  1899.) 

LiFB  INBDRAMCE— APPLICATION  —  POLIOT  —  FaLSS 
BtATBMENTS— EVIUENCB. 

1.  Under  St.  1890,  c.  421,  §  21,  providing  that 
a  correct  copy  of  the  application  shall  be  at- 
tached to  every  policy  which  refers  to  it  as  part 
of  the  policy  or  as  having  any  bearing  on  the 
contract,  and  that,  unless  bo  attached,  it  shall 
not  be  received  as  evidence  nor  considered  as  a 
part  of  the  policy,  an  application  which  differs 
from  the  copy  so  attached  in  giving  the  amount 
of  other  insurance  as  $100  instead  of  $1,000, 
and  in  leaving  unanswered  the  question  wheth- 
er a  member  of  the  applicant's  family  had  died 
of  an  inherited  disease,  where  the  copy  answer- 
ed "No,"  was  properly  rejected. 

2.  The  insurer  could  not  prove  by  parol  any 
false  statements  of  assured  In  his  application, 
the  latter  being  inadmissible.    . 

3.  Clerical  errors,  not  affecting  the  meaning  of 
the  application,  and  misspelling,  are  immate- 
rial. 

4.  Where  Insured  accepted  a  life  policy  with 
what  purported  to  be  a  copy  of  the  application 
annexed  to  it^  as  required  by  law,  and  paid  the 
premium  which  was  payable  before  delivery, 
and  the  subsequent  premium,  and  suit  was 
brought  on  the  policy  as  it  was  written,  with- 
out objecting  to  the  inaccuracy  of  the  copy  an- 
nexed. It  did  not  estop  the  beneficiary  from  rais- 
ing in  the  action  the  qnestion  of  a  discrepancy. 

Report  from  superior  court,  Bristol  coun- 
ty;  James  B.  Richardson,  Judge. 

Action  by  one  Nugent  against  the  Green- 
field Life  Association.  There  was  a  verdict 
for  plaintiff.  Case  reported,  and  judgment  or- 
dered on  verdict 

J.  W.  Cnmmings,  B.  Hlgglnson,  and  C.  K. 
Cummlngs,  for  plaintiff.  H.  A.  Dubuque,  for 
defendant 

BARKE9,  J.  Our  statutes  deal  dlfferenOy 
with  assessment  Insurance,  the  contracts  of 
fraternal  beneficiary  organizations,  and  ordi- 
nary premium  Insurance.  The  principal  re- 
spective enactments  are  8t  1890,  c.  421,  gov- 
erning assessment  insurance;  i3t  18SM,  c.  367, 
relating  to  the  operations  of  fraternal  benefit 
organizations;  and  St  1894,  c.  522,  which  reg- 
ulates ordinary  premium  insurance.  Neither 
of  these  statutes  Is  generally  or  as  of  course 
applicable  to  the  kinds  of  Insurance  regu- 
lated by  the  other  acts.  See  8t  1800,  c.  421, 
§§  1,  27;  St.  1894,  c.  367,  §  18;  Id.  c.  522.  S§ 
2,  B.  The  present  defendant  is  an  assessment 
Insurance  company,  organized  under  St.  189U, 


c.  421,  and  the  contract  or  policy  on  which  It 
Is  sued  In  this  action  Is  one  of  assessment 
insurance,  and  therefore  Is  governed  by  the 
provisions  of  the  statute.  The  declaration  is 
upon  a  policy  written  on  July  7,  1896,  on  the 
life  of  the  plaintiff's  son,  who  died  on  Angnst 
25,  1896.  The  answer.  In  addition  to  a  gen- 
eral denial,  alleged  that  the  policy  was  Issued 
upon  representations  In  an  application  there- 
for, and  which  were  part  of  the  policy,  and 
were  false  and  untrue,  and  made  witii  an 
actual  Intent  to  deceive,  and  were  false  as  to 
matters  Increasing  the  risk  of  loss,  and  also 
that  the  Insured  warranted  the  truth  of  bis 
answers  In  the  application,  and  that  the  war- 
ranties were  untrue.  At  the  trial  It  was  ad- 
mitted that  the  policy  was  Issued  pursuant  to 
a  written  application,  a  copy  of  which  pur- 
ported to  be  annexed  to  the  policy.  Upon 
comparing  this  supposed  copy  with  the  orig- 
inal application,  a  number  of  differences  be- 
tween them  were  pointed  out,  and  the  pre- 
siding justice  found  that  the  copy  attached  to 
the  policy  was  not  a  correct  copy,  as  required 
by  law,  and  for  that  reason  ruled  that  the 
original  application  was  not  admissible  In 
evidence.  In  putting  In  Its  defense,  the  de- 
fendant offered  to  show  that  the  answers  of 
the  Insured  to  certain  questions  In  the  appli- 
cation and  In  the  medical  examiner's  report 
which  It  contended  was  part  of  the  applica- 
tion, were  false,  fraudulently  made  with  In- 
tent to  deceive,  and  that  they  materially  af- 
fected the  risk.  The  presiding  Justice  ex- 
cluded the  evidence,  and  ruled  that  the  de- 
fendant, having  faUed  to  comply  with  St 
1890,  c.  421,  i  21,  could  not  put  in  evidence 
of  the  untruth  of  answers  of  the  insured  in 
his  application,  or  In  the  part  relating  to  the 
medical  examiner,  and  refused  .to  allow  the 
defendant  to  put  In  any  evidence  tending  to 
show  that  the  insured  made  false  answers. 
The  question  for  decision  is  whether  these 
rulln£rs  were  correct 

This  statute  was  not  the  first  Instance  In 
which  our  legislature  regulated  the  form  of 
policies,  and  the  construction  to  be  given  to 
Insurance  contracts.  By  St  1861,  c.  152,  it 
provided  that  in  fire  Insurance  the  condition 
of  the  Insurance  should  be  stated  In  the  t>ody 
of  the  policy,  and  that  neither  the  application 
of  the  Insured  nor  the  by-laws  of  the  com- 
pany, as  such,  should  be  considered  as  a  war- 
ranty or  as  a  part  of  the  contract  This  pro- 
vision was  so  changed  by  St  1864,  c.  196, 
as  to  provide  tbat  neither  the  application  nor 
by-laws  should  be  considered  as  a  warranty 
or  a  part  of  the  contract,  except  so  far  as  In- 
corporated In  full  Into  the  policy,  and  so  ap- 
pearing on  Its  face.  Sec  Pub.  St  c.  119.  f 
138;  St  1887,  c.  214,  §  59;  St  1894,  c.  522.  % 
59.  By  St.  1878,  c.  157,  It  was  provided  that 
no  misrepresentation  made  In  obtaining  a 
policy  of  fire  or  life  Insurance  should  be  deem- 
ed material,  or  defeat  or  avoid  the  policy,  or 
prevent  its  attaching,  unless  made  with  actual 
Intent  to  deceive,  or  unless  the  matter  mis- 
represented Increased  the  risk  of  loss.     See 
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Pub.  St.  c  n»,  S  181;  St  1887,  c.  214,  §  21; 
St.  1884,  c.  522,  i  21.  See,  also,  White  v.  So- 
ciety. 163  Mass.  108,  39  N.  H.  771;  Lerle  v. 
Insurance  Co.,  163  Mass.  117,  3»  N.  Jfl.  792; 
Stocker  v.  Association,  170  Mass.  224,  49  N. 
E.  116,  and  St.  1895,  cc.  271,  281.  The  earliest 
provision  requiring  a  correct  copy  of  the  ap- 
plication to  be  contained  in  or  attached  to 
every  policy  which  contains  iny  reference  to 
the  application,  either  as  forming  part  of  the 
policy  or  contract,  or  having  any  bearing  on 
the  contract,  is  found  in  the  statute  under 
which  the  defendant  was  incorporated.  St. 
1890,  c.  421,  §  21.  This  section  is  quite  fuU 
and  minute  in  its  directions,  and  a  penalty  is 
provided  in  a  subsequent  section  for  neglect- 
ing to  comply  with  any  provision  of  the  act 
St  1890,  c.  421,  8  26.  One  provision  of  section 
21  is  that  "unless  so  attached  and  accom- 
panying the  policy,  no  such  application 
•  •  •  shall  be  received  as  evidence  in  any 
controversy  between  the  parties  to  or  inter- 
ested In  said  policy  or  certificate,  and  shall 
not  be  considered  a  part  of  the  policy  or  of 
the  contract  between  such  parties."  A  some- 
what similar  provision  with  reference  to  ap- 
plications for  life  insurance  was  incorporated 
into  the  general  law  regulating  premium  in- 
surance by  St.  1893,  c.  434,  now  re-enacted  in 
St  1804,  c.  522,  §  73.  This  provision  came  be- 
fore the  court  in  Considine  v.  Insurance  Co., 
leC  Mass.  462,  43  N.  B.  201;  and  It  was  there 
held  that  the  provision  was  applicable  to  all 
premium  life  Insurance;  that- where  it  ren- 
dered the  application  Inadmissible,  and  for- 
bade it  to  be  considered  as  part  of  the  con- 
tract, the  defendant  could  not  show  what  was 
said  by  the  Insured  at  the  time  of  his  medical 
examination;  and  that  the  provision  was 
within  the  constitutional  power  of  the  legis- 
lature. After  this  decision,  the  section  now 
under  discussion  (St.  1890,  c.  421,  §  21)  was 
before  this  court  in  Boyden  v.  Association, 
167  Mass.  242,  45  N.  B.  735,  so  far  as  it  re- 
lated to  the  by4aws  of  the  insurer;  and,  no 
copy  of  the  by-law  being  contained  in  or  at- 
tached to  the  policy.  It  was  held  that  the 
rights  of  the  parties  must  be  determined  as 
If  there  were  no  such  by-law.  The  policy 
sued  on  In  the  present  case  diifers  from  those 
before  the  court  In  the  two  cases  last  cited, 
in  that  there  is  annexed  to  it  what  purports  to 
be  a  copy  of  the  application,  while  in  those 
cases  no  copy  was  contained  in  or  annexed 
to  the  policies.  It  is  not  contended  tliat  the 
statute  is  merely  directory,  in  the  sense  that 
it  only  commands  the  insurer  to  insert  in  or 
attach  to  the  policy  a  correct  copy,  and  leaves 
the  rights  of  the  parties  otherwise  unaffected. 
The  answer  to  such  a  contention  would  be 
found  in  the  language  of  the  section,  which 
explicitly  provides  that  unless  the  correct 
copy  is  so  Inserted  or  attached,  the  applica- 
tion shall  not  be  received  in  evidence  or  con- 
sidered a  part  of  the  policy  or  of  the  con- 
tract 

The  defendant  contends  that  by  accepting 
the  policy  with  what  purported  to  be  a  copy 


of  the  application  annexed  to  it  paying  the 
premium  which  was  payable  before  Its  de- 
livery, and  the  premium  payable  in  the  fol- 
lowing August  and  retaining  and  bringing 
suit  upon  the  policy  as  it  was  written,  with- 
out maldng  objection  to  the  inaccuracy  of  the 
copy  actually  annexed,  the  Insured  and  his 
beneficiary  have  waived  all  objections  to  the 
copy,  and  assented  to  the  copy  as  it  was,  so 
that  the  plaintlfF  Is  now  estopped  from  raising 
the  question  of  discrepancy.  One  difficulty 
with  this  contention  is  that  it  does  not  appear 
that  the  Insured  or  his  beneficiary  had  Imowl- 
edge  that  the  copy  was  not  correct  The  doc- 
uments wliich  constituted  the  application  were 
not  in  their  custody,  but  in  that  of  the  de- 
fendant; and  they  might  well  rely  upon  the 
defendant's  assertion  that  a  copy  of  the  appli- 
cation was  in  fact  annexed.  Another  difficul- 
ty is  that  the  defendant  in  no  way  changed  Its 
position  for  the  worse,  relying  upon  the  ac- 
ceptance and  retention  of  the  policy  as  it  was 
delivered.  There  is  no  occasion  to  consider 
what  would  have  been  the  situation  it  the  de- 
fendant had  made  inquiry,  and  had  received 
an  assurance  from  the  insured  that  the  copy 
was  correct  of  Iiad  requested  to  be  allowed  to 
correct  any  discrepancies.  In  bringing  suit 
upon  the  policy,  the  plaintiff  made  no  explicit 
or  implied  affirmance  of  the  contract  as  it 
purported  to  be  made,  with  the  application  as 
a  part  of  it,  rather  than  as  it  actually  was 
under  the  operation  of  the  statute.  We  find 
nothing  which  should  be  considered  as  a  waiv- 
er, or  should  estop  the  plaintiff;  and  it  is  not 
necessary  to  consider  whether  there  are  con- 
siderations of  public  policy  which,  under  dif- 
ferent circumstances,  might  require  us  to  bold 
that  the  effect  of  the  statute  could  not  be 
waived  by  the  contracting  parties. 

The  ^nsideration  of  the  question  whether 
the  finding  that  the  copy  annexed  to  the  policy 
was  not  a  correct  copy,  as  required  by  law, 
and  the  ruling  that,  for  that  reason,  the  ap- 
plication was  not  admissible  in  evidence,  were 
right,  requires  us  to  construe  the  expression 
"correct  copy,"  contained  in  the  statute.  It 
is  to  be  noticed  that  the  purpose  of  the  se'c- 
tion  is  not  alone  to  declare  what  construc- 
tion shall  be  placed  upon  the  contract  but 
also  to  impose  upon  corporations  and  their  offi- 
cers a  positive  duty  in  respect  to  the  issuing 
of  policies  containing  any  reference  to  the  ap- 
plication, or  where  the  application  has  any 
bearing  upon  the  contract  In  other  words, 
the  section  is  a  regulation,  under  a  penalty, 
of  the  manner  in  wtiich  those  who  write  as- 
sessment insurance  shall  write  their  contracts, 
as  well  as  a  rule  for  determining  the  construc- 
tion to  l>e  given  to  such  contracts.  Neither 
aspect  of  the  section  requires  us  to  hold  that 
the  copy  must  be  exactly  and  literally  correct 
in  order  to  be  a  compliance  with  the  law. 
Mere  clerical  errors,  which  do  not  affect  or  al- 
ter the  sense  of  the  document  and  cannot 
vary  or  alter  the  rights  or  obligations  of  the 
parties  in  any  possible  event,  or  in  any  way 
tend  to  mislead  or  prejudice  any  one,  are  not 
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matters  to  wblcb,  In  either  of  Its  aspects,  the 
statute  la  directed;  and  such  clerical  errors 
do  not  prevent  a  copy  tn  which  they  may  be 
found  from  being  a  correct  copy,  within  the 
meaning  of  the  law.  On  the  other  hand,  it 
cannot  reasonably  be  beld  that  no  errors  of 
substance  will  render  the  copy  Incorrect,  with- 
in the  meaning  of  the  law,  imless  they  are 
in  themselves  material  to  the  questions  on 
trial  In  the  action  in  which  it  Is  In  dispute 
wbetheir,  by  reason  of  the  incorrectness  of  the 
copy,  tiie  application  Is  admissible  in  evidence, 
or  to  be  considered  part  of  the  contract.  The 
law  is  not  complied  with  if  there  are  errors 
of  substance  in  the  copy;  and,  where  the  law 
Is  not  complied  with,  the  explicit  command 
Is  that  the  application  shall  not  be  received  as 
evidence,  and  shall  not  be  considered  a  part 
of  the  policy  or  of  the  contract.  If  this  seems 
a  harsh  provision,  and  one  which  may  be 
used  by  the  insured  as  a  weapon  with  which 
to  do  wrong,  rather  than  aa  a  shield  to  pro- 
tect himself  from  wrong.  It  is  yet  a  necessary 
constmctlon,  which  we  cannot  refuse  to  make 
without  Interfering  with  the  province  of  the 
legislature.  A  copy  which  differs  in  substance 
from  the  original  cannot  be  a  correct  copy, 
in  the  common  acceptation  of  terms,  and  the 
double  purpose  of  this  statute  precludes  us 
from  seelclng  to  find  for  the  language  used 
a  meaning  different  from  its  ordinary  sense. 
If,  in  any  case,  an  insurer  suffers  from  hav- 
ing unintentionally  annexed  a  copy  which  Is 
not  correct,  It  Is  because,  having  the  means 
of  annexing  a  correct  copy,  and  so  being  able 
to  rely  upon  defenses  open  to  a  contract  of 
which  the  application  is  a  part,  he  brealis 
the  law  by  annexing  an  Incorrect  copy,  or  no 
copy  at  all,  and  is  thereby  precluded  from 
defenses  founded  upon  the  application. 

In  the  present  case  the  discrepancies  between 
the  application  and  the  copy  annexed'to  the 
policy  were  in  part  merely  clerical  and  of  no 
conseguence,  and  In  part  matters  of  sub- 
stance. It  is  not  essential  to  specify  them  all. 
The  omission  of  the  heading,  "Application 
for  Assurance  in  the  Greenfield  Life  Associa- 
tion of  Greenfield,  Massachusetts,"  we  con- 
sider immaterial,  as  the'  heading  was  no  part 
of  the  application  itself,  which  states  explicit- 
ly in  the  body  of  the  Instrument  that  It  was 
made  to  the  defendant  The  heading,  like 
the  filing,  printed  on  the  other  side  of  the 
same  piece  of  paper,  was  merely  something 
printed  for  convenience  on  the  same  paper 
with  the  application,  but  not  a  part  of  it  If 
the  heading  had  been  referred  to  in  the  body 
of  the  application,  or  if  its  presence  was  the 
only  means  appearing  on  the  paper  of  deter- 
mining to  whom  the  application  was  made, 
it  might  be  a  material  part  of  the  application. 
So,  too,  the  statements  of  the  medical  exam- 
iner which  follow  the  signature  of  the  appli- 
cant to  that  part  of  the  application  headed 
"Medical  Examiner's  Report"  are  merely  a 
report  to  the  insurer  by  one  of  its  own  offi- 
cers upon  the  application  as  made  and  signed 
by  the  insured,  and  are  not  a  part  of  the  ap- 


plication, within  the  meaning  of  the  law,  the 
language  of  which  is  "a  correct  copy  of  the  ap- 
plication as  signed  by  the  applicant"  The 
applicant  signed  twice,  once  upon  each  of 
two  separate  pieces  of  paper,  and,  when  bis 
signatures  were  made,  the  blanks  on  which 
the  medical  examiner  afterwards  made  out  a 
statement  of  the  result  of  his  personal  exam- 
ination were  unfilled,  and  that  statement  was 
not  part  of  the  application  "as  signed  by  the 
applicant."  For  this. reason  the  omission  of 
that  statement  did  not  make  the  copy  incor- 
rect. Nor  do  we  consider  the  heading  of  the 
medical  examiner's  report  a  part  of  the  ap- 
plication, and  we  fblnk  the  partial  omission 
of  the  heading  of  no  importance.  Such  dis- 
crepancies as  the  omission  of  the  preposition 
"in"  before  the  words  "Fall  River,"  In  an- 
swering as  to  the  applicant's  place  of  resi- 
dence; the  misspelling  of  "temperate"  as 
"temporant";  the  omission  of  the  word  "get" 
from  the  answer,  "Get  cold  four  years  ago 
two  days,  no  bad  effects  remaining,"  and  of 
the  preposition  "for"  In  copying  the  answer, 
"For  cold,"  to  the  question  for  what  the  ap- 
plicant last  consulted  a  physician;  the  sub- 
stitution of  "or"  for  "and"  in  the  phrase  "so 
far  aa  yon  know  and  believe";  and  the  omis- 
sion of  "got"  and  "the"  in  copying  the  an- 
swer, "Got  hurt  in  the  mine,"— are  all  merely 
clerical,  not  affecting  the  meaning  of  the  appli- 
cation, and  not  preventing  the  copy  in  which 
they  appear  from  being  a  correct  copy,  with- 
in the  meaning  of  the  statute. 

Whether  the  omission  of  the  name  of  the 
county  In  copying  the  applicant's  statement 
of  his  place  of  birth  can  be  beld  a  mere  cler- 
ical error,  and  whether  several  of  the  other 
discrepancies  are  such  as  to  prevent  the  copy 
from  being  correct  within  the  meaning  of  the 
law,  we  do  not  stop  to  decide,  as  there  are 
discrepancies  which  are  plainly  matters  of 
substance,,  which  might  in  circumstances 
easily  conceivable,  affect  the  rights  of  the 
parties,  and  which,  in  our  opinion,  required 
the  presiding  Justice  to  find  that  the  copy 
was  not  a  correct  copy  as  required  by  law,  and 
to  refuse  to  admit  the  original  in  evidence. 
These  discrepancies  were  the  incorrect  an- 
swer given  In  the  copy  to  the  question  as  to 
the  amount  in  which  the  applicant's  life  was 
then  hisured,  the  answer  in  the  application 
being  "?100,"  and  in  the  copy  "$1,000,"  and 
the  erroneous  insertion  of  the  answer  "No" 
to  the  question,  "Has  any  member  of  your 
father's  family  died  of  an  inherited  disease?" 
which  was  left  unanswered  in  the  original 
application.  An  omission  to  answer  is  not 
of  course,  ordinarily  a  negative  answer,  and 
merely  founds  a  waiver  of  the  answer  by 
the  insurer.  Hall  v.  Insurance  Co.,  6  Gray, 
185,  191;  Liberty  Hall  Ass'n  v.  Housatonic 
Mut  Fire  Ins.  Co.,  7  Gray,  261.  The  amount 
of  previous  Insurance,  and  the  presence  or 
absence  of  inherited  disease  in  the  family  of 
the  applicant  are  deemed  important  by  In- 
surers; and  an  untrue  statement  in  respect 
of  either  might  well  be  the  occasion  of  future 
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controversy  as  to  the  Insurance  written  npon 
the  strength  of  such  a  statement. 

The  application  being  Inadmissible  in  evi- 
dence, and  no  part  of  the  policy  or  contract, 
it  necessarily  followed  that  the  defendant 
could  not  be  allowed  to  put  in  any  evidence 
tending  to  show  that  the  Insured  made  false 
statements  In  his  application,  Including  those 
made  by  blm  to  the  medical  examiner.  Such 
evidence  could  not  be  admitted  without  dla- 
obeying  the  law,  which  says  that  those  state- 
ments shall  not  be  considered  a  part  of  the 
contract  Considlne  v.  Insurance  Co.,  165 
Mass.  4S2,  4C6,  43  N.  E.  201.  See  BardweU 
V.  Insurance  Co.,  122  Mass.  00. 

The  policy  sued  on  was  Issued  on  July  7, 
1896,  and  It  failed  to  comply  with  the  pro- 
visions of  St.  1896,  c.  515,  §  1,  reaulring  the 
words  "Assessment  Flan"  to  be  printed  In 
bold  type  upon  both  the  iralicy  and  the  ap- 
plication. Tbt  defendant  now  contends  that 
this  statute  is  merely  directory.  As  no  Ques- 
tion as  to  that  statute  appears  to  have  been 
raised  at  the  trial,  and  it  does  not  appear  to 
have  had  any  part  In  the  decisions  there  ar- 
rived at,  we  have  now  no  occasion  to  consider 
its  meaning  or  effect.  None  of  the  rulings 
to  which  the  defendant  excepted  being  wrong, 
by  the  terms  of  the  report  the  verdict  is '  to 
stand,  and  judgment  is  to  be  entered  thereon 
for  the  plaintiff.    So   ordered. 


(172  Mass.  303) 

FARR  V.  ROUILLARD. 

(Sapreme  Judicial  Court  of  Massachusetts. 

Hampden.    Jan.  4,  1899.) 

TOWSS— CiTIBS— CONaTABLBS'    BOKDB— DaMJLOES — 
MeaSCRE— GVIDEN'CB. 

1.  Pub.  St.  c.  27,  f  113,  provides  that  a  con- 
stable shall  give  a  bond  "to  The  inhabitants  of 
a  town,"  and  shall  serve  no  civil  process  until 
be  gives  such  bond.  Chapter  28,  %  2,  pro- 
vides that  chapter  27  shall  apply  to  cities,  so 
far  as  consistent  with  other  provisions.  Sec- 
tion 9  provides  that  constables'  bonds  in  the 
city  of  Boston  shall  rnn  to  the  city  treasurer. 
B«d,  that  a  constable's  bond  in  cities  other 
than  Boston  should  rnn  to  the  city,  and  not  to 
the  treasurer. 

2.  Although  a  constable's  bond  is  given  to  the 
treasurer  of  a  city,  instead  of  to  the  city,  as 
required  by  statute,  yet,  being  rolnntarily  exe- 
cuted, and  there  being  nothing  in  the  condition 
contrary  to  law,  it  is  a  valid  bond  at  common 
law. 

3.  Where  an  obligor  on  a  constable's  bond  in- 
tended to  comply  with  the  statute,  but  instead 
of  making  the  bond  run  to  the  city,  as  required, 
made  it  run  to  the  city  treasurer,  by  implica- 
tion it  was  taken  in  trust  for  the  city;  and, 
hence,  the  damages  should  be  measured  by  the 
interest  of  the  city,  and  not  of  the  treasurer. 

4.  An  answer  not  signed  by  defendant  in  an 
action  against  a  constable  for  tort  is  not  proof 
of  the  averments  therein,  in  an  action  against 
his  bondsmen. 

Exceptions  from  superior  court,  Hampden 
county;  EUsha  B.  Maynard,  Judge. 

Action  by  Dennie  L.  Farr,  treasurer  of  the 
city  of  Holyoke,  against  Samuel  Rouillard, 
on  the  official  bond  of  Fred  S.  WilllamB,  con- 
stable.   There  was  a  Judgment  for  plaintiff, 


and    defendant    excepts.     Exceptions     sus- 
tained. 

R.  O.  Dwlght,  for  plaintiff.  A.  L.  Green 
and  F.  F.  Bennett,  for  defendant. 

LATHROP,  J.  The  prmclpal  question  In 
this  case  is  whether  the  action  can  be  main- 
tained upon  the  bond,  as  the  obligee  men- 
tioned therein  is  "the  treasurer  of  the  city  of 
Holyoke,"  instead  of  the  city  of  Holyoke. 
The  bond  in  question  was  accepted  by  the 
board  of  aldermen  of  Holyoke,  and  the  form 
was  approved  by  the  city  solicitor.  By  Pub. 
St.  c.  27,  {  113,  provision  is  made  for  a  con- 
stable giving  a  bond  "to  the  inhabitants  of  a 
town";  and  the  section  ends  with  the  words, 
"and  no  constable  shall  serve  any  process  In 
a  dvil  action  until  he  gives  such  bond."  By 
chapter  28,  $  2,  chapter  27  and  all  other  laws 
relating  to  towns  shall  apply  to  cities,  so  far 
as  they  are  not  inconsistent  with  the  general 
or  special  provisions  relating  thereto.  By 
section '9  of  this  chapter  It  Is  provided,  "Con- 
stables' bonds  in  the  city  of  Boston  shall  run 
to  the  city  treasurer."  The  fair  Inference 
from  these  provisions  Is  that  a  bond  given 
by  a  constable  in  a  city  other  than  Boston 
should  rnn  to  the  city,  and  not  to  the  treaa- 
lu-er.  The  defendant  contends  that  as  the 
bond  ran  to  the  treasurer,  and  not  to  tho 
city,  it  is  void,  and  relies  upon  the  case  of 
Whitney  v.  Blanchard,  2  Gray,  208.  This 
was  an  action  of  tort  against  a  constable  of 
a  town  for  neglecting  to  serve  and  return  a 
writ  sued  out  by  the  plaintiff,  and  committed 
to  the  defendant  for  service.  The  constable 
had  given  no  bond,  and  this  was  held  to  be 
a  good  defense,  on  the  ground  that  he  could 
not  be  held  liable  in  damages  for  omitting  to 
do  that  wbicb  he  could  not  legally  do.  This 
case  has  no  bearing  on  the  one  before  us. 
A  case  more  nearly  resembling  the  present 
Is  Sweetser  v.  Hay,  2  Gray,  49,  where  a  bond 
was  given  by  a  town  treasurer  and  collector 
to  the  selectmen  of  a  town,  instead  of  to  the 
town,  as  required  by  statute;  and  It  was 
held  that  tble  was  a  valid  bond  at  common 
law,  and  that  the  selectmen  might  maintain 
an  action  upon  It  for  the  benefit  of  the  town. 
See,  also.  Woodward  v.  Pickett,  8  Gray,  617; 
Bank  v.  Kingman,  16  Gray,  473;  Miner  v. 
Cobum,  4  Allen,  136;  Bank  v.  Smith,  6  Al- 
len, 413;  Holbrook  v.  Klenert,  113  Mass.  268; 
MosKer  v.  Murphy,  121  Mass.  276;  Brooks  v. 
Whitmore,  139  Mass.  866. 

The  bond  in  suit  was  voluntarily  executed, 
there  is  nothing  In  the  condition  tiiereof  con- 
trary to  law,  and  It  Is  a  valid  bond  at  common 
law.  Treating  the  bond  as  a  common-law 
bond,  it  is  contended  by  the  defendant  that 
only  nominal  damages  can  be  recovered;  but 
It  Is  plain  that  the  obligor  intended  to  com- 
ply with  the  statute,  and,  therefore,  by  im- 
plication it  was  taken  in  trust  for  the  bene- 
fit of  the  same  persons  who  could  take  ad- 
vantage of  a  bond  in  the  statutory  form. 
The  damages,  therefore,  will  be  measured  by 
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the  Interest  of  the  cestui  que  trust,  not  by 
that  of  the  obligee.  Sweetser  v.  Hay,  2 
Gray,  49, '53.  See,  also,  Drummond  ▼.  Crane, 
159  Mass.  577,  580,  35  N.  E.  90;  Uoyd  v. 
Harper,  16  Ch.  Dlv.  290. 

The  plaintiff  was  allowed  to  put  In  evi- 
dence, against  the  defendant's  exception,  the 
record  In  the  action  of  Mary  Bray  against 
Fred  S.  Williams.  This  appears  by  the  dec- 
laration to  have  been  an  action  of  tort  for 
the  conversion  of  certain  personal  property. 
The  answer  Is  a  general  denial,  and  contains 
the  following:  "And  the  defendant,  further 
answering,  says  that  he  is  a  constable  of  tbe 
city  of  Holyoke;  that,  as  to  the  proprarty  al- 
leged to  be  converted,  as  much  thereof  as  be 
may  have  taken  into  his  possession  he  took 
as  a  constable  of  the  city  of  Holyoke,  and 
by  virtue  of  a  certain  writ  In  which  the 
plaintiff  in  this  action  was  the  defendant." 
This  answer  is  signed  by  an  attorney.  The 
record  further  showed  that  the  plaintiff  re- 
covered Judgment  The  difficulty  with  the 
plaintiff's  case  In  this  respect  is  that,  unless 
the  statement  in  the  answer  is  admissible  in 
evidence  against  the  defendant,  there  is  noth- 
ing to  show  that  his  tortious  act  was  In  the 
performance  of  his  duty  as  constable,  and 
therefore  a  breach  of  his  bond.  If  this  an- 
swer had  been  signed  by  him,  it  would,  witb- 
ont  doubt,  have  been  admissible;  but  it  was 
signed  merely  by  his  attorney,  and  there  was 
nothing  to  indicate  how  far  the  attorney  was 
Instructed  by  tbe  defendant  in  this  particu- 
lar. This  precise  point  was  decided  in  Den- 
nle  T.  Williams,  135  Mass.  28.  The  plaintiff 
seems  to  have  relied  entirely  upon  this  state- 
ment in  the  answer,  for  we  find  no  other  evi- 
dence to  show  that  the  tortious  act  of  Wil- 
liams was  done  colore  officii.  As  the  state- 
ment in  the  answer  was  not  admissible  for 
this  purpose,  the  entry  must  be:  S^cepttons 
sustained. 


(172  Mass.  301) 

VANDERCOOK  v.  O'CONNOR  et  aL 

(Supreme  Judicial  Ourt  of  Massachusetts. 

Hampden.    Jan.  4,  1899.) 

CoNVBRSios— Review— Evidence — Supficienot — 
Question  not  Raisrd  Below— Wit- 
nesses— CoUPBTBNCT. 

1.  An  objection  to  the  snfflciency  of  evidence 
to  show  that  defendants,  charged  with  a  joint 
conversion,  were  partners,  not  made  on  the 
trial,  will  be  overruled,  where  a  witness  who 
was  employed  by  defendants  as  a  foreman  tes- 
tified that  the  property  was  used  in  the  de- 
fendants'  business   when   necessary. 

2.  A  witness  testified  that  he  had  been  in 
the  bottling  business  30  years,  and  that  he 
knew  the  value  of  bottlers'  supplies  during  that 
time.  Hfld,  that  he  was  competent  to  testify 
to  the  value  of  the  bottles  in  question  alleged 
to  have  been  converted. 

Exceptions  from  superior  court,  Hampden 
county;   Daniel  W.  Bond,  Judge. 

Action  by  C.  B.  Vandercook  against  Patrick 
3.  O'Connor  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  bring  ex- 
ceptions.    Exceptions  overruled. 


N.  P.  Avery,  for  plaintiff.  A.  L.  Green,  for 
defendants. 

HOLMES,  J.  This  is  an  action  for  the  con- 
version of  27  gross  of  bottles,  and  tbe  case 
is  here  on  exceptions.  The  first  exception  is 
to  a  refusal  to  direct  a  verdict  for  tbe  de- 
fendants. There  was  evidence  that  the  plain- 
tiff had  sold  the  bottles  to  one  Esther  J. 
Wii^n  upon  condition  that  tbe  title  should  not 
pass  until  tbe  bottles  were  paid  for,  and  that 
they  had  not  been  paid  for.  Mrs.  Winn  sold 
out  her  business  to  the  defendants,  and  the 
defendants  converted  tbe  bottlea  This  ex- 
ception is  not  mucb  pressed.  It  Is  put  on 
tbe  ground  that  the  evidence  that  the  defend- 
ants were  partners— that  is,  we  suppose,  that 
they  were  jointly  liable  for  the  tort— was  In- 
sufficient As  this  objection,  to  all  appear- 
ance, is  an  afterthought  and  as  there  is  no 
indication  of  any  question  having  been  made 
upon  the  point  at  the  trial,  slight  evidence, 
nncontroverted,  will  be  deemed  sufficient 
here.  The  sale  was  to  P.  J.  0'0>nnor  &  (}o. 
Mrs.  Winn's  husband,  who  remained  in  the 
defendants'  employment  as  their  foreman, 
testified  to  the  bottles  having  been  used  by 
the  defendants  in  their  business  as  required. 
Under  the  circtunstances,  at  least  this  Is 
enough. 

Another  exception,  also  not  much  pressed, 
was  taken  to  the  admission  of  the  testimony 
of  the  same  witness  to  the  market  value  ot 
these  bottles  at  tbe  time  of  the  conditional 
sale  in  Holyoke.  He  had  been  in  the  bot- 
tling business  over  30  years,  and  in  Holyoke 
11  years,  and  he  testified  that  he  knew  the 
market  value  of  bottlers'  supplies  in  Holyoke 
at  this  time.  He  bought  these  very  bottles 
with  his  own  name  blown  In  them,  and  pre- 
viously, it  would  seem  often,  had  bought  bot- 
tles with  other  men's  names  blown  in  them. 
If  we  assume  what  is  not  expressly  stated, 
and  take  it  that  we  have  all  the  evidence  of 
the  witness'  experience  before  us,  we  cannot 
say  that  it  shows  that  the  judge  exercised 
his  discretion  wrongly  in  admitting  the  evi- 
dence. 

On  cross-examination  of  the  plaintiff,  it  was 
brought  out  that  he  had  taken  a  mortgage  of 
certain  goods  from  Mrs.  Winn  before  tbe  date 
of  her  sale  to  the  defendants,  and  after  the 
plaintiff's  alleged  conditional  sale  of  these 
bottles  to  her.  The  defendants  offered  to 
prove  that  the  date  of  the  mortgage  had  been 
changed  after  recording,  so  as  to  show  con- 
trary to  the  fact  that  It  was  recorded  In  time 
and  was  valid.  This  evidence  was  excluded. 
It  Is  urged  that  it  should  have  been  admitted, 
on  the  ground  that  this  fact  if  true,  throws 
light  upon  the  alleged  conditional  sale,  and 
strengthens  the  defendants'  argument  from 
various  circumstances,  not  necessary  to  be 
stated,  that  the  document  purporting  to  make 
the  conditional  sale  was  fictitious,  and  was 
got  up  after  the  mortgage  was  discovered  to 
be  Invalid.  The  short  answer  to  the  excep- 
tion is  that  there  was  no  evidence  that  the 
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mortgage  covered  the  bottles  in  question,  and 
there  wss  express  evldeifce  that  it  did  not 
cover  them,  in  which  case  the  whole  argn- 
ment  falls  to  the  ground. 
Exceptions  oyerruled. 


(IR  Uua.  2M) 

TELEGRAM  NEWSPAPER  CO.  T.  COM- 
MONWEALTH. 

GAZETTE  00.  T.  SAME. 
(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.    Jan.  4,  1889.) 

CORPOBATIOKS— LlABIUTT  FOR  COMTBMPT  —  POH- 
UHHENT — NbWSPAPSB  ABTICLB— PROOBDnHB, 

1.  A  corporation  may  be  liable  for  a  criminal 
contempt  of  court,  though  that  crime  InToives 
a  specific  Intent  as  a  necessary  element. 

2.  Although  a  corporation  cannot  be  arrest- 
ed or  imprisoned  for  crime,  it  may  be  punished 
by  fine,  which  may  be  enforced  by  execution 
against  its  property. 

3.  Where  a  corporation  engaged  in  the  publi- 
cation of  a  newspaper  pnblisoes  an  article  con- 
cerning a  pending  trial,  in  the  place  where  the 
trial  is  had.  whidi  is  calculated  to  prejudice 
the  jury  and  prevent  a  fair  trial,  it  is  guilty  of 
a  criminal  contempt,  though  there  was  no  crimi- 
nal intent  in  such  publication. 

4.  Where  a  corporation  publishes  matter  con- 
cemiuK  a  pending  trial  calculated  to  prevent  a 
fair  trial,  the  court  may,  of  its  own  motion,  and 
without  complaint  made,  proceed  against  it  for 
contempt,  although  the  contempt  was  not  strict- 
ly committed  in  the  presence  of  the  court. 

5.  It  is  not  necessary  that  matter  published 
in  a  newspaper  during  the  trial  of  a  case,  cal- 
culated to  prevent  a  fair  trial,  should  be  shown 
to  have  been  read  by  members  of  the  Jury,  in 
order  that  the  publisher  should  be  guilty  of  con- 
tempt; but  it  IB  sufficient  that  it  was  publish- 
ed and  circulated  in  the  place  where  the  trial 
was  had,  and  might  have  been  read. 

6.  During  the  trial  of  an  action  to  recover 
damages  for  property  taken  by  a  city  for  public 
pnrpAses,  a  newspaper  published  an  article, 
which  was  circulated  in  the  place  where  the 
trial  was  in  progress,  stating,  "The  town  offered 
plaintiff  $80  at  the  time  of  taking,  but  be  de- 
manded $250."  Held,  that  such  fact,  if  true, 
not  being  admissible  in  evidence,  was  calculat- 
ed to  prejudice  the  jury  and  prevent  the  due  ad- 
ministration of  justice,  and  was,  therefore,  a 
contempt  of  court. 

Error  to  supreme  judicial  court,  Worcester 
county;  W.  A.  Field,  Judge. 

The  Telegram  Newspaper  Company  and 
the  Gazette  Company  were  convicted  of  con- 
tempt in  the  publication  of  an  article  con- 
cerning a  pending  cause  during  Its  trial,  and 
bring  error.    Affirmed. 

F.  P.  Oonlding,  D.  Manning,  an^yW.  C. 
Mellisb,  for  plalntUIs  In  error.  Herbert 
Parker.  Dist  Atty.,  and  G.  S.  Taft,  Asst 
Dl8t  Atty.,  for  the  Commonwealth. 

FIELD,  O.  J.  These  are  two  writs  of  er- 
ror, and,  although  the  pleadings  may  possi- 
bly raise  issues  of  fact  as  well  as  issues  of 
law,  the  cases  were  entered,  without  objec- 
tion on  the  part  of  any  of  the  parties,  upon 
the  docket  of  the  full  court,  and  each  case 
was  heard  upon  the  plea,  "In  nnllo  est  er- 
ratum." The  Telegram  Newspaper  Com- 
pany Is  a  Massachusetts  corporation,  having 


its  usual  place  of  business  in  Worcester,  and 
publishing  there  a  daily  newspaper.  The 
Gazette  Company  is  a  corporation  establish- 
ed under  the  laws  of  the  state  of  Maine,  hav- 
ing its  usual  place  of  business  in  Worcester, 
and  publishing  there  a  dally  newspaper.  It 
is  understood  that  it  had  complied  with  St. 
1884,  c.  330,  and  had  made  the  commission- 
er of  corporations  its  attorney,  upon  whom 
legal  process  might  be  served.  The  record 
In  the  cases  recites  that  the  corporations,  re- 
spectively, appeared  in  the  superior  court 
with  counsel,  in  obedience  to  the  summons 
of  that  court  to  show  cause  why  they  should 
not  be  adjudged  In  contempt  for  publishing 
certain  articles  in  their  newspapers,  of  the 
dates  of  January  13th  and  14th,  respectively, 
of  the  year  1898,  which  articles  dealt  with 
and  discussed  the  matter  oC  the  trial  before 
said  court  of  the  action  or  petition  of  Silas 
H.  Loring  against  the  town  of  Holden,  and 
that  the  corporations  appeared,  and  were 
heard,  so  that  any  question  of  due  service  of 
the  summons  upon  the  foreign  corporation 
has  become  ImmaterlaL 

The  petition  of  Silas  H.  Loring  against  the 
town  of  Holden  at  the  time  of  the  publica- 
tion of  the  articles  In  the  newspapers  was  on 
trial  before  the  superior  court  then  sitting  at 
Worcester,  and  it  was  a  petition  for  the  as- 
sessment of  damages  suffered  by  the  taking 
of  land  of  the  petitioner  for  the  abolition  of 
a  grade  crossing  of  the  Fitchburg  Railroad 
Company.  The  portion  of  the  articles  pub- 
lished which  the  court  found  was  calculated 
to  obstruct  the  course  of  Justice  in  said  court, 
and  prevent  a  fair  trial  of  said  petition,  was, 
after  describing  the  petition  of  Loring 
against  the  town  of  Holden,  the  following: 
"The  town  offered  Loring  $80  at  the  time  of 
the  taking,  but  he  demanded  $250,  and,  not 
getting  It,  went  to  law,"  which  appeared  in 
the  Worcester  Dally  Telegram;  and  "The 
town  offered  the  plaintiff  $80,  but  he  wanted 
$250,"  which  appeared  In  the  Worcester 
Evening  Gtusette.  Whether  there  Is  any 
truth  In  these  statements  does  not  appear. 
The  facts  stated,  even  if  they  were  true, 
were  not  admissible  in  evidence  at  the  trial 
of  the  petition  before  the  superior  court;  and, 
so  far  as  appears,  they  were  no  part  of  the 
proceedings  at  the  trial,  and,  if  they  were 
brought  to  the  knowledge  of  the  jurors  be- 
fore they  rendered  their  verdict,  were  calcu- 
lated to  influence  them  upon  the  amount  of 
the  damages  to  be  given  by  their  verdict 
The  newspapers  were  published  and  circu- 
lated in  Worcester,  and  It  was  not  Improba- 
ble at  the  time  of  publication  that  the  arti- 
cles would  be  read  by  some  of  the  jurors 
before  the  trial  of  the  petition  was  finished. 

The  record  before  us  In  each  case,  after 
setting  out  the  whole  of  the  articles  publish- 
ed, and  the  summons,  service,  and  appear- 
ance of  the  corporation,  and  the  hearing, 
concludes  as  follows:  "When,  after  hearing 
all  matters  and  things  concerning  said  pub- 
lication by  said  respondents,  it  appearing  to 
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Bald  court  that  said  article  waa  calcnlated 
to  obstruct  the  course  of  Justice  In  said  court, 
and  prevent  a  fair  trial  of  said  case,  and  that 
It  was  a  contempt  of  said  court  for  said  cor- 
poration to  publish  the  said  article  during  the 
said  trial,  it  was,  therefore,  ordered  by  said 
court  that  said  respondent  corporation  be  ad- 
judged guilty  of  contempt  of  said  court  for 
said  publication  of  said  article;  and  it  was 
thereupon  ordered  by  said  court  that  said  re- 
spondent corporation  pay  a  flne  of  $100,  and 
It  was  further  ordered  that.  If  said  flne  be 
not  paid  within  twenty-four  hours,  an  exe- 
cution be  Issued  against  said  respondent  cor- 
poration for  the  collection  of  said  fine  by  a 
levy  on  its  property." 

It  Is  contended  that  a  corporation  cannot 
be  guilty  of  a  criminal  contempt  of  court, 
although  It  may.be  fined  for  what  is  called 
a  "civil  contempt"  It  Is  said  that  an  Intent 
cannot  be  imputed  to  a  corporation  in  crimi- 
nal proceedings.  It  has  been  decided  in  this 
commonwealth  that  a  corporation  may  be  lia- 
ble civilly  for  a  libel  or  a  malicious  prosecu- 
tion. Fogg  V.  Railroad  Co.,  148  Mass.  513, 
20  N.  E.  109;  Reed  v.  Banl;,  130  Mass.  443. 
We  think  that  a  corporation  may  be  liable 
criminally  for  certain  offenses,  of  which  a 
specific  Intent  may  be  a  necessary  element 
There  is  no  more  difficulty  in  imputing  to  a 
corporation  a  specific  intent  in  criminal  pro- 
ceedings than  in  clviL  A  corporation  cannot 
be  arrested  and  imprisoned  in  either  civil  or 
criminal  proceedings;  but  its  property  may 
be  taken,  either  as  compensation  for  a  pri- 
vate wrong  or  as  punishment  for  a  public 
wrong.  In  most  of  the  states  of  this  coim- 
try  corporations  may  be  formed,  under  gen- 
eral laws,  for  the  purpose  of  doing  almost 
any  kind  of  business,  as  easily  as  partner- 
ships, and  many  of  the  newspapers  are  pub- 
lished by  corporations.  Although  natural  per- 
sons who  publish  or  assist  In  publishing  a 
libel  In  a  newspaper  owned  by  a  corporation 
may  be  punished  criminally  by  flne  or  Im- 
prisonment or  both,  yet  If  the  corporation 
cannot  be  punished  by  a  flne,  it  will  escape 
all  criminal  liability.  The  authors  of  libels 
are  often  irresponsible  persons,  and  the  rem- 
edy by  private  action  agralnst  corporations  for 
the  publishing  of  libelous  statements  is  often 
inadequate.  That  a  corporation  may  be  in- 
dicted for  a  misfeasance  as  well  as  for  a 
nonfeasance  has  been  decided  in  this  com- 
monwealth. Com.  V.  New  Bedford  Bridge, 
2  Gray,  339.  See  Reg.  v.  Great  North  of  Eng- 
land Ry.,  9  AdoL  &  B.  (N.  S.)  315,  326.  A  cor- 
poration may  be  Indicted  for  a  libel.  State 
V.  Atchison,  3  Lea,  729,  31  Am.  Rep.  663,  and 
note;  Brennan  v.  Tracy,  2  Mo.  App.  643; 
Phaiinaceutlcal  Soc.  v.  London  &  Provincial 
Supply  Ass'n,  6  App.  Gas.  857,  869,  870;  2 
Blsh.  New  Cr.  Law,  S§  9,  35;  Newell,  Defam. 
(2d  Ed.)  362,  363;  Odgers,  Sland.  (3d  Ed.) 
436;  5  Thomp.  Corp.  g  6418  et  seq.  The  pub- 
lication of  an  article  in  a  newspaper  which 
is  printed  and  circulated  in  the  place  where 
a  trial  is  had,  pending  the  trial,  and  which 


concerns  the  cause  on  trial,  and  Is  calcnlated 
to  prejudice  the  Jdry  in  the  cause  and  pre- 
vent a  fair  trial,  often  has  been  held  to  be 
a  criminal  contempt  of  the  court  trying  the 
cause.  O'Shea  v.  (yShea,  16  Prob.  Dlv.  58; 
Ex  parte  Green,  7  Times  Law  B.  411;  Daw 
V.  Eley,  L.  R.  7  Eq.  55;  Bamsbotbam  v. 
Senior,  L.  B.  8  Eq.  675;  People  v.  Wilson. 
64  lU.  195;  In  re  Sturoc.  48  N.  H.  428;  In  re 
Cheeseman,  49  N.  J.  Law,  137,  6  Atl.  513; 
State  V.  Prew,  24  W.  Va.  416;  Oswald,  Con- 
tempt (2d  Ed.)  p.  58  et  seq.;  7  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  tit  "Contempt"  p.  59. 
If  a  corporation  publishes  the  article,  we  see 
no  reason  why  it  should  not  be  held  liable 
for  a  crimhial  contempt  5  Thomp.  Corp. 
H  64,  68,  et  seq'.;  7  Am.  &  Eng.  Enc  Law 
(2d  Ed.)  p.  817,  on  corporations  and  cases 
cited.  There  are  no  statutes  in  this  common- 
wealth regulating  the  proceedings  in  the  trial 
and  punishment  of  contempt  of  coturt  "The 
summary  power  to  commit  and  punish  for 
contempt  tending  to  obstruct  or  defeat  the 
administration  of  Justice  is  inherent  in  courts 
of  chancery  and  other  superior  courts,  as 
essential  to  the  execution  of  their  powers  and 
to  the  maintenance  of  authority,  and  is  part 
of  the  law  of  the  land,  .within  the  meaning 
of  Magna  Charta  and  of  the  twelfth  article 
of  our  declaration  of  rights."  Cartwright's 
Case,  114  Mass.  230,  238;  Tlnsley  v.  Ander- 
son, 171  U.  S.  101,  18  Sup.  Ct  805. 

In  the  present  cases  It  was  not  necessary 
that  a  formal  complaint  should  first  have 
been  made  to  the  court  The  contempt  if 
there  was  one,  was  not  strictly  speaking, 
committed  in  the  presence  of  the  court,  but 
it  related  to  a  trial  then  proceeding  before 
the  court  In  each  case  a  summons  to  the 
plaintiffs  In  error  waa  issued  by  the  court,  of 
Its  own  motion,  and  without  complaint  made, 
to  show  cause  why  the  corporations  should 
not  be  adjudged  in  contempt  for  publishing 
an  article  dealing  with  a  matter  on  trial  be- 
fore the  court  When  it  comes  In  any  man- 
ner to  the  knowledge  of  the  presiding  Justice 
of  a  court  that  articles  are  published  in  a 
newspf^ter  circulated  in  the  place  where  the 
court  is  held  which  are  calculated  to  prevent 
a  fair  trial  of  a  cause  then  on  trial  before 
the  court  the  court  of  its  own  motion,  can 
institute  proceedings  for  contempt  Such  a 
power  in  the  court  is  necessary  for  its  own 
protection  against  an  inproper  Interference 
with  the  due  administration  of  Justice,  and  it 
is  not  dependent  upon  the  complaint  of  any 
of  the  parties  litigant  If  the  publication 
amounts  to  a  contempt  of  court  because  It 
Interferes  with  the  due  administration  of  Jus- 
tice in  a  cause  before  the  court  the  contempt 
is  analogous  to  a  contempt  committed  In  the 
presence  of  the  court  The  proceedings  in 
the  present  cases,  after  the  service  of  process, 
show  that  the  plalntltEa  In  error  were  spe- 
cifically Informed  of  the  natnrc  of  the  cliarge 
against  them,  and  were  given  a  full  oppor- 
tunity to  be  heard  with  the  aid  of  coansei. 

The  most  important  question  is  whether  the 
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publication  of  tbese  arOcIes  under  the  cir- 
cumstances stated  could  be  adjudged  a  con- 
tempt. Tbe  articles  published  were  not  de- 
famatory, either  as  regards  tbe  presiding  Jus- 
tice of  the  court,  or  the  Jurors  before  whom 
the  cause  referred  to  was  being  tried,  or  the 
parties  to  the  cause.  In  one  case  the  court 
discharged  the  treasurer  and  manager  of  the 
newspaper,  and  In  the  other  the  editor  and  the 
publisher,  on  the  ground  that  they  were  not 
shown  to  be  directly  responsible  for  the  pub- 
lications. It  Is  probable  (although  this  does 
not  expressly  appear  in  the  papers  before  us) 
that  the  person  or  persons  employed  to  report 
for  each  newspaper  the  proceedings  of  the 
court  wrote  the  articles,  and  caused  them  to 
be  published.  The  superior  court  has  not 
found  that  there  was  an  intent  to  Influence 
the  trial  of  the  cause  referred  to  on  the  part 
of  anybody.  The  articles  are  objectionable 
only  because  they  purport  to  state  the  amoimt 
of  money  which  they  said  tbe  town  offered  to 
pay  the  plaintiff,  and  the  amount  the  plaintiff 
demanded,  before  the  petition  was  brought 
The  law  encourages  attempts  to  settle  or  com- 
promise disputes,  without  subjecting  the  par- 
ties to  any  liability.  If  the  attempts  fall,  of 
hayhig  any  concessions  therein  made  to  avoid 
litigation  put  in  eyldence  against  them  in  the 
subsequent  litigation.  Upton  t.  Railroad  Co., 
8  Gush.  600;  Harrington  y.  Inhabitants  of 
Lincoln,  4  Gray,  663;  Gay  v.  Bates,  99  Mass. 
263;  Draper  y.  Inhabitants  of  Uatlleld,  124 
Mass.  63.  We  are  content  to  assume  that  the 
person  or  persons  who  wrote  and  caused  the 
articles  to  be  published  did  not  know  this 
rule  of  law,  and  acted  without  any  intent  to 
pcryert  the  course  of  Justice.  As  the  only 
intent  which  can  be  imputed  to  the  corpora- 
tion Is  the  intent  of  its  ofUcers  or  agents,  tbe 
question  Is  whether  the  publication  of  these 
articles  without  any  intent  to  pervert  the 
course  of  Justice  can  be  adjudged  a  contempt. 
In  Hall  Co.  y.  Lake,  58  Law  J.  Ch.  613,  it  Is 
said  that  it  must  be  shown  that  the  articles 
were  published  with  knowledge  of  the  pend- 
ing cause,  and  that  appears  in  tbe  present 
cases.  In  Cartwright's  Case,  supra,  It  is  said 
by  the  court,  "But  the  Jurisdiction  and  power 
of  tbe  court  do  not  dei>end  upon  the  question 
whether  the  offense  might  or  might  not  be 
punished  by  Indictment"  "  'As  regards  the 
question  whether  a  contempt  has  or  has  not 
been  committed,  it  does  not  depend  upon  the 
Intention  of  the  party,  but  upon  the  act  he 
has  done.'  By  Taney,  J.,  in  Wartman  y. 
Wartman,  Taney,  362,  870,  Fed.  Cas.  No.  17,- 
210."  If  a  person  talk  with  or  send  a  state- 
ment to  a  juror  about  a  cause,  during  the 
trial  of  It,  In  such  a  manner  that  it  may  cause 
prejudice  or  bias  in  the  cause,  although  the 
Intent  with  which  tbe  person  acted  may  af- 
fect the  amount  of  his  punishment,  he  cannot 
Justify  his  conduct  by  showing  that  he  had 
no  evil  intent,  and  knew  no  better. 

It  was  not  necessary  that  the  superior  court 
should  find  that  tbe  articles  published  actual- 
ly had  been  read  by  some  of  the  Jurors  while 


trying  the  cause  to  which  the  articles  re- 
ferred. They  plainly  had  been  read  by  the 
presiding  Justice  during  the  trial,  and  It  was 
likely  that  they  had  been  read  by  some  of  the 
Jurors.  The  intention  of  the  publisher  of  a 
newspaper  is  that  it  should  be  bought  and 
read  by  persons  within  the  place  where  it  cir- 
culates. Cases  should  be  determined  on  the 
eyldence  presented  in  court.  It  is  an  Ineyi- 
table  perversion  of  the  proper  administration 
of  Justice  to  attempt  to  influence  the  Judge 
or  Jury  in  the  determination  of  a  cause  pend- 
ing before  them  by  statements  outside  of  the 
court  room,  and  not  in  the  presence  of  the 
parties,  which  may  be  false,  and,  even  if  they 
are  true,  are  not  in  law'  admissible  In  evi- 
dence. We  cannot  say  that  it  appears  that 
the  superior  court  erred  in  adjudging  that  the 
publication  of  these  articles,  under  the  cir- 
cumstances stated,  was  a  contempt  of  that 
court;  and  it  was  for  that  court  to  determine 
whether  it  was  necessary  to  Institute  proceed- 
ing's for  contempt  in  order  to  vindicate  its  au- 
thority to  secure  the  due  administration  of 
Justice  in  a  cause  pending  before  It  The  pub- 
lications contained  statements  of  facts,  evi- 
dence of  which  was  not  competent  at  the 
trial,  and  was  not  introduced  at  the  trial;  and 
they  were  so  made  that  it  was  likely  that  tbe 
presiding  Justice  and  the  Jurors  would  read 
them  during  the  trial,  and  tbe  natural  and 
probable  effect  of  them  was  .Improperly  to 
influence  the  court  and  jury  In  the  determina- 
tion of  the  cause. 

The  proper  method  of  collecting  a  fine  im- 
posed upon  a  corporation  is  by  levy  of  an 
execution,  to  be  issued  by  the  court  Rex  v. 
Woolf,  2  Barn.  &  Aid.  609,  1  Chit  683;  Hud- 
dleson  v.  Ruflin,  6  Ohio  St  604;  1  Chit  Cr. 
Law  (2d  Bd.)  811;  1  Blsh.  New  Cr.  Proc.  S 
1303  et  seq.    Judgments  aiflrmed. 


0.72  Mass.  306) 
FORBES,  Judge  of  Probate,  v.  WARE. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Jan.  6,  1889.) 

Guardian  and  Ward— Accoontino  —  Sbt-Ofp— 
EviDiNCB— Interest. 

1.  At  the  death  of  their  mother  the  Rrand- 
mother  took  her  grandchildren  home  with  her, 
and  supported  and  cared  for  them,  with  their 
father's  consent.  There  was  no  showing  that 
she  expected  to  be  paid,  and  there  was  no  con- 
tract that  she  should.  BeUl,  that  her  adminis- 
trator conld  not  set  off  the  cost  of  such  support 
against  a  debt  owing  as  guardian  to  her  daugh- 
ter's estate. 

2.  Evidence  by  the  administrator  as  to  what 
his  intestate  said  as  to  the  terms  on  which  the 
children  were  taken  is  not  admissible. 

8.  The  fact  that  a  Kuardian  mingled  trust 
funds  with  his  own,  and  neglected  to  pay  them 
over,  does  not  justify  charging  him  with  com- 
pound interest;  no  fraud  nor  demand  on  him 
heinK  shown,  and  his  neglect  not  warranting 
the  presumption  that  he  received,  or  ought  to 
have  received,  such  interest. 

Exceptions  from  supreme  judicial  court, 
Worcester  county;  (Tharles  Allen,  Judge. 

Action  by  WHllam  T.  Forbes,  judge  of  pro- 
bate, against  CSiarles  E.  Ware,  administrator 
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of  the  estate  of  Mary  J.  Miles,  deceased,  who 
was  guardian  of  Mabel  Augusta  Miles,  on  a 
guardian's  bond.  There  was  a  Judgment  for 
plaintiff,  and  defendant  excepts.  Exceptions 
sustained. 

C.  A.  Russell  and  W.  S.  B.  Hopkins,  for 
plaintitr.  G.  E.  Ware  and  Herbert  Parker, 
for  defendant. 

MORTON,  J.  We  treat  the  assessor's  re- 
port as  In  the  nature  of  a  master's  report 
See  Fisk  y.  Gray,  100  Mass.  191;  Paddock  t. 
Insurance  Co:,  101  Mass.  521;  McKim  T. 
Blake,  139  Mass.  593,  2  N.  B.  157.  Excep- 
tions to  It  were  taken  by  both  parties.  The 
plaintiff  has  not  argued  the  first  exception 
taken  by  him,  and  states,  in  effect,  that  he 
does  not  now  insist  upon  the  others.  We, 
therefore,  regard  the  plaintiffs  exceptions  as 
waived. 

The  substance  of  the  defendant's  excep- 
tions is  that  the  master  erred  in  regard  to  the 
matter  of  set-off  and  payment,  and  In  exclud- 
ing evidence  that  was  offered  by  defendant  In 
support  of  it,  and  also  in  computing  interest 
at  6  per  cent.,  with  annual  rests,  on  the  bal- 
ance found  due  from  defendant's  intestate  to 
the  estate  of  her  ward. 

The  claim  on  which  the  defendant  relics  in 
set-off  and  payment  did  not  arise  till  after 
the  death  of  the  intestate's  ward,  and  is  for 
the  support  and  maintenance  by  defendant's 
intestate  of  the  children  left  by  her  former 
ward.  If  we  assume  that  the  administrators 
of  the  ward's  estate  could  have  bound  it  by 
an  agreement  with  defendant's  Intestate  that 
the  estate  which  they  represented  should  be 
liable  to  her  for  such  support  and  mainte- 
nance (in  regard  to  which  there  are  great,  if 
not  insuperable,  difficulties),  there  is  nothing 
tending  to  show  that  any  such  agreement 
was  entered  into,  either  in  the  facts  agreed 
to  at  the  hearing  before  the  master,  or  in  the 
evidence  that  was  offered  and  excluded.  Nor 
do  we  see  anything  from  which  such  an 
agreement  can  be  implied.  All  that  appears 
Is  that  after  the  mother's  death  the  grand- 
mother took  the  children  home  with  her,  and 
supported  and  cared  for  them  till  her  death, 
except  that  in  the  summer  they  made  visits 
at  their  father's  home,  in  Gloucester,  and 
that  they  lived  with  their  grandmother  the 
rest  of  the  time,  with  his  knowledge  and  con- 
sent There  is  nothing  to  show  that  she  ex- 
pected payment  for  what  she  did.  She  was 
not  the  guardian  of  the  children,  or  legally 
liable  for  their  support  The  father  was  their 
natural  guardian,  and  was  bound  to  maintain 
them.  Nothing  occurred,  so  far  as  appears, 
to  relieve  him  from  that  obligation.  The  fact 
that  he  had  no  property,  except  such  as  be 
would  receive  from  his  wife's  estate,  had  no 
tendency  to  show  that  the  defendant's  intes- 
tate had  a  valid  claim  against  the  estate  of 
her  former  ward  for  the  children's  support 
and  maintenance  after  the  ward's  death.  We 
discover  no  ground  on  which  it  Justly  can  be 
held  that  what  the  defendant's  Intestate  did' 


In  supporting  and  maintaining  the  children 
operated  as  a  payment  in  whole  or  in  part  of 
what  was  due  from  her  to  the  estate  of  her 
ward,  or  should  be  so  treated  In  equity  and 
good  conscience.  The  evidence  which  was 
offered  by  the  defendant  as  to  what  bis  intes- 
tate said  respecting  the  terms  and  conditions 
under  which  the  children  were  living  with 
her  was  rightly  excluded.  The  defendant 
could  not  put  In  evidence  In  his  own  favor 
the  declarations  of  bis  hitestate.  Even  If  we 
assume  that  the  other  evidence  which  was 
offered  by  the  defendant  should  have  been 
admitted,  its  exclusion  did  the  defendant  no 
harm,  as  it  fell  far  short  of  establishing  a 
payment  as  a  right  to  a  set-oft.  We  think 
that  the  rulings  of  the  assessor  on  this  part 
of  the  case  were  correct  and  that  the  defend- 
ant's exceptions,  so  far  as  they  relate  to  the 
matter  of  payment  or  set-off,  and  evidence 
offered  in  support  thereof,  must  be  overruled. 
We  have  considered  the  questions  on  tbeir 
merits,  without  regard  to  certain  technical 
objections  which  have  been  urged  by  the 
plaintiff. 

The  remaining  question  relates  to  the  mat- 
ter of  interest  The  assessor  found  that  on 
December  10,  1887,  there  was  a  balance  due 
from  defendant's  intestate  of  $10,796.32,  reck- 
oning simple  Interest  at  6  per  cent,  and  that 
subsequent  to  that  date  she  mingled  this  sum 
with  her  own  property,  "used  the  same  as 
her  own,  neglected  to  pay  over  the  same  to 
the  representative  of  the  ward,  and  retained 
the  same  under  such  circumstances  as  war- 
rant the  court  in  imposing '  compound  Inter- 
est"; and  he,  accordingly.  In  finding  the 
amount  due,  computed  compound  interest  at 
6  per  cent  The  evidence  is  not  reported. 
We  understand  that  the  ruling  of  the  assess- 
or "that  as  matter  of  law,  compound  Inter- 
est should  be  computed  on  the  balance."  was 
based  on  the  facts  found  by  him  as  before 
stated  In  regard  to  the  manner  In  which  the 
guardian  had  dealt  with  the  trust  property, 
and  that  when  he  states  that  the  guardian 
retained  the  sum  due  the  ward's  estate  under 
such  circumstances  as  warrant  imposing  com- 
pound interest  he  means  that  she  mingled  it 
with  her  own  property,  used  It  the  same  as 
her  own,  and  neglected  to  pay  It  over.  It 
does  not  appear  that  the  guardian  was  en- 
gaged in  business,  and  employed  the  ward's 
property  in  it  what  use  the  guardian  made 
of  the  property,  or  that  she  received  any  in- 
come or  profit  from  it  or  that  there  was  any 
wrongful  Intent  on  her  part  It  is  not  found 
that  a  demand  was  made  upon  her  by  the 
representatives  of  the  ward,  or  that  she  re- 
fused to  account  There  is  no  finding  as  to 
what  the  property  of  the  ward  consisted  of. 
It  Is  stated  that  her  own  consisted  largely  of 
real  estate  standing  in  her  own  name  and 
that  of  a  third  person,  but  that  Is  all.  It  is 
not  found,  in  terms,  at  least  tiiat  there  was 
any  willful  breach  of  trust;  and  it  Is  not  un- 
likely that  the  manner  in  which  she  dealt 
with  the  property  was  due  to  a  failure  to  dis- 


Digitized  by 


Google 


In«t| 


THIEME  T.  ZUMPB. 


449 


eliminate  clearly  t>etween  relations  arising 
ont  of  the  fact  that  the  ward  and  her  chil- 
dren were  her  daughter  and  grandchildren, 
and  her  duties  as  probate  guardian.  And 
the  question  Is  whether  the  fact  that  the 
guardian  mingled  the  property  of  the  ward's 
estate  with  her  own,  used  It  the  same  as  her 
own,  and  neglected  to  pay  It  over,  justifies, 
without  anything  more  appearing,  the  Impo- 
sition of  compound  Interest  at  the  rate  estab- 
lished by  law  In  this  commonwealth  for  sim- 
ple Interest  We  do  not  think  that  It  does. 
Simple  Interest  at  6  per  cent  will  undoubted- 
ly yield  more  than  the  guardian  would  have 
been  able  to  realize  from  any  Investment  that 
■he  would  have  been  authorized  to  make.  In 
some  cases  it  Is  said  that  compound  interest 
is  Imposed  as  a  penalty,  but  the  more  correct 
view  seems  to  be  that  It  Is  Imposed  because 
In  the  particular  case  It  has  been  received,  or 
Is  presumed  to  have  been  received,  or  ought 
to  have  been  received,  or  the  circumstances 
were  such  that  the  court  was  unable  to  de- 
termine whether  the  person  charged  had  or 
bad  not  received  It,  and  compelled  him  to  ac- 
count for  n  in  order  to  make  sure  that  the 
cestuls  que  trustent  received  all  to  whlclk 
they  were  entitled.  Attorney  Qeneral  v.  Al- 
ford,  4  De  Gex,  M.  &  G.  843;  Burdlck  v.  Oar- 
rick,  5  Ch.  App.  233,  241,  243;  Vyse  v.  Fos- 
ter, 8  Cb.  App.  309,  333;  Schieffelln  v.  Stew- 
art 1  Johns.  Ch.  820;  Perry,  Trusts  (2d  Ed.) 
S  471.  In  other  words,  the  principle  of  lia- 
bility is  accountability  for  what  has  been  re- 
ceived, or  ought  to  have  been  received,  or 
must  be  presumed  to  have  been  received,  and 
not  punishment  for  a  breach  of  duty.  A 
guardian  has  no  right  to  mingle  the  funds 
and  property  of  his  ward  with  his  own,  but 
It  Is  doubtful  whether  the  fact  that  be  has 
done  80  will  Justify,  without  more,  the  impo- 
sition of  compound  Interest  Forbes  v.  Al- 
len, 166  Mass.  569,  44  N.  E.  1066;  HcKlm  v. 
Blake,  139  Mass.  683,  2  N.  B.  157;  Same  v. 
Hlbbard,  142  Mass.  422,  8  N.  B.  152;  White 
T.  Dltson,  140  Mass.  3i}l.  4  N.  B.  ^6;  Dunlap 
T.  Watson,  124  Mass.  306.  A  guardian  is 
bound  to  exercise  strict  fidelity  and  a  sound 
discretion  In  caring  for  the  Interests  of  his 
ward,  and,  if  his  neglect  In  paying  over  or.  in- 
vesting Is  culpable,  he  will  be  charged  with 
interest,  on  the  ground  that  It  will  be  pre- 
sumed that  he  received  It,  oe  ought  to  have 
received  it;  bat  it  seems  to  us  that  he  ought 
not  to  be  charged  with  compound  interest, 
imless  the  neglect  Is  so  gross  as  to  warrant 
the  presumption  that  he  received,  or  ought 
to  have  received,  that  also.  Lamb  y.  Lamb, 
11  Pick.  871,  374,  375;  Wyman  v.  Hubbard, 
13  Mass.  232;  Pay  v.  Howe,  1  Pick.  527; 
Boynton  v.  Dyer,  18  Pick.  1;  Ellott  v.  Spar- 
rell,  114  Mass.  404;  Attorney  General  v.  Sol- 
ly, 2  Sim.  618;  Dunscomb  v.  Dunscomb,  1 
Johns.  Cb.  508;  Manning  v.  Manning,  1 
Johns.  Ch.  627;  Bx  parte  Ogle,  8  Ch.  App. 
716.  Snch  an  Inference  will  be  drawn  with 
less  difficulty  where  there  is  an  element  of 
fraud  In  the  conduct  of  the  guardian  or  trua- 
62M.B.-20 


tee,  but  In  this  case  none  ts  f  oimd.  General 
ly  the  cases  In  which  compound  interest  has 
been  allowed  have  been  cases  in  which,  In- 
violation  of  his  trust,  the  trustee  or  guardian 
has  employed  the  trust  property,  in  trade, 
business,  speculation,  or  some  other  manner, 
for  his  private  benefit,  and  has  received  an 
Income  or  profit  therefrom,  or  cases  In  which 
there  was  an  element  of  fraud,  or  where  there 
were  productive  stocks  and  securities  which 
he  had  converted  to  his  own  use,  or  where 
there  were  express  directions  to  pay  over  or 
to  Invest,  or  where  there  were  other  circum- 
stances tending  to  show  gross  delinquency  (m 
his  part  Robblns  v.  Bayward,  1  Pick.  628, 
note;  Jennlson  v.  Hapgood,  10  Pick.  77,  104, 
105;  Boynton  ▼.  Dyer,  supra;  Eliott  v.  Spar- 
rell,  supra;  Hook  v.  Payne,  14  Wall.  252; 
McKnlghf  s  Ex'rs  v.  Walsh,  23  N.  J.  Eq.  138$ 
Farwell  v.  Steen,  46  Vt  678;  Jones  v.  Fox- 
all,  15  Beav.  392;  Swindall  v.  Swlndall,  43  N. 
C.  285;  Schleffelto  v.  Stewart,  supra;  Perry, 
Trusts  (Ist  Bd.)  {  471;  2  Story,  Bq.  Jur.  (lOtli 
Ed.)  i  1277.  A  majority  of  the  court  do  not 
think  that  the  circumstances  In  this  case  are 
such  as  to  Justify  the  imposition  of  compound 
interest  but  that  simple  Interest  at  6  per 
cent  should  be  reckoned  from  the  lOtb  day 
of  December,  1887,  down  to  the  Issuing  of  the 
execution.  The  result  is  that  on  this  branch 
of  the  case  the  defendant's  exceptions  are 
sustained.  Decree  to  be  entered  in  accord- 
ance with  this  opinion.    So  ordered. 


052  Ind.  85$) 

THIBMB  V.  ZUMPB.  1 

(Supreme  Court  of  Indiana.    Jan.  5,  1899.) 

WiUjS — Leoaoiis — Construction — RBPLaviii— 
Fleadino — Demdbber. 

1.  A  legatee  nnder  a  will  bequeathing  to  her 
certain  property  subject  to  the  condition  that  a 
certain  trustee  shall  take  charge  of  it,  and  pay 
her  the  income  annually,  and  deliver  the  prop- 
erty to  her  children  on  her  death,  is  not  entitled 
to  possession  of  the  property   as  against  the 

2.  A  complaint  in  replevin  is  demurrable  for 
want  of  an  allegation  of  a  demand,  notwith- 
standing it  alleged  that  defendant  had  posses- 
sion without  riglit  where  there  was  a  specific 
allegation  showing  that  defendant  had  possea- 
sion  nnder  a  claim  of  right 

3.  General  allegations,  in  a  complaint  in  re- 
plevin, that  plaintiff  is  entitled  to  possession, 
and  that  defendant's  possession  is  Dnlawfui,  are 
of  no  avail  on  demurrer,  where  it  also  contains 
specific  allegations  as  to  the  character  of  plain- 
tiff's title,  showing  him  not  entitled  to  posses- 
sion. 

Appeal  from  circuit  court,  Tippecanoe 
county;  William  G.  L.  Taylor,  Judge. 

Replevin  by  Sophia  Zumpe  against  John 
Henry  Thleme.  From  an  order  overruling 
a  demurrer  to  the  complaint,  defendant  ap- 
peals.    Reversed. 

John  M.  La  Rue  and  A.  Orth  Behm,  forajh 
pellant    John  F.  McHngh,  for  appellee. 

BAKER,  J.     The  parts  of  the  wIU  of  EUza^ 
beth  Thleme,  necessary  to  the  decision  of 
'BehearlDg  denlWk 
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tbiB  case,  read:  "^tem  4.  I  give,  devlae,  and 
beqneatb  to  my  children  Obarles  O.  Thleme, 
Sophia  Zumpe,  John  Henry  Thleme,  Fred- 
erick TUeme,  and  my  grandchUdren  Edward 
Thleme  and  John  Thleme,  children  of  my  son 
William  Thleme,  deceased,  all  the  remainder 
of  the  real  and  personal  property  of  which  I 
may  die  seised  or  possessed;  the  said  grand- 
children, both  together,  receiTlng  the  undi- 
vided one-flfth  part  thereof.  •  •  •  And 
the  share  bequeathed  by  this  clause  to  my 
daughter,  Sophia  Zumpe,  is  made  subject  to 
the  provlslonB  contained  in  Item  ten  of  this 
will."  "Item  10.  My  daughter,  Sophia 
Znmpe,  is  afflicted  with  deafness,  and  is  now 
the  mother  of  nine  children;  and  It  la  for 
these  reasons  that  I  have  favored  her  and 
her  children  by  giving  them  the  farm  they 
now  reside  on  (item  three  of  the  will),  over 
and  above  her  full  share  in  my  estate.  And 
that  she  may  not  be  taken  advantage  of  by 
any  one,  I  hereby  appoint  my  son  John 
Henry  Thieme  a  trustee  for  her,  and  direct 
that  he  take  charge  of  all  the  property,  reel 
and  personal,  bequeathed  to  her  by  this  will, 
except,  however;  the  said  farm,  and  that  he 
pay  to  her  annually  the  net  income  or  profits 
derived  from  her  said  share,  and  that  upon 
her  death  he  torn  over  said  property  to  her 
Children,  if  of  age,  or  to  their  legally  appoint- 
ed guardian.  If  minors."  Sophia  Zumpe 
brought  this  action  In  replevin  against  John 
Henry  Thieme,  as  trustee,  alleging  that  by 
the  will  she  was  the  owner  and  entitled  to 
the  immediate  possession  of  personalty  par- 
ticularly described.  Demurrer  to  complaint 
overruled.  Judgment  for  plaintiff  on  de- 
fendant's refusal  to  plead  further. 

Item  4  refers  to  item  10.  The  two  most 
tie  read  together.  Taking  all  that  relates  to 
appellee  and  her  ownership  of  personalty, 
there  results:  "I  bequeath  to  Sophia  Zumpe 
one-flfth  of  the  remainder  of  the  personal 
property,  •  •  •  subject  to  the  provisions 
•  •  •  that  John  Henry  Thieme,  as  trustee 
tor  her,  take  charge  thereof,  and  that  he  pay 
her  annually  the  net  income  therefrom,  and 
(hat  upon  her  death  he  turn  over  said  prop- 
erty to  her  children."  Appellee  contends  that 
item  4  gives  her  the  absolute  ownership,  and 
that  item  10,  Instead  of  diminishing  her 
quantity  of  interest,  attempts  to  deprive  her 
of  the  rights  of  possession  and  of  disposition, 
Inseparable  attributes  of  unqualified  title. 
Uulvane  v.  Rude,  146  Ind.  476,  46  N.  B.  659; 
Jones  ▼.  Thresher  Co.  (111.  Sup.)  46  N.  B.  700. 
Item  4  contains  not  merely  words  that,  taken 
alone,  would  pass  absolute  title;  it  states 
that  the  bequest  to  appellee  is  made  "subject 
to  the  provisions  of  item  ten";  that  la,  "I 
give  this  property  to  my  daughter,  Sophia, 
to  the  extent  and  In  the  manner  provided  In 
Item  ten."  Item  10  directs  the  trustee,  upon 
the.  death  of  Sophia  Zumpe,  to  "turn  over" 
the  property  to  her  children.  An  unqualified 
Jlrection  in  a  will  to  "turn  over"  personalty 
to  a  legatee  is  as  effectual  to  pass  title  as 
would  be  the  use  of  the  words  "give  and  be- 


queath." Item  10  directs  the  tnwtee  to  "take 
charge  of  this  personalty,  and  to  "pay  to 
appellee  annually  the  net  income"  during  aer 
life.  The  direction  to  take  charge  of  the  per- 
sonalty gives  the  right  of  possession.  The 
direction  to  the  trustee  to  pay  the  annnal  net 
income  to  the  legatee  during  life  gives  a  life 
interest  only.  For  appellee's  want  of  abso- 
lute ownership  and  right  of  possession,  the 
demurrer  to  her  complaint  should  have  been 
sustained. 

Appellant  urges,  also,  that  the  complaint  la 
bad  for  failing  to  allege  demand  before  ac- 
tion. The  complaint  sets  forth  the  wfll, 
avers  settlement  of  the  estate,  and  appel- 
lant's possession  of  the  personalty  described. 
Relating  to  appellant's  possession,  the  allega- 
tion is:  "Plaintiff  further  alleges  that  the  de- 
fendant, claiming  to  act  under  clause  ten  of 
said  will,  holds  said  property,  and  refuses  to 
deliver  the  same  to  plaintiff."  There  la  also 
the  averment  "that  the  defendant  has  posses- 
sion thereof  without  right,  and  unlawfully 
detains  same  from  plaintiff."  nie  apedfle 
averment  that  appellant  is  in  possession, 
claiming  under  item  10,  which  would  givo 
him  the  right  of  possession,  if  good,  and  a 
color  of  right.  If  voidable,  overcomes  the  gen- 
eral allegations  of  unlawful  possession  and 
wrongful  detention.  For  this  reason,  too,  the 
demurrer  should  have  been  sustained. 

Appellee  insists,  however,  that,  irrespective 
of  the  construction  to  be  placed  upon  the  wUl, 
the  averments  that  she  Is  owner  and  entitled 
to  Immediate  possession,  and  that  appellanf  fl 
possession  is  unlawful,  and  detention  wrong- 
ful, make  a  sufficient  complaint  In  view  of 
the  specific  statement  of  the  character  of  ap- 
pellee's title,  these  general  allegations  are 
overborne,  and  become  mere  condnalona  of 
the  pleader.    Judgment  reversed. 
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(Supreme  0>iirt  of  InSiana.    Jan.  8,  1899.) 

ASSAUIiT  TO  UORDBB— EVIDENCB  —  OPINION — IV- 
STBDCTIONS — HaLICI— SSLr-DSFBRSI  —  RBA809- 
ABLB  DODBT — CHARACTER — APPBAI. — RbVIKW. 

1.  Erroneons  charges  on  malice  ai  an  element 
of  assault  to  murder  did  not  prejudice  accused, 
who  was  convicted  of  assault  to  commit  man- 
slaughter. 

2.  A  charge  on  self-defense  was  not  vitiated 
by  addition  of  the  words,  "The  law  does  not 
permit  a  person  to  revenge  himself  ia  any 
case." 

3.  A  charge  embodying  the  statement  that 
the  doctrine  of  reasonable  doubt  does  not  re- 
quire the  jury  to  be  satisfied  beyond  a  reason- 
able doubt  of  "each  link  in  the  chain  of  evi- 
dence relied  upon,"  while  inaccurate,  is  not  prej- 
udicial, when  read  with  accompanying  charges 
that  the  rule  extends  to  every  material  alle^ar 
tion  of  the  indictment,  and  may  arise  either 
from  evidence  or  lack  of  evidence. 

4.  A  charge  that,  if  the  Jury  believed  beyond 
a  reasonable  doubt  that  accused  was  guilty, 
they  should  convict,  though  he  had  previously 
been  of  eood  reputation  for  peace  and  quietude, 
did  not  lead  thera  to  disregard  evidence  of  his 
good  character,  which  was  elgewhpre  submitted 
by  proper  charges  as  to  its  weight  and  effecC 
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5.  Rulings  on  evidence  are  not  presented  for 
review,  nnless  exceptions  are  reserved  thereto. 

6.  Testimony  that  a  revolver  nsed  in  commit- 
ting an  alleged  assault  would  not  probably 
kill  at  a  given  distance  is  inadmissible,  as  opin- 
ion. 

Appeal  from  clronit  court,  Tipton  county; 
"W.  A.  Mount,  Judge. 

Charles  Bains  was  convicted  of  assault 
with  Intent  to  commit  manslaughter,  and  he 
appealed.    Affirmed. 

Oglebay  &  Oglebay,  for  appellant  T.  U. 
Batler,  for  the  State. 

JORDAN,  J.  Appellant  was  charged  by  In- 
dictment with  an  assault  on  one  George  Ooar, 
with  Intent  to  commit  murder  In  the  first  de- 
gree. A  trial  by  Jury  resulted  in  his  being 
convicted  of  an  assault  with  intent  to  commit 
the  felonious  crime  of  manslaughter,  and  over 
his  motion  for  a  new  trial  he  was  sentenced 
by  the  court  to  be  imprisoned  hi  the  State's 
Prison,  North,  for  a  period  of  not  less  than  2 
and  not  more  than  14  years. 

The  only  errors  discussed  by  counsel  for 
appellant  are  based  on  the  action  of  the  trial 
court  in  denying  the  motion  for  a  new  trial. 
This  motion  enumerated  some  35  reasons, 
which  In  the  main  relate  to  alleged  errors  of 
the  court  In  giving  and  in  refusing  to  give 
certain  instructions  to  the  Jury,  and  also  in 
modlfyhig  some  of  the  Instructions  tendered 
by  the  appellant,  and  in  giving  them  to  the 
Jury  in  a  modified  form.  Several  of  the 
charges  of  which  appellant  complains  pertain 
to  the  elements  which  enter  into  the  crime  of 
mnrder  In  the  first  and  second  degrees,  and 
to  matters  relating  to  these  two  degrees  of 
homicide.  Therefore,  If  It  were  conceded 
that  all  of  these  are  erroneous,  they  would 
be  considered  harmless,  and  appellant  would 
not  be  in  an  attitude  to  assail  them,  for  the 
reason  that  he  stands  convicted  only  of  per- 
petrating an  assault  with  the  intent  to  com- 
mit the  crime  of  manslaughter,  the  lowest  de- 
gree of  homicide;  and  as  the  element  of  malice, 
with  or  without  premeditation,  does  not  enter 
into  this  latter  degree,  it  is  not  apparent  bow 
the  instructions  criticised  by  counsel  for  ap- 
pellant, which  relate  to  the  question  of  mal- 
ice, and  other  questions  pertaining  wholly  to 
the  higher  degrees  of  homicide,  could  have 
exerted  any  favorable  influence  over  the  Jury 
in  arriving  at  the  verdict  which  they  returned. 
Jarrel  t.  State,  68  Ind.  293;  Long  v.  State, 
05  Ind.  481. 

There  is  no  merit  in  the  contention-  of  ap- 
pellant that  instruction  14,  given  by  the  court 
In  the  series  of  those  requested  by  the  state. 
Is  prejudicial  to  his  rights.  This  latter  charge 
deals  with  the  question  of  self-defense  in- 
terposed in  the  case,  and  the  only  objections 
urged  are  that  it  is  but  a  repetition  of  what 
the  court  had  previously  advised  the  Jury 
upon  the  same  question,  with  tbe  addition  that 
"the  law  does  not  permit  a  person  to  revenge 
himself  in  any  case." 

The  court,  In  its  instructions  upon  the  sub- 


ject of  reasonable  doubt,  seems  to  have  very 
fully  advised  the  Jury  In  reference  to  the  law 
applicable  to  that  subject  Some  of  the  court's 
charges  upon  this  feature  of  the  law  are  con- 
demned by  counsel  for  appellant  Especially 
do  they  criticise  No.  18  given  at  the  request 
of  the  state.  By  this  instruction  the  court 
substantially  told  the  Jurors  that  the  rule 
which  required  them  to  be  satisfied  of  the 
guilt  of  the  defendant  beyond  a  reasonable 
doubt  did  not  require  that  they  should  be 
satisfied  beyond  a  reasonable  doubt  of  "each 
link  in  the  chain  of  evidence  relied  upon  to 
establiah  hit  guUt."  (Onr  italics.)  The  court, 
continuing  in  the  Charge,  closed  It  with  the 
following  statement:  "It  is  sufficient  if,  tak- 
ing the  evidence  all  together,  the  Jury  are  sat- 
isfied beyond  a  reasonable  doubt  that  the  de- 
fendant Is  guilty."  The  part  of  this  charge 
italicized,  which  informed  the  Jurors  that  each 
link  in  the  chain  of  evidence  relied  upon  to  es- 
tablish the  defendant's  guilt  was  not  required 
to  be  proven  beyond  a  reasonable  doubt 
standing  alone,  may  be  said  to  be  Inaccurate, 
and,  therefore,  objectionable.  The  conrt  bad 
previously  advised  the  Jury,  by  an  Instruction 
tendered  by  appellant,  that  the  rule  of  rea- 
sonable doubt  extended  to  every  material  alle- 
gation of  the  indictment  and  had  also  said  in 
another  instruction  that  such  a  ^o^ht  might 
arise  either  from  the  evidence  or  lack  of  evi- 
dence In  the  case.  The  latter  part  of  the  in- 
struction In  question,  in  efCect,  it  may  be  said, 
advised  the  Jury  that  if  all  of  the  evidence, 
taken  together,  satisfied  them  beyond  a  rea- 
sonable doubt  of  the  defendant's  guilt  which 
was  the  ultimate  question  to  be  determined  in 
the  case,  it  was  sufficient  The  rule,  as  set- 
tled by  the  decisions  of  this  court,  is  that  in- 
structions upon  a  subject  must  be  considered 
and  construed  together,  and  are  not  to  be  con- 
sidered In  detached  iiarts,  and,  when  so  con- 
sidered. If  they,  as  a  whole,  correctly  declare 
the  law,  they  will  not  be  overthrown,  although 
some-  fragmentary  or  isolated  parts  thereof 
are  not  accurate  or  clear.  Tested  by  this 
mle,  It  may  be  said  that  when  the  entire  se- 
ries of  instructions  which  the  conrt  gave  on 
the  question  of  reasonable  doubt  Is  considered 
and  construed  together,  the  Jury  were  proper- 
ly advised  on  that  subject;  and,  therefore, 
appellant's  attack  on  that  part  of  the  Instruc- 
tion In  controversy  cannot  be  available  in  se- 
curing a  reversal.  Koemer  v.  State,  98  Ind. 
7;  Rhodes  v.  State,  128  Ind.  189,  27  N.  E. 
866;  Newport  ▼.  State,  140  Ind.  299,  38  N.  E. 
926;  Hank  v.  State,  148  Ind.  238,  46  N.  E. 
127,  and  47  N.  E.  465;  Mcintosh  ▼.  State 
(Ind.  Sup.)  51  N.  E.  854.  It  is  true  that  the 
doctrine  of  reasonable  doubt  is  applicable  only 
to  the  constituent  etements  of  the  crime  of 
which  an  accused  party  Is '  charged,  and  to 
facts  or  groups  of  facts  which  constitute  the 
entire  proof  of  the  material  or  elementary 
facts,  and  the  rule  does  not  apply  or  extend 
to  each  item  of  mere  matters  of  subsidiary 
evidence.  Wade  y.  State,  71  Ind.  635;  Da- 
vidson T.  State,  135  Ind.  2&4,  34  N.  E.  972; 
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Hauk  V.  State,  supra.  The  proposition  which 
the  court,  no  doubt,  intended  to  announce  by 
the  figurative  expression,  "each  link  in  the 
chain  of  evidence,"  was  that  the  state  was 
not  required  to  prove  beyond  a  reasonable 
doubt  every  subsidiary  or  minor  fact  or  cir- 
cumstance In  evidence  wliich  tended  to  estal>- 
Ush  the  material  or  essential  facts  upon  wluch 
the  ultimate  question  of  the  defendant's  guilt 
depended.  This  proposition  is  a  correct  one, 
And  is  supported  by  the  cases  last  cited,  and 
3ther  authorities.  The  metaphor  used  by  the 
<court  might  be  liable  to  misconstruction,  and 
is,  therefore,  open  to. criticism;  but,  to  rei>eat 
what  we  have  heretofore  said,  when  the 
court's  charge  upon  the  subject  of  reasonable 
doubt  is  considered  as  an  entirety,  this  Inac- 
.^urate  expression  is  no  ground,  under  the  cir- 
cumstances, for  a  reversal  It  Is  claimed  by 
the  state's  attorney  tliat  the  instruction  In 
question  was  borrowed  from  the  decisions  of 
a  sister  state.  It  may  be  said  that  the  doc- 
trine of  reasonable  doubt  has  been  so  fully  ex- 
pounded by  the  decisions  of  this  court  that  it 
would  seem  to  be  a  rare  occasion  which  would 
require  a  trial  court  to  go  into  other  states  In 
search  of  the  law  upon  the  subject. 

The  court,  in  one  of  its  series  of  instructions, 
told  the  jury,  in  effect,  that  if  they  believed 
the  defendant  to  be  gniHty.  as  charged  hi  the 
indictment,  'beyond  a  reasonable  doubt,  it 
would  be  their  duty  to  convict  him,  altbout^ 
they  might  be  satisfied  that  prior  to  the  al- 
leged shooting  In  question  the  defendant  sus- 
tained a  good  reputation  for  peace  and  qui- 
etude. The  court  had  previously  properly  in- 
structed the  jury  upon  the  question  of  the 
defendant's  good  character,  which  bad  been 
given  in  evidence,  and  as  to  the  manner  in 
which  they  were  to  weigh  and  consider  this 
feature  of  the  case  along  with  all  the  other 
evidence,  and  had  informed  them  relative  to 
the  effect  and  bearing  which  such  cliaracter 
had  upon  the  question  of  his  guilt  Certainly 
all  that  can  be  inferred  from  the  instruction 
of  which  appellant  complains,  when  it  is  con- 
sidered along  with  the  other  charge  upon  the 
subject  of  good  character,  is  that  If  the  jury, 
upon  the  consideration  of  all  the  evidence, 
foimd  the  defendant  guilty  beyond  a  reason- 
able doubt,  then,  under  the  circumstances, 
the  mere  fact  that  they  were  satisfied  that 
his  reputation  for  peace  and  quietude  was 
good  could  not  avail  him  as  a  defense;  and 
this  is  the  only  reasonable  inference  that  the 
jury  could  have  drawn  from  the  charge  in  con- 
troversy. We  have  carefully  examined  all  the 
instructions,  given,  refused,  or  modified,  to 
which  the  argument  or  objections  of  appel- 
lant's counsel  can  be  said  to  extend,  and  are 
fully  satisfied  that,  when  the  entire  charge 
of  the  court  to  the  Jury  is  considered,  it,  as  a 
whole,  is  as  favorable  to  the  defendant  as  he 
could  legally  demand;  and  we  feel  satisfied 
that  none  of  his  substantial  rights  in  the 
premises  can  be  said  to  have  been  prejudiced 
by  the  action  of  the  trial  court  in  either  giv- 
ing or  refusing  to  give  the  Instructions,  and, 


therefore,  his  attack  upon  the  rulings  of  the 
court  in  this  respect  must  fail. 

It  is  next  urged  that  the  court  erred  in  not 
permitting  the  witnesses  Mrs.  Boomersliine, 
Mrs.  Goar,  and  Mary  Rains  to  testify  relative 
to  certain  matters.  The  record  does  not,  how- 
ever, disclose  that  appellant  reserved  the  nec- 
essary exceptions  to  such  rulings  of  the  court; 
hence  no  question  thereon  is  presented  for 
our  consideration.  Appellant  introduced  a  Mr. 
Recobs  as  a  witness,  and  inquired  of  him  If 
a  person,  at  a  distance  of  114  to  160  or  170 
feet,  would  be  In  any  danger  of  a  shot  fired 
from  a  pistol  which  was  exhibited  to  the  wit- 
ness; it  being  the  weapon  used  by  the  appel- 
lant at  the  time  of  the  alleged  assault  The 
witness  replied  that  he  could  not  tell  whether 
it  would  shoot  with  sufficient  force  to  kill  a 
man  at  that  distance.  Counsel  for  appellant 
seemingly  were  not  content  with  this  answer, 
and  again  propounded  substantially  the  same 
question  to  the  witness,  and,  upon  an  objec- 
tion being  interposed  by  the  state  and  sus- 
tained by  the  court  then  said,  "We  offer  to 
prove  by  this  witness  that  there  would  be  no 
probability  of  inflicting  any  injury  upon  a  per- 
son from  114  to  170  feet  away  with  this  re- 
volver, except  the  one  firing  it  was  a  sidlled 
marksman."  This  evidence,  as  offered,  the 
court  rejected.  It  is  apparent  that  by  this 
evidence  appellant  sought  to  obtain  but  the 
bare  opinion  of  the  witness;  and,  therefore, 
it  was  properly  excluded  for  this  reason.  If  for 
no  other. 

The  Judgment  is  fully  sustained  by  the  evi- 
dence, and  it  in  no  manner  appears  that  i^ 
pellant  has  been  prejudiced  in  the  trial  in  any 
of  his  substantial  rights.  Therefore  sound 
and  well-settled  legal  principles  forbid  as  to 
Interfere  in  the  result  reached  in  the  lower 
court    Judgment  affirmed. 


im  Ind.  80) 

LA  PLANTB  v.  STATE  ex  rel.  GOODMAN, 

Pros.  Atty. 

(Supreme  Court  of  Indiana.    Jan.  6,  1899.) 
Taxation  —  Failurb  to  List  —  Pekaltirs  —  Bti- 

DEKGB  —  StiPFICIBNCT  —  PlBAHIKO  —  APPEAL,— 

Harmless  Error— Decisions  Reviewable — Ob- 
jeottoks  and  rulinos  thereon— instructions. 

1.  In  an  action  against  a  taxpayer  for  penal- 
ties for  failing  to  list  prooerty,  eacii  year's 
failure  should  be  stated  in  a  separate  paragraph 
of  the  complaint. 

2.  An  erroneous  refusal  to  require  the  state. 
In  an  action  against  a  taxpayer  for  penalties 
for  failing  to  list  property,  to  state  each  year's 
failure  in  a  separate  paragraph,  is  harmless, 
where  the  state  elected  to  aalc  a  recovery  for 
one  particular  year  only 

3.  A  defendant  cannot,'  on  appeal,  assail  a 
complaint  for  absence  of  plaintifTs  legal  ca- 
pacity to  sue,  where  he  did  not  demur  to  the 
complaint,  assfgning  such  cause,  under  Bums* 
Rev.  St.  1894,  §  342  (Rev.  St.  1881,  §  339). 

4.  An  action  by  the  state  for  penalties  for 
failing  to  list  property  for  taxation  is  properly 
brouKht  on  the  relation  of  the  prosecuting  at- 
torney. 

5.  A  complaint  to  recover  penalties  {or  failing 
to  list  cash,  money,  bonds,  and  mortgage  aotea 
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for  taxation  need  not  allege  the  valne  of  the 
property. 

6.  In  an  action  for  penalties  for  falling  to  list 

Sroperty  for  taxation  for  a  certain  year,  the  tax 
St  or  schedule  which  defendant  made  need  not 
be  filed  as  an  exhibit  with  the  complaint. 

7.  Where  defendant  owned  bonds,  money, 
stocks,  and  mortgace  notes  subject  to  taxation 
worth  more  than  $27,000,  and  he  omitted  from 
his  tax  list  over  $20,000  of  the  property,  and 
converted  $1,800  in  money  to  evade  taxation,  an 
assessment  of  a  penalty  of  $1,500  is  not  ex- 
cessive. 

8.  An  order  permitting  a  plaintiff  to  amend 
daring  the  trial  is  not  reviewable,  where  the 
court  did  not  abuse  its  discretion  to  the  preju- 
dice of  defendant's  substantial  rights. 

9.  The  mere  reservation  of  an  exception  to 
a  ruling  sustaining  an  objection  to  a  Question 
asked  by  appellant  of  a  witness  is  not  sufficient 
to  present  any  question  for  consideration  on  ap- 
peal. 

10.  Inaccuracy  of  an  isolated  part  of  a  charge 
ia  not  reversible  error,  where  the  charge,  con- 
strued as  a  whole,  is  correct. 

U.  A  jndgment  against  defendant  will  not  be 
reversed  for  erroneous  instructions,  where  the 
evidence  clearly  shows  that  he  is  guilty  of  an 
alleged  wrong  condemned  by  statute,  as  Bnms' 
Bev.  St  1894,  i  670  (Rev.  St.  1881,  8  658),  pro- 
hibits a  reversal  where  the  case  has  been  fairly 
tried  on  ita  merits. 

Appeal  from  circuit  conrt,  Enox  connly; 
O.  W.  Shaw,  Judge. 

Action  by  the  state,  on  the  relation  of  John 
T.  Goodman,  prosecuting  attorney,  against 
John  B.  La  Plante.  Judgment  for  plalntliff, 
and  defendant  appeals.'    AfBrmed. 

Canthom,  Dalley  &  Cauthom,  for  appel- 
lant. CuUop  &  Kissinger  and  J.  T.  Qoodman, 
for  appellee. 

JORDAN,  J.  This  action  was  prosecuted 
against  appellant,  in  the  name  of  the  state, 
on  the  relation  of  the  prosecuting  attorney, 
under  section  8465,  Bums'  Rev.  St  1894 
(Acts  1801,  p.  217,  S  55),  to  recover  a  penalty 
on  account  of  his  making  a  false  and  fraudu- 
lent Ust  or  schedule  of  his  taxable  property. 
A  trial  by  Jury  resulted  In  a  finding  In  favor 
of  the  state,  and  the  penalty  assessed  by  the 
jury  was  $1,500;  and,  over  appellant's  mo- 
tion for  a  new  trial,  judgment  was  rendered 
upon  the  verdict 

The  complaint  among  other  things,  char- 
ges that  appellant  failed  and  refused  to  give 
a  true  Ust  of  bis  personal  property  subject 
to  taxation  on  the  1st  day  of  April  for  the 
years  1881  up  to  and  including  the  year  1896; 
that  when  the  assessor  called  upon  him  in 
each  of  said  years  for  a  list  of  aU  of  his 
personal  property.  Including  money,  rights, 
credits,  bonds,  and  chnses  In  action,  he  re- 
turned to  said  official  a  list  which  was  not  a 
true  and  correct  one,  of  his  money,  rights, 
credits,  bonds,  and  choses  In  action,  but  that 
he  returned  a  false  and  fraudulent  list,  In 
this,  to  wit,  that  he  omitted  from  his  said 
list  In  each  of  said  years  certain  described 
mortgage  notes,  bonds,  cash,  and  choses  in 
action,  which  he  (appellant)  held  and  owned 
subject  to  taxation  on  the  1st  day  of  April 
of  each  of  said  years.  The  complaint  also 
charges  other  fraudulent  omissions  and  con- 


versions by  appellant  of  hla  property  for 
the  fraudulent  puriwse  of  avoiding  taxation, 
and  an  itemized  statement  of  the  property 
which  he  failed  to  list  is  filed  with  and  made 
a  part  of  the  complaint 

Appellant  unsuccessfully  moved  the  court 
to  require  the  plaintiff  to  paragraph  Its  com- 
plaint, In  order  that  his  failure  to  list  prop- 
erty for  each  of  the  years,  as  therein  char- 
ged, should  be  stated  In  separate  paragraphs. 
The  action  of  the  court  In  denying  this  mo- 
tion Is  complained  of,  and  it  is  claimed  that 
it  constitutes  reversible  error.  In  actions  of 
this  kind,  to  recover  penalties  for  a  failure 
to  Ust  property  upon  the  part  of  a  taxpayer, 
each  year's  faUure  constitutes  a  separate 
cause  of  action,  and  ought  to  be  stated  In 
separate  paragraphs  of  the  complaint  State 
V.  Halter,  149  Ind.  292,  47  N.  E.  665.  The 
record,  however,  In  the  case  at  bar,  discloses 
that  the  court,  in  its  Instructions  to  the  Jury, 
stated  to  them  that  the  plaintiff  had  elected 
to  ask  a  recovery  against  the  defendant  for 
the  year  of  1895  only;  and  It  further  directed 
the  jury,  in  Its  instructions,  to  confine  their 
Inquiry,  under  the  evidence,  to  that  year 
alone.  Therefore,  under  the  circumstances. 
It  may  be  said  that  it  affirmatively  appears 
from  the  record  that  the  recovery  against 
appellant  was  for  the  year  1895,  and  no  oth- 
er; hence  the  ruling  of  the  court  upon  the 
motion  to  paragraph  must  be  deemed  to  be 
harmless,  and  Is  not  avaUable  to  constitute 
reversible  error.  The  court  has  held  that, 
as  a  general  rule,  denying  a  motion  to  para- 
graph a  complaint  Is  not  sufficient  ground  for 
a  reversal  of  a  judgment  Railway  <3o.  v. 
Hooker,  90  Ind.  581. 

AppcUant  chaUenges  the  constitutional  va- 
lidity of  the  provisions  of  the  statute  in 
question,  but  we  need  consume  no  time  upon 
the  consideration  of  this  question,  as  the 
validity  of  the  law  Is  fuUy  sustained  by  the 
decisions  of  this  court.  Burgh  v.  State,  108 
Ind.  132,  9  N.  E.  75;  State  v.  Halter,  supra. 

A  demurrer  to  the  complaint  upon  the 
grounds  of  improper  Joinder  of  causes  of  ac- 
tion and  insufficiency  of  facts  was  overruled, 
and  this  ruling  is  assigned  as  error;  and 
thereunder  counsel  for  appellant  specify  four 
reasons  which,  as  they  claim,  render  the  com- 
plaint fatally  defective:  First,  it  does  not 
show  the  capacity  of  the  relator  to  prosecute 
this  action;  second,  it  does  not  appear  from 
the  complaint  that  the  suit  was  instituted 
by  the  proper  relator;  third,  It  does  not  al- 
lege that  the  property  omitted  by  appellant 
was  of  any  value;  fourth,  a  copy  of  appel- 
lant's tax  list  for  the  year  of  1895  ought  to 
have  been  filed  with,  and  made  a  part  of, 
the  complaint  Absence  of  legal  capacity  to 
sue  is  prescribed  by  the  Code  as  one  of  the 
causes  of  demurrer  to  a  complaint  Section 
342,  Burns'  Rev.  St.  1894  (section  339,  Bev.  St 
1881).  Appellant,  as  we  have  seen,  did  not  as- 
sign this  cause  as  one  for  demurrer;  hence,  he 
is  not  now  In  a  position  to  assaU  the  complaint 
upon  that  ground.     Edwards  v.  Beall,  75  Ind. 
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401.  The  oomplaint  snfSctently  discloses  that 
the  action  was  Instituted  on  the  relation  of  the 
proper  person,  and  It  also  shows  that  the 
omitted  property  consisted  of  cash,  moneTi 
bonds,  mortgage  notes,  etc.,  subject  to  taxa- 
tion. This  was  sufficient,  without  averring 
the  value  of  this  particular  property.  Swift 
V.  State,  3  Ind.  App.  285.  29  N.  B.  488.  ▲ 
copy  of  appellant's  tax  list  or  schedule  for 
the  year  1895  was  not  required  to  be  filed  as 
an  exhibit  with  the  complaint.  State  ▼. 
Halter,  supra.  It  la  true,  as  Insisted  by  ap- 
pellant's learned  counsel,  that  the  complaint 
is  not  a  model  pleading;  but  It  sets  out  facts 
which  constitute  the  wrong  which  the  stat- 
ute condemns,  and  Is  substantially  sufficient 
to  repel  a  demurrer. 

It  Is  next  Insisted  that  the  court  erred  In 
overruling  the  motion  for  a  new  trial,  and 
the  first  contention  \a  that  the  penalty  as- 
sessed Is  excessive,  and  not  sustained  by  the 
evidence.  There  Is  evidence  In  the  case 
which  shows  that  appellant  on  April  1,  1893, 
owned  and  held  bonds,  money,  stocks,  mort- 
gage notes,  etc.,  subject  to  taxation,  of  the 
value  of  $27,000  and  over.  It  appears  from 
the  evidence  that  in  that  year  he  omitted 
from  his  tax  schedule  or  list  over  $20,000  of 
this  property,  besides  converting '  a  certain 
sum  of  money,  of  about  $1,800,  for  the  pur- 
pose of  avoiding  taxation.  We  have  exam- 
ined the  evidence,  and  are  satisfied  that  It 
fully  sustains  and  Justifies  the  verdict  of  the 
Jury,  and  the  Judgment  of  the  court  thereon. 

After  the  Jury  was  Impaneled,  and  during 
the  trial,  the  court  permitted  the  plaintiff  to 
make  an  amendment  to  the  complaint,  and 
objections  are  urged  In  regard  to  this  action 
Of  the  court  The  amendment,  however,  was 
a  discretionary  matter  with  the  trial  court, 
and  it  does  not  appear  that  It  was  abused 
to  the  prejudice  of  any  of  appellant's  sub- 
stantial rights;  hence,  under  a  well-settled 
rule,  the  action  of  the  court  In  permitting 
the  amendment  la  not  open  to  review  In 
this  court 

The  complaint  Is  also  made  that  the  court 
erred  In  not  permitting  a  witness  named  to 
answer  a  certain  question  propounded  to  him 
by  appellant.  The  record,  however,  discloses 
only  that  this  witness  was  asked  the  question 
by  counsel  for  appellant,  to  which  counsel  for 
appellee  objected,  and  this  objection  was  sus- 
tained by  the  court  and  an  exception  reserved 
on  the  part  of  appellant  This  is  not  sufficient 
to  present  any  question  for  oar  consideration 
In  respect  to  this  ruling  of  the  court  Elliott 
App.  Proc.  I  743,  and  cases  there  cited;  Rains 
T.  State  (at  this  term)  52  N.  B.  450. 

Counsel  for  appellant  claim  that  two  of  the 
Instructions  given  by  the  court  are  errone- 
ous. We  have  examined  the  entire  charge 
of  the  court  given  to  the  Jury,  and  when  the 
Instructions  are  considered  and  construed  as 
a  whole,  and  not  in  detached  and  Isolated 
parts,  they  correctly  advised  the  Jury  relative 
to  the  law  by  which  they  were  to  be  con- 
trolled In  arriviiiif  at  a  verdict;   and  hence, 


If  the  Insistence  of  connsel  relative  to  the 
Inaccuracy  of  the  Instructions  In  question  be 
granted.  It  would  not  operate  In  reversing 
the  Judgment  Rains  v.  State,  snpra,  and 
cases  there  cited.  Again,  upon  another  view 
of  the  case,  the  evidence  so  clearly  establish- 
es that  appellant  is  guilty  of  the  wrong  im- 
puted to  him  under  the  complaint  and  the 
one  which  the  statute  condemns,  that  were 
the  alleged  errors  relative  to  the  instructions 
In  question  conceded  to  exist  this  court.  In 
consideration  of  section  670,  Bums'  Rev.  St 
1S&4  (section  658,  Rev.  St  1881),  would  not 
be  Justified  In  disturbing  the  Judgment  of 
the  trial  court  The  death  of  appellant  since 
the  submission  of  this  appeal  being  suggest- 
ed, the  Judgment  Is  therefore  ordered  by  the 
court  to  be  affirmed  as  of  the  date  of  submis- 
sion. 

(in  Ind.  75) 
OISE  y.  COOK  et  aL 
(Supreme  Court  of  Indiana.    Jan.  4,  1899.) 
C0MP1.AINT— CoxcisBNEss— Cacbs  or  Action — Ao 

CODNT— C!oNCI.U8IOM. 

Under  Bums'  Rev.  St  1S04,  f  341  (Hor- 
ner's Rev.  St.  1887,  {  338),  requirinir  a  com- 
plaint to  contain  a  statement  of  facts  consti- 
tuting the  cause  of  action  in  plain,  concise  Ian- 
gunge,  in  snch  manner  that  a  person  of  common 
understanding  can  know  what  ia  intended,  and 
section  3(>5  (362>,  requiring  a  pleading  founded 
on  an  account  to  have  filed  with  it  a  copy  of  the 
account  a  complaint  is  insufficient  which  al- 
leges that  "plaintiff  and  defendants  have  had 
mutual  dealinga  for  two  years,  each  keeping 
his  own  accounts,  the  Items  of  which  are  nu- 
merous; •  •  •  that  there  Is  due  plaintiff  as 
a  balance  on  said  mutual  accounts  abont  $200," 
— since  no  copy  of  the  account  is  attached,  and 
it  is  not  stated  whether  it  was  for  labor,  goods, 
or  money,  and  the  statement  of  the  amount  due 
is  a  conclusion. 

Appeal  from  circuit  court,  St  Joseph  coun- 
ty; Lucius  Hubbard,  Judge. 

Action  by  Daniel  Glse  against  William 
Co6k  and  others.  There  was  a  Judgment  for 
defendants,  and  plaintiff  appeals.     AfiSrmed. 

Talbot  &  Talbot  for  appellant 

MONKS,    a   J.     Appellant   brought   this 

action  against  appellees.  Appellees'  demnrrei 
to  the  complaint  for  want  of  facts  was  sus- 
tained, and,  appellant  refusing  to  plead  fni^ 
ther,  judgment  was  rendered  against  him  on 
demurrer.  It  is  insisted  by  appellant  that  the 
court  erred  in  sustaining  the  demurrer  to  the 
complaint  It  is  .alleged  in  the  complaint 
that  the  "plaintiff  and  defendants  have  had 
mutual  dealings  for  two  years,  each  keeping 
his  own  accounts,  the  Items  of  which  are 
numerous;  that  at  various  times  before  this 
day,  September  12,  1896,  the  plaintiff  offered 
to  produce  his  accounts,  and  requested  the 
defendants  to  produce  theirs,  hi  order  to  come 
to  a  settlement  of  the  said  accounts,  but  the 
defendants  refused  to  produce  their  accounts, 
and  to  come  to  an  adjustment;  that  there  Is 
due  the  plaintiff,  as  a  balance  on  said  mutual 
accounts,  about  $200."  Prayer  for  account- 
ing and  judgment  Appellant  contends  tbatths 
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complaint  -wan  snfaclent  to  withstand  the  de- 
murrer, for  the  reason  that  "equity  assnmes 
Jmrisdiction  when  accounts  are  mntnal.'* 
Whether  or  not  this  action  was  one  ot  equita- 
ble Jurisdiction  prior  to  the  C!ode  of  Civil  Pro- 
cedure is  not  material,  because  such  fact  only 
goes  to  the  question  of  whether  the  cause  ia 
triable  by  the  court  or  jury,  and  cannot  affect 
the  sufficiency  of  the  complaint.  Section  341, 
Bums'  Rev.  St  1894  (section  338,  Horner's 
Rev.  St  1897),  provides  that  a  complaint  shall 
contain,  "a  statement  of  the  facts  constituting 
the  cause  of  action  in  plain  concise  language, 
without  repetition  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended."  Section  365,  Burns' 
Rev.  St  1894  (section  362,  Horner's  Rev.  St 
1897),  provides  that  "when  any  pleading  is 
foimded  on  a  written  instrument  or  account 
the  original  or  a  copy  thereof  stiall  be  filed 
with  the  pleadings."  The  complaint  In  ques- 
tion does  not  comply  with  the  requirements 
of  these  sections.  It  does  not  state  the  nature 
of  the  dealings  between  appellant  and  appel- 
lees. The  allegations  in  this  respect  are  not 
such  that  a  person  of  common  understanding 
can  know  what  is  sued  for,  whether  it  is 
work  or  labor,  goods,  wares  and  merchandise, 
money  had  and  received,  or  what'  The  alle- 
gation that  there  is  due  appellant  as  a  balance 
on  said  account  about  ^200  is  a  mere  con- 
clusion of  the  pleader,  and  not  the  statement  of 
a  fact  It  Is  alleged  that  each  party  kept 
Us  account,  and  yet  appellant  iias  not  filed  his 
account,  or  a  copy  of  it  with  the  complaint, 
as  an  exhibit,  or  otherwise  made  the  same 
a  part  of  the  complaint,  as  required  by  sec- 
tion 365  (362),  supra.  The  complahit  was, 
therefore,  Insufficient  for  this  reason.  Peden 
V.  MaU,  118  Ind.  656.  558,  20  N.  B.  493;  Las- 
slter  V.  Jackman,  88  Ind.  118,  120;  aty  of 
Oonnersville  v.  Connersvllle  Hydraulic  Co., 
86  Ind.  235;  Wolf  v.  Schofleld,  38  Ind.  175, 
176,  181,  182.  It  is  manifest  that  the  court 
did  not  err  in  sustaining  the  demurrer  to  the 
complaint    Judgment  affirmed. 


0B2  Ind.  T7) 

WOOLVERTON  et  al.  v.  TOWN  OP  AL- 
BANY et  al. 
(Supreme  Court  of  Indiana.    Jan.  5,  1899.) 
HoHioiPiL  Corporations  —  Disasnexation  op 

TeRRITOKT — JORISDIOTIOS. 

Under  Bums'  Rev.  St  1894.  SJ  4228,  4230 
(Homer's  Bev.  St.  1807,  §S  3247,  3249),  pre- 
scribing that  boards  of  commissioners,  on  pe- 
tition of  the  common  councils  of  cities  and 
boards  of  town  trustees  or  city  councils,  on  pe- 
tition of  property  owners,  mar  change  the 
boundaries  of  municipal  corporations,  an  ac- 
tion will  not  lie  to  disannex  part  of  a  mu- 
nicipality's territory,  because  that  function  is 
solely  legislative. 

Appeal  from  circuit  court,  Delaware  county; 
G.  H.  Koons,  Judge. 

Action  by  Halliet  A  Woolverton  and  others 
against  the  Town  of  Albany  and  others. 
There  was  a  Judgment  for  defendants,  and 
plaintiffs  appealed.    Afiirmed. 


Ryan  &  Thompson  and  Mann  &  Lesb,  for 
appellants.  Gregory,  SUverburg  &  Lotz,  for 
appellees. 

MONKS,  O.  J.  In  1893  appellee  was  duly 
Incorporated  as  a  town  by  order  of  the  board 
of  commissioners,  under  the  provisions  of  sec- 
tions 4314-4322,  Bums'  Rev.  St  1891  (sections 
3293-8301,  Homer's  Rev.  St  1807).  Several 
tracts  of  unplatted  land  used  exclusively  for 
agricultural  purposes  were  included  within  the 
boundaries  of  said  incorporated  town.  After- 
wards, in  1896,  each  of  appellants,  being  the 
owners  of  such  tracts  of  land,  filed  his  peti- 
tion with  the  board  of  trustees  of  said  town, 
under  the  provision  of  section  4230,  Bums' 
Rev.  St  1894  (section  3248,  Homer's  Rev.  St 
1897),  asking  the  board  of  trustees  of  said 
town  to  modify  the  boundaries  of  said  town 
so  as  to  exclude  therefrom  said  tracts  of  land, 
and  the  board  of  trustees  refused  to  act  upon 
said  petitions.  Afterwards,  on  January  4, 
1897,  three  years  and  one-half  after  the  order 
incorporating  said  town  was  made,  appel- 
lants commenced  this  action  In  the  court  be- 
low to  disannex  said  tracts  of  land  from  said 
town.  The  foregoing  facts  are  set  forth  In 
said  complaint,  and,  in  addition,  it  is  alleged. 
In  substance,  that  the  promoters  of  said  in- 
corporation represented  to  appellants  that 
their  land  should  not  be  tax^d  for  town  pur- 
poses, which  representation  was  believed  and 
relied  upon  by  appellants,  and  by  the  citizens 
and  voters  of  said  town,  and  that  by  means 
of  said  representations  the  said  lands  of  ap- 
pellants were  included  within  the  Incorporated 
limits  of  sold  town;  that  said  lands  are  not 
necessary  to  the  growth  of  said  town,  nor  are 
they  needed  for  any  town  purposes,  and  are 
less  valuable,  and  receive  no  t>eneflt,  by  rea- 
son of  their  being  within  the  corporate  limits 
of  said  town,  and  the  only  benefit  said  tracts 
of  lands  are  to  said  town  Is  on  account  of  the 
tax  derived  therefrom.  Appellees'  demurrer, 
assigning  as  grounds  therefor  want  of  facts, 
and  want  of  Jurisdiction  over  the  subject-mat- 
ter of  the  action,  was  sustained  to  said  com- 
plaint, and,  appellants  refusing  to  plead  fur- 
ther. Judgment  was  rendered  against  them. 
The  errors  assigned  call  In  question  the  action 
of  the  court  in  sustaining  the  demurrer  to  the 
complaint 

It  Is  settied  law  that  the  creation,  enlarging, 
and  contraction  of  the  boundaries  of  municipal 
corporations  are  legislative,  and  not  Judicial, 
functions,  and  may  be  exercised  by  the  legis- 
lature without  the  consent  and  against  the  re- 
monstrance of  those  Interested.  Paul  v.  Town 
of  Walkerton,  150  Ind.  665.  60  N.  B.  725,  and 
authorities  cited;  1  Dill.  Mun.  Corp.  (4th  Bd.) 
{§  37,  83,  183,  185,  186;  Cooley,  Const  Lim. 
(601  Ed.)  228;  Martin  v.  Dtx,  62  Miss.  63; 
Norris  v.  City  of  Waco.  57  Tex.  635;  Presi- 
dent etc.,  of  City  of  Paterson  v.  Society  of 
Useful  Manufacturers,  24  N.  J.  Law,  386; 
Montpelier  v.  East  Montpelier,  29  Vt  12;  Coles 
V.  Madison  Co.,  1  Breese,  154;  Grady  v.  Com- 
missioners, 74  N.  C  101;    Manly  t.  City  of 
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Ralefgh,  67  N.  0.  370;  City  of  St  Louis  t. 
Russell,  9  Mo.  507;  City  of  St  liouls  T.  Allen, 
IS  Mo.  412;  Walden  v.  Dudley.  49  Mo.  421; 
Oiboney  y.  City  of  Gape  Girardeau,  58  Mo. 
141;  McCormIck  v.  Railway  Co.,  20  Mo.  App. 
©10;  Darby  v.  Sharon  Hill,  112  Pa.  St  66,  4 
AtL  722;  Smith  v.  McCarthy,  56  Pa.  St  359; 
Devore's  Appeal,  Id.  163;  State  t.  Lake  City, 
25  Minn.  401;  CoolJdge  t.  Inhabitants  of 
Brookline,  114  Mass.  592;  Stone  T.  City  of 
Charlestown,  Id.  214;  McGallle  v.  Mayor,  etc., 
8  Head,  317;  Wade  ▼.  City  of  Richmond,  18 
Grat  583;  Mt  Pleasant  v.  Beckwlth,  100  U. 
a  514;  KeUy  v.  Pittsburg,  104  U.  S.  78;  Town 
of  Milwaukee  t.  City  of  Milwaukee,  12  Wis. 
96;  State  t.  City  of  Cincinnati  (Ohio  Sup.)  27 
Lawy.  Rep.  Ann.  737,  and  note  (s.  c.  40  N.  B. 
608);  Metcalf  v.  State,  49  Ohio  St  586,  81  N. 
B.  1076;  Blanchard  r.  BIssell,  11  Ohio  St  96; 
People  y.  Carpenter,  21  N.  Y.  86.  General 
laws  providing  the  conditions  upon  which 
cities  and  towns  may  be  incorporated  as  mu- 
nicipal corporations,  with  or  without  the  con- 
•ent  of  those  Interested,  and  yesting  the  pow- 
er in  Judicial  bodies  to  determine  whether  such 
conditions  exist  and,  If  so,  to  order  such  In- 
corporation, are  valid.  Paul  y.  Town  of  Walk- 
erton,  supra,  and  cases  cited;  Porsythe  y. 
City  of  Hammond,  142  Ind.  606,  516-^19,  40 
N.  E.  267.  and  41  N.  E.  950;  Id.,  68  Fed.  774; 
State  v.  City  of  Cincinnati,  supra;  Blanchard 
y.  Bissell,  supra;  People  v.  Carpenter,  supra; 
Devore's  Appeal,  supra;  Beach,  Pub.  Corp.  {} 
899,  406,  408.  In  such  case  the  creation  of 
the  corporation  is  not  the  act  of  the  court  or 
other  body,  but  is  the  act  of  the  law.  If  the 
facts  exist  under  the  law,  the  board  of  com- 
missioners or  the  court  on  appeal  has  no  dis- 
cretion, and  can  exercise  none,  but  must  order 
the  incorporation  of  such  town  or  city.  For- 
sythe  y.  City  of  Hammond,  142  Ind.,  on  pages 
617,  618,  40  N.  E.  267,  and  41  N.  E.  950.  Ap- 
pellants, by  filing  their  petition  with  the  board 
of  trustees  of  appellee,  under  section  4230, 
Bums'  Rev.  St  1894  (section  3218,  Homer's 
Rev.  St  1897),  to  dlsannex  their  lands  from 
said  town,  and  by  bringing  this  action  against 
the  town  for  the  same  purpose,  recognize  the 
existence  of  appellee  as  a  municipal  corpora- 
tion. The  theory  of  the  complaint  is  that  ap- 
pellee was  Incorporated,  but  for  the  reason 
set  up  in  the  complaint,  appellants  are  entitled 
to  have  the  boundaries  of  appellee  so  changed 
as  to  exclude  their  lands.  The  only  statute 
on  that  subject  to  which  our  attention  has 
been  called  provides  that  such  power  may  be 
exercised  by  the  boards  of  commissioners  on 
petition  of  the  common  councils  of  cities,  and 
the  boards  of  trustees  of  towns  or  by  the  com- 
mon councils  of  cities  and  the  board  of  trus- 
tees of  towns  upon  petition  of  the  owners  of 
such  real  estate,  upon  the  conditions  therein 
set  forth.  Bums'  Rev.  St  1804,  §5  4228,  4230 
(Homer's  Rev.  St  1897,  H  3247,  8249).  Under 
the  authorities  cited,  the  power  to  contract  or 
change  the  boundaries  of  a  city  or  town  )s  a 
legislative  power,  and  cannot  be  exercised  by 
'^e  courts;  and,  as  no  law  fixing  the  condi- 


tions upon  which  this  may  be  done,  and  vest- 
ing the  power  In  the  court  to  dlsannex  ter- 
ritory or  otherwise  change  such  boundaries. 
If  such  conditions  exist  the  court  below  had 
no  Jurisdiction  in  this  action.  It  follows  from 
what  we  have  said  and  the  authorities  dted 
that  the  court  did  not  err  In  sustaining  the 
demurrer  to  the  complaint  Judgment  af- 
firmed. 


(22  Ind.  App.  83) 
HEYDB  et  aL  y.  SULT  et  al.  * 
(Appellate  0>nrt  of  Indiana.    Jan.  6,  1899.) 

tllOH  ANIC'S     Ll  EN — NOTICI  —  COMPLAINT  —  StfFPI- 
CISNCT— APPEAIi — DbMUKUXB — EVI- 
DENCE— Errob. 

1.  Where  the  notice  creating  a  mechanic's 
Iten,  filed  with  and  made  a  part  of  the  com- 
plaint to  foreclose  the  lien,  when  construed 
with  the  complaint,  shows  who  are  the  owners 
of  the  property,  the  insufficiency  of  the  com- 
plaint as  not  showing  such  fact,  cannot  l>e 
first  questioned  on  appeal;  and  this  though  the 
complaint  might  have  been  bad  against  a  de- 
murrer. 

2.  Where  a  mechanic's  lien  notice  was  of  a 
Hen  on  lots  1  and  2,  and  the  proof  showed  the 
house  to  be  on  lots  1  and  3,  the  owner  cannot 
complain  that  the  lien  was  decreed  oo  lot  1 
only. 

3.  Where  there  is  some  evidence  to  sustain 
a  verdict  the  appellate  tribunal  will  not  inter- 
fere. 

Appeal  from  circuit  court  Marshall  coun- 
ty; A.  0.  Oapron,  Judge. 

Foreclosure  of  mechanics'  Hens  by  Conrad 
Suit  and  John  Railsback  against  Philip  Heyde 
and  others.  There  was  a  Judgment  for  plain- 
tlfTs  and  defendant  Stansbnry,  and  from  the 
Judgment  and  an  order  denying  a  new  trial 
the  other  defendants  appeal.    Affirmed. 

Harley  A.  Logan,  for  appellants.  W.  B. 
Hess  and  J.  A.  Sbunk,  for  appellees. 

ROBINSON,  J.  Appellees  Conrad  Suit  and- 
John  Railsback,  under  the  firm  name  of 
Suit  &  Railsback,  l>egan  suit  against  appel- 
lants Philip  Heyde  and  Maggie  Heyde  to 
foreclose  a  mechanic's  lien  on  lots  79  and  83 
In  Corbin's  Continued  addition  to  Cougle'a 
Independence  addition  to  the  town  (now  city) 
of  Plymouth,  Ind.,  for  material  furnished  in 
the  erection  of  a  building  thereon.  Other 
Uenholders  w&^  made  defendants.  Appel- 
lant Harley  A.  Logan  was  made  a  defend- 
ant the  complaint  alleging  that  he  held  a 
mortgage  on  the  real  estate.  Appellants 
Heyde,  Heyde,  and  I^ogan  answered— First, 
In  general  denial;  and,  second,  payment  Ap- 
pellant Maggie  Heyde  answered  separately 
that,  before  the  furnishing  of  the  material 
as  alleged  in  the  complaint  her  husband  and 
co-appellant  Philip  Heyde,  was  the  owner 
of  the  real  estate  described  In  the  complaint; 
that  she  and  her  husband  executed  a  pur- 
chase-money mortgage  on  said  real  estate, 
now  payable  to  appellant  Logan;  that  she 
Is  still  the  wife  of  Philip  Heyde;  and  that 
she  has  not  Joined  her  husband  in  the  crea- 
tion of  any  lien  or  any  conveyance,  except 
said  mortgage.    Appellant  Logan  answered. 


*  Rehearing  denied. 
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separately,  tbe  execution  of  the  mortgage, 
and  Its  assignment  to  bim,  on  the  real  estate 
described,  and  on  two  other  certain  lots  ad- 
johilng,  the  recording  of  said  mortgages, 
and  that  the  same  were  for  purchase  money; 
that  the  building  erected  upon  said  real  es- 
tate as  alleged  In  the  complaint  is  situated 
partly  upon  the  lots  upon  and  against  which 
the  lien  was  filed,  and  partly  upon  the  other 
lots,  upon  which  appellant  Logan  now.  holds 
the  mortgages;  that  there  is  now  due  on 
said  mortgages  $160.  Appellee  Stansbury  fil- 
ed a  cross  complaint  asking  the  foreclosure 
of  a  mechanic's  lien  on  the  same  lots  for 
worlc  and  labor  done  and  materials  furnish- 
ed. The  errors  assigned  question  the  sufiS- 
ciency  of  the  cross  complaint  of  appellee 
Stansbury,  and  the  overruling  of  appellants' 
motions  for  a  new  trial. 

The  sufficiency  of  the  cross  complaint  is 
questioned  for  the  first  time  in  this  court. 
Where  a  pleading  is  questioned  for  the  first 
time  in  the  appellate  court,  it  will  be  held 
sufficient,  unless  It  appears  that  some  mate- 
rial averment  Is  wholly  omitted  from  the 
pleading.  The  notice  creating  a  mechanic's 
lien  is  regarded  as  the  foundation  of  the  ac- 
tion, and  it  is  required  that  the  original,  or 
a  copy  thereof,  be  exhibited  with,  or  made  a 
part  of,  the  complaint.  In  this  case  the  no- 
tice is  made  a  part  of  the  cross  complaint, 
and  filed  with  It  And,  while  the  cross  com- 
plaint might  have  been  bad  against  a  de- 
murrer, yet  where  the  cross  complaint  and 
the  exhibit  are  construed  together,  as  must 
be  done,  it  cannot  be  said  that  no  facts  are 
averred  showing  who  are  the  owners  of  the 
property  against  which  the  foreclosure  of  the 
lien  1b  sought.  Warden  v.  Nolan,  10  Ind. 
App.  334.  37  N.  E.  821.  In  the  case  of  War- 
den V.  Nolan,  supra,  the  rule  is  thus  stated: 
"Where  the  defects  in  the  complaint  are  such 
as  may  be  supplied  by  the  evidence,  they  will 
be  held  cured  by  the  verdict  and  Judgment 
when  the  pleading  is  questioned  for  the  first 
time  by  an  assignment  of  error  here;  and  In 
such  case,  if  the  complaint  contain  enough 
substance  to  bar  another  action  for  the  same 
thing,  it  will  be  sufficient  to  withstand  such 
attack.  Bronnenburg  v.  RInker,  2  Ind.  App. 
301,  28  N.  E.  568." 

It  Is  argued  that  the  motion  for  a  new 
trial  should  have  been  sustained,  because  the 
undisputed  evidence  shows  that  the  dwelling 
house,  for  the  construction  of  which  appel- 
lees Suit  &  Rallsback  were  given  a  Uen  upon 
lot  83,  is  also  situate  a  part  upon  an  ad- 
jacent lot.  We  do  not  see  how  appellants 
can  complain  of  this.  The  notice,  It  Is  true, 
was  of  a  lien  upon  lots  79  and  83,  and  the 
proof  showed  the  house  to  be  on  lots  83  and 
82;  but  the  court  decreed  a  lien  only  on  lot 
S3.  The  fact  that  more  land  is  included  In 
a  notice  of  Intention  to  hold  a  mechanic's 
lien  than  Is  necessary  to  discharge  the  lien 
does  not  render  the  lien  invalid,  nor  does  It 
make  it  necessarily  Indeflnlte.  Scott  v.  Gold- 
):ighorst,  123  Ind.  2C8,  24  N.  E.  333;   White 


V.  Stanton.  Ill  Ind.  540,  13  N.  E.  43.  In  the 
case  of  Maynard  v.  East,  13  Ind.  App.  432, 
41  N.  E.  839,  cited  by  appellants*  counsel, 
the  descriptions  of  the  real  estate  were  held 
Insufficient  to  convey  title  in  a  sale  upon  the 
decree,  for  the  reason  that  by  them  neither 
the  exact  location  nor  the  boundary  of  the 
real  estate  to  be  sold  could  be  determined- 
But  In  the  case  at  bar  no  such  question  as 
that  can  arise. 

It  is  further  argued  that  the  evidence  shows 
the  notice  of  the  lien  by  appellees  Suit  & 
Rallsback  was  not  filed  within  60  days  from 
the  furnishing  of  the  last  material.  There 
was  some  dispute  whether  the  last  Item  fur- 
nished was  a  part  of  the  original  bill  for  the 
lumber.  But  there  Is  evidence  to  sustain  the 
court's  conclusion  on  that  question,  and  that 
is  sufficient.  It  Is  not  disputed  that  the  no- 
tice was  filed  within  CO  days  after  the  fur- 
nishing of  that  Item.  Where  there  is  some 
evidence  to  sustain  a  finding,  the  appellate 
tribunal  will  not  interfere.  We  find  no  error 
in  the  record,  and  the  judgment  is  affirmed. 


(21  Ind.  App.  371) 
CITY  OP  TERRE  HAUTE  v.  FAGAN. 
(Appellate  Court  of  Indiana.    Jan.  6,  1899.) 
Appeal— AssioNMBKTS  of  Ebbob— Waivek. 
Where   specifications   in   the   assignments 
of  error  are  stated  as  causes  in  a  motion  for 
new  trial,  which  is  overruled,  they  cannot  be 
considered,  if  the  ruling  on  the  motion  is  not 
assigned  as  error. 

Appeal  from  chrcuit  court,  Vigo  county;  S. 
E.  Piety,  Judge. 

Action  by  James  Fagan  against  the  city  of 
Terre  Haute.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Q.  E.  Pugh,  for  appellant.  Peter  M.  Foley, 
for  appellee. 

BLACK,  C.  J.  This  was  an  action  brought 
by  the  appellee  against  the  appelhint  to  re- 
cover damages  for  a  personal  Injury.  The 
assignment  of  errors  contains  six  specifica- 
tions. In  the  first,  second,  and  third  specifi- 
cations the  appellant  assigns  error  in  the  giv- 
ing of  instructions  numbered  1,  2,  and  4.  In 
the  fourth  specification  it  Is  assigned  that  the 
damages  awarded  by  the  jury  are  excessive. 
In  the  fifth  specification  it  is  assigned  "that 
there  was  no  notice,  actual  or  constructive,  of 
the  existence  of  the  alleged  obstruction."  The 
sixth  specffication  is  as  follows:  "The  court 
erred  in  refusing  to  allow  expert  witnesses  to 
testify  88  to  the  unsafe  condition  of  the  wall; 
also  erred  in  refusing  to  allow  counsel  for  de- 
fendant to  state  what  he  intended  to  prove  bv 
the  witness,  and  have  the  same  made  a  part 
of  the  record,  as  shown  on  page  48  of  the 
general  bill  of  exceptions  on  line  6."  A  mo- 
tion for  a  new  trial  made  by  the  appellant 
was  overruled,  but  that  ruling  is  not  assigned 
as  error. 

We  observe  that  the  first  four  specifications 
in  the  assignment  of  errors  were  stated  as 
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causes  In  the  motion  for  a  new  trial.  If  the 
OTerruling  of  that  motion  had  been  assigned 
as  error,  those  reasons  might  have  been 
brought  by  argument  of  counsel  to  our  atten- 
tion, and  we  might  thus  hare  been  required 
to  examine  the  questions  so  presented.  In  the 
motion  for  a  new  trial  it  was  stated  as  one 
of  the  causes  that  the  verdict  was  not  sup- 
ported by  sufficient  evidence.  To  that  cause 
the  matter  stated  In  the  fifth  specification  of 
the  assignment  of  errors  would  have  been  ref- 
erable if  the  overruling  of  the  motion  had 
been  assigned  as  error.  In  the  sixth  specifi- 
cation of  alleged  errors  it  was  attempted  to 
embrace  a  number  of  separate  rulings  upon 
the  trial,  each  of  which  should  have  been  stat- 
ed with  definlteness  in  the  motion  for  a  new 
trial,  and  then,  if  the  ruling  upon  that  mo- 
tion had  been  assigned  as  error,  such  matters 
would  have  claimed  our  attention.  We  find 
that  counsel  have  failed  to  properly  present 
any  question  upon  any  matter  In  the  volumi- 
nous transcript  brought  to  this  cotrt  The 
judgment  is  affirmed. 


(21  Ind.  App.  333) 
KKAG-REYNOLDS  CO.  ▼.  ODER  et  al. 
(Appellate  CSourt  of  Indiana.    Jan.  3,  1899.) 

(TONTKACTS— EirrORCBMEKT— MOKTOAOBS— FORE- 
0I.OSCKR. 

Plaintiff,  a  wholesale  grocer,  offered  to 
furnish  a  retailer,  who  was  indebted  to  him, 
goods  to  a  certain  amount,  if  he  would  execute 
a  demand  note  and  mortgage  on  his  stock 
covering  both  bills;  nothing  being  said  of  pri- 
or incumbrances.  The  note  and  mortgage  were 
executed,  but  plaintiff,  learning  of  a  prior  mort- 
gage on  the  stoclc,  did  not  deliver  the  goods, 
but  four  days  after  foreclosed  the  mortgage. 
Hvld  that,  as  plaintiff  had  not  complied  with 
his  part  of  the  contract,  he  was  not  entitled  to 
enforce  the  mortgage. 

Appeal  from  superior  court,  Marion  coun- 
ty;  Ij.  M.  Harvey,  Judge. 

Action  by  the  Krag-Reynolds  Company 
against  Ulysses  O.  Oder  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Hord  &  Perkins,  for  appellant.  W.  N. 
Plckerlll  and  Howard  Cale,  for  appellees. 

COMSTOCK,  J.  The  appellant  was  the 
plaintiff  in  the  court  below,  and  Instituted 
this  action  against  the  appellee  Ulysses  G. 
Oder  on  the  5th  day  of  May,  1896,  to  obtain 
possession,  under  a  writ  of  replevin,  of  a 
small  stock  of  groceries  belonging  to  Oder, 
upon  which  appellant  had  a  chattel  mort- 
gage. To  appellant's  complaint  the  appellee 
Oder  filed  answer  in  general  denial,  and  a 
second  paragraph  of  answer  in  which  he  al- 
leged that  he  was  a  retail  grocer  of  the  city 
of  Indianapolis,  and  a  customer  of  the  ap- 
pellant, a  corporation  engaged  In  the  whole- 
sale grocery  business  iu  such  city;  that  ap- 
pellant's mortgage  was  given  to  secure  the 
payment  to  appellant  of  a  promissory  note 
'or  the  sum  of  $247.76,  of  which  $197.76  was 


the  amount  of  said  appellee's  indebtedness  To 
appellant  prior  to  the  1st  day  of  Decembw, 
1895,  and  the  remaining  $50  was  to  cover 
goods  which  appellant  was  to  deliver  to  such 
appellee;  that  appellant  represented  that  it 
desired  to  aid  such  appellee  by  stocking  him 
up,  and  Oder  relied  on  such  representations, 
and  by  reason-  thereof  executed  such  note 
and  mortgage;  that  appellant,  after  procur- 
ing such  note  and  mortgage  upon  appellee's 
stock  of  groceries,  wholly  failed  and  refused 
to  deliver  to  Oder  such  $50  worth  of  goods, 
or  any  part  thereof,  and  never  intended  to 
deliver  them;  and  that  such  representations 
were  made  for  the  fraudulent  purpose  of  pro- 
curing the  execution  of  such  note  and  mort- 
gage, and  without  any  Intention  of  deUver- 
Ing  such  $50  worth  of  goods.  The  appellees 
John  L.  Avery  and  John  J.  Marshall  upon 
application  to  the  court  were  made  parties 
defendant,  and  each  filed  a  separate  pleading. 
Appellee  Avery  alleged  that  the  property  de- 
scribed in  appellant's  complaint,  and  cov- 
ered by  the  writ  of  replevin,  was  covered  by 
a  prior  mortgage  executed  to  secure  him  as 
an  indorser  for  Oder  upon  a  note  for  $3(X) 
in  favor  of  Fletcher's  Bank,  that  be  Is  still 
Indorser  for  the  full  amount  of  sacb  note, 
that  the  same  is  unpaid,  that  Oder  is  Insol- 
vent, and  that  under  the  terms  of  such  mort- 
gage the  action  of  appellant  in  taking  iiofl- 
session  of  such  property  vested  the  title 
thereof  in  appellee  Avery.  Wherefore  he 
prayed  judgment  against  the  appellant  for 
the  value  of  the  property,  etc.  Appellee 
Marshall  in  his  pleading  alleged,  In  sub- 
stance, that  he  held  a  lien  on  such  property 
under  a  chattel  mortgage  executed  to  secure 
the  payment  of  $250,  that  such  lien  was  su- 
perior to  that  of  appellant,  and  that,  under 
one  of  the  conditions  of  such  mortgage,  the 
action  of  appellant  In  taking  possession  of 
such  property  vested  in  appellee  Marshall 
the  title  thereto.  Wherefore  he  prayed  the 
court  for  judgment  against  the  appellant  for 
the  value  of  such  goods,  etc.  To  these 
pleadings  the  appellant  filed  answer  In  gen- 
eral denial,  and  the  cause  was  submitted  to 
the  court  without  the  Intervention  of  a  Jnry. 
The  court  found  for  appellees,  and  adjudged 
that  the  appellant,  to  whom  the  property  in 
controversy  was  delivered  under  the  writ  of 
replevin,  should  return  to  appellee  Oder  with- 
in five  days  such  property,  or  pay  to  Oder 
$100,  the  value  of  the  property,  and  that  the 
appellees,  Oder,  Marshall,  and  Avery,  recov- 
er of  the  appellant  their  costs.  AppeUant 
filed  a  motion  for  a  new  trial,  which  was 
overruled.  The  error  assigned  Is  the  over- 
ruling of  appellant's  motion  for  a  new  trial. 
The  specifications  in  the  assignment  of  error 
discussed  are  that  the  decree  of  the  court  is 
not  sustained  by  sufficient  evidence,  and  Is 
contrary  to  law. 

Appellee  Oder  seeks  to  avoid  the  mortgage 
because  appellant  failed  to  deliver  the  $jC 
worth  of  goods,  claiming  that  appellant's  ac- 
tion in   that  behalf  was   fraudulent    Th« 
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facta,  aa  shown  by  the  evidence,  are  anbstan- 
tlally  as  follows:  Oder,  who  was  running  a 
grocery.  In  November,  1895,  had  been  found 
to  be  Indebted  to  the  Krag-Reynolds  Com- 
pany In  the  sum  of  $197,  and  they  declined 
to  give  him  further  credit;  and  from  that 
time  on  he  paid  cash  for  whatever  be  got  of  the 
Krag-Reynolds  Company  untU  May  1st,  when 
a  member  of  the  firm  called  on  Oder,  and 
proposed  to  stock  him  up  and  pat  blm  In 
shape  for  doing  a  better  business  than  he 
had  been  doing;  suggested  that  they  let  him 
have  $50  worth  of  goods  on  credit,  and.  In 
consideration  of  this,  Oder  should  execute  to 
them  his  note  for  the  amount  of  the  old  bill, 
$197,  and  the  $50  they  were  about  to  sell 
him,  and  give  a  chattel  mortgage  on  his  stock 
for  the  total  of  $247,— the  goods  to  be  de- 
livered on  the  following  morning.  Oder  ex- 
ecuted the  note  and  mortgage  on  the  Ist  day 
of  May,  1896l  This  suit  was  brought  on  the 
6th  of  the  same  month,  and  the  Krag-Reyn- 
olds Company,  through  the  sherlfC,  took  pos- 
session. It  la  not  pretended  that  appellant 
famished  him  any  part  o'  the  $50  worth  of 
goods  It  was  to  let  him  have,  but,  as  an 
excuse  for  not  furnishing  them,  the  Krag- 
Reynolds  Company  says  that  on  the  next  day 
after  it  had  obtained  the  note  and  mortgage 
of  Oder,  and  had  taken  bis  order  for  the  $50 
worth  of  goods.  It  learned  for  the  first  time 
of  the  existence  of  the  prior  mortgages  of 
Avery  and  Marshall.  These  mortgages  had 
been  of  record  for  abont  two  years,  but  noth- 
ing was  said  about  them  by  any  one  at  the 
time  the  Krag-Reynolds  Company  took  the 
note  and  mortgage.  The  appellant  contend- 
ed that  Oder's  failure  to  mention  these  mort- 
gages was  such  deception  on  his  part  as 
Justify  it  in  refusing  to  fnrnish  the  $50  worth 
of  goods  which  it  had  contracted  to  furnish. 
It  thus  appears  from  the  evidence  that  appel- 
lant seeks  to  enforce  a  part  of  a  contract  In 
Its  favor,  after  havhig  repudiated  the  prom- 
ise by  which  Its  execution  was  Induced.  The 
execution  of  the  note  and  mortgage  was  the 
result  of  one  contract.  Appellant  could  not 
affirm  that  part  of  the  contract  In  Its  Inter- 
est, and  rescind  the  part  In  the  Interest  of 
appellee.  A  contract  can  only  be  rescinded 
In  tota  This  principle  bas  been  recognized 
In  a  number  of  decisions  in  this  state.  Hlg- 
bam  V.  Harris,  106  Ind.  253,  8  N.  B.  2S6; 
Worley  v.  Moore,  97  Ind.  15;  Hlmes  v.  Lang- 
ley,  86  Ind.  77;  Gregory  v.  Schoenell,  55  Ind. 
101;  Stedman  v.  Boone,  4d  Ind.  460;  Joest 
▼.  Williams,  42  Ind.  565;  Railroad  Co.  v.  Hor^ 
ton,  18  Ind.  App.  335,  48  N.  E.  22.  Appel- 
lant's counsel  cite  authorities  to  sustain  the 
proposition  that  one  Induced  by  fraud  to  en- 
ter Into  a  contract  may  rescind  the  contract 
In  totO)  or  affirm  the  contract  and  sue  I'or 
damages,  and  that  Oder  "did  not  elect  the 
remedy  which  was  open  to  him  and  avail- 
able, by  way  of  damages,  which,  in  case  the 
note  he  gave  had  been  paid,  would  have 
been  $50  of  goods,  and  the  loss  of  profits  he 
sustained    by    reason   of   such   nondelivery. 


But  he  chose  to  resdnd."  We  mast  bear  In 
mind  that  the  note  was  executed  May  1, 1S96, 
due  one  day  after  date.  On  the  5th  day  of 
May,  appellant  Instituted  suit,  and  took  pos- 
session of  appellee's  property.  It  was  to 
that  action  that  appellee  set  up  this  defense. 
Oder,  not  having  received  anything,  had 
nothing  to  return.  Ordinarily  a  past  consid- 
eration la  sufficient  to  support  a  mortgage, 
but  the  note  was  not  for  the  old  debt  of 
$197,  but  for  $247;  and  the  mortgage  was 
crlven  to  secure  the  last-mentioned  amount 
upon  the  promise  of  an  extended  credit, 
which  was  refused.  The  contract  was  not 
divisible.  Appellant  should  have  furnished 
the  goods,  or  surrendered  the  note  and  mort- 
gage. The  court  did  not  err  In  rendering 
Judgment  In  favor  of  Avery  and  Marshall  for 
costs.  We  find  no  error.  Judgment  affirm- 
ed. 


(n  Ind.  App.  84T1 
EMSHWILER  r.  TTNEH. 
(Appellate  Court  of  Indiana.    Jan.  4,  1899.) 

CSOHTRAOTS— VaMDITT—  iKnTERIBS  —  CoKaiDBRSi> 

TiON— Pleadino — iKSCrPICIENOr  OF  Ah- 

bwik—Pabtial  Defensb. 

1.  TTnder  a  contract  with  plaintiff's  Intestate, 
defendant  and  others  each  agreed  to  purchase 
one  of  a  certain  number  of  town  lots,  to  be 
platted,  and  a  certain  number  of  shares  of 
Steele  in  a  manufactnrinK  corporation,  to  be 
organized  by  bim,  and  to  pay  therefor  each  an 
equal  amount,  though  such  lots  were  of  unequal 
value.  The  contract  provided  that  the  lots 
should  be  distribnted  in  a  manner  to  be  de- 
termined by  the  purchasers,  but  they  were  In 
fact  awarded  by  lot.  by  direction  of  plaintiff's 
intestate,  without  the  participation  and  in  the 
absence  of  defendant,  add,  that  such  contract, 
though  valid  in  its  inception,  was  vitiated  by 
the  manner  of  its  execution,  and  could  not, 
therefore,  be  enforced. 

2.  In  an  action  to  recover  a  gross  snm  as  the 
purchase  price  of  certain  real  and  personal 
property,  an  answer  purporting  to  be  in  bar  of 
plaintiff's  entire  cause  of  action,  but  good  as 
to  only  a  part  thereof,  was  insufficient,  on  de- 
murrer, where  the  respective  parts  were  dis- 
tinguishable. 

Appeal  from  circuit  court,  Blackford  coor 
ty;  E.  C.  Vaughn,  Judge. 

Action  by'Adelbert  Emshwller,  administra- 
tor, against  William  H.  Tyner.  A  demurrer 
to  a  certain  paragraph  of  defendant's  answer 
was  overrnled,  and  plaintiff  appeals.  Revers- 
ed. 

A.  M.  Walts  and  Dalley,  Simmons  ft  Dolley, 
(or  appellant  N.  Cale,  J.  A.  Hlndman,  and 
Pierce  &  Bonham,  for  appellee. 


WILEY,  J.  The  only  qnestlon  for  review 
In  this  appeal  Is  the  action  of  the  court  lo 
overruling  appellant's  demurrer  to  appellee's 
second  paragraph  of  answer.  The  decedent 
In  his  lifetime  commenced  the  action,  but 
while  It  was  pending  he  died,  and  his  admin- 
istrator was  substituted  as  plaintlfF  below. 
The  complaint  was  originally  in  one  para- 
graph, but  after  decedent's  death,  and  the 
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■ubstltutlon  of  his  administrator,  an  addi- 
tional paragraph  of  complaint  was  filed.  The 
two  paragraphs  are  founded  upon  a  writ- 
ten contract  between  appellee  and  the  de- 
cedent, which  contract  is  made  an  exhibit  It 
Is  not  necessary  to  set  out  the  complaint, 
even  in  detail,  but,  that  the  pertinency  of  the 
facts  ayerred  In  the  third  paragraph  of  an- 
swer may  clearly  appear.  It  Is  Important  that 
we  show  the  material  matters  embraced  in 
the  contract  The  contract  sued  upon  is 
signed  by  the  decedent,  as  party  of  the  first 
part  and  appellee  and  others,  parties  of  the 
second  part,  and  by  its  terms  the  decedent 
agreed  to  locate  a  canning  factory  upon  cer- 
tain real  estate  In  Blackford  county,  Ind. 
That  said  factory  was  to  have  a  capacity  of 
20,000  cans  per  day,  and  was  to  employ  150 
persons.  That  It  was  to  be  completed  and 
ready  for  operation  for  the  canning  season 
of  1806,  and  appellant  was  to  organize  a  com- 
pany for  conducting  the  business,  to  be 
known  as  the  Blackford  Canning  Company. 
By  the  terms  of  the  contract  the  decedent 
was  to  plat  Into  74  lota  a  certain  tract  of 
land,  each  lot  to  be  60  feet  wide  and  120  feet 
long.  That  each  of  the  persona  signing  said 
contract  agreed,  by  Its  terms,  to  take  one  of 
said  lots,  and  three  shares  of  paid-up  "unas- 
sessable" stock  of  said  company  of  the  par 
ralue  of  $25  each,  and  to  pay  for  one  of  said 
lots  and  the  three  shares  of  stock  $150.  The 
contract  further  provided  that  the  manner  of 
the  distribution  of  the  lots  should  be  deter- 
mined by  the  purchasers,  and  that  decedent 
would  convey  to  such  purchasers  their  le- 
spectlve  lots,  when  distributed,  by  a  deed, 
with  covenants  of  warranty,  and  furnish  each 
of  said  purchasers  with  an  abstract  of  title, 
and  Issue  to  each  of  them  three  shares  of 
said  stock.  The  contract  also  provided  that 
the  said  $160  should  be  paid  In  six  equal 
payments  of  $25,  each  subscriber  to  execute 
bis  several  notes  for  the  amount  payable  in 
8,  6,  d,  16,  and  18  months,  at  6  per  cent  In- 
terest, said  notes  to  be  given  when  said  com- 
pany was  duly  organized.  The  complaint 
avers  In  detail  all  the  conditions  of  the  con- 
tract and  that  decedent  complied  with  all 
the  conditions  and  stipulations  to  be  perform- 
ed by  him. 

The  third  paragraph  of  answer  avers  that 
in  December,  1895,  various  subscribers  to  said 
contract  and  enterprise,  and  said  decedent, 
met  together  for  the  purpose  of  determining 
bow  and  In  what  manner  the  said  74  lota 
were  to  be  awarded  and  distributed;  that  the 
decedent  at  said  meeting  directed  that  said 
lots  be  awarded  and  distributed  by  placing 
the  numbers  of  the  lots  severally  upon  slips 
of  paper,  and  placing  said  slips  In  a  hat,  and 
then  by  placing  the  names  of  the  various  sub- 
scribers severally  upon  slips  of  paper,  and 
then  placing  them  In  another  hat;  that  there- 
upon one  of  the  subscribers  present  was  to  be 
blindfolded,  and  white  thus  blindfolded  be 
was  to  draw  simultaneously  from  the  two 
hats  a  name  and  a  number  of  a  lot,  until  all 


the  names  and  nnmbers  were  drawn;  tbat  In 
each  Instance  the  lot  whose  number  was 
drawn  when  a  name  was  drawn  was  to  be 
awarded  to  the  subscriber  whose  name  was 
so  drawn,  and  was  to  constitute  t3ie  selection 
of  the  lot  to  be  conveyed  to  him;  that  said 
lots  were  so  awarded  to  each  subscriber;  that 
appellee  was  not  notified  to  meet;  that  he 
was  not  present  at  such  drawing  and  award- 
ing, either  In  person  or  by  agent;  tiiat  be  did 
not  in  any  manner  exercise  his  choice,  will,  or 
Judgment  in  the  selection  of  a  lot,  and  did 
not  participate  In  said  drawing,  or  In  award- 
ing said  lots;  that  said  74  lots  were  of  un- 
equal values;  that  a  large  portion  of  the 
land  so  platted  had  been  nsed  for  a  brick 
yard;  that  dirt  had  been  excavated  there- 
from; that  huge  excavations  four  or  five  feet 
in  depth  were  made  therein,  so  that  said  lots 
were  mud  holes,  ravines,  and  lagoons,  and 
were  thereby  rendered  worthless,  and  of  no 
value;  that  some  of  the  said  lots  were  on 
high  ground,  and  worth  $160,  while  lot  No.  7 
so  awarded  to  appellee  was  of  no  value.  The 
answer  then  avers  that  by  reason  of  the  facts 
therein  stated  "said  lots  were  of  unequal 
valne,  and  the  manner  in  which  said  lots 
were  distributed,  Including  the  one  awarded 
this  defendant,  and  by  reason  of  the  facts 
aforesaid,  the  said  contract  and  the  manner 
of  its  attempted  execution  was  and  is  a 
scheme  of  chance,  and  a  lottery.  Is  fraudulent 
and  against  public  policy,  and  void."  It  is 
apparent  from  this  paragraph  of  answer  that 
the  pleader  proceeded  upon  the  theory  that 
the  contract  In  the  first  Instance,  Is  void,  be- 
cause it  Is  tainted  with  the  scheme  of  a  lot- 
tery, or  chance.  This  court  has  recently  pass- 
ed upon  this  exact  question  in  Glass  Co.  v. 
Mosbangh,  10  Ind.  App.  105,  40  N.  B.  178, 
where  It  was  held  that  a  contract  of  similar 
tenor  was  not  void  on  the  ground  urged,  and 
we  still  adhere  to  such  holding.  But  the 
facts  in  that  case  and  those  charged  in  the 
third  paragraph  of  appellee's  answer  In  the 
case  now  before  us  are  not  at  all  similar. 
The  contract  sued  upon  here  does  not  con- 
tain any  provision  relating  to  the  awarding 
and  distribution  of  the  lots  by  lottery  or 
chance,  but  like  the  case  in  19  Ind.  App.  and 
40  N.  B.,  cited,  leaves  the  manner  of  such 
distribution  to  be  determined  and  agreed  up- 
on by  the  subscribers;  and  hence,  under  the 
authority  of  that  case,  the  contract  In  the 
first  Instance,  and  on  Its  face.  Is  enforceable. 
If,  then,  the  contract,  as  originally  entered  In- 
to, was  not  subject  to  the  objection  urged  by 
appellee,  the  question  for  us  now  to  deter- 
mine Is,  do  the  averments  of  the  answer,  de- 
scriptive of  the  plan  and  the  manner  of  the 
distribution  of  the  lots,  render  the  enforce- 
ment of  the  contract  against  appellee  voIdT 
The  answer  avers  that  various  subscribers 
and  decedent  met  for  the  purpose  of  deter- 
mining how  and  In  what  manner  the  lots 
were  to  be  awarded,  and  tbat  the  decedent 
at  said  meeting,  directed  the  manner  of  the 
distribution.    We  need  not  repeat  the  allega 
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tioDs  of  the  ai.swer,  but  It  Is  sufficient  to  say 
that  the  plan  devised  by  the  decedent,  partic- 
ipated In  by  him  and  the  subscribers  pres- 
ent, was  a  scheme  tainted  with  the  vice  of  a 
lottery;  in  other  words.  It  was  a  scheme  of 
chance,  where  the  will  and  judgment,  both 
of  the  decedent  and  subscribers,  were  in  no 
sense  exercised.  Appellee  did  not  participate 
In  the  distribution,  and  was  not  present  In 
Glass  Go.  y.  Mosbaugh,  supra,  appellant  was 
not  a  party  to  the  distribution,  and  In  the 
complaint  in  that  case  It  was  alleged:  "That 
in  making  said  selection  of  lots  by  said  draw- 
ing, plaintiff  neither  participated  therein,  nor 
counseled  or  advised  the  same."  In  that 
case,  also,  appellee  was  a  party  to  the  agree- 
ment between  the  subscribers,  was  present  at 
And  participated  In  the  drawing  of  lots,  and 
took  possession  of  the  lot  apportioned  to  him. 
So  that  It  Is  clear  that  the  question  to  be 
here  decided  rests  npon  very  different  facts 
than  the  case  to  which  we  have  Just  refer- 
red. The  fact  that  appellant  directed  and 
participated  in  the  drawing  and  distributing 
of  the  lots  in  .this  case  brings  it,  we  think, 
-within  the  mle  announced  In  Lynch  v.  Rosen- 
thal, 144  Ind.  86,  42  N.  E.  1103.  There  the 
contract  was.  In  its  essential  features,  sim- 
ilar to  the  contract  here  sued  on.  There  was, 
however,  this  distinction:  there  the  contract 
Itself  provided  that  the  lots  should  be  award- 
ed by  "lot"  to  each  respective  subscriber,  and 
it  was  held  that  It  could  not  be  enforced,  as 
being  against  public  policy  and  good  morals. 
It  was  there  held  that  contracts  tainted  with 
the  vice  of  lottery  schemes  are  not  enforce- 
able, and  it  was  said:  "That  such  contracts 
are  against  public  policy,  and  that  those  who 
have  entered  into  thetu  shall  have  no  relief 
in  the  courts  to  enforce  those  that  are  execu- 
tory, or  to  recover  that  which  has  passed  un- 
der such  as  have  been  executed,  is  without 
donbt;"  citing  many  authorities,  to  which  we 
refer.  Continuing,  the  court  said:  "We  find, 
therefore,  that  both  the  contract  and  the 
manner  of  attempting  to  comply  with  its  pro- 
visions were  against  public  policy,  and  void. 
♦  •  *  It  Is  enough  to  say  that  one  who  asks 
eqnlty  must  present  clean  hands  in  which  to 
receive  It.  Here  the  appellant,  from  the  be- 
ginning, had  unclean  hands.  He  originated, 
carried  forward,  and  in  this  suit  sought  to 
«nforce,  a  vicious  contract  He  is  In  no  posi- 
tion to  ask  that  equity  estop  his  ally  from  ex- 
posing the  vice  of  that  contract  the  enforce- 
ment of  which  public  morals  forbid."  This 
language  conveys  no  uncertain  meaning,  and 
from  it  it  is  plain  that  neither  the  law  nor 
courts  win  lend  their  aid  to  enforce  con- 
tracts tainted  with  the  vice  of  a  lottery,  and 
which  are  against  public  policy,  good  morals, 
and  a  quickened  conscience. 

As  we  have  said,  the  contract  before  us,  in 
its  conception,  was  not  subject  to  the  in- 
firmity of  the  contract  in  Lynch  v.  Rosenthal, 
supra,  but  in  the  manner  of  its  execution, 
which  was  directed  and  participated  In  by  ap- 
pellant, it  was  inoculated  with  a  like  vice; 


and  under  the  authorities,  appellant  coming 
into  court  with  unclean  hands,  and  asking 
the  enforcement  of  a  contract  which  he  him- 
self has  made  obnoxious  to  public  policy  and 
good  morals.  Is  in  no  position  to  ask  the  court 
to  enforce  its  esxecutlon.  We  are  unable  to 
distinguish  the  difference,  in  principle,  be- 
tween a  contract  void  ab  Initio,  and  one  made 
BO,  after  its  execution,  by  the  very  party  un- 
der whose  provisions  he  seeks  to  secure  its 
benefits.  It  must  follow  from  the  authorities 
and  what  we  have  said  that  the  third  para- 
graph of  answer,  In  so  far  as  It  seeks  to  avoid 
the  allegations  of  the  complaint  relating  to 
the  sale  and  transfer  of  the  real  estate  award- 
ed to  appellee,  constitutes  a  complete  bar; 
but  said  paragraph  was  not  good  as  a  com- 
plete defense  to  appellant's  cause  of  action, 
and  It  was  error  to  overrule  the  demurrer 
thereto. 

The  third  paragraph  of  answer  purports 
to  answer  the  whole  complaint,  when  at  most 
it  is  only  a  partial  answer,  and,  under  the  un- 
varying rule  In  this  state,  for  that  reason  it 
Is  not  good.  The  contract  declared  on  binds 
appellee  to  pay  appellant  $150  for  one  lot 
and  three  shares  of  the  stock  of  the  Black- 
ford Canning  Company  of  the  par  value  of 
$25  each,  so  that  it  appears  from  the  con- 
tract that  $75  of  the  consideration  running  to 
appellee  was  three  shares  of  said  stock,  val- 
ued at  $25  per  share.  The  contract  binds  ap- 
pellant to  issue  and  deliver  to  appellee  said 
shares  of  stock,  and  the  complaint  avers  that 
said  shares  of  stock  were  duly  issued  in  the 
name  and  tendered  to  appellee  before  the 
commencement  of  the  action.  That  part  of 
the  contract  by  which  appellee  subscribed  for 
and  bound  himself  to  pay  $76  for  three 
shares  of  stock  In  said  canning  company 
was  not  vitiated  by  appellant's  conduct  and 
acts  relating  to  the  distribution  and  award- 
ing of  the  lots,  and  may  be  enforced.  It  is 
the  recognized  law  In  this  and  other  states 
that  where  valid  and  Illegal  considerations  in 
the  same  contract  are  susceptible  of  division 
—I.  e.  where  the  legal  can  be  clearly  distin- 
guished from  the  illegal— that  part  of  the 
consideration  which  Is  legal  may  be  enforced. 
See  Pierce  v.  Pierce,  17  Ind.  App.  107,  46  N. 
B.  480,  and  authorities  there  cited.  As  the 
third  paragraph  of  answer  purports  to  an- 
swer the  whole  complaint,  and  is  only  a  par- 
tial answer,  the  demurrer  Should  have  been 
sustained.  Each  paragraph  of  an  answer 
must  respond  to  the  entire  complaint  or  to 
so  much  of  the  cause  of  action  as  it  purports 
to  answer;  and  if  It  purports  to  be  in  bar  of 
the  entire  cause  of  action  stated  in  the  com- 
plaint, but  answers  only  a  part  thereof,  it  is 
insufiSclent.  Machine  Co.  v.  Niehause,  8  Ind, 
App.  502,  35  N.  E.  1112;  Dunn  v.  Barton,  2 
Ind.  App.  444,  28  N.  B.  717;  State  v.  Parrish, 
1  Ind.  App.  441,  27  N.  B.  652;  Orb  v.  Coap- 
stlck,  136  Ind.  318,  36  N.  B.  278;  Messlck  v. 
Railway  Co.,  128  Ind.  83,  27  N.  E.  419.  The 
Judgment  is  reversed,  with  directions  to  the 
com-t  below  to  sustain  appellant's  demarrer 
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to  fbe  third  paragraph  of  the  answer,  and  for 
further  proceedings  not  Inconslsteat  with 
this  opinion. 


(21  Ind.  App.  S45) 

WSiBER  ▼,  HOME  BENEV.  SOC. 
(Appellate  Court  of  Indiai^i.  Jan.  4,  1899.) 
Tmsdkance— Bbnetolext  Booietibs— Fumbrai. 
fcnd— soioide. 
By  the  policy  of  a  benevolent  society,  a 
member  was  entitled  to  participate  in  the  "ben- 
efit fund,"  as  follows:  (1)  A  specified  amonnt 
per  week,  for  a  limited  period,  for  total  dis- 
ability by  reason  of  bodily  injuries!  (2)  a  speci- 
fied sum  for  permanent  total  disability,  not  ex- 
pressly limited  as  to  the  cause  thereof;  (3)  a 
specified  amount  for  the  loss  of  either  hand 
or  foot,  through  such  injuries;  (4)  a  specified 
sum  per  week,  for  a  limited  period,  for  sickness 
or  disease,  causing  total  disability;  and  (B)  "if 
death  shall  result,  •  •  •  Sioo  as  a  funeral 
fund."  It  was  also  provided  m  the  policy  that 
*no  benefits  will  be  paid  for  self-inflicted  in- 
juries." Held,  that  no  funeral  benefit  could  be 
recovered,  in  an  action  on  such  policy,  where 
deceased  had  committed  suicide. 

Appeal  from  superior  court, 'Allen  county; 
C.  M.  Dawson,  Judge. 

Action  by  Bemhard' Weber,  administrator  of 
the  estate  of  Henry  Vogtlin,  deceased,  against 
the  Home  Benevolent  Society.  A  demurrer 
to  a  certain  paragraph  of  defendant's  an- 
■  swer  was  overruled,  and  plaintiff  appeals.  Af- 
firmed. 

Geo.  W.  Louttit,  for  appellant  Robt  B. 
Dreibelblsa,  for  appellee. 

BLACK,  C.  J.  This  was  an  action  brought 
by  the  appellant,  as  administrator  of  the  es- 
tate of  Hem-y  VogtUn,  deceased,  against  the 
appeUee,  to  recover  $100  as  a  funeral  fund 
under  a  policy  of  insurance  Issued  by  the  ap- 
pellee to  tte  intestate.  The  court  overruled 
a  demurrer  to  the  fourth  paragraph  of  an- 
swer, and  this  ruling  Is  assigned  as  error.  By 
the  policy  upon  which  the  action  was  found- 
ed It  was  provided  that  the  Intestate,  as  a 
member  of  said  society,  should  be  entitled 
to  participate  In  the  "benefit  fund"  of  the 
society  as  follows:  First,  a  specified  amount 
per  week,  not  exceeding  52  weeks,  should  he 
receive  bodily  Injuries  by  reason  of  which  he 
should  be  Immediately  and  wholly  disabled, 
so  as  to  cause  a  total  loss  of  time,  etc.;  sec- 
ond, a  certahi  sum  specified  for  permanent 
total  dIsablUty,  not  expressly  limited  by  the 
policy  as  to  the  cause;  third.  If  such  in- 
juries alone  should  sever  either  hand  or  foot, 
he  should  be  entitled  to  a  specified  amount; 
fourth,  a  designated  sum  per  week,  not  more 
than  30  weeks,  for  sickness  or  disease  caus- 
ing a  total  loss  of  time,  etc.;  fifth,  "If  death 
shall  result  from  any  cause  at  any  time  while 
this  member  is  In  good  standing,  then  this 
society  shall,  upon  satisfactory  proof  of  the 
death  of  such  member,  pay  to  his  estate,  if 
living,  If  not  living  to  his  heirs  or  legal  rep- 
resentatives of  this  member,  $100  as  a  funeral 
fund."  The  policy  then  proceeded  as  follows: 
"No  benefits  will  be  paid  for  self-inflicted  In- 


JorieB."  The  material  question  raised  by  the 
fourth  paragraph  of  answer  was  whether  or 
not  there  could  be  a  recovery  of  this  funeral 
fund  In  case  of  the  suicide  of  the  member, 
the  defense  set  up  by  that  paragraph  being 
based  upon  the  provision  of  the  policy  that 
"no  benefits  will  be  paid  for  self-inflicted  in- 
juries." The  policy  designated  five  Instances 
in  which  there  should  be  participation  in  the 
"benefit  fund"  of  the  society.  The  funeral 
fund  was  one  of  these  benefits.  Some  of  the 
instances  designated  as  occasions  for  pay- 
ing benefits  Included  "bodily  Injuries"  having 
described  effects;  others  Included  disability, 
the  cause  not  being  expressly  designated,  and 
disability  from  sickness,  and  death  resulting 
from  any  cause.  Including,  of  course,  death, 
caused  by  bodily  Injury  and  death  caused  by 
sickness.  Immediately  following  the  state- 
ment of  this  last  instance  was  the  provision, 
that  no  benefits— that  is,  no  share  In  the  bene- 
fit fund,  and,  therefore,  it  would  seem,  no 
funeral  benefit— should  be  paid  for  self-inflict- 
ed injuries.  The  provision  for  payment  if 
death  should  result  from  any  cause  would 
seem  to  have  been  expressed  In  the  broad  and 
Inclusive  terms  employed  for  the  reason  that 
the  specific  Instances  of  disability  previously 
designated  were  separately  described  as  disa- 
bility from  bodily  injury,  as  disability  from 
sickness,  and  as  disability  the  cause  whereof 
was  not  stated.  The  fimeral  fund  would  be 
paid  whether  the  death  was  caused  by  vio- 
lence resulting  In  bodily  Injury  or  from  sick- 
ness, however  caused,  or  of  whatever  char- 
acter. There  Is  some  obscurity  In  the  policy, 
but  we  think  It  was  the  Intention  that.  In. 
case  of  self-inflicted  Injury,  there  should  be 
no  payment  of  benefit,  whether  the  injury  re- 
sulted in  mere  disability  or  In  death.  The 
court  sustained  a  demurrer  to  a  paragraph  of 
reply  to  the  fourth  paragraph  of  answer. 
The  discussion  of  counsel  concerning  this  rul- 
ing relates  only  to  the  construction  of  the- 
pollcy.  If  what  we  have  already  said  upon 
that  subject  Is  correct,  the  court  below  gave 
a  proper  construction  to  the  policy.  The  Judg- 
ment is  affirmed. 

m  Ind.  App.  338> 
PERIGO  V.  INDIANAPOLIS  BREWING  CO. 
(Appellate  Court  of  Indiana.    Jan.  S,  1899.) 
Master  and  Servant— Co- Employes— Neoli- 

OEN'OB — EviDBNCB. 

1.  A  carpenter  was  injured  by  the  tailing  of  »- 
scaffold,  which  he  had  helped  to  build  two  days 
before,  and  which  was  being  altered  by  two- 
fellow  workmen,  who  were  removing  supports 
at  the  direction  of  a  foreman,  and  substitutinK 
others.  The  two  workmen  were  experienced" 
carpenters,  and  the  manner  of  making  the  al- 
terations was  wholly  within  their  discretion. 
They  did  not  warn  plaintiff  that  they  were 
about  to  remove  the  support,  but  he  was  work- 
ing within  five  feet  of  them,  and  he  must  have 
known  it.  HeW,  that  this  injury  resulted  from- 
the  negligence  of  co-employ6s,  to  which  plain- 
tiff contributed. 

2.  If  the  case  fell  within  the  provisions  of 
tbo  co-employe's  liability  act  (Burns'  Rev.  St. 
1S94,  I  7083  et  seq.),  a  judgment  was  not  jus- 
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tified  against  the  employer,  since,  under  the 
act,  the  employs  must  have  exercised  due  care, 
which  the  evidence  shows  he  did  not. 

Appeal  from  superior  court,  Marion  coxm- 
ty;  John  L.  McMaster,  Judge. 

Action  by  Smith  W.  Perlgo  against  the  In- 
dianapolis Brewing  Company.  There  was  a 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Geo.  W.  GalTin,  for  appellant  Miller  & 
Eaam,  for  appellee. 

ROBINSON,  J.  Appellant  sued  appeUee  for 
damages  for  personal  injuries.  Upon  a  spe- 
cial verdict  returned  by  the  Jury  the  trial 
court  rendered  Judgment  in  appellee's  favor. 
This  action  of  the  court  presents  the  only 
question  under  the  errors  assigned.  The  spe- 
cial verdict  as  to  the  manner  in  which  the 
accident  occurred  shows:  That  on  the  10th 
day  of  April,  1898,  appeUee,  a  corporation, 
was  erecting  a  new  building.  That  W.  H. 
Miller  was  in  charge  of  the  erection  of  said 
building  as  foreman.  That  on  said  date,  ap- 
pellant, while  in  the  employ  of  appellee  as  a 
carpenter  engaged  in  putting  on  celling,  was 
injured  by  the  fall  of  a  scaffold  upon  which 
he  was  at  work.  Said  scaffold  was  inside  the 
building,  about  10  feet  from  the  ground,  and 
had  been  erected  about  two  days  before  by 
the  direction  of  said  Miller.  Appellant  as- 
sisted In  the  erection  of  the  scaffold,  which 
was  properly  constructed,  and  was  safe  for 
the  use  for  which  It  was  Intended.  On  the 
morning  the  scaffold  fell,  one  Whitman  and 
Sleuter,  who  were  experienced  carpenters, 
and  who  were  engaged  In  ceiling  the  room 
where  the  accident  occurred,  removed  a  por- 
tion of  the  supports  of  said  scaffold,  with  the 
intention  of  using  them  In  the  prosecution 
of  their  work.  Said  supports  were  2  by  4 
inches  in  size.  As  they  removed  said  sup- 
ports, they  substituted  other  sufficient  sup- 
poTta  except  the  last  tak^i.  They  had  re- 
moved three  or  four,  and  substituted  others, 
before  the  accident  They  removed  a  sup- 
port standing  within  a  few  feet  of  where 
appellant  was  at  work  on  said  scaffold  Im- 
mediately before  it  fell,  and  the  removal 
of  such  support  was  the  cause  of  the  scaffold 
falling.  Whitman  and  Sleuter  had  another 
support  at  the  place,  ready  to  substitute  for 
the  one  removed,  at  the  time  it  fell.  Whit- 
man was  on  the  scaffold  for  the  purpose  of 
knocking  the  support  loose,  and  fell  with 
it  They  could  have  placed  the  support  they 
Intended  to  substitute  In  place  and  secured  it 
so  that  it  would  have  held  the  scaffold  be- 
fore knocking  out  the  one  they  intended  to 
take  away.  If  they  had  done  so,  the  scaf- 
fold would  not  have  fallen.  They  relied  up- 
on the  scaffold  bearing  such  weight  as  was 
upon  It  without  the  support  they  took  from 
It  for  the  time  required  to  put  a  substitute  in 
its  place.  The  piece  of  timber  from  which 
the  support  was  taken,  and  upon  which  the 
scaffold  rested,  was  of  pieces  "two  by  six," 
placed    on    edge,  and   about  20  feet   long. 


Whitman  was  about  the  middle  of  said  piece 
of  timber.  Appellant  and  another  man  were 
standing  on  two  planks  about  16  feet  long, 
one  end  of  which  rested  upon  the  timber 
that  broke  near  the  place  where  Whitman 
was;  appellant  being  nearest  Whitman,  and 
about  6  feet  from  him,  the  other  man  being 
about  4  feet  from  appellant  Said  planks 
were  supported  at  the  end  furthest  from 
Whitman  upon  a  timber  similar  to  the  one 
that  broke.  The  timber  that  broke  was  sup- 
ported at  both  ends.  When  it  broke  there 
was  no  weight  on  it  except  part  of  the 
weight  of  the  three  men  and  the  ends  of  the 
scaffolding  boards.  Whitman  and  Sleuter  re- 
moved said  supports  and  substituted  others 
in  such  manner  as  they  thought  best  snd 
the  manner  in  which  it  was  done  was  wholly 
within  their  discretion.  They  could  have 
placed  the  substituted  supports  under  the 
scaffold  in  such  manner  as  to  have  prevented 
the  fall  of  the  scaffold,  if,  in  their  Judgment 
it  had  been  necessary  to  have  the  substitute 
support  in  place  before  the  other  was  re- 
moved. They  had  been  engaged,  before  the 
accident  witib  appellant  and  others,  in  ceil- 
ing said  room,  and  had  worked  upon  the 
scaffold  that  fell..  Neither  Whitman  nor 
Sleuter  warned  appellant  that  they  were 
about  to  remove  a  support  from  the  scaffold 
near  where  appellant  was  when  It  felL  Ap- 
pellant came  upon  the  planks  that  fell  about 
the  time  Whitman  and  Sleuter  removed  the 
8npix>rt  They  could  have  avoided  the  acci- 
dent by  warning  appellant  to  remain  off  the 
planks.  At  the  time  the  scaffold  fell,  appe- 
lant was  engaged  in  the  work  he  was  em- 
ployed to  do.  Said  Miller,  the  foreman,  was 
In  charge  of  the  erection  of  the  building  ajid 
of  the  men  at  work  thereon.  Said  supports 
were  removed  at  his  direction.  No  work 
was  done  In  or  about  such  scaffolding  ex- 
cept such  as  was-  pointed  out  by  Miller. 
There  was  no  other  lumber  about  the. build- 
ing that  could  have  been  used  for  the  pur- 
pose to  which  It  was  Intended  to  place  said 
supports  when  removed.  From  the  special 
verdict  we  can  but  conclude  that  the  acci- 
dent resulted  from  the  negligence  of  co-em- 
ploySs,  and  also  that  appellant  himself  was 
not  free  from  fault  which  proximately  con- 
tributed to  his  Injury.  While  a  foreman  may 
have  directed  the  supports  to  be  removed, 
yet  it  Is  evident  that  the  fellow  workmen  of 
appellant  acted  upon  their  own  Judgment  as 
to  the  manner  in  which  the  supports  should 
be  removed.  The  rule  Is  well  settted  that 
the  master  must  provide  a  safe  place  for 
his  employ^  to  work.  But  where  the  em- 
ployfi  is  a  carpenter,  and  himself  provides 
the  working  place  by  erecting  a  scaffold  out 
of  timbers,  he  certainly  has  a  better  oppor- 
tunity than  any  one  else  of  knowing  wheth- 
er the  place  is  a  safe  one  or  not.  It  is  true, 
the  scaffold  was  safe  when  erected,  but  aft- 
erwards became  unsafe;  not  however,  from 
any  act  or  order  from  the  master,  or  any  one 
representing  him,  but  by  tiie  acta  of  fellow 


Digitized  by 


Ljoogle 


464 


52  NORTHEASTERN  REPORTER. 


<In(l 


workmen,  who  had  np  to  that  moment  been 
standing  upon  the  scaffold,  working  at  the 
same  work,  and  along  with  appellant.  Thus, 
In  Robertson  v.  Railroad  Co.,  146  Ind.  486, 
49  N.  E.  655,  It  is  said:  "The  rule  In  this 
state,  now  firmly  settled,  is  that  a  difference 
In  rank  or  the  power  to  control  and  direct  or 
to  discharge  from  service  is  not  the  test  as 
to  whether  one  Is  a  fellow  servant  or  a 
vice  principal.  The  controlling  Inquiry  must 
be  as  to  whether  the  act  or  omission  result- 
ing In  injury  Involved  a  duty  owing  by  the 
master  to  the  injured  servant"  And  In  the 
case  of  Pelree  v.  Oliver,  18  Ind.  App.  87,  47 
N.  E.  485,  this  court  said:  "It  Is  now  well 
settled  that  the  decisive  test  whether,  in  any 
given  case,  an  employe  is  to  be  regarded  as  a 
vice  principal  or  a  fellow  servant  Is  not  his 
title,  or  rank,  or  power  to  employ  or  dis- 
charge, but  the  nature  of  the  services  which 
he  performs."  See  Coke  Co.  v.  Peterson,  136 
Ind.  398,  35  N.  E.  7;  Justice  v.  Pennsylvania 
Co.,  130  Ind.  321,  80  N.  B.  303;  Lime  Co.  v. 
Chastain,  9  Ind.  App.  453,  36  N.  E.  910; 
Telegraph  Co.  t.  Bower  (Ind.  App.)  49  N.  E. 
182.  The  doctrine  that  an  employer  must  re- 
spond for  failure  to  provide  a  safe  working 
place  ought  to  have  no  application  in  a  case 
like  that  at  bar.  Appellant  Is  a  carpenter, 
and  Is  presumed  to  he  skillful  in  his  calling. 
He  was  employed  because  of  his  particular 
skill.  Had  the  master  been  present,  his 
knowledge  of  the  safety  of  the  scaffold  could 
not  have  been  superior  to  that  of  appellant. 
It  Is  true,  the  Jury  And  that  the  two  work- 
men who  were  removing  the  supports  did 
not  warn  appellant  that  they  were  about  to 
remove  a  support  from  the  seafCold  near 
where  appellant  was.  But  It  Is  not  found 
that  appellant  did  not  know  they  were  re- 
moving the  supports.  He  was  within  five 
feet  of  the  workman  while  he  was  knocking 
this  support  loose.  It  Is- not  shown  that  be 
did  not  see  and  hear  what  was  going  on, 
nor  that  anything  prevented  his  seeing  or 
hearing,  nor  that  his  senses  of  sight  and 
hearing  were  not  good.  We  cannot  presume 
that  appellant  did  not  know  that  the  sup- 
ports were  being  removed.  Three  or  four 
supports  had  already  been  removed  before 
the  removal  of  the  one  which  caused  the 
scaffold  to  fall.  If  he  knew  this  was  going 
on,  and  continued  his  work,  he  assumed  any 
risk  caused  by  such  removal.  Taking  all 
the  facts  and  circumstances  existing  at  the 
time  as  shown  by  the  verdict,  it  Is  difficult  to 
escape  the  conclusion  that  appellant  knew 
these  supports  were  being  removed,  and 
took  no  steps  to  protect  himself;  or,  at  any 
rate,  the  facts  and  circumstances  are  such 
that  he  should  have  shown  by  the  evidence 
that  he  did  not  have  such  knowledge. 

No  question  Is  made,  nor  could  It  be  made 
under  the  facts,  that  the  scaffold  was  not 
safe  when  first  erected,  because  appellant  as- 
sisted in  its  construction,  and,  If  it  was  un- 
safe, he  knew  It  It  became  unsafe  through 
the  acts  of  two  of  appellant's  fellow  work- 


men. They  chose  their  own  method,  and 
used  their  own  Judgment  In  changing  the 
supports.  Not  only  was  the  unsafe  condition 
of  the  scaffold  caused  by  the  acts  of  co-em- 
ploygs,  but  the  burden  was  upon  the  appel- 
lant to  show  such  facts  as  would  establish 
his  own  freedom  from  contributory  fault 
and  this  he  has  failed  to  do. 

It  Is  briefly  argued  by  appellant's  counsel 
that  the  special  verdict  entitles  appellant  to 
Judgment  under  the  co-employ6s  liability  act 
(Burns'  Rev.  St  1894,  §  7083  et  seq.).  But  un- 
der that  act  the  employ^  so  Injured  must 
hare  been  in  the  exercise  of  due  care  and 
diligence.  As  we  have  concluded  that  the 
verdict  fails  to  show  the  exercise  of  such 
care,  there  could  be  no  recovery  under  that 
act,  even  If  the  case  at  bar  is  of  the  class 
that  would  fall  within  the  provisions  of  that 
act  which  question  we  need  not  and  do  not 
decide.    Judgment  affirmed. 


(21  Ind.  App.  343) 
STERRETT  T.  TIMMONS  et  al. 
(Appellate  Court  of  Indiana.    Jan.  8,  1899.) 
Rkplevin— Writ— Returs— JoRisnicnos. 
Failure  of  an  officer  serving  a  writ  of  re- 
plevin to  make  his  return  on  the  writ  does  not 
affect  the  court's  Jurisdiction. 

Appeal  from  circuit  court  (3arroll  county; 
G.  F.  Palmer,  Judge. 

Replevin  by  Catherine  TImmons  and  others- 
against  Wilson  Sterrett.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

L.  D.  Boyd  and  J.  0.  Moore,  for  appellant 
M.  A.  Ryan,  for  appellees. 

HENLEY,  J.  This  was  an  action  In  re- 
plevin brought  by  appellees  against  appellant 
before  a  Justice  of  the  peace.  It  Involves  the 
ownership  of  15  ducks.  There  was  a  trial  by 
Jury  in  the  Justice's  court,  and  a  finding  in  fa- 
vor of  appellees.  The  cause  was  appealed  to 
the  circuit  court  of  Carroll  county,  where  It 
was  again  submitted  to  a  Jury,  with  the  same 
result  The  alleged  errors  of  the  lower  court 
for  which  appellant  seeks  a  reversal  of  the 
Judgment  In  this  cause,  are  the  rulings  of  the . 
lower  court  In  overruling  his  demurrer  to  the 
complaint;  the  refusal  of  the  court  to  dismiss 
the  same  upon  appellant's  motion  therefor; 
and  In  permitting  the  constable  to  make  his 
return  upon  the  writ  of  replevin  issued  to  him 
after  said  cause  had  been  appealed  to  the 
circuit  court  The  complaint  In  this  cause 
contains  all  the  material  averments  neces- 
sary to  a  complaint  in  replevin,  and  the  de- 
murrer thereto  for  want  of  facts  was  properly 
overruled. 

The  other  reasons  assigned  why  the  cause 
should  be  reversed  are  discussed  together. 
Appellant  In  the  circuit  court  moved  to  dis- 
miss the  cause  for  the  reason  that  the  court 
did  not  have  Jurisdiction,  because  the  consta- 
ble who  served  the  writ  had  failed  to  make- 
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any  return  thereon.  Upon  motion'  supported 
b7  the  afEldavIt  of  the  constable,  the  lower 
court  permitted  the  said  officer  to  Indorse  bis 
return  upon  the  writ  It  appears  from  the 
record  that  the  writ  of  replevin  for  the  prop- 
erty described  in  the  complaint,  and  the  sum- 
mons for  the  appellant,  were  properly  issued, 
and  placed  in  the  hands  of  the  constable  of 
the  township  for  service;  that,  at  the  hour 
and  the  day  upon  which  the  summons  was 
returnable,  the  appellant  appeared  in  person 
and  by  attorney,  and  moved  for  a  change  of 
venue,  and  the  cause  was  sent  to  another  Jus- 
tice of  the  peace,  where  the  trial  was  bad  and 
Judgment  rendered  as  before  stated.  We  do 
not  understand  that  a  return  of  the  doings  of 
the  constable  upon  tbe  writ  is  necessary  to 
confer  jurisdiction  in  an  action  of  replevin, 
and  counsel  have  failed  to  cite  us  to  any  au- 
thority so  holding.  The  filing  of  tbe  com- 
plaint and  bond,  the  issuing  and  service  of 
the  summons,  and  the  appearance  of  the  ap- 
pellant, gave  the  court  Jurisdiction  of  both 
tbe  person  and  subject-matter.  The  failure 
of  the  writ  of  replevin  to  show,  by  the  return 
of  the  offii%r  who  executed  it,  that  the  proper- 
ty was  taken  under  it,  or  what  disposition 
was  made  of  the  property  by  tbe  officer,  might 
affect  tbe  Introduction  of  certain  material  evi- 
dence, but  it  cannot  affect  the  Jurisdiction  of 
tbe  court..  The  verdict  was  sufficient  in  form. 
See  Bnscblng  v.  Sunman  (Ind.  App.)  49  N.  E. 
1091.  Upon  the  whole  record,  we  are  of  tbe 
opinion  that  the  cause  should  be  affirmed. 
See  Homer's  Bev.  St  |  658.  Judgment  at- 
Armed. 
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(Appellate  Court  of  Indiana.    Jan.  6,  1899.) 

OoNTRACTs — CoNsiDEttATioN— Husband  akp  Win 
—Complaint— Gift  Causa  Mortis— Dblivbrt. 

1.  A  husband  promised  his  dying  wife  (they 
being  childless)  that  he  wonid  convey  to  her 
nephew  alt  her  property,  and  also  pay  him  a 
debt  be  owed  bis  wife.  There  was  to  be  no 
diminution  of  his  debt  and  no  consideration 
for  the  promise,  field,  that  it  could  not  be  en- 
forced, since,  under  Barns'  Rev.  St.  1894.  { 
2651  (Horner's  Rev.  St  1897,  f  2490),  in  the 
absence  of  a  will,  the  hnsband  inherited  the 
wife's  property. 

2.  A  complaint  to  enforce  a  husband's  prom- 
be  to  bis  wife  to  deliver  all  her  property  to 
her  nephew  after  her  death  was  insufficient 
where  it  failed  to  allege  that  the  wife's  estate 
was  solvent  or  that  it  had  been  settled,  since 
•he  could  not  dispose  of  her  property  in  deroga- 
tion of  her  creditors. 

3.  A  wife,  on  her  .deathbed,  called  for  her 
nephew,  and,  being  told  he  was  not  present 
informed  her  husband  that  she  gave  the  nephew 
all  her  property,  and  directed  him  to  deliver 
the  nephew  all  her  property,  which  he  agreed 
to  do.  There  was  no  manual  delivery  of  the 
property,  it  being  already  in  the  husband's  pos- 
session. EtM  to  be  a  sufficient  delivery  of  a 
gift  causa  mortis. 

Appeal  from  circuit  court  Hamilton  county; 
B.  R.  Stephenson,  Judge. 

Claim  of  William  C^ylor  against  tbe  estate 
of  Daniel  C.  Caylor,  by  administrator,  etc. 


There  was  a  Judgment  for  the  a/Imlnfatrator, 
and  claimant  appeals.    Reversed. 

Roi)erts  &  Vestal,  for  appellant  Robert 
Graham  and  Lamb  &  Hill,  for  appellee. 

WILEY,  J.  Appellant  filed  a  claim  against 
decedent's  estate,  which  was  passed  to  tb« 
Issue  docket  for  trial.  Tbe  claim  is  in  two 
paragraphs,  to  each  of  which  a  demurrer  was 
sustained;  and,  appellant  refusing  and  fall- 
ing to  plead  over.  Judgment  was  rendered 
against  him  for  costs.  Sustaining  the  demur- 
rer to  each  of  said  paragraphs  Is  assigned  as 
error.  In  the  first  paragraph  it  is  alleged  that 
appellant  from  his  early  childhood  until  be 
became  of  .age,  resided  In  tbe  family  of  the 
decedent  Caylor;  that  the  family  consisted  of 
Mary  Caylor,  wife  of  said  Daniel  Caylor, 
and  appellant;  that  said  Mary  was  tbe  sec- 
ond wife  of  said  Daniel,  and  childless;  that 
during  her  married  life  to  decedent  she  loan- 
ed bim  a  large  sum  of  money;  that  she  died 
Intestate  May  16,  1895,  leaving  said  Daniel 
as  her  only  belr;  that  at  tbe  time  of  her 
death  said  Daniel  was  Indebted  to  her  in  tbe 
sum  of  $1,600;  that  at  ber  death  she  owned 
divers  promissory  notes,  tbe  makers  of  which 
are  unknown  to  appellant;  that  said  notea 
aggregated  at  least  $300;  that  she  owned 
other  personal  property  to  tbe  value  of  $200; 
that  at  the  time  of  ber  death  said  notes  and 
personal  property  were  In  the  possession  of 
tbe  said  Daniel;  that  the  said  Mary  was  de- 
sirous that  appellant  should  have  all  ber  es- 
tate at  ber  death,  and  shortly  before  her 
death,  for  the  purpose  of  bestowing  ber  said 
estate  upon  bim,  entered  into  an  agreement 
with  said  Daniel  by  which  said  Daniel  agreed 
to,  and  was  to,  turn  over  and  deliver  to  aih 
pellant  all  and  singular,  her  estate,  after  her 
death,  and  account  to  appellant  for  all  said 
money  and  property;  that  said  agreement 
also  provided  that  the  real  estate  of  whlcb 
she  died  seised  should  go  to  appellant,  the 
same  to  be  taken  in  full  payment  of  ber  ac- 
count against  said  Daniel;  that  said  Daniel 
failed  to  comply  with  said  agreement  except 
as  to  tbe  real  estate,  and  converted  all  of 
said  personal  assets  to  bis  own  use;  that  In 
pursuance  to  said  agreement  said  Daniel  con- 
veyed all  of  said  real  estate  to  appellant  and 
by  reason  of  all  of  said  facts  said  estate  Is 
Indebted  to  him,  etc.  Tbe  second  paragraph 
is  like  tbe  first  as  to  all  material  allegationa, 
and  differs  from  It  only  in  this:  In  tbe  sec- 
ond paragraph  It  is  averred  that  appellant 
was  the  nephew  of  tbe  said  Mary;  that  on 
May  16,  1885.  she  waa  stricken  with  disease, 
whlcb  soon  developed  into  an  alarming  and 
fatal  condition;  that  within  an  hour  of  ber 
death,  and  believing  that  she  was  approach- 
ing dissolution,  she  called  for  appellant  and, 
being  Informed  that  be  was  not  present  she 
called  for  tbe  said  Daniel,  and  informed  bim 
that  she  believed  she  would  not  live  to  see 
appellant,  and  that  she  then  gave  appellant 
all  her  property,  both  real  and  persoaal;  that; 
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la  pnranance  to  her  said  gift,  she  directed  and 
enjoined  upon  said  Daniel  to  deliver  over  and 
pay  to  appellant,  all  and  singular,  ber  prop- 
erty then  In  bis  possession;  that  said  Daniel 
then  and  there  accepted  said  trust,  and  agreed 
to  perform  the  same  In  all  respects;  that  said 
Daniel  soon  after  died,  without  complying 
with  the  directions  given  him  by  said  Mary; 
that  the  administrator  of  the  estate  of  said 
Daniel  took  possession  of  all  of  said  property, 
mingled  it  with  the  assets  of  the  estate  of 
said  Daniel,  and  has  failed  and  refused  to  ac- 
count to  appellant  therefor.  In  this  parap 
graph  it  Is  further  alleged  that  the  said  Mary 
died  leaving  no  debts,  and  that  there  are  no 
debts  against  her  estate.  It  is  further  cliarged 
that  appellant  remained  In  ignorance  of  said 
gift  to  him  until  after  the  death  oi  said  Dan- 
iel; that  he  made  a  demand  upon  the  admin- 
istrator of  his  estate  to  comply  with  said 
trust,  but  that  he  refused  to  do  so.  It  is  also 
charged  that  the  said  Mary  never  afterwards 
made  any  other  or  further  disposition  of  her 
property. 

Appellant  argues  that  the  first  paragraph 
of  the  complaint  rests  upon  the  alleged  agree- 
ment of  Daniel  Caylor  Yrlth  bis  deceased  wife 
to  turn  over  and  deliver  all  of  the  property  of 
which  she  died  seised,  both  real  and  personal, 
to  him,  and  that  the  second  paragraph  of 
complaint  rests  upon  a  gift  causa  mortis.  We 
may  properly  adopt  the  theory  of  the  com- 
plaint contended  for  by  appellant,  for  the  rule 
prevails  in  this  state  that  a  plaintiff  must  re- 
cover secundum  allegata  et  probata,  or  not 
at  alL  Appellee  claims  that  the  first  para- 
graph of  the  complaint  Is  insufficient,  because 
there  was  no  consideration  on  the  part  of 
Daniel  Caylor  to  support  the  agreement 
There  seems  to  be  some  merit  In  this  claim, 
and  we  will  consider  it.  Daniel  Caylor  was 
the  husband  of  Mary.  Their  marriage  was 
fruitless  In  children.  By  the  averments  of 
the  complaint,  the  said  Maiy  was  without 
heirs,  other  than  ber  husband.  It  follows, 
therefore,  that  at  her  death,  hi  the  absence 
of  a  will  or  other  legal  disposition  of  her  prop- 
erty, the  said  Daniel  would  Inherit  her  entire 
estate.  Bums'  Rev.  St  1894,  §  2651  (Hor- 
ner's Rev.  St  1897,  §  2490).  It  also  appears 
from  the  complaint  that  Daniel  was  Indebted 
to  Mary  In  the  sum  of  $1,D00  for  money  loan- 
ed to  him.  WhUe  this  amount  during  her 
life,  was  a  claim  against  him,  which  she 
might  have  enforced,  yet  at  her  death  said 
indebtedness  would  have  become  liquidated 
and  canceled;  for  it  was  a  part  of  her  estate, 
and  he  was  entitled  to  the  whole  estate.  Oth- 
erwise It  would  have  been  a  debt  against  him- 
self, and  this  could  not  exist.  So  we  find  from 
the  complaint  that  Daniel  not  only  agreed  to 
turn  over  and  deliver  to  appellant,  upon  the 
death  of  Mary,  all  of  her  estate,  but  also 
promised  to  pay  to  appellant  the  $1,500  which 
'  ne  had  borrowed  of  her,  which  by  her  death  he 
would  not  be  otherwise  bound  to  pay.  By 
this  agreement  he  relinquished  all  of  his 
right  title,  and  interest  In  the  estate  of  his 


wife,  and  promised  to  deliver  It  all  to  appel- 
lant In  all  contracts  and  agreements  there 
must  be  some  consideration  to  support  them. 
A  contract  without  any  consideration  is  a 
nudum  pactum.  From  the  allegations  of  the 
first  paragraph  of  the  complaint  we  are  un- 
able to  discover  any  consideration  moving  to 
Daniel  for  the  agreement  Daniel  was  given 
nothing  by  bis  wife,  by  the  averments  of  the 
complaint,  which  can  be  construed  into  a 
consideration  for  his  promise  to  pay  to  appel- 
lant the  $1,600,  or  to  turn  over  to  him  all  of 
her  property.  There  was  to  be  no  diminution 
of  the  amount  her  husband  owed  her  as  any 
consideration  for  his  promise  to  pay  $1,500 
to  appellant  but,  under  the  averments  of  the 
first  paragraph,  the  entire  amount  was  to  be 
paid.  At  the  death  of  his  wife  the  debt  owing 
to  her  by  Daniel  would  have  been  abrogated 
or  canceled,  because  he  was  her  sole  surviv- 
ing heir,-  and  the  amount  would  have  become 
his  own  by  inheritance,  subject  only  to  debts 
against  her  estate.  Also,  under  the  first  par- 
agraph, Daniel,  aa  the  husband  of  Mary,  was 
given  nothing  which  could  be  construed  Into 
a  consideration  for  his  promise  to  pay  appel- 
lant $1,500,  or  to  turn  over  to  him  the  entire 
estate  of  the  said  Mary.  To  enforce  this  al- 
leged agreement  would  be  to  hold  that  the 
said  Daniel  abandoned  every  right  he  had  in 
the  estate  of  his  deceased  wife,  and  that 
too,  without  any  consideration  moving  to  him 
for  the  performance  of  the  agreement  on  his 
part.  There  Is  a  further  objection  to  this  par- 
agraph. It  is  not  charged  that  the  estate  of 
Mary  was  solvent  that  there  were  no  Just 
claims  against  it,  or  that  it  had  been  settled. 
Her  estate  was  subject  to  the  payment  of  all 
of  her  debts,  aud  she  could  not  dispose  of  her 
property  in  derogation  of  the  rights  of  her 
creditors.  A  pleading  will  be  construed  most 
strongly  against  the  pleader.  The  court  cor- 
rectly sustained  the  demurrer  to  this  para- 
graph of  complaint 

We  will  next  consider  the  sufliclency  of 
the  second  paragraph  of  the  complaint  As 
we  have  seen,  the  theory  of  this  paragraph 
is  that  the  facts  constitute  a  g;ift  causa  mor- 
tis. We  win  enter  upon  the  discussion  of 
this  question  with  the  fact  in  view  that  gifts 
causa  mortis  are  not  favored  in  law.  In  3 
Walt  Act  &  Def.  502,  It  is  said:  "Gifts 
causa  mortis  are  not  favored  in  law.  They 
are  said  to  be  a  fruitful  source  of  litiga- 
tion,— often  bitter,  protracted,  and  expensive. 
They  lack  all  those  formalities  and  safe- 
guards 'tvblch  the  law  throws  around  wIUs, 
and  create  a  strong  temptation  to  the  com- 
mission of  fraud  and  perjury.  •  •  •  To 
constitute  a  valid  gift  causa  mortis,  three 
things  are  requisite:  (1)  It  must  be  made 
with  a  view  of  the  donor's  death  from  pres- 
ent illness  or  from  external  or  apprehended 
peril.  (2)  The  donor  must  die  of  that  ail- 
ment or  peril.  (S>  There  must  be  a  deliv- 
ery." See,  also,  Grymes  v.  Hone,  49  N.  Y.  17; 
Emery  v.  Clough,  63  N.  H.  552,  4  AU.  796;  Klfl 
V.  Weaver,  94  N.  C.  274:  Smith  t.  Ferguson. 
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90  Ind.  22©;  Parcher  T.  Savings  Inst,  78  Me. 
470,  7  AU.  266;  Taylor  v.  Henry,  48  Md.  650; 
Dickescbled  v.  Bank,  28  W.  Va.  340.  In  8 
Am.  &  £ng.  Enc.  Law  (Ist  Bid.)  p.  1342,  In 
note  1,  It  Is  said:  "Such  transfers  of  prop- 
erty are  not,  as  a  role,  farored  by  the  courts, 
for  the  reason  that  they  are  open  to  the  ob- 
jection of  uncertainty,  which  the  law  seeks 
to  avoid,  In  reference  to  wills,  by  Its  strict 
provisions  and  precautions  as  to  their  execu- 
tion and  proof.  Great  strictness  and  clear 
proof  are,  therefore,  required  to  establish 
such  gifts,  and  they  can  only  be  upheld  when 
the  Intention  of  the  donor  is  clear  and  defi- 
nite, and  such  intent  Is  fully  carried  out  by 
execution."  See  Pars.  Coot  (6th  Ed.)  2237; 
Gano  V.  Fisk,  48  Ohio  St  462,  3  N.  E.  532; 
Hatch  T.  Atkinson,  56  Me.  324;  Marshall  v. 
Berry,  13  Allen,  43,  note.  In  8  Am.  &  Eng. 
Enc.  Law  (1st  Ed.),  at  page  1348,  under  note 
1,  It  is  said:  "Gifts  causa  mortis  have  the 
nature  of  a  legacy,  and  the  policy  of  our  law 
does  not  favor  them  while  there  Is  provi- 
sion, by  the  statute  of  wills  and  the  law  of 
descoit,  for  the  transmission  of  all  property 
rights."  Under  the  facts  pleaded  in  this 
paragraph  of  complaint,  it  Is  sufficiently  clear 
that  at  least  two  of  the  prerequisites  neces- 
sary to  constitute  a  gift  causa  mortis  were 
present:  (1)  Impending  death  from  present 
ailment  and  (2)  that  the  donor  died  of  that 
ailment  The  controlling  and  difficult  ques- 
tion, to  our  minds,  is  the  third  prerequisite, 
and  our  conclusion  must  rest  upon  whether 
or  not  the  facts  constitute  or  show  a  valid 
delivery  of  the  property  donated.  It  Is  the 
recognized  law.  In  all  cases  of  this  character, 
that  to  complete  a  gift  and  make  It  valid, 
there  must  be  a  delivery  of  the  property 
given.  It  sufficiently  appears  that  there  was 
no  delivery  directly  to  the  donee,  for  it  is  shown 
that  he  was  not  present  when  the  gift  was 
made.  But  the  weight  of  modem  authori- 
ties holds  that  delivery  to  a  tbtrd  person  for 
the  benefit  of  the  donee  is  sufficient  where 
there  is  an  actual  change  of  possession,  and, 
although  the  donor  dies  before  the  third  per- 
son delivers  the  property  to  the  donee,  the 
gift  may  be  enforced.  Michener  v.  Dale,  23 
Pa.  St  58;  Jones  v.  Deyer,  16  Ala.  221; 
Dresser  v.  Dresser,  46  Me.  48;  Dole  v.  Lin- 
coln, 31  Me.  422;  Sessions  v.  Moseley,  4 
Cush.  87;  Conner  v.  Root  H  Colo.  183,  17 
Pac.  773;  Bomeman  v.  Sldlinger,  15  Me.  429. 
The  most  recent  and  exhaustive  discussion 
of  the  question  we  are  now  considering  we 
find  in  Devol  v.  Dye,  123  Ind.  321,  24  N.  E. 
246.  From  the  special  findings  in  that  case, 
It  appears  that  one  William  J.  Devol  died  In- 
testate, leaving  a  large  estate,  and  leaving 
one  brother  and  the  descendants  of  three  de- 
ceased brothers  as  his  only  heirs.  He  had 
been  in  111  health  for  a  long  time  prior  to 
his  death.  He  was  president  of  a  bank,  and 
kept  a  tin  box  In  the  vault,  in  which  be 
kept  money  and  other  valuables.  The  draw- 
er in  which  he  kept  the  box,  and  the  box  It- 
self, were  kept  locked,  and  no  one  had  ac- 


cess to  them,  but  himself.  He  went  South 
for  his  health,  and  before  going  he  Intrusted 
bis  key  to  this  box  and  private  drawer  to  the 
cashier  of  the  bank,  and  these  remained  in 
the  custody  of  the  cashier  until  after  the  tes- 
tator's death.  Soon  after  bis  return  from 
the  South,  he  sent  for  Mr.  Lane,  the  cashier, 
and  declared  to  him  that  it  had  always  been 
his  purpose  to  give  to  one  Pressly  O.  Dye,  his 
cousin,  fS,000,  either  in  cash  or  bank  stock; 
that  he  had  put  ^000  In  gold  In  a  sack, 
and  marked  the  name  "Dye"  upon  it  and 
left  it  in  the  tin  box.  He  then  directed  the 
cashier  to  go  to  the  bank  and  count  out  |3,- 
000  more  in  gold  coin,  and  put  It  in  a  sack 
and  mark  it  as  the  other  was  marked,  and 
that  he  should  also  count  out  $1,000  in  cur- 
rency, and  place  It  in  an  envelope  for  a 
Mrs.  Nlckerson,  and  put  her  name  upon  it 
He  then  directed  the  cashier,  In  case  of  his 
death,  that  the  sacks  and  package  be  deliv- 
ered to  the  parties  Indicated  by  the  writing 
thereon.  These  directions  were  carried  out 
by  the  cashier,  who  retained  the  keys  to  the 
box  and  drawer,  and  the  testator  died  in  two 
or  three  days  after  he  gave  the  directions 
just  specified.  The  supreme  court  by  Mitch- 
ell, C.  J.,  said:  "A  gift  causa  mortis  is  con- 
summated when  a  person,  in  peril  of  death 
and  under  an  existing  disorder,  delivers  or 
causes  to  be  delivered  to  another,  or  afTords 
the  means  of  obtaining  possession  of,  any 
personal  goods,  for  his  own  use, '  upon  the 
express  or  implied  condition  that,  in  case  the 
donor  should  be  delivered  from  the  peril  of 
death,  the  gift  shall  be  defeated.  •  •  * 
The  occurrence  of  three  things  is  essential  to 
the  consummation  of  a  gift  causa  mortis: 
(1)  The  thing  given  must  have  been  of  the 
personal  goods  of  the  donor;  (2)  it  must  have 
been  given  when  the  latter  was  In  peril  of 
death,  or  while  he  was  under  apprehension 
of  impending  dissolution  from  an  existing 
malady;  and  (3)  the  possession  of  the  thing 
given  must  have  been  actually  or  construc- 
tively delivered  to  the  donee,  or  to  some  one 
for  his  own  use,  with  the  intention  that  the 
title  should  then  vest  conditionally  upon  the 
death  of  the  donor,  leaving  sufficient  assets 
In  addition  to  pay  his  debts.  A  mere  unex- 
ecuted purpose,  however  clearly  or  forcibly 
expressed,  so  long  as  it  rests  merely  in  in- 
tention, is  not  effectual.  The  intention  must 
not  only  have  been  manifested,  but  in  addi- 
tion, in  order  to  consummate  the  gift  the 
donor  must  have  transferred  the  iMssession 
of  the  thing  to  the  donee  in  person,  or'  to 
some  other  for  bis  use,  under  such  circum- 
stances as  that  the  person  to  whom  delivery 
Is  made  is  thenceforth  affected  with  a  trust 
or  duty  in  the  donee's  behalf;"  citing  Smith 
V.  Ferguson,  supra;  21  Am.  Law  Rev.  732; 
1»  Cent.  Law  J.  222;  Walsh's  Appeal,  122 
Pa.  St  177,  15  AO.  470.  Continuing,  the 
learned  Judge  said:  "It  Is  well  settled,  how- 
ever, that  the  delivery  need  not  be  made  to 
the  douee  personally,  but  may  be  made  to 
another  as  his  agent  or  trustee.    A  delivery 
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thus  made  Is  as  effectnal  as  though  It  had 
been  made  directly  to  the  donee.  Thus,  In 
Mllroy  Y.  Lord,  4  De  Gex,  F.  &  J.  264,  Lord 
Chief  Justice  Turner  said:  'I  tate  the  law 
of  this  court  to  be  well  settled,  that.  In  or- 
der to  render  a  voluntary  settlement  valid 
and  effectual,  the  settlor  mi^st  have  done 
something  which,  according  to  the  nature  of 
the  property  comprised  In  the  settlement, 
was  necessary  to  be  done  In  order  to  trans- 
fer the  property  and  render  the  settlement 
binding  upon  him.  He  may,  of  course,  do 
this  by  transferring  the  property  to  the  per- 
sons for  whom  he  Intends  to  provide,  and  the 
provision  will  then  be  effectual,  and  It  will 
be  equally  effectual  If  be  transfers  the  prop- 
erty to  a  trustee  for  the  purpose  of  the  set- 
tlement, or  declares  that  he  himself  holds  It 
In  trust  for  those  purposes;  and,  if  the  prop- 
erty be  personal,  the  trust  may,  as  I  appre- 
hend, be  declared  either  in  writing  or  pa- 
rol.'" In  the  case  from  which  we  have 
just  been  quoting,  It  was  held  that  as  It  ap- 
peared from  the  facts  found  that  it  was 
clearly  the  Intention  of  the  donor  to  make 
the  gifts  Indicated,  and  that  he  had  relin- 
quished the  keys  to  bis  private  drawer  and 
tin  box  to  the  cashier  of  the  bank,  there- 
by effectually  surrendering,  so  far  as  could 
be,  all  dominion  over  the  property,  and  af- 
fording to  the  donees  the  means  of  obtain- 
ing possession  of  It,  It  was  a  valid  gift  causa 
mortis,  and  should  be  upheld.  The  learned 
chief  justice,  in  concluding  bis  discussion, 
said:  "Without  pausing  to  review  the  au- 
thorities. It  Is  sufficient  to  say  that  where 
property  is  delivered  to  a  third  person,  for 
the  use  of  another,  as  a  gift  causa  mortis, 
and  its  delivery  is  accompanied  by  a  writ- 
ten declaration  clearly  Indicating  that  It  Is 
delivered  for  the  use,  or  upon  a  trust  for 
an  Intended  donee,  or  where  a  deathbed  de- 
livery is  made  in  the  presence  of  witnesses 
who  are  disinterested,  and  called  for  the  pur- 
pose, the  Intention  of  the  donor  should  not 
be  permitted  to  fall  by  a  narrow  and  illib- 
eral construction,  in  case  a  delivery  corre- 
sponding with  the  condition  of  the  donor  and 
the  situation  of  the  property  was  actually 
made."  WlUIams  v.  Guile,  117  N.  Y.  343, 
22  N.  E.  1071;  2  Schouler,  Pers.  Prop.  {  179; 
Ellis  V.  Secor,  31  Mich,  185.  In  Wyble  v. 
McPheters,  52  Ind.  393.  Andrew  A.  McPhe- 
ters  delivered  to  William  M.  McPheters  some 
money  and  bonds,  with  direction  to  deliver 
the  same  to  appellants  and  one  Allle  upon 
the  death  of  the  said  Andrew.  The  court, 
by  Worden,  J.,  said:  "It  is  claimed  by  the 
appellees  that  each  paragraph  of  the  com- 
plaint was  bad,  because  there  was  no  com- 
plete delivery  of  the  money  and  bonds,  and, 
therefore,  the  gift  cannot  be  sustained  as  a 
gift  Inter  vivos  or  causa  mortis.  We,  how- 
ever, are  of  a  different  opinion.  It  appears 
in  the  first  paragraph  that  the  money  and 
bonds  were,  in  the  lifetime  of  Andrew  A.  Mc- 
Pheters, by  him  delivered  to  the  defendsot 
William  M.  McPheters,  with  directions  to  de- 


liver the  same  to  the  plaintiffs  and  said  Al- 
lle, deceased,  upon  the  death  of  the  said  An- 
drew A.,  and  that  said  William  received  the 
same,  and  agreed  to  execute  the  trust  re- 
posed in  bim.  There  was  a  sufficient  de- 
livery to  constitute  a  valid  gift  Inter  vivos. 
The  delivery  to  William  M.  McPheters  was 
absolute,  unconditional.  The  subject  of  the 
gift  was  to  be  unconditionally  delivered  by 
him  to  plaintiffs  and  said  AUle  upon  the 
death  of  Andrew  A.,— an  event  which  at 
some  time  must  bave  taken  place.  The  lat- 
ter delivery  was  to  depend  upon  no  condi- 
tion. The  time  thereof  only  was  uncertain. 
The  second  paragraph  was  equally  good. 
The  transaction  created  the  relation  of  trus- 
tee and  beneficiaries  between  William  M.  Mc- 
Pheters and  the  plaintiffs.  See  Miller  v. 
Bllllngsly,  41  Ind.  489.  A  delivery^  to  a  trus- 
tee for  the  use  of  the  party  to  be  benefited 
is  as  effectual  as  a  delivery  to  the  party  him- 
self," etc. 

Under  the  authorities  the  second  paragraph 
of  the  complaint  was  good  as  against  a  de- 
murrer for  want  of  facts.  The  transaction 
between  Mary  and  Daniel  Caylor  relative  to  • 
the  disposition  of  her  property  created  a  trust, 
with  the  latter  as  trustee,  and  appellant  as 
the  cestui  que  trust  The  facta  pleaded  show 
a  gift  causa  mortis.  It  is  evident  from  the 
facts  that  It  was  the  intention  of  Mary  to 
bestow  her  entire  estate  apon  appellant  He 
was  the  object  of  her  bounty,  and  was  to 
be  the  recipient  of  her  generosity.  While  It  Is 
true  the  notes  and  personal  property  described 
In  the  complaint  were  at  the  time  of  the  gift 
in  the  possession  of  Daniel,  and  no  change  of 
possession  was  made,  yet  we  cannot  see  that 
this  fact  vitiates  the  gift.  It  would,  it  seems 
to  us,  have  been  an  Idle  and  useless  ceremony, 
at  the  time  of  the  gift,  for  Daniel  to  have  de- 
livered to  Mary  the  possession  of  the  property 
bestowed,  and  she  in  turn  to  have  bnmedi- 
ateiy  redelivered  the  same  to  him  for  the  use 
and  benefit  of  appellant  The  law  does  not 
deal  in  trifies,  nor  require  the  doing  of  un- 
necessary things.  Suppose  the  gift  had  been 
made  to  Daniel  hhnself;  it  certainly  could 
not  be  contended  with  any  show  of  reason 
that,  to  constitute  a  delivery  to  him  while  the 
property  was  In  his  possession,  it  would  have 
been  necessary  for  him  to  bave  turned  it 
over  to  Mary,  and  for  her  to  then  bave  made 
a  manual  delivery  to  him.  Tenbrook  v. 
Brown,  17  Ind.  410,  seems  to  be  decisive  of 
the  question  we  are  discussing.  There  appel- 
lee claimed  certain  property  as  having  been 
given  to  him  by  his  father,  and  at  and  before 
the  time  of  the  gift  the  property  was  hi  the 
possession  of  the  donee.  The  court  said: 
"Now,  It  seems  clear  enough  that  If  the  prop- 
erty In  question  was  In  the  possession  of  the 
defendant  as  agent  or  manager  for  his  father, 
at  the  time  of  the  gift  still  his  father  might 
execute  to  him  a  valid  gift  of  the  property 
while  In  his  possession.  The  law  clearly 
would  not  require.  In  such  case,  that  he  sbonld 
first  surrender  bis  actual  possession  to  bi* 
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father,  in  order  that  his  father  might  rede- 
liver the  property  to  him  In  the  execution  of 
the  gift.  It  would  seem  in  such  case  the  gift 
would  be  complete,  If  the  father  bestowed 
the  property  upon  the  defendant,  and  relin- 
quished all  dominion  and  control  over  it,  and 
recognized  the  defendant's  possession  thereof 
as  being  In  his  own  right,"  etc.  Here  Mary 
Caylor  relinquished  all  dominion  and  control 
over  the  property,  and  Intrusted  It  to  Daniel 
Caylor,  to  be  by  him  delivered  to  appellant. 
While  every  case  must  be  brought  within  the 
general  rule  that,  to  constitute  a  valid  gift 
causa  mortis,  there  must  be  a  delivery  of  the 
property  or  the  thing  given  to  the  donee,  or 
to  a  third  person  for  his  use  and  benefit,  yet, 
as  the  circumstances  under  which  such  gifts 
are  made  must  of  necessity  be  varied  and 
Infinite,  the  courts  must  determine  each  case 
upon  its  own  peculiar  facts  and  circumstan- 
ces. Devol  v.  Dye,  supra;  Dlckeschled  v. 
Bank,  supra;  Klff  v.  Weaver,  94  N.  C.  274. 

In  the  case  before  us  every  essential  ele- 
ment to  a  valid  gift  donatio  causa  mortis  Is 
present,  from  the  averments  of  the  second 
paragraph  of  complaint,  and  our  conclusion  la 
that  the  facts  pleaded  show  such  a  gift  In 
reaching  this  conclusion,  we  do  not  wish  to 
be  understood  as  holding  that  there  was  a 
valid  gift  of  the  real  estate  described;  for,  as 
we  have  seen,  gifts  of  this  character  apply 
only  to  personal  property,  and  title  to  real  es- 
tate cannot  thus  pass.  But,  as  Daniel  Caylor 
has  conveyed  the  real  estate  to  appellant,  that 
question  Is  eliminated  from  the  case,  and  can 
have  no  weight  In  Its  decision.  The  second 
paragraph  of  the  complaint  being  sufficient, 
It  was  error  to  sustain  the  demurrer.  The 
Judgment  Is  reversed,  and  the  court  below  is 
directed  to  overrule  the  demurrer  to  the  second 
paragraph  of  complaint. 


(21  Ind.  App.  373) 

ALBERTS  et  al.  v.  BAKER. 
(Appellate  Court  of  Indiana.     Jan.  6,  1899.) 
Appeal  asd  Ebrok  —  Special  Vbrdict  —  Harm- 
less Ekror— Garsishment— Jddgmbwt— 
Fraco— Question  or  Fact. 

1.  Assignment  of  errors  on  rulings  as  to 
pleadings  need  not  be  considered  where  the 
question  urged  arises  on  a  special  verdict. 

2.  Plaintiffs  souRht  a  recovery  for  certain 
shingles  sold  to  defendant,  who  answered,  set- 
ting up  a  garnishment.  Plaintiff  demurred,  and 
assigned  as  error  the  overrnlinn  of  his  demurrer 
to  the  answer.  Overruling  the  demurrer  did 
not  prevent  plaintiff  from  proving  material 
allegntlons  of  complaint.  The  special  verdict 
on  the  issues  presented  by  plaintiff  was  for  de- 
fendant. Bd(l,  that  the  ruling  on  the  demurrer, 
if  error,  was  harmless. 

3.  Where  a  garnishee  responds  to  the  sum- 
mons, and  malies  oral  answer,  admitting  an  in- 
debtedness to  the  debtor,  the  court  acquires 
such  jurisdiction  of  his  person  as  entitles  it  to 
render  a  valid  judgment  against  him. 

4.  In  the  absence  of  fraud,  a  judgment  ren- 
dered against  a  garnishee  will  protect  him  from 
demands  of  creditors  claiming  the  same  debt. 

5.  Where  a  special  verdict  finds  many  facts 
which  are  badges  of  fraud,  but  does  not  find 
the  ultimate  fact  of  fraud,  the  court  cannot 


supply  the  omission  and  find  fraud,  since  fraud 
is  a  question  of  fact,  and  cannot  be  int'VTed 
as  a  matter  of  law. 

Appeal  from  circuit  court,  Huntington 
county;   C.  W.  Watklns,  Judge. 

Action  by  Frank  Alberts  and  others  against 
Ananias  Baker.  There  was  a  Judgment  for. 
defendant,  and  plaintiffs  appeal.     Affirmed. 

Whltelock  &  Cook  and  I.  Conner,  for  ap- 
pellants. Holman  &  Stephenson  and  Ken- 
ner  &  Lesh,  for  appellee. 

HENLEI,  J.    This  canse  Is  here  for  the 
second  time.     The  opinion  upon  the  former 
appeal  Is  found  in  13  Ind.  App.  400,  40  N.  E. 
1119.    This  action  was  brought  by  appellants 
against  the  appellee  to  recover  the  price  of 
five  car  loads  of  shingles.    The  complaint  is 
la  fonr   paragraphs.    The  first   two   para- 
graphs of  the  complaint  proceed  upon  the 
theory  that  the  shingles  were  sold  to  appel- 
lee by  one  E.  B.  Newton,  who  assigned  his 
said  account  to  these  appellants.    The  third 
paragraph  of  complaint  alleges  a  sale  and ' 
delivery  to  appellee  of  five  car  loads  of  shin- 
gles by  appellants.    The  fourth  paragraph  of 
complaint  alleges  that  appellee  Is  Indebted 
to  appellants  for  five  car  loads  of  shingles 
furnished  to  appellee  by  appellants,   which 
shingles  appellee  accepted  and  used.     Appel- 
lee answered  In  two  paragraphs, — the  first  a 
general  denial,  the  second  setting  up  certain 
attachment  and  garnishment  proceedings  In 
the  Fulton  circuit  court.     The  averments  of 
this  answer  present  a  history  of  the  trans- 
action, and  are.   In  substance,  as  follows: 
That  In  the  month  of  August,  one  Shrleve, 
claiming  to  be  a  representative  of  E.   B. 
Newton  &  Co.,  a  firm  or  partnership  com- 
posed  of  Edward  B.  Newton  and  Gertrude 
Newton,  solicited  an  order  for  shingles  from 
this  appellee;   that  appellee  at  said  time  or- 
dered from  said  firm  seven  car  loads  of  shin- 
gles, which  order  was  filled  by  a  shipment 
to  appellee  of  the  five  car  loads  of  shingles 
which  are  referred  to  In  each  paragraph  of 
the  plaintiffs'  complaint,  and  which  shingles 
were  billed  to  appellee  by  said  B.  B.  Newton 
&  Co.;  that  appellee's  indebtedness  for  said 
shingles,  after  deducting  the  freight  and  dis- 
counts, amounted  to  the  sum  of  $939.34;  that 
on. the  21st  day  of  September,  1801,  Robert 
K.  and  William  H.  Mann  filed  In  the  Fulton 
circuit  court  In  Indiana  a  complaint  against 
Gertrude  Newton  and  Edward  B.  Newton  on 
an    account    and    certain    acceptances,    on 
which  Judgment  was  demanded  In  the  sum 
of  $1,300,  and  at  the  same  time  said  Robert 
K.  and  William  H.  Mann  filed  their  affidavit 
and  bond  In  attachment  and  an  affidavit  In 
garnishment  against  the  appellee  herein,  and 
summons  was  duly  served  upon  appellee  to 
answer  as  garnishee  on  the  10th  day  of  Sep- 
tember, 1801;    that  on  the  21st  day  of  Sep- 
tember, 1891,  a  writ  of  attachment  was  duly 
issued  by  the  clerk  of  the  circuit  court  of 
Fulton  county  to  the  sheriff  of  said  county, 
commanding  him  to  seize  and  take  into  bis 
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poBsesslon  the  personal  property  and  attach 
the  land  of  the  defendants  Gertrude  Newton 
and  Edward  B.  Newton  In  his  county,  and 
not  exempt  from  execution,  or  so  much  there- 
of as  would  satisfy  the  claim  of  the  plaintiffs 
In  the  action.  The  answer  then  fully  sets 
•out  all  of  the  proceedings  in  the  Pulton  cir- 
cuit court  In  said  cause,  Including  the  return 
of  the  sheriff  upon  the  writ  of  attachment, 
the  affidavit  of  nonresidence  of  the  said  New- 
tons,  the  publication  and  proof  thereof,  the 
default  of  the  said  Newtons,  and  the  follow- 
ing finding  and  decree:  "That  it  is  th^e- 
fore  ordered  and  adjudged  by  the  court  that 
the  plaintiffs,  Robert  K.  Mann  and  William 
H.  Mann,  have  their  attachment  against  de- 
fendants, Gertrude  Newton  and  Edward  B, 
Newton,  In  the  sum  of  91,294.47,  collectible, 
and  subject  to  appraisement"  It  is  then 
further  averred  in  said  answer  that  appellee, 
pursuant  to  notice  duly  served  upon  him, 
appeared  In  open  court  In  person  upon  the 
Issue  raised  by  the  affidavit  In  garnishment, 
-  and  testified  In  said  cause  concerning  his  in- 
debtedness for  said  shingles,  whereupon  said 
court  rendered  Judgment  against  appellee  in 
the  sum  of  $934.44,  which  was  his  entire  In- 
debtedness for  said  shingles,  which  said 
Judgment  was  never  appealed  from,  vacated, 
modified,  or  In  any  way  set  aside,  and  which, 
after  Its  said  rendition,  the  appellee  herein  ful- 
ly paid.  The  answer  concludes  with  the  fur- 
ther general  allegation:  "And  as  to  all  alle- 
gations In  the  several  paragraphs  of  com- 
plaint the  defendant  denies  each  and  every 
material  allegation  therein  contained."  Ap- 
pellants' demurrer  to  the  second  paragraph 
of  answer  was  overruled.  A  reply  was  filed 
in  two  paragraphs.  The  first  paragraph  of 
appellants'  reply  was  a  general  denial.  The 
second  paragraph  alleged,  in  brief,  that  ap- 
pellee knew  that  appellants  were  furnishing 
the  shingles,  and  knew  that  the  debt  for  the 
same  belonged  to  them,  and  that  he  was  In 
collusion  with  the  said  Manns,  the  plaintiffs 
In  the  attachment  suit  against  the  said  New- 
tons,  to  aid  them  in  getting  the  money,  and 
that  the  payment  of  the  said  money  Into 
court  by  appellee  as  garnishee  was  volun- 
tary. The  cause  was  submitted  to  a  Jury 
for  trial,  and  a  special  verdict  returned  by 
way  of  interrogatories  and  answers  thereto. 
Both  parties  moved  for  Judgment  upon  the 
special  verdict.  Appellee's  motion  was  sus- 
tained; that  of  appellants  overruled.  The 
assignment  of  errors  in  this  court  questions 
the  ruling  of  the  lower  court  In  overruling 
the  demurrer  to  the  second  paragraph  of  an- 
swer, the  overruling  of  appellants'  motion, 
and  the  sustaining  of  appellee's  motion  for 
Judgment  upon  the  special  verdict.  We  will 
dispose  of  the  questions  arising  upon  the  al- 
leged errors  In  the  order  in  which  they  are 
assigned. 

First  as  to  the  sufficiency  of  the  answer. 
It  has  been  held  by  the  supreme  court  of  this 
state  In  the  recent  case  of  Forgy  v.  Harvey, 
51  N.  E.  106G,  that  errors  assigned  on  rulings 


as  to  the  pleadings  need  not  be  considered 
where  the  questions  urged  arise  on  a  special 
verdict  See,  also.  Smith  v.  Manufacturing 
Co..  148  Ind.  333,  46  N.  B.  1000;  Woodward 
V.  MltcheU,  140  Ind.  406,  39  N.  B.  437;  Wll- 
more  v.  Stetler,  137  Ind.  127,  34  N.  B.  357, 
and  36  N.  E.  866.  The  special  verdict  in  this 
cause  fully  determines  all  the  questions  aris- 
ing upon  this  appeaL  The  overruling  of  the 
demurrer  to  the  second  paragraph  of  answer 
did  not  prevent  appellants  from  proving  the 
material  allegations  of  their  third  and  fourth 
paragraphs  of  complaint,  but  the  special  ver- 
dict shows  that  upon  the  Issues  presented  by 
such  paragraphs  there  was  a  finding  for  ap- 
pellee; hence  appellants  were  not  harmed  by 
such  ruling.  It  is  not  contended  that  the  an- 
swer Is  bad  as  to  the  first  and  second  para- 
graphs of  complaint'  It  is  found  by  the  spe- 
cial verdict  that  during  the  month  of  August. 
1891,  one  David  M.  Shrieve,  representing  Ed- 
ward B.  Newton  &  Co.,  took  appellee's  order 
for  seven  car  loads  of  shingles,  and  that  five 
car  loads  of  said  order  were  filled  by  shipment 
to  appellee;  that  the  debt  created  by  said  pur- 
chase Is  the  account  sued  on  In  this  action, 
and  was  assigned  In  writing  by  said  Newton 
&  Co.  to  these  appellants  on  the  21st  day  of 
October,  1891;  that  on  the  21st  day  of  Sep- 
tember, 1891,  said  debt  being  stiU  unpaid,  a 
complaint  was  filed  in  the  Fulton  circuit  court 
of  the  state  of  Indiana  against  the  said  New- 
tons  by  Robert  E.  Mann  and  William  H. 
Mann,  and  in  said  action  the  appellee  herein 
was  made  a  garnishee  defendant  and  sum- 
mons was  duly  served  upon  him  as  such  de- 
fendant on  the  21st  day  of  September,  1891; 
that  on  said  last-named  date  the  said  Manns 
filed  with  their  said  complaint  an  affidavit  In 
attachment  and  garnishment  on  the  ground 
that  the  said  Newtons  were  nonresidents,  and 
at  the  same  time  filed  an  affidavit  alleging 
the  nonresidence  of  said  Newtons  in  the  state 
of  Indiana;  that  publication  was  ordered,  and 
notice  of  nonresidence  published  In  the  Roches- 
ter Republican,  a  paper  of  general  circulation 
In  said  Fulton  county,  and  printed  in  the  Eb- 
gUsh  language;  that  the  writ  of  attachment 
was,  on  said  21st  day  of  September,  1891,  duly 
issued,  and  placed  in  the  hands  of  the  sheriff 
of  said  county,  and  the  same  was  returned  on 
the  20th  day  of  November,  1801,  Indorsed. 
"No  property  found  In  my  county;"  that  the 
said  nonresidence  notice  was  published  for 
four  weeks,  said  publication  ending  on  the 
15th  day  of  October,  1891,  and  proof  thereof 
was  duly  made  by  the  affidavit  of  the  publish- 
er on  the  20th  day  of  November,  18dl;  that 
by  said  notice  said  Newtons  were  required  to 
appear  in  the  Fulton  circuit  court  on  the  first 
day  of  the  November  term,  1801,  of  said  court, 
which  began  on  the  third  Monday  of  Novem- 
ber, 1801,  and  that  the  20th  day  of  November. 
1891,  was  the  fifth  day  of  sold  term  of  court; 
that  said  Newtons  did  not  appear,  and  were 
defaulted;  that  appellee  appeared  In  opeu 
court  on  November  20,  1891,  and  testified  as 
to  his  Indebtedness  for  said  shinies;   that  the 
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Folton  circuit  court  found  in  favor  of  said 
Manna  in  said  attachment  proceedings,  and 
rendered  Judgment  accordingly,  and  also 
found  that  said  Newtons  were  indebted  to  the 
said  Manns  in  the  sum  of  $1,394.47,  and  a 
(indlng  and  Judgment  against  the  appellee 
herein  as  garnishee  defendant  In  the  sum  of 
$034.94,  which  Judgment  appellee  has  paid; 
that  on  the  16th  day  of  November,  1891,  the 
appellee  gave  appellants  notice  by  letter  that 
he  had  been  "garnished  on  the  shingles  bought 
of  K.  B.  Newton  &  Co.";  that  Rochester,  Ind., 
is  160  miles  from  Muskegon,  Mich.,  and  there 
are  direct  mall  communications  between  said 
points,  and  that  Grand  Rapids,  Mich.,  is  about 
140  miles  from  Rochester,  Ind.;  that  the  orde; 
for  shingles  given  by  said  appellee  to  said 
Shrleve,  the  representative  of  E.  B.  Newton 
&  Co.,  was  received  by  appellants,  and  in  pur- 
suance of  said  order  appellants  shipped  to  said 
appellee  during  the  month  of  September,  1881, 
five  car  loads  of  shingles,  the  contract  price  of 
which,  after  deducting  freights,  amounted  to 
9839.94,  which  shingles  the  appellee  received 
and  accepted,  said  appellant?  charging  the 
price  of  the  said  shingles  on  their  booits  to 
appellee;  that  when  the  first  shipment  of  shin- 
gles arrived  they  were  billed  and  invoiced 
from  appellants  to  appellee,  whereupon  appel- 
lee asked  appellants  to  change  the  shipping 
bills  and  invoices  from  the  names  of  appellants 
to  the  name  of  E.  B.  Newton  &  Co.,  and  there- 
upon appellants  recalled  their  shipping  bills 
and  invoices,  and  changed  them  all  to  the 
name  as  requested  by  appellee,  and  after  the 
change  was  so  made  by  appellants  at  appel- 
lee's request  the  said  E.  B.  Newton  assigned 
and  transferred  to  these  appellants  the  ac- 
count for  the  shingles  shipped  to  the  appellee; 
that  said  appellee  has  never  paid  appellants 
for  the  said  shingles;  that  the  said  Gertrude 
Newton,  while  she  was  a  member  of  the  firm 
of  B-  B.  Newton  &  Co.,  became  indebted  in 
the  sum  of  $1,300  to  Robert  K.  and  William 
H.  Mann,  who  were  lumber  dealers  residing 
at  Muskegon,  Mich.,  and  who  did,  on  the  21st 
day  of  September,  1891,  go  to  the  home  of  ap- 
pellee at  Rochester,  Ind.,  and  commence  an 
action  in  attichment  .and  garnishment  against 
said  Gertrude  Newton  and  Edward  B.  New- 
ton, and  caused  said  appellee  to  be  summoned 
as  a  garnishee  defendant;  that  appellee  knew 
of  the  commencement  of  said  action,  and  as- 
sisted in  nhttinlng  a  person  to  become  surety 
on  the  attachment  bond.  It  is  also  found 
that  at  the  time  appellee  requested  appel- 
lants to  change  the  blUs  for  the  shingles  it 
■was  his  intention  to  aid  said  Mann  &  Mann 
in  their  attachment  suit,  and  that  appellants 
did  not  know  of  appellee's  intention,  and  were 
misled  thereby.  If  the  appellee  responded  to 
the  summons  served  upon  him  as  garnishee, 
and  made  oral  answer  admitting  an  Indebted- 
oesB  to  the  defendant  in  the  attachment  pro- 
ceedings, the  courx  acquired  such  Jurisdiction 
of  his  person  as  enabled  it  to  render  a  valid 
Judgment  against  nim  (Dooly  v.  Miles  [Ga.]  29 
S.  E.  118);  and,  in  the  absence  of  fraud,  the 


Judgment  so  rendered  will  protect  appellee 
from  the  demands  of  appellants  claiming  the 
same  debt.  The  question,  then,  arises,  does 
the  special  verdict  in  this  cause  find  fraud 
upon  the  part  of  appellee?  It  is  true,  the  spe- 
cial verdict  finds  many  facts  which  are  badges 
of  fraud,  but  nowhere  is  the  ultimate  fact  of 
fraud  or  collusion  found.  Fraud  la  a  question 
of  fact,' and  cannot  be  presumed  or  inferred 
as  a  matter  of  law.  Rose  v.  Colter,  76  Ind. 
580;  Stix  V.  gadler,  100  Ind.  264,  9  N.  B.  905; 
Bartholomew  v.  Plerson,  112  Ind.  430,  14  N. 
B.  249;  Phelps  v.  Smith,  116  Ind.  392,  17  N. 
E.  602,  and  19  N.'  E.  156.  In  the  case  of 
Phelps  V.  Smith,  supra,  the  supreme  court, 
speaking  by  Elliott,  J.,  said  of  this  question: 
"By  our  statute  the  question  of  fraud  is  made 
one  of  fact,  and,  where  fraud  Is  essentia^  to 
the  existence  of  a  cause  of  action.  It  mus':  hh 
found  as  a  fact  and  not  left  to  be  inferrec  .is 
a  matter  of  law.  The  court  may  doubtle  s 
give  to  facta  their  legal  effect;  but  where,  us 
here,  the  case  is  presented  upon  a  special  fine  • 
Ing,  it  cannot  add  a  new  and  substantive  fac: 
to  those  stated  by  the  trial  court"  This 
court  must  take  the  ultimate  facts  as  found 
by  the  Jury,  and  cannot  draw  conclusions  or 
inferences  of  fact  from  them.  We  think  the 
lower  court  properly  overruled  appellants'  mo- 
tion for  Judgment  upon  the  special  rerdlc. 
Judgment  afiirmed. 


(21  Ind.  App.  361) 

INDIANA  PIPE-LINE  &  REPINING  CO.  v. 

NEUSBAUM. 
(Appellate  Court  of  Indiana.     Jan.  6,   1889.) 

Master  and  Sekvant  —  Liability  for  Injuries 
TO  Sekvast — IJPEOui.  Verdict— CosTEiBUTORT 
Neoligiijjce— Fei.U)W  Behvant— Isrtkiiotioxs. 

1.  Where  a  servant,  on  being  oh  a  dark  night 
directed  by  the  master  to  go  to  a  neighbor- 
ing town  over  a  field  out  of  which  there  was 
no  road,  took  a  direct  route  across  the  field, 
and  fell  into  an  unprotected  well  in  the  field, 
dug  thereon  by  the  master,  the  master  was 
liable,  without  proof  that  be  had  directed  the 
servant  to  talre  that  route,  or  that  he  knew  that 
he  had  taken  it. 

2.  In  an  action  by  a  servant  to  recover  for 
injuries  received  while  crossing  a  field  under 
the  master's  direction,  a  general  verdict  for  the 
servant  is  not  superseded  by  a  special  finding 
that  the  servant  by  going  at  an  angle,  would 
have  avoided  the  kole  into  which  he  fell;  that 
the  hole  was  newly  made,  and.  before  going  to 
it  he  first  had  to  cross  the  dirt  taken  out  of 
the  bole;  that  at  the  time  he  was  looking  at  a 
light  in  a  distant  house  eight  feet  higher  than 
the  ground;  and  that  there  was  no  public  or 
private  way  leading  to  the  hole, — since,  under 
Homer's  Rev.  St.  1887,  §  546,  the  servant  was 
not  required  to  submit  special  interrogatories 
eliciting  ail  pertinent  facts,  and  under  the  gen- 
eral issue  he  could  show  that  he  did  not  know 
of  a  safe  way  of  crossing  the  field,  or  that  he 
was  directed  by  the  master  to  take  the  route 
which  he  did  take,  or  told  that  it  was  safe,  and 
that  the  night  was  dark,  and  the  hole,  which 
was  unknown  to  him,  conid  not  be  seen;  there- 
by avoiding  an  irreconcilable  confiict  between 
the  general  and  special  verdicts. 

3.  A  master  who  lodged  50  people  in  a  tent 
in  a  field,  and,  dug  a  deep  hole  91  feet  from  the 
tent  which  he  left  unprotected,  without  wam- 
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ing  the  servants  thereof,  U  guilty  of  negli- 
gence. 

4.  A  master,  on  a  darlc  night,  directed  a  serv- 
ant, for  whom  he  was  obliged  to  provide  lodg- 
ing, to  go  to  a  neighboring  town  therefor,  out 
of  a  field,  out  of  which  there  was  no  road,  and 
the  servant  took  a  route  direct  towards  the 
town,  being  guided  by  a  light  in  the  distance, 
which  route  was  different  from  the  one  hj 
which  be  had  come,  and  in  crossing  the  field 
he  was  injured  by  falling  into  an  unprotected 
hole,  dug  there  by  the  master  and  unknown  to 
the  servant.  Dirt  taken  out  of  the  hole  was 
scattered  about  it  for  about  12  feet,  and  to 
a  height  of  3  feet,  but  it  was  no  softer  than  the 
surface  of  the  field.  Held,  that  the  question  of 
contributory  negligence  was  for  the  jury. 

6.  The  injury  was  received  by  the  servant  in 
the  course  of  his  employment. 

6.  A  servant  engaged  in  putting  up  a  tele- 

fraph  line  is  not  a  fellow  servant  of  one  who 
igs  a  hole  16  feet  wide  and  15  feet  deep  in  a 
field  belonging  to  the  master. 

7.  In  an  action  by  a  servant  to  recover  for 
injuries  received  while  crossing^  a  field  at  his 
master's  direction,  an  Instruction  that  if  he 
was  not  given  any  direction  as  to  the  route, 
and  if  he  did  not  take  the  one  used  by  him 
when  coming  into  it,  but  chose  another,  with 
which  he  was  unfamiliar,  he  could  not  recov- 
er, is  erroneous,  as  taking  from  the  jury  the 
question  of  contributory  negligence  as  a .  fact. 

Appeal  from  circuit  court.  Wells  county; 
E.  C.  Vaughn,  Judge. 

Action  by  William  Neusbaum  against  the 
Indiana  Pipe-Line  &  Refining  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Dalley,  Simmons  &  Dalley,  for  appellant. 
Mode  &  Sons,  for  appellee. 

COMSTOCE,  J.  The  issues  In  this  cause 
on  which  the  trial  was  bad  were  formed  on 
the  second  paragraph  of  complaint  and  the 
answer  in  general  denial  thereto.  The  .Inry 
returned  a  general  verdfct  In  faTor  of  the  ap- 
pellee, assessing  his  damages  at  $3G3.  and  with 
the  general  verdict  returned  answers  to  Inter- 
rogatories. The  court  rendered  judgment  in 
favor  of  appellee  for  the  amount  named  in 
the  verdict. 

The  specifications  of  the  assignment  of  errors 
discussed  are  those  numbered  1,  2.  3,  4.  and  5. 
The  first  and  second  question  the  sufiJclency 
of  the  second  paragraph  of  complaint  The 
third  and  fourth  challenge  the  action  of  the 
court  in  overruling  appellant's  motion  for 
Judgment  on  the  answers,  to  Interrogatories, 
notwithstanding  the  general  verdict  The 
fifth,  the  action  of  the  court  in  overruling 
appellant's  motion  for  a  new  trial.  The  sec- 
ond paragraph  of  complaint  avers  that  the 
defendant  Is  a  corporation  engaged  in  put- 
ting up  a  telegraph  line  from  Domestic,  Ind., 
to  a  point  near  Momence,  III.,  and  for  that 
purpose  employed  defendant  and  some  50 
other  men,  and  boarded  and  lodged  said  em- 
ployes In  a  tent;  that  the  tent  was  pitched 
at  many  places  along  said  line,  and  near 
many  towns;  that  on  said  28th  day  of  Oc- 
tober, 1886,  the  defendant  pitched  said  tent 
on  its  own  premises,  within  one-fourth  mile 
of,  and  east  of,  the  town  of  Ora,  In  Stark 
county,  Ind.;  that  on  said  day  said  employes 


worked  southeast  of  said  place  where  said 
tent  was  pitched,  and  did  not  reach  said  tent 
until  dark;  that  plaintiff  had  never  been  on 
said  premises  before  said  time,  and  had 
never  been  in  the  said  town  of  Ora;  that 
there  was  no  road,  path,  or  traveled  way 
from  said  tent  to  said  town  of  Ora,  but  said 
tent  was  placed  in  the  field  of  the  defend- 
ant; that  on  said  day  defendant  dug  a  hole 
In  said  field  15  feet  wide  and  15  feet  deep, 
between  the  said  tent  and  said  town  of  Ora, 
and  negligently,  carelessly,  and  wrongfully 
left  the  same  uncovered,  without  light,  and 
whoUy  unguarded,  well  knowing  that  said 
employes  would  visit  said  town  of  Ora  on 
said  night,  and  pass  over  said  field  in  go- 
ing to  said  town,  and  were  liable  to  fall 
Into  said  hole  and  become  injured;  that  said 
night  was  very  darlc,  and  said  bole  could  not 
be  seen  without  light;  that  on  said  night  there 
was  no  lodging  room  In  said  tent  for  plain- 
tiff, and  defendant  prepared  lodging  for 
plaintiff  on  said  night  at  said  town  of  Ora; 
that  on  said  night,  after  the  plaintiff  had  taken 
supper  in  said  tent  he  was  directed  by  de- 
fendant to  go  to  said  town  of  Ora  for  lodg- 
ing, and,  while  it  was  very  dark,  as  aforesaid, 
plaintiff  started  across  said  field  qn  the  direct 
route  to  said  town  of  Ora,  and  without  any 
negligence  or  fault  of  plaintiff,  but  owing  to 
the  negligence  of  the  defendant  in  leaving 
said  hole  uncovered,  without  light  or  guards, 
the  plaintiff  fell  into  said  hole  on  his  head  and 
shoulders,  thereby  wrenching  bis  back,  shoul- 
ders, and  arms,  and  breaking  his  fingers,  and 
bruising  bis  face,  hands,  and  body,  and  per- 
manently injuring  his  hands  and  fingers;  that 
plaintiff  received  said  injuries  without  any 
fault,  carelessness,  or  negligence  on  his  part, 
and  he  had  no  knowledge  whatever  of  the 
existence  of  said  hole,  or  Its  dangerous  con- 
dition, before  he  fell  into  the  same;  that  by 
reason  of  said  wrongs  and  hijurles  aforesaid, 
plaintiff  has  been,  and  is.  damaged  in  the 
sum  of  $5,000.     Wherefore,  eta 

Appellant's  counsel  point  out  as  defects  in 
the  foregoing  paragraph  that  it  does  not  al- 
lege that  appellant  directed  appellee  to  take 
the  route  he  took  when  he  started  for  Ora, 
or  that  appellant  knew  he  had  gone  or  in- 
tended to  go  in  the  direction  taken;  the  only 
averment  connecting  appellant  with  the  trip 
to  Ora  being  in  this  language:  "He  was  di- 
rected by  defendant  to  go  to  said  town  of 
Ora  for  lodging."  Appellant's  learned  coun- 
sel insist  that  this  allegation  Is  not  sufficient 
without  the  further  averment  that  he  was 
directed  by  appellant  "to  go  to  Ora  across 
said  field,  and  without  any  fault  or  negli- 
gence of  plaintiff,  but  owing  to  the  negligence 
of  the  defendant,  and  fell  into  said  hole." 
By  reference  to  this  paragraph.  It  will  be  seen 
that  It  avers  that  the  tent  was  pitched  In  the 
field  of  appellant;  that  there  was  no  road, 
path,  or  traveled  way  from  said  tent  to  the 
town  of  Ora;  and  that  appellee  started  across 
said  field  In  the  direct  route  to  said  town  ot 
Ora.     We  thlnlc  this  averment   makes  the 
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complaint  sufficient  to  withstand  a  aemurrer. 

The  third  and  fourth  specifications  of  errors 
present  the  same  question,— the  action  of  the 
court  In  overruling  appellant's  motion  for 
judgment  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict.  It  ap- 
pears from  answers  to  interrogatories  that 
the  well  or  hole  into  which  appellee  .fell  was 
located  at  a  point  about  91  feet  north  of  the 
northwest  corner  of  the  tent  mentioned  In  the 
complaint,  and  about  150  feet  east  of  the  west 
line  of  appellant's  real  estate;  that  there  was 
a  public  highway  on  the  north  end  of  said 
tract,  extending  due  west  from  the  northwest 
comer  thereof,  a  distance  of  1,150  feet,  to  the 
town  of  Ora;  that  there  was  a  private  road- 
way belonging  to  appellant  extending  due 
south  from  the  northwest  comer  of  said  ap- 
pellant's land,  along  the  west  line  thereof 
and  beyond  a  point  opposite  said  tent;  that 
the  northwest  comer  of  the  tent  was  about 
475  feet  south  and  150  feet  east  of  the  north- 
west comer  of  said  real  estate.  The  surface 
of  the  ground  was  comparatively  level  Im- 
mediately west  of  the  tent  to  the  driveway, 
as  was  the  ground  from  the  point  where  said 
well  was  located  to  a  point  75  feet  north 
thereof.  The  hole  Into  which  appellee  fell 
was  10  or  12  feet  to  depth  and  in  diameter. 
It  was  dug  oh  the  day  of  the  alleged  Injury 
by  the  servants  of  appellant,  without  the 
knowledge  of  appellee.  The  sand  and  dirt 
thrown  out  of  said  hole  were  cast  upon  the 
ground  immediately  around  it,  and  extending 
from  Its  side  to  12  or  15  feet.  Appellant 
walked  Into  the  hole  from  the  south  side. 
When  he  came  in  contact  with  the  dirt  thrown 
out  of  said  hole  he  did  not  stop  to  ascertain 
If  there  was  any  danger.  There  was  no  pub- 
lic or  private  roadway  leading  from  the  tent 
on  appellant's  premises  to  said  hole  at  the 
time  of  the  accident.  Appellee  could  have 
passed  out  of  the  west  door  of  the  tent  a 
distance  of  150  feet  to  said  private  roadway 
of  appellant,  then  north  475  feet  to  said  pub- 
lic highway,  and  then  west  1,150  feet  to  the 
town  of  Ora.  There  were  no  obstructions  in 
the  way  of  bis  so  passing.  At  the  time  he 
fell  Into  the  hole  appellee  was  looking  at  a 
light  In  a  window  of  a  house  on  a  hill  eight 
feet  higher  than  the  ground  around  the  tent, 
situate  on  the  northwest  comer  of  said  real 
estate,  near  the  public  highway.  Appellant 
had  51  .men  In  Its  employ  at  that  place  en- 
gaged in  the  construction  of  the  telegraph 
line,  and  2  women  engaged  as  cooks.  On 
the  night  In  question,  10  men  and  the  2  wo- 
men took  lodging  outside  of  the  tent.  There 
were  sleeping  accommodations  in  the  tent  said 
night  for  48  persons.  It  Is  on  the  foregoing 
facts,  found  In  answer  to  Interrogatories,  that 
appellant  asked  for  judgment  notwithstand- 
ing the  general  verdict. 

As  has  been  said  by  the  supreme  and  this 
court,  special  findings  to  answer  to  Interroga- 
tories cannot  override  the  general  verdict 
unless  they  Irreconcilably  conflict  with  It. 
Special  findings  are  not  aided  by  any  pre- 


sumption, but  all  reasonable  presumptions 
are  Indulged  to  sustain  the  general  verdict 
As  said  In  City  of  Ft.  Wayne  v.  Patterson, 
3  Ind.  App.  36,  29  N.  E.  167:  "In  determining 
whether  there  Is  such  a  confiict,  the  evidence 
actually  Introduced  will  not  be  examined; 
and  If,  taking  all  the  special  findings  to- 
gether and  adding  to  them  any  other  facts 
that  might  have  been  proved  under  the  is- 
sues, an  irreconcilable  conflict  with  the  gen- 
eral verdict  can  be  avoided,  the  answers  to 
interrogatories  will  not  be  allowed  to  con- 
trol." See,  also,  Cook  v.  Howe,  77  Ind.  442; 
Davis  V.  Beamer,  105  Ind.  318,  4  N.  E.  857; 
Pennsylvania  Co.  v.  Smith,  98  Ind.  42;  City 
of  Huntington  v.  Burke  (Ind.  App.)  52  N.  B. 
415;  Sponhaur  v.  Malloy,  Id.  245.  The  gen- 
eral verdict  finds  negligence  on  the  part  of 
appellant,  and  freedom  from  negligence  on 
the  part  of  appellee  contributing  to  hiS;  In- 
jury. Under  the  acts  of  1897  (Horner's  Rev. 
St  1897,  !  546),  under  which  act  the  verdict 
In  this  case  was  returned,  a  party  is  not  re- 
quired to  prepare  interrogatories  to  elicit  all 
the  facts  pertinent  to  the  issue.  Under  the 
Issues,  other  facts  might  have  been  shown 
consistent  with  the  general  verdict,  to  wit: 
That  appellee  did  not  know  of  the  safe  pri- 
vate way  on  appellant's  ground,  or  that  he 
was  directed  by  appellant's  agent  to  take  the 
route  he  selected,  or  was  told  that  route  was 
free  from  obstructions;  that  the  night  was 
dark;  that  the  hole  could  not  be  seen;  that 
he  had  no  knowledge  of  its  existence.  With 
such  additional  facts  found,  an  irreconcilable 
conflict  between  the  facts  found  and  the  gen- 
eral verdict  might  have  been  avoided.  Ap- 
pellant's motion  for  judgment  was  properly 
overruled. 

The  fifth  and  last  specification  of  the  as- 
signment of  errors  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  Two  of  the 
grounds  stated  and  discussed  In  said  motion 
are  that  the  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence;  that  the  ver- 
dict is  contrary  to  the  evidence.  The  evi- 
dence Is  In  the  record.  It  appears  from  the 
evidence  that  appellee  came  from  Ora  to  toe 
tent  the  evening  of  the  accident  coming  east 
from  Ora  along  the  public  highway,  to  the 
northwest  corner  of  appellant's  ground;  then 
south,  along  Its  private  way,  to  a  point  west 
of  the  tent;  and  then  directly  across  appel- 
lant's land,  to  the  tent  He  reached  the  tent 
at  6  or  7  o'clock,  and  found  his  supper  ready, 
and  ate  It  An  agent  of  appellant,  having 
authority  to  arrange  for  the  lodging  of  ap- 
pellant's employes,  then  told  him  to  go  to 
Ora  and  find  a  bed.  In  a  few  minutes  there- 
after he  and  one  Montgomery  (who  did  not 
testify)  started  directly  north  for  Ora,  and 
he  walked  right  Into  the  hole,  from  the  south 
side  thereof.  He  discovered  before  he  got 
into  the  hole  that  there  was  a  bank  of  dirt 
on  which  he  was  walking,  but  did  not  stop 
when  his  foot  came  in  contact  with  It  to  in- 
vestigate, but  walked  right  on.  If  he  had 
gone  by  the  way  he  came  from  Ora,  he  would 
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not  bare  gone  near  the  hole.  The  private 
way  oyer  appellant's  land  along  which  ai>- 
pellee  traveled  in  coming  to  the  tent  was 
fenced.  When  he  started  to  return  to  Ora, 
the  evidence  does  not  show  that  he  attempted 
or  Intended  to  retnm  by  the  same  route  by 
which  he  had  come.  The  evidence  shows 
that  he  was  not  directed  to  take  any  partlcn- 
lar  course.  Api>eIIee  bad  no  knowledge  of 
the  existence  of  the  hole.  The  tent  was 
pitched  In  a  cornfield,  the  soli  of  which  was 
sandy.  The  sand  thrown  out  of  the  well 
was  about  as  soft  as  that  on  the  surface  of 
the  field.  It  was  spread  around  the  well  a 
distance  of  12  or  15  feet  Its  greatest  height 
was  S  feet  It  was  bard  walking  In  the 
■and.  Tbe  well  was  right  between  the  tent 
and  a  Ugbt  In  a  bouse  at  the  northwest  cor- 
ner of  appellant's  land,  near  the  public  high- 
way leading  to  Ora.  The  appellee  had  seen 
tbe  house  as  he  was  going  to  the  tent  The 
light  In  the  house,  towards  which  he  was 
walking  and  by  which  he  was  guiding  his 
steps,  was  309  feet  from  the  well,  and  about 
8  feet  higher  than  the  surface  of  the  ground 
at  the  tent  It  conld  be  seen  from  the  tent 
The  grade  was  gradual.  The  way  by  which 
appellee  came  to  the  tent  over  the  ISO  feet 
of  the  field  was  that  made  by  teams  hauling 
In  the  tent  and  camp  equipage.  In  our  opin- 
ion. It  waa  negligence  for  appellant  to  leave 
the  well  unguarded,  which  It  had  dug  on  Its 
premises  within  91  feet  of  a  tent  within  the 
same  Inclosnre  In  which  It  lodged  and  fed  50 
people.  Whether  appellee,  In  attempting  to  go 
to  Ora  by  the  route  he  took  and  when  ha 
walked  into  tbe  well,  was  proceeding  with 
the  caution  of  an  ordinarily  prudent  person 
under  like  circumstances  (under  the  rule  laid 
down  in  numerous  approved  decisions,  viz. 
where  there  Is  room  for  difference  of  opinion 
as  to  the  Inferences  which  may  be  fairly 
drawn  from  tbe  conceded  facts,  the  question 
of  negligence  must  be  submitted  to  tbe  jury), 
this  was  properly  submitted  to  the  Jury,  and 
answered  In  tbe  general  verdict  In  favor  of 
appellee.  Railway  Do.  v.  Grames,  136  Ind. 
39,  34  N.  B,  714;  Railway  Co.  v.  Money hun, 
146  Ind.  147,  44  N.  E.  HOC;  Board  v.  Bone- 
brake,  146  Ind.  311,  45  N.  B.  470;  Railroad 
Co.  V.  Williams  (Ind.  App.)  61  N.  E  128; 
Hopkins  V.  Boyd,  18  Ind.  App.  63.  47  N.  B. 
480;  Oooley.  Torts  (12th  Ed.)  p.  805;  Rail- 
road Co.  V.  Stout  17  Wall.  667;  Railroad  Co. 
V.  Collam,  73  Ind.  261;  Railroad  Co.  t. 
Locke,  112  Ind.  404,  14  N.  B.  891;  Railroad 
Co.  V.  Crunk,  119  Ind.  542,  21  N.  B.  31. 

Appellee  was  properly  In  the  course  of  bis 
employment  when  he  received  his  Injury. 
He  had  no  knowledge  of  the  dangerous  place 
which  had  been  left  unguarded  by  his  em- 
ployer. It  waa  BO  dark  that  it  was  not  visi- 
ble without  a  light  Ordinary  caution  re- 
quired the  appellant  In  some  way  to  put  upon 
their  guard  Its  employes,  who  lodged  within 
a  short  distance,  and  were  liable  to  walk  In- 
to it  if  not  informed  of  Its  existence.  The 
same  general  direction  had  been  followed  by 


others  going  to  Ora,  hot  who  fortunately, 
either  through  prior  knowledge  of  the  exist 
ence  of  the  well  or  good  fortune,  kept  out 
of  it 

It  la  the  duty  of  the  master  to  keep  hia 
premises  In  a  reasonably  safe  condition  for 
those  who  are  rightfully  there.  While  tbe 
hole  was  dug  by  employte  ot  appellee's  em- 
ployer, they  were  not  engaged  in  the  same 
kind  of  work  and  were  not  co-operating  with 
him  In  the  line  In  which  he  waa  engaged. 
The  doctrine  of  the  negligence  of  a  co-employ6 
does  not  apply.  Appellant's  learned  counsid 
lay  stress  upon  what  they  claim  the  fact  to 
be,  that  appellant  furnished  a  safe  way  to 
Ora,  and  that  appellee  waa  guilty  of  con- 
tributory negligence  when  he  departed  from 
It;  but  as  appears  from  the  evidence,  there 
waa  no  way  from  the  tent  to  the  private 
way,  except  that  made  by  tbe  teams  which 
had  hauled  the  tent  and  equipage.  In  this 
connection  we  cite  Railroad  Co.  v.  Adams, 
105  Ind.  162,  6  N.  B.  187;  Railroad  Co.  r. 
Wright  115  Ind.  378,  16  N.  B.  145,  and  17 
N.  B.  584;  Lumber  Co.  v.  Llgaa  (111.  Sup.) 
60  N.  B.  225;  Coal  Co.  ▼.  Greenwood  (Ind. 
Sup.)  Id.  86;  Lauter  r.  Duckworth  (Ind. 
App.)  48  N.  E.  864;  Railroad  Oo.  ▼.  Amos 
and.  App.)  49  N.  E  864;  BInford  T.  John- 
ston, 82  Ind.  426;  Busw.  Pers.  Inj.  p.  98; 
Railroad  Co.  ▼.  Adair,  12  Ind.  App.  584,  89 
N.  B.  672,  and  40  N.  B.  822;  Railroad  Oo.  v. 
Bamhart  115  Ind.  399,  16  N.  B.  121;  Bar- 
man V.  Spencer  (Ind.  Sup.)  49  N.  B.  9;  Haw- 
kbis  T.  Johnson,  105  Ind.  29,  4  N.  B.  172; 
Coal  Oo.  T.  Shaw,  16  Ind.  App.  9,  44  N.  B. 
676. 

Appellant's  learned  counsel  complain  of  the 
refusal  of  the  court  to  give  Instructions  num- 
bered 2  and  6,  respectively,  as  requested,  and 
the  modification,  and  giving  aa  modlfleid,  of 
instructions  7,  10,  and  11,  set  out  aa  reasons 
in  the  motion  for  a  new  trial.  Instruction 
No.  2  is  a  correct  statement  of  the  law, 
bat  it  is  not  applicable  to  the  facts  In  the 
cause.  It  was  drawn  upon  the  theory  that 
appellee  was  passing  over  appellant's  land 
for  his  convenience  and  pleasure.  The  evi- 
dence does  not  warrant  the  assumption.  He 
was  In  the  employ  of  appellant  was  to  be 
fed  and  lodged,  and  was  on  his  way  to  find 
lodging  by  a  direct  route  at  tbe  time  be  re- 
ceived the  Injury,  and  was  looking  for  lodging 
under  the  direction  of  appellant  There  Is 
some  conflict  in  the  evidence  upon  thftt  point 
but  It  was  for  the  Jury  to  reconcile  such  con- 
flict Instruction  6  was  to  the  effect  that  if 
on  the  night  In  question  appellee  was  not 
given  any  direction  as  to  the  way  to  take 
to  Ora,  and  that  If  he  did  not  return  to  the 
town  of  Ora  over  the  route  traveled  by  him 
when  he  came  to  said  tent  but  chose  another 
way,  with  which  he  was  not  familiar,  in 
which  he  fell  Into  the  well,  mentioned  in  the 
complaint  he  could  not  recover.  This  In- 
struction would  have  taken  from  the  Jury  the 
consideration  of  the  question  of  contributory 
negligence  as  a  fact— a  question  which  waa 
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pToperly  Bnbmltted  to  the  Jnry.  Instructions 
7,  10.  and  11,  requested  by  appellant,  were 
open  to  tbe  same  objection.  Given  as  modi- 
fled,  they  correctly  stated  the  law. 

A  careful  examination  of  tbe  whole  record 
leads  to  the  conclusion  that  tbe  cause  was 
fairly  tried  and  a  correct  result  reached. 
Judgment  affirmed. 

(177  111.  324) 

SUGAB  CREEK  COAL-MIN.  CO.  ▼.  PETER- 
SON. 

(Sapreme  Court  of  IlUnols.    Dec.  21.  1898.) 
AprsAi.  —  Rivtsw  —  BcFYiciBXCT  or  Etidrncb  — 

XsjCHT  TO  Employs  —  Danobkol'S  Fremiskb  — 

KNOWLEnGB  OF    MilSTKK  —  INSTRUCTIONS —EVI- 
DENCE— Contributory  Neqlisbncb. 

1.  The  qaestion  of  InsnfBciency  of  evidence 
to  support  a  verdict  cannot  be  considered  on 
appeal,  where  not  raised  at  the  trial. 

2.  In  an  action  for  personal  injury  caused 
by  coal  falling  from  the  roof  of  defendant's 
mine  while  plaintiff  was  working  therein,  the 
latter  cannot  show,  for  the  purpose  of  showins 
defendant  had  notice  of  the  dangerous  con- 
dition of  the  roof,  that  previously,  at  another 
place  In  the  roof,  and  under  different  condi- 
tions, coal  had  fallen. 

3.  In  an  action  for  personal  injury  caused  by 
coal  falling  from  the  roof  of  defendant's  mine 
while  plaintiff  was  employed  therein,  an  in- 
struction asBumini;  as  a  fact  that  the  roof  was 
in  daneerous  condition  was  erroneous,  where 
plaintiff's  own  testimony  was  that  he  tested 
the  roof,  and,  being  unable  to  loosen  the  coal, 
regarded  it  as  safe  to  fro  to  worlc  under. 

4.  In  an-  action  for  personal  injury  caused 
hy_  coal  falling  from  the  roof  of  defendant's 
mine  while  plaintiff  was  employed  therein, 
plaintiff  showed  that  he  had  requested  defend- 
ant to  furnish  props,  and  that,  when  furnish- 
ed, they  were  too  long,  end  that  during  the  de- 
lay in  having  them  sawed  the  injury  occurred. 
The  height  of  the  roof  differed  in  dilTerent 
parts  of  the  room.  Htld,  that  the  failure  to 
furnish  props  of  exact  length  was  no  ground 
for  recovery,  in  tbe  absence  of  evidence  that 

{daintiff  requested  them  to  be  of  a  particular 
ength. 

O.  In  an  action  for  personal  injury  caused  by 
coal  falling  from  tbe  roof  of  defendant's  mine 
wherein  plaintiff  was  working,  the  evidence 
was  that  props  were  furnished  at  plaintifTs  re- 
quest, and  that  they  were  too  long;  but  it  was 
not  shown  that  plaintiff  had  specified  the 
length.  During  the  delay  in  having  them  saw- 
ed, tbe  injury  occurred.  Held,  that  it  was  er- 
ror to  submit  to  the  jury  the  question  whether 
defendant  "willfully  neglected  or  failed  to  fur- 
nish such  props." 

6.  Where  an  employe  of  a  mine  is  injured 
by  falling  roof,  his  own  negligence  contributing 
to  the  injury,  he  cannot  recoyer  from  his  em- 
ployer unless  the  latter  was  guilty  of  willful 
neglect  or  failure  to  furnish  props  when  re- 
quested to  do  so. 

Appeal  from  appellate  court.  Third  district. 

Action  by  Emanuel  Peterson  against  Sugar 
Creek  Coal-Mining  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appealed  to  the 
appellate  court,  where  the  judgment  was  af- 
firmed.  75  111.  App»  631.  Defendant  appeals. 
Reversed. 

CoDkllng  Sc  G.ont,  for  appellant  Patton, 
Hamilton  &  Patton.  for  appellee. 

CABTWRIGHT.  J.  Appellee  was  Injured 
by  coal  falling  on  bim  from  the  roof  of  a 


room  where  he  was  at  work  In  appellant's 
mine,  and  he  recovered  a  judgment  for  $2,500 
against  appellant  for  bis  damages,  which 
judgment  has  been  affirmed  by  the  appellate 
court 

The  first  branch  of  the  argument  for  a  re- 
versal of  tbe  judgment  Is  devoted  to  the  prop- 
osition that  the  verdict  Is  unsupported  by  tbe 
evidence.  This  qnestion  was  not  raised  at 
tbe  trial  by  a  motion  to  exclude  tbe  evidence, 
instruction  to  find  the  defendant  not  guilty. 
or  otherwise,  and  It  cannot  receive  attention 
here. 

Tbe  next  point  made  Is  that  tbe  court  erred 
In  admitting  evidence  of  a  previous  fall  of 
clods  or  Toof  at  another  place  In  the  same 
room  of  the  mine.  According  to  the  testi- 
mony of  plalntlft.  which  was  the  most  favor- 
able statement  of  his  claim  presented  to  the 
jury,  be  was  working  In  room  12  "second 
south"  entry,  where  be  had  been  for  about 
three  weeks.  This  room  was  about  30  feet 
wide,  and  had  been  worked  back  25  feet  from 
the  mouth  or  entry  when  he  commenced.  He 
worked  with  a  partner,  or  "butty,"  as  the 
partner  was  called,  and  changed  partners 
while  working  there,  and  during  tbe  three 
weeks  worked  tbe  room  out  26  feet  fur- 
ther, BO  that  at  tbe  time  of  the  accident  It 
was  30  feet  wide  and  50  feet  In  length.  For 
the  last  15  feet  plaintiff  left  tbe  top  layer,  or 
ply,  of  coal,  as  It  was  called,  about  6  or  6 
Inches  thick.  He  had  propped  the  rest  of 
the  roof .  where  the  coal  was  all  taken  out, 
but  no  props  bad  been  set  under  the  part 
where  the  layer  of  coal  was  left  overhead  for 
a  width  of  about  15  feet  from  the  face  of 
the  coal.  He  asked  for  props,  and  a  load 
was  brought  the'  afternoon  before  the  acci- 
dent They  were  too  long  for  the  place  where 
they  were  to  be  used,  and  It  was  necessary 
to  saw  them  off  so  as  to  make  them  of  the 
right  lengtb.  He  told  the  mule  driver,  Fred 
Wunderllch,  who  brought  the  load  o:  props, 
that  be  wanted  some  sawed  off,  and  tbe  driv- 
er told  bim  that  bis  brother  would  be  In 
after  a  while,  and  saw  some.  This  brother, 
who  was  known  as  "Peanut"  Wunderllch, 
was  employed  by  defendant  for  that  pur- 
pose. Plaintiff  testified  that  tbe  boy  did  not 
come,  and  tbe  next  morning  he  told  tbe 
"straw  boss"  that  be  wanted  some  props  saw- 
ed, and  tbe  boss  said  be  would  send  some  one 
right  away.  Plaintiff  then  examined  tbe 
roof  by  thumping  It  with  bis  pick  under  the 
layer  of  coal  where  he  was  going  to  work, 
and,  to  further  satisfy  himself  whether  It 
was  loose,  took  his  Iron  wedge,  used  to  wedge 
coal  down,  and  put  It  In,  and  struck  It  a  few 
times  with  a  sledge.  He  could  not  get  his 
wedge  Into  It,  and  had  no  effect  towards  part- 
ing tbe  coal  from  tbe  roof.  Having  made 
these  tests,  and  thinking  the  roof  safe,  he 
went  to  work  where  they  had  fired  a  blast 
in  tbe  coal  the  evening  before.  He  bad  been 
at  work  about  30  minutes  when  a  part  of  lula 
layer  or  ply  of  coal  fell,  causing  tbe  Injury.  It 
will  be  seen  that  tbe  ground  for  recorei-y 
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presented  to  the  Jury  by  this  evidence  was 
that  props  which  had  been  furnished  plain- 
tiff to  prop  up  and  secure  the  roof  for  bis 
safety  were  too  long  for  the  place  where 
they  were  to  be  used,  and  that  tbere  was 
such  delay  In  sending  some  one  to  saw  them 
off  as  constituted  negligence.  The  evidence 
objected  to  was  that  something  more  than  a 
week  before  this  accident  a  place  In  the  roof 
near  the  entiy  where  the  coal  had  all  been 
taken  out  fell  from  the  effect  of  a  water  pock- 
et, which  swelled  and  loosened  It  Plalntiif 
was  allowed  to  go  Into  this  matter  with  sev- 
eral witnesses  to  prove  the  fall,  and  thai  the 
place  was  propped  afterwards,  and  made  se- 
cure. It  was  not  near  the  place  of  this  acci- 
dent, and  under  entirely  different  conditions, 
and  nothing  that  was  done  or  omitted  at  that 
time  with  respect  to  tha>  place  had  any  In- 
fluence whatever  in  causing  this  accident,  or 
producing  any  Injury  to  the  plaintiff,  who 
suffered  no  harmful  consequence  whatever 
from  it.  The  fact  »o  proved  was  wholly  im- 
material to  this  controversy,  and  the  only 
purpose  or  effect  of  the  evidence  would  be  to 
show  to  the  Jmy  that  there  had  been  some 
negligence  on  the  part  of  the  defendant  at 
another  time  and  place.  The  suggestion  that 
the  evidence  was  admissible  to  prove  notice 
to  defendant  that  props  were  needed  at  this 
time  and  place  is  without  force.  Conditions 
were  different,  and  the  roof  was  not  the  same. 
There  was  no  question  of  notice  in  Issue.  It 
was  not  denied  that  plaintiff  gave  notice  that 
props  were  needed,  and  the  load  was  hauled 
In  In  consequence  of  such  notice.  The  evi- 
dence had  no  legitimate  place  In  the  case,  and 
was  certainly  harmful  to  defendant 

The  first  three  Instructions 'offered  by  plain- 
tiff and  given  by  the  court  are  as  follows: 

'The  court  Instructs  the  Jury  that  the  oper- 
ators of  a  coal  mine  must  use  all  ordinary 
care  to  keep  their  workings  In  a  reasonably 
good  and  safe  condition;  and  if  you  believe, 
from  the  evidence,  that  the  defendant  had  no- 
tice that  the  room  In  which  the  plalntlC^  was 
working  was  In  an  unsafe  condition,  and  that 
the  plaintiff  requested  of  the  defendant  to  de- 
liver props  of  sufficient  length  and  dimen- 
sions with  the  empty  cars  of  the  plaintiff,  so 
that  the  plaintiff  might  at  all  times  be  able  to 
properly  secure  the  workings  for  his  own 
safety,  and  that  the  defendant  promised  to 
so  deliver  such  props  and  failed  to  furnish 
said  props,  and  that  by  reason  thereof,  while 
In  the  exercise  of  due  care  and  caution  for  his 
own  personal  safety,  the  plaintiff  was  injur- 
ed, as  charged  in  the  first  count  of  the  decla- 
ration, you  will  find  the  defendant  guilty,  and 
assess  such  damages  as  you  believe,  from  the 
evidence,  that  plaintiff  is  entitled  to  recover." 

"The  court  instructs  the  Jury  that  It  was 
the  duty  of  the  defendant  to  deliver  to  the 
plaintiff,  as  required  by  him,  with  his  empty 
cars,  timber  of  sufficient  length  and  dimen- 
sions to  be  used  as  props  and  cap  pieces,  so 
that  he  might  have  been  able  to  properly  se- 
cure the  workings  for  his  own  safety;   and  if 


the  Jury  believes,  from  the  evidence,  that  the 
plaintiff  requested  the  defendant  to  deliver  to 
him  props  of  sufficient  length  and  dimensions 
for  his  use  to  properly  secure  said  workings 
for  his  own  safety,  and  that  the  defendant 
willfully  neglected  or  failed  to  furnish  such 
props  to  the  plaintiff  upon  such  request  and 
that  the  plaintiff  was  injured  by  reason  of 
such  willful  neglect  of  the  defendant  to  fur- 
nish such  props,  as  charged  In  the  second 
count  of  the  declaration,  then  you  will  find  for 
the  plaintiff,  and  you  will  assess  his  dam- 
ages at  such  amount  as  you  believe,  from  the 
evidence,  he  Is  entitled  to  recover." 

"The  court  Instructs  the  Jury  that  If  you  be- 
lieve, from  the  evidence,  that  the  defendant 
willfully  failed  to  deliver  props  of  sufficient 
length  and  dimensions  with  the  empty  can 
of  the  plaintiff  when  requested  so  to  do  by 
the  plaintiff,  so  that  the  plaintiff  might  at  all 
times  be  able  to  properly  secure  the  work- 
ings for  his  own  safety;  and  If  you  further 
believe,  from  the  evidence,  that  the  plaintiff 
was  injured,  and  that  such  injury  was  caused 
by  the  willful  failure  to  furnish  props,  as 
charged  In  the  second  count  of  the  declaration, 
—then  the  defendant  is  liable  for  such  Injury, 
although  the  plaintiff  may  have  been  negli- 
gent and  such  negligence  may  have  contrib- 
uted to  such  Injury." 

The  first  of  these  instructions  assumed  as  a 
fact  that  the  room  In  wblch  plaintiff  was 
working  was  In  an  unsafe  condition,  and  the 
Justification  for  this  assumption  offered  by 
counsel  is  that  the  fact  was  conceded.  Plain- 
tiff testified  that  he  tested  the  roof  with  bte 
plcl?  and  by  the  use  of  a  wedge  and  sledge 
hammer,  and,  being  unable  to  loosen  the  coal, 
.  regarded  It  as  safe  to  go  to  work  under.  It 
could  scarcely  be  assumed  as  a  conceded  fact 
in  view  of  his  testimony,  that  the  roof  was 
actually  dangerous  before  that  time  when 
he  called  for  the  props.  Again,  this  bistruc- 
tion,  and  the  next  one,  submitted  to  the  jury, 
as  a  ground  for  recovery,  the  question  wheth- 
er plaintiff  requested  of  the  defendant  to  de- 
liver to  him  props  of  sufficient  length  and  di- 
mensions to  properly  secure  the  workings, 
and  the  failure  to  furnish  said  props.  Tbere 
was  no  evidence  whatever  that  plaintiff  call- 
ed for  props  of  any  particular  length  or  di- 
mensions, and  that  there  was  a  failure  to  fur- 
nish according  to  his  requirement  Props 
were  furnished,  and  after  they  were  furnish- 
ed he  simply  said  that  they  were  too  long. 
The  height  of  the  roof  differed  in  different 
parts  of  the  mine  and  in  different  parts  of 
this  room.  Plaintiff  was  the  one  who  was  to 
secure  himself  by  putting  up  these  props,  and 
he  could  adjust  them  in  bis  own  way.  Be 
certainly  could  not  complain  that  the  props 
were  not  fitted  in  length  vwithout  letting  de- 
fendant know  what  lengths  were  required. 
It  would  not  create  a  liability  that  the  props 
were  not  of  the  precise  length  required  for  the 
height  of  the  room  or  the  particular  place  in 
the  room  where  plaintiff  desired  to  set  them, 
unless  the  defendant  should  fall  to  have  them 
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made  of  the  proper  lengtb  when  notified. 
The  statute  required  defendant  to  keep  a  B\xp- 
ply  of  timber  constantly  on  hand  of  sufficient 
length  and  dimensions  to  be  used  as  props  and 
cap  pieces,  and  to  deliver  the  same  to  the 
plaintiff  as  required.  He  made  no  require- 
ment as  to  length,  and  the  props  were  fur- 
nished, so  that  his  case  must  rest  solely  on 
the  claim  that  there  was  unreasonable  delay 
in  sawing  them  off  to  meet  his  requirement, 
as  made  known  to  the  straw  boss.  If  there 
liad  been  any  delay  In  furnishing  props  be- 
fore that  time,  no  harm  had  resulted  from  It 
to  any  one,  and,  if  there  was  any  fault,  it 
was  in  the  delay  in  sawing  them  off  after  they 
were  furnished,  so  that  they  could  be  put  up. 

The  second  and  third  of  said  instructions 
submitted  to  the  jury  the  question  whether 
the  defendant  willfully  neglected  or  failed  to 
furnish  props,  and  upon  that  hypothesis  the 
second  omitted  any  requirement  of  care  on  the 
part  of  the  plaintiff,  while  the  third  expressly 
stated  that  the  defendant  would  be  liable  al- 
though the  plaintiff  might  have  been  negli- 
gent, and  his  neglect  might  have  contributed 
to  his  injury.  There  was  no  evidence  which 
would  Justify  an  instruction  on  the  theory 
of  a  willful  violation  of 'the  statute.  Plain- 
tiff was  to  put  up  the  props  where  he  pleased 
and  ae  he  pleased,  and  after  his  request  to 
the  foreman  to  send  some  one  to  saw  them 
the  length  to  suit  him  It  was  only  a  short 
time  until  the  accident.  Defendant  had  a 
boy  employed  to  do  that  work  about  the  mine. 
It  does  not  appear  where  he  was  at  the  time, 
but  there  was  nothing  in  the  circumstances 
to  indicate  a  wiUfnl  and  deliberate  intention 
to  disregard  the  statute,  or  from  which  such 
an  Inference  could  be  drawn.  That  feature 
of  the  instructions  Is  not  based  on  any  evi- 
dence in  the  case.  We  regard  these  Instruc- 
tions as  erroneous,  and  prejudicial  to  defend- 
ant. 

The  Judgments  of  the  appellate  and  circuit 
courts  are  reversed,  and  the  cause  is  remand- 
ed to  the  circuit  court  Reversed  and  re- 
manded. 


an  ni.  ss?) 

WALL  et  ftl.  V.  STAPLETON. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

MoBTOAOBS  —  Consideration  between  Husband 

AMD  Wife— Mental  Capacitt— Trial — 

Evidence— Appeal— Review. 

1.  A  husband  and  wife  holding  a  bond  for 
a  deed,  and  desiring  to  separate,  he  executed 
to  her  an  assignment  of  all  his  interest,  and  a 
deed  was  made  to  her.  They  jointly  executed  a 
mortgage  to  secure  payment.  She  and  her  hus- 
band Jointly  executed  their  notes  end  a  mort- 
gage to  complainant's  assignor,  as  a  consider^ 
ation  for  the  husband's  contemporaneous  re- 
lease to  her  of  all  his  interest  in  the  lands  and 
personal  property  which  they  held,  and  a  re- 
lease of  the  right  to  administer  on  her  estate. 
Held,  that  the  hnsband's  releases  were  a  con- 
sideration snfflcient  to  support  her  execution 
of  the  latter  notes  and  mortgage. 

2.  A  number  of  credible  witnesses  testified 
that  the  maker  of  notes  and  a  mort^ace.  on  the 
day  they  were  executed,  was  apparently  men- 


tally capable  of  transactint;  business.  They 
were  present,  and  assisted  >n  the  transaction. 
There  was  evidence  that  said  maker  became 
greatly  excited  when  the  subject  of  her  do- 
mestic troubles  with  her  husband  was  broach- 
ed, and  some  testimony  that  she  was  non  com- 
pos. Other  evidence  was  that  her  health  was 
not  good.  Beld  to  support  a  finding  that  she 
was  compos  mentis. 

3.  It  was  not  error  for  the  chancellor  to  re- 
quire the  production  by  a  patty  of  merely  cumu- 
lative evidence  in  open  court  after  the  coming 
in  of  a  master's  report,  the  adverse  party  not 
having  been  deprived  of  the  right  to  rebut  it, 
and  the  decree  entered  being  the  same  as  the 
master  recommended. 

4.  A  decree  by  a  chancellor  who  heard  evi- 
dence in  open  court  must  be  clearly  and  pal- 
pably erroneous  to  be  reversed. 

Error  to  appellate  court,  Third  district 
BlU  by  Mattie  E.  Stapleton  against  Alice 
Wall  and  others.  A  decree  for  complainant 
was  affirmed  by  the  appellate  court  (72  111, 
App.  614),  and  defendants  brought  error.  Af- 
firmed. 

Pelrce  &  Feiice,  for  plaintiffs  hi  error.  Wil- 
liams &  Capen,  for  defendant  in  error. 

PHILLIPS,  J.  This  was  a  bill  In  chancery 
filed  by  Mattie  B.  Stapleton  against  Alice 
Wall  and  others  to  foreclose  a  mortgage  on 
certain  lands  In  McLean  county.  111.  The 
mortgage  was  dated  February  20,  1885,  and 
was  given  to  John  0'C!onnor  to  secure  three 
notes,  one  for  $2,(X)0,  and  two  for  $100  each, 
the  mortgage  and  notes  being  signed  by  Alice 
Wall  and  Michael  Wall,  her  husband.  Subse- 
quently, the  notes,  by  assignment,  came  to 
the  ownership  of  complainant  herein.  An 
answer  was  filed,  denying  that  Alice  Wall 
executed  the  notes  and  mortgage,  or  that  she 
owed  O'Connor  any  sum  of  money  whatever, 
or  that  there  was  any  consideration  for  the 
mortgage  and  notes,  and  also  alleging  that, 
at  the  time  the  notes  and  mortgage  in  ques- 
tion were  executed,  Alice  Wall  was  non  com- 
pos mentis.  By  agreement,  the  cause  was 
referred  to  a  special  master  to  take  testi- 
mony, and  report  his  conclusions  thereon  of 
law  and  fact  and  also  to  make  a  computation 
of  the  amount  due  on  the  notes  and  mort- 
gage. The  master  reported,  finding  that  Alice 
Wall,  on  February  20,  1895  (the  date  of  the 
execution  of  said  papers),  was  competent  to 
contract  and  that  the  consideration  for  the 
execution  of  the  said  notes  and  mortgage  was 
a  release  by  Michael  Wall,  her  husband,  to 
Alice  Wall,  of  his  entire  hiterest  In  her  prop- 
erty, and  finding  that  the  amount  due  on  the 
notes  and  mortgage  was  $2,796.65.  The  mas- 
ter recommended  the  rendition  of  a  decree  for 
that  amount.  To  this  report  exceptions  were 
filed  by  plaintiffs  in  error,  and,  on  hearing 
of  the  exceptions,  the  defendant  In  error  was 
allowed  to  file  an  amended  and  supplemental 
bill,  to  which  a  demurrer  was  interposed; 
which  being  overruled,  answers  were  filed  by 
all  the  defendants.  The  trial  court,  upon  the 
hearing  of  the  evidence  and  argument  on  the 
exceptions,  on  his  own  motion  and  for  his  own 
Information,  and  to  better  arrive  at  an  equl- 
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table  adjnstment  of  the  matters  in  contro- 
versy,  called  witnesses  In  open  court,  and 
heard  their  testimony.  To  this  plaintiffs  in 
error  objected,  and  tooli  exception.  After  sucb 
hearing,  the  circuit  court  overruled  the  ex- 
ceptions to  the  master's  report,  and  entered 
an  order  confirming  it,  and  granting  a  decree 
in  favor  of  the  complainant  in  the  original  bill 
for  the  sum  found  by  the  master  to  be  due. 

It  appears  from  the  record  In  this  case  that 
plaintiff  in  error  Alice  Wall  had  contracted 
to  purchase  a  farm  in  McLean  county  in 
1891,  and  a  bond  for  deed  had  been  executed 
running'  to  her  husband,  Michael  Wall,  and 
herself.  Domestic  difficulties  had  arisen  to 
such  an  extent  that  the  husband  and  wife 
had  separated,  and  he  desired  to  return  to 
New  York  state  to  live,  leaving  her  and  his 
children  on  the  farm.  The  weight  of  the  testi- 
mony Bho^^  s  she  had  taken  advice  of  counsel 
as  to  the  best  means  and  method  of  protect- 
ing her  Interest,  and  of  securing  to  herself 
the  land  for  which  she  held  bond  for  deed, 
and  on  which  considerable  money  had  been 
paid.  The  evidence  further  shows  that,  as  a 
result  of  negotiations  and  conferences,  the 
parties  interested  met  at  the  office  of  a  firm  of 
solidtors  in  Bloomington  on  the  day  of  the 
execution  of  these  papers.  At  that  time  all 
Interest  in  the  bond  for  a  deed  was  assigned 
to  plaintiff  in  error  Alice  Wall,  and  a  deed 
was  executed  and  delivered  to  her  for  the 
land.  To  make  payment  of  the  amount  due 
the  owner,  a  first  mortgage  of  $7,000  was 
given  to  Parker  Bros.,  which  mortgage  was 
also  signed  by  the  husband.  In  addition  to 
this,  the  husband  and  wife  Joined  In  a  chattel 
mortgage  to  Parker  Bros,  covering  all  their 
personal  property.  At  the  same  time  and 
place  the  notes  and  mortgage  In  question 
were  executed,  there  were  also  executed  two 
releases  from  the  husband,  Michael  Wall,  to 
plaintiff  in  error  Alice  Wall,  conveying  and 
releasing  to  her  all  his  right,  title,  and  in- 
terest in  the  lands  and  personal  property,  and 
also  his  right  to  administer  upon  her  estate 
or  any  Interest  therein  after  her  death.  These 
were  both  Intended  to  be  signed  by  Michael 
Wall,  but,  by  inadvertence,  one  of  them  was 
signed  on  the  back  of  the  instrument,  Instead 
of  on  the  body  of  the  page.  This  one,  Irregu- 
lar in  form,  was  given  to  the  plaintiff  in  error 
Alice  Wall;  but  afterwards,  when  the  mis- 
take was  discovered,  the  attorney  having  the 
possession  of  the  one  properly  signed  offered 
to  turn  It  over  to  her,  and  It  was  brought  Into 
court  In  this  proceeding,  and  tendered  to  her. 
Before  the  commencement  of  these  foreclosure 
proceedings,  she  had  paid  one  of  the  |100 
notes. 

Under  the  above  evidence,  there  was  a 
sufficient  consideration  for  the  execution  of 
the  notes  and  mortgage.  It  was  an  agree- 
ment entered  into  between  the  parties,  and 
we  think,  as  the  evidence  shows,  fully  ex- 
plained to,  if  not  clearly  understood  by,  plain- 
tiff In  error  Alice  Wall.  She  had  able  coun- 
sel, and  acted  under  their  advice.    No  Imposi- 


tion was  practiced  upon  her,  and  she  was  ap- 
parently in  no  manner  dissatisfied  with  the 
adjustment  of  these  affairs  until  this  proceed- 
ing was  brought 

On  the  question  as  to  whether  or  not  plain- 
tiff in  error  Alice  Wall  was,  at  the  time  of 
the  execution  of  these  notes  and  mortgage, 
mentally  capable  of  transacting  ordinary  brtai- 
ness,  there  Is  but  little  evidence  to  show  the 
contrary.  A  number  of  witnesses  of  respecta- 
bility, and  apparently  worthy  of  credit,  who 
were  present  on  the  day  this  transaction  was 
closed  and  the  papers  signed,  and  who  OBfSst- 
ed  In  the  transaction,  have  testified  to  her 
sanity,  and  that  nothing  to  the  contrary  sug- 
gested Itself  at  that  time.  There  is  evidence 
showing  that  when  the  subject  of  her  do- 
mestic matters  was  suggested,  and  she  was 
permitted  to  talk  about  her  troubles  with  her 
husband,  she  became  greatly  excited,  and  dis- 
played considerable  degree  of  temper.  Other 
evidence  goes  to  the  effect  that  her  health  at 
that  time  was  not  good,  and  some  witnesses 
express  the  opinion  that  she  was  not  mentally 
capable  of  transacting  business.  The  weight 
of  the  testimony,  however,  is  that  she  was. 

It  is  insisted  It  was  error  for  the  chancellor 
to  hear  additional  evidence  in  open  court  after 
the  coming  In  of  the  master's  report.  It  has 
been  frequently  held  that,  where  a  case  is 
referred  to  a  master  to  take  testimony  and 
state  his  conclusions.  It  then  becomes  neces- 
sary that  all  the  evidence  shall  be  heard  he- 
fore  the  master,  as  he  could  not  state  his 
conclusions  on  only  a  part  of  the  evidence. 
Where  a  reference  Is  made  to  a  master  to  hear 
evidence  and  state  conclusions,  and  In  the 
Judgment  of  the  chancellor  it  is  necessary  that 
further  evidence  be  considered.  It  is  the  prop- 
er practice  to  again  refer  the  cause  to  the 
master,  with  directions  to  take  further  testi- 
mony on  the  particular  points  on  which  the 
chancellor  desires  to  have  further  evidence. 
The  chancellor  in  this  case  required  the  de- 
fendant in  error  to  introduce  certain  testi- 
mony as  additional  evidence  in  open  court, 
after  the  coming  In  of  the  master's  report 
This  evidence  was  merely  of  a  cumulative 
character,  and  did  not  hi  any  manner  change 
the  conclusion  reachied  as  the  result  of  the 
master's  report,  for  the  decree  entered  by 
the  chancellor  was  the  sam^  as  that  recom- 
mended by  the  master  before  the  coming  in 
of  this  evidence.  When  the  court  required  the 
defendant  In  error  to  Introduce  this  testi- 
mony, he  did  not  deprive  the  plaintiffs  in 
error  of  any  right  to  introduce  evidence  to 
rebut  it;  and  the  evidence  thus  introduced, 
being  merely  cumulative,  is  not  cause  for  a 
reversal,  inasmuch  as  the  decree  was  clearly 
right  on  the  evidence  before  the  master,  aside 
from  this  additional  cumulative  evidence. 

Defendant  in  error  acquired  these  notes  and 
mortgage  in  good  faith,  by  indorsement,  and, 
so  far  as  the  record  shows,  paid  full  value  for 
them  in  the  purchase.  We  have  found  that 
plaintiff  in  error  Alice  Wall  executed  them  for 
a  valuable  consideration,  and  at  a  time  when 
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she  wu  folly  Informed  and  capable  of  trans- 
acting the  business  in  wblcb  she  was  con- 
cerned. The  chancellor  beard  at  least  part  of 
tbe^  evidence  In  open  court,  and  in  such  case 
It  must  appear  that  there  Is  clear  and  palpa- 
ble error  before  this  court  will  reverse.  Ooari 
V.  Olsen,  91  111.  273;  Johnson  ▼.  Johnson,  125 
m.  510,  16  N.  B.  881;  RacUey  v.  Rackley, 
151  ni.  332,  87  N.  B.  1014;  EUis  v.  Ward, 
137  111.  609,  25  N.  B.  530.  O^e  appellate 
court  for  the  Third  district,  on  appeal,  has 
affirmed  the  decree  of  tbe  drcolt  court  A 
careful  examination  of  the  entire  case  fur- 
nishes us  no  reason  to  disturb  that  Judgment 
The  judgment  of  the  appellate  court  for  the 
Third  district  is  affirmed. '  Judgment  affinned. 


an  lU.  83ti 

PBOPLB  ez  rel.  McCORNACK,  County 
Treasurer,  v.  McWPTHY. 
■      (Supreme  Conrt  of  XlUnois.    Dec.  21,  1888.) 

Md:IICIPAL  AS8E88KBNTS— SBWERS  —  AODlTIOSg  — 

AOGooKTiNO — Collection— CoDBOiL—DsLB- 
OATiox  OP  Authority — JnnoifBilT. 

1.  On  application  for  judgment  for  a  delin- 
quent installment  on  a  local  assessment,  judg- 
ment may  be  rendered  for  a  fractional  part  of 
the  installment,  to  meet  remaining  unpaid  ex- 
penses, where  the  work  has  been  completed, 
and  the  last  payment  made  on  the  contract. 

2.  In  a  proceeding  for  judgment  on  a  local 
assessment,  if  the  conrt  renders  judgment  ac- 
cording to  the  justice  of  the  case,  it  is  not  er- 
ror because  not  based  on  the  exact  terms  of 
the  written  objections  filed  therein. 

3.  While  a  city  having  authority  to  let  a  con- 
tract for  local  improvements,  to  inspect,  accept, 
and  pay  for  the  work,  and  to  audit  accounts, 
is  not  bound  to  show  that  the  prices  paid  are 
reasonable,  or  to  prove  the  account,  except  to 
show  that  it  was  paid  for  tbe  improvement,  yet 
an  owner  whose  property  is  assessed  may  show 

'  that  the  charges  are  for  work  not  embraced 
in  Uie  ordinance,  and  are,  hence,  not  payable 
out  of  the  assessment  fund. 

4.  Where  an  ordinance  for  the  constrnctioa 
of  sewers  in  certain  streets  specifies  a  number 
of  catch-basins,  and  provides  for  their  loca- 
tion, it  is  improper  for  the  city  to  put  in  a 
greater  number  of  catch-basins,  or  construct 
sewers  in  streets  not  designated;  and  hence 
tlie  assessment  fund  is  not  liable  for  the  ad- 
ditional work. 

5.  Where  an  ordinance  provided  for  the  con- 
struction of  sewers  in  a  district,  to  be  paid  for 
by  special  assessments,  including  on  amount 
for  another  district,  such  amount  cannot  be 
idlowed  as  a  credit  in  a  subsequent  assessment 
in  sucli  latter  district,  when  it  is  not  shown 
that  it  was  or  could  l>e  collected. 

6.  In  the  construction  of  a  sewer,  It  was 
necessary  to  substitute  an  iron  pipe  for  brick- 
work under  a  railroad  track,  to  enlarge  it  near 
its  outlet,  to  protect  its  outlet  by  a  stone  abut- 
ment, and  to  erect  a  door  in  the  outlet  to  pre- 
vent the  backing  of  water  into  the  sewer. 
Bdd  that,  such  changes  being  necessary  parts 
of  the  sewer,  and  fairly  included  within  the 
ordinance  providing  for  its  construction,  the 
assessment  fund  was  chargeable  therewith.   . 

7.  A  sewer,  as  provided  for  in  an  ordinance, 
ended  at  the  bank  of  a  river.  After  it  was 
finished,  the  city  put  in  an  iron  pipe  to  the  mid- 
dle of  the  river,  and  flush  tanks  at  its  dead 
ends.  EM,  that  such  additions,  being  outside 
the  ordinance,  could  not  be  charged  against  the 
assessment  fund,  though  they  were  beneficial  to 
the  better  working  of  the  system. 

8.  A  city  council,  proceeding  under  on-  ordi- 


nance for  the  constmctlon  of  a  sewer,  cannot 
delegate  its  authority  hy  resolution  by  vesting 
discretionary  power  as  to  such  construction  in 
a  committee  and  tiie  dty  engineer. 

Appeal  from  Kane  county  conrt;  M.  O. 
Southworth,  Judge. 

Application  by  tbe  people,  on  relation  of 
Robert  J.  McComack,  county  treasurer,  and 
ex  officio  county  collector,  against  Caroline 
McWethy,  for  judgment  and  order  of  sale 
on  a  delinquent  tax  and  special  assessment 
list  There  was  a  judgment  for  a  fractional 
part  of  the  installment,  and  plaintiff  appeals. 
Affirmed. 

Frank  W.  Joslyn,  State's  Atty.,  and  Wil- 
liam J.  Tyers,  City  Atty.  (Alscbnler  &  Murphy, 
of  counsel),  for  appellant  N.  J.  Aldrich  and 
Theodore  Worcester,  for  appellee. 

CARTWRIGHT,  J.  This  case  was  here 
on  a  former  appeal,  when  the  judgment  of 
the  county  court  of  Kane  county  was  re- 
versed, and  the  cause  was  remanded  to  that 
court  for  a  trial  of  the  question  whether 
enough  had  been  collected  on  the  special  as- 
sessment to  pay  for  the  improvement  for 
which  It  was  levied.  People  v.  McWethy, 
166  IIL  222,  46  N.  B.  187.  There  has  been 
another  trial,  at  which  the  court  found  that 
almost  the  entire  cost  of  the  Improvement 
had  been  paid  by  moneys  collected  from  tbe 
first  three  installments  of  the  assessment, 
and  that  a  comparatively  small  amount  of 
the  fourth  installment  was  necessary  to  com- 
plete the  payment,  and  thereupon  gave  judg- 
ment for  one-flfth  of  the  fourth  installment 
to  meet  the  remaining  unpaid  expense. 

It  Is  first  claimed  that,  even  if  the  conclu- 
sion of  the  court  was  right  as  to  the  merits. 
It  was  error  to  order  only  a  fraction  of  the 
assessment  collected,  but  that  if  any  amount 
was  necessary,  however  trifling  as  compared 
with  the  whole  Installment  there  should  be 
judgment  for  the  entire  amount  Upon  an 
application  for  judgment  and  an  order  of 
sale  of  lands,  the  law  requires  the  court 
where  objections  are  filed,  to  bear  and  de- 
termine the  matter  In  a  summary  manner, 
without  pleadings,  and  to  pronounce  judg- 
ment as  the  right  of  the  case  may  be.  Tbe 
relation  out  of  which  the  right  arises  in 
such  a  case  as  this  is  that  the  property  hold- 
ers contributed,  under  the  assessment,  a 
fund  which  must  be  limited  to  the  actual 
cost  of  the  improvement,  and,  after  such  cost 
has  been  paid,  if  any  surplus  shall  remain, 
it  must  be  returned  to  them.  It  is  necessary 
to  the  making  of  local  improvements  that 
the  assessments  should  be  collected  so  as  to 
make  payments  to  the  contractors  as  the 
work  goes  on,  and,  consequently,  that  tbe 
assessment  should  be  made  and  confirmed 
before  the  work  is  actually  done  and  the 
cost  definitely  ascertained.  The  assessment 
must  therefore,  be  made  upon  an  estimate 
of  what  the  cost  will  be;  and,  in  the  nature 
of  things,  this  estimate  cannot  be  entirely 
accurate,  but  will  differ  from  the  actual  cost 
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In  order  to  prevent  error  as  far  as  possible, 
the  law  requires  that  the  ordinance  shall 
specify  the  nature,  character,  locality,  and 
description  of  the  Improvement;  and,  even 
with  that  safeguard,  an  estimate  Is  likely  to 
be  incorrect,  as  It  proved  in  this  case.  This 
assessment  was  divided  into  five  install- 
ments, and  It  became  so  manifest  that  the 
fifth  installment  was  not  required,  that  the 
city  abated  It  of  its  own  motion.  The  fact 
that  the  estimate,  and  the  assessment  based 
upon  It,  are  too  large,  will  not  defeat  the 
assessment;  nor  Is  that  fact  available  as  an 
objection  to  Its  collection,  so  long  as  the 
actual  cost  remains  uncertain  or  problemat- 
ical, even  in  the  least  degree.  A  property 
owner  has  no  right  to  call  upon  the  city  for 
an  accounting  ui>on  every  application  for 
judgment  for  a  delinquent  installment,  even 
If  the  uncertainty  Is  very  slight,  or  relates 
only  to  a  very  small  amount  Although  a 
contract  has  been  let  for  a  fixed  price,  If 
the  work  Is  not  completed  there  may  be  ac- 
cidents or  contingencies  which  will  increase 
the  cost;  and  the  city  cannot  be  required  to 
account  upon  a  basis  of  the  probable  price  of 
labor  and  materials,  or  other  problematical 
or  uncertain  conditions.  Connecticut  Mut. 
Life  Ins.  Co.  v.  People,  172  111.  31,  49  N.  E. 
989.  The  property  owner,  however,  has  a 
right  that  the  city  shall  keep  an  account 
showing  what  moneys  have  been  expended 
for  the  improvement,  within  the  power  con- 
ferred upon  It  by  law  for  the  making  of  the 
improvement  for  which  he  has  been  assess- 
ed. The  city  Is  the  Instrumentality  author- 
ized by  the  law  to  collect  and  receive  the 
money  from  the  property  owners,  and  to  dis- 
burse It  for  the  purpose  specified  In  the 
ordinance,  and  for  that  only.  It  occupies 
such  relation  towards  those  who  contribute 
to  the  improvement  that  it  is  bound  to  keep 
an  account  which  will  intelligibly  show  the 
actual  cost  of  the  Improvement  When  the 
cost  has  been  finally  and  conclusively  de- 
termined, so  that  there  Is  no  possibility  of 
a  larger  amo'imt  being  required,  there  can  be 
no  reason  In  natural  Justice,  and  we  do  not 
discover  any  in  the  law,  which  should  pre- 
vent the  court  from  staying  the  further  col- 
lection by  refusing  a  judgment  for  any  more 
than  Is  necessary.  The  payment  of  assess- 
ments Is  frequently  burdensome,  and  some- 
times results  In  the  loss  of  the  property  as- 
sessed. An  enforced  collection  of  more  than 
may  be  necessary  arises  out  of  the  nature  of 
things,  and  the  necessity  of  raising  money 
by  an  estimate  made  in  advance;  but  the 
taking  of  money  that  It  is  definitely  known 
is  not  required,  the  payment  of  which  may 
seriously  embarrass  the  property  owner,  only 
to  be  returned  to  him  in  the  future,  would 
seem  to  be  a  causeless  wrong  and  injustice. 
Not  only  would  the  property  owner  be  de- 
prived of  his  money  without  cause,  but  It  Is 
not  always  easy  to  obtain  a  return  of  It; 
and  It  is  the  common  observation  and  ex- 
perience in  matters  of  this  kind  that,  like 


the  fabled  cave,  the  tracks  are  all  going  In, 
and  none  coming  out.  When  the  work  is 
finally  completed  and  paid  for,  the  party  as- 
sessed Is  entitled  to  an  accounting  for  the 
purpose  of  a  rebate  or  return  of  any  ex(*as 
of  payment  and  we  see  no  good  reason  why 
he  cannot  demand  a  settlement  of  that  ques- 
tion when  judgment  against  his  land  is  asked 
for.  The  written  objections  were  that 
enough  money  had  already  been  collected 
without  a  portion  of  the  fourth  installment 
but  we  think  that  In  a  proceeding  of  this 
kind,  If  the  court  renders  a  judgment  ac- 
cording to  the  right  and  justice  of  the  case, 
it  cannot  be  said  to  be  erroneous  because 
not  based  upon  the  exact  terms  of  the  writ- 
ten objections  as  filed. 

In  this  case  the  ordinance  providing  for  the 
Improvement  was  passed  by  the  city  council 
of  the  city  of  Aurora  July  7,  1890.  The  con- 
tract for  the  making  of  the  Improvement  was 
let  to  the  Rockford  Construction  Company, 
and  Its  contract  was  completed  and  the  work 
accepted  in  December,  1892.  The  books  of 
the  city  show,  under  date  of  August  19, 
1895,  the  payment  of  the  last  outstanding 
voucher  issued  under  that  contract  amount- 
tog  to  $3,114.50.  The  entire  work  for  which 
the  ordinance  provided  had  been  completed 
for  several  years,  and  the  last  payment  made 
long  before  the  hearing  in  this  case.  It  was, 
therefore,  a  proper  case  In  which  to  call  upon 
the  city  for  a  statement  of  the  amount 'ex- 
pended for  the  improvement.  Three  methods 
were  employed  at  the  heartog  to  show  the 
amount  of  moneys  received  by  the  city  from 
the  first  three  installments:  First  the  war- 
rant; next  a  lot  of  small  auxiliary  cash  books; 
and,  third,  a  large  cash  book,  containing  an 
account  of  all  moneys  collected.  The  amounts 
as  shown  by  these  methods  differed,  but  it 
was  finally  shown  that  the  large  cash  book 
was  correct  and  that  the  total  amount  col- 
lected on  those  Installments  was  $59,726.83. 
The  city  exhibited  an  order  book  showing 
warrants  Issued  against  this  assessment 
amounting  to  $68,535.95,  and  had  allowed 
$136.59  for  interest  on  the  rebate  of  the  fifth 
Installment;  maktog,  as  it  claimed,  the  total 
cost  $68,672.54.  It  is  insisted  that  this  state- 
ment cannot  be  questioned,  and  to  some  re- 
spects that  Is  true.  Counsel  are  correct  to 
their  claim  that  the  city  Is  not  bound  to  prove 
that  the  prices  paid  were  reasonable,  or  to 
prove  the  account,  except  to  show  that  It 
paid  the  amount  In  the  maktog  of  the  im- 
provement It  has  power,  by  law,  to  let  the 
contract,  to  direct  and  inspect  the  work,  to 
audit  the  accounts,  and  to  accept  and  pay 
for  the  work  when  complete.  These  matters 
ace  withto  its  exclusive  jurisdiction,  and,  to 
the  absence  of  fraud,  the  property  owner  can- 
not to  any  form  of  proceedtog,  call  upon 
the  city  to  justify  its  action.  The  city,  and 
not  the  individual  property  owner.  Is  the 
judge  whether  the  contract  is  complied  with; 
and,  unless  there  Is  a  fraudulent  abuse  of 
the  power,  the  property  owner  la  concluded, 
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and  In  case  of  fraud  a  bin  in  equity  is  the 
proper  remedy.  Rlcketts  t.  Village  of  Hyde 
Park,  85  Dl.  110;  Haley  y.  City  of  Alton, 
152  lU.  113,  38  N.  m.  750;  Fisher  v.  People, 

157  lU.  85,  41  N.  E.  416;  People  v.  Green, 

158  in.  594,  42  N.  E.  163. 

The  appellee,  boweyer,  had  a  right  to  show, 
aa  against  the  prima  facie  ease  made  by  the 
treasurer,  that  a  part  of  these  charges  were 
for  work  not  embraced  within  the  ordinance, 
and  not  payable  out  of  the  assessment  fund, 
but  expended  elsewhere.  As  to  some  of  the 
Items,  we  think  she  was  successful  In  mak- 
ing such  proof.  The  total  amount  paid  to  the 
Rockford  Construction  Company  for  the  com- 
pletion of  the  improvement,  as  accepted  by 
the  city,  and  including  all  extra  work  done, 
and  interest,  was  $57,667.90.  Included  ift  the 
amounts  so  paid  were  the  following  sums: 
A  sewer  249  feet  In  length  in  Cross  street, 
costing  $112;  a  sewer  786  feet  long  in  Mid- 
dle avenue,  amounting  to  $276.74;  and  23 
catch-basins,  Costing  $828,— none  of  which 
were  included  In  the  ordinance.  It  Is  con- 
tended that  these  additions  to  the  Improve^ 
ment  were  within  the  power  of  the  city,  and 
properly  chargeable  to  the  assessment  fund, 
because  they  were  desirable  and  beneficial  as 
additions  thereto.  It  is  true  that  the  descrip- 
tion of  the  Improvement  In  an' ordinance  must 
be  in  somewhat  general  terms,  and  that  it 
cannot  descend  to  details.  Those  things 
which  are  fairly  Implied  and  necessarily  in- 
cluded within  the  general  terms  used  will  be 
regarded  as  within  the  description.  Delama- 
ter  V.  City  of  Chicago,  158  111.  575,  42  N.  K. 
444;  Gage  v.  City  of  Chicago,  162  lU.  313, 
44  N.  B.  729.  This  applies  to  smaU  matters 
which  may  be  regarded  as  a  necessary  part 
of  the  improvement,  because  without  them  it 
could  pot  be  made.  Some  things  of  that 
character,  we  think,  were  Included,  as  will 
be  hereafter  seen;  but  in  the  case  of  the 
catch-basins  the  ordinance  pafticularly  speci- 
fied the  number  to  be  included  In  the  im- 
provement as  152,  and  gave  In  general  terms 
the  location  of  them.  Instead  of  following 
the  ordinance,  the  city  put  in  175.  If  sewers 
were  to  be  put  in  Middle  avenue  or  Cross 
street,  they  should  Iiave  been  provided  for  in 
the  ordinance,  and  estimated  by  the  commis- 
sioners. Neither  of  these  changes  comes  with- 
in the  rule  as  to  small  matters  necessarily 
Implied  from  the  general  terms  employed. 
The  ordinance  is  the  chart  of  the  city,  and 
it  must  keep  within  its  requirements,  and 
not  make  another  or  different  improvement, 
even  If  it  could  be  shown  to  be  more  benefi- 
cial than  the  one  provided  for.  These  items 
must  be  deducted  from  the  amount  paid  tb;i 
construction  company,  leaving  the  correct 
amount  $56,451.16. 

There  is  a  further  claim  that  this  district 
should  be  credited  with  $900,  on  the  ground 
that  on  January  6,  1806,  the  city  council 
passed  an  ordinance  for  the  construction  of 
sewers  In  another  district,  to  be  paid  for  by 
special  assessment.  Including  $000  to  be  peld 
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to  this  sewer  district  for  the  use  of  Its  main 
sewer  in  Garfield  avenne  and  Holbrook  street 
from  diestnut  street  to  Fox  river.  The  rec- 
ord does  not  show  that  such  assessment  was 
ever  spread  or  confirmed  or  collected,  or  that 
the  sewers  therein  provided  for  were  ever 
built,  but  shows  that  the  $900  was  never  re- 
ceived or  collected  by  the  city.  The  ele- 
ments are  lacking  to  even  show  that  it  could 
be  collected,  and  that  item  cannot  be  allowed. 
If  the  amount  can  be  collected,  there  is  a 
remedy  to  require  the  city  to  make  the  col- 
lection for  the  benefit  of  the  district 

Some  minor  changes  were  found  necessary 
in  the  execution  of  the  work,  such  as  the  sub- 
stitution of  an  iron  pipe  for  brickwork  under 
a  railroad  track,  where  the  brickwork  would 
be  shortly  destroyed,  and  a  slight  enlarge- 
ment of  the  main  sewer  near  Fox  river,  where 
it  was  found  taisufflcient  to  discharge  the 
sewage.  These  changes  were  within  the  gen- 
eral scope  of  the  original  plan,  and  were  nec- 
essary to  render  it  at  all  effective.  They  do 
not  belong  to  the  same  class  as  the  construc- 
tion of  things  not  provided  for  in  the  ordi- 
nance, and  there  were  other  minor  changes 
which  reduced  the  cost  of  the  work  more  than 
enough  to  offset  the  expense.  So,  also,  after 
the  work  was  done,  the  mouth  of  the  sewer, 
which  discharged  at  Fox  river,  had  to  be  pro- 
tected by  a  stone  abutment  to  save  the  sewer. 
An  iron  door,  opening  outward  to  permit  the 
escape  of  sewage  but  closing  In  case  of  a 
flood  in  the  river  which  would  back  watfer 
into  the  sewer  and  force  sewer  gas  back,  was 
found  essential.  These  things  were  necessary 
parts  of  the  sewer,  as  described  in  the  ordi- 
nance, and  fairly  Included  within  Its  general 
terms.  No  deduction  can  be  made  on  account 
of  them. 

The  sewer,  as  provided  for  by  the  ordinance, 
ended  at  the  bank  of  Fox  river;  and,  after  it 
was  finished,  the  city,  apparently  for  general 
purposes  of  sanitation,  put  in  an  iron  pipe  to 
the  middle  of  Fox  river.  So,  also,  the  city 
in  the  subsequent  years  of  1893,  1894,  and 
1895  put  in  flush  tanks  at  the  dead  ends  of 
the  sewer,  and  other  catch-basins,  costing  $4,- 
139.85.  These  expenses  are  not  chargeable 
to  the  assessment  fund.  It  Is  contended  that 
the  flush  tanks  are  within  the  terms  of  the 
ordinance,  for  the  reason  that  it  referred  to 
plans  and  speciflcatlons  on  file  In  the  office 
of  the  city  clerk.  It  was  shown,  however, 
that  there  was  no  plan  or  specification  for 
this  Improvement  in  the  office  of  the  city  clerk 
Including  or  contemplating  flush  tanks  at  the 
dead  ends  of  the  sewers.  There  had  been  a 
plan  for  a  general  system  of  sewers  for  the 
whole  city,  differing  from  this,  which  did 
have  such  a  provision;  but  it  was  abandoned, 
and  was  not  the  plan  referred  to  In  the  ordi- 
nance. The  flush  tanks  were  outside  of  the 
ordinance,  both  In  fact,  and  as  it  was  under- 
stood. They  were  not  Included  within  the 
contract,  and  the  rmderstanding  was  that 
there  were  to  be  lamp  holes  at  those  places. 
Indeed,  it  was  offered  to  prove,  and  counsel 
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now  assert,  fbAt  these  subsequent  improTe- 
ments  were  made  at  the  Instance  of  mass 
meetings  of  dtizens.  They  were  made  under 
resolutions  of  the  city  council  passed  May  15, 
1893,  and  May  21,  1804,  which  vested  a  dis- 
cretion In  the  sewer  committee  and  city  en- 
gineer. This  was  a  delegation  of  authority 
and  discretion  which  would  have  rendered 
the  original  ordinance  void,  If  contained  in  It; 
and,  of  course,  it  does  not  strengthen  the  posi- 
tion that  the  resolutions  were  passed  subse- 
quent to  the  ordinance.  The  attempt  at  vest- 
ing discretionary  power  in  the  committee  and 
city  engineer  was  void. 

It  is  also  insisted  that  the  flush  tanks  and 
catch-basins  were  properly  constructed  and 
charged  to  the  assessment  fund  because  they 
were  necessary  and  beneficial  for  the  perfect 
working  of  the  system.  That  is  no  Justifica- 
tion. If  the  dty  contemplated  such  an  Im- 
provement, and  expected  to  compel  property 
owners  to  pay  for  It  by  a  special  assessment. 
It  should  have  been  described  in  the  ordi- 
nance. The  fact  that  flush  tanks  may  be  de- 
sirable does  not  justify  a  city  in  building  them, 
and  expending  the  money  of  property  owners 
therefor,  in  place  of  lamp  holes  which  are  pro- 
vided for  in  the  ordinance.  In  fact,  the  evi- 
dence shows  that  in  order  to  make  the  sys- 
tem complete,  and  to  make  it  work  satisfac- 
torily, a  different  kind  should  have  been  put 
in.  These  flush  tanks  have  to  be  operated  by 
going  around  and  turning  water  into  them, 
and  the  evidence  was  that  automatic  flush 
tanks  were  necessary.  If  that  sort  of  thing 
can  be  done  under  the  original  assessment,  it 
would  be  equally  proper  to  put  in  automatic 
ones  now,  and  the  lingering  existence  of  an 
assessment  would  go  on  indefinitely. 

In  addition  to  the  amotmt  paid  to  the  Rock- 
ford  Construction  Company  properly  charge- 
able to  the  assessment,  the  account  shows  ex- 
penses of  engineering  and  Inspection,  $3,378.- 
10;  clerk  hke,  1573.98;  and  expense  of  ad- 
vertising and  court  costs,  $130.90.  The  en- 
gineering and  inspection  account  evidently  in- 
cludes, to  some  extent,  at  least,  engineering 
and  Inspection  in  the  building  of  the  flush 
tanks  and  catch-basins,  and  goes  beyond  the 
construction  of  the  Improvement  This  will 
appear  from  the  dates.  But  no  objection  is 
made  on  that  account,  and  it  would  not  be 
easy  to  separate  legitimate  charges  from 
those  which  are  unlawful.  Allowing  these 
items,  they  make  a  total  of  $60,534.20,  about 
irhlch  there  is  no  doubt;  and  this  shows  a 
miall  balance,  at  least,  is  necessary  to  be  col- 
lected from  the  fourth  Installment  This  is 
all  that  can  be  ascertained  with  certainty 
from  the  statement  and  evidence,  and  an  ex- 
amination which  has  occupied  much  time. 
While  there  has  doubtless  been  an  honest  ef- 
fort and  Intent  to  conform  to  the  law,  it  is 
impossible  to  tell  exactly  what  the  proper  state 
of  this  account  is,  and  it  is  certain  that  it  will 
not  get  any  better  with  time.  The  evidence 
as  to  the  Interest  on  the  rebated  Installment 
does  not  show  dearly  whether  it  ought  to  be 


allowed  or  not  A  g^reef  many  of  the  Items  of 
the  account  do  not  show  what  they  are  for, 
and  perhaps  half  of  the  225  vouchers,  or 
thereabouts,  have  been  lost  not  by  the  fault 
of  any  one,  but  with  the  efTect  that  there  can 
never  be  an  absolutely  accurate  accounting, 
either  for  the  purpose  of  a  return  of  money 
to  the  parties  interested  or  for  this  purpose. 
The  amount  ordered  to  be  collected  by  the 
county  court  is  certainly  as  much  as  the  entire 
legitimate  charges  against  the  district,  tHUi 
aU  the  cost  and  expense  of  collection;  and,  in 
the  condition  of  the  evidence,  we  are  Indlned 
to  affirm  the  Judgment.  It  is  the  nearest  ap- 
proach to  Justice  that  the  evidence  will  admit 
of.  The  Judgment  wlfl  accordingly  be  adAnn- 
ed.    Judgment  affirmed. 


(177  111.  238) 

HARDING  V.  OliSOW, 
(Supreme  Court  of  lUinois.    Dec  21,  1888.) 
Kqditt— Kkmedi  at  Law— Cascbllatiom  o»  Cos- 
tract— TESDEK—CossTRrcTiox  OF  Contract— 
UNiHotJMBERED  Title— Elbctiow  to  Rescind — 
Becovert  of  Patments — Pabties. 

1.  Where,  in  a  suit  to  cancel  a  land  contract, 
defendant  answered  to  the  merits,  and  went  to 
trial  before  a  master.  It  was  too  late  to  object 
that  plaintiff  had  an  adequate  remedy  at  law, 
after  the  master's  report  was  filed}  the  relief 
asked  being  within  the  jurisdiction  of  a  court 
of  chancery. 

2.  Where  neither  the  title  nor  possession  of 
land  contracted  to  be  conveyed  had  been  trans- 
ferred to  the  purchaser,  he  is  not  required  to 
tender  a  deed  to  the  vendor,  nor  the  contract 
after  the  yendor's  breach,  on  filmg  a  hill  for 
its  cancellation. 

3.  A  land  contract  provided  that  an  unincnm- 
bered  title  shonld  be  conveyed  on  the  pu'- 
chaser's  final  payment  on  or  before  January  3, 
1896.  The  purchaser  notified  the  vendor  of  his 
readiness  to  pay  on  August  2,  1895,  and  re- 
quested a  deed;  but  the  property  being  incnm- 
bered,  the  purchaser  waited  until  October  Zlst 
and  then  demanded  performance  within  5  days, 
but,  the  vendor  failing  to  comply,  he  waited 
42  days  longer,  and  then  filed  a  bill  to  cancel 
the  contract.  Htld,  that  the  purchaser  was 
not  required  to  accept  an  incumbered  title,  but 
one  free  from  reasonable  doubt,  and  was  en- 
titled to  the  relief  asked. 

4.  Where  the  vendor  of  land  failed  to  tender 
the  purchaser  an  unincumbered  title,  as  con- 
tracted tor,  until  over  a  year  after  the  par* 
chaser  was  entitled  thereto,  and  until  after  a 
master's. report  had  been  filed  in  a  suit  by  the 
purchaser  to  cancel  the  contract,  be  cannot 
then  be  compelled  to  accept  performance. 

5.  The  filing  of  a  bill  by  the  purchaser  to  can- 
cel a  land  contract  for  the  vendor's  breach  is 
an  election  on  his  part  to  rescind  the  contract. 

6.  Where  the  purchaser  of  land  files  a  bill 
to  cancel  the  contract  for  the  vendor's  breach, 
the  vendor  may  relieve  himself  from  all  obliga- 
tions under  it  by  refunding  payments  made. 

7.  Where  a  contract  for  the  sale  of  land  pro- 
vided that  in  case  the  purchaser  should  not 
strictly  comply  with  its  terms,  the  vendor  might 
declare  It  forfeited,  and  retain  all  payments 
as  liquidated  damages,  the  purchaser,  on  the 
vendor's  failure  to  furnish  a  deed  as  provided, 
is  entitled  to  recover  all  payments  made,  with 
interest. 

8.  Where  a  vendor  of  land  failed  to  convey  an 
unincumbered  title  until  more  than  a  year  from 
the  date  specified  in  the  contract,  it  Is  not  error 
to  dismiss  his  cross  bill,  filed  in  a  suit  by  the 
purchaser  for  the  cancellation  of  the  contract. 
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asking  that  he  be  relleTed  from  Its  obligations 
on  tendering  specific  performance. 

9.  Parties,  other  than  the  vendor,  holding 
the  title  to  land  contracted  to  be  conveyed,  are 
not  necessary  parties  to  a  bill  by  the  purchaser 
to  cancel  the  contract  for  the  vendor  s  breach, 
and  to  recover  payments. 

Appeal  from  appellate  court.  First  district 
Bill  by  Andrew  Olson  against  George  F. 
Harding  for  the  cancellation  of  a  land  con- 
tract. From  a  Judgment  for  plaintiff,  which 
was  affirmed  by  the  appellate  court  (76  IlL 
App.  475),  defendant  appeals.     Affirmed. 

Wm.  J.  Amman,  for  appellant.  Jos.  J>. 
Hubbard,  for  appellee. 

BOGGS,  J.  TblB  Is  an  appeal  from  the 
Judgment  of  the  appellate  court  for  the  First 
district  affirming  a  decree  entered  in  the  cir- 
cuit court  of  Ciook  county  canceling  a  con- 
tract between  the  appellant  and  the  appellee, 
by  which  appellant  obligated  himself  to  con- 
vey certain  real  estate  In  Cook  county  to  ap- 
pellee, and  decreeing  appellant  should  pay 
to  appellee  the  amount  of  certain  payments 
made  by  appellee  on  the  contract,  and  Inter- 
est thereon  from  the  date  of  such  payment. 
The  contract  was  entered  Into  January  B, 
1890,  and  provided  for  the  payment  of  $125 
in  cash,  $75  In  60  days  thereafter,  and  full 
payment  on  or  before  January  3,  1806,  and 
entitled  appellee  to  title  in  fee  simple,  clear 
of  all  incumbrance,  upon  fuH  payment.  It 
appeared  that  appellee  had,  before  the  filing 
of  the  bill,  performed  the  obligations  of  the 
contract  upon  bis  part,  and  became  entitled, 
under  its  provisions,  to  receive  a  warranty 
deed  from  appellant,  conveying  to  him  the 
title  to  the  said  premises  In  fee  simple,  free 
and  clear  from  all  incumbrances. 

The  objection  that  appellee  had  an  ade- 
quate remedy  at  law  was  presented  to  the 
court  for  the  first  time  after  appellant  had 
answered  the  bill  upon  its  merits,  without 
making  such  objection  or  defense  in  the  an- 
swer or  otherwise,  and  after  both  parties 
had  produced  their  testimony  before  the 
master,  and  each  had  examined  his  own  wit- 
nesses and  cross-examined  the  witnesses  of 
his  adversary,  and  after  the  master's  report 
and  findings  upon  such  testimony  had  been 
made  up  and  filed  of  record  In  the  court 
The  objection  came  too  late.  The  relief  ask- 
ed was  not  so  far  foreign  to  equity  Jurisdic- 
tion as  that  It  could  not  be  given  In  chan- 
cery. The  appellant  had  submitted  his 
cause,  as  made  by  the  pleadings,  to  the  Ju- 
risdiction of  the  court  in  equity,  and  could 
not  be  permitted  to  Insist,  on  the  hearing 
of  the  report  of  the  master,  that  appellee 
should  be  remitted  to  another  forum  for  his 
remedy.  Clemmer  v.  Bank,  157  111.  206,  41 
N.  E.  728;  Kaufman  v.  Wiener,  169  HI.  506, 
48  N.  E.  479. 

The  rule  that  a  party  asking  the  cancella- 
tion of  a  contract  must  offer  to  put  the  other 
party  in  statu  quo  did  not  impose  upon  ap- 
pellee the  duty  of  executing  and  tendering  to 
appellant  a  deed  of  any  kind  to  the  prem- 


ises, or  tendering  a  return  of  the  contract 
prior  to  the  filing  of  his  biU*  Appellee  bad 
not  the  title  to,  or  the  possession  of,  the 
premises;  hence  there  was  no  occasion  that 
be  should  tender  reconveyance  to  appellant; 
nor  was  he  bound  to  surrender  his  contract, 
except  In  exchange  for  a  deed  of  convey- 
ance from  appellant 

The  complaint  that  appellant  was  only  al- 
lowed 5  days  after  appellee  complied  with 
the  contract  in  which  to  secure  conveyance 
of  absolute  unincumbered  title,  and  that  5 
days  was  not  a  reasonable  time  In  which  to 
enable  appellant  to  comply  with  his  obliga- 
tion, does  not  arise,  under  the  facts  of  the 
case.  It  appeared  that  appellee  had  the  op- 
tion to  make  final  payment  on  or  before 
January  3,  1806,  and  that  he  notified  the  ap- 
pellant on  the  2d  day  of  August  1895,  that 
he  was  ready  and  desired  to  pay  the  bal- 
ance due  on  the  purchase  price  of  the  prem- 
ises, and  requested  appellant  to  execute  a 
deed  of  conveyance  therefor,  and  that  the 
title  to  the  premlBes  did  not  then  rest  in  ap- 
pellant, and  was  not  free  and  clear  of  in- 
cumbrance. Appellee  waited  from  that  time 
to  October  2l8t  of  the  same  year,  a  period 
of  80  days,  to  allow  appellant  to  perfect  the 
title,  and  then  made  a  formal  tender  of  the 
amount  required  by  the  contract  to  be  paid, 
and  demanded  compliance  on  the  part  of  ap- 
pellant within  5  days.  Appellant  did  not 
comply,  and  appellee  waited  a  further  period 
of  42  days  before  filing  the  biU.  The  time 
re.ally  granted  the  appellant  by  the  appellee 
was  not  the  period  of  6  days,  but  the  term 
of  4  months  which  intervened  between  Au- 
gust 2d  and  the  filing  of  the  bill  on  Decem- 
ber 3d. 

It  Is  urged  that  the  chancellor  erred  in 
awarding  rescission  of  the  contract  and  de- 
creeing that  appellant  should  repay  to  ap- 
pellee payments  made  by  the  latter  there- 
under, and  Interest  thereon,  and.  Instead, 
should  have  decreed  that  appellee  should  ac- 
cept specific  performance  of  the  contract 
When  the  contract  was  entered  into  the  title 
to  the  property  did  not  rest  in  the  appellant 
but  In  one  George  F.  Harding,  Jr.,  his  son, 
who  afterwards  conveyed  the  premises  to 
the  Fireman's  Insurance  Company.  The  In- 
surance company  conveyed  to  the  Chicago 
Beal-Estate,  Loan  &  Trust  Company;  but 
the  deed  was  not  placed  of  record,  nor  did 
the  grantee  take  possession  of  the  property. 
Judgments  at  law  were  entered  In  the  cir- 
cuit court  of  Cook  county,  wherein  the  land 
was  situated,  against  the  insurance  com- 
pany, and  such' Judgments  became  liens  up- 
on the  premises;  and  two  of  such  Judg- 
ments remained  imsatlsfled,  and  liens  upon 
the  premises,  at  the  time  appellee  tendered 
payment  In  full  of  his  obligations  under  the 
contract,  and  became  entitled  to  a  convey- 
ance according  to  the  terms  of  the  contract 
These  Judgments  were  liens,  or  rendered  the 
title  defective,  in  August  1805,  and  also 
when  appellee  filed  his  bill  herein.    Hood 
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title,  free  of  incumbrance,  was  bargained  for. 
The  appellee  was  not  required  to  receive  a 
defective  title,  or  one  -which  was  so  clouded 
with  adverse  Hens  as  to  materially  affect  the 
marketable  quality  of  the  property  and  ex- 
pose him  to  the  hazard  of  litigation,  but  was 
entitled  to  demand  and  receive  title  free 
from  reasonable  doubt  Brown  v.  Gannon, 
5  GUm.  174;  Hoyt  v,  Tuxbury,  70  111.  331; 
Close  V.  Stuyvesant,  132  111.  607,  24  N.  E. 
868;  Mead  v.  Altgeld,  136  111.  298,  26  N.  E. 
388;  Lancaster  v.  Roberts,  144  111.  213,  33 
N.  E.  27. 

The  master,  under  the  order  referring  the 
case  for  proofs,  began  the  hearing  of  testi- 
mony on  the  10th  day  of  February,  1896,  anc" 
filed  his  report  January  11,  1897.  While  the 
case  was  so  pending  before  the  master  the  ap- 
pellant proctured  the  release  or  satisfaction  of 
said  judgments,  and  on  the  Uth  day  of  De- 
cember, 1886,  tendered  a  warranty  deed  (ex- 
ecuted by  the  Chicago  Real  Estate,  Loan  & 
Trust  Company)  to  the  appellee  for  tht 
premises,  and  also  a  warranty  deed  executed 
by  the  appellant  and  his  wife  to  appellee  for 
the  said  premises.  These  deeds  were  ten- 
dered before  the  master  during  the  course  of 
the  presentation  of  appellant's  testimony,  and 
about  11  months  after  the  case  had  been  re- 
ferred to  the  master,  and  1  year,  1  month, 
and  20  days  after  appellee  had  fulfilled  his 
contract  and  became  entitled  to  a  deed  to  the 
premises.  Prior  to  the  filing  of  the  bill  ap- 
pellee had  granted  all  time  which  any  rule  of 
law  or  equity  required  he  should  allow.  In 
which  to  enable  appellant  to  specifically  per- 
form his  contract  The  right  of  the  appellee 
to  recede  from  the  contract,  and  demand  thai 
the  appellant  should  refund  the  moneys  re- 
ceived thereon,  was  complete,  as  we  read  the 
evidence,  when  the  bill  was  filed.  The  con- 
tract expressly  provided  that  the  failure  of  the 
appellee  to  "make  either  of  the  payments,  or 
any  part  thereof,  or  to  perform  any  of  the 
covenants  on  his  part  made  and  hereby  en- ' 
tered  Into,"  should  authorize  the  appellant  to 
declare  the  contract  forfeited,  and  that  all 
payments  made  by  the  appellee  on  the  con- 
tract shonld  be  forfeited  to  and  retained  by 
the  appellant  in  liquidation  of  the  damages 
sustained  by  Mm  by  reason  of  the  failure  of 
the  appellee  to  fulfill  his  undertaking;  and 
the  contract  further  provided  that  the  time 
fixed  for  any  payment  to  be  made  should  be 
deemed  as  of  the  essence  of  the  contract  A 
contract  which  thus  by  express  terms  Im- 
poses upon  one  of  the  parties  to  It  a  forfeiture 
of  all  rights  under  It,  as  a  consequence  of  a 
failure  to  comply  literally  and  strictly  with 
his  obligations.  In  the  absence  of  Imperative 
reasons,  ought  not  to  be  so  construed  as  that 
the  other  party  to  It  would  be  allowed  such 
an  unreasonable  length  of  tltne  after  a  breach 
upon  his  part  In  which  to  perform  that  which 
the  contract  required  of  him.    Moreover,  the 


filing  of  the  bill  by  the  appellee  was  a  com- 
plete election  upon  his  part  to  rescind  the  con- 
tract and  conferred  upon  the  appellant  the 
right  to  relieve  himself  of  all  obligations  under 
It  by  the  payment  of  money.  Instead  of 
specifically  performing  it  Having  such  right, 
It  was  certainly  not  incumbent  upon  the  chan- 
cellor to  grant  hhn  also  the  additional .  right 
of  discharging  himself  from  the  payment  of 
money  because  of  the  breach  of  his  contract 
by  procuring  conveyance  to  be  made  of  the 
land  at  any  time  before  a  decree  for  such  pay- 
ment should  be  entered.  Under  the  contract 
the  appellee  was  entitled  to  a  good,  unincum- 
bered title  to  the  property  at  the  time  he 
tendered  full  payment  therefor,  and,  in  de- 
fault of  receiving  such  title  within  a  reason- 
able time,  had  the  right  to  declare  the  eon- 
tract  rescinded,  and  to  institute  legal  proceed- 
ings to  recover  payments  made  thereunder. 
If  we  are  right  in  the  view  heretofore  ex- 
pressed, that  such  reasonable  time  bad  ex- 
pired when  the  bill  was  filed,  it  would  seem 
clear  that  it  would  not  be  logical  to  say  that 
the  chancellor  erred  In  refusing  to  compel  the 
appellee  to  accept  such  a  title  more  than  a 
year  after  the  filing  of  the  bill. 

The  cross  bUl  which  appellant  filed  while 
the  cause  was  pending  before  the  master  for 
hearing  asked  that  he  be  relieved  from  all 
obligations  because  of  the  said  contract  upon 
the  delivery  of  the  said  deeds  executed  by 
himself  and  wife  and  the  Chicago  Real-Estate, 
Loan  &  Trust  Company;  the  judgments  hav- 
ing been  satisfied,  as  the  said  cross  bill  aver- 
red. In  view  of  What  we  have  hereinbefore 
said,  the  cross  bill  was  obnoxious  to  a  de- 
murrer, and  was  properly  dismissed  by  the 
court 

The  position  of  the  appellant  that  the  bill 
filed  by  the  appellee  shoidd  have  made  the 
Chicago  Real-Estate,  Loan  &  Trust  Company 
party  defendant  for  the  reason  that  corpora- 
tion held  title  to  the  premises  mentioned  in 
the  contract  is  not  tenable.  The  appellee  had 
elected  to  rescind  the  contract,  and  the  relief 
prayed  for  by  his  bill  did  not  In  any  way 
affect  the  title  to  the  land.  He  sought  only 
the  return  of  the  sums  of  money  he  had  paid 
In  fulfillment  of  the  contract  and  Interest 
thereon,  and  the  only  necessary  party  to  the 
bill  was  the  party  against  whom  a  decree  of 
repayment  would  operate. 

The  contention  that  appellee  made  some  of 
the  payments.  Included  In  the  amount  decreed 
to  be  repaid,  to  the  Fireman's  Insurance  Com- 
pany, and  other  payments  to  the  Chicago 
Real-Estate,  Loan  &  Trust  Company,  Is  not 
sustained  by  the  proof.  We  agree  with  the 
chancellor  and  the  api)ellate  court  that  the 
evidence  on  that  point  charged  the  appellant 
with  the  receipt  of  such  payments.  The  de- 
cree of  the  circuit  court  is  correct  and  the 
Judgment  of  the  appellate  court  must  be,  and 
is,  affirmed.    Judgment  affirmed. 
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AliFORD  ▼.  DANNENBERa 

(Supreme  Court  ol  Illinois.    Dec.  21,  188S.) 

APPBii,— OBJrBCTioKS  Waivkd— Motion  fob  Nbw 
Trial— FisDiKOs  op  Pact. 

1.  Where  there  is  a  material  variance  be- 
tween ft  negligent  act  or  omission  alleged  in  the 
declaration  and  the  evidence  offered  in  support 
of  such  allegation,  the  admission  of  such  evi- 
dence, if  objected  to  at  the  trial,  is  error,  but, 
if  objection  is  not  made  at  that  time,  it  can- 
not be  afterwards  raised. 

2.  A  motion  for  a  new  trial  does  not  raise  a 
question  of  law  as  to  error  in  regard  to  vari- 
ance unless  the  point  was  raised  at  the  trial, 
and  a  ruling  had  thereon. 

3.  The  action  of  the  trial  court  in  passing 
on  questions  of  fact  may  be  reviewed  by  the 
appellate  court,  but  its  finding  thereon  is  oon- 
elusive  on  the  supreme  court 

Appeal  from  appellate  court,  First  district 
Action  by  Henry  Dannenberg  against  Mar- 
vin P.  Alford,  administrator  of  the  estate  of 
Louis  Wilkens.  Judgment  for  plaintiff  was 
affirmed  In  the  appellate  court  (76  111.  App. 
376),  and  defendant  appeals.     Affirmed. 


Frank  S.  Welgley,  for  appellant 
pledonn,  for  ap];>ellee. 


B.  0.  Ma- 


CARTWRIGHT,  J.  In  May,  1892,  appeUee 
fell  from  a  trestle  while  working  as  a  carpen- 
ter on  a  shed  building  for  the  firm  of  William 
Wilkens  &  Co.,  In  Chicago.  He  brought  this 
suit  against  appellant,  as  administrator  of  the 
estate  of  Louis  Wilkens,  a  member  of  the 
firm  at  the  time  of  the  accident  and  charged 
that  the  fall  of  the  tresUe  was  due  to  the  neg- 
ligence of  the  firm,  through  its  foreman,  in 
ordering  an  employ^,  who  had  been  holding 
or  steadying  the  trestle,  to  leave  It  unsup- 
ported. There  was  judgment  for  appellee, 
and  the  appellate  court  affirmed  the  Judgment 
The  points  relied  upon  to  secure  a  reversal 
are  that  the  cause  of.  action  charged  In  the 
declaration  was  wholly  unproved;  that  tne 
appellate  court  treated  the  failure  to  prove 
the  acts  of  negligence  alleged  as  a  mere  vari- 
ance between  the  proof  and  declaration;  and 
that  the  motion  for  a  new  trial  is  sufficient 
to  warrant  this  court  in  examining  the  testi- 
mony to  determine  whether  there  was  such 
failure  of  proof. 

The  claim  that  the  appellate  court  so  treat- 
ed the  question  whether  the  cause  of  action 
alleged  was  proved,  rests  upon  an  expression 
in  the  opinion  of  that  court  Error  cannot  be 
assigned  upon  the  opinion,  and  we  cannot  de- 
cide the  case  upon  the  consideration  of  the 
reasons  g^lven  for  the  judgment.  Unless  some 
error  Is  apparent  from  the  record,  we  cannot 
reverse  the  judgment.  It  Is  a  just  and  salu- 
tary rule  that  the  evidence  must  support  the 
charge  of  negligence  contained  In  the  decla- 
ration, and  that  a  particular  act  or  omission 
cannot  be  charged,  and  another  and  different 
one  proved.    The  defendant  is  entitled  to  no- 


tice of  the  particular  act  or  omission  of  duty 
with  which  he  is  charged,  that  he  may  be 
prepared  to  meet  It,  and  If  there  Is  a  material 
variance,  which  Is  insisted  upon  by  the  de- 
fendant at  the  trial.  It  will  be  error  not  to 
sustain  his  objection.  If  a  plaintiff,  having 
charged  particular  negligence,  attempts  at  the 
trial  to  prove  other  and  different  acts  or  omis- 
sions as  a  ground  of  liability,  it  is  a  valid  and 
meritorious  objection  that  a  different  cause  of 
action  Is  being  proved  than  that  which  was 
alleged.  There  are  many  cases  where  It  Is 
Impossible  to  make  the  objection  In  advance, 
as  where  a  witness  Is  detailing  some  trans- 
action; but  the  ground  upon  which  a  verdict 
Is  asked  necessarily  becomes  apparent  at  some 
time  during  the  trial,  and.  If  It  Is  not  the  same 
as  that  alleged.  It  Is  the  duty  of  the  court 
to  act  upon  objection  or  proper  motion  to  ex- 
clude the  evidence.  If  the  difference  between 
the  allegations  and  proof  consists  In  a  mere 
discrepancy  between  the  statement  of  the 
cause  of  action  in  the  declaration  and  the  evi- 
dence produced  to  establish  It,  the  question 
of  variance  which  thereby  arises  must  be  pre- 
sented during  the  trial,  so  that  the  court  may 
rale  upon  It  and.  If  the  objection  is  sustained, 
there  may  be  an  opportunity  for  amendment. 
Railway  Co.  v.  Ward,  135  111.  511,  26  N.  E. 
520;  Llbby,  McNeill  &  Llbby  v.  Scherman,  146 
m.  640,  34  N.  B.  801.  The  record  in  this  case 
shows  that  the  evidence  Introduced  at  the 
trial  related  to  the  same  accident  and  fall  of 
the  trestle,  and  consequent  Injury,  charged  in 
the  declaration.  At  most,  there  was  nothing 
more  than  a  discrepancy  between  the  state- 
ment of  the  cause  of  action  and  the  evidence 
Introduced.  The  question  of  variance,  not 
having  been  raised  at  the  trial,  could  not  be 
presented  and  Insisted  upon  afterwards. 

A  motion  for  a  new  trial  Is  designed  to  bring 
In  review  before  the  trial  court  the  occur- 
rences of  the  trial  which  has  been  had,  and 
to  present  for  consideration  alleged  errors  dur- 
ing the  course  of  the  trial.  Its  purpose  and 
scope  are  the  correction  of  errors  whict  may 
be  obviated  upon  another  trial,  whethe'  con- 
sisting of  rulings  on  the  part  of  the  court,  or 
action  by  the  jury  In  disregarding  the  evi- 
dence, or  finding  a  verdict  contrary  to  Its 
weight  The  function  of  the  jury  is  the  de- 
termination of  questions  of  fact,  and,  so  far 
as  a  motion  for  a  new  trial  challenges  the  cor- 
rectness of  the  finding,  it  relates  to  a  ques- 
tion of  fact  It  does  not  raise  a  question  of 
law  whether  the  court  erred  upon  the  subject 
of  a  variance,  nnless  that  question  was  pre- 
sented at  the  trial,  and  there  was  a  ruling 
upon  It  The  appellate  court  may  review  the 
action  of  the  trial  court  in  passing  upon  the 
question  of  fact,  but  Its  finding  in  that  respect 
Is  conclusive.  In  this  case  the  judgment  has 
been  affirmed,  and  there  is  nothing  which  we 
are  authorized  to  consider.  The  judgment  will 
be  affirmed.    Judgment  affirmed. 
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GLANZ  T.  SMITH. 

(Supreme  Court  of  lUinois.    Dec.  21,  1888.) 

C!oNr>s8ios  or  Jodombnt— Fbaubdlbnt  Prbfbb- 

BSOE— SeT-OPP. 

1.  Defendant  received  $1,000  from  her  son's 
life  insurance,  which  she  loaned  to  K.,  her  son- 
in-law,  takinff  his  judgment  note  therefor, 
which  was  delivered  to  H.,  aa  her  agent  Three 
months  later,  K.  becoming  insolvent,  H.  threat- 
ened to  enter  judgment  on  the  note,  but  waa 
three  times  dissuaded  by  K.  and  his  attorney, 
until,  again  becoming  alarmed,  he  entered  such 
judgment,  levied  on  K.'s  property,  and  the 
next  day  K.  assigned  all  his  property  to  H. 
for  the  benefit  of  his  creditors.  Held  not  suffi- 
cient to  show  collusion  between  defendant  and 
K.  to  prefer  her  claim,  or  defeat  the  priority 
of  her  lien. 

2.  An  insolvent  was  indebted  to  defendant's 
son,  and  subsequent  to  his  death  paid  certain 
sums,  exceeding  the  indebtedness,  for  him,  and 
also  a  bill  for  defendant.  Held  that,  in  the  ab- 
sence of  evidence  that  the  payments  were  made 
at  defendant's  request,  they  could  not  be  set 
off  against  a  judgment  on  a  note  for  money 
loaned,  which  was  a  prior  lien  on  the  insol- 
vent's estate. 

'  Appeal  from  appellate  court,  First  district 
Action  by  Charles  Olanz  against  Anna  M. 
Smith.  ■  J.-  rom  a  judgment  in  favor  of  defend- 
ant, which  was  affirmed  by  the  appellate  court 
(76  m.  App.  630),  plaintiff  appeaK     Affirmed. 

James  A.  Peterson,  for  appellant  John  M. 
Curran,  for  appellee. 

WILKIN,  J.  This  action  arose  on  the  pe- 
tition of  appellant,  filed  in  an  Insolvency  pro- 
ceeding on  the  estate  of  John  Karlstrand,  in 
the  comity  court  of  Cook  county.  The  pur- 
pose of  the  petition  was  to  defeat  the  alleged 
validity  and  priority  of  a  certain  execution 
levy  on  the  assets  of  Karlstrand  under  a 
judgment  obtained  by  the  appellee,  Anna  M. 
Smith,  against  Karlstrand.  The  petition 
shows  that  Charles  Glanz  was  a  merchandise 
creditor  of  Karlstrand  for  $2,369.04,  and  had, 
prior  to  the  commencement  of  this  action, 
filed  his  claim  for  that  amount  in  the  insol- 
vency proceedings;  that  on  December  3,  1886, 
'  Karlstrand  executed  a  deed  of  assignment 
for  the  benefit  of  his  creditors  to  J.  N.  Hen- 
nlngs,  as  assignee;  that  on  December  2, 
1896,  Anna  M.  Smith  caused  judgment  to  be 
entered  In  the  circuit  court  of  Cook  county 
against  Karlstrand  on  a  judgment  note  exe- 
cuted by  him  for  $1,000,  and  at  9:40  a.  m., 
December  3,  1896,  caused  execution  to  be  is- 
sued and  levied  upon  the  merchandise  of 
Karlstrand.  While  the  records  show  the 
execution  to  have  been  levied  prior  to  the 
assignment,  It  Is  claimed  by  appellant  that 
the  assignment  and  levy  were  a  part  of  the 
same  transaction,  and  that  the  Judgment 
was  entered  and  execution  issued  and  levied 
all  in  pursuance  of  a  conspiracy  to  give  Anna 
M.  Smith  an  unlawful  preference  in  the  as- 
signment over  the  other  creditors.  Anna  M. 
Smith  was  the  mother  of  Karlstrand's  wife, 
■T.  N.  Hennings  was  the  bookkeeper  of 
trand.  It  Is  claimed  by  Anna .  M. 
that  J.  N.  Hennings  acted  as  her  agent 


in  all  the  transactions  with  Karlstrand  lead- 
ing up  to  the  judgment  and  execution  levy. 
The  petition  prayed  for  an  answer  by  Anna 
M.  Smith,  but  did  not  waive  her  oath.  She 
answered,  alleging  the  execution  of  the  note 
by  Karlstrand  to  herself,  and  its  delivery  by 
Karlstrand  to  Hennings,  as  her  agent,  and 
the  subsequent  entry  of  Judgrment  and  levy 
of  execution  on  such  judgment,  etc.  She  also 
alleged  good  faith  in  all  these  transactions, 
and  denied  the  charges  of  collusion  and 
fraud.  On  December  S,  1896,  J.  N.  Hai- 
nings  resigned  as  assignee,  and  the  court  ap- 
pointed the  Chicago  Title  &  Trust  Company 
his  successor.  On  December  9,  1S96,  an  or- 
der was  made,  with  the  consent  of  all  par- 
ties interested,  directing  the  sheriff  to  turn 
over  to  the  Chicago  Title  &  Trust  Company, 
assignee,  the  merchandise  levied  oh  tmder 
the  execution  of  the  appellee,  but  presorlng 
wliatever  lien  she  had  on  the  net  proceeds  of 
such  property,  and  leaving  the  question  of 
the  validity  and  priority  of  that  lien  to  be 
determined  in  the  county  court  On  the  trial 
the  court  found  the  Issues  In  favor  of  de- 
fendant, decreeing  her  Judgment  a  prior  Hen 
on  the  proceeds  of  the  property  in  the  hands 
of  the  assignee.  Prom  that  decree  the  peti- 
tioner appealed  to  the  appellate  court  for  the 
First  district,  which  court  afllrmed  the  de- 
cree of  the  county  court,  and  appellant  now 
appeals  to  this  court. 

No  disputed  propositions  of  law  are  Involv- 
ed in  the  case.  Appellant  relies  almost  en- 
tirely upon  the  testimony  of  Karlstrand  and 
J.  N.  Hennings  to  support  the  controverted 
allegations  of  his  bill.  It  Is  a  fact  about 
which  there  is  no  substantial  conflict  in  the 
evidence  that  appellee,  on  or  about  Septem- 
ber 4,  1896,  received  $1,000  from  the  Berk- 
shire Life  Insurance  Company  In  payment  of 
a  policy  of  insurance  on  the  life  of  Anton  W. 
Smith,  her  son,  and  that  this  sum  was  loaned 
by  appellee  to  Karlstrand  on  September  8, 
1896,  and  that  Karlstrand,  In  return,  execut- 
ed the  Judgment  note  sued  on,  and  delivered 
It  to  J.  N.  Hennings,  as  appellee's  agent,  and 
that  this  money  was  used  by  Karlstrand  In 
his  business.  It  appears  that  "612  Chicago 
Title  and  Trust  Building"  is  a  suite  of  five 
rooms;  that  John  M.  Curran,  attorney,  has 
one  room  there,  Harvey  Strickler,  attorney. 
another,  and  L.  G.  Knight,  attorney,  also 
has  an  office  there.  On  November  20,  1896, 
Hennings,  becoming  alarmed  by  the  cred- 
itors of  Karlstrand,  went  to  the  office  of 
Strickler,  who  was  Karlstrand's  attorney, 
and  informed  him  of  bis  fears,  and  expressed 
a  desire  to  have  Judgment  entered  on  the  note 
he  held  for  Mrs.  Smith.  Strickler  requested 
blm  not  to  do  It,  but  to  let  Karlstrand  con- 
tinue the  business,  and  see  If  he  could  not 
straighten  it  out  November  27,  1896,  Hen- 
nings again  called  upon  Strickler,  and  was 
again  dissuaded  from  his  purpose.  The  next 
day  he  called  again,  and  after  a  short  con-' 
sultation  Strickler  sent  him  for  Karlstrand. 
After  further  consultation  Hennings  again 
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consented    to    wait     At   this    consultation 
Strickler  informed  Karlatrand,  in  the  preft- 
ence  of  Hennings,  that  if  this  judgment  was 
entered  he  wonld  be  obliged  to  make  an  as- 
signment    Karlstrand  replied  that  if  such 
a  thing  should  happen  he  wonld  suggest  Hen> 
nings  as  a  good  man  for  assignee.     Hennings 
made  no  reply.     At  this  time  Strlcklo:  re- 
fused to  have  anything  to  do  with  the  Smith 
note  t>ecau8e  he  was  Karlstrand's  attorney, 
bat  recommended  Attorney  John  M.  Curran, 
and  later,  on  November  30th  or  December  1st, 
Introduced  Hennings  to  Curran.    On  Decem- 
ber 1,  1886,  Hennings  Uad  decided  to  enter 
Judgment   and  without  the  knowledge   of 
Karistrand  or  Strlckler  placed  the  note  in  the 
bands  of  Curran  for  that  purpose,  who,  as 
stated  above,  on  December  2d  entered  Judg- 
ment on  the  same,  and  caused  execution  to 
issue,  and  a  levy  to  be  made  thereunder.    In 
our  opinion,  the  evidence  falls  to  show  any 
fraud  or  collusion  between  the  parties  to  the 
Judgment  note.     It  was  executed  September 
8,  1896,— nearly  three  months  before  the  as- 
signment—and it  was  against  the  wish  and 
protest  of  Karlstrand  that  Hennings  caused 
the  Judgment  to  be  entered.    It  was  doubt- 
less true  that  Karlstrand  foresaw  that  Hen- 
nings might  enter  judgment  on  the  note,  and 
considered  the  assignment  In  such  event;  but 
we  find  nothing  In  the  record  on  which  to 
base  the  theory  that  Hennings  acted  in  col- 
lusion with  Karlstrand,  or  that  Karlstrand 
even  intentionally  delayed  making  the  as- 
signment until   Hennings  bad   taken  Judg- 
ment and  made  a  levy  thereunder.     On  the 
other   hand,   Hennings  had   been   dissuaded 
several   times  from  entering  judgment,   the 
last  time  the  matter  was  discussed  being  No- 
vember 28th,  from  which  time  until  Decem- 
ber 2d,  between  6  and  6  o'clock  p.  m.,  and 
after  a  creditor  named  Parker  had  given 
Karlstrand  an  ultimatum  that  If  he  did  not 
pay  him  $277  by  12  o'clock  (presumably  the 
following  day),  he  would  attach  his  goods, 
Karlstrand  did  not  know  that  Hennings  had 
or  would  enter  Judgment  or  that  an  assign- 
ment wonld  be  necessary.     Even  then,  at  6 
o'dock  p.  m.,  December  2d,  he  called  upon  his 
attorney,  Strlckler,  for  advice,  who  told  him 
the  best  way  was  for  him  to  go  ahead.    The 
evidence  further  shows  that  after  the  death 
of  Anton  W<  Smith,  and  before  appellee's 
judgment    was    entered,    Karlstrand    paid 
$122.06  to  release  a  mortgage  on  property  in 
the  state  of  Washington  owned  by  Anton  W. 
Smith  at  the  time  of  his  death;    also  his 
funeral  expenses,  $67;    also  $30  dentist  bill 
for  appellee.     It  also  appears  that  Karlstrand 
owed  Anton  W.  Smith,  at  the  time  of  his 
death,  from  $100  to  $150,  and  had  promised 
him  to  pay  off  the  mortgage  on  the  land  In 
'Washington.     There  is  no  evidence  that  an"y 
of  the  foregoing  expenditures  were  made  at 
the  request  of  appellee.     Under   the   facts 
shown  we-  see  no  reason  for  holding  the  Judg- 
ment void  to  the  extent  of  these  items,  as  in- 
sisted upon  by  appellant    They  were  in  no 


sense  proper  credits  upon  the  note  for  money 
loaned.  The  Judgment  of  the  appellate  court 
will  be  affirmed.    Judgment  affirmed. 


(177  III.  129) 

ALLEGRErm  et  al.  v.  ALLBGRETTI 

CHOCOLATE-CREAM  CO.  ,     . 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Tb4Db-Naxe8— Salb  of  Bobinbss— Ihtent— Ik- 
jdkotion. 

1.  Though  there  is  no  formal  transfer  of  a 
business  and  the  right  to  its  name,  where  a 
business  is  actually  transferred,  the  trans- 
feree has  the  right  to  use  the  trade-name. 

2.  Where  one  has  established  a  bnsiness  in 
his  name,  equity  will  restrain  another  of  the 
same  name  from  using  it  in  the  same  line  of 
business  with  the  fraudulent  intent  of  attract- 
ing custom  intended  for  the  first  user. 

3.  Where  defendants  fraudulently  used  the 
name  of  one  of  them  in  their  business  for  the 
purpose  of  attracting  custom  intended  for  com- 
plainant another  old,  established  firm  of  the 
same  name,  a  decree  that  enjoined  defendants' 
use  of  the  name,  unless  conpled  with  words 
that  clearly  indicate  that  the  firm  is  composed 
of  all  the  defendants,  and  is  not  the  complain- 
ant is  not  too  broad. 

Appeal  from  appellate  court  First  district 
Bill  by  the  AUegrettl  Chocolate-Cream 
Company  against  Olacomo  AUegrettl  and 
others.  A  decree  for  the  complainant  was 
affirmed  by  the  appellate  court  (76  HI.  App. 
681),  and  the  defendants  appeal.  Affirmed. 
Appellee,  the  AUegrettl  Chocolate-Cream 
Company,  Is  a  corporation  engaged  in  the 
manufacture  of  chocolate  creams  and  con- 
fDCtions  In  the  city  of  Chicago,  the  stock  of 
which  is  owned  by  Ignazlo  Allegretti,  the 
father,  and  Joseph  and  Nicholas  Allegretti, 
his  sons.  This  proceeding  is  a  bill  In  chan- 
cery by  the  corporation,  begun  in  the  su- 
perior court  of  Cook  county,  against  I.  A. 
Rubel,  B.  F.-  Rubel,  and  Giacomo  Allegretti, 
partners  as  Allegretti  &  Co.,  to  enjoin  and 
restrain  the  latter  from  manufacturing  and 
selling  chocolate  creams  under  processes, 
recipes,  and  methods  belonging  to  complain- 
ant and  from  using  the  trade-mark  or  trade- 
name "Allegretti,"  claimed  by  the  complain- 
ant as  its  exclusive  trade-name,  and  used 
by  It  in  its  business.  The  bill  alleges  that 
complainant  Is  the  owner  of  the  (sole  eight 
processes,  recipes,  and  methods  of  manufac- 
turing certain  chocolate  creams,  and  the 
trade-mark  or  trade-name  "AUegrettl";  that 
the  said  business  was  very  extensive,  being 
operated  In  several  cities,  and  had  become 
known  throughout  the  United  States;  that 
Giacomo  Allegretti  was  employed  by  Ignazio 
Allegretti  and  Allegretti  Bros.,  to  whose  busi- 
ness and  rights  complainant  succeeded,  and 
that  while  so  employed  he  acquired  some 
knowledge  of  the  processes;  that  on  August 
26,  1898.  he  advertised  in  the  Chicago  Dally 
News  for  a  partner  to  inaugurate  a  new  busi- 
ness, claiming  to  be  the  "originator  and  sole 
possessor  of  the  genuine  processes  of  manu- 
facturing Allegretti  chocolate  creams";  that 
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the  intention  was  to  use  the  name  "AUe- 
grettl,"  and  cause  the  public  and  the  trade 
to  believe  chocolate  creams  manufactured 
by  Glacomo  AUegretti  are  manufactured  by 
complainant;  that  be  then  became  associated 
with  the  Rubels  under  the  firm  name  of  AUe* 
gretti  Sc  Co.,  and  Instituted  a  business  at 
101  State  street,  in  Chicago,  for  the  purpose 
.  of  manufacturing  and  selling  creams  similar 
to  complainant's;  that  the  creams  made  hy 
defendants  are  shaped  and  packed  like  those 
made  by  complainant,  to  deceive  the  public; 
that  defendants  are  claiming  to  be  the  orig- 
inators of  "Allegretti's"  chocolate  creams, 
and  that  complainant's  customers  have  been 
misled  by  such  representations;  that  the 
Rubels  and  Glacomo  AUegrettl  have  entered 
Into  a  conspiracy  for  the  purpose  of  divert- 
ing to  their  use  and  profit  complainant's 
bQslness;  that  Glacomo  AUegrettl  never 
achieved  any  reputation  in  the  manufacture 
of  chocolate  creams,  but  that  defendants  are 
selling  chocolate  creams  upon  the  reputation 
of  complainant  The  Rubels  and  Glacomo 
AUegrettl  filed  separate  answers,  each  deny- 
ing all  Intent  to  deceive  the  public  or  do 
business  on  the  trade-name  of  complainant, 
and  denying  the  processes  and  methods  used 
by  defendants  were  those  of  complainant, 
etc.  Upon  the  hearing,  a  decree  was  ren- 
dered restraining  the  defendants  "from  us- 
ing the  name  'AUegrettl'  or  'AUegrettl  & 
Co.'  in  ttie  sale  of  chocolate  creams  and  con- 
fections," "except  when  such  use  is  coupled 
with  words  clearly  Indicating  that  such 
goods  were  manufactured  and  are  sold  by 
B.  F.  Rubel,  I.  A.  Rubel,  and  Glacomo  AUe- 
grettl, and  not  by  Ignazlo  AUegrettl  or  the 
AUegrettl  Chocolate-Cream  Company,"  etc. 
From  this  decree  defendants  appealed  to  the 
appellate  court,  where  It  was  affirmed.  Ap- 
peUants  bring  the  cause  here  upon  further 
appeal. 

Moran,  Kraus  &  Mayer  and  Clyde  E. 
Marsh,  for  appeUants.  Douglas  C.  Gregg 
(Darrow,  Thomas  &  Thompson,  of  counsel), 
for  appellee. 

WILiaN,  J.  (after  stating  the  facts).  From 
the  record  before  us  it  clearly  appears  that 
Ignazlo  AUegrettl,  after  years  of  business  ex- 
perience in  that  Une,  established  for  himself 
a  reputation  and  trade-name  as  the  manufac- 
turer of  a  superior  grade  of  confections  known 
as  "AUegrettl  chocolate  creams."  He  subse- 
quently became  engaged  with  his  sons  in  the 
same  business,  and  later  Incorporated  the  com  - 
plainant  company,  composed  of  himself  and 
his  sons,  Nicholas  and  Joseph  AUegrettl.  The 
questions  raised  upon  this  record  for  our  de- 
cision are  chiefly  two:  First,  was  the  com- 
plainant company,  at  the  time  of  fiUng  the 
biU,  the  owner  of  the  exclusive  right  to  use 
the  trade-name  or  trade-mark  "AUegrettl," 
irhen  applied  to  manufactured  chocolate 
creams  and  confections?  And,  second,  were 
appellants  so  using  the  firm  name  "AUegrettl 
&  Co."  as  to  Justify  the  intervention  of  a  court 


of  equity  by  taijunction,  as  set  forth  In  the 
decree  hi  this  cause? 

Upon  the  first  inquiry,  it  Is  contended  that 
appeUee  has  not  proven  the  aUegatlons  of  the 
blU  in  this  cause,  aUeglng  that  the  sole  right 
to  the  use  of  the  trade-name  "AUegrettl,"  and 
the  processes  and  recipes,  passed  to  complain- 
ant, and  was  in  complainant  at  the  bringhig 
of  this  suit.  We  think  the  facts  proven  suffi- 
ciently support  the  aUegatlons  of  the  biU  In 
this  respect  Ignazlo  AUegrettl  and  bis  two 
sons,  who  own  aU  the  stock  in  the  present 
company,  composed  the  firm  of  AUegrettl 
Bros.,  to  whose  business  and  rights  the  cor- 
poration succeeded.  True,  there  is  no  testi- 
mony showing  that  AUegrettl  Bros,  executed 
and  delivered  to  the  corporation  any  formal 
assignment  or  transfer  of  the  right  claimed; 
but  the  business  was  transferred  to  the  corpo- 
ration, and  the  same  persons  continued  it  in 
the  same  manner,  but  under  a  new  and  corpo- 
rate name,  and  no  formal  transfer  was  neces- 
sary to  vest  the  rights  in  appeUee.  The 
transfer  of  the  property  and  effects  of  a  busi- 
ness carries  with  it  the  exclusive  right  to  use 
such  trade-marks  or  trade-names  as  have  been 
used  in  such  business.  Manufacturing  Co.  v. 
Snyder,  64  Ohio  St  86,  43  N.  E.  325;  Wil- 
liams V.  Farrand,  88  Mich.  473,  50  N.  W,  446: 
Fish  Bros.  Wagon  Co.  v.  La  BeUe  Wagon 
Works,  82  Wis.  546,  52  N.  W.  595;  Merry  v. 
Hoopes,  111  N.  Y.  415,  18  N.  E.  714;  Feder  v. 
Benkert,  18  C.  C.  A.  549,  70  Fed.  613. 

The  second  question,  whether  appellants  are 
so  using  the  firm  name  "AUegrettl  &  Co."  as 
to  justify  the  Intervention  of  a  court  of  equi- 
ty, is  one  of  fact,  and  Is  the  chief  considera- 
tion in  the  decision  of  this  cause.  It  Is  hard- 
ly disputed  that  for  a  number  of  years  "AUe- 
gretti's"  chocolate  creams  and  confections,  in 
the  city  of  Chicago,  were  known  to  be  the 
manufacture  of  the  firm  of  AUegrettl  Bros., 
which  was  afterwards  Incorporated  and  be- 
came the  appellee  company.  That  firm,  and 
later  the  appeUee,  had  thus  acquired  a  reputa- 
tion in  that  particular  business,  and  the  man- 
ufactured product  had  acquired  a  trade-name, 
when  associated  with  the  business,  which  was 
of  great  value.  The  defendants  had  a  right 
to  open  up  their  business  under  the  firm  name 
of  "AUegrettl  &  Co.,"  provided  they  did  so 
without  "any  intent,  act,  or  artifice  to  mis- 
lead dealers  in  the  market,  or  the  public  at 
large,  as  to  the  Identity"  of  the  firm.  Elgin 
Butter  Co.  v.  Elgin  Creamery  Co.,  155  lU.  127, 
40  N.  E.  616.  If  they  established  theh-  new 
business  and  sought  to  conduct  it  with  the 
fraudulent  and  wrongful  intention  of  attract- 
ing to  themselves  the  custom  Intended  for  ap- 
pellee, this  Is  clearly  a  fraud  upon  the  rights 
of  the  latter.  Whether  the  business  was  car- 
ried on  with  such  wrongful  intent  to  deceive 
lEl  the  question  of  fact  which  was  found  ad- 
versely to  appellants  upon  the  hearing,  and  is 
the  on^  we  must  determine  from  an  examina- 
tion of  the  evidence.  From  a  careful  exam- 
ination of  the  whole  record  we  think  the  chau- 
ceUor  below,  and  the  appellate  court,  were 
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amply  JnBtlfled  In  their  finding.  The  most 
liat  can  be  said  is  that  the  evidence  la  some- 
what conflicting,  although  we  are  satisfied 
that  It  preponderates  In  favor  of  complainant. 
It  is  also  contended  by  appellants  that  the 
scope  of  the  Injunction  In  this  cause  is  too 
broad;  that  even  if  it  be  found  the  appellants 
have  been  guilty  of  fraudulent  practices  to  di- 
vert to  themselves  the  trade  intended  for  ap- 
pellee, yet  the  injunction  can  only  restrain 
such  fraudulent  practices,  and  not  the  use  of 
the  name.  It  being  contended  that  every  nat- 
ural person  has  the  right  to  the  free  use  of 
his  own  name  in  his  own  business.  That 
every  natural  person  has  such  right  Is  un- 
doubtedly the  rule  established  by  an  unbroken 
line  of  decisions;  yet  that  right,  as  Is  said  In 
the  case  of  Elgin  Butter  Co.  v.  Elgin  Cream- 
ery Co.,  supra,  can  only  be  exercised  "In  the 
absence  of  any  fraudulent  or  wrongful  inten- 
tion or  act."  In  harmony  with  this  view  is 
the  case  of  Hazelton  Boiler  Co.  v.  Hazelton 
Tripod  Boiler  Co.,  142  lU.  4M,  30  N.  E.  339. 
Appellants  are  not  restricted  from  the  use  of 
the  name  "AUegrettl"  In  every  manner,  as  is 
contended  by  counsel  They  may  use  it,  pro- 
vided they  do  so  hi  a  manner  Indicating  that 
their  goods  are  "manufactrcd  and  sold  by  B. 
F.  Rubel.  L  A.  Bubel,  and  Glacomo  AUegrettl, 
and  not  by  Ignazlo  Allegrettl  or  the  AUegrettl 
Chocolate-Cream  Company."  Fraud  and  de- 
ception having  been  practiced  by  appeUants, 
as  shown  by  the  facts  and  the  finding  herein, 
we  are  satisfied  the  language  of  the  decree  Is 
not  too  far-reaching.  The  Judgment  of  the 
appellate  court  affirming  the  decree  of  the  su- 
perior court  of  Cook  county  will  accordingly 
be  afiOrmed.    Judgment  affirmed. 


(177  111.  116) 

liATJBR  V.  WEBER. 

(Supreme  Court  of  lUinois.    Dec.  21.  1896.) 

Taxation— Vauditt  or  Affidavits —Tax  Deeds 

— Cdrino  Error— Rbdbmption— Appeal. 

1.  An  aflSdavit  filed  by  a  purchaser  at  a  tax 
sale  to  procure  the  issuance  of  a  tax  deed  to 
himself,  stating  that  he  served  a  notice  some 
six  months  before  on  one  who  "is"  the  owner 
of  the  land  described  in  said  notice,  is  de- 
fective for  failure  to  state  said  person  "was" 
the  owner  at  the  time  the  notice  was  served, 
within  3  Starr  &  C.  Ann.  St.  (2d  Ed.)  p.  3487, 
providing  that  the  notice  shall  be  served  on  the 
owners,  or  the  parties  interested  in  said  lot. 

2.  A  tax  deed,  void  because  based  on  a  de- 
fective affidavit  by  the  purchaser  at  the  tax 
sale,  cannot  be  cured  by  the  subsequent  filing 
of  an  additional  affidavit,  and  the  issuance  of  a 
new  tax  deed  based  thereon,  where  the  latter 
affidavit  is  contradictory  of  the  original  affida- 
vit as  to  who  was  in  the  actual  possession  of 
the  premises  in  controversy. 

3.  An  objection  to  evidence  cannot  be  first 
urged  on  appeal. 

4.  A  ruling  excluding  evidence  cannot  be  as- 
signed as  error,  where  no  exception  was  taken. 

5.  On  the  setting  aside  of  a  tax  deed,  com- 
plainant need  not  pay  the  taxes  prior  to  the 
taxes  for  which  the  property  was  sold,  though 
the  purchaser  may  have  paid  such  prior  taxes. 

Error  to  superior  court,  Cook  county;  H.  M. 
Sbephard,  Judge. 


BiU  by  Caroline  Weber  against  Mary  I-auer. 
From  a  decree  for  complainant,  defendant 
brings  error.    AfBrmed. 

This  is  a  bill  orlglnaUy  filed  on  February  27, 
1896,  by  the  defendant  in  error,  Caroline 
Weber,  against  the  plaintiff  in  error,  Mary 
Lauer,  to  set  aside  a  tax  deed  and  a  quitclaim 
deed  based  thereon,  as  clouds  upon  the  title 
of  the  defendant  in  error.  The  orighial  bill 
alleges  that  the  defendant  In  error  is  the  own- 
er of  a  certain  lot  in  Sheffield's  addition  to 
Chicago;  that  the  same  was  sold  by  the  coun- 
ty clerk  of  Cook  county  on  October  5,  18^ 
for  the  general  taxes  of  1892,  and  purchased 
at  such  tax  sale  by  Daniel  J.  Hubbard;  that 
a  tax  deed,  dated  January  30,  1890,  and  re- 
corded on  Pebruhry  9,  188(S,  was  executed  to 
said  Hubbard;"  that  by  quitclaim  deed  dated 
February  13, 1896,  and  recorded  February  16, 
1886,  said  premises  were  conveyed  by  said 
Hubbard  to  the  plaintiff  to  error,  Mary  Lauer. 
The  bill  further  alleges  that  said  tax  sale  and 
tax  deed  were  void  by  reason  of  certain  de- 
fects in  the  affidavits  upon  which  the  tax  deed 
was  issued,  and  which  were  filed  with  the 
county  clerk.  The  bill  still  further  alleges 
that  on  February  27,  1896,  defendant  In  error 
tendered  to  the  plaintiff  to  error  a  sum  of 
money,  sufficient  to  cover  all  reasonable  costs 
for  the  payment  of  said  taxes,  and  demanded 
of  her  that  she  execute  a  quitclaim  deed  to 
defendant  to  error;  that  plaintiff  In  error  re- 
fused to  comply  with  such  request;  and  to 
the  bill  defendant  to  error  offers  to  pay  to 
plaintiff  In  error  the  amount  of  the  taxes  for 
which  the  premises  were  sold,  and  the 
amounts  of  aU  the  payments  of  taxes  subse- 
quently made  under  said  tax  sale,  or  tax  deed, 
or  quitclaim,  with  Interest  at  6  per  cent  from 
the  date  of  the  sale.  The  blU  prays  that  the 
tax  deed  to  Hubbard,  and  the  deed  of  Hub- 
bard to  plaintiff  in  error,  may  be  set  aside, 
and  declared  void,  as  clouds  upon  the  title  of 
defendant  In  error,  and  that  the  same  may 
be  decreed  to  be  delivered  up  and  canceled. 
Demurrer  was  filed  to  the  bill,  and  overruled, 
and  leave  was  given  to  the  plaintiff  in  error, 
Mary  Lauer,  to  answer.  Plaintiff  in  error 
filed  an  answer,  denying  the  material  allega- 
tions of  the  blU  as  herein  set  forth.  The  an- 
swer further  states  that  Hubbard,  on  May  7, 
1896,  more  than  two,  and  less  than  three, 
years  after  the  said  sale,  filed  with  the  county 
clerk  of  Cook  county  certato  new  and  addi- 
tional affidavits,  with  the  tax  notice  thereto 
attached,  which  are  appended  to  the  answer; 
that  upon  delivery  to  the  county  clerk  of  said 
new  affidavits  and  notice  the  county  clerk 
executed  and  delivered  to  Hubbard,  on  May  7, 
1896,  a  tax  deed,  conveying  said  premises  to 
him,  for  the  nonpayment  of  the  taxes  of  the 
year  1892,  which  deed  was  recorded  on  May 
13,  1896;  that  on  May  7,  1806,  Hubbard,  by 
quitclaim  deed  of  that  date,  recorded  on  May 
13,  1896,  conveyed  said  premises  to  Mary 
Lauer,  the  plaintiff  to  error.  Subsequently, 
on  June  13,  1896,  the  defendant  in  error  filed 
a  supplemental  bUl,  making  Hubbard  a  i>arty 
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defendant  Default  was  entered  against  Hnb- 
bard.  yiaxj  Lauer  filed  an  answer  to  the 
supplemental  bill.  Thereafter  defendant  In  er- 
ror filed  an  amended  supplemental  bill,  recit- 
ing the  matter  of  the  original  bill  and  anB,wer 
thereto,  and  also,  by  way  of  supplement,  al- 
leging that,  after  the  filing  of  the  original 
bill,  Hubbard  Sled  with  the  county  clerk  cer- 
tahi  affidavits,  and  that  upon  the  filing  of 
said  affidavits  with  said  clerk  the  original 
tax  deed  issued  to  Hubbard  was  surrendered 
to  said  clerk,  and  the  latter  made  to  said 
Hubbard  a  new  tax  deed;  that  thereupon, 
on  May  7,  1896,  Hubbard  executed  a  new 
quitclaim  deed  to  said  Mary  Lauer.  It  is  al- 
leged that  such  filing  of  additional  affidavits 
and  execution  of  a  new  tax  deed  and  a  new 
quitclaim  deed  were  illegal  acts,  and  that  the 
second  tax  deed  is  void.  The  amended  sup- 
plemental bill  prays  that  the  Judgment  for 
taxes  against  said  lot  and  the  proceedings 
thereon  and  the  tax  deeds  to  Hubbard  and 
the  quitclaim  deeds  to  Mary  Lauer  may  be  set 
aside,  and  delivered  up,  and  canceled,  as 
clouds  upon  the  title  of  the  defendant  In  er- 
ror. The  plaintiff  in  error,  Mary  Lauer,  filed 
on  answer  to  the  amended  supplemental  bill, 
admitting  the  filing  of  the  additional  affida- 
vits with  the  coimty  clerk  as  above  set  forth, 
and  the  surrender  of  the  first  tax  deed  to  the 
clerk,  and  the  execution  of  a  new  tax  deed 
to  Hubbard,  and  of  a  quitclaim  deed  by  Hub- 
bard to  plaintiff  in  error,  on  May  7,  1806. 
The  plaintiff  in  error  claims  title  under  such 
additional  proceedings.  On  September  27, 
1897,  the  court  below  entered  a  decree  find- 
ing defendant  in  error  to  be  the  owner  of 
the  premises  In  question;  that  said  tax  deeds 
and  affidavits  and  quitclaim  deed  were  void, 
and  clouds  upon  the  title  of  the  defendant 
in  error,  and  that  the  same  should  be  re- 
moved. The  decree  adjudged  In  accordance 
with  the  findings,  and  ordered  that  such  deeds 
be  canceled  and  set  aside  upon  the  defendant 
in  error  paying  to  the  plaintiff  In  error  the 
amount  of  the  tax  sale,  and  all  payments  of 
taxes  made  under  the  tax  sale  and  judgment, 
respectively,  from  their  dates  to  the  date  of 
the  decree.  T'.ie  present  appeal  is  prosecuted 
from  such  decree  of  the  superior  court  of 
Cook  county. 

Ernst  P.  Herrmann  and  J.  Kent  Oreen,  for 
plaintiff  in  error.  J.  H.  Frendenthal,  for  de- 
fendant In  error. 

MAORUDER,  J.  (after  stating  the  facts). 
Section  216  of  the  revenue  act  provides  that 
the  purchaser  at  a  tax  sale,  or  his  assignee, 
shall  comply  with  certain  conditions  therein 
specified,  before  be  shall  be  entitled  to  a 
deed  of  the  land  purchased  at  such  tax  sale. 
Section  217  of  the  act  provides  that  every 
such  purchaser  or  assignee,  by  himself  or 
agent,  shall,  before  he  shall  be  entitled  to  a 
deed,  make  an  affidavit  of  his  having  com- 
plied with  the  conditions  of  section  216,  stat- 
ing particularly  the  facts  relied  on  as  such 
compliance,  and  shall  deliver  such  affidavit  to 


the  person  authorised  by  law  to  ezecate  the 
tax  deed.  3  Starr  &  C.  Ann.  St  <2d  Ed.) 
pp.  3487,  3400.  In  this  case  the  original 
affidavits  were  filed,  and  the  original  tax  deed 
was  issued,  in  January,  1896.  Hubbard,  to 
whom  the  tax  deed  was  Issued,  executed  a 
quitclaim  deed  of  the  premises  to  the  plain- 
tiff in  error  on  February  13,  1896.  The 
original  bill  herein  was  ffied  on  February  27. 
1896.  After  the  original  bill  was  filed,  the 
original  tax  deed  issued  to  Hubbard,  and 
dated  January  30,  1896,  was  surrendered  to 
the  county  clerk,  and  additional  affidavits 
were  ffied,  and  a  subsequent  tax  deed  was 
issued  to  Hubbard,  on  May  7,  1806.  The 
main  question  presented  by  the  record  is 
whether  a  purchaser  at  a  tax  sale,  having 
ffied  affidavits  under  section  217  with  the 
county  derk,  and  having  procured  the  issu- 
ance of  a  tax  deed  to  himself,  can  thereafter 
surrender  such  tax  deed,  and  file  additional 
affidavits,  as  additional  evidence  of  his  com- 
pliance with  the  law,  and  thereafter  have  a 
subsequent  tax  deed  Issued  to  him.  The  bill 
alleges  that  the  original  affidavits  filed  with 
the  county  clerk  on  January  30,  1806,  were 
defective  In  certain  particulars.  It  is  un- 
necessary to  consider  all  the  objections  made 
to  such  affidavits.  It  is  sufficient  to  notice 
one,  which  we  regard  as  well  founded.  That 
objection  has  reference  to  an  affidavit  made 
by  O.  J.  Marhoeffer,  which  was  sworn  to  on 
January  27,  1896.  In  such  affidavit  Mar- 
hoeffer swears  that  he  is  the  agent  of  Daniel 
J.  Hubbard;  that  as  such  agent  he,  on  the 
Ist  day  of  July,  1895,  being  at  least  three 
months  before  the  expiration  of  the  time  of  ire- 
demptlon  on  the  sale  mentioned  In  the  notice 
thereto  annexed,  served  a  notice,  of  which 
the  annexed  notice  is  alleged  to  be  a  true 
copy,  on  Caroline  Weber,  "who,  this  de- 
ponent Is  Informed  and  believes,  is  the  owner 
of  the  lot  described  in  said  notice,  by  handing 
the  same  to  and  leaving  same  with  her,  at 
Chicago  in  said  county."  The  affidavit  from 
which  the  above  quotation  Is  made  was  clear- 
ly defective.  It  alleges  that  Caroline  Weber 
is  the  owner  of  the  lot  described  in  the  notice; 
that  Is  to  say,  that  she  is  such  owner  at  the 
time  the  affidavit  was  made,  which  was  on 
January  27,  1896.  This  is  not  sufficient 
The  affidavit  should  have  stated  that  Caroline 
Weber  was  the  owner  of  the  lot  at  the  time 
when  the  notice  was  served  ujwn  her.  In 
Gonzalia  v.  Bartelsman.  143  111.  634,  32  N. 
E.  532,  we  said  (page  639,  143  lU..  and  page 
534,  32  N.  Bl.):  "The  legislature  has  provided 
in  section  216  of  the  revenue  act  that  the 
notice  therein  described  shall  be  served  on 
'the  owners  of,  or  parties  Interested  In.  said 
land  or  lot  if  they  can,  upon  diligent  inquiry, 
be  found  in  the  county,'  etc.  The  owners, 
or  parties  interested,  here  referred  to,  are 
those  who  are  such  at  the  time  the  notice  is 
served  or  published."  In  view  of  the  defect 
thus  indicated  In  the  affidavit,  the  original  tax 
deed  issued  by  the  county  clerk  to  Hubbard 
on  January  30, 1896,  was  invalid.     To  remedy 
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this  defect,  Habbard,  on  May  7,  1896,  filed 
another  aflMaTlt,  made  by  Marhoeffer,  and 
sworn  to  by  him  on  April  24,  1886,  In  which 
latter  affidavit  It  was  stated  that  Marhoeffer, 
as  agent  of  Hubbard,  on  the  Ist  day  of  July, 
1895,  "being  at  least  three  months  before  the 
expiration  of  the  time  of  redemption  on  the 
sale  mentioned  In  the  annexed  notice,  served 
the  notice  of  which  the  annexed  notice  Is  a 
true  copy  on  Caroline  Weber,  who  was  at  the 
time  of  the  serving  of  said  notice  the  sole 
owner  of,  the  only  person  In  the  actual  i)ob- 
eession  or  occupancy  of,  and  the  only  person 
having  any  Interest  in,  the  land  or  lot  de- 
scribed In  said  notice,  by  handing  the  same  to 
and  leaving  the  same  with  her  at  Chicago,  in 
said  county." 

We  are  of  the  opinion  that  the  defect  in 
the  original  affidavit  and  the  void  character 
of  the  tax  deed  based  thereon  were  not,  and 
could  not  be,  cured  by  the  subsequent  filing  of 
such  additional  afBdavIt,  and  the  Issuance  of 
a  new  tax  deed  based  thereon.  This  question 
was  expressly  decided  In  Klokke  v.  Stanley, 
109  m.  192.  In  the  latter  case  we  held  that 
a  county  clerk,  who  has  once  executed  a  tax 
deed  at  the  Instance  of  the  holder  of  the  cer- 
tificate of  purchase  at  a  tax  sale  upon  evi- 
dence then  furnished  by  such  holder,  cannot 
be  subsequentiy  compelled  by  mandamus  to 
execute  to  the  same  party  another  tax  deed 
mider  the  same  certificate  of  purchase,  the 
holder  thereof  having  filed  with  the  clerk  ad- 
ditional and  more  perfect  evidence  of  his  hav- 
ing complied  with  the  law  in  respect  to  giv- 
ing notice,  etc.,  after  the  execution  of  the 
first  deed.  The  reasons  for  such  holding  are 
fnlly  set  forth  in  that  case,  and  need  not  here 
be  repeated.  If  the  county  clerk  could  not  be 
compelled  by  mandamus  to  receive  such  ad- 
ditional affidavits,  and  to  execute  a  new  tax 
deed  based  thereon,  then  he  may  not  be  per- 
mitted to  do  so  voluntarily.  Maxey  v. 
Clabaugh,  1  Glhnan,  26.  It  is  true  that  here 
the  original  tax  deed  Issued  by  the  county 
clerk  was  defective,  because  tiiere  was  no 
statement  in  It  of  the  year  for  which  the  de- 
linquent tax  was  levied.  In  Maxcy  v.  Clab- 
augh, supra,  a  deed  to  the  purchaser  of  land 
sold  for  taxes  was  held  to  be  Invalid  on  ac- 
count of  such  omission.  The  mistake  In  the 
tax  deed  there  and  In  the  first  tax  deed  Issued 
here  was  the  mistake  of  the  county  clerk 
himself.  The  county  clerk  may  be  compelled 
by  mandamus  to  correct  a  mistake  of  this 
kind,  where  It  Is  his  own  fault  that  such  mis- 
take was  made.  Here,  however,  the  mistake 
in  the  statement  of  the  affidavit  was  that  of 
the  party  applying  for  the  deed,  "and  relates 
to  proof  which  It  was  his  duty  to  furnish  the 
clerk,  and  which  he  assumed  to  furnish  to 
the  clerk  before  he  applied  for  his  deed."  In 
case  of  a  mistake  bo  made  by  the  party  ap- 
plying for  a  deed,  mandamus  will  not  He. 
Klokke  T.  Stanley,  supra.  In  Klokke  v.  Stan- 
ley, supra,  a  new  affidavit  was  filed  with  the 
county  clerk  to  procure  another  tax  deed, 
upon  the  ground  that  the  first  affidavit  had 


omitted  to  state  that  a  notice  had  been  served 
upon  the  party  In  possession  of  the  premises. 
In  the  case  at  bar  one  of  the  affidavits  origi- 
nally filed  by  Marhoeffer  states  that  Mary 
Lauer  was  the  only  person  In  actual  posses- 
sion of  the  premises  here  Involved,  while  the 
additional  affidavit  of  Marhoeffer  alleged  that 
Caroline  Weber  was  the  only  person  in  the 
actual  possession  of  the  premises  in  contro- 
versy. As  these  affidavits  contain  contradic- 
tory statements  upon  the  subject,  the  reader 
of  the  same  would  be  at  a  loss  to  know  who 
was  the  actual  occupant  of  the  premises  in 
question.  0\ir  conclusion  upon  this  branch 
of  the  case  is  that  the  court  below  decided  cor- 
rectiy  In  holding  that  both  the  orlgitml  tax 
deed  and  the  tax  deed  subsequentiy  issued 
were  void,  and  were  clouds  upon  the  title  of 
the  defendant  In  error. 

Plaintiff  In  error  complains  that  the  court 
below  erred  In  admitting  evidence  of  the  ten- 
der made  by  the  defendant  In  error  to  the 
plaintiff  In  error  of  the  amount  to  which  the 
latter  was  entltied  for  her  reasonable  costs 
for  the  payment  of  the  taxes.  Whether  the 
evidence  upon  this  subject  was  or  was  not 
improperly  admitted  by  the  court  Is  a  ques- 
tion which  cannot  be  raised  upon  this  record, 
because  no  objection  was  made  by  counsel 
for  plaintiff  in  error  to  the  Introduction  of 
such  evidence  on  the  trial  In  the  court  below. 
A  party  must  object  to  evidence  offered,  so 
as  to  afford  the  trial  court  an  opportunity  of 
passing  upon  the  objection,  before  he  can  as- 
sign for  error  the  admission  of  such  evidence. 
Powell  V.  McCord,  121  111.  330,  12  N.  E.  262. 

Plaintiff  in  error  further  assigns  as  error 
that  the  court  below  refused  to  allow  a  wit- 
ness to  testify  as  to  the  payment  of  the  taxes 
on  the  premises  In  question  prior  to  the  year 
1892,  the  taxes  for  that  year  being  the  taxes 
for  the  nonpayment  of  which  the  premises 
were  sold.  The  question  addressed  to  the 
witness,  which  was  Intended  to  call  out  the 
proof  as  to  the  payment  of  such  taxes,  was 
objected  to  by  counsel  for  the  defendant  In 
error,  and  the  objection  was  sustained  by  the 
court;  but  no  exception  was  taken  by  counsel 
for  the  plaintiff  In  error  to  the  ruling  of  the 
court  sustaining  the  objection.  Hence  such 
ruling  cannot  be  here  assigned  as  error.  A 
party  cannot  complain  In  this  court  of  a  rul- 
ing of  the  trial  court  which  excludes  evidence, 
where  the  record  falls  to  show  that  any  ex- 
ception was  taken  to  such  ruling  at  the  time 
It  was  made,  or  that  any  motion  was  -made  to 
exclude  the  evidence.  Lithographing  Co.  t. 
Kerting,  107  111.  344.  But  the  proper  con- 
dition to  be  Imposed  upon  the  setting  aside  of 
a  tax  deed  Is  to  require  the  complainant  to 
pay  the  amount  paid  at  the  sale  with  all  sub- 
sequentiy paid  taxes  and  assessments,  togeth- 
er with  interest  thereon,  etc.  Gage  v.  Water- 
man, 121  111.  115,  13  N.  B.  543;  Barnett  v. 
Cllne.  60  111.  205;  Phelps  v.  Harding.  87  lU. 
442;  Parwell  v.  Harding,  96  111.  32;  Moore  v. 
Wayman,  107  III.  102.  It  was,  therefore.  Im- 
material who  paid  the  taxes  prior  to  the  sale. 
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This  being  so,  there  was  no  error  In  excluding 
proof  as  to  the  payment  of  such  prior  taxes. 
The  decree  of  the  superior  court  of  CJook 
county  is  affirmed.     Decree  affirmed. 


UTT  111.  390) 

HORNER  et  al.  t.  KEENB  et  al. 

(Supreme  Court  of  Illinois.    Dec.  21,  1888.) 

Baskmbnt— Fritatb   Wat— Biu^-DisMissAi,— I»- 

iONCTIOS. 

1.  The  owner  of  two  lots  and  an  adjoining 

Erivate  alley  conveyed  one,  telling  the  grantee 
e  couid  get  his  coal  in  through  the  alley.  Seld, 
that  the  latter  had  a  right  of  way  over  the  al- 
ley with  teams. 

2.  The  owner  of  three  lots  and  a  private  al- 
ley adjoining  two  of  them  conveyed  the  two 
and  the  "joint  use"  of  a  certain  strip,  and  a 
right  of  way  over  the  alley,  and  afterwards  con- 
veyed the  third  lot  with  a  right  of  way  over 
the  strip  and  the  alley.  Hdd,  that  the  grantee 
of  the  third  lot  was  entitled  to  use  the  alley 
with  teams;  and  this,  though  the  lot  did  not 
adjoin  the  alley. 

3.  A  bill  to  enjoin  the  obstruction  of  a  pri- 
vate alley  and  using  it  with  teams  was  properly 
dismissed  for  want  of  equity,  where  the  ob- 
structions were  removed  before  suit,  and  an 
unauthorized  use  of  the  alley  was  not  shown. 

Error  to  circuit  court,  Cook  county;  O.  H. 
Horton,  Judge. 

Bill  by  Hannah  Horner  and  others  against 
Francis  B.  Keene  and  others.  There  was  a 
decree  for  defendants,  and  complainants 
bring  error.    Affirmed. 

This  was  a  bill  In  equity  and  for  an  in- 
junction, filed  In  the  circuit  court  of  Cook 
county  December  19,  1893,  by  Hannah  Hor- 
ner and  Fannie  Abson,  against  David  Keene, 
Charles  E.  Cook,  F.  H.  Bramner  (the  agent 
of  Francis  B.  Keene),  Thomas  B.  Bryan, 
Lewis  B.  Coburn,  Julius  Jonas,  and  Alexan- 
der Officer.  The  bill  alleged  that  Hannah 
Horner  and  Fannie  Abson  claimed  an  inter- 
est In  a  private  alley,  being  the  south  579/ia 
feet  of  lot  4,  assessor's  division  of  lot  9,  block 
6,  fractional  section  15,  addition  to  Chicago; 
that  on  December  28,  1853,  Thomas  B.  Bryan 
owned  the  east  120.8  feet  of  lot  9,  In  said 
block  6,  situate  at  the  northwest  comer  of 
Wabash  avenue  and  Jackson  street,  other- 
wise known  as  lots  1,  2,  3,  and  4  of  said 
assessor's  division  of  lot  9,  block  6:  that 
lot  1  was  25  by  100  feet  lot  2  was  20  by  110 
feet,  and  lot  8  was  25  feet  0  Inches  by  110; 
that  lot  4  Is  10.8  feet  wide,  and  extends  from 
the  north  line  of  Jackson  street  north  51.75 
feet  to  the  north  line  of  lot  2,  thence  north 
25  feet  between  parallel  lines  20.8  feet  apart 
to  the  north  line  of  lot  9;  that  on  February 
10,  1855,  Thomas  B.  Bryan  conveyed  lot  3  to 
William  Bross,  also  the  stable  loi  being  the 
north  19  feet  of  lot  4,  also  the  "Joint  use" 
with  Bryan  and  perpetual  right  of  way  6 
feet  in  width  adjoining  the  east  10  feet  of 
said  stable  lot  running  from  lot  1  to  the  pri- 
vate alley,  also  perpetual  right  of  way  10.80 
feet  from  the  south  line  of  said  lot  to  Jack- 
son street;  that  Bryan  built  a  brick  resi- 
dence on  lot  3,  and  a  stable  on  the  stable  lot 


and  Inclosed  the  rest  of  lot  4  with  fences, 
and  lived  on  lot  3  until  said  deed  to  Bross. 
using  said  alley  as  an  access  for  bis  teams 
and  vehicles  to  the  stable.    The  bill  sets  out 
the  title  of  complainant  Hannah  Homer.    It 
alleges  a  deed  from  Bross  and  wife,  Febru- 
ary 13,  1856,  to  lot  3  and  a  stable  lot  and 
the  same  easements  and  right  of  way  as  tai 
the  deed  from  Bryan  to  Bross;  that  Ebene- 
zer  Hlgglns   and  wife,   on  June  10,    1856, 
deeded  to  Van  H.  Hlgglns  the  same  prem- 
ises, easements,  and  right  of  way,  and  on 
January  1,  1862,  Van  H.  Hlgglns  and  wife 
conveyed,  by  deed,  lot  3  and  the  stable  lot 
and  the  same  easements  and  right  of  way 
over  said  alley,  to  Henry  Horner,  the  hus- 
band of  complainant;  that  said  Henry  Hor- 
ner died,  testate,  Febmary  11,  1878,  devising 
the  same  easements  and  rights  of  way  to  his 
wife,  Hannah  Homer,  one  of  the  complain- 
ants.    The  bill  further  alleges  that  Henry 
Horner  was  in  the  exclusive  possession  of 
said  premises  until  the  great  Chicago  fire  of 
October,  1871,  and  complainant  claims  pos- 
session since  that  time;  that  since  the  fire, 
and  over  20  years  ago,  the  present  brick 
building  was  built  on  the  stable  lot  with  a 
window  facing  on  the  6  by  10  strip,  on  the 
south  side;  that  never  until  a  few  years  ago 
has  any  part  of  lot  4  been  used  by  teams 
other  than  those  belonging  to  the  owners  of 
lot  3  and  said  stable,  or  for  loading  or  un- 
loading goods  for  stores  on  lot  1;    that  the 
store  on  lot  1  was  erected  In  1874  and  the 
store  on  lot  2  In  1888;  that  on  March  1,  1802, 
complainant  Fannie  Abson  leased  said  stable 
building  from  Hannah  Horner  for  a  term  of 
five  years,  to  be  occupied  as  a  restaurant 
and  has  fitted  it  np  at  great  expense,  and 
built  up  a  large  and  profitable  business,  and 
has  paved  the  alley;   that  In  the  spring  of 
1892  she  erected  a  post  at  the  Jackson  street 
entrance  of  said  alley,  where  a  gate  stood 
before  the  Are,  to  prevent  teams  from  tres- 
passing, and  sets  np  the  destruction  of  the 
post  the  excavation  of  the  6  by  10  strip,  the 
construction  and  maintenance  of  a  trapdoor 
over  the  same,  the  closing  up  of  said  win- 
dow, and  that  it  Is  a  permanent  injury;  that, 
since  the  Bryan  conveyance,  said  6  by  10 
strip  has  been  used  and  treated  as  appurte- 
nant to  the  north  19  feet  of  lot  4;  that  Bram- 
ner, as  agent  for  Keene,  has  recently,  with 
one  Cook,  deposited  large  quantities  of  rot- 
ten wood,  dirt,  and  other  debris  in  front  of 
oratrix's  door,  and  obstructed  the  approach 
to  said  restaurant  and  excludes  light  and 
air  from  a  window  in  the  basement  of  the 
restaurant  facing  the  6  by  10  strip.    The 
bin  prays  for  an  injunction  restraining  de- 
fendants from  maintaining  any  obstruction 
on  lot  4,  or  maintaining  any  stairway  In  the 
strip,  or  from  leaving  open  any  trapdoor,  or 
from  placing  any  dirt  on  the  strip,  or  from 
Interfering  with  any  post  or  gate  to  be  placed 
at  the  Jackson  street  entrance  of  the  alley, 
or  from  placing  any  team  on  any  part  of 
lot  4,  or  from  using  any  part  of  the  6  by  10 
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strip  except  as  a  footway.  The  following 
plat  of  assessor'8  subdivision  of  lot  9,  block 
6,  was  made  an  exblbit  to  the  bill: 


76.45 

KtmteU. 

a 

s 

Offioer. 

a 

8 

1  Alley 

» 

Homer 

Stable 

Lot. 

n 

S 

V 

1   « 

6 

W 

9 

8              1 

ft 

P 

H 

c» 

M 

s 

P 

2MB 

a 

a 

WABASH  AVE. 

Francis  B.  Keene,  the  owner  of  lot  1  in  sub- 
division of  lot  9  In  block  6,  filed  his  answer 
under  oath,  claiming  that  all  of  lot  4,  except 
the  stable  lot  and  the  6  by  10  strip,  has  al- 
ways been  used  as  a  private  alley  for  the  ben- 
efit of  lota  1,  2,  3,  and  5,  and  has  been  used 
as  sncb  by  said  owners  as  occasion  required; 
that  the  6  by  10  strip  had  been  in  the  pos- 
session and  control  of  the  owners  of  lot  1, 
and  used  by  them  since  1855,  and  used  by 
them  as  a  passageway  between  lot  1  and  the 
private  alley;  that  the  right  of  way  over  said 
strip,  and  over  the  private  alley,  was  granted 
by  Thomas  B.  Bryan  to  Luther  Rossiter  by 
deed  of  April  24,  1855;  denies  that  any  part 
or  all  of  said  6  by  10  strip  has  ever  been  In 
the  exclusive  possession  of  any  owner  of  lot 
3  and  of  the  stable  lot;  denies  that  Henry 
Homer,  and  Hannah  Homer,  since  his  death, 
have  had  exclusive  possession  of  all  the  alley 
and  6  by  10  strip,  and  paid  taxes  thereon; 
and  alleges  that  the  private  alley  has  always 
been  used,  since  1858,  by  the  owners  of  ail 
the  abutting  lots,  v^ith  teams,  etc.,  as  occa- 
sion required;  that  defendant  Keene  removed 
the  post  because  it  interfered  with  the  com- 
mon use  of  the  alley;  that,  prior  to  the  re- 
moval of  the  post,  the  sidewalk  had  been  of 
plank  for  more  than  20  years;  that  after  the 
removal  of  the  post,  and  without  consent  of 
defendant  Keene  or  any  other  owner,  com- 
plainants placed  a  stone  pavement  over  the 
sidewalk  space,  with  the  outer  edge  so  raised 
as  to  prevent  access  by  teams  to  the  alley 
from  the  street;  claims  a  right  to  alter  the 
sidewalk  to  admit  teams  to  the  alley;  denies 
the  trapdoors  are  dangerous  or  a  nuisance, 
and  denies  that,  because  the  alley  Is  only  10 


feet  wide,  therefore  the  use  Is  impracticable, 
but  avers  that  it  Is  practicable  to  back  teams 
In  from  Jackson  street  to  reach  any  of  the 
lots;  avers  that  for  over  20  years  the  6  by  10 
strip  has  been  excavated,  but  that  the  excava- 
tion had  been  gradually  filled  with  d6brls, 
and  that  defendant  Keene  directed  this  d6brts 
to  be  cleaned  out,  and  a  stairway  built  into 
the  basement  of  the  building  on  lot  1,  and  cov- 
ered with  trapdoors;  that  persons  can  easily 
walk  over  the  trapdoors  without  danger; 
claims  that  the  rights  of  Keene  are  matters 
of  public  record,  and  were  never  disputed  un- 
til 1882. 

Francis  B.  Keene  also  filed  his  cross  bill, 
March  28,  1894,  setting  up  the  original  bill 
and  answer,  and  that  on  April  24,  1855.  Thom- 
as B.  Bryan  ovraed  and  possessed  at  least 
120.8  feet  of  lot  9,  being  lots  1,  2,  S,  and  4  of 
lot  9;  that  Bryan,  by  deed,  conveyed  to  Lu- 
ther BoBslter,  as  trustee  for  Harriet  V.  Bossi- 
ter  and  Gilbert  Rossiter,  lot  1  of  lot  9,  also  a 
perpetual  right  of  way  ovct  the  6  by  10  strip 
to  the  private  alley  10.8  feet  wide,  and  over 
the  private  alley  to  Jackson  street;  that  at 
that  time  the  north  19  feet  of  lot  4  was  used 
as  a  stable  lot  by  Bryan;  that  from  the  date  of 
that  deed  to  February  2,  1863,  Harriet  V. 
and  Gilbert  Rossiter  occupied  said  strip  and 
alley  for  general  alley  purposes;  that  on  Feb- 
ruary 2,  1863,  the  said  Rosslters  conveyed, 
by  deed,  to  James  M.  Outler,  said  lot  1  and 
rights  of  way;  that  Cutler  and  his  tenants 
occupied  said  premises  under  his  deed  up  to 
August  28,  1868,  when,  on  that  date.  Cutler 
and  wife  conveyed  lot  1  and  rights  of  way 
to  James  H.  Stead  and  Silas  M.  Moore;  that 
Moore  occupied  said  lot  and  used  said  rights 
of  way  up  to  June  6,  1870,  when  Moore  and 
wife  and  Stead  and  wife  conveyed  lot  1  and 
rights  of  way  to  Potter  Palmer;  that  on 
April  27,  1871,  Potter  Pahner  and  wife  con- 
veyed lot  1  and  the  same  rights  of  way  to 
Joseph  P.  Clarkson;  that  in  October,  1871, 
the  Improvements  on  lot  1  were  destroyed  by 
fire,  and  lot  1  remained  vacant  for  about  a 
year;  that  Clarkson  erected  a  four-story  brick 
building,  covering  all  of  lot  1;  that  at  that 
time  the  6  by  10  strip  was  excayated,  and  the 
sides  walled  up  with  brick,  and  the  excavation 
used  for  an  entrance  to  the  cellar  of  lot  1, 
the  excavation  being  covered  by  trapdoors 
when  not  used;  that  the  said  building  and  ex- 
cavation remained  afterwards  as  first  con- 
structed In  1872,  and  on  March  23,  1877, 
Clarkson  and  wife  conveyed  lot  1  and  the 
same  rights  of  way  to  David  Keene.  who  oc- 
cupied the  same  until  his  death.  In  February, 
1893,  when  he  devised  said  lot  1  to  Francis 
B.  Keene,  the  complainant  In  the  cross  bill. 
The  cross  bill  avers  that  at  no  time  since  the 
conveyance  by  Bryan,  In  1856,  has  any  one 
objected  to  such  use  by  the  owners  of  lot  1  of 
said  strip  and  private  alley  until  1892,  and 
that  during  all  that  time  said  owners  of  lot 
1  have  used  said  private  alley  and  strip  for 
all  purposes  of  an  alley.  Including  use  of 
teams.    The  cross  bill  further  seta  out  that 
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Faimie  Abson,  by  the  direction  of  Hannah 
Homer,  In  the  latter  part  of  1892,  paved  the 
private  alley  with  cement  from  the  stable  to 
JTackson  street,  erected  a  post  at  the  Jackson 
street  eatrance,  and  built  a  storm  door  directly 
In  front  of  the  6  by  10  strip,  to  the  injury  of 
Keene,  and  that  she  also  caused  the  pavement 
to  be  extended  at  a  height  to  cut  off  teams, 
and  now  for  the  first  time  claims  a  right  to 
Umlt  the  use  of  the  alley  to  foot  passage  only; 
that  the  right  to  use  the  alley  and  the  con- 
nection with  Jackson  street  for  general  alley 
purposes  is  of  great  value  to  Keene;  that  no 
person  except  Keene  can  have  any  possible 
use  for  the  6  by  10  strip  except  the  occupants 
of  the  stable  lot,  who  use  the  same  for  light 
and  air;  that  lot  2  la  owned  by  Lewis  L.  Co- 
bum,  and  occupied  by  his  tenant,  and  lot  6 
Is  owned  by  Alexander  Officer.  The  answer 
under  oath  is  waived,  and  asks  that  Abson 
and  Horner  be  enjohied  from  Interfering  with 
the  use  by  Keene  of  the  6  by  10  strip  and  pri- 
vate alley  for  general  private  alley  purposes. 
The  cross  bill  was  amended,  to  the  effect  that 
Keene  does  not  claim  any  rights  by  prescrip- 
tion in  the  6  by  10  strip  which  he  did  not 
have  by  the  original  grant. 

Answer  was  filed  to  the  amended  cross  bill. 
It  admits  that  Bryan  owned  the  east  120.8 
feet  of  lot  9,  being  lots  1,  2,  S,  and  4;  that 
said  6  by  10  strip  was  many  years  ago  partly 
excavated  to  afford  light  and  air  to  a  window 
of  the  stable  building  below  the  surface;  that 
the  owners  of  lot  1  used  said  excavation  aa  a 
coal  chute;  denies  that  the  owners  of  lot  1 
have  used  the  private  alley  since  1855  for  all 
purposes,  including  teams;  and  claims  a  right 
to  construct  the  storm  door,  but  admits  that 
complainants  have  not  an  exclusive  use  of  the 
6  by  10  strip. 

Replication  was  filed  by  Keene  to  the  an- 
swer to  his  cross  bill.  Defaults  pro  confesso 
were  entered  as  to  Bryan,  Coburn,  Officer, 
and  Jonas,  and  the  case  was  referred  to  a 
special  commissioner.  Objections  were  filed 
to  the  report  of  the  special  commissioner,  and 
it  was  ordered  that  the  objections  filed  before 
the  special  commissioner  stand  as  exceptions. 
Upon  final  hearing,  the  circuit  court  decreed 
as  follows:  "It  is  therefore  ordered,  adjudg- 
ed, and  decreed  that  the  cross  complainant, 
Francis  B.  Keene,  who  is  the  owner  of  lot  1 
in  assessor's  division  of  original  lot  9,  in  block 
6,  In  fractional  section  15,  addition  to  Chicago, 
in  Cook  county.  111.,  Is  possessed  of,  and  he 
and  his  heirs  and  assigns  are  entitled  to,  a 
perpetual  right  of  way  appurtenant  to  said 
lot  1  over  a  private  alley  in  the  rear  thereof, 
leading  from  said  lot  1  to  Jackson  street,  a 
public  highway  in  the  city  of  Chicago,  Cook 
county,  aforesaid;  that  said  private  alley  con- 
sists of  a  strip  of  ground  6  feet  In  width  by 
10  feet  in  length.  Immediately  west  of  and 
adjoining  the  south  6  feet  of  said  lot  1,  to- 
gether with  a  strip  ol  ground  west  thereof, 
and  connecting  therewith  10.80  fee"  In  width, 
beginning  19  feet  south  of  the  north  line  of 
tot  4,  in  the  assessor's  division,  and  running 


thence  south  an  even  width  of  10.80  feet  to 
Jackson  street  aforesaid,  which  strips  of  land 
are  together  otherwise  known  and  described 
as  all  of  lot  4  In  said  assessor's  division,  ex- 
cept the  north  19  feet  thereof;  that  the  com- 
plainant Hannah  Homer,  who  is  the  owner 
of  lot  3  and  the  north  19  feet  of  lot  4,  in  said 
assessor's  division.  Is  also  possessed  of,  and 
she  and  her  heirs  and  assigns  are  entitled  to, 
a  like  right  of  way  appurtenant  to  her  said 
lots  over  the  same  private  alley  connecting 
said  lots  with  Jackson  street;  that  neither  of 
the  rights  of  way  aforesaid  Is  exclusive  of 
the  other,  but  the  owner  of  each,  and  his  or 
her  tenants,  are  entitled  to  use  the  same  for 
any  and  all  purposes  reasonably  necessary  or 
convenient  In  connection  with  bis  or  her  said 
premises,  Including  the  reasonable  use  of  said 
private  alley  with  teams  and  wagons,  and 
for  the  shipping  and  receipt  of  merchandise 
through  and  over  said  alley  to  and  from  Jack- 
son street  aforesaid.  It  Is  further  ordered, 
adjudged,  and  decreed  that  complainants, 
Hannah  Homer  and  Fannie  Abson,  within 
thirty  days  from  the  entry  of  this  decree, 
remove,  or  cause  to  be  removed,  the  storm 
door  erected  by  them  upon  the  private  alley 
aforesaid.  In  front  of  the  buildhig  located 
upon  the  north  19  feet  of  lot  4  aforesaid;  and 
that  within  the  same  time  they  remove,  or 
cause  to  be  removed,  the  cement  sidewalk  In 
front  of  the  alley  aforesaid,  which,  as  here- 
inabove found  by  the  court,  constitutes  an 
obstruction  to  the  use  of  said  alley,  or  that 
they  cause  the  same  to  be  reconstmcted  in 
such  a  manner  as  to  afford  safe  and  conven- 
ient access  to  and  from  the  alley  from  Jack- 
son street  aforesaid.  It  is  further  ordere(% 
adjudged,  and  decreed  that  said  complainants, 
Hannah  Horner  apd  Fannie  Abson,  their 
agents  and  servants,  be,  and  they  are  hereby, 
perpetually  enjoined  and  restrained  from  pla- 
cing, or  causing  to  be  placed,  any  permanent 
obstruction  whatsoever  In  or  upon  any  part 
of  said  alley  or  the  entrance  thereto,  and 
from  in  any  manner  interfering  with  any 
reasonable  use  of  said  alley  by  tiie  owner  or 
occupants  of  lot  1  aforesaid,  with  teams  or 
otherwise.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  cross  complainant, 
Francis  B.  Keene,  within  thirty  days  from 
the  entry  of  this  decree,  remove  the  trapdoors 
upon  the  6  feet  by  10  feet  space  in  the  nurtb- 
east  comer  of  said  alley,  and  cover  the  ex- 
cavation therein  in  a  safe,  substantial  man- 
ner, 80  as  to  afford  light  and  air  to  any  win- 
dow there  may  be  In  any  of  the  buildings 
surrounding  the  same,  and  to  afford  safe  and 
convenient  passage  over  the  same  for  all  pur- 
poses that  may  be  reasonably  necessary  or 
convenient.  It  Is  further  ordered,  adjudged, 
and  decreed  that  the  original  bfil  filed  herein 
be,  and  the  same  is  hereby,  dismissed  for 
want  of  equity,  at  complainants'  costs,  and 
that  the  cross  complainant,  Francis  B.  Keene. 
have  and  recover  of  and  from  the  complain- 
ants. Hannah  Homer  and  Fannie  Abson,  bis 
costs  in  this  behalf  expended,  to  be  taxed,. 
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and  that  execution  Issne  therefor."  From 
this  decree  the  complainants  in  the  original 
bill  haye  appealed  to  this  court,  and  aslc  a 
reversal  of  the  same. 

Story,  Russell  &  Story,  for  plaintiffs  in  error. 
Joseph  H.  Fitch,  for  defendants  in  error. 

CRAIG,  J.  (after  stating  the  facts).  1.  The 
principal  question  for  determination  in  this 
case  Is:  Is  the  defendant  Francis  B.  Keene, 
the  owner  of  lot  1  In  the  suhdiTision  of  lot 
9,-  block  6,  of  fractional  section  15,  addition 
to  Chicago,  entitled  to  a  perpetual  right  of 
way,  with  teams  and  wagons,  equally  with 
complainant  Hannah  Homer,  the  owner  of 
lot  3,  over  the  private  alley  appurtenant  to 
lot  1,  and  in  the  rear  thereof,  leading  to  Jack- 
son street,  by  yirtue  of  the  grant  in  the  deed 
frcKn  Thomas  B.  Biyan  to  Rossiter,  and  the 
successive  deeds  from  Rossiter  to  David 
Keene?  The  evidence  shows  that  John  W.' 
Wanghop,  the  then  owner  of  the  whole  of 
original  lot  9,  conveyed  the  north  26  feet 
of  the  east  141  feet  of  the  lot  to  Robert  W. 
Patterson;  and  on  August  1,  1853,  Waugbop 
conveyed  the  south  50  feet  of  the  east  141 
feet  to  Thomas  B.  Bryan.  These  premises 
inclnde  lot  S,  all  of  lot  2  except  the  north  foot 
of  it,  and  all  of  lots  4  and  6.  Bryan  and 
Patterson  then  owned  the  whole  of  the  east 
141  feet  of  lot  9,  with  a  fi-ontage  of  76  feet 
on  Wabash  avenue.  Bryan  built  a  brick 
bouse  on  the  corner  25  feet,  on  what  is  sub- 
lot  3.  Bryan  and  Patterson  effected  an  ex- 
change of  lots.  December  23,  1853,  Patter- 
son conveyed  to  Bryau  the  east  120.80  feet 
of  the  north  26  feet,  being  lot  1;  also  the 
north  one  foot  of  lot  2,  and  the  north  26  feet 
of  lot  4.  Bryan  testifies:  "I  do  recall  that 
in  the  transactions  with  Dr.  Patterson  I  men- 
tioned to  him  that  he  could  get  his  coal  In 
through  the  alley.  I  recall  that  fact,  and  I 
never  shall  forget  a  certain  remark  he  made 
In  respect  to  it;  but  It  was  a  religious  re- 
mark, about  'Narrow  is  the  way,'  etc."  This 
evidence  shows  Patterson,  to  whom  lot  2 
was  conveyed,  expected  to  have,  and  had, 
the  right  of  way  with  teams  in  the  alley  as 
an  iikcident  to  his  ownership  of  his  lot.  In 
Cihak  ▼.  Klekr,  117  la  643,  7  N.  E.  Ul,  this 
court  held  that  where  the  owner  of  two  tene- 
ments, or  of  an  entire  estate,  has  so  arranged 
and  adapted  them  that  one  tenement  or  one 
portion  of  the  estate  derives  a  benefit  and 
advantage  from  the  other,  of  a  permanent, 
open,  and  visible  character,  and  he  sells  a 
portion  of  the  property,  the  purchaser  will 
take  the  tenement  or  portion  sold,  with  all 
the  benefits  and  burdens  which  so  appear  at 
the  time  of  the  sale  to  belong  to  it;  that  it  is 
not  necessary,  in  such  case,  that  the  ease- 
ment claimed  by  the  grantee  must  be  really 
necessary  for  the  enjoyment  of  the  estate 
granted,  but  it  is  sufficient  if  it  is  highly  con- 
venient and  beneficial  therefor.  See,  also, 
XeweU  v.  Sass,  142  lU.  104,  31  N.  B.  176. 

It  appears  from  the  evidence  that  wood- 


sheds were  buHt  about  this  time  In  the  rear 
of  the  Patterson  lot  Got  2),  and  In  the  rear 
of  lot  3,  with  the  rear  wall  of  the  sheds  on 
the  east  line  of  the  alley  in  controversy,  with 
an  opening  or  slide  door  in  the  sheds  for  the 
purpose  of  getting  in  wood  or  coal  from  the 
alley.  Bryan,  by  the  deed  from  Waughop, 
dated  August  1, 1863,  and  the  deed  from  Pat- 
terson, dated  December,  1853,  for  lot  1,  own- 
ed lot  1,  and  also  lots  3  and  4  and  the  stable 
lot,  together  with  the  6  by  10  strip,  and,  own- 
ing the  same,  had  the  right  of  passage  over 
the  6  by  10  strip,  and  the  right  to  use  lot  4, 
as  an  alley  for  teaming  purposes.  Bryan,  in 
his  deed  to  William  Bross,  dated  February 
10,  1855,  conveyed  lot  3,. the  north  19  feet  of 
lot  4  (the  steble  lot),  and  also  the  joint  use  of 
the  6  by  10  strip  and  right  of  way  over  the 
alley  to  Jackson  street  The  several  convey- 
ances from  Bross  to  M>enezer  Hlgglns,  and 
from  Ebenezer .  Hlgglns  to  Van  H.  Hlgglns, 
describe  the  property  and  rights  of  way  sub- 
stantially the  same  as  iu  the  deed  from  Van 
H,  Hlgglns  to  Henry  Horner.  The  deed  con- 
veys lot  3,  also  the  stable  lot,  also  the  use  of 
right  of  way  over  the  6-foot  strip,  and  "also 
the  perpetual  right  of  way  over  the  said  pri- 
vate alley.  It  being  a  strip  of  ground  about 
10.8  feet  wide,  running  from  the  south  line 
of  said  steble  lot  to  Jackson  street"  After 
these  conveyances,  Bryan  still  owned  lot  1, 
25  by  100  feet  east  of  the  steble  lot,  and  a 
lot  20  feet  wide  west  of  the  private  alley.  In 
April,  1855,  Bryau  sold  lot  1,  25  by  100  feet 
east  of  the  steble,  to  Luther  Rossiter,  which 
was  described  as  follows:  "The  north  25  feet 
of  the  east  100  feet  of  said  lot  9,  together 
with  the  perpetual  right  of  way  over  a  strip 
of  ground  adjoining  said  part  of  lot  on  the 
southwest  comer  thereof,  being  6  feet  in 
width,  and  extending  westwardly  of  an  even 
width  of  6  feet  to  a  private  alley  of  10.80  feet 
in  width  running  to  Jackson  street  together, 
also,  with  the  perpetual  right  pf  way  over 
said  last-named  alley,  rupnlng  north  and 
south  to  Jackson  street"  In  the  successive 
deeds  of  Bryan  to  Rossiter,  Rossiter  to  Cut- 
ler, Cutler  to  Stead  and  Moore,  Stead  and 
Hoore  to  Potter  Palmer,  Palmer  to  Joseph 
P.  Clarkson,  and  Clarkson  to  David  Keene, 
there  was  in  the  grant  substantially  the  same 
language  of  right  of  way  over  the  alley  to 
Jackson  street 

Where  an  easement  is  granted  or  reserved 
in  express  terms  by  deed,  the  question  tben 
ordinarily  is,  what  is  the  proper  construction 
of  the  language  of  the  deed?  Shep.  Touch. 
88.  From  the  language  used  in  the  deed 
from  Bryan  to  Rossiter,  it  was  evidently  the 
intention  of  the  grantor  to  grant  a  perpetual 
right  of  way  from  said  lot  1  to  Jackson  street 
for  all  the  ordinary  and  usual  purixraes  and 
uses  of  an  alley.  The  grant  did  not  limit 
the  right  of  way  to  foot  passage.  This  right 
of  way  was  to  be  enjoyed  with  others  having 
a  similar  right  in  the  same  alley,  and  in  the 
same  strip  of  land.  The  deed  from  Bryan  to 
Bross  of  lot  8  and  the  stable  lot  granted  the 
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joint  use  of  fhe  6  by  10  strip  and  right  of 
way  over  the  alley,  and  not  the  exclusive 
use.  This  deed  was  not  In  conflict  with  the 
Joint  use  of  the  strip  and  alley  to  the  re- 
spective grantees  of  lot  1.  A  reasonable 
right  of  way  was  to  be  enjoyed  by  the  own- 
ers of  lots  abutting  on  this  alley.  Neither  of 
the  rights  of  way  was  exclusive  of  the  other, 
but  the  complainant  Hannah  Homer,  and  the 
owner  of  lot  1,  and  the  owners  of  the  other 
lots  abutting  on  the  alley,  and  their  tenants, 
are  entitled  to  use  the  said  alley  for  all  rea- 
sonable and  necessary  purposes,  Including  the 
reasonable  use  of  said  alley  with  teams. 

If  the  deed  from  Bryan  to  Bross  was  In- 
tended to  grant  the  exclusive  use  of  the  alley 
to  Bross  and  his  grantees  when  Bryan  sold 
lot  1  to  Rosslter,  It  Is  not  reasonable  to  pre- 
sume he  would  have  granted  a  perpetual  right 
of  way  over  the  same  alley;  but,  If  the  In- 
tention was  to  establish  a  right  of  way  over 
lot  4  for  the  benefit  of  all  subsequent  own- 
ers, a  reason  can  be  found  for  each  deed  con- 
taining substantially  the  same  grant  of  right 
of  way.  We  are  of  the  opinion,  therefore, 
that  the  owners  of  lot  1  and  the  stable  lot 
have  a  Joint  use  of  light  and  air  and  right  of 
way  over  the  6  by  10  strip,  and  also  a  Joint 
use  of  light  and  air  In  the  excavation  of  the 
said  6  by  10  strip,  and  that  the  owner  of 
lot  1  Is  entitled  to  a  perpetual  right  of  way 
appurtenant  to  said  lot  1  over  the  private 
alley  In  the  rear  of  said  lot  1,  leading  from 
the  6  by  10  strip  to  Jackson  street,  for  any 
and  all  purposes  reasonably  necessary  or  con- 
venient to  his  premises,  Including  the  rea- 
sonable use  of  said  private  alley  with  teams, 
and  that  complainant,  the  owner  of  lot  3,  is 
also  possessed  of  and  entitled  to  a  like  right 
of  way  appurtenant  to  her  said  lots  over  the 
said  alley  to  Jackson  street. 

It  Is  contended  by  plalntifl's  In  error,  there 
being  no  terminus  of  the  alley  upon  lot  1, 
that,  therefore,  the  easement  was  In  gross. 
A  right  of  wSy  will  never  be  presumed  to  be 
in  gross  where  It  can  fairly  be  construed  as 
appurtenant.  Railroad  C!o.  v.  Koelle,  104  111. 
455.  In  Whitney  v.  Railway  Co.,  11  Gray, 
365,  the  court  defined  a  grant  which  may  be 
regarded  as  appurtenant,  aa  follows:  "When 
it  appears,  by  fair  Interpretation  of  the  words 
of  a  grant,  that  It  was  the  totentlon  of  the 
parties  to  create  or  reserve  a  right,  In  the 
nature  of  a  servitude  or  easement.  In  the 
property  granted,  for  the  benefit  of  other  land 
owned  by  the  grantor,  and  originally  forming, 
with  the  land  conveyed,  one  parcel,  such  right 
will  be  deemed  appurtenant  to  the  land  of  the 
grantor,  and  binding  on  thpt  conveyed  to  the 
grantee,  and  the  right  and  burden  thus  cre- 
ated will  pass,  respectively,  to,  and  be  bind- 
ing on,  all  subsequent  grantees  of  the  re- 
spective lots  of  land."  The  deeds  from  Bryan 
down  to  Keene  contained  the  same  grant  as 
In  the  deed  from  Bryan  to  Rosslter.  The  lan- 
guage used  shows  It  was  the  intention  to 
create  a  right  of  way  over  this  alley  to  Jack- 
son street,  and  this  right  will  be  deemed  ap- 


purtenant to  and  binding  on  that  conveyed 
to  the  grantee,  and  all  subsequent  grantees 
of  the  respective  lots  of  land.  In  Washb. 
Easem.  p.  35,  §  13,  It  is  said:  "Where,  there- 
fore, one  grants  or  reserves  a  right  of  ease- 
ment over  one  i>arcel  of  land  In  favor  of  an- 
other, such  easement,  by  such  act  of  creation 
or  annexation,  would  become  Incident  and  ap- 
purtenant to  such  estates  respectively,  and 
pass  as  appurtenant  In  after  conveyances,  by, 
or  even  without,  the  word  'appurtenances,' 
so  long  as  such  estates  should  subsist  as  dis- 
tinct estates  in  different  proprietors.  Nor 
could  the  easement  be  separated  from  the 
principal  estate,  except  by  him  who  has  a  dis- 
posing power  over  the  estate,"— citing  Ritg« 
V.  Parker,  8  Cusb.  145. 

2.  Was  the  alley  used  for  teaming  purposes 
by  the  owners  of  the  various  lots  abutting  on 
this  private  alley  on  lot  4,  from  about  De- 
cember, 1853,  until  the  complainant  Fannie 
Abson  put  up  the  post  at  the  entrance  of  the 
alley  Into  Jackson  street.  In  May,  1892?  Com- 
plainants Introduced  testimony  for  the  purpose 
of  proving  that  the  owners  of  lot  3  had  the 
exclusive  use  of  the  alley  on  lot  4  with  teams, 
while  defendants  introduced  evidence  to  show 
that  the  alley  was  used  by  the  owners  of 
other  lots  with  teams.  The  master  in  chan- 
cery, on  the  question  of  the  user  or  nonuser 
of  lot  4  as  an  alley  with  teams,  divided  the 
evidence  on  that  subject  Into  three  periods: 
First  period,  from  the  date  of  the  deed  by 
Dr.  Patterson  to  Bryan  of  lot  1,  In  Decem- 
ber, 1853,  down  to  the  date  of  the  deed  of 
lot  3  and  the  stable  lot  to  Henry  Homer,  in 
January,  1862;  second  period,  from  January  1, 
1862,  to  the  time  of  the  Chicago  fire,  Octo- 
ber 9,  1871;  third  period,  from  October  », 
1871,  to  May  1, 1802. 

The  sworn  answer  of  Francis  B.  Keene,  the 
oath  not  having  been  waived,  states  this  pri- 
vate alley  had  been  used  since  1855  by  all 
the  owners  of  all  abutting  lots,  with  teams, 
as  occasion  required.  Gilbert  Rosslter  testi- 
fied, for  defendants,  that  he  lived  on  lot  1 
from  1855  to  1860,  and  had  a  rear  entrance 
to  lot  4,  and  used  the  alley  to  get  wood  into 
his  lot,  and  that  the  teams  usually  backed  in 
from  Jackson  street.  William  Higgins,  a  son 
of  Ebenezer  Higgins,  testified  by  deposition, 
for  the  complainants,  that  only  his  father's 
teams  used  the  alley.  In  1866,  when  his 
father  lived  on  lot  S,  this  son  was  only  two 
years  of  ag:e.  He  says  that  he  was  familiar 
with  the  property  after  he  moved  away,  for 
he  used  to  visit  his  uncle.  Van  H.  Higgins, 
who  then  occupied  the  property.  The  evi- 
dence shows  Van  H.  Higgins  bought  the  prop- 
erty in  1856,  and  sold  It  to  Homer  in  1862, 
which  would  make  the  witness  only  eight 
years  of  age  when  his  uncle  moved  from  the 
property.  This  testimony,  after  the  lapse  of 
40  years,  Is  entitled  to  little  weight  Ebene- 
zer Higgins,  the  father,  who  lived  In  Yazoo, 
Miss.,  testified,  in  his  deposition,  that  he 
owned  the  Horner  property  and  stable,  hav- 
ing bought  it  in  Febraary,  1856,  and  sold  It 
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June  11,  1S56,  and  his  testimony  related  to 
only  four  months  between  these  deeds,  and 
be  testified  that  the  other  owners  did  not  use 
the  alley,  to  his  knowledge.  This  testimony 
Is  not  sufficient  to  overcome  the  sworn  answer 
of  Francis  B.  Keene,  and  the  positive  testi- 
mony of  Rosslter,  that  all  the  owners  of  abut- 
ting lots  used  the  alley  with  teams,  from  1853 
to  the  date  of  the  deed  to  Henry  Homer,  Jan- 
uary 1,  1S62,  and  sustains  the  finding  of  the 
master  In  chancery  that  there  is  no  evidence 
during  this  period  that  the  respective  owners 
of  lot  3  bad  the  exclusive  use  for  teams  of 
lot  4,  but  that  there  was  a  preponderance  of 
evidence  that  during  part  of  that  period  lot  4 
was  used  as  an  alley  for  teams  by  the  owners 
of  some  of  the  other  lots  than  that  of  lot  3 
and  the  stable  lot,  and  without  objection. 

The  second  period  is  from  January  1,  1S62, 
to  the  time  of  the  Chicago  Are,  October  9, 
1871.  As  to  the  use  of  lot  4  as  an  alley, 
with  teams,  we  have  examined  the  testimony 
of  the  witnesses,  upon  which  the  master  in 
chancery  based  his  report  for  this  period  of 
about  nine  years.  The  master  reports  that, 
during  this  period  there  is  no  preponderance 
of  evidence  that  the  alley  on  lot  4  was  used 
for  teaming  purposes  exclusively  by  the  Hom- 
ers. While  there  is  some  evidence  that,  after 
Henry  Homer  acquired  lot  3  and  the  stable 
lot,  the  gate  at  the  Jackson  street  entrance 
to  the  alley  (a  gate  erected  by  Bross)  was 
kept  padlocked,  and  the  key  kept  by  the  Hom- 
ers, there  was  no  preponderance  of  evidence 
that  the  Homers  refused  to  allow  the  gate 
to  be  opened  for  the  occupants  of  other  lots. 
Addison  Ballard,  a  witness  for  the  cross  com- 
plainant, testified  that  he  knew  lot  1  from 
1865  to  1871;  that  he  owned  54  feet  just 
north  of  it;  that  it  was  used  a^  an  alley  for 
horses  and  wagons  before  the  great  fire  of 
October,  1871,  to  get  to  the  stables  In  the 
*rear;  that  Officer  and  Kimball  lived  on  lots  4 
and  5,  and  there  was  a  bam  in  the  rear,  and 
teams  reached  it  from  Jackson  street  through 
this  alley;  and  that  he  himself  had  driven  In 
the  alley  during  this  period,  when  he  was  in 
the  lumber  business,  The  sworn  answer  also 
covered  this  period,  and  states  that  all  of 
lot  4,  except  the  stable  lot  and  the  6  by  10 
strip,  has  always  been  used  as  a  private  alley 
with  teams,  for  the  benefit  of  the  owners  of 
lots  1,  2,  3,  and  5,  and  has  been  used  as  occa- 
sion required.  One  witness  for  complainants 
testified  he  was  In  Europe  for  three  years  dur- 
ing this  period,  and  that  lot  4  was  never 
used,  to  his  recollection,  by  the  occupants  of 
lots  1  and  2.  Some  of  the  complainants'  wit- 
nesses never  saw  any  of  the  abutting  owners 
use  the  alley  during  this  time.  The  master 
finds  there  is  some  difference  in  the  weight 
to  be  given  to  testimony,— between  positive 
testimony  that  a  man  did  use  or  saw  others 
use  the  alley  for  teaming  purposes,  and  the 
testimony  of  witnesses  that  they  did  not  see 
or  know  of  such  use,— and  finds  there  is  a 
slight  preponderance  of  evidence  that  Alex- 
ander Officer,  occupying  lot  5,  and  Addison 
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Ballard,  during  this  period,  used  the  alley  on 
lot  4  for  teaming  purposes. 

During  the  third  period,  from  October  9, 
1871,  to  May  1,  1SD2,  the  master  found  that 
the  gate  to  the  alley,  together  with  all  the 
buildings  and  improvements,  was  burned  in 
the  great  fire,  and  that  there  is  no  evidence 
that  there  was  any  obstruction  to  the  use 
of  the  alley  with  teams  until  about  May  1, 
1892,— nearly  21  years  afterwards,- when 
Fannie  Abson  erected  the  post  at  the  Jack- 
son street  entrance  to  the  alley.  We  find 
that  during  this  period  there  la  evidence  of 
the  occupants  of  the  various  lots  using  the 
alley  on  lot  4  for  teaming  purposes.  Wil- 
liam H.  Ditmer  occupied  the  store  on  lot  1 
in  1882  and  1883  for  a  restaurant,  and  he 
used  the  alley  with  express  wagons  to  get  in 
his  provisions,  and  for  hauling  out  ashes, 
garbage,  etc.,  and  nobody  ever  objected. 
Kimball  &  Co.,  wholesale  glass  men,  occu- 
pied lot  5,  and  they  used  to  back  a  wagon 
In  to  a  door  which  opened  into  the  alley,  and 
loaded  the  wagon  with  glass.  And  Edwards 
&  Son,  who  occupied  lot  2  as  a  carriage 
house,  used  the  alley  to  bring  in  their  con- 
veyances. Morris  H.  EUlnger  occupied  lot  1 
for  13  years,- from  1878  to  1891,— as  a  pic- 
ture frame  manufacturer.  He  testifies  be 
used  the  alley  for  shipping  and  receiving 
goods;  that  teams  used  to  back  In  there; 
that  he  used  It  right  along,  getting  In  coal 
and  lumber;  that  he  used  to  carry  stufF 
through  the  6  by  10  strip  into  the  rear  door; 
that  no  one  ever  objected  to  the  use  of  the 
alley  (with  teams)  until  the  barn  was  rented 
for  a  restaurant.  Cobum  and  Bramner  also 
testified  to  the  use  of  the  alley  by  teams. 
Cobum  owned  lot  2  since  1878,  and  he  saw 
teams  in  the  alley  unloading  Into  the  build- 
ing on  lot  5;  while  Frederick  H.  Bramner, 
who  took  charge  of  the  Keene  property  In 
1889.  testifies  that  he  took  out  aU  the  parti- 
tions on  the  three  upper  floors,  and  took  out 
all  the  plaster,  laths,  etc.,  by  teams  through 
the  alley,  and  no  one  objected.  He  also  tes- 
tifies that  Ellinger  shipped  most  of  his  goods 
through  the  alley  by  teams  at  that  time,  and 
for  years  afterwards.  In  1889  Ellinger  leas- 
ed the  property  occupied  by  Abson,  which 
was  then  a  bam,  and  used  the  alley  with 
express  wagons,  and  nobody  objected  to  such 
use.  The  master  found  that  during  this  peri- 
od of  21  years  there  was  no  evidence  that 
there  was  any  obstractlon  to  the  use  of  the 
alley  with  teams.  The  master's  report  was 
approved  by  the  circuit  court,  and  we  think 
the  evidence  fully  warranted  the  finding. 

It  was  also  alleged  in  the  bill  that  Horner 
had  paid  all  taxes  upon  the  alley  for  more 
than  30  years.  The  stipulation  In  the  record 
as  to  the  tax  receipts  offered  In  evidence  by 
Horner  does  not  sustain  this  allegation.  The 
receipts  show  that  since  1868  Homer  paid 
taxes  only  on  the  east  4^4  feet  of  the  south 
25  feet  (I.  e.  the  half  Immediately  abutting 
upon  lot  3)  and  the  south  6  feet  of  the  north 
23  feet  of  the  west  half  of  lot  4,  being  a 
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space  8  by  10  feet  on  the  west  side  ot  the 
alley,  Immediately  fronting  the  doorway  of 
the  barn,  now  the  Abson  restaurant  The 
evidence  shows  Horner  did  not  pay  the  taxes 
on  the  portions  of  the  alley  abutting  upon 
either  of  lots  1,  2,  or  5.  It  also  appears  in 
evidence  that  on  March  26,  1868,  Silas  M. 
Moore,  then  the  owner  of  lot  1,  paid  a  special 
assessment  for  filling  and  grading  Jackson 
street,  assessed  by  the  city  of  Chicago 
against  sublot  4  (the  alley);  and  on  March 
26,  1868,  Henry  Homer,  the  owner  of  lot  3, 
and  complainant's  husband,  paid  to  said 
Moore  $5.10  "in  full  for  his  (said  Homer's) 
I>ortion  of  said  special  assessment."  Keene 
has  paid  the  taxes  upon  the  east  half  of  the 
alley  abutting  upon  lot  1,  and  the  6  by  10 
strip.  This  evidence  does  not  show  that 
Henry  Horner  claimed  to  hold  the  whole  of 
the  alley  adversely,  but  rather  shows  that 
he  considered  the  owners  of  the  other  lots 
abutting  on  the  alley  had  a  joint  right  of 
way  with  himself,  and  should  pay  their  pro- 
portion of  the  taxes  on  that  portion  of  the 
alley  opposite  the  respective  lots  by  reason 
of  the  grant  in  their  deeds. 

3.  Plaintiffs  in  error  Insist  the  circuit  court 
erred  In  dismissing  the  original  bill  for  want 
of  equity.  It  was  alleged  in  the  original  bill 
that  defendants  bad  deposited  large  quanti- 
ties of  rotten  wood,  debris,  and  rubbish  in 
front  of  Abson' 8  door.  The  evidence  shows 
it  had  all  been  removed  before  the  bill  was 
filed;  that  it  was  only  placed  in  the  alley 
temporarily,  while  repairs  were  being  made 
to  the  6  by  10  strip.  The  real  question  at 
issue  in  the  original  bill  and  answer  was 
the  right  of  the  parties  to  the  use  of  the 
alley  with  teams.  No  Injury,  irreparable  or 
otherwise,  was  shown  by  the  evidence  to 
have  occurred,  and  no  use  of  the  alley  other 
than  was  authorized  by  the  grant  in  the  deed 
was  shown.  Consequently,  the  relief  sought 
to  prevent  defendants  from  using  the  alley 
with  teams  was  not  warranted,  and  the  bill 
was  properly  dismissed  for  want  of  equity. 
Finding  no  serious  error  in  the  record,  the 
decree  of  the  circuit  court  is  affirmed.  De- 
cree affirmed. 


(177  111.  178) 

Cnr  OF  JOLIBT  ▼.  JOHNSON. 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Pleadino—Vahianck—Ekror— Waiver— Evi- 
dence—IssTiiccTioss. 

1.  In  an  action  for  injury  resulting  from  fall- 
ing on  a  sidewalk,  there  was  an  allegation  that 
the  planks  were  broken  and  unfastened.  The 
proof  showed  that  some  of  the  planks  were  un- 
fastened, and  that  the  fall  resulted  from  tliis. 
Beld  not  a  variance,  though  tiiere  was  no  proof 
of  any  planks  being  broken. 

2.  In  an  action  for  injury  caused  by  falling 
on  a  sidewalk,  the  derlaration  alleged  that  the 
"right  knee  of  plaintiff  was  then  and  therp  dis- 
located," and  she  "became  sick,  lame,  disor- 
dered, and  permanently  injured."  The  proof 
was  that  plaintiff's  knee  impinged  against  a 
protruding  nail,  causing  a  jagged  wound  above 


the  cap,  and  a  swelling  of  the  limb,  and  vari- 
cose veins.    Beld  not  a  variance. 

3.  Objection  of  variance  between  pleading 
and  proof  must  be  made  in  the  trial  court,  so 
that  an  amendment  may  be  permitted,  and,  if 

'not  so  made,  will  be  deemed  waived. 

4.  Where  the  allegation  in  an  action  for  in- 
Jury  from  falling  on  a  sidewalk  was  that  plain- 
tiff dislocated  her  right  knee,  and  became  lame 
and  permanently  injured,  it  was  not  error  to 
admit  proof  of  varicose  veins,  though  there  was 
no  complaint  of  enlargement  of  the  limb;  it 
referring  merely  to  the  results  produced  by  the 
injury. 

5.  Error  of  a  witness  in  stating  a  conclusion 
that  a  sidewalk  was  in  "poor  condition"  was 
harmless,  he  stating  fully  the  reasons  why  it 
was  in  poor  condition. 

6.  A  requested  charge  that  there  was  no  evi- 
dence that  a.  defendant  city  had  actnal  notice 
of  a  defect  in  a  sidewalk  was  properly  modified 
80  as  to  read,  "Unless  the  jury  believe  •  •  • 
that  the  city  had  actual  notice"  of  the  defect, 
"or  that  the  sidewalk  •  •  •  was  out  of  re- 
pair for  such  a  length  of  time  that  the  city" 
by  reasonable  care  might  have  discovered  it, 
etc.,  though  there  was  no  evidence  of  actnal 
notice. 

7.  Error  in  charging  that  the  action  claims 
damages  for  an  "injury  sustained,"  as  assum- 
ing as  a  fact  that  injury  was  sustained,  is 
cured,  where  a  subsequent  charge  leaves  the 
jury  to  determine  whether  or  not  plaintiff  was 
mjured. 

8.  Where  the  doctrine  annonnced  in  a  refused 
charge  was  substantially  embodied  in  given 
charges,  error  in  refusing  the  charge  was  harm- 
less. 

9.  In  an  action  for  injury  from  falling  on  a 
sidewalk,  a  charge  that  plaintiff  could  not  re- 
cover, if  the  injury  resulted  from  a  defective 
construction  of  the  walk,  was  properly  refused; 
the  evideuce  showing  tlie  injury  resulted,  not 
from  defective  construction,  but  from  defective 
repairs,  and  the  declaration  alleging  that  de- 
fendant suffered  the  walk  to  be  and  remain  in 
a  bad  and  unsafe  condition. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  by  Margaretb  Johnson  against  the 
city  of  Joliet  From  a  judgment  of  the  ap- 
pellate court  (71  111.  App.  423)  affirming  a 
Judgment  for  complainant,  defendant  ap-' 
peals.    Affirmed. 

This  Is  an  action  on  the  case  for  the  re- 
covery of  damages  for  Injuries  claimed  to 
have  been  sustained  by  the  appellee  In  con- 
sequence of  a  fall  on  a  defective  sidewalk 
In  the  city  of  Joliet  on  September  29,  1894. 
In  the  trial  court  the  appellee  recovered  a 
verdict  for  |1,500,  upon  which,  after  over- 
ruling a  motion  for  new  trial,  the  court  ren- 
dered Judgment.  An  appeal  was  taken  from 
the  Judgment  so  rendered  to  the  appellate 
court,  where  the  Judgment  was  affirmed. 
The  present  appeal  Is  prosecuted  from  such 
Judgment  of  affirmance. 


Coll  McNaughton,  for  appellant    B. 
and  J.  W.  Downey,  for  appellee. 


Meera 


MAORUDER,  J.  The  reversal  of  the  Judg- 
ment in  this  case  is  asked  upon  the  ground 
that  there  is  a  variance  between  the  allega- 
tions in  the  declaration  and  the  proof  in- 
troduced by  the  appellee  thereunder.  The 
variance  complained  of  is  alleged  to  exist 
both  as  to  the  allegationB  setting  np  the 
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cause  of  fhe  injury  and  as  to  tbose  setting 
up  the  character  of  the  injury.  The  alleged 
variance  between  the  statement  of  the  cause 
of  the  injury  and  the  proof  in  relation  to  the 
same  is  based  upon  the  following  allegation 
in  the  declaration:  "The  said  defendant 
•  •  •  wrongfully  and  negligently  suffered 
the  same  [sidewalk]  to  be  and  remain  in  bad 
and  unsafe  repair  and  condition,  and  divers 
of  the  planks  wherewith  the  sidewalk  was 
laid  to  be  and  remain  broken  and  unfasten- 
ed, and  divers  of  the  sills  or  stringers  upon 
which  the  planks  of  said  sidewalk  were  laid 
to  become  rotten  and  decayed,"  etc.  It  is 
said  that  no  proof  was  Introduced  to  show 
that  the  planks  of  the  sidewalk,  or  any  of 
them,  were  broken.  The  allegation  is  not 
only  that  the  planks  were  broken,  but  that 
they  were  unfastened,  and  also  that  the  sills 
upon  which  they  were  laid  had  been  rotten 
and  decayed.  There  is  proof  tending  to  show 
that  some  of  the  boards  were  unfastened 
and  were  rotten,  and  that  the  tripping  which 
resulted  in  the  fall  of  appellee  was  due  to 
the  fact  that  one  or  more  of  the  boards  of 
the  sidewalk  were  unfastened.  This  was 
sufficient  to  Justify  a  submission  of  the  case 
to  the  Jury,  even  though  there  was  no  proof 
that  any  of  the  boards  were  broken.  It  is 
not  necessary,  In  actions  for  torts,  that  every 
allegation  of  matters  of  substance  should  be 
strictly  proved.  The  statement  of  the  tort 
18  divisible  in  Its  nature,  and  proof  of  part 
of  the  tort  or  injury  is.  in  general,  sufficient 
to  support  the  declaration.  "In  torts,  the 
plaintiff  may  prove  a  part  of  his  charge,  If 
the  averment  is  divisible,  and  there  be 
enough  proof  to  support  his  case."  City  of 
Bock  Island  v.  Culnely,  126  111.  408,  18  N. 
E.  753.  The  alleged  variance,  so  far  as  it 
has  reference  to  the  character  of  the  injury, 
Is  based  upon  the  allegation  of  the  declara- 
tion, that  "the  right  knee  of  the  plaintiff  was 
then  and  there  dislocated,"  etc.  It  is  said 
that  there  Is  no  proof  that  the  appellee's  knee 
was  dislocated  by  the  accident.  The  proof 
does  show  that.  In  her  fall,  plaintiff's  right 
knee  impinged  against  a  nail  or  spike  pro- 
truding from  one  of  the  planks  of  the  side- 
walk; that  the  result  was  a  Jagged  wound 
a  little  above  the  cap.  of  the  right  knee, 
which  caused  a  swelling  around  the  mouth 
of  the  wound,  and  caused  the  limb  to  be 
swollen.  The  doctor,  who  dressed  the 
wound  and  sewed  it  up,  states  that  it  was 
about  an  inch  and  a  half  long,  and  quite 
deep,  and  also  says  that:  "There  was  crepi- 
tation of  the  bone  covering  of  the  knee,  like 
if  there  would  be  sand  under  it,  or  Ice  un- 
der it  It  would  give  with  the  finger,  so 
that  it  was  very  susceptible  and  painful.  I 
made  examination  as  to  the  condition  of  the 
veins  In  that  place.  The  varicose  vein  in 
that  limb  was  very  much  enlarged.  It  would 
be  an  Injury  to  her  limb  and  to  her  health, 
because  liable  at  any  time  to  result  In 
hemorrhage."  We  are  unable  to  say  that, 
under  proof  of  the  character  thus  indicated. 


there  was  not,  In  a  certain  sense,  a  disloca- 
tion of  the  knee.  But,  wh-^ther  this  was  so 
or  not,  the  declaration  alleges  that  as  a 
result  of  her  fall,  the  appellee  "became  sick, 
lame,  disordered,  and  permanently  injured." 
This  allegation  was  broad  enough  to  let  In 
the  proof,  and  was  sustained  by  the  proof. 
We  concur  with  the  appellate  court  when 
they  say  In  their  opinion,  "The  charges  were 
broad  enough  to  warrant,  we  think,  the  proof 
admitted." 

Independently,  however,  of  any  of  the  con- 
siderations already  advanced,  it  is  well  set- 
tled that  an  objection  alleging  variance  be- 
tween the  allegations  and  proofs  must  be 
made  In  the  trial  court,  in  order  to  afford  an 
opportunity  to  the  plaintiff  to  amend  the 
declaration.  Such  objection  should  properly 
be  made  at  the  time  the  evidence  is  offered; 
otherwise  it  will  be  waived.  Construction 
Co.  V.  Foley,  166  HI.  31,  46  N.  B.  750;  Village 
of  Chatsworth  ▼.  Rowe,  168  IlL  114,  46  N. 
B.  763.  We  do  not  find  In  the  record  that 
any  specific  objection  was  made  to  any  of 
the  offered  evidence  of  the  plaintiff  as  being 
variant  from  the  allegations  of  the  declara- 
tion. Such  an  objection  on  the  ground  of 
variance  must  not  be  general  in  its  char- 
acter, but  must  be  sufficiently  specific  to 
show  f^erein  the  variance  consists.  Con- 
struction Co.  v.  Foley,  supra. 

Objection  Is  also  made  as  to  the  admission 
of  certain  evidence  which  the  court  permitted 
the  appellee  to  introduce  over  the  objection 
of  the  appellant.  It  is  said  that  the  proof  as 
to  the  enlargement  of  the  varicose  veins 
should  not  have  been  admitted,  because  there 
was  no  complaint  in  the  declaration  of  any 
enlargement  of  the  limb.  There  was  no  error 
in  the  admission  of  this  testimony,  because  it 
had  reference  merely  to  the  results  produced 
by  the  Injury  to  the  knee  of  the  appellee.  In 
describing  the  character  of  the  injury,  the 
physicians  referred  to  such  enlargement  as  a 
necessary  consequence  of  it  It  Is  not  neces- 
sary that  the  declaration  should  describe  in 
detail  all  the  characteristics  and  consequences 
of  a  wound  inflicted  by  an  injury. 

It  is  also  objected  that  one  of  the  witnesses 
was  permitted  to  state  his  conclusions  from 
the  evidence,  instead  of  stating  facts.  One 
James  Hart  was  called  as  a  witness  for  the 
appellee,  and  stated  that  the  sidewalk  was 
in  "poor  condition."  It  is  claimed  that  this 
was  a  statement  of  bis  conclusion  or  opinion 
in  regard  to  the  matter.  But,  whether  this 
be  so  or  not,  no  particular  harm  resulted  to 
the  appellant,  because  the  witness  states  the 
reasons  why  the  sidewalk  was  in  poor  condi- 
tion. Those  reasons  were  that  some  of  the 
planks  were  not  sound,  and  that  at  least  one 
of  them  had  been  unfastened  and  was  thrown 
out  upon  the  ground  at  the  point  where  the 
injury  occurred. 

Complaint  Is  also  made  that  error  was  com- 
mitted by  the  trial  court  in  the  giving  and 
modification  and  refusal  of  instructions.  Ap- 
pellant asked  the  court  to  give  an  instruction 
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containing  the  following  words:  "There  la  no 
evidence  that  the  defendant,  the  city  of  Jollet, 
had  actual  notice  thereof;"  that  Is,  of  the  de- 
fect. Appellant  contends  that  the  instruction 
containing  this  statement  should  have  b^n 
given  as  asked,  because  there  was  no  evi- 
dence that  the  city  had  actual  notice  of  any 
defect  in  the  sidewalk.  The  court  gave  the 
instruction  after  modifying  it  It  was  so 
modified  as  to  read  as  follows:  "Unless  the 
Jury  believe  from  the  evidence  that  the  city 
had  actual  notice  of  such  defective  walk,  or 
that  the  sidewalk  In  question,  at  the  point 
where  the  plaintiff  Is  alleged  to  have  been 
Injured,  was  out  of  repair  for  such  a  length 
of  time  that  the  city,  by  Its  proper  officers,  In 
the  exercise  of  reasonable  diligence,  might 
have  discovered  the  defects  existing,"  etc. 
The  modification  was  proper.  It  states  the 
law  correctly.  Village  of  Mansfield  v.  Moore, 
124  ni.  133,  16  N.  E.  248;  City  of  Sterling  v. 
Merrill,  124  111.  522,  17  N.  B.  6. 

In  the  second  Instruction  given  for  the  ap- 
pellee the  following  words  are  used:  "The 
court  Instructs  the  jury  that  this  Is  an  action 
brought  by  Margareth  Johnson  against  the 
city  of  Joliet;  claiming  damages  for  an  In- 
jury sustained  by  her  by  falling  on  a  side- 
walk," etc.  It  is  said  that,  by  the  use  of 
the  words  "an  injury  sustained,"  the  instruc- 
tion assumes  as  a  fact  that  the  appellee  did 
sustain  Injury.  The  next  paragraph  of  the 
Instruction  cured  the  defect  thus  indicated, 
if  it  was  a  defect,  by  leaving  it  to  the  jury 
to  find  from  the  evidence  whether  or  not 
plaintiff  was  injured.  The  second  paragraph 
begins  with  the  following  words:  "If  you  be- 
lieve from  the  evidence  that  the  plaintiff  was 
Injured  by  falling  on  said  walk  by  reason 
of  a  defect  therein,  as  alleged  in  her  declara- 
tion," etc. 

Complaint  Is  also  made,  that  the  trial  court 
refused  to  give  an  instruction  asked  by  the 
appellant  which  stated  that,  if  the  Jury  be- 
lieved that  the  injury  complained  of  was  the 
result  of  an  accident,  and  not  the  result  of 
negligence  of  the  city,  the  plaintiff  could  not 
recover,  and  that  the  city  was  bound  only  to 
the  exercise  of  reasonable  prudence  and  dili- 
gence In  the  repair  of  Its  sidewalks,  and  was 
not  required  to  foresee  and  provide  against 
every  danger  or  accident  that  might  occur, 
and  was  not  an  Insurer  against  accident.  We 
find  upon  examination  that  the  doctrine  an- 
nounced by  this  instruction  was  embodied 
substantially  In  other  Instructions  which  were 
given,  and  therefore  appellant  suffered  no  in- 
jury on  account  of  its  refusal. 

It  is  also  said  that  the  court  erred  in  refus- 
ing to  give  two  Instructions  asked  by  the 
appellant  which  stated,  in  substance,  that  if 
the  Injury  to  the  appellee  was  the  result  of 
a  defective  construction  of  the  sidewalk,  and 
not  the  result  of  a  failure  on  the  part  of  the 
city  to  keep  the  same  in  repair,  then  the 
plaintiff  could  not  recover.  Instructions 
should  be  based  upon  the  evidence.  We  find 
no  evidence  in  the  record  tending  to  show 


that  the  accident  resulted  In  any  way  from 
any  defect  in  the  original  construction  of  the 
sldewallc  Some  of  the  witnesses.  In  describ- 
ing the  condition  of  the  sidewalk,  made  some 
reference  to  the  manner  in  which  it  was  con- 
structed, but  these  references  were  only  inci- 
dental to  their  statements  as  to  the  condi- 
tion of  the  repairs  upon  the  sidewalk.  Tbe 
testimony  shows  that  the  original  sidewalk, 
as  first  laid,  had  been  constructed  some  nine 
or  ten  years  before  tbe  accident  The  city 
Itself  introduced  two  witnesses  for  the  pur- 
pose of  showing  that  tbe  sidewalk  had  been 
repaired  in  tbe  spring  of  1894  by  taking  out 
some  of  the  sillB  or  stringers,  which  had  be- 
come rotten  or  decayed,  and  putting  In  new 
sills  or  stringers.  This  testimony,  however, 
did  not  have  reference  to  the  construction  of 
a  new  sidewalk,  but  merely  to  the  repairing 
of  tbe  existing  sidewalk.  Tbe  witnesses  speaic 
of  their  work  as  being  In  the  nature  of  re- 
pairs, and  state  expressly  that  all  of  the  old 
stringers  were  not  taken  out.  The  statement 
of  the  declaration  that  the  appellant  suffered 
the  sidewalk  to  be  and  remain  in  bad  and 
unsafe  condition  was  broad  enough  to  justify 
the  introduction  of  all  the  testimony  that  was 
introduced  in  regard  to  the  condition  of  the 
sidewalk,  or  In  regard  to  tbe  nature  of  the 
repairs  made  upon  It 

Some  other  objections  of- a  minor  character 
are  urged  in  reference  to  the  instructions 
given  and  the  instructions  refused,  but  we  do 
not  deem  them  of  suificlent  importance  to  re- 
quire further  notice.  The  Judgment  of  the 
appellate  court  is  afia.rmed.  Judgment  af- 
firmed. 


(172  Maas.  286) 

WATERS  et  al.  v.  BONVOUI/)IK. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Jan.  5, 1899.) 

Municipal    Cot«por*tion9  —  Appkopriatiok   of 
MoxE\-— Public  Pduposbs. 

1.  Under  Pub.  St  c.  27,  {  10,  authoridng 
towns  to  appropriate  money  tor  certain  pur- 
poses, "and  for  all  other  necessary  charges  aria- 
ing  in  such  toT\'n,"  a  town  cannot  appropriate 
money  to  pay  expenses  of  a  committee  to  at- 
tend a  convention  of  American  Municipalities, 
since  such  expenses  are  not  "necessary  char- 
ges." 

2.  Pub.  St  c.  28,  8  13,  providing  that  city 
councils  may  appropriate  money  for  armories, 
holiday  celebrations,  and  "other  public  pur- 
poses," does  not  authorize  a  city  to  appropri- 
ate money  to  defray  the  expenses  of  a  commit- 
tee to  represent  it  at  a  convention  of  American 
Municipalities, 

Report  from  supreme  judicial  court,  Hamp- 
den county;  Marcus  P.  Knowlton,  Judge. 

Bill  by  Edward  S.  Waters  and  others 
against  Pierre  Bonvouloir,  city  treasurer,  to 
restrain  the  latter  from  paying  certain  money 
appropriated  by  the  board  of  aldermen. 
Case  reported,  and  Injunction  granted. 

Arthur  B.  Chapln,  for  petitlonera  J.  B. 
CaiToll,  W.  H.  McClintock,  and  J.  P.  Staple- 
ton,  Jr.,  for  respondent 
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FIELD,  O.  J.  This  Is  a  petition  brought 
under  Pub.  St  c.  27,  §  129,  by  10  taxable  In- 
habitants of  the  city  of  Holyotce,  to  restrain 
the  respondent,  as  city  treasurer,  from  pay- 
ing money  out  of  the  treasury  of  the  city  in 
accordance  with  an  appropriation  of  $500, 
made  on  the  recommendation  of  the  mayor, 
by  the  board  of  aldermen,  by  a  vote  of  16 
yeas  to  5  nays.  The  appropriation  was  from 
the  contingent  fund,  to  defray  the  expenses 
of  a  committee  to  attend  a  convention  of 
American  Municipalities  at  Detroit,  Mich., 
where  subjects  pertalnhig  to  the  administra- 
tion of  cities  were  to  be  discussed,  and  which 
the  city  of  Holyoke  had  received  an  invita- 
tion to  attend.  This  convention  was  under 
the  charge  of  the  League  of  American  Mu- 
nicipalities, whose  constitution  provided  that 
its  objects  were:  "First,  the  perpetuation  of 
the  organization  as  an  agency  for  the  co- 
operation of  American  cities  in  the  practical 
study  of  all  questions  pertaining  to  munic- 
ipal administration;  second,  the  holding  of 
annual  conventions  for  the  discussion  of  con- 
temporaneous municipal  affairs;  third,  the 
establishment  and  maintenance  of  a  central 
bureau  of  Information  for  the  collection, 
compilation,  and  dissemination  of  statistics, 
reports,  and  all  kinds  of  Information  relative 
to  municipal  government"  The  charter  of 
the  city  of  Holyoke  is  St  1896,  c.  438.  The 
last  part  of  section  13,  Id.,  is  as  follows: 
"The  board  [of  aldermen]  shall,  so  far  as  is 
not  Inconsistent  with  this  act,  have  and  ex- 
ercise all  the  legislative  powers  of  towns 
and  of  the  inhabitants  thereof,  and  shall  have 
and  exercise  all  the  powers  now  vested  by 
law  In  the  city  of  Holyoke  and  In  the  lnhal>- 
itants  thereof,  as  a  municipal  corporation, 
and  be  subject  to  all  the  liabilities  of  city 
councils  and  of  either  branch  thereof,  under 
the  general  laws  of  the  commonwealth,  and 
it  may  by  ordinance  prescribe  the  manner  In 
which  such  powers  shall  be  exercised.  Its 
members  shall  receive  no  compensation  for' 
their  services  as  members  of  the  board  of 
aldermen  or  of  any  committee  thereof." 
Section  14,  Id.,  Is  as  follows:  "Neither  the 
board  of  aldermen  nor  any  member  or  com- 
mittee thereof  shall  direcUy  or  indirectiy 
take  part  in  the  employment  of  labor,  the 
making  of  contracts,  the  purchasing  of  ma- 
terials or  supplies,  the  construction,  altera- 
tion or  repairs  of  any  public  works,  buildings 
or  other  property,  or  the  care,  custody  or 
management  of  the  same;  or  in  the  conduct 
of  any  of  the  executive  or  administrative 
business  of  the  city,  or  in  the  expenditure  of 
public  money,  except  as  herein  otherwise 
provided  and  except  such  as  may  be  neces- 
sary tor  the  contingent  and  incidental  ex- 
penses of  the  board  of  aldermen;  nor  In  the 
appointment  or  removal  of  any  officers  ex- 
cept as  is  herein  otherwise  provided.  But 
nothing  in  this  section  contained  shall  affect 
the  powers  or  duties  of  the  board  in  relation 
to  city  aid  to  disabled  soldiers  and  sailors 
and  to  the  families  of  those  killed  in  the  Civil 


War."  Section  23,  Id.,  Is  as  follows:  "No 
member  of  the  board  of  aldermen  shall,  dur- 
ing the  term  tor  which  he  Is  elected,  hold 
any  other  office  in  or  under  the  city  govern- 
ment, have  the  expenditure  of  any  money 
appropriated  by  the  board  of  aldermen,  or 
act  as  counsel  In  any  matter  before  the 
board  of  aldermen  or  any  committee  thereof; 
and  no  person  shall  be  eligible  for  appoint- 
ment to  any  municipal  office  established  by 
the  board  of  aldermen  during  any  municipal 
year  within  which  he  was  an  alderman,  until 
the  expiration  of  the  succeeding  municipal 
year."  The  question  is  whether  the  appro- 
priation of  $500  from  the  contingent  fund  to 
pay  the  expenses  of  the  committee  to  the 
convention  of  the  American  Municipalities 
at  Detroit  is  authorized  by  the  general  laws 
with  reference  to  towns  and  cities  or  by  the 
charter  of  the  city  of  Holyoke.  Pub.  St  cc. 
27,  28,  and  the  amendments  thereof,  define 
the  powers  of  towns  and  cities  and  city  coim- 
clls.  The  appropriation  shown  in  the  present 
case  is  not  for  the  payment  of  "necessary 
charges,"  within  the  meaning  of  Pub.  St  c. 
27,  8  10.  Necessary  charges  are  confined  to 
matters  In  which  a  town  or  city  has  a  duty 
to  perform,  an  interest  to  protect  or  a  right 
to  defend.  Mlnot  v.  Inhabitants  of  West 
Roxbury,  112  Mass.  1;  Coolidge  v.  Inhabit- 
ants of  Brookllne,  114  Mass.  592;  Spauldlng 
V.  Inhabitants  of  Peabody,  153  Mass.  129,  26 
N.  E.  421;  Swift  v.  Inhabitants  of  Falmouth, 
ICT  Mass.  116,  45  N.  E.  184.  Pub.  St  c.  28, 
S  13,  is  as  follows:  "The  city  council  of  a 
city  may,  by  yea  and  nay  vote  of  two-thirds 
of  the  members  of  each  branch  thereof  pres- 
ent and  voting,  appropriate  money,  not  ex- 
ceeding in  any  one  year  one-fiftieth  of  one 
per  cent  of  its  valuation  for  the  current  year, 
for  armories  for  the  use  of  military  compa- 
nies, for  the  celebration  of  holidays,  and  for 
other  public  purposes."  It  Is  contended  that 
the  appropriation  shown  In  the  present  case 
is  for  "other  public  purposes,"  within  the 
meaning  of  this  section  of  the  statutes.  The 
appointment  of  a  committee  "to  represent 
the  city  of  Holyoke  at  the  convention  of 
American  Municipalities  to  be  held  at  De- 
troit Mich.,  from  August  1st  to  4th,  inclu- 
sive," does  not  seem  to  be  for  any  distinct 
public  purpose,  within  the  meaning  of  the 
charter  of  the  city  or  of  the  general  laws. 
The  purpose  apparentiy  Is  to  educate  the 
committee  generally  with  reference  to  all 
questions  pertaining  to  municipal  adminis- 
tration anywhere.  It  Is  not  confined  to  the 
ascertainment  of  facts  for  the  information 
of  the  board  of  aldermen  of  the  city  of  Hol- 
yoke, concerning  questions  actually  pending 
before  the  board.  There  Is  nothing  in  the 
statutes  of  the  commonwealth  which  author- 
izes the  city  of  Holyoke  to  become  a  mem- 
ber of  the  League  of  American  Municipali- 
ties, and  the  attendance  of  a  committee  made 
up  of  the  mayor  and  certain  members  of  the 
board  of  aldermen  upon  any  meeting  of  that 
league  is  for  the  purpose  of  listening  to,  or 
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taking  part  In,  general  discussions  concerning 
mnnldpal  administration.  The  general  edu- 
cation of  the  mayor  and  aldermen  upon  all 
matters  relating  to  mnulclpalltles  In  the  Unit- 
ed States  and  Canada  Is  not,  we  think,  a 
publlr  purpose,  and  cannot  be  paid  for  out 
of  the  funds  of  the  city.  An  injunction 
should  be  Issued  as  prayed  for.    So  ordered. 

\m  Mass.  3U) 
PAIN  ▼.  SOCIETE  ST.  JEAN  BAPTISTB. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.     Jan.  6,   1899.) 

Bb:(Bficial  Associations  —  Bt-Laws  —  Aubsd- 
HENT8 — Sick  Benefits— Vested  Riobts. 

1.  While  a  member  of  a  beneficial  association 
was  receiving  sick  benefits  under  an  existing 
by-law,  an  amendment  was  adopted  whereby 
such  benefits  were  reduced.  The  by-laws  in 
existence  when  such  member  joined  the  asso- 
ciation, and  under  which  he  contracted,  provid- 
ed for  their  amendment.  Held  that,  as  the  right 
of  such  member  to  receive  benefits  was  subject 
to  change,  it  was  not  violative  of  vested  rights 
to  make  the  change  at  any  time. 

2.  A  benefidaJ  association  amended  its  by- 
laws byjproviding  that,  when  a  member  has  re- 
ceived 3d  weeks  of  sick  benefits,  he  shall  not 
hereafter  receive  more  than  $1  a  week.  Held 
applicable  to  a  member  who  had  received  39 
weeks  of  sick  benefits  previous  to  the  adoption 
of  the  amendment. 

Appeal  from  superior  court  Bristol  county. 

Action  by  Damase  Pain  against  the  SocI6t6 
St  Jean  Baptlste  to  recover  certain  sick  bene- 
fits. There  was  a  Judgment  for  defendant 
and  plaintiff  appeals.     Affirmed. 

L.  E.  Wood  and  A.  G.  Weeks,  for  appellant 
Hugo  A.  Dubuque,  for  appellee. 

HAMMOND,  J.  The  defendant  society  Is 
a  beneficiary  organization  chartered  In  1884, 
under  Pub.  St  c.  115,  and  ever  since  Its  In- 
corporation the  plaintiff  has  been  a  member 
in  good  standing.  In  June,  1880,  the  plain- 
tiff, by  reason  of  sickness,  became  unable  to 
work,  and  has  so  continued  to  the  present 
time;  and  during  that  time  he  has  received 
beneiQts  at  the  rate  of  $5  per  week  for  13 
weeks  of  each  year,  down  to  July  7,  1896; 
and  since  the  latter  date  he  has  received 
benefits  at  the  rate  of  $1  only  per  week  for 
13  weeks  of  each  year.  This  suit  Is  brought 
to  recover  the  additional  $4  per  week  for  a 
period  of  9  weeks.  Whether  the  plaintiff  can 
recover  depends  upon  the  construction  and  ef- 
fect of  the  amendment  of  the  by-laws  which 
was  passed  July  7,  1896.  If  It  is  applicable 
to  him,  he  cannot  recover;  If  not  he  can. 
The  by-law  of  1803  (which,  so  far  as  the 
plaintiff  Is  concerned,  was  not  materially  dif- 
ferent from  that  of  1889),  under  which  the 
plaintiff  was  receiving  aid  at  the  time  of  the 
amendment  In  question,  was  as  follows: 
"Every  member  who  shall  belong  to  the 
society  for  twelve  consecutive  months,  who 
has  paid  his  dues,  contributions,  fines  or  other 
sums  assessed  by  vote  or  by-law  of  the  soci- 
ety, shall  have  a  right  to  five  dollars  per 
week  If  he  becomes  unable  to  work,  in  con- 


sequence of  sickness  or  accident  during  a 
period  not  exceeding  thirteen  weeks  in  each 
year,  beginning  from  the  date  of  the  first  ap- 
plication for  benefits."  And  the  amendment 
of  July  7,  1896,  was  as  follows:  "Provided, 
that  when  a  member  has  received  thirty-nine 
weeks  of  sick  benefits,  or  <me  hundred  ninety- 
five  dollars,  for  the  same  or  a  different  period 
of  disability,  then  he  shall  not  hereafter  re- 
cdve  more  than  one  dollar  per  week.  Instead 
of  five  dollars,  for  thirteen  weeks  of  each 
year,  If  his  sickness  shall  so  long  continue: 
and  that  during  a  period  of  five  years,  aggre- 
gating sixty-five  dollars  of  benefits.  Each 
year  reckons  from  the  date  of  the  first  appli- 
cation for  benefits.  If,  after  that  period  of 
five  years,  be  la  still  unable  to  worlc,  be  Is 
then  entitled  to  five  dollars  a  week  for  thir- 
teen weeks  of  each  year  for  three  years,  as 
at  first  Tills  partial  suspension  of  benefits 
Is  established  so  as  to  allow,  as  much  as  pos- 
sible, all  the  members  to  share  more  equi- 
tably In  the  disability  funds." 

The  plaintiff  concedes  that  the  amendment 
was  duly  passed,  but  In  his  brief  contends, 
In  the  first  place,  that  "the  defendant  society 
cannot  by  such  amendment,  under  the  circum- 
stances of  this  case,  so  change  its  obligation 
to  the  plaintiff,"  because  his  "originally  con- 
tingent right  to  receive  benefits  as  stated  be- 
came vested  upon  the  happening  of  the  con- 
tingency, L  e.  his  disability  to  work,  June  7, 
1890,  and  from  that  time  no  act  of  the  society, 
by  amendment  to  Its  by-laws,  could  devest 
him  of  that  right";  and.  In  the  second  place, 
that  even  If  his  rights  "were  not  vested,  and 
could  be  taken  away  by  amendment  of  the 
by-laws,  such  amendment  could  have  no  re- 
troactive force,"  and  that  "to  hold  that  pay- 
ments of  benefits  made  before  the  adoption 
of  the  amendment  can  be  applied  to  benefits 
accruing  under  the  amendment  will  make 
such  amendment  retroactive  in  f(x«e,  and  will 
place  the  plaintiff  ht  a  worse  position  than 
the  other  members  of  the  society  at  the  time 
'of  the  adoption  of  the  amendment"  The 
plaintiff's  contention,  more  briefly  expressed, 
is  that  the  defendant  had  no  power  to  amend 
Its  by-laws  so  as  to  affect  his  rights  to  future 
benefits  under  a  disability  then  existing;  and. 
even  If  it  bad  such  power,  this  amendment 
fairly  construed,  does  not  affect  such  rights. 

The  rights  of  the  plaintiff  are  determined 
by  the  nature  of  the  contract  between  him 
and  the  society,  as  interpreted  by  the  by- 
laws under  which  it  was  made,  and  In  the 
light  of  the  surrounding  circumstances.  The 
general  purpose  of  the  society  was  to  give 
pecuniary  aid  to  Its  sick  or  disabled,  and. 
In  case  of  the  death  of  a  member,  to  pro- 
vide for  the  relief  of  his  family.  The  fund 
for  this  purpose  was  to  be  raised  by  monthly 
dues,  and  In  case  of  death  by  an  assessment 
upon  the  survivors.  Of  course,  the  amount 
of  benefits  which  the  society,  with  due  re- 
gard to  the  Interest  of  the  sick  as  well  as 
that  of  the  other  members,  could  properly 
pay,  depended  ui>on  many  circumstances,  such 
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as  the  number  of  Its  members,  the  actual  or 
relative  number  of  the  sick,  the  promptness 
with  which  dues  were  paid,  and  others  of 
similar  nature;  and  as  these  various  circum- 
stances might,  and  probably  would,  change 
from  time  to  time.  It  might  be  regarded  not 
only  as  prudent,  but  as  necessary  for  the  suc- 
cessful management  of  the  society,  that  there 
should  exist  the  power  to  make  such  cqrre- 
sponding  changes  In  the  by-laws  as  the  cir- 
cumstances for  the  time  being  seemed  to  re- 
quire. The  power  to  amend  the  by-laws  was 
reserved,  and  there  is  no  limit  to  the  reser- 
vation. After  certain  preliminary  proceed- 
ings, its  by-laws  could  be  amended  at  any 
time,  and  In  any  reasonable  way.  All  this 
the  plaintiff  well  knew  from  the  first,  and  he 
was  present  at  the  meeting  of  July  7,  1896, 
and  spoke  against  the  adoption  of  the  amend- 
ment There  being  a  power  of  amendment 
reserved,  the  contract  between  the  plaintiff 
and  the  society  was  liable  to  changes  with 
regard  to  fpture  benefits  to  which  a  disabled 
member  might  be  entitled,  as  well  as  in 
other,  matters;  and  the  plaintiff  bad  agreed 
that  these  changes,  duly  made  hi  compliance 
with  the  rules  of  the  society,  should  be  bind- 
ing upon  him,  not  as  a  new  contract,  but  as 
a  part  of  the  old  contract,  and  under  Its  pro- 
visions. But  the  plaintiff  contends  that  there 
Is  an  implied  limitation  to  this  power  of 
amendment,  that  it  cannot  be  made  so  as 
to  deprive  him  of  a  vested  right,  and  that 
his  right  to  the  benefit  I>ecame  fixed  by  his 
disability,  and  can  never  be  changed  during 
that  disability.  But  now  does  the  right  be- 
come fixed?  There  is  no  such  restriction  con- 
tained in  the  words  expressing  the  power  of 
amendment  To  thus-  restrict  the  power 
would  be  to  divide  the  society  into  two  class- 
es, one  comprising  those  like  the  plaintiff, 
who  could  not  be  affected  by  any  reduction 
or  future  benefits,  and  the  second  comprising 
the  well  members,  who  would  be  affected  by 
such  reduction.  And,  no  matter  how  many 
of  these  preferred  pensioners  there  might  be, 
this  society,  whose  right  to  graduate  payment 
according  to  varying  circumstances  has  been 
reserved  so  carefully,  and  In  language  so  gen- 
eral and  comprehensive,  and  which  is  so 
plainly  necessary  to  the  purposes  for  which 
It  was  incorporated,  Is  powerless  to  do  what 
might  be  necessary  even  to  Its  own  exist- 
ence. There  can  be  no  right  to  future  bene- 
fits vested  In  one  member  more  than  -in  an- 
other. The  right  of  a  sick  member  to  future 
benefits,  which  became  vested  In  the  plain- 
tiff at  the  time  of  the  disability,  Is  not  a  right 
to  receive,  so  long  as  such  disability  contin- 
ues, the  future  benefits  provided  by  the  by- 
law existing  at  the  time  the  disability  begins, 
but  simply  a  right  to  receive  them  subject  to 
such  changes  ac  may  be  made  by  the  society; 
and  it  is  no  violation  of  such  a  vested  right 
to  make  the  changes  at  any  time.  Such  a 
change  is  not  a  repudiation  of,  but  on  the 
contrary,  is  in  accordance  with  the  terms  of, 
the  contract    As  was  said  In  Smith  t.  Qallo- 


way  [1898]  1  Q.  B.  71,  77,  "Where  the  origi- 
nal contract  provides  for  alteration  of  the 
rules,  he  is  bound  by  any  subsequent  altera- 
tion that  is  made,  within  the  power  confer- 
red, whatever  the  extent  of  that  alteration 
may  be."  Such  an  interpretation  of  the  con- 
tract seems  to  be  in  accordance  with  the  pro- 
vision for  amendments,  and  to  be  the  only 
one  reasonably  calculated  to  subserve  the  in- 
terests of  all,  and  to  enable  the  society  to  ac- 
complish the  objects  for  which  it  was  incor- 
porated. We  are  aware  that  the  doctrine 
herein  enunciated  Is  Inconsistent  with  some 
decisions  In  other  states,  but  we  are  satis- 
fied that  It  Is  sustained  by  the  better  reason- 
ing and  the  weight  of  authority.  Smith  v. 
Galloway  [1898]  1  Q.  B.  71;  Stohr  T.  Society, 
82  Cal.  557,  22  Pac.  1125;  Poultney  v.  Bach- 
man,  31  Hun,  49;  Bowie  v.  Grand  Lodge,  99 
CaL  302,  34  Pac.  103;  Fugure  v.  Society,  46 
Vt  362;  Supreme  Lodge  v.  Knight  117  Ind. 
489,  20  N.  E.  479,  3  Lawy.  Rep.  Ann.  409,  and 
note;  Supreme  Commandery  v.  AInsworth,  71 
Ala.  449;  LoeflSer  v.  Modern  Woodmen  of 
-America  (Wis.  1896)  75  N.  W.  1012;  Bor- 
gards  V.  Insurance  Co.,  79  Mich.  440,  44  N. 
W.  856;  Moore  t.  Association,  103  Iowa,  424, 
72  N.  W.  645;  Carpenter  v.  Knapp  (Iowa, 
1898)  70  N.  W.  765;  Hdghes  v.  Insurance  Co. 
(Wis.  1898)  78  N.  W.  1015;  Supreme  Council 
V.  Morrison,  16  R.  I.  468,  17  Atl.  67.  Of 
course  no  amendment  could  change  the 
amount  of  any  benefit  which  under  any  by- 
law has  passed  from  a  possible  to  that  of  a 
future  benefit  The  right  becomes  vested  ab- 
solutely as  the  time  expires  for  which  the 
benefit  is  granted. 

As  to  the  second  contention  of  the  plaintiff, 
It  Is  suflicient  to  say  that  we  think  the  by- 
law applies  to  the  case  of  the  plaintiff.  The 
language  Is  broad  enough  to  cover  his  cape. 
The  plaintiff  had  received  more  than  "thirty- 
nine  weeks  of  sick  benefits,"  and  it  was  pro- 
vided that  such  person  shall  "not  hereafter 
receive  more  than  one  dollar  per  week."  We 
have  no  doubt  the  construction  put  upon  the 
amendment  by  the  officers  of  the  society  was 
the  one  intended  and  Justified  by  the  lan- 
guage.   Judgment  affirmed. 


(in 
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(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Jan.  5,  1809.) 

Master   and  Sekvast  —  Obvious  Risks  —  Is- 

»TIll.-(,-TIOS». 

1.  In  an  action  for  injuries  cansed  by  an  ap- 
paratus known  as  a  "pick-up"  jamminK  an  em- 
ploye of  a  coal  company  against  a  car  he  was 
pushing,  a  request  that,  if  plaintiff  undertook 
to  run  the  car  and  if  the  liability  of  the  "pick- 
up" to  injure  one  in  plaintiff's  situation  were 
proven,  the  da  niter  was  an  obvious  risk  as- 
sumed by  plaintiff,  was  properly  refused,  there 
being  evidence  to  justify  a  finding  that  the  ac- 
cident was  caused  by  the  negligence  of  the  bd- 
perinfendent. 

2.  An  employe  of  a  coal  company  had  been  at 
work  but  a  few  hours,  and  was  not  familiar 
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with  the  runntng  of  a  car  which  carried  coal 
down  a  slight  incline,  and  was  pushed  back 
by  an  automatic  contriTance.  The  car  caught, 
and  he  saw  another  employe  push  it  back,  and 
later,  when  it  caught  again,  he  stepped  onto  the 
track,  and  started  to  push  it  back,  and  was 
injured  by  the  contrivance.  In  an  action  for 
the  injury,  the  company  requested  a  charge  that 
if,  when  plaintiff  asked  the  cause  of  the  trouble, 
he  was  in  a  safe  place,  and,  without  waiting 
to  ascertain  why  the  contrivance  did  not  work, 
voluntarily  placed  himself  in  danger,  and  was 
hurt,  he  could  not  recover.  Held  properly  modi- 
fied by  adding,  "if  he  appreciated  vie  danger, 
or  in  the  exercise  of  reasonable  diligence  ought 
to  have  been  aware  of  it" 

Exceptions  from  superior  conrt,  Bristol 
county;  Charles  8.  Lllley,  Judge. 

Action  by  Edward  H.  Murphy  against  the 
City  Coal  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  excepts.  Excep- 
tions overruled. 

This  was  an  action  of  tort.  There  was  tes- 
timony tending  to  show  that  the  plaintiff  was 
injured  while  In  the  employ  of  the  defendant, 
by  reason  of  being  caught  and  Jammed  be- 
tween a  car  used  for  the  transportation  of 
coal  from  a  hopper  to  bins,  in  which  It  was  to 
be  deposited  for  delivery  when  sold,  and  a 
certain  apparatus  called  a  "pick-up";  that 
this  car  was  operated  upon  a  track  elevated 
upon  a  trestlework  above  the  succession  of 
bins  In  which  the  coal  was  dumped;  that  the 
car  was  propelled  by  this  pick-up  when  powwr 
was  communicated  to  It  by  the  action  of  a 
certain  apparatus  called  a  "triangle,"  and  lo- 
cated beneath  the  hopper;  that  this  triangle 
was  connected  with  the  pick-up  by  means  of 
a  rope  or  cable  running  over  pulleys;  that, 
when  loaded  at  the  hopper,  the  car  moved 
upon  this  slightly  Inclined  track  by  force  of 
gravity,  until  it  came  In  contact  with  the 
pick-up,  which  It  pushed  to  the  spot  where  It 
was  Intended  to  dump  the  load;  that  at  this 
spot  was  stationed  on  the  side  of  the  rail  a 
certain  other  apparatus,  so  constructed  as  to 
automatically  open  the  sides  of  the  car  and 
empty  it  of  its  load;  that  thereupon  the  car, 
being  thus  lightened,  was  pushed  by  the  pick- 
up, by  reason  of  the  weight  of  the  triangle 
communicating  power  to  it,  for  a  distance  of 
about  14  feet,  and  received  an  Impulse  that 
gave  it  requisite  momentum  to  return  to  the 
hopper  for  reloading;  that,  on  the  occasion  of 
this  accident  to'  the  plaintiff,  the  triangle,  a 
loose  plank  having  been  temporarily  caught 
beneath  it,  failed  to  work,  so  that  the  pick-up 
did  not  start  the  car,  and  it  remained  motion- 
less upon  the  track  at  the  spot  where  it  was 
unloaded;  that  thereupon  the  plaintiff,  who 
was  standing  at  the  time  on  the  south  side 
of  the  track,  watching  the  operation  of  the 
mechanism,  and  in  a  place  of  safety.  Inquired 
of  one  Rowe,  who  was  standing  at  the  hop- 
per, what  the  reason  was  that  it  did  not  work, 
and  was  told  that  the  trouble  must  be  at  his 
(plalntifTs)  end;  that,  without  waiting  to  as- 
certain the  difficulty,  the  plaintiff  stepped  up- 
on the  track  in  the  rear  of  the  pick-up,  and  at 
once  commenced  to  push  the  car  away  from 


the  pick-up;  that  when  the  car  bad  moved 
sufBclently  he  stepped  over  the  pick-up,  t)e- 
tween  that  and  the  car,  and  continued  to  push 
It  along  by  hand;  that  at  this  moment,  while 
the  plaintiff  was  between  the  pick-up  and  the 
car,  pushing  the  latter  forward,  and  some  lit- 
tle distance  from  the  pick-up,  the  defendant's 
foreman  observed  the  plank  under  the  tri- 
angle, and  directed  one  Tabeley  to  remove 
the  same,  so  that  the  triangle  would  work; 
that,  upon  his  so  doing,  the  triangle  Instantlv 
fell,  communicated  power  to  the  pick-up, 
through  this  rope  or  cable,  and  caused  the 
pick-up  to  advance  upon  the  plaintiff,  Jam- 
ming him  between  It  and  the  car,  thus  pro- 
ducing the  Injuries  for  which  he  complains. 

Before  proceeding,  to  his  argument,  the  de- 
fendant's counsel  submitted  certain  requests 
for  ruling,  in  writing,  among  others  the  fol- 
lowing: "If  the  Jury  find  that  the  plaintin 
engaged  to  run  the  car  In  question  and  under- 
took that  employment,  and  If  the  Jury  tind 
the  liability  of  the  pick-up  to  Injure  a  person 
In  the  situation  In  which  the  plaintiff  was 
hurt,  to  be  proven,  then  that  danger  was  an 
obvious  risk  assumed  by  the  plaintiff,  for 
which  he  cannot  recover."  The  court  de- 
clined to  give  this  instruction.  The  defend- 
ant also  requested  the  court  to  Instruct  the 
Jury  that  "If  they  found  that  the  plaintiff, 
when  he  asked  the  cause  of  the  trouble,  was 
standing  In  a  place  of  safety,  and,  without 
waiting  to  ascertain  why  the  pick-up  did  not 
work  voluntarily,  placed  himself  in  a  position 
of  danger,  and  was  Injured  In  consequence,  be 
cannot  recover." 

Ii.  Le  B.  Holmes  and  A.  B.  Collins,  for  plain- 
tiff. H.  M.  KnoTVltoji  and  A.  E.  Perry,  lor 
defendant 

HAMMOND,  J.  1.  The  first  request  was 
rightly  refused.  The  evidence,  so  far  as  dis- 
closed In  the  report,  tended  to  show  that  the 
defendant's  superintendent  ordered  the  re- 
mov.-il  of  the  board  obstructing  the  triangle 
before  the  car  had  passed  over  the  14  feet  of 
track  in  which  the  pick-up  operated,  and 
while  the  plaintiff  was  In  this  dangerous  space 
of  the  track;  and  "that,  upon  so  doing,  the 
triangle  Instantly  fell,  communicated  power 
to  the  pick-up  through  the  rope  or  cable,  and 
caused  the  pick-up  to  advance  upon  the  plain- 
tiff. Jamming  him  between  It  and  the  car,  thus 
producing  the  mjurles  for  which  be  com- 
plains;" and  the  Jury  would  have  been  war- 
ranted In  finding  that  this  order  was  negli- 
gent Even  If  tbe  liability  of  the  pick-up  to 
Injure  a  person  In  the  situation  In  which  the 
plaintiff  was  when  hurt  was  an  obvious  rislf 
of  the  business  assumed  by  the  plaintiff,  that 
rule  was  not  applicable  to  the  case,  If  the 
Jury  found  that  the  accident  was  caused  by 
the  negligent  act  of  the  superintendent  The 
risk  which  the  workman  assumes  by  virtue 
of  his  contract  of  employment  does  not  in- 
elude  the  risk  arising  from  the  negligent  act 
of  a  superintendent     If  it  did,  the  purpose  ot 
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the  statute  nnder  which  the  case  was  sut)- 
mltted  to  the  Jury  would  be  defeated.  Mal- 
colm ▼.  Fuller,  152  Mass.  160,  167,  26  N.  15. 
St;  DaTla  t.  Railroad  Co.,  159  Mass.  532,  536, 
34  N.  B.  1070;  McPhee  ▼.  Scully.  163  Mass. 
216,  39  N.  B.  1007;  Smith  v.  Baker  [1891J  App, 
Cas.  825.  There  being  a  possible  phase  of 
the  case  where  the  risk  was  not  assumed  by 
the  plaintiff,  the  Judge  could  not  properly  have 
glYen  the  ruling  in  the  broad  and  unquolitied 
form  in  which  It  was  requested,  and  as  It  is 
stated  In  the  bill  of  exceptions  that  "full  gen- 
eral instructions  appropriate  to  the  case  were 
given  by  the  court  to  the  Jury,  which  were 
not  excepted  to  otherwise  than  as  herein  ap- 
pears," we  must  presume  that  the  Jury  were 
rightly  instructed  upon  the  subject 

2.  In  dealing  with  the  second  request,  some 
«mbarras3ment  arises  from  the  dltUculty  In 
ascertaining  what  it  means.  The  counsel  for 
the  defendant  in  his  brief  seems  to  think  that 
It  should  be  Interpreted  as  meaning,  in  sab- 
stance,  that  If  the  plaintiff,  of  his  own  motion, 
went  outside  the  scope  of  his  employment 
when  he  placed  himself  between  the  pick-up 
-and  the  car,  or.  In  other  words.  If  the  plain- 
tiff in  moving  the  car  was  a  mere  volunteer, 
he  cannot  recover.  But  we  do  not  think  that 
is  the  fair  and  natural  Import  of  the  lan- 
guage. The  Judge  was  Justllied  In  interpret- 
ing It,  as  he  evidently  did,  as  meaning  that 
If,  without  waiting  to  ascertain  why  the  pick- 
up did  not  work,  the  plaintiff,  of  his  own  mo- 
tion and  without  any  direct  command,  went 
from  a  place  of  safety  to  a  position  of  danger. 
In  which  he  was  hurt,  he  cannot  recover;  and 
hence  he  gave  the  Instruction  vrith  the  modi- 
fication, "If  he  [the  plalntlflj  appreciated  the 
danger;  or  in  the  exercise  of  reasonable  care 
ought  to  have  been  aware  of  it."  And  this  we 
think  was  correct.  While  the  plaintiff  had 
worked  elsewhere  In  a  similar  employment 
for  some  years,  he  bad  begun  to  work  on  this 
Job  only  a  few  hours  before  he  was  hurt. 
He  testified  that  when,  upon  his  application 
for  employment,  Wltherell  asked  him  if  he 
"would  run  the  car  for  him,"  he  replied  in 
the  negative,  saying  he  "did  not  understand 
running  It"  The  car  which  passed  from  the 
bins  to  the  hopper  end  of  the  trestle,  Just  be- 
fore this  car,  was  pushed  to  the  hopper  in  the 
same  way  this  was,  and  the  plaintiff  saw  it 
'done.  It  does  not  appear  that  anything  was 
said  by  anybody  against  that  act.  This  re- 
quest bears  only  upon  the  question  of  the 
■plaintllTs  due  care.  The  Jury  may  have 
found  upon  all  the  evidence  on  this  branch  of 
the  case,  only  a  part  of  which  is  before  us, 
that  the  plaintiff  was  warranted  In  thinking 
that  whenever  the  pick-up  did  not  move  he 
was  expected  to  push  the  car  back,  and  that, 
so  thinking,  he  went  upon  the  trestle  for  that 
purpose.  If  that  was  his  idea,  then,  so  far 
as  the  question  of  his  due  care  was  concerned, 
he  was  not  necessarily  precluded  from  recov- 
-erlug,  unless  be  appreciated  the  danger,  or,  in 
the  exercise  of  reasonable  diligence,  ought  to 
liave  been  aware  of  It;  and  this  would  be  so. 


although  he  was  not  directly  commanded  to 
do  It,  but  did  It  of  his  own  motion,  or  "volun- 
tarily."    Bxceptlons  overruled. 


(172  Maas.  284) 
MURPHY  V.  COMMONWEALTH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Jan.  3,  1899.) 
Ckiminxl  Law— Prison  Disciplisb  —  Rights  or 
Convicts  —  Indbtbkminate    Bestbsoes  —  Ez 
Post   Facto  Laws— Statdtb8—Oj"bkatioh— Im- 
plied Rbpbal. 

1.  Pub.  St  c.  222,  I  20,  authorizing  certain 
deductions  to  be  made  for  good  conduct  from 
the  sentences  of  convicts,  and  their  release  dur- 
ing the  time  so  deducted,  on  certificate  of  the 
prison  commissioners.  Is  not  a  mere  measure  of 

Srison  discipline,  but  entitles  convicts  to  such 
eduction  and  release  as  of  right,  which,  subse- 
quent to  the  commission  of  the  offense,  cannot 
be  interfered  with  to  their  disadvantage -by  leg- 
islation. 

2.  St  1895,  c.  504,  providing  that  in  sen- 
tencing convicts  the  court  shall  fix  a  minimum 
and  a  maximum  term  for  the  offense,  and  at 
any  time  after  expiration  of  the  minimum  pe- 
riod the  convict  may  be  released  on  permit  from 
the  commissioners  of  prisons,  approved  by  the 
governor  and  council,  which  permit  may  at  any 
time  be  revoked,  is  not  void  as  rendering  the  du- 
ration of  the  sentence  uncertain. 

S.Said  act  is  not  void  ai>  an  ex  post, facto 
law,  as  empowering  the  prison  commissioners 
and  the  governor  and  councit  to  fix  the  sentence, 
since  a  sentence  thereunder  is,  in  effect,  one  for 
the  maximum  period. 

4.  Pub.  St.  c.  222,  §  20,  provides  for  the  re- 
lease of  a  convict  during  a  period  deducted  from 
his  sentence  for  Kood  behavior  on  certificate  of 
the  prison  commissioners.  St  1895,  c.  504,  pro- 
vides for  an  indeterminate  sentence  and  a  re- 
lease after  expiration  of  the  minimum  period, 
on  certificate  of  the  prison  commissioners,  ap- 
proved by  the  governor  and  council.  Held,  that 
the  latter  act  is  not,  by  requiring  additional  au- 
thorities to  concur  in  the  issuance  of  the  cer- 
tificate of  release,  void  as  an  ex  post  facto 
law,  as  applied  to  offenses  committed  before 
it  went  into  effect 

5.  Pub.  St  c.  222,  §  20,  provides  for  deduc- 
tions for  good  behavior  from  the  sentences  of 
convicts,  and  for  their  release  for  the  time  so 
deducted.  St.  1895,  c.  504,  without  repealhig 
the  former  act,  provides  for  indeterminate  sen- 
tences, and  a  release  of  the  convict  after  expira- 
tion of  the  minimum  period.  Held,  that  the 
latter  act  does  not,  by  implication,  repeal  the 
former,  and  hence  it  applies  only  to  sentences 
for  offenses  committed  after  it  took  effect 

Error  from  supreme  Judicial  court,  Essex 
county. 

Clarence  Murphy  was  convicted  of  embez- 
zlement, and  he  petitions  for  writ  of  error. 
Judgment  reversed. 

Brandels,  Dunbar  &  Nutter,  for  plaintiff  In 
error.  J.  M.  HalloweU,  Asst  Atty.  Gen., 
for  the  Commonwealth. 

MORTON,  J.  This  is  a  petition  for  a  writ 
of  error  to  reverse  a  sentence  of  the  superior 
court  for  the  county  of  Essex,  by  which  the 
petitioner  Is  confined  In  the  state  prison.  The 
plea  Is  "In  nuUo  est  erratum,"  and  therefore 
admits  the  facts  well  assigned  In  the  pe- 
tition. Bodurtha  v.  Goodrich,  3  Gray,  508, 
512;  Conto  v.  Silvia,  170  Mass.  152,  49  N.  B. 
86.     From  those,  and  from  the  record  of  the 


Digitized  by 


Ljoogle 


506 


83  NOBTHSA.STBEN  REPOBTBB. 


<Masa. 


superior  court.  It  aitpeam  that  the  offenses  of 
which  the  petitioner  was  convicted  were  com- 
mitted between  July  19,  1892,  and  November 
17,  1898,  but  that  he  waa  sentenced  under  St. 
1895,  c.  B04,  which  took  effect  on  the  Ist  day 
of  January,  1896,  and  which  provides  in  sec- 
tion 1  that  "when  a  convict  is  sentenced  to 
the  state  prison  otherwise  than  for  life  or  as 
an  habitual  criminal  the  court  imposing  sen- 
tence shall  not  fix  the  term  of  imprisonment 
but  shall  establish  a  maximum  and  mini- 
mum term  for  which  said  convict  shall  be 
held  In  said  prison.  The  maximum  term 
shall  not  be  longer  than  the  longest  term 
fixed  by  law  for  the  punishment  of  the  of- 
fense of  which  he  Is  convicted  and  the  mini- 
mum term  shall  not  be  less  than  two  and 
one  half  years."  The  petitioner  was  Indicted 
under  Pnb.  St  c.  203,  |  40,  and  was  found 
guilty  on  03  counts,  each  of  which,  except  In 
a  few  instances,  alleged  the  value  of  the 
property  stolen  to  be  more  than  $100.  The 
penalty  Is  prescribed  In  section  20  of  the 
same  chapter,  and  is  Imprisonment  In  the 
state  prison  not  exceeding  five  years,  or  tine 
not  exceeding  $600  and  imprisonment  in  the 
jail  not  exceeding  two  years,  if  the  value  of 
the  property  stolen  exceeds  $100.  The  maxi- 
mum sentence  imposed  in  the  present  case 
was  not  more  than  15  years,  and  the  mini- 
mum not  less  than  10.  The  maximum  term 
was  therefore  only  a  small  fraction  of  that 
authorized  by  law,  and  It  is  agreed  that  it 
probably  does  not  exceed  the  sentence  which 
would  have  been  imposed  before  the  passage 
of  St  1895,  c.  SD4.  The  error  assigned  is  that 
the  sentence  and  the  commitment  pursuant 
to  It  were  wholly  unauthorized  and  void,  be- 
cause the  statute  under  which  the  sentence 
was  Imposed  was  ex  post  facto,  and  contrary 
to  section  10,  art  1,  of  the  constitution  of  the 
United  States,  and  to  article  24  of  the  declara- 
tion of  rights  of  the  constitution  of  Massa- 
chusetts. 

The  statute  was  considered  by  this  court  In 
Com.  T.  Brown,  167  Mass.  144,  146.  45  N.  B. 
1,  and  again  in  Oliver  v.  Oliver,  169  Mass. 
692,  48  N.  B.  843.  It  was  also  before  the 
court  In  Com.  t.  Crowley,  168  Mass.  121.  46 
N.  B.  416.  In  Com.  ▼.  Browt,  the  court 
says  that  it  sees  no  reason  why  the  statute 
should  not  be  construed  to  apply  to  all  sen- 
tences in  the  cases  referred  to  In  it  passed 
after  It  went  into  effect  But  it  is  evident 
that  the  attention  of  the  court  was  directed 
more  to  the  effect  upon  the  constitutionality 
of  the  statute  of  the  feature  of  indeterminate 
sentences  than  to  other  matters.  The  fact 
that  the  statute  might  interfere  with  his 
rights  or  privileges  in  regard  to  a  permit  to 
be  at  liberty,  and  was  therefore  objection- 
able as  ex  post  facto,  was  not  suggested  In 
the  defendant's  brief.  In  Oliver  v.  Oliver, 
the  point  decided  was  that  a  sentence  impos- 
ed under  the  statute  in  question  must  be  re- 
garded as  a  sentence  for  the  maximum  term, 
and  not  for  the  minimum  or  any  Intermediate 
term.    The  point  now  raised  was  not  involved 


nor  considered  in  that  case.   Com.  t.  Crowley 
followed  Com.  v.  Brown.     There  was  In  the 
opinion  no  discussion  of  the  statute,  and  the 
motion  In  arrest  of  judgment  did  not  aver 
that  the  statute  was  unconstitutional  because 
of  its  Interference  with  defendant's  right  to 
a  permit  to  be  at  liberty  for  good  conduct, 
under  Pub.  St  c.  222,  |  20,  or  otherwise;  and 
an  examination  of  defendant's  brief  shows 
that  the  ground  on  which  it  was  contended 
that  the  statute  was  unconstitutional  was  the 
Indeterminate  feature  of  the  sentences.    This 
had  been  fully  considered  and  disposed  of  in 
Com.  V.  Brown,  and  hence  a  reference  to 
that  case  was  all  that  was  necessary.     We 
discover   nothing   In   either   of   these   cases 
which  precludes  us  from  examining  the  ques- 
tion now  presented.    The  statute  was  also 
considered  by  the  United  States  circuit  court 
of  the  first  circuit  when  this  plaintiff  was 
before  It  recenUy  on  a  petition  for  a  writ  of 
habeas  corpus,  which  It  was  led  to  deny,  and 
to  leave  the  petitioner  to  his  writ  of  error, 
largely,  as  we  Infer,  on  account  of  the  views 
concerning  the  statute  which  this  court  was 
supposed  to  have  expressed  In  the  two  cases 
of  Com.  V.  Brown  and  Oliver  t.  Oliver,  re- 
ferred to  above.    In  re  Murphy,  87  Fed.  649. 
We  have  already  quoted  section  1  of  th» 
act    By  section  2  it  is  provided  that  at  any 
time  after  the  expiration  of  the  minimum 
term,  the  commissioners  of  prisons  may  is- 
sue a  permit  to  the  convict  to  be  at  liberty 
on  such  terms  and  conditions  as  they  may 
deem  best,  and  may  revoke  the  permit  at 
any  time  previous  to  the  expiration  of  the 
maximum  term.     The  permit  shall  not  t>e  Is- 
sued without  the  approval  of  the  governor 
and  council,  or  unless  the  commissioners  shall 
be  of  the  opinion  that  the  convict  will  lead 
an  orderly  life  If  set  at  liberty.     Other  pro- 
visions contained  in  the  act  were  taken  from 
St  1834,  c.  152,  it  1,  2,  which  will  be  referred 
to  later.    The  statutes  applying  to  the  pe- 
titioner's case  which  were  in  force  when  he 
committed  the  offenses  of  which  he  was  con- 
victed are  Pub.  St  e.  222,  U  20-22,  and  St 
1884,  c.  162.    There  were  and  are  statutes 
relating  to  the  issue  of  permits  to  persons 
confined  for  drunkenness  In  jails,  houses  of 
correction,  or  other-  places  under  the  juris- 
diction of  the  county  commissioners,  or  In 
the  county  of  Suffolk  under  that  of  the  board 
of  directors  of  public  institutions,  and  who 
have  reformed,  and  also  to  persons  imprison- 
ed in  the  reformatory  prison  for  women,  wb» 
have  reformed.     But  those  are  not  applicable 
to  this  case.     Pub.  St  c.  222,  |  20,  provides 
that  every  officer  in  charge  of  a  prison  or 
other  place  of  confinement  shall  keep  a  record 
of  each  person  whose  term  is  not  less  than 
four  months,  and  "every  such  prisoner  whose 
record  of  conduct  shows  that  he  has  faith- 
fully observed  all  the  rules  and  has  not  been 
subjected  to  punishment  shall  be  entitled  to 
a  deduction  from  the  term  of  his  Imprison- 
ment to  be  estimated  as  follows"  (stating  It). 
Later  In  the  section  it  is  provided  that  "eacb 
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person  who  ts  entitled  to  a  deduction  shall 
receive  a  written  permit  to  be  at  liberty  dur- 
ing the  time  thus  deducted  upon  such  terms 
as  the  board  granting  the  same  shall  fix." 
The  permits  are  to  be  Issued  to  prisoners  in 
the  state  prison  by  the  commissioners  of 
prisons,  and  they  "may  at  any  time  revolte 
the  same,  and  shall  revoke  it  when  it  comes 
to  their  knowledge  that  the  person  to  whom 
It  was  granted  has  been  convicted  of  an  of- 
fense punishable  by  imprisonment."  8t 
1884,  c.  152,  {  1,  provides  that  If  the  holder 
of  a  permit  shall  violate  any  of  its  terms  or 
conditions,  or  any  law  of  this  commonwealth, 
"such  violation  shall  of  Itself  make  void  such 
permit."  Section  2  provides  that,  when  any 
permit  has  been  revoked  or  has  become  void, 
the  board  granting  it  may  cause  the  holde. 
of  it  to  be  arrested  and  returned  to  the  place 
in  which  he  was  confined,  and  when  so  re- 
turned he  "shall  be  detained  therein  accord- 
ing to  the  terms  of  his  original  sentence," 
and  "the  time  between  his  release  npon  said 
permit  and  his  return  to  said  place  of  con- 
finement shall  not  be  taken  to  be  any  part  of 
the  term  of  sentence."  These  provisions  ate 
embodied  in  St.  1896,  c.  504,  and  are  the  ones 
previously  referred  to.  The  other  provisions 
of  St  1884,  c.  152,  are  not  now  material. 

From  this  examination  it  appears  that  St 
1895,  c.  504,  differs  from  the  statutes  which 
were  in  force  at  the  time  when  the  offenses 
were  committed,  and  that  the  differences  con- 
sist— First,  in  the  matter  of  indeterminate  sen- 
tences; secondly,  In  providing  that  the  per- 
mit shall  not  be  Issued  till  after  the  expiration 
of  the  minimum  sentence,  and  in  omitting  any 
provision  for  deductions  for  good  behavior; 
and,  thirdly,  in  leaving  the  issue  of  the  per- 
mit to  the  discretion  of  the  commissioners, 
and  In  providing  that  it  shall  receive  the  ap- 
proval of  the  governor  and  council.  The  pe- 
titioner contends  that  the  effect  of  these  dif- 
ferences may  be  to  make  the  term  of  impris- 
onment longer  than  it  would  have  been  under 
the  laws  in  force  at  the  time  the  offenses 
were  committed,  and  to  change  his  position 
in  other  respects  to  his  disadvantage,  and  that 
therefore  the  statute  is  unconstitutional  and 
void.  The  commonwealth  contends  that  the 
provisions  are  in  the  nature  of  prison  disci- 
pliue  or  of  penal  administration  or  criminal 
procednre,  and  are  not  therefore  open  to  the 
objection  of  being  ex  post  facto.  As  the  term 
"ex  post  facto"  has  been  construed,  it  applies 
only  to  penal  or  criminal  matters.  The  ob- 
jection to  ex  post  facto  legislation  consists 
in  the  uncertainty  which  would  be  Introduced 
thereby  into  legislation  of  a  penal  or  criminal 
character,  and  the  injustice  of  punishing  an 
act  which  was  not  punishable  when  done,  or 
of  punishing  it  in  a  different  manner  from 
that  in  which  it  was  pimishable  when  done. 
Itut  not  all  retrospective  legislation  is  uncon- 
stitutional as  being  ex  post  facto.  The  ques- 
tion in  each  case  is  whether  it  will  increase 
the  penalty,  or  operate  to  deprive  a  party  of 
substantial  rights  or  privileges  to  which  he 


was  entitled  as  the  law  stood  when  the  of- 
fense was  committed,  or,  'In  short,  in  relation 
to  the  offense  and  its  consequences,  will  alter 
the  situation  of  a  party  to  his  disadvantage." 
Calder  v.  Bull,  3  Dall.  386;  Cummings  v.  Mis- 
souri, 4  Wall.  277;  Ex  parte  Garland,  Id. 
333;  Kring  v.  Missouri,  107  U.  S.  221.  2 
Sup.  Ot  443;  Medley,  Petitioner,  134  U.  S. 
160,  10'  Sup.  Ot.  384;  Duncan  v.  Missouri, 
152  U.  S.  377,  14  Sup.  Ct  570;  Thompson  v. 
Utah,  170  U.  S.  343,  18  Sup.  Ct  620;  Hartung 
V.  People,  22  N.  Y.  95;  Shepherd  v.  People, 
25  N.  Y.  406;  Batzky  v.  People,  29  N.  Y. 
124.  A  Statute  which  mitigates  the  penalty 
is  not  objectionable,  though  passed  after  the 
offense.  Com.  v.  Wyman,  12  Cush.  237;  Com. 
V.  Gardner,  11  Gray,  438;  Dolan  v.  Thomas, 
12  Allen,  421,  424.  Nor,  speaking  generally, 
are  statutes  which  relate  to  procedure  or  penal 
administration  or  prison  discipline,  even 
though  the  effect  may  be,  in  the  last  two  in- 
stances, to  enhance  the  severity  of  the  con- 
finement Duncan  v.  Missouri,  snpra;  Cook 
T.  U.  S.,  138  U.  S.  ltJ7,  11  Sup.  Ct.  268;  Hop: 
V.  People,  110  U.  S.  674,  4  Sup.  Ct  202;  Gut 
T.  State,  9  Wall.  35;  Com.  t.  Hall,  97  Mass. 
570;  Carter  v.  Burt  12  Allen,  424;  Hartung 
V.  People,  supra;  Marion  t.  State,  20  Neb. 
233,  29  N.  W.  911;  Ex  parte  Bethurum,  66 
Mo.  545;  People  v.  Mortimer,  46  Cal.  114; 
Cooley,  Const.  LIm.  (3d  Ed.)  272;  Black, 
Const.  Law,  p.  513,  §  184.  No  one  has  a 
right  to  Insist  that  particular  remedies  shall 
remain  unchanged,  or  that  courts  and  their 
jurisdiction  and  the  proceedings  in  them  shall 
continue  unaltered,  or  that  there  shall  be  no 
departure  from  established  methods  in  prison 
discipline  or  penal  administration.  But  the 
legislature,  under  the  guise  of  laws  relating  to 
procedure  or  prison  discipline  or  penal  admin- 
istration, cannot  take  away  or  interfere  with 
any  substantial  right  or  privilege  which  was 
secured  to  a  party  by  the  law  as  it  was  when 
the  offense  was  committed.  Kring  v.  Mis- 
souri, 107  U.  S.  232,  2  Sup.  Ct.  443;  Thomp- 
son V.  Utah,  sujpra;  Medley,  Petitioner,  supra. 
To  deprive  him  In  any  manner  of  such  right 
or  privilege  would  be  to  Increase  the  penalty. 
In  determining  in  any  case  w)iether  this  is 
or  is  not  the  effect  of  a  statute,  it  is  to  be 
borne  in  mind  that  the  constitutional  provi- 
sion was  intended  as  a  security  to  life  and 
liberty,  and  as  a  safeguard  against  the  In- 
fliction of  any  punishment  except  such  as  was 
duly  authorized  by  law,  and  it  is  to  be  con- 
strued so  as  to  promote  these  ends.  As  the 
law  formerly  stood  in  this  state,  the  effect  of 
good  conduct  on  the  part  of  the  prisoner  was 
to  shorten  tiis  term  of  imprisonment,  and  to 
give  him  a  right  to  bis  discharge  at  the  ex- 
piration of  the  shortened  term.  St  1857,  c. 
284;  St  1858,  c  77;  St  1859,  c.  108;  Gen. 
St.  c.  178,  I  47.  This  was  so  said  in  Opinion 
of  the  Justices,  13  Gray,  C18.  And  although 
the  act  of  1857,  c.  284,  was  entitled  "An  act 
concerning  the  discipline  of  the  state  prison," 
and  the  acts  of  1S5S  and  1859  were  respec- 
tively entitled  "An  act  concerning  the  disci- 
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pline  of  Jafls  and  hoases  of  correction,"  and 
"An  act  to  amend  'An  act  concerning  the  dis- 
cipline of  jails  and  bouses  of  correction,' " 
it  does  not  seem  to  have  occurred  to  the  Jus- 
tices that  the  right  .of  the  convict  was  affected 
thereby.  They  declared,  on  the  contrary,  tliat 
the  act  of  1857,  upon  the  construction  of  which 
the  answer  to  the  question  proposed  mainly 
depended,  gave  the  convict  a  right  to  have  his 
term  reduced  and  shortened  by  the  scale  pro- 
vided in  it  for  good  behavior,  and  bore  upon 
the  sentence,  and  shortened  the  term  of  Im- 
prisonment, and  afforded  "an  assurance  of  the 
highest  character  that  upon  condition  of  good 
behavior  the  convict  shall  have  the  promised 
benefit  of  an  earlier  release."  And,  again, 
they  said  that  "the  benefit  promised  in  con- 
sideration of  good  behavior  was  intended  to 
be  an  actual  reduction  of  sentence  as  a  right, 
and  not  as  a  favor,"  and  "therefore  operated 
upon  the  sentence  Itself."  It  would  seem 
plain,  therefore,  that  a  subsequent  statute, 
which  Interfered  to  his  disadvantage  with  the 
right  of  deduction  for  good  behavior  to  which 
a  convict  was  entitled,  at  the  time  of  the 
commission  of  the  offense,  under  the  acts  of 
1857,  1858,  and  1859,  would  have  been  un- 
constitutional and  void,  notwithstanding  the 
fact  that  those  acts  related,  according  to  their 
titles,  to  the  discipline  of  the  state  prison 
and  to  that  of  Jails  and  houses  of  correction, 
and  therefore  appeared  to  pertain  to  prison 
regulation.  To  have  taken  away  the  right 
of  deduction  for  good  behavior,  or  to  have  in- 
terfered with  it  to  the  disadvantage  of  the 
convict,  would  have  been.  In  effect,  to  length- 
en the  sentence  which  was  provided  by  law 
for  the  offense  at  the  time  when  it  wa&  com- 
mitted; and  a  statute  which  did  that  clearly 
would  have  been  ex  post  facto.  See  Opinion 
of  the  Justices,  supra;  Kring  y.  Missouri,  su- 
pra; Medley,  Petitioner,  supra;  Thompson  v. 
Utah,  supra;  Com.  v.  McDonougb,  13  Allen, 
581;  In  re  Canfleld,  98  Mich.  644,  57  N.  W. 
807;  Ex  parte  Hunt,  28  Tex.  App.  361.  13 
S.  W.  145. 

The  question,  then,  is  whether  the  changes 
made  In  regard  to  deductions  for  good  be- 
havior by  St  1880,  c.  218,  which  were  subse- 
quently Incorporated  into  and  are  now  found 
in  Pub.  St.  c.  222,  S  20,  have  so  modified  the 
rights  which  convicts  had  under  statutes  pre- 
viously in  force  that  those  committing  offen- 
ses after  the  passage  of  St.  1880,  c  218,  can- 
not be  said  to  have  anything  In  the  nature  of 
a  right  to  deductions  for  good  conduct,  and 
to  a  permit  to  be  at  liberty,  which  could  not 
be  interfered  with  to  their  disadvantage  by 
subsequent  legislation;  In  other  words,  wheth- 
er tlie  effect  of  St  1880,  c.  218,  and  of  the 
Public  Statutes,  has  been  and  Is  to  make  de- 
ductions for  good  behavior  and  the  issuing 
of  a  permit  a  matter  of  favor,  and  not  in 
any  sense  a  matter  of  right  It  should  be 
noted  in  passing  that  the  words,  "with  the  con- 
sent of  the  governor  and  council,"  were  In- 
serted In  Gen.  St  c.  179,  %  61,  which,  with 
one  other  amendment  that  Is  not  now  ma- 


terial, is  a  re-enactment  of  St  1857,  c  284. 
$  1.  These  words  were  not  In  the  com'nts- 
sioners'  report  (chapter  180,  i  50),  and  it  does 
not  appear  how  they  came  to  be  inserted. 
They  were  not  hi  Gen.  St.  c  178,  |  47,  and 
were  omitted  from  St  1880,  c.  218,  and  are 
not  found  in  any  subsequent  statute.  It 
seems  to  us  that  under  St  1880,  c.  218,  and 
Pub.  St  c.  222,  §  20,  the  convict  was  and 
is  entitled  to  deductions  for  good  conduct,  and 
to  a  permit  to  be  at  liberty  for  the  time  thus 
deducted,  rather  as  a  matter  of  right  than 
of  favor.  The  object  was  to  furnish  an  in- 
centive to  good  conduct  while  the  convict  was 
in  confinement,  by  offering  him  a  reward 
therefor.  Applying  the  language  of  Opinion 
of  the  Justices,  supra,  the  provisions  of  St 
1880,  c.  218,  and  of  the  Public  Statutes,  "afford 
an  assurance  of  the  highest  character  that, 
upon  condition  of  good  behavior,  the  convict 
shall  have  the  promised  benefit"  of  certain 
deductions,  and  a  permit  to  be  at  liberty  for 
the  time  thus  deducted  from  the  term  of  his 
sentence.  Though  the  provisions  of  the  Stat- 
utes of  1880  and  of  the  Public  Statutes  may 
not  bear  as  directly  upon  the  sentence  as 
those  of  the  Statutes  of  1857  did,  we  cannot 
doubt  that  the  purpose  was  to  secure  to  the 
convict  a  substantial  advantage  as  a  reward 
for  his  good  conduct,  which  practically  would 
have  the  effect  of  shortening  his  sentence.  It 
is  true  that  the  prison  commissioners  could 
revoke  the  permit  without  cause  shown,  or 
for  a  violation  of  Its  terms,  and  that  they  are 
bound  to  revoke  It  when  they  have  knowledge 
that  the  convict  has  been  convicted  of  an  of- 
fense punishable  by  Imprisonment  But  this 
does  not  affect  the  right  of  the  convict  to  de- 
ductions and  to  a  permit  in  the  first  Instance. 
Besides,  it  is  not  to  be  assumed  that  the 
power  of  revocation  will  be  exercised  capri- 
ciously. Unless  the  provisions  of  the  statute 
were  intended  to  secure  a  substantial  advan- 
tage to  the  convict  as  a  reward  for  his  good 
conduct,  to  the  enjoyment  of  which  be  could 
look  forward  with  reasonable  certainty  if  he 
did  not  violate  the  terms  of  the  permit,  nor 
commit  an  offense  punishable  by  imprison- 
ment. It  is  difficult  to  understand  what  ob- 
ject the  legislature  had  In  view.  Conlon's 
Case,  148  Mass.  168,  19  N.  E.  164,  is  relied  on 
as  tending  to  show  that  the  convict  had  no 
right  to  a  permit.  One  of  the  contentions  of 
the  petitioner  in  that  case  was  that  his  con- 
finement In  the  reformatory  was  unlawful 
because  his  removal  to  it  from  the  state 
prison  to  which  he  had  been  sentenced  Inter- 
fered with  or  took  away  his  right  to  deduc- 
tions for  good  conduct  tinder  Pub.  St  c.  222, 
i  20.  But  neither  that  statute  nor  St  1880,  c. 
218,  of  which  it  was  a  re-enactment,  was 
In  force  at  the  time  when  the  petitioner  com- 
mitted the  offense  of  which  he  was  con- 
victed, and  no  question  under  either  was 
properly  before  the  court  Further,  deduc- 
tions for  good  conduct  under  Pub.  St  c.  222, 
i  20,  are  not  limited  to  persons  confined  In  the 
state  prison,  but  extend  to  those  confined  in 
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"a  prlEion  or  other  place  of  confinement,"  and 
the  legislature  bad  the  right  to  change  the 
place  of  confinement  of  any  prisoner,  so 
long  as  the  penalty  was  not  thereby  aggra- 
vated. Carter  v.  Burt,  12  Allen,  424.  Lastly, 
the  permit  In  that  case  was  issued  under  St. 
1884,  c.  258,  and  was  revoked  by  the  commis- 
sioners for  a  violation  of  Its  conditions,  as 
they  had  the  right  to  do.  The  decision  would 
have  been  the  same  if  the  permit  had  issued 
under  Pub.  St.  c.  222,  $  20,  and  had  been 
revoked  for  a  like  cause.  The  nature  of  the 
right  to  a  permit  under  Pub.  St.  c.  222,  |  20, 
was  therefore  not  material  to  the  decision. 
For  these  reasons,  the  case,  though  rightly 
decided,  cannot  be  regarded  as  authoritative 
on  the  question  now  before  us.  And  we 
think,  as  has  been -already  observed,  that  St. 
1880,  c.  218,  and  Pub.  St  c.  222,  {  20,  secured 
to  prisoners  who  were  convicted  of  offenses 
committed  when  they  were  In  force,  and  who 
came  within  their  scope,  deductions  for  good 
conduct  and  permits  to  be  at  liberty,  as  some- 
thing to  which  they  were  entitled  as  of  right, 
rather  than  by  favor,  for  faithful  observance 
of  the  rules,  and  for  not  having  been  subject- 
ed to  punishment,  and  that  their  rights  hi 
these  respects  could  not  be  taken  away  or  In- 
terfered with  to  their  disadvantage  by  subse- 
quent legislation. 

The  next  question  is  whether  St.  1885,  c. 
504,  alters  or  may  alter  to  their  disadvantage. 
In  a  substantial  manner,  the  position  of  those 
committing  offenses  prior  to  its  passage,  and 
while  Pub.  St  c.  222,  §  20,  was  In  force.  We 
think  that  It  is  clear  that  such  might  be  Its 
effect.  In  case  the  maximum  sentence  was 
for  15  years,  the  convict  would  be  entitled, 
for  good  conduct  to  deductions  under  Pub. 
St  c.  222,  §  20,  which  would  shorten  the  term 
to  12.  Under  St  1895,  c.  604,  however,  he 
could  be  sentenced  for  a  maximum  term  of 
15  years  and  a  minimum  of  13,  or  of  any 
number  less  than  15  and  more  than  12.  In 
the  present  case  the  minimum  was  10,  and  It 
is  possible  that  the  statute  might  operate 
more  beneficially  in  the  case  of  the  petitioner 
than  Pub.  St  c.  222,  §  20,  and  St  1884,  c.  152, 
would  have  operated.  But  that  cannot  avail. 
A  law  cannot  be  constitutional  as  to  some 
cases,  and  unconstitutional  as  to  others  fall- 
ing within  the  same  class.  If  it  is  unconsti- 
tutional as  to  any.  It  Is  unconstitutional  as  to 
all.  It  is  suggested  In  Re  Murphy,  supra, 
that  the  supposed  leniency  oi  St.  1805,  c.  504, 
might  have  led  the  court  to  make  the  maxi- 
mum sentence  longer  than  It  otherwise 
would,  and  the  implication  is  that  this  also 
would  render  the  statute  obJe(;tlonable  as  to 
past  offenses.  But  it  is  obvious  that  this  ar- 
gument might  prevent  the  application  of  any 
mltlgatlve  statute  to  past  offenses,  and  we 
should  hesitate  to  pronounce  the  act  unconsti- 
tutional on  that  ground.  It  is  also  said  in 
Re  Murphy,  supra,  that  under  St  1805,  c.  504, 
"Important  conditions  were  added  which 
would  permit  the  recall  of  a  permit  and  stlU 
others  which  would  revoke    it    absolutely. 


The  most  serious  new  provision  Is  that  the 
act  of  1886  directs  that  "if  a  permit  is  re- 
voked no  portion  of  the  time  the  prisoner 
may  have  been  at  liberty  under  It  shall  be 
taken  to  be  any  part  of  the  term  of  his  sen- 
tence." But  this  last  provision,  which  is 
called  "the  most  serious  new  provision"  of 
the  act  of  1885,  Is  found  in  Pub.  St  c.  222, 
f  21,  and  in  St  1884,  §  2,  and  was  not,  there- 
fore, new,  and  was  In  force  when  the  offenses 
were  committed  of  which  the  petitioner  was 
convicted,  and  applied  to  persons  confined  in 
the  state  prison.  So  far  as  the  revocation  of 
permits  is  concerned,  it  is  doubtful  if  St. 
1885,  c.  504,  adds  anything  new.  Under  Pub. 
St.  c.  222,  §  20,  the  commissioners  have  pow- 
er, as  already  observed,  to  revoke  permits 
without  cause  shown.  They  have  the  same 
power  under  St.  1895,  c.  604.  Under  St  1884, 
c.  152,  a  violation  by  the  holder  of  a  permit 
of  any  of  its  terms  or  conditions,  or  of  any 
law  of  this  commonwealth,  rendered  the  per- 
mit void.  The  same  is  true  under  St.  1895,  c. 
504.  And  the  provisions  as  to  the  return  of 
the  holder  of  a  permit  which  has  been  revok- 
ed or  has  become  void  are  the  same  In  St 
1885,  c.  504,  as  In  St  1884,  c.  152,  except  that 
the  latter  contains  a  provision  that  the  order 
for  the  arrest  and  return  of  the  convict  may 
be  served  by  any  officer  authorized  to  serve 
civil  or  criminal  process  In  any  county  In  the 
commonwealth,  which  is  omitted  from  St. 
1885,  c.  504.  So  far,  therefore,  as  revocation 
and  the  results  which  follow  it,  and  violation 
of  the  terms  and  conditions  of  the  permit,  or 
of  any  law  of  the  commonwealth,  and  the  re- 
sults which  follow  that,  are  concerned,  there? 
would  seem  to  be  nothing  in  the  act  of  1885 
which,  as  compared  with  the  laws  In  force 
whisn  the  offense  was  committed,  changed  the 
situation  of  the  petitioner  for  the  worse. 

The  petitioner  further  contends  that  inde- 
pendent of  the  effect  of  the  statute  upon  his 
right  to  deductions  for  good  behavior  and 
to  a  permit  to  be  at  liberty,  the  statute  is 
Inoperative  as  an  ex  post  facto  act  because 
it  renders  the  duration  of  his  sentence  uncer- 
tain, and  gives  to  the  prison  commissioners 
the  power  to  fix  the  term  of  his  imprison- 
ment But  there  is  no  nncertataity  In  the 
sentence  Itself.  That  it  has  been  held,  is 
in  effect  for  the  maximum  term.  Oliver  v. 
Oliver,  supra;  Com.  v.  Brown,  supra;  People 
V.  Illinois  State  Reformatory,  148  IlL  413,  36 
N.  E.  76;  State  v.  Peters,  43  Ohio  St  628,  4 
N.  E.  81.  The  convict  may  be  released  be- 
fore its  expiration,  either  by  an  absolute  or 
conditional  pardon  from  the  governor  (Pub. 
St  c.  218,  §  12  et  seq.),  or  after  the  expira- 
tion of  the  minimum  term  by  a  permit  from 
the  commissioners  approved  by  the  governor 
and  council.  In  the  latter  case  he  is  under 
sentence  till  the  expiration  of  the  maximum 
term.  Oliver  v.  Oliver,  supra.  It  is  as  cor- 
rect It  seems  to  us,  to  say  that  the  duration 
of  his  sentence  is  uncertain  because  the  gov- 
ernor may  pardon  him  absolutely  or  condi- 
tionally at  any  time,  as  It  is  to  say  that  it 
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Is  uncertain  becanse,  after  the  expiration  of 
tlie  minimum  term,  tlie  commissioners  may 
release  him  before  the  expiration  of  the 
maximum  term  on  a  permit  approved  by  the 
governor  and  council,  and  as  correct  to  say 
that,  in  case  of  a  pardon,  the  governor  fixes 
the  term  of  imprisonment,  as  to  say  that,  in 
case  of  release  upon  a  permit,  the  commission- 
ers fix  it.  Moreover,  "the  form  of  sentence," 
as  was  said  in  Com.  v.  Brown,  supra,  "is 
made  to  recognize  and  carry  out  a  policy 
familiar  to  our  legislation,  and  acted  on  here- 
tofore without  question."  In  no  Just  sense 
can  it  be  said,  we  think,  that  the  duration  of 
his  sentence  Is  uncertain,  or  that  the  deter- 
mination of  the  term  of  the  imprisonment  is 
taken  from  the  courts,  where  it  belongs,  and 
left  to  the  prison  commissioners.  See  Peo- 
ple V.  Illinois  State'  Reformatory,  supra; 
George  v.  People,  167  lU.  447,  47  N.  E.  741; 
State  V.  Peters,  supra;  Miller  v.  State  (Ind. 
Sup.)  49  N.  E.  8&4.  Contra,  People  v.  Cum- 
mings,  88  Mich.  248,  50  N.  W.  310. 

The  petitioner  also  insists  that  requlrii^ 
the  approval  of  the  governor  and  council  to  a 
permit  Is  a  serious  interference  with  his 
rights,  and,  without  anything  more,  would 
render  the  statute  void  as  an  ex  post  facto 
law.  But  we  think  that  the  provision  does 
not  affect  any  substantial  right  to  which  the 
petitioner  was  entitled  when  the  offenses 
were  committed,  but  relates  rather  to  a  mat- 
ter of  procedure.  There  can  be  no  doubt,  we 
think,  that  in  the  matter  of  permits  the  leg- 
islature could  have  substituted  some  other 
tribunal  for  the  prison  commissioners,  or 
could  have  added  to  the  number  of  commis- 
sioners, on  the  same  principle  that  it  could 
have  abolished  the  court  which  existed  when 
the  offenses  were  committed,  and  have  cre- 
ated another  court  for  the  trial  of  such  of- 
fenses, or  have  added  to  the  number  of  the 
judges  of  the  existing  court  If  this  bad 
been  the  only  change,  the  effect  of  it  would 
have  been  merely  to  require  that  so  many 
more  persons  should  act  in  regard  to  the  mat- 
ter of  permits.  The  petitioner  would  have 
still  been  entitled  to  deductions  for  good  be- 
havior, and  to  a  permit  to  be  at  liberty  dur- 
ing the  time  of  such  deductions,  and  there 
would  have  been  no  increase. in  the  penalty 
for  the  offense,  or  other  change  to  his  disad- 
vantage. It  Is  not  contended  that  the  terms 
and  conditions  of  permits  Issued  when  the 
offense  was  committed,  or  the  rules  of  gov- 
ernment of  the  prison  then  in  force,  must  re- 
main the  same.  By  St  1886,  c.  371,  whicb  is 
in  amendment  of  and  in  substitution  for  sec- 
tion 2,  c.  504,  Acts  1895,  and  which  went  Into 
effect  since  the  indictment  was  found  in  this 
case,  it  Is  now  provided  that  a  convict  who 
has  faithfully  observed  all  the  rules,  and  has 
not  been  subjected  to  punishment,  shall  be 
entitled  to  release  at  the  expiration  of  the 
minimum  term,  and  shall  be  given  a  permit 
to  be  at  liberty  during  the  unexpired  portion 
of  the  maximum  term,  which  permit  shall  be 
issued  by  the  commissioners  of  prisons.    The 


approval  of  the  governor  and  council  is  no 
longer  required,  and  the  permit  is  no  longer 
to  be  issued  at  the  will  and  pleasure  of  the 
commissioners.  We  think,  therefore,  that 
the  statute  of  1805  could  not  be  declared  nn- 
constitutional  aa  an  ex  post  facto  act  because 
it  requires  the  approval  of  the  governor  and 
council  to  permits  to  be  at  liberty,  or  i)ecause 
it  renders  the  duration  of  the  sentence  uncer- 
tain, or  gives  the  prison  commissioners  power 
to  fix  the  term  of  Imprisonment;  but  we 
think  that,  aa  the  law  stood  when  the  of- 
fense was  committed,  the  petitioner  was  enti- 
tled to  a  deduction  for  good  behavior,  and  to 
a  permit  to  be  at  liberty  for  the  time  tbua 
deducted,  on  such  terms  as  the  priscm  com- 
missioners should  fix,  and  subject  to  revoca- 
tion by  them,  and,  if  sentenced  under  the 
statute  of  1805,  this  right  might  be  Interfered 
with  to  his  disadvantage,  and  that  the  stat- 
ute is  therefore  Inoperative  and  void  as  an 
ex  post  facto  law.  We  do  not  see  how  the 
statute  can  be  construed  as  merely  a  measure 
of  prison  discipline  or  regulation,  and  there- 
fore liable  to  change  from  time  to  time,  as 
the  legislature  may  see  fit  without  interfer- 
ing with  any  rights  on  the  part  of  the  c(«i- 
Vict 

We  have  assumed  thus  far  that  the  act  of 
1895  applied  to  all  cases  of  convicts  sen- 
tenced to  the  state  prison  after  It  took  ef- 
fect, except  such  as  are  sentenced  for  life  or 
as  habitual  criminals.  But  we  think  that  It 
is  doubtful,  notwithstanding  the  generality  of 
the  language,  whether  it  should  be  so  con- 
strued. It  -  is  manifest  that  convicts  sen- 
tenced under  the  statute  of  1885  are  not  en- 
titled to  the  benefits  of  Pub.  St.  c.  222,  {  20. 
The  sentence  Is  Intended  to  be  different  in 
character  from  that  referred  to  In  section  20, 
and  the  provisions  of  that  sectiob  In  regard  to 
deduction  for  good  behavior  could  not  be  ap- 
plied to  a  sentence  under  the  act  of  1895. 
Pub.  St  c.  222,  I  20,  so  far  as  it  relates  to 
convicts  sentenced  to  the  state  prison,  is  not 
repealed  in  terms  by  the  statute  of  1805.  To 
hold  that  that  statute  operates,  by  necessary 
implication,  as  a  repeal  of  it  to  that  extent, 
as  it  would  seem  that  we  should  be  obliged 
to  do  if  the  statute  of  1885  is  construed  to 
apply  to  all  sentences  to  state  prison  after  It 
took  effect,  whether  the  offenses  occurred  be- 
fore or  after  it  went  into  operation  (Flaherty 
V.  Thomas,  12  Allen,  428;  Com.  v.  McDon- 
ough,  supra),  would  result  In  the  discharge 
of  all  persons  who  might  have  been  sentenced 
under  it  to  the  state  prison  tot  offenses  com- 
mitted before  it  took  effect  On  the  otlier 
band,  by  constiruing  It— as  we  think  properly 
may  be  done,  pursuant  to  the  general  rule 
that  statutes  are  to  be  construed  prospectlTe- 
ly,— to  apply  to  sentences  for  offenses  conmilt- 
ted  after  it  took  effect  this  difficulty  will 
be  avoided.  See  Pub.  St  c  3,  8  3,  els.  1.  2; 
Com.  V.  Sullivan,  150  Mass.  315,  23  N.  B.  47; 
Com.  V.  Desmond,  123  Mass.  407;  King  r. 
Tirrell,  2  Gray,  331;  Bank  v.  Copeland,  7  Al- 
len, 138;   Gardner  v.  Lucas,  3  App.  Caa.  5S2, 
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690;   Appeal  of  Lombard,  88  He.  587,  34  Atl. 
530. 

Tbe  result  Is  that,  tbe  only  error  being  an 
error  In  the  sentence,  and  the  superior  court 
having  Jurisdiction  to  Impose  such  sentence 
as  should  be  imposed,  the  sentence  in  ques- 
tion. In  the  opinion  of  a  majority  of  the  court, 
must  be  reversed,  and  the  case  remanded  to 
that  court  for  sentence  according  to  the  law 
as  It  was  before  the  passage  of  St  1S95,  c. 
504.  Jacqulns  v.  Com.,  9  Cush.  279;  Pub. 
St  c.  187,  {  13.     So  ordered. 


072  Mass.  289) 

FORBES  T.  COMMONWHALTH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Jan.  4,  1899.) 

EASSMBirrB  —  Hill  Privilcob  —  Right  to  Flow 
Land — Extent— Hero  er. 

1.  An  easement  consisting  in  the  right  to  flow 
land  by  a  milldam  is  not  destroyed  by  taldng 
down  the  dam  for  the  purpose  of  repladng  It 
with  a  new  one,  or  by  erecting  a  new  dam 
above  the  old  on  land  which  was  a  part  of  the 
mill  privilege,  if  the  water  is  not  raised  beyond 
the  height  limited  by  the  easement. 

2.  An  easement,  appurtenant  to  a  mill  privi- 
lege, acquired  by  reservation  or  grant,  to  raise 
the  water  of  the  stream  to  a  certain  height,  is 
appurtenant  to  every  part  of  it. 

a.  Where  a  part  of  a  mill  privilege  owned  in 
fee,  with  an  easement  appurtenant  thereto, 
allowing  it  to  flow  certain  lands,  was  purchased 
by  the  commonwealth,  and  the  servient  estate 
was  subsequently  t&keji  by  right  of  eminent 
domain,  there  was  no  merger  of  the  title  to  the 
land  belonging  to  the  servient  estate  with  the 
titie  to  the  easement,  so  as  to  entitle  the  own- 
er of  snch  estate  to  the  value  of  both  until 
the  servient  estate  was  taken. 

Report  from  superior  court,  Worcester  coun- 
ty;  Prancls  A.  Gasklll,  Judge. 

Petition  by  Martha  A.  S.  Forbes  against  the 
commonwealth  for  the  assessment  of  dam- 
ages for  lands  taken  by  the  Metropolitan  Wa- 
ter Board.  There  was  a  Judgment  for  peti- 
tioner, and  the  case  is  reported.    Affirmed. 

Herbert  Parker  and  Chandler  Bullock,  for 
petitioner.  J.  M.  Hallowell,  Asst  Atty.  Gen., 
for  the  Commonwealth. 

PIEIiD,  C.  J.  The  petitioner's  title  to  the 
land  taken  by  the  Metropolitan  Water  Board 
in  pursuance  of  St.  1895,  c.  488,  was  derived 
through  mesne  conveyances  from  the  Lancas- 
ter Mills,  a  corporation  engaged  In  the  busi- 
ness of  manufacturing  cotton  cloth  by  means 
of  mills  and  a  dam  on  the  South  Branch  of 
the  Nashua  river.  The  deed  of  the  Lancas- 
ter Alills  to  Franklin  Forbes,  the  petitioner's 
predecessor  In  title,  contained  this  reserva- 
tion: "Reserving  to  the  said  Lancaster  Mills, 
their  snccessors  and  assigns,  the  right  to  raise 
and  maintain  forever  their  dam,  by  flash- 
boards  or  otherwise,  three  feet  above  Its  pres- 
ent height,  without  being  subject  to  any 
claim  or  demand  from  said  grantee,  his  heirs 
or  assigns,  for  damages  to  said  Barnard  farm 
or  to  said  Upper  Intervale  by  reason  thereof." 
Afterwards,   and   while   he   held    the   Utie, 


Franklin  Forbes,  by  deed  dated  March  31, 
1868,  conveyed  to  said  Lancaster  Mills,  Its 
successors  and  assigns,  the  right  to  flow  said 
land,  "by  backwater  from  the  dam  of  said 
corporation,  raised  and  maintained  forever 
by  permanent  structure  or  otherwise,  one  foot 
above  the  present  permanent  height  thereof." 
The  report  of  the  case  by  the  Justice  of  the 
superior  court  then  proceeds  as  follows:  "It 
was  agreed  that  the  said  dam  of  the  Lancas- 
ter Mills,  maintained  at  the  height  referred 
to  in  these  deeds,  would  and  did  flow  the 
said  petitioner's  land,  taken  as  aforesaid,  up 
to  the  flowage  line  designated  upon  the  ac- 
companying plan  referred  to,  annexed  here- 
to, marked  'Exhibit  B.'  On  the  15th  day  of 
May,  1897,  the  Metropolitan  Water  Board, 
acting  for  the  commonwealth  of  Massachu- 
setts, under  authority  of  chapter  488  of  the 
Acta  of  1895,  and  In  pursuance  of  the  con- 
struction of  the  system  of  Metropolitan  War 
ter  Works  provided  for  by  said  act  entered 
Into  an  agreement  with  said  Lancaster  Mills 
whereby  said  board  was  authorized  on  and 
after  June  1,  1897,  to  take  down  the  upper 
portion  of  said  Lancaster  Mills  dam,  not  ex- 
ceeding six  feet  below  the  top  of  flashboards; 
to  lower  the  water  in  the  mlllpond,  by  means 
of  taking  down  the  upper  portion  of  the  dam 
as  aforesaid;  to  erect  a  temporary  dam  at 
a  point  further  up  the  stream,  and,  during  the 
time  the  water  was  drawn  off  the  mlllpond, 
to  supply  the  mills  of  said  corporation  with 
water  through  a  pipe  running  from  the  tem- 
porary dam  to  the  mills;  and  when  the  pur- 
poses for  which  said  mlllpond  was  so  emp- 
tied, namely,  the  construction  of  the  dam 
for  the  reservoir  of  the  Metropolitan  Water 
Works,  were  accomplished,  to  rebuild  said 
milldam,  in  accordance  with  section  9  of  said 
chapter  488  of  the  Acts  of  1895.  About  the 
1st  day  of  July,  189Y,  the  servants  of  the 
commonwealth,  under  the  terms  of  said 
agreement  with  the  Lancaster  Mills,  entered 
upon  land  of  said  Lancaster  Mills,  and  began 
taking  down  the  dam,  as  by  said  agreement 
authorized.  On  the  21st  day  of  July,  1897, 
said  dam  bad  been  taken  down  to  a  depth 
of  five  feet  On  the  2Sth  day  of  August  said 
dam  had  been  so  far  destroyed  and  obliterat- 
ed as  to  draw  off  the  water  of  the  former 
mlllpond  or  reservoir  of  said  Lancaster  Mills, 
and  the  waters  have  since  flowed  within  the 
original  channel  of  tbe  river,  no  part  of  peti- 
tioner's land  being  flowed.  The  further 
prosecution  of  the  works  of  said  Metropolitan 
Water  Board,  under  the  provisions  of  said  act, 
requires  the  construction  of  a  permanent  dam 
for  a  reservoir  of  the  Metropolitan  Water 
Works  at  a  point  above  the  original  dam  of 
said  Lancaster  Mills,  referred  to  in  said 
Forbes  deed,  and  within  the  limits  of  the 
former  mlllpond.  Said  dam  so  to  be  con- 
structed will  be  situate  above  said  Lancas- 
ter Mills  dam,  and  below  said  lands  of  the 
I)etltioner.  When  said  dam  is  so  constructed, 
the  lands  of  the  petitioner  will  be  wholly 
within  the  basin  and   reservoir  for    nater 
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cansed  by  said  dam  bo  to  be  constracted  for 
the  Metropolitan  Water  Works;  so  that  the 
entire  flowage  of  petitioner's  lands  will  be 
from  the  su.<]  dam  so  to  be  constructed,  and 
not  at  all  from  said  original  dam,  when  or  If 
reconstructed.  On  the  21st  day  of  July,  1887, 
the  Lancaster  Mills  conveyed  to  the  com- 
monwealth a  parcel  of  land  covered  in  part 
by  the  former  millpond  of  said  Lancaster 
Mills,  which  tract  of  land  is  situate  within 
the  former  limits  of  said  Lancaster  Mills 
pond,  and  between  the  dam  of  said  Lancas- 
ter Mills  and  the  petitioner's  land.  The  Lan- 
caster Mills  also  conveyed  to  the  common- 
wealth all  the  mill  privileges  in  said  Clinton 
owned  by  said  grantor  corporation,  and  sit- 
uate on  said  southerly  branch  of  the  Nashua 
river,  south  of  the  northerly  boundary  line  of 
the  above-described  parcel,  and  its  tributaries 
entering  said  river,  south  of  said  northerly 
bonndary  line,  and  all  right,  title,  and  Interest 
In  the  fee  of  land  in  Clinton  under  said  Nash- 
ua river,  and  situate  southerly  of  said  north- 
erly boundary  line,  and  under  its  tributaries 
entering  said  river  south  of  said  northerly 
boundary  line,  and  all  flowage  rights  south  of 
said  northerly  boundary  line;  the  right  of 
flowage  on  petitioner's  lands,  formerly  held 
by  Lancaster  Mills,  being  included  In  the 
terms  and  description  of  said  conveyance. 
On  the  23d  day  of  September,  1897,  the  com- 
monwealth, under  the  provisions  of  said 
chapter  4S8,  made  a  taking  of  the  said  peti- 
tioner's lands,  the  title  to  which,  it  was 
agreed,  was  then  In  the  petitioner,  Martha  A. 
S.  Forbes,  subject  only  to  flowage  rights  here- 
inabove referred  to,  If  any;  the  petitioner 
contending  that  no  such  flowage  rights  ex- 
isted when  lands  were  taken  as  aforesaid. 
Upon  the  foregoing  facts,  the  petitioner  asked 
the  court  to  rule  that  her  land,  when  taken 
by  the  commonwealth,  was  subject  to  no 
flowage  rights,  and  asked  the  court  to  rule 
that  the  rights  of  flowage  formerly  held  by 
the  Lancaster  Mills  had  been  and  were  ex- 
tinguished and  abandoned  before  the  said 
taking  of  the  petitioner's  lands,  and  further 
asked  the  court  to  rule  that  by  the  said  tak- 
ing by  the  said  commonwealth  the  said  ease- 
ments were,  eo  Instantl,  extinguished.  It 
was  agreed  between  the  parties  that,  If  said 
contention  of  petitioner  were  sustained,  dam- 
ages were  to  be  assessed  for  the  petitioner 
In  the  sum  of  $3,500;  if  not  sustained,  then 
for  $2,200."  The  Justice  found  for  the  peti- 
tioner, and  assessed  damages  in  the  sum  of 
$2,200,  and  then  reported  the  case  to  this 
court 

It  thus  appears  that  the  right  to  flow  the 
lands  of  the  petitioner  was  created  by  reser- 
vation and  by  grant,  and  that  the  reservation 
and  the  grant  were  to  the  Lancaster  Mills,  its 
successors  and  assigns,  forever.  There  Is  no 
limitation  in  the  reservation  or  the  grant  that 
the  right  to  raise  the  water  to  the  height 
mentioned  should  be  conflned  to  any  particu- 
lar use  of  the  water.    The  charter  and  the  ti- 


tle of  the  Lancaster  Mills  to  the  mUl  priv- 
ilege are  not  set  out,  but  it  is,  we  think,  to 
be  assumed  that  it  held  its  mill  privilege  In 
fee  simple,  and  had  the  power  to  convey  It 
In  fee  simple  to  any  grantee.  This  reserva- 
tion and  this  grant  of  the  right  to  flow  the 
petitioner's  land,  we  think,  created  an  ease- 
meflt  appurtenant  to  the  mill  privilege  of  the 
Lancaster  Mills.  The  height  to  which  the 
right  to  flow  extended  was  measured  by  ref- 
erence to  the  permanent  height  of  the  exist- 
ing dam  of  the  Lancaster  Mills.  But  the 
easement  would  not  be  destroyed  by  taking 
down  the  dam  and  erecting  a  new  one  in  its 
place,  or  by  erecting  a  new  dam  across  the 
stream'  above  the  old  dam,  on  land  which 
was  a  part  of  the  mill  privilege  of  the  Lan- 
caster Mills,  to  which  the  easement  of  the 
right  to  flow  was  appurtenant.  If  the  water 
was  not  raised  beyond  the  height  mentioned 
In  the  reservation  and  the  grant.  A  right  of 
way  appurtenant  to  land  Is  appurtenant  to 
every  part  of  it  when  divided  into  parcels, 
and,  in  general,  an  easement  acquired  by  res- 
ervation or  grant  of  a  right  to  raise  the  wa- 
ter of  a  stream  to  a  certain  height,  appur- 
tenant to  a  mill  privilege,  is  appurtenant  to 
every  part  of  the  mill  privilege.  The  erection 
of  a  new  dam  on  the  mill  privilege  of  the 
Lancaster  Mills,  whether  above  or  below  the 
old  dam.  If  It  raised  the  water  of  the  stream 
no  higher  than  the  right  granted,  would  work 
no  Injury  to  the  petitioner.  Gary  v.  Daniels, 
8  Mete.  (Mass.)  466,  483;  Gaslight  (30.  v.  Ful- 
ler, 170  Mass.  82,  48  N.  E..1024.  See  Chase 
v.  Manufacturing  Co.,  4  Cush.  152, 171;  Stack- 
pole  V.  Curtis,  32  Me.  883;  Gould,  Waters  (2d 
Ed.)  §  344.  If  the  Metropolitan  Water  Board 
had  taken  by  the  same  taking  the  whole  mill 
privilege  of  the  Lancaster  Mills  and  the  land 
of  the  petitioner,  the  value  of  the  mill  priv- 
ilege would  have  been  enhanced  by  the  value 
of  the  easement  appurtenant  to  it,  and  the 
value  of  the  petitioner's  land  wonld  have  been 
diminished  by  the  value  ot  the  easement  to 
which  the  land  was  subject  But  the  rights 
of  the  petitioner  are  not  affected  by  the  fact 
that  the  board  acquired  a  part  of  the  mill 
privilege,  with  its  appurtenances,  by  purchase 
pursuant  to  St  1895,  c.  488,  §  4.  We  under- 
stand that  the  x>etitioner's  land  was  taken  in 
fee.  There  was  no  merger  of  the  title  to 
the  land,  with  its  appurtenances,  which  had 
been  purchased  of  the  Lancaster  Mills  by  the 
board  in  the  name  of  the  commonwealth,  and 
the  title  to  the  land  of  the  petitioner,  which 
was  taken  by  the  board  in  the  name  of  the 
commonwealth,  until  after  the  taking  of  the 
petitioner's  land.  The  merger  of  title,  If  there 
was  a  merger,  was  a  consequence  of  the  tak- 
ing. Up  to  and  at  the  time  of  the  taking, 
the  petitioner's  land  was  subject  to  the  ease- 
ment appurtenant  to  the  mill  privilege  of  the 
Lancaster  Mills,  a  part  of  which  had  lieen 
conveyed  to  the  commonwealth.  According 
to  the  terms  of  the  report.  Judgment  Is  to  t)e 
entered  on  the  finding.    So  ordered. 
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HARItTSON  T.  DOIiAM. 

(Supreme  Judicial  Court  of  MasaachnsettB. 

Essex.    Jan.  8, 1899.) 

Abtbbsb  FoBssaaios— Xntsbbuftion  —  Tax  Sals 

— CONYBTAKCE  BT  PCBCHASIB — EfFBOT. 

1.  Where  a  tenant  has  continued  la  adverse 
possession  of  land. for  oyer  20  years,  the  fact 
that  during  his  occupancy  there  waa  a  sale  and 
conveyance  of  the  premises  for  taxes  does  not 
constitute  an  interruption  of  his  possession. 

2.  A  tenant  continued  in  adverse  possession 
«f  land  for  over  20  years,  during  which  time 
there  was  a  sale  of  the  land  for  taxes,  and  the 
purchaser  conveyed  to  demandant.  Held  that, 
as  the  purchaser  was  disseised,  his  deed,  be- 
ing made  before  St.  1891,  c.  354,  providing  that 
notwithstanding  adverse  possession  the  convey- 
ance of  real  estate,  otherwise  valid,  shall  be  ef- 
fectual to  pass  title,  conveyed  no  title  as  agaiiut 
the  tenant. 

Exceptions  from  saperlor  court,  Essex  coon- 
ty;   Henry  N.  Sheldon,  Judge. 

Writ  of  entry  by  Jotm  H.  Harrison  against 
▲lice  Dolan.  There  was  a  Judgment  for  de- 
fendant, and  plalntut  excepts.  Uxceptlona 
overruled. 

Hesseltlse  &  Hesseltine,  for  plaintiff.  J.  F. 
Qulnn  and  H.  T.  Lummus,  for  defendant. 

HOLMES,  J.  This  Is  a  writ  of  entry.  The 
defense  Is  the  statute  of  limitations.  It  was 
found  by  the  Judge  who  tried  the  case  that 
the  tenant  nad  been  In  open,  adverse  posses- 
sion of  the  land  In  question,  under  a  claim  of 
right,  for  over  20  years,  and  had  gained  a 
title,  unless  the  possession  was  interrupted 
by  a  sale  and  conveyance  of  the  premises  for 
taxes  in  1883,  followed  by  a  quitclaim  of  the 
tax  title  to  the  demandant  in  1884.  The 
Judge  ruled  that  the  poBsession  was  not  Inter- 
rupted, and  ordered  a  Judgment  for  the  ten- 
ant The  foregoing  facts  present  the  only 
question;  for  although  the  bill  of  exceptions 
states  that  it  was  in  evidence  that  the  de- 
mandant "on  one  or  two  occasions,  had  come 
to  the  tenant,  and  claimed  that  she  was  oc- 
cupying his  lot,  but  was  informed  by  him 
that  she  was  on  lot  No.  12,  and  that  lot  18 
<bls  lot)  was  next  adjacent  to  hers,"  the  find- 
ing of  the  court  must  lie  taken  to  mean  that 
the  tenant's  possession  was  not  disturbed,  and 
that  there  was  no  fraud,  mistal^e,  or  disclaim- 
er affecting  the  rights  of  the  parties,  if,  in- 
deed, any  Inference  of  disclaimer,  fraud,  in- 
terruption, or  material  mistalie  would  bav« 
been  warranted  by  the  evidence,  supposing  It 
to  bare  been  accepted  in  the  fullest  sense.. 
See.  also.  Pub.  8L  a  196,  8  8.  The  tenant 
manifested  her  Intent  to  maintain  possession 
of  the  locus,  even  If  she  did  it  under  a  mis- 
taken description.  "Pnesentia  corporis  tolllt 
errorem  nominls," — Identification  by  the  senses 
overrides  description,— as  in  many  other  cases 
In  the  law.  Meivin  t.  Proprietors,  5  Mete. 
(Mass.)  15,  S8;  2  Wood,  Urn.  Act  (2d  Ed.)  p. 
660.  i  263.     . 

We  interpret  the  finding  and  ruling  as  mean- 
ing tbat  the  tenant  in  actual  fact  occupied  the 
premises  adversely  during  the  whole  2U  years, 
62N.E.~83 


and  that  tbe  question  saved  la  whether  what 
otherwise  would  have  been  the  effect  of  the 
adverse  possession  was  prevented  by  the  tax 
deed.  Adverse  possession  is  pure  matter  of 
fact,  to  be  Interrupted  only  by  interrupting 
the  possessor's  exclusion  of  adverse  claim- 
ants, abandonment  of  his  claim,  or  a  change 
In  his  Intent  Whether  the  last  two  would 
have  any  effect-  unless  they  were  manifested 
we  need  not  consider.  In  general,  also,  tho 
effect  of  the  adverse  possession  will  not  be- 
abridged  by  a  change  of  title.  The  adverse 
possessor  ex  hypothesl  la  a  wrongdoer  until 
the  20  years  has  elapsed.  Commonly,  at  least; 
If  not  necessarily,  his  claim  is  adverse  to  all 
tbe  world;  and  prolmbly  any  dealings  among 
tbe  excluded  parties,  even  when  a  deed  by  a 
disseisee  is  valid,  would  not  affect  him.  Prob- 
ably the  purchaser  would  only  stand  In  bis 
seller's  shoes.  See  Chapin  t.  Freeland,  142 
Mass.  383,  387,  8  N.  B.  128.  At  all  events, 
the  action  of  ttu  original  disseisee  would  be 
barred. 

When  It  Is  held  that  the  disseisor's  posses- 
sion must  be  continuous  In  him  and  his  pred- 
ecessors in  title  during  the  whole  time  of 
limitation,  and  when  the  statute  does  not  run 
against  the  state.  It  may  be  held  that  tbe 
statute  has  not  run  If  tbe  state  has  had  tbe 
title  during  a  part  of  the  time  relied'  upon. 
Armstrong  v.  MorrUl,  14  Wall.  120, 145;  Brax- 
ton V.  Rich,  47  Fed.  178, 188;  Hall  v.  GitUngs, 
2  Har.  &  J.  112.  But  such  decisions  have 
no  application  to  this  case,  if  for  no  other 
reason,  because  tbe  statute  runs  against  tbe 
commonwealth  as  well  as  against  private  per- 
sons (Pub.  St  c.  196,  {  11):  and  because,  fur- 
ther, tbe  commonwealth  never  bad  even  a 
momentary  title  to  tbe  land. 

Again,  the  Intimation  in  Abbott  v.  Railroad 
Co.,  145  Mass.  460,  460,  IS  N.  B.  »1,  has  no 
bearing.  Tbat  intimation  concerned  the  ac- 
quisition of  a  right  of  way  across  a  railroad, 
and  was  to  tbe  effect  tbat  a  user  begun  across 
an  earlier  three-rod  location  would  be  inter- 
rupted In  Its  operation  by  a  later  five-rod  lo- 
cation. In  such  a  case,  tbe  wrongdoer  has 
no  possession.  He  merely  commits  a  series 
of  trespasses.  Whether  the  acquisition  and 
Implied  assertion  of  right  on  tbe  part  of  a 
railroad  company  by  a  location  be  or  be  not 
sufficient  to  interrupt  the  running  of  prescrip- 
tion (see  Powell  v.  Bagg,  8  Gray,  441;  Bray- 
den  V.  Railroad  Co.,  172  Mass.  — ,  51  N.  E. 
1081),  the  determination  cannot  help  ns  In 
dealing  with  the  effect  attributed  by  statute  to 
allowing  oneself  to  remain  disseised  for -20 
years. 

As  there  was  not  even  a  momentary  posses- 
sion under  the  tax  deed.  It  Is  not  necessary 
to  consider  whether  tbe  words  and  meaning 
of  the  statute  would  not  bar  a  disseisee  at 
the  end  of  20  years  if  he  had  been  continuous- 
ly kept  out  by  a  succession  of  disseisins,  one 
upon  another,  beyond  remarking  that  there 
Is  no  analogy  between  this  case  and  the  at- 
tempted acquisition  of  an  easement  by  pre- 
scription, where  successive  users  of  a  way. 
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wltbont  right,  are  merely  snccesBlve  trespass- 
erfl,  except  In  those  cases  where,  by  the  doe- 
trine  of  privity,  the  later  wrongdoer  can  add 
the  time  of  his  predecessor's  adverse  use  to 
his  own. 

A  more  snbtle  argument  than  those  which 
we  have  dealt  with  may  be  suggested,  it 
may  be  said  that  as  a  tax  sale.  If  valid,  gives 
a  good  title  as  against  all  the  world.  It  Is  like 
prescription,  and  really  begrins  a  new  title, 
•  which  can  be  barred  only  by  20  years  of  ad- 
verse holding  after  the  new  title  begins.  But 
we  are  not  driven  to  consider  this  argument, 
because,  if  It  prevailed,  it  conld  do  the  de- 
mandant no  good.  The  tax  purchaser  was 
disseised  by  the  tenant's  contlnaed  adverse 
possession,  and  his  deed  to  the  demandant 
before  St  1881,  c.  %4,  conveyed  no  title  as 
against  the  tenant.  Faxon  v.  Wallace,  QS 
Mass.  44,  46;  McMahan  v.  Bowe,  114  Mass. 
140.  In  Davels  v.  CSolUns,  43  Fed.  81,  83, 
where  the  Jury  were  Instructed  that  a  sale 
for  taxes  would  break  the  running  of  time  In 
favor  of  the  disseisor,  It  seems  to  have  been' 
assumed  that  the  conveyance  of  the  tax  title 
to  the  demandant  was  good.  It  Is  stated  that 
the  plaintiff  was  "clothed  with  whatever  title 
passed  by  these  tax  deeds."  Id.  34.  If  the 
conveyance  of  the  tax  title  to  the  plalntlft  was 
bad,  then,  since  the  veify  meaning  of  the 
statute  of  limitations  Is  to  bar  liability  for  a 
wrong,  and  as  the  disseisin  was  a  wrong  to 
the  demandant  before  the  sale  for  taxes  as 
much  as,  If  not  more  than,  afterwards,  and 
was  the  same  vrrong,  we  do  not  perceive  any 
ground  in  the  tax  sale,  taken  by  Itself,  to  pro- 
long the  demandant's  right  of  action. 

If  the  conveyance  of  the  tax  title  to  the 
demandant  were  good  as  against  the  tenant, 
It  might  be  necessary  to  consider  whether  a 
tax  sale  Is  adverse,  and,  as  In  the  case  of  a 
title  by  disseisin  or  prescription,  creates  no 
privity  with  former  owners,  or  whether,  al- 
though It  takes  all  titles,  It  conveys  them  In 
privity  like  a  sale  on  execution.  Fub.  St  c. 
12,  i  38.  The  question  Is  not  decided  by 
Langley  v.  Chapln,  134  Mass.  82.  Even  if 
the  former  view  were  taken.  It  still  possibly 
might  be  held  that  no  mere  change  of  title, 
except  one  which  puts  It  where  It  Is  above 
the  statute,  as  In  the  sovereign  apart  from 
statute,  can  prevent  the  gaining  of  a  later 
title,  which  also  Is  adverse  to  all  the  world, 
and  Is  the  result  of  an  adverse  holding,  unin- 
terrupted In  fact  for  20  years.  Upon  these 
points  we  express  no  opinion. 

Exceptions  overruled. 


(172  Hasi.  tm 
TILTON   et 
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al.   V.   INHABITANTS 

WBNHAM. 

(Sopreme  Judicial  Court  of  Massachusetts. 

Fssex.    Jan.  6, 1899.) 

Highways— Dbfbot — QassTtov  »or  Jdkt. 

1.  Plaintiffs,    while    driving    along    a    road, 

struck  a  stump  10  inches  high  and  6Vi  inches  in 

diameter,  which  was  hidden  by  the  grass,  and 


were  thrown  oat  and  Injured.  The  road  was  a 
highway  by  jprescriptioa,  and  Its  width  did  not 
appear,  but  it  did  not  extend  to  the  fences  on 
the  sides.  Travel  had  turned  to  the  side  o( 
the  road,  and  worn  bare  a  strip  several  feet 
wide,  which  looked  like  the  rest  of  the  road, 
and  came  to  within  an  Inch  of  the  stamp.  B^. 
in  an  action  against  the  town,  that  the  qnestios 
whether  the  stump  was  within  the  liinits  ot 
the  highway  was  for  the  jury. 

2.  where  plaintlfEs,  when  driving,  were  thrown 
out  by  an  old  stump  In  the  highway,  the  (act 
that  from  Its  appearance  it  seemed  to  have  been 
there  a  long  time  was  sufficient  to  cause  an  in- 
ference that  defendant  had  notice  thereof. 

3.  Where  there  had  been  no  laying  out  of  a 
road  or  taking  of  land,  and  no  fences  fixed  the 
limits,  it  can  fairly  be  inferred  that  the  asser- 
tion of  right  by  public  user  was  not  confined  to 
the  space  between  the  wheel  ruts. 

Bxceptlons  from  superior  court,  Essex  coun- 
ty; Robert  B.  Bishop,  Judge. 

Actions  by  Florence  B.  TUton,  Marlon  T. 
North,  and  Charles  H.  Tllton  against  the  in- 
habitants of  Wenham.  The  actions  were  tried 
together,  and  there  was  a  Judgment  for  de- 
fendant, and  plalntlfla  except  ESxoeptloiia 
sustained. 

Frank  Paul,  for  plaintiffs.  F.  L.  Evans  and 
H.  F.  Moulton,  for  defendant 

HOLMES,  J.  These  are  actions  to  recorer 
for  Injuries  to  person  and  property  caused 
by  an  alleged  defect  In  the  highway.  The 
way  In  question  waa  Main  street  In  Wenham. 
There  was  evidence  that  It  was  a  highway  bj 
prescription,  but  its  width  did  not  appear,  nn- 
less  by  presumption;  and  It  was  admitted 
by  the  plaintiffs  that  the  road  did  not  extend 
to  the  fences  on  the  sides.  Beside  the  pohit 
where  the  accident  happened  there  was  a 
muddy  place,  with  standing  water;  and  travel 
bad  turned  to  the  easterly  side  of  the  road, 
over  the  grass,  to  such  an  extent  that  a  strip 
3  or  4  feet  wide  was  worn  bare,  and  looked 
like  the  rest  of  the  road.  At  the  time  of 
the  accident  this  strip  came  up  to  within  an 
Inch  of  the  stump  of  a  pole  about  10  lnche« 
high  and  e>4  Inches  In  diameter,  which  was 
hidden  by  the  grass  that  remained.  The 
plaintiffs  Mrs.  North  and  Mrs.  Tllton  wete 
driving  along  the  road  In  a  southerly  direc- 
tion, and,  upon  coming  to  the  muddy  place, 
turned  to  the  left,  over  the  above-mentioned 
strip,  from  which  the  grass  had  disappeared. 
In  some  way  or  other  the  left  wheel  of  tbelr 
vehicle  struck  the  concealed  stump.  Mrs. 
North,  who  was  driving,  was  thrown  out, 
the  horse  ran  away  and  brought  the  wagon 
against  a  trolley  pole,  and  Mrs.  Tllton  was 
thrown  out  In  her  turn.  We  believe  that  this 
is  a  sufficient  statement  of  the  plaintiffs'  case. 
The  Judge  directed  a  verdict  for  the  defend- 
ant and  the  plaintiffs  excepted. 

The  ruling  Is  supported  by  an  argument  that 
It  does  not  appear  that  the  driver  was  using 
due  care.  But  the  evidence  warranted  a  find- 
ing that  Mrs.  North  was  driving  quietly  along, 
and  that  the  first  trouble  was  caused  by 
striking  the  concealed  stump.  We  see  no 
ground  whatever  for  the  suggestion  that  this 
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Is  only  conjecture,  and  that  the  horse  may 
hare  been  running  away  before  the  stomp 
was  reached. 

The  real  question  Is  whether  there  was  evi- 
dence that  the  town  was  responsible  for  the 
defect  If  the  stump  was  outside  the  limits 
of  the  highway,  and  of  the  way  that  was 
traveled,  Marshall  v.  Ipswich,  110  Mass.  522, 
points  to  the  conclusion  that  the  town  was 
not  bound  to  build  a  fence  for  the  protection 
of  the  public  against  it,  any  more  than  In 
the  case  of  a  stone  of  the  same  height.  It 
Is  one  of  those  usual  things  which  travelers 
must  look  out  for.  The  last  part  of  the  deci- 
sion In  this  case  suggests  that  the  law  Is  the 
same  as  to  such  small  obstacles,  even  U  with- 
in the  limits  of  the  highway,  if  they  are  not 
within  the  traveled  part  But  the  language 
is  ambiguous,  and  In  other  doubtful  cases 
of  a  like  character  the  question  has  been  left 
to  the  jury.  Davis  v.  Charlton,  140  Mass. 
422,  5  N.  B.  473;  Coggswell  r.  Inhabitants 
of  Lexington,  4  Cush.  307.  See  Warner  v. 
Inhabitants  of  Holyoke,  112  Mass.  362,  367; 
Harris  v.  Inhabitants  of  Great  Barrlngton, 

169  Mass.  271,  275, 47  N.  B.  881.  When  we  con- 
sider thatthe  jury  might  have  found  that  the  re- 
sponsibility of  the  town  for  the  traveled  part  of 
the  way  extended  over  the  strip  from  which 
the  grass  had  been  worn  away,— Moran  v.  In- 
habitants of  Palmer,  162  Mass.  196,  38  N.  B. 
442;  Aston  v.  City  of  Newton,  134  Mass.  607; 
Weare  v.  Inhabitants  of  Fltchburg,  110  Mass. 
334,  337  (even  according  to  Coggswell  v.  In- 
habitants of  Lexington,  4  Cush.  307,  If  that 
strip  was  outside  the  limits  of  the  highway), 
—and  that  the  stump  was  hidden  and  within 
an  Inch  of  the  strip,  we  are  of  opinion  that 
imAer  the  decision  last  cited,  if  the  stump  was 
within  the  highway,  the  jiury  would  have  been 
warranted  In  finding  It  a  defect  If  It  was 
a  defect,  they  could  have  inferred  from  Its 
position,  and  the  time  during  which  It  seem- 
ed, from  its  appearance,  condition,  and  sur- 
roundings, to  have  stood  where  It  was,  that 
the  defendant  had  notice  of  It  Noyes  y. 
Gardner,  147  Mass.  005,  18  N.  B.  423;  Bonr- 
get  V.  City  of  Cambridge,  159  Mass.  388,  S4 
N.  E.  455;  Welsh  v.  Inhabitants  of  Amesbury, 

170  Mass.  437,  49  N.  B.  735.  It  is  not  argued 
that  any  part  of  the  damage  Is  too  remote. 
Marble  v.  City  of  Worcester,  4  Gray,  395,  403. 

If,  then,  the  Jory  might  have  found  that  the 
stump  was  within  the  limits  of  the  highway. 
the  case  should  not  have  been  taken  from 
them.  The  only  evidence  was  that  the  high- 
way was  ancient,  and  It  was  admitted,  as  we 
have  said,  that  it  did  not  extend  to  the  fence. 
But  the  case  of  an  ancient  highway  is  some- 
what Afferent  from  that  of  a  private  way, 
or  other  private  easement  by  prescription, 
where  the  suggestion  of  a  lost  grant  is  a^  pure 
fiction,  having  a  well-known  historical  ex- 
planation. In  the  case  of  an  Important  pub- 
lic way  there  Is  a  real  working  probability 
that  It  has  been  sanctioned  by  some  public 
action,  even  though  no  record  of  such  action 
is  produced.    The  ofCer  of  evidence  of  which 


we  shall  have  to  speak  indicates  that  there 
was  a  location  In  this  <:ase.  If  there  was  any 
sucli.  It  Is  very  improbable  that  the  width 
was  not  greater  than  that  of  the  traveled  part 
of  an  ordinary  country  road.  And  even  If 
there  never  has  been  any  laying  out  of  the 
road  or  taking  of  land,  where  no  fence  fixes 
the  limits.  It  fairly  may  be  Inferred  that  the 
assertion  of  right  by  public  user  is  not  con- 
fined to  the  space  between  the  wheel  ruts. 
We  are  of  opinion  that  the  jury  would  have 
been  warranted  in  finding  that  the  stump  was 
wltbln  the  highway.  See  Hannum  v.  Inhabi- 
tants of  Belchertown,  19  Pick.  311,  312;  State 
V.  Morse,  60  N.  H.  9,  20;  Bompus  v.  Miller, 
4  Mich.  159,  164;  BarUett  v.  Beardmore,  77 
Wis.  356,  363,  46  N.  W.  494;  Davis  v.  City 
of  Clinton,  58  Iowa,  389,  392, 10  N.  W.  768. 

In  view  of  our  decision  upon  the  main  ques- 
tion, the  two  exceptions  to  the  exclusion  of 
evidence  become  unimportant  The  plaintiflTs 
offered  to  prove  that  the  stump  was  cut  off, 
after  the  accident,  by  order  of  the  board  of 
selectmen.  The  offer  now  is  justified  as  evi- 
dence that  the  town  exercised  authority  over 
the  place  as  part  of  the  highway,  but,  when 
the  evidence  was  offered  and  rejected.  It 
probably  was  understood  by  everybody,  un- 
less the  plaintiffs'  counsel  is  to  be  excepted, 
to  be  offered  as  evidence  of  an  admission  by 
subsequent  conduct  The  plaintiffs  also  of- 
fered,to  prove  that  the  highway  did  not  run 
where  the  actual  legal  location  would  take  it 
by  an  engineer  who  had  tried  to  fix  the  east 
line  of  Main  street  from  what  was  said  to 
be  a  copy  of  the  location.  But  the  copy  was 
not  proved  to  be  a  correct  copy.  We  hardly 
should  have  sustained  these  exceptions,  but  at 
another  trial  the  questions  raised  are  not 
likely  to  be  important 

Bxceptlons  sustained. 


(172  Mass.  401) 

FROST  ▼.  COURTIS  et  al. 

(Supreme  Judicial  Cionrt  of  Massachusetts. 

Essex.    Jan.  6,  1899.) 

Pleadiso —  Amendments  —  Estoppbl  —  Advbbsb 

FossEsaioM — Dekd — Tbwaht  ix  Commos. 

1.  Under  Pub.  St  c.  167,  §  42,  allowing 
amendments,  the  court  may  permit  an  amend- 
ment setting  up  an  estoppel,  notwithstanding 
that,  after  verdict  on  the  first  trial,  the  case 
was  reported  to  the  supreme  judicial  court  on 
the  terms  that,  if  tlie  verdict  was  wrong,  a  new 
trial  should  be  had  on  the  issue  of  title  by  pre- 
scription, the  amendment  raising  no  matter  in- 
consistent with  the  question  decided  on  the  re- 
port. 

2.  On  the  issue  of  adverse  possession  the  vari- 
ous adverse  holdings  of  the  different  claimants 
in  the  chain  of  title  may  be  added  together  to 
make  up  the  required  period  of  prescription. 

3.  ThouKh  a  deed  by  a  tenant  in  common  of  a 
portion  of  the  estate  in  severalty  is  invalid  as 
against  his  co-tenants,  yet  it  is  good  by  way  of 
estoppel  against  the  grantor  and  his  heirs. 

4.  A  deed  by  a  tenant  in  common  by  metes 
and  bounds  is  valid  against  all  persons  unless 
avoided  by  the  co-tenants. 

Eixceptions  from  superior  court  Eissex  coun- 
ty; John  Hopkins,  Judge. 
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Petition  by  Rebecca  0.  Frost  against  Jane  I 
Courtis  and  others  for  partition.   Tliere  was  a  ] 
Judgment  for  respondents,  and  petitioner  ex- 
cepts.   Biceptlons  overruled. 

S.  H.  Tyng  and  G.  0.  Abbott,  for  petitioner. 
H.  P.  Monlton,  for  respondents. 

HAMMOND,  J.  Francis  Courtis,  being  seis- 
ed of  the  two  parcels  of  real  estate  named  In 
the  petition,  namely,  a  house  and  land  on 
Back  street,  In  Marblehead,  and  Baker's  Is- 
land, In  Salem  Harbor,  died  testate,  June  15, 
1870,  leaving  a  widow,  Jane  Courtis,  the  re- 
spondent; a  son,  Francis  Mason  Courtis;  and 
two  grandchildren,  who  were  children  of  a  de- 
ceased son;  the  petitioner,  Rebecca  C.  Frost, 
being  one  of  the  grandchildren.  When  the 
case  was  originally  tried  In  the  superior  court, 
the  respondent  claimed  as  a  part  of  her  de- 
fense that  by  the  death  of  the  testator'9  son, 
Robert  Harris  Courtis,  who  died  before  the 
testator,  the  Interest  devised  to  Robert  did 
not  lapse,  but  went  to  the  survivors  named 
in  the  second  clause  of  the  will,  namely,  to 
the  respondent  and  her  son,  Francis  Mason 
Courtis;  and  upon  this  issue  a  verdict  in  the 
superior  court  was  directed  for  the  respond- 
ent, and  the  case  was  reported  to  this  court 
under  the  following  terms,  namely:  "If  the 
ruling  was  right,  Judgment  is  to  be  entered  on 
the  verdict;  if  the  ruling  was  wrong,  the  ver- 
dict is  to  be  set  aside,  and  by  agreement 
of  parties  a  new  trial  granted  to  try  the  issue 
of  title  by  prescription  of  the  respondent, 
Jane  Courtis."  This  court  decided  that  the 
devise  to  Robert  Harris  Courtis  lapsed  (see 
Frost  T.  Courtis,  167  Mass.  251,  45  N.  E.  687), 
and  by  a  rescript  directed  that,  in  accordance 
with  the  report,  the  verdict  should  be  set 
aside,  and  the  case  should  stand  for  trial  on 
the  issue  whether  the  respondent  Jane  Cour- 
tis has  acquired  title  by  prescription.  The 
case  came  on  again  for  trial  in  the  superior 
court,  and  in  the  course  thereof  the  court  al- 
lowed the  defendants  to  amend  the  answer, 
setting  up  as  a  defense  that  the  petitioner 
was  estopped  from  claiming  any  Interest  in 
Baker's  Island  adverse  to  the  respondent 
Morse,  or  any  person  claiming  under  him.  To 
this  the  petitioner  excepted.  Her  contention 
is  that,  it  having  been  agreed  by  the  parties 
In  open  court,  at  the  time  when  the  case  was 
reported  to  this  court  as  aforesaid,  that  a 
new  trial,  if  granted,  should  be  merely  to  try 
the  Issue  of  title  by  prescription  of  the  re- 
spondent Jane  Courtis,  the  court,  as  a  matter 
of  law,  had  no  right  to  allow  the  amendment 
The  court  ruled  that  it  had  the  right,  and,  in 
the  exercise  of  its  discretion,  allowed  the 
amendment  On  this  part  of  the  case  the 
only  question  before  us  is  whether  the  court 
had  the  power  to  allow  the  amendment  It 
is  the  policy  of  existing  legislation  and  pra<^ 
tice  to  allow  amendments  and  pleadings  to  be 
made  at  any  time  before  final  judgment 
Pub.  St  c.  167,  §  42,  allowing  amendments, 
has  always  been  liberally  construed,  and  there 


can  be  no  doubt  that  the  superior  court  had 
the  power  to  allow  the  amendment,  notwith- 
standing the  terms  of  the  report  of  the  ftrst 
trial  and  this  court,  and  of  the  rescript  there- 
on. Hutchinson  v.  Tucker,  124  Mass.  240; 
Gray  v.  Inhabitants  of  Everett  163  Mass.  77, 
39  N.  B.  774;  Terry  v.  Brightman,  133  Mass. 
536;  West  v.  Piatt  124  Mass.  353,  and  cases 
therein  cited.  The  amendment  raised  no  de- 
fense inconsistent  with  the  question  of  law 
decided  by  this  court  The  trial  of  the  case 
proceeded  upon  the  defenses  set  up  by  the 
respondents,  namely,  prescription  and  estop- 
pel, the  latter  defense  applying  only  to  Ba- 
ker's Island.  Of  the  13  requests  for  rulings, 
the  court  while  not  adopting  the  precise  lan- 
guage, gave  in  substance  the  first,  and  as  to 
the  second  substantially  ruled  that  mere  con- 
tinuous possession  by  the  respondent  was  not 
enough  as  against  the  petitioner,  and  refused 
the  others;  but  as  to  the  matter  covered  by  the 
third  and  fourth  ruled  that:  "If  Jane  Courtis 
and  Francis  Mason  Courtis,  the  son,  held  ad- 
versely to  those  under  whom  the  petitioners 
claim;  and  If,  after  the  death  of  Francis  Ma- 
son Courtis,  Jane  Courtis  held  adversely  to 
them  to  April  21,  1887,  which  was  the  date 
of  the  deed  to  Morse;  and  If,  after  the  deed  to 
Morse,  he  held  adversely  to  them  to  the  date 
of  filing  this  petition;  and  if  that  length  of 
time,  added  together,  amounts  to  more  than 
twenty  years,— then  the  title  became  devested 
from  the  petitioner,  and  vested  in  the  respond- 
ents. That  is  to  say.  If  mother  and  son  oc- 
cupied adversely  during  the  lifetime  of  the 
son,  and  then  the  mother,  who  inherited  from 
him,  occupied  adversely  until  she  sold  to 
Morse,  which  was  in  1887;  and  If  Morse,  after 
he  purchased,  occupied  adversely  until  the 
twenty  years  expired,— then  you  can  tack  to- 
gether those  several  periods  of  time,'add  them 
together,  and  If,  together,  they  equal  twenty 
years,  then  there  had  been  twenty  years'  ad- 
verse use  by  the  respondents,  or  those  under 
whom  they  claim."  We  think  the  law  thus 
laid  down  was  correct  Sawyer  v.  Kendall, 
10  Gush.  241.  The  court  defined  In  sufficient- 
ly accurate  terms  the  elements  necessary  to 
constitute  adverse  possession  as  between  co- 
tenants,  and  also  the  elements  of  an  estoppel 
in  pais.  The  petitioner  also  contends  that  the 
deed  by  the  respondent  to  Dr.  Morse,  being  a 
deed  by  a  tenant  In  common  of  a  part  of  the 
common  estate  by  metes  and  bounds,  was  ut- 
terly void  as  against  her.  But  such  a  deed 
Is  not  absolutely  void.  The  rule  is  stated  in 
De  Witt  V.  Harvey,  4  Gray,  486,  as  follows: 
"Although  a  conveyance  by  a  tenant  in  com- 
mon of  a  portion  of  the  estate  in  severalty  is 
Invalid  as  against  his  co-tenants,  and  can 
be  avoided  by  them,  it  is  nevertheless  good 
by  way  of  estoppel  against  the  grantor  and 
his  heirs,  and  is  valid  against  all  persons,  un- 
less avoided  by  the  co-tenants."  If  Jane  Cotir- 
tis,  the  respondent,  was  a  disseisor  at  the 
time  of  the  delivery  of  the  deed  (and  that 
was  the  question  on  trial),  she  was  none  the 
less  such  because  In  fact  the  title,  but~for 


Digitized  by  LjOOQIC 


Mass.) 


HABDT  v.  SANBOBN. 


617 


the  disseisin,  was  in  her  and  the  petitioner  as 
tenants  in  common.  If  the  deed  tooli  effect 
at  all.  it  took  effect  as  the  deed  of  a  disseisor, 
and  that  was  the  only  claim  made  by  the  re- 
spondents as  to  its  effect  Upon  examining 
the  evidence  as  reported  in  the  bill,  we  are  of 
the  opinion  that  the  case  was  rightly  submit- 
ted to  the  jury,  both  on  the  question  of  dis- 
seisin and  that  of  estoppel  under  instructions 
correct  and  sufficiently  full.  Exceptions  over- 
ruled. 

(172  Mass.  356) 

PHELPS  ▼.   STONE. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Jan.  6,  1889.) 
Btatdtb  op  Frauds— Obioinai.  Pbohisb. 
Where  a  building  contractor,  on  the  prom- 
ise of  the  owner's  son  to  see  him  paid,  and  at 
his  request,   furnished  extras  in  erecting  the 
building,  charging  them  to  the  son,  to  whom  he 
extended  the  credit,  and  who,  when  asked  to 
pay  for  such  extras,  made  no  other  objection 
than  that  he  had  no  money,  a  finding  that  the 
debt  was  that  of  the  son,  and  hence  not  within 
the   statute   of   frauds,    was   warranted,    eyen 
though  the  son  was  not  pecuniarily  benefited  by 
the  transaction. 

Exceptions  from  superior  court,  Worcester 
county;  Hopkins,  Judge. 

Action  by  Levi  W.  Phelps  against  Henry 
N.  Stone.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  excepted.  Exceptions 
overruled. 

C.  F.  Baker,  0.  F.  Worcester,  and  W.  P. 
Hall,  for  plaintiff.  A  S.  Hudson,  for  de- 
fendant 

BARKER,  J.  The  plaintiff  built  a  store 
for  the  defendant's  father,  and,  having  been 
paid  the  contract  price,  brought  this  action 
to  collect  of  the  defendant  a  bill  for  extra 
work  and  materials  furnished  In  consequence 
of  conversations  between  the  plaintiff  and 
the  defendant  The  case  was  referred  to  au 
auditor,  who  reported  certain  facts,  and  upon 
them  found  for  the  defendant.  It  was  then 
tried  by  the  court  the  auditor's  report  being 
the  only  evidence:  the  defendant  contend- 
ing that,  as  matter  of  law,  the  court  should 
find  for  the  defendant  upon  the  facts'  report- 
ed by  the  auditor.  The  court,  however, 
found  for  the  plaintiff,  and  the  defendant  has 
filed  and  entered  in  this  court  a  bill  which, 
although  it  is  Irregular,  we  consider  as  a  bill 
of  exceptions  raising  the  question  whether 
the  court  was  Justified  in  its  finding.  Among 
the  facts  found  by  the  auditor,  his  report 
states  that  the  extra  woirk  and  materials 
were  performed  and  furnished  under  orders 
given  by  the  defendant  and  upon  the 
strength  of  promises  made  by  him  to  the 
plaintiff  that  the  defendant,  would  see  the 
plaintiff  paid  for  the  work  and  materials  so 
furnished;  that  the  plaintiff  gave  credit  to 
the  defendant,  and  charged  him  with  the 
Items,  and  that  shortly  before  bringing  the 
suit  the  plaintiff  saw  the  defendant  about 
the  claim,  and  the  latter  did  not  object  to 


paying  it,  but  said  he  had  no  money  to  pay 
it  These  facts  Justified  the  court  in  finding 
that  the  bill  was  for  the  defendant's  own 
debt,  apd  not  the  debt  of  his  father,  not- 
withstanding the  further  facts  that  the  de- 
fendant was  not  pecuniarily  benefited,  and 
that  the  father's  payments  were  made  at  the 
hands  of  the  defendant,  and  that  his  father 
owned  the  building.    Exceptions  overruled. 


(172  Mass.  405) 

HARDY  et  al.  v.  SANBORN  et  al. 

(Supreme  Judicial  Ck>urt  of  Massachusetts. 

Essex.    Jan.  6, 1899.) 

Cloud  on  Title— Cosvetance  bt  Devisee— Lira 

ESTATES— CONVBYANCB  OF  FbB  BT 
LiPB  Tbxast. 

1.  A  devisee's  conveyance  of  real  estate  be- 
fore final  settlement  of  the  estate  by  deed  re- 
citing that  the  title  conveyed  is  derived  by  will, 
and  covenanting  against  incumbrances  except 
testator's  lawful  debts,  being  subject  to  the  ex- 
ecutor's right  to  dispose  of  the  land  for  debts 
of  the  estate  and  administration  charges,  is  no 
cloud  on  Ills  right  to  do  so. 

2.  A  conveyance  in  good  faith  for  a  sufficient 
consideration  of  the  fee  by  a  life  tenant  empow- 
ered so  to  convey  by  the  will  creating  the  life 
tenancy  is  not  fraudulent  as  to  the  remainder- 
men. 

Case  reserved  from  superior  court,  Essex 
county;  Henry  K.  Braley,  Judge. 

Bill  by  Wlllard  0.  Hardy,  as  executor  of  the 
will  of  William  N.  Sanborn,  deceased,  and 
others,  against  Elizabeth  B.  Sanborn  and  oth- 
ers. Heard  on  the  pleadings  and  proofs,  and 
reserved  thereon  for  the  consideration  and  de- 
termination of  this  court     Dismissed. 

W.  S.  Peters  and  H.  J.  Cole,  for  plaintiffs. 
R.  E.  Burke  and  H.  P.  Moulton,  for  defend- 
ants. 

HAMMOND,  J.  By  the  first  Item  of  the 
will,  Elizabeth  J.  Sanborn,  the  widow,  took  a 
life  estate  In  the  real  estate  of  the  testator, 
coupled  with  the  power  to  sell  any  or  all  of 
the  same  in  fee.  We  assume,  without  decid- 
ing, that  the  power  of  sale  does  not  give  her 
an  absolute  right  to  all  of  the  proceeds  of 
such  sale.  It  is  claimed  by  the  plaintiff  Wll- 
lard C.  Hardy  that  the  sale  by  Mrs.  Sanborn 
is  a  cloud  upon  his  title,  as  executor  of  the 
will,  since  he  needs  to  make  a  sale  of  the  land 
for  the  payment  of  the  debts  and  charges  of 
administration  of  the  estate  of  the  testator; 
and  by  the  plaintiffs  Addle  M.  Hardy  and 
Susan  A.  Poore,  that  the  sale  constitutes  a 
fraud  upon  their  rights. 

So  far  as  the  executor  is  concerned,  any  sale 
of  tlie  real  estate  by  a  devisee  under  the  will 
is  subject  to  his  right  to  sell  or  mortgage  un- 
der a  license  of  the  probate  court  for  the  pay- 
ment of  debts  and  charges  of  administration, 
and  the  deed  to  William  N.  Sanborn,  Jr., 
shows  upon  Its  face  that  it  is  made  subject 
to  this  right  The  grantor  states  therein  that 
her  title  "is  derived  by  will  of"  her  "deceased 
husband,"  and  she  covenants  that  the  land  is 
free  from  all  incumbrances  "except  the  law- 
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ful  debts  of  my  [her]  deceased  husband."  It 
does  not  appear  that  the  land  is  held  adverse- 
ly by  the  grantee,  and  he  Is  therefore  pre- 
sumed to  bold  under  the  terms  of  his  deed. 
So  far,  therefore,  as  the  executor  is  concerned, 
there  does  not  seem  to  be  any  need  of  this 
blU.  The  deed,  under  the  circumstances,  is 
no  cloud  upon  the  right  of  the  executor  to 
sell  or  mortgage  by  virtue  of  a  license  from 
the  probate  court  While  the  answers  to  the 
bill  affirm  the  right  of  the  grantor  to  make 
the  conveyance,  they  must  be  interpreted  as 
meaning  a  conveyance  such  as  this  was,  name- 
ly, subject  to  these  rights  of  the  executor. 
Whether  the  sale  upon  the  assumption  we 
have  made  is  a  fraud  upon  the  rights  of  the 
other  plaintiCFs  depends  upon  the  character 
and  circumstances  of  the  transaction.  The 
bill  alleges  that  "the  conveyance  was  made 
without  any  necessity  therefor,  and  the  sole 
motive  was  to  defraud  the  plaintiffs  Addle  M. 
Hardy  and  Susan  A.  Poore  of  the  real  estate 
devised  to  them  by  the  will."  But  we  do  not 
think  these  allegations  of  the  bill  are  sus- 
tained by  the  evidence.  The  evidence  shows 
that  the  sale  was  made  under  the  power  in  the 
will,  and  that  Sanborn,  the  grantee,  has  made 
arrangements  to  pay  the  appraised  value  of 
the  property,  to  wit,  ?1,400,  less  the  debts 
and  charges  of  administration;  and  that  he 
Is  ready  and  willing  to  pay  that  sum,  and  also 
the  debts  and  charges  of  administration.  The 
sale  was  made  under  the  power  given  in  the 
will,  for  a  sufficient  pecuniary  consideration, 
and  In  good  faith.  The  bill  therefore  should 
be  dismissed,  with  costs.     So  ordered. 


an  Haas.  4U) 

HARDIMAN  v.  WHOLLBT. 
(Supreme  Judicial  Court  of  Massachosetts. 
Essex.    Jan.  6,  1809.) 
IirjURT  Br  HORSB — Liability  op  Owsbb. 
The  owner  of  a  horse  rendered  nervous  by 
the  driver's  mistreatment,  hitched  near  a  side- 
walk, and  standiae  partially  on  it,  ia  liable  to 
a  pedestrian  on  the  sidewalk  for  injuries  re- 
ceived by  a  kick  from  the  horse,  without  proof 
that  it  was  vicious  to  the  owner's  knowledge. 

Exceptions  from  superior  court,  Essex  coon- 
ty;  John  W.  Hammond,  Judge. 

Action  by  Frank  P.  Hardiman  against  John 
H.  Wholley.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  excepted.  Exceptions 
overruled. 

A.  P.  White  and  H.  S.  Stearns,  for  plaintiff. 
T.  W.  Coakley  and  F.  J.  Keleher,  for  defend- 
ant 

HOLMES,  J.  This  Is  an  action  to  re- 
cover for  personal  injuries  caused  by  the 
kick  of  a  horse.  The  wagon  to  which  the 
horse  was  attached  had  stuck  In  the  mud 
half  an  hour  before  the  accident,  and 
this  horse  and  another  bad  been  unhitched, 
and  were  feeding  out  of  feed  bags  attach- 
ed to  their  heads.  There  was  evidence  that 
this  horse  had  been  made  nervous  by  the 


effort  to  pull  the  wagon  out,  and  by  being 
brutally  beaten,  and  that  he  was  standing 
partially  on  the  sidewalk.  He  was  standing 
at  right  angles  to  It,  and,  as  the  plalntllf  ap- 
proached, suddenly  whirled  round  and  kick- 
ed him.  The  case  is  here  upon  an  exception 
to  the  refusal  to  direct  a  verdict  for  the  de- 
fendant The  refusal  was  right.  It  useu  to 
be  said  In  England,  under  the  rule  requiring 
notice  of  the  habits  of  an  animal,  that  every 
dog  was  entitled  to  one  worry,  but  It  is  not 
universally  tru^  that  every  horse  Is  entitled 
to  one  kick.  In  England,  If  the  horse  is  a 
trespasser,  and  kicks  another,  the  kick  will 
enhance  the  damages,  without  proof  that  the 
animal  was  vicious,  and  that  the  owner  knew 
it  Lee  y.  RUey,  18  C.  B.  (N.  S.)  722.  See 
Lyons  V.  Merrick,  105  Mass.  71,  76.  So,  hi 
this  commonwealth,  going  further,  it  would 
seem,  than  the  English  law,  a  kick  by  a  horse 
wrongfully  at  large  upon  the  highway  can  be 
recovered  for  without  proof  that  it  was  vi- 
cious. Barnes  v.  Chapin,  i  Allen,  444;  Mars- 
land  V.  Murray,  148  Mass.  91,  18  N.  E.  680; 
Dickson  V.  McOoy,  39  N.  Y.  4(X),  401.  See 
Cox  V.  Burbidge,  13  0.  B.  (N.  S.)  430.  The 
same  law  naturally  would  be  applied  to  a 
horse  upon  a  sidewalk,  where  It  ought  not  to 
be  (see  Mercer  v.  Oorbln,  117  Ind.  «0,  454, 
20  N.  E.  132):  and  In  this  case  there  was 
evidence  of  the  further  fact  that  the  horse 
was  In  an  exceptionally  nervous  condition  In 
consequence  of  the  driver's  treatment  Ex- 
ceptions overruled. 


(172  Mass.  37S) 
MEEHAN  f.  SPIERS  MFO.  CO. 
(Supreme  Judicial  Court  of  Massacbnsetta. 
Worcester.    Jan.  6,  1899.) 
Master— LiABiLiTT— Fellow  Sbkvants. 
An  accident  was  caused  by  using  naphtha 
on  cotton  waste  in  cleaning  a  tank,  plaintiff 
holding  a  lamp  for  those  doing  the  cleaning. 
The  evidence  showed  that  the  danger  was  one 
existing  only  on  this  occasion,  and  not  dne  to 
any  fault  of  plan,  or  construction,  or  lack  of 
repair,    or    defect    in    the    employer's    works. 
Naphtha  was  used  by  order  of  the  superintend- 
ent,  without  instructions  from  the  employer. 
BM,   that   the   superintendent   was   a   fellow 
servant,  and  the  employer  was  not  liable. 

Exceptions  from  superior  court,  Worcester 
county;   Francis  A.  Gasklll,  Judge. 

Action  by  Michael  Meehan  against  the 
Spiers  Manufacturing,  Oompaoy.  There  was 
a  judgment  for  defendant,  and  plaintiff  ex- 
cepts.    Exceptions  overruled. 

Wm.  A.  GUe  and  F.  B.  Kelly,  for  plaintiff. 
H.  Parker  and  C.  C.  Milton,  for  defendant 

BARKER,  J.  The  action  Is  at  common 
law,  with  the  burden  npdn  the  plaintiff  to 
show  that  the  negligence  from  which  he  suf- 
fered was  negligence  for  which  his  employer 
was  answerable.  This  burden  Is  not  met  by 
evidence  which  Is  equally  consistent  with  ac- 
tionable fault  of  the  employer  and  with  the 
absence  of  such  fault  At  common  law  a 
superintendent  Is  for  many  purposes  a  fellow 
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servaot  with  the  workmen  under  him,  and 
the  employer  not  answerable  to  them  In  case 
of  the  superintendent's  negligence,  even  In 
giving  an  order.  The  plaintiff  must  go  fur- 
ther, and  show  tliat  the  negligence  of  a  sn- 
perlntendent  was  in  a  matter  as  to  wliich  the 
law  imputes  his  carelessness  to  the  master. 
Upon  the  evidence,  the  danger  to  which  the 
plaintiff  was  ezpoised  was  merely  a  transi- 
tory one,  existing  only  on  the  tingle  occa- 
sion when  the  injury  was  sustained,  and  due 
to  no  fault  of  plan  or  construction,  or  laclc 
of  repair,  and  to  no  permanent  defect  or 
want  of  safety  in  the  defendant's  works,  or 
In  the  manner  In  which  they  had  been  or- 
dinarily used.  The  accident  was  caused  by 
using  naphtha  upon  cotton  waste  in  clean- 
ing the  Inside  of  a  tank,  when  the  fumes  of 
the  naphtha  were  liable  to  explode  upon  con- 
tact with  the  flame  of  a  lamp  with  which  the 
plaintiff  standing  near  by  was  giving  light 
for  their  work  to  men  who  were  within  ihe 
tank  using  there  the  waste  and  naphtha. 
The  naphtha  was  used  in  obedience  to  an  or- 
der given  by  the  superintendent  But  It  did 
not  appear  that  the  naphtha  was  provided 
for  use  in  cleaning  the  tank.  It  had  been 
used,  and,  we  must  assume,  properly  used, 
for  cleaning  machines;  and  the  only  fair  in- 
ference from  the  plaintiff's  testimony  is  that 
other  and  safe  materials  had  been  used 
theretofore  in  cleaning  the  tank.  It  was  as 
reasonable  to  And  from  the  evidence  that  the 
superintendent's  act  in  ordering  naphtha  to 
be  used  on  this  occasion  was  merely  his  own 
choice  between  safe  materials  which  he  might 
hare  directed  to  be  used,  and  dangerous  ma- 
terials, provided  for  some  other,  but  proper, 
purpose,  for  which  choice  his  employer  was 
not  answerable,  as  to  find  that  in  giving  the 
order  he  was  carrying  out  an  intention  of  his 
employer  to  have  naphtha  used  In  dekning 
the  tank.    Exceptions  overruled. 


(172  Ham.  337)- 

DUGGAN  T.  NEW  ENGLAND  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.    Jan.  6,  1899.) 

lUn-noADS— Crossings— Collision  —  Neoliobnce 
— Instrcction. 
In  an  action  for  injury  caused  by  a  colli- 
sion of  defendant's  engine  with  plaintiff's  sleigh 
at  a  crossing,  there  was  evidence  that  plaintiff 
stopped  and  listened,  and  there  was  no  sound 
of  whistle  or  bell,  and  that  the  whistling  post 
was  only  1,209  feet  from  the  crossing,  instead 
of  80  rods,  as  prescribed  by  law.  Held,  that  a 
charge  that,  shonld  the  jnry  find  that  failure 
to  give  signals  at  the  prescribed  distance  con- 
tributed to  the  injury,  and  that  there  was  not 
gross  negligence  on  ttie  part  of  plaintiff,  then 
the  jury  could  infer  from  those  facts  that  the 
failure  to  give  the  statutory  signals  contributed 
to  the  injnry,  was  proper. 

Xhcceptions  from  superior  court,  Worcester 
county;  Francis  A.  Gasklii,  Judge. 

Action  by  William  F.  Duggan  against  the 
New  England  Railroad  Company.     There  was 
a  Judgment  for  plaintiff,  and  defendant  ex- 
cepts.   Exceptions  overruled. 
MAS8.DEC.49-54  N.E.— 33 


This  was  an  action  to  recover  for  an  injury 
caused  by  a  collision  of  the  defendant's  en- 
gine with  a  sleigh  in  which  the  plaintiff  was 
riding  at  a  grade  crossing  in  the  town  of 
Franklin.  The  plaintiff  was  riding  with  one 
Desjarlais,  who  was  driving.  In  an  open  sleigh 
drawn  by  a  single  horse,  on  a  highway  lead- 
ing from  Franklin  towards  Woonsocket,  and 
crossing  the  defendant's  railroad  at  grade  at 
a  crossing  known  as  "Clark's  Crossing."  The 
plaintiff  and  one  Desjarlais  testified  that  they 
approached  the  crossing  atx>ut  10  minutes  past 
6  on  the  evening  of  February  2,  1897;  that 
when  within  26  or  30  yards  of  the  crossing 
they  stopped  and  listened;  that  there  were 
some  obstructions  that  prevented  a  view  of 
the  railroad  in  the  direction  from  which  the 
train  came;  that  there  was  no  whistle  and 
no  bell  sounded  upon  the  locomotive  as  the 
train  approached;  that  they  had  no  bells  on 
tbeh:  own  horse  or  sleigh;  that  it  was  in  the 
country,  and  there  were  no  sounds  to  prevent 
their  hearing  any  noise  that  might  be  made. 
They  testified  further  that  there  was  no  bell 
and  no  whistle  sounded  by  the  locomotive; 
that  they  started  to  cross  the  railroad  at  the 
crossing;  when  nearly  over  the  crossing,  tboy 
saw  the  train  right  upon  them;  It  struck  the 
sleigh,  causing  the  injury  complained  of;  tliflt 
they  did  not  hear  the  train  until  It  was  right 
upon  them.  There  was  evidence  tending  to 
show  that  the  whistling  post  was  only  1,209 
feet  from  the  crossing,  Instead  of  80  rods,  as 
prescribed  by  the  law.  The  engineer  testi- 
fied that  he  blew  the  whistle  In  the  neighbor- 
hood of  the  whistling  post;  and  the  fireman 
testified  that  the  whistle  was  blown  at  the 
whistling  post,  and  the  bell  rung  from  the 
time  the  whistle  ceased  blowing,  to  and  over 
the  crossing.  Other  witnesses  testified  to  the 
blowing  of  the  whistle  and  the  ringing  of  the 
bell  at  pohits  as  far  distant  as  the  whistling 
IMSt,  or  further.  There  was  evidence  that 
the  train  was  running  from  35  to  40  miles  an 
hour.  The  judge  instructed  the  jury  that  if 
the  whistle  was  blown  only  at  a  point  1,200 
feet  from  the  crossing,  and  the  whistle  and 
bell  were  then  blown  or  rung  continuously  or 
alternately  to  and  over  the  crossing,  that 
would  be  a  violation  of  the  law,  and  the  plain- 
tiff, so  far  as  that  matter  was  concerned, 
would  have  made  out  his  case.  He  then  in- 
structed the  Jury  that  they  must  also  find 
that  the  omission  of  the  signaid  contributed  to 
the  injury.  To  this  part  of  the  ruling  no  ex- 
ception was  taken.  The  court  then  instruct- 
ed the  Jury  as  follows:  "If  you  are  satisfied, 
under  this  first  count,  that  that  whistling  post 
was  less  than  eighty  rods  from  this  crossing, 
and  that  the  first  announcement  of  the  whistle 
or  bell  was  practically  at  the  whistling  post, 
then  the  burden  which  must  be  maintained  by 
the  plaintiff  has  been  maintained,  and  you  are 
entitled  to  render  a  verdict  for  him.  If  you 
are  satisfied— If  you  feel  you  are  satisfied— 
that  that  failure  to  give  those  signals  con- 
tributed to-  the  injury,  and  if  you  find  there 
was  not  gross  negligence  on  the  part  of  the 
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DialntUf,  or  the  person  who  was  driving  blm, 
contributing  to  the  injury,  It  Is  entirely  within 
your  province  to  infer  from  those  tacts  that 
the  failure  to  give  the  statutory  signals  did 
contribute  to  the  injury  to  the  plaintiff."  To 
that  part  of  the  instructions  In  which  the  court 
stated  that  the  Jury  might  Infer  that  absence 
of  the  statutory  signals  contributed  to  the 
plaintiff's  injury,  the  defendant  excepted. 
The  verdict  was  for  the  plaintiff. 

H.  Parker  and  C.  C.  Milton,  for  plaintiff.  F. 
P.  Gk)ulding  and  W.  C.  Mellish,  for  defendant 

PARKER,  J.  The  exceptions  must  be  over- 
ruled. The  portion  of  the  charge  excepted  to 
is  not  open  to  the  construction  which  the  de- 
fendant attempts  to  put  upon  it,— that  the 
Jury  were  told  that  they  might  infer  from  the 
failure  to  give  the  statutory  signals  alone  that 
that  failure  contributed  to  the  plaintift's  In- 
Jury.  The  charge  was  given  in  view  of  all 
the  evidence,  and  was  to  be  acted  upon  by 
the  Jury  In  dealing  with  all  the  evidence. 
There  was  evidence  tending  to  show  that  the 
plaintiff  and  his  companion  stopped  near  the 
tracks,  and  before  entering  upon  them,  and 
listened  to  ascertain  whether  a  train  was  ap- 
proaching. It  is  possible  that  at  that  time, 
If  the  law  had  been  compiled  with  by  the  de- 
fendant, the  whistle  would  have  been  blown 
or  the  bell  rung,  and  that  the  signals  would 
have  been  heard,  notwithstanding  the  fact 
tliat  similar  signals  given  after  they  had  start- 
ed to  cross  the  track  were  not  heard.  Excep- 
tions overruled. 


(172  Mass.  387) 

COBB  V.  HALE. 
(Supreme  Judicial  Court  of  Massachusetts. 
Plymouth.    Jan.  6,  1899.) 
Appeal — SupFiciESor  op  Recokd. 
Where  the   record  on   an  appeal  from   a 
judgment  dismissing  a  petition  to  vacate  a  judg- 
ment, and  from'  the  judgment  rendered,  does 
not  show  on  what  ground  the  petition  was  dis- 
missed, or  what  were  the  facts  as  shown  on  the 
hearing,  the  appeal  will  be  dismissed. 

Appeal  from  superior  court,  Plymouth 
county;  Albert  Mason.  Judge. 

Action  by  Sidney  O.  Cobb  against  William 
P.  Hale.  Judgment  for  plaintiff  in  the  dis- 
trict court  was  affirmed  In  the  superior  court, 
and  from  such  judgment,  and  from  an  or- 
der dismissing  defendant's  petition  to  vacate 
such  Judgment,  defendant  appeals.  Affirm- 
ed. 

W.  P.  Hale,  In  pro.  per.  C.  B.  Snow,  for 
appellee. 

FIELD,  C.  J.  We  infer  from  the  papers 
before  us  that  the  action  was  originally 
brought  In  the  Second  district  court  of  Plym- 
outh, where  judgment  was  rendered  for  the 
plaintiff,  from  which  the  defendant  appealed 
to  the  superior  court,  and  that  on  March  7, 
1898,  in  the  superior  court,  this  Judgment  was 
affirmed  on  complaint  made  by  the  defend- 


ant that  the  appeal  had  not  been  properly 
entered,  and  that  the  proper  papers  had  not 
been  filed.  Pub.  St  c.  155,  §  34;  Id.  c.  154, 
§  39 ;  St  1893,  c.  396,  {  30.  The  defendant 
on  March  18,  1898,  filed  In  the  superior  court 
a  petition  asking  that  the  judgment  be  va- 
cated, which,  "upon  hearing,"  was  dismissed 
on  March  28,  1898;  and  the  defendant  on 
April  4,  1898,  appealed  to  this  court  It 
does  not  appear  on  what  ground  the  supe- 
rior court  dismissed  the  petition,  nor  what 
appeared  to  that  court  on  the  hearing  to  be 
the  facts.  There  appears  also  an  appeal  by 
the  defendant  to  this  court  from  the  judg- 
ment rendered  In  the  superior  court  There 
is  no  matter  of  law  apparent  on  the  record 
which  this  court  can  consider  under  either 
appeal.  Certainly  no  error  of  law  appears 'in 
the  record  before  us.  Petition  dismissed. 
Judgment  affirmed. 

(172  Mass.  38» 
CARLSON  V.  LYNN  &  B.  B.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.    Jan.  7,  1899.) 

Street  RArLnOAOS— Injdrt  to  Pedestrian — Cos- 

TRIBUTOKT   HEOLIOENCE— EVIDENCE. 

At  the  point  where  plaintiff,  while  walking 
along  a  path,  beside  the  track,  on  a  dark, 
stormy  night,  was  struck  by  defendant's  car, 
the  car  passed  within  20  inches  of  a  fence  beside 
the  path,  which  was  intended  for  pedestrians, 
and  was  the  only  one  along  the  highway.  The 
track  crossed  over  from  the  opposite  side  of 
the  highway  at  a  point  about  700  feet  from  the 
place  where  plaintiff  was  struck.  Plaintiff  had 
listened  for  cars,  and  had  turned  and  looked 
back  twice  witliin  700  feet,  and  had  seen  noth- 
ing. The  car  was  going  20  miles  per  hour,  and 
had  only  a  small  kerosene  lamp  for  a  headlight. 
Beld  sufficient  to  sustain  a  finding  that  plain- 
tiff was  not  negligent 

Exceptions  from  superior  court  Essex 
county;  John  W.  Hammond,  Judge. 

Action  by  John  Carlson  against  the  Lynn 
&  Boston  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

Frank  D.  Allen,  for  plaintiff.  Walter  L 
Badger,  for  defendant 

FIELD,  C.  J.    The  single  exception  is  to 

the  refusal  of  the  presiding  ^stlce  to  rule 
that  the  plaintiff  could  not  recover.  The 
counsel  for  the  defendant  in  his  argument 
before  this  court  concedes  that  the  evidence 
warranted  the  jury  in  finding  negligence  on 
the  part  of  the  defendant  but  be  contends  that 
there  was  not  sufficient  evidence  to  warrant 
the  jury  in  finding  that  the  plaintiff  was  in 
the  exercise  of  due  care.  There  was  evidence 
that  the  plaintiff  was  walking  in  the  only  path 
or  walk  in  the  highway  which  was  intended  for 
travelers  on  foot,  and  which  it  was  customary 
for  people  to  walk  in;  that  the  night  was 
dark,  the  road  muddy,  and  the  wind  blow- 
ing from  the  sea  in  his  face  as  he  wallsed 
along;  that  the  plaintiff  listened  to  hear  If 
anything  was  coming,  and  heard  nothing, 
and  within  a  distance  of  less  than  700  feet 
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turned  around  twice  and  looked  to  see  U 
anything  was  coming,  and  saw  nothing;  that 
when  he  was  hit  by  the  car  he  was  from  200 
to  300  feet 'beyond  the  place  where  he  last 
looked.  The  track  of  the  defendant  at  the 
point  where  the  plaintiff  was  Injured,  was 
on  the  right-hand  side  of  the  highway  In 
going  from  Chelsea  to  Lynn.  On  the  right- 
hand  side  of  the  track  was  the  path  for  foot 
travelers,  and  on  the  right-hand  side  of  the 
path  -was  a  wooden  fence.  Between  the 
side  of  a  passing  car  and  the  fence,  at  the 
place  where  the  plaintiff  was  injured,  was  a 
space  of  about  20  inches.  The  car  was 
going  from  20  to  25  miles  an  hour.  There 
was  evidence  that  the  headlight  of  the  car 
was  a  small  kerosene  lamp;  that  the  high- 
way was  not  lighted;  that  the  crossover  of 
the  track  from  the  left  to  the  right  band 
side  of  the  highway  was  about  670  to  680 
feet  before  the  place  where  the  plaintiff  was 
injured.  The  car,  after  it  hit  the  plaintiff, 
went  a  considerable  distance  beyond— esti- 
mated from  75  to  120  feet— before  it  was 
stopped.  There  was  evidence  that  almost  up 
to  the  time  of  the  accident  the  motorman 
was  facing  to  the  left-hand  side  of  the  high- 
way, and  not  to  the  right  The  evidence  of 
the  plalntUTs  conduct  testified  to  by  him- 
self and  by  his  companion,  Keeney,  seems 
to  us  evidence  of  due  care  on  his  part  The 
speed  and  manner  In  which  the  evidence' 
showed  that  the  car  was  run,  on  a  dark 
night  on  a  track  so  near  to  the  path  for  foot 
travelers,  made  traveling  on  the  path,  under 
the  circumstances  shown,  dangerous  for 
even  careful  persons.    Exceptions  overruled. 


(172  Haas.  434) 

COMMONWEALTH  v.  LENNON. 

<Supreme  Judicial  Conrt  of  Mnssachasetts. 

Middlesex.    Jan.  7,  1890.) 

HUNICIPAL  CORPOBATIONS — ObSTBUCTION  0»  SiDB- 
WALK— DBPE.NSE. 

That  a  constable  Is  removing  furniture 
from  a  house  In  obedience  to  a  writ  of  execu- 
tion is  no_  justification  for  violating  an  ordi- 
nance against  placing  obstructions  on  a  side- 
walk. 

Report  from  superior  court  Middlesex 
county;  Charles  S.  Lilley,  Judge. 

One  Lennon,  a  constable,  was  charged  with 
violating  a  city  ordinance  of  Cambridge,  in 
placing  obstructions  upon  a  sidewalk  while 
removing  furniture  from  a  house  by  virtue 
of  an  execution,  and  Justified  under  the  exe- 
cution. The  court  directed  a  verdict  of 
guilty,  and  reported  the  case  to  the  supreme 
Judicial  const.    Verdict  sustained. 

P.  N.  Wler,  DIst  Atty.,  for  the  Common- 
wealth.   H.  H.  Wlnslow,  for  defendant. 

HOLMES,  J.  The  validity  of  the  ordi- 
nance is  not  questioned,  nor  do  we  see  any 
ground  for  questioning  It.  The  defendant 
Justifies  on  the  ground  that  he  acted  as  a 
public  officer,  and  in  obedience  to  a  writ  of 


execution  ordering  him  to  cause  one  Halli- 
day  to  have  possession  of  the  tenement  from 
which  the  furniture  was  removed.  But  the 
fact  that  the  defendant  was  a  constable  did 
not  put  him  above  the  law,  and  the  writ  did 
not  require  him  to  disregard  it;  for.  If  we 
assume  that  the  defendant's  duty  required 
him  to  remove  the  furniture,  Irresiwctlve  of 
any  request  to  him  (FIske  v.  Chamberlln,  103 
Mass.  495,  496.  See  Scott  v.  Richardson,  2 
B.  Mon.  507;  Wltbeck  v.  Van  Rensselaer,  64 
N.  y.  27,  32),  It  did  not  require  him  to  leave 
It  upon  the  sidewalk  contrary  to  the  ordi- 
nance. There  is  no  hardship  upon  the  offi- 
cer. He  may  store  the  goods  at  the  own- 
er's cost  (Preston  v.  Neale,  12  Gray,  222), 
and  may  require  a  bond  of  Indemnl^  from 
the  party  who  calls  upon  him  to  serve  the 
writ  (Clark  v.  Parkinson,  10  Allen,  133,  136; 
Hamberger  v.  Seavey,  165  Mass.  505,  507,  43 
N.  E.  297).  See  Com.  v.  Mlllman,  13  Serg.  & 
R.  403. 
Verdict  to  stand. 

(172  Mass.  432) 

MANNING  V.  CARBEKRY. 

(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.    Jan.  7.  1899.) 

WiTSBss — Impeachmbst— Contracts— EvioBNOK. 

1.  Evidence  introduced,  under  Pub.  St.  c. 
169,  §  22,  which  allows  a  party  introducing  a 
witness  to  prove  that  he  had  at  other  times 
made  statementa  inconsistent  with  his  testi- 
mony at  the  trial,  can  be  considered  only  to 
discredit  the  witness,  and  not  as  independent 
evidence. 

2.  Plaintiff,  who  sued  her  brother  for  the 
board  of  their  father,  testified  that  another 
brother  told  her  that  defendant  was  going 
away,  and  sent  him  to  ask  her  to  take  their 
father  to  board,  and  that  defendant  would  pay 
her;  and  that  defendant  had  made  two  pay- 
ments; but  she  did  not  testify  whether  they 
were  made  in  payment  of  an  oblif^ation  or  as 
a  gratuity.  Afterwards  she  had  told  defendant 
that  he  ought  to  contribute  something  towards 
their  father's  support,  and  it  was  not  shown 
that  she  ever  said  anything  to  him  concerning 
the  alleged  contract.  Held  Insufficient  to  war- 
rant a  finding  for  plaintiff. 

Exceptions  from  superior  court  Norfolk 
county. 

Action  by  one  Manning  against  one  Car- 
berry.  Judgment  for  defendant  and  plain- 
tiff excepts.     Exceptions  overruled. 

James  B.  Cotter,  for  plaintiff.  T.  E.  Oro- 
ver  and  U.  L.  Sheldon,  for  defendant 

LATHROP,  J.  While  the  bill  of  excep- 
tions In  this  case  Is  somewhat  voluminous, 
as  it  recites  all  of  the  evidence  g^lven  at  the 
trial,  the  question  presented  Is  a  narrow  ona 
Hugh  Carberry,  for  whose  board  the  plain- 
tiff seeks  to  hold  the  defendant  liable,  was 
the  father  of  the  parties  to  this  action,  an^ 
of  John  Carberry,  a  witness  in  the  case- 
There  is  no  doubt  that  there  is  evidence 
from  the  plaintiff's  testimony  which  would 
authorize  the  jury  in  finding  that  John  Car- 
berry came  to  see  the  plaintiff  on  July  9, 
1802,   and   represented   that   the   defendant 


Digitized  by  VjOOQ IC 


522 


62  NOBTHBASTBRN  RBFOBTBB. 


<Ma88. 


was  going  to  Gloucester,  and  sent  him  down 
to  see  If  she  would  take  his  father  to  board; 
that  she  asked  whether  the  defendant  would 
pay  her,  and  John  said,  "Yes."  She  further 
testified  that  the  defendant  made  two  pay- 
ments, one  of  $50  and  one  of  |10;  and  added, 
"That  was  all  I  received  on  account  of  the 
board  and  care  of  my  father."  She  did  not 
states  however,  that  at  any  time  she  pre- 
sented a  bill  to  the  defendant,  or  that,  when 
these  payments  were  made,  anything  was 
said  which  would  tend  to  show  that  the  de- 
fendant made  the  payments  as  money  due 
from  him,  or  otherwise  than  as  a  gratuity. 
Nor  was  there  any  evidence  when  these  pay- 
ments were  made.  Her  testimony  a  little 
later  would  tend  to  show,  not  a  contract  on 
her  part  with  the  defendant,  but  a  solicita- 
tion for  help  in  the  support  of  their  parent 
She  testified  that  in  1894  she  said  to  the  der 
fendant:  "I  am  in  poor  circumstances,  Andy, 
and  I  think  you  ought  to  try  and  do  some- 
thing for  me  towards  father's  board."  That 
he  said:  "You  will  be  all  right,  Mary,  some 
one  of  these  days.  You  will  get  along  all 
right  You  take  good  care  of  father,  and 
you  will  be  all  right"  There  is  no  evidence 
that  at  any  time  she  spoke  to  the  defendant 
in  regard  to  the  contract  which  she  testi- 
fied John  made  with  her  In  behalf  of  the 
defendant,  although  she  testified  that  the 
defendant  frequently  came  to  her  house 
while  her  father  was  living  with  her.  John 
Carberry  testified  that  he  did  not  remember 
making  any  arrangement  with  the  plaintiff; 
that  he  did  not  remember  being  sent  to  his 
sister  by  his  brother,  but  it  might  be  so. 
This  witness  further  testified  that  he  called 
at  the  ofiice  of  the  plaintiff's  counsel  with 
'  the  defendant,  and  said,  in  the  presence  of 
the  defendant  and  the  plaintifC,  to  the  coun- 
sel, that  his  brother  sent  him  down  to  make 
arrangements  for  the  board  of  his  father  as 
long  as  he  was  away,  and  that  his  brother 
would  pay  the  board.  This  evidence  was 
put  in  under  the  provisions  of  Pub.  St  c. 
169,  §  22,  which  allows  a  party  producing  a 
witness  to  contradict  him  by  other  evidence, 
and  to  prove  that  he  has  made  at  other  times 
statements  Inconsistent  with  his  testimony 
at  the  trial.  Such  evidence,  however, 
though  it  discredits  the  witness,  does  not 
have  the  effect  of  independent  evidence. 
Ryerson  v.  Ablngton,  102  Mass.  526,  530; 
Day  V.  Cooley,  118  Mass.  524;  Brooks  v. 
Weeks,  121  Mass.  433. 

The  plaintiff  next  contends  that  the  silence 
of  the  defendant,  when  John  Carberry  made 
the  statements  in  the  oifice  of  the  plaintiff's 
attorney,  was  evidence  of  the  agent's  author- 
ity to  bind  him,  or  amounted  to  a  ratifica- 
tion of  the  contract.  The  short  answer  to 
this  contention  is  that  there  is  no  evidence 
whether  the  defendant  remained  silent  or 
not.  For  aught  that  appears,  the  defendant 
may  have  at  once  protested  that  he  had  giv- 


en his  brother  no  authority  to  make  any 
contract  In  his  behalf. 

The  last  witness  called  by  the  plaintiff  was 
the  defendant,  who  testified  that  he  sent  bis 
brother  to  his  sister  to  notify  her  that  their 
father  was  coming  to  her  house;  that  he 
bad  nothing  to  do  with  any  arrangement 
with  the  plaintiff  for  bis  father's  board;  that 
his  father  made  his  own  arrangement,  and 
he  (the  defendant)  gave  him  the  money  to  do 
so.  The  plaintiff  contends  that  the  Jury 
were  not  bound  to  believe  the  defendant 
This  is  true,  but  It  does  not  make  his  testi- 
mony affirmative  evidence  in  support  of  the 
plaintiffs  claim.  We  find  nothing  In  the 
testimony  of  the  witnesses  for  the  plalntilf, 
whether  the  jury  believed  their  testimony  or 
disbelieved  it,  which  would  warrant  a  find- 
ing for  the  plaintiff.     Exceptions  overruled. 


(Xn  Haas.  373) 
HOWLAND  et  al.  v.  TOWN  OF  WEST- 
PORT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.     Jan.  7,  1899.) 

EXPEKT  WiTSESS— COMPETESOT. 

Whether  a  person  should  be  admitted  as 
an  expert  witness  to  give  his  opinion  on  value 
of  land  taken  in  condemnation  proceedinss  is 
for  the  judge. 

Exceptions  from  superior  court,  Bristol 
county;  Caleb  Blodgett,  Judge. 

Action  between  A.  Franklyn  Howland  and 
others  and  the  town  of  Westport  Plaintiffs 
filed  exceptions.    Overruled. 

Jackson,  Slade  &  Borden,  for  plaintiffs.  H. 
M.  Knowlton  and  A.  E.  Perry,  for  defendant 

FIELD,  0.  J.  The  exceptions  recite  that 
"the  jury  viewed  the  premises,  and  the  par- 
ties introduced  the  testimony  of  expert  wit- 
nesses upon  the  value  of  the  land  taken,  and 
the  effect  of  such  taking  upon  the  remain- 
ing land."  The  plaintiffs  also  offered  as  a 
witness  to  the  value  of  the  land  John  A. 
Macomber,  who  was  examined  and  cross-ex- 
amined in  regard  to  his  qualifications  as  a 
witness  upon  the  value  of  the  plaintiffs'  land. 
The  presiding  Justice  ruled  that  be  was  not 
shown  to  be  qualified  as  an  expert  to  ex- 
press any  opinion  as  to  the  value  of  the  land 
taken,  and  the  plaintiffs  excepted  to  the  rul- 
ing. Whether  a  person  should  be  admitted 
as  such  a  witness  depends  largely  upon  the 
opinion  of  the  presiding  Justice  as  to  his  quali- 
fications upon  the  evidence.  Phillips  v.  In- 
habitants of  Marblehead,  148  Mass.  326,  19 
N.  E.  547;  Amory  v.  Inhabitants  of  Melrose, 
162  Mass.  556,  3&  N.  E.  276;  Teele  v.  City  of 
Boston.  165  Mass.  88,  42  N.  B.  506.  Upon 
the  eiidence  stated  in  the  exceptions  we  do 
not  think  that  the  ruling  of  the  presiding 
justice  should  be  reversed.  Exceptions  over- 
ruled. 
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(in  Han.  OX) 

raNCKLBY  T.  GUYON. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  7,  1899.) 

liAMDLORD  AND  TeSAST  —  ReCOVEBT  OF   POSSES- 

8I0K — Actios  bt  Aoent— Lease 

— CONSTRUCTIOS. 

1.  Where  the  owner  ot  a  house  agreed  that 
an  Rgeut  should  have  full  charge  of  it  with 
authority  to  rent  it,  the  agent  may  maintain  an 
action  for  possession  for  nonpayment  of  rent 
against  a  tenant  to  whom  he  leased  it. 

2.  Where  such  tenant  was  ousted  by  the 
owner,  and  afterwards  became  the  owner's  ten- 
ant, the  agent  cannot  then  maintain  such  ac- 
tion. 

3.  Ao  agreement  by  the  owner  of  a  house  to 
give  another  full  charge,  with  authority  to  rent 
it,  to  extend  for  one  or  five  years,  is  not  a 
lease,  but  an  agreement  for  a  lease  for  one  or 
five  years,  at  the  option  of  the  other. 

Exceptions  from  superior  court,  Suffolk 
county;   Ellsha  B.  Maynard,  Judge. 

Summary  process  by  John  H.  Hinckley 
against  Martha  A.  Ouyon  to  recover  posses- 
sion of  land.  Verdict  for  defendant,  and 
plaintiff  brings  exceptions.     Sustained. 

Defendant  claimed  to  be  a  tenant  at  will 
of  one  Bdwln  Dunlap,  the  owner  of  the 
premises.  Plaintiff  claimed  to  be  a  tenant 
of  the  same  owner  by  a  title  anterior  and 
superior  to  the  title  of  defendant,  and  that 
defendant  was  plaintiff's  tenant  and  not  the 
tenant  of  the  owner.  The  written  agree- 
ment between  Dunlap  and  plaintiff  Is  as  fol- 
lows: "I  herein  agree  to  give  Mr.  Hinckley 
full  charge  of  my  bouse  No.  11  Union  Park, 
Boston,  to  sell  or  to  rent  same,  and  to  col- 
lect all  rents  and  to  make  all  necessary  re- 
pairs, as  he  may  deem  fit  from  time  to  time. 
Also  to  sell  the  furniture  now  In  house,  as 
best  he  can;  not,  however,  for  less  than 
(1600)  six  hundred  dollars,  without  first  ob- 
taining my  consent  Neither  Is  be  to  sell 
the  house  for  less  than  ($12,000)  twelve  thou- 
sand dollars,  without  my  written  agreement 
This  agreement  to  hold  good  for  one  or  five 
years  from  date;  or  I  agree  to  let  the  said 
house  to  Mr.  Hinckley,  at  his  option,  for  one 
or  five  years,  with  permission  to  let.  He  Is 
to  agree  to  pay  me  five  per  cent  (5%)  on  my 
equity  of  (?8,000)  eight  thousand  dollars,  and 
4%  on  the  mortgage  of  four  thousand  dollars 
($4,000).  Mr.  Hinckley  Is  to  do  aU  painting 
Inside  that  he  thinks  necessary,  and  also  to 
do  the  painting  outside;  provided,  however, 
he  should  sell  the  furniture  for  more  than 
six  hundred  dollars  I  will  pay  for  the  paint- 
ing the  outside  of  house,  or  as  far  as  the 
ntoney  over  and  above  ($600)  six  hundred 
will  go,  and.  If  any  money  Is  left  after  paint- 
ing outside,  It  Is  to  go  to  me.  £<dwln  Dun- 
lap." 

W.  W.  (Warmth  and  J.  S.  Richardson,  for 
plaintiff.    H.  N.  Allln,  for  defendant 

FIELD,  d.  J.  There  was  evidence  for  the 
Jury  that  the  plaintiff,  on  his  own  account 
let  the  premises  to  the  defendant  at  $90  a 
month,  In  advance,  and  put  her  bi  posses- 


sion as  his  tenant;  that  the  defendant  paid 
one  month's  rent,  and  no  more;  that  after 
another  month's  rent  became  due,  the  plain- 
tiff gave  the  defendant  14  days'  notice  to 
quit.  In  writing.  In  accordance  with  Pub.  St 
c.  121,  §  12;  that  the  defendant  remained  In 
possession;  and  that  after  the  expiration  of 
said  14  days,  the  plaintiff  brought  this  ac- 
tion to  recover  possession,  under  Pub.  St  c. 
176.  If  the  defendant  was  a  tenant  not  of 
the  plaintiff,  but  of  Dunlap,  or  If,  having 
been  a  tenant  of  the  plaintiff,  she  had  been 
ousted  by  Dunlap,  having  a  paramount  title, 
and  then  had  remained  in  iMSsesslon  as  Dun- 
lap's  tenant,  the  plaintiff  could  not  maintain 
the  action.  But  If  she  remained  the  tenant 
of  the  plaintiff,  and  there  was  evidence  of 
this,  then  the  plaintiff  could  maintain  the  ac- 
tion. Holbrook  T.  Young,  108  Mass.  84;  Co- 
bum  V.  Palmer,  8  Gush.  124;  Morse  v.  God- 
dard,  18  Mete.  (Mass.)  177;  Oobb  v.  Arnold, 
8  Mete.  (Mass.)  398;  Hllbonm  y.  Fogg,  99 
Mass.  11;  Eddy  v.  Coffin,  149  Mass.  463,  21 
N.  E.  870;  Towne  v.  Butterfleld,  97  Mass. 
105;  Hawes  v.  Shaw,  100  Mass.  187.  It  may 
be  assumed  that  the  written  agreement  be- 
tween Dunlap  and  the  plaintiff  did  not  con- 
stitute a  lease,  but  only  an  agreement  for  a 
lease,  for  one  or  five  years,  at  the  option  of 
the  plaintiff.  McGrath  v.  City  of  Boston,  103 
Mass.  867;  Kabley  v.  Light  Co.,  102  Mass. 
382;  Shaw  v.  Farnsworth,  108  Mass.  357; 
Eastman  v.  Perkins,  111  Mass.  SOi  Excep- 
tions sustained. 

072  Mass.  M4) 
SPINNEY  et  al.  v.  CITY  OF  LYNN. 
(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Jan.  6,  1899.) 

Taxation — Firms — Plaob  op  Business— Evi- 
uekoe— Sdffioiexct. 

1.  Pub.  St  c.  11,  i  24,  providing  that  firm 
property  should  be  taxed  m  the  place  where 
the  business  is  carried  on,  requires  property  lo- 
cated out  of  the  state  to  be  taxed  in  the  <Aty 
where  the  firm  does  business,  rather  than  in 
the  city  where  the  members  of  the  firm  reside. 

2.  A  firm  owned  a  factory  outside  the  state, 
but  It  kept  merchandise  in  the  city,  in  the  state 
in  which  It  received  orders  for  goods,  did  its 
banking  business,  and  kept  its  books,  and  from 
which  a  lar^e  part  of  its  goods  were  delivered. 
Held,  that  it  carried  on  its  business  in  said 
city,  within  Pub.  St.  c.  11,  g  24,  requiring  firm 
property  to  be  taxed  in  the  place  where  the 
firm  business  Is  carried  on. 

Report  from  superior  court  Essex  county; 
Henry  N.  Sheldon,  Judge, 

Action  by  Benjamin  F.  Splimey  and  others 
against  the  city  of  Lynn  to  recover  taxes  paid 
under  protest  There  was  a  finding  for  plain- 
tiffs, and  the  case  was  reported  to  the  su- 
preme court.    Judgment  on  the  finding. 

C.  K.  Cobb,  for  plaintiffs.  S.  Parsons  and 
E,  T.  McCarthy,  for  defendant 

LATHROP,  J.  The  evidence  In  the  case 
shows  these  facts:  The  plalntlfCs,  together 
with  one  Alarston,  lived  In  the  defendant  city. 
They  were  copartners  In  business,  having  a 
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factory  to  Norway,  Me.,  and,  we  assume  for 
the  present,  their  place  of  business  was  In 
Boston.  They  carried  on  no  business  In 
Lynn.  The  tax  in  question  was  assessed  upon 
the  pUdntlfts  on  account  of  their  property  In 
Norway.  This  was  all  partnership  property, 
and  was  properly  taxable  to  them  In  this 
commonwealth,  under  Pub.  St  c.  11,  §  24, 
in  the  place  where  their  business  was  carried 
on,  namely,  Boston.  It  was,  therefore,  not 
taxable  to  Lynn.  Peabody  t.  Commission- 
ers, 10  Gray,  07;  Hoadley  v.  Same,  105  Mass. 
519;  Bicker  v.  Trust  Co.,  140  Mass.  346,  6 
N.  E.  284.  In  Bemis  T.  Boston,  14  Allen,  366, 
rdled  on  by  the  defendant,  the  place  of  busi- 
ness waq  not  to  this  commonwealth.  The 
firm  had  goods  stored  in  a  warehouse  in  Bos- 
ton, but  had  no  place  of  business  in  that  city; 
the  business  of  the  firm  being  transacted  to 
another  state.  One  of  the  partners  resided 
in  Boston,  and  his  interest  to  the  property  of 
the  firm  was  held  to  be  properly  taxable  to 
Boston.  The  case  was  decided  on  the  ground 
that  Gen.  St.  c.  11,  S  15  (which  is  secUon 
24,  c.  11,  of  the  Public  Statutes),  did  not  ap- 
ply where  the  place  of  business  of  the  firm 
is  out  of  the  commonwealth. 

In  the  case  at  bar  the  judge  woidd  have 
been  warranted  in  finding  that  Boston  was 
the  place  of  business  of  the  firm.  The  mer- 
chandise was  bought  to  Boston,  orders  for 
goods  were  received  there,  and  a  large  part 
of  the  goods  were  delivered  from  that  city. 
The  books  were  kept  there,  and  the  banking 
business  was  done  there  The  ruling,  there- 
fore, was  right;  and,  in  accordance  with  the 
terms  of  the  report,  the  entry  must  be:  Judg- 
ment on  the  findtog. 


(172  Mass.  447) 

PORTLAND  S.  S.  CO.  v,  DANA. 

(Supreme  Judicial  (3ourt  of  Massachusetts. 

Suffolk.    Jan.  7.  1899.) 

APPEAJ.— DeCBEE— CONFOKMITT   TO  BiLL — RbVIEW 

— Pbesdmptioss— Tkcsts. 

1.  Where  the  record  on  appeal  consists  of 
bill,  answer,  decree,  and  appeal,  with  a  state- 
ment that  issue  was  joined,  it  will  be  assumed 
there  was  a  hearing  on  the  merits. 

2.  On  an  appeal  from  a  decree,  without  pre- 
serving the  evidence,  the  only  question  for  con- 
sideration is  the  conformity  of  the  decree  to 
the  allegations  and  prayer  of  the  bill. 

3.  Where  a  bill  alleged  that  an  agent  collect- 
ed money  for  his  principal,  and  drew  a  check 
payable  to  the  pnncipal  to  cover  the  collec- 
tions, requesting  that  it  be  not  presented  until 
he  could  make  it  good  by  a  deposit,  and,  he 
having  died,  a  clerk  deposited  money  to  meet 
it,  a  decree  ordering  the  drawer's  executrix  to 
pay  plaintiff  such  money,  which  she  had  drawn 
from  the  bank,  is  warranted,  on  the  presump- 
tion that  the  money  deposited  by  the  clerk  was 
a  trust  fund  for  the  decedent's  principal,  and 
not  assets  of  his  estate. 

Appeal  from  superior  court,  Suflfolk  county. 

Bill  by  the  Portland  Steamship  Company 
against  Mary  E.  Dana  as  executrix,  and  the 
Atlas  National  Bank.  From  a  decree  for 
plaintiff,  defendant  Dana  appeals.    Affirmed. 


W.  P.  Harding,  R.  E.  Harding,  and  H.  J. 
Edwards,  for  appellant.  E.  P.  Payson  and 
N.  U.  Walker,  for  appellee. 

LATHROP,  J.  This  case  comes  before  us 
on  appeal  by  Mrs.  Dana,  as  executrix,  from  a 
decree  of  the  superior  court  declarmg  that 
$240  of  the  1250  withdrawn  by  her  from  the 
Atlas  National  Bank  is  held  by  her  as  trus- 
tee for  the  benefit  of  the  platotifT,  and  order- 
ing her  forthwith  to  pay  to  the  plaintiff  the 
sum  of  ?240,  with  toterest  thereon  from 
March  13,  1897,  with  costs.  The  only  papers 
printed  to  the  record  are  the  bill,  answer,  de- 
cree, and  appeal,  and  a  statement  that  Issue 
was  Joined.  We  must  assume  that  the  ciue 
was  not  heard  on  bill  and  answer,  but  that 
there  was  a  hearing  of  the  case  on  the  merits. 
As  no  evidence  is  presented  to  us,  the  only 
question  is  whether  the  decree  conforms  to 
the  allegations  and  prayers  of  the  bill.  laslgl 
V,  Railroad  Co.,  129  Mass.  46;  O'Hare  v. 
Downtag,  130  Mass.  16;  Weld  v.  Walker,  Id. 
422. 

It  is  stated  in  the  plalntifiTs  brief  that  the 
defendant  bank  filed  a  demurrer,  and,  upon 
a  hearing,  the  bill  was  dismissed  as  to  this 
defendant  We  need,  therefore,  concern  our- 
selves only  with  the  question  whether  the  de- 
cree against  Mrs.  Dana  was  warranted. 

The  facts,  as  alleged  to  the  bill,  are,  to  sub- 
stance, that  one  Isaac  D.  Dana  was  the  agent 
of  the  plaintiff  to  forwarding  merchandise 
brought  to  Boston  by  the  plainttfTs  steam- 
boats, and  in  collecting  freight  on  behalf  of 
the  plaintiff  from  the  various  consignees;  that 
he  had  collected  freight  money  to  the  amount 
of  $250,  which  he  had  neglected  to  turn  over, 
but  to  lieu  thereof,  on  February  27,  1897,  sent 
his  personal  check  for  said  amount  to  the 
plaintiff,  with  the  request  that  It  hold  It  for 
a  few  days,  until  the  deposit  to  his  credit  in 
the  bank  would  be  sufficient  to  meet  It;  that 
Dana  died  on  March  1,  1897,  before  the  check 
was  made  good,  but  immediately  thereafter 
there  was  deposited  by  one  Woodbury,  his 
former  clerk,  money  to  the  exact  amount 
and  for  the  specific  purpose  of  paytog  the 
check  of  $250,  thus  making  good  the  money 
collected  by  Dana  and  belonging  to  the  plain- 
tiff, and  which  he  had  neglected  to  turn  over; 
that  the  check  was  thereafter  presented  to 
the  bank  for  payment  but,  the  statutory  limi- 
tation in  such  cases  provided  having  run  (see 
St  1885,  c.  210,  i  2),  the  bank  refused  to  pay 
the  same;  that  the  bank  was  forthwith  noti- 
fied that  the  money  belonged  to  the  plaintiff. 
and  was  set  apart  in  trust  as  the  plaintiff's 
property,  but  the  bank  refused  to  pay  the 
money  to  the  plaintiff,  and  paid  It  to  Mrs. 
Dana,  as  executrix  of  her  husband's  estate; 
and  that  a  demand  was  made  by  the  plain- 
tiff on  Mrs.  Dana,  and  she  refused  to  pay  the 
same  to  the  plaintiff.  Some  of  the  prayers  of 
the  bill  were  In  exact  accord  with  the  decree, 
and  need  not  be  further  stated. 

The  relation  between  Isaac  D.  Dana  and  the 
platotiff  was  not  that  of  debtor  and  creditor. 
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and  money  collected  by  Dana  for  the  plaintiff 
was  held  by  blm  In  a  fiduciary  capacity,  or 
as  trustee  for  the  plaintiff  If  he,  in  his  life- 
time, had  deposited  such  money  in  a  bank, 
although  in  his  own  name,  the  fund  would 
have  been  impressed  with  the  trust,  and 
plaintiff  could  hare  had  the  trust  declared  by 
a  bill  in  equity  brought  against  the  bank. 
KnatchbuU  v.  Hallett,  13  Oh.  Dlv.  696;  Na- 
tional Bank  t.  Insurance  Co.,  104  U.  S.  54; 
Cavln  V.  Gleason,  105  N.  Y.  256,  11  N.  B.  504; 
Savings  Inst  v.  Copeland,  IGO  Mass.  380,  3S4, 
35  N.  B.  1132.  We  cannot  assume,  in  the  face 
of  the  decree  and  in  the  absence  of  evidence, 
tbat  the  money  which  Woodbury  deposited 
to  meet  the  check  belonged  to  the  general 
estate  of  Dana,  rather  than  to  the  trust  fund 
which  Dana  had  not  paid  over.  As  the  de- 
fendant had  not  seen  fit  to  bring  up  the  evi- 
dence, or  to  ask  the  Judge  to  report  the  facts, 
we  are  of  opinion  that  any  doubt  on  this 
point  must  be  resolved  against  the  defend- 
ant In  this  view  of  the  case,  the  amount 
deposited  did  not  become  assets  of  the  estate, 
and  the  payment  of  the  money  by  the  bank 
to  Mrs.  Dana  did  not  make  it  assets,  nor  can 
she  hold  It  as  executrix.  Farrelly  t.  Ladd, 
10  Allen,  127.    Decree  affirmed. 


(ITS  Mass.  425) 

POWERS  V.  GODWISB. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  7,  1899.) 
Wills— Invalid  Rgsihcart  Devise. 
Where  a  will,  after  spedfic  bequests,  de- 
vised  the  residue  to  two  beneficianes,   share 
and  share  alike,  one  of  whom  could  not  take 
because  her  husband  was  a  subscribing  wit- 
ness to  the  will,  the  share  attempted  to  be  de- 
vised to  her  does  not  go  to  the  other  residu- 
ary legatee  but  must  be  administered  as  intes- 
tate estate. 

BiXceptlons  from  superior  court,  Suffolk 
county;  J.  B.  Bichardson,  Judge. 

Scire  facias  by  Cassius  C.  Powers  against 
Blisha  W.  Shaw,  as  defendant,  and  George 
A.  P.  Godwise,  as  executor  of  the  will  of 
James  M.  Shaw,  deceased,  as  trustee.  Heard 
on  exceptions  to  a  Judgment  for  plaintiff. 
Overruled. 

C  a  Powers,  for  plainUff.  G.  A.  P.  God- 
wise,  pro  se. 

FIELD,  0.  J.  This  is  a  writ  of  scire  facias 
to  recover  a  certain  amount  of  money  from 
the  defendant,  who,  as  executor  of  the  will 
of  James  M.  Shaw,  was  charged  as  trustee 
In  an  action  by  the  plaintiff  against  Blisha 
W.  Shaw.  Isaac  H.  Hazelton,  Oliver  0.  LIv- 
ermore,  and  Arnold  Livermore  were  the  wit- 
nesses, and  the  only  witnesses,  to  the  will. 
Oliver  C.  Uvermore  when  the  will  was  exe- 
cuted was,  and  ever  since  has  been,  the  hus- 
band of  Gcorgle  S.  Livermore,  who  was  one 
of  the  nieces  of  James  M.  Shaw,  living  at  the 
time  of  his  decease.  The  three  articles  of  the 
will  material  to  the  present  case  are  as  fol- 
lows:   "Fourth.  I  give  and  bequeath  to  each 


of  my  nieces  living  at  my  decease  ?100." 
"Seventh.  I  give  and  bequeath,  as  a  token  of 
remembrance,  to  each,  Blistia  W.  Shaw,  Dan- 
iel C.  Shaw,  Frank  M.  Shaw,  and  Sanford  P. 
Judkins,  fifty  dollars.  Eighth.  All  the  rest 
residue,  and  remainder  of  my  estate,  whether 
real,  iperaonal,  or  mixed,  I  give,  devise,  and 
bequeath  unto  my  two  nieces  now  living,  Geor- 
gle  S.  Livermore  and  Fanny  M.  Hlldreth, 
daughters  of  my  late  brother  George  W.  Shaw, 
deceased,  to  be  equally  divided  between  them, 
share  and  share  alike,  to  hold  by  them  and 
their  heirs  and  assigns  forever."  The  present 
defendant  has  paid  to  the  plaintiff  $50,  with 
Interest,  being  the  amount  of  the  legacy  giv- 
en to  Blisha  W.  Shaw  by  the  seventh  article 
of  the  wilL  The  superior  court  ruled  that  all 
legacies  given  by  the  will  to  Georgie  S.  Liv- 
ermore are  void,  because  she  was  and  is  the 
wife  of  one  of  the  three  witnesses  of  the  will. 
Pub.  St  c.  127,  §  8.  The  gift  of  |100  to  Geor- 
gie S.  Uvermore  by  the  fourth  article  of  the 
win  being  void,  this  would  go  into  the  residue 
of  the  estate  given  and  devised  by  the  eighth 
article.  By  the  eighth  article  the  residue  is 
given  and  devised  unto  two  nieces,  Georgie 
S.  Livermore  and  Fanny  M.  Hildreth,  "to  be 
equally  divided  between  them,  share  and 
share  alike."  We  Infer  from  the  exceptions 
that  all  of  the  residue  is  personal  property. 
The  only  question  of  law  raised  by  the  ex- 
ceptions is  whether,  that  part  of  the  residue 
given  to  Georgie  S.  Livermore  being  void,  the 
whole  residue  goes  to  Fanny  M.  Hildreth,  or 
whether  the  part  given  to  Georgie  S.  Liver- 
more must  be  administered  as  intestate  es- 
tate. We  think  that  the  superior  court  right- 
ly ruled  that  under  the  residuary  clause  one- 
balf  of  the  residue  was  given  to  Gteorgle  S. 
Livermore,  and,  being  void,  this  one-half  must 
be  administered  as  Intestate  property.  Lom- 
bard V.  Boyden,  5  Allen,  249;  Sohier  v.  Inch- 
es, 12  Gray,  385;  Swallow  v.  Swallow,  166 
Mass.  241,  44  N.  E.  132;  Frost  v.  Courtis,  167 
Mass.  261,  45  N.  E.  687;  Burnet's  Bx'rs  v. 
Burnet  30  M.  J.  Eq.  605.  Exceptions  over- 
ruled. 

(172  Mass.  423) 
THOMSON  V.  WAT. 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Suffolk.    Jan.  7,  1899.) 

CONTBACTS  —  COXSIDBRATIOX  —  TENDER  —  SCFFI- 
CIEVOT — EXECUTIOX  AGAINST  TBB  PERSON. 

1.  The  promise  of  a  suretv  on  a  debtor's  re- 
cognizance, either  not  to  surrender  his  princi- 
pal or  to  pay  the  execution,  is  a  sufi9cient  con- 
sideration for  the  creditor's  agreement  to  re- 
ceive payment  of  the  execution  by  installments, 
and  to  continue  the  case. 

2.  A  surety  on  a  debtor's  recognizance,  agree- 
ing to  pay  the  execution  by  installments  on  a 
certain  day  of  the  week,  in  consideration  of  a 
continuance  of  the  case  against  the  debtor, 
and  calling  at  the  creditor's  office  on  the  day 
an  installment  is  due,  and  not  finding  him  there, 
is  not  in  default  if  he  makes  a  tender  on  the 
day  following. 

3.  A  creditor  agreeing  to  continue  a  case 
against  his  debtor  in  consideration  of  an  agree- 
ment of  a  surety  on  the  debtor's  recognisance 
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to  pay  an  execution  against  the  debtor  by  In- 
atailments,  cannot  default  the  debtor,  after 
refusing  a  tender  of  an  installment  by  the  sure- 
ty, though  the  tender  is  not  kept  good. 

Exceptions  from  superior  cotirt,  Suffolk 
county;   Francis  A.  GasklU,  Judge. 

Action  by  James  D.  Thomson  against  Wll- 
llaCm  T.  Way.  Judgment  for  defendant,  and 
plaintiff  brings  exceptions.    Overruled. 

James  D.  Thomson,  pro  se.  C.  F.  Eld- 
redge,  for  defendant 

HOLMES,  J.  This  Is  an  action  upon  a 
recognizance,  given,  we  infer,  under  Fub. 
St  c.  162,  i  28,  upon  the  arrest  of  the  prin- 
cipal on  execution.  The  defense  relied  on  at 
the  trial  was  an  agreement  by  the  plaintiff 
to  continue  the  matter  from  Saturday  to  Sat- 
urday if  the  defendant  would  pay  the  exe- 
cution by  specified  installments.  The  Judge 
found  for  the  defendant,  and  found  as  facts 
that  the  agreement  was  made  and  kept  by 
the  defendant  and  that  the  defendant  offer- 
ed the  plaintiff  the  installment  which  was 
due  before  the  plaintiff  had  the  principal  In 
the  recognizance  defaulted,  but  that  the 
plaintiff,  without  cause,  refused  to  receive 
It  It  Is  stated  that  the  plaintiff  excepted  to 
the  findings  of  fact  We  assume  that  this 
means  that  the  plaintiff  excepted  on  the 
ground  that  the  findings  were  not  warranted 
by  the  evidence. 

It  is  argued  that  there  was  no  considera- 
tion for  the  agreement.  But  the  defendant 
testified  that  he  notified  the  plaintiff  that  on 
the  return  day  of  the  notice  to  take  the  oath 
he  should  "surrender  the  principal  unless 
some  agreement  was  made,  and  thereupon 
be  and  the  plaintiff  agreed  that  if  he  would 
pay  the  execution"  as  Just  stated,  plaintiff 
would  continue  the  case  as  Just  stated.  The 
defendant  further  implied  by  his  testimony 
that  he  did  not  surrender  the  principal,  and 
testified  to  payments  and  offers  to  pay.  The 
testimony  warranted  a  finding  of  considera- 
tion either  in  the  defendant's  refraining  from 
surrendering  the  principal  or  In  his  promise 
to  pay  the  execution.  The  latter  promise 
was  not  like  a  promise  to  the  same  effect  by 
the  principal, — a  mere  promise  to  do  what 
he  already  was  bound  to  do,— such  as  was 
before  the  court  In  Abbott  v.  Tucker,  4  Al- 
len, 72.  See  Doane  v.  Bartlett,  Id.  74.  The 
question  of  consideration  even  in  the  latter 
case  seems  to  have  been  regarded  as  not  free 
from  doubt  In  Merrill  v.  Roulstone,  14  Allen, 
511,  514. 

It  is  urged  also  that  the  offer  refused  by 
the  plaintiff  was  not  on  Friday,  as  agreed, 
but  on  the  morning  of  the  next  day.  It 
does  not  appear  that  we  have  all  the  evi- 
dence before  us.  But  It  does  appear  that 
the  defendant  went  to  the  plaintiff's  office, 
and  could  not  find  him.  Finally,  It  is  press- 
ed that  the  defendant  bad  not  kept  his 
tender  good.  But  this  suggestion  has  no 
bearing  on  the  case.  The  only  question  is 
whether  the  plaintiff  was  warranted,  under 


his  agreement.  In  defaulting  the  principal  on 
the  recognizance  when  he  did.  If  at  that 
time  the  defendant  bad  done  all  that  be  was 
bound  to  do,  it  does  not  matter  what  be  has 
omitted  since. 

It  hardly  Is  denied  that  the  agreement  if 
upon  sufiScient  consideration,  and  kept  by 
the  defendant  la  an  answer  to  this  suit 
The  question  is  not  open  on  the  exceptions. 
If  it  were.  It  would  not  be  necessary  to  go 
further  than  to  say  that,  so  far  as  the  breach 
relied  on  Is  concerned,  the  Judge  was  war- 
ranted in  finding  that  the.  plaintiff  had  fraiv- 
ed  an  appearance  by  the  principal  upon  tbat 
day.     Glass  Works  v.  Allen,  121  Mass.  283. 

Exceptions  overruled. 


on  Mass.  458) 
COUPE  V.  PLATT. 
(Supreme  Judicial  CQurt  of  Massachosetta. 
Bristol.    Jan.  9,  1899.) 

DsPBCTiva  Prbmises  —  Landlobd'b  Liabiutt  to 
LiCENSBBS  or  Tenant. 
The  owner  of  a  tenement  provided  with 
outside  steps  and  a  platform  for  the  use  in 
common  of  all  the  tenants  is  liable  for  Injuries 
through  a  defect  in  such  platform,  received  by 
a  third  person  while  passing  over  it  on  a  lawful 
visit  to  a  tenant  in  the  building. 

Exceptions  from  superior  court,  Bristol  coun- 
ty;   Caleb  Blodgett,  Judge. 

Action  by  Margaret  G.  Coupe  against  Mar- 
garet J.  Piatt  for  personal  Injiules.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
excepts.     £lxceptlon8  overruled. 

M.  E.  Hitch,  for  plaintiff.  E.  F.  Raymond, 
for  defendant 

KNOWLTON,  J.  The  question  how  tor  a 
host  Is  liable  to  his  guest  for  the  imsafe  con- 
dition of  his  premises,  when  he  Is  visited  npon 
an  invitation,  express  or  implied,  merely  In  a 
social  way,  from  considerations  of  friendship 
or  for  pleasure.  Is  not  raised  by  this  bill  of- 
exceptions.  The  Judge  assumed  In  favor  of 
the  defendant  that  the  law  of  this  common- 
wealth is  like  that  of  England,  where  It  Is 
held  that,  in  the  absence  of  traps,  neither 
the  poor  nor  the  rich  are  bound  to  change  the 
conditions  in  which  they  are  accustomed  to 
live,  in  Older  to  furnish  for  their  friends  or 
guests,  recipients  of  their  gratuitous  hospl- 
tali^,  safer  or  more  comfortable  surroundings 
than  they  have  for  themselves  and  their  ttua- 
illes.  The  English  law  on  this  subject  was 
somewhat  considered  in  Hart  v.  Cole,  156 
Mass.  475-478,  31  N.  E.  644,  and  In  Plummer 
V.  Dill,  156  Mass.  426,  31  N.  E.  128;  but 
whether  It  Is  to  be  followed  in  this  common- 
wealth has  never  been  decided.  The  question 
in  this  case  Is  different  The  defendant  was 
a  landlord,  who  maintained  outside  steps  and 
a  platform  for  the  use  in  common  of  tenants 
of  different  parts  of  her  building.  The  plain- 
tiff was  injured  by  a  defect  in  the  platform 
while  passing  over  It  on  a  visit  to  one  of  the 
tenants,  made  on  his  express  Invltatloa  to 
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come  on  a  particular  day  for  a  partlcalar 
purpose.  The  duty  of  the  defendant  to  keep 
the  platform  safe  for  tbe  tenant  and  for  those 
claiming  under  him  grew  out  of  the  contract 
of  hiring.  It  was  a  part  of  the  contract  that 
the  platform  should  be  kept  reasonably  safe 
for  the  tenant  for  use  In  connection  with  bis 
tenement.  The  contract  impliedly  Included 
not  only  the  tenant  himself  but  tbe  members 
of  his  family,  and  his  servants  and  agents 
who  might  rightfully  occupy  and  use  the  tene- 
ment with  him.  It  included  boarders  and 
lodgers,  If ,  In  a  proper  use  of  the  tenement, 
such  person  might  be  received  there  by  the 
tenant  It  Included  all  persons  who.  In  con- 
nection with  the  use  of  the  tenement  by  the 
tenant,  might  properly  pass  over  the  platform 
under  the  express  authority  of  the  tenant  and 
his  right  To  all  such  persons,  by  virtue  of 
her  contract  with  the  tenant,  the  landlord 
owed  the  same  duty  that  she  owed  to  the 
tenant  personally  to  keep  the  platform  rea- 
sonably safe.  Whether  the  tenant  would  or 
would  not  have  been  liable  to  the  plaintiff 
for  an  Injury  received  from  an  unsafe  con- 
dition of  the  tenement  which  he  occupied,  he 
expressly  authorized  the  plaintiff  to  pass  over 
tbe  platform  In  the  exercise  of  his  rights 
under  the  contract  vrtth  the  defendant,  and 
the  defendant  owed  the  plaintiff  the  duty 
which  arose  from  the  contract  in  favor  of 
those  who  were  acting  by  express  authority 
of  the  tenant  In  the  tenant's  right  Wilcox 
V.  Zane,  167  Mass.  302,  45  N.  B.  923.  Ex- 
ceptions overruled. 

(173  Hasa.  484) 

AUSTIN  T.  FITOHBtJRG  R.  CO. 

(Supreme  Judicial  Court  of  Maasachusetts. 
Suffolk.    Jan.  12,  1899.) 

UASTKR  and  SrRVAKT— NkOLIOBNCE— A880MPTIOS 

or  RiBKs— Qdestions  for  Just — Kaii.roa.ds, 

1.  A  brakeman  was  ordered  by  a  conductor 
to  couple  to  a  train  a  flat  car  loaded  with 
bridge  stones,  which  it  was  customary  to  se- 
cure with  stakes,  as  a  rule  of  the  road  requir- 
ed. He  proceeded  to  do  so  without  noticing 
how  the  stones  were  loaded,  or  whether  they 
were  secured.  The  concussion  caused  by  the 
coupling  forced  one  of  the  stones  over  the  edge 
of  tne  car,  and  it  crushed  his  arm.  Beld,  that 
it  was  for  the  jury  to  say  whether  he  was  neg- 
ligent in  not  observing  that  the  stones  were 
unsecured. 

2.  It  was  also  for  the  Jury  to  say  whether 
he  assumed  the  risk. 

3.  Evidence  that  a  flat  car  loaded  by  a  rail- 
road company  with  bridge  stone  stood  at  a  sta- 
tion on  its  road  for  six  days,  and  that  when  it 
was  coupled  to  one  of  its  freight  trains  the 
stones  were  so  Insecure  that  it  was  unsafe  for 
a  brakeman  to  work  about  the  car,  sustains  a 
finding  that  the  company  was  negligent  in  fur- 
nishing for  transportation  a  car  loaded  in  a 
dangerous  manner. 

4.  Evidence  that  a  railroad  company  was  en- 
gaged in  transporting  a  flat  car  loaded  by  it 
with  stones  for  building  a  bridge  on  its  line 
sustains  a  finding  that  it  was  its  duty  to  fur- 
nish suitable  material  to  prevent  the  stones 
from  sliding  oS  and  injuring  empluygs  engaged 
about  the  car. 

Exceptions  from  superior  court,  Suffout 
county;  Edgar  J.  Sherman,  Judge. 


Action  for  personal  InJarieB  by  one  Austin 
against  the  Fltchburg  Railroad  Company.  A 
verdict  was  ordered  for  defendant,  and  plain- 
tiff brings  exceptions.    Sustained. 

Hesseltlne  &  Hesseltlne,  for  plaintiff. 
George  A.  Torrey,  for  defendant 

MORTON,  J.  There  are  two  counts  In  the 
declaration;  the  first  under  the  employer's 
liability  act,  and  the  second  at  common  law. 
The  first  count  alleges  that  while  he  was  in 
the  exercise  of  due  care  the  plaintiff  "was 
severely  injured  by  a  large  stone  Improperly 
placed  in  a  freight  car,  and  In  a  dangerous 
condition,  by  reason  of  the  negligence  of  said 
corporation,  or  of  some  persons  In  the  service 
of  said  corporation.  Intrusted  with  and  exer- 
cising superintendence,  whose  sole  or  princi- 
pal duty  was  that  of  superintendence."  The 
second  count  alleges  that  the  plaintiff,  being 
in  the  exercise  of  due  care,  was  injured  "by 
reason  of  the  negligence  of  said  defendant 
corporation  In  providing  an  Improper,  unsafe, 
and  dangerous  car  for  the  transportation  of 
stone,  and  by  Improperly  loading  said  car." 
We  think  that  there  was  evidence  which 
would  have  warranted  the  jury  in  finding 
that  the  plaintiff  was  in  the  exercise  of  due 
care.  He  was  ordered  by  tbe  conductor  to 
couple  the  car  to  a  train  about  to  leave  East 
Deerfleld  for  Athol.  The  car  was  a  flat  car 
loaded  with  stone.  The  stone  lay  on  the  floor 
of  the  car,  secured  with  cleats,  or  stakes;  or  - 
blocking,  as  was  customary.  The  plaintiff 
descended  from  a  box  car,  and  went  forward, 
took  the  link  with  his  right  hand,  and  held 
It  ready  to  put  In  the  pin.  He  did  not  notice 
how  the  stones  were  loaded,  or  whether  they 
were  secured.  The  concussion  caused  by  the 
cars  coming  together  forced  one  of  the  stones 
over  the  edge  of  the  car,  and  it  caught  and 
crushed  the  plaintiff's  arm.  Evidently  the 
plaintiff's  attention  was  directed  to  making 
the  coupling,  and  it  cannot  be  held  as  mat- 
ter of  law  that  he  was  negligent  in  falling  to 
observe  that  the  stones  were  unsecured. 
Whether  he  should  have  donb  so  under  tbe 
circumstances  was  a  question  for  the  Jury. 
Snow  V.  Railroad  Co.,  8  Allen,  441;  Hannah 
V.  Railroad,  154  Mass.  529,  28  N.  E.  682; 
Steffe  V.  Railroad  Co.,  156  Mass.  262,  30  N. 
E.  1137.  What  he  would  have  done  If  he  had 
noticed  the  want  of  cleats  or  stakes  was  of 
no  consequence.  The  question  was  whether, 
In  the  exercise  of  due  care,  he  ought  to  have 
noticed  that  there  were  none.  Neither  do 
we  think  that  the  risk  was  so  obvious  or  so 
incidental  to  his  employment  that  he  must 
be  held  as  matter  of  law  to  have  assumed  It 
There  was  evidence,  as  already  observed, 
that  It  was  customary  to  secure  such  stones 
with  stakes,  or  cleats,  or  scantling.  The 
rules  of  the  road  also  required  them  to  be  se- 
cured. If  the  plaintiff  bad  not  a  right  to  as- 
sume that  the  stones  were  properly  secured, 
it  was  at  least  a  question  for  the  jury  wheth- 
er tbe  cbances  that  they  might  not  be  se- 
cured were  so  obvious  as  to  constitute  one  of 
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Oie  risks  which  he  Incurred.  We  think,  also, 
that  there  was  evidence  on  which  the  jury 
properly  could  hare  found  that  the  defend- 
ant was  negligent  in  furnishing  for  transpor- 
tation a  car  that  was  loaded  in  a  dangerous 
or  insecure  manner.  "There  was  evidence 
that  the  car  was  loaded  at  Fitchburg  by  the 
defendant  corporation.  It  does  not  appear 
whether  it  was  in  the  same  condition  when 
received  at  East  Deerfield,  and  where  It  was 
coupled  to  the  train  for  Athol,  in  which  it 
was  when  loaded  at  Fitchburg  and  when  it 
arrived  at  East  Deerfleld.  But  there  was 
evidence  tending  to  show  that  it  arrived  at 
East  Deerfield  May  Ist,  and  remained  there 
till  May  7th,  when  it  was  coupled  to  the 
train  for  Athol.  If  the  stones  had  been  prop- 
erly secured,  and  the  cleats  or  blocking  had 
been  removed  shortly  before  the  coupling, 
preparatory  to  unloading  the  car  a  short  dis- 
tance away,  it  was  within  the  defendant's 
power  to  produce  evidence  of  those  facts. 
The  car  was  in  its  possession,  had  been  load- 
ed by  it,  was  being  coupled  (as  the  Jury 
might  have  found),  at  the  time  of  the  plain- 
tiff's injury,  "to  a  freight  train  of  defendant, 
for  transportation  to  a  point  further  along 
upon  its  road,  and  the  stones  were  there  in 
insecure  position  upon  the  car.  We  think 
that  it  would  have  been  competent  for  the 
Jury  to  find  that  the  car  had  been  there  so 
long  in  an  unsafe  condition  for  transportar 
tiom  that  the  defendant  knew,  or  ought  to 
have  known,  of  its  condition,  and  was  negli- 
gent by  reason  of  furnishing  a  car  which, 
on  account  of  being  improperly  loaded,  was 
unsafe  for  the  plaintiff  to  work  upon.  It 
does  not  appear  whether  materials  for  secur- 
ing the  stones  were  furnished  by  the  defend- 
ant corporation.  Inasmuch  as  the  car  was 
loaded  by  it,  and  the  stones  were  being  trans- 
ported by  it  to  build  a  bridge  which  it  was 
building  at  Turners  Falls  Junction,  the  jury 
would  have  been  warranted  in  finding,  if 
that  was  material,  that  it  was  its  duty  to  fur- 
nish suitable  material  for  securing  the  stones. 
It  is  not  necessary  to  consider  whether  there 
was  negligence  on  the  part  of  some  person 
intrusted  with  and  exercising  superintend- 
ence. See  Donahoe  v.  Railroad  Co.,  153 
Mass.  356,  26  N.  E.  808;  Davis  v.  Railroad 
Co.,  159  Mass.  532,  3i  N.  E.  1070;  Fairman  v. 
Railroad  Co.,  169  Mass.  170,  47  N.  E.  613. 
The  result  is  that  the  exceptions  must  be  sus- 
tained, and  according  to  the  agreement  judg- 
ment is  to  be  entered  for  the  plaintiff  for 
$4,000.    So  ordered. 

(172  Maas.  331) 

BRADY  V.  NORCROSS. 

(Supreme  Judicial  Court  of  Massachusetts. 

Hampden.    Jan.  6,  1899.) 

Master  and  Servant— Co- Emplotb—Nboliobncs 
— Evidence. 

A  temporary  stat^ing  in  a  building  under 
construction  had  been  in  use  by  masons  and 
painters  more  than  six  months  without  acci- 
dent, and  had  been  in  the  care  of  the  workmen 


themselves,  and  not  of  the  employer.  Plaintiff 
was  injured  by  the  splitting  of  the  boards  of  & 
bracket  supporting  the  staging,  whereb;  he 
fell  to  the  ground.  There  was  no  evidence  that 
the  materials  of  which  the  bracket  was  made 
were  defective  or  unsuitable,  or  that  the  brack- 
et was  not  originally  a  safe  one,  or  that  the 
staging  had  l>een  furnished  as  a  structure  bj 
the  employer,  or  that  he  assumed  to  exerdsu 
any  control  or  supervision  as  to  how  it  should 
be  built,  kept,  or  adapted  for  the  work,  or 
that  he  failed  to  fnrnish  suitable  material  or 
employed  improper  workmen.  Held,  that  plain- 
tiff could  not  recover  of  him. 

Exceptions  from  superior  court,  Hampden 
county;  Daniel  W.  Bond,  Judge. 

Action  by  Thomas  H.  Brady  against  Orlan- 
do W.  Norcross.  There  was  a  judgment  for 
plaintiff,  and  defendant  excepts.  Exceptions 
sustained. 

J.  B.  Carroll,  W.  H.  McClintock,  and  J.  P. 
Stapleton,  Jr.,  for  plaintiff.  H.  Parker  and 
C.  C.  Milton,  for  defendant 

BARKER,  J.  The  plaintiff,  a  painter  in  a 
building  under  construction,  fell  18  or  20  feet 
to  the  floor  of  a  large  room,  from  a  plank 
which  was  part  of  a  staging  built  in  that 
room,  to  be  used  there  by  masons  and  paint- 
ers in  finishing  the  interior  of  tliat  room,  and 
to  be  taken  apart  and  removed  when  that 
work  should  be  finished.  The  staging  was 
made  of  ordinary  construction  timber,  and 
consisted  of  uprights  held  In  place  by  ledger 
boards  or  braces,  to  which  uprights  were 
nailed  tiers  of  brackets,  upon  which  were 
laid,  as  the  work  might  require,  loose  planks 
to  support  the  workmen.  Each  bracket  con- 
sisted of  two  boards  nailed  together  at  one 
end,  and  was  fastened  to  an  upright  by  naii» 
driven  through  the  other  ends  of  the  boards 
of  which  the  bracket  was  made.  One  of  the 
brackets,  while  helping  to  bear  the  weight  of 
two  planks  and  of  three  painters,  gave  way; 
the  boards  of  which  it  was  made  splitting 
where  it  waa  nailed,  and  letting  down  the 
planks  and  the  workmen.  The  plaintiff  bas 
obtained  a  verdict  in  tort,  upon  a  common- 
law  count,  against  one  of  his  employers.  At 
the  trial  the  defendant  introduced  no  evi- 
dence, and  his  principal  exception  Is  to  the 
refusal  to  rule  that  there  was  no  evidence 
upon  which  the  plaintiff  could  recover  upon 
the  common-law  count.  As  this  was  a  tem- 
porary staging,  intended  to  be  used  only  in 
finishing  the  room  where  it  was  constructed. 
If  the  plaintiff's  employers  furnished  suffi- 
cient quantities  of  suitable  materials  for  sta- 
ging, employed  suitable  workmen,  and  did  not 
themselves  undertake  the  duty  of  furnishing 
the  staging  as  a  structure,  but  only  of  supply- 
ing materials  and  labor  by  which  it  might  be 
built,  and  from  time  to  time  adapted  to  the 
work,  and  If  the  duty  of  furnishing  or  adapt- 
ing the  staging  as  an  appliance  for  use  in  the 
work  of  finishing  the  room  was  intrusted  to 
or  assumed  by  the  workmen  themselves, 
within  the  scope  of  their  employment,  the 
employers  are  not  answerable  to  the  plain- 
tiff for  his  injury,    Kclley  v.  Norcross,  121 
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Mass.  508;  CoItOD  y.  Richards,  123  Mass. 
485;  KlUea  v.  Faxon,  125  Mass.  485;  Clark  v. 
Soule,  137  Mass.  380;  Hoppln  v.  Worcester, 
140  Mass.  222,  2  N.  E.  779;  O'Connor  v.  Neal, 
153  Mass.  281,  2C  N.  B.  857;  Kennedy  v. 
Spring,  ICO  Mass.  203,  35  N.  E.  770;  Adasken 
T.  Gilbert,  165  Mass.  443,  43  N.  E.  109;  Kal- 
leck  y.  Peering,  169  Mass.  200,  47  N.  E.  698. 
On  the  other  hand,  if  the  staging  was  fur- 
nished by  the  employers  as  a  complete  struc- 
ture, or  If  they  themselyes  superyised  and  di- 
rected Its  construction,  or  if,  relying  upon  Its 
construction  by  their  workmen  for  them- 
selves, the  employers  negligently  failed  to 
provide  suitable  and  sufficient  materials,  or 
negligently  hired  Incompetent  workmen,  the 
employers  might  be  answerable  to  the  plain- 
tiff. Arkerson  y.  Dennlson,  117  Mass.  407; 
Mulchey  y.  Society,  125  Mass.  487;  Clark  y. 
Soule,  ubl  supra;  Prendlble  y.  Manufactur- 
ing Co.,  160  Mass.  131,  35  N.  E.  675;  Twomey 
y.  Swift  163  Mass.  273,  39  N.  E.  1018. 

There  was  no  testimony  tending  to  show 
that  the  employers  furnished  the  staging  as 
a  completed  structure,  or  that  either  of  them 
exercised  or  assumed  to  exercise  any  personal 
oversight  over  Its  construction.  Its  history 
was  not  fully  or  satisfactorily  disclosed  by 
the  evidence.  The  plaintiff  began  working  in 
the  building  in  August,  1896,  and  was  hurt  on 
March  2,  1897.  He  testified  that  the  staging 
was  in  the  room  when  he  began  work  in  the 
building.  Douglass,  a  quasi  foreman  of  the 
painters,  but  who  also  painted  when  he  had 
time,  testified  that  he  began  to  work  In  the 
building  about  three  months  before  the  acci- 
dent, and  that  the  staging  was  then  in  the 
room.  Ramllly,  a  painter  who  fell  at  th« 
same  time  with  the  plaintiff,  testified  that  he 
could  not  tell  who  built  the  staging.  Knight, 
a  painter  at  work  upon  the  staging  at  the 
same  time,  testified  that  he  did  not  know  who 
built  the  staging,  but  that  it  was  built  before 
he  came  there  to  work,  in  October,  1896. 
Pike,  a  painter  who  went  there  to  work  in 
August,  1806,  testified  that  the  painters  did 
nothing  about  building  the  staging  In  that 
room;  that  be  did  not  know  the  men  who 
built  It;  that  It  was  built  under  Smith's  or- 
ders; that  the  witness  thought  it  was  built 
after  he  came  there,  but  was  not  sure.  These 
were  all  the  witnesses,  except  Smith,  who 
testified  merely  that  he  was  employed  by  Nor- 
cross  Bros,  upon  the  building,  and  that  they 
were  doing  the  entire  work,  except  that  there 
was  a  subcontract  for  the  mason  work.  There 
was  no  other  evidence  as  to  how  the  staging 
was  originally  erected.  Pike  testified  that 
Smith  was  a  carpenter,  and  that  he  gave  or- 
ders and  directions,  and  that  no  one  grave  or- 
ders and  directions  to  Smith,  except  one  Con- 
nors, whose  relation  to  the  work  does  not  oth- 
erwise appear.  Douglass  also  testified  that 
Smith  gave  orders  to  build  stagings,  and  or- 
ders to  take  them  down  when  the  worltmen 
were  through  with  them,  and  that  the  wit- 
ness himself  gave  orders,  and,  if  there  was 
trestle  work,  would  say,  "Come,  boys,  let  us 
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put  the  trestle  In  that  room  and  go  onto  It," 
and  that  he  said  this  In  regard  to  staging  and 
trestle  work.  Knight  also  testified,  "We 
painters  did  not  customarily  have  anything  to 
do  with  reference  to  the  building  or  bracing 
of  stagings,"  and  that  he  bad  observed  the 
building  of  stagings  In  that  buUdlng  only  In 
the  store  on  the  ground  floor,  and  did  not  no- 
tice whether  they  were  built  under  the  direc- 
tion or  order  of  anybody.  Douglass  further 
testified  to  the  previous  condition  of  the  sta- 
ging, and  to  certain  things  which  occurred  on 
the  Saturday  previous  to  the  accident,  with 
reference  to  the  preparation  of  the  staging 
for  Its  use  by  the  painters  in  doing  the  work 
on  which  they  were  engaged  when  the  acci- 
dent happened.  In  substance,  this  testimony 
was  that  when  he  first  went  on  the  staging, 
to  prime  the  walls,  it  seemed  to  be  all  right, 
and  did  not  lean,  and  he  had  no  trouble  with 
It;  that  when  he  came  to  the  second  coat  an- 
other staging  had  been  built  over  the  main 
stair,  and  there  were  braces  which  held  both 
stagings  together,  and  made  them  firm.  This 
other  staging  had  been  taken  down  on  Fri- 
day or  Saturday,  under  Smith's  directions,  and 
when  Douglass,  on  Saturday,  went  on  the  re- 
maining staging,  he  noticed  that  It  was  shaky 
and  leaned  over  towards  the  south  wall,  and 
he  thought  It  ought  to  be  braced  to  make  it 
more  firm.  So,  on  this  Saturday,  before  the 
accident  which  occurred  on  the  Tuesday  fol- 
lowing, Douglass,  thinking  that  the  staging 
was  weak,  and  not  safe  to  go  on,  asked  Smith 
to  fix  the  staging,— to  brace  It  up.  Smith 
said  It  was  all  right,  "just  as  It  was  when  we 
[the  painters]  worlied  on  It  before,"  and  "Just 
as  It  was  when  the  masons  worked  on  it"; 
that  he  had  taken  no  braces  out,  that  he  had 
raised  the  uprights  to  put  a  floor  under  It; 
that  he  did  not  know  that  that  would  have  a 
tendency  to  weaken  it.  To  this  Douglass  re- 
plied that  he  thought  It  would,  but  Smith 
again  said  he  thought  It  was  all  right,  to 
which  Douglass  replied,  "I  am  going  on  there 
Monday  with  fifteen  or  twenty  men,  and  I 
think  the  stage  ought  to  be  looked  after." 
But  Smith  said  the  staging  was  ail  right,  and 
did  not  go  with  Douglass  into  the  room  where 
the  staging  was.  Douglass  then,  with  anoth- 
er painter  under  his  directions,  went  and  got 
more  braces,  and  braced  the  staging  from  the 
top,  and  went  down  In  the  yard  and  got 
planks  and  put  them  on,  and  then  put  men  to 
work  on  the  staging  to  paint  the  celling  of  the 
room.  He  did  not  make  any  Investigation  of 
the  lower  part  of  the  staging,  and  testified 
that,  as  far  as  his  knowledge  went.  It  was  all 
right  On  cross-examination,  Douglass  testl- 
fled  that  all  that  was  done  in  the  way  of 
rectifying  the  condition  in  which  he  found 
the  staging  on  Saturday  was  done  by  him- 
self and  another  painter  under  his  direction; 
that  they  did  something  to  fix  It  up;  that 
when  he  went  to  fix  It  he  got  the  material 
out  of  the  yard;  and  added:  "There  wasn't 
material  there  to  fix  up  the  staging.  These 
planks  I  got  out  In  the  yard  was  put  on 
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top  of  the  staging,  bnt  these  ledger  boards 
■were  all  there.  Those  I  didn't  have  any- 
thing to  do  with.  Where  I  went  to  get  the 
material  for  that  staging,  out  in  the  yard, 
there  was  other  material  of  the  same  kind. 
I  selected  whatever  planking  or  other  ma- 
terial I  and  the  other  painters  put  upon  that 
staging."  And  be  further  testified  that  It 
was  he  and  the  other  painters  who  got 
planks  and  laid  them  on  the  top  brackets, 
and  that  they  braced  over  the  uprights 
against  the  iron  casing,  bnt  did  not  nail  braces 
across  the  staging,  and  that  whatever  was 
done  to  the  staging  to  fix  It  for  the  work 
was  done  by  himself  and  another  painter. 

The  evidence  was  that  the  boards  of  which 
the  brackets  were  made  were  of  spruce  an 
Inch  and  an  eighth  thick,  and  from  four  to 
eight  Inches  wide.  One  end  of  the  plank  on 
which  the  plaiutlfF  was  sitting  rested  on  the 
bracket  which  broke,  and  the  other  end  rest- 
ed on  another  bracket  The  plaintiff  alone 
was  on  this  plank,  but  one  end  of  another 
plank  rested  on  the  same  bracket,'  and  on 
this  other  plank  were  two  other  men.  The 
fall  of  the  plank  on  which  the  plaintiff  was, 
broke  also  the  bracket  on  which  the  other 
end  of  the  plank  had  rested.  The  only  the- 
ory of  the  accident  seems  to  have  been  that 
the  strain  of  the  two  planks  and  the  three 
men  split  the  boards  on  the  bracket  where  It 
was  nailed,  and  let  It  down.  It  should  also 
be  stated  that  one  of  the  uprights  of  the  sta- 
ging had  at  some  time  been  cut  off  some 
feet  above  the  floor,  although  neither  this 
fact,  nor  the  leaning  which  had  been  reme- 
died by  Douglass  on  the  Saturday  before  the 
accident,  seems  to  have  had  anything  to  do 
with  the  giving  way  of  the  bracket  It 
would  seem  a  very  questionable  exercise  of 
the  power  of  drawing  Inferences  of  fact  from 
facts  proved  to  find  from  the  splitting  of  the 
boards  of  the  bracket  that  the  materials  of 
which  it  was  built  were  originally  defective 
or  unsuitable  for  the  purpose  to  which  they 
were  put  or  that  the  bracket  was  not  orlgl- 
■nally  a  safe  one.  The  staging  had  been  In 
use  by  both  masons  and  painters  for  more 
than  six  months  without  accident  But  If  we 
assume  that  the  giving  way  of  the  bracket 
was  of  Itself  evidence  of  negligence  In  Its 
construction  on  the  part  of  some  one,  as  was 
assumed  In  Arkerson  v.  Dennlson,  117  Mass. 
407,  411,  and  In  Prendible  v.  Manufacturing 
Co.,  160  Mass.  131,  139,  36  N.  E.  676,  we 
think  It  was  not  evidence  from  which  It 
could  fairly  be  Inferred  that  the  negligence 
was  that  of  the  plalntifTs  employers.  The 
bnrden  was  upon  the  plaintiff  to  show  that 
he  was  hurt  by  their  fault  The  evidence 
did  not  tend  to  show  that  they  furnished  the 
staging  as  a  structure,  nor  that  they  assum- 
ed to  exercise  any  control  or  supervision  as 
to  how  It  should  be  built  or  kept  or  adapt- 
ed for  the  work,  nor  that  they  failed  to  fur- 
nish a  sufficient  quantity  of  suitable,  mate- 
rials, nor  that  they  employed  improper  work- 
men.   For  more  than  six  months  before  the 


accident  this  and  other  temporary  stagings 
In  use  in  the  same  building  had  been  in  the 
care  of  the  workmen  themselves,  and  not  of 
the  plaintiff's  employers.  In  Arkerson  v. 
Dennlson  the  staging  had  been  In  use  but 
two  weeks,  and  In  Prendible  v.  Manufactur- 
ing Co.  the  staging  was  one  to  be  moved 
about  and  used  In  different  localities,  and 
was  held  to  be  part  of  the  employer's  works, 
ways,  and  machinery.  That  the  employers 
were  at  fault  in  the  present  instance  was  an 
Inference  which  a  jury  ought  not  to  be  al- 
lowed to  draw  from  the  mere  fact  of  the 
giving  way  of  the  bracket  and  there  was 
nothing  else  in  the  evidence  to  Justify  such 
a  finding. 

None  of  the  other  grounds  of  exception 
seem  to  us  sound.  The  plaintiff  would  seem 
to  have  been  In  the  exercise  of  reasonable 
care,  and  not  to  have  been  aware  that  be 
was  exposed  to  any  risks  except  those  inci- 
dent to  working  upon  a  safe  staging. 

Although  the  suit  Is  against  one  only  of  the 
plaintiff's  employers,  the  nonjoinder  of  the 
defendant's  co-partner  Is  no  defense.  Inhab- 
itants of  MUford  V.  Holbrook,  0  Allen,  17, 
22.  The  evidence,  the  admission  of  which 
was  excepted  to,  seems  to  have  been  compe- 
tent upon  the  Issues  raised  by  the  other 
count;  and.  when  those  Issues  disappeared, 
the  defendant  did  not  ask  that  the  evidence 
should  be  withdrawn  from  the  consideration 
of  the  Jury.     Exceptions  sustained. 


(172  Uasa.  472) 
HAYDEN  et  al.  v.  BARRETT  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  9,  1899.) 
WiM.8 — Heiks  bt  Blood— Babtabds. 
A  devise  was  to  testator's  niece,  and  aft- 
er her  death  to  her  "heirs  by  blood."     Numer- 
ous devises   were  to   other  nieces,    and   their 
"heirs  by  blood";  indicating  an  inteDtion  to  ex- 
clude their  husbands  and  those  not  related  by 
ties  of  consanguinity.    Held  to  include  the  ille- 
gitimate son  of  the  niece,  he  being  her  heir  un- 
der the  statute. 

Report  from  supreme  Judicial  court  Suffolk 
county;   Oliver  W.  Holmes,  Judge. 

Petition  by  Charles  J.  Hayden  and  Francis 
V.  Balch,  trustees  under  the  will  of  Sidney  B. 
Morse,  against  Fannie  E.  Barrett  and  others. 
Heard  on  a  petition  for  Instructions  by  a  shi- 
gle  justice  of  the  supreme  Judicial  court  and 
case  reserved,  and  reported  to  the  full  court 
Decree. 

William  Sullivan,  for  Ernest  L.  Moi-se.  B. 
G.  Mclnnes  and  C.  A.  Whittemore,  for  Fannie 
E.  Barrett  and  others. 

HAMMOND,  J.  The  single  question  Is 
whether,  under  the  fifth  clause  of  the  tenth 
Item  of  this  will,  the  Illegitimate  son  of  Mary 
Ann  Morse  takes  as  her  "heir  by  blood."  By 
the  common  law  of  England  and  of  this  com- 
monwealth, a  bastard  in  all  matters  relating 
to  the  inheritance  of  property  was  nobody's 
child,  and  as  to  such  matters  his  existeuct; 
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was  therefore  Ignored.  Cooley  v.  Dewey,  4 
Pick.  93;  2  Dane,  Abr.  522,  and  cases  there- 
in cited;  Pratt  t.  Atwood,  108  Mass.  40.  And 
accordingly  It  Is  also  well  settled  that,  In 
the  absence  of  any  language  clearly  express- 
ing the  contrary,  all  general  words  In  the  stat- 
utes of  distribution,  such  as  "child,"  "chil- 
dren," "next  of  kin,"  and  similar  words  de- 
scriptive of  classes  who  are  to  Inherit,  do  not 
Include  Illegitimate  children.  Kent  v.  Bar- 
ker, 2  Gray,  535,  and  cases  therein  cited. 
And  80  of  similar  expressions  in  a  Massachu- 
setts will.  Kent  V.  Barker,  supra;  Adams  v. 
Adams,  154  Mass.  290,  28  N.  E.  260;  Haraden 
V.  Larrabee,  113  Mass.  430.  If,  therefore,  the 
rights  of  the  Illegitimate  son  of  Mary  Ann 
Morse  depended  upon  the  common  law,  the 
decision  must  be  against  him.  But  for  two 
generations  and  more  It  has  been  the  statute 
law  of  this  commonwealth  that  an  Illegiti- 
mate child  shall  be  the  heir  of  his  mother, 
and  the  tendency  of '  legislation,  as  shown  by 
an  amendment  to  the  statute,  seems  to  be 
growing  In  the  direction  of  change  in  the 
common  law  in  this  respect  more  favorable 
to  him.  By  our  statutes,  Ernest  L.  Morse 
was  the  heir  of  his  mother  and  of  any  mater- 
nal ancestor,  and,  if  tl^e  mother  died  Intes- 
tate, he,  being  the  only  child,  was  her  sole 
heir  as  to  all  her  property.  By  the  will,  the 
property  at  her  death  goes  to  the  "heirs  by 
blood."  The  illegitimate  son.  It  Is  true,  does 
not  take  by  descent  from  his  mother,  but. 
If  at  all,  as  the  person  designated  by  the 
win.  In  Lavery  v,  Egan,  143  Mass.  389,  392, 
9  N.  E.  747,  where  real  estate  had  been  de- 
vised to  a  person  for  life  with  contingent 
remainder  to  her  heirs,  it  was  decided  that 
the  husband  of  the  life  tenant  took  as  her 
heir,  under  St  1880,  c.  211,  g  1,  which  pro- 
vides that  in  certain  cases  a  husband  shall 
take  in  fee  the  real  estate  of  his  deceased 
wife  to  an  amount  not  exceeding  $5,000  in 
valne.  In  giving  the  opinion  Mr.  Justice  Field 
says:  "Although  in  the  case  at  bar  the  heirs 
of  [the  life  tenant]  do  not  take  from  her 
by  inheritance,  but  take  as  the  persons  des- 
ignated by  the  will,  yet  we  know  of  no  way 
of  determining  the  person  intended  by  the 
will,  except  by  ascertaining  the  persons  who 
Oy  law  would  have  Inherited  the  estate  from 
her  if  she  bad  died  seised  of  It  and  Intes- 
tate." Applying  that  principle  to  this  case, 
we  have  no  doubt  that,  within  the  meaning 
of  the  will  as  interpreted  In  the  light  of  the 
statute,  the  illegitimate  child  was  the  heir  of 
bis  mother,  and  it  only  remains  to  be  consid- 
ered whether  he  was  her  heir  "by  blood," 
within  the  meaning  of  the  wilL  The  expres- 
sion "heirs  by  blood"  occurs  several  times  in 
the  win.  In  the  first  clause  of  this  tenth 
item,  the  trustees  are  directed  to  pay  cer- 
tain Income  "to  my  niece  Helen  B.  Howland, 
daughter  of  my  said  sister  Caroline  Ware 
Morris,  upon  her  sole  receipt,  and  free  from 
the  control  or  Interference  of  any  husband 
she  may  have,  and.  In  case  of  her  death  prior 
to  the  expiration  of  said  ten  years,  to  pay 


said  balance,  If  any,  to  her  heirs  by  blood." 
And  the  second  clause  of  said  Item  is  as  fol- 
lows: 'To  pay  one-tenth  of  the  income  there- 
of to  my  niece  Caroline  E.  Dutton,  upon  her 
sole  receipt,  free  from  the  control  or  Inter- 
ference of  any  husband  she  may  have;  and, 
In  case  of  her  death  prior  to  the  expiration 
of  said  ten  years,  then  to  pay  the  said  income 
to  her  heirs  by  blood,  and  at  the  expiration 
of  said  ten  years  to  transfer,  pay  over,  and 
convey  one  of  said  ten  parts  so  divided,  as 
hereinbefore  provided,  to  the  said  Caroline  E. 
Dutton,  or.  In  case  she  is  not  then  living,  to 
her  heirs  by  blood."  And  the  same  language 
is  used  with  reference  to  the  legacies  to  the 
other  nieces  and  to  his  nephew,  in  the  same 
Item  of  the  wllL  All  the  way  through  this 
item  the  testator  was  bearing  constantly  In 
mind  the  husbands  of  these  various  nieces, 
and  he  desired  that  there  should  be  no  con- 
trol or  interference  on  the  part  of  any  such 
husband  during  the  life  of  the  niece,  and  then, 
in  the  same  general  line  of  thought,  uses  lan- 
guage which  finally  excludes  the  husband 
from  having  any  share  In  the  property  after 
the  decease  of  the  niece.  It  Is  plain,  we 
think,  that  the  testator  Intended,  by  the  use 
of  the  term  "heirs  by  blood,"  to  Indicate  those 
persons  whose  relationship  was  by  some  tie 
of  consanguinity,  and  to  exclude  all  others, 
such  as  husband,  wife,  or  adopted  children. 
He  intended  to  keep  the  property  in  the  fam- 
ily, and  within  the  tie  of  consanguinity,  but 
otherwise  was  content  thai  the  law  should 
determine  who  should  be  the  heir  to  any 
niece.  Within  the  meaning  of  the  will,  Er- 
nest L.  Morse  was  the  "heir  by  blood"  of  his 
mother.    Decree  accordingly. 


(ITS  Haas.  887) 
QUINSIGAMOND  LAKE  STEAMBOAT  CO. 
v.  PHCBNIX  INS.  CO.  OP 
HARTFORD,  CONN. 

SAME  T.  PHENIX  INS.  00.  OP  BROOK- 
LYN. N.  Y. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.     Jan.  C,  1899.) 

ISSDRANCB—  CONUITIONS  —  VaOASCT  —  WaIVXR  — 

Local  Insokanck  Boakd— Evidbncb. 

1.  After  an  hotel  was  Insured,  with  a  con- 
dition prohibiting  vacancy  for  more  than  30 
days  without  insurer's  consent,  he  became  a 
member  of  a  local  board  of  underwriters  au- 
thorized to  fix  minimum  rates  at  which  any 
member  of  the  board  would  be  permitted  to 
insure.  When  the  hotel  became  vacant,  the 
board,  with  Insurer's  acquiescence,  voted  that 
the  hotel  mieht  be  vacant  a  portion  of  the  year 
free  of  charge.  Insured  did  not  request  or 
know  of  the  board's  action,  and  he  never  re- 
(^uested  a  vacancy-  permit.  Held,  thnt  the  ac- 
tion of  the  board  did  not  constitute  a  waiver 
of  the  vacancy  condition. 

2.  On  the  issues  whether  insurer  gave  vacan- 
cy permission,  or  whether  the  vacancy  condi- 
tions of  the  policy  had  been  waived,  and  wheth- 
er insurer  was  estopped  to  rely  on  them,  evi- 
dence that  insurer  was  a  member  of  a  local 
board  of  underwriters,  authorized  to  fix  mini- 
mum rates  of  insurance,  and  that  the  board  de- 
termined that  the  property  in  question  might 
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be  vacant  a  part  of  the  year  free  of  charge, 
's  admissible. 

Exceptions  from  superior  coart,  Worcester 
county;   Francis  A.  Gasklll,  Judge. 

Actions  by  the  Quinsigamond  Lake  Steam- 
boat Company  against  the  Fhenix  Insurance 
Company  of  Brooltlyn,  New  York,  and 
against  the  Phoenix  Insurance  Company  of 
Hartford,  Conn.  Judgments  for  plaintiff,  and 
defendants  bring  exceptions.     Sustained. 

W.  A.  Gile  and  F.  H.  Kelly,  for  plaintiff. 
W.  S.  B.  Hopkins  and  F.  B.  Smith,  for  de- 
fendants. 

BARKER,  J.  The  plaintiff,  by  policies  In 
the  standard  form,  procured  Insurance  fop 
one  year  from  May  18,  1896,  on  its  hotel.  In 
the  description  of  the  property  were  the 
words  "occupied  as  a  hotel  throughout  the 
year."  Each  policy  had  a  condition  under 
which' it  would  become  void,  if  the  property 
insured  become  vacant  by  the  removal  of  the 
owner  or  occupant,  and  so  remain  vacant 
for  mor^  than  30  days,  without  the  assent. 
In  writing  or  In  print,  of  the  Insurer.  The 
firm  of  Holt  &  Irwin  were  tenants  of  the  In- 
sured property.  It  was  put  in  evidence  by 
the  plaintiff,  and  was  uncontradicted,  that 
from  about  the  middle  of  November,  1886, 
the  premises  were  unoccupied.  The  fire  oc- 
curred on  or  about  March  23,  1897.  The 
plaintiff  put  In  evidence  a  vote  of  the  local 
board  of  underwriters  passed  on  November 
17,  1896,  and  a  card  issued  by  the  board  to 
the  insurance  agents  of  the  district  for  which 
the  board  acted,  and  contended  tliat  the  do- 
ings of  the  board  had  reference  to  the  In- 
sured property,  and  that  this  evidence  would 
authorize  the  jury  to  find  for  the  plaintiff, 
notwithstanding  the  breach  of  the  condition 
as  to  nonoccupancy.  Whether  this  conten- 
tion was  right  is  the  principal  question  for 
decision. 

From  the  evidence  the  Jury  could  And  the 
following  facts:  The  local  board  of  under- 
writers was  a  voluntary  association  of  per- 
sons who  were  agents  of  dre  insurance  com- 
panies doing  business  In  Worcester  and 
Shrewsbury.  The  board  was  organized  with 
officers  and  written  by-laws,  and  held  week- 
ly meetings.  Its  expenses  were  bom^  In  the 
first  instance  by  an  insurance  exchange  In 
Boston,  composed  of  special  agents  of  insur- 
ance companies,  among  which  companies 
were  the  defendants,  and  the  exchange  was 
reimbursed  by  the  companies.  A  witness 
who  was  secretary  of  the  local  board  testi- 
fied that  its  powers  and  duties  were  "purely 
to  establish  rate  of  insurance;  determine  the 
cltissification  to  which  rates  shall  be  applied; 
classifying  risks  to  which  rates  should  be  ap- 
plied." The  by-laws  also  show  that  the 
functions  of  the  board  were  to  establish  rates 
of  insurance,  below  which  no  insurance 
should  be  written  on  property  within  the 
territory  of  the  board,  as  well  as  to  prevent 
the  fostering  of  prejudice  and  the  making  of 


misrepresentations  against  the  board  or  Its 
members,  or  the  insurance  companies  repre- 
sented in  the  board.  The  board  kept  In  each 
Insurance  office  In  Worcester  a  card  cabinet, 
to  which  the  secretary  of  the  board  and  the 
agents  who  used  the  insurance  office  had  ac- 
cess. The  cards  in  these  cabinets  stated  the 
classifications  of  risks,  and  the  rates  estab- 
lished by  the  board;  the  cards  In  each  cab- 
inet being  of  the  same  tenor.  They  were 
prepared  by  the  secretary  of  the  board  hi  ac- 
cordance with  Its  action  from  time  to  time 
In  classifying  risks  and  establishing  rates, 
and  were  placed  by  him  in  the  different  cab- 
inets. The  drawers  of  the  cabinets  were  ar- 
ranged according  to  streets,  and  each  card 
represented  a  risk  classified  by  the  board,  and 
the  rate  established  for  It  by  the  board.  Be- 
fore a  risk  Is  Insured,  the  Insurance  agent  is 
expected  to  consult  the  cabinet,  and  to  get 
from  the  card  his  Information  as  to  the  daa- 
Biflcatlon  of  the  risk  and  the  rate  of  hisur- 
ance.  The  secretary  of  the  board  put  the 
cards  In  their  places,  and,  If  a  card  were  in 
substitution  for  an  old  one,  took  out  the 
old  card.  The  secretary,  when  he  put  in  new 
cards,  also  left  in  the  office  proof  sheets 
which  enabled  the  Insurance  agent  to  know 
what  had  been  put  into  the  cabinet  Copies 
of  all  policies  and  of  vacancy  permits  issued 
by  the  different  agents,  and  of  modifications 
or  changes  made  In  policies,  passed  through 
the  hands  of  the  secretary  of  the  local  board. 
All  this  is  done  to  protect  one  insurance  com- 
pany against  another,  so  that,  when  a  rate  is 
established,  it  leaves  simply  a  minimum  rate 
at  which  a  policy  can  be  written,  and  it  is 
not  in  any  way  obligatory  upon  any  company 
to  write  tasurance  at  that  rate.  The  local 
board  had  a  rule  as  to  vacancy  permits,  which 
was  changed  at  the  meeting  of  November  IT, 
1896,  and  which,  both  before  and  after  that 
change,  required,  unless  a  contrary  provision 
was  made  In  the  rating  of  the  risk,  a  charge 
for  vacancy  after  30  days.  The  charge  after 
the  change  was,  for  one  month  after  the  30 
days  expired,  50  cents  for  each  $100  of  the 
yearly  premium;  and  for  6  months,  70  per 
cent,  of  the  yearly  premium.  When  the  poli- 
cies in  suit  were  written,  the  property  insured 
had  not  been  classified  by  the  local  board,  no 
rate  for  insurance  upon  it  had  been  establish- 
ed by  that  board,  and  the  board  had  not  placed 
in  the  cabhiet  any  card  regulating  the  writing 
of  insurance  on  the  property.  The  rate  at 
which  the  policies  were  written  was  $2  upon 
$100  for  one  year,  the  terms  of  the  policy  not 
allowing  the  property  to  be  unoccupied  more 
than  30  days;  and  the  risk  was  classified  by 
the  board,  and  given  this  rating,  on  the  third 
day  after  the  policies  were  written.  Each  of 
the  defendants  had  as  agent  In  Worcester  a 
co-partnership  composed  of  four  persons.  One 
of  these  persons  was  the  vice  president  of  the 
local  board  In  November,  1886.  At  the  meet- 
ing of  November  17, 1886,  this  person  and  one 
other  member  of  his  firm  were  present  The 
firm  had  signed  the  articles  of  association  of 
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the  board,  and  one  of  its  card  cabinets,  wltli 
the  card  reiating  to  this  risk,,  was  then  in  the 
office  of  the  &rm.  At  the  meeting  of  Novem- 
ber 17,  1886,  the  local  board  passed  the  fol- 
lowing vote:  "Voted,  that  permission  be 
granted,  free  of  charge,  for  the  hotel  of  Holt 
and  Irwin,  Lakeside  Inn,  to  be  vmoccupled  a 
portion  of  the  year."  Thereupon  printed 
cards  were  prepared  by  the  secretary  of  the 
board,  of  the  following  tenor:  "Lake  Quin- 
sigamond  and  Vicinity,  West  Side.  Lake 
Quinslgamond  Steamboat  Co.  Frame  hotel 
at  Woodland  Grove,  $2.00;  contente,  $2.00; 
dining  pavilion  and  contents,  $2.00.  Unoc- 
cupied a  portion  of  the  year.  Nov.  17,  1806." 
One  of  these  cards  was  put  by  the  secretary 
into  each  of  the  card  cabinets,  including  the 
cabinet  in  the  office  of  the  firm,  which  was 
agent  of  the  defendants;  and  that  firm  icnew 
of  the  passing  of  the  rate,  the  issuing  of  the 
card,  and  that  It  was  placed  in  the  cabinet  in 
their  office.  There  was  no  evidence  tending 
to  show  at  whose  suggestion  the  vote  was 
passed,  or  that  the  action  of  the  local  board 
was  communicated  to  or  known  by  the  plain- 
tiff or  its  tenants.  From  the  description  of 
the  insured  property  in  the  policies,  the  lease 
from  the  plaintiff  to  Holt  &  Irwin,  and  the 
tenor  of  the  vote  and  card,  the  jury  might 
well  find  that  the  vote  and  card  referred  to 
the  property  Insured.  It  was  not  contended 
that  any  application  for  a  vacancy  permit  was 
ever  made  by  the  plaintiff  or  its  tenants  to 
the  defendants  or  their  agents,  or  that  any 
permit  was  issued,  or  assent  to  nonoccupancy 
given,  unless  the  action  of  the  local  board 
amounted  to  such  assent  The  defendants 
were  instrumental  in  organizing  and  maintain- 
ing the  local  board,  of  which,  presumably 
with  their  knowledge  and  assent,  their  local 
agents  were  members.  Two  co-partners  of  the 
firm  which  constituted  their  local  agent  were 
present  at  the  meeting  of  the  board  which 
passed  the  vote,  and  the  firm  received  the 
card  Issued  in  consequence  of  the  vote.  It 
might  be  found  from  this  that  the  defendants 
were  to  be  charged  with  knowledge  of  the  ac- 
tion of  the  local  board,  and  with  assent  to 
that  action,  whatever  it  might  be  held  to  be, 
when  properly  construed  in  connection  with 
the  circumstances  under  which  it  was  taken. 
In  construing  the  action  of  the  local 
board,  one  matter  to  be  considered  is  that 
the  board  neither  bad,  nor  purported  to  have, 
power  either  to  make  or  alter  contracts  of 
insurance.  So  far  as  appears,  the  board 
could  classify  risks,  and  establish,  and  from 
time  to  time  change,  rates,  and  could  take 
measures  to  prevent  the  cutting  of  rates,  and 
the  injury  of  the  business  by  misrepresenta- 
tions and  other  like  means;  and  there  its 
functions  stopped.  Its  actions  do  not  ap- 
pear to  have  been  Intended  to  be  communi- 
cated, or  to  have  been  in  fact  communicated, 
to  the  persons  who  might  hold  insurance 
upon  property  situated  within  the  district  or 
who  might  wish  to  purchase  such  insur- 
ance.   On  November  17,  1896,  the  plaintiff's 


buildings,  which  had  been  erected  in  1895, 
were  under  insurance  effected  May  18,  1896, 
for  one  year.  The  insured  property  had  not 
been  classified  by  the  board  when  the  poli- 
cies were  written,  and  no  rate  had  then  been 
established  by  It  for  the  risk.  A  rate  had  been 
established  for  it  on  May  21,  1896,  and  was 
that  at  which  the  risk  stood  insured,  or  |2 
of  premium  for  $100  of  Insurance  for  one 
year,  without  permission  for  nonoccupancy 
for  more  than  30  days,  unless  upon  the  pay- 
ment of  a  charge  or  Increased  premium  for 
such  nonoccupancy.  It  was  within  the  le- 
gitimate power  of  the  board  to  lower  the 
rate  established  by  it  for  the  property,  by 
allowing  permission  for  nonoccupancy  to  be 
granted  free  of  charge,  and  to  communlcat; 
this  change  of  rate  to  all  the  insurance  offi- 
ces connected  with  the  board,  for  the  gov- 
ernment of  all  persons  in  those  offices  who 
should  have  occasion  to  deal  with  the  risk. 
This  was  plainly  the  whole  puriwse  of  the 
action  of  the  board  in  passing  the  vote  and 
In  issuing  the  card.  Even  If  we  should  as- 
sume that  the  reason  of  this  action  by  the 
board  was  the  probability  that  the  property 
would  be  unoccupied  during  the  winter,  and 
that  the  plaintiff  would  apply  to  the  defend- 
ants for  their  assent  to  such  nonoccupancy 
free  of  charge,  those  circumstances,  taken 
in  connection  with  the  others  which  must  al- 
so be  considered,  could  not  make  the  action 
of  the  board  mean  more  than  a  change  in  its 
rate,  under  which  the  defendants  could.  If 
they  should  see  fit,  grant  the  plaintiff  per- 
mits for  nonoccupancy  without  requiring  it 
to  pay  an  additional  premium  or  charge  for 
the  permits.  In  other  words,  the  only  per- 
mission granted  by  the  vote  was  permis- 
sion to  the  defendants  and  all  other  insurers 
to  grant  vacancy  permits  free  of  charge,  if 
they  chose.  We  are,  therefore,  of  opinion  that 
the  action  of  the  Iward,  although  known  to 
and  acquiesced  in  by  the  defendants,  was  not 
In  itself  a  permission  to  the  plaintiff  for  non- 
occupancy, or  a  waiver  by  the  defendants 
of  the  conditions  of  the  policies  relating  to 
that  subject  Nor,  upon  the  evidence  as  it 
stood,  could  the  action  of  the  board  estop  the 
defendants  from  relying  upon  the  conceded 
breach  of  the  condition  as  to  occupancy  as 
a  defense  to  the  policies.  In  the  complete 
absence  of  evidence  that  the  action  of  the 
boaM  was  taken  at  the  request  or  suggestion 
of  the  plaintiff  or  its  tenants,  or  was  com- 
municated to  or  known  by  them,  or  that  they 
suffered  the  property  to  become  or  to  remain 
unoccupied,  relying  upon  the  vote  or  other 
action  of  the  board,  or  that  they  for  that 
reason  omitted  to  apply  for  the  assent  to 
nonoccupancy  for  more  than  30  days  re- 
quired by  the  policies.  It  could  not  be  found 
that  the  plaintiff's  position  had  been  chan- 
ged to  its  detriment  by  any  reliance  upon 
the  action  of  the  board  as  a  permission  for 
nonoccupancy.  An  essential  element  of  es- 
toppel was  lacking. 
There  was  no  error  In  the  admission  of 
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evidence.  The  existence  and  organization 
and  action  of  the  board,  and  its  relations  to 
the  defendants,  were  relevant  to  the  issues 
upon  trial,  whether  permission  for  nonoccu- 
pancy  had  been  given,  whether  the  condi- 
tions upon  that  subject  had  been  waived,  and 
whether  the  defendants  were  estopped  from 
relying  upon  the  breach  of  the  conditions. 
The  lease  from  the  plaintiff  to  Holt  &  Irwin 
was  a  proper  circumstance  to  be  given  in  evi- 
dence, to  be  used  In  construing  the  action  of 
the  board  upon  which  the  decision  of  the 
main  Issues  turned.  The  instructions  to  the 
jury  requested  by  the  defendants  should 
have  been  given,  and  the  exception  to  the 
refusal  to  give  them,  and  to  so  much  of  the 
charge  as  was  Inconsistent  with  them,  must 
be  sustained.    Exceptions  sustained. 


(172  Mass.  334) 

FRA.TT  V.  MAOKBY  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
V      Plymouth.    Jan.  6, 1869.) 

IfOBTOAOES  —  FaILOBB  TO  RECORD  —  ASSIONMBNT 
BT   MOKTOAOOR — EFFECT. 

Under  St.  1888,  c.  803,  invalidating  a  real- 
estate  mortgage  recorded  after  four  months  from 
its  date,  as  ai^inst  the  mortgagor's  assignee  ap- 
pointed wlthm  one  year  from  the  recording, 
such  a  mortgage  is  invalid,  as  against  such  as- 
signee, althongh  it  was  foreclosed  before  insol- 
vency proceedmgs  were  commenced. 

'  Report  from  superior  court,  Plymouth  coun- 
ty. 

Bill  by  Walter  Pratt,  assignee  of  the  es- 
tate of  Oeorge  M.  Buck,  insolvent  debtor, 
against  WiUiam  H.  Mackey  and  others.  Case 
reported.  Ordered  sent  to  a  master  in  the 
superior  court  to  state  an  account 

Chamberlain  &  Fletcher,  for  plaintUC  Sweet 
&  Folsom  and  Hosea  Kingman,  for  defend- 
ants. 

BARKER,  J.  The  plalntlCT  seeks  to  redeem 
land  from  a  mortgage  given  by  William  Mack- 
ey, then  its  owner,  on  December  1,  1864,  to 
the  Plymouth  Savings  Bank,  assigned  by  the 
bank  on  January  14,  1897,  to  John  F.  Mackey, 
and  foreclosed  by  him  on  March  11,  1897,  by 
sale  to  William  H.  Mackey.  The  plaintiff  was 
appointed  assignee  in  insolvency  of  the  es- 
tate of  one  Buck  on  April  6,  1897,  upon  pro- 
ceedings instituted  on  March  4,  1897;  and  so, 
if  the  savings  bank  mortgage  was  upon  his 
debtor's  (Buck's)  estate  when  it  was  foreclos- 
ed on  March  11,  1867,  pending  the  proceed- 
ings in  insolvency,  and  before  his  own  ap- 
pointment, he  had  a  right  to  redeem  that  es- 
tate, notwithstanding  the  foreclosure, — it  be- 
ing found  that  his  bill  is  seasonably  brought, 
under  Pub.  St.  c.  167,  {  46.  The  debtor,  Buck, 
took  title  to  the  land  on  April  16,  1895,  sub- 
ject to  the  savings  bank  mortgage,  and  made 
a  second  mortgage  on  May  16,  1896,  by  deed 
of  that  date,  to  William  Mackey,  which  mort- 
gage was  not  recorded  until  December  11, 


1896,  and  so  was  within  the  language  of  St. 
1888,  c.  393,  which  provides  that  "a  mort- 
gage of  real  estate  recorded  more  than  four 
months  after  its  date  shall  not  be  valid  as 
against  an  assignee  in  Insolvency  of  the  es- 
tate of  the  mortgagor  appointed  In  proceed- 
ings In  insolvency  begun  at  any  time  after 
the  date  of  the  mortgage  and  before  one  year 
from  the  recording  thereof."  This  second 
mortgage  was  foreclosed  on  February  11, 1897, 
by  sale  to  the  same  William  H.  Mackey,  who 
afterwards,  and  as  before  stated,  became  the 
purchaser  under  the  foreclosure  of  the  savings 
bank  mortgage  on  March  11,  1867.  The  de- 
fendants contend  that  the  foreclosure  of  the 
second  mortgage  on  February  11,  1887,  before 
the  institution  of  proceedings  in  insolvency 
against  Buck,  deprived  Buck  of  all  estate  in 
the  mortgaged  laud,  and  that,  therefore,  no 
right  to  redeem  the  land  from  the  foreclosure 
of  March  11,  1867,  made  during  the  Insolvency 
proceedings,  is  in  the  plaintiff,  under  Pub.  St 
c.  157,  i  46.  To  so  hold  would  provide  a  sim- 
ple and  easy  method  of  avoiding  the  provi- 
sions of  St.  1888,  c.  383.  We  think,  on  the 
contrary,  that  every  mortgage  which  comes 
within  the  terms  of  that  statute,  and  is  avoid- 
ed by  an  assignee  in  insolvency  of  the  estate 
of  the  mortgagor,  must  be  held  to  have  been 
void  from  its  inception,  and  to  have  been  tn- 
capable  of  being  the  foundation  of  any  rights 
in  any  mortgagee  or  vendee  at  a  foreclosure 
sale.  In  no  other  way  can  the  provision  of  the 
statute  that  the  mortgage  shall  not  be  valid 
as  against  such  an  assignee  be  made  ef- 
fectual. The  mortgagee  and  his  vendee  at  the 
foreclosure  sale  are  charged  with  knowledge 
of  the  statute,  and  of  the  record  which  brings 
the  mortgage  within  the  terms  of  the  statute, 
and  can  complain  of  nothing,  if  they  deal 
with  a  title  liable  to  be  defeated  by  the  op- 
eration of  the  statute.  As  against  this  plain- 
tiff, the  mortgage  was  never  valid  or  opera- 
tive; and,  as  against  him, .  the  defendants 
cannot  say  that  Buck's  right  to  redeem  the 
savings  bank  mortgage  was  extinguished  by 
the  foreclosure  of  February  11,  1887.  See 
Harriman  ▼.  Light  C!o.,  163  Mass.  85,  39  N. 
E.  1004.  The  clear  distinction  between  this 
case  and  Smythe  v.  Sprague,  149  Mass.  310, 
21  N.  E.  383,  cited  for  the  defendants.  Is  that 
here  the  unrecorded  mortgage,  which,  if  it 
were  operative  as  against  the  plaintiff,  would 
have  extinguished  his  debtor's  title,  is  made 
invalid  as  against  the  plaintiff,  while  the  un- 
recorded deed  In  Smythe  v.  Sprague  was  val- 
id. So,  in  Briggs  v.  Parkman,  2  Mete.  258, 
the  unrecorded  mortgage  was  a  valid  one  as 
against  the  assignee,  instead  of  being  made 
invalid  by  a  statute.  Mansfield  v.  Cordon 
(Mass.)  10  N.  E.  773,  which  holds  that  an 
assigrnee  in  insolvency  cannot  rescind  a  mort- 
gage made  by  his  debtor  while  a  minor,  has 
no  application  to  the  present  case.  Upon  the 
report  the  plaintiff  is  entitled  to  redeem,  and 
the  case  should  be  sent  to  a  master  In  the 
superior  court  to  state  the  account  So  or- 
dered. 
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on  Mass.  415) 

HARDINa  T.  LTNN  &  B.  B.  CO, 

(Supreme  Judidal  Court  of  Massachusetts. 
Suffolk.     Jan.  7,  1889.) 

iNJiniT  TO  BmPLOTB— NOTtOH. 

A  notice  directed  to  a  street-railwaj  com- 
pany, whose  lines  the  defendant  street-ruilway 
company  had  leased,  and  whose  president  was 
the  same,  stating  that  plaintiff,  an  employe, 
was  injured  by  being  thrown  from  a  car  of  the 
lessor  company,  and  returned  served  on  its 
president,  is  not  a  notice  to  defendant,  within 
the  employers'  liability  act;  and  therefore  St. 
1£04,  c.  388,  relating  to  omissions  in  the  no- 
tice to  correctly  state  the  time,  place,  or  cause 
of  the  injury,  is  inapplicable. 

Bzceptiona  from  superior  court,  Suffolk 
county;  John  H.  Hardy,  Judge. 

Action  by  Charles  M.  Harding  against  the 
Iiynn  &  Boston  Railroad  Company.  There 
was  a  verdict  for  defendant,  and  plaintiff  al- 
leged exceptions.    Exceptions  overruled. 

MarcelluB  Coggan  and  B.  S.  Page,  for  plain- 
tiff,   lincoln  &  Badger,  for  defendant 

MORTON,  J.  The  notice  -was  directed  to 
-The  East  Middlesex  Street-Railway  Co.," 
and  states  that  the  plaintiff  was  Injured  by 
being  thrown  from  the  top  of  one  of  the  cars 
of  that  company.  The  sheriff's  return  of 
service  of  the  notice  Is  that  he  served  It  upon 
the  East  Middlesex  Street-Railway  Company 
by  delivering  a  copy  to  A.  F.  Bree^,  Its  presi- 
dent. It  appears  that  Breed  was  also  presi- 
dent of  the  defendant  corporation,  and  tliat 
the  E^st  Middlesex  Street-Railway  Company 
had  recently  been  leased  to  the  Lynn  &' Bos- 
ton Railroad  Company.  The  court  excluded 
the  notice  on  the  ground  that  It  was  not  a 
notice  to  the  defendant  This  was  correct 
Tlie  case  is  not  one  in  which  there  was  an 
omission  to  state  the  time,  place,  and  cause  of 
the  injury  correctly,  but  In  which  there  was 
no  notice  whatever  to  the  defendant  St 
1804,  c.  889,  therefore,  does  not  apply.  Ex- 
ceptions overruled. 


(172  Ha«a.  183) 

INHABITANTS  OF  DUXBURT  t.  COUNTY 
COM'BS   OF  PLYMOUTH   COUNTY. 

(Supreme  Judidal  Court  of  Massachusetts. 
Plymouth.    Jan.  6,  1899.) 

Taxatiox — Pbksonal  Fbopsrtt — Whbrs  AwnsnB- 

ABLB— "Pl.ACB  or  BOStKBSS.* 

1.  Partners  who  reside  In  H.,  bat  saw  logs 
at  "a  permanent  sawmill,  dam,  and  mill  priv- 
ilege" in  D.,  have  a  place  of  business  in  the 
latter  town,  within  Pub.  St.  c.  11,  i  24.  provid- 
ing that  if  partners  have  places  of  business  in 
two  or  more  towns,  they  shall  be  taxed  in  each 
of  such  plnces  for  the  proportion  of  property 
employed  therein. 

2.  Boards  manufactrred  at  a  permanent  saw- 
mill, and  from  there  transported  to  a  different 
town  to  be  munufactured  into  boxes,  are  not 
thereby  devested  of  their  character  of  personal 

f>roperty  employed  at  the  former  place,  which 
s  by  Pub.  St  c.  11,  |  24,  made  taxable  to  a 
firm  having  several  plares  of  buslaeiw  at  that 
place  where  it  is  employed. 


Case  reserved  from  supreme  Judicial  court, 
Plymouth  county;   James  M.  Barker,  Judge. 

Petition  for  certiorari  by  the  Inhabitant! 
of  Dnxbury  against  the  county  commission- 
ers of  Plymouth  county,  who  abated  a  tax 
assessed  to  the  firm  of  Lot  Phillips  &  Co.  on 
wood,  boards,  and  slabs.  The  firm  members 
resided  in  Hanover,  Mass.,  but  had  a  mill  in 
Duxbury,  where  boards  were  made,  which 
were  shipped  to  the  factory  of  the  firm  In 
Hanover  and  made  Into  boxes.  Case  reserv- 
ed.    Writ  to  issue. 

Arthur  Lord,  for  plaintiff.  Bosea  Kinc> 
man,  for  defendant 

FIELD,  0.  J.  We  are  of  opinion  that  th* 
partnership  of  Lot  Phillips  &  Co.  had  a  plao* 
of  business  in  Duxbury,  and  that  the  person- 
al property  employed  in  that  business  was 
rightly  taxed  to  the  partnership  in  Duxbury, 
under  Pub.  St  c.  11,  |  24.  If  the  partners 
had  been  accustomed  to  sell  at  the  mill  in 
Duxbury  the  boards  and  slabs  which  they 
sawed  from  logs  In  the  "permanent  sawmill, 
dam,  and  mill  privilege"  which  they  owned 
there,  we  should  have  no  doubt  that  they 
were  engaged  in  business  there,  within  the 
meaning  of  the  section.  The  fact  that  th« 
boards  sawed  were  box  boards,  and  were 
mainly  used  by  the  partners  in  the  manu- 
facture of  boxes  at  their  box  factory  In 
Hanover,  does  not  we  think,  change  the 
principle.  The  section  provides  that  "if 
partners  have  places  of  business  In  two  or 
more  towns,  they  shall  be  taxed  In  each  of 
such  places  for  the  proportion  of  property 
employed  therein."  See  Backer  v.  Water- 
town,  137  Mass.  227.  It  Is  unnecessary  to 
consider  whether  the  property  was  taxable 
in  Duxbury,  under  Pub.  St  c  U,  i  20,  d. 
1.    Writ  of  certiorari  to  issue. 


(in  Mass.  tSO 
STBBBINS  et  al.  T.  SCOTT. 
(Supreme  Judicial  Court  of  Massachusetts^ 
Nantucket    Jan.  7,  1899.) 

EXBCUTOBS  AKD  ADMINISTKATORS — CLAIM  AOAIHSt 
ESTATB  —  LnllTATION  OV   ACTION  —  WaIVBK  — 

Corporations  —  Dissoldtioh  —  Aotios  aoaihs* 
Stookholdbrs — Accrual  op  Rioht  op  Aotiox. 

1.  A  claim  against  an  estate,  which  is  as- 
signed after  it  is  barred  by  limitations,  is  also 
barred  as  to  the  assignee. 

2.  A  bank  suspends  business,  within  the 
meaning  of  Gen.  St  Kan.  18S9,  pars.  1200, 
1204,  providing  for  an  action  against  the  stock- 
holders of  a  corporation  where  it  shall  have 
suspended  business  for  more  than  one  year, 
where  it  suspends  payment  although  a  receiver 
U  appointed,  who  afterwards  pays  dividends  to 
creditors. 

3.  Under  Gen.  St  Kan.  1889,  par.  1204,  pro- 
viding that  If  any  corporation  be  dissolved 
leaving  debts  unpaid,  suits  may  be  brought 
against  any  stockholders  without  joining  the 
company,  and  paragraph  1200,  which  provides 
that  for  the  purpose  of  such  suit  a  corporation 
shall  be  deemed  to  be  dissolved  when  it  shall 
have  suspended  business  for  more  than  a  year, 
a  cause  of  action  accrues  against  the  estate  of 
a  deceased  stockholder  of  a  bank  one  year  af& 


Digitized  by 


Google 


536 


52  NORTHEASTERN   REPORTER. 


(Mass. 


er  suspension  of  payment,  within  the  meaning 
of  Pub.  St.  c.  136,  §§  9.  13.  limiting  action 
against  executors  and  administrators  to  two 
years  after  their  appointment  or  to  two  years 
after  the  cause  of  action  accrues,  although 
Gen.  St.  Kan.  1889.  par.  1192,  provides  as  an 
alternative  remedy  that  a  creditor  may  first  pro- 
ceed against  the  corporation,  and,  upon  return 
of  execution  unsatisfied,  may  then  proceed 
against'  the  stockholders. 

4.  An  execntor  or  administrator  has  no  pow- 
er to  waive  a  special  statute  of  limitation 
against  the  estate. 

Exceptions  from  superior  court,  Nantucket 
county. 

Action  by  Lewis  A.  Stebblns  and  others 
against  Thomas  A.  Scott,  as  executor  of  the 
will  of  Frederick  C.  Sanford,  deceased.  From 
a  decree  of  the  probate  court  ordering  defend- 
ant to  retain  funds  \o  satisfy  plaintiffs'  claim 
defendant  excepts.    Reversed. 

Elliot  D.  Stetson,  for  plaintiffs.  H.  B. 
Worth,  for  defendant. 

FIELD,  0.  J.  Under  the  agreed  statement 
of  facts  on  which  this  case  was  determined  In 
the  superior  court,  the  only  question  submit- 
ted Is  "whether  or  not  the  special  statute  of 
limitations  of  actions  against  executors  and 
administrators  Is  a  bar  to  the  plaintiffs' 
claim,"  etc.  The  plaintiffs  sue  here  upon  a 
judgment  against  the  United  States  Savings 
Bank,  a  corporation  established  under  the 
laws  of  the  state  of  Kansas,  recovered  in  the 
district  court  of  Shawnee  county,  in  Kansas, 
on  October  26,  1895,  on  which  execution  is- 
sued, and  was  returned  "wholly  unsatisfied," 
in  November,  1895.  The  writ  In  that  action 
was  dated  August  23,  1895.  The  plaintiffs  are 
the  assignees  of  certain  certificates  of  deposit 
Issued  by  the  bank  to  eight  different  persons, 
who,  at  different  times,  from  December  20, 
1»90,  to  July  6,  1891,  deposited  with  the  bank 
th<«  sums  of  money  represented  by  the  certifi- 
cates. Each  depositor  bad  a  separate  cause  of 
action  against  the  bank,  represented  by  his 
cerUflcate.  The  bank  carried  on  Its  business 
In  T'opeka,  Kan.,  and,  as  appears  In  the  agreed 
statement,  it  suspended  payment  of  its  debts 
and  deposits  in  March,  1891;  and  afterwards 
resumed  payment.  In  July,  1891;  and  "on  Sep- 
tember 17,  1891,  It  again  suspended  payment; 
and  on  September  19,  1891,  a  receiver  of  said 
coi"poration  was  duly  appointed  by  the  court 
of  Kansas;  and  thereafter  the  assets  of  said 
bank  were  duly  turned  Into  cash,  and  distrib- 
uted by  said  receiver  among  the  bank's  credit- 
ors." "The  assets  of  said  bank  were  Insuffi- 
cient to  pay  In  full  the  claims  of  the  deposit- 
ors, the  last  dividend  being  paid  June  4, 1894." 
"Said  receiver  applied  all  the  assets  of  said 
bank  to  the  payment  of  Its  liabilities,  and  was 
finally  discharged  on  September  4,  1894." 
Frederick  C.  Sanford,  of  Nantucket,  of  whose 
will  the  defendant  Is  executor,  died  on  Au- 
gust 13,  1890,  leaving  a  will,  which  was  dulr 
proved  and  allowed  In  the  probate  court  o' 
the  county  of  Nantucket,  and  of  which  the 
defendant  was  appointed  executor  on  Novem- 
ber 10,  1891,  and  on  that  date  he  gave  bond 


according  to  law,  and  afterwards  he  duly 
published  notice  of  his  appointment,  and  re- 
turned affidavit  thereof  to  said  probate  court. 
The  two  years  of  limitation  provided  in  Pub. 
St.  c.  136,  §  9,  therefore,  expired  on  November 
10,  1893.  The  writ  In  the  present  action  is 
dated  October  17,  1896.  Sanford,  at  the  time 
of  his  death,  owned  20  shares  of  the  capital 
stock  of  the  bank,  of  the  par  value  of  $2,000. 
It  is  to  be  noticed  that  the  Indebtedness  of 
the  bank  on  which  the  judgment  was  render- 
ed In  the  court  of  Kansas  arose  after  the 
death  of  Sanford,  but  It  has  been  assumed  by 
the  counsel  of  both  parties  that  the  liability 
of  his  estate  Is  the  same  as  If  the  Indebtedness 
of  the  bank  had  arisen  In  his  lifetime.  We 
express  no  opinion  about  this,  but  we  pro- 
ceed to  deal  with  the  single  question  whlcli, 
under  the  agreed  statement  of  facts,  has  been 
submitted  to  us. 

The  plaintiffs,  on  November  19,  1892,  as  at- 
torneys for  an  association  of  creditors  of  the 
bank,  wrote  a  letter  to  the  defendant  as  ex- 
ecutor of  the  will  of  Sanford,  calling  his  atten- 
tion to  the  liability  of  the  estate  of  Sanford  to 
the  creditors  of  the  bank,  and  requested  that 
he,  as  such  executor,  should  pay  "50  per 
cent"  of  the  amount  of  the  stock  held  by  the 
estate  towards  a  fund  for  the  payment  of  the 
creditors,  but  nothing  was  paid  by  the  de- 
fendant on  this  request  With  knowledge  of 
the  death  of  Sanford  and  the  appointment  of 
the  defendant  as  executor,  "after  the  two- 
years  period  of  limitation  had  expired,  the 
plaintiffs  took  assignments  of  the  certificates" 
of  deposits  on  which  they  brought  the  suit 
and  obtained  the  judgment  in  the  court  io 
Kansas.  "On  September  20,  1896,  the  es- 
tate of  said  Frederick  C.  Sanford  not  being 
finally  settled,  and  said  20  shares  of  the  capi- 
tal stock  of  said  United  States  Savings  Bank 
being  still  In  the  name  of  said  Sanford  on  the 
books  of  said  corporation,  a  decree  was  made 
by  the  probate  court  of  [the  county  of]  Nan- 
tucket ordering,  under  the  provisions  of  Pub. 
St  c.  136,  §  13,  the  defendant  as  executor  of 
said  Sanford,  to  retain  funds  to  satisfy"  the 
judgment  against  the  bank,  and  "such  funds 
are  now  being  held  m  obedience  to  said  de- 
cree." 

We  assume,  without  considering  it  that  un- 
der the  laws  of  Kansas  an  assignee  of  the 
several  choses  in  action  against  the  bank 
could  sue  the  bank  in  the  courts  of  Kansas 
In  his  own  name,  and  could  join  In  one  ac- 
tion claims  assigned  by  different  persons.  If. 
however,  the  claims  of  the  assignors  against 
the  estate  of  Sanford  were  barred  in  this 
commonwealth  when  they  were  assigned  to 
the  plaintiffs,  the  plaintiffs'  claim,  as  assign- 
ees, we  think  is  also  barred.  The  plaintiffs, 
as  assignees,  have  no  greater  rights  against 
the  estate  of  Sanford  than  their  assignors 
would  have  had  If  no  assignment  had  been 
made.  The  contention  of  the  defendant  is 
that  by  paragraphs  1200  and  1204  of  the 
General  Statutes  of  Kansas  of  1889,  which 
are  cited  In  the  margin,  the  causes  of  actioL 
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of  the  assignors  against  the  estate  of  San- 
ford  accrued  within  two  years  after  the 
giving  of  the  administration,  bond.  Pub.  St 
c.  X36,  H  1.  9-  If  their  causes  of  action  ac- 
crued within  said  two  years,  then  the  pro- 
bate court  could  not  lawfully  ordte  the  de- 
fendant to  retain  assets,  under  Pub.  St  c. 
136,  {  13.  Whether  the  causes  of  action  so 
accrued  depends  upon  the  construction  to  be 
given  to  said  paragraphs  1200  and  1201  and 
to  the  agreed  statement  of  facts.  We  are  of 
opinion  that  the  meaning  of  the  agreed  state- 
ment of  facts  is  that  the  bank  finally  sus- 
pended business  on  September  17,  1891,  and 
that  it  never  resumed  business.  The  agreed 
facts  say  that  it  suspended  payment  of  Its 
debts  and  deposits;  that  a  receiver  of  the 
bank  was  duly  appointed  by  the  court  of 
Kansas;  that  the  assets  of  the  bank  were 
duly  turned  into  cash,  and  distributed  by 
said  receiver  among  the  bank's  creditors;  that 
the  assets  were  Insufficient  to  pay  in  full  the 
claims  of  the  depositors;  that  all  its  assets 
were  applied  to  the  payment  of  its  liabilities, 
the  last  dividend  being  paid  on  June  4,  1884; 
and  that  the  receiver  was  discharged  on 
September  4,  1894.  We  are  of  opinion  that 
it  appears  that  the  bank  "su^ended  busi- 
ness for  more  than  a  year"  from  Septeml>er 
17,  1891.  We  also  are  of  opinion  that  para- 
graphs 1200  and  1204  of  the  Statutes  of  Kan- 
sas are  applicable  to  such  a  case,  and  that, 
after  the  expiration  of  said  year,  the  cred- 
itors of  the  bank  each  had  a  cause  of  action 
against  the  stockholders  to  enforce  their  in- 
dividual liability  under  the  statutes  of  Kan- 
sas. Abbey  v.  Dry-Goods  Co.,  44  Kan.  415, 
24  Pac.  426.  The  causes  of  action  of  the 
holders  of  the  certificates  of  deposit  against 
the  estate  of  Sanford,  therefore,  accrued  on 
September.  18,  1892,  and  they  could  have 
brought  an  action  against  the  defendant  as 
executor  at  any  time  from  November  10, 1892, 
to  November  10,  1893. 

It  Is  argued  on  behalf  of  the  plaintiffs  that 
the  remedy  under  said  paragraphs  1200  and 
1204  was  not  Intended  to  be  exclusive,  but 
that  creditors  of  the  bank  also  had  a  remedy 
under  paragraph  1192  of  the  General  Statutes 
of  Kansas  of  1889,  also  cited  in  the  margin;i 
that  the  plaintiffs  had  a  right  to  proceed 

»  Gen.  St.  Kan.  1880,  par.  1192:  If  any  exe- 
cution shall  have  been  issued  against  the  prop- 
erty or  effects  of  a  corporation,  except  a  railway 
or  a  reliffious  or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to  levy 
such  execution,  then  execution  may  be  issued 
against  any  of  the  sfockholders,  to  an  extent 
equal  in  amount  to  the  amount  of  stock  by  him 
or  her  owned,  together  with  any  amount  unpaid 
thereon;  but  no  execution  shall  issue  against 
any  stockholder,  except  upon  an  order  of  the 
court  in  which  the  action,  suit  or  other  proceed- 
ing shall  have  been  brought  or  instituted,  made 
upon  motion  in  open  court,  after  reasonable  no- 
tice in  writing  to  the  person  or  persons  sought 
to  be  charged;  and,  upon  such  motion,  such 
court  may  order  execution  to  issue  accordingly; 
or  the  plaintiff  in  the  execution  may  proceed  by 
action  to  charge  the  stockholders  with  the 
amount  of  his  judgment 


against  the  corporation  In  Kansas,  under  said 
paragraph  1192,  and  then  bring  suit  here  on 
the  judgment  there  obtained;  that  the  cause 
of  action  declared  on  In  the  suit  here  did 
not  accrue  until  the  judgment  had  been  ob- 
tained In  the  courts  of  Kansas,  and  the  ex- 
ecution Issued  thereon  had  been  returned  un- 
satisfied; and  that  the  present  action  was 
brought  within  one  year  thereafter,  as  re- 
quired by  Pub.  St  c  136,  {  14.  See  Bank  v. 
Ellis  (Mass.)  51  N.  E.  207.  The  argument  is 
that  It  does  not  appear  that  the  corporation 
actually  was  dissolved  by  the  decree  of  the 
court  in  Kansas;  that  there  is  a  good  reason 
why  the  creditors  should  postpone  their  ac- 
tion against  the  stockholders  until  they  had 
received  their  dividends  from  the  assets  of 
the  corporation  in  the  hands  of  the  receiver; 
that  the  creditors  could  bring  suit  In  Kan- 
sas against  the  corporation  at  any  time  with- 
in the  statute  of  limitations  of  that  state,  and. 
If  thereafter  they  obtained  a  judgment  there 
which  was  unsatisfied,  they  could  bring  suit 
on  the  judgment  against  the  stockholders,  iB 
on  a  cause  of  action  that  first  accrued  aftLr 
such  judgment 

The  extent  of  the  liability  of  the  stockhold- 
ers is  substantially  the  same,  under  either  ot 
these  provisions  of  the  statutes  of  Kansas, 
because  a  stockholder  who  pays  in  full  the 
debt  of  a  creditor  of  the  corporation  un- 
doubtedly would  be  entitled  to  receive  the 
dividends  from  the  assets  of  the  corpora- 
tion applicable  to  that  debt.  Paragraph  1192 
of  the  Statutes  of  Kansas  apparently  gives  a 
remedy  to  the  creditors  to  enforce  the  lia- 
bility of  the  stockholders  in  cases  where  the 
corporation  has  not  been  dissolved,  while 
paragraphs  1200  and  1204  g;lve  a  remedy 
where  the  corporation  has  been  actually  dis- 
solved, either  by  a  decree  of  a  court  of  com- 
petent jurisdiction  or  by  the  expiration  of  the 
time  limited  In  the  charter.  Whether  there 
is  any  provision  In  the  Statutes  of  Kansas  for 
maintaining  a  suit  against  a  corporation 
after  It  has  been  dissolved  does  not  appear 
In  the  papers  before  us.  Paragraphs  1200 
and  1204,  however,  make  also  provision  for 
the  creditors  of  a  corporation  to  enable  them 
to  enforce  the  liability  of  the  stockholders, 
where  it  is  shown  that  the  "corporation  has 
suspended  business  for  more  than  a  year," 
although  the  corporation  has  not  been  actual- 
ly dissolved.  But  for  this  provision,  the  dif- 
ferent remedies  would,  so  far  as  appears,  be 
held  applicable  to  different  states  of  fact 
and  to  be  exclusive  of  each  other.  In  the 
last-mentioned  case,  however,  we  assume  that 
each  creditor  has  two 'remedies  to  enforce 
the  statutory  liability  of  the  stockholders; 
but  they  are,  we  think,  two  remedies  for  the 
same  cause  of  action. 

The  causes  of  action  against  the  estate  of 
Sanford  to  which  the  plaintiffs  have  suc- 
ceeded by  assignment  were,  in  their  original 
form,  barred  by  the  special  statute  of  limita- 
tions before  they  were  assigned  to  the  plain- 
tiffs.    We  think  that  the  plaintlfCs  cannot 
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tac&pe  this  bar  by  bringing  a  suit  against 
the  corporation  In  the  courts  of  Kansas,  and 
then  bring  an  action  here  on  the  Jndgment 
there  obtained.  See  Stllphen  ▼.  Ware,  45 
CaL  110.  The  special  statute  of  limitation  of 
action  against  the  representatlTes  of  the  es- 
tates of  deceased  persons  was  enacted  for 
the  purpose  of  Insuring  the  speedy  settlement 
of  the  estates.  AH  causes  of  action  which 
have  accrued  within  the  time  limited  mnst 
be  prosecuted  within  that  time  or  they  are 
barred.  An  executor  or  administrator  haa 
no  power  to  waive  the  special  statute  of  lim- 
itations. Lamson  t.  Scbutt,  4  Allen,  359; 
Wells  T.  Child,  12  AUen,  833;  Robinsmi  t. 
Hodge,  117  Mass.  222;  Forbes  t.  Harrington, 
171  MasB.  386,  SO  N.  E.  641.  The  original 
causes  of  action  could  have  been  prosecuted 
against  the  estate  of  Sanford  within  two 
years  from  the  time  of  giring  the  adminis- 
tration bond.  We  think,  therefore,  that  the 
plaintlfTs  show  no  cause  of  action,  within 
Pub.  St  c.  136k  I  13  et  leq.  The  judgment 
of  the  superior  court  for  the  plaintiffs  must 
be  reversed,  and  there  must  be  jndgment  for 
the  defendant    So  ordered. 


(m  Mass.  420) 

HONSUOLS  ▼.  RUFFIM  «t  aL 

(Sapreme  Judidal  Conrt  of  Massachasettik 
Suffolk.     Jan.  7,  1889.) 

CionPOBATIOHS— Pbovotbrs—  Falsb  Riprcsbitta- 

nOMt — BVIDBNCB— IMSTRVCTIONS— EXCBPTIOMS. 

1.  In  an  action  for  falsely  representing  that 
a  certain  amount  of  capital  had  been  paid  into 
a  corporation,  an  exception  to  the  exclusion  of 
defendanf B  explanation  as  to  what  be  meant 
by  a  letter  in  evidence,  in  which  he  stated  that 
the  corporation  had  no  stockholders,  will  not  be 
sustained,  the  exception  not  showing  what  the 
explanation  was  to  be. 

2.  In  an  action  for  fraud  in  the  sale  of 
stock,  the  court  charged  that  the  rule  of  dam- 
ages was  the  difference  between  the  par  value 
of  the  stock  and  its  value  when  plaintiff  dis- 
covered the  fraud.  Beld.  that  error  in  not 
charging  the  measure  to  be  the  difference  be- 
tween the  par  valne  and  the  actual  valne  at  the 
time  of  purchase  was  harmless,  the  jnry  finding 
that  it  had  no  value  at  any  time  after  the  pur- 
chase. 

3.  A  request  that  if  plaintiff,  by  reasonable 
dllieence,  could  have  ascertained  the  falsity  of 
declarations  in  a  sale  of  stock,  and  did  not 
do  80,  he  could  not  recover,  was  sufBciently 
covered  by  a  charge  that,  if  plaintiff  ought  to 
have  discovered  the  truth  before  he  put  in  his 
muiiev.  the  jur7  should  find  for  defendant. 

4.  In  an  action  against  promoters  for  fraud 
In  the  sale  of  stock,  defendants  testified  that 
they  put  certain  of  their  own  money  into  the 
company's  safe,  and  had  spent  it  for  rent,  tools, 
and  expenses  in  behalf  of  the  company,  and 
asked  a  charge  that,  if  this  was  used  with  the 
intention  that  it  should  be  applied  to  the  pay- 
ment of  stock,  then  it  was  not  a  liability  of  the 
company.  Hdd  properly  refused,  the  question 
whether  anything  was  done  whidi  was  intend- 
ed as  a  piLjment  or  amounting  to  a  bona  fide  re- 
nunciation of  control  over  the  money,  except 
through  the  company,  being  omitted  from  the 
request 

Exceptions  from  superior  court,  Suffolk 
coonty;  John  H.  Hardy,  Judge. 


Action  by  William  R.  Honsncle  against  Stan- 
ley Rnffln  and  others.  There  was  a  verdict 
for  plaintiff,  and  defendants  except  Excep- 
tions overruled. 

Carver  ft  Blodgett,  for  plaintiff.  Frank  K. 
liinacott,  tor  defendants. 

HOLMES,  J.  This  U  an  action  for  false 
representations,  by  which  the  plaintiff  was  hi- 
duced  to  buy  stock  of  a  corporation.  The 
representations  relied  on  were  to  the  effect 
that  a  certain  amount  of  the  capital  had  been 
paid  in.  At  the  trial  the  plalnUff  teatlfled  to 
the  representattons,  and  also  put  in  a  letter  of 
the  defendant  Rnffln,  written  to  a  third  pei^ 
son  soon  after  the  conversation,  stating  that 
the  corporation  had  no  stockholders.  Rnflin 
was  asked  by  his  counsel  to  explain  what  he 
meant  by  the  expression,  bnt  the  court  ex- 
cluded any  explanation,  on  the  ground  that  the 
meaning  was  plain  and  the  letter  must  speak 
for  Itself.     The  defendants  excepted. 

We  should  be  of  opinion  that  this  evidence 
ought  to  have  been  admitted,  if  that  were  the 
only  question  before  us.  An  entirely  different 
principle  applies  from  that  which  would  gov- 
ern the  Interpretation  of  a  contract  will,  or 
other  Instrument  prepared  with  a  view  to 
legal  effect  or  relied  on  as  founding  an  es- 
toppel. The  letter  was  important  merely  as 
showing  knowledge,  or  a  certain  state  of  mind, 
with  regard  to  the  condition  of  the  company, 
for  the  purpose  of  establishing  one  element 
of  the  alleged  fraud.  Hence,  whereas  In 
the  case  of  wills,  contracts,  etc.,  we  ask  wbat 
the  words  used  would  mean  in  the  mouth  of 
one  writing  the  language  in  a  normal  way,  un- 
der the  circumstances,  here  the  meaning  of 
the  Individual,  however  inconsistent  with  the 
words— his  actual  state  of  mind— is  the  thing 
to  be  found,  and  there  is  no  ground  of  statute, 
consideration  of  the  rights  of  others,  or  policy 
to  limit  our  mode  of  inquiring  Into  It  Id 
Nash  V.  Trust  Co.,  163  Mass.  574,  40  N.  E. 
1068,  the  majority  of  the  court  went  much 
further  than  this.  But  the  exceptions  do  not 
show  what  explanation  was  expected.  It  Is 
difficult  to  imagine  the  poeslblUty  of  any  ex- 
planation as  distinguished  from  a  statement 
that  the  words  were  intended  to  deceive  the 
attorney  general's  office,  to  which  the  letter 
was  addressed.  An  explanation  of  the  latter 
sort  requires  no  particular  favor,  and  short 
of  that  It  is  hard  to  see  how  the  defendants 
have  been  harmed  by  the  exclusion.  Although 
always  reluctant  to  do  so,  we  feel  bound  to 
apply  the  rule  requiring  the  excepting  party 
to  show  what  the  testimony  was  expected  to 
be.  Com.  v.  Smith,  163  Mass.  411,  428,  40 
N.  E.  189,  and  cases  cited. 

An  Instruction  was  asked  that  the  rule  of 
damages  was  the  difference  between  the  ac- 
tual value  of  the  property  at  the  time  of  the 
purchase  and  Its  value  if  it  had  been  what  It 
was  represented  to  be.  Whiting  v.  Price  (Bris- 
tol; Nov.  1898)  51  N.  E.  1084..  The  Jury  were 
Instructed  that  It  was  the  difference  between 
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the  par  value  of  the  stock  which  the  plaintiff 
paid  and  Its  value  when  he  discovered  the 
fraud.  But  the  Jury  made  the  time  selected 
Immaterial  by  finding,  In  answer  to  questions, 
that  the  stock  was  of  no  value  either  at  the 
time  of  the  purchase  or  at  the  date  of  the 
writ,  as  these  findings  meant  that  the  stock 
was  of  no  value  at  any  time  after  the  put- 
chase. 

Another  Instruction  asked  was  that  If  the 
plaintiff,  by  the  use  of  reasonable  diligence, 
could  have  ascertained  the  truth  or  falsity  of 
the  alleged  declarations,  and  did  not  do  so, 
he  could  not  recover.  The  judge  told  the 
jury  that,  if  the  plaintiff  ought  to  have  dis- 
covered the  truth  before  he  put  in  the  money, 
they  should  find  for  the  defendants.  This  In- 
struction sufficiently  saved  the  defendants' 
rights.    Whiting  v.  Price,  supra. 

The  defendants  testified  that  they  had  put 
in  the  safe  connected  with  the  company's  of- 
fice some  $1,300  or  $1,400  of  their  own  money, 
which,  except  $100,  had  been  spent  for  rent, 
tools,  and  trips  to  New  Tork  in  behalf  of  the 
company.  An  instruction  was  asked  that,  if 
the  money,  "was  used  by  the  defendants  in 
the  furtherance  of  the  business  of  the  cor- 
poration, with  the  intention  ttiat  it  should  be 
applied  to  the  payment  of  stock,  as  cash,  the 
certificate  of  stock  to  be  Issued  later,  then 
they  [the  jury]  would  not  be  justified  in  find- 
ing that  it  was  a  liability  of  the  company." 
We  should  be  unwilling  to  grant  a  new  trial 
for  the  refusal  of  this  ruling;  for,  without 
considering  nicely  what  would  amount  to  pay- 
ing the  money  in  to  the  corporation,  It  is 
enough  to  notice  that  the  question  whether 
anything  was  done  which  was  intended  as  a 
payment,  or  which  amounted  to  putting  the 
money  into  an  inclosure  of  the  company,  a 
bona  fide  renunciation  of  control  over  it  ex- 
cept through  the  corporation,  was  omitted 
from  the  request.  It  was  quite  possible  that 
the  acts  testified  to,  if  done,  did  not  import 
and  were  not  accompanied  by  a  renunciation 
of  controL  Com.  v.  Ryan,  155  Mass.  523,  629, 
530,  30  N.  E.  364.  If  the  defendants  simply 
spent  their  money  on  traveling  expenses,  etc., 
with  the  Intent  that  their  expenditures  should 
work  as  payments  on  account  of  stock,  while 
it  might  be  that  they  would  have  a  claim 
against  the  corporation  for  reimbursement, 
their  intent  was  ineffectual  under  the  law.  It 
did  not  bind  the  corporation  or  amount  to  pay- 
ing in  in  cash.    See  Pub.  St  c.  106,  {§  47,  49. 

Exceptions  overruled. 


(172  Mass.  468) 

JOHNSTON  T.  FAXON  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  9,  1899.) 

Sales — Damages— Qpestiox  fok  Court— Breach 

0»  CONTKAOT — EviDEKCK. 

1.  Whether  damages  for  the  breach  of  a  con- 
tract are  within  the  scope  of  the  risk  under- 
taken is  a  question  of  law  for  the  court. 

2.  One  who  contracts  to  furnish  a  dealer 
with  a  certain  article  at  a  certain  time,  will, 
in  the  absence  of  any  special  agreement,   be 


held  to  have  adopted  the  retail  price  at  the 
time  and  place  of  delivery  <ts  the  basis  for  es- 
tablishing damages  for  nondelivery. 

3.  Where  defendant  contracted  to  furnish 
plaintiff  with  a  number  of  special  bicycles  at  a 
fixed  price,  by  a  certain  time,  and  plaintiff  re- 
ceived orders  at  an  advanced  price  from  cus- 
tomers for  all  which  were  to  be  furnished, 
which  he  was  obliged  to  cancel  because  of  de- 
fendant's failure  to  deliver,  damages  for  the 
breach,  estimated  at  the  difference  between  the 
contract  price  and  the  amount  for  which  plain- 
tiff could  have  sold  the  wheels,  are  not  too  re- 
mote. 

4.  In  an  action  for  damages  foe  defendant's 
breach  of  a  contract  to  furnish  plaintiff  bi- 
cycles by  a  certain  time,  evidence  of  orders 
received  by  plaintiff  from  customers  for  such 
wheels  at  a  certain  price  is  admissible  to  show 
the  amount  of  damages,  though  such  orders 
were  voidable  under  the  statute  of  frauds. 

Exceptions  from  superior  court,  Suffolk 
county;  John  H,  Hardy,  Judge. 

Action  uy  William  0.  Johnston  against  Ed- 
win Faxon  and  others.  Verdict  was  directed 
for  plaintiff  for  one  dollar  damages,  and  he 
brings  exceptions.    Sustained. 

O.  E.  Todd  and  W.  M.  Lhidsay,  for  plabitiff. 
C  B.  Southard  and  T.  Parker,  for  defend- 
ants. 

HOLMES,  J.  This  is  an  action  for  breach 
of  a  contract  to  build  for  the  plahitlff,  a  re- 
tail dealer,  300  bicycles  of  a  certain  kind,  "to 
be  delivered  as  said  Johnston  may  direct, 
from  January  1,  1895,  to  July  1,  1895."  The 
defendants  broke  the  contract,  and  the  plain- 
tiff was  obliged  to  cancel  most  of  the  orders 
which  he  had  received,  amounting  in  all  to 
more  than  300.  The  plaintiff  was  to  pay  the 
defendants  $50  a  bicycle.  The  retail  price,  as 
fixed  by  subsequent  agreement  between  the 
plaintiff  and  defendants,  was  $150.  This,  or 
near  it,  was  the  price  on  the  orders.  The 
auditor,  and  the  judge  of  the  superior  court 
after  Iihn,  ruled  that  the  plaintiff  could  re- 
cover only  nominal  damages,  although.  If  the 
loss  of  the  orders  would  not  be  too  remote, 
his  damage  was  found  to  be  upwards  of  $14,- 
000.    The  plaintiff  excepted. 

This  court  has  gone  a  good  way  In  refusing 
to  allow  profits  to  be  recovered  for  on  the 
ground  that  they  were  too  remote.  Todd  v. 
Keene,  167  Mass.  157,  46  N.  E.  81;  Noble  T. 
Hand.  163  Mass.  289,  39  N.  E.  1020.  But, 
of  course,  the  anticipation  of  profit,  although 
sometimes  disguised  under  the  name  of  value, 
constanUy  is  taken  into  account  If  we  say 
that  the  rule  of  damages  in  a  case  like  this 
is  the  difference  between  the  contract  price 
and  the  value  of  the  machines  if  furnished, 
the  question  arises  whether,  supposing  the 
plaintiff  to  have  been  unable  to  get  the  ma- 
chines elsewhere  in  time  f  ot  the  season,  which 
was  over  before  July  1st  the  value  should 
not  be  determined  by  the  orders  and  the 
agreement  with  the  defendants,  which  would 
be  allowing  for  the  anticipation  of  profit  under 
another  name.  Griffin  v.  Colver,  16  N.  7. 
489,  491.  The  contract  expressly  contem- 
plated that  the  plaintiff  was  buying  In  order 
to  sell  again.    The  defendants  knew  that  was 
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the  object  of  the  agreement.  Especially  In 
view  of  the  part  they  took  in  fixing  the  re- 
tail price,  they  must  be  taken  to  have  ex- 
pected that  the  wheels  would  be  eold  at  an 
advance.  The  article  was  not  one  to  be  pur- 
chased generally  in  the  market,  and  therefore 
they  knew  that  the  plaintiff's  chance  to  make 
the  difference  between  their  price  and  his 
woufd  depend  upon  their  doing  what  they  un- 
dertook. 

It  is  true  that  the  agreement  as  to  the  re- 
tail price  was  made  in  January,  1885,  and 
that  the  orders  came  in  from  December,  1894, 
to  June  1885,  while  the  contract  was  made 
in  November,  1894.  But  we  presume  tliat 
the  defendants  would  not  care  to  argue  that 
there  was  any  unexpected  rise  in  retail  market 
values  between  November  and  January.  More- 
over, if  the  liability  were  made  out  in  other 
respects,  it  might  be  held  that  the  defendants, 
by  their  contract,  adopted  whatever  might 
turn  out  to  be  the  retail  price  at  the  time  and 
place  of  delivery.  Shaw  v.  Nudd,  8  Pick.  9; 
Quarles  v.  George,  23  Pick.  400;  Harvey  v. 
RaUroad  Co.,  124  Mass.  421,  425;  Sedg.  Dam. 
(8th  Ed.)  §§  737,  738. 

The  only  difficulty  in  the  way  of  the  pro- 
posed measure  of  damages  which  impresses 
us  is  that,  when  the  defendants  made  their 
contract,  it  was  not  certain,  in  a  commercial 
sense,  that  the  plaintiff  could  sell  what  he  or- 
dered. His  bicycle  seems  to  have  been  more 
or  less  of  an  experiment  But  as  remote- 
ness—that is  to  say,  whether,  under  given  cir- 
cumstances, upon  an  ascertained  contract,  cer- 
tain damages  are  within  the  scope  of  the  risk 
undertaken— is  always  a  question  of  law 
(Hobbs  V.  Railway,  L.  R.  10  Q.  B.  Ill,  122; 
Hammond  v.  Bussey,  20  0.  B.  Dlv.  79,  89), 
and  as  the  auditor  found  the  amount  of  the 
plaintifTs  damages,  if  they  were  not  too  re- 
mote, we  are  compelled  to  say  that,  as  be- 
tween the  plaintiff's  claim  and  nominal  dam- 
ages, the  former  comes  nearer  to  doing  justice 
than  the  latter,  in  view  of  the  considerations 
which  we  have  mentioned.  The  defendants, 
by  their  contract,  took  the  risk  of  damages 
to  that  extent,  if  it  should  turn  out  that  the 
plaintiff  could  sell  as  it  was  contemplated  and 
expected  that  he  would.  Sedg.  Dam.  (8th  Ed.) 
ii  197,  198:  Hammond  v.  Bussey,  20  Q.  B. 
Div.  79,  86,  94,  100. 

It  wiU  be  understood  that  the  contracts  made 
by  the  plaintiff  are  not  recovered  for  as  such. 
But  the  orders,  covering  as  they  did  more 
than  the  number  of  bicycles  to  be  built  by  the 
defendants,  coupled  with  the  above-mentioned 
agreement  as  to  the  retail  price,  are  evidence 
of  the  value  of  the  wheels.  France  v.  Gaudet, 
L.  R.  6  Q.  B.  199,  204. 

If,  as  we  understand,  the  orders  were  con- 
tracts, conditional  only  upon  being  performed 
in  time,  it  does  not  matter  whether  they  were 
good  or  bad  under  the  statute  of  frauds. 
They  are  equally  instructive  as  to  value  either 
way,  if  they  were  mercantile  agreemenls  in- 
tended to  be  carried  out 

Exceptions  sustained. 


(172  Mara.  378) 

MORSR -WILLIAMS  CO.  v.  ELLIS  et  al. 

(Supreme  Judicial  Court  of  Massachosetts. 
Worcester.    Jan.  6,  1899.) 

Bills  of  Exceptions— Construction  —  Mecbi!i- 
103'  Liens— Apfkau 

1.  A  bill  of  exceptions  stating  that  the  conit 
refused  certain  rulings,  but  ruled  that  on  all 
the  evidence  petitioner  was  not  entitled  to  the 
establishment  of  a  mechanic's  lien,  and  dismiss- 
ed the  petition,  and  that  petitioner  excepted  to 
the  rulings  and  to  the  findings  made,  means 
that  petitioner  excepted  to  ttie  refusal  of  the 
rulings  reouested  and  to  the  ruling  of  the  court 
that  on  all  the  evidence  petitioner  was  not  en- 
titled to  the  establishment  of  the  lien  and  to 
its  order  dismissing  the  petition. 

2.  A  finding,  as  matter  of  law,  that  on  all  tlie 
evidence  petitioner  was  not  entitled  to  the  es- 
tablishment of  a  mechanic's  lien,  will  not  b« 
sustained  unless  plaintiff  was  not  entitled  to 
such  relief  on  any  reasonable  view  of  the  evi- 
dence. 

3.  Where  the  evidence  was  such  that  a  trial 
court  would  have  been  justified  in  finding  for 
either  party,  a  finding  for  one  of  them  wiU  not 
be  reversed  on  appeal. 

Exceptions  from  superior  court,  Worcester 
county;  Justin  Dewey,  Judge. 

Petition  by  the  Morse-Williams  Company 
against  Lois  L.  Ellis  and  others  to  foreclose  a 
mechanic's  lien  for  elevators  put  into  a  build- 
ing by  petitioner.  The  petition  was  dismissed, 
and  petitioner  brings  exceptions.    Overruled. 

The  petitl(Hier  asked  the  court  to  mle:  (1) 
That  an  elevator  attached  to  a  bulldhig  by 
naUs,  bolts,  and  screws,  and  applicable  to  the 
use  for  which  the  building  is  erected,  is  real 
estate;  (2)  that  the  owner  of  property  upon 
which  a  mechanic's  lien  is  sought  to  he  en- 
forced for  materials  ordered  by  his  partner  hi 
behalf  of  a  Arm  of  which  he  is  a  member  Is 
a  purchaser  of  the  materials,  within  the  ex- 
ceptions of  Pub.  St  c.  191,  {  3. 

D.  C.  Brewer  and  C.  T.  Davis,  for  petition- 
er.   S.  P.  Smith  and  H,  L.  Parker,  Jr.,  for 

respondents. 

BARKER,  3.  The  only  difficulty  In  dealing 
with  this  bill  of  exceptions  is  to  know  what  it 
means.  The  case  was  tried  without  a  jury, 
and  the  petition  dismissed.  A  number  of 
facts  which  appeared  from  the  evidence  are 
stated,  and  such  further  testimony  as  is  ma- 
terial was  added  at  length.  Two  rulings  re- 
quested by  the  petitioner  are  stated,  and  the 
bill  then  concludes  as  follows:  "The  court  re- 
fused to  make  either  of  the  rulings  indicated, 
but  ruled  that  on  all  the  evidence  the  peti- 
tioners were  not  entitled  to  have  the  lien  es- 
tablished, and  wdered  the  petition  to  be  dis- 
missed. The  petitioners  respectfully  excepted 
to  the  rulhig  and  to  the  findings  as  made,  and 
pray  that  their  exceptions  may  be  allowed." 
The  briefs  of  both  parties,  and  the  arguments 
addressed  to  us,  go  upon  the  theory  that  the 
question  for  decision  is  whether,  upon  the 
statement  of  the  facts  which  it  is  said  appear- 
ed in  evidence,  and  the  additional  testimo&T 
set  out  in  the  bill.  It  was  competent  for  the 
court  to  find  for  the  respondents,  and  dismiss 
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the  petition.  We  therefore  cocstnie  the  bUl 
of  exceptions  to  mean  that  the  petitioner  ex- 
cepted to  the  refusal  to  gire  the  rulings  re- 
quested, and  that  the  statement  of  the  court 
that  on  all  the  erldence  the  petitioner  was 
not  entitled  to  have  the  Hen  established,  and 
its  order  that  the  petition  be  dismissed,  were 
the  findings  to  which  the  petitioner  excepted. 
See  Johnson  v.  Kimball,  172  Mass.  — ,  62  N. 
K.  386.  Therefore  these  findings  are  to  be 
dealt  with  as  findings  of  fact  are  dealt  with, 
and  are  to  be  sustained  If  founded  upon  any 
reasonable  view  of  the  evidence.  On  the  oth- 
er hand,  a  mllng  that  as  matter  of  law  the 
petitioner  was  not  entitled  to  have  the  lien 
established,  could  not  be  supported  If,  upon 
any  reasonable  view  of  the  evidence,  a  finding 
for  the  petitioner  might  have  been.  made.  Up- 
on this  construction  of  the  bill  of  exceptions 
the  two  rulings  requested,  the  first  of  which 
clearly  could  not  be  given,  might  both  be  prop- 
erly refused  as  Involving  questions  of  law  im- 
material In  view  of  the  facts  as  determined  by 
the  court  The  question  whether  the  peti- 
tioner's work  and  materials  were  furnished  In 
the  erection  of  the  building,  or  were  furnish- 
ed in  putting  In  machines  which  were  sold  as 
personalty,  and  remained  the  personalty  of 
the  firm  which  ordered  them,  as  against  the 
owner  of  the  building,  depended  very  little  up- 
on how  the  elevators  were  attached.  If  the 
owner  of  the  building  was  herself  a  purchaser 
of  the  materials  furnished,  because  of  her 
membership  In  the  firm  which  ordered  them 
(see  Fletcher  v.  Btedman,  150  Mass.  124,  84 
N.  H.  183),  that  principle  of  law  would  stiU 
be  Immaterial  to  the  decision,  if  the  contract 
was  one  for  the  sale  of  personalty  which  did 
not  become  part  of  the  building,  or  If  the  cer- 
tificate was  not  seasonably  filed,  or  If  the 
statement  filed  was  not  a  Just  and  true  ac- 
count of  the  amoont  doe.  The  state  of  the 
evidence  was  such  that  upon  either  of  these 
questions  the  court  below  was'justified  In  find- 
ing either  for  the  respondent  or  the  petitioner, 
and,  as  the  court  did  find  for  the  respondent, 
Its  action  cannot  be  disturbed  or  reversed. 
Exceptions  overruled. 

072  Mass.  453) 

BOTIiAN  V.  EVERETT  at  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.    Jan.  7,  1899.) 

Ajumals— Injubibs  bt  Doos— "Ksspibs"— Qubs- 
ti0n8  for  jubt. 

1.  In  an  action  against  its  alleged  keeper  for 
Injaries  done  by  a  dog,  under  Pub.  St  c.  102, 
(  93,  declaring  such  a  liability  against  keepers 
of  do^,  it  is  a  question  for  the  jury  whether 
defendant  was  keeper  of  the  dog,  and,  there- 
fore, a  charge  that  damagres  was  the  only  ques- 
tion was  properly  refused. 

2.  A  person  who  allows  a  dog  to  be  on  his 
premises,  occasionally  feeding  and  petting  it 
and  calling  and  commanding  its  obedience.  Is 
not  as  a  matter  of  law,  its  keeper. 

3.  One  who  had  "some  control"  and  custody 
over  a  dog  is  not  as  a  matter  of  law,  its  keep- 
er. 

4.  That  a  dog  was  kept  upon  premises  by 
tit*  owner's  nephew,  and  with  consent,  la  not 


conclusive  that  the  owner  of  the  place  was  a 
keeper  of  the  dog,  if  he  ijave  it  food,  protec- 
tion, maintenance,  or  keeping. 

Exceptions  from  superior  court  Norfolk 
county;   Edgar  J.  Sherman,  Judge. 

Tort  by  one  Boylan  against  one  Everett 
and  others.  There  was  a  verdict  for  defend- 
ants, and  plaintiff  excepted.    Overruled. 

This  was  an  action  of  tort  to  recover  dam- 
ages for  injury  caused  by  the  bite  of  a  dog 
which  was  not  owned  by  defendants,  but  was 
the  property  of  their  nephew,  who  boarded 
with  defendants.  In  the  superior  court  the 
plahiUfT  asked  the  court  to  rule:  First  That 
on  the  facts  the  only  question  for  the  Jury 
was  as  to  damages.  Second.  That  "the  keeper 
of  a  dog  is  one  who  harbors  it  exercises  con- 
trol over  It  although  to  be  a  keeper  of  a 
dog  It  Is  not  necessary  that  one  should  have 
the  whole  or  entire  control  of  It  and  there 
may  be  several  keepers  of  the  same  dog"; 
and  that  "where  a  person  allows  a  dog  to 
be  on  his  premises,  occasionally  feeding  and 
petting  it  sometimes  calling  and  commanding 
Its  obedience,  or  simply  permitting  the  dog  to 
be  one  of  the  family,  he  is  then  the  keeper 
of  the  dog,  and  becomes  liable  for  damages 
caused  by  it"  Third.  "It  is  for  the  Jury  to 
say  whether  they  believe  the  plaintiff  has 
shown  by  a  fair  preponderance  of  all  the  evi- 
dence that  the  defendants  had  some  control 
and  custody  over  the  dog.  If  they  did,  they 
are  responsible  for  him  as  keepers."  Fourth. 
"If  the  dog  belonged  to  defendants'  nephew, 
and  he  kept  it  on  the  defendants'  premises 
with  their  consent  and  they  did  anything  to 
maintain  or  keep  him,  gave  him  food,  or  pro- 
tected him,  or  provided  for  hhn  in  any  way, 
they  would  be,  in  the  sense  of  the  law,  keep- 
ers of  the  dog."  The  court  refused  to  give 
the  rulings  as  requested.  The  Jury  fonnd  for 
defendants,  and  plaintiff  excepted. 

T.  B.  Orover  and  J.  Hewins,  for  plaintiff. 
P.  H.  Cooney,  for  defendants. 

LATHROF,  J.  The  bill  of  exceptions  in 
this  case  does  not  state  that  It  contains  all 
of  the  evidence  material  to  the  issue  involv- 
ed, and  the  question  whether  the  defendants 
were  the  keepers  of  the  dog,  within  Pub.  St 
c.  102,  (  93,  was  a  question  of  fact  for  the 
Jury.  Barrett  v.  Railroad  Co.,  8  Allen,  101; 
CoUinglU  V.  City  of  Haverhill,  128  Mass.  218; 
McLaughlin  v.  Kemp,  152  Mass.  7,  25  N.  E. 
18;  Whlttemore  v.  Thomas,  153  Mass.  847, 
26  N.  B.  875;  O'DonneU  v.  Pollock,  170 
Mass.  441,  49  N.  E.  745.  The  first  instruc- 
tion requested  was,  therefore,  rightly  re- 
fused. 

The  first  part  of  the  second  Instruction  re- 
quested was  given  in  substance.  We  do  not 
think  that  the  Judge  was  required  to  give  the 
last  part  of  this  request,  as  matter  of  law. 
"The  mere  fact  that  a  dog  is  kept  by  Its  own- 
er on  the  premises  of  another,  with  the 
knowledge  or  acquiescence  or  permission  of 
the  owner  of  such  premises,  does  not  of  It- 
self make  the  owner  of  said  premises  the 
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keeper  of  the  dog."  Whlttemore  v.  Thomas, 
ubl  supra.  Nor  can  we  say  that  the  facta 
that  the  defendants  fed  and  caressed  the  dog, 
called  it  In  and  sent  it  out,  and  that  it  was 
treated  "the  same  as  anybody  would  that 
bad  a  dog  at  their  home,"  which  is  the  tes- 
timony of  the  defendants,  and  which  we  as- 
sume to  be  the  meaning  of  the  last  part  of 
the  second  request,  required  the  Judge  to 
rule,  as  matter  of  law,  that  the  defendants 
were,  therefore,  the  lieepers  of  the  dog,  ir- 
respectlve  of  the  fact  that  the  dog  belonged 
to  their  nephew,  who  was  a  boarder  with 
them. 

As  to  the  third  request,  we  do  not  think 
that  if  the  defendants  exercised  some  control 
over,  and  had  some  custody  of,  the  dog,  it 
therefore  followed  that  the  plalntUT  was  en- 
titled to  a  ruling,  as  matter  of  law,  that  the 
defendants  were  responsible  for  him  as  keejh 
ers. 

We  are  further  of  opinion  that  the  Judge 
was  not  bound,  as  matter  of  law,  to  give  the 
fourth  ruling  requested.  While  the  acts  re- 
cited may  be  evidence  of  keepership,  more 
or  less  significant,  according  to  the  other 
facts  appearing  in  the  case,  it  cannot  be  said 
that  they  are  concluslye. 

The  exception  taken  to  the  charge  is  only 
so  far  as  it  is  inconsistent  with  the  requests 
made.  It  seems  to  us  that  the  requests  were 
rightly  refused,  and  that  the  case  was  prop- 
erly submitted  to  the  Jury  on  the  evidence. 
Exceptions  overruled. 


(172  Haas.  468) 

LESLIE  T.  GRANITE  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    Jan.  7,  1869.) 

Masteh  akd  Sehvaht— Fehsoxal  Injcbiks  —  Da- 

FEOTivE  Appliances— Question  for  Jvrt 

— KviDKNOE— Expert  Opinion's. 

1.  A  refusal  to  direct  a  verdict  for  defendant 
employer  was  proper,  where  the  Injury  sued  for 
was  caused  by  a  sudden  lurch  of  a  large  atone, 
which  broke  the  euys  of  the  derrick  by  which 
the  stone  was  beln^  turned,  and  testimony  of 
experts  was  conflicting  as  to  whether  the  man- 
ner of  attaching  the  tackle  caused  the  lurch, 
there  being  a  question  of  negligence. 

2.  There  was  no  error  in  admitting  evidence 
that  wrought  iron  is  stronger  than  cast  iron, 
of  which  an  alleged  defective  clip  was  made, 
where  it  was  not  shown  until  afterwards  that 
clips  for  that  purpose  were  always  made  in  cast 
iron,  and  that  the  ones  used  were  the  best  ob- 
tainable. 

3.  A  master,  relying  on  evidence  that  it  used 
the  best  obtainable  appliances  for  a  given  pur- 
pose, to  show  that  the  breaking  of  such  appli- 
ances Involved  no  negligence,  should  have  re- 
quested an  instruction  to  that  effect. 

4.  What  is  the  best  way  to  handle  heavy 
stones  with  a  derrick,  so  as  not  to  unduly 
strain  it,  is  a  matter  of  expert  knowledge. 

5.  An  expprt,  who  testified  that  a  certain 
way  of  applying  tackle  to  a  stone  was  wrong, 
may  be  asl<ed  his  reason  for  such  opinion. 

6.  It  is  discretionary  with  the  trial  Judge  to 
allow  an  expert  to  state  his  reasons  for  an  opin- 
ion given  without  objection,  though  by  so  do- 
ing an  opinion  on  the  issues  of  fact  is  called 
for. 


Exceptions  from  superior  court,  Norfolk 
county;  Daniel  W.  Bond,  Judge. 

Tort  by  John  Leslie  against  the  Granite 
Railroad  Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepted.  Exceptions 
overruled. 

J.  E.  Cotter  and  J.  W.  McAnarney,  for 
plaintiff.  J,  Lowell  and  J.  A.  Lowell,  for  de- 
fendant 

LATHROP,  J.  The  exceptions  In  this  case 
relate  to  the  refusal  of  the  Judge,  at  the 
close  of  all  the  evidence,  to  Instruct  the 
Jury  to  return  a  verdict  for  the  defend- 
ant, and  to  the  admission  of  certain  evidence 
offered  by  the  plaintiff.  No  requests  for  hi- 
structions  were  made,  and  no  exception  was 
taken  to  any  part  of  the  charge.  There  was 
evidence  from  which  the  Jury  would  have 
been  warranted  in  finding  the  following  facts: 
The  plaintiff  had  been  set  to  work,  with  five 
other  workmen,  cutting  a  large  stone  that 
was  on  -the  surface  of  the  ground  near  the 
top  of  the  defendant's  quarry,  and  near  a 
large  derrick.  At  the  same  time  other  men 
were  at  work  on  another  stone,  18  feet  long 
by  8  feet  high,  and  2^  feet  thick.  This 
stone  weighed  about  30  tons.  It  stood  on  Its 
edge,  and  It  was  necessary  to  turn  It  so  as 
to  work  on  its  top.  One  Robertson,  who 
was  the  defendant's  superintendent  and  the 
foreman  of  its  quarry,  and  who  had  charge 
of  the  men,  called  a  number  of  quarrymen 
from  the  quarry  to  operate  the  derrick  and 
turn  the  stone.  He  directed  the  men  how  to 
put  a  chain  about  the  stone  and  where  to 
fasten  It,  which  was  back  of  the  top  edge  of 
the  stone,  with  a  slip  link.  The  end  of  the 
chain  was  then  attached  to  the  boom  of  the 
derrick.  The  derrick  was  started,  the  stone 
moved,  and  canted  on  its  edge,  and  then 
lurched  over.  This  brought  a  strain  on  the 
derrick,  and  one  guy  gave  way  and  then 
another.  The  plaintiff  was  struck  by  one 
of  the  guys  and  injured. 

Several  experts  were  called  by  the  pUln- 
tlff,  and  were  asked  a  hypothetical  question 
as  to  the  usual  method  of  turning  such  a 
stone,  describing  its  size  and  situation  as 
shown  by  the  evidence,  by  such  a  derrick, 
describing  the  derrick.  To  this  question  the 
defendant  objected.  The  witness  described 
a  different  method  from  that  used  by  Robert- 
son, which  would  avoid  the  Jerk.  One  of 
the  witnesses  testified.  In  effect  that  the 
method  pursued  In  this  case  caused  the  stone 
to  lurch,  and  that  when  that  came.  It  was 
impossible  not  to  have  the  strain,  and  that 
either  the  guy  would  give  way  or  the  chain 
would  break.  While  the  experts  for  the  de- 
fendant contradicted  the  experts  for  the 
plaintifC,  It  Is  clear  that  there  was  evidence 
for  the  Jury  that  there  was  negligence  hi 
the  handling  of  the  stone,  which  caused  the 
guy  to  give  way. 

It  appeared  that  the  end  of  the  guy  whicb 
gave  way  was  fastened  to  the  guy,  after 
passing  through  a  ring,  by  a  patent  dip  call- 
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ed  the  "Crosby  Clip,"  made  of  cast  Iron. 
One  witness-  for  the  plaintiff,  who  was  an  ex- 
pert in  iron  and  steel,  testified  that  there  wan 
a  difference  In  the  strength  of  cast  Iron  and 
wrought  Iron.  The  plaintlfTB  counsel  then 
asked  the  witness  which  was  the  stronger  of 
the  two,  wrought  Iron  or  cast  Iron.  This 
question  was  excepted  to.  The  witness  an- 
swered, "wrought  iron."  At  the  time  this 
question  was  allowed  to  be  pat  there  was 
no  evidence  In  the  case  In  regard  to  these 
clips  except  that  they  were  used  to  fasten 
the  guys,  as  before  stated.  Robertson  sub- 
sequently testified  for  the  defendant  "that 
the  patent  clips,  such  as  were  used  on  the 
gnys  of  this  derrick-,  and  one  of  which  broke, 
were  the  best  that  could  be  bought,  and  that 
this  was  the  first  of  these  clips  that  be  ever 
knew  to  break."  One  other  witness  testified 
for  the  defendant  that  "the  Crqsby  clip  was 
the  best  kind  of  dip  obtainable."  There 
was  also  evidence  that  the  derrick  was  regu- 
larly Inspected.  On  this  evidence,  the  de- 
fendant contends  that,  as  it  bought  the  best 
clip  known,  the  breaking  of  It  was  not  evi- 
dence of  negligence,  and  that  the  case  came 
within  the  rule  stated  in  Reynolds  v.  Woolen 
Co.,  168  Mass.  501,  47  N.  B.  406.  In  this  case 
it  is  said:  ''Machinery  used  in  textile  manu- 
facturing Is  ordinarily  bnUt  and  furnished 
by  persons  whose  business  it  is  to  make 
machinery,  and  who,  if  reputable  makers, 
are  more  likely  to  turn  out  safe  products 
than  men  whose  chief  skill  and  thought  are 
developed  In  some  other  line  of  work.  Mill 
owners  usually  procure  their  machines  of 
reputable  makers.  Such  conduct  meets  the 
standard  of  ordinary  care,  and  it  is  not  neg- 
ligence on  the  part  of  an  employer  to  place 
In  his  mill,  and,  after  proper  inspection,  to 
use,  machinery  so  bought"  If  we  assume 
that  the  clip  came  within  this  rule,  the  de- 
fendant should  have  asked  for  Instructions 
based  upon  the  supposition  that  the  juiy 
believed  the  defendant's  witnesses.  But  this 
does  not  affect  the  competency  of  the  evi- 
dence at  the  time  it  was  introduced.  There 
was  at  that  time  nothing  to  show  that  such 
a  clip  was  made  only  of  cast  iron,  and,  in- 
deed, this  fact  appears  only  Inferentially 
from  the  evidence  for  the  defendant.  The 
evidence  tended  to  show  that  the  clip  could 
have  been  made  of  stronger  material  than 
was  used,  and  had  a  bearing  upon  the  ques- 
tion of  reasonable  care. 

The  defendant  further  contends  that  the 
testimony  of  the  experts  should  have  been 
excluded,  on  the  ground  that  it  was  a  mat-, 
ter  within  the  common  knowledge  of  the 
Jurymen.  The  question  was  as  to  the  prop- 
er way  of  turning  a  stone  so  as  not  to  bring 
an  undue  strain  upon  the  derrick.  It  can 
hardly  be  said  that  this  is  a  matter  of  com- 
mon knowledge,  when  the  defendant's  ex- 
perts differed  so  widely  from  those  of  the 
plaintiff  on  this  subject. 

The  only  other  objection  relates  to  a  ques- 
tion put  to  one  Cook.     This  witness,  who 


was  called  as  an  expert  by  the  plaintiff,  tes- 
tified on  cross-examination  that  It  would  be 
an  improper  way  to  chain  the  stone,  putting 
the  chain  entirely  around  it  On  re-direct 
examination,  the  plaintiff's  counsel  asked  the 
witness  bis  reason  why  he  stated  it  would 
be  improper  to  place  the  chain  entirely 
around  the  stone  in  turning  It  This  ques- 
tion was  objected  to.  The  witness  was  al- 
lowed to  answer,  and  the  defendant  except- 
ed to  the  question.  We  see  no  ground  for 
this  exception.  An  expert  may  state  the 
grounds  and  reasons  of  his  opinion.  Haw- 
kins V.  Fall  River,  119  Mass.  04;  Eldt  v. 
Cutter,  127  Mass.  522}  Com.  v.  Leach.  156 
Mass.  99,  102,  30  N.  B.  163.  The  defendant 
however,  objects  that  the  question  should 
not  have  been  allowed,  because  it  called  for 
an  opinion  on  the  issue,  which  was  for  the 
Jury  to  decide.  But  the  witness  had  been  al- 
lowed, on  cross-examination,  without  objec- 
tion by  the  defendant,  to  make  the  answer 
he  made,  and  we  are  of  opinion  that  it  was 
within  the  discretion  of  the  Judge  to  allow 
blm  to  state  the  reason  for  his  opinion.  Ex- 
ceptions overruled. 

an  Mass.  44») 

UNTTBD  STATES  NAT.  BANK  OP  NEW 
YORK  V.  VBNNBR. 

(Supreme  Jndidal  Court  of  Massachusetts. 
SiUKolk.    Jan.  7,  1899.) 

Actios  ox  Judombkt— Titles  of  Pasties — Isbn- 
TrrT — EviDBHCB— Akbkdment  of  Wbit. 

1.  Where  a  writ  in  the  superior  court  is  de- 
fective, in  that  it  doea  not  set  oat  the  plain- 
tiCCs  name  with  saffldent  accuracy,  the  su- 
preme court  will  allow  an  amendment  without 
sending  the  case  bade  for  a  new  trial. 

2.  A  judgment  in  favor  of  "The  United  States 
National  Bank"  is  sufficient  to  sui^ort  an  ac- 
tion thereon  by  "The  United  States  National 
Bank  of  New  Yorlt,  N.  Y." 

3.  In  an  action  on  a  judgment  in  favor  of 
"The  United  States  National  Bank,"  where  the 
JDdement  roll  shows  that  the  complaint  set 
forth  that  the  bank  was  carrying  on  business 
as  a  national  bank  in  New  York  City,  evidence 
that  plaintiff  is  the  only  bank  of  that  name  do- 
ing business  in  New  York  is  suffldent  to  prove 
plaintiff's  identity  with  the  judgment  creditor. 

Exceptions  from  superior  court  Suffolk  coun- 
ty; J.  W.  Hammond,  Judge. 

Action  by  the  United  States  National  Bank 
of  New  York  against  one  Venner  on  a  Judg- 
ment recovered  in  the  state  of  New  York. 
From  a  finding  for  plahitlff,  defendant  ex- 
cepts.   Excep'Jons  overruled. 

F.  Dodge  and  0.  Walcott,  for  plaintiff.  0. 
F.  Choate,  Jr.,  and  A.  F.  Clark,  for  defendant 

LATHROP,  J.  The  writ  to  this  case  de- 
scribes the  plaintiff  as  the  United  States  Na- 
tional Bank  of  New  York,  N.  Y.,  a  banking 
association  or  corporation  duly  established  by 
law,  being  duly  organized  and  incorporated 
under  the  laws  of  the  United  States  of  Amer- 
ica, and  having  its  usual  place  of  business  to 
the  city  and  state  of  New  York.  The  declara- 
tion is  as  follows:     "And  the  plaintiff  says 
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that  by  the  consideration  of  the  supreme  court 
of  the  state  of  New  York  held  at  New  York 
for  the  city  and  county  of  New  York,  In  said 
state  of  New  York,  on  the  7th  day  of  January, 
1897,  It  duly  recovered  Judgment  against  the 
defendant  for  $7,428.25  debt  or  damage,  to- 
gether with  $1,221.95  Interest,  and  costs  of 
suit,  taxed  at  $118.40,  amounting  In  aU  to 
$8,768.60;  that  said  judgment  bad  never  been 
vacated,  set  aside,  or  satisfied,  and  now  re- 
mains In  full  force  and  effect,  as  appears  from 
the  records  of  said  court,  and  the  defendant 
owes  It  the  amount  of  said  Judgment,  with  In- 
terest" The  answer  was  a  general  denial. 
There  was  also  filed  by  the  defendant  a  spe- 
cial demand  for  proof  "of  the  Incorporation  of 
the  United  States  National  Bank  of  New  York, 
N.  Y.,  plalntitr."  At  the  trial  the  plalntUt 
put  In  evidence  certified  copies  from  the  comi)- 
troUer  of  the  currency  of  its  articles  of  asso- 
ciation, Its  organization  certificate,  and  the 
certificate  authorizing  it  to  do  business.  These 
documents  showed  the  incorporation  and  ex- 
istence of  a  national  bank  under  the  name 
of  "The  United  States  National  Bank  of  the 
City  of  New  York."  The  plaintiff  put  In  evi- 
dence the  Judgment  roll  of  the  supreme  court 
of  New  York,  duly  authenticated  as  required 
by  Pub.  St  c.  169,  §  67,  and  Rev.  St  U.  S. 
§  905.  The  plaintiff  also  put  In  evidence 
tending  to  prove  the  Identity  of  the  bank  that 
recovered  the  judgment  with  the  plaintiff  In 
this  action,  and  evidence  tending  to  show 
that  there  was  not  in  New  York  any  other 
bank  having  the  same  or  a  similar  name. 
The  defendant  put  In  no  evidence,  and  asked 
the  Judge  to  rule  that  the  plaintiff  could  not 
recover.  The  Judge  refused  so  to  rule,  and 
found  for  the  plaintiff. 

The  only  ground  urged  by  the  defendant  In 
this  court  In  favor  of  his  request  for  a  ruling 
Is  that  there  Is  a  variance  between  the  alle- 
gation and  the  proof.  In  that  the  writ  de- 
scribes the  plaintiff  as  the  United  States  Na- 
tional Bank  of  New  York,  whereas  the  Judg- 
ment was  In  favor  of  the  "United  States  Na- 
tional Bank."  But  an  examination  of  the 
Judgment  roll  shows  that  while  the  Judgment 
was  rendered  In  favor  of  "The  United  States 
National  Bank,"  called.  In  one  place  In  the 
roU  the  "United  States  National  Bank,"  the 
complaint  sets  forth  that  the  plaintiff  Is  "an 
association  or  corporation  duly  organized  and 
existing  under  the  act  of  congress  of  the 
United  States  known  as  the  'National  Bank 
Act,'  and  carrying  on. business  in  the  city  6f 
New  York  as  a  national  bank."  We  are  of 
opinion  that  there  is  no  merit  In  the  defense. 
If  the  defect  had  been  specifically  pointed  out 
In  the  superior  court,  the  writ  could  have 
been  amended  by  setting  forth  with  accuracy 
the  name  of  the  plaintiff,  and  by  alleging  in 
the  declaration  that  the  plaintiff  recovered 
Judgment  in  the  name  of  the  United  States 
National  Bank.  And,  If  we  considered  it  nec- 
essary that  this  should  be  done,  we  should 
not  send  the  case  back  for  a  new  trial,  as  the 
amendment  could  be  made  In  the  superior 


court  at  any  time  before  Judgment  CSIeaves 
V.  Lord,  3  Gray,  66;  Nichols  v.  Prince,  8  Al- 
len, 404,  408;  Denham  v.  Bryant  139  Mass. 
110,  112,  28  N.  B.  691.  It  Is  obvious,  howev- 
er, that  the  words  In  the  writ  In  the  present 
action,  "of  New  Yorii,  N.  Y.,"  do  not  neces- 
sarily import  to  be  a  part  of  the  plaintiff's 
name,  but  may  be  considered  as  descriptive 
only.  If  80,  there  is  no  variance.  Thatcher 
V.  Bank,  19  Mich.  196.  But  If  the  words  "of 
New  York,  N.  Y.,"  are  considered  as  part  of 
the  title  of  the  bank,  we  are  of  opinion  that 
no  material  variance  is  shown.  In  Bank  v. 
Lee,  112  Mass.  521,  the  writ  described  the 
plaintiff  as  "the  Washington  County  National 
Bank,  a  corporation  duly  established  by  law, 
and  doing  business  in  Greenwich,  in  the  state 
of  New  York."  To  prove  its  corporate  ex- 
istence. It  put  In  evidence  an  organization 
certificate  of  "the  Washington  County  Na- 
tional Bank  of  Greenwich,"  to  be  located  in 
the  town  of  Greenwich,  county  of  Washing- 
ton, and  state  of  New  York,  and  a  certificate 
of  the  comptroller  of  the  currency  that  "the 
Washington  County  National  Bank  of  Green- 
wich, In  the  c6unty  of  Washington  and  state 
of  New  York,"  had  been  duly  organized.  It 
was  contended  that  on  account  of  the  vari- 
ance of  name  there  was  no  proof  of  the  or- 
ganization of  the  plaintiff  as  a  corporation. 
But  it  was  held  that  "in  the  absence  of  evi- 
dence that  there  was  any  other  bank  of  that 
name  at  that  place,  the  evidence  Introduced 
warranted  the  inference  that  the  organiza- 
tion proved  wa6  that  of  the  plaintiff  corpora- 
tion." See,  also,  Thatcher  v.  Bank,  ubl  su- 
pra. The  question  before  the  court  in  the 
case  at  bar  was  whether  the  plaintiff  In  this 
action  was  the  same  plaintiff  that  recovered 
the  Judgment  declared  on.  There  can  be  no 
doubt  that  the  Judge  was  amply  warranted 
in  flndhig  that  it  was.    Exceptions  overruled. 


(172  Maas.  i39) 

JAQUITH  v.  MASSACHUSETTS  BAPTIST 

CONVENTION  et  al. 

(Supreme  Judicial  Court  of  Massachnsetta. 

Suffolk.    Jan.  7,  1899.) 

Fbaudclent  Cosveyahoes— Husband  and  Wifi 

— Evidence— Phesomptions—Mbbito- 

Kions   CON'SIDBRATIOS. 

1.  A  conveyance  of  land  by  a  husband  to  bis 
wife,  without  pecuniary  consideration,  moat 
stand  as  a  gift  to  the  wife,  in  the  absence  of 
Buffldent  evidence  to  overcome  the  presumption 
that  it  was  so  intended. 

2.  A  conveyance  bj  a  bnsband  to  his  wife,  aa 
a  provision  for  her  benefit  being  on  a  meritori- 
ous consideration,  was  not  fraudulent  as  against 
creditors  of  the  husband,  where  it  did  not  ap- 
pear that  he  was  indebted  at  the  time  beyond 
his  probable  means  of  payment  remaining  aft- 
er such  conveyance,  or  that  it  operated  in  fact 
to  hinder,  delay,  or  defraud  creditors,  or  that 
he  bad  an  actual  intent  to  defraud  subsequent 
creditors. 

Appeal  from  superior  court  Suffolk  coun- 
ty;  J.  B.  Richardson,  Judge. 

BUI  In  equity  by  Harry  J.  Jaqulth,  assignee 
of  the  Joint  and  separate  estate  of  Henry  A. 
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Davis  and  another,  against  the  Massachu- 
Betts  Baptist  Convention  and  others,  to  annul, 
as  fraudulent,  certain  transfers  of  real  es- 
tate, for  an  accounting  of  rents  and  profits, 
and  for  other  relief.  Beard  on  agreed  facts 
and  other  evidence  produced  at  the  hearing. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.    Affirmed. 

H.  J.  Jaqulth  and  W.  B.  Blgelow,  for  ap- 
pellant.   Dudley  P.  Bailey,  for  appellees. 

HAMMOND,  J.  The  conveyances,  prior  to 
October,  1896,  affecting  the  property,  taken 
In  chronological  order,  were  as  follows:  The 
deed  of  August  15, 1894,  from  Pratt  to  Henry 
A.  Davis;  the  mortgage  of  the  same  date 
from  Davis  to  the  Massachusetts  Baptist 
Convention;  a  subsequent  mortgage  of  the 
same  date  from  Davis  to  Pratt  discharged 
on  the  records  August  23,  1896;  another 
mortgage,  of  September  6,  18&1,  from  Davis 
to  his  father,  discharged  December  7,  1894; 
a  deed  of  December  4,  1894,  from  Davis  to 
Richardson,  and  a  deed  of  the  same  date 
from  Richardson  to  Viola  I.,  the  wife  of 
said  Davla;  a  mortgage  of  April  18,  1896, 
from  Viola  and  her  husband  to  Marqueze; 
and  a  deed  of  September  2,  1896,  from  Viola 
and  her  husband  to  said  Richardson.  At  the 
time  of  the  foreclosure  of  the  mortgage  held 
by  the  Massachusetts  Baptist  Convention, 
which  took  place  in  October,  1896,  the  record 
title  to  the  property  stood  in  Richardson,  sub- 
ject to  this  mortgage  and  to  the  mortgage 
given  to  Marqueze.  The  Massachusetts  Bap- 
tist Convention  sold  the  premises  at  public 
auction  to  Lizzie  B.  Pratt,  wife  of  Ezra  F. 
Pratt;  and  the  Pratts  gave  a  mortgage  back 
to  the  Massachusetts  Baptist  Convention  to 
secure  their  note  for  a  part  of  the  purchase 
money,  and  this  mortgage  Is  still  held  by  the 
mortgagee.  It  Is  not  denied  by  the  plaintiff 
that  the  foreclosure  proceedings  were  In  due 
form.  But  the  plaintiff  says  that  the  convey- 
ances of  December  4,  1894,  by  which  the  rec- 
ord title  to  the  property  passed  from  Henry 
A.  Davis  to  his  wife,  were  without  consid- 
eration, and  void  as  to  creditors,  and  that  the 
conveyance  of  September  2,  1896,  to  Rich- 
ardson was  without  consideration.  It  appears 
from  the  statement  of  agreed  facts  that  there 
was  no  pecuniary  consideration  moving  from 
the  wife  to  the  husband  at  the  time  he  caused 
the  title  to  pass  to  her.  But,  where  a  husband 
conveys  land  to  his  wife,  the  presumption  is 
that  it  Is  a  gift  to  her;  and,  although  the  pre- 
sumption may  be  rebutted  by  evidence,  we  do 
not  find  In  the  facts  agreed,  or  in  the  other 
evidence  presented,  sufficient  evidence  to  over- 
come the  presumption.  It  must  stand  as  a 
gift  to  the  wife,  and  the  only  remaining  ques- 
tion on  this  part  of  the  case  la  whether  it  Is 
void  as  against  creditors. 

It  does  not  appear  that  at  the  time  of  the 

transfer   the  husband   was   insolvent,   or   In 

contemplation  of  Insolvency,   or   that    there 

were  any  creditors  then  existing  who  have 
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not  since  been  paid  whatever  at  that  time 
was  due  them.  Nor  does  the  evidence  warrant 
the  conclusion  that  the  conveyance  was  made 
for  the  purpose  of  delaying  or  defrauding 
creditors,  nor  does  it  appear  that  there  was 
not  left  In  the  hands  of  the  husband  sufficient 
to  pay  his  creditors  as  their  claims  matured, 
and  he  actually  did  pay  until  more  than  a  year 
afterwards.  It  Is  well  settled  In  this  com- 
monwealth that  a  conveyance  of  property 
made  on  a  meritorious  consideration,  as  of 
blood  or  affection,  is  not  per  se  fraudulent  as 
against  creditors.  This  conveyance  was  made 
on  a  meritorious  consideration,— the  making  of 
provision  for  a  wife.  It  does  not  appear  ei- 
ther that  the  grantor  was  Indebted  at  the 
time  beyond  his  probable  means  of  payment, 
remaining  after  the  conveyance,  or  that  it  did 
In  fact  operate  to  hinder,  delay,  or  defraud 
creditors,  or  that  he  had  an  actual  intent  to 
defraud  subsequent  creditors, — that  Is,  an  in- 
tent to  contract  debts,  and  a  design  to  avoid 
payment  of  them  by  the  conveyance;  and  a 
court  is  not  warranted  in  finding  such  fraud- 
ulent Intent  from  proof  simply  that  the  con- 
veyance was  made  with  a  design  to  settle  the 
property  upon  the  grantor's  wife,  so  that  It 
should  not  be  exposed  to  the  hazards  of  his 
future  business,,  or  liable  for  any  future  debts 
which  he  might  contract.  Thacher  v.  Phin- 
ney,  7  Allen,  146;  Winchester  v.  Charter,  12 
Allen,  606.  Applying  these  well-known  prin- 
ciples, we  are  not  satisfied  upon  the  evidence 
that  this  transfer  to  the  wife  Is  void  as  to 
creditors.  Nor  do  we  see  In  the  subsequent 
transactions  any  evidence  to  satisfy  us  that 
the  property  ever  thereafter  passed  to  the 
husband.  Such  being  the  case,  the  plaintiff 
has  no  standing  In  court  to  contest  the  fore- 
closure proceedings,  and  the  other  questions 
discussed  by  counsel  become  Immaterial  De- 
<!ree  affirmed. 


(1B7  N.  T.  453) 

INGERSOLL  v.  NASSAU  ELECTRIC  R.  CO. 
(Court  of  Appeals  of  New  York.    Jan.  10, 1890.) 

BTRBBT  RATLROliDB  —  CoXBTBUOTION  AND    OPIXA- 
TIOS— CONSBNT  OP  ABUTTERS, 

Laws  1839,  c.  218  (re-enacted  as  Laws  1890, 
c.  565,  i  78),  providing  that  any  railroad  corpo- 
ration may  contract  with  any  other  railroad 
corporation  for  the  use  of  their  respective  roads 
and  thereafter  use  the  same  in  such  manner  and 
for  such  time  as  may  be  prescribed  in  the  con- 
tract, is  not  in  conflict  with  Const,  art.  3,  S  18, 
providing  that  no  law  shall  be  enacted  permitting 
street  railroads  to  construct  their  lines  without 
first  obtaining  the  consent  of  the  owners  of  one- 
half  in  value  of  the  abutting  property;  or  with 
Laws  1890,  c.  565,  §  91.  as  amended  by  Laws 
1896,  c.  855,  providing  that  a  street  railroad  or 
extensions  or  branches  thereof  shall  not  be  built 
or  "operated"  unless  the  consent  of  abutters  is 
obtained;  or  with  Id.  §  102,  providing  that  no 
street-surface  railroad  shall  construct,  extend, 
or  operate  its  tracks  in  that  portion  of  a  street 
where  such  a  road  is  already  constructed  with- 
out consent  of  the  other  road,  but  that  the  two 
railroads  may  unite  in  the  use  of  tracks  on  the 
condemnation  thereof  in  the  manner  prescribed 
for  the  benefit  of  one  of  the  companies.  Hence 
consent  need  not  be  obtained  by  a  street-railroad 
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company  operating  under  a  contract  orei  a  por- 
tion of  another  company's  tracks. 

Vann,  J.,  dissenting. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Action  by  Oliver  W.  Iflgersoll  against  the 
Nassau  Electric  Railroad  Company.  A  Judg- 
ment for  defendant  was  affirmed  by  the  gen- 
eral term  (34  N.  T.  Snpp.  1014),  and  plaln- 
tlET  appeals.    Affirmed. 

WlUiam  Q.  Cooke  and  Frederick  T.  HIU,  for 
appellant  Charles  A.  Collin  and  Henry 
Yonge,  for  respondent 

PARKER,  C.  J.  I  quite  agree  that  If  all 
the  views  expressed  In  the  opinion  In  Colonial 
City  Traction  Co.  v.  Kingston  City  B.  Co., 
153  N.  Y.  540,  47  N.  B.  810,  were  Intended  to 
be  applicable  to  every  conceivable  case  In 
which  the  tracks  of  one  surface  railroad  might 
be  used  by  another,  then  would  we.  Indeed, 
be  placed  In  an  embarrassing  position,  aa  we 
stand  confronttag  a  statute  that  has  been  in 
existence  shice  1839,  providing  that  "It  shall 
be  lawful  hereafter  for  any  railroad  corpora- 
tion to  contract  with  any  other  railroad  cor- 
poration, for  the  use  of  their  respective  roads, 
and  thereafter  to  nse  the  same  In  such  man- 
ner as  may  be  prescribed  In  such  contract" 
That  Is  precisely  what  the  Atlantic  Avenue 
Company  unifcrtook  to  do  In  contracting  with 
this  defendant  for  the  use  by  the  latter  of  the 
former  company's  double  tracks  through  a 
portion  of  a  certain  street  in  the  city  of  Brook- 
lyn. This  statute  was  not  pressed  upon  the 
attention  of  the  court  hi  the  Colonial  Traction 
Co.  Case,  because  there  It  was  not  directly 
involved.  Instead  of  a  contract  between  two 
railroads  by  which  one  was  permitted  to  use 
some  portions  of  the  tracks  of  the  other,  that 
was  a  proceeding  by  the  one  to  condemn  the 
right  to  use  the  tracks  of  the  other,  and  was, 
by  that  other,  resisted  to  the  uttermost  On 
a  motion  for  a  reargument  the  possible  effect 
of  some  of  the  expressions  made  use  of  In  the 
opinion,  in  a  situation  like  this,  was  pointed 
out  and  the  court  promptly  gave  assurance 
that  It  had  not  decided  to  override  the  statute 
of  1839,  that  statute  not  being  directly  in- 
volved. This  assurance  was  furnished  by  an 
opinion  written  by  the  learned  judge  who 
had  spoken  for  the  court  In  the  decision  of 
the  case,  and  he  said:  "It  Is  also  suggested 
that  our  opinion  has  raised  apprehension  as 
to  its  effect  as  a  precedent  upon  railroad 
leases  and  traffic  agreements,  of  which  there 
are  said  to  be  many  now  In  force  all  over  the 
state.  It  was  not  our  Intention  to  decide  any 
case  but  the  one  now  before  us,  which  simply 
involved  the  standing  of  the  plaintiff  to  make 
the  application  in  question,  and  our  opinion 
should  be  read  In  the  light  of  that  purpose. 
If,  as  sometimes  happens,  broader  statements 
were  made  by  way  of  argument  or  other- 
wise than  were  essential  to  the  decision  of 
the  questions  presented,  they  are  the  dicta 
of  the  writer  of  the  opinion  and  not  the  deci- 
sion of  the  court"    We  are  thus  brought  to 


the  consideration  of  a  question  which  may 
have  been  Incidentally  written  about,  but  has 
never  been  decided  by  this  court  It  has 
never  been  decided  because  It  has  not  been 
involved.  Aye,  more  than  that.  It  has  not 
been  considered;  for  there  has  been  nothing 
In  any  situation  actually  presented  to  this 
coturt  to  suggest  that  such  a  question  might 
arise.  This  defendant,  relying  upon  the  stat- 
ute to  which  we  have  referred,  entered  hito 
a  contract,  made  In  conformity  with  the  pro- 
visions of  such  statute,  by  which  It  acquired 
the  right  to  run  its  cars  over  some  portion  of 
the  tracks  of  the  Atlantic  Avenue  Railroad. 
The  plaintiff,  an  abutting  owner,  sought  to 
restrain  the  defendant  from  enjoying  the  privi- 
lege for  which  It  contracted,  but  the  courts 
have  so  far  held  that  the  defendant's  acts 
were  entirely  legal,  and  that  the  plaintiff  has 
no  legal  right  or  interest  with  which  the  de- 
fendant Interferes  through  the  use  that  It 
makes  of  the  trackit  of  the  Atlantic  Avenue 
Railroad  Company.  That  this  decision  can- 
not be  questioned  on  principle  Is  certain  If  It 
be  the  fact  that  at  the  time  of  the  acquisition 
of  the  franchise  over  the  street  in  question 
by  the  Atlantic  Avenue  Railroad  Company 
such  a  statute  as  the  act  of  1839  was  hi  ex- 
istence, and  was  not  in  conflict  with  the  con- 
stitution or  some  other  statutory  provision. 
All  these  questions  were  discussed  by  the  conrt 
in  People  v.  Brooklyn,  F.  &  0.  I.  Ry.  Co., 
89  N.  Y.  75.  The  assignor  in  that  case,  as  In 
this,  was  the  Atlantic  Avenue  Raihroad  Com- 
pany; in  each  case  the  right  sought  to  be 
acquired  by  the  defendant  was  the  right  to 
run  Its  cars  over  certain  tracks  of  the  assignor 
company,  and  the  justiflcation  for  the  con- 
tract according  the  right  was  the  act  of  1839 
(chapter  218,  i  1).  It  was  claimed  In  that  case 
that  the  act  of  1830,  by  the  authority  of 
which  the  contract  was  made,  was  rendered 
Invalid  by  the  constitutional  provision  of  1875 
(article  3,  §  18),  continued  in  the  revision  of 
1894.  But  the  court  held  that  the  act  of  1839 
was  unaffected  by  that  constitutional  provi- 
sion. In  that  it  did  not  undertake  to  affect  ex- 
isting legislation,  but  instead  to  restrict  legis- 
lative power  as  to  future  legislation.  Said 
the  court:  "The  whole  scope  of  the  section 
Is  to  dictate  to  the  lawmaking  power  what 
it  may  or  may  not  do  thereafter,  what  bills 
it  may  pass  and  what  it  shall  not,  and  not  at 
all  to  affect  or  act  upon  past  legislation  which 
at  the  time  was  entirely  lawful."  That  deci- 
sion has  not  been  questioned  In  the  slightest 
degree  in  any  case  to  which  our  attention  has 
been  called,  prior  to  the  present  review.  But 
as  It  is  now  challenged,  a  brief  consideration 
of  the  reasons  justifying  It  will  not  be  out  of 
place. 

It  Is  conceded  that  the  act  of  1839,  entitled 
"An  act  authorizing  railroad  companies  to  con- 
tract with  each  other,"  has  been  continued 
in  force  from  the  time  of  Its  enactment  to 
the  present  and  is  now  to  be  found  In  sec- 
tion 78  of  the  railroad  law.  Upon  Its  incor- 
poration into  section  78  of  the  railroad  law 
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by  the  revision  of  1890,  the  act  of  1839  was, 
with  many  other  laws,  in  terms  repealed  by 
section  182  of  the  railroad  law.  Laws  1890, 
c.  665.  Section  182,  however,  declared  that: 
"The  provisions  of  this  chapter,  so  far  as  they 
are  substantially  the  same  as  those  of  laws 
existing  on  April  30,  1891,  shaU  be  construed 
as  a  continuation  of  such  laws,  modified  or 
amended  according  to  the  language  employed 
In  this  chapter,  and  not  as  new  enactments." 
Independently  of  this  provision,'  under  the 
settled  doctrine  of  statatory  construction,  the 
effect  of  the  revision  of  the  statutes  by  a  re- 
enactment  of  previous  statutes  would  have 
operated  as  a  continuance  Of  the  provisions  of 
the  former  statute  instead  of  a  repeal  and  a 
new  enactment  But  the  legislature,  by  the 
provision  that  we  have  quoted,  took  away  all 
opportunity  for  question  by  enacting  that 
such  revision  constituted  a  continuation  of 
the  enactments  Incorporated  therein.  Thus 
Is  fully  supported  the  assertion  that  the  act 
of  1839  has  been  In  full  force  and  effect  from 
the  day  of  Its  enactment  to  and  Including  the 
present  time.  The  act  applies  to  both  steam 
cu)d  street-surface  railroad  corporations,  and 
authorizes  both  traffic  agreements  and  leases. 
People  V.  O'Brien,  111  N.  Y.  1,  18  N.  E.  G92; 
People  V.  Brooklyn,  F.  &  C.  I.  Ry.  Co.,  supra; 
Woodruff  V.  Railroad  Co.,  93  N.  Y.  609.  It 
Is  unaffected  by  the  provision  of  the  consti- 
tution that  "the  legislature  shall  not  pass  a 
private  or  local  bill  In  any  of  the  following 
eases."  Thirteen  specifications  follow,  one 
of  which  contains,  among  other  things,  the 
following:  "The  legislature  shall  pass  gen- 
eral laws  providing  for  the  cases  enumerated 
in  this  section,  and  for  all  other  cases  which 
in  Its  judgment  may  be  provided  for  by  gen- 
eral laws.  But  no  law  shall  authorize  the 
construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of 
the  owners  of  one-half  in  value  of  the  prop- 
erty bounded  on,  and  the  consent  also  of  the 
local  authorities  having  the  control  of  that 
portion  of  a  street  or  highway  upon  which  It 
Is  proposed  to  construct  or  operate  such  rail- 
road be  first  obtained,  or  In  case  the  consent 
of  such  property  owners  cannot  be  obtained, 
the  appellate  division  of  the  supreme  court. 
In  the  department  In  which  It  Is  proposed  to 
be  constructed,  may,  upon  application,  ap- 
point three  commissioners  who  shall  deter- 
mine, after  a  hearing  of  all  parties  Interested, 
whether  such  railroad  ought  to  be  construct- 
ed or  operated,  and  thdr  determination,  con- 
firmed by  the  court,  may  be  taken  In  lien  of 
the  consent  of  the  property  owners."  Const, 
art  3,  {  18,  as  amended  In  1874  and  continued 
In  the  revision  of  1894. 

Statutory  enactments  In  existence  at  the 
time  of  the  adoption  of  this  provision  of  the 
constitution  were  not  aimed  at,  for  the  reason 
doubtless  that  chapter  140  of  the  Laws  of 
1850  (section  28,  subd.  5)  provided  that  the  as- 
sent of  the  corporation  of  a  city  was  neces- 
sary to  authorize  the  construction  of  any 
railroad  upon  the  streets  of  a  city,  and  chap- 


ter 140  of  the  Laws  of  1854  (section  1)  pro- 
hibited the  construction  without  the  consent 
of  a  majority  in  interest  of  the  owners  of 
property  upon  the  streets  upon  which  a  rail- 
road la  to  be  constructed.  But  as  it  was  pos- 
sible for  the  legislature  to  change  the  statutes 
in  that  respect.  In  the  language  of  Judge 
Pinch,  In  8»  N.  Y.  75,  "it  [the  constitution] 
commands  the  legislature  not  to  'pass'  a  pri- 
vate or  local  bin  for  certain  specified  pur- 
poses, and  ordains  that  those  purposes  shall 
be  accomplished  through  the  aid  of  general 
laws,  and  then  restrains  their  range  by  a 
further  condition  that  even  by  a  general  law 
the  legislature  shall  not  authorize  'the  con- 
struction or  operation  of  a  street  railroad' 
except  in  certain  cases."  The  framers  of  the 
amendment  to  the  constitution  of  1874  ap- 
parentiy  saw  no  objection  to  the  principle  of 
the  act  of  1839;  otherwise  they  would  have 
prohibited  the  making  of  a  contract  with  one 
railroad  by  another  for  the  use  of  its  tracks 
without  the  consent  of  the  abutting  owner. 
This  they  did  not  attempt  to  do,  either  in 
terms  or  by  Indirection,  and  yet  they  knew, 
or  must  be  presumed  to  have  known,  the  leg- 
islation pertaining  to  that  general  subject 
The  attempt  was  to  place  restrictions  upon 
the  legislative  power,  but,  so  far  as  the  sec- 
tion quoted  is  concerned,  it  had  relation  only 
to  the  building  of  new  roads,  and  necessarily 
to  the  acquisition  of  new  franchises.  It  aim- 
ed, not  at  the  destruction  of  vested  rights, 
such  as  the  Atiantic  Avenue  Railroad  Com- 
pany had  acquired  in  the  street  In  front  of 
the  premises  of  this  plaintiff,  either  directly 
by  overthrowing  the  statute,  or  indirectly  by 
compelling  the  assignee  under  the  contract 
to  obtain  the  consent  of  abutting  owners. 
Such  consent  was  in  fact  given  when  the 
abutting  owners  first  consented  to  the  build- 
ing of  the  railroad,  for  the  consent  was  neces- 
sarily given  In  the  presence  of  a  statute  de- 
claring that  the  franchises  would  permit  the 
corporation  to  contract  with  another  railroad 
corporation  for  the  use  of  its  road.  This  as- 
sertion Is  based  upon  the  assumption  that  the 
Atiantic  Avenue  RaUroad  Company  acquired 
Its  franchise  after  the  passage  of  the  act  of 
1854,  which  required  the  consent  of  the  abut- 
ting owners.  We  do  not,  however,  rest  our 
decision  upon  that  ground,  for  we  are  not 
advised  by  the  record  of  the  date  on  which 
the  Atiantic  Avenue  Railroad  Company  ac- 
quired the  right  to  construct  and  operate  Its 
railroad  on  Bergen  street,  between  Rogers 
and  Nostrand  avenues;  but  In  any  event,  as 
we  have  already  seen,  both  on  reason  and  au- 
thority (People  V.  Brooklyn,  P.  &  C.  L  Ry.  Co.. 
supra),  the  act  of  1839  has  not  been  affected  by 
the  constitution,  and  hence  the  Atlantic  Ave- 
nue Railroad  Company  has  a  right  to  contract 
with  another  corporation  for  the  use  of  Its 
tracks.  If  the  Atiantic  Avenue  road  acquir- 
ed its  franchise  after  the  act  of  1854  had 
been  passed,  then  the  plaintiff  necessarily 
consented  to  the  making  of  such  a  contract, 
as  we  have  already  observed;    if  the  fran- 
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chlse  ■was  acquired  before,  that  road,  never- 
theless, became  vested  with  the  right  to  make 
such  a  contract  by  the  statute  of  1839.  The 
constitutional  amendment  of  1874  did  not,  a« 
we  have  seen,  attempt  to  take  away  that 
right,  nor  did  It  attempt  to  vest  In  the  legis- 
lature the  power  to  take  It  away  by  legisla- 
tive enactment  Those  provisions  had  rela- 
tion solely  to  future  legislation  that  might  af- 
fect the  creation  of  new  corporations,  and  not 
the  destruction  of  old  ones,  or  any  of  the 
rights  such  corporations  had  secured  under 
statutory  authorization.  If,  then.  It  be  true 
(as  we  shall  attempt  to  show  later  that  it  Is 
not)  that  the  legislature  has  since  the  consti- 
tutional amendment  of  1874  attempted  to  de- 
prive the  Atlantic  Avenue  Railroad  Company 
and  other  surface-railroad  corporations  sim- 
ilarly situated  of  a  valuable  part  of  their 
franchises,  such  legislation  is  unconstitutional 
and  yoid.  If  the  purpose  of  the  legislation 
under  consideration  was  to  deprive  an  assign- 
ee corporation  of  the  right  to  use  the  tracks 
of  another  corporation  vrithont  the  consent  of 
abutting  owners,  then  the  effect  intended  and 
actually  accomplished  (If  the  enactment  be 
valid)  Is  to  burden  what  was  an  absolute 
right  with  a  necessity  for  the  consents  of 
abutting  owners  before  the  right  can  be  made 
available  to  the  assignee  corporation.  Such 
a  burden  in  practical  effect  might  destroy 
that  which  was  originally  vested  in  the  as- 
signor corporation  as  a  part  of  Its  franchise; 
for,  as  the  law  now  stands,  a  railroad  cor- 
poration desiring  to  use  the  tracks  of  another 
railroad  cannot  acquire  from  the  municipality 
or  the  abutting  owners  a  franchise  to  run 
cars  over  those  tracks.  Every  part  of  the 
franchise  was  given  to  and  acquired  by  the 
corporation  constmctlng  the  railroad;  no  part 
of  It  was  retained,  nor  any  right  to  carve 
out  of  It  another  franchise.  In  whole  or  in 
part  The  consent  of  the  abutting  owners 
that  one  railroad  corporation  should  use  the 
tracks  of  another  could  not,  therefore,  confer 
or  contribute  towards  the  bestowal  of  a  fran- 
chise, and  In  the  event  of  their  refusal  to  con- 
sent they  might  very  well  claim  that  the  ap- 
pellate division  Is  not  authorized  to  grant 
consent  In  such  a  case  under  our  present  stat- 
utes, and  thereupon  Insist  that  they  were  in 
a  position  to  prevent  the  use  of  the  tracks  by 
the  assignee  corporation  until  their  demands 
should  be  complied  vrltb.  If,  however,  this 
contention  should  not  avail,  the  appellate  di- 
vision might  In  the  exercise  of  its  discretion 
refuse  to  consent,  and  thus  operation  under 
the  contract  would  be  prevented.  But  if  the 
burden  were  less  onerous,— indeed,  if  it  were 
only  slight— It  would  be  beyond  the  legisla^ 
tive  power  to  impose  It 

It  is  well  settled  that  a  perfected  railroad 
franchise,  constituted  either  by  direct  legis- 
lative grant  or  by  consent  of  local  authorities 
and  property  owners  in  pursuance  of  the  con- 
stitution and  general  laws,  especially  when 
followed  by  actual  construction  and  opera- 
tion. Is  a  property  right  that  cannot  be  after- 


wards taken  away  or  diminished,  either  by 
subsequent  constitutional  amendment  or  by 
legislative  or  municipal  action,  except  in  the 
exercise  of  the  police  power  or  the  right  of 
eminent  domain.  People  t.  O'Brien,  111  N. 
X.  1,  18  N.  E.  602,  and  cases  cited.  In  that 
case  Chief  Judge  Rnger,  at  page  41  of  the 
opinion,  says:  "We  will  refer  to  a  few  only 
of  the  statutes  on  this  subject  from  which  the 
implication  arises  not  only  that  the  state  in- 
tended to  Invest  these  franchises  with  the 
character  of  property,  but  also  to  enable  their 
mortgagees,  purchasers,  and  assigns  to  oijoy 
their  use  under  an  indefeasible  title.  Thus, 
railroad  corporations,  having  been  authorized 
to  contract  with  other  corporations  for  a 
qnallfled  transfer  of  such  franchises  for  terms 
unlimited  except  by  the  agreement  of  the 
parties.  Laws  1839,  c  218.  •  •  •  The 
statutes  cited,  as  well  as  others  not  specially 
referred  to,  Indicate  the  general  policy  of  the 
state  to  render  such  Interests  independent  of 
the  life  of  the  original  corporation,  and  trans- 
ferable as  property  by  means  of  judicial  pro- 
ceedings and  otherwise,  under  certain  restric- 
tions not  pertinent  to  our  present  purpose  par- 
ticularly to  consider.  People  v.  Brooklyn,  F. 
&  C.  I.  Ry.  Co.,  89  N.  Y.  84."  Salabillty  Is  an 
essential  element  of  property,  and  the  de- 
struction or  the  diminution  thereof  Is  a  taking 
of  property  that  cannot  be  done  except 
through  the  exercise  of  the  right  of  eminent 
domain  or  of  the  police  power.  Wynehamer  v. 
People,  18  N.  Y.  878;  In  re  Jacobs,  98  N.  Y.  98; 
People  T.  O'Brien,  supra;  Roddy  v.  Railroad 
Co.,  32  App.  Dlv.  811,  52  N.  Y.  Supp.  1025. 
In  the  latter  case  the  court  had  under  consid- 
eration the  question  now  before  us,  and  Mr. 
Justice  Hatch,  in  delivering  the  opinion  of  the 
court  well  stated  the  conclusion  necessari- 
ly resulting  from  his  argument  as  follows: 
"The  right  or  privilege  to  contract  for  its  use 
with  other  railroads,  and  thereby  derive  a 
profit  was  as  much  a  part  of  Its  franchise  as 
was  the  right  to  lay  its  tracks  or  operate  its 
cars.  This  was  a  source  of  use  which  made 
Its  property  and  franchise  valuable,  and  the 
corporation  could  no  more  be  deprived  of  this 
right  than  the  right  of  operating  In  any  other 
respect  as  authorized  by  law."  The  salabillty 
of  the  property  right  in  question  is  affected, 
and  its  value  diminished.  If  not  destroyed,  if 
the  assigrnee  thereof  cannot  make  use  of  it 
without  the  consent  of  the  abutting  owners. 
It  therefore  follows  that  if  the  legfislatlon  un- 
der consideration  on  Its  face  attempts  to  pre- 
vent a  railroad  corporation  from  possessing 
the  right  to  contract  for  the  use  of  its  road 
with  another  corporation,  from  conferring  on 
that  other  the  absolute  right  to  make  sncli 
use.  It  is  wholly  without  authority  and  void, 
and  for  that  reason  the  Judgment  under  re- 
view is  right  But  it  seems  to  us  very  dear 
that  the  legislature  has  made  no  such  at- 
tempt; for  there  is  no  statute  that  has  for  its 
purpose  the  cutting  down  of  railroad  fran- 
chises so  as  to  eliminate  therefrom  the  de- 
ment conferred  by  the  statute  of  1839.   In- 
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Btead  of  sections  91  and  102  being  in  conflict 
with  section  78,  tttey  are  in  harmony  with  it, 
and  together  clearly  state  the  legislative  pol- 
icy as  it  has  been  understood  from  the  be- 
ginning by  the  profession  and  the  courts. 
They  mark  oat  the  methods  for  the  creation 
of  franchises,  and,  together  with  other  sec- 
tions, measure  their  extent  The  legislation 
has  relation  to  the  creation  of  surface  rail- 
roads, not  their  total  or  partial  destruction. 
It  points  out  on  the  one  hand,  how,  if  at  all,  a 
franchise  to  operate  a  street-surface  railroad 
may  be  obtained.  One  of  the  necessary  steps 
'  Is  the  obtaining  of  the  consent  of  the  munlcl- 
IMil  authorities;  another  Is  that  the  consent  of 
a  majority  in  Interest  of  the  abutting  owners 
shall  be  obtained,  but.  If  It  cannot,  then  the 
consent  of  the  appellate  division  may  be  ob- 
tained in  its  stead,  when  the  road  may  be 
constructed  notwithstanding  the  refusal  of 
the  abutting  owners  to  consent  Other  sec- 
tions declare  the  rights  that  are  thus  acquir- 
ed, which  together  are  called  a  franchise,  and 
among  those  sections  is  section  78,  which  pro- 
vides that  one  of  the  rights  thus  acquired  is 
that  of  contracting  with  another  corporation 
to  lease  to  It  the  right  to  use  its  road.  Thus, 
somewhat  In  advance  of  orderly  argument, 
have  I  presented  my  deductions  from  a  con- 
sideration of  the  whole  subject.  My  Justifi- 
cation, however,  is  in  the  hope  that  thereby 
the  purpose  of  the  statutes  to  be  referred  to 
may  be  more  readily  appreciated. 

We  have  already  seen  that  section  78  of  the 
railroad  law  continued  in  force  chapter  218 
of  the  Laws  of  1889.  Indeed,  we  are  all 
agreed  in  that  respect  and  It  means  much; 
for  it  points  out  that  It  has  been  the  public 
policy  in  this  state  for  a  period  of  nearly  60 
years  to  permit  railroad  corporations  to  con- 
tract with  other  railroad  corporations  for  the 
use  of  their  roads,  a  public  policy  unchal- 
lenged in  any  direction  by  the  people,  either 
through  their  organic  law  or  through  statu- 
tory enactments,  unchallenged  directly  in  any 
case  by  the  courts,  and  challenged  indirectly 
but  once.  Upon  the  subject  of  the  granting 
of  similar  franchises  the  constitution  has  been 
the  subject  of  amendment,  and  later  of  revi- 
sion, but  no  single  sentence  can  be  pointed 
out  that  indicates  a  purpose  of  changing  the 
established  public  policy  so  far  as  it  author- 
izes railroad  corporations  to  contract  with 
other  railroad  corpoiations  for  the  use  of 
their  roads.  This  section  78  of  the  railroad 
law,  therefore,  rests  on  sure  foundation,  and 
is  buttressed  by  many  more  years  of  Influence 
in  railroad  construction  than  the  consent  of 
the  abutting  owners,  which  was  not  deemed 
necessary  in  this  state  prior  to  the  year  1854. 
This  assertion  may  seem  strange  in  the  light 
of  the  attempt  to  subordinate  every  other 
feature  of  the  railroad  law  to  that  of  the  con- 
sent of  the  abutting  owners:  but  such  con- 
sent has  not  been  for  a  very  long  time  really 
necessary;  and,  if  It  be  refused,  the  consent 
of  the  appellate  division  may  be  had  in  its 
stead.    Let  us  now  lool:  at  tho  legislation  up- 


on the  subject  of  consents.  In  the  early  his- 
tory of -the  statutes  the  consent  of  local  au- 
thorities and  property  owners  to  the  construc- 
tion of  street-surface  railroads^ln  city  streets 
was  not  required.  The  first  appearance  of 
legislation  upon  that  subject  was  a  single  sen- 
tence contained  In  subdivision  5,  {  28,  c.  140, 
of  the  Laws  of  1850,  reading  as  follows: 
"Nothing  in  this  act  contained  shall  be  con- 
strued to  authorize  *  •  •  the  construction 
of  any  railroad  not  already  located  in,  upon 
or  across  any  streets  In  any  city,  vrlthout  the 
assent  of  the  corporation  of  such  city."  This 
subdivision  was  amended  by  chapter  582  of 
the  Laws  of  1864;  but  the  sentence  quoted 
was  not  affected,  and  It  was  continued  in  the 
general  railroad  act  of  1850  without  change 
until  its  re-enactment  in  section  91  of  the 
raihroad  law  of  1890.  It  was  not  until  1854 
that  the  legislature  saw  fit  to  require,  as  a 
condition  precedent  to  the  construction  of  a 
street-surface  railroad  in  a  city,  the  consent 
of  a  majority  in  Interest  of  the  owners  of 
property  abutting  upon  streets;  but  by  sec- 
tion 1,  c.  140,  of  the  Laws  of  1864  it  was  pro- 
vided: "The  common  councils  of  the  several 
cities  of  this  state  shall  not  hereafter,  per- 
mit to  be  constructed  in  either  of  the  streets 
or  avenues  of  said  city  a  railroad  for  the 
transportation  of  passengers,  which  com- 
mences and  ends  in  said  city,  without  the 
consent  thereto  of  a  majority  in  interest  of 
the  owners  of  property  upon  the  streets  in 
which  said  railroad  Is  to  be  constructed  being 
first  had  and  obtained,"  This  sentence  contin- 
ued In  force  without  change  until  It  was  re- 
enacted  in  section  91  of  the  railroad  law  of 
1890.  The  next  general  legislation  upon  this 
subject  was  section  3,  c  252,  of  the  Laws  of 
1884,  which  continued  In  force  without  amend- 
ment until  its  re-enactment  in  section  91  of 
the  railroad  law.  Since  the  enactment  of  the 
general  railroad  law,  sections  90  and  91  have 
been  amended  by  section  91,  c.  676,  Laws 
1892;  chapter  434,  Laws  1893;  chapters  545, 
933,  Laws  1896;  and  by  chapter  855,  Laws 
1896.  A  reference  to  the  character  of  the 
amendments  will  not  be  serviceable,  but  such 
portions  of  existing  sections  90  and  91  of  the 
railroad  law  as  are  material  to  the  present 
discussion  read  as  follows: 

"Sec.  90.  Street  Surface  Baih-oad;  General 
Provision.  A  corporation  organized  for  the 
purpose  of  building  and  operating  or  extending 
a  street  railroad,  or  any  of  its  branches,  for 
public  use  in  the  conveyance  of  persons  and 
property  in  cars  for  compensation,  upon  and 
along  any  street,  avenue,  road  or  highway, 
in  any  city,  town  or  village,  or  in  any  two  or 
more  civil  divisions  of  the  state,  must  comply 
with  the  provisions  of  this  article." 

"Sec.  91.  Consent  of  Property  Owners  and 
Municipal  Authorities.  Such  railroad  shall 
not  be  built,  extended  or  operated,  unless  the 
consent  in  writing,  acknowledged  as  are  deeds 
entltied  to  be  recorded,  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and 
also  the  consent  of  the  municipal  authorlUea 
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having  control  of  tbat  portion  of  a  street  or 
highway  upon  which  It  Is  proposed  to  "build  or 
operate  such  railroad  shall  have  been  first  ob- 
tained." 

We  have  thus  given  a  review  of  the  legis- 
lation In  this  state  as  to  the  necessity  of  con- 
sents of  local  authorities  and  property  own- 
ers to  the  construction,  maintenance,  or  opera- 
tion of  Btreet-surfftce  railroad  tracks  in  streets. 
It  is  evident  tbat  the  legislature,  from  the  be- 
ginning to  the  end  of  this  general  legislation, 
has  never  intended  to  require  consents  of  local 
authorities  or  property  owners  to  the  opera- 
tion by  one  railroad  company  of  its  cars  over 
the  tracks  of  another  railroad  company  by 
virtue  of  a  traffic  contract  with  such  other 
railroad  company,  but  that  it  Intended  to  re- 
quire such  consents  only  to  the  construction, 
maintenance,  or  operation  of  new  railroad 
tracks  constituting  either  main  lines,  branches, 
or  extensions.  Giving  to  the  phraseology  of 
the  statutes  Its  ordinary  meaning,  we  have  a 
perfectly  working  harmonious  system,  one 
tbat  accords  not  only  with  the  professional 
understanding  of  its  purxx>3e,  but  with  the  his- 
tory surrounding  the  development  of  the  dif- 
ferent branches  of  the  law,  until  finally  they 
were  consolidated  into  one  general  act.  When 
the  legislature  Incorporated  chapter  218,  Laws 
1838,  into  the  general  railroad  act,  and  pro- 
vided that  It  should  constitute  a  continuance 
of  tbat  chapter,  and  not  a  repeal  and  re-enact- 
ment thereof,  it  made  it  perfectly  clear  that  It 
was  the  legislative  intent  not  only  that  such 
a  right  should  thereafter  be  continued  to  all 
railroad  corporations  created  under  and  by 
virtue  of  the  provisions  of  the  general  law, 
but  tbat  it  should  preserve  the  statute  from 
even  an  opportunity  of  controversy  as  to 
whether  it  was  in  violation  of  the  spirit  of  the 
constitutional  amendment  of  1S74.  That 
amendment  did  not,  as  we  have  seen,  affect 
past  legislation,  and  therefore  could  not  by 
any  possibility  be  said  to  affect  a  provision 
of  law  upon  that  subject  that  should  be  con- 
tinued in  a  general  railroad  law  Instead  of  be- 
ing re-enacted.  So,  too.  It  continued  the  leg- 
islation upon  the  subject  of  the  consents  of 
the  municipalities,  and  also  the  legislation  up- 
on the  subject  of  the  consent  of  the  abutting 
owner.  It  is  quite  evident  that  It  was  the 
legislative  understanding  that  these  several 
enactments  were  in  harmony  with  each  other 
and  could  stand  together,  and  there  really 
does  not  seem  to  be  any  room  for  questioning 
It;  but.  If  there  were,  it  would  be  the  duty  of 
the  courts  to  harmonize  the  enactments.  No 
such  effort,  however,  is  needed.  By  the  gen- 
eral ralhroad  law,  in  order  to  acquire  the  right 
to  construct,  extend,  or  operate  a  railroad  up- 
on a  public  street  there  must  be  obtained— 
First,  consent  of  the  municipal  authorities; 
second,  consent  of  a  majority  in  interest  of 
the  abutting  owners,  or,  if  that  cannot  be 
had,  the  consent  of  the  appellate  dlyision. 
When  these  consents  have  been  obtained,  and 
the  railroad  corporation  obtaining  them  bas 
In  all  other  respects  compiled  with  the  com- 


mands of  the  general  railroad  law,  it  acquires 
what  U  known  as  a  franchise,  and  one  of  the 
Important  features  of  that  franchise  consists 
In  the  right  to  contract  with  another  corpora- 
tion for  the  use  of  its  tracks,  which  right  be- 
comes a  part  of  the  franchise.  Thus  reading 
together  the  several  sections  of  the  railroad 
law  (and  we  see  no  other  way  in  which  they 
can  possibly  be  read  except  by  eliminating  ab- 
solutely from  consideration  the  oldest  and 
most  firmly  grounded  of  all  the  statutes  we 
have  referred  to),  we  come  necessarily  to  the 
conclusion  that  the  court  below  was  right  in 
holding  that  the  Atlantic  Avenue  Ballroad 
Company,  when  it  acquired  its  franchise,  se- 
cured as  a  part  of  It  the  right  to  contract 
with  another  railroad  company  to  use  its 
tracks,  a  right  that  neither  the  municipality 
nor  the  abutting  owner  could  take  away  or 
impair. 

Already  onr  consideration  of  the  general 
subject  bas  proceeded  to  unreasonable  length, 
but  it  may  not  be  out  of  place  to  state  the 
point  of  divergence  resulting  In  such  totally 
different  views.  On  the  one  band,  the  under- 
lying idea  is  that,  in  order  to  run  over  the 
tracks  of  another  railroad,  a  railroad  corpora- 
tion must  acquire  a  new  franchise  for  tbat 
particular  purpose,  which,  if  true,  would 
necessarily  require  the  consent  of  the  munici- 
pality and  the  abutting  owners;  while,  on  the 
other  hand,  it  is  that  such  railroad  acquires  a 
franchise  as  to  streets  upon  which  it  con- 
structs its  railroad,  but  its  right  to  use  the 
tracks  of  the  other  railroad  it  gets  by  contract 
with  the  corporation  owning  the  francliise, 
and  all  of  it,  which  Includes  by  the  express 
terms  of  the  statute  the  right  to  make  a  con- 
tract for  such  use.  Let  us  stop  a  moment  to 
see  what  Is  bivolved  In  the  claim  tliat  a  new 
franchise  is  required  to  operate  on  the  tracks 
of  another  railroad.  (1)  It  necessarily  denies 
tbat  the  constructing  railroad  obtained  by  Its 
franchise  all  that  the  statute  provided  for. 
(2)  It  assumes  that  there  can  be  more  than  one 
franchise  over  the  same  right  of  way,  and  In- 
deed as  many  franchises  as  there  might  be 
railroad  corporations  desiring  its  use.  (3) 
That  the  right  to  confer  it  was  reserved  to 
the  abutting  owner,  notwithstanding  the  stat- 
ute positively  declared  it  should  pass  to  the 
constructing  railroad.  (4)  That  what  the  stat- 
ute granted  was  not  an  absolute  right,  bat 
something  which  might  ripen  into  one  pro- 
vided the  necessary  consents  could  be  obtain- 
ed, notwithstanding  the  absence  of  a  sentence, 
phrase,  or  word  suggesting  such  a  limitation. 
(5)  That  the  right  to  contract  for  the  use  of 
Its  property  conferred  by  the  statute  upon  the 
constructing  railroad  is  not  Interfered  with 
by  enjoining  every  other  railroad  corporation 
from  making  use  of  the  tracks,  although  a 
contract  for  that  purpose  be  obtained.  Tbat 
such  a  holding  would  be  of  far-reaching  effect 
no  one  can  doubt  That  It  would  oonta  aa 
a  right  that  which  at  present  is  but  a  shadow, 
and  deprive  others  of  rights  vested  as  firmly 
and  as  sacredly  as  any  of  the  rights  we  treas- 
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ure  and  enjoy,  there  can  be  no  doabt.  And 
where  Is  to  be  fonnd  the  basis  for  this  radical 
change  In  the  well-understood  law  of  the 
state,— this  claim  that,  notwithstanding  the 
statute  Invests  a  corporation  with  snch  a  right, 
it  is  not  available,  because  section  91  of  the 
statnte  provides  that  "a  street  surface  rail- 
road, or  extensions,  or  branches  thereof,  shall 
not  be  built,  extended  or  operated  unless  the 
consent  in  writing  *  *  *  of  the  owners  of 
one-half  in  value  of  the  property"  be  obtain- 
ed? The  words  "or  operate"  in  th&t  sentence 
are  seized  hold  of  to  the  exclusion  of  all  the 
other  portions  of  the  railroad  law,  to  destroy 
the  right  expressly  conferred  by  another  sec- 
tion. There  is  no  rule  of  construction  which 
will  permit  a  court  to  give  these  words  such 
an  effect.  The  history  which  occasioned  the 
incorporation  of  the  words  "or  operate"  does 
not  suggest  that  it  was  intended  for  such  a 
Bitnation  as  we  have  here  presented;  on  the 
contrary.  It  la  well  known  that  early  in  the 
history  of  street-surface  railroad  building  it 
was  quite  common  to  construct  extensions  on 
Sundays  or  legal  holidays,  and  then  for  the 
managers  to  say,  "What  are  you  going  to  do 
about  it?  Xou  can't  tear  up  our  tracks,  and 
you  can't  prevent  us  from  using  what  is  our 
own."  Hence  a  mandate  of  the  constitution, 
and  a  statute  depriving  a  corporation  of  any 
advantage  by  reason  of  such  construction,  by 
denying  to  it'  the  right  to  operate  In  the  ab- 
sence of  consents.  The  statutes,  considered 
together,  as  we  have  already  pointed  out, 
show  that  it  was  intended  to  apply  to  the 
creation  of  new  franchises,  and  the  language 
employed  is  entirely  appropriate  to  that  end, 
and  as  thus  construed  it  is  In  harmony  with 
section  78.  Special  attention  is  called  to  sec- 
tion 102  of  the  railroad  law,  as  clearly  Indi- 
cating the  legislative  understanding  of  the 
sense  in  which  the  words  used  by  it  were  em- 
ployed. It  prohibits  a  street-surface  raih:oad 
corporation  from  "constructing,  extending  or 
operating"  its  road  in  any  portion  of  a  street 
In  which  there  is  already  a  street-surface  rail- 
road, without  the  consent  of  the  latter  cor- 
poration, but  authorizes  it  to  use  the  tracks  of 
the  other  street-surface  railroad  for  a  certain 
distance  upon  condemning  the  right  to  do  so 
by  proceedings  In  court.  A  franchise,  in  the 
fun  sense  of  that  term,  to  operate  in  such  a 
street,  cannot  be  obtained  without  the  con- 
sent of  the  other  corporation,  the  municipal 
authorities,  and  abutting  owners.  But  some- 
thing that  the  corporation  has  can  be  obtain- 
ed, viz.  the  right  to  run  cars  over  its  tracks 
In  that  street,  and' this  by  condemnation  pro- 
ceedings. The  point  of  view  from  which  it 
is  possible  to  see  in'  the  words  "or  operate", 
snch  portentous  meaning  as  to  cause  them  to 
override  and  destroy  rights  vested  by  virtue 
of  the  command  of  solemn  statutory  enact- 
ments is  taken  through  sympathy  for  the 
abutting  owner.  No  statute  has  ever,  In 
terms,  conferred  upon  him  an  absolute  right 
to  prevent  the  operation  of  cars.  He  never 
had  any  consideration  in  the  premises  under 


the  laws  of  this  state  until  thf  act  of  1854, 
and  from  that  day  to  this  his  refusal  to  con- 
sent has  been  of  no  avail  if,  in  the  Judgment 
of  the  appellate  division,  the  public  interest 
required  that  a  railroad  should  be  constructed. 
But  It  is  said  that  the  language  of  the  statute 
that  was  Intended  to  measure  out  Just  the 
amount  of  consideration  that  should  be  paid 
to  him  does  not  do  so  In  fact,  because  the 
potency  of  the  words  "or  operate"  enables 
him  to  claim  as  a  right  that  he  can  prevent 
the  nse  of  the  tracks  In  front  of  his  premises 
by  a  new  railroad  nnder  a  contract  with  the 
old  railroad,  to  whose'  construction  he  had  con- 
sented. In  no  Judicial  opinion  reaching  such 
a  conclusion  have  the  provisions  of  the  act  of 
1839  (now  section  78  of  the  railroad  law)  re- 
ceived consideration,  and  It  Is  submitted  that 
when  read  in  connection  with  the  other  pro- 
visions of  the  railroad  law,  as  it  is  the  duty 
of  the  court  to  do,  and  read  for  the  purpose 
of  ascertaining  the  true  Intent  and  meaning 
of  the  several  provisions,  the  conclusion  must 
be  reached  that  this  defendant  has  the  right 
to  use  the  tracks  on  the  block  In  question  by 
contract  with  the  Atlantic  Avenue  Railroad 
Company.  The  Judgment  should  be  affirmed, 
with  costs. 

GRAY,  J.  (concurring).  Although  I  was  not 
present  when  the  Colonial  City  Traction  Case 
was  decided  (163  N.  Y.  640,  47  N.  E  810),  I 
should  yield  a  loyal  obedience  to  Its  authority, 
however  much  I  might  differ  in  my  views  from 
those  expressed  in  that  decision,  if  I  thought 
it  foreclosed  the  discussion  In  the  present 
case.  But  I  think  it  does  not  do  so,  and  that 
the  question  of  the  effect  of  the  act  of  1839 
is  now  so  presented,  under  the  facts,  as  to 
enjoin  upon  us,  not  a  nullification  of  what 
was  decided  in  the  former  case,  but  a  con- 
sideration of  whether  the  right  possessed  by 
a  street-railway  company  to  contract  with  an- 
other for  the  use  of  its  track  has  been  abro- 
gated. The  former  case  did  not,  necessarily, 
Involve  the  present  question.  The  opinion  of 
the  Chief  Judge  has  pointed  out  the  distinction 
between  the  eases,  and  I  feel  myself  free  to 
concur  with  him  in  the  conclusions  which 
he  has  reached. 

VANN,  J.  (dissenting).  On  the  25th  of 
October,  1804,  the  plaintiff,  an  abutting  owner 
upon  Bergen  street,  hi  the  city  of  Brooklyn, 
brought  this  action  to  restrain  the  defendant, 
a  domestic  corporation  organized  under  the 
general  railroad  act  of  1890,  from  construct- 
ing, operating,  or  maintaining  a  surface  rail- 
road through  Bergen  street  in  front  of  his 
premises,  upon  the  ground  that  it  had  not  ob- 
tained the  consent  of  the  property  owners  as 
required  by  law.  Upon  the  trial  it  app^red 
that  on  the  19th  of  June,  1894,  the  defendant 
received  the  consent  of  the  local  authorities 
of  said  city  to  construct  and  operate  a  street 
railroad  through  several  streets,  including  one 
block  on  Bergen  street,  upon  condition  that 
it  should  comply  with  all  the  provlsioins  of  the 
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railroad  law,  but  It  bad  not  obtained  the 
cunsent  of  a  majority  of  the  property  owners 
on  said  block  on  of  the  appellate  division  of 
the  supreme  court  to  the  construction  or  opera- 
tion of  said  road  thereon.  The  Atlantic  Ave- 
nue Railroad  Company,  organized  in  1872,  had 
for  many  years  prior  to  the  commencement  of 
this  action  operated  a  double-tracli  street-sur- 
face railroad  along  Bergen  street  to  front  of 
the  premises  of  the  plaintiff,  who  owned  no 
part  of  the  street.  On  the  13th  of  October, 
1884,  an  agreement  was  entered  Into  between 
the  defendant  and  the  Atlantic  Company, 
which,  among  other  things,  provided  that  "the 
Nassau  Company,  for  the  purpose  of  operat- 
ing Its  railroad  on  said  portion  of  Bergen 
street  [being  the  part  In  question],  may  use 
the  tracks  and  wires  of  the  Atlantic  Company 
thereon,  and  may,  upon  and  along  said  por- 
tion of  Bergen  street,  place  and  maintain  its 
feed  wires  upon  the  poles  of  the  Atlantic  Com- 
pany, and  shall  pay  the  Atlantic  Company  a 
proper  rental  for  such  use  of  said  tracks, 
wires,  and  poles."  After  the  commencement 
of  this  action,  and  on  the  2d  of  November, 
1894,  a  second  agreement  was  entered  Into 
between  said  companies,  which  provided  that 
"the  cars  of  the  Nassau  Company  may  be 
moved  over  the  tracks  of  the  Atlantic  Com- 
pany on  Bergen  street  [through  the  block  in 
question],  and  the  Atlantic  Company  agrees 
to  furnish  the  power  to  move  the  said  cars 
on  said  portion  of  Bergen  street.  The  Nassau 
Company  agrees  to  pay  the  Atlantic  Company 
annually  for  the  use  of  said  tracks  and  power 
such  sum  as  the  parties  hereto  may  hereafter 
agree  upon,  and,  if  they  fall  to  so  agree,  the 
annual  compensation  shall  be  determined  as 
provided  in  section  102  of  the  railroad  law." 
The  action  was  tried  at  a  special  term  of  the 
supreme  court,  and  the  justice  presiding  held 
that  the  defendant,  under  "an  agreement" 
(not  specifying  which),  had  "the  legal  right  to 
operate  Its  railroad  over  the  tracks  of  the  At- 
lantic Avenue  Railroad  Company  in  Bergen 
street,  •  *  •  notwithstanding  the  property 
owners  upon  Bergen  street  *  •  *  have  not 
given  their  consent  to  the  construction  and 
operation  of  the  defendant's  railroad;  that  the 
proposed  operation  by  the  defendant  of  its 
railroad  on  Bergen  street  is  lawful,  and  that 
the  plaintiff  Is  not  entitled  to  an  injunction 
enjoining  and  restraining  the  defendant  from 
such  operation;  that  the  defendant,  not  hav- 
ing the  consent  of  the  property  owners  on 
Bergen  street,  *  •  •  is  not  entitled  to  con- 
struct a  railroad  thereon,"  and  judgment  was 
directed  accordingly,  without  costs  to  either 
party.  The  trial  court  thus  held  that  the  con- 
sents of  abutting  owners  were  not  required 
for  the  operation  of  a  street  railroad,  as  dis- 
tinguished from  the  construction  thereof,  and 
the  general  term  affirmed  the  judgment,  one 
of  the  learned  justices  dissenting. 

There  is  no  dispute  as  to  the  facts,  and  the 
question  presented  for  us  to  determine  Is 
whether  the  defendant  had  a  legal  right,  as 
against  the  plaintiff,  under  the  circumstances 


stated,  to  operate  Its  railroad  upon-  the  tracks 
of  the  Atlantic  Avenue  Company  through  that 
portion  of  Bergen  street  passing  in  front  of 
the  plaintlfTs  premises.  The  determloatloii 
of  this  question  requires  us  to  consider  section 
IS  of  article  3  of  the  constitution  tcbapter  218, 
Laws  1839),  and  several  sections  of  the  rail- 
road law.  Said  section  of  the  constitntloD 
provides  that  "the  legislature  shall  not  pass 
a  private  or  local  bill  in  any  of  the  following 
cases."  Then  follow  13  specifications,  and 
among  others  .the  following:  "Granting  to  any 
corporation,  association  or  todlvidual,  the  right 
to  lay  down  railroad  tracks."  After  this  enu- 
meration the  section  provides  that  "the  legis- 
lature shall  pass  general  laws  providing  for 
the  cases  enimierated  In  this  section,  and  for 
all  other  cases  which  in  Its  judgment  may  be 
provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation 
of  a  street  raih-oad  except  upon  the  condidon 
that  the  consent  of  the  owners  of  one-half 
in  value  of  the  property  bounded  on,  and  the 
consent  also  of  the  local  authorities  having 
the  control  of,  that  portion  of  a  street  or  high- 
way upon  which  It  Is  proposed  to  construct 
or  operate  such  railroad,  be  first  obtained,  or 
in  case  the  consent  of  such  property  owners 
cannot  be  obtatoed,  the  appellate  division  of 
the  supreme  court.  In  the  department  in  which 
It  Is  proposed  to  be  constructed,  may,  upon 
application,  appoint  three  commissioners  who 
shall  determine,  after  a  hearing  of  all  parties 
Interested,  whether  such  railroad  ought  to  be 
constructed  or  operated,  and  their  determina- 
tion, confirmed  by  the  court,  may  be  taken  in 
lieu  of  the  consent  of  the  property  owners." 
Const,  art.  3,  {  18,  as  amended  In  1874  and 
continued  In  the  revision  of  18&4.  The  statute 
of  1839,  entitled  "An  act  authorizing  railroad 
companies  to  contract  with  each  other,"  pro- 
vides that  "It  shall  be  lawful  hereafter  for 
any  railroad  corporation  to  contract  with  any 
other  railroad  corporation  for  the  use  of  their 
respective  roads,  and  thereafter  to  use  the 
same  in  such  manner  as  may  be  prescribed  bi 
such  contract."  Laws  1839,  c.  218.  While 
this  act  was  repealed  In  1890,  the  repealing 
statute  provided  that  the  provisions  of  the 
railroad  law,  so  far  as  they  are  substantially 
the  same  as  those  of  laws  previously  existing, 
"shall  be  construed  as  a  continuation  of  such 
laws,  modified  or  amended,  according  to  the 
language  employed  in  this  chapter  and  not  as 
new  enactments."  Laws  1890,  c.  565,  {  182. 
By  section  78  of  the  railroad  la-sf,  the  pro- 
vision already  quoted  from  the  act  of  1839  Is 
repeated  In  hsec  verba.  Section  90  of  the 
railroad  law,  so  far  as  now  material.  Is  as 
follows:  "The  provisions  of  this  article  shall 
apply .  to  every  corporation  which  under  the 
provisions  thereof,  or  of  any  other  law,  has 
constructed  or  shall  construct  or  operate,  or 
has  been  or  shall  be  organized  to  construct 
or  operate,  a  street  surface  railroad,  or  any 
extension  or  extensions,  branch  or  branches 
thereof,  for  public  use  In  the  conveyance  of 
persons  and  property  for  compensation,  upon 
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and  along  any  street,  avenue,  road  or  high- 
way, in  any  city,  town  or  village,  or  in  any 
two  or  more  civil  divisions  of  the  state,  must 
comply  with  the  provisions  of  this  article." 
Laws  1890,  c.  565,  {  90;  Laws  1893,  c.  434,. { 
90.  Section  91,  the  next  in  order,  provides 
that  "a  street  surface  railroad,  or  extensions 
or  branches  thereof,  shall  not  be  built,  extend- 
ed or  operated  unless  the  consent  in  writing, 
acknowledged  or  proved  as  are  deeds  entitled 
to  be  recorded,  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on,  and  also 
the  consent  of  the  local  authorities  having 
control  of  that  portion  of  a  street  or  highway 
upon  which  it  is  proposed  to  build  or  operate 
such  railroad,  shall  have  been  first  obtained." 
The  rest  of  said  sections  are  not  material  in 
this  controversy,  nor  are  the  amendments 
passed  in  1896  and  1896.  Laws  1895,  c.  545; 
Laws  1896,  c.  855.  Section  102  prohibits 
street-surface  railroad  corporations  from  con- 
structing, extending,  or  operating  their  roads 
or  trades  In  that  portion  of  any  street  In  which 
there  Is  already  a  street-surface  railroad  with- 
out the  consent  of  the  corporation  owning  and 
maintaining  the  same,  except  that  any  street- 
surface  railroad  company  may  use  the  tracks 
of  another  street-surface  railroad  company  for 
a  certain  distance,  varying  with  the  popula- 
tion of  the  place  where  it  is  located,  upon 
condemning  the  right  to  do  so  by  proceedings 
In  court.  These  are  all  the  provisions  of  the 
constitution  or  statutes  that  are  regarded  as 
material  to  the  determination  of  the  question 
before  ns. 

The  act  of  1839  must  be  regarded  as  having 
been  continuously  in  force  from  the  date  of 
its  passage  until  the  present  time,  for,  al- 
though that  statute  has  been  repealed  in  form, 
it  has  been  continued  in  fact  by  consolida- 
tion with  many  others  in  the  comprehensive 
act  now  known  as  the  "Railroad  Law."  The 
statute  of  1839,  in  connection  with  the  con- 
stitutional amendment  above  quoted,  receiv- 
ed consideration  from  this  court  in  People  v. 
Brooklyn,  F.  &  C.  I.  Ry.  Co.,  89  N.  X.  75, 
where  it  was  held  that  said  act  was  not  af- 
fected by  the  constitutional  provision,  which 
prohibits  future  legislation  only,  without  ref- 
erence to  previously  existing  laws.  In  no  oth- 
er respect  is  that  case  regarded  as  analogous 
to  the  one  before  us,  for  it  was  an  action 
brought  by  the  state  through  its  attorney  gen- 
eral to  restrain  the  defendant  therein  from 
running  its  cars  upon  Atlantic  avenue  in  the 
city  of  Brooklyn.  There  was  no  defendant 
except  the  railroad  proceeded  against.  The 
abutting  owners  were  not  parties,  and  their 
rights  were  not  passed  upon.  On  page  91  the 
court  said:  "It  is  the  state  which  sues.  No 
private  citizen  is  seeking  to  vindicate  bis  in- 
dividual rights.  That  would  present  a  very 
different  case  from  the  one  before  us.  It  Is 
the  state,  representing  the  whole  people, 
which  seeks  to  restrain  the  defendant  from 
exercising  the  right  which  the  state,  repre- 
senting the  whole  people,  expressly  confer- 
red."   The  case  of  People  v.  O'Brien,  111  N. 


Y.  1,  18  N.  B.  692,  was  also  brought  by  the 
attorn^  general,  while  Beverldge  v.  Railroad 
Co.,  112  N.  Y.  1,  19  N.  B.  489,  was  brought 
by 'a  stockholder,  and  In  neither  were  tb» 
rights  of  abutting  owners  Involved.  The  act 
of  1839  was  doubtless  passed  with  reference 
to  steam  railroads  only,  as  no  other  kind  was 
then  in  existence.  It  Is  questioned  whether, 
as  continued  in  force  by  section  78  of  the 
railroad  law,  it  has  any  other  application,  for 
it  is  not  found  in  the  article  entitied  "Street 
Surface  Railroads."  Assuming,  however,  that 
it  now  has  a  general  application,  the  question 
remains  whether  the  defendant,  by  virtue  of 
its  agreement  with  the  Atiantic  Avenue  Com- 
pany, can  run  Its  cars  over  the  tracks  of  the 
latter  In  Bergen  street,  without  the  consent  of 
the  abutting  owners  or  the  approval  of  the 
supreme  court  As  stated  In  another  form, 
the  question  is  whether  the  running  of  its 
cars  through  its  own  operating  agents,  by 
means  of  the  power  furnished  by  the  Atiantic 
Company  on  the  tracks  of  the  latter,  Is  operat- 
ing its  road;  and,  If  so,  is  such  operation  pro- 
hibited by  constitution  or  statute,  except  on 
compliance  with  the  conditions  mentioned? 
In  Colonial  City  Traction  Co.  v.  Kingston 
City  R.  Co.,  153  N.  Y.  540,  47  N.  B.  810,  we 
held  that  "the  use  by  a  street-surface  railroad 
company  of  a  few  hundred  feet  of  the  Inter- 
vening tracks  of  another  company,  to  form 
a  connection  between  the  main  portions  of 
its  own  track,  over  which  to  run  Its  own  cars 
and  transport  its  own  passengers  as  part  of 
a  continuous  route,"  was  "an  'operation'  of 
Its  road,  within  the  meaning  of  the  provisions 
of  the  constitution  and  of  the  atatute."  The 
question  there  presented  was  whether  the 
Colonial  Company  could  condemn  the  right  to 
use  the  tracks  of  the  Kingston  Company  to 
connect  main  portions  of  a  line  to  be  operat- 
ed as  an  independent  railroad  without  first 
obtaining  the  consent  of  the  local  authorities 
and  the  abutting  owners.  That  case  is,  there- 
fore, analogous  to  this,  to  the  extent  of  de- 
termining what  Is  meant  by  the  phrase  "op- 
erating a  railroad."  In  discussing  that  ques- 
tion, we  said,  "If  the  appellant  shall  finally 
succeed  in  acquiring  the  right  to  run  Its  cars 
for  a  short  distance  on  the  respondent's 
tracks.  It  will  still  be  operating  its  own  rail- 
road, not  that  of  another  company,  over  that 
part  of  its  route  as  well  as  any  other.  It 
clearly  would  not  be  operating  the  respond- 
ent's railroad,  but  using  a  portion  of  the 
tracks  of  the  respondent  to  operate  its  own 
railroad.  Two  different  companies  cannot  op- 
erate the  same  railroad  at  the  same  time,  al- 
though both  may  use  the  same  track  in  part 
to  operate  their  respective  roads.  When  the 
statute  provides  that  'any  street  surface  rail- 
road company  may  use  the  tracks  of  another 
street  .surface  railroad  company'  upon  certain 
conditions,  permission  to  'use  the  tracks,'  Im- 
plies use  for  the  purpose  of  operating  Its  cars 
thereon.  ManifesUy  no  other  use  is  intend- 
ed. A  railroad  is  none  the  less  in  operation 
between  two  points  because  it  runs  lt»  cars 


Digitized  by 


Google 


554 


62  NORTHBASTERN   RSiPORTER. 


(N.T. 


for  a  part  of  the  way  over  the  tracks  of  an- 
other road.  When  a  railroad  corporation  ac- 
quires the  right  to  run  its  cars  over  a  street, 
'  whether  upon  Its  own  track  or  that  of  anoth- 
er, that  right  becomes  a  part  of  the  railroad, 
and  in  exercising  that  right  the  corporation 
operates  its  own  road.  The  operation  of  a 
railroad  Includes  the  running  of  cars,  and 
when  a  company  runs  its  own  cars,  receives 
Its  own  passengers,  and  collects  its  own  fares 
over  a  continuous  route  of  four  miles,  and  all 
the  trackage  belongs  to  it  except  a  connect- 
ing link  of  a  few  hundred  feet  in  the  middle, 
which  it  acquires  the  right  to  use  through  the 
power  of  eminent  domain,  we  think  it  is  to 
be  regarded  as  operating  Itsown  railroad  over 
the  entire  route,  within  the  meaning  of  the 
constitution  and  the  statute.  The  prohibi- 
tion Is  in  the  disjunctlye,  and  is  directed 
against  operation  the  same  as  it  is  against 
construction."  While  In  discussing  that  case 
language  was  used  .not  applicable  thereto,  be- 
cause It  was  a  case  of  condemnation,  but  ap- 
plicable to  a  case  like  this  where  there  Is  a 
consent  by  one  railroad  to  permit  another  to 
use  Its  tracks,  atill  the  language  above  quot- 
ed was  directly  applicable  and  germane  to 
the  case  then  in  hand.  Upon  the  reargument 
we  limited  the  effect  of  the  decision  to  pro- 
ceedings in  Invltum  to  acquire  the  right  to 
use  the  connecting  track  of  another  company, 
but  in  no  other  respect  did  we  modify  our 
previous  conclusion.  154  N.  Y.  483,  48  N.  E. 
900.  There  Is  no  difference  between  the  two 
cases  so  far  as  the  meaning  of  the  word  "op- 
eration" is  concerned,  except  that  in  this  case 
the  power  Is  furnished  by  the  company  own- 
ing the  tracks,  while  In  that  case  It  was  to 
be  furnished  by  the  company  running  the 
cars.  I  think  the  decision  was  correct,  and 
that,  unless  It  is  distinctly  overruled  in  an 
essential  feature,  we  are  bound  to  hold  that 
the  defendant  under  its  agreement  with  the 
Atlantic  Avenue  Company  was  to  operate  its 
own  railroad  through  that  portion  of  Bergen 
street  In  question.  It  adopted  the  tracks  of 
that  company  as  its  own  for  the  purpose  of 
operating  its  railroad.  If  running  cars  is  not 
operating  a  railroad  it  is  difficult  to  under- 
stand what  the  statute  means  by  "operate" 
or  "operated."  As  It  was  not  to  operate  the 
Atlantic  Avenue  Railroad,  what  road  could 
it  operate  except  Its  own?  The  courts  be- 
low have  held  that  a  street-surface  railroad 
may  be  operated  upon  a  public  street  without 
the  consent  of 'a  majority  of  the  abutting 
owners  or  of  the  supreme  court,  notwithstand- 
ing the  command  of  the  constitution  and  the 
railroad  law.  As  we  said  In  the  Kingston 
Case,  "the  consent  required  Is  not  simply  to 
the  laying  of  the  tracks,  but  also  to  the  opera- 
tion of  the  road.  *  •  •  An  abutting  own- 
er might  be  willing  to  permit  one  company  to 
operate  its  line  through  the  street  In  front 
of  his  property,  which  would  Involve  the  pas- 
sage of  but  three  or  four  cars  an  hour,  but 
not  be  willing  that  several  companies  should 
have  that  privilege,  which  might  Involve  the 


passage  of  a  car  every  two  minutes.  It  is  not 
the  laying  of  tracks,  but  the  running  of  can, 
that  constitutes  the  chief  burden,  bota  aptm 
the  street  and  the  property  of  the  abutting 
owners.  Consent  to  the  burden  of  one  road 
should,  in  reason,  be  limited  to  that  road  with 
whatever  increase  of  business  it  may  have, 
but  should  not  be  extended  to  as  many  roads 
as  can  crowd  their  cars  Into  operation  upon 
the  street  It  would  be  an  unreasonable  con- 
struction to  hold  that  this  Is  what  the  public 
authorities  or  the  private  citizens  intend 
when  they  consent  to  the  building  and  opera- 
tion of  a  street  railroad.  Instead  of  an  ad- 
vantage to  the  public  or  to  those  owning 
property  on  the  street,  which  is  the  Induce- 
ment to  obtain  consent,  it  might  result  in  a 
heavy  and  unexpected  burden  upon  both, 
without  any  power  to  prevent  it,  and  yet  with 
no  intention  to  consent  to  It  It  would  be  a 
perversion  of  the  consent  given  by  extending 
It  far  beyond  the  intention  of  the  parties."  I 
do  not  wish  to  retreat  from  the  position  thus 
taken,  which  was  concurred  In  by  every  mem- 
ber of  the  court  who  took  part  In  the  decision. 
The  legislature  had  the  power  to  prevent  rail- 
road companies  from  operating  their  roads 
without  first  obtaining  the  consents  of  the 
abutting  owners,  for  it  has  all  the  power  of 
legislation  that  the  people  can  grant  except 
as  It  Is  restrained  by  the  constitution,  which 
contains  no  prohibition  upon  the  subject. 
Koch  V.  City  of  New  York,  152  N.  T.  72,  75, 
46  N.  E.  170.  The  legislature  exercised  that 
power  In  the  very  act  under  which  the  defend- 
ant was  organized,  and  the  restriction  was. 
therefore,  a  part  of  the  charter  which  gave  it 
the  right  to  exist  By  accepting  the  charter 
It  became  bound  to  comply  with  all  the  pro- 
visions of  the  railroad  law  applicable  to  cor- 
porations of  Its  class.  The  prohibition  was 
clear  and  distinct,  for  section  91  provides  that 
a  street-surface  railroad  "shall  not  be  ballt 
extended  or  operated"  without  the  required 
consents.  The  operation  of  the  road  Is  as 
distinctly  forbidden  as  the  building  or  exten- 
sion thereof.  It  is  Impossible  to  separate  the 
prohibition  from  any  one  of  the  three  acts  of 
building,  extending,  or  operating  without  vio- 
lence to  the  language  used.  If  a  railroad  can- 
not be  built  without  the  consents.  It  cannot 
be  operated  without  the  consents.  The  com- 
mand of  the  statute  applies  with  the  same 
force  to  the  one  act  as  to  the  other.  We  have 
no  power  by  construction  to  strike  any  of  the 
forbidden  acts  from  the  statute,  but  It  Is  our 
duty  to  give  equal  force  to  e{u:h.  A  forced 
construction  weakens  respect  for  the  law  and 
Impairs  the  confidence  of  the  public  In  the 
courts. 

It  Is,  however,  contended  that  the  right  ot 
the  Atlantic  Avenue  Company  to  contract 
under  the  act  of  1839,  for  the  use  of  its  tracks 
by  another  road,  was  a  property  right  of 
which  it  could  not  be  deprived  except  by  the 
power  of  eminent  domain  or  the  police  power. 
If  the  contract  had  been  made  between  the 
two  roads  before  the  passage  of  the  act  re- 
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qnlrlng  consents  as  a  condition  precedent  to 
tbe  operation  of  the  defendant's  road,  a  differ- 
ent question  would  have  arisen,  as  to  which 
I  express  no  opinion.  In  this  case,  however, 
the  prohibition  was  in  force  not  only  before 
tbe  traffic  agreement  was  made,  but  before 
the  defendant  was  In  existence,  and  It  has  no 
right  to  enter  into  tbe  agreement  without 
complying  with  the  condition  required  by  its 
charter.  Tbe  Atlantic  Avenue  Company  is 
not  a  party  to  this  action,  and  its  rights  are 
not  involved.  If  the  legislature  had  the  right 
to  create  the  defendant.  It  had  the  right  to  re- 
strict its  power  In  any  way  that  it  saw  fit, 
either  by  wholly  preventing  It  from  making 
certain  kinds  of  contracts,  or  by  preventing 
It  from  making  them  except  upon  a  prescrib- 
ed condition.  A  coiporatlon  can  make  no  con- 
tract whatever  except  through  the  permission, 
express  or  Implied,  of  tbe  legislature.  It  Is  a 
"mere  creature  of  law,"  and  has  no  powers 
except  those  conferred  by  statute,  either  spe- 
clflcally  or  by  necessary  Implication.  When 
tbe  legislature  created  the  defendant  It  bad 
the  rlgbt  to  prevent  It  from  operating  Its  rail- 
road, under  a  traffic  agreement  or  otherwise, 
without  the  consent  of  tbe  abutting  owners 
or  tbe  procedure  In  court  authorized  in  lieu 
thereof. 

It  Is  contended  that.  If  we  hold  that  a  traf- 
fic agreement  cannot  be  made  between  two 
aurface-rallroad  companies  so  that  one  may 
operate  its  railroad  over  the  tracks  of  the  oth- 
er witbont  the  consent  of  tbe  abutting  own- 
ers, tbe  precedent  will  injure  the  value  of  rail- 
road properties  as  well  as  tbe  bonds  secured 
by  mortgages  thereon  in  tbe  bands  of  pur- 
chasers in  good  faith.  Tbe  argument  based 
upon  Inconvenience  does  not  change  the 
meaning  of  the  statute,  although  In  a  case  of 
doubtful  construction  it  is  worthy  of  atten- 
tion, The  meaning  of  section  91  of  the  rail- 
road law,  however.  Is  not  doubtful,  and,  if  the 
managers  of  street-railroad  corporations  have 
misunderstood  or  disregarded  It,  tbe  evil 
should  be  at  once  arrested.  Moreover,  those 
who  have  made  investments  In  street  rail- 
roads are  not  alone  to  be  considered,  but  tbe 
thousands  of  abutting  owners  whose  property 
Is  diminished  in  value  by  the  constant  run- 
ning of  cars  before  their  doors  are  also  enti- 
tled to  consideration.  The  capital  Invested  In 
street  railroads  is  small  when  compared  with 
the  capital  invested  In  homes  that  are  dis- 
turbed, as  well  as  accommodated,  by  the  great 
traffic  on  these  roads.  The  rights  of  both 
classes  of  investors  are  to  be  considered,  but 
It  is  for  the  legislature,  under  the  constitution, 
to  so  regulate  their  rights  as  to  do  the  most 
good  with  tbe  least  harm.  We  must  take  the 
law  as  It  Is  written,  and,  as  we  require  obe- 
dience from  others,  must  obey  It  ourselves. 
The  legislature  has  not  left  tbe  railroads  In 
the  hands  of  abutting  owners,  but,  In  lieu  of 
their  consent  has  provided  a  reasonable  sub- 
stitute tlirough  judicial  proceedings,  and  it  is 
safe  to  assume  that  the  railroad  companies 
ore  quite  as  capable  of  taking  care  of  them- 


selves as  the  abutting  owners.  It  Is  our  prov- 
ince to  declare  the  law,  and  I  think  we  should 
discbarge  that  duty  In  this  case  by  holding 
that  the  railroad  law  prohibits  the  defendant 
from  operating  its  road  upon  the  trades  of  an- 
other company,  through  a  public  street,  with- 
out first  obtaining  the  consents  required  by 
that  act  Tbe  Judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide 
the  event 

PARKER,  C.  J.,  reads  for  affirmance.  All 
concur  (GRAY,  J.,  In  memorandum,  and  BART- 
LETT  and  MARTIN,  JJ.,  In  result),  except 
VANN,  J.,  who  reads  for  reversaL 

Judgment  affirmed,  with  costs. 


(JB7  N.  T.  483) 
GRAY  et  al.  v.  CENTRAL  E.  CO.  OF  NEW 

JERSEY. 
(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 

Sales — Action  foh  Nonacceptancb — Damaom  — 
Interest. 
In  an  action  for  nonacceptance  of  a  steam- 
boat at  a  contract  price,  there  having  been  no 
well-defined  market  value,  interest  could  not 
be  allowed  on  the  damages  recovered;  the  case 
being  within  the  rule  that  on  nniiquidated  de- 
mands interest  is  recoverable  only  if  the  amount 
might  with  approximate  certainty,  have  been  as- 
certained. 

O'Brien  and  Bartlett  JJ.,  dissenting. 

Appeal  from  supreme  court  genoal  term, 
Fii-st  department. 

Action  by  John  Gray  and  another  against 
tbe  Central  Railroad  Company  of  New  Jersey. 
A  Judgment  for  plaintiffs  was  modified  by 
tbe  general  term  (31  N.  Y.  Supp.  704),  and 
both  parties  appealed.    Affirmed. 

Jacob  P.  Miller,  for  plalntura.  Robert 
Thome,  for  defendant 

GRAY,  J.  This  action  was  brought  to  re- 
cover of  the  defendant  damages  because  of 
a  breach  of  its  contract  to  bny  a  steamboat 
The  plaintiffs  had  Judgment  upon  the  verdict 
of  a  Jury,  which  awarded  Interest  upon  tbe 
sum  In  which  the  plaintiffs  were  found  to 
hav6  been  damaged.  Upon  appeal  to  the 
general  term,  that  court  ordered  a  modifica- 
tion of  the  Judgment  by  reducing  the  verdict 
to  the  amount  found  by  the  Jury,  exclusive 
of  interest  and  affirmed  the  Judgment  as  so 
modified.  From  the  Judgment  of  affirmance 
the  plaintiffs  and  tbe  defendant  have  appealed; 
the  former  because  of  the  reduction  in  the 
amount  of  their  recovery,  and  the  latter  be- 
cause any  recovery  by  the  plaintiffs  was  sus- 
tained. 

In  so  far  as  tbe  Judgment  appealed  from 
affirms  the  plaintiffs'  recovery  of  damages  for 
breach  of  the  contract,  I  see  no  legal  reason 
for  disturbing  It  The  Important  question  for 
us  to  determine  arises  upon  the  plaintiffs'  ap- 
peal from  the  determination  of  the  general 
term  that  the  Jury  should  not  have  been  al- 
lowed to  add  Interest  to  tbe  amount  in  which 
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ihey  found  the  plaintiffs  to  have  been  dam- 
aged. This  being  an  action  for  tbe  recovery 
of  unliquidated  damages,  whether  interest  was 
recoverable  therein  depended  upon  how  far 
the  plaintiffs'  demand  was  such  that  It  was 
capable  of  being  ascertained  or  computed,  if 
only  approximately,  by  reference  to  estab- 
lished market  values.  That  is  to  say,  if  this 
case  were  one  where,  according  to  the  evi- 
dence, It  appeared  that  a  steamboat,  like  the 
one  in  question,  bad  a  more  or  less  well-estab- 
lished value  in  the  market,  so  that,  upon  the 
Indefensible  refusal  of  tbe  defendant  to  com- 
plete its  contract  of  purchase,  it  could  be 
said  to  have  been  chargeable  with  a  knowl- 
edge of  the  damage  sustained,  actual  or  ap- 
proximate, then  the  plaintiffs'  recovery  should 
carry  Interest,  as  matter  of  law.  McMahon 
V.  Railroad  Co.,  20  N.  Y.  463;  Mansfield  v. 
ftallroad  Co.,  114  N.  T.  831,  21  N.  E.  735, 
1037. 

The  evidence  shows  that  this  steamboat  bad 
been  bought  by  the  plaintiffs  from  the  United 
States  government,  and  was  thereafter  offered 
for  sale  by  them  as  a  secondhand  steamferry- 
boat  There  was  evidence  g^lven  by  two  wit- 
nesses, called  by  the  plaintiffs,  as  to  what 
was  the  fair  market  .value  of  such  a  vessel. 
But  that  there  was  a  "market  value,"  or 
"price,"  In  tbe  ordinary  sense  of  those  terms, 
for  such  an  article,  was  not  made  out  by  the 
evidence,  or,  at  least,  not  in  a  satisfactory 
or  conclusive  manner.  The  witnesses  who 
testified  upon  the  subject  were  competent  to 
express  an  opinion  as  to  what  such  a  vessel 
was  worth  in  her  condition;  but  that  would 
only  go  to -prove  what  her  actual  value  may 
have  been,  In  the  opinion  of  those  familiar 
with  the  business  of  boat  building,  and  would 
not,  necessarily,  show  that  there  was  any 
established  market  value  or  rate.  From  the 
evidence  it  would  rather  seem  that  the  "mark- 
et value"  spoken  of  was  merely  synonymous 
with  the  "actual  value."  The  Instruction 
given  by  the  trial  Judge  to  the  Jury  was  that 
the  plaintiffs'  damage  must  be  measured  by 
tbe  difference  between  the  contract  price  and 
the  market  value  of  the  boat  at  the  time  she 
should  have  been  received,  and  that,  in  addi- 
tion, they  were  entitled  to  add  interest  to  the 
amount  found  to  be  that  difference.  An  ex- 
ception was  taken  by  the  defendant  to  that 
Instruction,  and  at  the  general  term  the  court, 
In  reviewing  the  Judgment  upon  the  appeal, 
was  at  liberty  to  determine  upon  the  facts 
whether  such  an  instruction  with  regard  to 
Interest  was  correct  If,  from  those  facts,  it 
did  not  appear  to  the  court  that  the  evidence 
Justified  a  finding  of  there  being  an  estab- 
lished market  value,  or  rate,  for  such  vessels, 
by  reference  to  which  the  defendant  might 
have  ascertained  the  extent  of  the  damage 
which  tbe  plaintiffs  might  sustain  from  Its 
refusal  to  complete  the  contract,  then,  I  think, 
the  determination  of  the  court,  in  striking  out 
the  award  of  Interest  from  the  verdict,  should 
not  be  disturbed  by  us.  I  think,  not  only 
that  there  was  a  clear  latitude  for  the  exer- 


cise by  the  general  term  of  its  Judgment  in 
that  respect  upon  the  facts,  but  that  it  could 
not  be  well  said  that  those  facts  brought  the 
case  within  the  rule  as  to  the  allowance  of 
Interest  upon  unliquidated  demands,  as  we 
must  regard  it  to  be  settled  by  the  decisions 
of  this  court.  In  the  early  case  of  Van  Rens- 
selaer V.  Jewett,  2  N.  Y.  135,  the  rule  was  laid 
down  that,  where  a  debtor  Is  In  default  for 
not  paying  money,  delivering  property,  or  ren- 
dering services,  In  pursuance  of  his  contract, 
he  is  chargeable  with  interest,  from  the  time 
of  default,  on  the  specified  amount  of  moneys, 
or  the  value  of  the  property  or  services,  at  the 
time  they  should  have  been  paid  or  delivered. 
That  was  a  case  where  the  action  was  for 
rent  payable  in  specific  articles.  In  the  sub- 
sequent case  of  McMahon  v.  Railroad  Co.,  20 
N.  Y.  463,  where  the  action  was  to  recover 
for  work  performed  and  materials  furnished 
by  the  plaintiff  In  the  construction  of  the  de- 
fendant's road,  the  case  of  Van  Rensselaer  v. 
Jewett  was  referred  to  and  carefully  con- 
sidered. Judge  Selden  said  that  "the  old 
common-law  rule,  which  required  that  a  de- 
mand should  be  liquidated,  or  Its  amount  In 
some  way  ascertained,  before  Interest  could 
be  allowed,  has  been  modified,  by  general 
consent,  so  far  as  to  hold  that.  If  the  amount 
is  capable  of  being  ascertained  by  mere  com- 
putation, then  it  shall  carry  Interest;  and  this 
court.  In  the  case  of  Van  Rensselaer  t.  Jewett, 
went  a  step  further,  and  allowed  Interest  upon 
an  unliquidated  demand,  the  amount  of  which 
could  be  ascertained  by  computation,  together 
with  a  reference  to  well-established  market 
values,  because  such  values  in  many  cases  are 
so  nearly  certain  that  it  would  be  possible 
for  the  debtor  to  obtain  some  proximate 
knowledge  of  how  much  he  was  to  pay.  That 
case  went,  I  think,  as  far  as  it  Is  reasonable 
and  proper  to  go  In  that  direction.  So  long 
as  the  courts  adhere  even  to  the  principles  of 
that  case,  they  are  not  without  a  rule  which 
It  Is  possible  to  apply."  In  Mansfield  v.  Bail- 
road  Co.,  114  N.  Y.  331,  21  N.  E.  735,  1037. 
where  the  action  was  for  damages  for  breach 
of  a  contract  to  construct  a  grain  elevator. 
Judge  Bradley,  with  some  care,  reviewed  the 
question,  and  the  cases  where  It  bad  been  dis- 
cussed, and  he  sums  up  the  matter  In  this 
language,  in  referring  to  the  doctrine  of  the 
cases:  "So  far  as  I  have  observed,  it  has 
not  been  extended  to  actions  to  recover  un- 
liquidated damages  for  breach  of  contract 
unless  the  means  are  accessible,  to  the  party 
sought  to  be  charged,  of  ascertaining  the 
amount,  by  computation  or  otherwise,  to 
which  the  other  party  is  entitled."  It  was 
held  In  that  case,  because  the  amount  of  the 
claim  for  damages  was  entirely  uncertain,  and 
was  closely  contested  by  tbe  defendant  that 
the  question  of  Interest  should  have  been  ex- 
cluded from  the  consideration  of  tbe  jury 
upon  the  trial.  These  cases,  and  others  which 
might  be  cited,  in  my  Judgment,  have  bo  far 
settled  the  rule  in  this  state  that  we  should 
not  undertake  at  the  present  day  to  abrogate 
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It,  and  the  careful  consideration  wblcb  it 
has  received  by  the  courts  Justifies  ns  in  re- 
fusing to  give  it  any  farther  extension. 

Nor  can  it  be  said  that  adherence  to  the  rule 
is  pr»judlcial  to  the  rights  of  those  who  are 
situated  as  were  the  plaintiffs  here.  When 
the  defendant  refused  to  perform  its  contract, 
the  plaintiffs  could  have  brought  an  action 
against  it  to  recover  the  contract  price  of  the 
vessel.  In  which  case  a  recovery  by  them 
would  carry  Interest  Or  they  could  have  sold 
the  vessel  for  the  account  of  the  defendant, 
and  have  brought  an  action  to  recover  the 
difference  between  the  amount  realized  upon 
the  sale  and  the  contract  price,  in  which  case 
a  recovery  would  also  carry  interest.  What 
the  plaintiffs  did,  however,  instead  of  adopt- 
tog  either  one  of  these  courses,  was  to  retain 
the  property  as  their  own,  and  to  bring  this 
action  for  the  damages  sustained  by  the  re- 
fusal of  the  defendant  to  perform  Its  contract 
They  thus  brought  themselves  within  the  op- 
eration of  the  established  rule,  so  far  as  a  re- 
covery of  Interest  was  concerned,  and  falling 
to  make  a  case,  upon  the  evidence,  in  which 
interest  became  recoverable  upon  the  amount 
of  damages  proved  to  have  been  sustained, 
the  rule  should  control.  I  think  the  Judgment 
should  be  affirmed,  but  without  costs  to  the 
plaintiffs  or  to  the  defendant 

O'BRIEN,  J.  (dissenting).  I  agree  with 
Judge  6RAT  on  all  the  questions  In  the  case 
except  the  question  of  Interest  I  think  the 
ruling  at  the  trial  on  that  question  was  cor- 
rect, and  that  the  action  of  the  general  term 
In  striking  out  the  item  of  interest  cannot  be 
sustained.  The  right  of  the  plaintiffs  to  re- 
cover Interest  as  part  of  the  damages  liaa 
long  been  settled  by  numerous  decisions  of 
this  court  The  defendant  agreed  in  writing  to 
buy  from  the  plaintiffs  a  ferryboat  for  $15,000. 
The  Jury  found  that  there  was  a  breach  of 
the  contract  on  the  part  of  the  defendant  in 
refusing  to  receive  the  boat  when  tendered 
in  conformity  with  the  contract,  and  they 
awarded  as  damages  to  the  plaintiffs  the  dif- 
ference between  the  contract  price  and  the 
market  value  of  the  vessel  at  the  time  and  place 
of  delivery,  with  Interest  on  that  simi  from 
the  date  of  the  breach.  The  trial  of  the  ac- 
tion took  place  many  years  after  the  alleged 
breach,  and  the  interest  amounts  to  nearly 
twice  the  sum  which  was  found  to  be  the 
difference  between  the  contract  price  and  the 
market  value.  The  learned  general  term  held 
that  interest  was  not  allowable  upon  such  a 
claim,  and  therefore  modified  the  plaintiffs' 
Judgment  by  striking  out  the  Interest  and  af- 
firming the  recovery  for  the  remainder  of  the 
claim. 

In  an  action  to  recover  damages  for  the 
breach  of  an  executory  contract  for  the  sale 
of  persons!  property,  the  circumstance  that 
the  demand  Is  unliquidated  is  no  answer  to  a 
claim  foi  'nterest  on  the  sum  which  repre- 
sents tht  difference  between  the  contract 
price  and  the  market  value  at  the  time  of  the 


breach.  If  the  amount  which  the  party  in 
default  is  bound  to  pay  in  satisfaction  of  the 
contract  can  l)e  determined  by  computation 
or  by  reference  to  market  values,  then  inter- 
est must  be  allowed,  as  matter  of  law,  as  part 
of  the  damages  to  be  computed  on  the  sum 
which  the  defaulting  party  should  have  paid 
at  the  time  of  the  breach  in  order  to  make  his 
contract  good.  In  Van  Kensselaer  v.  Jewett  2 
N.  Y.  135,  the  rule  is  thus  stated  In  the  headnote: 
"Where  a  debtor  is  in  default  for  not  paying 
money,  delivering  property,  or  rendering  serv- 
ices, in  pursuance  of  his  contract,  he  is  cliarge- 
able  with  interest  from  the  time  of  default  on 
the  specified  amount  of  money,  or  the  value 
of  the  property  or  services,  at  the  time  they 
should  have  been  paid  or  rendered."  In  Dana 
V.  Fiedler,  12  N.  Y,  50,  the  court  reiterates 
this  rule  in  the  following  language:  "Interest 
is  a  necessary  item  In  the  estimate  of  dam- 
ages in  this  class  of  cases.  The  party  is  en- 
titled on  the  day  of  performance  to  the  prop- 
erty agreed  to  be  delivered.  If  it  is  not  deliv- 
ered, the  law  gives,  as  the  measure  of  com- 
pensation then  due,  the  difference  between 
the  contract  and  market  prices.  If  he  is  not 
also  entitled  to  Interest  from  that  time  as 
matter  of  law,  this  contradictory  result  fol- 
lows: that,  while  an  Indemnity  is  professedly 
given,  the  law  adopts  such  a  mode  of  ascer- 
taining its  amount  that  the  longer  a  party  is 
delayed  in  obtaining  it  the  greater  shall  its 
inadequacy  become.  It  is,  however,  conced- 
ed to  be  law  that  In  these  cases  the  Jury  may 
give  Interest  by  way  of  damages,  in  their  dis- 
cretion. Now,  in  all  cases,  unless  this  be  an 
exception,  the  measure  of  damages  In  an  ac- 
tion upon  a  contract  relating  to  money  or 
property  is  a  question  of  law,  and  does  not  at 
all  rest  in  the  discretion  of  the  Jury.  If  the 
giving  or  refusing  Interest  rests  in  discretion, 
the  law,  to  be  consistent,  should  furnish  some 
legitimate  means  of  influencing  its  exercise  by 
evidence,  as  by  showing  that  the  party  in 
fault  baa  failed  to  perform,  either  willfully  or 
by  mere  accident  aud  without  any  moral  mis- 
conduct All  such  considerations  are  con- 
stantiy  excluded  from  a  Jury,  and  they  are 
properly  told  that  in  such  an  action  their  duty 
is  to  Inquire  whether  a  breach  of  the  contract 
has  happened,  not  what  motives  hiduced  the 
breach.  That  by  law  a  party  is  to  have  the 
difference  between  the  contract  price  and  the 
market  price,  in  order  that  he  may  be  in- 
demnified and  because  that  rule  affords  the 
measure  of  his  injury  when  it  occurred;  that 
he  may  not  as  matter  of  law  recover  interest 
which  is  necessary  to  a  complete  indemnity: 
that  nevertheless  the  Jury  may,  In  their  dis- 
cretion, give  bhn  a  complete  Indemnity,  by 
including  the  amount  of  interest  In  their  esti- 
mate of  his  damages,  but  that  he  may  nut 
give  any  evidence  to  infiuence  their  discretion, 
—presents  a  series  of  propositions  some  of 
which  cannot  be  law.  The  case  of  Van  Rens- 
selaer V.  Jewett  2  N.  Y.  141,  establishes  a 
principle  broad  enough  to  include  this  case. 
and  has  freed  the  law  from  this  aa  well  as 
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other  apparent  Inconslsftencles  In  which  It  was 
supposed  to  have  become  involTed.  The  right 
to  Interest,  In  actions  upon  contract,  depends, 
not  upon  discretion,  but  npon  legal  right,  and 
in  actions  like  the  present  Is  as  much  a  part  of 
the  Indemnity  to  which  the  party  Is  entitled 
as  the  difference  between  the  market  value 
and  the  contract  price." 

It  may  be  observed  that  the  claim  involved 
In  that  case  was  for  the  recovery  of  damages 
for  the  nondelivery  of  merchandise  purchased 
under  an  executory  contract,  and  the  only 
question  discussed  was  whether  interest  was 
in  the  discretion  of  the  Jury,  or  belonged  to 
the  successful  party  as  matter  of  right  and  as 
part  of  his  indemnity  for  the  breach. of  the 
contract  The  rule  was  again  stated  in  the 
case  of  Adams  v.  Bank,  36  N.  Y.  255,  in  these 
words:  'The  principle  which  governs  the  al- 
lowance of  interest  was  clearly  enunciated 
in  Van  Rensselaer  v.  Jewett,  2  N.  Y.  13S,  that, 
whenever  a  debtor  Is  In  default  for  not  pay- 
ing money  in  pursuance  of  his  contract,  Jus- 
tice requires  that  he  should  indemnify  the 
creditor  for  the  wrong  which  has  been  done 
him,  and  Just  indemnity,  though  it  may  some- 
times be  more,  never  can  be  less,  than  the 
specified  amount  of  money,  with  interest 
from  the  time  of  the  default  until  the  obliga- 
tion is  discharged.  And,  If  the  creditor  is 
obliged  to  resort  to  the  courts  for  redress,  he 
ought,  in  all  such  cases,  to  recover  Interest  In 
addition  to  the  debt,  by  way  of  damages. 
*  *  *  But  the  courts  In  this  and  other  states 
have,  for  many  years,  been  tending  to  the 
conclusion,  which  we  have  finally  reached, 
that  a  man  who  breaks  his  contract  to  pay  a 
debt  shall  indemnify  the  creditor,  so  far  as 
that  can  be  done,  by  adding  Interest  to  the 
amount  of  damage  which  was  sustained  by 
the  breach." 

In  actions  to  recover  damages  for  the 
breach  of  a  contract  to  perform  work  or  la- 
bor, or  to  render  services  of  any  kind,  the 
claim  is  generally  unliquidated,  and  the 
amount  of  the  indemnity  for  the  breach  can 
be  determined  only  by  proof  of  the  value  of 
the  work  or  of  the  services.  The  value  in 
such  cases  rests  largely  in  opinion;  and  it 
frequently  happens  that  there  is  no  fixed  mar- 
ket value  upon  which  the  damages  can  be 
based,  and  yet  this  court  has  held  that  In 
such  cases  Interest  is  recoverable,  as  matter 
of  law,  upon  the  sum  representing  the  dam- 
ages from  the  time  of  the  breach  (McCk>llum 
V.  Seward,  62  N.  Y.  816;  McMahon  v.  Rail- 
road Co.,  20  N.  Y.  463);  and  the  rule  has 
been  applied  in  a  great  variety  of  cases  where 
actions  were  brought  to  recover  damages  for 
the  breach  of  a  contract  to  buy  or  sell  goods 
or  to  perform  work  or  render  services  (My- 
gatt  V.  Wilcox,  45  N.  Y.  306;  Mercer  v.  Vose, 
G7  N.  Y.  56;  White  v.  Miller,  78  N.  Y.  396; 
De  Lavallette  v.  Wendt,  75  N.  Y.  579;  Wilson 
V.  City  of  Troy,  135  N.  Y.  104,  32  N.  E.  44; 
.'ielleck  V.  French,  1  Am.  Lead.  Cas.  [5th  Ed.] 
015). 

I  think  this  case  is  clearly  within  the  prin- 


ciple decided  In  these  cases.  The  rule  is 
based  upon  the  most  obvious  principles  of 
Jnstice,  and  this  case  will  furnish  a  good  il- 
lustration of  the  Injustice  which  the  principle 
adopted  by  the  court  below  sanctions.  The 
defendant  has  liad  the  use  of  the  money 
which  It  was  bound  to  pay  to  the  plaintiffs  In 
satisfaction  of  the  contract  for  nearly  30 
years,  and  at  the  end  of  this  long  period  It 
has  been  held  that  it  Is  not  bound  to  pay  the 
plaintiffs  any  more  than  at  the  day  of  the 
breach.  The  ancient  role,  long  since  repu- 
diated, that  Interest  cannot  be  allowed  npon 
unliquidated  demands,  when  applied  to  a  case 
like  this,  simply  sets  a  premium  on  injustice. 
It  encourages  litigation,  since  the  party  In  de- 
fault upon  his  contract  may  always  contest 
the  claim  without  any  ll&biUty  to  have  it  In- 
creased by  the  lapse  of  time,  and  all  this  up- 
on the  pretense  that  there  was  no  way  in 
which  he  could  find  out  how  much  he  ought 
to  pay  his  neighbor  for  a  violation  of  his  con- 
tract 

But  even  that  well-worn  argument  Is  not 
urged  in  this  case,  since  resort  Is  had  to  what 
may  properly  be  called  a  pure  fiction  In  order 
to  sustain  the  decision  below,  depriving  the 
plaintiffs  of  a  gfreat  part  of  the  damages 
which  the  Jury  awarded  them.  It  is  said  that 
the  general  term  may  have  disallowed  the 
Item  of  interest  npon  its  view  of  the  facts; 
that  Is  to  say.  It  may  have  held  that  there 
was  no  proof,  or  not  snfflcient  proof,  of  the 
market  value  of  the  vessel  at  the  time  of  the 
breach,  and  hence  Interest  was  not  recover- 
able. I  am  not  willing  to  impute  any  such 
reasoning  to  the  learned  court  below.  If 
there  was  no  proof,  or  not  sufllclent  proof,  of 
market  value,  then  the  plaintiffs  could  not 
have  recovered  anything,  for  the  plain  reason 
that  they  failed  to  make  out  their  case.  The 
right  to  recover  the  principal  sum  depended 
upon  precisely  the  same  evidence  as  the  right 
to  recover  the  interest  and  hence,  if  there 
was  any  defect  at  all  In  the  proofs,  It  went 
to  the  whole  Judgment,  and  not  simply  to 
a  part  of  it  We  cannot,  with  any  propriety, 
impute  to  the  learned  court  below  the  con- 
clusion that  the  proof  of  market  value  was 
sufficient  to  permit  the  plaintiffs  to  recover 
the  principal,  but  Insufficient  to  permit  them 
to  recover  the  interest,  when  both  el^nents 
of  damage  depended  upon  precisely  the  same 
facts.  If  the  plaintiffs  failed  to  prove  the 
market  value  of  the  vessel,  there  was  no  oth- 
er proof  in  the  case  upon  which  a  claim  for 
damages  could  be  based,  and  if  they  did  prove 
it  for  one  purpose  they  proved  it  for  all  pur- 
poses. 

Now,  as  matter  of  fact  every  one  must 
know  that  it  was  Impossible  for  the  court  be- 
low to  take  any  such  view  of  the  case.  The 
fact  that  the  Judgment  was  affirmed  as  to  the 
principal  sum  and  reversed  as  to  the  Interest, 
when  both  items  rested  on  the  same  evidence, 
shows  very  clearly  that  It  did  not  attempt 
to  do  such  an  inconsistent  thing.  Certainly 
we  should  not  assume  that  the  learned  court 
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below  decided  that  there  wm  proot  of  mai^ 
set  value  to  sustain  the  verdict  tor  the  prin- 
cipal Bum,  but  no  such  evidence  to  sustain 
the  award  of  Interest,  without  first  looking 
into  the  opinion  tor  such  a  strange  condu- 
slon.  The  ground  iq>on  which  the  court  pro- 
ceeded is  there  stated  with  the  utmost  dear- 
ness,  and  It  Is  scarcely  necessary  to  add  that 
no  such  reasoning  process  as  Is  now  attribut- 
ed to  the  court  was  even  suggested.  It  was 
held  as  matter  of  law  that  Interest  could  not 
be  recovered,  since  the  claim  was  unliquidat- 
ed. That  view  has  some  support  in  the  ear- 
lier cases,  but  to  assume  that  the  court  de- 
nied the  right  to  Interest  because  the  proof 
of  market  value  was  not  sutBcient,  while  It 
held  Just  the  other  way  as  to  the  right  to  re- 
cover the  principal,  would  hardly  be  respect- 
ful to  that  learned  tribunal. 

There  is  no  possible  ground  to  sustain  this 
Judgment  by  reference  to  the  facts.  It  can 
be  sustained  only  upon  the  ground  that  the 
learned  court  below  placed  It,— that  interest 
on  an  unliquidated  claim  of  this  character 
cannot,  as  matter  of  law,  be  allowed  in  com- 
puting the  damages.  That,  I  think,  was  for- 
merly the  law,  but  the  modem  decisions, 
more  In  conformity  with  good  sense  and  jus- 
tice, have  established  a  different  rule.  The 
rule  now  Is  that,  in  actions  to  recover  dam- 
ages for  breach  of  an  executory  contract  for 
the  sale  of  personal  property,  the  plaintiff  is 
entitled  to  recover  interest  on  the  sum  rep- 
resenting the  damages  at  the  date  of  the 
breach,  when  that  sum  can  be  ascertained  by 
computation  or  by  reference  to  market  values. 
In  this  case  that  sum  was  ascertained  by  the 
Jury,  under  the  charge  of  the  court,  by  refer- 
ence to  the  market  value  of  the  vessel,  and  in 
no  other  way;  and  it  therefore  follows  that 
the  plaintiffs  had  the  same  right  to  recover 
the  Interest  as  they  had  to  recover  the  prin- 
cipal. The  Judgment  below,  in  so  far  as  It 
modified  the  recovery,  should  be  reversed,  and 
the  Judgment  entered  upon  the  verdict  af- 
firmed, with  costs  in  all  courts. 

HAIOHT,  MARTIN,  and  VANN,  JJ.,  con- 
cur with  ORAT,  J.,  for  affirmance.  BART- 
LETT,  J.,  concurs  with  O'BRIEN,  J.,  for  pe- 
TersaL    PARKER,  O.  3^  not  sitting; 

Judgment  affirmed. 


<m  N.  T.  4*6) 

PEOPLE  ex  rel.  JACOBUS  r.  VAN  WTCB; 
Mayor. 

<Court  of  Appeals  of  New  York.    Jan.  10,  1899.) 

APPSAJb— Uansamcs — Municipal  OrricsBS — Vir- 

BRAXs — Assessors. 

1.  An  order  of  the  appellate  division  refus- 
ing a  writ  of  mandamus  will  not  be  reversed, 
where  it  does  not  state  on  what  gionnds  the 
decision  la  based. 

2.  Laws  1896.  c.  821,  |  1,  providing  that  hon- 
orably discharged  soldiers  and  sailors  shall  be 
preferred  for  appointment  and  employment  In 
the  public  service,  and  that  no  snch  person  hold- 
ing a  position  by  appointment  or  employment 


shall  be  removed  except  for  Incompetency  or 
miscondnct,  applies  to  subordinate  positions,  and 
does  not  include  an  assessor  in  New  York  City, 
who  is  a  public  officer  vested  with  discretion  in 
the  performance  of  his  dnties,  and  not  subject  to 
the  direction  and  control  of  a  superior  officer; 
and  hence,  as  to  snch  person,  Greater  New  York 
Charter,  §  127,  providing  that  veterans  already 
in  the  service,  who  are  entitled  by  law  to  serve 
during  good  behavior,  shall  be  retained  in  like 
positions  under  the  new  mnnidpaUty,  does  not 
apply, 

Bartlett,  J.,  dissenting. 

Appeal  from  supreme  court,  appellate  dlvl- 
Blon,  First  department 

Mandamus  by  the  people,  on  the  relation  of 
John  W.  Jacobus,  against  Robert  A.  Van 
Wyck,  as  mayor  of  the  city  of  New  York. 
An  order  granting  a  peremptory  writ  (53  N. 
Y.  Supp.  71)  was  reversed  by  the  appellate  di- 
vision (Id.  914),  and  relator  appeals.   Affirmed. 

Ellhu  Root  and  Henry  L.  Stimson,  for  ap- 
pellant John  Wbaien,  Theodore  Connoly, 
and  Terence  Varley,  for  respondent 

PARKER,  0.  J.  The  order  appealed  from 
must  stand,  because:  (1)  In  the  language  of 
this  court  in  People  v.  Jeroloman,  139  N.  Y. 
14,  18,  34  N.  B.  727,  "the  order  of  the  general 
term  of  the  supreme  court  [in  this  case,  the 
appellate  division]  does  not  state  upon  what 
ground  the  decision  is  based,  and  the  writ 
may  have  been  refused  as  a  matter  of  discre- 
tion. We  do  not  look  into  the  opinion  for 
the  grounds  upon  which  the  court  proceeds  hi 
such  coses."  The  record  discloses  that  the 
orders  in  the  two  cases  are  in  all  essential  re- 
spects alike,  and  therefore  the  decision  in 
Jeroloman's  Case  is  controlling  in  this  one. 
(2)  If  the  merits  be  open  for  consideration, 
then  should  the  order  be  affirmed  on  the 
ground  that  the  position  of  assessor  In  New 
York  Is  not  affected  by  chapter  821  of  the 
Laws  of  180G,  entitled  "An  act  respecting  the 
employment  of  honorably  discharged  Union 
soldiers  and  sailors  in  the  public  service  of  tha 
state  of  New  York,  relative  to  removals?'' 

The  relator.  Jacobus,  was  in  office  as  one  of 
the  assessors  of  the  city  and  county  of  New 
York  at  the  time  that  city,  with  Brooklyn 
and  various  other  communities,  became  united 
Into  one  municipality,  under  and  by  virtue  of 
chapter  378  of  the  Laws  of  1897.  Promptly 
upon  the  inauguration  of  the  new  city  govern- 
ment, the  mayor  appointed  five  persons  to  con- 
stitute the  board  of  assessors,  as  section  913 
of  the  charter  required  him  to-do.  But  the 
appellant  insists  that,  while  the  mayor  obeyed 
that  section  of  the  statute,  he  disobeyed  sec- 
tion 127  of  the  charter,  which  made  It  his  duty 
to  retain  in  like  position,  and  under  the  same 
conditions,  all  persons  who  were,  at  the  ter- 
mination of  the  former  municipal  government, 
entitled  to  serve  during  good  behavior,  or  who 
could  not  be  removed  except  for  cause;  that 
the  two  sections  should  be  read  together, 
and,  reasonably  construed,  they  mean  that, 
while  the  mayor  has  the  power  and  it  Is  his 
duty  to  appoint  a  board  of  assessors,  still,  if 
there  should  happen  to  be  at  the  time  of  the 
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appointment  an  incumbent  of  a  similar  posi- 
tion who  was  an  honorably  discharged  vet- 
eran, then  he  should  select  that  person  as  one 
of  his  appointees. 

The  question  that  we  think  Is  Involved  on 
this  review  Is  whether  the  office  in  controversy 
Is  within  the  provisions  of  the  so-called  "Vet- 
eran Acts."  This  query  Is  important  to  a 
class,  for  it  Involves  the  claim  of  right  to  a 
continuance  In  office  In  other  than  subordinate 
positions,  during  life,  or  good  behavior  rather, 
of  what  has  become  a  very  large  class,  name- 
ly, all  honorably  discharged  soldiers,  sailors,  or 
marines  who  have  served  as  such  in  the  Union 
army  or  navy  during  the  Rebellion  or  in  the 
Mexican  war,  or  who  shall  have  served  the 
term  required  by  law  in  the  volunteer  fire  de- 
partment of  any  city,  town,  or  village  In  the 
state.  Laws  lg96,  c.  821;  Laws  1888,  &  184. 
It  Is  Important  to  the  public,  for  there  are 
many  positions  In  the  various  municipal  gov- 
ernments in  this  state  in  which  the  Incumbent 
is  required  to  exercise  a  substantial  measure 
of  discretion,  affecting  the  rights  and  Interests 
of  a  large  portion.  If  not  all,  of  those  interest- 
ed In  the  municipality.  It  has  generally  been 
deemed  wise  to  keep  the  terms  of  such  officers 
comparatively  short,  so  that  the  people  may 
frequently  have  opportunity  to  make  changes, 
provided  the  Incumbents  prove  unsatisfactory. 
And  they  do  frequently  make  changes,  often 
for  the  better,  when,  if  it  were  necessary  to 
make  out  a  cause  for  removtn  for  Incompe- 
tency or  misconduct,  such  a  result  could  not 
be  accomplished.  There  are  occasionally  men 
who  are  competent  and  never  guilty  of  such 
misconduct  as  would  support  their  removal 
from  office,  and  who  yet  ought  not  to  fill  one, 
because  their  conception  of  their  own  Im- 
portance and  special  worthiness  to  discharge 
iill  the  duties  of  any  position  without  the  least 
suggestion  from  others  causes  them  to  mani- 
fest such  Irritability  at  the  inquiries  of  the 
timid  touching  their  supposed  rights  as  to  per- 
suade the  latter  to  suffer  small  Injustices  rath- 
er than  further  prosecute  their  grievances. 
There  are  certainly  quite  enough  men  of  this 
type,  and  of  other  types  not  much  less  objec- 
tionable, that  could  be  readily  suggested,  did 
the  limits  of  an  opinion  permit,  to  justify  the 
plan,  always  approved  by  the  people,  of  short 
terms  for  all  important  executive  and  legisla- 
tive positions.  But  the  refusal  to  grant  life 
terms,  unless  removed  for  cause,  has  been  In 
part  at  least 'placed  upon  a  broader  founda- 
tion, viz.  the  inherent  difficulty  attending  the 
removal  of  a  public  officer  for  Incompetency  or 
misconduct.  Individuals  will  ordinarily  bear 
In  silence  the  wrongs  that  an  entire  communi- 
ty suffer  from  one  in  authority,  rather  than 
take  upon  themselves  the  expense,  annoyance, 
and  notoriety  Incident  to  a  prosecution.  And, 
when  prosecution  In  such  a  case  is  undertak- 
en, It  quite  too  often  fails,  because  the  dishonor 
attending  removal  is  so  great  as  to  beget  great 
sympathy  for  the  accused,  which.  In  turn, 
prompts  the  triors  to  take  a  charitable  view 
of  the  first  offense  and  of  minor  offenses  gen- 


erally. It  Is  not  now  of  much  moment  how- 
ever, whether  the  reasons  leading  to  the  es- 
tablishment of  short  terms  were  well  or  III 
founded;  for  It  Is  quite  certahi  tha^  the  mle 
has  been  thoroughly  ingrafted  Into  our  gov- 
ernmental system,  and  as  yet  no  marked 
signs  of  disapproval  of  the  settled  order  of 
things  hi  that  respect  have  appeared. 

We  approach,  then,  a  consideration  of  the 
"Veteran  Act,"  appreciating  that.  If  it  does 
apply  to  the  leading  appointive  executive  of- 
ficers of  a  municipality,  it  Is  In  contravention 
of  the  general  public  policy  on  the  subject, 
and  therefore  It  should  be  clearly  made  to 
appear  that  such  was  the  legislative  intent 
Section  127  of  the  charter,  upon  which  the 
relator  relies,  provides:  "All  veterans  either 
of  the  army  or  navy  or  the  volunteer  flre  de- 
partments, now  In  the  service  of  either  of  the 
municipal  and  public  corporations  hereby  con- 
solidated, who  are  now  entitled  by  law  to 
serve  during  good  behavior,  or  who  cannot 
under  existing  law  be  removed  except  for 
cause,  shall  be  retained  in  like  positions  and 
under  the  same  conditions  by  the  corporation 
constituted  by  this  act,  to  serve  under  such 
titles  and  in  such  way  as  the  head  of  the 
appropriate  department  or  the  mayor  may  di- 
rect." It  will  be  observed  from  a  readbig 
of  the  statute  that  Its  purpose  was  to  continue 
In  the  service  of  the  city  such  members  of  the 
class  to  which  It  refers  as  would  have  been 
entitled  to  continue  In  office  had  the  consolida- 
tion of  the  several  municipalities  Into  one 
great  municipality  not  been  brought  about 
by  the  statute  of  which  this  section  forms  a 
part  In  other  words,  it  did  not  attempt  to 
add  to  or  take  from  the  statutes  then  In  force 
and  Intended  for  the  protection  of  veterans 
and  others  within  the  class,  but  rather  to  se- 
cure those  who  could  be  removed  from  office 
only  for  incompetency  or  misconduct  from  be- 
ing removed  on  the  coming  In  of  a  new  ad- 
ministration to  the  same  city,  In  the  event 
that  a  like  position  should  be  found  In  the 
new  and  greater  municipality.  So,  we  are  to 
inquire  whether  the  office  of  assessor  is  such 
an  office  that  an  incumbent  of  It  would  be 
entitled  to  continue  In  office  despite  the  judg- 
ment and  wishes  of  the  incoming  mayor,  had 
New  York  not  been  merged  in  the  greater  mu- 
nicipality. The  act  upon  which  the  relator  re- 
lies Is  chapter  821  of  the  Laws  of  1896,  and  is 
as  follows:  "Section  1.  Section  one  of  chap- 
ter three  hundred  and  twelve  of  the  laws  of 
eighteen  hundred  and  eighty-four,  entitied  'An 
act  respecting  the  employment  of  honorably 
discharged  Union  soldiers  and  sailors  in  the 
public  service  of  the  state  of  New  York,'  Is 
hereby  further  amended  so  as  to  read  as  fol- 
lows: '8 1.  In  every  public  department  and  up- 
on all  public  works  of  the  state  of  New  York, 
and  of  the  cities,  counties,  tovrns  and  villages- 
thereof,  and  also  in  non-competitive  examina- 
tions under  the  civil  service  rules,  laws  or  reg- 
ulations of  the  same,  wherever  they  apply, 
honorably  discharged  Union  soldiers,  sailors 
and  marines  shall  be  preferred  for  appoint- 
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inent,  euiploynient  and  promotion;  age,  loss 
of  limb  or  other  physical  Impairment'  which 
does  not,  in  fact.  Incapacitate,  shall  not  be 
deemed  to  disqualify  them,  provided  they  pos- 
sess the  business  capacity  necessary  to  dis- 
charge the  duties  of  the  position  hivolred. 
And  no  person  holding  a  position  by  appoint- 
ment or  employment  in  the  state  of  New  York 
or  of  the  several  cities,  counties,  towns  or 
villages  thereof,  and  receiving  a  salary  or 
per  diem  pay  from  the  state  or  from  any  of 
the  several  cities,  counties,  towns  or  villages 
thereof,  who  is  an  honorably  discharged  sol- 
dier, sailor  or  marine,  having  served  as  such 
In  the  Union  army  or  navy  during  the  war 
of  the  Rebeulon  and  who  shall  not  have  serv- 
ed in  the  Confederate  army  or  navy,  shall 
be  removed  from  such  position  or  employ- 
ment except  for  Incompetency  or  misconduct 
shown,  after  a  hearing,  npon  due  notice,  upon 
the  charge  made,  and  with  the  right  to  such 
employe  or  appointee  to  a  review  by  writ  of 
certiorari;  a  refusal  to  allow  the  preference 
provided  for  In  this  act  to  any  honorably  dis- 
charged Union  soldier,  sailor  or  marine,  or  a  re- 
duction of  his  compensation  Intended  to  bring 
about  a  resignation,  shall  be  deemed  a  misde- 
meanor, and  such  honorably  discharged  sol- 
dier, sailor  or  marine  shall  have  a  right  of 
action  therefor  in  any  court  of  competent  ju- 
risdiction for  damages,  and  also  a  remedy  by 
mandamus  for  righting  the  wrong.  The  bur- 
den of  proving  Incompetency  or  misconduct 
shall  be  upon  the  party  alleging  the  same. 
But  the  provisions  of  this  act  shall  not  be 
construed  to  apply  to  the  position  of  private 
secretary  or  deputy  of  an  official  or  depart- 
ment or  to  any  other  person  holding  a  strict- 
ly confidential  position.' " 

Chapter  716  of  the  Laws  of  1894,  of  which 
the  act  Just  quoted  is  an  amendment,  con- 
tained the  same  provision  as  to  preferences 
In  appointment  and  employment,  and  declared 
that  there  should  be  no  power  of  removal, 
except  for  incompetency  and  conduct  Incon- 
sistent with  the  position  held  by  the  employd. 
Shortly  after  the  law  went  into  effect,  an  em- 
ploy6  was  removed  from  office,  the  appointing 
officer  asserting  that  the  person  removed  was 
incompetent,  and  his  conduct  was  inconsistent 
with  the  discharge  of  his  duties,  that  being 
the  cause  specified  in  the  statute;  and  the 
courts  held  that,  as  there  did  not  appear  to  be 
anything  in  the  record  tending  to  show  that 
the  power  was  exercised  in  bad  faith  and 
contrary  to  the  public  interest,  the  removal 
should  be  regarded  as  justified.  The  relator 
In  that  proceeding  claimed  that  he  was,  under 
the  statute,  entitled  to  a  prior  notice  and 
bearing,  but  It  was  held  otherwise.  There- 
upon the  chapter  that  we  have  quoted  above 
was  passed,  for  the  purjMse  of  so  amending 
the  act  of  1894  as  to  prevent  a  removal  until 
after  a  hearing  upon  due  notice  and  upon 
charges  made,  with  the  right  of  such  employ^ 
or  apiwlntee  to  a  writ  of  certiorari;  and  this 
was  the  only  Important  nmendmont.  So, 
when  this  conrt  considered  the  act  of  1894  In 
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the  case  of  People  v.  Morton,  148  N.  Y.  156, 
42  N.  K  538,  It  had  before  it  this  statute, 
so  far  as  the  question  under  consideration  Is 
concerned.  Chief  Judge  Andrews,  in  deliver- 
ing the  opinion  of  the  court,  said  of  the  stat- 
ute: "It  was  intended  to  create  a  privileged 
class  entitled  to  preferential  employment  In 
subordinate  positions  in  the  public  service,  the 
foundation  of  the-  preference  being  meritori- 
ous service,  as  soldiers  and  sailors  In  the 
war  for  the  preservation  of  the  Union. 
•  *  *  The  act  applies  to  employes  of  every 
grade  In  the  public  service  or  on  the  public 
works  of  the  state,  and  the  cities,  towns,  and 
villages  thereof.  The  preference  is  given,  not 
only  in  clerical  or  other  subordinate  positions, 
but  to  every  person  seeking  public  employ- 
ment as  a  laborer  on  the  canals  or  on  the 
streets  of  a  city,  or  In  any  capacity,  however 
humble."  This  Interpretation  of  the  statute 
Is  in  accord  with  the  general  understanding 
of  It,  and  is  borne  out  by  the  title  'of  the  act, 
which  Is  "An  act  respecting  the  employihent 
of  honorably  discharged  Union  soldiers  and 
sailors  In  the  public  service  of  the  state  of 
New  York,  relative  to  removals."  Certainly, 
the  title  does  not  suggest  that  public  officers, 
vested  with  discretion  in  the  performance  of 
their  duties,  subject  to  no  direction,  but,  on 
the  contrary,  empowered  to  appoint  clerks  and 
other  subordinates,  and  fix  their  compensa- 
tion, were  Intended  to  be  affected  by  the  stat- 
ute, the  purpose  of  which  was  stated  In  Its 
tifle.  And  as  the  term  "position"  that  the 
statute  makes  use  of  Is  an  indefinite  one,  and 
may  Include  officers,  or  be  limited  to  cases  of 
employes,  It  Is  proper  to  refer  to  the  title  of 
the  statute  to  determine  Its  scope  and  Intent. 
People  V.  Davenport,  01  N.  Y.  574;  People  v. 
Spicer,  90  N.  Y.  225,  1  N.  E.  680;  Bell  v. 
Mayor,  etc.,  105  N.  Y.  139, 11  N.  E.  405.  Thus 
referring  to  the  title,  and  according  to  It  its 
proper  weight  we  readily  perceive  that  the 
word  "position,"  in  the  connection  in  which 
It  is  used,  is  Intended  to  embrace  all  sub- 
ordinate places  in  the  public  service,  and  that 
the  statute  Is  limited  In  its  operations  to 
those  engaged  In  the  public  employment,  as 
that  term  Is  ordinarily  used,  which  does  not 
indude  the  more  important  municipal  offices. 
So  far  as  we  have  observed,  the  view  taken 
by  Chief  .Tudge  Andrews,  that  the  veteran  acts 
apply  only  to  subordinate  positions,  is  In  har- 
mony with  all  Judicial  expression  on  the  sub- 
ject, and  is  not  only  Justified,  but  required,  by 
the  statute,  when  its  provisions  are  read  in 
connection  with  Its  title.  It  will  be  difficult 
at  times  to  determine  whether  a  given  position 
Is  a  subordinate  one  or  not,  and  possibly  no 
rule  can  be  laid  down  by  which  one  class  can 
always  be  readily  distinguished  from  the  oth- 
er. But  other  cases  need  not  be  anticipated, 
as  It  is  sufficient  for  our  present  purpose  that 
there  Is  no  difficulty  In  determining  that  the 
position  in  question  Is  not  a  subordinate  one. 
The  Incumbent  of  the  office  of  assessor  Is 
inferior  in  rnnk  to  that  of  the  mayor  by  whom 
be  Is  appointed;  but  he  is  not  subject  to  the 
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direction  of  the  mayor,  or  to  any  one  else, 
In  the  discharge  of  the  very  Important  and 
quasi  Judicial  duties  pertaining  to  his  office. 
His  duties  are  enjoined  by  statute,  andx  are 
within  a  smaller  compass  than  those  placed 
upon  the  mayor  by  the  same  act;  but,  within 
the  limits  defined  by  the  statute  for  each  offi- 
cer, the  one  is  not  more  Independent  In  the 
discharge  of  bis  duty  than  the  other.  The 
mayor  has  subordinates,  to  whom  he  may, 
from  time  to  time,  assign  duties,  and  direct 
the  manner  of  their  performance,  but  the 
board  of  assessors  are  not  among  them.  On 
the  contrary,  the  latter  have  subordinates,  and 
as  many  as  they  deem  necessary,  whom  they 
appoint  and  remove,  whose  salaries  they  fix, 
and  whose  duties  they  assign.  The  proTlsions 
of  the  charter  on  that  subject  read  as  follows: 

"Sec.  943.  The  mayor  shall  appoint  five  per- 
sons, who  shall  constitute  the  board  of  assess- 
ors. The  salary  of  each  member  of  said  board 
shall  be  three  thousand  dollars  a  year.  The 
said  board  shall  be  charged  with  the  duty  of 
maldng  all  assessments,  other  than  those  re- 
quired by  law  to  be  confirmed  by  a  court  of 
record,  for  local  improvements  for  which  as- 
sessments may  be  legally  imposed  in  any  part 
of  the  city  of  New  Yorli  as  hereby  constituted. 
The  said  board  shall  appoint  a. secretary  and 
such  derlis  and  subordinates  as  may  be  nec- 
essary, and  sl^all  fix  their  salaries,  not  ex- 
ceeding in  the  aggregate  the  appropriation 
made  for  such  purpose  In  the  final  estimate. 
The  secretary,  clerics  and  subordinates  of  the 
board  of  assessors,  of  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York, 
shall  be  and  act  as  secretary,  clerks  and  sub- 
ordinates of  the  board  of  assessors  herein  pro- 
vided for  until  and  unless  they  shall  be  re- 
moved or  superseded  by  the  last-mentioned 
board  of  assessors."  The  comptroller,  cor- 
poration counsel,  and  president  of  the  board 
of  public  improvements  constitute  a  board  for 
the  revision  of  assessments,  with  power  to 
consider  on  the  merits  all  objections  made  to 
any  assessment.  On  such  revision  the  board 
of  revision  may  confirm  an  assessment,  or 
refer  it  back  to  the  board  of  assessors  for  re- 
visal  and  correction  in  such  respects  as  It  may 
determine  (section  914);  but  it  cannot  In  any 
other  respect  interfere  with  the  actions,  pro- 
ceedings, or  determinations  of  the  board  of 
assessors. 

We  have  thus  briefly  called  attention  to 
some  of  the  reasons  that  have  led  us  to  the 
conclusion  that  the  members  of  the  board  of 
assessors  are  not  subordinates,  but  together 
they  constitute  an  independent  Iiody,  charged 
with  the  performance  of  Important  public  du- 
ties. In  the  doing  of  which  they  act  upon  their 
own  responsibility,  their  acts  being  subject 
to  no  review  except  where  objections  are 
made  to  an  assessment,  when  the  board  of  re- 
vision may  review  their  determination.  But 
the  power  of  review  no  more  makes  of  the 
assessors  subordinates  than  the  power  of  re- 
view by  the  appellate  division  makes  justices 
of  the  supreme  court,  sitting  at  chambers, 


subordinates.  The  test  by  which  to  determine 
whether  they  are  subordinates  is  not  whether 
a  review  of  such  of  their  determinations  ss 
are  quasi  Judicial  may  be  had,  but  whether, 
in  the  performance  of  their  variouB  daties, 
they  are  subject  to  the  direction  and  control 
of  a  superior  officer,  or  are  independent  offi- 
cers, subject  only  to  such  directions  as  the 
statute  gives.  If  the  latter,  then  tlie  officer 
is  not  a  "subordinate,"  as  the  term  is  used  in 
the  decisions  bearing  upon  this  subject 

It  is  urged  upon  us  that  this  question  is  no 
longer  an  open  one  in  this  court,  because  of 
the  decision  in  People  ex  rel.  Haverty  v. 
Barker,  1  App.  Dlv.  532,  37  N.  Y.  Supp.  555, 
affirmed  in  this  court  without  opinion,  149  N. 
Y.  e07,  45  N.  B.  1133.  But  no  such  question 
was  before  the  court  or  considered  In  that 
case.  The  commissioners  of  taxes  and  assess- 
ments in  Haverty's  Case  were  apparently  of 
the  opinion  that  Haverty  could  be  removed 
only  for  cause,  and.  after  notice,  proceeded  to 
take  evidence  as  to  his  competency  to  perform 
the  duties  of  his  office,  and,  at  the  termination 
of  the  hearing,  removed  him.  On  a  review  of 
the  proceedings  by  certiorari,  the  action  of 
the  commissioners  was  reversed,  because  of 
errors  upon  the  hearing  In  the  admission  and 
rejection  of  evidence.  No  other  question  was 
presented  to  the  courts,  and  no  claim  made 
that  the  veteran  acts  were  without  applica- 
tion to  the  situation.  The  courts  were  simply 
asked  to  consider  the  questions  presented  by 
the  exceptions  taken  on  the  hearing.  The 
order  should  be  affirmed,  with  costs.  All  con- 
cur, except  BARTLETT,  J.,  dissenting,  and 
MARTIN,  J.,  absent    Order  affirmed. 


(1B7  N.  Y.  50.) 

KIN6SLAND  v.  FULLER  et  al. 
(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 

MORTOAOES— FoRECLOSntB — SaLB    SUBJECT  TO  Is- 

crMBRANCEs — Notice — Mistake. 

l.The  notice  of  sale  at  a  mortgage  foreclosnre 
declared  that  the  sale  was  to  be  made  subject 
to  an  agreement  between  a  prior  owner  and  an- 
other, and  gave  the  date  of  the  instrument,  and 
the  time  and  place  of  record.  The  purchaser  in- 
spected the  premises  before  bidding,  and  saw 
that  there  was  a  vacant  space  of  eight  feet  from 
an  adjoining  building.  Held,  that  he  was  bonnd 
to  complete  his  purchase,  though,  under  said 
agreement,  the  lot  was  subject  to  an  easement 
reqniring  said  space  to  be  kept  vacant. 

2.  A  notice  of  a  foreclosure  sale  stated  that 
the  sale  was  to  be  subject  to  a  certain  agree- 
ment giving  the  date  and  place  of  record,  but 
mistakenly  recited  that  an  easement  created  by 
the  agreement  was  in  the  westerly  wail  of  an 
adjoining  building,  instead  of  the  easterly  wall. 
The  purchaser  inspected  the  lot,  whidi  had  a 
vacant  space  of  eight  feet  from  said  adjoining 
building,  which  was  the  easement  created  by  the 
agreement.     Etid,  that  the  mistake  would  not 

Justify  the  purchaser  in  refusing  to  complete 
lis  purchase. 

Bartlett  and  Haight  JJ.,  dissenting. 

Appeal  from  supreme  court  appellate  divi- 
sion. First  department 
Action  by  Cornelius  F.  Klngaland,  trnstee 
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of  tbe  will  of  A.  C.  Kingsland,  deceased, 
against  Edgar  C.  Fuller  and  others,  to  fore- 
close a  mortgage.  From  an  order  denying  a 
motion  to  comi>eI  Albert  J.  O.  Rlemann  to 
complete  his  purchase  at  foreclosure  sale, 
plain  tiS  appealed  to  the  supreme  court,  which 
affirmed  the  order  (53  N.  T.  Supp.  624),  and 
he  again  appeals.    Beversed. 

J.  Frederic  Kemochan  and  Henry  F.  Miller, 
for  appellant    Heniy  Hoyt,  for  respondents. 

O'BRIKN,  J.  The  plaintiff  made  an  appli- 
cation to  the  conrt  In  this  action  to  compel 
the  purchaser  of  premises  sold  at  pubUc  sale 
under  a  judgment  of  foreclosure  to  accept  the 
referee's  deed,  and  complete  his  purchase. 
No  objection  Is  made  to  the  foreclosure  pro- 
ceedings. They  were  In  all  respects  regu- 
lar, and  the  Judgment  valid.  In  pursuance  of 
the  judgment,  the  premises  were  sold  by  tbe 
referee  at  pnbllc  auction,  after  due  publica- 
tion of  the  notice  of  sale.  The  purchaser  ad- 
mits that,  some  days  before  the  sale,  he  read 
the  notice;  and  it  appears,  without  contra- 
diction in  the  moTlng  papers,  that  the  no- 
tice and  terms  of  sale  were  distinctly  read  at 
the  sale.  Tbe  purchaser,  who  now  refuses  to 
accept  the  deed,  signed  the  usual  memoran- 
dum stating  that  he  had  purchased  the  prem- 
ises described  in  the  annexed  printed  "ad- 
vertisement of  sale,"  and  agreed  to  comply 
with  tbe  terms  and  conditions,  and  to  com- 
plete the  purchase  on  the  16th  of  March,  1896. 
The  time  was  extended  at  bis  request  until 
the  14th  of  April  following.  On  that  day  the 
referee  tendered  to  him  a  deed  duly  executed, 
In  pursuance  of  the  judgment,  and  In  con- 
formity with  the  terms  of  sale,  and  requested 
payment  of  the  balance  of  tbe  purchase  mon- 
ey, with  Interest  The  purchaser  declined  to 
receive  the  deed  or  complete  the  purchase,  on 
the  ground  that  there  was  a  material  clerical 
error  In  the  description  of  the  premises.  The 
nature  of  that  error  will  appear  hereafter. 
No  other  excuse  was  then  made  by  the  pur- 
chaser for  refusing  to  comply  with  the  terms 
,of  the  sale.  Subsequently,  the  attorneys  for 
the  plaintiffs  In  the  judgment  Instituted  these 
proceedings,  to  compel  the  purchaser  to  ac- 
cept the  deed  and  to  complete  his  purchase. 
The  only  answer  to  this  application  that  the 
purchaser  makes  Is  that,  by  a  written  agree- 
ment of  record  between  a  prior  owner  of  the 
premises  and  the  owner  of  the  adjoining 
house  and  lot  a  charge  or  burden  was  Im- 
posed upon  the  premises,  which  is  In  the  na- 
ture of  an  Incumbrance,  and.  In  so  far  as  that 
instrument  affects  tbe  title  to  the  property, 
the  referee's  deed  will  not  convey  an  abso- 
lute titie  In  fee.  It  appears  that  the  prem- 
ises are  correctiy  described  by  metes  and 
bounds  In  the  notice  of  sale.  The  sale  was 
made  subject  to  the  agreement  made  between 
the  prior  owner  and  the  other  party  to  the 
Instrument  giving  tbe  date  thereof,  and  the 
time  and  place  of  record  In  the  notice  of  sale. 
The  question  therefore  is  not  whether  this 


Instrument  Imposes  a  charge  or  burden  upon 
the  premises,  but  whether  che  purchase:  was 
tendered  a  deed  which  conveyed  to  blm  the 
title  which  he  purchased. 

When  mortgaged  premises  are  described  In 
the  notice  of  sale,  and  are  actually  sold  sub- 
ject to  an  outstanding  incumbrance,  which  is 
referred  to  in  the  notice  and  at  the  sale,  the 
purchaser  is  chargeable  with  knowledge  of 
the  contents  thereof.  He  is  supposed  in  law 
to  have  read  the  instrument  and  to  have 
made  his  bid,  and  signed  the  conditions  of 
sale  with  a  view  to  Its  provisions;  and  be  Is 
also  chargeable  with  knowledge  of  what  was 
apparent  and  obvious  upon  the  premises. 
Rlggs  V.  Pursell,  66  N.  T.  103.  The  agree- 
ment or  Instrument  which  affects  the  title  to 
the  premises  In  question  provided  that  the 
owner  of  th«  liouse  and  lot  should  have  the 
right  to  insert.  In  the  easterly  wall  of  the  ad- 
joining house  already  built  the  floor  and 
roof  timbers  to  the  depth  of  four  Inches  In- 
ward from  tbe  easterly  face  of  said  wall,  and 
also  to  make  such  necessary  additions  to 
such  wall  for  flue  or  flreplaces  as  should  be 
necessary  or  convenient  In  consideration  of 
this  privilege,  the  owner  of  the  premises  in 
question,  his  successors  and  assigns,  becam» 
bound  not  to  erect  any  building  on  their 
lands  which  should  extend  more  than  45  feet 
In  distance  southwardly  from  the  building 
line  of  Sixty-Fifth  street,  and  that  any  back 
building  or  extension  should  be  at  least  8  feet 
distant  easterly  from  the  easterly  face  of  the 
wall  of  the  adjoining  house.  The  covenants 
in  this  agreement  undoubtedly  ran  with  the 
land,  and  Imposed  restrictions  upon  its  use. 
But  since  the  instrument  was  dIstincUy  refer- 
red to  in  the  notice  of  sale,  and  at  the  sale, 
the  plaintiff  made  his  bid  and  signed  the 
terms  of  sale  subject  to  all  of  its  provisions. 
He  Is  presumed  to  have  read  the  Instrument 
and  to  have  become  informed  with  respect  to 
its  contents,  and  thereby  be  was  chargeable 
with  notice  of  Its  effect  upon  tbe  titie  to  the 
premises.  Moreover,  It  Is  undisputed  that  be- 
fore tbe  date  of  sale  the  purchaser  went  up- 
on the  premises,  and  inspected  them.  The  va- 
cant space  of  eight  feet  which  the  instru- 
ment provided  for  was  perfecUy  apparent 
and  obvious  to  every  one.  Therefore,  the  pur- 
chaser having  made  bis  bid  with  full  knowl- 
edge of  the  situation,  and  also  with  knowl- 
edge of  the  contents  of  tbe  instrumetat  refers 
red  to  in  the  notice,  he  cannot  now  refuse  to 
perform  his  contract  by  reason  of  tbe  exist- 
ence of  any  charge  Imposed  upon  the  land  by 
the  Instrument.  Reed  v.  Gannon,  50  N.  Y. 
346;  Jones,  Mortg.  |  5^3;  Gilbert  v.  Peteler, 
38  N.  Y.  165;  King  v.  Bardeau,  8  Johns.  Ch. 
38;  Bank  v.  Delano,  48' N.  Y.  326.  When  a 
purchaser  has  knowledge  of  any  fact  suffi- 
cient to  put  him  on  Inquiry  as  to  tbe  existence 
of  some  right  or  titie  in  conflict  with  that 
which  he  is  about  to  purchase,  he  Is  presum- 
ed either  to  have  made  the  inquiry  and  ascer- 
tained the  extent  of  such  prior  right,  or  to 
have  been  guilty  of  a  degree  of  negligence  fa- 
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tal  to  his  plea  of  ignorance.    WiUiamson  v. 
Brown,  15  N.  Y.  362. 

The  purchaser,  In  his  affidavit,  in  opposition 
to  this  proceeding,  does  not  even  allege  that 
be  was  ignorant  of  the  contents  of  the  in- 
strument referred  to,  or  the  actual,  visible 
situation  of  the  premises.  There  is  really  but 
one  ground  upon  which  be  relies  to  resist  this 
application  for  specific  performance,  and  tliat 
is  that  the  published  notice  of  sale,  while  it 
correctly  described  the  parties  to  the  instru- 
ment, its  date  and  place  of  record,  referred  to 
the  "rights,  privileges,  and  easements  of  said 
party  of  the  first  part  in  the  westerly  wall  of 
the  building  adjoining  said  premises,  derived 
through"  said  instrument.  The  agreement 
did  not  relate  to  the  westerly  wall  of  the  ad- 
joining building,  but  to  the  easterly  wall.  It 
referred  to  the  westerly  wall  of  the  building 
In  question,  and  to  the  easterly  wall  of  the 
adjoining  building.  But,  on  reading  the 
agreement,  no  one  could  be  misled  by  this  er- 
ror of  the  printer  or  of  the  scrivener.  The  in- 
strument is  perfectly  plain,  and,  since  the  pur- 
cliaser  actually  visited  and  Inspected  the 
premises  before  his  bid,  the  use  of  the  word 
"westerly,"  instead  of  "easterly,"  In  the  no- 
tice describing  the  wall,  is  quite  Immaterial. 
Such  an  objection  is  entirely  without  sub- 
stance, and  altogether  too  frivolous  to  justify 
a  refusal  to  perform  the  contract.  It  seems 
to  me  that  upon  ttiis  application  the  purchas- 
er presented  no  substantial  or  reasonable  ex- 
cuse, based  either  upon  law  or  facts,  which 
justified  the  court  in  relieving  him  from  the 
performance  of  his  contract.  The  property 
was  advertised  and  offered  for  sale  expressly 
subject  to  every  burden  and  restriction  im- 
posed by  the  terms  of  a  recorded  Instrument 
clearly  described  in  the  notice  of  sale,  which 
^vas  publicly  read  at  the  sale  before  any  bid 
was  made.  As  already  stated,  the  purchaser 
does  not  now  allege  that  he  was  ignorant  of 
the  extent  or  scope  of  the  restrictions  or  ad- 
vantages created  thereby;  and,  whether  he 
was  or  not,  the  law  charges  him  with  such 
Icnowledge.  He  inspected  the  premises,  and 
looked  for  himself,  and  thus  acquired  actual 
knowledge  of  the  true  situation.  The  owner 
of  the  house  and  lot  offered  for  sale  was  re- 
stricted from  covering  the  whole  lot  with  a 
building,  and  was  required,  after  using  the 
adjoining  wall,  to  leave  an  open  space  for 
light  in  the  rear,  8  feet  wide,  beginning  at  a 
point  45  feet  from  the  street  line.  It  could 
not  be  very  material  whether  this  restriction 
applied  to  the  east  or  the  west  side  of  the  lot; 
but,  if  it  was,  then  the  purchaser  was  clearly 
informed  just  where  it  was  by  the  description 
in  the  notice  of  sale,  by  the  tei-ms  of  the  in- 
strument therein  referred  to,  and  to  which 
the  title  sold  was  made  subject,  and  finally 
by  his  own  examination  of  the  premises.  He 
saw  the  open  space  which  the  instrument  pro- 
vided for,  and  having  seen  it,  with  a  view  of 
bidding  at  the  sale,  cannot  now  claim,  and 
does  not  claim,  that  be  did  not  know  whether 
it  was  on  the  east  or  the  west  side  of  the  ad- 


joining house,  if  that  was  of  any  consequence. 
The  owner  of  the  judgment  under  which  real 
property  is  sold  is  entitled  to  know  when  the 
judgment  has  been  executed,  and  whether  the 
bidder  is  a  real  purchaser  in  good  faith,  or 
merely  speculating  on  future  contingencies, 
ready  to  perform  if  the  bargain  turns  out  to 
be  a  good  one  or  the  property  advances  In 
value,  but  equally  ready  to  refuse  perform- 
ance in  case  of  a  decline.  It  is  difficult  to  see 
how  any  mortgagee  who  sells  property  unuer 
a  judgment  of  foreclosure,  subject  to  someoat- 
standing  incumbrance,  can  ever  know  with  an; 
certainty  whether  he  has  made  a  sale  or  not 
if  the  bidder,  after  signing  his  contract  of 
purchase  with  full  knowledge  of  the  clrcam- 
stances,  can  he  permitted  by  the  courts  to  re- 
fuse performance  for  reasons  so  devoid  of 
substance  and  so  apparently  frivolous  in  char- 
acter. The  order  appealed  from  should  be  re- 
versed, and  the  application  granted,  with 
costs  to  the  plaintiff  in  all  the  courts.  All 
concur,  except  BARTLETT  and  HAIGHT, 
JJ.,  dissenting,  and  MARTIN,  J.,  absent  Or- 
i&c  reversed,  etc. 


(1B7  N.  Y.  520) 

PEOPLE  ex  rel.  FLOOD  v.  GARDINER, 
Dist  Atty. 

(Court  of  Appeals  of  New  York.  Jan.  10, 1899.) 
Veterans— Removal  —  Confidbktial  Positioss. 
Subpoena  servers  appointed  by  the  district 
attorney  of  New  York  county  are  frequently,  of 
necessity,  in  the  rooms  of  assistant  attorneys 
while  they  are  examining  witnesses  preparatory 
to  criminal  prosecutions.  They  are  often  made 
acquainted  with  the  facta  contemplated  in  the 
indictment  of  persons  not  under  custody,  and 
serve  subpoenas  on  witnesses  against  suoh  fet- 
sons,  and  are  intrusted  with  papers  containing 
confidential  information,  and  are  required  to 
serve  notice  on  sureties  for  accused  parties  out 
on  bail.  Beld,  that  the  position  of  subpoena 
server  is  "strictly  confidential,"  within  the  ex- 
ception in  Laws  1884,  c.  312,  permitting  the  re- 
moval of  a  veteran  holding  such  a  position  at 
the  pleasure  of  the  appointing  officer. 
Height.  Bartlett,  and  Martin,  JJ.,  dissenting. 
Appeal  from  supreme  court,  appellate  di- 
vision. First  department     ■ 

Application  for  mandamus  by  the  people,  on* 
the  relation  of  James  J.  Flood,  against  Asa 
Bird  Gardiner,  district  attorney  of  New  York 
county.  From  an  order  denying  the  appli- 
cation, relator  appealed  to  the  appellate  di- 
vision (53  N.  Y.  Supp.  451),  which  reversed 
the  order,  and  defendant  appeals.    Reversed. 

Asa  Bird  Gardiner,  in  pro.  per.  James  G. 
Cropsey,  for  respondent 

PARKER,  0.  J.  We  approve  of  the  de- 
cision made  at  special  term,  and  the  reasons 
assigned  by  Mr.  Justice  KELLOGG  hi  sup- 
port of  it  and  should  not  feel  called  upon  to 
add  a  word,  but  for  the  statement  of  facts  at 
the  appellate  division,  which  leaves  out  so 
much  that  is  material  that  It  does  not  seem 
to  us  to  present  the  situation  as  it  really  is. 
The  legal  question  involved  is,  was  the  re- 
lator's position  in  the  district  attorney's  office 
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a  strictly  conHdentlal  oiie,  as  that  term  Is 
used  in  tlie  so-called  "Veteran  Act"?  If  it 
was,  then  the  special  term  correctly  disposed 
of  the  controversy;  otherwise  the  appellate 
division  did,— for  the  relator  was  an  honorably 
discharged  sailor,  and  entitled  to  be  continued 
In  the  public  employment  in  a  sulrardlnate 
position,  unless  that  particular  position  be- 
longs to  the  class  covered  by  one  of  the  ex- 
ceptions to  the  veteran  act  (Laws  1884,  c.  312), 
viz.  "a  position  strictly  confidential." 

The  district  attorney  of  the  city  and  county 
of  New  Yorl{  has  a  number  of  assistants,  who 
occupy  positions  created  by  statute,  and  whose 
salaries  are  fixed  by  law;  but  in  addition  to 
that  he  is  obliged  to  avail  himself  of  extra 
help,  such  as  clerks  and  stenographers,  and 
so-called,  "process  servers,"  and  others  who 
serve  in  various  capacities.  The  creation  of 
such  offices,  and  the  designation  of  incum- 
bents to  fin  them,  have  always  been  entirely 
discretionary  with  the  district  attorney,  and 
have  not  been  made  subject  to  the  state  civil 
service  rules,  nor  to  the  rules  and  regulations 
of  any  of  the  departments  of  the  government 
of  the  city  and  county  of  New  York;  and  the 
same  Is  true  as  to  that  particular  office  In  all 
of  the  other  counties  of  the  state.  The  ex- 
pense of  conductifig  the  district  attorney's  of- 
fice In  the  city  and  county  of  New  York  is 
mtfde  a  county  charge,  but  as  a  matter  of  con- 
venience, and  in  anticipation  of  county  char* 
ges  payable  by  the  municipality,  appropria- 
tions are  annually  made  by  the  board  of 
estimate  and  apportionment  to  meet  all  neces- 
sary expenses.  Regardless  of  such  appropria- 
tions, however,  the  district  attorney  has  al- 
ways been,  and  still  Is,  required  to  make  ap- 
pointments, and  avail  himself  of  the  services 
of  individuals,  whose  expenses  are  to  be  met 
by  the  county;  the  question  of  the  capacity  of 
the  persons  to  be  employed,  and  the  compen- 
sation to  be  paid,  resting  In  his  discretion. 
By  section  614  of  the  Code  of  Criminal  Pro- 
cedure, It  is  provided  that  a  peace  officer 
must  serve  any  subpoena  delivered  to  him,  or 
the  subpoena  may  be  served  by  any  other  per- 
son. The  duty  of  serving  subpoenas  Is  not 
by  this  section  exclusively  Imposed  upon  the 
district  attorney,  who  may  require  the  work 
to  be  performed  by  peace  officers,  but  he  is 
authorized  to  designate  other  persons  to  i>er- 
form  that  duty;  and  the  reason  for  such  au- 
thorization will  quite  satisfactorily  appear, 
wheu  we  state  some  of  the  duties  that  are 
necessarily  performed  by  persons  so  designat- 
ed, la  pursuance  of  the  authority  conferred 
by  this  section  of  the  Code,  the  district  at- 
torney of  tlie  city  and  county  of  New  York 
lias  designated  a  number  of  persons  from  time 
to  time,  as  the  exigencies  of  public  business 
have  seemed  to  require,  to  serve  subpoenas, 
and  perform  a  variety  of  other  Important  du- 
ties, to  some  of  which  reference  will  be  made. 
For  convenience,  the  persons  so  appointed 
have  been  called  "subpoena  servers,"  and  we 
Khali  hereafter  speak  of  them  as  such,  al- 
though there  is  no  statutory  office  of  that 


character.  It  is  a  designation  of  a  class  of 
persons  in  the  district  attorney's  office  who 
are  engaged  in  serving  subpoenas,  as  well  as 
in  other  work.  The  relator,  while  In  the  em- 
ployment of  the  district  attorney,  was  a  pro- 
cess server.  The  subpoena  servers  spend  the 
greater  part  of  their  time  In  the  district  at- 
torney's office,  where  they  must  be  ready  to 
perform  emergent  services,  which  daily  and 
hourly  arise.  They  are  constantly  thrown  In 
contact  with  the  district  attorney's  assistants 
In  their  private  offices,  while  such  assistants 
are  engaged  In  private  examination  of  wit- 
nesses, whose  mere  presence^  should  it  be 
known  to  a  defendant  or  his  counsel,  might 
seriously  prejudice  the  prosecution.  The  sub- 
poena servers  are  frequently,  of  necessity,  In 
the  rooms  of  such  assistants  while  examina- 
tions are  being  conducted,  and  are  thus  made 
aware  of  everything  that  occurs  In  the  office. 
In  the  discharge  of  the  duties  of  the  office  by 
the  district  attorney  and  his  numerous  as- 
sistants. It  Is  often  necessary  to  make  sub- 
poena servers  acquainted  with  the  tacts  of  the 
contemplated  Indictment  of  persons  not  in  cus- 
tody, and  they  are  intrusted  with  processes  to 
bring  before  the  grand  jury  witnesses  against 
persons  not  In  custody,  which  processes  recite 
the  name  of  the  accused  party;  and  thus  it  is 
Important  that  the  district  attorney  should  be 
at  all  times  able  to  give  to  these  officers  bis 
implicit  confidence,  and  to  trust  in  their  in- 
tegrity and  discretion.  Otherwise,  by  con- 
nivance or  collusion  vrlth  interested  defend- 
ants, prosecutors  and  witnesses  for  the  people 
might  be  kept  out  of  the  way  of  him  who 
would  serve  the  processes  upon  them.  Often- 
times, In  order  to  secure  the  presence  of  de- 
linquents, it  becomes  necessary  to  acquaint 
the  subpoena  servers  with  the  general  facts 
of  the  case.  Frequently  the  subpoena  servers 
are  Intrusted  with  the  custody  of  papers  con- 
taining confidential  statements  of  facts  and 
information,  the  disclosure  of  any  part  of 
which  might  frustrate  the  district  attorney  hi 
the  discbarge  of  Important  public  duties. 
These  officers  are  also  required  to  serve  no- 
tices on  sureties  for  accused  parties  out  on 
ball,  on  sureties  under  recognizance,  and  coun- 
sel for  defendants;  and  frequently,  after  a  de- 
fendant has  been  convicted  or  has  pleaded 
guilty.  If  the  court  suggest  a  desire  for  infor- 
mation touching  the  previous  history  of  the 
defendant,  with  a  view  to  determine  the  meas- 
ure of  punishment,  witnesses  are  summoned 
and  an  investigation  undertaken  to  acquire 
the  desired  information,  and  such  service  is 
almost  invariably  rendered  by  the  subpoena 
server.  These  facts  are  undisputed,  although 
the  affidavit  of  the  relator  states  some  other 
facts. 

It  would  be  indeed  unfortunate  for  the  pub- 
lic service  If  the  district  attorney's  office  of 
New  York  county,  or  of  any  of  the  counties 
In  this  state,  should  be  obliged  to  have  con- 
tinued in  its  service  a  person  having  to  dis- 
charge duties  of  the  character  set  forth  in  the 
affidavits  presented  by  the  appellant    Those 
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affidavits  are  In  no  wise  contradicted.  Tbey 
are  made  by  the  district  attorney  and  by  Mr. 
Henry  W.  Unger,  assistant  district  attorney, 
who  has  successively  filled  the  offices  of  ball 
clerk,  pardon  clerk,  secretary  to  the  district 
attorney,  chief  clerk,  and  deputy  assistant 
district  attorney,  before  his  promotion  to  his 
present  position,  and  who  has  had,  therefore, 
opi)ortunlty  to  thoroughly  understand  and 
fully  appreciate  the  Importance  of  the  reten- 
tion of  employes  In  that  particular  service 
who  can  be  implicitly  trusted  under  any  and 
all  circumstances.  If  there  was  any  mistake 
about  the  statements  contained  in  these  affi- 
davits, the  relator  had  opportunity  to  procure 
the  affidavits  of  others  who  In  times  past  have 
been  connected  with  the  district  attorney's 
office  in  one  capacity  or  another,  bat  he  did 
not  do  it;  he  left  the  affidavits  unchallenged; 
and  we  must  assume  that  they  are  not  only 
tme,  but  that  they  do  not  at  all  exaggerate 
the  importance  of  maintaining  absolute  free- 
dom in  the  district  attorney  to  employ  and 
discharge  at  will  men  upon  whom  are  im- 
posed such  Important  duties.  It  Is  true  that 
the  relator.  In  his  petition,  undertakes  to  de- 
scribe the  duties  that  be  personally  had  to 
perform;  and  he  says  that  he  never  received 
any  communication  whatsoever  from  the  dis- 
trict attorney  of  New  York  from  the  date  of 
his  appointment  to  the  date  of  bis  discbarge, 
and  was  never  directed  by  that  officer  to  do 
or  perform  any  act  whatsoever,  and  that  the 
district  attorney  had  never  spoken  to  him,  ex- 
cept on  the  day  of  his  appointment.  His  du- 
ties he  described  as  follows:  "I  was  occa- 
sionally called  upon  by  one  of  the  assistant 
district  attorneys  of  said  county  to  explain 
why  I  had  been  unable  to  find  a  certain  wit- 
ness whom  he  wished  to  subpoena,  and  also 
occasionally  sent  by  one  of  the  assistant  dis- 
trict attorneys  to  do  some  errand  for  him,— 
to  carry  his  coat  or  bag,  or  some  other  pack- 
age for  him,  to  different  places,  or  some  like 
act"  This  Is,  doubtless,  a  true  statement  of 
what  he  did,  and  we  must  assume  that  It  Is 
what  he  had  to  do.  But  it  In  no  wise  contra- 
dicts the  assertion  of  the  affidavits  made  later, 
to  which  he  had  opportunity  to  reply,  that  the 
duties  he  performed  were  not  all  that  were 
required  of  persons  whom,  for  convenience, 
they  term  "subpoena  servers."  It  indicates 
merely  that  the  work  that  the  relator  did  In 
fact  do  was  about  all  that  the  then  incumbent 
of  the  district  attorney's  office  thought  be 
should  be  called  upon  to  perform.  But  be- 
cause he  could  not  discharge  the  general  du- 
ties of  the  position  of  "subpoena  server,"  so- 
called,  or  because  he  was  not  deemed  worthy 
to  discharge  them,  does  not  at  all  affect  their 
confidential  character. 

The  learned  justice  at  special  term.  In  dis- 
cussing this  question,  said:  "It  seems  that 
the  duties  of  a  subpoena  server  are  determin- 
ed by  the  district  attorney.  The  services  of 
the'  subpoena  server  may  be  dispensed  with 
altogether,  or  the  numbers  may  be  increased 
or  diminished  as  the  needs  of  the  district  at- 


torney's office  may  require.  His  duties  are 
nowhere  defined.  That  he  comes  In  close  con- 
tact with  the  secretly  workhig  machinery  of 
the  public  prosecutor  is  apparent;  Indeed,  he, 
in  practice,  has  charge  of  an  Important  part 
of  this  machinery;  and,  while  his  duties  may, 
in  a  measure,  be  ministerial,  he  becomes  pos- 
sessed of  many  important  secrets,  to  divulge 
which  might  easily  cripple  the  best  efforts  of 
his  superior.  It  is  clear  to  one  who  under- 
stands the  duties  of  a  district  attorney,  the 
methods  necessary  to  adopt  to  successfully 
prosecute  criminals,  that  the  relation  of  the 
highest  confidence  must  exist  and  be  preserv- 
ed on  the  part  of  the  prosecuting  officer  to- 
wards every  subordinate  who  can  or  may  un- 
der any  circumstances  be  possessed  of  office 
secrets,  or  operate  any  part  of  the  secret 
machinery  of  the  office.  Any  weakening  of 
this  confidence,  whether  It  arises  through  ac- 
tual cause  or  suspicion  of  matters  nnprovable, 
at  once  affects  the  efficiency  of  the  service. 
There  Is  no-  cure  for  this  but  removaL  To 
tie  the  hands  of  the  district  attorney  would 
make  it  impossible  for  him  to  preserve  be- 
tween himself  and  his  subordinates  that  es- 
sential element,— absolute  confidence.  I  think 
the  position  to  which  the  relator  asks  to  be 
restored  is  properly  classffled  when  placed 
within  the  exception  mentioned  In  the  so-call- 
ed Teteran  Act,'  and  the  writ  should  be 'de- 
nied." 

These  reasons,  and  the  decisions  of  this 
court  in  People  ex  reL  Cmmmey  v.  Palmer, 
152  N.  Y.  217,  46  N.  B.  328,  and  In  Chittenden 
y.  Wurster,  152  N.  Y.  345,  46  N.  B.  857,  fuUy 
support,  as  we  think,  the  decision  of  the  qie- 
cial  term.  The  order  of  the  appellate  division 
should  be  reversed,  and  that  of  the  epedal 
term  affirmed,  with  costs. 

HAIOHT,  J.  (dissenting).  An  able  and  tai- 
genlous  argument  has  been  presented  to  show 
that  a  subpoena  server  occupies  a  strictly  con- 
fidential relation  to  the  district  attorney.  It 
fails,  however,  to  convince  me  that  such  a 
relation  was  ever  Intended  by  the  legislature. 
It  Is  true  that  this  controversy  arises  under 
the  veterans'  act,  and  not  under  the  civil  serv- 
ice statute.  But,  If  the  position  Is  strictly 
confidential  under  that  act.  It  follows  that  It 
must  be  so  regarded  under  the  civil  service 
act.  Taking  this  case  as  a  precedent,  what 
position  Is  there  In  the  civil  service  of  this 
state,  above  that  of  common  day-laborers.  In 
which  an  equally  forcible  and  plausible  argu- 
ment may  not  be  made  in  support  of  tlie  claim 
that  It  is  confidential?  Take  the  police  In  the 
cities  of  the  state;  secret  orders  to  watch, 
suspected  places  and  arrest  wrongdoers  are  of 
daily  occurrence.  Must  policemen  be  held  to 
be  confidential?  The  bookkeepers  in  the  va- 
rious departments  of  the  state  must,  of  ne- 
cessity, know  much  of  the  transactions  of  the 
office,  and  of  the  secrets  contained  In  its  files 
and  documents.  The  comptroller  is  required 
to  audit  and  pass  upon  the  claims  presented 
against  the  state.    He  relies  upon  his  book- 
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keepers  for  the  details  In  the  Items  of  ac- 
counts, and  for  Information  In  reference  to 
the  merits  of  the  claims.  Are  not  these  book- 
keepers also  confidential?  Where  are  we  to 
draw  the  line?  We  said  In  Chittenden  t. 
Wurster,  162  N.  Y.  346,  4«  N.  E.  857,  that  the 
rule  laid  down  In  the  Crummey  Case,  152  N. 
X.  217,  46  N.  B.  S28,  ought  not  to  be  extend- 
ed, and  yet  It  Is  now  proposed  not  only  to  ex- 
tend the  rule  In  that  case,  bat  to  cast  aside  all 
previous  rules  and  restrictions  laid  down  by 
this  court,  and  throw  open  the  door  so  wide 
as  to  permit  a  great  majority  of  the  positions 
In  the  civil  serrice  of  the  state  to  be  held  to 
be  confidential,  and,  consequently,  not  subject 
to  the  provisions  of  the  statute  requiring  ap- 
pointments to  be  made  to  office,  so  far  as 
practicable,  upon  competitive  examinations. 
It  does  appear  to  me  that  the  holding  that 
a  subpoena  server  is  a  strictly  confidential  em- 
ploy6  will  result  not  only  in  virtually  nullify- 
ing and  rendering  ineffective  the  statute,  bat 
the  constitution  as  well. 

PARKER,  a  J.,  reads  for  reversal.  GRAY, 
O'BRIEN,  and  VANN,  JJ.,  concur.  HAIGHT, 
J.,  reads  dissenting  opinion,  and  BARTLKET 
and  MARTIN,  JJ.,  concur.  Order  reversed, 
etc. 


(157  N.  T.  674) 

ARCHIBALD  v.  NEW  YORK  CENT.  &  H. 
R.  R.  CO 

(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 

APPBiii.— Rrvibw  —  Okamts  or  Land  under  Wa- 
ter—Puiokitt — CosniTioNs  Subsequent —  Ap- 

PDKTENAXOEH  —  ADVBKSE  PoS9K88IO»  —  SnFFI- 
CIBNCT— EVIDBNOE—  TAXES— ChaH  PEBTT  —  RAIL- 
KOADS. 

1.  Where  a  finding  Is  supported  by  evidence, 
and  is  affirmed  by  the  appellate  division.  It  will 
not  be  disturbed  by  ttie  court  of  appeals. 

2.  Where  land  under  water  is  conveyed  by 
the  state  to  the  owner  of  the  adjacent  nplands, 
it  becomes  appurtenant  to  the  uplands,  and  will 
pass  by  a  conveyance  of  the  latter  without  spe- 
cific description. 

8.  A  railroad  company  cannot  acquire  title  to 
land  under  water,  title  to  which  is  In  the  state, 
by  takintr  possession,  filllne  it  up,  and  filing  a 
map  thereof  under  Laws  1846,  c.  216,  |  4,  and 
Laws  1848,  c.  30,  {  5.  anthorizing  it  to  alter  its 
line  and  cause  a  map  to  be  filed. 

4.  A  grant  of  lands  by  the  state  will  not  carry 
land  previously  granted  to  others. 

5.  A  breach  of  conditions  subsequent  in  a 
grant  by  the  state  can  t>e  taken  advantage  of 
by  the  state  only,  and  then  only  in  a  direct 
proceeding  for  that  purpose. 

6.  The  survey  of  land  and  filing  of  a  map  by  a 
railroad  company  are  not  a  sufficient  basis  for 
an  adverse  possession  within  the  statute  avoid- 
ing   Krants  for  champerty. 

7.  One  claiming  by  adverse  possession  must 
show  a  substantial  inclosure,  and  actual  occu- 
pancy during  the  required  period,  which  is  defi- 
nite, positive,  and  notorious. 

8.  The  rule  tbjc  the  true  owner  will  be  con- 
sidered as  constructively-  in  possession  unless  the 
land  is  in  the  actKal  hostile  possession  of  anoth- 
er under  claim  of  title,  applies  with  especial 
force  to  land  not  susceptible  of  actual  occupa- 
tion and  cultivation. 

9.  Payment  of  taxes  is  no  evidence  of  adverse 
possession. 


Appeal  from  supreme  court,  appellate  divi- 
sion. Second  department 

Action  by  Mary  H.  Archibald  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  A  judgment  for  plaintiff  was  mod- 
ified by  the  appellate  division  (37  N.  Y.  Supp. 
836,  1143),  and  defendant  appeals.    Affirmed. 

Ira  A.  Place,  for  appellant  Balpb  B. 
Prime,  for  respondent 

O'BRIEN,  J.  This  action  has  assumed  the 
form  of  one  in  equity  to  abate  a  nuisance.' 
which  It  Is  alleged  the  defendant  maintains 
upon  the  plaintiff's  laud,  but  in  every  sub- 
stantial respect  It  is  really  an  action  at  law 
to  recover  the  possession  of  real  property. 
There  was  no  question  made,  however.  In  the 
courts  below,  with  respect  to  the  form  of 
the  action,  and  no  question  of  that  kind  Is 
raised  here.  The  case  must,  therefore,  be  re- 
viewed In  this  court  in  the  same  way  as  if  It 
had  been  in  form  what  it  is  In  fact,— an  ac- 
tion at  law  to  recover  the  possession  of  real 
property.  The  principles  of  law  that  apply 
in  such  cases  must  control  the  disposition  of 
this  appeal. 

The 'controversy  is  concerning  the  title  and 
possession  of  two  small  parcels  of  land  which 
originally  were  under  the  waters  of  the  Hud- 
son river.  Each  parcel  is  described  In  the 
complaint  in  a  separate  cause  of  action.  The 
second  parcel  thus  described,  and  which  is 
known  in  the  case  as  "Parcel  No.  2,"  is  not 
really  a  subject  of  controversy  between  the 
parties.  The  defendant  does  not  dispute  the 
plalntitrs  title  to  that  parcel,  nor  does  it 
claim  any  titie  in  itself.  It  simply  alleges  by 
way  of  defense  as  to  that  cause  of  action  that 
the  defendant  was  never  in  possession  of  the 
land,  and  was  not  in  possession  at  the  time 
of  the  commencement  of  the  action.  This 
Is  simply  an  averment  which  concedes  the 
plaintiff's  tlUe,  denies  any  interference  ei- 
ther with  her  titie  or  possession,  and  asserts 
that  there  never  was  any  cause  for  this  action 
In  so  far  as  It  relates  to  this  particular  par- 
cel. The  trial  court  however,  has  found  that 
at  the  time  of  the  commencement  of  ttils  ac- 
tion the  defendant  was  In  possession  of  the 
parcel,  and  exercising  certain  acts  of  owner- 
ship over  it,  which  justified  the  plaintiff  in 
including  It  In  the  controversy.  It  is  admit- 
ted that  the  defendant  at  least  occupied  some 
small  part  of  it  for  a  switchman's  shanty, 
and,  while  there  Is  some  dispute  In  regard  to 
its  responsibility  for  the  maintenance  of  the 
telegraph  poles  and  wires,  yet  the  case  is  In 
such  condition  that  we  have  no  right  to  say 
that  the  findings  of  the  trial  court  are  against 
evidence.  They  are  supported  by  sufficient 
evidence,  and,  having  been  affirmed  on  re- 
view by  the  appellate  division,  they  are  not 
open  to  review  here.  The  question,  therefore, 
In  regard  to  this  parcel  may  be  eliminated 
from  the  discussion,  and  the  judgment  below, 
in  BO  far  as  it  relates  to  that,  cannot  be  dis- 
turbed. 
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The  real  controversy  between  the  parties 
was  with  respect  to  the  title  to  the  first  par- 
cel described  in  the  complaint,  and  which  is 
known  in  the  case  as  "Parcel  No.  1."  This, 
like  the  other  parcel,  was  originally  under 
the  waters  of  the  river,  and  the  Judgment  be- 
low is  to  the  effect  that  the  plaintiS  was  en- 
titled to  recover  an  undivided  half  of  It,  the 
other  half  having  been  found  to  belong  to  the 
defendant  The  plaintiff's  title  to  this  parcel 
Is  founded  upon  the  patent  from  the  commis- 
sioners of  the  land  office  to  her  remote  gran- 
tors, bearing  date  the  18tb  of  July,  1870. 
These  grantors  were  then  the  owners  of  the 
adjoining  upland,  and  apparently  were  en- 
titled, for  that  reason,  to  a  grant  from  the 
state.  One  or  more  of  the  mesne  conveyances 
under  which  the  plaintiff  claims  title  does 
not  specifically  describe  this  parceL  It  is, 
however,  I  think.  Included  within  general 
words  of  description  sutficient  to  Identify  it 
so  as  to  pass  by  a  conveyance.  Moreover, 
when  land  under  water  has  been  conveyed 
by  the  state  to  the  owner  of  the  adjacent  up- 
lands, the  lands  under  water  so  conveyed  be 
come  appurtenant  to  the  uplands,  and  will 
pass  by  a  conveyance  of  the  latter  without 
specific  description.  The  grant  from  the  state 
must,  under  the  statute,  be  made  to  the  up- 
land owner,  who,  as  such,  has  the  prior  right; 
and  hence  tt  would  seem  to  be  unnecessary, 
when  tlie  latter  conveys  his  lot  or  farm  to 
which  the  land  under  water  is  appurtenant, 
to  describe  the  land  under  water  separately. 
So  we  think  that  the  various  grants  to  the 
plaintiff  from  the  parties  to  whom  the  state 
conveyed  the  parcel  In  question  sufficiently 
described  It  to  vest  title  In  the  plaintiff,  in 
the  absence  of  some  prior  grant  or  superior 
title  In  the  defendant 

It  Is  contended  that  the  plaintiff  failed  to 
prove  possession  of  the  parcel  In  question  in 
herself  or  predecessors  In  title  within  20  years 
prior  to  the  commencement  of  the  action. 
But  having  proved  prima  facie  that  she  was 
vested  with  the  legal  title,  then,  under  section 
368  of  the  Code,  her  possession  Is  to  be  pre- 
sumed, and  the  possession  of  any  one  else  Is 
presumed  to  be  under  or  In  subordination  to 
this  title.  It  becomes  necessary,  therefore,  to 
examine  the  defendant's  claim  of  title  In  order 
to  determine  whether  it  has  a  better  one  than 
the  plaintiff.  The  defendant  is  the  successor 
In  Interest  of  a  railroad  corporation  created 
by  chapter  216  of  the  Laws  of  1846.  The 
two  corporations  were  merged  and  consolidat- 
ed In  the  defendant  under  an  agreement  made 
in  1869,  authorized  and  confirmed  by  chapter 
917  of  the  laws  of  that  year.  The  defendant's 
claim  of  titie  originated  in  the  filing  of  a  map 
In  1868,  which  It  is  assumed  covered  the  par- 
cel In  question.  This  map  was  made  and  filed 
under  the  fourth  section  of  the  act  incorporat- 
ing the  defendant's  predecessor  In  Interest, 
and  under  the  fifth  section  of  chapter  30  of  the 
Laws  of  1848,  which  provides  that  If,  at  any 
time  after  the  location  by  the  railroad  com- 
pany of  its  track,  and  the  filing  of  the  map, 


It  should  appear  to  the  directors  that  the  line, 
or  some  part  thereof,  might  be  improved,  it 
should  be  lawful  to  alter  the  line,  and  cause 
a  new  map  to  be  filed.  It  appears  that  short- 
ly before  the  consolidation  of  the  original  rail- 
road with  the  defendant  in  1869,  It  proceeded 
to  fill  in  the  parcel  of  land  under  water  which 
Is  now  in  controversy,  and  to  prepare  it  lor 
the  uses  of  the  corporation.  There  seems  to 
be  no  dispute  concerning  the  fact  that  the 
defendant  or  Its  predecessor  did  fill  up  that 
part  of  the  river,  and  thus  reclaimed  the  land 
In  controversy.  In  other  words,  this  parcel 
of  land  in  Its  present  condition  was  created  by 
the  defendant  or  Its  predecessor  by  filling  Id 
the  shores  of  the  river  with  earth.  But  no 
title  has  been  acquired  by  the  defendant  In 
that  way,  or  by  indicating  the  parcel  upon  the 
map.  The  railroad  company  could  not  ac- 
quire titie  to  land  under  water  by  taking  pos- 
session of  it  and  filling  it  up.  The  titie  still 
remained  in  the  state,  and  the  grant  from 
the  sovereign  to  the  owner  of  the  adjoining 
upland  would  carry  the  title  to  him.  Blakslee 
Mfg.  Co.  V.  Blakslee's  Sons  Iron  Works,  129 
N.  Y.  155.  29  N.  E.  2;  People  v.  Commission- 
ers of  Land  Office,  135  N.  Y.  447.  32  N.  E. 
139;  Aldrldge  Case,  135  N.  Y.  83,  32  N.  E. 
50;  Saunders"  Case.  135  N.  Y.  613,  32  N.  E. 
54;  Saunders  v.  Railroad  Co.,  144  N.  Y.  75, 
38  N.  E.  992.  But  the  defendant,  on  the  26th 
of  December,  1873,  procured  from  the  commis- 
sioners of  title  land  office  a  grant  of  certain 
lands  under  water  on  the  shores  of  the  river 
tor  Its  corporate  purposes,  and  which  grant. 
It  is  claimed.  Included  the  parcel  In  question. 
But,  since  the  grant  to  the  plaintiff's  remote 
grantors  antedated  that  to  the  defendant  by 
three  years.  It  follows  that  the  state  had  no 
title  at  the  time  to  the  parcel  in  question  that 
It  could  convey  to  the  defendant.  There  is 
nothing  In  the  language  of  the  patent  indi- 
cating that  the  commissioners  of  the  land  of- 
fice supposed  that  they  had  any  title  to  this 
parcel  which  they  could  convey,  although  the 
general  language  of  the  description  may  have 
covered  It.  The  prior  patent  to  the  plaintiffs 
predecessors  was  a  grant  for  commercial  pur- 
poses, and  npon  condition  that  within  a  speci- 
fied time  the  subject-matter  of  the  grant 
should  be  applied  to  commercial  uses  by  the 
construction  of  docks  and  other  conveniences 
for  the  promotion  of  commerce.  It  is  said 
that  the  grantees  did  not  apply  the  property 
to  any  such  uses  within  the  time  specified, 
and  we  wIU  assume  that  that  Is  so.  But  this 
does  not  enable  the  defendant  to  treat  the 
prior  patent  as  invalid  or  void,  or  permit  an 
attack  upon  it  In  a  collateral  way.  If  there 
had  been  a  breach  of  the  conditions  subse- 
quent In  the  grant  the  defendant  Is  not  at 
liberty  to  take  advantage  of  that  omission. 
The  state  only  can  claim  the  right  to  vacate 
the  patent  for  breach  of  conditions  subse- 
quent, and  then  only  in  a  direct  action  or  pro- 
ceeding for  that  purpose.  The  defendant  can 
raise  no  such  question  In  this  court 
The  learned  counsel  for  the  defendant  oon 
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tends  that  the  prior  iMteDt  from  the  state  to 
the  plaintltTs  remote  predecessors  was  void 
for  champerty.  This  point  assumes  that  when 
that  grant  was  executed  and  delivered  the  de- 
fendant held  the  land,  adversely  under  a  spe- 
cific claim  of  title,  but  It  had  no  record  or  pa- 
per title  whatever  at  that  time.  The  railroad 
had  then  filed  a  map  and  made  a  surrey. 
But  that  clearly  was  not  a  sufllcient  basis  for 
an  adverse  possession  within  the  statute 
avoiding  grants  of  land  for  champerty.  The 
conveyances  In  the  chain  of  plaintiff's  title 
made  in  1887  and  subsequently  are  attacked 
on  the  same  ground.  The  only  specific  title 
that  the  defendant  then  had  was  the  patent 
of  1873,  In  which  various  parcels  of  land  un- 
der water  situate  in  different  counties  of  the 
state  are  described  in  general  language.  But 
since  the  state  had  already  conveyed  the  land 
in  question  to  the  parties  under  whom  the 
plaintiff  claims,  the  general  description  of 
lands  in  the  grant  to  the  defendant  does  not 
necessarily  include  the  parcel  in  question. 
The  patent  to  the  defendant  should  not  be 
construec'  as  a  grant  of  any  lands  which  tike 
state  had  conveyed  by  prior  deed,  and  which 
it  did  not  own  when  the  conveyance  to  the 
defendant  was  given.  Moreover,  the  trial 
court  found  all  the  facts  with  respect  to  ad- 
verse possession  In  the  plaintltTs  favor,  and 
hence  it  is  not  open  to  the  defendant  to  at- 
tack any  of  the  deeds  in  the  plaintiff's  chain 
of  title  for  champerty.  Crary  v.  Goodman, 
22  N.  T.  170;  Saunders*  Case,  135  N.  Y.  613, 
32  N.  E.  54. 

The  principal  question  litigated  upon  the 
trial  was  imder  the  defense  of  adverse  posses- 
sion, and  that  is  the  most  prominent  question 
presented  by  the  argument  in  behalf  of  the 
defendant  in  this  court.  It  is  quite  likely 
that  upon  the  proofs  in  the  case  it  could  be 
held,  as  matter  of  law,  that  the  defendant 
had  been  In  the  actual  possession  and  occupa- 
tion of  the  parcel  since  about  the  year  1887. 
But  it  was  necessary,  in  order  to  sustain  this 
defense,  for  the  defendant  to  show  that  such 
adverse  possession  existed  for  at  least  20  years 
prior  to  the  commencement  of  the  action,  or 
from  about  the  year  1873;  and  the  trial  court 
has  found  that  It  has  not  been  In  the  actual, 
exclusive,  or  continuous  possession,  occupa- 
tion, or  use  of  the  parcel  for  that  period. 
Whether  the  defendant  had  held  the  premises 
adversely  for  a  sufficient  period  of  time  to 
bar  this  action  was,  In  its  nature,  a  question 
of  fact;  though.  If  the  facts  and  all  Inferences 
to  be  drawn  from  them  were  undisputed,  it 
might  be  a  question  of  law.  The  burden  of 
proving  adverse  possession  was  upon  the  de- 
fendant, and  It  bad  to  encounter,  in  the  first 
place,  the  presumption  of  law  that  the  plain- 
tiff was  In  possession  under  her  title  derived 
through  the  patent  of  1870  from  the  state. 
The  defendant's  possession  was,  at  best,  upon 
the  evidence,  somewhat  equivocal.  It  cannot 
be  said,  as  matter  of  law,  upon  the  evidence 
m  the  record,  that  any  one  was  In  the  actual 
possession  and  occupation  of  the  parcel  during 


the  period  of  20  years  prior  to  the  commence- 
ment of  the  action.  The  4and  was  not  In- 
closed or  cultivated,  or  put  to  the  exclusive 
use  of  any  one.  When  the  defendant's  right 
rests  entirely  upon  a  claim  of  adverse  posses- 
sion. It  must  be  shown  that  there  has  been  a 
real  substantial  Inclosnre  and  actual  occu- 
pancy; a  possesslo  pedis,  which  Is  definite, 
positive,  and  notorious.  Jackson  v.  Scboon- 
maker,  2  Johns.  230,  235.  The  rule  applicable 
to  the  defense  of  adverse  possession  was 
stated  by  this  court  In  the  case  of  Bliss  v. 
Johnson,  di  N.  Y.  242,  in  the  following  lan- 
guage: "The  settled  principles  of  law  re- 
quire courts  to  consider  the  true  owner  as 
constructively  In  possession  of  the  land  to 
which  he  holds  the  title,  unless  they  are  in 
the  actual  hostile  occupation  of  another  under 
a  claim  of  title;  and  th^  rule  Is  still  more 
imperative  in  the  case  of  wild  and  unculti- 
vated tracts  or  lands  which  are  not  legally 
susceptible  of  actual  occupation  and  cultiva- 
tion. Doe  V,  Thompson,  5  Cow.  371;  Thomp- 
son V.  Burhans,  79  N.  Y.  99.  This  possession 
is  deemed  to  continue  until  there  Is  an  actual 
disseisin  and  expulsion  of  the  true  owner  from 
the  land;  and  when  such  dispossession  term!- 
no'tes,  if  it  does  terminate  within  twenty  years, 
the  possession  Is,  by  construction  of  law, 
considered  as  having  again  returned  to  bim 
who  holds  the  legal  titie."  The  parcel  of  land 
in  controversy  was  of  such  character  and  so 
situated  that  it  was  scarcely  susceptible  of 
actual  occupation  and  cultivation.  Passen- 
gers to  and  from  the  railroad  station  passed 
over  It  It  was.  In  a  certain  sense,  connected 
with  the  grounds  surrounding  the  station,  and 
not  until  the  defendant  extended  Its  railroad 
track  over  it,  and  set  up  a  derrick  upon  it 
about  the  year  1887,  can  it  be  said  that  there 
was  any  actual  occupation  or  possession  by 
any  one.  It  was,  therefore,  competent  for  the 
trial  court  to  find,  upon  all  the  evidence,  that 
there  was  no  adverse  possession  by  the  de- 
fendant within  20  years  sufficient  to  bar  the 
plaintiff's  right  of  recovery. 

There  Is  one  other  question  in  the  case,  and 
that  arises  upon  an  exception  to  the  exclusion 
of  proof  offered  by  the  defendant  that  it  had 
paid  the  taxes  on  the  parcel  in  question  since 
the  year  1880,  and  down  to  the  year  1894. 
It  was  stated  that  this  evidence  was  offered 
for  the  purpose  of  supporting  and  showing 
the  defendant's  dalm  of  possession.  Payment 
of  taxes  Is  no  evidence  of  possession,  either 
actual  or  constructive.  Greenleaf  Case,  141 
N.  Y.  395,  399,  36  N.  B.  393.  It  has  some- 
times been  regarded  as  an  act  which  shows  a 
claim  of  title,  but  not  a  claim  of  possession; 
and.  If  there  had  been  any  controversy  in  the 
case  with  respect  to  the  nature  of  the  defend- 
ant's claim  of  titie,  it  would  possibly  have 
been  competent  for  the  defendant  to  show 
that  it  had  paid  the  taxes  on  the  land.  But 
there  was  not,  and  could  not  have  been,  any 
question  with  respect  to  the  nature  of  the 
title  which  the  defendant  claimed.  It  claimed 
under  the  patent  of  1873,  preceded,  aa  It  was, 


Digitized  by 


Google 


570 


S2  NORTHEASTERN  REPORTER. 


(N.T. 


by  tbe  filing  of  a  map  Including  the  parcel 
In  question,  and  by  tbe  act  of  filling  up  the 
space,  and  thus  creating  dry  land  as  It  exists. 
The  payment  of  taxes  by  the  defendant  could 
have  added  nothing  to  Its  possession  or  Its 
claim  of  title,  and,  since  that  fact  could  have 
had  no  Infiuence  on  the  issne  of  actual  pos- 
session, the  ruling  of  the  court  excluding  the 
proof,  whether  right  or  wrong,  was  imma- 
terial, and  therefore  the  exception  is  not 
available  to  the  defendant  for  the  purpose  of 
reversing  the  judgment  For  these  reasons 
we  think  the  Judgment  below  should  be  af- 
firmed, with  costs.  All  concur,  except  ORAT, 
J.,  absent.    Judgment  affirmed. 


(167  N.  T.  618) 

PEOPLE  ex  rel.  EOKERSON  et  al.  t.  ZUN- 

DEL  et  al..  Town  Assessors. 

(Court  of  Appeals  of  New  York.    Jan.  10, 

1899.) 

Taxation  —  Assessmests  —  MnNiciPAL  Cokpora- 

TioNS— Res  Judicata. 

1.  The  fact  that  judgments  based  on  proceed- 
ings to  review  assessments  for  two  preceding 
years  fixed  them  at  tbe  same  sum  does  not  bind 
the  assessors  on  the  third  year,  the  assessors  not 
being  the  same,  and  there  being  material  chan- 
fea  in  the  value  of  the  property  of  the  town 
since  the  former  assessments. 

2.  A  town  is  not  responsible  (or,  nor  bound  by, 
che  acts  of  its  assessors,  they  being  independent 

fiublic  officers,  whose  duties  are  prescribed  by 
aw;  and  hence  a  judgment  based  on  proceed- 
ings to  review-  their  assessment  for  one  year  is 
not  binding  on  the  town  for  the  next. 

Appeal  from  supreme  court,  appellate  di- 
vision. Second  department 

Certiorari  by  the  people,  on  the  relation  of 
James  Eckerson  and  others,  against  Charles 
H.  Zundel  and  others,  as  assessors  of  the  town 
of  Haverstraw.  There  was  a  judgment  of 
the  appellate  division  (G3  N.  T.  Supp.  1111) 
affirming  a  judgment  of  the  special  term,  en- 
tered on  the  confirmation  of  a  referee's  re- 
■port,  and  defendants  appeal.    Reversed. 

Irving  Brown,  for  appellants.  Ralph  E. 
Prime,  for  respondents. 

MARTIN,  J.  In  18SS  this  proceeding  was 
commenced  by  certiorari  to  review  the  assess- 
ment for  that  year  of  a  piece  of  the  relators' 
real  property,  which  contained  about  28  acres 
of  land,  situated  in  the  town  of  Haverstraw, 
N.  Y.  It  was  Instituted  under  the  provisions 
of  chapter  269  of  the  Laws  of  1880.  The  ap- 
pellants were  the  assessors  of  the  town  for 
the  year  1888.  In  1886  and  1887  the  land  in 
question  was  assessed  by  the  appellants'  pred- 
ecessors In  office  at  $140,000.  In  each  of 
those  years  the  relators  sued  out  a  writ  of 
certiorari  to  review  the  assessment,  and  it 
was  adjudged  in  each  proceeding  that  it  should 
be  reduced  to  the  sum  of  $45,650.  This  case 
Involves  the  assessment  for  the  year  1888  on- 
ly. Upon  the  day  fljted  by  law  for  reviewing 
assessments,  the  relators  applied  to  tbe  as- 
sessors for  a  reduction  of  their  assessment  to 
the  amount  established  as  the  value  of  the 


property  by  the  judgments  in  tbe  proceedings 
for  the  years  1886  and  1887.  This  applica- 
tion was  based  wholly  upon  tbe  claimed  ef- 
fect of  those  judgments,  the  relators  Insisting 
that  they  were  binding  .and  conclusive  upon 
the  assessors  as  to  the  amount  of  the  assess- 
ment for  the  year  1888.  Tbe  appellants,  how- 
ever, declined  to  make  tbe  reduction.  This 
proceeding  was  then  instituted;  and  subse- 
quently, upon  the  writ  and  return,  the  court 
appointed  a  referee  to  take  evidence  pertinent 
to  the  Issues,  and  to  report  such  testimony, 
with  bis  findings  of  fact  and  conclusions  of 
law.  The  referee  took  proof,  and  made  and 
filed  the  required  findings  and  conclusions. 
The  judgments  which  had  been  entered  in 
the  former  proceedings  were  received  In  evi- 
dence, over  the  objection  of  the  appellants.  _ 
The  special  term  held  that  the  former  jndg-' 
ments  were  binding  and  conclusive  upon  tbe 
assessors,  and  that  it  was  tbelr  duty  to  have 
made  the  assessment  for  1888  conform  to 
those  judgments  as  to  the  value  of  tbe  prop- 
erty assessed.  To  that  conclusion,  and  to  the 
reception  of  the  judgments  in  evidence,  tbe 
appellants  excepted.  The  coiirt  overruled  the 
appellants'  exceptions,  and  confirmed  the  find' 
lugs  and  conclusions  of  the  referee.  It  made 
bis  findings  and  conclusions  those  of  the  court, 
to  the  same  effect  as  though  they  had  been 
fully  set  forth  in  separate  findings  by  it 
Thereupon  it  adjudged  that  the  assessment 
for  the  year  1888  was  unequal,  that  tbe  peti- 
tioners were  thereby  Injured,  that  the  valua- 
tion of  765,000  should  be  reduced  to  $45,650, 
awarded  costs  against  the  appellants  personal- 
ly, and  ordered  the  assessment  to  be  corrected 
in  accordance  with  its  determination. 

The  respondents  rely  upon  the  case  of  Peo- 
ple V.  Carter,  119  N.  X.  557,  23  N.  E.  926,  to  de- 
feat this  appeal.  In  that  case,  where,  in  pro- 
ceedings to  reduce  an  assessment.  It  appeared 
that  the  assessments  for  the  two  preceding 
years  had  been  made  at  the  same  sum,  and  in 
similar  proceedings  there  bad  been  a  deter- 
mination fixing  the  actual  value  of  the  prop- 
erty assessed,  it  was  held  that  in  the  absence 
of  evidence  of  an  increase  of  value,  or  of  some 
change  affecting  Its  assessable  value,  the 
former  adjudications  were  binding  upon  tbe 
parties  to  them,  upon  a  review  <tf  their  as- 
sessment for  the  third  year.  The  doctrine  of 
that  case  is  not  applicable  to  this.  There  the 
parties  were  the  same.  The  assessors  were 
the  same  persons  who  made  the  preceding 
assessments,  and  it  was  under  those  circum- 
stances that  it  was  held  that,  upon  a  review 
of  the  assessment  for  the  third  year,  the  prior 
adjudications  were  binding  upon  them,  unless 
there  bad  been  some  change.  But  In  the  case 
at  bar,  of  tbe  three  persons  who  were  as- 
sessors in  1888,  but  one  was  an  assessor  in 
either  1886  or  1887,  and  he  did  not  verify  the 
roll.  So  that  two  of  the  appellants  were  not 
parties  to  tbe  former  proceeding  at  all,  and 
the  one  who  was  took  no  part  In  making  the 
assessment  in  question.  Moreover,  the  court 
found  that  in  1888  the  amount  of  the 
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ments  upon  the  real  estate  In  the  town  was 
Increased  more  than  $150,000  over  those  of 
the  two  preceding  years;  that  there  were 
numerous  changes  In  the  assessed  valuea  of 
the  property  therein;  that  the  relators'  assess- 
ment was  $75,000  less  than  In  the  previous 
years;  and  that  changes  had  been  made  In 
the  condition  of  the  property  In  the  town  be- 
tween the  years  1867  and  1S88.  Xbua,  the 
distinction  between  the  Waxren  Case  and  the 
case  at  bar  is  manifest,  and  the  former  does 
not  {Sustain  the  decision  In  this  case. 

This  leads  us  to  consider,  Independently  of 
that  case,  whether  the  Judgments  In  the  for- 
mer proceedings  were  binding  upon  the  ap- 
pellants. We  think  the  facts  that  a  majority 
of  the  appellants  were  not  parties  to  the  for- 
mer proceedings,  that  changes  in  the  situation 
of  the  property  of  the  town  had  occurred,  and 
that  the  assessment  of  the  relators'  property 
had  been  reduced,  disclosed  a  situation  where 
the 'former  adjudications  were  in  no  way 
binding  upon  the  appellants  in  making  the 
assessments  for  the  year  188S.  By  statute, 
the  appellants  were  required  to  assess  all  the 
real  and  personal  property  liable  to  taxation 
in  their  town  at  its  full  and  true  value,  as 
they  would  appraise  the  same  In  payment  of 
a  just  debt  due  from  a  solvent  debtor,  to  make 
oath  that  they  had  so  estimated  the  value  of 
the  property  assessed,  and  were  made  guilty 
of  perjury  If  they  swore  falsely  as  to  the  as- 
sessment made  by  them.  1  Rev.  St.  pt  1, 
c.  13,  tit  2,  i  17,  amended  by  Laws  1861,  c. 
176;  Laws  1851,  c.  176,  amended  by  Laws 
1881,  c.  57,  and  Laws  1885,  c.  210.  They 
were  bound  to  assess  the  property  of  the  re- 
lators at  its  full  and  true  value,  and  to  verify 
their  assessment.  There  was  imposed  upon 
them  the  duty  of  exercising  their  own  judg- 
ment In  appraising  it,  after  employing  all  the 
tests  ordinarily  adopted  for  that  purpose,  In- 
cluding a  personal  survey  or  examination  of 
the  proi^erty.  When  they  had  exercised  their 
judgment,  their  determination  was  subject 
only  to  such  review  or  correction  as  the  law 
prescribes.  People  ▼.  Coleman,  107  N.  Y.  541, 
14  N.  B.  431. 

The  contention  of  the  respondents  that  the 
Judgments  in  the  proceedings  for  the  years 
1886  and  1887  were  binding  upon  the  town  of 
Haverstraw,  and  hence  controlling  In  this  ac- 
tion, cannot  be  sustained.  Assessors  are  in- 
dependent public  officers,  whose  duties  are 
prescribed  by  law.  Mechem,  Pub.  Off.  |  28. 
They  are  in  no  legal  sense  the  agents  or  rep- 
resentatives of  the  town,  and  the  town  is  not 
responsible  <?or  their  acts  or  omissions.  Lorll- 
lard  V.  Town  of  Monroe,  11  N.  Y.  392.  Thus, 
the  appellants,  in  assessing  the  relators  for 
the  year  1888,  in  no  Just  sense  acted  for  the 
town,  or  In  any  way  bound  it  What  they 
did  was  to  discharge  the  public  duties  impos- 
ed upon  them  by  statute,  for  which  the  town 
was  in  no  way  responsible.  Nor  was  the  town 
liable  for  tho  acts  of  the  assessors  for  the 
years  1886  and  1887.  Those  were  Independent 
acts  ttf  the  persons  who  were  assessors  dur- 


ing those  years,  and  neither  their  acts  nor  any 
adjudication  against  them  as  such  assessors 
were  binding  upon  the  town  or  the  persons 
succeeding  to  the  office.  There  was  no  priv- 
ity between  the  persons  who  were  assessors 
for  1886  and  1887,  and  those  who  were  as- 
sessors during  the  year  1888,  except  so  far  as 
the  same  persons  were  assessors  in  those 
years.  We  are  aware  of  no  principle  upon 
which  it  can  be  properly  beld  that  assessors, 
who  are  required  to  make  a  sworn  appraisal 
of  the  value  of  the  property  assessed,  are 
concluded  by  the  action  of  other  and  preced- 
ing assessors,  or  by  any  Judgment  that  may 
be  recovered  against  them  in  relation  to  as- 
sessments of  preceding  years.  The  assess- 
ment for  each  year  is  a  distinct  proceeding, 
separate  from  other  assessments;  and  a  Judg- 
ment against  one  set  of  assessors  ought  not 
to  be  held  to  control  the  action  of  other  as- 
sessors who  are  subsequentiy  elected.  In  Peo- 
ple V.  Roberts,  155  N»  Y.  408,  413,  50  N.  B.  53, 
this  court  held  that  the  determination  of  an 
assessing  or  taxing  officer,  that  an  assess- 
ment made  for  one  year  should  be  canceled 
for  the  reason  that  the  property  was  not  the 
Btibject  of  taxation,  was  not  conclusive  upon 
succeeding  officers  against  assessments  made 
for  subsequent  years.  In  that  case,  in  dis- 
cussing the  functions  of  assessing  officers, 
this  court  said:  "Officers  upon  whom  the 
duty  of  making  assessments  for  the  purpose 
of  taxation  is  imposed  are  independent  pub- 
lic officers,  exercising  public  powers,  charged 
with  special  public  duties,  possessing  no  Juris- 
diction as  agents  of  the  state,  and  for  whose 
acts  the  state  Is  not  liable.  Nor  is  the  state 
responsible  for  any  mistake  or  misfeasance 
by  them  in  the  performance  of  their  duty. 
The  statute  Imposes  on  such  officers  the  du^ 
to  perform  certain  distinct  and  definite  acts." 
The  principle  of  that  case  is  adverse  to  the 
contention  of  the  respondents,  and  seems 
quite  decisive  of  the  question  under  consid- 
eration. 

The  court  below"  evidently  fell  into  error 
when  It  held  that  the  appellants  were  bound 
by  the  decisions  in  the  proceedings  to  review 
the  assessments  for  the  preceding  years,  espe- 
cially when  they  made  the  fact  that  they  did 
not  blindly  follow  those  Judgments  In  deter- 
mining the  value  of  the  relators'  property 
the  ground  of  Imputing  to  them  gross  negli- 
gence, bad  faith,  or  malice  as  a  basis  for 
costs  against  them  personally.  Under  the  cir- 
cumstances of  this  case,  the  former  judg- 
ments did  not  deprive  the  appellants  of  the 
right,  or  relieve  them  from  the  duty,  of  ex- 
ercising their  judgment  In  the  manner  pre- 
scribed by  statute.  Until  the  relators  In  a 
proceeding  to  review  the  action  of  the  appel- 
lants have  established  an  inequality  of  assess- 
ment, they  are  not  entitled  to  the  relief 
sought.  Obviously,  the  finding  of  the  court 
below  that  the  relators'  property  was  assess- 
ed unequally,  or  for  a  greater  sum  than  its 
value,  was  based  upon  the  sole  ground  that 
the  aasemment  was  for  a  larger  amouat  than 
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was  determined  by  the  courts  to  have  been  Its 
value  In  the  years  1S86  and  1887. 

We  are  of  the  opinion  that,  under  the  proof 
and  circumstances  of  this  case,  the  courts  be- 
low erred  In  holding  that  the  Judgments  en- 
tered In  the  proceedings  to  review  the  assess- 
ments for  the  years  18SG  and  1887  were  bind- 
ing upon  the  appellants  In  making  the  assess- 
ments for  the  year  1888,  and  that  the  Judg- 
ments of  the  appellate  division  and  of  the 
special  term  should  be  reversed,  the  report 
of  the  referee  set  aside,  and  the  proceedings 
remitted  to  the  supreme  court  for  further  con- 
sideration. All  concur,  except  GRAY,  J.,  ab- 
sent.   Judgments  reversed,  etc 


067  N.  T.  628) 

PEOPIiB  V.  DUNN. 

(Court  of  Appeals  of  New  York.    Jan.  10, 

1889.) 

JoRT— Statute— BpeoialJcrt  in  Criminai,  Cases, 
— Constitution — Tkial  bt  Jukt — Dos  Process 
OF  Law — DiscKiMiNATioN— Judicial  Power  of 
COMMI99IONEK— Right  of  Appeal— Local  Laws. 

1.  Laws  1896,  c.  378,  providing  for  a  special 
jury  in  criminal  cases,  does  not  violate  Const, 
art.  1,  {  2,  providing  that  the  trial  by  jury  shall 
remain  inviolate. 

2.  Laws  1896,  c.  378,  providing  for  a  special 
jury  in  criminal  cases,  and  providing  that  the 
special  jury  commissioner  in  selecting  the  panel 
shall  exclude  persons  having  certain  disqualifi- 
cations which  would  subject  them  to  challenge, 
is  not  unconstitutional,  as  denying  defendant  due 
process  of  law. 

3.  Such  law  does  not  discriminate  against  de- 
fendants in  criminal  cases  by  creating  two  class- 
es of  jurors. 

4.  Nor  is  it  void  as  delegating  judicial  powers 
to  the  special  jury  commissioner. 

6.  Laws  1896,  c.  378,  providing  for  a  special 
jury  in  criminal  cases,  and  providing  that  the 
rulings  of  the  trial  conrt  in  admitting  or  ex- 
cluding evidence  upon  the  trial  of  any  challenge 
for  actual  bias  shall  be  final,  is  not  unconstitu- 
tional, as  depriving  defendant  of  a  right  of  ap- 
peal, since  no  sucu  right  is  guarantied  by  the 
constitution. 

6.  Laws  1896.  c.  878,  providing  for  a  special 
jnry  in  criminal  cases  in  each  county  having  a 
population  of  500,000  or  more,  does  not  violate 
Const,  art.  3,  S  18,  prohibiting  private  or  local 
bills  as  to  "selecting,  drawing,  summoning,  or 
impaneling  grand  or  petit  jurors." 

Appeal  from  supreme  court,  appellate  divi- 
sion, First  department. 

Frank  Dunn  was  charged  with  murder  In 
the  first  degree,  and  he  appeals  from  an  order 
(52  N.  Y.  Supp.  968)  granting  a  special  jury. 
Affirmed. 

The  defendant  was  charged  with  the  crime 
of  murder  In  the  first  degree,  and,  upon  be- 
ing arraigned,  pleaded  not  guilty.  Thereafter 
the  people  applied  for  a  special  Jury  to  try 
the  Issue,  under  the  provisions  of  chapter  378 
of  the  Laws  of  1896.  The  application  was 
granted  by  the  appellate  division  of  the  su- 
preme court  in  the  First  department.  Leave 
to  appeal  to  this  court  was  then  granted,  upon 
the  ground  that  a  question  of  law  was  pre- 
sented which  ought  to  be  here  reviewed,  and 
the  following  question  was  certified,  to  wit: 
"Is  the  act  of  the  legislature  embodied  In 


chapter  378  of  the  Laws  of  1898,  providhig 
for  a  special  Jury  in  criminal  actions  In  cer- 
tain cases,  a  valid  and  constitutional  exercise 
of  legislative  power?"  The  title  of  the  act  is 
as  follows:  "An  act  providing  for  a  special 
Jury  in  criminal  cases  in  each  county  of  the 
state  having  a  certain  population  and  for  the 
mode  of  selecting  and  procuring  such  special 
Juries;  also  creating  a  special  Jury  commis- 
sioner for  each  of  such  counties  and  regulating 
and  prescribing  his  duties."  The  first  six  sec- 
tions of  the  act  provide,  with  respect  to  the 
manner  of  appointment  of  special  Jury  com- 
missioners, "for  each  county  of  the  state  hav- 
ing a  population  of  500,000  or  more,"  their 
terms  of  office,  compensation,  etc.,  and  that 
they  shall  be  furnished  by  the  commissioners 
of  Jurors  of  the  counties  with  lists  of  persons 
liable  to  serve  as  trial  Jurors,  from  which 
to  select  special  Jurors,  as  the  Justices  of  the 
appellate  division  shall  direct,  etc  Section  7 
prescribes  the  qualifications  for  each  special 
Juror,  namely:  He  must  be:  "(1)  A  male 
citizen  of  the  United  States  of  at  least  ten 
years'  standing,  and  a  resident  of  the  county. 
(2)  Not  less  than  thirty  nor  more  than  seventy 
years  of  age.  (3)  In  possession  of  his  natural 
faculties,  and  not  Infirm.  (4)  Free  from  all 
legal  exceptions;  of  good  character;  of  ap- 
proved Integrity;  intelligent;  of  sound  Judg- 
ment; able  to  read  and  write  the  English 
language  understandlngly;  and  well  Informed; 
and  be  shall  have  an  adequate  knowledge  of 
the  duties  of  a  Juror."  Section  8  provides  that 
the  commissioner  shall  not  select  as  a  special 
juror  any  person  by  law  disqualified  or  ex- 
empt from  service  as  a  trial  Juror;  nor  one 
who  has  been  convicted  of  a  criminal  offense, 
or  found  guilty  of  fraud  or  other  misconduct, 
by  the  Judgment  of  any  civil  court;  nor  one 
whose  conscientious  opinions  are  opposed  to 
the  death  penalty;  nor  one  who  doubts  his 
ability  to  render  an  Impartial  verdict,  unin- 
fluenced by  newspaper  reading  or  hearsay; 
nor  one  whose  opinions  would  prevent  his  find- 
ing a  verdict  of  guilty  upon  circumstantial 
evidence;  nor  one  whose  prejudice  against  a 
law  of  the  state  would  preclude  his  finding  a 
defendant  guilty  of  violating  such  law;  nor 
one  whose  prejudice  against  any  particular 
defense  would  prevent  his  giving  a  fair  and 
Impartial  trial  upon  Its  merits;  nor  one  who 
avows  that  he  cannot  In  all  cases  give  to  a 
defendant  who  falls  to  testify  as  a  witness  In 
his  own  behalf  the  full  benefit  of  the  statutory 
provision  that  no  presumption  Is  thereby  cre- 
ated against  him.  Section  9  empowers  the 
commissioner  with  respect  to  Inquiries  and 
examinations  into  the  qualifications  of  special 
jurors,  etc  Sections  10,  11,  and  12  provide 
for  the  keeping  of  a  list  of  the  jurors  selected, 
for  the  preparation  of  suitable  ballots,  and 
for  the  exemption  <rf  special  Jurors  from  serv- 
ice as  ordinary  Jurors,  etc  Section  13  pro- 
vides that  either  the  district  attorney  or  the 
defendant  may  apply  to  the  appellate  divi- 
sion for  a  special  Jury,  where  it  Is  made  to 
appear  "that  a  fair  and  hnpartlal  trial  of  such 
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Issue  cannot  be  had  without  a  special  Jury, 
or  that  the  Importance  or  Intricacy  of  the 
case  requires  such  Jury,  or  that  the  subject- 
matter  of  the  Indictment  has  been  so  widely 
disseminated  or  commented  upon  by  the  press 
or  otherwise  as  to  induce  the  belief  that  an 
ordinary  Jury  cannot,  without  delay  and  dlfiB- 
culty,  be  obtained  to  try  such  issue,  or  that 
for  any  other  reason  the  due,  efficient  and  Im- 
partial administration  of  justice  In  the  par- 
ticular case  requires  that  the  trial  of  such 
issue  be  had  by  a  special  Jury."  The  other 
sections  of  the  act  are  unnecessary  to  be  re- 
ferred to  particularly,  as  they  relate  to  the 
machinery  for  the  drawing  of  special  Jurors 
and  for  the  formation  of  a  special  jury,  except 
that  section  19  provides  that  the  rulings  of 
the  trial  court  in  admitting  or  excluding  evi- 
dence upon  the  trial  of  any  challenge  for 
actual  bias  shall  be  final. 

David  Mitchell,  for  appellant  Asa  Bird 
Gardiner  and  Charles  B.  Le  Barbier,  for  the 
People. 

GRAY,  J.  (after  stating  the  facts).  I  think 
that  the  question  which  has  l>een  certified 
to  us  should  be  answered  in  the  afQrmatlve, 
and,  were  It  not  for  the  general  Interest  and 
the  importance  which  it  possesses,  we  might 
well  leave  the  discussion  with  the  opinion  as 
delivered  at  the  appellate  division.  It  must 
be  perfectly  apparent  that  the  act  has  but 
the  one  direct  object,  of  facilitating  the  ad- 
ministration of  justice  in  criminal  cases,  by 
providing  for  the  impaneling  of  a  fair,  com- 
petent, and  impartial  jury,  without  the  dlfil- 
cnlty  and  delay  with  which  the  procedure  is 
so  frequently  attended.  If  It  can  be  upheld 
as  a  valid  exercise  of  the  legislative  power, 
it  will  confer  no  Inconsiderable  boon  upon 
the  community,— a  consideration  which  comes 
somewhat  to  the  aid  of  the  rule  that  every 
Intendment  shall  be  In  favor  of  the  consti- 
tutionality of  legislative  enactments. 

The  appellant  objects  to  this  act  as  being 
unconstitutional  and  invalid  upon  several 
grounds.  He  charges  that  it  Is  violative  of 
the  right  of  trial  by  jury;  that  It  creates  two 
classes  of  Jurors  and  discriminates  unequal- 
ly; that  It  delegates  Judicial  powers  to  the 
special  Jury  commissioner  to  determine  the 
qualifications  of  Jurors;  that  It  takes  away 
the  right  of  appeal  from  the  ruling  of  the 
court  on  a  challenge  to  the  special  Juror; 
and  that  it  violated  the  constitutional  provi- 
sion against  the  passage  of  private  and  local 
biUs. 

Is  the  statute  violative  of  the  right  of  trial 
by  Jury,  as  secured  by  the  constitution  of 
the  state?  That  Instrument  provides  that 
"the  trial  by  Jury  in  all  cases  In  which  It  has 
been  heretofore  used  shall  remain  inviolate 
forever."  Article  1,  §  2.  This  provision,  as 
well  as  that  which  secures  a  person  against 
deprivation  of  life,  liberty,  or  property  with- 
out "due  process  of  law"  (Id.  i  6),  were  Im- 
posed by  the  people  as  restraints  upon  the 


power  of  the  legislature.  The  guaranty  of 
the  trial  by  Jury  Is  substantially  the  same  as 
it  stood  In  the  original  constitution,  and  Its 
insertfon  simply  preserved  the  right  as  It 
bad  been  exercised  before  the  adoption  of 
the  organic  law  of  the  state.  This  act  does 
not  appear,  upon  Its  face,  to  be  violative  of 
any  constitutional  provision;  but,  upon  look- 
ing back  of  the  adoption  of  a  constitution 
and  into  the  usages  of  the  English  people 
under  the  common  law,  do  we  find  anything 
which  would  lead  us  to  the  belief  that  the 
creation  of  a  system  of  special  juries  for  the 
trial  of  causes  is  subversive  of  personal  and 
inalienable  rights?  I  find  nothing,  and  we 
are  certainly  able  to  point  out  that  special 
Juries  were  known  to  the  common  law  from 
early  times.  The  Institution  of  trial  by  jury 
is  entitled  to  all  the  reverence  which  a  cus- 
tom deserves  that  is  so  historically  inter- 
woven with  the  growth  and  development  of 
the  rights  of  the  English  people.  But  It 
should  be  no  superstitious  reverence,  warp- 
ing and  prejudicing  ouf  inquiry  Into  the  true 
significance  and  extent  of  the  custom  which 
has  become  a  constitutional  right  The  sys- 
tem of  trial  by  Jury  had  its  origin,  through 
many  sources.  In  the  early  Institutions  of  the 
English  people,  and  the  providon  In  Magna 
Gharta  that  no  man  should  be  deprived  of 
his  life,  liberty,  or  property,  or  be  con- 
demned, "but  by  lawful  Judgment  of  his 
peers,"  has  been  generally  credited  with  es- 
tablishing, or  defining,  the  right  of  trial  by 
Jury.  The  correctness  of  this  belief  Is  some- 
what open  to  doubt.  Inasmuch  as  the  provi- 
sion more  probably  referred  to  the  existing 
custom  of  a  trial  by  peers.  S  Reeve,  Bng. 
Law,  247;  Forsyth,  Jury  Tr.  108.  In  Reeves* 
work  it  is  said  that  trial  by  jury  was  not 
then  known.  But  however  that  may  be,  it 
did  guaranty  a  procedure  in  trials,  from 
which,  It  Is  generaUy  agreed,  eventually 
sprang  the  modem  Jury  system  as  practiced 
under  the  common  law  of  England.  That 
the  Jury  should  be  composed  of  12  persons, 
was  due  to  the  fact  that  12  was  a  favorite 
number  In  the  earliest  times  for  various  kinds 
of  legal  ceremonies  or  functions,  and,  for  its 
gn"eat  antiquity,  was  held  in  reverence.  1 
Reeve,  Eng.  Law,  84  et  seq.  It  is  nbt  with- 
out interest  to  observe  that  in  the  earlier 
times  the  Jurors  were  witnesses,  who  pro- 
nounced upon  their  knowledge  of  the  facts, 
and  It  was  not  until  the  times  of  Edward 
VI.  and  Queen  Mary  that  the  old  procedure 
was  softened  by  the  selection  of  Jurors  dis- 
passionate and  indifferent  between  the  par- 
ties, before  whom  witnesses  were  called  to 
inform  their  consciences.  1  Reeve,  Eng. 
Law,  271.  That  special  Juries  were  known 
to  the  common  law  Is  shown  In  Forsyth's 
work  on  Trial  by  Jury  (page  173),  and  an 
Instance  Is  cited,  In  1450  (29  Hen.  YI.),  of  "a 
petition  for  a  special  Jury;  that  Is,  Jurors 
"who  dwell  within  the  shire,  and  have  lands 
and  tenements  to  the  yearly  value  of  xx£,' 
to  try  a  plea  which  It  was  supposed  might 
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be  pleaded  In  abatement  on  a  bill  of  appeal 
of  mnrder."  In  Rex  t.  Edmonds,  4  Bam.  & 
Aid.  471,  which  was  a  criminal  case  tried  be- 
fore' a  special  Jury,  It  was  observed  of  special 
Juries  by  Chief  Justice  Abbott  that  it  had 
not  "hitherto  been  ascertained  at  what  time 
the  practice  of  appointing  special  Juries  for 
trials  at  nisi  prius  first  began,"  and  that  it 
was  "introduced  for  the  better  administra- 
tion of  Justice,  and  for  securing  the  nomina- 
tion of  Jurors  duly  qualified  in  all  respects 
for  their  Important  office.  It  certainly  pre- 
vailed long  before  St  3  Geo.  IL  c.  25,  and 
was  recognized  and  declared  by  that  statute, 
which  refers  to  the  former  practice."  See, 
also,  Thomp.  &  M.  Jur.  {  12.  Under  the  pro- 
visions of  St  6  Geo.  IV.  a  50,  the  special  Ju- 
rors' list  was  made  from  the  ordinary  Jurors' 
book,  and  from  among  those  described  in  that 
book  "as  esquires,  or  as  persons  of  higher 
degree,  or  as  bankers  or  merchants."  There 
were  statutes  which,  in  the  reigns  of  Henry 
VIIL  and  of  Philip  and  Mary,  authorized  the 
impaneling  of  bystanders,  if  a  sufficient  num- 
ber of  Jurors  returned  by  the  sheriff  did  not 
appear,  and  such  a  practice  was  very  early 
authorized  In  the  United  States  courts.  See 
Rev.  St  U.  S.  §1  804,  805. 

From  this  brief  Inquiry,  we  would  seem  to 
be  justified  In  saying  that  special,  as  well 
as  struck.  Juries  were  resorted  to  at  common 
law,  and  that  the  mode  of  selection  of  J\]rors 
was  a  matter  for  legislation. 

It  is  to  be  observed  that  our  constitution 
does  not  secure  to  the  defendant  any  particu- 
lar mode  of  Jury  trial,  nor  any  particular  meth- 
od of  J  ury  selection.  It  secures,  simply,  the  right 
to  a  trial  by  a  common-law  Jury  of  12  men. 
Wynehamer  v.  People,  13  N.  Y.  378,  458. 
Judge  Cooley,  in  his  work  on  Constitutional 
Law  (3d  Ed.  p.  821),  says:  "By  'Jury*  in  the 
constitution  is  meant  a  common-law  Jury. 
This  is  a  tribunal  of  twelve  persons.  Impar- 
tially selected  for  the  purposes  of  the  trial,  in 
accordance  with  rules  of  law  previously  es- 
tablished." In  Stokes  v.  People,  53  N.  Y.  164, 
173,  It  was  held  that  the  mode  of  procuring 
an  Impartial  Jury  "Is  regulated  by  law,  either 
common  or  statutory,  principally  the  latter; 
and  it  is  within  the  power  of  the  legislature 
to  make,  from  time  to  time,  such  changes  tn 
the  law  as  it  may  deem  expedient,  taking 
care  to  preserve  the  right  of  trial  by  an  im- 
partial Jury."  It  was  further  said  that  "the 
end  sought  by  the  common  law  was  to  secure 
a  panel  that  would  impartially  hear  the  evi- 
dence, and  render  a  verdict  thereon  uninflu- 
enced by  any  extraneous  considerations  what- 
ever." In  Walter  v.  People,  32  N.  Y.  147,  it 
was  held  that  the  constitutional  provision  car- 
ried no  limitation  of,  or  restriction  upon,  the 
legislative  power,  except  as  to  the  right  guar- 
antied, viz.  a  Jury  trial  In  all  cases  In  which 
it  bad  been  used  before  the  adoption  of  the 
constitution.  In  the  same  case  it  was  consid- 
ered that  even  if  the  right  to  peremptory 
challenges  were  a  right  given  by  the  common 
law,  it  could,  nevertheless,  be  restrained,  or 


withheld  altogether,  at  the  legislative  wllL 
In  People  v.  Petrea,  82  N.  Y.,  at  page  143,  It 
was  held  competent  for  the  legislature  to  reg- 
ulate the  mode  of  selecting  and  procuring 
grand  Jurors  (citing  Stokes'  Case),— an  insti- 
tution equally  regarded  as  one  of  the  securi-- 
ties  of  civil  liberty. 

The  system  of  trial  by  Jnry,  as  It  grew  up 
at  common  law,  had  its  root  In  the  endeavor 
to  secure  to  a  defendant  a  trial  of  his  cause 
by  a  fairly-selected  body  of  his  equals,  rather 
than  by  his  rulers,  or  by  magistrates,  or  by 
persons  designated  by  them,  and  the  usage 
finally  obtained  of  taking  12  Jurymen  from 
the  vlrinage  to  Judge  upon  the  facts  developed 
by  the  evidence  of  witnesses.  The  right,  was 
conceded  to  the  citizen  of  having  the  Judg- 
ment of  an  impartial  committee,  or  body,  of 
bis  fellow  citizens,  upon  charges  involving 
his  life,  or  his  liberty,  or  his  property,  and 
two  elements  became  essential  ingredients  of 
the  right  viz.:  That  the  Jurors  should  be 
12  in  number;  and  that  they  should  be  capa- 
ble of  deciding  the  cause  fairly  and  Impartial- 
ly. I  know  of  no  Authority,  and  I  can  per- 
ceive no  good  reason,  for  holding  that  there  is 
some  Inherent  right  superior  to  legislative 
regulation,  to  any  particular  mode  by  which 
the  panel  of  Jurors  is  returned  from  which  the 
12  are  to  be  chosen  to  sit  The  ordinary  read- 
ing of  the  constitutional  provision  does  not 
suggest  It,  and  the  decisions  of  this  court  In 
the  cases  referred  to  negative  the  idea.  That 
the  mode  of  selecting  a  Jury  is  within  legis- 
lative regulation,  and  that  it  is  not  necessary, 
in  order  to  preserve  the  right  of  trial  by  Jury, 
to  preserve  any  particular  mode  of  designat- 
ing Jurors,  however  such  mode  may  have 
been  previously  in  force,  is  a  doctrine  which 
has  received  the  support  of  the  decisions  of 
courts  In  other  Jurisdictions.  Lommen  v. 
Gaslight  Co.,  65  Minn.  196,  68  N.  W.  53;  Per- 
ry V.  State,  9  Wis.  19;  State  v.  Slover,  131 
Mo.  607,  36  S.  W.  50;  and  see,  upon  the  ques- 
tion of  struck  Juries,  Fowler  v.  State,  58  N.  J. 
Law,  423,  34  AtL  682. 

Whether,  therefore,  we  examine  the  ques- 
tion In  the  light  of  authority,  or  of  reason,  we 
find  that  the  object  aimed  at  under  the  com- 
mon law,  and  which  the  constitutional  pro- 
vision must  be  deemed  to  have  intended,  is 
the  obtaining  of  an  Impartial  Jury  of  12  men, 
and  how  that  shall  be  accomplished  is  a  mat- 
ter within  legislative  regulation.  Of  what 
consequence  Is  it  that  the  trial  Jury  is  to  be 
taken  from  a  particular  body  of  i)erson8  liable 
to  serve  as  Jurors,  which  the  legislature  has 
provided  to  be  created  out  of  the  general  body 
of  the  county,  if  the  Jurors  who  compose  it,  in 
fact,  represent  the  citizens  of  the  defendants 
vichiage?  Will  it  be  any  the  less  an  impartial 
and  a  representative  J  ury  7  While  the  ordmary 
commissioner  of  Jurors  is  to  draw  from  the 
citizens  of  the  county  and  pass  upon  their 
qualifications  and  exemptions,  the  special  com- 
missioner of  Jurors  provided  for  by  this  act 
Is  invested  with  additional  power  to  facilitate 
the  administration  of  Justice  by  sifting  ont 
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from  the  general  body  drafted,  and  eliminat- 
ing therefrom  those  who  should  not  sit,  or 
who  would  be  disqualified  from  acting,  in  the 
criminal  branch  of  the  court,  whether  from 
the  standpoint  of  the  prosecution  or  of  the  de- 
fendant. 

Nor  can  it  be  rightly  said  that  the  defend- 
ant is  denied  that  "due  process  of  law"  which 
the  constitution  guaranties  to  him.  There  is 
no  peculiar  magic  hi  these  words.  They  were 
used  In  Magna  Charta  in  the  same  sense  as 
the  words,  "by  the  law  of  the  land."  2  Co. 
Inst  50.  They  mean  law  In  its  regular  course 
of  administration  through  courts  of  Justice, 
and  they  secure  to  the  defendant  the  benefit 
of  those  fundamental  roles  of  the  common 
law  by  which  Judicial  trials  are  governed. 
People  V.  Sickles,  156  N.  Y.  647,  51  N.  B.  288. 
If  the  law  of  the  state  has  made  provision 
for  the  choosing  of  an  impartial  Jury  for  the 
trial  of  a  defendant,  his  tritQ  is  none  the  less 
by  dne  process  of  law  because  the  Jury  "Is 
composed  of  persons  taken  from  the  body  se- 
lected by  the  special  commissioner  of  Jurors 
from  the  general  list,  as  being  generally  free 
from  those  defects  which  must,  or  should, 
cause  them  to  be  rejected,  either  by  the  prose- 
cution or  by  the  defendant  That  official 
merely  exercises  similar  functions  to  those 
of  the  ordinary  commissioner  of  Jurors,  and 
their  exercise  is  restricted  to  the  list  as  fur- 
nished to  him  by  the  latter.  As  it  was  ob- 
served in  the  opinion  below,  "the  ordinary 
Jury  commissioner  .does  not  select  the  partic- 
ular panel  which  is  summoned  to  try  a  man. 
Still  less  does  the  si)eclal  Jury  commissioner. 
Nor  does  the  latter  exercise  any  Judicial  func- 
tion as  to  the  qualifications  of  the  12  men  who 
may  ultimately  be  chosen  to  serve.  His  work 
is  preparatory  and  tentative.  In  the  end,  the 
court  alone  exercises  the  Judicial  function  of 
deciding  upon  the  qualifications  of  the  Jurors, 
and  it  does  so  entirely  unhampered  by  the 
previous  examination  and  inquiry  of  the  com- 
missioner." I  think  that  we  may.  dismiss  the 
objections  that  the  defendant  is  deprived  by 
this  act  of  due  process  of  law,  or  that  it  sub- 
jects him  to  any  unequal  discrimination,  with 
the  remark  that  If  he  is  secured  a  trial  be- 
fore an  Impartial  Jury  taken  from  the  county 
and  conducted  according  to  the  law  of  the 
land,  he  has  had  all  the  benefit  of  the  consti- 
tutional guaranty.  No  substantial  right  is  in- 
fringed upon;  for,  as  it  is  suggested  In  the 
opinion  below,  neither  the  letter  nor  the  spirit 
of  the  constitution  guaranties  to  him  a  chance 
to  select  an  Iguorant  or  partial  Jury. 

It  is  quite  to  misapprehend  the  object  ef- 
fected by  this  act  to  say  that  It  creates  two 
classes  of  Jurors,  and  therefore  discriminates 
adversely,  In  its  operation,  upon  those  who 
are  to  be  tried  In  the  criminal  branch  of  the 
court  The  defendant  is  to  be  tried  by  12 
of  those  men,  taken  from  the  body  of  the 
county,  whose  general  qualifications  to  sit  in 
criminal  cases  have  been,  by  the  machinery 
of  law,  more  particularly  ajscertalned,  but  who 
are  still  to  be  subjected  to  Judicial  Inquiry  as 


to  their  qualiflcatlons  and  impartiality,  as  in 
the  case  of  an  ordinary  panel.  We  might  as- 
sume that  there  were,  in  a  sense,  two  classes 
of  Jurors  provided  for  In  the  trial  of  civil  and 
criminal  cases,  and  still  find  nothing  in  the 
point  which  affects  the  validity  of  the  legis- 
lation. As  we  have  seen,  special  Juries  were 
known  to  the  common  law,  and  that  the  legis- 
lative body  has  the  power  to  regulate  the 
method  of  selecting  Jurors,  within  the  limita- 
tions only  that  the  right  to  a  trial  by  an  im- 
partial Jury  is  not  taken  away,  has  been  re- 
peatedly recognized  in  the  courts. 

Nor  are  any  Judicial  powers  delegated  to  the 
special  Jury  commissioner.  He  exercises  the 
same  ministerial  power  that  the  ordinary  com- 
missioner of  Jurors  does,  in  examining  the 
qualifications  of  those  liable  to  serve  as  Jnrorsl 
He  is  the  official  created  by  the  law,  upon 
whom  Is  devolved  the  duty  of  eliminating 
from  the  Jury  list  persons  declared  by  law  to 
be  unfit,  or  disqualified,  to  sit  in  criminal 
cases,  and  of  having  In  readiness,  for  the  time 
when  a  special  Jury  is  ordered  by  the  court, 
for  the  better  administration  of  Justice,  a  list 
from  which  a  panel  of  fit  and  Impartial  Jurors 
may  be  chosen.  To  say,  as  the  appellant  does, 
that  the  special  Jury  commissioner  has  the 
power  to  select  the  Jurors  who  are  to  deter- 
mine the  case,  is  as  Incorrect  as  It  is  to  say 
that  the  qualifications  of  each  class  of  Jurors 
are  entirely  different  In  the  first  place,  all 
that  that  official  does,  or  can  do,  is  to  pre- 
pare such  a  list  of  jurors,  from  the  general 
list  of  the  county,  as  will  enable,  not  only  the 
prosecution,  but  the  defense,  to  choose  a  jury 
for  the  impending  trial,  without  that  difficulty 
and  delay  which  would  be  occasioned  by  the 
examination  and  necessary  rejection  of  per- 
sons on  the  county  Ust  who  are  unfit  to  serve, 
morally,  mentally,  or  physically.  In  the  sec- 
ond place,  while  it  is,  In  a  sense,  true  that 
the  persons  upon  the  two  lists  are  differently 
qualified  with  respect  to  service  in  the  crim- 
inal branch,  It  would  be  Incorrect  to  regard 
that  difference  as  other  than  one  based  upon 
their  fitness  for  the  jury  service  demanded. 
The  argument  that  the  defendant  has  more 
chances  for  success,  or  more  rights,  before 
a  Jury  drawn  from  the  general  list,  is  Incom- 
prehensible, unless  upon  the  theory  that  he 
has  some  hiherent  or  substantial  right  to  the 
chance  of  making  his  defense  before  a  Jury 
composed  of  men  whose  ignorance,  or  par- 
tiality, or  mental  constitution,  might  result  in 
a  disagreement  if  not  in  an  acquittal.  That 
would  be  reducing  the  constitutional  guaranty 
to  an  absurdity. 

As  to  the  objection  that  the  right  to  appeal 
from  the  rulings  of  the  trial  court  upon  chal- 
lenges  is  taken  away,  the  opinion  below  has 
sufficiently  answered  It  In  holding  that  no 
right  of  appeal  is  guarantied  by  the  constitu- 
tion, and  that  such  a  right  is  entirely  within 
the  legislative  judgment  The  defendant's 
right  to  challenge  is  not  taken  from  him,  as 
in  the  Nevada  case  dted  by  him  (State  v. 
McClear,  11  Nev.  Stt),  but  only  the  privilege 
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of  an  appeal  from  the  nillngs  of  the  trial 
judge. 

One  more  objection  remains  to  be  consider- 
ed, which  Is  that  the  act  Is  repugnant  to  sec- 
tion 18  of  article  3  of  the  constitution,  provid- 
ing that  the  legislature  shall  not  pass  a  pri- 
vate or  local  bill  as  to  "selecting,  drawing, 
summonhig,  or  impaneling  grand  or  petit  jur- 
ors." The  first  section  of  the  act  makes  It 
applicable  to  "each  county  of  the  state  hav- 
ing a  population  of  five  hundred  thousand  or 
more."  The  general  operation  of  the  law  is 
subject,  therefore,  but  to  the  one  restriction, 
that  the  cgunty  where  It  is  to  apply  must  have 
a  certain  population.  Within  the  cases  of  In 
re  Church,  92  N.  Y.  1,  and  of  Ferguson  v. 
Ross,  126  N.  X.  450,  27  N.  E.  %4,  this  must 
be  regarded  as  a  general  and  not  a  local  act, 
although,  by  reason  of  the  limitation  based 
on  population,  only  a  limited  number  of  conn- 
ties  of  the  state  may  receive  its  benefit  The 
Henneberger  Case,  156  N.  T.  420,  60  N.  E. 
61,  affords  no  support  to  the  appellant's  con- 
tention. It  was  decided  upon  its  special  cir- 
cumstances, as  it  was  perfectly  proper  to'  do. 
People  V.  Newburgh  &  S.  P.  R.  Co.,  86  N.  Y. 
6.  The  act  in  that  case  was  a  most  palpable 
device  to  evade  the  constitutional  prohibition 
against  passing  local  bills  for  laying  out  high- 
ways. It  contained  seven  conditions,  which 
had  all  to  be  met  before  it  could  become 
operative.  The  combination  of  restrictions 
was  unprecedented  in  any  other  act,  and  was 
so  remarkable  as  to  practically  localize  the 
operation  of  the  law,  and  so  we  held  that  it 
would  be  absurd  to  call  It  a  general  law. 
What  was  said  in  the  course  of  the  opinion 
sufficiently  meets  the  point  now  made  as  to  its 
bearing  upon  the  present  case,  viz.  that,  "in 
so  far  as  acts  have  been  made,  by  their  terms, 
applicable  to  counties,  cities,  towns,  or  villages, 
according  to  their  limits  of  population,  or  to 
the  cases  of  counties  or  towns  which  adjoin 
cities  of  a  certain  population,  although,  by 
strict  construction,  they  might  be  deemed  to 
contravene  the  section  of  the  constitution,  they 
will  be  saved  from  condemnation  by  the  rule 
of  construction  which  determines  their  Validi- 
ty as  general  laws  upon  a  consideration  of 
the  special  circumstances,  and  decUnea  to 
view  them  as  only  local,  because  by  reason  of 
a  limitation  based  on  population,  or  some 
condition  having  reference  to  population,  but 
one  locality,  apparently,  may  actually  recdve 
their  benefits."  There  is  nothing  In  this  act 
to  limit  Its  general  application  In  all  cases 
where  the  population  of  the  county  has  at- 
taloed  a  certain  size,  and  such  a  condition 
might  reasonably  be  considered  as  possible 
generally.  As  it  was  pointed  out  in  the  Hen- 
neberger Case,  there  are  good  reasons  why, 
in  a  general  law,  reference  should  be  had  to 
conditions  of  population.  I  think  that  the  act 
in  no  respect  operates  to  the  prejudice  of  the 
defendant,  and  I  am  unable  to  see  any  good 
reason  for  pronouncing  the  legislation  invalid. 
The  question  certified  to  this  court  should  be 
answered  In  the  affirmative,  and  the  order  ap- 


pealed from  therefore  affirmed.  All  concur, 
ezcntt  O'BRIEN,  J.,  not  voting.  Order  af- 
firmed. 


(lOT  N.  T.  »4) 
PEOPLE  T,  PLACE. 
(Court  of  Appeals  of  New  York.    Jan.  10, 
1890.) 

HoxioiDB— HonvB — Appeal— Vbbdiot—Evidbhcs 
— Gekebal  Objectioss— Experts— Crediboj- 

TT— QUESTIOK  POR  JURT— NeW    TrIAI. 

1.  Where  evidence  of  the  circumstances  at- 
tending a  homicide,  and  of  the  cause  of  death, 
as  given  by  medical  experts,  is  conflicting,  the 
verdict  of  a  jury  determinine  such  issnes  is 
conclusive  on  appeaL 

2.  Unfriendly  relations  existed  between  de- 
fendant and  deceased,  her  stepdaughter,  and 
frequent  quarrels  occurred.  On  one  occason 
defendant  said  to  her  husband,  who  interfered: 
"Yon  had  better  keep  her  out  of  my  way.  I 
will  do  her  up."  On  the  morning  of  the  homi- 
cide, defendant  and  deceased  quarreled;  and  de- 
ceased declared  her  intention  to  leave,  and  went 
to  her  room,  on  the  top  floor  of  the  house,  when 
defendant  poured  an  acid  into  a  glass  of  water, 
with  which  she  went  to  deceased's  room,  con- 
tinued the  quarrel,  and  threw  the  contents  of 
the  glass  into  the  face  of  deceased.  A  servant, 
hearing  a  woman  scream,  went  into  the  house, 
and  heard  some  one  screaming  on  the  top  floor. 
Later,  defendant  appeared,  discharged  the  serv- 
ant, told  her  she  was  going  to  give  up  the 
house,  and  directed  her  to  buy  defendant  a 
railroad  ticket,  and  also  to  state  to  any  who 
might  call  for  deceased  that  she  hod  gone  down 
town.  Defendant's  husband  returning  home  be- 
fore she  left,  she  struck  him  three  blows  with 
an  ax,  and  his  cries  brought  assistance,  when  de- 
ceased was  found  dead  on  her  bed.  There  was 
a  small  wound  on  her  temple,  and  the  eyes 
were  burned.  Defendant  was  found  in  another 
room,  in  which  gas  was  escaping  from  two  burn- 
ers slie  had  torn  down,  and  she  stated  she  wanted 
to  kill  herself.  Experts  testified  that  deceased 
had  been  blinded  before  death,  and  died  from 
smothering  or  asphyxiation.  Htld,  that  the  evi- 
dence was  sufficient  to  support  a  verdict  of  mur- 
der in  the  first  degree. 

3.  The  question  of  credit  to  be  given  the  testi- 
mony of  an  expert  which  is  contradicted  is  for 
the  jury,  and  one  with  whioh  the  court  of  ap- 
peals has  no  authority  to  deal. 

4.  In  determining  whether  a  new  trial  of  a 
capital  case  shall  be  granted,  under  Code  Or. 
Proc.  §  528,  authorizing  the  conrt  of  appeals  to 
order  a  new  trial  if  satisfied  that  justice  requires 
it,  such  court  is  not  authorized  to  review  con- 
troverted questions  of  fact  based  on  conflicting 
evidence. 

5.  Where  evidence  showed  that  defendant  was 
very  jealous  of  deceased,  her  stepdaughter,  quar- 
reled with  her  frequently,  destroyed  hep  cloth- 
ing, compelled  her  to  do  manual  work  for  which 
servants  were  paid,  and  would  leave  the  table  if 
her  husband  addressed  conversation  to  deceased, 
which  relations  arose  from  the  fact  that  de- 
fendant believed  deceased  retained  the  affections 
of  her  father  to  a  greater  extent  than  defendant, 
it  is  sufficient  to  justify  a  jury  in  finding  a  mo- 
tive for  defendant's  Icilling  deceased. 

6.  Where  defendant  killed  her  stepdaughter, 
evidence  that  on  her  husband's  return,  before 
she  escaped,  she  assaulted  him  with  an  ax,  is 
admissible  in  a  prosecution  against  her  for  the 
homicide,  as  showing  her  demeanor  and  anxiety 
to  conceal  the  crime,  though  it  also  tends  to 
show  her  guilty  of  a  crime  other  than  that  char- 
ged. 

7.  It  is  not  error  to  overrule  a  general  objec- 
tion to  a  question  which  states  no  grounds, 
though  such  question  was  objectionable  aa  ask 
ing  for  a  conclusion. 
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8.  Wbere  defendant's  husband  had  two  bottles 
in  his  desk,  one  containing  muriatic,  and  the 
other  pyroBallic,  acid,  and  defendant  obtained 
a  powder  from  one  of  these  bottles,  which  she 
admitted  was  acid,  which  she  dissolved  and 
threw  into  the  face  of  deceased,  evidence  of  a 
chemist  who  analyzed  the  contents  of  the  bot- 
tles, showing:  the  character  of  the  acids,  Is  ad- 
missible to  show  that  defendant  had  the  means 
of  committing  one  of  the  acts  which  attended, 
and  may  have  induced,  the  homicide. 

Appeal  from  Kings  county  court 
Martha  Place  was  convicted  of  murder  In 
the  first  degree,  and  she  appeals.    Affirmed. 

On  March  18,  1898,  the  defendant  was  In- 
dicted for  the  crime  of  murder  In  the  first  de- 
gree. It  was  alleged  in  the  indictment  that 
she  deliberately,  with  premeditation,  and 
from  a  deliberate  design  to  effect  the  death  of 
Ida  Place,  smothered  and  asphyxiated  her,  by 
forcibly  placing,  pressing,  and  holding  over 
against  and  upon  the  head,  face,  mouth,  and 
nose  of  Ida  Place,  so  that  she  was  unable  to 
breathe  and  Inhale  air,  certain  bedclothing, 
bedquilts,  plUows,  and  other  articles,  by  rea- 
son and  In  consequence  of  which  the  said 
Ida  Place,  of  such  smothering  and  asphyxiat- 
ing, died  in  the  borough  of  Brooli:lyn  on  Feb- 
ruary 7, 1898.  To  this  indictment  the  defend- 
ant pleaded  not  guilty,  and  the  issue  thus 
joined  was  brought  on  to  trial  before  the 
county  court  of  Kings  county,  and  resulted 
in  a  verdict  of  murder  In  the  first  degree. 
Thereupon  a  Judgment  of  conviction  was  en- 
tered, and  the  defendant  was  sentenced  to 
the  punishment  of  death,  in  the  manner  and 
at  the  place  prescribed .  by  law.  From  the 
conviction,  sentence,  and  judgment  the  de- 
fendant appealed  to  this  court. 

Robert  Van  Iderstlne,  for  appellant.  Rob- 
ert H.  Elder,  for  the  People. 

MARTIN,  J.  In  the  month  of  August,  1893, 
the  defendant  became  the  housekeeper  of 
"William  W.  Place.  At  that  time  the  family 
of  Mr.  Place  consisted  of  himself  and  his 
daughter,  Ida,  who  was  about  14  years  of 
age.  Three  months  afterwards  the  defend- 
ant and  Place  were  married.  Anterior  to  the 
marriage  the  relations  between  the  defendant 
and  Ida  were  pleasant,  and  continued  so  un- 
til about  a  year  afterwards.  From  that  time, 
bowever,  tmtil  the  homicide,  their  relations 
were  unfriendly,  and  quarrels  frequently  oc- 
curred. Dissensions  also  arose  between  the 
defendant  and  her  husband,  growing  out  of 
the  disagreement  between  his  wife  and  daugh- 
ter. On  one  occasion,  when  her  husband  un- 
expectedly returned  to  his  house  after  start- 
ing for  bis  place  of  business,  he  found  the  de- 
fendant chasing  Ida  around  the  rooms,  and 
when  he  remonstrated  with  her  she  said: 
"You  better  keep  her  out  of  my  way,  or  I 
will  do  her  up."  Upon  another  occasion  she 
said  to  him:  "You  had  better  keep  her  out  of 
my  sight.  I  have  warned  her.  Let  her  be- 
ware." Their  relations  finally  became  so  un- 
pleasant that,  during  a  portion  of  the  time 
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before  the  homicide,  Ida  was  boarded  by  her 
father  away  from  their  home.  On  Saturday 
morning,  February  5,  1898,  the  defendant 
asked  her  husband  for  her  monthly  allow- 
ance of  $20,  which  he  refused,  and  a  quarrel 
ensued.  Upon  the  next  day  she  again  asked 
for  It,  and  he  again  refused.  In  the  morning 
of  Monday,  which  was  the  day  of  the  hom- 
icide, just  before  her  husband  left  for  his 
place  of  business,  the  defendant  said  to  him: 
"I  want  my  money.  I  am  going  down  town." 
To  which  he  replied:  "I  shall  not  give  you 
that  money.  I  have  said  to  you  plainly  what 
I  mean,  and  I  Intend  to  stand  by  it  this  time." 
To  this  she  answered:  "If  you  don't  give  It 
to  me,  I  win  make  it  cost  you  ten  times 
more."  He  then  spoke  to  his  daughter,  and 
kissed  her  good-by.  He  bade  his  wife  good- 
by,  but  did  not  kiss  her.  As  be  passed  her 
In  going  from  the  house,  she  said  something 
which  be  did  not  understand.  Shortly  after 
he  left,  the  defendant  went  Into  the  back 
parlor,  where  Ida  was  sitting;  and  a  conver- 
sation occurred  as  to  family  difficulties,  dur- 
ing .which  Ida  declared  her  intention  to  go 
away  and  not  return.  The  defendant  asked 
her  if  her  father  gave  ber  money  that  morn- 
ing, to  which  she  replied,  "None  of  your  busi- 
ness." The  defendant  then  remarked,  "When 
he  gives  you  money,  he  won't  give  me  any," 
to  which  Ida  answered,  "That  is  nothing  to 
you,"  and  picked  up  a  cigarette  box  and 
threw  It  at  the  defendant,  who  then  "went 
for  her."  Ida  again  declared  ber  Intention 
to  leave  and  not  return,  and  then  went  up 
stairs.  A  few  minutes  later  the  servant  of 
the  family,  who  was  In  the  back  yard,  beard 
a  loud  scream,  which  sounded  like  a  wom- 
an's. She  went  Into  the  kitchen,  then  into 
the  hall,  and  opened  the  door  to  the  stair- 
way, when  she  beard  sounds  like  doors  be- 
ing locked  and  some  one  screaming  on  the  top 
floor.  It  stopped  while  she  was  listening,  and 
she  paid  no  further  attention  to  It  After  this 
Ida  was  never  seen  alive,  unless  by  the  de- 
fendant This  occurrence  took  place  at  about 
a  quarter  after  8  o'clock.  At  nearly  9  o'clock 
the  defendant  called  the  servant  to  ber  room 
on  the  top  floor,  told  her  she  was  going  to 
give  up  the  bouse,  and  that  she  would  have 
to  leave.  She  then  paid  her  her  wages,  and 
flve  dollars  In  addition,  as  she  had  given  ber 
no  notice  of  her  discharge.  Later  she  asked 
the  servant  to  get  an  expressman  to  take  her 
trunk  to  the  station,  to  buy  her  postage 
stamps,  and  to  go  to  the  bank  and  get  her 
bank  book.  The  servant  obtained  the  stamps 
and  bank  book,  and  took  them  to  the  defend- 
ant, who  was  then  in  ber  room.  She  also  pro- 
cured an  expressman  to  take  tbe  defendant's 
trunk  to  the  station  or  ferry.  Although  tbe 
servant  expressed  a  desire  to  remain  another 
day,  to  do  the  washing  and  Ironing,  the  de- 
fendant requested  her  to  leave  the  house  be- 
fore Mr.  Place  came  home;  saying  that  she 
did  not  want  her  to  remain,  because  when 
be  came  be  might  ask  her  questions.  At 
about  12  o'clock  she  requested  tbe  servant  to 
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buy  her  a  ticket  for  New  Brunswick,  which 
she  did;  leaving  the  house  for  that  purpose 
at  about  half-past  12.  She  first  told  her  she 
was  going  on  the  3:1S  train,  but  afterwards 
that  she  was  going  at  another  time.  Her  In- 
structions to  the  servant  were  that.  If  any 
one  rang  the  bell  and  asked  for  Ida,  to  say 
she  had  gone  down  town;  and  persons  who 
called  at  the  house  in  the  afternoon  were  not 
admitted.  The  servant  did  not  see  Ida  after 
Mr.  I'lace  left  the  house  in  the  morning.  She 
went  from  the  house  at  about  S  o'clock  in  the 
afternoon,  leaving  the  defendant  there  alone. 
The  defendant  told  her  that  she  was  going  to 
leave  Mr.  Place,  because  be  had  hurt  her, 
and  shp  could  not  stand  It  During  the  after- 
noon the  defendant  wrote  Mrs.  McArran,  "I 
will  make  you  a  present  of  my  rubber  plant 
and  bicycle."  That  letter  was  received  at 
half -past  three,  and  Mrs.  McArran  soon  after 
called  at  the  house.  She  rang  the  bell  twice, 
but  no  one  came  to  the  door.  She  then  went 
to  an  adjoining  house,  rang  the  bell,  and 
while  waiting  there  the  defendant's  servant 
came  oat  When  she  saw  her  she  went  to  the 
basement  and  then  asked  to  see  Mrs.  Place. 
Afterwards  the  latter  came  from  the  kitchen 
to  the  dining  room,  where  Mrs.  McArran  was 
standing,  and  said  she  would  see  her  in  a 
moment;  that  they  were  hurrying  to  get 
away  before  Mr.  Place  came  home.  Mrs.  Mc- 
Arran then  said,  "I  received  your  letter,  and 
came  up  to  see  what  was  the  trouble."  To 
this  the  defendant  replied,  "We  had  more 
trouble  this  morning,  and  I  am  going  to  leave 
him  this  time  for  good,"  and  added  that  she 
wanted  Mrs.  McArran  to  have  her  bicycle. 
She  finally  said  she  was  going  to  New  Bruns- 
wick, and,  when  Ida  was  asked  for,  she  re- 
plied, "He  is  boarding  Ida  out  and  she  hasn't 
been  in  to-day."  Mrs.  McArran  then  took 
the  wheel  and  left  the  house,  having  seen  no 
one  except  the  servant  and  the  defendant 
During  the  afternoon,  when  the  bell  rang, 
the  defendant  told  the  servant  not  to  go  to 
the  door. 

The  defendant's  husband  returned  home 
about  half  past  6  p.  m.  As  he  entered  the 
hallway  he  hung  his  coat  and  hat  upon  the 
rack,  and  started  towards  the  back  parlor, 
when  he  heard  a  noise  at  the  head  of  the 
stairs,  and  saw  the  defendant  coming  down. 
As  he  stood  there  he  almost  Immediately  re* 
ceived  a  blow  upon  his  head  from  a  hatchet 
or  ax  In  her  hands,  and  soon  received  a  second 
blow  upon  the  side  of  his  head.  He  cried  out, 
and  made  an  effort  to  reach  the  front  door. 
While  passing  along  the  hallway  he  received 
a  third  blow  upon  his  hand.  He  reached  the 
door,  cried  "Murder!"  when  some  one  came 
to  his  assistance,  and  he  was  taken  to  a 
neighbor's  house,  and  from  there  to  a  hospital. 
Thereupon  several  persons  entered  the  house. 
Upon  going  to  the  third  story,  they  found 
Ida  in  her  room,  lying  dead  upon  her  bed. 
Her  face  was  partially  downward,  with  the 
head  towards  the  foot  of  the  bed.  There  was 
no  clothing  upon  It  except  a  sheet  and  pillow, 


which  were  under  her  head  or  body.     The 
other  bedclothing  lay  in  a  pile  upon  the  floor 
between  the  foot  of  the  bed  and  the  wall  of 
the  room.    The  body  lay  straight  one  arm 
under  the  head,  and  the  cheek  resting  upon 
the  arm.     No  wounds  were  found  uiwn  the 
throat  or  any  portion  of  the  head  or  body, 
except  a  small  spot  which  waa  discovered 
upon  the  temple  when  the  scalp  was  removed. 
This  was  not  observable  from  the  outside. 
Blood  was  002sing  from  her  mouth,  and  there 
was  a  little  upon  the  pillow  or  beddothes. 
The  body  was  cold  and  rigid,  and  the  eyes 
discolored.    The  skin  was  redder  than  waa 
natural,   although   not  blistered.     The   eyes 
were  burned  so  that  the  pupils  were  of  a 
bluish  color,  and  there  was  some  discoloration 
around  the  mouth  and  the  right  side  of  the 
cheek.     One  of  the  chairs  In  the  room  was 
broken.     The   defendant   was   In    the   front 
room,  lying  upon  the  floor,  with  bedcloQies 
over  her  head,  and  the  gas  was  escaping  taito 
the  room  from  two  burners  which  she  had 
torn  down.     When   subsequently  asked  why 
she  had  turned  on  the  gas,  she  replied  tliat 
she  wanted  to  kill  herself;   that  she  wanted 
to  die.    When  found,  she  seemed  unconsdoui, 
and  was  carried  Into  the  parlor  below.    The 
officers  who  discovered  her  attempted  artl- 
flcial  respiration,  and  continued  their  efforts 
until  the  ambulance  surgeon  arrived  and  took 
charge  of  her.    Upon  a  subsequent  examina- 
tion no  external  marks  of  violence  was  found 
upon  the  body  of  the  decedent  except  her  face 
was  congested,  livid,  puffed,  swoUen,  and  her 
eyes   were   partially,  open,   the  cornea  pro- 
truding slightly,  and  there  were  crystals  in 
the  outer  portion.    Her  lips  were  puffed  and 
swollen,  and  there  was  considerable  froth  and 
blood-stained  mucous  between  the  lips  and 
under  the  upper  lip.     Her  tongue  protruded 
between  her  teeth,  which  were  slightly  apart 
The  white  of  her  eye  had  a  dull  blue-greiylBli 
cast    The  organs  of  the  body  were  found  to 
be  fairly  healthy,  with  the  exception  of  the 
eyes.    'There  was  a  suffused  condition  of  the 
skin  of  the  face,  and  larynx,  pharynx,  and 
trachea  were  blue  and  congested.    The  brain 
was  normal.    The  lungs,  the  heart,  and  all 
the  organs  of  the  body  were  healthy,  except 
the  eyes,  which  had  been  disturbed  by  some 
corrosive  fluid  or  acid,  causing  a  hardening 
or  flattening  of  them  so  that  tiielr  convexity 
had  entirely  disappeared.    The  dark  portion 
of  the  eye  was  darker,  and  the  white  was  also 
darkened.    The  lower  Up  was  corroded.    Un- 
der the  scalp  on  the  left  temple  was  found  a 
place  about  the  size  of  a  silver  dollar  which 
was  discolored,  and  which  was  proved  to  have 
resulted  from  violence  of  some  kind.    An  ex- 
pert called  by  the  people  testified  that  the 
cause  of  the  decedent's  death  was  aspbTXte; 
that  she  was  blind  before  her  death,  which 
was  occasioned  by  some  corrosive  substance; 
that   the   existing   condition   of   the  month, 
throat,  tongue,  trachea,  larynx,  and  pharynx 
was  produced  by  violence,  and  could  not  have 
occurred  from  any  other  cause.    The  prool 
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disclosed  that  tbe  defendanf  s  husband  had 
In  his  desk  In  the  honse  both  pyrogalUc  and 
muriatic  acid,  that  they  were  the  only  adds 
there,  and  that  either  would  destroy  tbe  sight 
when  thrown  into  the  eye. 

After  her  arrest,  the  defendant  admitted  In 
the  presence  of  several  officers  and  the  matron 
of  the  prison  in  which  she  was  confined  that 
she  had  trouble  with  her  husband  on  the  morn- 
ing of  the  day  of  the  homicide;  that  Ida  was 
In  the  back  parlor  with  her  father,  and  that 
she  knew  they  were  talking  about  her;  that 
after  her  husband  left  she  went  upstairs,  got 
a  white  powder  out  of  his  desk,  put  it  in  a 
glass,  filled  it  with  water,  went  to  the  door 
of  Ida's  room,  asked  why  she  was  making  so 
much  trouble  in  tbe  house,  and,  upon  her 
replying  that  she  was  not  making  any  more 
trouble  than  the  defendant  was,  threw  the 
contents  of  the  glass  into  her  face;  that  after- 
wards, and  in  the  afternoon  of  that  day,  she 
went  downstairs,  saw  an  az,  brought  it  up 
with  her,  and  gave  as  a  reason  for  doing  so 
that  she  knew  her  husband  would  "go  for  her" 
when  be  came  home,  and  she  wanted  some- 
thing with  which  to  defend  herself.  When  an 
ax  in  the  possession  of  one  of  the  detectives 
was  shown  her,  and  she  was  asked  If  that  was 
the  ax,  she  replied:  "Tes;  I  think  so.  I 
thought  it  was  smaller,"— and  afterwards  stat- 
ed that  she  threw  it  out  of  the  bedroom  win- 
dow into  the  yard.  As  a  witness  upon  the 
trial,  the  defendant  admitted  having  gone  to 
her  husband's  desk  and  obtained  what  she 
said  were  salts,  which  were  in  a  blue  bottle, 
and  used  for  headache ;  that  she  pat  them  in 
a  glass,  filled  the  glass  with  water,  and,  after 
having  some  words  with  Ida,  she  threw  the 
contents  in  her  face.  She  also  testified  that 
she  desired  to  leave  the  house  before  the  re- 
turn of  her  husband,  for  the  reason  that,  if 
she  did  not,  he  woidd  not  let  her  go.  She  was 
afraid  he  would  lock  the  door  and  keep  her 
in  tbe  house.  After  she  was  taken  to  the  Jail 
she  wrote  another  letter  to  Mrs.  McArran, 
which  contained  the  following:  "My  Dear 
Friend:  Tbe  horrible  news  is  circulated.  I 
should  prefer  death  to  it  Through  Will's 
threatening  I  was  driven  to  desperation.  But 
enough.  I  say  no  more  about  it." 
'  The  testimony  of  the  witnesses  called  by  the 
prosecution,  when  supplemented  by  the  admis- 
sions of  the  defendantand  the  other  proof  given 
on  the  trial,  was  sufficient  to  establish  the  ex- 
istence of  the  foregoing  facts  and  circumstan- 
ces beyond  a  reasonable  doubt  While  there 
was  a  conflict  in  the  evidence,  still,  whether  tbe 
transaction  and  circumstances  were  as  claimed 
by  the  prosecution,  or  were  as  testified  to  by  the 
defendant  and  her  witnesses,  was  clearly  a 
question  for  the  Jury.  This  is  so,  not  only  as 
to  what  transpired,  but  also  as  to  the  expert 
evidence  relating  to  the  cause  of  the  dece- 
dent's death,  and  the  correctness  of  the  prem- 
ises upon  wluch  the  conclusion  of  the  peo- 
ple's experts  rested.  Although  the  condi- 
tion of  the  body  of  tbe  decedent,  as  describ- 
ed by  the  witnesses  who  saw  It  after  death. 


presented  most  of  the  post  mortem  apitear- 
ances  of  death  by  suffocation  as  they  are 
laid  down  by  various  writers  upon  medical 
Jurisprudence,  yet  It  is  said  that  the  proof  of 
the  conditions  of  her  body  did  not  cleariy 
establish  the  cause  of  death.  But  it  must 
be  remembered  that  homicidal  suffocation  is 
a  crime  which  it  is  always  difficult  to  de- 
tect, and  the  mere  physical  conditions  of  the 
body  after  death,  as  distinct  and  satisfactory 
indications  of  the  fact,  will  seldom  exist 
Therefore  resort  must  be  had  to  collateral 
proof  to  show  that  the  death  was  not  the 
result  of  natural  or  accidental  causes,  and 
to  show  circumstances  which  point  to  the 
real  cause,  and  the  means  employed  to  effect 
It  In  the  administration  of  the  criminal 
law  the  people  are  generally  required  to  rely 
to  a  great  extent  upon  the  collateral  circum- 
stances which  point  to  the  crime  and  the  per- 
petrator of  it  If  the  medical  testimony  of 
the  prosecution  was  believed,  the  Jury  was 
Justified  in  relying  upon  it  in  determining  the 
Issues  in  this  case.  Here,  as  is  usual  in  cases 
where  expert  evidence  is  given,  the  defense 
called  an  expert  whose  testhnony,  if  true, 
tended  to  show  that  but  little  reliance  was 
to  be  placed  upon  the  testimony  of  the  ex- 
perts called  by  the  prosecution.  The  ques- 
tion, however,  whether  the  testimony  of  the 
people's  experts  was  to  be  believed,  or  that 
given  by  the  defendant's  expert  was  true, 
was  to  be  determined  by  the  Jury  alone. 
Therefore,  in  the  further  examination  of  this 
case,  we  must  assume  that  the  foregoing 
facts  and  circumstances  were  properly  estab- 
lished, and  upon  their  sufficiency  to  Justify  it 
the  conviction  in  this  case  must  stand  or  falL 
Tbe  appellant  insists  that  in  considering 
the  question  of  the  sufficiency  of  the  proof, 
and  the  inferences  to  be  drawn  from  it,  the 
doctrine  of  the  case  of  People  v.  Harris,  136 
N.  Y.  423,  33  K.  E.  65,  should  be  applied.  In 
that  case  it  was,  in  effect,  held  that  while,  to 
Justify  a  conviction  for  a  crime  upon  cir- 
cumstantial evidence,  there  must  be  positive 
proof  of  the  facts  from  which  the  inference 
of  guilt  is  to  be  drawn,  and  that  Inference 
must  be  show'b  to  be  the  only  one  that  can 
be  reasonably  drawn  from  the  facts,  yet 
where  the  evidence,  taken  together,  leads  Ir- 
resistibly and  exclusively  to  a  conclusion  of 
guilt,  with  which  no  material  fact  to  estab- 
lish it  is  at  variance,  it  constitutes  the  high- 
er form  of  evidence,  and  may  not  be  disre- 
garded by  court  or  Jury.  We  recognize  this 
as  a  proper  statement  of  the  law  which  Is 
applicable  In  this  case.  Applying  the  doc- 
trine of  that  case  to  tbe  facts  and  circum- 
stances in  this,  it  seems  quite  obvious  that 
they  Justified  the  Jury  in  finding  the  defend- 
ant guilty  of  the  crime  charged.  To  Justify 
a  conviction,  the  prosecution  was  required  to 
establish  the  death  of  the  person  killed,  and 
the  fact  of  killing  by  the  defendant  as  al- 
leged in  the  indictment  The  former  is  re- 
quired to  be  established  by  direct  proof,  and 
the  latter  beyond  a  reasonable  doubt    Feu. 
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Code,  {  181.  The  death  of  Ida  Place  was 
properly  established  as  required  by  law,  so 
that  the  only  remaining  question  is  whether 
the  proof  which  tended  to  show  that  the  de- 
fendant killed  her  was  sufficient  to  Justify 
the  jury  in  finding  that  fact. 

The  evidence  relied  upon  to  establish  the 
defendant's  guilt  was  circumstantial.  It, 
however,  tended  to  show  a  motive  on  tiie 
part  of  the  defendant  for  the  commission  of 
the  crime,  and  the  means  employed  were 
within  her  reach;  that  the  opportunity  to 
commit  the  offense  existed;  that  she  alone 
was  In  a  position  to  have  committed  it;  that 
she  made  false  statements  as  to  the  presence 
of  the  decedent  in  the  house;  that  she  made 
preparations  for  flight,  and  had  recourse  to 
fraud  and  misrepresentation  to  conceal  the 
death  of  the  decedent;  that  she  attacked 
her  husband  upon  his  return,  to  avoid  dis- 
covery and  prevent  his  interfering  with  her 
escai>e;  that  she  admitted  an  attack  upon  the 
decedent  by  which  she  destroyed  her  eye- 
sight; and  that  she  attempted  to  take  her  own 
life.  This  proof  points  with  almost  unerr- 
ing certainty  to  the  defendant  as  the  perpe- 
trator of  the  crime  charged.  All  the  circum- 
stances and  proof  in  the  case  are  not  only 
consistent  with  her  having  killed  her  hus- 
band's daughter,  but  are  inconsistent  with 
any  other  conclusion.  Therefore,  after  a 
thorough  study  of  the  evidence  contained  in 
the  record,  and  a  careful  consideration  of  the 
facts  and  circumstances  disclosed,  we  are  led 
irresistibly  to  the  conclusion  that  the  ver- 
dict of  the  Jury  was  fully  Justified. 

The  defendant  contends  that  In  examining 
this  case  the  evidence  of  Dr.  Henderson 
should  be  aitirely  disregarded.  We  know  of 
no  principle  or  rule  of  law  which  would  Jus- 
tify us  in  disregarding  that  evidence.  He 
was  called  and  sworn  as  a  witness  upon  the 
trial,  and  while  the  evidence  of  an  expert  call- 
ed by  the  defendant,  if  credited,  would  tend 
to  weaken  and  discredit  his  evidence  in  many 
essential  particulars,  still  the  question  wheth- 
er his  testimony  was  worthy  of  credit,  or  the 
testimony  of  the  defendant's  experts  should 
be  believed,  was  a  question  for  the  Jury,  and 
one  with  which  this  court  has  no  authority  to 
deal. 

Tlie  appellant  also  claims  that  a  new  trial 
should  be  granted  under  section  528  of  the 
Code  of  Criminal  Procedure.  That  section 
provides,  "When  the  Judgment  is  of  death, 
the  court  of  appeals  may  order  a  new  trial,  if 
it  be  satisfied  •  •  •  that  Justice  requires  a 
new  trial,  whether  any  exception  shall  have 
been  taken  or  not  in  the  court  below."  That 
provision  of  the  statute  has  been  several  times 
under  consideration,  and  this  court  has,  with 
singular  uniformity,  held  that,  in  determining 
whether  a  new  trial  should  be  granted  under 
Its  provisions,  it  is  not  its  province  to  review 
and  determine  controverted  questions  of  fact 
arising  upon  conflicting  evidence,  but  that  the 
Jury  is  the  ultimate  tribunal  in  such  a  case, 
and  with  its  decision  the  court  may  not  inter- 


fere, unless  it  reaches  the  conclusion  that  In- 
justice has  probably  been  done.  People  t. 
Cignarale,  110  N.  Y.  23,  28,  17  N.  B.  135;  Peo- 
ple v.  Trezza,  125  N.  Y.  740,  26  N.  E.  933; 
People  v.  Kelly,  113  N.  Y.  647,  21  N.  E.  122; 
People  V.  Hoch,  150  N.  Y.  291,  44  N.  B.  976; 
People  V.  Youngs,  151  N.  Y.  210,  222,  45  N. 
E.  460;  People  v.  Constantino,  153  N.  Y.  21, 
35,  47  N.  B.  37;  People  v.  Decker,  157  N.  T. 
186,  51  N.  E.  1018.  Therefore,  in  examining 
the  question  whether  a  new  trial  should  be 
granted  upon  the  ground  that  Justice  requires 
it,  it  is  our  duty  to  assume  liie  existence  ot 
the  facts  as  they  are  established  by  the  find- 
ing of  the  Jury.  When  that  is  done,  It  be- 
comes extremely  difficult  tti  discover  any  basis 
upon  which  "we  would  be  Justified  In  holding 
that  a  new  trial  should  be  granted.  The  nat- 
ural, logical,  and  almost  inevitable  infer^ices 
which  arise  from  the  facts  and  clrcimistances 
established  by  the  evidence  lead  to  the  con- 
clusion that  the  decedent's  death  was  oc- 
casioned by  violent  means,  and  that  the  vio- 
lent acts  which  caused  it  were  perpetrated 
by  the  defendant  We  think  no  other  rea- 
sonable conclusion  can  be  fairly  drawn  from 
the  evidence  contained  in  the  record,  and  that 
the  defendant  is  not  entitled  to  a  new  trial  ' 
upon  that  ground. 

Another  claim  of  the  appellant  is  that,  as 
the  conviction  in  this  case  was  based  upon 
circumstantial  evidence.  It  was  Important  to 
establish  a  motive  in  the  defendant  for  the 
commission  of  the  crime,  and  that  the  people 
failed  to  show  any  adequate  one.  While  it 
must  be  conceded  that  evidence  of  a  motive 
had  an  important  bearing  upon  the  question 
of  the  defendant's  guilt  or  innocence,  yet  the 
claim  that  no  adequate  motive  was  proved 
cannot,  we  think,  be  sustained.  An  examina- 
tion of  the  record  discloses  that  the  relations 
which  had  existed  between  the  defendant  and 
Ida  for  several  years  bad  been  of  an  unpleas- 
ant character,  and  that  quarrels  between 
them  bad  often  occurred  during  that  time.  It 
was  also  proved  that  upon  two  occasions,  at 
least,  the  defendant  made  threats  which  in- 
dicated a  purpose  upon  her  part  to  injure  the 
decedent;  that  at  times  the  defendant  would 
not  speak  to  Ida,  and  would  leave  the  table 
if  Mr.  Place  entered  Into  conversation  with 
her;  that  she  had  bidden  her  underclothes 
and  destroyed  her  hat;  that  she  refused  ber 
company  at  the  house,  and  required  her  to  do 
manual  labor  for  which  servEints  were  paid; 
that  upon  one  occasion,  previous  to  the  homi- 
cide, Mr.  Place  had  to  force  the  defendant  to 
the  floor,  to  protect  himself;  and  that  there 
would  be  weeks  when  she  would  not  speak 
to  her  husband.  These  relations  between 
them  arose  principally  from  the  fact  that  Ida 
retahied  the  affections  of  her  father  to  a 
greater  extent  than  did  the  defendant,  or  at 
least  she  believed  such  to  be  the  case.  Her 
jealousy  seems  to  have  been  intense,  and  to 
have  influenced,  if  it  had  not  controlled,  the 
actions  of  her  life  for  several  years.  One 
of  the  usual  inducements  to  crime  is  the  de- 
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sire  of  revenging  real  or  fancied  wrongs. 
Tlie  existence  of  sueli  a  condition  of  affairs 
may  well  beiife^i'ded  as  evidence  of  a  motive 
upon  the  ^vUtnf  the  defendant,  even  for  the 
commission  .»()  such  a  crime.  Although  no 
motive  would  Im  sufficient  to  induce  a  per- 
fectly Just  -^wftp  to  commit  crime,  yet  the 
experience  o^'P$>nrts  has  been  that  often  the 
gravest  crlm^  jffe  induced  by  slight  motives. 
We  thinli:  tb^^ifvidence  in  this  case  was  suf- 
ficient to  Justjfjry:.  the  jury  In  finding  a  motive 
for  the  commjpslon  of  the  ofitense. 

Another  alleged  error  upon  which  the  de- 
fendant relies  for  a  reversal  relates  to  the  ad- 
mission of  evidence  as  to  what  occurred  be- 
tween the  defendant  and  her  husband  upon 
his  return  on  the  day  of  the  homicide.  The 
contention  of  the  defendant  is  that  this  evi- 
dence was  Inadmissible  because  It  Involved 
proof  of  one  crime  to  establish  the  defend- 
ant's guilt  of  another.  It  Is  an  elementary 
principle  of  law  that  the  commission  of  one 
crime  Is  not  admissible  In  evidence  upon  the 
trial  for  another,  where  its  sole  purpose  Is  to 
show  that  the  defendant  has  been  guilty  of 
other  crimes,  and  would  consequently  be  more 
liable  to  commit  the  offense  charged.  But  If 
the  evidence  Is  material,  and  relevant  to  the 
issue,  it  is  not  inadmissible  because  It  tends 
to  establish  the  defendant's  guilt  of  a  crime 
other  than  the  one  charged.  People  v.  Mc- 
laughlin, 150  N.  Y.  365,  388,  44  N.  B.  lOlT. 
The  prosecution  was  allowed  to  prove  an  as- 
sault by  the  defendant  upon  ho:  husband 
when  he  returned  home,  and  when  the  death 
of  Ida  could  no  longer  be  concealed  unless  he 
was  removed  or  his  life  destroyed.  The  de- 
meanor, conduct,  and  acts  of  a  person  charged 
with  crime,  such  as  attempted  flight,  a  desire 
to  elude  discovery,  an  anxiety  to  conceal  the 
crime  or  the  evidence  of  it,  are  always  proper 
subjects  of  consideration,  as  indicative  of  a 
guilty  mind,  and  in  determining  the  question 
of  the  guilt  or  Innocence  of  the  person  char- 
ged. Greenfield  v.  People,  85  N.  Y.  86;  Peo- 
ple V.  O'Neill,  112  N.  Y.  355,  363,  19  N.  E.  796; 
Pierson  v.  People,  79  N.  Y,  424;  Rex  v. 
Clewes,  4  Car.  &  P.  221;  Reg.  v.  Crlclimer,  16 
Cox,  Cr.  Cas.  701;  Wills,  Circ.  Bv.  p.  67; 
Rose.  Cr.  Ev.  (11th  Ed.)  p.  18;  People  v. 
Hughson,  154  N.  Y.  153,  162,  47  N.  E.  1002; 
People  V.  Ogle,  104  N.  Y.  511,  514,  11  N.  K 
53;  Hope  v.  People,  83  N.  Y.  418;  People 
V.  Barber,  115  N.  Y.  475,  22  N.  E.  182;  Cole- 
man V.  People,  55  N.  Y.  81;  People  v.  Mur- 
phy, 135  N.  Y.  450,  32  N.  E.  138;  People  v. 
Shea,  147  N.  Y.  79,  41  N.  E.  505;  Linsday 
V.  People.  63  N.  Y.  143,  154;  Ryan  v.  People, 
79  N.  Y.  593,  601;  People  v.  Conroy,  97  N.  Y. 
62,  80.  In  Pierson  v.  People,  supra,  where 
there  was  an  intimacy  between  the  prisoner 
and  the  wife  of  the  decedent  before  and  after 
his  death,  and  the  former  disappeared  11  days 
afterwards,  a  clergyman  was  called  as  a  wit- 
ness, and  testified  that  the  prisoner  and  the 
wife  of  the  decedent  called  at  his  residence 
some  days  after  the  homicide,  and  that  he 
married  them,  after  the  prisoner  stated  under 


oath  that  there  was  no  legal  objection  to  bis 
being  m.arrled,  and  this  court  held  that  the  evi- 
dence was  competent,  although  It  tended  to 
prove  anothw  crime  than  that  charged  in  the 
indictment  In  Res  t.  Clewes,  A.  was  in- 
dicted for  the  miu^Ier  of  H.  It  was  claimed 
that  A,  having  malice  against  P.,  hired  H.  to 
murder  him,  which  he  did,  but  that,  H.  being 
detected,  A.  murdered  H.  to  prevent  the  dis- 
covery of  A.'8  guilt  respecting  the  murder  of 
P.;  and  It  was  held  that  the  prosecutor  might 
give  evidence  of  the  murder  of  P.  Wills,  In 
his  worlc  on  Circumstantial  Evidence,  says: 
"Instances  of  l^lUing  to  conceal  other  crimes 
are  frequent,  and  evidence  of  the  murder  of 
one  person  may  be  given  in  evidence  upon  a 
trial  for  the  murder  of  another,  if  such  evi- 
dence tend  to  show  that  the  prisoner  might 
have  had  a  motive  arising  out  of  the  other 
murder  for  committing  that  with  which  he 
was  charged."  Without  further  examination 
of  the  authorities  cited,  it  may  be  said  that 
they  establish  a  principle  which  sustains  the 
ruling  In  this  case.  If  the  defendant.  Instead 
of  assaulting  her  husband  to  prevent  his  dis- 
covery of  the  death  of  his  daughter  before 
she  effected  her  contemplated  escape,  had  set 
fire  to  the  building  to  avoid  detection,  there 
would  be  no  doubt,  we  apprehend,  that  evi- 
dence of  that  fact  would  be  admissible. 
Again,  if  she  had  stolen  a  horse  and  carriage 
to  aid  her  in  her  flight,  there  would  be  no 
doubt  that  evidence  of  It  should  be  received. 
The  jury  may  weU  have  found  that  the  pur- 
pose of  her  assault  was  to  klU  her  husband, 
and  thereby  prevent  a  discovery  of  her  crime 
until  she  had  an  opportunity  to  escape.  We 
find  no  error  In  the  reception  of  that  evidence 
which  would  justify  a  reversal  of  the  judg- 
ment 

Upon  the  trial  William  W.  Place  was  called 
as  a  witness.  After  proving  by  him  that  the 
relations  between  the  defendant  and  Ida  were 
pleasant  until  the  fall  of  1894,  he  was  aslced 
this  question:  "Since  the  fall  of  1804,  what 
has  been  the  general  feeling,  as  you  have  ob- 
served It  between  Mrs.  Place  and  your  daugh- 
ter, Ida?"  This  was  objected  to,  but  without 
stating  any  grounds  of  objection.  The  objec- 
tion was  overruled,  and  the  defendant  except- 
ed. The  witness  answered:  "Seemed  to  be 
a  general  feeling  of  malice  and  hatred  to- 
wards my  daughter;  denying  her  many  priv- 
ileges; denying  her  all  home  comforts."  He 
then  testified  that  as  a  rule  his  wife  did  not 
speak  to  bis  daughter  in  his  presence,  except 
on  very  rare  occasions,  and  gave  In  detail 
evidence  of  facts  and  circumstances  tending 
to  show  that  the  defendant  entertained  feel- 
ings of  malice  and  hatred  towards  her.  He 
testified  as  to  their  quarrels,  and  the  manner 
In  which  the  defendant  treated  Ida,  including 
the  threats  she  made.  The  appellant  now  in- 
sists that  the  admission  of  that  evidence  was 
error,  as  the  witness  was  allowed  to  charac- 
terize and  give  his  opinion  as  to  a  series  of 
actions,  conversations,  and  course  of  conduct 
between  two  persons,  other  than  himself,  ex- 
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tending  over  a  period  of  years.  In  the  first 
place,  it  is  to  be  observed  that  no  sucli 
grounds  of  objection  were  stated.  The  atten- 
tion of  the  court  was  in  no  way  called  by  any 
objection  to  the  form  of  the  question,  or  to 
the  fact  that  it  involved  a  conclusion  or  opin- 
ion. The  objection  was  simply  general,  and 
such  as  would  naturally  lead  to  the  belief  that 
it  was  intended  to  merely  raise  the  question 
of  the  admissibility  of  evidence  showing  the 
relations  which  existed  between  the  defend- 
ant and  Ida.  Such  evidence  was  competent 
as  bearing  upon  the  question  of  the  defend- 
ant's motive,  and,  if  she  desired  to  object  to 
the  form  of  the  question,  her  objection  should 
have  plainly  stated  that  ground.  It  Is  at 
least  doubtful  if  at  the  trial  the  defendant's 
counsel  had  in  view  the  question  which  he 
now  raises  as  to  the  admissibility  of  the  evi- 
dence. As  a  general  rule,  to  entitle  a  party 
to  review  the  rulings  of  a  trial  court  upon  the 
question  of  admitting  or  rejecting  evidence, 
there  must  have  been  a  proper  objection  tak- 
en to  the  evidence  when  offered,  and  an  ex- 
ception to  the  ruling  made  thereon.  It  is 
well-settled  law  that  the  decision  of  a  trial 
judge  overruling  a  mere  general  objection  to 
evidence  will  be  sustained  on  appeal,  unless  it 
clearly  appears  that  there  is  some  ground 
of  objection  which  could  not  have  ■  been  ob- 
viated if  it  had  been  specified,  or  unless  the 
evidence  called  for  was,  in  any  aspect  of  the 
case,  incompetent  Quinby  v.  Strauss,  90  N. 
Y.  664.  Applying  this  rule  to  the  question 
under  consideration,  we  are  of  the  opinion 
that  the  objection  taken  was  not  sufficient, 
and  that  the  defendant's  exception  to  the  rul- 
ing does  not  present  the  question  which  he 
now  argues.  Moreover,  it  is  obvious  that  no 
substantial  rights  of  the  defendant  were  prej- 
udiced by  the  reception  of  this  evidence.  Its 
manifest  purpose  was  to  show  the  relations 
between  the  defendant  and  Ida,  and  that  was 
done  by  proof  of  their  specific  acts,  conversa- 
tions, and  declarations.  Although  the  ques- 
tion objected  to  was  answered,  it  is  manifest 
that  the  facts  upon  which  the  answer  was 
based  were  given,  and  that  the  jury  must 
have  understood  the  answer  as  based  upon 
those  facts  alone.  We  find  no  error  in  this 
ruling  which  would  Justify  a  reversal  under 
the  provisions  of  the  Code  of  Oriminal  Pro- 
cedure, which  requires  us  to  give  Judgment 
on  appeal  without  regard  to  technical  errors 
or  exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  parties. 

Another  exception  relied  upon  by  the  ap- 
pellant was  to  the  evidence  of  Henry  V. 
Walker,  a  chemist,  who  analyzed  the  contents 
of  the  two  bottles  that  were  in  the  desk  of 
Mr.  Place,  where  the  defendant  went  to  ob- 
tain the  powder  which  she  dissolved  and 
threw  Into  the  eyes  of  the  decedent  We 
think  this  evidence  was  properly  admitted. 
The  proof  showed  that  the  defendant's  bus- 


band  kept  In  his  desk  muriatic  and  pyro- 
gallic  add;  that  she  went  there,  and  obtain- 
ed a  powder  from  one  of  these  bottles,  which 
she  admitted  was  acid;  that  she  dissolved  it 
and  threw  the  contents  into  the  face  of  the 
decedent.  We  think  this  proof  was  sufficient 
to  justify  the  prosecution  in  showing  the  char- 
acter of  the  adds  which  were  in  her  hus- 
band's desk.  The  purpose  of  the  proof  was 
to  show  that  the  defendant  had  the  means 
of  committing  one  of  the  acts  which  attended 
or  preceded  the  homicide,  and  which  may 
have  Induced  it 

The  defendant  also  insists  that  the  conrt 
erred  in  the  following  portion  of  its  charge 
to  the  jury:  "It  is  provided  by  our  statute 
that  no  person  can  be  convicted  of  murder  or 
manslaughter,  unless  the  fact  of  the  killing, 
and  the  fact  that  it  was  by  the  agency  of  the 
defendant,  are  each  established  as  independ- 
ent facts;  the  killing  by  direct  evidence,  the 
latter  beyond  a  reasonable  doubt  I  do  not 
understand,  from  the  position  of  learned 
counsel,  that  the  fact  that  on  the  7th  day  of 
February,  1898,  Ida  Place  met  her  death  io 
some  way,  is  questioned;  so  that  may  be 
taken  as  a  conceded'  fact  la  the  case.  Thns, 
you  are  brought,  at  the  threshold  of  this 
case,  to  the  consideration  of  the  question 
which  underlies  it  all,  and  that  is,  what  was 
the  cause  of  death?  Was  it  asphyxiation,  or 
was  it  a  death  from  natural  causes?  The 
people  say  it  was  asphyxiation.  The  defend- 
ant denies  it  The  people  have  produced  tes- 
timony in  the  shape  of  the  statement  of  Dr. 
Henderson,  who  says  positively  it  was  a  case 
of  asphyxiation.  They  have  produced  testi- 
mony of  the  circumstances  that  attended  the 
finding  of  the  body,  the  condition  of  the  body, 
color  of  the  face,  the  general  appearances; 
and  all  these  things  they  say  Indicate  beyond 
a  reasonable  doubt  that  this  was  a  case  of 
asphyxiation.  On  the  other  hand,  the  de- 
fendant maintains  that  the  evidence  shows 
DO  such  thing;  that  it  does  not  show  the 
cause  of  death;  that  it  does  not  show  it  was 
a  violent  death,  or  anything  other  than  a  nat- 
ural death.  So  at  the  outset  It  is  for  yoa  to 
say,  on  this  evidence,  was  this  a  death  from 
asphyxiation  or  not?  If  you  conclude,  on  this 
evidence,  that  it  was  a  case  of  death  from 
asphyxiation  or  suffocation,  then  you  come 
to  the  other  questions  in  the  case,  namely, 
did  this  defendant  cause  the  death  of  Ida 
Place,  and,  if  she  did,  under  what  circnm- 
stances  did  she  do  it?'  We  find  no  exceptioo 
to  this  portion  of  the  charge,  nor  are  we  able 
to  discover  any  error  In  it  which  would  Jus- 
tify us  In  disturbing  the  judgment 

Having  thus  examined  all  the  questions 
raised  upon  this  appeal,  and  finding  none 
sufficient  to  justify  a  reversal  of  the  Jndg- 
ment,  it  follows  that  it  should  be  affirmed. 
All  concur,  except  GRAY,  J.,  absent  Judg- 
ment of  conviction  affirmed. 


Digitized  by 


Google 


N.I.) 


SCHOOL  BOARD  t.  BOARD  OF  EDUCATION. 


583 


(187  N.  T.  B«6) 

SCHOOL  BOARD   OF  BOROUGH   OP 
BROOKLYN  t.  BOARD  OF  EDU- 
CATION OF  CITY  OF  NEW 
TORK  et  al. 
(Court  of  Appeals  of  New  Tork.    Jan.  10, 
1880.) 
Statutsb— CossTRDCTioK— Orbatib  Nbw  Tobk— 
Apportiokment  or  School  Funo. 

1.  Where  the  proTisiona  of  a  statute  are  ajH 
parently  in  conflict,  its  general  purpose  will  be 
considered,  and  snch  construction  will  be  given 
to  each  provision  as  will  conform  to  the  inten- 
tion of  the  legislature  and  best  promote  the 
harmonious  operation  of  the  whole. 

2.  Greater  New  York  Charter,  i  11  (Laws 
1897,  c.  378),  constitnting  the  unexpended  school 
fund  previoasly  raised  separately  by  the  bor- 
oughs of  which  the  new  dty  is  composed  a  gen- 
eral and  special  school  fund  of  the  new  city 
from  July  1,  1898,  and  requiring  an  apportion- 
ment thereof  according  to  the  school  attendance 
and  number  of  teachers  in  the  different  boroughs 
during  the  preceding  school  year,  requires  that 
such  an  apportionment  be  made  from  said  date, 
and  not  from  January  1,  1899,  though  school 
matters  were  first  under  the  control  of  the  board 
of  the  new  city  January  1,  1898,  and  section 
1066  provides  for  an  apportionment  of  $1()0  for 
every  teacher  under  the  charge  of  "the  board" 
for  the  preceding  school  year,  and  thought  one  of 
the  boroughs  will  receive  an  apportionment 
largely  in  excess  of  the  sum  contributed  by  it, 
and  section  10  provides  that  funds  raised  by  the 
boroughs  "should  be  used  as  nearly  as  may  be 
for  the  objects  for  which  they  were  raised,"  in 
view  of  section  901,  providing  that  an  excess  or 
deficit  of  funds  to  be  raised  by  any  particular 
borough  should  be  equalized  in  the  budget  of 
the  following  year. 

Appeal  from  supreme  court,  appellate  dlvl- 
Bion,  Second  department 

Application  for  mandamus  by  the  school 
board  of  the  borough  of  Brooklyn  against  the 
board  of  education  of  the  city  of  New  York 
and  others.  From  an  order  of  the  special 
term  granOng  the  writ  (53  N.  Y.  Supp.  1000), 
defendants  appealed  to  the  appellate  division, 
which  affirmed  the  order  (54  N.  Y.  Supp.  185), 
and  they  again  appeal.    Affirmed. 

E.  EUery  Anderson,  for  appellants.  Ira  Leo 
Bamberger,  for  respondent 

O'BRIEN,  J.  The  court  below  has  sustained 
an  order  made  on  the  relator's  application, 
directing  that  a  peremptory  writ  of  manda- 
mus Issne  requiring  the  board  of  education  of 
the  city  of  New  York  to  forthwith  apportion 
the  general  school  fund,  amounting  to  $4,638,- 
812.76,  among  the  several  borough  school 
boards  of  the  city  in  the  manner  provided 
and  required  by  section  1065  of  the  charter. 
The  school  boards  of  the  other  three  boroughs 
of  the  city  were  made  parties  to  the  proceed- 
ing, and  they  filed  answers  to  the  petition  of 
the  relator.  The  answer  in  each  case  was, 
in  substance,  that  certain  action  taken  by  the 
board  of  estimate  and  apportionment  in  re- 
gard to  the  distribution  of  this  school  fund, 
which  is  set  forth  in  the  petition,  was  final 
and  conclusive,  and  that  no  further  duty  or 
right  to  apportion  the  fund  Is  vested  in  the 
defendant,  the  board  of  education. 

The  controversy  involves  the  construction 


of  at  least  four  different  sections  of  the  new 
charter.  Counsel  on  both  s'.des  of  this  con- 
troversy have  been  able  to  find  in  the  various 
and  somewhat  complicated  provisions  of  the 
statute  language  and  expressions  which  would 
se^m  to  support  their  respective  contentions. 
This,  perhaps,  Is  not  surprising,  considering 
the  purpose  of  the  enactment  and  the  circum- 
stances under  which  it  became  a  law.  The 
commissioners  who  framed  the  act  and  the 
legislature  that  enacted  it  were  confronted 
with  a  problem  in  constructive  legislation  of 
great  difficulty.  The  act  provided  for  a  com- 
prehensive scheme  of  municipal  government 
for  a  new  city,  which  was  to  embrace  four 
different  municipal  organizations  that  at  the 
time  were  under  as  inany  different  forms  of 
municipal  government  In  full  operation,  and 
the  problem  was  to  mold  them  Into  one,  and 
at  the  same  time  to  retain  the  old  institutions 
and  regulations  until  the  new  scheme  was  put 
into  full  operation.  The  difficulty  of  carrying 
out  so  complicated  a  scheme  must  necessarily 
leave  much  for  the  courts  to  pass  upon.  It 
Is  their  duty  to  give  construction  to  the  vari- 
ous provisions  of  the  charter  according  to  the 
spirit  and  purpose  which  induced  their  enact- 
ment, and  where  the  provisions  are  apparent- 
ly In  conflict  we  must  seek  out  the  general 
purpose  of  the  law,  and  give  such  construction 
to  each  section  and  provision  as  will  conform 
to  the  Intention  of  the  legislature  and  best 
promote  the  harmonious  operation  of  the 
whole.  Blaschko  v.  Wurster,  166  N.  Y.  442, 
61  N.  E  308.  The  new  charter,  chapter  378 
of  the  Laws  of  1897,  became  a  law  by  the  ap- 
proval of  the  governor  on  the  4th  day  of  May, 
1897.  A  few  of  its  provisions  were  to  take 
effect  at  that  date,  but  generally  the  main 
provisions  and  the  whole  act  were  to  become 
operative  at  a  future  day,  and  the  Ist  day  of 
January,  1898,  was  fixed  as  the  time  when  the 
whole  scheme  was  to  go  into  full  operation. 
It  provided  for  a  general  department  of  edu- 
cation, which  was  to  possess  certain  powers 
over  the  subject  of  education  throughout  the 
whole  city.  The  head  of  this  department  was 
to  be  known  as  the  board  of  education,  and 
that  body  Is  the  defendant  in  this  proceeding. 
It  also  provided  for  school  boards  in  the  sev- 
eral boroughs  embraced  withhi  the  city,  which 
were  to  have  charge  of  the  schools  In  such 
boroughs  under  the  general  direction  of  the 
board  of  education,  which  was  to  represent 
the  schools  find  the  school  system  of  the  city. 
The  powers  and  duties  of  the  board  of  edu- 
cation were  general.  Those  of  the  several 
school  boards  were  local.  It  was  provided  by 
the  tenth  section  of  the  act  that  although  the 
charter  was  passed  In  May,  1897,  yet  that 
during  that  year  the  proper  authorities  of  the 
various  municipal  and  public  corporations 
consolidated  by  the  act  should  prepare  a 
budget  for  the  year  1898,  as  required  by  their 
then  existing  laws,  and  to  levy  taxes  for  that 
year  according  to  existing  laws  as  though  no 
consolidation  had  taken  place,  and  that  the 
taxes  thus  levied  In  the  year  1897  for  the  ex- 
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penses  of  government  In  the  year  1898  might 
be  used  for  the  expenses  of  the  new  city  In 
such  manner  as  the  board  of  estimate  and 
apportionment  for  that  year  might  determine, 
and  that  It  should  be  the  duty  of  that  board 
to  apportion  the  said  funds  of  the  various 
departments  created  by  the  new  charter  so 
that  such  funds  should  be  used  as  nearly  as 
may  be  for  the  objects  for  which  they  were 
raised.  It  is  contended  in  behalf  of  the  de- 
fendants that  this  provision  of  the  charter 
has  been  Ignored  In  the  decision  below.  It  is 
admitted  that  the  borough  of  Brooklyn  or  its 
school  board  is  to  receive  under  the  order  ap- 
pealed from  the  sum  of  $325,000  more  than 
It  raised  for  school  purposes  in  the  year  1887, 
and  this  large  sum  In  excess  of  Its  contribu- 
tion to  the  fund  Is  at  the  expense  of  the  other 
three  boroughs,  which  must,  under  such  dis- 
tribution, receive  less  than  they  contribute 
for  the  support  of  schools,  and  hence  It  is 
urged  that  the  money  contributed  by  the  oth- 
er three  boroughs  for  school  purposes  will 
not,  under  the  operation  of  the  order  appealed 
from,  be  used  as  nearly  as  may  be  for  the  ob- 
jects for  which  It  was  raised.  If  this  position 
Is  not  modified  or  answered  by  other  provi- 
sions of  the  charter,  which  will  be  referred  to 
hereafter,  it  ought  to  have  great  force  and 
weight  in  determining  this  controversy  in  fa- 
vor of  the  defendants,  since  no  statute  of  this 
character  should  receive  a  construction  that 
would  accomplish  such  manifest  Injustice  If 
any  other  construction  were  reasonably  pos- 
sible. Reading  section  10  by  Itself,  It  would 
be  clearly  unjust  to  apportion  to  the  borough 
of  Brooklyn  from  the  funds  In  the  treasury 
for  school  purposes  in  the  year  1898  such  a 
large  sum  in  excess  of  what  It  had  levied  and 
collected  for  school  purposes  in  the  previous 
year.  But  we  think  that  this  apparent  injus- 
tice is  corrected  by  other  sections  of  the  char- 
ter, and  that  in  the  end  this  excess  must  be 
restored  to  the  localities  from  which  It  was 
raised,  so  that,  while  there  may  be  some  tem- 
porary inconvenience  by  reason  of  the  con- 
struction which  the  courts  below  have  given 
to  the  charter,  yet  no  permanent  Injustice  can 
be  done,  and  that  the  apprehensions  of  the 
learned  counsel  for  the  defendants  in  that  re- 
spect are  not  well  founded.  This  will  be  seen 
quite  clearly  from  the  other  provisions  of  the 
charter  which  must  now  be  noticed.  It  is 
provided  by  the  next  section  (section  11)  that 
the  board  of  estimate  and  apportionment 
shall,  out  of  the  residue  of  the  various  funds 
raised  for  the  support  of  the  public  schools  of 
the  dlfTcrent  parts  of  the  city  during  the  year 
1898,  constitute,  from  and  after  July  1,  1808, 
the  special  school  fund  and  the  general  school 
fund  for  that  year,  so  that  the  schools  of  the 
city  may  begin  in  the  autumn  of  the  year  189S 
to  be  conducted  upon  the  basis  of  this  divi- 
sion of  funds,  and,  in  general,  upon  the  sys- 
tem prescribed  in  the  new  charter;  that  up  to 
July  1,  1808,  the  school  moneys  shall  be  spent 
as  raised,  for  all  school  purposes,  by  the  vari- 
ous school  boards  respectively.    The  section 


ends  with  the  express  provision  that  the  new 
system  for  the  public  schools  of  the  city,  as 
provided  by  the  charter,  shall  go  into  full  ef- 
fect on  the  1st  of  July,  1888.  It  is  admitted 
by  the  learned  counsel  for  the  defendants 
that  the  distribution  of  the  school  funds  upon 
the  basis  provided  for  by  the  order  now  un- 
der review  would  be  correct  on  or  after  the 
1st  of  January,  1899,  but  that,  inasmuch  as 
the  other  se$:tlon  above  referred  to  provides 
that  the  school  funds  raised  shall  be  used,  as 
nearly  as  may  be,  for  the  objects  for  which 
they  were  raised,  the  general  system  for  the 
support  of  schools  provided  for  by  the  charter 
could  not  go  Into  complete  efCect  until  the 
1st  of  January,  1899.  But  the  eleventh  sec- 
tion Is  very  clear  and  explicit.  It  is  impossi- 
ble to  mistake  the  purpose  of  the  lawmakers, 
that  the  distribution  of  moneys  for  the  new 
system  of  education  was  to  be  made  on  and 
after,  and  all  the  provisions  of  the  charter 
relating  to  education  were  to  be  In  complete 
operation  on,  the  Ist  of  July,  1808,  to  the  end 
that  the  schools  might  begin  in  the  following 
autumn,  and  be  conducted  upon  the  system 
prescribed  in  the  new  charter.  That  system 
is  very  clearly  outlined  in  section  1065,  which 
provides  that  the  general  school  fund  shall  be 
apportioned  among  the  several  school  boards 
by  the  board  of  education  in  proportion  to  the 
aggregate  number  of  days  of  attendance  of 
the  pupils  resident  in  the  boroughs  under 
their  charge,  between  the  ages  of  5  and  15 
years,  at  their  respective  schools,  during  the 
last  preceding  school  year,  and  also  of  such 
pupils  resident  therein  over  4  years  of  age  as 
shall,  during  the  last  preceding  school  year, 
have  attended  any  kindergarten  school  estab- 
lished under  the  direction  of  the  school  boards 
pursuant  to  the  provisions  of  the  act  It  also 
provided  that  the  aggregate  number  of  days 
of  attendance  of  the  pupils  was  to  be  as- 
certained from  the  records  kept  by  the  teach- 
ers as  therein  prescribed,— that  Is,  by  adding 
together  the  whole  number  of  days  of  at- 
tendance of  each  pupil  In  the  schools  under 
the  charge  of  the  respective  school  boards. 
Here,  therefore,  was  a  provision  for  the  dis- 
tribution of  the  school  fund  upon  the  basis  of 
attendance;  but  there  was  further  provision 
to  the  effect  that  each  school  board  should 
receive  from  the  fund  a  distributive  quota  of 
$100  for  every  qualified  teacher,  or  for  the 
successive  qualified  teachers,  who  should  have 
actually  taught  in  the  schools  under  the 
charge  of  the  board  during  the  term  of  not 
less  than  32  weeks  of  5  successive  days  each, 
Inclusive  of  legal  holidays.  Through  the  op- 
eration of  this  basis  of  distribution  Brooklyn 
receives,  under  the  new  system,  a  much  larger 
proportionate  share  of  the  general  school  fund 
than  was  raised  there  under  the  act  It  is 
said  that,  on  the  1st  of  July,  1808,  there  could 
not  have  been  32  school  weeks  under  the  new 
system,  since  that  did  not  take  effect  until 
January  1, 1898,  and  the  last  preceding  school 
year  referred  to  in  the  section  must  mean  a 
full  school  year  under  the  new  system,  and 
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since  that  time  had  not  elapsed  the  section 
could  not  be  applied  to  a  distribution  of  the 
school  fund  prior  to  January  1,  1899.  But 
we  think  that  the  period  of  32  weeks,  and 
the  last  preceding  school  year  referred  to  in 
the  section  as  the  basis  of  distribution,  does 
not  necessarily  mean  a  school  year,  or  a  term 
under  the  new  system,  and  that  It  was  the 
evident  intention  of  the  lawmakers  In  pro- 
viding for  giving  effect  to  the  new  system  on 
the  1st  of  July  to  permit  the  computation  of 
those  periods  from  the  1st  of  July,  1897.  The 
f  ramers  of  the  charter  contemplated  that  old 
regulations  were  to  be  used  to  put  the  new 
ones  in  full  operation,  and  one  of  the  main 
questions  in  this  case  is  when  the  old  ceased 
and  the  new  began. 

The  injustice  in  apportioning  to  Brooklyn 
such  a  large  sum  In  excess  of  what  was  rais- 
ed in  that  locality  for  school  purposes  is, 
we  think,  answered  by  the  provisions  of  sec- 
tion 901,  by  which.  Inasmuch  as  the  amounts 
due  In  the  way  of  taxes  for  state  and  mu- 
nicipal purposes  for  the  year  1898  will  have 
to  be  levied  in  the  boroughs  of  Brooklyn, 
Queens,  and  Richmond  prior  to  the  1st  day 
of  January,  1898,  but  not  in  the  city  of  New 
York,  in  order  to  prevent  double  taxation 
outside  of  the  limits  of  the  then  existing  city 
of  New  York  for  the  year  1898,  It  was  pro- 
vided that  in  that  year  the  balance  so  caused 
to  be  raised  by  tax  should  be  raised  exclu- 
sively from  property  within  the  limits  of  the 
old  city.  It  was  further  provided  that  in 
case  the  amount  levied  or  collected  from  any 
borough  outside  of  the  city  as  it  then  exist- 
ed, and  which  was  available  to  the  uses  of 
the  new  city  for  the  year  1898,  should  be 
more  or  less  than  Its  due  proportion  of  the 
expenses  of  the  new  city  for  that  year,  then 
such  excess  or  deficit  should  be  equalized  and 
adjusted  in  the  budget  of  the  following  year, 
to  the  end  that  each  borough  should  bear  its 
fair  proportion  of  the  expenses  of  the  city  for 
the  year  1898,  and  that  the  municipal  assem- 
bly should  have  full  power  by  appropriate 
ordinances  to  enforce  that  provision,  and  It 
was  vested  with  power  to  make  such  adjust- 
ment by  different  rates  of  taxation  or  other- 
wise in  the  several  boroughs,  to  the  end  that, 
taking  the  years  1898  and  1899  together,  each 
borough  should  pay  its  equitable  and  proper 
proportion  of  the  general  expenses  of  the 
city  for  both  years.  This  provision,  we 
think,  confers  authority  upon  the  municipal 
assembly  or  other  proper  authorities  of  the 
new  city  to  charge  in  the  budget  of  the  next 
year— that  Is,  the  year  1899— to  the  borough 
of  Brooklyn  the  amount  now  clahued  by  it, 
and  which  has  been  awarded  to  it  by  the 
order  in  question,  that  is  in  excess  of  the 
sum  which  it  raised  by  taxation  for  school 
purposes  In  the  previous  year  under  section 
10,  and  to  credit  tliis  sum  to  the  boroughs 
from  which  it  was  taken  by  the  apportion- 
ment of  the  school  fund  sanctioned  in  the 
courts  below.  This  construction  Is  entirely 
warranted  by  the  language  of  the  section. 


and  it  rectifies  any  apparent  injustice  in  the 
distribution  of  the  school  fund  authorized  by 
the  order  now  under  review.  It  is  said,  how- 
ever, that  in  the  meantime  the  appropriation 
for  salaries  of  teachers  and  other  expenses 
of  the  schools  is  Impaired  by  a  diversion  of 
more  money  to  Brooklyn  than  has  been  raised 
there.  That  Is  probably  true,  but  it  Is.  as 
before  observed,  nothing  more  than  a  tem- 
porary Inconvenience  which  can  be  relieved 
In  a  very  short  time.  It  was  perhaps  im- 
possible to  abrogate  or  suspend  the  functions 
of  the  four  munlcipaUties,  provide  for  their 
consolidation  into  one,  and  put  Into  operation 
a  new  system  of  government  applicable  to 
the  whole,  without  some  emban-assment  and 
inconvenience  such  as  this  construction  must 
recognize.  Something  of  the  kind  was  evi- 
dently contemplated  in  section  10,  which  pro- 
vides for  the  apportionment  of  the  taxes 
levied  in  the  year  1897  in  sach  a  way  that 
the  funds  should  be  used  as  nearly  as  may 
be  for  the  objects  for  which  they  were 
raised.  If  it  were  supposed  tlutt  the  school 
funds  raised  or  levied  in  the  several  boroughs 
in  that  year  were  to  go  back  to  the  source 
from  which  they  came,  there  was  no  appar- 
ent necessity  for  using  the  phrase  "as  near 
as  may  be,"  since  the  relative  proportion  of 
the  school  fund  could  be  computed,  upon 
the  defendants'  construction  of  the  statute, 
with  substantial  mathematical  accuracy. 
This  direction  for  the  use  of  the  taxes  levied 
in  the  three  boroughs  in  the  year  1897  should 
receive  a  reasonable  construction,  so  that  it 
may  not  conflict  with  the  very  plain  provi- 
sions of  section  11,  providing  for  putting  the 
new  system  for  the  support  of  the  schools 
into  operation  on  the  1st  of  July,  1898.  The 
construction  adopted  permits  the  harmonious 
operation  of  all  the  sections  referred  to  with- 
out doing  violence  to  language  or  conflicting 
with  the  general  purpose  of  the  act.  We 
are  of  the  opinion,  therefore,  that  the  con- 
struction given  to  these  several  provisions  of 
the  charter  by  the  learned  courts  below  was 
correct,  and  that  the  order  should  be  af- 
firmed, with  costs.  All  concur.  Order  af- 
firmed. 


(1B7  N.  T.  603) 

MATTES  V.  FRANKEL  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  10| 
1899.) 

EaBBMBHTS  —  KlOHT  OF  WaT  —  APPURTBNAK0B8— 

BsTOPPiL— Statctb  o»  Frauds. 

1.  A  bam  on  one  lot  could  be  approached  only 
by  a  way  over  an  adjoining  lot  of  the  same  own- 
er, who  in  negotiating  a  sale  of  the  first  h>t 
took  the  purchaser  over  the  way,  pointing  it 
out  as  the  right  of  way  to  the  bam.  It  nad 
been  so  used  for  30  years.  Brld,  that  the  right 
of  way  passed  as  an  appurtenant  to  the  grant, 
though  not  mentioned  in  the  deed. 

2.  The  purchaser  having  relied  on  the  rep- 
resentation in  accepting  the  conveyance,  the 
vendor  was  estopped  to  deny  the  purchaser's, 
right  of  way,  in  spite  of  the  statute  of  frauds. 

3.  The  vendor  could  not  assert  that  the  right 
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of  way,  having  existed  before  the  lots  vested  in 
the  same  owner,  merged  in  the  dominant  estate, 
since  by  his  representations  he  consented  to 
subjecting  his  remaining  lot  to  the  easement. 

Parker,  G.  J.,  and  O'Brien,  J.,  dissenting. 

Appeal  from  supreme  court,  general  term, 
Third  department 

Action  by  Phillip  Mattes  against  Cbarlotta 
Franicel  and  Joseph  Schwartz.  From  a  Judg- 
ment of  the  general  term  (20  N.  X.  Supp.  145) 
affirming  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Peter  Cantlne,  for  appellant  Carroll  Whlt- 
aker,  for  respondents. 

BARTLETT,  J.  This  Is  an  action  to  recov- 
er damages  for  an  alleged  trespass,  the  plain- 
tiff thereby  seeking  to  test  the  validity  of 
defendants'  claimed  right  of  way  to  reach  the 
bam  on  the  rear  of  their  premises  over  his 
lands.  By  the  verdict  of  the  Jury  and  the 
affirmance  of  the  general  term  all  the  ma- 
terial and  controverted  facts  are  conclusively 
found  against  the  plaintiff,  and  we  are  called 
upon  to  consider  the  questions  of  law. 

In  March,  1889,  the  plaintiff  conveyed  to  the 
defendants  Improved  real  estate  on  Partition 
street,  In  the  village  of  Saugerties,  Ulster 
county,  being  a  lot  19  feet  3  Inches  in  front 
and  rear,  and  470  feet  deep.  The  buildings 
consisted  of  a  store  and  dwelling  in  front  the 
full  v^idth  of  the  lot  and  a  barn  and  shed 
about  100  feet  in  the  rear  of  the  front  build- 
ings. These  btilldings  were  over  30  years  old 
at  the  time  of  the  conveyance.  The  barn  on 
tlie  defendants'  prem'lses  had  been  reached  by 
a  right  of  way  that  was  open  and  notorious 
tor  more  than  30  years,  and  one  witness 
swearing  he  had  known  the  "alleyway"  for 
"forty-odd  years."  The  undisputed  facts  as 
to  title  will  make  this  matter  of  the  right  of 
way  clear.  In  1853  one  John  Glennon  owned 
the  lot  which  now  lies  next  north  of  defend- 
ants' lot  and  Is  at  present  owned  by  the  plain- 
tiff. In  1853  one  Abigail  Heath  owned  the 
lot-  Immediately  north  of  John  Glennon's  lot 
Glennon  and  Mrs.  Heath,  in  August,  1863, 
by  deed  laid  out  a  lane  between  their  two  lota 
8  feet  wide  and  150  feet  deep.  Six  feet  of 
the  width  of  this  lane  was  conveyed  by  Mrs. 
Heath,  and  2  feet  by  Glennon,  the  latter 
paying  Mrs.  Heath  $100  in  addition.  The  rec- 
ord does  not  disclose  when  this  way  was  first 
laid  out,  but  the  evidence  shows  an  alley  of 
some  kind  prior  to  1853.  It  was  through  this 
lane  and  over  the  lot  now  owned  by  the  plain- 
tiff that  defendants  and  their  predecessors  in 
title  reached  the  bam  on  defendants'  prem- 
ises. Plaintiff  took  title  to  the  lot  he  now 
owns,  on  the  north  of  defendants'  lot  in  May, 
1867,  and  of  defendants'  premises  In  April, 
1S69.  Plaintiff  conveyed  the  latter  to  defend- 
ants in  March,  1889,  the  deed  making  no  men- 
tion of  the  right  of  way.  It  Is  to  be  taken 
as  established  against  plaintiff  on  this  appeal 
that  during  the  negotiations  that  led  up  to 
this  conveyance  he  walked  through  the  lane 


and  over  his  own  lot  to  the  bam  with  de- 
fendant Schwartz  and  a  third  party,  and 
pointed  out  that  route  as  the  right  of  way  to 
the"  bam,— not  a  new  right  of  way  be  was 
then  creating,  but  as  an  existing  one,  visible 
to  the  eye,  and  over  which  they  had  passed. 
It  Is  further  to  be  taken  as  established  that 
defendants  relied  upon  this  statement  and 
representation  when  they  received  the  con- 
veyance from  plaintiff.  It  thus  appears  tlut 
the  plaintiff  stands  before  ttie  court  in  a  posi- 
tion destitute  of  all  equity,  and  seeking  to 
inflict  great  injury  upon  defendants  by  invok- 
ing certain  technical  legal  principles,  which 
be  Insists  enable  hbn  to  accomplish  his  pa^ 
pose. 

It  Is  argued  In  his  behalf  that  the  deed  be- 
ing silent  as  to  the  right  of  way,  the  plalntilfg 
representations  In  respect  thereto  are  imma- 
terial and  merged  in  the  written  Instrument 
It  Is  further  Insisted  that  defendants  seek  to 
establish  a  title  or  Interest  In  real  estate  by 
estoppel  In  contravention  of  the  statute  that 
requires  that  such  title  or  interest  must  pass 
by  operation  of  law  or  by  a  deed  or  convey- 
ance In  writing.  It  Is  also  urged  that  the 
title  to  the  dominant  and  servient  estates  be- 
ing vested  In  the  plaintiff,  the  latter  estate 
was  merged  In  the  former.  The  leamed  trial 
Judge  submitted  the  case  to  the  Jury  with 
the  statement  that  defendants  had  shown  no 
right  of  way  by  prescription  or  necessity,  but 
allowed  the  Jury  to  determine  whether  tlie 
representations  alleged  to  have  been  made 
by  the  plaintiff  as  to  the  tight  of  way  were 
In  fact  made,  and  charged  them  that  If  they 
80  found,  "the  plaintiff  so  practically  located 
what  he  sold  as  to  give  the  defendants  such 
a  license  coupled  with  an  Interest  to  go 
through  this  alley  that  he  cannot  and  ought 
not  to  be  permitted  to  revoke  It" 

We  are  of  opinion  the  charge  of  the  trial 
Judge  that  the  right  of  way,  under  the  cir- 
cumstances, did  not  pass  by  the  use  of  the 
word  "appurtenances"  in  the  deed,  was  more 
favorable  to  plaintiff  then  he  was  entitled  to 
ask.  No  principle  of  law  Is  better  settled 
than  that  some  things  pass  by  a  conveyance 
of  lands  as  Incident  and  appurtenant  thereto, 
though  not  named  therein.  This  Is  the  case 
with  a  right  of  way  or  other  easement  appur- 
tenant to  land.  Voorhees  v.  Burchard,  5a 
N.  Y.  98.  In  the  case  cited  the  grantor,  own- 
ing certain  premises  upon  which  there  was 
a  sawmill,  conveyed  by  metes  and  bounds 
the  portion  thereof  upon  which  the  mill  was 
located,  with  appurtenances,  describing  It  as 
his  mill  property.  Between  the  premises 
conveyed  and  the  highway  was  a  piece  of 
land  for  many  years  used  as  a  way  to  the 
mill  and  as  a  mill  yard  for  storing  logs. 
There  was  no  other  access  from  the  mill  to 
the  highway,  and  the  use  of  the  land  was 
necessary  to  the  mill  as  a  mill  yard.  This 
court  held  that  an  easement  In  said  land  for 
a  way  and  a  mill  yard  was  carried  by  the 
principal  thing  conveyed.  In  the  case  at  bar 
we  have  the  defendants'  entire  front  on  the 
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street  occupied  by  the  building,  and  no  pos- 
sible way  of  reacliing  their  barn  from  Par- 
tition street  except  by  removing  a  portion  of 
the  building  or  purchasing  a  new  right  of 
way.  When  the  plaintiff  sold  these  prem- 
ises, and  made  the  representations  he  did  as 
to  the  right  of  way,  the  general  rule  comes 
in  that  eyerytblng  is  granted  by  which  the 
grantee  may  have  and  enjoy  such  use.  3 
Kent  Comm.  420,  421.  The  plaintiff,  by  his 
representations  as  to  the  right  of  way,  dear- 
ly consented  to  subject  his  remaining  land  to 
the  easement  of  defendants,  and  elected  to 
make  it  a  servient  estate  to  that  extent 
iJimpman  v.  Milks.  21  N.  Y.  605.  This  is  in 
addition  to  such  rights  as  defendants  and 
their  predecessors  In  title  had  acquired  by 
more  than  twenty  years'  use  of  the  right  of 
way  as  appears  by  the  undisputed  evidence. 
We  are  also  of  opinion  that  the  plaintiff  Is 
estopped  from  denying  the  defendants'  right 
of  way  by  reason  of  bis  declarations  and  rep- 
resentations in  respect  thereto.  The  fact 
that  the  party  to  be  estopped  made  represen- 
tations In  hostility  to  his  record  title  existing 
at  the  time  does  not  prevent  the  court  from 
enforcing  against  him  the  general  rule  that 
when  a  party,  either  by  his  declarations  or 
conduct  has  induced  a  tiiird  person  to  act  in 
a  particular  manner,  he  will  not  afterwards 
be  permitted  to  deny  the  truth  of  the  admis- 
sion if  the  consequence  would  be  to  work  an 
injury  to  such  third  person  or  to  some  one 
claiming  under  him.  Trustees  v.  Smith,  118 
N.  y.  641,  23  N.  E.  1002,  and  cases  cited.  In 
the  case  Just  dted  it  was  held  by  the  Second 
division  of  this  court  that  if  one  Is  Induced 
to  purchase  lands  on  representations  of  an- 
other designed  to  influence  his  conduct  and 
creating  a  reasonable  belief  on  his  part  that 
he  Is  thereby  acquiring  a  valid  title  to  the 
s.amc,  under  which  he  acts,  the  party  who 
thus  Influenced  him  is  estopped  from  set- 
ting np  title  to  himself,  existing  at  the  time 
of  tbe  purchase,  against  that  of  the  pur- 
chaser. The  enforcement  of  this  principle 
in  no  way  contravenes  the  statute  that  re- 
quires title  or  interest  In  real  estate  to  pass 
by  operation  of  law  or  by  a  deed  or  convey- 
ance In  writing.  In  De  Herques  v.  Marti, 
85  N.  T.  609,  this  view  of  the  law  of  estoppel 
is  fully  sustained.  Folger,  0.  J.,  said:  "The 
fact  that  it  Is  real  estate  that  is  concerned, 
the  title  to  which  and  the  rights  in  which 
are  generally  to  be  affected  by  instruments 
In  writing  formally  executed,  does  not  pre- 
sent the  operation  of  the  estoppel.  Looking 
on  in  silence  and  not  asserting  a  right,  when 
other  parties  are  making  purchase  and  trans- 
fer of  lands,  will  estop  from  asserting  an  an- 
tagonistic right  therein."  We  are  of  opinion 
that  the  defendants'  right  of  way  passed  to 
them  under  the  deed  they  received  from 
plaintiff,  and  that  the  latter  is  also  estopped 
from  Interfering  with  the  same  by  hia  rep- 
resentations, acted  upon  by  the  defendants. 
It  follows  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 


PARKER,  C.  J.  (dissecting).  Considered 
from  a  pecuniary  point  of  ~view,  this  action 
Is  a  trivial  one,  but  the  principle  to  be  es- 
tablished by  our  decision  is  one  of  impor- 
tance, and,  possibly,  of  far-reaching  conse- 
quences. Whether  the  defendants  had  a 
right  of  way  across  the  rear  of  plaintiff's 
lot  to  a  barn  on  their  own  lot  is  the  subject 
of  controversy.  The  defendants  sought  to 
establish  their  title  by  necessity,  by  prescrip- 
tion, and  by  estoppel,  and  they  also  claimed 
that  the  right  of  way  passed  as  an  appur- 
tenance to  the  plaintiff's  grant  to  them  of  a 
lot  for  the  beneflt  of  which  they  claimed  the 
right  of  way  to  have  been  originally  created. 
All  the  judges  who  have  bad  to  do  with  this 
litigation,  from  tbe  trial  judge  to  and  includ- 
ing tbe  members  of  this  court,  have  agreed 
that  the  alleged  right  of  way  did  not  pass  as 
an  appurtenance  to  the  plaintiff's  grant  and 
that  the  defendants  failed  to  establish  title 
by  necessity  or  by  prescription.  The  trial 
court  was  of  the  opinion  that.  If  the  defend- 
ants' testimony  was  true,  the  plaintiff,  pend- 
ing the  negotiations  for  the  purchase  from 
him  of  the  lot  by  the  defendants,  did  point 
out  to  them  "the  said  route  as  the  right  of 
way  to  the  barn"  upon  said  lot;  the  defend- 
ants, in  making  tbe  purchase,  relied  upon 
such  representations;  and,  therefore,  title  by 
estoppel  resulted.  With  that  view  the  ap- 
pellate division  agreed.  The  plaintiff  denied 
ever  making  any  such  representation,  and 
his  testimony  is  corroborated;  but  the  jury 
believed  the  defendants,  and  the  conflict  of 
testimony  is  of  no  importance  whatever  on 
this  review,  except  in  so  far  as  it  calls  at- 
tention to  the  fact  that  we  have  here  present 
an  illustration  of  the  danger  that  the  law- 
making power  aimed  at  when  it  enacted  that 
"no  estate  or  interest  in  lands  •  •  •  shall 
hereafter  be  created,  granted,  assigned,  sur- 
rendered or  declared  unless  by  act  or  oper- 
ation of  law,  or  by  a  deed  or  conveyance  in 
writing,  subscribed  by  the  parties.  •  •  •" 
This  provision,  which  found  its  proper  place 
in  that  portion  of  the  statutes  relating  to 
fraudulent  conveyances  and  contracts,  was 
intended  to  prevent  fraud,  and  to  render  it 
Impossible,  either  by  honest  errors  of  mem- 
ory or  perjured  statements,  to  overthrow  ti- 
tles, and  to  create  doubt  and  distrust  where 
certainty  and  confidence  should  e^Ist  The 
right  of  way  claimed  by  the  defendants  Is. 
of  course,  an  Interest  In  lands  within  the 
meaning  of  the  statute,  and  it  will  hardly 
be  asserted  by  any  one,  at  this  late  day,  that 
It  was  within  the  power  of  this  plaintiff  to 
have  vested  in  these  defendants  title  to  this 
alleged  right  of  way  by  parol.  White  v. 
Railway  C!o.,  136  N.  Y.  19,  34  N.  B.  887; 
Welsh  V.  Taylor,  134  N.  Y.  450,  31  N.  B.  896; 
Crosdale  v.  Lanlgan,  129  N.  Y.  604-610,  29 
N.  B.  824;  Taylor  v.  Millard,  118  N.  Y.  244, 
23  N.  E.  376;  Nellls  v.  Mnnson,  108  N.  Y. 
453,  15  N.  B.  739;  Cronkhite  v.  Cronkhite, 
94  N.  Y.  323;  Pierce  v.  Keator,  70  N.  Y.  419. 

It  has  not  been  pretended  In  this  case  that 
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the  plaintiff,  at  the  time  he  conveyed  to  the 
defendants  the  lot  adjoining  the  one  over 
which  the  alleged  right  of  way  passes,  could 
by  any  oral  promise  or  agreement  hare  vest- 
ed iu  the  defendants  an  easement  consisting 
of  a  right  of  way  across  the  lot  not  sold  and 
hare  attached  it  to  the  land  conveyed.  The 
contention,  rather,  is  that,  while  he  could  not 
vest  in  the  defendants  an  interest  in  the  lot 
not  sold,  and  attach  it  to  the  lot  sold,  if  he 
should  try  ever  so  hard  to  do  so,  by  parol, 
yet,  if  he  represented  that  there  was  such  a 
right  of  way  when  In  fact  there  was  not,  and 
could  not  be,  as  matter  of  law,  which  the  de- 
fendants were  presumed  to  know,  then  the 
plahitlff  -will  be  held  to  be  estopped  from 
denying  that  he  created  such  an  easement  and 
annexed  it  to  the  freehold  conveyed  by  him 
to  the  defendants.  If  this  contention  be  sus- 
tained, then  the  doctrtaie  of  estoppel  has  made 
great  encroachments  upon  the  statute.  A 
vendor  of  real  estate  has  only  to  point  to 
wagon  tracks  across  lands  retained  by  him,  or 
to  a  private  alleyway  on  valuable  city  prop- 
erty, and  say  to  an  intending  purchaser,  "This 
Is  your  right  of  way,"  In  order  to  carve  out 
a  servient  estate  from  lands  reserved  by  him 
and  attach  it  to  the  lands  subsequently  con- 
veyed. I  think  it  can  be  quite  readily  demon- 
strated that  the  doctrine  of  estoppel  has  not 
been  carried  to  such  length;  'but,  before  tak- 
ing up  that  subject,  it  may  be  well  to  present 
the  situation  involved  a  little  more  fully. 
In  1854  plaintiff's  present  lot  was  owned  by 
John  Glennon,  while  the  next  lot  adjoining  It 
on  the  north  was  owned  by  Abigail  Heath. 
By  deed  these  parties  created  a  lane  between 
the  two  lots  for  the  use  of  each  lot.  On  the 
south  side  of  Glennon's  lot  was  defendants' 
lot,  upon  which  was  situated  a  barn,  and  the 
owner  of  it  was  permitted,  whenever  he  chose 
to  do  so,  to  drive  through  the  lane  and  then 
across  the  rear  of  the  defendants'  lot  to 
the  barn.  Thirteen  years  later,  and  in  April, 
1860,  the  plaintiff  purchased  the  Glennon  lot, 
and  two  years  later  he  purchased  the  lot  taow 
owned  by  these  defendants.  It  is  not  pre- 
tended that  at  the  time  the  plaintiff  purcliased 
the  last  lot  a  right  of  way  had  been  estab- 
lished across  the  rear  of  the  first-purchased 
lot  and  annexed  to  the  lot  last  purchased.  If, 
on  the  contrary,  an  estate  by  grant  or  pre- 
scription, from  which  a  grant  is  presumed, 
liad  been  carved  out  of  the  first  lot,  still  own- 
ed by  the  plaintiff,  and  annexed  to  the  second 
lot  purchased  by  him,  nevertheless  the  legal 
effect  of  the  purchase  of  the  last  of  the  two 
lots  was  to  merge  the  servient  in  the  dominant 
estate.  Both  estates  cannot  exist  in  the  same 
person,  and  the  effect  of  vesting  the  separate 
estates  in  a  given  piece  of  real  estate  in  one 
person  te  to  merge  the  lesser  estate  In  the 
greater.  Ger.  Real  Estate  (5th  Ed.)  7C6;  2 
Washb.  Real  Prop.  (5th  Ed.)  398,  390;  Jones, 
Easem.  {  835;  Washb.  Easem.  (4th  Ed.)  685. 
When  the  owner  sells  a  portion  of  the  prop- 
erty, he  has  the  power  to  revive  the  easement 
thus  merged  or  to  create  a  new  easement; 


but  he  must  do  It  by  express  words,  used  in 
the  conveyance  of  the  land  to  bis  grantee,  or 
by  a  separate  grant.  So,  had  there  been  a 
right  of  way' established,  in  conformity  with 
law,  across  the  rear  of  the  defendants'  prop- 
erty, upon  the  vesting  of  the  title  to  both  lots 
in  the  plaintiff  the  easement  became  extin- 
guished, and  the  situation  thereafter,  down  to 
the  time  of  the  conveyance  of  the  lot  to  these 
defendants,  was  precisely  the  same  as  If 
there  had  never  been  an  ^.sement  called  a 
right  of  way  across  the  plaintiff's  lot.  Bat 
the  real  position  was  even  less  favorable  to 
the  defendants'  contention,  if  such  a  thing 
were  possible,  for,  at  the  time  the  plahitiff 
acquired  title  to  the  lot  now  owned  by  the 
defendants,  there  was  no  right  of  way  an- 
nexed to  It  across  the  lot  first  acquired  and 
still  owned  by  the  plaintiff.  T^ere  was  a  road 
occasionally  and  perhaps  frequently  used,  bnt 
the  right  to  use  it  had  not  been  granted  a« 
required  by  the  statute,  nor  had  it  been  ac- 
quired by  prescription,  which  implies  a  grant 
The  plaintiff,  then,  owned  on  April  24,  1869. 
two  lots,  and  he  continued  to  be  the  owner 
until  March  12,  1889,  a  period  of  about  20 
years,  when  he  conveyed  to  the  defendants 
one  of  the  lots,  and  at  the  time  the  negotia- 
tions for  the  sale  were  pending  he  pointed  out 
a  route  leading  from  the  lane  across  other 
premises  belonging  to  him  as  "the  right  o( 
way  to  the  barn,"  and  the  defendant  Schwarte 
testified  that  in  making  the  purchase  he  relied 
upon  sudi  representations,  and  thus  It  Is  said 
the  plaintiff  became  estopped  from  denying 
that  it  was  the  defendants'  right  of  way. 

There  are  few  older  principles  or.  rules  of 
law  than  that  of  estoppel,  which  for  cen- 
turies has  been  employed  to  bar  a  party  from 
alleging  or  denying  a  fact  to  the  injury  n.' 
another  contrary  to  his  own  previous  allega- 
tion or  denial.  It  signifies  that  a  man,  for  tbc 
sake  of  fair  and  honest  dealing,  should  be  pre- 
vented from  declaring  that  to  be  false  which 
through  his  instrumentality  has  been  accred- 
ited and  acted  upon  as  true.  But  the  party 
who  invokes  the  doctrine  must  have  acted 
not  only  on  the  faith  of  the  representation, 
but  must  have  been  justified  In  doing  so. 
Now,  assuming,  as  we  must,  that  the  plain- 
tiff said,  "Here  is  the  right  of  way  to  this 
barn,"  or  "pointed  out  the  said  route  as  the 
right  of  way  to  the  t>arn,"  we  note  that  he 
did  not  assert  that  it  was  annexed  in  any 
way  to  the  lot  that  he  was  about  to  convey  to 
the  defendants,  nor  that  he  would  convey  it: 
and  certainly  these  defendants,  like  all  otlier 
parties,  are  presumed  to  have  known  the  law, 
and  hence  they  knew  at  the  time  this  state- 
ment was  made  that  the  only  way  that  they 
could  acquire  an  easement  in  the  remaining 
lot  of  the  plaintiff  was  by  grant  Such  was 
the  statute,  and,  as  they  were  presumed  to 
know  the  law,  for  the  purpose  of  the  disposi- 
tion of  this  question  they  did  in  fact  know 
It,  and,  knowing  it,  they  were  not  deceived 
by  the  alleged  misrepresentations  of  the  plain- 
tiff. 
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2.  There  was  no  right  of  way  over  the 
premises  uor  easement  of  any  other  kind 
connected  with  or  annexed  to  the  lot  which 
they  were  about  to  purchase,  and,  as  they 
knew  the  fact  to  be  that  the  plaintiff  was 
the  owner  of  both  lots,  they  were  chargeable 
with  knowledge  as  matter  of  law  that,  if 
there  ever  had  been  an  easement  in  the  na- 
ture of  a  right  of  way  over  the  plaintiff's 
other  lot,  that  easement  had  been  extinguish- 
ed nearly  20  years  before  by  the  merger  of  all 
the  estates  In  both  lots  in  one  person.  It  fol- 
lows that,  if  the  language  alleged  to  have 
been  employed  by  the  plaintiff  was  capable 
of  being  understood  as  meaning  that  there 
was  a  right  of  way  over  the  plaintiff's  other 
lot,  annexed  to  the  one  defendants  were  about 
to  purchase,  the  defendants  were  not  Justi- 
fied In  acting  upon  It,  in  the  face  of  the  law 
declaring  that  such  a  thing  could  not  be.  The 
defendants  were  about  to  purchase  real  es- 
tate, and  they  knew,  or  at  least  were  bound 
to  know,  that  the  contract  of  the  parties 
would  be  expressed  In  the  deed;  that  all 
prior  negotiations  would  be  merged  In  it,  and 
that  they  would  receive  nothing  except  that 
which  would  be  expressly  granted  by  deed; 
that  they  could  not,  as  the  outcome  of  nego- 
tiations with  this-  plaintiff,  secure  one  lot  by 
deed  and  still  another  or  any  part  or  interest 
therein  by  estoppel.  If  the  deed  failed  to 
convey  to  the  defendants  all  that  they  ttought, 
their  remedy  was  to  bring  suit  for  a  reforma- 
tion of  the  deed  on  the  ground  of  mutual  mis- 
take, or  of  mistake  on  their  part  and  fraud 
on  the  part  of  the  other  party.  They  have  con- 
cluded, instead,  to  be  pioneers  In  a  hitherto 
unexplored  field  of  alleged  legal  rights  and 
remedies,  and  keep  the  lands  acquired  by 
deed,  while  they  attempt  to  wrest  other  lands, 
or  an  interest  therein,  from  their  grantor, 
through  the  doctrine  of  estoppel,  because  of 
something  said  pending  the  negotiations 
which  finally  ripened  into  a  deed.  The  mat- 
ter really  does  not  seem  to  admit  of  discus- 
sion, but  it  has  been  forced  upon  us  by  an 
attempt  to  apply  here  certain  decisions  which 
were  made  for  entirely  different  situations. 
It  is  said  that:  "If  some  person  other  than 
this  plaintiff  had  owned  the  lot  sold  to  the  de- 
fendant and  he  had  stood  by  when  that  pa^ 
son  offered  to  sell  the  premises,  together 
with  the  right  of  way,  and  be  had  not  as- 
serted bis  title  to  the  right  of  way,  he  would 
have  been  estopped  from  claiming  title  there- 
to,"—citing  De  Herques  v.  Marti,  85  N.  Y.  609, 
Trustees  v.  Smith,  118  N.  Y.  641,  23  N.  E. 
1002,  and  other  cases.  True.  And  If  this 
plaintiff  were  a  third  party,  instead  of  being 
a  party  to  the  contract,  the  cases  cited  would 
be  applicable,  for  in  such  a  case  the  plaintiff 
would  have  been  in  the  position  of  having  as- 
sented to  a  statement  of  fact  which  might 
perhaps  bave  been  true,  and  which  the  pur- 
chaser could  have  believed,  namely,  that  there 
was  a  right  of  way  over  the  plaintiff's  land 
and  annexed  to  the  premises  which  the  de- 
fendants were  about  to  buy,  a  right  which 


would  pass  by  conveyance  of  the  dominant 
estate  as  an  appurtenant  to  the  lands.  Jones, 
Easem.  §  18;  Pierce  v.  Keator,  70  N.  T.  419. 
It  would,  therefore,  be  a  duty  to  speak  and 
prevent  fraud,  and  a  failure  to  perform  that 
duty  prevents  a  party  from  asserting  some- 
thing different  from  the  representation  that 
induced  the  situation  complained  of.  But 
this  plaintiff  is  not  a  third  party;  instead,  be 
Is  a  party  to  a  contract  which  presumably 
embraces  all  the  negotiations  between  the 
parties.  To  such  a  situation  totally  different 
rules  apply.  It  is  to  the  contract  that  each 
must  resort,  not  only  to  ascertain,  but  to  pro- 
tect, whatever  right  or  interest  he  may  have. 
The  contract  may  be  done  away  with  for 
fraud.  If  It  does  not  express  the  real  agree- 
ment of  the  parties.  It  may  be  so  reformed  in 
equity  that  it  will;  but  while  it  stands  it 
must  t>e  treated  by  the  parties  and  the  courts 
as  containing  the  entire  agreement  upon  the 
subject  The  Judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide 
the  event 

BARTLETT,  i.,  reads  lor  amrmance; 
GRAY,  HAIGHT,  MARTIN,  and  VANN,  JJ., 
concur.  PARKER,  C.  X,  reads  for  reversal, 
and  O'BRIEN,  J.,  concurs. 

Judgment  affirmed,  with  costs. 


:W1  N.  Y.  641) 
WILLIAMS  V.  HAYS. 

(Court  of  Appeals  of  New  York.    Jan.  10, 
1899.) 

Loss  OF  Vbssei.— Nroligencs  o»  OrrioBRS — 
Qdsstion  for  Jvrt. 

1.  It  is  a  f^ood  defense  to  an  action  against  a 
master  for  the  negligent  destruction  of  a  vessel 
tliat  his  want  of  care  was  due  to  temporary  in- 
sanity, resulting  from  exhaustion  caused  by  his 
efforts  to  save  it. 

2.  The  captain  of  a  brig,  after  working  48 
hours  to  save  it  from  a  storm,  became  exhaust- 
ed, and,  after  taking  15  grains  of  quinine,  fell 
asleep  in  the  cabin.  The  vessel  refusing  to  mind 
her  helm,  the  captain  was  awakened  with  dif- 
ficulty, and  was  informed  by  a  passing  tng  tliat 
the  vessel's  rudderpost  was  split.  The  tug  offer- 
ed to  tow  the  brig  to  port,  but  the  captain  de- 
clined. One  of  the  crew  was  let  down  from  the 
stem,  examined  the  post,  and  informed  tlie  cap- 
tain that  it  was  split;  but  he  made  irresponsive 
answers,  and  appeared  in  a  dazed  condition,  and 
to  be  either  drunk  or  insane.  Another  tug  pass- 
ed, and  offered  to  tow  the  vessel,  but  was  also 
declined.  During  this  time  the  mate  was  on 
deck,  obeying  the  captain's  orders.  The  brig 
became  unmanageable,  drifted  upon  the  beach, 
and  was  destroyed.  "The  captain  testified  that 
he  remembered  nothing  that  occurred  on  tliat 
day.  H«W,  that  whether  the  captain's  condi- 
tion was  so  apparent  as  to  charge  the  mate 
with  negligence  in  not  forcibly  taking  charge  of 
the  vessel  was  for  the  jury. 

Bartlett  J.i  dissenting. 

Appeal  from  supreme  court,  appellate  di- 
vision. First  department 

Action  by  Paul  Williams  against  WiiUams 
Hays.    F^om  a  Judgment  of  the  appellate  dl- 
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Tislon  (37  N.  Y.  Supp.  708)  afBrmlng  a  Judg- 
ment In  favOT  of  plaintiff,  defendant  appeals. 
Reversed. 

Henry  W.  Goodrich,  for  appellant  Law- 
rence Kneeland,  for  resiwndent. 

HAIGHT,  J.  This  action  was  brought  by  the 
plalutlfF,  as  assignee  of  the  PhoDnix  Insurance 
Company,  to  recover  the  amount  of  Insurance 
paid  by  the  company  to  Parsons  and  Loud  un- 
der a  policy  of  insurance  issued  to  them  as 
the  owners  of  one-sixteenth  of  the  brig  Emily 
T.  Sheldon.  The  brig  had  lieen  wreclied  on 
Peaked  Hill  Bar,  on  Cape  Cod,  near  Province- 
town,  Mass.;  and  it  is  alleged  that  the  loss  oc- 
curred through  the  negligence  of  the  defend- 
ant, who  was  the  master  and  part  owner  of 
the  brig,  and  who  commanded  her  at  the  time 
of  the  loss.  The  plaintiff  claims  the  right  to 
recover  in  this  action  upon  the  theory  that 
the  Insurance  company  became  subrogated  to 
the  rights  of  the  owners,  whom  it  had  insur- 
ed. The  answer  denied  the  allegations  of  the 
complaint  that  the  loss  was  caused  through 
the  negligence,  carelessness,  misconduct,  and 
Improper  navigation  of  the  defendant,  and  al- 
leges that  at  the  time  of  the  wreck  he  was 
unconscious  of  his  acts,  and  irresponsible 
therefor,  and  was  not  in  a  condition  to  navi- 
gate the  brig,  on  account  of  sickness,  etc.  At 
the  conclusion  of  the  evidence,  the  trial  court 
directed  a  verdict  in  favor  of  the  plaintiff, 
holding  that  the  insanity  of  the  defendant  fur- 
nished no  defense.  The  defendant's  counsel 
objected  to  the  direction  of  the  verdict,  and 
asked  to  go  to  the  Jury  upon  the  questions: 
"First,  whether  or  not  the  defendant  became 
insane  solely  In  consequence  of  his  eftorts  to 
save  the  vessel  during  the  storm;  second, 
whether  the  defendant  became  Insane  solely 
In  consequence  of  a  sickness  occasioned  by  bis 
efforts  to  save  the  vessel  during  the  storm, 
and  the  quinine  which  was  taken  therefor; 
third,  whether  the  mate  was  so  cognizant  of 
the  condition  of  the  master,  of  the  insanity 
or  other  Incompetency  of  the  master,  as  to 
require  him  to  take  the  command  of  the  ves- 
sel away  from  the  master;  fourth,  whether 
the  mate  exercised  due  judgment  in  regard  to 
the  condition  of  the  master;  fifth,  whether  the 
defendant,  in  consequence  of  his  efforts  to 
save  the  vessel  during  the  storm,  became  men- 
tally and  physically  Incompetent  to  give  the 
ressel  any  further  care  than  he  did."  These 
requests  were  refused  by  the  court,  and  a 
rerdict  was  directed,  to  which  rulings  the  de- 
/endant's  counsel  duly  excepted. 

On  Thursday,  the  18th  day  of  March,  1886, 
the  brig  Emily  T.  Sheldon  left  Boothbay,  Me., 
with  a  cargo  of  Ice,  bound  for  Annapolis,  Md. 
At  the  time  of  sailing,  the  weather  was  fair, 
and  remained  so  for  about  16  hours,  at  which 
time  a  storm  commenced,  with  high  winds 
and  rain,  with  a  light  snow.  At  the  time  of 
the  commencement  of  the  storm,  the  vessel 
n-as  In  George's  Channel,  and  the  defendant 
.'acted  to  work  her  about,  trying  to  find  his 


way  out,  until  it  became  practically  impossi- 
ble to  teU  where  he  was.  He  headed  her  in 
what  was  supposed  to  be  the  direction  of 
Oape  Ood,  but,  not  being  able  to  make  the 
cape,  she  was  hove  to,  to  ride  out  the  gale. 
This  was  about  4  o'clock  in  the  afternoon  of 
the  20th,  and  she  remained  hove  to  until 
about  that  time  in  the  afternoon  of  the  2l8t. 
and  then  the  defendant  stood  her  off  for  what 
was  supposed  to  be  Cape  Cod.  On  Monday 
morning,  the  22d,  between  4  and  5  o'clock, 
Thatcher  Island  lights  were  sighted  by  the 
defendant  The  storm  had  then  al>ated,  but 
there  was  a  heavy  roll  of  the  sea.  The  de- 
fendant then  turned  the  vessel  over  to  the 
mate,  tdllng  him  to  keep  her  by  the  wind  un- 
til he  made  Cape  Cod  light  He  then  went 
below,  and  laid  down  upon  a  lounge  In  his 
cabin,  but  before  doing  so,  took  15  grains  of 
quinine.  It  appears  that  during  the  storm  he 
had  had  but  littie  rest;  had  not  gone  to  his 
,  berth  or  undressed;  had  eaten  but  little,  and 
tliat  for  the  last  48  hours  he  had  been  con- 
stantly upon  deck;  that  he  was  worn  oat,  ex- 
hausted, telt  sick,  and  feared  he  was  to  have 
an  attack  of  malaria.  At  about  11  o'clock, 
the  second  mate,  to  whom  the  vessel  had  been 
turned  over,  called  the  mate,  saying  that  the 
vessel  did  not  act  very  well.  The  mate  then 
went  upon  deck,  and  about  half  past  11  the 
steward  calUd  the  defendant  He  was  lying, 
dressed,  upon  the  lounge.  He  did  not  get  ap 
at  the  first  call,  and  subsequentiy  the  steward 
pulled  him  off  from  the  lounge,  in  order  to 
arouse  him.  He  then  got  up,  but  within  a  few 
minutes  was  again  found  lying  upon  the  lounge, 
and  the  steward  went  to  him  again,  and  final- 
ly succeeded  in  getting  him  up  on  the  deck  of 
the  vessel.  There  are  some  little  differences 
In  the  testimony  of  the  witnesses  in  reference 
to  the  ordjr  of  events  tiiereafter  occurring. 
According  to  the  recollection  of  some  of  the 
witnesses,  the  captain  came  on  deck  almnt 
halt  past  12,  after  the  crew  had  been  at  din- 
ner. After  he  came  on  deck,  the  tug  Storm 
King  came  up  on  their  weather  quarter,  and 
said  that  the  mdderpost  of  the  brig  was  split 
and  asked  the  captain  If  he  did  not  want  a 
tow.  He  said  that  he  did  not;  that  he  guess- 
ed "we  are  all  right"  The  Storm  King  then 
went  away,  and  about  1  o'clock  another  boat 
came  up  under  the  stem  of  the  brig,  and  of- 
fered a  tow,  but  was  refused  by  the  captain. 
McDonald,  who  kept  the  log  of  the  vessel,  tes- 
tified: "After  the  boats  went  away,  the  ves- 
sel began  to  go  off  and  come  to,  and  she  would 
not  mind  her  helm  at  all,  and  the  sea  was 
edging  her  into  the  t>each  all  the  time.  Then 
I  went  over,  and  looked  over  the  stem,  but 
I  could  see  nothing.  Then  I  got  into  the  bow- 
line; that  Is  a  rope  with  a  noose  in  It,  being 
around  my  waist;  and  I  was  let  down  over 
the  stem,  and  I  looked  at  the  rudderpost  and 
it  was  split,  but  1  could  not  tell  how  badly. 
I  went  back  on  deck,  and  said  that  the  rud- 
derpost was  split,  and  the  captain  said  he 
didn't  think  it  was,  and  said,  'I  can't  see  it 
and  you  cfin't,  I  thinlc'    Then  I  began  to 
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think  there  was  something  wrong  with  the 
captain;  that  he  did  not  act  as  be  used  to. 
Still,  I  couM  not  see  anything  wrong  with  his 
manner,  except  when  he  spoke  to  me  about 
the  vessel;  and  he  then  told  me  to  square  the 
yards  to  see  It  tbe  vessel  would  go  off  again, 
and  we  did,  and  she  did  go  off,  but  she  came 
right  back  again;  and  I  lowered  the  main  try- 
sail down  again,  and  hove  the  helm  up  again, 
but  she  did  not  go  off;  she  went  sideways  in 
onto  tbe  beach,  and  struck,"  at  about  2:30 
o'clock.  Considerable  evidence  was  tak^a 
with  reference  to  the  condition  of  the  captain, 
all  of  which  tends  to  show  that  he  staggered 
about  tbe  vessel,  making  irresponsive  answers 
to  questions,  appeared  to  be  in  a  dazed  con- 
dition, and  to  be  either  drunk  or  insane.  Aft- 
er the  brig  struck,  a  life-saving  boat  came 
alongside,  and  offered  to  take  him  ashore; 
but  he  refused  to  go,  and  the  crew  of  the  life 
boat  had  to  remain  for  several  hours  before 
they  finally  succeeded  in  coaxing  him  to  go 
with  them.  He  was  taken  ashore,  but,  ac- 
cording to  his  testimony,  remembers  nothing 
that  occurred  until  the  next  day.  The  brig 
became  a  total  wreck. 

This  action  was  considered  in  this  court  on 
a  former  review  (143  N.  Y.  442,  38  N.  E.  449), 
at  which  time  the  law  of  the  case  was  set- 
tled, except  upon  two  points.  It  was  then 
held  that  the  defendant,  as  charterer  of  the 
brig,  was  liable  for  losses  which  occurred 
through  his  want  of  care  or  skill  in  the  nav- 
igation of  the  vessel;  that  he  was  required  to 
exercise  such  care  and  skill  as  a  reasonably 
careful  and  prudent  owner  would  ordinarily 
give  to  his  own  vessel;  and  that  an  Insane 
person  is  responsible  for  his  torts' the  same 
as  if  sane. .  The  opinion  contains  some  com- 
ments of  the  Judge,  which  have  been  under- 
stood as  indicating  an  Intention  to  do  away 
with  any  distinction  between  misfeasance 
and  nonfeasance,  and  to  hold  that  lunatics 
and  infants  were  just  as  liable  for  their  fail- 
ure to  act  as  they  were  for  their  affirmative 
torts.  But,  when  the  Judge  comes  to  sum 
up  the  result  of  his  examination  of  the  au- 
thorities, be  concludes  by  stating  the  rule  to 
be  that,  if  the  defendant  "caused  her  destruc- 
tion by  what  in  sane  persons  would  be  called 
willful  or  negligent  conduct,  the  law  holds 
him  responsible."  The  final  conclusion  reach- 
ed by  the  Judge  we  accept  as  the  law  of  this 
case.  Whether  a  lunatic  or  a  person  mental- 
ly Incapacitated  should  be  held  responsible  in 
all  instances  for  his  nonfeasance  or  failure  to 
act,  we  will  not  now  stop  to  consider. 

The  Judge  then  proceeds  In  his  opinion  to 
say:  "If  the  defendant  bad  become  insane 
solely  in  consequence  of  his  efforts  to  save 
tbe  vessel  during  the  storm,  we  would  have 
had  a  different  case  to  deal  with.  He  was  not 
responsible  for  the  storm,  and,  while  it  was 
raging,  his  efforts  to  save  the  vessel  were 
tireless  and  unceasing;  and,  if  he  thus  be- 
came mentally  and  physically  Incompetent  to 
give  the  vessel  any  further  care.  It  might  be 
claimed  that  his  want  of  care  ought  not  to 


be  attributed  to  him  as  a  fault  In  reference 
to  such  a  case  we  do  not  now  express  any 
opinion.  •  ♦  *  If  it  should  be  found  upon 
the  new  trial  of  this  action  that  the  defend- 
ant's mental  condition  was  produced  wholly 
by  bis  efforts  to  iaave  the  vessel  during  the 
storm,  and  it  should  therefore  be  held  that  no 
fault  could  be  attributed  to  him  on  account  of 
what  be  personally  did  or  omitted  to  do,  then 
the  question  would  still  remain  whether  the 
carelessness  of  his  mate  and  crew,  who  were 
his  servants,  could  not  be  attributed  to  him, 
and  his  liability  be  thus  based  upon  their 
carelessness."  We  thus  have  two  questions 
presented  for  consideration:  First  Did  the 
defendant  become  mentally  and  physically  in- 
competent to  care  for  and  navigate  the  vessel, 
solely  in  consequence  of  his  efforts  to  save 
tbe  vessel  during  the  storm?  And,  second.  If 
he  was  thus  mentally  and  physically  inca- 
pacitated, were  his  mate  and  crew  guilty  of 
negligence  in  not  taking  the  command  of  the 
vessel,  and  procuring  a  tow?  Upon  directing 
a  verdict  in  favor  of  the  plaintiff,  the  trial 
court  said:  "Assuming,  as  we  must,  for  such 
purpose,  that  the  condition  of  the  defendant 
was  the  result  of  exhaustion,  caused  by  his 
efforts  to  save  tb<e  ship  from  the  perils  of  the 
storm,  and  tbe  heavy  dose  of  quinine  which 
he  took  as  a  remedy,  I  fail  to  see  bow  that 
presents  any  exception  to  the  principle  laid 
down  by  the  court  of  appeals,  that  a  person 
of  unsound  mind  is  responsible  for  the  con- 
sequences of  acts  which  in  the  case  of  a  sane 
person  would  be  negligent  In  other  words, 
the  standard  by  which  he  is  to  be  Judged  is 
the  same  as  that  which  must  be  applied  to 
the  actions  of  a  sane  person.  It  certainly 
seems  to  be  a  cruel  doctrine;  but  as  it  is  ep' 
parently  based  upon  the  principle  that  as  be- 
tween two  innocent  persons,  the  loss  must 
fall  upon  him  who  caused  It,  rather  than  upon 
the  other,  the  best  that  can  be  said  about  it 
is  that  it  is  a  rule  which  serves  the  con- 
venience of  the  public,  to  which  individual 
rights  must  give  way."  It  will  thus  be  ob- 
served that  the  case  was  disposed  of  below 
upon  tbe  ground  that  tbe  defendant  was  lia- 
ble even  though  assuming  that  his  condition 
was  the  result  of  exhaustion  caused  by  his  ef- 
forts to  save  the  ship  from  the  perils  of  the 
storm,  and  the  question  as  to  whether  the 
mate  was  guilty  of  negligence  was  not  con- 
sidered. The  appellate  division  has  affirmed, 
following  in  its  opinion,  the  reasoning  of  the 
trial  Judge. 

We  cannot  give  our  assent  to  such  a  view 
of  tbe  law.  To  our  minds  it  is  carrying  the 
law  of  negligence  to  a  point  which  is  unrea- 
sonable, and,  prior  to  this  case,  unheard  of, 
and  is  establishing  a  doctrine  abhcnrent  to  aU 
principles  of  equity  and  Justice.  In  this  case, 
as  we  have  seen,  the  storm  commenced  on 
Friday,  continued  through  Saturday  and  Sun- 
day, and  It  was  not  until  6  o'clock  Monday 
morning  that  the  defendant  was  relieved  from 
the  care  of  his  vessel.  For  three  days  and 
nights  he  had  been  i^on  duty  almost  con- 
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tlnuouslj,  and  for  the  last  48  hours  had  not 
been  below  the  deck.  The  man  Is  not  yet 
bom  In  whom  there  Is  not  a  limit  to  his  phys- 
ical and  mental  endurance,  and,  when  that 
limit  has  been  passed,  be  must  yield  to  laws 
over  which  man  has  no  control.  When  the 
case  was  here  before,  it  was  said  that  the 
defendant  was  bound  to  exercise  such  rea- 
sonable care  and  prudence  as  a  carefid  and 
prudent  man  would  ordinarily  give  to  his  own 
vessel.  What  careful  and  prudent  man  could 
do  more  than  to  care  for  his  vessel  nntll  over- 
come by  physical  and  mental  exhaustion?  To 
do  more  was  impossible.  And  yet  we  are 
told  that  he  must,  or  be  responsible.  Among 
the  familiar  legal  maxims  are  the  following: 
The  law  Intends  what  is  agreeable  to  reason; 
it  does  not  suffer  an  absnrdtty.  Impossibility 
is  an  excuse  In  law,  and  there  Is  no  obliga- 
tion to  perform  impossible  things.  Co.  Litt 
78;  9  Coke,  22;  Co.  Litt.  29;  1  Poth.  Obi.  pt 
1,  c.  1,  8.  4,  g  3.  Applying  these  maxims  to 
the  case  under  consideration,  we  think  the 
fallacy  of  the  reasoning  below  Is  apparent, 
and  that  It  cannot  and  ought  not  to  be  sus- 
tained. 

As  to  whether  the  mate  should  be  charge- 
able with  negligence  is  a  question  which  has 
not  as  yet  been  determined.  It  is  said  that 
he  did  nothing  to  save  the  vessel.  It  appears 
that  be  was  on  deck,  obeying  the  orders  of 
the  captain.  The  circumstances  surrounding 
him  were  peculiar.  Possibly  he  might  have 
put  the  captain  In  irons,  and  taken  the  com- 
mand of  the  vessel,  but  mutiny  at  sea  is  crim- 
inal, and  heavily  punished.  In  order  to  Justify 
such  action,  he  must  be  satisfied  of  the  de- 
rangement of  his  superior  officer,  and  be  able 
to  command  the  assistance  of  the  crew. 
Whether  the  condition  of  the  captain  was  so 
apparent  at  the  time  as  to  charge  the  mate 
with  negligence  in  not  resorting  to  strong 
measures,  we  think,  was  a  question  of  fact 
for  the  determination  of  the  jury,  and  that 
it  was  not  within  the  province  of  the  court 
to  dispose  of  It  as  a  question  of  law.  The 
judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 

BARTIiETT,  J.  (dissenting).  I  am  of  opin- 
ion there  was  no  question  for  the  Jury  in  this 
case.  The  learned  counsel  for  the  defendant 
asked  to  go  to  the  Jury  on  two  questions: 

First.  "Whether  or  not  the  defendant  be- 
came insane  solely  In  consequence  of  his  effort 
to  save  the  vessel  during  the  storm."  It  Is 
true  that  Judge  Earl,  writing  in  this  case  for 
the  court  on  the  former  appeal,  stated  that. 
If  the  defendant  had  become  Insane  solely  in 
consequence  of  bis  efforts  to  save  the  vessel 
during  the  storm,  we  would  have  had  a  differ- 
ent case  to  deal  with.  It  Is,  however,  undis- 
puted that  the  record  now  before  us  is  Iden- 
tical In  all  essential  respects  with  the  one  then 
under  examination,  and  it  therefore  follows 
that  the  determination  of  this  court  that  the 
insanity  of  the  defendant  was  no  defense  is 
the  law  of  this  case,  and  was  properly  fol- 


lowed by  the  trial  Judge  when  he  directed  a 
verdict  for  the  plaintiff. 

Second.  "Whether  the  defendant  became  in- 
sane solely  In  consequence  of  a  sickness  occa- 
sioned by  his  efforts  to  save  the  vessel  during 
the  storm,  and  the  quinine  which  was  taken 
therefor."  Judge  Earl  stated  in  his  opinion 
upon  the  former  appeal  that  if  it  were  found 
upon  a  new  trial  that  the  defendant's  mental 
condition  was  produced  wholly  by  his  efforts 
to  save  the  vessel  during  the  storm,  and  It 
should  therefore  be  held  that  no  fault  could  I>e 
attributed  to  him  on  account  of  what  he  per- 
sonally did,  or  omitted  to  do,  then  the  question 
would  still  remain  whether  the  carelessness 
of  his  mates  and  crew,  who  were  his  servants, 
could  not  be  attributed  to  him,  and  his  liability 
be  thus  based  upon  their  failure  to  act  There 
Is  no  conflict  of  evidence  on  this  latter  point,^ 
and  only  a  question  of  law  is  presented  to  this 
court  on  undisputed  facts,— whether  the  cap- 
tain was  not  liable  for  this  loss,  not  only  on 
iccount  of  bis  insanity,  but  for  the  reason 
that  the  mates  and  crew,  having  full  knowl- 
edge of  the  captain's  mental  Incapacity,  and 
that  the  rudder  was  useless,  failed  to  Inter- 
vene and  save  the  vessel,  but  allowed  her  to 
drift  with  the  dead  swdl  upon  the  beach, 
with  all  sails  set  and  no  anchors  out,  in  a  light 
wind  blowing  off  shore,  in  the  middle  of  a 
pleasant  afternoon,  with  two  steam  tuga  lying 
by,  and  offering  a  tow  to  a  port  nine  miles- 
distant.  There  was  no  request  to  go  to  the 
jury  as  to  the  conduct  of  the  crew.  The  lia- 
bility of  the  captain  for  the  acts  of  his  mates 
and  crew  Is  well  settled.  Story  on  Agency 
(section  314)  states:  "The  policy  of  the  mari- 
time law  has  therefore  indissolubly  connected 
bis  (the  master's)  personal  responsibility  wltb 
that  of  all  the  other  persons  on  board,  who- 
are  under  his  command,  and  are  subjected 
to  his  authority."  With  the  same  record  be- 
fore ns  as  on  the  former  appeal,  I  am  unable 
to  understand  why  the  former  decision  of 
this  court  should  not  be  followed.  143  N.  T. 
442, 38  N.  E.  449.    I  vote  for  affirmance. 

All  concur  with  HAIGHT.  J.,  for  reversal, 
except  BARTLBTT,  J.,  who  reads  for  affirm- 
ance.   Judgment  reversed,  etc. 
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SNYDER  et  al.  v.  LINDSBY  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  10; 

1890.) 

Joint^Stook  Company— Resolction—Pakoi  Evi- 

DSNOB  TO  VaKT — SUBSCRIPTION    OR    LOAN — Evi- 
DBKCB— APPEAL — HARMLESS   ERROR  —  FrACD  OF 

Madaoek — Liability — Credits. 

1.  A  ending  of  fact  by  a  referee,  when  con- 
firmed by  the  general  term,  is  conclusive  on  the 
court  of  appeals. 

2.  A  resolution  of  the  directors  of  a  joint-stock 
company,  authorizing  a  certain  person  to  con- 
tribute capital  and  become  a  partner,  and  the 
certificate  of  stock  issued  in  accordance  there- 
with, cannot,  in  the  absence  of  fraud  or  mistalfe, 
be  varied  by  parol  evidence  to  show  that  the- 
transaction  was  a  loan,  and  not  a  contribution. 
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3.  On  an  issne  as  to  whether  a  certain  trans- 
action with  a  joint-stock  company  was  a  loan 
or  a  contribution  of  capital,  evidence  as  to  what 
was  to  be  done  with  the  money  is  immaterial. 

4.  When  a  resolution  of  the  directors  of  a 
Joint-stock  company  shows  on  its  face  that  a 
certain  person  was  authorized  to  contribute  cap- 
ital and  receive  a  larger  share  of  the  profits 
than  the  other  members,  evidence  that  sucn  per- 
son put  in  his  money  on  different  terms  than 
the  others  is  immaterial. 

5.  The  exclusion  of  testimony  to  vary  a  resolu- 
tion of  a  joint-stock  company  so  as  to  show  that 
a  transaction  nnder  which  a  certain  person  fur- 
nished money  to  the  company  was  a  loan,  and 
not  a  contribution  of  capital,  is  harmless  error, 
where  the  witness  afterwards  testified  that  the 
company  owed  said  person  nothing  besides  his 
stock,  and  that  the  mortgage  in  controversy  was 
{^ven  to  aecnre  the  money  paid  under  the  resolu- 
tion. 

6.  The  general  manager  of  a  mercantile  busi- 
ness of  a  joint-stock  company,  without  the  con- 
sent of  the  other  stockholders,  mortgaged  the 
stock  of  the  company  to  his  son.  The  latter 
then  gave  a  bill  of  sale  of  the  stock  to  a  clerk  in 
the  store,  who,  in  turn,  transferred  the  stock 
back  to  the  manager,  who  disposed  of  it  as  his 
own.  Btld  fraudulent  as  to  the  other  stock- 
holders. 

7.  A  stockholder  of  a  joint-stock  company, 
who  fraudulently  disposed  of  the  property  of  the 
company,  and  paid  debts  against  the  company, 
is  entitled  to  a  credit  for  such  payments  on  the 
amount  for  which  he  is  held  liable. 

Api>eal  from  supreme  court,  general  term, 
Fifth  department. 

Action  by  Jacob  Snyder  and  others  against 
Carml  V.  Llndsey  and  others.  From  a  Judg- 
ment of  the  general  term  (36  N.  Y.  Supp. 
1037)  affirming  a  Judgment  for  plaintiffs,  the 
defendant  Llndsey  appeals.  Modified  and 
affirmed. 

O.  H.  Hopkins,  for  appellant  O.  P.  Stock- 
well,  for  respondents. 

O'BRIEN,  J.  For  abont  two  years  prior 
to  November,  1803,  a  large  number  of  per- 
sons. Including  the  plaintiffs  and  the  defend- 
ant, owned  and  conducted  what  Is  known  as 
a  "Farmers'  Co-operative  Store."  They  con- 
ducted a  general  mercantile  business  In  the 
purchase  and  sale  of  merchandise.  It  was 
not  Incorporated,  although  it  adopted  by- 
laws and  elected  officeics  in  practically  the 
same  way  as  a  corporation  or  Joint-stock  as- 
sociation. The  primary  purpose  of  the  as- 
sociation was  to  furnish  to  its  members  such 
goods  as  they  needed,  at  a  reduced  price. 
The  capital  for  the  conduct  of  the  business 
was  furnished  in  small  sums  by  each  mem- 
ber, for  which  he  received  a  paper  In  the 
form  of  a  certificate  of  stock,  which  repre- 
sented his  interest  In  the  concern.  It  was, 
for  all  practical  purposes,  a  mere  partner- 
ship as  between  the  members  themselves  and 
their  creditors.  On  the  11th  day  of  Novem- 
ber, 1803,  the  defendant  Llndsey  was  the 
president  and  general  manager  of  the  asso- 
ciation, and  on  that  day,  as  the  referee  has 
found,  he  proceeded  to  execute  and  deliver 
to  bis  son  a  chattel  mortgage  on  all  the 
property  of  the  concern,  which  consisted  of  a 
quantity  of  goods  then  In  the  store.  The 
consideration  expressed  in  this  mortgage  was 
62  N.E.-38 


$1,500,  said  to  be  for  money  loaned  to  the 
association.  The  mortgage  became  due  on 
the  14th  of  January  following,  and  contained 
the  usual  clause  permitting  the  mortgagee  to 
take  possession  of  the  goods  whenever  be 
deemed  himself  unsafe.  The  referee  has 
found  that  In  fact  the  concern  did  not  owe 
the  son  anything,  and  that  the  mortgage  was 
without  consideration  and  fraudulent  On 
the  same  day  of  the  execution  of  the  mort- 
gage, the  son  executed  to  another  person, 
who  was  a  clerk  In  the  store  under  the  de- 
fendant, a  bill  of  sale  of  all  the  goods,  con- 
stituting, as  already  stated,  the  whole  assets 
of  the  concern.  A  short  time  after,  under 
some  arrangement  between  the  defendant 
and  the  party  who  had  received  the  bill  of 
sale,  the  defendant  took  possession  of  all  the 
property  as  his  own,  and  assumed  to  sell  and 
dispose  of  It  at  public  and  private  sale,  not 
as  the  property  of  the  association,  but  as  the 
Individual  owner  of  the  whole  concern.  In 
virtue  of  the  transfer  made  by  him  to  his 
son,  and  by  his  son,  through  a  bill  of  sale,  to 
another  party,  and  by  that  party  again  to  the 
defendant  himself.  The  referee  has  held 
that  all  these  transfers  were 'fraudulent;  that 
the  defendant  acquired  no  title  to  the  prop- 
erty under  them ;  and,  having  sold  the  goods 
and  appropriated  the  proceeds  to  his  own 
use,  that  he  must  account  for  the  same  in 
this  action,  which  Is  brought  by  two  mem- 
bers of  the  concern,  in  their  own  behalf  and 
in  behalf  of  their  associates.  The  conduct 
of  the  defendant  in  thus  dissolving  the  asso- 
ciation and  putting  an  end  to  the  business 
was  held  to  be  wholly  unauthorized. 

The  questions  arising  upon  the  trial  of  the 
case  were  mainly.  In  their  nature,  questions 
of  fact;  and,  the  findings  of  the  referee  up- 
on such  facta  having  been  confirmed  by  the 
general  term,  we  have  no  power  to  inter- 
fere with  them.  The  defendant  claimed 
that  the  chattel  mortgage  which  he  executed 
and  delivered  to  his  son,  the  bill  of  sale  by 
the  son  to  a  third  party,  and  the  transfer  by 
that  third  party  to  the  defendant  were  with 
the  consent  of  the  other  members  of  the  as- 
sociation. But  the  referee  found,  upon  suf- 
ficient evidence,  that  no  such  consent  was 
given. 

The  only  questions  before  us  for  review 
arise  upon  one  or  two  exceptions  taken  by 
the  defendant's  counsel  upon  the  trial  before 
the  referee.  On  the  trial  the  defendant  claim- 
ed that,  at  the  time  he  executed  the  chattel 
mortgage,  his  son  was  a  creditor  of  the  con- 
cern, and  the  assignee  of  another  member  of 
the  association,  who  also  claimed  to  be  a 
creditor;  and  he  sought  to  establish  the'  fact 
that  the  mortgage  was  given  as  security  for 
this  debt  The  facts  In  regard  to  this  claim 
were  these:  It  seems  that  the  association 
bad  a  number  of  directors,  and  at  a  meeting 
held  on  the  28th  day  of  January,  1803,  a  res- 
olution was  passed  In  substance  as  follows; 
That  the  son,  who  was  a  member  of  the  asso- 
ciation,  and   one  of   his  neighbors,   named 
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Cowden,  were  to  invest  the  sum  of  $1,000 
each  in  the  concern,  and  receive  for  their 
compensation  3  per  cent  thereon.  They  and 
a  clerk  In  the  store  were  also  to  receive  6 
per  cent  between  them  for  handling  and 
shipping  farm  products  in  car  lots,  and  for 
the  money  so  advanced  they  were  to  take 
100  shares  each  of  the  stock  of  the  concern, 
and  share  pro  rata  in  profits  with  the  other 
shareholders.  They  were  also  given  the 
privilege  to  withdraw  the  amount  so  invest- 
ed in  the  stock  of  the  company  at  the  end 
of  a  year,  by  selling  goods  from  the  store  at 
regular  rates.  The  resolution  also  provided 
that  a  committee  should  be  appointed  to  look 
after  the  printing  of  a  constitution  and  by- 
laws, and  to  take  necessary  steps  for  the  in- 
corporation of  the  concern.  This  resolution 
was  recorded  in  a  book  kept  for  that  pur- 
pose, and  the  defendant,  his  son,  and  the  oth- 
er party  so  investing  the  money  were  pres- 
ent, and  at  all  times  had  access  to  these  rec- 
ords. The  son  and  Cowden  received  certifi- 
cates of  stock  in  the  same  form  as  those  issued 
to  other  members.  The  defendant  at  the 
trial  called  one  of  the  shareholders  as  a  wit- 
ness, who  testified  that  he  was  present  at  the 
meeting  when  this  resolution  was  passed. 
The  defendant's  counsel  propounded  to  him 
the  following  question:  "What  was  said  at 
that  meeting  in  regard  to  what  should  be 
done  with  the  money  by  the  company?"  This 
question  was  objected  to  by  the  plaintiffs' 
counsel.  The  objection  was  sustained,  and 
an  exception  taken.  The  defendant's  coun- 
sel then  offered  to  show  that  this  money  was 
put  in  by  the  defendant's  son  and  his  asso- 
ciate, who  had  assigned  to  him,  "upon  difCer- 
ent  terms  tban  those  on  which  the  other  mem- 
bers put  money  into  the  association,  and  that 
they  were  to  have  the  privilege  of  selling  the 
goods  and  drawing  their  money  out  In  that 
way."  This  testimony  was  objected  to,  the 
objection  sustained  by  the  referee,  and  an  ex- 
ception taken. 

The  two  exceptions  may  be  considered  to- 
gether. It  Is  manifest  that  the  resolution 
passed  by  the  directors,  and  the  certificate  of 
stock  Issued  thereafter,  represented  the  con- 
tract or  agreement  under  which  the  defend- 
ant's son  and  his  assignor  advanced  the  mon- 
ey to  the  co-partnership  of  which  they  were 
members.  It  was  either  a  loan,  or  an  acces- 
sion to  their  capital.  They  became  by  the 
transaction  either  lenders  of  money  or  share- 
holders in  the  partnership.  Whether  they 
were  the  former  or  the  latter  may  be  solved 
by  a  very  simple  and  practical  test  If,  after 
they  had  put  in  the  money,  the  concern  had 
made  large  profits,  instead  of  losses,  would 
they  have  been  entitled  to  share  In  those 
profits  beyond  the  stipulated  or  legal  rate  of 
hiterest?  In  other  words,  if,  after  this  ar- 
rangement, they  insisted  upon  sharing  in  the 
profits  of  the  concern,  however  extensive,  and 
the  other  members  objected  and  claimed  that 
the  moneys  so  invested  were  a  mere  loan,  and 
not  a  contribution  to  the  capital,  aa  a  reason 


for  depriving  them  of  the  right  to  share  in 
the  profits,  could  such  claim  of  the  other  mem- 
bers be  upheld?  It  seems  to  me  not,  and  that 
it  Is  quite  clear  that  hi  view  of  the  circum- 
stances as  evidenced  by  the  resolution  and 
certificate  of  stock,  the  other  members  could 
not  claim  that  they  were  mere  lenders  of  mon- 
ey, entitled  only  to  the  simple  interest  stipu- 
lated, and  without  any  right  to  share  in  tlie 
profits  of  the  concern  as  partners.  The  reso- 
lution and  the  certificate,  when  read  together, 
clearly  import,  as  matter  of  law,  that  the 
money  was  advanced  by  these  members  as 
capital,  subject  to  the  risks  of  the  business, 
and  entitled  to  share  In  the  profits.  It  would 
not  have  been  competent  for  the  other  mem- 
bers to  deprive  the  son  and  his  associate  of 
their  share  of  the  profits,  had  there  been  any, 
to  be  computed  upon  the  amount  of  the  money 
thus  put  Into  the  concern,  and  an  offer  of 
proof  for  that  purpose  must  have  been  ex- 
cluded. They  would  not  have  been  permitted 
to  show  by  oral  proof  that  the  resolution  and 
certificate  constituted  a  contract  between  the 
persons  advancing  the  money  and  the  other 
members,  different  from  that  which  appears 
upon  the  face  of  the  instruments.  They 
would  not  be  entitled  to  show  that,  at  this 
meeting,  verbal  declarations  were  made  by 
which  the  contract  was  made  to  assume  the 
form  of  a  loan  of  money  to  the  concern.  The 
rule  of  law  cannot  be  different  when  these 
conditions  are  reversed.  Upon  the  trial  it  was 
for  the  Interest  of  these  two  persons  to  show 
that  the  transaction  was  a  loan,  and  not  a 
contribution  of  capital.  But  the  written  evi- 
dence of  the  transaction  showed  otherwise, 
and  it  could  not  be  varied  or  contradicted  by 
parol  proof,  in  the  absence  of  fraud  or  mis- 
take. But  the  referee,  I  think,  was  also  jus- 
tified in  sustaining  the  objections  on  other 
grounds.  The  question,  "What  was  said  at 
that  meeting  to  regard  to  wliat  should  be 
done  with  the  money  by  the  company?"  called 
for  no  material  fact  It  was  utterly  imma- 
terial what  was  said  with  respect  to  the  dis- 
position that  the  company  should  make  of  the 
money  after  it  had  been  paid  over  to  it  That 
did  not  tend  in  the  least  to  show  whether  the 
money  was  advanced  as  a  loan  or  as  an  acces- 
sion to  the  capital,  which  was  the  only  ma- 
terial question  in  that  connection. 

The  offer  to  show  ttiat  the  money  was  put 
in  by  these  two  persons  on  different  terms 
than  that  under  which  the  other  members 
put  in  their  money  was  also  immaterial;  for, 
on  the  face  of  the  resolution,  it  appeared  that 
such  was  the  fact,  since  there  was  a  provi- 
sion made  for  the  distribution  to  them  of  a 
larger  share  of  the  profits  than  the  other  mem- 
bers were  entitled  to.  The  offer  was  not,  in 
terms,  or  by  any  fair  implication,  to  prove 
that  those  two  members  advanced  the  money 
upon  a  loan,  but  merely  to  show  that  the 
money  was  paid  over  imder  a  different  ar- 
rangement, and  all  that  appeared  on  the  face 
of  the  resolution.  Moreover,  It  is  evident 
that  had  the  witness  l>een  permitted  to  an- 
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Bwer  the  question,  the  testimony  oould  not 
have  aided  the  defendant,  since  at  s  sobse- 
quent  stage  of  the  trial  he  himself  testified. 
In  substance,  that,  at  the  time  of  the  execu- 
tion of  the  chattel  mortgage,  the  association 
was  not  owing  his  son  anything  oatside  of  his 
stock,  and  that  the  mortgage  was  given  to  his 
son  to  secure  the  money  he  paid  under  the 
resolution. 

It  Is  difficult  to  see  how  the  referee,  In  any 
view  of  the  case,  could  have  sustained  these 
transfers.  The  defendant  was  the  general 
manager  of  a  partnership  conducting  a  mer- 
cantile business,  and,  as  sutiti,  mortgaged, 
without  the  consent  of  the  other  partners,  an 
the  firm  property  to  his  son,  and  In  effect  dl»- 
Bolred  the  partnership  and  terminated  the 
business.  His  son,  to  whom  he  gave  the  mort- 
gage, then  proceeded  to  give  to  a  clerk  In  the 
store  under  the  defendant  a  bill  of  sale  of  the 
goods,  and  that  clerk,  by  some  arrangement, 
immediately  transferred  the  iwssesslon  and 
ownership  of  everything  back  to  the  defend- 
ant, who  proceeded  thereafter  to  dispose  of 
the  stock  as  sole  owner  thereof,  to  the  ex- 
clusion of  all  the  other  associates.  It  was,  in 
substance  and  legal  effect,  a  transfer  by  the 
defendant  to  himself  of  the  partnership  stock. 
He  was  occupying  a  trust  position  towards 
the  other  members  of  the  association,  as  well 
as  to  the  creditors,  and  he  could  not  in  this 
way  become  possessed  of  the  entire  assets  of 
the  concern.  Claflln  v.  Bank,  26  N.  Y.  293; 
Welles  V.  March,  SO  N.  It.  844;  Bain  v.  Brown, 
66  N.  Y.  286;  Taussig  v.  Hart,  68  N.  Y.  425; 
Murray  v.  Beard.  102  N.  Y.  606,  7  N.  E.  663. 
The  defendant  was  therefore  properly  held 
liable  to  aocoant  to  the  partnership  for  the 
value  of  the  goods  thus  appropriated  by  him. 
But  the  value  of  the  goods  was  one  of  the 
principal  questions  litigated  at  the  trial,  and 
there  la  reason  to  believe  that  the  Inventory 
value,  which  was  finally  adopted  by  the  ref- 
eree,- was  in  excess  of  the  real  value.  Xlie 
evidence,  however,  was  conflicting,  and  the 
finding  of  the  referee  in  that  respect  la  not 
open  to  review  here. 

It  appears,  and  is  conceded,  that  the  de- 
fendant, about  the  time  the  goods  went  into 
his  possession,  or  perhaps  before,  paid  debts 
against  the  concern  to  the  extent  of  $806.67. 
One  of  the  creditors  of  the  concern  had 
brought  an  action  against  it,  and  procured  an 
attachment  for  a  de;bt  of  about  $700,  which 
was  a  lien  upon  the  property  at  the  time  it 
went  into  the  defendant's  hands.  The  de- 
fendant, having  paid  and  discharged  this  lien, 
and  some  other  small  claims,  should  not  be 
required  to  account  for  the  full  value  of  the 
goods  to  the  representatives  of  the  partner- 
slilp.  The  only  interest  that  the  concern  had 
in  the  goods  was  represented  by  their  true 
value  after  deducting  therefrom  all  liens 
which  the  creditors  had.  The  value  «f  the 
goods  for  which  he  should  account  should  be 
diminished  by  the  sums  so  paid  by  htm,  and, 
of  course,  his  status  and  claims  as  a  creditor 
should  bo  correspondingly  diminished.    The 


Judgment  should  be  modified  In  titls  respect, 
and,  as  so  modified,  affirmed,  without  costs  to 
either  party  in  this  court  AU  concur  (MAR- 
TIN, J.,  in  result),  except  GKAY,  J,,  absrat 
Judgment  accordingly. 
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NBW  YORK  SECURITY  &  TRUST  CO.  V. 

LIPMAN  et  aL 

(Court  of  Appeals  of  New  York.    Jan.  10k 

1899.) 

BsviBw  —  FiMoiNOS  or  Fact  —  Piotors'  Aor  — 

WjiBBHOUSS  RCCEIPTB— PlEDOES— FbI- 
OBITT — RlOHTEl  OF  PlEDOEE. 

1.  Where  trial  was  had  at  special  term  and  tiM 
decision  was  general  in  form,  it  will  be  pre- 
gamed  on  appeal  that  all  the  facts  warranted 
by  the  evidence  and  necessary  to  support  the 
Judgment  were  found. 

2.  L.  &  Co.,  merchants  at  Dnndee,  consigned 
bales  of  burlap  to  their  ai^ent  in  New  York,  and 
delivered  the  bills  of  lading  with  the  consular 
invoices  to  defendants,  who  sent  them  to  L.  & 
Co.'s  agent,  thereby  enabling  him  to  obtain  the 
goods  from  the  custom  honse  and  deal  with 
them  as  L.  &  Co.'s  property,  defendants  taking 
In  return  a  so-called  "trust  receipt,"  by  which  li 
&  Co.  acknowledged  receipt  of  the  goods,  and 
promised  to  hold  the  proceeds  in  trust  for  de- 
fendants and  remit  the  same  as  soon  as  the 

foods  were  sold.  The  goods  were  received  by 
/.  &  Co.  in  New  York,  placed  in  a  bonded  ware- 
house, and  open  receipts  talsen  therefor,  a  part 
of  which  were  subsequently  delivered  to  plain- 
tiff as  secority  for  a  loan  to  L.  &  Co.,  plaintiff 
having  no  knowledge  that  any  persons  other 
than  Li.  &  Co.  had  any  interest  in  the  goods. 
Held,  that  under  the  factors'  act  (Laws  1830,  c. 
179),  providing  that  every  factor  or  agent  in- 
trusted with  the  possession  of  a  bill  of  lading  or 
other  document,  or  of  merchandise  for  sale,  or 
as  secnrity,  shall  be  deemed  the  owner  so  as  to 
give  validity  to  a  sale  of  or  advances  npon  the 
goods,  plaintiff's  lien  evidenf^d  by  the  ware- 
house receipts  was  superior  to  the  rights  of  de- 
fendants. 

3.  A  warehouse  gave  a  depositor  open  negotia- 
ble  receipts  for  bales  of  goods  deposited,  deliver- 
able only  upon  the  return  of  the  receipts^  and 
according  to  their  custom  held  the  number  of 
bales  called  for  against  snch  receipts  without 
SCTeeingto  deliver  any  particular  bales.  The  de- 
positor, after  pledgiiiK  Tbu  r^eipts,  without  no- 
tice to  the  pledgee  witlidrew  the  bales  first  depos- 
ited and  replaced  them  with  others  of  equal  val- 
ne.  B«ld,  that  the  lien  of  the  pledgee  was  trans- 
ferred to  the  new  bales,  the  release  of  the  old 
bales  constituting  a  valuable  consideration  for 
subjecting  the  new  ones  as  deposited  to  the  soma 
lien. 

4.  The  lien  of  a  pledgee  of  negotiable  Ware- 
house receipts  in  the  name  of  the  pledgor  is  not 
affected  bv  their  exchange  for  a  single  receipt 
covering  the  same  property  in  the  name  of  the 
pledgee. 

Appeal  from  supreme  court,  general  tenn. 
First  department. 

Action  by  the  New  York  Security  &  Trust 
Company  against  Hong  Kong  &  Shanghai 
Banking  Corporation  and  others.  From  a 
Judgment  of  the  general  term  (36  N.  Y.  Supp. 
856)  affirming  a  Judgment  of  the  special  term 
in  favor  of  plaintiff,  the  banking  corporation 
and  other  defendants  appeal     Affirmed. 

Michael  H.  Cardoso  and  S.  Sidney  Bmitli, 
for  appellants.  William  B.  Hornblowec  and 
Howard  A.  Taylor,  for  respondent 
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VANN,  3.  This  action  was  bronght  to  set- 
lie  conflicting  claims  to  the  proceeds  ot  a 
.luantity  of  burlaps  sold  by  the  plaintiff  un- 
der a  warehouse  receipt,  pledged  to  secure  a 
loan  of  money,  no  question  being  raised  by 
any  defendant  as  to  the  propriety  of  an  ac- 
tion in  equity.  All  the  claimants  derived  title 
through  the  firm  of  Llpman  &  Co.,  manu- 
facturers and  importers  of  Dundee,  Scotland, 
who  were  represented  in  this  country  by  one 
Ludwig  Gutmann  as  their  general  agent 
Their  business  was  to  finish  goods  taken  in 
the  rough  from  the  looms,  put  them  in  shape 
for  the  market,  and  export  them.  The  plain- 
tiff claimed  special  title,  as  pledgee,  to  all  the 
burlaps,  consisting  of  200  bales,  while  the 
Hong  Kong  &  Shanghai  Banking  Corporation, 
Antony  Gibbs  &  Sons,  and  Coteswortb  & 
Powell,  who  alone  are  before  us  as  appellants, 
claimed  general  title  to  22,  IS,  and  9  of  said 
bales,  resi>ectirely.  Other  Claims  were  pre- 
sented by  different  parties,  but  they  are  not 
now  material,  as  the  owners  or  representa- 
tives thereof  have  not  appealed. 

The  question  presented  is  whether  any  of 
the  appellants  had  any  title  to  the  bales 
claimed  by  them,  and,  if  so,  whether  that 
title  was  good  as  against  the  plaintiff.  The 
trial  was  before  the  court  at  special  term, 
and,  as  the  decision  was  general  in  form,  ail 
the  facts  warranted  by  the  evidence  and  neic- 
essary  to  support  the  Judgment  are  presumed 
to  have  been  found.  Amherst  College  v.  Rich, 
151  N.  T.  288,  320,  45  N.  E.  876.  Byldence 
was  given  tending  to  show  that  on  the  Ist  of 
December,  1891,  Lipman  &  Co.  had  on  stor- 
age with  the  Terminal  Warehouse  Company 
in  the  city  of  New  York  801  bales  of  burlaps, 
for  500  of  which  negotiable  warehouse  re- 
ceipts were  subsequently  given  to  that  firm. 
When  their  agent,  Mr.  Gutmann,  first  took 
out  receipts  of  that  kind,  he  was  asked  by 
the  representative  of  the  warehouse  company 
for  which  bales  he  wanted  them,  and  whether 
he  wanted  them  for  any  particular  bales,  and 
he  said  no,  that  he  wanted  no  bale  marks  in 
the  receipts,  so  that  he  could  substitute  other 
bales  equal  in  kind  and  quality  for  those  in 
storage  whenever  he  liked.  After  this  con- 
versation, the  warehouse  receipts  were  al- 
.ways  made  out  as  thus  requested,  without 
identifying  marks,  and  substitutions  were 
made  from  time  to  time  as  bales  were  taken 
out  of  the  bonded  warehouse  and  sold,  until 
none  of  the  bales  on  band  December  1,  1891, 
were  in  the  warehouse  on  December  15,  1892, 
when  the  controversy  before  us  arose.  The 
shipping  documents  accompanying  each  im- 
portation of  Lipman  &  Co.,  and  delivered  by 
Mr.  Gutmann  to  the  custom  house  authorities, 
consisted  of  a  bill  of  lading,  a  consular  in- 
voice, and  a  warehouse  entry.  The  bill  of 
lading  was  made  out  to  Lipman  &  Co.  as 
both  consignor  and  consignee,  except  in  the 
case  of  Antony  Gibbs  &  Sons,  who  were 
themselves  named  as  consignees,  but  they  in- 
dorsed on  the  back  of  the  instrument  the 
words,  "Deliver  to  the  order  of  Messrs.  Lip- 


man &  Co.,  New  York,"  and  signed  the  same 
by  their  firm  name.  The  consular  invoice 
contained  a  declaration  signed  by  a  member 
of  the  firm  of  Lipman  &  Co.  to  the  effect  that 
he  was  the  manufacturer  of  the  goods  im- 
ported, and  the  United  States  consul  at  Dun- 
dee certified,  among  other  things,  that  be  was 
satisfied  that  the  person  making  the  declara- 
tion was  the  person  he  represented  himself  to 
be.  The  warehouse  entry,  dated  at  the  cus- 
tom house.  New  York,  was  headed,  "Entry 
of  merchandise  imported,"  at  a  date  named, 
"by  Ludwig  A.  Gutmann,"  and  to  it  was  an- 
nexed the  declaration  of  Gutmann,  acknowl- 
edged before  a  notary  public,  that  he  was  the 
ultimate  consignee  of  the  ma'chandise  men- 
tioned in  the  annexed  entry  and  invoice,  and 
that  Lipman  &  Co.  were  the  owners  thereof. 
All  these  papers,  except  the  last,  were  mail- 
ed to  Gutmann,  who,  on  presentation  thereof 
at  the  custom  bouse,  was  enabled,  in  the 
usual  course  ot  business  there,  to  take  out 
the  warehouse  entry  and  obtain  a  permit  to 
send  the  goods  to  a  bonded  warehouse,  where 
they  were  stored  subject  to  the  order  of  Lip- 
man &  Co.  The  Terminal  Warehouse  Com- 
pany was  accustomed  to  issue  to  Lipman  & 
Co.  two  kinds  of  receipts  for  goods  thns  stor- 
ed, one  of  which  was  nonnegotiable  and  sim- 
ply a  memorandum  that  the  goods  were  held 
on  storage  for  Lipman  &  Co.,  and  the  Other, 
which  was  the  kind  issued  for  the  bales  in 
question,  was  negotiable,  and  stated  In  sub- 
stance that  the  warehouse  company  bad  "re- 
ceived in  RoBlter  stores  No.  4  IT.  S.  bonded 
on  storage  for  account  of  Lipman  &  CJom- 
pany"  so  many  bales  of  burlaps,  "marks  va- 
rious •  •  •  deliverable  only  upon  return 
of  this  receipt  and  the  payment  of  charges 
accrued  thereon."  The  word  "negotiable" 
was  printed  across  tbe  face  of  the  receipt 

After  December  1,  1891,  the  exact  date  not 
clearly  appearing,  Lipman  &  Co.  borrowed 
{^50,000  from  the  plaintiff  upon  their  note  at 
four  months,  In  the  usual  form,  with  the  add- 
ed statement  that  said  firm  had  pledged  to  tbe 
plaintiff  as  security  five  negotiable  receipts  ot 
the  Terminal  Warehouse  Company,  dated  De- 
cember 1, 1881,  for  100  bales  of  burlaps  each, 
with  authority  to  sell  the  same,  "or  any  secu- 
rities that  may  be  substituted  in  lieu  there- 
of," upon  certain  conditions  duly  named.  Said 
warehouse  receipts,  which  were  In  the  form 
already  described,  were  annexed  to  the  note 
and  delivered  therewith,  duly  assigned  by 
Lipman  &  Co.  in  blank,  at  the  time  the  loan 
was  made,  and  at  the  same  time  the  plaintiff 
learned  from  actual  inspection  in  the  ware- 
house that  500  bales  of  burlaps  were  stored 
therein  subject  to  the  Order  of  Lipman  &  Co. 
At  the  date  of  the  loan  Lipman  &  Co.  gave 
the  plaintiff  to  understand  that  the  goods  rep- 
resented by  the  receipts  belonged  to  them,  and 
nothing  was  at  any  time  said  to  indicate  that 
any  one  else  had  any  claim  upon  them.  Tbe 
plaintiff  had  no  information  as  to  the  finan- 
cial standing  of  the  borrowers,  and  the  loan 
was  made  upon  the  strength  of  tbe  focts  thus 
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Slated.  On  the  7tb  of  September,  1892,  said 
note  was  renewed,  upon  the  same  security 
and  In  reliance  on  the  same  facts.  Subse- 
quently Lipman  &  Co.  paid  $30,000  upon  the 
note  then  held  by  the  plalntiEF,  and  three  of 
the  receipts  were  thereupon  surrendered,  so 
that  on  the  15th  of  December,  1892,  when 
Lipman  &  Co.  failed,  they  still  owed  the  plain- 
tier  $20,000  on  said  note,  to  secure  which  It 
held  the  two  remalnhig  receipts,  for  100  bales 
each,  nmnlng  to  Lipman  &  Co.  and  Indorsed 
in  blank,  and  upon  the  day  last  named  It  de- 
livered to  the  warehouse  company  said  two 
receipts  and  received  In  exchange  one  receipt 
for  200  bales  made  out  In  its  own  name. 
There  were  just  200  bales  then  on  hand.  Up- 
on the  strength  of  this  receipt,  and  pursuant 
to  the  terms  of  the  note,  the  plaintUC  took 
possession  of  the  200  bales  In  question,  and 
sold  them  on  the  28th  of  January,  1893,  for 
the  sum  of  $22,823.84.  Nothing  was  said  to 
the  plaintiff  at  any  time  by  any  person  about 
substituting  new  bales  for  those  covered  by 
the  original  receipts,  but  In  fact  Lipman  & 
Co.  took  out  old  and  put  In  new  bales  almost 
daily.  Mr.  Gutmann,  who  was  well  qualified 
to  speak  upon  the  subject  from  actual  obser- 
vation, testified  that  all  the  bales  of  burlaps 
■were  substantially  equivalent  in  value,  and 
there  was  no  evidence  to  the  contrary.  The 
title  of  the  appellants  rests  upon  certain  trust 
receipts,  so  called,  signed  by  Lipman  &  Co. 
through  Mr.  Gutmann,  dated  at  New  York,  to 
tlie  effect  that  said  firm  had  received  from  the 
appellants,  respectively,  a  bill  of  lading  for  a 
certain  number  of  bales,  which,  as  the  receipt 
further  stated,  "we  hereby  agree  to  hold  as 
their  property  and  to  keep  insured  against 
fire,  •  •  *  and  on  sale  of  said  goods,  or 
any  portion  thereof,  we  further  bind  ourselves 
to  remit  •  •  •  the  proceeds  thereof  as  soon 
as  received;  the  intention  of  the  undersigned 
in  giving  this  trust  receipt  being  to  protect 
and  preserve  unimpaired  the  title  and  inter- 
est of"  the  appellant  named  "In  said  goods, 
and  to  act  in  the  premises  entirely  as  their 
trustees;  it  being  further  understood  that  on 
the  proceeds  of  the  said  goods  being  handed 
■over  to"  such  appellant  "the  trust  which  has 
been  hereby  created  shall  thereupon  cease." 
In  the  case  of  Cotesworth  &  Powell  there  was 
also  evidence  showing  a  large  sum  due  them 
from  Lipman  &  Co.  on  a  balance  of  account, 
and  certain  correspondence  was  read  show- 
ing that  Cotesworth  &  Powell  had  agreed  to 
lend  money  to  Lipman  &  Co.  on  the  security  of 
such  trust  receipts.  All  this  evidence  was  want- 
ing in  the  case  of  the  two  other  appellants,  ex- 
cept that  each  held  a  trust  receipt,  differing 
somewhat  in  phraseology,  but  similar  In  le- 
gal effect  to  that  held  by  Cotesworth  &  Pow- 
ell. The  receipt  given  to  Antony  Glbbs  & 
Sons  contained  a  promise  on  the  part  of  Lip- 
man &  Co.  that  "on  the  sale  of  said  goods  or 
any  portion  thereof  they  would  remit  to 
Glbbs  &  Sons  the  proceeds  as  soon  as  receiv- 
ed. The  receipts  given  to  the  Hong  Kong  & 
-'hangliai  Banking  Corporation  did  not  con- 


tain the  words  "on  sale  of  said  good<;  or  any 
portion  thereof,"  but  contained  a  promise  up- 
on the  part  of  the  receiptors  "to  deliver  to  the 
bank's  agent  In  New  York  the  warehouse  re- 
ceipt for  the  same,"  together  with  a  fire  poli- 
cy and  a  custom  house  withdrawal  entry. 
Lipman  &  Co.  did  not  carry  out  the  promises 
made  by  them  In  the  receipts,  nor  does  it  ap- 
pear that  any  of  the  appellants  ever  made 
any  request  to  have  them  carried  out  The 
evidence  showed  that  when  Lipman  &  Co. 
shipped  goods  to  this  country  they  transmit- 
ted the  bills  of  lading  and  consular  invoices 
to  one  of  the  appellants,  who  then  sent  them 
to  Gutmann  for  Lipman  &  Co.,  with  a  blank 
trust  receipt  to  be  signed.  Mr.  Gutmann  was 
accustomed  to  sign  the  trust  receipt  in  the 
name  of  his  firm,  and  return  it,  holding  pos- 
session, however,  of  the  bills  of  lading  and 
the  consular  invoices,  which  he  presented  at 
the  custom  house,  and  without  which  no  one 
conld  have  obtained  the  goods,  and  received 
the  usual  permit  to  store.  Lipman  &  Co. 
were  thus  enabled  to  obtain  warehouse  re- 
ceipts and  to  pledge  or  dispose  of  the  same. 
The  plaintiffs  never  saw  the  bills  of  lading  or 
consular  invoices  bo  furnished  to  Lipman  & 
Co.  or  their  agent  Lipman  &  Co.  owned  the 
goods  before  the  loans  were  made  to  them  by 
the  appellants,  respectively,  and  before  the 
bills  of  lading  and  consular  invoices  were  de- 
livered to  the  appellants,  whtf  did  not  buy 
the  goods  themselves  upon  the  request  of  Lip- 
man &  Co.,  or  otherwise,  and  never  had  any 
interest  therein  except  as  stated.  The  receipt 
for  200  bales  given  by  the  warehouse  compa- 
ny to  the  plaintiff  on  the  15th  of  December, 
1882,  embraced  all  the  bales  then  stored  to 
the  order  of  Lipman  &  Co.  A  part  of  these 
bales  were  those  covered  by  the  trust  re- 
ceipts of  the  appellants.  This  is  the  history 
of  the  bales  In  question  which  came  into  the 
lawful  possession  of  Gutmann,  as  agent  of 
Lipman  &  Co.,  through  the  usual  evidence  of 
title  furnished  by  the  appellants  themselves. 
By  means  of  the  bills  of  lading  and  consular 
invoices  which  they  delivered  to  Lipman  & 
Co.,  with  the  Intention,  as  the  special  term 
Is  presumed  to  have  found,  that  the  firm 
should  obtain  possession  of  the  goods  and  sell 
them,  they  took  possession  of  them  in  the 
usual  and  legal  way,  and  stored  them  with 
the  warehouse  company,  after  the  date  of  the 
last  renewal  of  the  note  held  by  the  plaintiff. 
The  trust  receipts  were  a  secret  arrangement 
between  the  appellants  and  Lipman  &  Co., 
known  only  to  themselves,  the  effect  of  which, 
as  between  themselves,  assuming  that  they 
truthfully  express  the  actual  transaction,  it 
is  unnecessary  to  decide.  There  Is  some  rea- 
son to  believe  that  the  appellants  were  sim- 
ply pledgees  out  of  possession,  and  hence 
with  no  title.  As  to  third  persons,  the  naked 
receipts,  without  other  proof,  such  as  the  mak- 
ing of  a  loafi  or  of  advances,  were  slender 
evidence  of  title,  and  although  the  attention 
of  the  appellants  was  repeatedly  called  to  this 
defect  during  the  trial,  no  effort  was  made  to 
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remedy  It,  except  to  some  extent  by  Cotes- 
worth  &  Powell,  as  already  stated. 

IndependeDt  of  tbe  question  of  substitution, 
which  will  be  considered  later,  these  facts 
bring  the  case  directly  within  the  proTislons 
of  the  factors'  act,  which  declares  under  what 
circumstances  a  factor  or  agent  shall  be  deem- 
ed the  true  owner  as  to  third  persons  acting 
in  good  faith.  Laws  1830,  c.  179.  That  act 
makes  "every  factor  or  other  agent.  Intrusted 
with  the  possession  of  any  bill  of  lading,  cus- 
tom house  permit  or  warehouse  keeper's  re- 
ceipt, for  the  delivery  of  any"  merchandise, 
or  If  he  has  not  the  documentary  evidence  of 
title.  If  he  is  "intrusted  with  the  possession 
of  any  merchandise  for  the  purpose  of  sale, 
or  as  a  security  for  any  advances  to  be  made 
or  obtained  thereon  •  •  •  the  true  owner 
thereof,  so  far  as  to  give  validity  to  any  con- 
tract made  by  such  agent  with  any  other  per- 
son for  the  sale  or  disposition  of  the  whole 
or  any  part  of  such  merchandise,  for  any 
money  advanced  or  negotiable  Instrument  or 
other  obligation  In  writing  given  by  such 
other  person  upon  the  faith  thereof."  Id.  { 
3.  By  the  next  section  It  is  declared  that  the 
holder  of  an  antecedent  debt,  who  accepts  or 
takes  merchandise  in  deposit  from  any  such 
agent  as  security  therefor,  shall  not  acquire 
thereby  any  right  other  tlian  was  possessed 
by  the  agent  at  the  time  of  the  deposit.  Sub- 
sequent sections  protect  the  true  owner  to  a 
certain  extent  by  enabling  him  to  redeem  the 
merchandise  when  pledged,  and  to  recover 
any  balance  upon  the  sale  thereof.  They  pro- 
hibit those  to  whom  merchandise  may  be 
committed  for  transportation  or  storage  only 
from  selling  or  hypothecating  the  same,  and 
finally  make  It  a  misdemeanor  for  any  factor 
or  agoat  to  sell,  pledge,  or  dispose  of  any 
merchandise  or  documentary  evidence  of  titie 
for  his  own  benefit  contrary  to  good  faith  and 
with  intent  to  defraud  the  true  owner.  Id.  S 
7.  While  I/ipman  &  Go.  are  called  trustees 
in  the  receipts  given  by  them  to  the  appel- 
lants, we  think  they  were  agents  within  the 
meaning  of  the  factors'  act.  Two  of  the  re- 
ceipts authorize  a  sale  by  LIpman  &  Co.,  while 
the  third  fairly  contemplates  a  sale  by  the  use 
of  the  words  "said  merchandise  or  the  pro- 
ceeds thereof."  This  also  Bpi)ears  from  evi- 
dence outside  of  the  receipts.  LIpman  &  Co. 
were  "Intrusted  with  the  possession  of  the 
bills  of  lading  and  the  consular  Invoices,  to 
which  formal  declarations,  duly  acimowl- 
edged,  were  attached,  stating  that  they  were 
the  owners  of  the  goods.  Having  the  lawful 
evidence  of  titie,  furnished  by  the  appellants 
to  enable  them  to  sell  the  goods  and  remit  the 
proceeds,  they  became  agents  for  that  pur- 
pose. Their  authorized  action  was  that  of 
agents,  and  was  of  the  kind  contemplated  by 
the  factors'  act  as  ordinarily  done  by  agents. 
Calling  them  trustees  does  not  make  them 
trustees  as  to  third  persons  with  no  notice  of 
the  secret  agreement  The  object  of  the  stat- 
ute was  to  protect  Innocent  persons  who  deal 
in  reliance  upon  apparent  ownership,  resting 


upon  possession  either  of  the  merchandise  it- 
self or  documentary  evidence  of  ownership. 
Cartwright  v.  Wilmerdlng,  24  N.  Y.  521;  Pe- 
gram  v.  Carson,  10  Bosw.  505;  Mechem,  Ag. 
§  996.  We  have  carefully  examined  the  au- 
thorities relied  upon  by  the  appellants,  but 
find  nothing  In  conflict  with  these  views. 

The  remaining  question  relates  to  the  sub- 
stitution of  bales.  The  appellants  claim  that 
the  plainUfir  never  advanced  any  money  on  ac- 
count of  their  bales,  and  that  It  never  at  the 
request  of  LIpman  &  Co.  surrendered  any 
goods  pledged  to  It  In  substitution  for  the 
bales  belonging  to  the  appellants.  This  Is 
true,  but  the  special  term  is  presumed  to  have 
found,  according  to  the  evidence,  that  prior  to 
the  original  loan  LIpman  &  Co.  had  estab- 
lished with  the  bonded  warehouse  a  course 
of  dealing  by  which  the  warehouse  company 
Issued  negotiable  open  receipts  to  them  for 
certain  specified  quantities  of  burlaps  with- 
out specifying  any  particular  bales;  that  the 
warehouse  company  held  against  such  open 
receipts  as  many  bales  as  they  called  for, 
always  retaining  a  sufficient  quantity  to  cover 
all  open  receipts  outstanding,  the  holders  of 
Which  could  at  any  time  call  upon  the  ware- 
house for  the  quantities  specified  therein;  that 
at  the  date  of  the  failure  of  Lipman  &  Co., 
by  the  process  of  transfer  In  the  warehouse, 
the  bales  consigned  by  the  appellants  to  Li)>- 
man  &  Co.  were  held  by  the  warehouse  com- 
pany to  satisfy  the  open  receipts  that  It  had 
given  to  LIpman  &  Co.,  and  which  were  then 
held  by  the  plaintiff.  The  legal  effect  of  the 
open  warehouse  receipt  was  an  undertaking 
by  the  warehouse  company  to  deliver  the  num- 
ber of  bales  specified  therehi,  stored  with  it 
by  Lipman  &  Co.,  to  that  firm  or  their  assigns 
upon  the  return  of  the  receipt  It  hence  was 
under  an  obligation  to  keep  on  hand  the  num- 
ber of  bales  called  for  by  such  receipt  as  long 
as  it  was  outstanding.  It  did  not  agree  to 
driver  any  particular  bales,  for  the  receipt 
was  open  and  contained  no  identifying  marks. 
If  it  delivered  the  number  of  bales  stored  with 
it  by  LIpman  &  Co.  called  for  by  the  receipt, 
upon  the  return  thereof,  it  satisfied  Its  engage- 
ment. According  to  the  uncontradicted  evi*- 
dencc,  all  the  bales  were  practically  of  the 
same  value,  and  when  the  plaintiff  demanded 
200  bales,  under  the  open  negotiable  receipts, 
pledged  to  it  by  Lipman  &  Co.,  the  warehouse 
company  was  under  obligation,  as  bailee  for 
the  plaintiff,  to  deliver  the  number  of  bales 
called  for,  and  if  it  did  so  its  contract  with 
the  plaintiff  as  assignee  of  the  open  receipt 
was  fully  performed.  Hence  the  warehouse 
company,  being  under  this  obligation,  was  In 
the  position,  when  it  surrendered  the  original 
200  bales  to  Lipman  &  Co.,  or  npon  their 
order,  of  parting  with  value  under  the  agree- 
ment in  force  between  them  as  to  the  sub- 
stitution of  new  bales  in  the  place  of  old  ones 
withdrawn.  Their  liability  to  account  to  the 
plaintiff  for  200  bales  was  a  good  considera- 
tion for  the  substitution  of  200  other  bales,  of 
like  constituent  units,  upon  the  surrender  of 
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the  former.  This  is  made  very  plain  by  the 
opinion  of  tbe  circuit  court  of  appeals,  written 
in  a  case  brought  by  one  BIydenstein  against 
this  plaintiff  as  defendant  to  recover  part  of 
the  proceeds  of  tbe  200  bales  in  question- upon 
a  claim  similar  to  those  asserted  by  the  ap- 
pellants in  this  actloa  BIydenstein  v.  Trust 
Co.,  15  C.  C.  A.  14,  67  Fed.  469.  We  close  our 
review  by  quoting  from  that  opinion,  as  fol- 
lows: "The  trust  company,  therefore,  on 
September  7,  1S92,  obtained  a  valid  Uen  on 
500  bales  of  Lipman  &  Co.'8  burlaps  then 
stored  in  the  warehouse.  Thereupon  the 
warehouse  company  became  its  bailee,  and 
held  the  bales  for  it  Olbson  v.  Stevens,  8 
How.  384.  Whenever  thereafter  Lipman  & 
Go.  asked  to  substitute  other  slniilar  goods 
of  their  own  for  those  origmally  delivered  as 
collateral,  the  surrender  of  an  equal  quantity 
of  the  original  security  of  equal  value  would 
be  a  valuable  consideration  for  the  giving  of 
the  new  security.  The  pledgee,  as  to  the  lat- 
ter, would  be  a  holder  for  value,  and  the  ex- 
change would  have  no  effect  ui>on  the  rights 
of  the  pledgee  as  founded  upon  tbe  original 
contract.  Coleb.  OoU.  Sec.  {  15;  Olark  v. 
Iselin,  21  Wall.  360.  The  same  rule  should 
apply  where  the  goods  offered  In  substitution 
and  In  exchange,  for  which  goods  already 
pledged  are  surrendered,  are  such  as  have 
been  intrusted  to  tbe  factor  in  the  manner 
provided  for  by  the  factors'  act,  when  the  sur- 
render Is  made  upon  the  faith  of  the  factor's 
possession.  The  contract  for  disposition  of 
such  goods  Is  not  for  'advances  of  money,' 
but  It  would  be  too  narrow  a  construction  of 
the  state  statute,  which,  according  to  tbe  deci- 
sions of  the  state  courts,  should  be  liberally 
construed,  to  hold  that  one  who  parts  with 
money's  worth  In  the  form  of  valuable  prop- 
erty is  deprived  of  Its  protection  because  he 
did  not  first  transform  such  property  into 
casb.  When,  therefore,  Lipman  &  Co.,  after 
having  deposited  the  sis  bales  in  warehouse, 
subject  to  their  order,  called  upon  the  ware- 
house company  to  deliver  38  bales  already 
covered  by  the  pledged  receipts,  and  with  no 
older  free  bales  than  these  to  substitute  In 
their  place, 'they  did  in  fact  apply  for  an  ex- 
change of  part  of  tbe  security  collateral  to 
their  loan,  thus  offering  to  pledge  the  new  88 
bales  if  the  old  ones  were  delivered  to  them. 
The  offer  was  accepted,  and,  on  tbe  faith  of 
their  possession  of  tbe  bales  which  they  thus 
offered  to  pledge,  the  older  bales  were  given 
up  to  them.  This  was  a  valuable  considera- 
tion, parted  with  in  good  faith,  and  entitles 
the  person  paying  It  to  the  protection  of  the 
factors'  act,  as  against  the  plaintiffs  [here  the 
defendants],  who  had  Intrusted  Lipman  &  Co. 
with  the  possession  of  tbe  goods.  The  trust 
company,  oa  December  15,  1892,  bad  a  valid 
lien  on  all  of  tbe  200  bales  remaining  In  the 
warehouse  under  the  two  uncanceled  open 
receipts  of  December  1,  1891,  and  they  cer- 
tainly did  not  lose  such  lien  by  returning  tbe 
original  receipts  to  the  warehouse  and  ac- 
cepting m  exchange  a  single  one  in  their  own 


name  for  the  full  account"  We  think  the 
Judgment  should  be  affirmed,  with  costs.  AH 
concur,  except  PARKER,  O.  J.,  not  sitting, 
and  OBAIT,  J.,  absent    Judgment  aflBrmed. 


(162  Ind.  Ill) 
BRUNSON  V.  MARTIN  et  al. 
(Supreme  Court  of  Indiana.    Jan.  13,  1899.) 
Wills— Use  of  Income— Residcum. 
A  testator  devised  to  his  wife  the  life  nse  of 
all  bis  property,  and  provided  that  she  should 
nse  but  the  rents  and  profits  of  his  estate,  or  so 
much  thereof  as  she  could  make  profitable  use 
of,  and  enjoined  on  his  executors  the  duty  to  as- 
sist her  and  attend  to  all  her  business.     Held, 
that  it  was  a  power  to  use  the  income,  and,  the 
widow  not  doing  so,  the  rents  and  profits  re- 
maining with  the  executors  at  her  death  fell  into 
the  residuum. 

Appeal  from  circuit  court.  Jay  county;  D. 
W.  Comstock,  Judge. 

Action  by  Samuel  Brunson,  administrator 
of  the  estate  of  Margaret  Stoltz,  deceased, 
against  Frederick  Mai'tin  and  others,  execu- 
tors of  tbe  will  of  George  Stoltz,  deceased. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

J.  W.  Thompson,  W.  H.  Williamson,  and 
S.  A.  D.  Whipple,  for  appellant  S.  W. 
Haynes,  Geo.  W.  Hall,  and  J.  J.  La  Follett 
for  appellees. 

JORDAN,  J.  Appellant,  as  the  administra- 
tor of  Margaret  Stoltz,  instituted  this  pro- 
ceeding by  a  petition  in  the  lower  court 
making  the  appellees  Martin  and  Stoltz,  ex- 
ecutors of  the  last  will  and  testament  of 
George  Stoltz,  deceased,  and  certain  legatees 
under  said  wlU,  parties  defendant  to  the  ac- 
tion. By  his  petition  appellant  sought  to 
secure  an  order  of  the  court  directing  the 
executors  of  George  Stoltz  to  pay  over  to 
him,  as  administrator  of  Margaret  Stoltz,  de- 
ceased, $8,000  which  they  had  In  their  hands 
at  the  date  of  said  Margaret's  death.  A  de- 
murrer for  insufficiency  of  facts  was  sustain- 
ed by  the  court  to  this  petition,  and  a  final 
Judgment  rendered  thereon  against  appellant, 
from  which  he  prosecutes  this  appeal. 

The  facts  set  out  in  the  petition  may  be 
thus  summarized: 

Appellant  is  the  administrator  of  the  es- 
tate of  Margaret  Stoltz,  who  died  Intestate  in 
1896,  leaving  surviving  her  no  children,  but 
leaving  as  her  heirs  certain  other  numerous 
persons,  mentioned  In  the  petition.  Tbe  ap- 
pellees Frederick  Martin  and  Daniel  Stoltz 
are  the  executors  of  the  last  will  of  George 
Stoltz,  who  died  In  1801,  leaving  no  children, 
but  leaving  as  his  widow  said  Margaret 
Stoltz,  and  also  leaving  surviving  him  cer- 
tain brothers  and  sisters,  and  other  persons 
related  to  him  by  consanguinity.  In  1889  he 
executed  the  will  in  controversy,  and  the 
parts  thereof  material  to  the  question  mooted 
in  this  case  are  the  following: 

"Item  1.  I  give  and  bequeath  to  my  be- 
loved wife,  Margaret  Stoltz,  the  use  of  all 
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my  real  and  personal  property  during  her 
lifetime,  that  she  may  use  it  in  any  manner 
she  knew  me  to  use  it,  also  for  religious  and 
charitable  uses;  and  my  executors  shall  as- 
sist her  and  attend  to  all  her  business  if  she 
shall  so  request.  She  shall  use  but  the  rents 
and  profits  of  said  estate,  or  so  much  there- 
of as  she  can  malce  profitable  use  of.  Item 
2.  I  give  and  devise  the  farm  on  which  we 
now  live,  containing  ninety  and  tb/uj 
(90T6/i„)  acres,  and  situated  in  Wabash 
township,  in  Jay  county,  Indiana,  to  Louis 
P.  Penning  and  Mary  A.  Fenning,  his  wife, 
and  her  heirs,  subject  to  the  life  estate  of  my 
said  wife,  Margaret,  as  set  out  above,  and 
subject  to  the  payment  by  said  Louis  P.  and 
Mary  A.  Fenning  to  Caroline  Martin  (or  her 
heirs),  wife  of  George  Martin,  fifteen  hun- 
dred (1,500)  dollars,  and  to  Adam  Stoitz,  my 
brother,  or  his  heirs,  fifteen  hundred  (1,500) 
dollars.  Five  hundred  dollars  shall  be  paid 
to  each  of  them  one  year  after  the  death  of 
my  said  wife,  or,  should  I  survive  her,  one 
year  after  my  death,  without  interest,  and 
five  hundred  dollars  to  each  of  them  at  the 
end  of  each  year,  with  6  per  cent  Interest, 
until  all  Is  paid."  By  Item  3  the  testator  be- 
queathed to  his  sister  certain  property  as 
therein  mentioned,  and  by  Items  4,  5,  6,  and 
7  he  devised  certain  other  property  and  mon- 
ey to  other  legatees,  who  apparently  were 
the  relatives  of  his  said  wife,  Margaret  By 
item  8  he  gave  |10  to  his  brother  Philip 
Stoitz.  Items  9  and  10  of  the  will  are  as  fol- 
lows: "Item  9.  I'he  residue  of  my  estate, 
after  the  payment  of  all  debts  and  funeral 
expenses,  I  give  and  bequeath  to  my  sisters 
(Caroline  Martin  and  Margaret  Mueller  and 
to  my  brother  Adam  Stoitz,  or  their  heirs. 
Item  10.  I  hereby  appoint  as  executors  of  the 
foregoing  will  Fredericic  Martin  and  Daniel 
Stoitz,  with  the  hope  and  request  that  they 
will  attend  to  the  wants  of  my  wife  while 
she  lives,  should  she  survive  me,  and  be 
faithful  in  carrying  out  all  they  know  to  be 
my  will,  for  which  they  shall  be  paid  a  fair 
recompense  here  and  approving  conscl^ice 
toward  God." 

Appellant's  decedent  Margaret  Stoitz,  elect- 
ed to  accept  the  provisions  made  for  her  in 
her  husband's  will  In  lieu  of  her  rights  in 
his  property  under  the  law.  This  will  was 
duly  probated  In  August  1891,  In  the  Jay 
circuit  court,  and  appellees  Martin  and  Stoitz 
were  duly  qualified  as  executors,  and  took 
upon  themselves  the  discharge  of  the  duties 
of  said  trust  and  at  the  cominencement  of 
this  action  were  still  acting  in  the  discharge 
of  such  duties. 

The  petition  alleges  that  the  personal  prop- 
erty of  the  testator,  George  Stoitz,  which 
came  into  the  hands  of  his  executors,  consist- 
ed in  part  of  horses,  cattle,  sheep,  wagons 
and  farm  implements,  wheat  corn,  and  other 
cereals,  of  the  value  of  $2,(K)0,  and  also  con- 
sisted In  part  of  accounts,  notes,  bills,  and 
choses  in  action,  of  the  value  of  $10,000;  said 
personal  estate,  as  an  entirety,  aggregating 


$12,000.  Personal  chattels  above  mentioned, 
other  than  the  notes,  bills,  and  accounts, 
were  sold  by  the  executors  at  public  sale, 
and  the  money  arising  therefrom,  together 
with  that  arising  out  of  the  interest  on  notes, 
bills,  and  accounts,  was  received  by  the  ex- 
ecutors, and  by  the  latter  was  loaned  and 
reinvested,  and  by  their  management  of  the 
said  estate  in  this  manner  there  was  created 
or  arose,  by  way  of  interest,  rents,  and  prof- 
its, or  the  income  upon  the  property,  between 
the  death  of  the  testator  and  the  demise  of 
his  said  wife,  a  fund  amounting  to  $8,000, 
which  remained  unused  in  their  hands  at  the 
date  of  Margaret  Stoltz's  death,  which  fund, 
when  combined  with  the  corpus  of  the  per- 
sonal estate,  amounted  to  $20,000  remaiuhig 
in  the  hands  of  these  executors  at  the  death 
of  the  said  widow.  No  part  of  this  income 
of  $8,000,  accruing  as  aforesaid,  was  paid 
over  to  the  said  Margaret  Stoitz,  or  account- 
ed for  to  her,  by  the  said  executors.  Nd- 
ther  does  it  appear  that  she,  at  any  time 
during  her  life  subsequent  to  the  death  of 
her  husband,  exercised  the  power  under  bis 
will  to  use  any  part  of  said  income  as  It  ac- 
crued, or  made  any  demand  or  claim  what- 
ever upon  said  executors  that  they  pay  over 
to  her,  or  account  to  her  for,  any  portion 
thereof.  Neither  does  it  appear,  from  any 
of  the  facts  set  out  In  the  petition,  that  the 
said  Margaret  contracted  any  debts  upon  the 
faith  that  the  said  income  so  accrued  should 
be  applied  in  payment  thereof;  and,  for 
aught  appearing  to  the  contrary,  she  at  no 
time  exercised  any  power  or  right  to  receive 
the  said  money  so  accrue  from  the  said  ex- 
ecutors for  her  use,  or  that  she  required  any 
part  thereof  as  necessary  for  her  support  and 
maintenance  during  her  life;  and,  for  any- 
thing appearing  to  the  contrary,  the  only 
purpose  for  which  appellant  as  her  admin- 
istrator, is  seeking  to  secure  the  payment  of 
the  money  to  him  by  the  executors  of  George 
Stoitz  is  that  it  may  be  distributed  througli 
him  as  a  medium  to  the  numerous  heirs  of 
his  decedent,  none  of  whom  are  shown  to  be 
of  any  blood  relation  to  the  said  testator. 
Appellant  averred  in  his  complaint  that  when 
he  inventoried  the  property  belonging  to  the 
estate  of  his  decedent,  Margaret  Stoitz,  be 
omitted  from  said  Inventory  the  money  or 
fund  now  In  controversy,  for  the  reason  that 
at  that  time  he  had  no  knowledge  of  the 
facts,  but  that  prior  to  Instituting  this  ac- 
tion he  demanded  that  appellees,  as  execn- 
tors,  pay  over  to  him  the  said  fund  or  moo- 
ey,  for  which  he  now  sues,  and  that  they 
account  to  him,  under  the  will  of  the  said 
testator,  for  the  amount  due  to  the  estate 
of  his  decedent  all  of  which,  it  Is  alleged, 
they  refused  to  do. 

The  claim  of  counsel  for  appellant  is  that 
under  the  will  in  question  Mrs.  Stoitz,  widow 
of  the  testator,  was  given  an  absolute  life 
estate  in  all  of  his  property,  and  that  she 
was  entitled  to  all  of  the  rents,  profits,  and 
income  that  arose  out  of  the  real  and  per- 


Digitized  by 


Google 


iDd.) 


BRUNSON  V.  MARTIN. 


601 


sonal  property,  after  the  death  of  her  hus- 
band until  her  death,  whether  she  actually 
received  It  or  not,  and  that  any  amount  not 
claimed  or  turned  over  to  her  by  said  exec- 
utors, prior  to  her  death,  must  be  paid  by 
them  to  appellant  as  her  administrator,  and 
pass  into  and  become  a  part  of  her  estate. 
Upon  the  other  hand,  counsel  for  appellees 
contend  that.  Inasmuch  as  Mrs.  Stoltz  failed 
In  any  manner  to  avail  herself  of  the  power 
to  use  the  Income  accruing  from  the  money 
at  interest,  and  from  the  rents  and  profits  of 
the  estate,  given  her  under  her  husband's 
will,  therefore  the  part  not  used  or  claimed 
by  her  during  her  life,  which  remained  In 
the  bands  of  the  appellees  as  the  executors 
of  the  will  of  George  Stoltz,  belongs  to  his 
estate,  and  passes  to  his  residuary  legatees. 

The  question  propounded  for  our  decision, 
under  the  facts  and  the  will  set  out  in  the  pe- 
tition, is,  what  rights  did  the  testator  intend 
to  confer  upon  his  wife  under  the  provisions 
of  his  will?  It  is  apparent,  we  think,  that 
the  draftsman  who  prepared  the  will  in  con- 
troversy was  not  skilled  in  the  drafting  of 
such  instruments,  and  perhaps  it  may  be  said 
he  employed,  in  some  respects,  inapt  words 
iu  expressing  the  meaning  of  the  testator. 
The  question,  therefore,  involved  in  this  ap- 
peal, depends  upon  the  interpretation  of  the 
will  of  George  Stoltz.  In  the  construction  of 
a  will,  courts  seek  to  aiicertain  the  intention 
of  the  testator,  as  this  is  the  fading  rule  or 
canon  of  interpretation,  affirmed  by  the  au- 
thorities from  Blackstone  down  to  the  present 
time.  As  the  authorities  sometimes  state  it, 
"the  intention  of  the  testator  is  the  pole  star," 
and,  in  a  Judicial  search  to  ascertain  this  in- 
tention, courts  will  look  to  and  consider  the 
entire  instrument,  and  Isolated  facts  and 
clauses  of  the  testament  will  not  be  selected, 
and  their  meaning  determined,  without  con- 
sidering them  in  connection  with  other  parts 
of  the  wlU.  Neither  will  such  isolated  parts 
or  clauses  be  permitted  to  control  the  general 
tenor  of  the  instrument  in  regard  to  the  tes- 
tator's intention.  Unless  some  principle  of 
public  policy  or  some  unyielding  legal  rule  in- 
terferes, the  intention  of  the  testator,  when 
ascertained,  must  be  ot>served  and  enforced 
by  the  court.  It  is  also  a  canon  of  construc- 
tion relative  to  wills  that  the  court,  when  nec- 
essary, may  also.  In  addition  to  considering 
the  provisions  of  the  will  itself,  look  to  and 
consider  the  circumstances  under  which  it 
was  executed,  both  in  respect  to  the  condition 
of  the  testator  and  also  that  of  bis  property 
and  family,  and  the  court  will  endeavor,  un- 
der such  circumstances,  as  far  as  possible,  to 
put  Itself  in  his  position.  Eubank  v.  Smiley, 
130  Ind.  393,  29  N.  E.  919;  Nading  v.  Elliott, 
137  Ind.  261,  36  N.  E.  695;  Bullerdlck  ▼. 
Wright,  148  Ind.  477,  47  N.  E.  931. 

As  the  facts  disclose  in  the  case  at  bar,  nei- 
ther George  Stoltz,  the  testator,  nor  bis  wife, 
tiad  any  children.  He  seems  to  have  had  sev- 
eral brothers  and  sisters,  whom  he  made 
legatees  under  his  will.    His  wife,  also,  as  re- 


vealed by  the  complaint,  bad  numerous  rela- 
tives of  her  own  blood,  and  some  of  these,  by 
the  provisions  of  the  will,  were  made  the  ob- 
jects of  her  husband's  bounty.  After  declar- 
ing what  the  several  legatees  mentioned  were 
to  receive,  the  testator  provided,  by  item  9  of 
his  will,  that,  after  the  payment  of  all  debts 
and  claims  against  bis  estate,  bis  two  sisters, 
Mrs.  Mueller  and  Mrs.  Martin,  and  bis  broth- 
er Adam  Stoltz,  were  to  be  the  beneficiaries 
of  the  residuum  of  his  estate.  By  the  first 
item  of  his  will,  the  testator  gave  to  his  wife, 
Margaret  Stoltz,  the  right  to  use  all  of  his 
real  and  personal  property  during  her  life  in 
like  manner  as  she  knew  him  to  use  it,  includ- 
ing religious  and  charitable  purposes.  The 
testator,  however,  declares  at  the  close  of 
item  L,  in  emphatic  language,  that  "she  shall 
use  but  the  rents  and  profits  of  said  estate,  or 
so  much  thereof  as  she  can  make  profitable 
use  of."  (Oar  italics.)  He  also,  in  the  same 
Item,  enjoins  upon  his  executors,  on  the  re- 
quest of  his  wife,  to  assist  her  and  attend  to 
all  of  her  business.  By  item  2  he  devised  the 
home  farm  to  Fennlng  and  wife,  subject  to 
the  life  estate  of  his  wife  "as  above  set  out" 
and  provided  therein,  in  effect,  tliat  these  dev- 
isees, who  appear  to  have  been  occupying  the 
home  farm  at  the  time  the  wiU  was  executed, 
should  continue  to  occupy  it,  upon  the  same 
terms  that  they  then  did,  for  the  purpose  of 
keeping  his  wife,  in  the  event  she  survived 
him,  and  for  the  payment  of  taxes  accruing 
against  the  premises;  or,  in  other  words,  the 
Fennings,  after  the  death  of  the  testator  and 
during  the  life  of  his  wife,  were  to  continue  fn 
the  use  and  occupation  of  the  home  farm,  in 
consideration  that  they  kept  Mrs.  Stoltz  and 
paid  the  taxes  upon  the  farm.  In  Item  10  he 
expresses  the  hope,  and  requests,  that  his  ei- 
ecutors  will  attend  to  the  wants  of  his  wife 
during  her  life,  and  that  they  be  faithful  in 
carrying  out  all  which  they  know  to  be  his 
will.  The  desire  of  George  Stoltz,  the  testa- 
tor, to  fully  provide  for  the  needs  of  his  wife, 
in  the  event  she  survived  him,  is  clearly  and 
strongly  evinced  by  the  provisions  of  his  will, 
and  that  he  intended  that  she  should  be  lib- 
erally supplied  with  all  that  might  be  nec- 
essary for  her  wants  and  comfort  during  her 
life  there  can  be  no  doubt.  By  item  1  of  the 
will  it  is  evident  that  the  testator  only  in- 
tended to  bequeath  to  bis  wife  the  right  to 
the  use  of  his  real  and  personal  property  for 
life,  and  that  he  desired  that  she  use  it  in  the 
manner  he  bad,  including  donations  in  the 
furtherance  of  religious  and  charitable  pur- 
poses. To  more  particularly  define  his  mean- 
ing, or  express  himself  in  regard  to  the  right 
or  power  which  he  intended  to  confer  upon 
his  wife  under  his  will,  he  declares,  in  effect 
and  in  unmistakable  terms,  that  "she  shall 
use  but  the  rents  and  profits  of  said  estate," 
or,  in  other  words,  so  much  of  such  Income  as 
she  can  profitably  use. 

The  word  "use,"  as  employed  In  this  will. 
Is  of  potential  significance,  and  must  be  given 
Its  full  force  and  effect.    As  a  general  rule, 
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the  use  of  a  thing  does  not  mean  the  thing  It- 
self, but  means  that  the  user  is  to  enjoy,  hold, 
occupy,  or  have  in  some  manner  the  benefit 
thereof.  See  And,  Law  Diet  p.  1069.  If  the 
thing  .to  be  used  Is  in  the  form  or  shape  of 
real  estate,  the  use  thereof  is  its  occupancy 
or  cultivation,  etc.,  or  the  rent  which  can  be 
obtained  for  its  use.  If  it  is  money  or  its 
equivalent,  generally  speaking,  it  is  the  inter- 
est which  it  will  earn.  As  we  have  hereto- 
fore said,  in  the  interpretation  of  the  will  in 
question,  it  Is  the  intention  of  the  testator, 
and  his  alone,  which  we  are  required  to  seek. 
A  will,  in  its  construction,  is  not  open  to  the 
same  rule  which  applies  to  mutual  contracts, 
from  which  both  parties  expect  to  derive 
some  benefit.  In  such  a  case,  the  court  seeks 
to  ascertain  the  intention  of  both  parties  to 
the  contract,  and  anything  which  It  can  be 
said  that  either  party  did  not  agree  to  cannot 
be  considered  within  the  intention.  Not  so, 
however,  with  a  will;  for  it  is  but  the  act  of 
the  testator,  and  be  alone  fixes  the  terms  and 
conditions  to  please  himself,  while  those  who 
are  the  objects  of  his  bounty  simply  accept  or 
reject  that  which  is  bestowed  upon  them.  Man- 
ifestly, when  the  provisions  and  terms  em- 
braced in  item  1  are  construed  together  as  a 
whole,  it  is  disclosed  that  the  intention  of  the 
testator  was  to  restrict  the  right  to  his  wife 
to  the  use  during  her  life  of  so  much  of  the 
Income  of  his  estate  accruing  after  his  death 
as  she  could  put  to  a  profitable  use  or  pur- 
poae;  the  adjective  "profitable,"  no  doubt,  be- 
ing employed  in  the  sense  of  "beneficial"  or 
"advantageous,"  and  the  testator  possibly  in- 
tending to  be  understood  thereby  that  his 
wife  should  have  the  right  to  use  so  much  of 
the  income  of  his  estate  as  she  could,  for  her 
own  benefit  and  In  the  furtherance  of  reli- 
gious and  charitable  purposes.  We  cannot  ig- 
nore the  words,  "give  and  bequeath  to  my  be- 
loved wife  •  •  •  the  use  of  all  of  my  real 
and  personal  property  during  her  lifetime," 
and  the  further  provision,  in  the  same  connec- 
tion, that,  "she  shall  use  but  the  rents  and 
profits  of  said  estate,  or  so  much  thereof  as 
she  can  profitably  use."  By  this  language 
and  expression,  the  testator  certainly  Intend- 
ed that  his  wife  should  have,  not  an  absolute 
estate  in  the  income,  but  only  the  use  of  so 
much  thereof  during  her  life  in  the  manner 
provided.  Goudie  v.  Johnston,  109  Ind.  427, 
10  N.  E.  296. 

The  executors  of  the  will  of  George  Stoltz 
were  directed  theretai  to  assist  his  wife,  and 
attend  to  all  her  business  and  wants,  while 
she  lived.  If  they,  as  his  executors,  were  to 
attend  to  the  business  and  wants  of  his  wife 
during  her  life,  he  evidently  intended  that 
their  trust  should  at  least  continue  until  her 
death,  and  that  they,  as  such  executors, 
should  have  the  management— except  as  It 
may  be  said  to  have  otherwise  been  impliedly 
directed  In  the  will— of  the  corpus  of  his  es- 
tate, from  which  the  income  for  the  use  of  his 
wife  was  to  be  derived.  The  gift  to  the  wife, 
under  the  will,  was  not  absolutely  of  the  in- 


come in  question,  but  It  was  the  gift  of  the 
right  or  power,  if  she  desired  to  exercise  it, 
to  use  during  her  life  the  Income  arising  out 
of  the  property  mentioned  or  set  apart  by  the 
testator  for  that  purpose;  and  it  Is  clear  that, 
like  any  other  power,  it  must  be  exercised 
by  her  prior  to  her  death,  In  order  to  abso- 
lutely vest  In 'her  such  property  rights  in  the 
income  as  would  pass  to  her  estate  at  her 
death.  Therefore,  appelant,  as  her  adminis- 
trator, under  the  circumstances,  does  not  occu- 
py the  position  of  his  decedent,  were  the  con- 
troversy to  the  fund  in  dispute  between  the 
latter  and  the  executors  of  her  husband's  wilL 

It  may  be  said,  however,  we  think-,  that  the 
question  as  to  the  extent  to  which  Mrs.  Stoltz 
might  have  exercised  the  power  so  conferred 
upon  her,  in  respect  to  the  amount  of  the 
Income  that  she  would  use,  was  a  matter  left 
by  her  husband,  under  his  will,  largely  to  her 
own  discretion,  to  be  exercised  within  the 
spirit  or  intent  of  the  bequest,  assisted  by  his 
executors  In  the  event  she  saw  proper  to  in- 
voke their  aid.  If  she  had  exercised  the  right 
which  the  will  gave  her  during  her  life  to  use 
this  income,  as  It  accumulated  In  the  hands 
of  the  executes  of  her  htsband's  estate,  and 
had  hivested  it  in  other  property,  or  reduced 
it  to  her  possession  or  contnd,  prior  to  her 
death,  for  the  purpose  of  using  it,  a  different 
question  would  be  presented;  but  the  facts 
do  not  reveal  that  she  ever  exercised,  or  at- 
tempted hi  any  manner  to  exercise,  the  power 
which  the  will  gave  her  to  use  the  money 
constituting  the  income  or  fund  in  question, 
nor  is  she  shown  to  have  ever  made  any  de- 
mand for  its  use,  nor  does  it  appear  that, 
in4or  to  her  death,  she  contracted  any  debts  In 
reference  thereto.  She  seems  to  have  been 
satisfied  in  not  exercising  her  right,  and  ap- 
parently was  contented  to  leave  the  income  to 
accumulate,  unused  by  her,  in  the  hands  of 
the  executors  of  her  husband's  will.  The  right 
or  power  to  the  use  of  this  fund  she  certainly 
was  required,  under  the  circumstances,  to 
exercise  during  her  life,  and  as  she  failed  to 
do  so  prior  to  her  death,  and  there  being  no 
facts  shown  ht  the  petition  that  would  entitle 
her  administrator  to  exercise  it  after  her  death, 
the  demand  of  the  appellant  must  fail.  Ford 
T.  Tlcknor,  169  Mass.  276,  47  N.  E.  877;  Nad- 
Ing  V.  Elliott,  supra. 

It  cannot  be  successfully  asserted  that  there 
Is  anything  in  the  wUl,  or  in  the  circumstan- 
ces surrotmding  the  testator  at  the  time  of  its 
execution,  so  far  as  the  same  are  disclosed, 
which  Indicate  that  he  intended  that  the  in- 
come arising  from  his  estate,  remaining  un- 
used or  unclaimed  by  his  wife  in  the  hands 
of  his  executors  at  her  death,  should  be  turn- 
ed over  by  them  to  her  administrator,  and 
thereby  pass  into  her  estate,  for  the  benefit  of 
her  heirs,  to  the  exclusion  of  his  brothers  and 
sisters,  kin  of  his  own  blood,  whom  he  had 
made  his  residuary  legatees.  Appellant's  de- 
cedent, therefore,  having  failed  to  exercise  in 
any  manner  her  right  to  the  fund  In  contro- 
versy during  her  life,  but  leaving  It,  as  she 
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did,  unnsed  and  unclaimed  In  the  bands  of  the 
executors  of  her  husband's  will,  it  must  be 
considered  and  held  to  be  a  part  of  his  estate, 
and,  after  the  pajrment  therefrom  of  all  debts 
and  claims  against  said  estate,  the  remainder 
thereof  must  be  distributed  to  the  residuary 
legatees,  as  provided  by  his  will.  Holbrook  v. 
McCleary,  70  Ind.  167;  Hellman  t.  Heilman, 
128  Ind.  58,  28  N.  B.  310. 

It  follows  that  appellant,  under  the  facts 
set  out  in  bis  petition.  Is  not  entiUed  to  have 
the  money  in  question  paid  over  to  lUm  by 
the  appellees  for  the  benefit  of  his  decedent's 
estate,  and  the  court,  therefore,  did  not  err. 
In  sustaining  the  demurrer.  Judgment  af- 
firmed. 


(U2  Ind.  98) 

WnXIAMS  T.  ATKINSON  et  nx. 
(Supreme  Court  of  Indiana.    Jan.  12,  1899.) 

BODNDAKIES — StaTDTOBT   ScRVETR  — BCRVBTOB'B 
ReCORD— KviDBKCB— Ikbtrdotioks. 

1.  Under  1  Rev.  St.  1862,  p.  409,  providing 
that  in  proceedings  to  establish  corners,  lines, 
etc.,  the  county  surveyor  must  s^ve  notice  to  the 
adjoining  landowners,  unless  they  are  ail  present 
and  consenting  to  the  surrey,  a  surveyor's  rec- 
ord, reciting  that  "the  parties"  were  "present 
and  consenting  to  the  survey,"  without  naming 
them,  is  insufficient  to  render  such  a  record  ad- 
missible In  evidence. 

2.  Where  a  surveyor's  record  falls  to  show 
that  notice  was  given  to  the  owners  of  lands  ad- 
joining a  line  sought  to  be  established,  as  re- 
quired by  1  Rev.  St.  1852,  p.  468,  such  defect 
is  not  obviated  by  any  presumption  that  the  offi- 
cer did  his  duty,  he  not  being  required  to  give 
such  notice. 

3.  On  an  appeal  from  a  statutory  survey,  it 
is  not  error  to  exclude  a  contract  between  app'el- 
lant  and  a  former  owner,  which  mentions  the 
quantity  of  land  appellant  is  to  get,  but  con- 
tains nothing  as  to  the  location  of  the  disputed 
line.  ' 

4.  On  an  appeal  from  a  statutory  survey,  the 
court  excluded  a  letter  from  a  former  owner  to 
appellant,  stating  that  no  private  survey  made 
by  the  latter  would  be  recognized,  and  warning 
him  to  keep  off  the  land  until  a  legal  survey 
should  be  made.  n<id  not  error,  since  it  proved 
nothing,  and  no  advantage  could  inure  to  appel- 
lant from  any  admission  contained  therein. 

5.  Instructions  authorizing  a  finding  on  evi- 
dence Improperly  admitted  are  erroneous. 

6.  An  agreement  between  landowners  that  a 
survey  shall  be  made  does  not  justify  a  sur- 
veyor In  changing  a  comer  or  line  lawfully  es- 
tablished by  a  previous  survey. 

7.  A  notice  by  the  owner  of  land  that  he 
will  cause  an  o/ilcial  survey  to  be  made,  or  his 
consent  in  writing  that  a  survey  may  be  made, 
for  the  purpose  of  establishing  comers  or  lines, 
does  not  operate  as  a  waiver  or  abandonment  of 
any  right  such  owner  has  under  previous  sur- 
veys. 

Appeal  from  circuit  court,  Newton  county; 
M.  B.  Lalry,  Special  Judge. 

Action  by  Frank  Atkinson  and  wife  against 
Thomas  Williams.  There  was  a  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

Stuart  Bros.  &;  Hammond,  J.  W.  Dyer,  and 
E.  Grant  Hall,  A>r  appellant  Fraser  &  Ish- 
am,  for  appelleeb. 


DOWIiING,  J.  Frank  Atkinson  aud  Rach- 
el Atkinson,  who  were  the  plalntitts  below, 
appealed  from  a  statutory  survey  made  by 
one  Garls  to  the  Benton  circuit  court  The 
survey  appealed  from  was  set.  aside,  and, 
upon  the  appointment  and  order  of  the  court, 
a  second  survey  was  made  by  one  Kolb. 
Frank  Atkinson  and  Rachel  Atkinson  again 
appealed.  The  venue  of  the  cause  was  chan- 
ged to  NewtoD  county,  and  a  trial  in  the 
Newton  circuit  court  resulted  in  a  verdict 
and  judgment  against  the  survey  so  made  by 
Kolb.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  made  and  overruled,  and 
exceptions  were  taken  to  these  decisions. 
The  judgment  upon  the  verdict  directed  that 
the  Kolb  survey  be  set  aside,  and  that  Lewis 
S.  Aster,  a  competent  surveyor,  be  appoint- 
ed to  make  a  new  survey,  and  to  establish 
the  line  between  sections  28  and  29,  in  town- 
ship 24  N.,  range  7  W.,  in  Benton  county. 
There  was  also  a  judgment  for  costs  against 
'Williams.  From  this  Judgment  Williams  ap- 
peals to  this  court  and  the  errors  assigned 
are  the  overruling  of  the  motions  for  a  new 
trial  and  In  arrest  of  judgment 

Frank  Atkinson  seems  to  have,  no  interest 
In  the  controversy,  and  was  probably  joined 
as  a  plaintiff  below  only  because  he  was  the 
husband  of  Rachel  Atkinson.  As  the  motion 
In  arrest  of  judgment  is  not  discussed  in  ap- 
pellant's brief,  the  objection  to  this  ruling 
Is  waived.  The  reasons  for  a  new  trial 
which  we  consider  material  relate  to  the  ad- 
mission in  evidence  of  a  supposed  record  of 
what  is  referred  to  as  the  "Robertson  Sur- 
vey," the  exclusion  of  certain  documentary 
evidence  offered  by  appellant,  and  the  giving 
of  and  refusal  to  give  certain  instructions. 

By  the  admission  of  counsel  for  appellees, 
the  substantial  controversy  Is  as  to  the  ad- 
missibility in  evidence  of  the  so-called  "Rob- 
ertson Survey."  Upon  the  trial  below  the  ap- 
pellees were  permitted  to  Introduce  in  evi- 
dence, over  the  objection  and  exception  of  the 
appellant  the  following  writing: 
"Wm.  T.  Rowe. 

A  © e e o 

"The  parties  present  and  consenting  to  sup 
vey  and  location  of  comers.  James  Howeth 
and  Thomas  Crawson  was  sworn  as  chain 
carriers.  Perpetuated  section  comer  between 
sections  20,  21,  28,  29,  In  town  24  north,  range 
7  west  hy  a  post  at  thence  located  qu. 

section  or  ^  mile  comer  at  *0,'  by  oak  post 
marked  \i  s.,  and  also  the  Mi  %  sec.  corner  be- 
tween A.  C  by  oak  post  marked  H  %  s-" 

"H.  Robertson,  Co.  Surveyor. 

"Survey  May  14th,  1853." 

The  action  of  the  court  In  admitting  this 
paper  in  evidence  was  erroneous.  As  the  law 
stood  when  this  survey  is  alleged  to  have  l)een 
made,  ten  days'  notice  of  such  survey  was 
required  as  to  the  resident  owners  of  the  ad- 
joining lands,  or,  if  such  owners  were  non- 
residents of  the  county,  three  weeks'  notice 
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by  publication  In  a  newspaper  nearest  to  such 
land,  unless  all  the  proprietors  of  the  lands 
adjoining  the  corner  which  the  county  sur- 
wyor  was  required  to  establish  or  perpetuate, 
and  the  line,  which  he  was  required  to  view 
and-  establish,  were  present  and  consenting 
to  the  survey,  or  had  consented  thereto  in 
writing.  1  Rev.  St.  1852,  p.  469.  The  sup- 
posed record  of  the  Robertson  survey  wholly 
fails  to  show  that  any  notice  was  given,  or 
thai  all  the  proprietors  of  the  lands  adjoin- 
ing the  c<»ner  to  be  perpetuated  and  the  line 
to  be  established  were  present  and  consent- 
ing to  the  survey,  or  that  they  had  so  con- 
sented in  writing.  The  words,  "The  parties 
present  and  consenting  to  survey  and  location 
of  comers,"  do  not  import  that  all  the  pro- 
prietors of  the  lands  to  be  affected  by  such 
survey  were  present  and  consenting.  Who 
the  "parties"  so  alleged  to  be  present  were, 
or  whether  they  were  the  owners  of  the  lands 
adjoining  the  corners  to  be  perpetuated,  or  the 
lines  to  be  viewed  and  established,  does  not 
appear.  To  render  the  supposed  record  ad- 
missible in  evidence,  the  names  of  such  own- 
ers of  the  adjoining  lands  as  were  present 
should  have  been  set  out,  or  it  should  have 
been  shown  by  other  evidence  that  they  had 
been  duly  notified,  had  consented  in  writing 
to  such  survey,  or  were  present  and  consent- 
ing to  it.  Such  evidence  by  parol  or  in  writ- 
ing would  have  been  competent  This  omis- 
sion in  the  document  offered  was  not  supplied 
by  any  kind  of  proof.  If  notice  was  not  giv- 
en to  the  adjoining  landowners,  or  if  they  did 
not  consent  in  writing,  or  were  not  present 
and  consenting,  the  surveyor  had  no  author- 
ity to  establish  or  perpetuate  a  comer,  or  to 
view  and  establish  a  line,  and  his  proceed- 
ings under  such  circumstances  were  void. 
This  defect  in  the  supposed  record  Is  not  ob- 
viated by  any  presumption  that  the  officer 
did  bis  duty.  It  was  not  his  duty  to  notify 
the  proprietors  of  adjoining  lands,  to  bring 
them  before  him,  or  to  obtain  their  consent 
to  the  survey.  The  cases  referred  to  by  coun- 
sel for  appellees  in  support  of  the  proposition 
that,  where  a  public  record  Is  silent  as  to 
notice,  the  law  will  presume  that  notice  was 
given,  relate  only  to  courts  of  general  Juris- 
diction. Where  the  court  is  one  of  Inferior 
and  limited  Jurisdiction,  such  as  the  court  of 
a  Justice  of  the  peace,  no  such  presumption 
is  indulged,  but  It  must  affirmatively  appear 
that  notice  was  given.  Railroad  Co.  v. 
Shultz,  31  Ind.  150;  State  v.  Gaehenheimer, 
30  Ind.  63.  It  Is  said  in  Strosser  v.  City  of 
Fort  Wayne,  100  Ind.  443:  "The  right  to  no- 
tice is  a  fundamental  one,  and  it  is  a  rule  of 
wide  application  that,  in  order  to  take  from 
a  citizen  any  rights  or  to  Impose  upon  him 
any  burdens,  notice  of  some  kind  must  be 
given  him."  This  rule  applies  as  well  to  stat- 
utory proceedings  where  notice  is  required, 
such  as  official  surveys  of  lands,  as  to  the  pro- 
ceedings of  courts. 

The  exclusion  by  the  court  of  the  written 
agreement  between  appellant  and  Templeton, 


the  assignee  of  Cephas  Atkinson,  a  former 
owner  of  section  28,  was  proper.  While  the 
contract  mentioned  the  quantity  of  land  ap- 
pellant was  to  get,  it  afforded  no  evidence  of 
the  true  location  of  the  disputed  corner  or 
line. 

Appellant  ofiTered  in  evidence  a  letter  from 
Templeton,  the  assignee  of  Cephas  Atkinson, 
stating  that  no  private  survey  made  by  ap- 
pellant would  be  recognized,  and  warning  ap- 
pellant to  keep  off  of  section  29  (then  held  by 
Templeton,  as  such  assignee)  until  a  legal 
survey  should  be  made,  and  the  comers  and 
lines  legally  established.  The  coiurt  sustain- 
ed an  objection  to  this  evidence,  and,  we 
think,  correctly.  It  proved  nothing,  and  no 
advantage  could  Inure  to  appellant  from  any 
supposed  admissions  made  in  It. 

The  court  of  Its  own  motion  gave  to  the 
Jury  Instructions  Kos.  11  and  12,  to  which  ap- 
pellant excepted.  Both  of  these  Instructions 
were  based  upon  the  record  and  documentary 
evidence  of  the  Robertson  survey,  which,  as 
we  have  decided,  was  improperly  admitted. 
While  these  Instructions  might  be  unobjec- 
tionable under  some  circumstances,  as  ab- 
stract statements  of  the  law,  they  were  not 
applicable  to  the  facts  of  this  case,  and  were 
calculated  to  mislead  the  Jury.  The  court 
having  permitted  the  record  of  the  Robertson 
survey  to  be  given  in  evidence,  and  no  proof 
that  the  owners  of  the  adjoining  lands  affect- 
ed by  that  survey  were  present  and  consent- 
ing thereto  havhig  been  made,  except  such 
as  was  furnished  by  the  recital  in  that  record, 
these  instructions  authorized  the  Jury  to  find, 
from  that  recital  alone,  that  such  owners  were 
present  and  consenting  to  the  survey.  This, 
we  think,  was  error. 

Appellant  also  complains  of  Instruction  No. 
2,  given  by  the  court  at  the  request  of  appel- 
lees, but  the  objection  Is  not  well  taken.  The 
instructioa  states  the  law  correctly.  An 
agreement  between  landowners  that  a  survey 
shall  be  made  does  not  Justify  the  surveyor 
in  changing  a  corner  or  line  lawfully  estab- 
lished by  a  previous  survey. 

The  rulings  of  the  court  In  refusing  to  give 
Instructions  Nos.  1,  2,  3,  and  4  are  called  in 
question.  These  instructions  informed  the 
Jury,  in  substance,  that  they  should  not  con- 
sider the  Robertson  survey,  of  which,  as  we 
have  seen,  there  was  no  proof;  that  the  ques- 
tion they  were  to  try  was  whether  the  Kolb 
survey  was  correct;  that  the  Robertson  sur- 
vey was  not  conclusive  as  to  the  location  of 
the  corner  in  dispute,  and,  if  considered  at  all, 
it  was  to  be  considered  in  connection  wiOi 
other  evidence  In  the  case;  and  that  the  Jury 
was  to  determine,  upon  the  whole  of  the  evi- 
dence, whether  the  Kolb  survey  was  substan- 
tially correct  and  conformed  to  the  original 
government  survey.  These  Instructions  state 
the  law  correctly,  and  should  have  been  given. 

The  last  point  discussed  by  appellant's  coun- 
sel is  the  legal  effect  of  an  agreement  signei^ 
by  each  of  the  proprietors  of  the  lands  ad 
joining  the  disputed  comer  and  line,  substao- 
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tlally  as  follows:  "For  the  purpose  of  estab- 
llBhing  the  southwest  corner  and  the  north- 
west comer  of  Bectlon  twenty-eight  (28),  and 
the  line  dividing  said  section  twenty-eight  (28) 
from  section  twenty-ulne  (29),  and  perpetuat- 
ing the  same,  in  township  twenty-four  (24) 
north,  of  range  seven  (7)  west,  in  the  county 
of  Benton  and  state  of  Indiana,  and  tor  the 
purpose  of  saving  the  expense  of  publication 
and  service  of  notice,  I  hereby  waive  service 
aa  required  by  statute,  and  consent  tliat  such 
Burvey  may  be  had  on  Thursday,  May  9, 1886, 
and  hereby  represent  that  I  am  the  owner  of 
the,"  etc.,  "In  said  county  and  state.  [Signed 
by  owner  of  land  described.]"  It  is  contend- 
ed by  counsel  for  appellant  that  this  paiier 
operates  as  a  waiver  of  former  surveys,  and 
is  an  agreement  to  disregard  them.  We  put 
no  such  construction  on  It.  The  sole  and  only 
effect  of  this  agreement  was  to  dispense  with 
the  notice  required  by  the  statute.  Wood  v. 
Knper,  160  Ind.  622,  SO  N.  E.  766.  Ndther 
a  notice  by  the  owner  of  lands  that  he  will 
cause  an  ofBdal  surrey  to  be  made,  nor  the 
consent  of  such  owner.  In  writing  or  other- 
wise, that  a  survey  may  be  made,  for  the 
purpose  of  establishing  comers  or  lines,  op- 
erates as  a  waiver  or  abandonment  of  any 
right  such  owner  may  have  under  previous 
■urveys.  Such  notice  or  consent  does  not  in 
any  manner  or  to  any  extent  set  aside  former 
BorveyB,  or  authorize  any  one  to  disregard 
them.  A  demand  for  a  survey,  or  the  con- 
sent of  the  ownor  of  lands  that  a  survey  may 
be  made,  is  not  to  be  construed  as  an  admi»- 
Blon  that  the  location  of  a  comer  or  line  is 
uncertain,  or  that  such  comers  or  lines  have 
been  Incorrectly  located  by  any  previous  sur- 
yej,  at  that  any  comer  or  line  established  or 
located  by  a  former  nirrey  to  to  be  set  aside. 
For  the  errors  of  the  court  in  admitting  the 
record  of  the  Rot)ert8on  survey,  and  In  giving 
and  refusing  to  give  the  instractlons  referred 
to  In  this  opinion,  the  J\idgment  to  reversed, 
with  instmctlona  to  grant  a  new  trial. 


062  Ind.  «!) 

SPAOT  T.  EVANS.  1 

(Supreme  Court  of  Indiana.    Jan.  18,  1899.) 

TaxsPASs — LicENSB  TO  CcT  Stakdino  Trebs — Rbv- 

OCATION— SUBVBTB— ESTOPPBI.. 

1.  Standing  trees  may  be  the  sabject  of  a 
parol  sale,  so  as  to  give  the  purchaser  a 
license  to  go  on  the  land  and  remove  them. 

2.  The  death  of  such  a  licensor  before  the  li- 
cense is  executed  effects  a  revocation  of  the 
license. 

S.  The  owner  of  land  who  canses  or  consento 
to  a  statutory  survey  loses  none  of  his  rights, 
■nd  is  not  estopped  from  claiming  title  to  his 
land,  tbouKb  such  survey  remains  unappealed 
from,  since  it  is  only  prima  facie  evidence  in  fa- 
vor of  the  lines  and  comers  so  run  and  establish- 
ed, and  nothing  more. 

Appeal  from  circuit  court  Warren  county; 
J.  M.  Rabb,  Judge. 

Action  by  Arthur  Evans  against  John  W. 
Spacy.    There  was  a  Judgment  for  plaintiff 
and  defendant  appeals.    Affirmed. 
'RebearlDg  denied. 


E.  F.  McCabe,  for  appellant  O.  V.  Me< 
Adams,  for  appellee. 

DOWLING,  J.  Tbto  to  an  action  by  the  ap- 
pellee against  the  appellant  for  a  trespass  of 
appellant  In  wrongfully  entering  upon  the 
lands  of  the  appellee,  as  alleged,  and  cutting 
down  and  removing  therefrom  a  growing 
hedge.  Answer  in*  denial,  and  a  special  plea 
stating.  In  substance,  that  the  land  on  which 
the  hedge  stood  belonged  to  the  mother  of 
the  appellee,  that  appellant  purchased  the 
hedge  from  her,  and  that  upon  her  death  the 
appellee  inherited  said  lands,  and  had  knowl- 
edge of  such  purchase,  but  had  not  forbidden 
appellant  to  remove  such  hedge. 

A  demurrer  to  this  paragraph  was  sustained, 
and  this  decision  presents  the  first  question 
for  review.  Standing  trees  may  be  the  sub- 
ject of  a  sale  by  parol,  so  as  to  give  the  pur- 
chaser a  license  to  go  upon  the  land  to  cut  and 
remove  them.  1  Ld.  Raym.  182;  Owens  v. 
Lewis,  46  Ind.  488;  Armstrong  v.  Lawson,  78 
Ind.  498;  Cool  v.  Lumber  Co.,  87  Ind.  531. 
See,  also,  note  to  KIngsley  t.  Holbrook,  86 
Am.  Dec.  162.  But  the  death  of  the  licensor 
before  the  license  to  executed  effects  a  revoca- 
tion of  such  license.  Hunt  v.  Bousmanier's 
Adm'rs,  8  Wheat  174;  De  Haro  v.  U.  8.,  6 
Wall.  699;  2  Lawson,  Bights,  Bern,  tc,  Prac. 
i  2674;  Carter  T.  Page,  26  N.  C.  424.  The 
case  of  Sogers  T.  Cox,  96  Ind.  167,  to  which 
we  are  referred  by  counsel  for  appellant  does 
not  touch  the  question  as  to  the  effect  of  the 
death  of  the  licensor  or  owner  of  the  land 
before  the  license  has  been  executed.  In  that 
case  the  contract  was  in  writing.  The  appel- 
lant had  purchased  from  the  appellee  a  build- 
ing, whether  temporary  or  of  permanent  char- 
acter does  not  appear,  situated  on  appellee's 
land.  Appellant  entered  on  the  land  for  the 
purpose  of  removing  the  building.  Both  par- 
ties to  the  license  were  living.  In  an  action 
for  trespass  it  was  held  that  these  facts  were 
sufficient  to  constitute  a  defense.  We  think 
the  demurrer  to  the  third  answer  was  properly 
sustained. 

The  remaining  error  assigned  is  the  overrul 
Ing  of  appellant's  motion  for  a  new  trial.  The 
grounds  of  that  motion  are  that  the  finding  of 
the  court  is  contrary  to  law  and  that  it  to  not 
sustained  by  sufficient  evidence.  The  real 
question  Involved  to  the  ownership  of  the 
narrow  strip  of  land  near  the  dividing  line 
between  sections  11  and  14.  The  hedge  al- 
leged to  have  been  wrongfully  cut  down  by 
appellant  was  on  this  strip.  There  was  evi- 
dence, more  or  less  satisfactory,  of  four  dif- 
ferent surveys,  the  object  of  which  was  to 
establish  the  comers  of,  and  relocate  the  line 
between,  sections  11  and  14.  The  correctness 
of  the  first  known  (us  the  "Webb  Survey," 
made  upon  proper  notice,  hi  1871,  is  not  seri- 
ously questioned.  The  subsequent  surveys, 
made  by  Smith  in  1881  and  by  Taylor  in  1885, 
appear  to  have  been  informal,  and  afford  little 
aid  in  determining  the  location  of  the  original 
line.    In  1886  a  fourth  survey  was  made  by 
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one  Gemmer,  at  the  Instance  of  appellee  and 
after  notice  to  appellant  By  this  surrey  It 
appeared  that  the  hedge  was  upon  the  lands 
of  appellant  Appellant  contends  that,  be- 
cause appellee  procured  this  surrey  to  be 
made,  be  is  conclusively  bound  by  it  and 
hence  that  the  finding  of  the  court  is  con- 
trary to-  law.  We  do  not  so  Interpret  the 
statute.  The  owner  of  land  who  causes  a  sur- 
vey to  be  made  agreeably  to  the  provisions  of 
the  statute,  or  who  consents  to  a  survey,  loses 
none  of  his  rights  by  such  proceeding  or  con- 
sent The  fact  that  he  has  caused  a  survey  to 
be  made,  or  has  consented  to  one,  does  not 
eatop  him  from  claiming  title  to  his  land,  not- 
withstanding such  survey  remains  nnappealed 
from.  By  such  survey  he  is  deprived  of  no 
right  of  action  or  defense  arising  from  pos- 
session or  any  other  source  of  title.  An 
official  survey  Is,  as  the  statute  declares,  prima 
facie  evidence  in  favor  of  the  comers  so  es- 
tablished and  the  lines  so  run,  and  nothing 
more.  Its  legal  effect  is  merely  to  furnish 
one  species  of  evidence,  which  may  or  may 
not  be  material.  In  the  determination  of  a 
question  of  title,  and  which  may  be  entirely 
controlled  and  overcome  by  evidence  of  an- 
other liind,  such  as  proof  of  adverse  posses- 
sion under  claim  of  title  for  20  years,  a  valid 
agreement  with  the  adjoining  owner  for  a 
different  line,  and  the  like.  Herbst  v.  Smith, 
71  Ind.  44;  Wingler  v.  Simpson,  93  Ind.  201; 
Riggs  V.  RUey,  113  Ind.  208,  15  N.  B.  253; 
Cleveland  v.  Obenchaln,  107  Ind.  591,  8  N.  H. 
624;  RusseU  v.  Senior,  113  Ind.  520,  21  N.  E. 
292;  Wood  v.  Knper,  150  Ind.  C22,  50  N.  E. 
755;  Williams  v.  Atidnson  (at  the  present 
term)  62  N.  E.  008. 

This  question  being  disposed  of,  the  applica- 
tion for  a  new  trial  stands  entirely  upon  the 
ground  that  the  finding  is  not  sustained  by 
sufficient  evidence.  A  great  deal  of  evidence 
pertinent  to  the  Issues  was  given  on  both  sides. 
The  rule  which  governs  this  court  will  not 
permit  us  to  weigh  it.  We  find  no  error  In 
the  decision  of  the  trial  court  overruling  the 
motion  for  a  new  trial.    Judgment  affirmed. 


(152  Ind.  104) 

STOERMEB  v.  PEOPLE'S  SAV.  BANK  OP 
EVANSVILLE,  IND. 

(Supreme  Court  of  Indiana.    Jan.  12,  1899.) 

Mechanics'  LtsNs— Lim  itations— Uortoaobs. 

Under  Bums'  Rev.  St  1894,  {  7259  (Acts 
1889,  p.  258),  making  a  mechanic's  lien  void  if 
aot  enforced  within  a  year  of  its  recording,  a  me- 
chanic's lien  foreclosed  within  the  required  time 
as  against  the  owner,  without  making  a  mort- 
gagee of  the  premises  a  party,  is  void  as  to  the 
latter  after  one  year  from  its  filing. 

Appeal  from  superior  court  Vanderburg 
county;  John  H.  Foster,  Judge. 

Action  by  the  People's  Savings  Bank  of 
Evansvllle,  Ind.,  against  Herman  Stoermer. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 


William  Relster,  for  appellant  James  T. 
Walker,  for  appellee. 

MONKS,  C.  J.  'In  1800  a  mortgage  was 
executed  to  appellee  on  certain  real  estate  In 
Evansvllle,  Ind.,  to  secure  a  loan  made  to 
the  mortgagor,  which  mortgage  was  duly  re- 
corded. Afterwards,  In  1884,  appellant  filed 
In  the  office  of  the  recorder  of  Yanderbntg 
county,  Ind.,  a  notice  of  Intention  to  hold  a 
mechanic's  lien  on  the  same  real  estate  for 
work  and  labor  done  and  performed  and  for 
material  furnished  In  the  erection  of  a  bnUd- 
Ing  on  said  real  estate.  Said  notice  was  filed 
within  60  days  after  the  last  Item  of  labor 
or  material  was  furnished,  and  said  meehan- 
Ic's  lien  was  In  all  respects  valid.  An  action 
was  commenced  In  the  conrt  below  within 
one  year  from  the  time  said  notice  was  filed, 
and  on. March  26,  1898,  said  mechanic's  lien 
was  foreclosed,  and  said  real  estate  ordered 
sold  to  pay  the  same.  Appellee  was  not  made 
a  party  to  said  action.  On  June  21,  1896, 
appellee  commenced  this  action  against  the 
mortgagor  to  foreclose  said  mortgage  exe- 
cuted In  1800,  making  appellant  and  oth- 
er Junior  llenholders  defendants.  Appellant, 
for  answer  to  appellee's  complaint  to  fore- 
close said  mortgage,  set  up  said  medianic'g 
lien  and  the  decree  foreclosing  the  same, 
alleging  that  said  mechanic's  lien  was  for 
labor  and  material  furnished  In  the  erection 
of  a  building  upon  said  real  estate  after  the 
execution  of  said  mortgage  thereon,  and  that 
said  mechanic's  Uen  on  said  bnlldlng  so  erect- 
ed was  superior  to  the  Uen  of  appellee's  said 
mortgage  thereon,  under  the  provisions  of 
Bums'  Rev.  St  1804,  S  7256  (Acts  1889,  p. 
257).  The  court  below  held  that  the  Uen  <a 
said  mortgage  was  superior  to  the  mechanic's 
Uen  on  said  bnlldlng,  and  rendered  Judg- 
ment accordingly. 

It  Is  provided  In  section  7256,  ropra,  being 
section  2  of  an  act  approved  March  9,  1889 
(Acts  1889,  p.  257),  that  when  land  is  hi- 
cumbered  by  a  mortgage,  and  a  building  Is 
erected  thereon,  the  mechanic's  Uen  on  said 
building  Is  superior  to  the  Uen  of  the  mort- 
gage thereon,  and  the  buUdIng  may  be  sold 
to  satisfy  the  meohanlc's  lien,  and  removed 
within  90  days  by  the  purchaser.  It  Is  In- 
sisted by  appellant  that  under  said  section 
the  mechanic's  lien  on  the  building  erected  on 
the  real  estate  described  In  the  mortgage  and 
notice  of  mechanic's  lien  was  superior  to  the 
Uen  of  said  mortgage,  and  that  he  was  enti- 
tled to  a  decree  for  the  sale  of  said  buUding 
to  pay  said  mechanic's  Uen,  and  that  the  pur- 
chaser under  such  decree  Would  have  the 
right  to  remove  said  building  within  90  days. 
It  Is  not  necessary  for  us  to  determine  as  to 
the  correctness  of  this  contention  of  appel- 
lant, for  the  reason  that  If  such  rl^t  exist- 
ed, he  has  not  asserted  it  within  the  time  re- 
quired by  the  statute.  The  laws  of  thia  state 
require  that,  to  enforce  a  mechanic's  Uen,  tiie 
action  must  be  commenced  within  one  year 
from  the  time  of  the  filing  of  the  notice  In 
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the  recorder's  office,  or,  If  credit  be  given, 
within  one  year  from  the  espiratlon  of  such 
credit,  and  If  not  commenced  within  the  time 
mentioned  the  same  is  null  and  void.  Bums' 
Rev.  St  1894,  |  7250  (Acts  1889,  p.  258);  As- 
sociation V.  Helberg  (No.  18,526;  last  term) 
51  N.  E.  916;  Demlng-Colhorn  Lumber  Co. 
V.  Union  Nat  Savings  &  Loan  Ass'n  (No.  IT,- 
9o9;  last  term)  51  N.  E.  836.  In  Association 
V.  Helberg,  supra,  an  action  to  foreclose  a 
mechanic's  lien  had  been  commenced  within 
the  time  fixed  by  statute,  and  the  same  fore- 
closed. Afterwards  said  real  estate  was  sold 
on  said  decree.  After  the  expiration  of  the 
time  within  which  the  law  requires  an  action 
to  foreclose  a  mechanic's  Hen  to  be  com- 
menced, a  person  holding  a  mortgage  on  said 
real  estate  which  was  Junior  to  said  me- 
chanic's lien,  but  who  was  not  made  a  party 
to  the  action  to  foreclose  said  mechanic's 
lien,  commenced  an  action  to  foreclose  the 
same,  and  made  the  purchaser  of  said  real 
estate  under  said  decree  of  foreclosure  a  par- 
ty defendant;  and  this  court  held  that  said 
mechanic's  lien  was  void,  as  against  said 
mortgage  lien,  for  the  reason  that  no  proceed- 
ing had  been  commenced  to  enforce  said  me- 
chanic's lien,  as  against  said  mortgage,  with- 
in Hie  year  fixed  by  statute.  Deming-Col- 
bom  Lumber  Co.  t.  Union  Nat  Savings  & 
Loan  Ass'n,  supra.  Is  to  the  same  effect  In 
this  case  appellant  claims  that  the  lien  of  ap- 
pellee's mortgage  on  said  buildings  was 
Jmiior  to  the  mechanic's  lien;  but  It  will  be 
observed  that  appellee,  the  owner  of  said 
mortgage,  was  not  made  a  party,  defendant 
or  otherwise,  in  the  action  to  foreclose  said 
mechanic's  lien,  and  that  no  action  was  com- 
menced against  appellee  to  enforce  said  me- 
chanic's lien  yrlthin  the  time,  required  by 
law.  Said  mechanic's  lien  was,  therefore, 
noU  and  void,  as  against  appellee's  mort- 
gage, under  the  law  as  declared  in  the  cases 
above  cited. 

Other  reasons  are  urged  to  sustain  the  ac- 
tion of  the  trial  court,  but  having  reached 
the  conclusion  that  the  mechanic's  lien  is 
nnll  and  void  as  against  said  mortgage,  It  is 
not  necessary  that  they  be  considered.  Find- 
ing no  error  In  the  record,  the  judgment  is 
affirmed. 


(152  iDd.  86) 

HILUKKR  T.  CITIZENS'  ST.  R.  00. 

(Supreme  Court  of  Indiana.    Jan.  10,  1899.) 

Pbksomai.  Isjuhies— Aotion  bt-Admikistbatob— 
Abatembst— Statotbs— Appeai- 

1.  Where  the  legislature  re-enacts  a  statute 
of  the  state,  it  adopts  also  the  constraction  giv- 
en thereto  by  the  courts  of  the  state  before 
the  re-enactment.  • 

2.  Under  Bums'  Rev.  St  1894,  {  283  (Hor- 
ner's Rev.  St.  1897,  S  282),  providing  that  causes 
of  action  arising  out  of  an  injury  to  a  person 
die  with  the  person,  except  actions  given  for 
an  injury  causing  the  death  of  any  person,  an  ad- 
ministrator cannot  sue  for  damages  for  physical 
pain  and  suffering  of  intestate,  since  the  right 
of  actMn  abates. 


S.  By  failing  to  discuss  an  assignment  of  er- 
ror, aiq>ellant  waives  the  error. 

Appeal  from  superior  court,  Marlon  county; 
Vinson  Carter,  Judge. 

Action  by  Alpha  W.  Hllllker,  administrator, 
etc.,  against  the  Citizens'  Street-Railread 
Company.  Therb  was  a  judgment  for  defend- 
ant, and  plalatiS  appeals.     Affirmed. 

George  W.  Qalvln,  for  appellant  W.  H. 
Latta,  for  appellee. 

MONKS,  C.  J.  The  appellant  brought  this 
action  against  appellee.  The  complaint  was 
in  two  paragraphs,  and  appellee's  demurrer 
to  each  paragraph  was  sustahied,  and,  appel- 
lant refusing  to  plead  further,  judgment  was 
rendered  against  him  on  demurrer.  The  er- 
rors assigned  call  in  question  the  action  of 
the  court  In  sustaining  said  demurrer  to  each 
paragraph  of  the  complaint. 

The  first  paragraph  seeks  to  recover  dam- 
ages, not  for  the  death  of  appellant's  Intestate, 
but  for  physical  pain  and  suffering,  and  the 
mental  anguish  caused  thereby,  being  such 
damages  only  as  the  intestate  could  have  re- 
covered If  be  had  lived.  It  is  not  averred  In 
said  paragraph  that  the  deceased  left  surviv- 
ing liim  a  widow  or  next  of  kin,  but,  on  the 
contrary,  it  is  averred  that  he  left  no  father 
or  mother  or  next  of  kin  surviving  him.  The 
cause  of  action  set  forth  in  said  paragraph  is 
in  tort,  and  the  facts  alleged  would  have  en- 
titled the  decedent  to  a  recovery  If  he  had 
lived.  It  is  admitted  by  counsel  for  appellant 
that  at  common  law  the  cause  of  action  set 
np  In  the  first  paragraph  of  the  complaint 
died  with  the  deceased,  and  did  not  survive; 
but  it  is  insisted  that  the  rule  in  this  respect 
was  changed  by- section  283,  Bums'  Rev.  St. 
1894  (section  282,  Homer's  Rev.  St  1897),  and 
that  under  the  provisions  of  said  section  the 
right  of  the  deceased  to  recover  damages  for 
his  physical  pain  and  snfTerlng,  and  mental 
anguish  caused  thereby,  did  not  die  with  the 
deceased,  but  survived,  and  the  same  may  be 
recovered  in  an  action  by  his  administrator. 
It  is  settled  law  that,  in  the  absence  of  statu- 
tory enactments,  actions  for  Injuries  to  the 
person  abate  on  the  death  of  the  person  in- 
jured, and  do  not  survive  to  the  personal  rep- 
resentatives. Bums  ▼.  Railroad  Co.,  113  Ind. 
169,  170,  171,  15  N.  E.  230.  Unless,  therefore, 
some  statute  revives  the  common-iaw  right  of 
action  for  a  personal  injury,  and  makes  it  sur- 
vive the  death  of  the  injured  person  to  his 
representatives,  no  cause  of  action  is  stated 
in  said  first  paragraph. 

In  1852,  the  legislature  adopted  a  Oxie  of 
Civil  Procedure,  section  782  of  which,  on  page 
330,  2  Gav.  &  H.  St,  is  the  same  as  section 
283  (282),  supra,  except  that  the  last-named 
section  contains,  in  addition  to  what  is  set 
forth  in  section  782,  supra,  the  words  "malici- 
ous prosecution."  It  was  held  by  this  court, 
in  Stout  V.  Railroad  Co.,  41  Ind.  149,  decided 
at  the  November  term,  1872,  of  this  court, 
that  a  cause  of  action  arising  out  of  Injuries 
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to  the  person  died  with  the  person,  and  did 
not  survive,  under  the  provisions  of  section 
782,  supra.  The  case  in  41  Ind.  was  cited 
with  approval,  and  the  same  doctrine  declar- 
ed, in  Railroad  Co.  T.  Stout,  53  Ind.  143,  145, 
deeded  In  1876.  See,  also,  Hllker  v.  Kelley, 
ISO  Ind.  366,  358,  30  N.  E.  304;  Bums  v. 
Ralhroad  Co.,  113  Ind.  169,  171.  15  N.  B.  230. 
This  was  the  settled  Judicial  construction  of 
said  section  T82,  supra,  In  1881  when  the  pres- 
ent Code  of  Civil  Procedure  was  enacted  by 
the  legislature.  Section  6  of  said  Code,  be- 
ing section  283,  Bums'  Rev.  St  1894  (section 
282,  Homer's  Rev.  St.  1897)  was  a  re-enact- 
ment of  said  section  782,  supra,  of  the  Code 
of  1852,  except  that  the  words  "malicious 
prosecution"  were  added  thereto.  It  is  the 
settled  rule  that,  when  a  legislature  re-enacta 
a  statute  of  the  state,  it  adopts  also  the  con- 
struction given  to  such  statute  by  the  courts 
of  such  state  before  such  re-enactment  End. 
Interp.  St  {§  368,  371,  and  cases  cited  in 
notes;  Suth.  St  Const  t  256,  on  pages  336, 
337;  Black,  Interp.  St  pp.  161,  162.  It  fol- 
lows, therefore,  that  the  legislature,  in  re- 
enacting  section  782,  supra,  of  the  Code  of 
1852,  as  section  283  (282),  supra,  adopted  the 
construction  given  by  this  court  to  section 
782,  supra,  in  the  cases  above  cited,  and  that 
a  cause  of  action  for  injuries  to  the  person 
does  not  surrive,  but  dies  with  the  person. 

In  Bums  v.  Railroad  Co.,  supra,  this  court, 
speaking  in  regard  to  the  statutes  on  the  sub- 
ject of  actions  for  the  death  of  another,  said: 
"These  statutes,  while  they  do  not  In  terms 
revive  the  common-law  right  of  action  for 
personal  injury,  nor  make  it  survive  the  death 
of  the  injured  person,  create  a  new  right  In 
favor  and  for  the  benefit  of  next  of  kin  or 
heirs  of  the  person  whose  death  is  wrongful- 
ly caused."  In  Railroad  Co.  v.  Goodykoontz, 
119  Ind.  Ill,  21  N.  E.  472.  this  court  In 
speaking  on  the  same  subject  at  pag;e  113, 
110  Ind.,  and  page  472,  21  N.  E.,  said:  "The 
pain  and  suffering  endured,  and  the  perma- 
nent Injury  resulting  from  the  wounding  or 
maiming  of  the  minor,  are  personal  to  him- 
self, and  damages  for  such  pain  and  Injuries 
are  always  recoverable  for  his  benefit  We 
know  of  no  principle  or  precedent  which  sus- 
tains a  recovery  of  damages  for  the  death  of 
a  human  being,  no  matter  how  caused,  simply 
for  the  purpose  of  enhancing  the  value  of  the 
decedent's  estate.  The  action  is  given  to  af- 
ford compensation  for  those  who  have  sus- 
tained pecuniary  loss  by  the  death,  and  not 
for  the  benefit  of  the  decedent's  estate."  It  is 
evident  that  the  actions  arising  out  of  in- 
juries to  the  person,  other  than  seduction, 
false  imprisonment  and  malicious  prosecution, 
which  section  283  (282),  supra,  provides  do  not 
abate  on  the  death  of  the  person,  are  the  ac- 
tions provided  for  in  sections  267,  285,  Bums' 
Rev.  St  1894  (sections  266,  284.  Horner's  Rev. 
St  1897).  Under  said  sections  actions  can 
only  be  maintained  by  the  father  or  mother, 
depending  upon  the  facts  of  the  case,  or  by 
the  personal  representative  for  the  benefit  of 


the  widow  and  next  of  kin,  and  not  for  tiie 
benefit  of  the  decedent's  estate.  The  court 
did  not  err,  therefore,  in  sustaining  the  de- 
murrer to  the  first  paragraph  of  complaint 

Appellant  having  failed  to  discuss  the  as- 
signment of  error  calling  In  question  the  ac- 
tion of  the  court  In  sustaining  the  demurr« 
to  the  second  paragraph  of  the  complaint,  the 
same  Is  waived.    Judgment  affirmed. 


(152  Ind.  u») 
DB  PAUW  PLATE-GLASS  CO.  T.  CITY  OF" 
ALEXANDRIA,  i 
(Snprems  Court  of  Indiana.    Jan.  11,  1899.) 

Mdnicifai.  Cokporations — Ankbzatioic  of  Tsa- 
BiTOBT— Taxation — Refondimo— Bs- 

TOPPBI.— EtIDBSOB. 

1. 2  Bums'  Rev.  St  1894,  {  3618  (Bev.  St 
1881,'  i  3157),  providing  that  the  common  comi- 
dl  may  at  any  time  order  the  amounts  erroneoos- 
ly  assessed  against  and  collected  from  any  tax- 
payer to  be  refunded,  is  mandatory. 

2.  Where  facts  stated  in  a  special  finding  ad- 
mit of  but  one  conclusion,  the  deduction  there- 
from is  a  conclusion  of  law,  and  not  an  nltimats 
tact 

8.  Where  a  corporation,  with  notice  tliat  a 
city  by  its  proper  authorities  had  attempted  to 
annex  its  property,  received  benefits  from  the 
city  for  more  tlian  three  years,  allowed  the  city 
to  sell  its  property  for  taxes,  wtiich  one  of  its 
officers  bought  in  without  calling  in  questioo 
the  right  of  the  city  to  levy  such  taxes,  and 
made  no  objection  to  being  counted  in  the  city 
limits,  it  is  estopped  from  asserting  Its  immoni- 
ty  from  taxation  during  such  time. 

Appeal  from  superior  court,  Hadlson  coun- 
ty; W.  S.  Dlven,  Judge. 

Action  by  the  De  Pauw  Plate-Glass  Com- 
pany against  the  city  of  Alexandria,  There 
was  a  Judgment  for  defendant  and  plaintiff 
appeals.    Affirmed. 

John  W.  Lovett  and  F.  B.  HoUoway,  for  ap- 
pellant   Walker  &  Foster  and  Jamea  A.  May, 

for  appellee. 

HADLET,  J.  The  appelant  sued  the  ap- 
pellee In  two  paragraphs  of  complaint  His 
first  seeks  to  recover  the  amount  collected  by 
the  city  of  Alexandria  (app^ee)  as  city  taxes 
for  the  years  1893  and  1894,  and  the  second 
to  cancel  and  annul  the  taxes  assessed  by  the 
appellee  against  the  appellant's  property  for 
the  year  1895  and  to  enjoin  the  collection  of 
the  same.  The  first  paragraph  of  the  an- 
swer admits  facts  In  the  complaint  which 
show  that  the  property  of  the  appellant  was 
not  legally  annexed  to  appellee,  and  there- 
fore not  subject  to  assessment  for  city  taxes, 
but  seeks  to  avoid  liability  on  account  of 
facts  therein  alleged.  Appellant's  demurrer 
to  the  first  paragraph  of  answer  was  over- 
ruled. The  case  was  submitted  to  the  court 
for  trial,  and,  upon  prbper  request  the  facts 
were  found  specially,  and  conclusions  of  law 
stated  thereon  In  favor  of  appellee,  and  final 
Judgment  entered  accordingly. 

As  set  forth  in  the  special  finding,  the  facts 
important  In  presenting  the  question  involved 
are  as  follows:    The  appellant  to  a  manofac- 

*ReIieariiis  denied. 
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taring  corporation  under  the  laws  of  the  atate 
of  Indiana,  having  a  factory,  plant,  and  office 
in  Monroe  township,  Madison  county,  Ind., 
located  on  a  tract  of  nnplatted  ground  con- 
taining 32  acres,  which  gronnd  was  conveyed 
to  appellant  by  metes  and  bounds  by  deed  of 
the  Alexandria  Land  &  Gas  Company  on  the 
28th  day  of  January,  1882.  Appellant's  only 
office,  factory,  and  place  of  business  in  said 
county  was  on  said  tract  of  land,  and  said 
tract  and  the  property  thereon  was  the  prop- 
erty upon  which  the  taxes  are  assessed  by  the 
city  of  Alexandria.  Its  principal  office  was 
in  Floyd  county,  Ind.  Said  lands  were  never 
annexed  to  the  city  of  Alexandria  by  any  pro- 
ceedings before  the  board  of  commissioners 
of  said  county,  nor  by  any  resolution  of  the 
common  councU  of  said  city  (appellee),  npon 
the  request  of  the  plaintiff  or  any  owner 
thereof.  Xhe  appellee  caused  to  be  assessed, 
levied,  and  placed  upon  its  tax  duplicate, 
against  said  plant,  factory,  and  personal  prop- 
erty, as  city  taxes  for  the  year  1893,  the  sum 
of  ^520.36;  for  the  year  1894,  the  sum  of  $1,- 
085.37;  and  for  the  year  1U95,  $1,211.69.  On 
the  28th  day  of  May,  1895,  appellee,  through 
its  treasurer,  levied  upon  and  sold  personal 
proi>eTty  of  the  plaintifC  for  the  taxes  so  as- 
sessed for  the  years  1893  and  1894,  to  make 
the  sum  of  $1,605.25,  for  the  payment  of  city 
taxes,  which  amount  of  money,  with  costs  of 
sale,  appellee  received  and  retained  as  the 
proceeds  of  said  sale,  and  refused  to  pay  to 
appellant  Said  personal  property  was  bid  in 
by  Charles  T.  Doxey  in  his  individual  ca- 
pacity, he  being  a  director  and  vice  president 
of  the  appellant  company.  On  the  13th  day 
of  Jnne,  1896,  the  plaintiff  petitioned  the  com- 
mon council  of  the  city  of  Alexandria,  set- 
ting forth  the  aforesaid  facts,  and  asking  the 
common  council  to  refund  said  money  receiv- 
ed by  it,  and  to  certify  off  of  the  tax  dupli- 
cate and  cancel  the  amount  of  taxes  so  placed 
thereon  against  the  property  for  the  year 
1896,  which  petition  said  common  council  re- 
fused, and  refused  to  pay  said  sum  to  the  ap- 
pellant, or  to  certify  said  taxes  off  of  said 
duplicate,  and  is  proposing  to  collect  the 
same.  On  the  31st  day  of  January,  1883, 
Alexandria  was  a  town,  and  bad  been  for 
many  years  before  that  date,  and  on  said 
date  the  town  of  Alexandria  became,  by  prop- 
er proceedings,  the  city  of  Alexandria,  or- 
ganized and  existing  under  the  general  laws 
of  the  state  of  Indiana  for  the  incorporation 
and  government  of  cities.  On  the  28th  day 
of  January,  1892,  the  Alexandria  Land  &  Gas 
Company,  a  private  corporation,  was  the  own- 
er of  a  large  tract  of  land,  consisting  of  sev- 
eral hundred  acres.  Including  the  tract  con- 
veyed to  the  appellant,  on  which  said  factory 
is  located,  and  which  lands  adjoined  the  cor- 
porate limits  of  the  town  of  Alexandria,  and 
on  said  date  the  Alexandria  Land  &  Gas 
Company  conveyed  said  32  acres  of  land  to 
the  appellant,  which  deed  was  not  recorded 
until  the  26th  day  of  January,  1893.  Charles 
T.  Doxey  was  at  the  time  of  said  conveyance, 
62  N.E.— 39 


and  ever  since  has  been,  the  president  and  a 
director  of  said  Alexandria  Land  &  Gas  Com- 
pany, and  also  vice  president  and  a  director 
of  the  appellant  company.  On  May  26,  18^, 
the  Alexandria  Land  &  Gas  Company  laid 
off  into  lots  and  platted  a  large  portion  of  its 
said  lands  adjoining  the  corporation  into  an 
addition  to  the  town  of  Alexandria,  which 
plat  was  duly  recorded.  Said  lots,  with  the 
streets  and  alleys,  made  an  addition  to  the 
town  of  Alexandria,  and  was  contigoous 
thereto,  known  and  designated  as  the  "Plate- 
Glass  Addition."  On  the  plat  of  said  addi- 
tion the  land  of  appellant  was  shown  and 
designated  aa  "De  Pauw  Plate-Glass  Works." 
Lots  were  laid  off  and  numbered,  and  streets 
and  alleys  designated  and  dedicated  to  the 
public,  on  three  sides  of  the  tract  marked  "De 
Pauw  Plate-Glass  Works,"  and  the  fourth 
side  thereof  (south)  was  Iwonded  by  the  Lake 
Erie  &  Western  Railroad,  which  railroad  was 
also  the  south  boundary  of  said  Plate-Glass 
addition.  The  tract  designated  on  the  plat 
as  "De  Pauw  Plate-Glass  Work^'  was  except- 
ed from  the  description  of  the  lands  platted, 
as  Indorsed  on  said  plat  and  aa  reported  to 
the  town  trustees  for  approval,  and  on  said 
plat  no  streets  and  alleys  appeared  to  traverse 
said  excepted  tract  At  the  time  of  said  plat, 
and  the  approval  of  the  same  by  the  town 
trustees,  the  title  of  the  platted  tract,  includ- 
ing the  excepted  tract,  appeared  of  record  in 
the  name  of  the  Alexandria  Land  &  Gas  Com- 
pany, but  the  town  trustees  knew  that  appel- 
lant had  taken  possession  of  said  excepted 
tract  and  was  erecting  its  factory  thereon. 
On  the  1st  day  of  December,  1882,  the  board 
of  trustees  of  the  town  of  Alexandria  passed 
a  resolution  to  extend  the  corporate  limits  of 
said  town,  so  as  to  include  within  the  cor- 
porate limits  contiguous  plats  of  ground,  tak- 
ing in,  among  others,  the  Plate-Glass  addi- 
tion, and  attempting  to  include  the  grounds  of 
the  De  Pauw  Plate-Glass  Works  aforesaid, 
and  by  the  boundaries  of  the  grounds  de- 
scribed in  said  resolution  the  lands  of  the  ap- 
pellant were  included.  The  said  resolution  was 
adopted  by  the  board  of  trustees,  and  the 
map  and  plat  thereof  showing  grounds  at- 
tempted to  be  annexed  to  said  town  were  re- 
corded in  the  .plat  book  in  the  recorder's  of- 
fice of  the  county.  The  board  of  trustees  of 
said  town,  at  the  time  of  said  proceedings  un- 
dertaking to  take  into  the  corporate  limits  of 
said  city  the  said  factory  site  and  property 
of  appellant  thereon,  bdleved  the  same  to  be 
a  platted  tract  of  ground,  and,  in  the  passing 
of  resolutions  for  Improvements  and  expendi- 
tures of  money,  believed  that  said  land  of  the 
appellant  was  liable  for  taxation  for  town 
purposes.  The  members  of  the  common  coun- 
cil, npon  the  organization  of  the  city,  and  all 
members  thereof,  believed  the  said  tract  of 
appellant  to  have  been  the  tract  platted  as 
such  as  a  part  of  the  Plate-Glass  addition, 
and  that  the  same  was  a  part  of  the  city,  and 
liable  to  taxation  as  sncb.  All  resolutions  for 
improvements,  and  for   the  contracting  of 
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debts,  and  for  the  expenditures  of  money  and 
obligationB  requiring  continuous  expenditures 
of  the  city,  were  made  upon  the  faith  that 
said  city  would  derive  revenues  by  taxation 
of  all  the  property  of  said  city.  Including  the 
appellant's  property;  and  no  member  of  the 
common  council  had  notice  of  any  irregular- 
ity, except  as  shown  by  the  reWord,  until  the 
latter  part  of  May,  1896.  The  assessed  value 
of  appellant's  property  for  taxation  by  the 
city  Is  $72,955,  and  the  total  value  of  all  prop- 
erty assessed  for  taxation  In  the  city  is  $1,- 
697,955.  The  appellant  had  no  knowledge  or 
Information  of  the  manner  of  the  attempted 
annexation  of  its  property  to  the  town  of 
Alexandria  until  April,  1896.  None  of  the  Im- 
provements made  or  obligations  contracted 
were  for  the  special  benefit  of  the  appellant. 
There  was  no  electric  light  In  the  immediate 
neighborhood  of  its  factory,  but  lights  on  the 
street  leading  to  the  factory.  The  water 
works  were  not  near  enough  to  furnish  flre 
protection,  but,  so  far  as  completed,  of  double 
capacity  for  present  needs,  and  with  original 
purpose  of  extension  to  appellant's  and  other 
factories  later  on.  The  street  leading  to  the 
factory  had  some  little  graveling  done  on  it. 
The  appelant  had  a  good  water-works  sys- 
tem for  fire  protection  of  its  own,  and  al- 
ways kept  up  steam  to  operate  It,  and  a 
night  watchman  there  when  the  factory  was 
not  running.  The  flre  company  of  the  city 
was  called,  and  took  charge  of  and  control  of 
the  fire  occurring  In  plalntlfTs  factory  In 
1895,  and  kept  It  to  one  room  of  the  manu- 
facturing plant.  The  police  had  been  called 
to  the  factory,  and  made  arrests  therein,  and 
the  factory  was  situate  on  a  regular  police 
beat  Appellant  and  all  Its  officers,  at  the 
tim«  of  the  attempted  annexation,  knew  that 
the  appellee  had  taken  such  action,  and,  up  to 
April,  1896,  believed  the  plant,  had  been  le- 
gally taken  Into  the  city,  but  made  no  In- 
vestigation of  the  records,  and  had  no  actual 
knowledge  of  the  character  of  the  proceed- 
ings of  the  city  In  relation  to  said  annexa- 
tion. The  Improvements  put  In  and  contract- 
ed for  by  said  town  and  city  since  the  an- 
nexation proceedings,  besides  street  improve- 
ments under  the  Barrett  law,  are  the  improve- 
ment of  some  streets  and  contract  for  electric 
lighting  of  streets,  the  building  of  a  school 
house,  construction  of  a  water-works  system 
double  the  size  now  necessary  and  with  the 
purpose  of  extending  the  same  to  various  fac- 
tories, some  small  bridges,  and  a  fire  alarm 
system;  and  In  said  improvements  the  city 
has  contracted  and  has  outstanding  obliga- 
tions as  follows:  On  account  of  school  build- 
ing, $22,000;  water  works,  $38,000;  has  paid 
on  bonds  and  contracts,  $81,000;  general  ex- 
penditures, $97,853;  on  electric  light,  $7,266; 
on  streets  and  alleys,  $14,929;  on  water- 
works system,  $15,179;  for  police  protection, 
$6,385;  for  flre  department,  $10,828;  on  bonds 
and  Interest,  $16,546.  The  annual  cost  of  wa- 
ter works  will  be  $4,400;  the  annual  cost  of 
tiectrlc  lights  will  be  $3,150;  of  the  flre  de- 


partment, $1,544;  of  the  fire-alarm  system, 
$1,800;  of  the  police,  $1^00;  and  the  ex- 
penditures for  the  support  of  schools,  In  ad- 
dition to  the  above,  $14,000. 

The  errors  assigned  are:  First,  that  the 
court  erred  in  overruling  appellant's  demurrer 
to  the  first  paragraph  of  the  answer;  second. 
In  Its  conclusions  of  law. 

The  assignment  upon  the  action  of  the  court 
upon  the  demurrer  to  the  answer  presents  the 
same  question  that  arises  upon  the  exceptioni 
to  the  conclusions  of  law  npon  the  facts  found, 
and  we  therefore  turn  at  once  to  a  consldeia- 
tlon  of  the  conclusions  of  law  as  stated  by  the 
court  below  upon  the  facts  specially  foood. 
As  applicable  to  the  facts  found,  the  court  be- 
low declares,  as  a  proposition  of  law,  that  the 
attempted  annexation  of  the  real  estate  of  the 
appellant  by  the  town  of  Alexandria  was  in- 
effectual and  void,  and  it  follows  that  neither 
the  lands  of  the  appellant  nor  its  personal 
proi)erty  situate  thereon  was  liable  to  taxa- 
tion by  the  city  of  Alexandria.  The  statute 
provides  "that  the  common  council  may  at 
any  time  order  the  amounts  erroneously  as- 
sessed against  and  collected  from  any  tax- 
payer to  be  refunded  to  him."  2  Burns'  Eev. 
St.  1894,  t  3618  (Bev.  St.  1881,  {  3157).  This 
provision  of  the  statute  Is  held  to  be  manda- 
tory. City  of  Indianapolis  v.  McAvoy,  86  Ind. 
587;  Same  v.  Vagen,  Ul  Ind.  240,  12  N.  E. 
Sll.  The  appellant,  therefore,  should  hare 
had  judgment  in  the  court  below,  unless  tbe 
facts  found  show  acts  or  omissions  of  duty  on 
the  part  of  the  appellant  that  will  preclude  It 
from  asserting  Its  Immunity  from  taxation  by 
the  appellee.  As  beanng  upon  the  prindide 
of  estoppel,  the  facts  found  show  that  Charlea 
T.  Doxey  was  president  and  director  of  the 
Alexandria  Land  &  Gaa  Company  and  also 
vice  president  and  director  of  appellant  com- 
pany, through  all  the  proceedings  and  events 
In  question;  that  at  the  time  the  land  and 
gas  company  executed  aiid  recorded  Its  plat 
of  the  Plate-Glass  addition,  showbag  in  tlie 
body  of  the  platted  ground  the  excepted  tract 
designated  as  the  "De  Pauw  Plate-Glass 
Works,"  the  title  of  record  to  all  of  said  Plate- 
Glass  addition,  including  app'ellant's  "De 
Pauw  Plate-Glass  Works,"  was  In  the  Alexan- 
dria Laud  &  Gas  Company,  and  tbe  town 
trustees,  at  the  time  they  adopted  the  resolu- 
tion purporting  to  annex  said  Plate-Glass  addi- 
tion to  the  corporation,  believed  the  appel- 
lant's ground  to  be  a  part  of  the  platted  terri- 
tory, and.  In  describing  the  same  by  metes 
and  bounds,  included  appellant's  ground;  that 
all  the  proceedings  of  the  trustees  were  placed 
of  record,  and.  In  adopting  resolutions  for  im- 
provements of  the  town  and  for  the  creation 
of  debts  and  obligations  for  the  benefit  of  the 
municipality,  the  trustees  (and  succeeding 
common  council  of  the  city)  believed  that  the 
land  of  the  appellant  was  wiioin  the  corpo- 
rate limits  of  the  town  and  city,  and  liable  to 
taxation  therein;  that,  in  ordering  public  Im- 
provements, and  providing  for  the  preserva- 
tion of  public  order  and  protectiou  against 
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fire,  and  In  supplying  school  accommodations 
and  light  and  water  for  the  use  and  comfort 
of  the  citizens  of  the  municipality,  the  trustees 
and  common  council  relied  upon  the  appear- 
ance of  things,  and  upon  the  validity  of  the  an- 
nexation proceedings  as  they  had  existed  for 
more  than  three  years,  under  the  constant  ob- 
servation of  the  appellant's  officers,  and  with- 
out objection,  or  act  indicating  disapproval  of 
being  counted  aa  a  corporator;  and  the  ap- 
pellant and  all  its  officers  had,  at  the  time  of 
the  attempted  annexation  of  Its  property,  ac- 
tual knowledge  of  the  same,  and  believed  the 
same  was  regularly  taken  Into  the  city,  and 
made  no  objection  thereto,  and  acquiesced 
therein,  from  December,  0102,  to  April,  1896, 
and  until  after  the  dty  had  paid  out  and  as- 
sumed obligations  for  municipal  betterment 
and  comfort  for  more  than  $325,000,  and  in 
the  meantime  had  called  the  city's  paid  police 
to  its  factory  to  make  arrests,  and  had  ac- 
cepted the  services  of  the  city  In  extinguish- 
ing a  destructive  fire  in  its  factory,  and  in  es- 
tablishing and  maintaining  a  police  beat  along 
Its  factory  property. 

Appellant's  knowledge  of  appellee's  purpose 
and  attempt  to  extend  the  municipal  corpora- 
tion over  its  property  carried  with  It  notice 
that  appellee  would  treat  the  property  thus 
added  as  subject  to  taxation  for  city  purposes, 
and  that,  in  providing  for  the  adminlatratioi 
and  general  welfare  of  the  inhabitants  of  the 
city,  the  common  council  would  rely  upon 
the  appellant's  property  to  contribute  its  rata- 
ble proportion  of  the  revenues.  In  May,  1895, 
the  city  treasurer  of  appellee  seized  appel- 
lant's property  and  sold  the  same  to  pay  the 
delinquent  taxes  assessed  against  It  by  the 
city  for  the  years  1893  and  1894,  and  Charles 
T.  Doxey,  vice  president  and  director  of  ap- 
pellant, bought  the  property  in,  and,  though 
be  acted  In  the  purchase  in  his  individual  ca- 
pacity, he  conld  not  have  been  ignorant  of  the 
fact  that  the  taxes  being  collected  were  as- 
sessed by  the  city  against  the  property  as  be- 
ing within  the  Jurisdiction  of  the  city,  yet  be 
made  no  complaint  or  protest  that  the  taxes 
had  been  Illegally  assessed.  The  appellant 
was  not  In  a  position  to  be  protected  by  its 
silence  for  want  of  actual  knowledge  of  the 
facts.  It  had  notice  that  action  bad  been  tak- 
en by  the  proper  authority  to  annex  Its  prop- 
erty. That  action  was  a  public  record,  and 
notice  of  its  existence  was  sufficient  to  bold 
the  appellant  to  the  consequence  of  actual 
knowledge  of  its  character.  In  this  situa- 
tion, appellant  permitted  appellee  for  three 
years  to  proceed  to  make  costly  improvements 
and  assume  heavy  obligations,  openly  and  in 
full  view,  without  objection,  and  it  could  not 
have  been  unaware  that  the  common  council 
was  Induced  thereto  In  part  by  Its  belief  that 
appellant's  property  would  bear  Its  ratable 
proportion  of  the  burden.  Appellant's  conduct 
at  least  tended  to  Induce  expenditures  and  the 
assumption  of  dtots.  It  accepted  the  protec- 
tion of  the  municipal  government,  and  for 
three  years  acquiesced  In  a  state  of  things, 


assisted  by  Itself,  that  reasonably  led  the  e.p- 
pellee  to  rely  upon  Its  property  as  taxable  for 
city  purposes,  and,  having  accepted  benefits 
at  the  expense  of  the  city,  it  cannot  now  be 
permitted  to  invoke  the  invalidity  of  the  act  of 
annexation  to  escape  taxation.  This  court.  In 
Strosser  v.  City  of  Ft  Wayne,  100  Ind.  443, 
on  page  448,  says:  "We  think  that  where  the 
question  Is  as  to  the  corporate  boundary,  and 
where  the  authorities'  who  attempt  to  extend 
the  boundaries  act  In  a  public  capacity,  and 
In  good  faith  assume  to  make  the  change  in 
the  corporate  boundaries  in  accordance  with 
the  provisions  of  the  law  upon  the  subject, 
and  fail  in  doing  this  by  mistaking  a  fact,  the 
corporation-  may  successfully  assert  the  effica- 
cy of  the  change  against  a  taxpayer  who  has 
lived  in  the  territory  sought  to  b«  annexed, 
who  has  for  a  considerable  length  of  time  ac- 
quiesced in  the  validity  of  such  proceeding£^ 
and  who  has,  without  objection,  seen  large 
sums  of  money  expended  on  the  faith  that 
such  annexation  proceedings  were  valid."  An 
eminent  English  jurist,  in  discussing  the  prin- 
ciple of  estoppel  by  acquiescence,  says;  "If  a 
person  having  a  right,  and  seeing  another  per- 
son about  to  commit  or  in  the  conrse  of  com- 
mitting an  act  infringing  upon  the  right, 
stands  by  in  such  a  manner  as  really  to  in- 
duce the  person  committing  the  act,  and  who 
may  have  otherwise  abstained  from  it,  to  be- 
lieve that  he  assents  to  its  being  committed, 
he  cannot  afterwards  be  heard  to  complain  of 
the  act."     De  Bussche  v.  Alt,  8  Oh.  Dlv.  286. 

Whether  the  conduct  of  appellant  amounts 
to  estoppel  in  pals,  or  whether  it  amounts  to 
acquiescence,  is  not  material.  It  surely 
amounts  to  such  delay  as  will  dlsentitie  it  to 
relief.  Attorney  General  v.  Railroad  Co.,  24  N. 
J.  Eq.  49;  Traphagen  v.  Mayor,  etc.,  29  N.  J. 
Eq.  206.  "High  considerations  of  public  pol- 
icy and  of  Justice  require  tiiat  a  taxpayer, 
who  Is  notified  that  a  public  corporation 
claims  to  have  extended  its  limits  so  as  to  take 
in  his  property,  should  act  with  promptness 
and  proceed  with  diligence  If  he  would  resist 
the  attempted  annexatloa"  Strosser  v.  City 
of  Ft  Wayne,  supra.  It  has  been  many 
times  held  by  this  court  that  if  a  taxpayer 
stands  by,  and  without  objection  permits  Im- 
provements to  be  made  which  benefit  his 
property,  he  will  be  precluded  from  denying 
the  authority  of  the  municipality  to  contract 
for  the  Improvements.  Powers  v.  Town  of 
New  Haven,  120  Ind.  185,  21  N.  E.  1083;  Ross 
V.  Stackhouse,  114  Ind.  200,  16  N.  E.  601; 
Taber  v.  Fersruson,  109  Ind.  227,  9  N.  B.  723. 
It  is  a  familiar  doctrine  that  one  may  not 
occupy  two  Inconsistent  positions.  He  must 
be  confined  to  one  or  the  other.  Hence,  dur- 
ing the  three  years  in  review,  the  appellant 
was  within  the  corporate  limits  of  the  city  of 
Alexandria,  or  without.  It  could  not  be  with- 
in the  city  to  escape  burdens  imposed  by  the 
outlying  township,  nor  within  the  outiylng 
township  to  escape  burdens  imposed  by  the 
city.  It  may  not  thus  find  Immunity  from 
taxation.    It  will  be  held  to  one  Jurisdiction 
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cr  the  other.  There  Is  nothing  in  the  case  to 
ibow  that  the  township  ever  atte^mpted  to  ex- 
e>rcl8e  authority  over  appellant's  property,  nor 
to  show  that  appellant  erer  acknowledged  any 
<racb  authority,  wliile  the  facts  clearly  show 
in  exercise  of  antbority  by  the  city,  and  a 
passive  submission  thereto  by  appellant. 

Appellant's  learned  counsel  vigorously  arge 
a  their  brief  that  the  findings  ol  the  court 
below  are  defective,  in  that  there  is  a  failure 
to  find  the  ultimate  fact  of  "acquiescence," 
the  insistence  being  that  the  facts  found  are 
but  evidentiary,  and  links  in  the  proof  of  the 
ultimate  fact.  From  our  decided  cases  it  may 
be  stated  as  a  rule  that,  where  facts  stated  In 
a  special  finding  will  admit  of  bnt  one  con- 
clusion and  lead  to  but  one  result,  the  deduc- 
tion therefrom  is  a  conclusion  of  law,  and  not 
an  ultimate  fact  Railroad  Co.  v.  Walbom, 
127  Ind.  142,  26  N.  E.  207,  and  cases  there 
dted.  The  findings  sufficiently  show  that 
appellant  had  knowledge  of  the  act  of  annex- 
ation, and  that  the  city  had  assessed  taxes 
against  Its  property,  and  an  officer  of  the  ap- 
pellant bought  in  its  property  sold  by  the 
dty  for  the  payment  of  such  taxes,  without 
calling  In  question  the  right  of  the  dty  to 
levy  said  taxes.  It  snmmoned  the  dty  fire 
department  to  extinguish  a  Are  at  the  fac- 
tory, and  the  city's  iwUce  officers  to  main- 
tain order  at  its  factory,  and  stood  by  and  re- 
ceived benefits  from  the  city  for  more  than 
three,  years,  and  made  no  objection  to  being 
counted  with  the  corporation;  and  we  think 
this  conduct  can  lead  to  but  one  condusion, 
and,  hence,  a  question  of  law. 

The  fifth  assignment  of  errors  was  not  dis- 
cussed, and  hence  Is  regarded  as  waived. 
Judgment  affirmed. 


HUDSON  T.  WOOD.1 
(Appellate  Court  of  Indiana.     Jan.  12,  1899.) 
ArPEAi.  —  Pktitioh  to  Eztexd  Tims  —  Divided 
Court — Right  o»  Trial  Jvdoi  to  Bit. 

1.  A  Jadge  of  the  appellate  court,  who  was 
trial  jndge  of  the  cause,  cannot  vote  on  a  pe- 
tition to  the  appellate  court  to  extend  the  tune 
to  appeal. 

2.  Where,  on  a  petition  to  extend  the  time  to 
appeal,  the  court  is  evenly  divided,  the  cause 
must  be  certified  to  the  supreme  ooort. 

Robinson,  J.,  dissenting. 

Appeal  from  circuit  court,  Jay  county;  D. 
W.  Comstock,  Special  Judge. 

On  petition  to  extend  time  to  appeaL  Certi- 
fied to  supreme  court 

J.  F.  La  Follette  and  Watson  &  Watson,  for 
appellant     Thompson  &  Focht,  for  appellee. 

PER  CURIAM.  This  is  a  petition  to  extend 
the  time  to  appeal.  The  Judge  who  rendered 
the  decision  below  is  a  Judge  of  this  court, 
and  therefore  cannot  sit  in  this  cause.  The 
four  other  Judges  are  equally  divided  upon  the 
question  presented  by  the  petition,  and  there- 
fore there  cannot  be  a  concurrence  of  three 


Judges  necessary  and  sufficient  to  make  an 
order  granting  or  denying  the  prayer  of  the 
petition.  As  provided  by  the  statute  In  sndi 
case,  the  cause  la  hereby  certified  to  the  nt- 
preme  court 

ROBINSON.  J.,  dissents 


ROCHE  T.  UNION  TRUST  00. 
(Appellate  Court  of  Indiana.     Jan.  18,  1899.) 
Markisd  Wokah  —  Contract  with  Husband  — 

RiOBT    TO    PATnHT     lOR     SSBVICES  —  UoHIT 

LoAXUD  TO  HosBAXD— Action  ok  Nots—Flbad- 

INO. 

1.  In  an  action  on  a  note,  an  answer  plead- 
ing payment  and  want  of  consideration  is  not  de- 
murrable. 

2.  Under  Horner's  Rev.  St  1897,  f  K11&,  abol- 
ishing all  legal  disabilities  of  married  women  to 
malce  contracts,  except  to  convey  real  estate  or 
enter  into  a  contract  of  suretyship,  and  section 
S130,  providing  that  the  earnings  of  a  married 
woman,  "other  than  labor  for  her  husband  or 
family,  shall  be  her  sole  and  separate  property," 
a  contract  of  a  husband  to  pay  his  wife  foe 
services  as  clerk  in  his  store  is  for  a  cmsidersr 
tion,  and  valid. 

8.  Under  Homer's  Rev.  St  1897,  |  6115,  abol- 
Isbing  all  legal  disabilities  of  married  women  to 
make  contracts  accept  in  certain  cases,  a  msi^ 
ried  woman  may  contract  with  her  husband. 

4.  Where  money  is  paid  to  a  wife  by  her  hn>- 
band  for  services  performed,  and  she  afterwards 
loans  it  to  tiim  to  be  used  in  his  business,  she 
may  enforce  its  payment  by  her  husband's  as- 
signee for  the  benefit  of  creditors. 

Appeal  from  drcult  court;  Marlon  ooonty; 
Henry  Clay  Allen,  Judge. 

Elizabeth  Roche  filed  a  claim  against  the 
Union  Trust  Company  as  assignee  of  her 
husband's  property,  which  claim  was  passed 
to  the  issue  docket  for  trlaL  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 

Frank  H.  Blacklldge  and  W.  W.  nioraton, 
for  appdiant  Pickens,  Cox  4b  Eahn,  for 
appellee. 

WILEY,  3.    On  the  Joint  petition  at  Ute 

parties,  this  cause  has  been  advanced.  Pat- 
rick J.  Roche  was  in  the  dry-goods  bustness 
In  the  city  of  Indianapolis,  and  made  an  as- 
signment of  all  of  his  property  to  the  appel- 
lee for  the  benefit  of  his  creditors.  Appellee 
accepted  the  trust,  and  proceeded  towards 
the  settlement  of  the  trust  estate.  Appel- 
lant is  the  wife  of  Patrick  Roche,  the  as- 
signor, and  held  a  number  of  notes  executed 
to  her  by  him,  and  these  several  notes  con- 
stitute the  basis  of  this  action.  Appellant 
filed  said  notes  In  the  derk's  office  of  the 
Marion  circuit  court  as  a  claim  against  said 
trust  estate,  which  daim  was  duly  verified. 
The  claim  consisted  of  six  notes,  as  follows: 
One  for  $300,  dated  January  2,  1890,  paya- 
ble on  demand;  one  for  $350,  dated  January 
2,  1892;  one  for  $200,  dated  October  14, 
1893;  one  for  $275,  dated  January  11,  1894; 
one  for  $83.50,  dated  January  22,  1894;  and 
one  for  $966.35,  dated  February  15,  1898. 
All  of  these  notes,  except  the  last-described 


'  Superseded  by  opinion  In  Supreme  Court,  M  N.  B.  KM. 
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one,  were  payable  on  demand,  and  that  one 
•wtM  payable  one  day  after  date.  All  of  the 
notes  proYide  for  6  per  cent  Interest,  and  all 
of  them,  except  the  one  for  183.50,  provide 
for  attorney's  fees.  This  claim  -was  passed 
to  the  issne  docket  for  trial,  where  appellee 
answered  In  three  paragraphs.  The  first 
paragraph  was  a  general  denial,  the  second 
a  plea  of  payment,  and  the  third  that  the 
notes  were  executed  without  any  considera- 
tion. Appellant  demurred  to  the  second  and 
third  paragraphs  of  answer,  which  demurrer 
was  overruled,  and  she  excepted.  A  reply 
in  general  denial  put  the  cause  at  Issue,  and 
upon  a  trial  by  the  court  a  finding  and  judg- 
ment were  made  and  entered  for  appellee. 
Appellant  moved  the  coiirt  for  a  new  trial, 
and  assigned  seven  reasons  therefor,  as  fol- 
lows: (1)  That  the  decision  of  the  court  was 
not  sustained  by  sufiicient  evidence;  (2)  that 
the  finding  was  not  sustained  by  sufficient 
evidence;  (3)  that  the  decision  was  contrary 
to  law;  (4)  that  the  finding  was  contrary  to 
law;  (5)  that  the  court  erred  in  refusing  cer- 
tain evidence  offered  by  appellant;  (6)  that 
the  decision  was  contrary  to  the  evidence; 
and  (7)  that  the  finding  was  contrary  to  the 
evidence.  This  motion  the  court  overruled, 
and  appellant's  assignment  of  error  properly 
presents  for  review  the  overruling  of  the 
demurrer  to  the  second  and  third  paragraphs' 
of  answer,  and  overruling  the  motion  fbr  a 
new  trial. 

We  can  dispose  of  the  first  specification  of 
the  assignment  of  errors  by  saying  that  there 
was  no  error  in  overruling  the  demurrer  to 
the  answer.  The  second  paragraph  of  an- 
swer was  a  simple  plea  of  payment,  and  the 
third  that  there  was  no  consideration  for  the 
execution  of  the  notes.  No  authorities  are 
necessary  to  support  this  holding. 

The  real  question  upon  which  the  decision 
of  the  case  rests  Is  this:  Appellant  clerked 
in  the  store  of  her  husband,  at  an  agreed 
salary  per  week.  Her  wages  thus  earned 
were  paid  to  her  from  time  to  time,  and,  as 
they  would  accumulate,  she  would  deposit 
them  in  bank  or  invest  them  In  building  as- 
sociations. It  Is  claimed  by  appellant  that 
the  first  five  of  the  notes  involved  In  this 
action  represent  the  money  so  earned  by  her, 
which  was  reduced  to  her  actual  possession 
by  payment  to  her  by  her  husband,  then  de- 
posited by  her  In  bank,  and  invested  by  her 
in  building  and  loan  associations,  and  subse- 
quently loaned  to  her  husband  to  use  In  his 
business.  It  Is  further  claimed  by  appellant 
that  the  note  for  $966.35  represents  In  part 
money  so  earned  by  her,  reduced  to  her  pos- 
session, and  then  loaned  to  her  husband,  and 
in  part  wages  she  had  earned,  but  which  bad 
not  been  paid  to  her.  It  is  urged  by  appel- 
lant that  the  entire  amount  represented  by 
the  notes  is  due  her,  under  a  contract  with 
her  husband,  whereby  she  worked  or  clerked 
for  him  in  his  store,  and  which  she  actually 
earned  by  her  services.  It  Is  the  contention 
of  tl)e  appellee  that  Fatrick  J.  Roche,  as  the 


husband  of  appellant,  could  not  bind  himself 
by  contract  to  pay  his  wife  for  such  serv- 
ices, on  the  theory  that  the  husband  Is  enti- 
tled to  the  earnings  of  his  wife,  and  that, 
therefore,  the  notes  are  without  considera- 
tion and  cannot  be  enforced  against  the  trust 
It  Is  evident  that  the  court  below  took  this 
view  of  the  law,  and  rested  its  decision  upon 
it;  for  it  is  undisputed  that  there  was  an 
agreement  between  appellant  and  her  hus- 
band that  he  was  to  pay  her  $7.50  per  week 
for  her  services  as  clerk  In  his  store  for  a 
part  of  the  time,  and  $6.50  per  week  for  the 
residue  of  the  time.  It  Is  also  undisputed 
that  he  did  in  fact  pay  her  these  respective 
amounts  from  time  to  time;,  that  she  Invest- 
ed a  part  of  the  money  so  paid  to  her  In 
building  and  loan  associations;  that  she  de- 
posited a  part  of  It  in  a  bank;  that  she  loan- 
ed to  her  husband  the  several  amounts  repre- 
sented by  the  notes  In  suit  except  about  $478, 
which  he  owed  her  for  services,  but  which 
be  had  never  paid  her.  It  Is  also  shown  by 
the  evidence,  without  contradiction,  that  the 
money  she  invested  hi  building  and  loan  as- 
sociations, together  with  the  accumulations 
thereon,  she  withdrew  from  such  associa- 
tions, and  loaned  to  him,  and  which  he  used 
in  his  business.  It  Is  also  an  uncontira- 
dlcted  fact  that  much  of  the  money  he  paid 
her,  and  which  she  deposited  In  bank  in  her 
own  name,  she  checked  out  to  him  when  she 
would  loan  him  money.  With  a  statement  of 
these  facts,  to  which  we  must  apply  the  law 
in  determining  the  rights  of  the  parties,  we 
win  now  consider  the  real  question  at  issue. 

At  common  law,  contracts  between  hus- 
band and  wife  were  absolutely  void,  for  the 
want  of  parties  and  the  wife's  power  to  con- 
sent 8  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  p. 
791,  and  authorities  there  cited.  This  rule 
was  doubtless  founded  on  the  legal  fiction  of 
the  unity  of  husband  and  wife.  At  common 
law,  also,  the  earnings  of  a  wife,  from  what- 
ever source  derived,  belonged  to  the  husband. 
Her  earnings  were  as  much  his  as  his  own 
earnings,  and  he  had  absolute  dominion  and 
control  over  them.  As  Is  said  In  Id.  p.  817: 
"At  common  law,  however,  a  husband  has  an 
absolute  right  to  his  wife's  time,  wages,  and 
earnings,  and  the  products  of  her  labor,  skill, 
and  industry."  See,  also,  Jenkins  v.  FUnn, 
37  Ind.  849;  Baxter  v.  Prlckett's  Adm'r,  27 
Ind.  490;  Seltz  v.  Mitchell,  94  U.  S.  580;  Glenn 
V.  Johnson,  18  Wall.  476;  Todd  v.  Todd,  15 
Ala.  743.  So,  If  we  could  determine  the 
question  by  the  common-law  rule.  It  would 
be  one  of  easy  solution. 

The  strictness  and  rigidity  of  that  rule, 
however,  have  been  greatly  relaxed  and  modi- 
fled  by  legislative  enactments,  and  by  a  lib- 
eral construction  of  such  enactments  by  the 
courts,  to  the  end  that  married  women  may 
be  better  protected  in  their  rights.  Under 
the  statutory  law  of  this  state,  a  married 
woman  may  enter  Into  any  contract  binding 
upon  herself  and  property,  except  such  con- 
tracts as  she  Is  prohibited  from  making  by 
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express  statutory  enactment  In  the  case  be- 
fore us,  appellant  could  have  made  a  valid 
contract  wltb  her  husband  to  clerk  In  his 
store,  If  she  could  have  made  such  a  con- 
tract with  a  third  person,  unless  she  was  In- 
hibited by  statute  from  making  such  con- 
tract with  her  husband.  As  Is  said  by  the 
text  in  9  Am.  &  Bug.  Enc.  Law  (Ist  Ed.)  p. 
798:  "A  statute  authorizing  contracts  be- 
tween husband  and  wife  generally  includes 
all  contracts  each  could  make  with  a  third 
party,  but.  If  it  specifies  certain  contracts,  the 
capacity  it  gives  is  confined  to  these.  If  an- 
nexed to  a  general  statute  en>powering  a  mar- 
ried woman  to  contract,  there  is  a  clause  ex- 
cepting certain  specified  contracts  with  her 
husband.  Such  statute  gives  her  the  power 
to  make  all  contracts  with  her  husband,  but 
those  excepted,  which  it  enables  her  to  make 
with  third  parties."  Jenne  v.  Marble,  37 
Mich.  319;  Sturmfelsz  v.  Frickey,  43  Md.  569; 
Goree  v.  Walthell,  44  Ala.  161;  Trader  v. 
Lowe,  46  Md.  1,  14;  Gregory  v.  Dodds,  60 
Miss.  549.  In  this  state  we  have  had  much 
legislation  relative  to  and  defining  the  rights 
of  married  women.  It  would  not  be  profita- 
ble to  review  that  legislation  here,  but  It  la 
enough  to  say  that  the  legislature  has.  from 
time  to  time,  extended  the  rights  of  married 
women,  and  conferred  powers  upon  them, 
which  were  unknown  to  the  common  law. 
There  are  two  statutes  which  bear  directly 
upon  the  question  here  for  decision,  and  they 
are  the  following:  Horner's  Rev.  St.  1897,  { 
5115:  "All  legal  disabilities  of  married  wom- 
en to  make  contracts  are  hereby  abolished, 
except  as  herein  otherwise  provided."  Also 
Id.  8  5130:  "A  married  woman  may  carry  on 
any  trade  or  business  and  pei'form  any  labor 
or  service  on  her  sole  and  separate  account 
The  earnings  and  profits  of  any  married 
woman,  accruing  from  her  trade,  business, 
services  or  labor,  other  than  labor  for  her  hus- 
band or  family,  shall  be  her  sole  and  sepa- 
rate property."  By  section  5115,  supra,  It 
will  be  observed  that  all  legal  disabilities  of 
married  women  to  make  contracts  are  abol- 
ished, except  as  otherwise  provided.  The 
section  quoted  is  section  1  of  the  act  of  1881, 
entitled  "An  act  concerning  husband  and 
wife."  As,  under  the  first  section  of  the 
act,  a  married  woman  can  enter  into  any  con- 
tract, except  such  as  are  prohibited,  we  must 
look  to  the  succeeding  sections  to  ascertain 
what  contracts  she  is  prohibited  from  mak- 
ing. By  the  second  section,  we  find,  she  can 
take,  acquire,  and  hold  property,  both  real 
and  personal;  she  can  purchase  the  same  with 
her  own  separate  means,  and  the  rents,  issues, 
income,  and  profits  thereof  become  hers;  she 
can  sell,  barter,  exchange,  and  convey  her  per- 
sonal property,  and  contract  with  reference  to 
it,  but  she  cannot  enter  Into  any  executory 
contract  to  sell,  convey,  or  mortgage  her  real 
estate,  nor  can  she  convey  or  mortgage  the 
same,  unless  her  husband  Join  in  such  con- 
tract, conveyance,  or  raortsj.ige.  By  section  4 
of  the  act,  a  married  woman  is  prohibited 


from  entering  into  any  contract  of  suretyship, 
whether  as  Indorser,  guarantor,  or  in  any 
other  manner,  and  any  such  contract  so  nude 
by  her  shall  be  void.  These  are  the  only 
provisions  in  the  statute  prohibiting  a  mar- 
ried woman  from  entering  into  contracts,  and 
it  is  to  be  observed  that  none  of  these  in- 
hibitions can  be  construed  to  prevent  her 
from  entering  into  ccmtracts  with  her  hus- 
band, other  than  those  which  are  expressly 
forbidden.  It  certainly  cannot  I;e  contend- 
ed but  what  there  are  many  contracts  which 
a  married  woman  may  make  wltb  her  hus- 
band, which  will  be  binding  on  her,  and 
which  the  courts  will  enforce,  since  the  re- 
moval of  her  disabilities  by  statute.  Thus, 
she  can  contract  with  blm  to  sell  to  bim  her 
separate  personal  property,  and  she  can  loan 
him  money  for  which  be  may  give  his  note, 
and  the  contract  can  be  enforced.  We  might 
specify  other  instances,  but  It  is  unnecessary. 
So,  if  the  contract  between  appellant  and  her 
husband  was  void,  we  must  look  to  some  stat- 
ute, other  than  the  sections  we  have  jnst 
been  considering,  upon  which  to  base  Its  in- 
validity, and,  if  there  is  any,  it  is  the  latter 
clause  of  section  5130,  supra,  wherein  it  is 
provided  tliat  "the  earnings  and  profits  of 
any  married  woman,  accruing  from  her  trade, 
business,  services,  or  labor,  other  tlutn  labor 
for  her  husband  or  family,  sliall  be  her  sole 
and  separate  property."  It  Is  strongly  urged 
by  appellee  that  a  husband  cannot  make  a 
valid  contract  with  his  wife  that  she  shall 
be  paid  for  services  rendered  him,  and  coun- 
sel for  appellee  base  their  contention  on  three 
grounds:  (1)  That  there  is  no  consideration; 
(2)  that  the  wife  has  uo  power  to  contract 
with  her  husband  because  of  the  unity  of  the 
two;  and  (3)  that  such  contract  is  void  be- 
cause contrary  to  the  contractual  obligation 
embodied  in  the  contract  of  marriage.  We 
will  apply  these  objections  to  the  facts  in 
the  case  before  us.  It  must  be  conceded  that, 
if  the  contract  between  appellant  and  her 
husband  related  to  services  performed  by  her 
In  the  discharge  of  her  household  duties,  and 
the  duties  incumbent  upon  her  to  perform 
by  reason  of  her  marital  relations,  then 
there  would  be  no  consideration  to  support 
the  contract  The  law  imposes  upon  her  tlie 
discharge  of  such  duties,  and  a  contract  be- 
tween them,  whereby  he  waa  to  pay  her  for 
such  services,  would  be  without  considera- 
tion, and  could  not  be  upheld,  as  being  void 
and  against  public  policy.  But  here  appel- 
lant performed  services  for  her  husband 
which  the  marital  relations  did  not  enjoin 
upon  her.  Such  services  were  entirely  out- 
side of  the  circle  of  her  marital  obligations. 
and  hence  we  are  unable  to  see  why  the 
contract  is  not  supported  by  a  good  and  suffi- 
cient consideration,  unless  It  Is  forbidden  by 
the  statute  last  cited.  True,  the  statute  says 
a  married  woman  shall  be  entltied  to  the 
earnings  and  profits  accruing  from  her  trade, 
business,  services,  or  labor,  other  than  labor 
for  her  husband  or  family.    While  this  Ian- 
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guage  has  not  been  construed  by  our  courts, 
It  seems  plain  to  ne  that  there  Is  but  one 
construction  to  be  placed  upon  it,  and  tha.t 
Is  that  any  labor  which  a  married  woman 
performs  for  her  husband  or  family,  in  the 
discharge  of  her  household  or  marital  duties, 
must  be  performed  without  financial  compen- 
sation from  the  husband,  for  the  reciprocal 
relations  that  exist  between  them.  But  the 
labor  performed  by  appellant  was  3ot  of  that 
character.  She  was  under  no  obligations  to 
leave  her  home  and  its  surroundings,  and 
spend  numy  years  of  her  life  deriving  in  a 
store  for  her  husband,  and  yet  she  did  this 
under  a  contract  that  she  was  to  be  paid  for 
it  The  consideration  was  sufficient  to  sup- 
port the  contract. 

The  second  objection  urged  by  appellee  Is 
not  tenable.  The  statute  itself  removes  ber 
disability,  and  empowers  her  to  make  con- 
tracts. Hence,  as  we  have  seen,  she  can 
make  contracts  with  ber  husband,  except 
where  she  is  prohibited  from  so  doing  by 
statute.  In  Young  v.  McFadden,  125  Ind. 
254,  25  N.  E.  284,  the  supreme  court  had  oc- 
casion to  refer  to  and  discuss  the  act  of  1881, 
supra.  Speaking  of  the  exceptions  in  the 
statute,  it  was  said:  "The  only  exceptions 
to  the  wide  rule  thus  declared  (section  5115, 
supra)  are  that  a  married  woman  shall  not  in- 
cumber ber  real  property,  except  by  deed  in 
which  her  husband  Joins,  and  that  she  shall 
not  enter  into  any  contract  of  suretyship. 
*  *  *  As  to  ail  other  contracts,  her  ca- 
pacity Is  as  great  and  unrestricted  as  that  of 
an  unmarried  woman."  And  in  Arnold  v. 
Engleman,  103  Ind.  512,  3  N.  K  238,  it  was 
said:  "This  [statute  of  1881]  confers  a  gen- 
eral power  to  make  executory  contracts,  ex- 
cept such  as  are  prohibited  by  the  statute." 
See,  also,  MiUer  v.  Shields,  124  Ind.  106,  24 
N.  E.  670;  Security  Co.  v.  Arbuckle,  119  Ind. 
60,  21  N.  E.  469;  BlUott  v.  Gregory,  115  Ind. 
98,  17  N.  E.  196;  Bennett  v.  Mattlngly,  110 
Ind.  197,  10  N.  E.  299,  and  11  N.  B.  792; 
Chandler  v.  Spencer,  109  Ind.  653,  10  N.  B. 
577. 

The  tlilrd  objection  urged  by  appellee  has 
been  fully  covered  by  what  we  have  said  as 
to  the  first  If  our  courts  have  not  decided 
the  exact  question  before  us,  they  have  indi- 
cated a  strong  tendency  towards  the  theory 
contended  for  by  appellant  In  Railway  Co. 
V.  Twiname,  121  Ind.  375,  23  N.  E.  159,  the 
wife  of  appellee  was  injured  while  riding  on 
one  of  ap];>ellant'8  cars.  Prior  to  her  injury, 
she  had  been  managing  a  millinery  business 
owned  by  appellee.  Appellee's  action  was  to 
recover  damages  for  loss  of  his  wife's  serv- 
ices, etc.  After  citing  and  commenting  on 
section  5130,  supra,  the  court  by  Olds,  J., 
said:  "The  wife  has  the  same  right  to  give 
to  her  husband  her  services,  either  in  the 
household  or  in  bis  business,  as  she  had  be- 
fore the  passage  of  the  statute,  and  the  same 
obligation  rests  upon  her  to  discharge  her 
duty  to  her  husband,  and  upon  the  husband 
to  discharge  bis  duties  and  obligation  to  his 


wife,  as  it  did  before  its  passage.  ♦  •  • 
The  husband  was  engaged  in  the  millinery 
business,  and  his  wife,  by  reaBon  of  her  mar- 
ital relations,  devoted  her  energy  and  services 
to  the  business  for  the  benefit  of  the  husband, 
without  any  contract  or  expectation  of  pay 
for  her  services,  and  she  sustained  an  injury 
on  account  of  the  negligence  of  the  defend- 
ant and  by  reason  of  which  the  husband  was 
deprived  of  her  services  in  his  business,  which 
the  wife  was  accustomed  to  perform,  but  was 
prevented  from  performing  by  reason  of  the 
injury."  By  the  language  here  used  there  Is 
a  strong  indication  that  If  there  had  been  a 
contract  between  appellee  and  his  wife  for 
a  money  compensation  for  her  services,  such 
contract  could  be  enforced.  In  that  case 
there  was  no  contract  for  compensation,  and 
the  wife  had  no  expectation  of  pay  for  her 
services.  That  was  quite  different  from  the 
case  before  us.  Here  there  was  a  contract 
and  that  contract  had  been  executed  by  the 
actual  payment  to  appellant  by  her  husband 
for  the  labor  performed  under  the  contract 
In  Stanley  v.  Stanley,  14  v  Ind.  App.  398,  42 
N.  E.  1031,  the  parties  were  husband  and 
wife.  The  appellee  sued  appellant  and  he 
answered  In  two  paragraphs,  the  second  of 
which  was  a  set-off,  based  upon  alleged  work 
and  labor  done  on  appellee's  farm  and  for 
taxes  paid  thereon.  The  court  by  Lotz,  J., 
said:  "It  is  sufficient  for  the  purposes  of 
this  case  to  say  that  the  second  paragraph 
of  the  answer  is  insufficient  In  law.  It  de- 
clares upon  an  implied  contract  only.  In  the 
case  of  Harrell  v.  Harrell,  117  Ind.  94,  19  N. 
E.  621,  this  language  Is  used:  The  relation- 
ship between  the  parties  does,  however,  exer-. 
an  important  infiuence  upon  the  contracts  of 
the  wife.  It  is  doubtless  Incumbent  upon  the 
husband  to  show  an  express  contract  and  its 
consideration,  as  well  as  good  faith  and  vol- 
untary action.  We  very  much  doubt  wheth- 
er he  could  recover  without  alleging  and 
proving  an  express  contract  and  its  consid- 
eration, In  any  case.' "  The  pleading  in  this 
case  does  not  aver  an  express  contract  be- 
tween husband  Eind  wife,  where  one-  per- 
forms extraordinary  services  for  the  other.  In 
Powers  V.  Fletcher,  84  Ind.  154,  appellant 
and  the  husband  of  appellee  were  partners. 
They  employed  appellee  to  perform  certain 
services  for  them,  the  contract  of  employ- 
ment being  in  writing,  and  in  It  was  specified 
that  she  should  have  all  money  earned  by  her 
labor  for  them.  After  this  contract  bad  been 
made,  and  appellee  had  performed  the  labor, 
the  firm  was  dissolved,  and  in  the  dissolution 
appellant  assumed  and  agreed  to  pay  aU  the 
debts  of  the  firm.  He  refused  to  pay  appel- 
lee for  her  services,  and  she  brought  suit  for 
their  collection.  In  deciding  the  case,  the 
court  said:  "The  arrangement  itself  was 
made  by  the  husband,  a  member  of  the  firm, 
and  for  like  services,  rendered  prior  to  the 
time  these  services  were  rendered,  the  firm 
had  frequently  paid  the  appellee.  This  was 
sufficient  evidence  upon  this  point  to  Justify 
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the  finding.  It  Is  Insisted,  however,  that  this 
instrument  did  not  bind  the  husband,  and,  as 
it  did  not  bind  him,  it  did  not  bind  the  firm, 
and  therefore  the  claim  did  not  constitute  a 
debt  of  the  firm,  and,  of  course,  bis  agree- 
Jient  to  pay  the  debts  of  the  firm  did  not 
obligate  him  to  pay  for  these  services.  With- 
out deciding  whether  the  appellee  could  or 
could  not  have  maintained  an  action  against 
the  firm  for  these  services,  we  think  that 
their  rendition,  under  the  circumstances  stat- 
ed, equitably  entitled  her  to  the  compensa- 
tion, and  that  the  claim  constituted  a  debt 
against  the  firm,  for  which  appellant,  under 
his  agreement,  was  liable,"— citing  Farman  v. 
Chamberlain,  74  Ind.  8Z. 

As  we  understand  the  rule,  the  liability  of 
partners  for  partnership  debts  is  a  personal 
liability,  and  one  partner  Is  no;  bound  unless 
the  other  Is,  unless  it  be  under  a  special  prom- 
ise. In  the  case  from  which  we  have  jus': 
quoted,  each  of  the  partners  was  personally 
liable  for  aU  of  the  debts  of  the  firm,  and  the 
agreement  of  the  appellant  to  pay  such  debts 
did  not  release  the  other  member  of  the  firm 
from  liability,  but  any  creditor  of  the  firm 
could  have  proceeded  against  them  jointly 
and  recovered  any  amount  due.  While  the 
court  did  not  decide  whether  appellee  could 
have  maintained  an  action  against  the  firm, 
yet  it  was  held  that  she  had  an  equitable  right 
to  be  compensated  for  the  services  rendered. 
In  Minnesota  It  has  been  held,  where  a  hus- 
band agreed  with  bis  wife  that  she  should 
have  the  money  paid  by  a  boarder  In  the  fam- 
ily, that  it  was  a  valid  contract,  and  could 
be  enforced.  Riley  v.  Mitchell,  36  Minn.  3, 
29  N.  W.  588.  And  so,  in  Iowa,  where  the 
husband  was  the  sheriff  of  a  county,  and  as 
such  was  to  board  the  prisoners,  for  which  he 
was  to  receive  50  cents  per  day  for  each  pris- 
oner, and  he  agreed  with  his  wife  that  if  she 
would  move  Into  the  jail  building  with  him, 
and  take  charge  of  the  boarding  of  the  pris- 
oners, she  should  have  all  the  money  he  would 
receive  for  such  services,  it  was  held  she  could 
recover.  The  court  said:  "That  It  la  the  du- 
ty of  the  wife,  as  a  helpmeet,  to  attend,  with- 
out compensation,  to  all  ordinary  household 
duties,  and  labor  faithfully  to  advance  her 
husband's  Interest,  is  true;  yet  it  is  certainly 
not  her  duty,  unless  she  desires  to  incur  It,  to 
undertake  the  boarding  of  a  large  number  of 
prisoners  who  may  for  the  time  being  come 
under  the  charge  of  her  husband.  These  de- 
fendants have  the  undoubted  right  to  contract 
with  each  other  with  reference  to  the  board 
to  be  furnished  the  inmates  of  the  jail,  the 
same  as  If  the  marital  relation  did  not  exist 
J.  M.  Retlcker  [the  husband]  had  the  contract 
with  the  county,  and  could  sublet  to  whom- 
soever he  wished,— even  to  his  wife,  If  she 
saw  fit  to  engage  in  the  work.  If  there  had 
been  no  relinquishment  by  the  husband  of 
the  earnings  of  the  wife  accumulated  while 
engaged  in  a  separate  business  for  herself,  the 
rule  might  be  different;  but  here,  as  we  have 
seen,  the  husband  expressly  and  completely 


abandoned  all  the  claim  thereto."  Carse  t. 
Retlcker,  95  Iowa,  25,  63  N.  W.  481.  This 
case  is  strongly  in  point,  and  goes  far  in  sup- 
port of  appellant's  right  to  recover.  In  New 
Jersey  it  was  held  that  where  a  wife  gathered 
and  sold  berries,  and  took  in  boarders,  when 
her  husband  was  away  from  home,  and  on  his 
return  she  paid  off  a  mortgage  on  his  farm, 
and  took  an  assignment  of  It  to  herself,  that 
at  his  death  she  could  enforce  the  mortgage 
against  his  estate,  and  that  It  was  paranunmt 
to  the  claims  of  creditors.  Peterson  v.  Mul- 
ford,  36  N.  3.  Law,  481.  In  the  body  of  the 
opinion  there  is  an  able  and  exhaustive  'dis- 
cussion of  the  respective  rights  of  the  bus- 
band  and  wife,  as  to  earnings  of  the  wife  by 
her  own  labor,  and  we  content  ourselves  by 
merely  referring  to  It  without  quoting.  In 
Vermont,  where  a  husband  permitted  his  wife 
to  retain  money  for  boarding  her  father  In 
their  household,  it  was  held  that  it  was  a  gift 
to  her,  and  that  neither  he  nor  his  creditors 
could  recover  it  from  her.  Potter  v.  Potter, 
64  Vt  299,  23  AU.  856.  In  Illinois,  where  a 
wife  rented  a  farm  from  her  husband,  and 
raised  crops  thereon,  it  was-  held  that  such 
crops  belonged  to  her.  Woodyatt  v.  Connell, 
38  ni.  App.  480.  This  court,  In  Hendey  v. 
Tuttle,  17  Ind.  App.  253,  46  N.  E.  594,  hewed 
close  to  the  line  of  this  case.  There  appellee 
filed  a  claim  against  appellant  estate  for  serr- 
Ices  rendered  the  decedent  during  her  last  Ill- 
ness. The  decedent,  for  six  years  prior  to 
her  death,  had  been  a  member  of  appellee's 
household.  In  the  care,  etc.,  of  the  decedent, 
appellee's  wife  assisted  him,  and  It  was  urged 
that  the  work  and  assistance  of  the  wife  in 
that  behalf  created  a  separate  cause  of  action 
in  her  favor,  and  that  appellee  could  not  re- 
cover In  his  own  name  for  the  joint  services 
rendered  the  decedent  Robinson,  J.,  speak- 
ing for  the  court  said:  "The  fact  that  the 
wife  assisted  her  husband  in  nursing  and  car- 
ing for  decedent  does  not  necessarily  give 
her  a  separate  cause  of  action  for  such  serv- 
ices. The  services  she  rendered  were  for  her 
husband,  and  were  in  the  line  of  household 
dntles.  The  statute  which  gives  the  wife  the 
right  to  recover  for  her  own  services  does  not 
change  the  relation  between  husband  and 
wife,  nor  does  It  exonerate  the  wife  from  the 
performance  of  any  services  for  the  benefit  of 
the  husband.  We  do  not  mean  to  hold  that 
the  wife  could  not  enter  into  a  contract  for 
the  value  of  her  services  In  such  a  case,  and 
maintain  an  action  therefor,  bnt  In  the  case 
at  bar,  the  law  Implies  a  promise  to  pay  the 
reasonable  value  of  his  services,  and  any  as- 
sistance rendered  by  the  wife  was  for  the 
benefit  of  the  husband.  The  wife  has  the 
same  right  to  give  her  husband  her  services  in 
the  household  that  she  had  before  the  passage 
of  the  statute." 

The  facts  in  the  case  at  bar  are  materially 
different  from  those  in  any  of  the  cases  to 
which  we  have  referred.  Appellant  not  only 
bottoms  her  right  of  recovery  upon  the  con- 
tract between  her  husband  and  herself  where- 
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by  she  was  to  be  paid  for  the  extraordinary 
Bervices  rendered  her  husband,  which  were 
no  part  of  her  duties  Imposed  upon  her  by 
her  marital  relations,  but  on  the  additional 
fact  that  the  contract  between  them  was  ac- 
tually performed  by  the  payment  to  her  of 
the  entire  sum  represented  in  the  notes  sued 
on,  except  about  $480.  The  several  amounts 
thus  paid  to  her  were  reduced  to  her  posses- 
sion, the  title  of  the  money  vested  in  her, 
and  it  became  her  own  property.  After  ob- 
taining title,  and  after  it  became  her  separate 
property,  she  loaned  it  to  her  husband,  and, 
as  an  evidence  of  such  indebtedness,  he  exe- 
cuted to  her  the  notes  which  constitute  the 
several  contracts  between  them  and  the  basis 
of  this  action.  The  eamtnga  of  appellant 
thus  acquired  were  9.  species  of  property, 
and,  the  possession  having  passed  to  her,  her 
right  to  enjoy  it,  or  to  dispose  of  it,  or  to 
invest  it,  was,  In  our  Judgment,  absolute,  and, 
by  loaning  the  money  thus  earned  to  her 
husband,  created  a  liability  against  him,  which 
he  cannot  avoid,  and  wlilch  equity  and  good 
conscience  will  enforce  against  his  trust  es- 
tate. If  this  action  had  been  against  the  hus- 
band of  the  appellee  upon  the  notes  which  are 
the  foundation  of  the  claim  against  bis  estate 
in  the  hands  of  an  nsslgnee  for  the  benefit 
of  his  creditors,  instead  of  a  claim  against  the 
trust,  we  do  not  know  upon  what  theory,  in 
law  or  equity,  he  could  have  successfully  de- 
fended. By  bis  agreement  to  pay  her  a  com- 
pensation for  the  extraordinary  services  ren- 
dered him  in  his  business,  he  thereby  re- 
linquished to  her  her  earnings  thus  acquired, 
and  abandoned  nil  claim  thereto  by  paying 
the  same  to  her.  As  was  said  in  the  Ver- 
mont cases  cited,  the  husband  had  no  right 
or  interest  In  and  to  such  earnings,  and  neith- 
er he  nor  bis  creditors  could  reclaim  them. 
It  cannot  be  said,  with  any  show  of  reason, 
that  It  would  be  a  fraud  upon  the  creditors 
of  appellant's  husband  to  enforce  her  claim 
against  the  trust.  It  does  not  appear  from 
the  record,  when  all  this  money  was  paid 
to  her,  that  her  husband  bad  any  creditors, 
but,  on  the  contrary,  it  does  appear  that,  when 
she  loaned  to  him  the  money  that  she  had 
earned  under  her  contract,  he  used  It  in  his 
business.  This  would  be  a  benefit  to  credit- 
ors, and  hence  they  could  not  complain.  In 
the  present  case,  we  must  presume.  In  the 
absence  of  any  showing  to  the  contrary,  that 
the  services  performed  by  appellant  were 
valuable  and  necessary  services;  that  she  dis- 
charged the  duties  of  her  position,  which, 
liad  It  not  been  for  her,  would  have  to  have 
been  discharged  by  some  one  else.  Every- 
thing that  could  be  done  by  her  husband 
was  done  to  enable  her,  by  her  personal  serv- 
ices, to  acquire  for  herself  the  reward  of  that 
service,  and  no  rights  of  his;  independent  of 
contract,  are  In  the  way  of  her  recovery.  In 
Pennsylvania  It  has  been  held  that  a  hus- 
band may  contract  with  his  wife  for  extra 


and  useful  services  in  the  course  of  his  busi- 
ness, outside  of  the  family  relation,  and  such 
contract  will  be  deemed  a  waiver  by  him 
of  ail  claim  to  her  wages,  and  she  wIU  be 
entitled  to  be  paid  for  such  services  out  of 
the  proceeds  of  a  sale  of  her  husband's  prop- 
erty. Nuding  V.  Urlch,  169  Pa.  St.  289,  32 
AtL  409.  This  doctrine,  as  announced  by 
the  supreme  court  of  Pennsylvania,  was  based 
upon  a  statute  very  similar  to  ours,  relating 
to  the  rights  of  married  women,  and  Is  of 
controlling  influence  here.  In  Georgia  a  hus- 
band permitted  his  wife  to  sell  cakes  and 
pies,  and  keep  the  proceeds  thereof  as  her 
separate  property.  With  such  proceeds  she 
purchased  a  negro  slave,  and  it  was  held  that 
such  slave  was  hers.  Oglesby  v.  Hall,  30 
Ga.  386.  The  English  case  of  Slannlng  v. 
Style,  3  P.  Wms.  334,  is  one  which  supports 
appellant's  claim.  In  that  case  it  appeared 
that  husband  and  wife  lived  together,  and 
raised  some  fowls,  pigs,  etc.  When  any  per- 
son came  to  buy  them,  the  husband  would 
say  that  he  had  nothing  to  do  '.  th  such 
things,  and  that  they  were  his  wife's.  She 
thus  disposed  of  them,  and  kept  the  proceeds 
as  her  own.  Before  the  husband's  death,  he 
confessed  that  he  at  one  time  borrowed  of 
his  wife  £1,001  from  the  fund  which  she  had 
accumulated  from  the  sales  of  fowls,  small 
produce,  etc.  Upon  his  death  she  filed  a 
dalm  against  his  estate  for  the  amount  bor- 
rowed of  her.  It  was  contended  that  the 
borrowing  from  the  wife  was  only  the  hus- 
band borrowing  his  own  money,  and  that 
there  was  no  express  agreement  in  writing 
to  create  a  separate  right  in  the  wife.  But 
Lord  Chancellor  Talbott  held  that  she  was 
a  creditor,  and  entitled  to  have  her  claim  al- 
lowed. He  said  "that  the  courts  of  equity 
have  taken  notice  of  and  allowed  femes  cov- 
ert to  have  separate  interests  by  their  hus- 
band's agreements;  and  this  £1,001  being  the 
wife's  savings,  and  there  being  evidence  that 
the  husband  agreed  thereto,  It  seemed  but 
a  reasonable  encouragement  to  the  wife's 
frugality,  and  such  agreement  would  be  of 
little  avail  were  it  to  determine  by  the  hus- 
band's death."  Thus,  we  find  that  the  courts, 
as  far  back,  at  least,  as  1734,  In  England, 
to  the  present  time,  have  protected,  in  so  far 
as  they  could,  the  separate  estate,  savings, 
and  earnings  of  married  women.  There  are 
many  cases  in  line  with  those  we  have  cited, 
but  we  do  not  see  that  it  would  be  profitable 
to  extend  this  opinion  by  referring  to  them. 
In  the  case  before  us,  the  money  which  was 
paid  to  appellant  under  a  contract  with  her 
husband,  which  was  reduced  to  her  posses- 
sion, and  which  she  loaned  to  him,  is  such 
an  obligation,  based  upon  sound  equitable 
reasons,  that  it  will  be  enforced.  The  court 
erred  In  overruling  appellant's  motion  for  a 
new  trial,  and  the  Judgment  Is  reversed,  with 
instructions  to  the  court  below  to  grant  ap- 
pellant a  new  trial. 
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(tl  Ind.  App.  429) 

BICHARDSON  et  aL  T.  LEi-QUB. 
(Appellate  Court  of  lodlauL     Jan.  13,  1889.) 

MaRSUO  WoUBKt-HuSBAHD'S  LIABIL.ITT  —  LiAMO- 

LOBD  IHD  Tbnaiit— Pleading— Variancb 
— APPBAI/— Rbcord. 

1.  Under  Horner's  Rey.  St  180T,  g}  6120, 
5122,  proTidinsr  that  the  husband  shall  not  be 
liable  for  the  contracts  of  the  wife,  nor  for  any 
debts  contracted  by  her  in  carrying  on  her  sepa- 
rate business,  nor  for  improvements  or  repairs 
made  by  her  order  on  her  separate  realty,  a 
complaint  against  a  wife  and  her  husband,  who 
was  her  agent,  for  failing  to  make  certain  im- 

Erovements  on  demised  realty  as  be  agreed  for 
er,  is  bad  as  to  him. 

2.  Instmctiona  are  not  presented  for  review 
where  the  bill  of  exceptions  was  not  filed  with 
the  clerk  after  being  signed,  and  the  record  and 
the  clerk's  certificate  to  the  transcript  failed  to 
show  that  it  was  ever  filed. 

8.  A  verdict  for  plaintiff,  based  on  eridence 
of  a  breach  of  an  oral  agreement,  made  in  De- 
cember, by  defendant  lessor  with  plaintiff,  at 
the  time  a  written  lease  was  executed,  to  dig  a 
well  on  the  premises,  cannot  be  sustained  under 
a  complaint  declaring  on  an  agreement  for  • 
lease  and  for  such  well  made  in  October. 

Appeal  from  circuit  court,  Howard  county; 
a  N.  Pollard,  Judge. 

Action  by  Tbomaa  H.  League  against  Hon- 
ora  L.  Richardson  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Oglebay  &  Oglebay,  for  appellants.  Flp- 
pen  &  BMrvis,  for  appellee. 

HBNLET,  J.  Action  by  appellee  against 
appellants,  one  Honora  L.  Richardson  and 
John  W.  Richardson,  her  husband.  The  alle- 
gations of  the  complaint  were.  In  substance, 
as  follows:  That  appellant  Honora  L.  Rich- 
ardson Is  the  owner  of  80  acres  of  land  In 
Tipton  county,  Ind.,  and  that  appellant  John 
W.  Richardson  is  her  husband,  and  her  agent 
for  said  land;  that  In  October,  1893,  appellee 
rented  from  said  agent  said  80  acres  of  land 
for  a  term  of  one  year,  to  begin  on  the  1st 
day  of  March,  1895,  and,  among  other  things 
contained  in  said  rental  contract,  appellants 
were  to  drill  or  cause  to  be  drilled  or  dug 
a  well  upon  said  farm,  which  would  furnish 
sufficient  pure  and  wholesome  water  to  the 
appellee  while  upon  said  farm,  all  of  which 
appellants  have  failed  and  refused  to  do.  It 
Is  further  averred  that  no  water  was  fur- 
nished appellee  under  said  contract  for  his 
use  as  tenant  on  said  farm,  and  that  be  pro- 
ceeded to  and  did  cause  a  well  to  be  drilled 
upon  said  farm  for  the  purpose  of  furnishing 
water  for  his  family  use,  and  for  the  use  of 
the  stock  upon  said  farm,  which  well  was  of 
the  value  of  $150.  It  is  further  averred  that 
appellee  sustained  dam.ige  by  reason  of  ap- 
pellants' failure  to  keep  their  contract  with 
plaintiff  in  the  sum  of  $100,  for  which  dam- 
age an  itemized  bill  is  filed  with  the  com- 
plaint, covering  the  cost  of  the  well,  and  the 
amount  claimed  as  damage  for  failure  to 
drill  the  same.  Appellants  separately  demur- 
red to  this  complaint,  which  demurrers  were 
overruled  by  the  lower  court,  and  this  ruling. 


so  far  as  the  same  applies  to  the  separate 
demurrer  of  John  W.  Richardson,  the  hus- 
band. Is  assigned  as  one  of  the  errors  to  this 
court.  Appellee  answered  In  general  denial 
and  answered  In  set-off.  There  was  a  trial 
by  Jury,  and  a  finding  In  favor  of  appellee 
In  the  sum  of  $170.70.  Appellants  moved  for 
a  new  trial,  which  was  overruled,  and  Judg- 
ment was  rendered  against  both  of  said  ap- 
pellants for  said  sum.  It  Is  assigned  as  er- 
ror to  this  court:  (1)  That  the  court  erred 
In  overruling  the  demurrer  to  the  complaint; 
(2)  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  defendants 
answer;  <S)  that  the  court  erred  in  ovemdiog 
the  motion  for  a  new  trial;  (4)  that  the  court 
erred  in  overruling  the  motion  of  appellant 
Honora  L.  Richardson. in.  arrest  of  Judgment; 
(5)  that  the  court  erred  in  overruling  the  mo- 
tion of  appellant  John  W.  Richardson  in  ar- 
rest of  Judgment;  (6)  that  the  court  erred  Ui 
overruling  the  motion  of  defendants  in  ai^ 
rest  of  Judgment 

The  first  question  discussed  by  appellants 
relates  to  the  sutBciency  of  the  complaint  as 
to  appellant  John  W.  Richardson.  It  is  pro- 
vided by  statute  in  this  state  (Homer's  Rev. 
St  1897,  {  5115)  as  follows:  "All  the  legal 
disabilities  of  married  women  to  make  con- 
tracts are  hereby  abolished,  except  as  herein 
otherwise  provided."  It  is  further  provided, 
by  section  5120,  supra,  "Husbands  shall  not 
be  liable  for  the  contracts  or  the  torts  of 
their  wives;"  and  by  section  5122,  supra,  that 
"a  husband  shall  not  be  liable  for  any  debts 
^ntracted  by  the  wife  In  carrying  on  any 
trade,  labor,  or  business  on  her  sole  and  sep- 
arate account,  or  when  she  Is  in  partnership 
with  any  other  person  other  than  himself, 
nor  for  improvements  or  repairs  made  by  her 
order  or  authority  on  her  separate  real  prop- 
erty." It  will  thus  be  seen  that  the  com- 
plaint in  this  action  wholly  failed  to  state  a 
cause  of  action  against  appellant  John  W. 
Richadson,  and  the  lower  court  erred  in  over- 
ruling his  demurrer  thereto.  The  action  of 
the  lower  court  in  overruling  the  demurrer  of 
appellant  John  W.  Richardson  resulted  lo  a 
Judgment  against  him  for  an  amount  for 
which,  if  any  one  was  liable,  It  was  his  ah 
appellant.  It  is  distinctly  averred  In  the  com- 
plaint that  he  was  the  agent  of  his  wife  when 
the  contract  detailed  therein  was  entered  Into. 
As  such  agent  he  bound  bis  wife,  but  did  not 
bind  himself  for  the  payment  of  any  debt  con- 
tracted on  her  behalf,  or  in  and  about  tlie 
management  or  rental  of  her  separate  real 
property,  nor  did  be  become  liable  upon  any 
contract  under  the  allegations  of  the  oom- 
plaint 

The  third  specification  of  the  assignment  of 
errors  calls  In  question  the  overruling  of  ap- 
pellants' motion  for  a  new  trial.  It  la  a^ 
gued  at  length  by  counsel  for  appellants  that 
the  lower  court  erred  In  giving  to  the  }vccj 
certain  instructions  and  in  refusing  to  gire 
to  the  Jury  certain  other  Instructions,  but  the 
Instructions  are  not  properly  before  the  court. 
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Appellants  have  attempted  to  briug  ttie  In- 
structions Into  the  record  by  bill  of  excep- 
tions, but  this  bill  of  exceptions  was  not  filed 
with  the  clerk  after  having  been  signed  by 
the  trial  judge,  and  it  does  not  appear  from 
the  record,  or  from  the  certiflcate  of  the 
clerk  to  the  transcript,  that  it  was  ever  filed 
in  his  office.  For  this  reason  the  court  will 
not  review  the  instructions.  The  thirteenth 
and  foiuteenth  reasons  assigned  for  a  new 
trial  are  as  follows:  "(13)  That  the  verdict 
of  the  Jury  is  not  sustained  by  the  evidence. 
(14)  That  the  verdict  of  the  Jury  is  contrary 
to  the  evidence."  These  will  be  considered 
together.  The  complaint  proceeds  upon  the 
theory  that  appellants  have  failed  to  perform 
that  part  of  a  verbal  rental  contract  en- 
tered into  between  appellee  and  appellant 
Honora  L.  Richardson,  through  h^r  agent 
John  W.  Richardson,  in  the  month  of  Octo- 
ber, 1893,  in  which  it  was  agreed  that  the 
owner  of  the  leased  land  was  to  drill  or 
cause  to  be  drilled  or  dug  a  well  upon  said 
land  which  would  furnish  pure  and  whole- 
some water  for  appellee's  use  while  such  ten- 
ancy existed.  Thus  it  will  be  seen  that  by 
the  averments  of  the  complaint  the  agree- 
ment on  the  part  of  the  lessor  to  furnish 
pure,  wholesome  water  upon  said  leased  prem- 
ises was  an  inducement  which  entered  Into 
and  was  a  part  of  the  consideration  of  the 
rental  contract  an  declared  upon  in  the  com- 
plaint. We  have  most  carefully  read  all  of 
the  evidence  In  this  cause,  and  fail  to  find 
any  evidence  which  supports  the  verdict  and 
Judgment  upon  the  theory  of  appellee's  com- 
plaint. The  evidence  is  to  the  effect  that  ap- 
pellee's rental  contract  with  the  owner  of  the 
land  was  a  written  contract,  in  which  noth- 
ing was  said  about  drilling  or  digging  a  well 
or  furnishing  water,  and  that  said  written 
contract  was  not  entered  into  until  some  time 
In  December,  1S93.  There  is  not  a  word  or 
syllable  of  evidence  of  any  contract  made  In 
October,  1893,  to  furnish  a  well  of  water  to 
appellee,  or  of  any  rental  contract  at  any 
other  time  than  the  written  contract  above 
referred  to  executed  December  4,  1893,  in 
which,  as  we  have  said,  no  mention  was 
made  of  wells  or  water.  There  is  evidence 
in  the  record  tending  to  prove  that,  immedi- 
ately after  the  execution  of  the  written  rental 
contract,— about  10  minutes  afterwards,  ac- 
cording to  the  testimony  of  appellee,— appel- 
lant agreed  to  furnish  the  well  and  water 
upon  the  leased  land,  and,  as  a  consideration 
for  snch  promise,  It  is  attempted  to  be  shown 
by  the  evidence  that  appellee  was  to  move 
upon  the  leased  premises  and  occupy  the 
dwelling  bouse.  The  court  permitted  appel- 
lee to  prove  a  different  contract,  at  a  differ- 
ent time,  and  upon  a  different  consideration 
than  the  one  declared  upon  in  his  complaint. 
The  evidence  adduced  upon  the  trial  was 
wholly  outside  the  Issues  tendered  by  the 
complaint  and  denial.  That  a  party  must 
recover,  if  at  all,  on  the  theory  of  at  least 
one  paragraph  of  l^ls  complaint,  is  good  rea- 


son and  sound  law.  Our  supreme  court.  In 
the  case  of  Paris  v.  Strong.,  51  Ind.  339,  say: 
"No  rule  of  law  can  possibly  be  better  set- 
tled, and  none  is  more  necessary  to  the  ad- 
ministration of  Justice,  than  that  the  plaintiff 
must  recover  upon  his  allegations  or  not  at 
all.  If  this  were  not  so,  it  Would  be  a  mock- 
ery to  require  him  to  state  a  sufficient  case 
In  his  complaint  Having  thus  stated  his 
case,  his  proofs  ought  to  be  confined  to  It, 
and  If  he  has  proved  a  different  case,  how- 
ever meritorious,  he  should  be  defeated." 
See,  also,  Milbum  v.  Phillips,  136  Ind.  605, 
34  N.  E.  983,  86  N.  E.  360;  Boardman  v. 
Griffin,  52  Ind.  101;  Terry  v.  Shlvely,  64  Ind. 
106;  McConnell  v.  Bank,  130  Ind.  127,  27  N. 
E.  616.  And  In  the  recent  case  of  Sanders  v. 
Hartge,  17  Ind.  App.  243,  46  N.  E.  604,  speak- 
ing of  the  above  rule  as  laid  down  by  the 
supreme  court,  it  was  said:  "It  is  of  the 
highest  importance  to  the  administration  of 
the  law  that  courts  should  adhere  most  tena- 
ciously and  strictly  to  this  rule  of  pleading 
which  requires  the  pleader  to  be  bound  by  his 
cause  of  action  as  stated  by  him.  Otherwise 
his  adversary  could  have  no  assurance  of  the 
facts  he  would  have  to  controvert  to  meet  his 
attacks,  and  be  taken  unaware  in  the  forensic 
encounter  at  the  bar."  In  the  case  of  Rail- 
way Co.  V.  Levy,  127  Ind.  168,  26  N.  B.  773, 
the  supreme  court,  speaking  by  Coffey,  J., 
said:  "A  complaint  cannot  be  made  elastic  so 
as  to  bend  to  the  changing  views  of  counsel, 
as  the  case  proceeds.  It  must  proceed  to  the 
end  upon  the  theory  upon  which  it  is  con- 
structed." We  must  thus  conclude  that  there 
is  no  evidence  in  the  record  in  this  cause 
which  sustains  the  material  allegations  of  ap- 
pellee's complaint,  and  that  the  lower  court 
erred  in  refusing  to  grant  appellants'  motion 
for  a  new  trial.  The  Judgment  is  therefore 
reversed,  with  instructions  to  the  lower  court 
to  sustain  the  motion  for  a  new  trial. 


(21  Ind.  App.  416) 
McCONAHEY'S  ESTATE  v.  FOSTER. 

(Appellate  Court  of  Indiana.     Jan.  12,   1899.) 

Assignment    ow   Eituous  —  Formal    Dsfectb  — 

Amendment— New  Trial — Causb  Discovered 

AFTER  Term— Assignment  or  Cause. 

1.  Where  an  assignment  of  error  la  defective 
under  rule  3  of  the  appellate  court,  requiring  a 
cause  to  be  properly  entitled  in  the  assignment  of 
errors,  and  rule  6,  providing  that  the  assignment 
of  errors  shall  contain  the  full  names  of  the 
parties,  in  that  it  is  entitled  "The  Estate  of  M., 
Deceased,  vs.  P.,"  instead  of  "F.,  Administra- 
trix of  the  Estate  of  M.,  Deceased,  vs.  F.,"  and 
the  appellant  has  asked  for  leave  to  amend,  the 
appellate  court  will  consider  the  case,  without 
requiring  a  formal  amendment. 

2.  Homer's  Rev.  St.  1897,  f  563  (Burns'  Rev. 
St.  §  572),  allowing  an  application  for  a  new 
trial  for  cause  discovered  after  the  term  at 
which  the  decision  was  rendered,  applies  to  pro- 
ceedings upon  claims  against  decedents'  estates. 

3.  An  application  for  a  new  trial  for  cause  dis- 
covered after  the  term,  in  proceedings  on  a 
claim  against  a  decedent's  estate,  is  an  independ- 
ent action,  in  which  a  motion  for  a  new  trial 
may  be  made. 
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4.  An  asslenment  of  canse  in  ■  motion  for  a 
new  trial,  tnat  the  judgment  is  not  supported 
by  the  evidence,  and  is  contrary  to  the  law 
and  eTidence,  is  not  sufficient,  as  it  must  state 
some  specific  cause. 

Appeal  from  circuit  court,  Whitley  county; 
J.  W.  Adair,  Judge. 

Complaint  by  the  estate  of  Mary  McCon- 
ataey  for  a  new  trial  for  a  cause  discovered 
after  the  term  at  which  verdict  was  rendered 
for  claimant  on  the  claim  of  Emma  A.  Foster 
against  Emma  A.  Foster,  administratrix. 
Judgment  for  defendant,  and  from  an  order 
overruling  a  motion  for  a  new  trial  plaintiff 
appeals.    Affirmed. 

John  Q.  OUne,  James  0.  Branyan,  and  Mai^ 
■hall,  McNagney  &  C3ugston,  for  appellant. 
Kenner  &  tiesb  and  Eph.  Strong,  for  appellee^ 

BLACK,  G.  J.  It  appears  from  the  record 
before  us  that  on  the  16th  day  of  December, 
1893,  judgment  of  allowance  of  a  claim  was 
rendered  in  the  Huntington  circnlt  court  in 
favor  of  Emma  A.  Foster  against  Emma  A. 
Foster,  administratrix  of  the  estate  of  Mary 
McGonahey,  deceased,  the  claim  being  upon 
a  note  purporting  to  be  made  by  Mary  Mc- 
Gonahey, payable  to  Emma  A.  Foster;  an  at- 
torney having  been  appointed  by  the  conrt  to 
defend  on  behalf  of  tbe  estate.  On  the  11th 
of  April,  1894,  there  was  filed  In  said  court  a 
complaint  which  la  not  in  the  transcript,  an 
amended  complaint  having  been  fljed  after 
the  venue  had  been  changed  to  the  court  be- 
low. The  amended  complaint  was  entitled 
"Estate  of  Mary  McConabey  vs.  Emma  A. 
Foster,"  the  entry  of  record  relating  to  the 
amendment  being  entitled  "Emma  A.  Foster, 
Admrx.  of  the  Estate  of  Mary  McConabey, 
Deceased,  vs.  Emma  A.  Foster."  It  was  a 
complaint  for  a  new  trial  for  cause  discov- 
ered after  the  term  at  which  the  verdict  was 
rendered.  An  Issue  having  been  formed  by 
answer  in  denial,  the  cause  was  tried  by  the 
court  It  appears  from  an  entry  of  record  en- 
titled "Emma  A.  Foster,  Admrz.  of  the  Es- 
tate of  Mary  McConabey,  Deceased,  vs.  Em- 
ma A.  Foster,"  that  the  court  found  for  the 
defendant  and  against  tbe  plaintiff  upon  the 
issue  joined.  The  entry  then  proceeds:  "It 
is  therefore  ordered,  decreed,  and  adjudged  by 
the  court  that  the  plaintiff  take  nothing  by 
her  suit,  and  that  defendant  recover  her 
costs,"  etc.  There  was  a  motion  entitled 
"Emma  A.  Foster,  Administratrix  of  the  E»- 
tate  of  Mary  McConabey,  Deceased,  vs.  Em- 
ma A.  Foster,"  in  which  the  "plaintiff,  Emma 
A.  Foster,  administratrix  of  the  estate  of 
Mary  McConahey,  deceased,"  moved  for  "a 
new  trial  and  a  new  hearing"  for  the  follow- 
ing reasons:  "(1)  Tbe  finding  and  judgment 
of  the  court  is  not  supported  by  sufilclent  evi- 
dence; (2)  the  finding  and  Judgment  of  tbe 
conrt  Is  contrary  to  law;  (3)  the  finding  and 
Judgment  of  the  conrt  Is  contrary  to  the  evi- 
dence." The  only  alleged  error  assigned  by 
the  appellant  Is  the  overruling  of  the  appel- 
lant's motion  for  a  new  trial,  the  assignment 


being  entitled  "The  Estate  of  Mary  McCona- 
hey, Deceased,  Appellant,  vs.  Emma  A.  Foo- 
ter, Appellee."  The  appellee  has  moved  to 
dismiss  the  appeal,  for  the  reason  that  Emma 
A.  Foster,  administratrix  of  the  estate  of  the 
decedent,  is  not,  but  should  have  been,  made 
a  party  to  the  appeal. 

Rule  3  of  the  rules  of  this  conrt  (27  M.  B. 
iv.)  requires  the  appellant  to  properly  entitle 
the  cause  in  the  assignment  of  errors,  and 
rule  6  (Id.)  provides  that  tbe  assignment  of 
errors  shall  contain  the  full  names  of  the 
parties.  The  assignment  in  this  case  Is  plain- 
ly defective.  See  Peden's  Estate  v.  Noland, 
45  Ind.  354;  Thomas'  Estate  T.  Sovice,  90 
Ind.  128.  The  rei)orts  of  the  supreme  court 
and  of  this  court  contain  cases  in  which  the 
appellant  or  the  appellee  has  been  designated 
as  the  estate  of  a  decedent  named,  and  In 
which  such  defect  has  been  ignored  or  ex- 
pressly treated  as  waived.  In  Wells'  Estate 
T.  Wells,  71  Ind.  509,  the  court  said:  "The 
estate  of  a  dead  man  cannot  be  a  party  to  a 
suit  without  some  representative,  and  the  suit 
should  be  carried  on  In  the  name  of  the  rep- 
resentative as  such.  It  would  have  been  more 
formal  If  tbe  plaintiff  had  filed  his  claim  In 
his  Individual  capacity  against  himself  In  his 
representative  capacity.  No  objection,  how- 
ever, is  made  in  this  respect"  The  court,  hav- 
ing thus  adverted  to  the  defect  in  the  title  of 
the  cause,  proceeded  to  reverse  the  judgment 
of  the  trial  court  See,  also,  Ctoodbub  ▼.  Hor- 
nung'B  Estate,  127  Ind.  181,  26  N.  E.  770; 
Reeves'  Estate  v.  Moore,  4  Ind.  App.  402,  31 
N.  E.  44;  Henzler's  Estate  v.  Bossard,  6  Ind. 
App.  701,  33  N.  E  217;  Cmmrlne  v.  Crum- 
rine's  Estate,  14  Ind.  App.  641,  43  N.  E.  322. 
Here  It  appears  from  the  record,  and,  indeed, 
also  In  the  motion  to  dismiss,  that  there  was 
an  administratrix.  It  also  appears  from  the 
record  that  she,  as  administratrix,  was  the 
party  plaintiff,  and  that  the  Judgment  from 
which  the  appeal  Is  taken  was  rendered 
against  her  in  such  representative  character. 
So  It  can  be  seen  by  us  that  the  defect  In 
question  Is  a  formal  one. 

Tbe  appellant,  responding  to  the  motion  to. 
dismiss,  has  proposed,  upon  leave  granted,  to 
amend  the  assignment  It  plainly  appears 
who  will  be  affected  by  either  an  aflirmance 
or  reversal  of  the  judgment  and  that  the  af- 
firmance or  reversal  will  have  tbe  same  effect 
as  if  the  assigrnment  wero  perfect  We  think, 
therefore,  we  may,  without  formal  amend- 
ment, examine  and  decide  as  It  ^he  assignment 
were  properly  entitled,  and,  accordingly,  we 
overrule  the  motion  to  dismiss. 

It  is  suggested  on  behalf  of  the  appellee 
that  an  application  for  a  new  trial  for  cause 
discovered  after  the  term  at  which  the  ver- 
dict or  decision  w.ts  rendered,  provided  for 
by  the  Civil  Code  (section  563,  Homer's  Rev. 
St  1897;  section  572,  Burns'  Rev.  St  1804). 
Is  not  allowable  in  a  proceeding  upon  a  claim 
against  a  decedent's  estate.  Where  no  mode 
of  procedure  Is  specially  provided  In  probate 
matters,  the  rules  of  procedure  in  civil  causet 
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may  be  followed.  Goodbub  v.  Hornung's 
Estate,  supra.  No  sufficient  reason  occurs  to 
us  for  denying  the  right  In  such  a  case  to  ap- 
ply for  a  new  trial,  as  provided  In  the  Ck)de, 
for  cause  discovered  after  the  term,  where 
the  cause  assigned  in  the  complaint  is  one 
for  which,  if  discovered  within  the  term,  a 
new  trial  should  be  granted  upon  motion 
made  as  provided  In  the  Code,  at  the  term  at 
which  the  verdict  was  rendered.  Such  an 
application  by  complaint  for  a  new  trial  for 
cause  discovered  after  the  term  is  an  inde- 
I)endent  action,  in  which  Issues  may  be  form- 
ed and  tried,  and  in  which  a  motion  for  a  new 
trial  may  be  made.  See  Davis  v.  Davis,  145 
Ind.  4,  43  N.  E.  836.  The  motion  for  a  new 
trial  most  be  for  some  specific  cause,  as  pro- 
vided by  the  statute.  It  Is  not  a  sufQclent  as- 
signment of  cause  In  a  motion  for  a  new  trial 
to  state  that  the  judgment  is  not  supported 
by  sufficient  evidence,  or  that  the  Judgment  Is 
-contrary  to  law,  or  that  the  Judgment  Is  con- 
trary to  the  law  and  the  evidence.  Rodefer 
▼.  Fletcher,  80  Ind.  563;  Rosenzwelg  v.  Fra- 
zer,  82  Ind.  342.  The  motion  for  a  new  trial 
before  us  did  not  state  any  statutory  -  cause 
for  a  new  trial.    The  Judgment  Is  affirmed. 


<21  Ind.  App.  408) 

ELWOOD  PLANING-MILIi  CO.  v.  HART- 
ING. 
(Appellate  Court  of  Indiana.    Jan.  11,  1899.) 

Appeal— OuEOTioNS  to  Plkadinob— Sales— Dam- 
ages FOR  FOBNISBINO  InPERIOB   Ab- 

TICLE8— Evidence. 

1.  The  qnestlon  of  the  sufficiency  of  part  of  an 
answer  cannot  be  raised  for  the  first  time  by 
assignment  of  error  on  appeal, 

2.  Where  one  who  had  contracted  to  furnish 
material  of  a  certain  quality  to  be  used  in  the 
construction  of  a  house,  furnished  an  inferior 
quality,  which  became  known  to  the  owner  after 
the  house  was  finished,  the  owner  had  the  right 
to  keep  the  honse  in  its  inferior  condition,  and 
recover  from  the  contractor  the  difference  be- 
tween its  actual  value  and  its  value  had  the 
proper  material  been  furnished,  since  ttie  par- 
ties must  be  deemed  to  have  contracted  with 
reference  to  the  valne  of  the  house  with  the 
proper  materials  furnished. 

3.  Where  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  a  house  and  its 
value  had  a  contractor  furnished  such  material 
as  he  agreed  to.  it  is  error  to  permit  a  witness 
to  state  the  difference  in  value  merely  without 
giving  its  actual  value  and  its  value  had  the 
proper  material  been  furnished,  since  thereby 
the  witness  is  permitted  to  estimate  the  amount 
of  damages,  which  should  be  assessed  by  the 
jury. 

Appeal  from  circuit  court,  Madison  county; 
John  F.  McClure,  Judge. 

Action  by  Elwood  Planlng-Mlll  Company 
against  Harman  C.  Harting.  There  was  a 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Reversed. 

Klttlnger  &  Reardon  and  Griffin  &  Broad- 
bent,  for  appellant  Greenlee  &  Call,  for 
appellee. 

BLACK,  O.  J.  The  appellant  brought  its 
action   against  the  appellee,  the  complaint 


consisting  of  two  paragraphs,  the  first  being 
upon  an  account  for  goods  and  merchandise, 
the  bill  of  particulars  filed  therewith  show- 
ing a  balance  of  $100.26;  and  the  second 
paragraph  declaring  upon  an  account  stated 
for  that  amount  The  appellee  answered  In 
four  paragraphs,  the  first  a  general  denial. 
The  appellant  replied  by  general  denial  to  all 
the  paragraphs  of  answer  except  the  first. 
Upon  trial  of  the  cause  by  Jury,  a  general 
verdict  for  the  appellee  was  returned,  and, 
appellant's  motion  for  a  new  trial  having 
been  overruled.  Judgment  was  rendered  Id 
accordance  with  the  verdict. 

None  of  the  pleadings  were  tested  by  de- 
murrers. The  appellant's  assignment  of  er- 
rors contains  seven  si>eciflcation3.  The  first 
six  assail  the  second,  third,  and  fourth  para- 
graphs of  answer  severally,  as  not  stating 
facts  sufficient  to  constitute  a  defense  to  the 
appellant's  cause  of  action  as  stated  in  the 
complaint  or  as  stated  in  a  specified  para- 
graph of  the  appellant's  complaint  These 
specifications  do  not  present  any  question 
for  the  consideration  of  this  conrt.  The  ques- 
tion as  to  the  sufficiency  as  a  defense  of  a 
paragraph  of  answer  cannot  be  raised  for  the 
first  time  by  assigning  here  its  insufficiency 
as  error.  City  of  BvansviUe  v.  Martin,  103 
Ind.  206,  2  N.  E.  596,  and  cases  there  cited; 
State  V.  Curry,  134  Ind.  133,  33  N.  E.  685. 

It  appeared  upon  the  trial  and  in  one  of 
the  parag^raphs  of  answer  that  the  articles 
sold  by  the  appellant  to  the  appellee  were  foz 
the  most  part  furnished  by  the  appellant  for 
use  by  the  appellee  in  the  construction  of  a  cer- 
taiil  expensive  dwelling  house,  and  the  dispute 
related  to  the  question  whether  certain  por- 
tions of  the  materials  so  furnished  and  used 
were  well  seasoned  and  first-class  materials, 
and  in  proper  condition  for  such  purpose  as 
contracted  for  by  the  parties,  or  were  of  In- 
terior and  unsuitable  quality,  unseasoned,  or 
seasoned  in  different  degrees  of  dryness,  so 
that  after  being  so  used,  they  shranli:,  and 
warped,  and  failed  to  fit  together  properly,  to 
the  injury  of  the  house,  and  the  consequent 
damage  of  the  appellee;  the  condition  of  the 
materials  being  known  by  the  appellant 
but  such  defectiveness  of  the  materials  not 
being  ascertained  by  the  appellee  before  they 
had  been  used  In  the  construction  of  the 
building.  Upon  the  examination  of  the  ap- 
pellee as  a  witness  In  his  own  behalf  he  was 
asked  by  his  attorney  to  state  what,  In  the 
opinion  of  the  witness,  "the  difference  In  the 
valne  of  your  house  Is  In  Its  present  condi- 
tion, and  would  have  been  If  the  woodwork 
and  doors  had  remained  in  the  condition  they 
■were  when  they  were  first  put  there."  The 
appellant's  objection  to  this  question  having 
been  overruled,  the  witness  answered,  "Seven 
hundred  dollars."  It  was  alleged  In  the  an- 
swer, and  there  had  been  evidence  tending 
to  prove,  that  it  was  expressly  agreed  that 
the  articles  to  be  furnished  for  the  construc- 
tion of  the  house  should  be  first-class,  well- 
seasoned,    and    suitable    for   such   purpose. 
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The  witness  had  testified  to  various  imper- 
fections In  the  house,  occasioned  by  the  -want 
of  proper  seasoning  of  the  articles  for  finish- 
ing, which  had  been  furnished  by  the  appel- 
lant, but  he  had  not  testified  to  the  value  of 
the  bouse.  No  objection  was  made  on  the 
ground  that  the  witness  had  not  been  shown 
to  be  qualified  to  express  an  opinion  as  to  the 
value  of  the  house,  but  the  question  was  ol>- 
jected  to  as  not  being  the  -proper  way  to 
prove  damages.  It  is  contended  on  behalf 
of  the  appellant  that,  if  the  articles  furnish- 
ed were  not  of  the  quality  stipulated  in  the 
alleged  contract,  the  only  proper  measure  of 
damages  would  be  the  difTerence  between 
the  market  value  of  the  doors,  window 
frames,  and  other  articles  at  the  time  they 
were  received  by  the  appellee,  and  the  con- 
tract price.  The  measure  of  relief  for  a 
breach  of  warranty  is  the  difference  between 
the  actual  value  and  the  value  that  the  arti- 
cle would  have  had  if  it  had  been  as  warrant- 
ed, the  price  paid  being  evidence  of  this 
value.  Street  v.  Chapman,  20  Ind.  142;  Fer- 
guson V.  Hosier,  58  Ind.  438;  Hege  v.  New- 
som,  96  Ind.  426;  Blaclser  v.  Slown,  114  Ind. 
322,  16  N.  E.  621;  Bushman  v.  Taylor,  2 
Ind.  App.  12,'28  N.  E.  07;  Green  v.  Wltte,  5 
Ind.  App.  343,  32  N.  E.  214.  This  general 
rule  of  damages  is  applicable  to  those  ordi- 
nary cases  where  It  will  afford  full  compen- 
sation for  the  loss  suffered.  But  the  special 
value  to  the  vendee  of  the  purchased  arti- 
cle will  be  taken  Into  account  where  it  was 
known  to  the  seller  at  the  time  of  the  sale 
that  the  article  was  being  purchased  for 
a  special  use,  and  he  expressly  or  Impliedly 
contracted  to  furnish  an  article  suitable  for 
the  special  purpose,  the  controlling  principle 
being  to  give  compensation  commensurate 
with  the  loss  or  Injury,  confining  the  recov- 
ery to  damages  for  such  loss  or  injury  as 
may  reasonably  be  regarded  as  arising  from 
the  breach,  or  as  within  the  contemplation 
of  the  partiefl  when  they  made  the  contract 
as  a  probable  result  of  a  breach  thereof.  In 
Page  V.  Ford,  12  Ind.  46,  where  a  boiler,  war- 
ranted to  be  suitable  for  a  particular  pur- 
pose, proved  upon  use  for  such  purpose  to  be 
unsound,  and  in  consequence  thereof  the  pur- 
chaser suffered  damage  by  reason  of  the  de- 
struction of  his  property  situated  near  the 
boiler  when  In  use,  it  was  held  that  such  In- 
jury should  be  regarded  as  a  natural  and 
legitimate  result  of  the  breach  of  warranty. 
Where  a  manufacturer  sold  barrels  to  be 
used  for  the  purpose  of  storing  whisky  there- 
in, with  warranty  of  fitness  for  that  purpose, 
and  the  purchaser,  believing  them  to  be  fit 
for  the  purpose,  so  used  them,  he  could  re- 
cover for  the  loss  of  the  whisky  by  leakage. 
Poland  V.  Miller,  95  Ind.  387.  Where  arti- 
cles for  a  particular  use,  known  to  the  seller, 
were  furnished  by  him,  and  accepted  by  the 
buyer,  after  the  time  stipulated  In  the  con- 
tract, the  buyer.  It  was  held,  could  recover 
the  loss  suffered  by  him  through  the  delay; 
that  loss  being  such  as  might  fairly  be  con- 


sidered to  have  been  contemplated  by  the 
parties  when  they  made  the  contract.  Furni- 
ture C!o.  V.  Hascall,  123  Ind.  002,  24  N.  E. 
336.  In  Walt  v.  Borne,  123  N.  T.  592,  25  N. 
E.  1053,  the  opinion  was  expressed  that  In 
case  of  a  sale  of  oil  to  be  used  in  the  manu- 
facture of  carpets,  with  warranty,  the  prop- 
er rule  of  damages  would  generally  be  the 
difference  between  the  market  value  of  the 
carpets  as  they  would  have  been  If  the  oil 
had  been  equal  to  the  warranty  and  their 
value  as  they  actually  were.  Where  coal 
dust  was  sold  to  be  used  In  the  manufacture 
of  brick,  with  a  warranty  that  it  was  free 
from  soft  coal  dust,  the  buyer  stating  to  the 
seller  that  It  would  damage  the  brick  to  be 
manufactured,  the  seller,  it  was  held,  was 
liable  for  the  amount  of  damage  suffered  by 
the  buyer  through  injury  to  the  brick  caused 
by  an  intermixture  of  soft  coal  dust  MU- 
burn  V.  Bellonl,  39  N.  T.  53.  See,  also.  Bag- 
ley  V.  Mill  Co.,  21  Fed.  159;  Dushane  v. 
Benedict  120  U.  S.  630,  7  Sup.  Ct  606;  Swain 
V.  Schleffelin,  134  N.  Y.  471,  31  N.  E.  1025. 
If  the  appellee,  when,  through  the  shrinking 
and  warping  of  the  articles  and  materials 
furnished  by  the  appellant  tbelr  inferior 
quality  had  become  known  to  blm,  had  caus- 
ed such  unsuitable  parts  of  the  house  to  be 
replaced  with  others  made  of  first-class  ma- 
terials, he  perhaps  might  have  recovered 
from  the  appellant  the  expense  thus  occa- 
sioned. But  he  was  not  bound  to  do  this  in 
order  to  have  his  action  against  the  appel- 
lant He  had  a  right  to  keep  his  house  in 
its  damaged  or  inferior  condition,  and  to  sue 
for  the  breach  of  the  contract,  by  which  he 
was  damaged  to  the  extent  of  the  difference 
between  the  actual  value  of  the  house  and  the 
value  of  such  a  house  as  must  be  regarded 
as  in  contemplation  of  the  parties  when  they 
made  the  contract  The  appellant's  failure 
to  comply  with  the  contract  had  occasioned 
Injury  to  that  extent 

A  witness  will  not  be  allowed  ordinarily  to 
give  his  opinion  of  the  amount  of  damages 
a  party  has  sustained  from  an  act  or  omis- 
sion in  controversy.  It  is  for  the  Jury  to 
assess  the  damages  by  applying  the  law  as 
given  by  the  court  to  facts  In  evidence.  Rail- 
road Co.  V.  Fltzpatrlck,  10  Ind.  120;  Railroad 
Co.  V.  Nickless.  71  Ind.  271;  Bissell  v.  Wert, 
35  Ind.  54;  City  of  I^gansport  v.  McMlllen. 
49  Ind.  493;  Railroad  Co.  v.  Hixon,  79  Ind. 
Ill;  Yost  V.  Conroy,  92  Ind.  464.  A  witness 
shown  to  be  properly  qualified  may  be  per- 
mitted to  testify  as  to  the  value  of  anything 
whose  value  enters  into  the  measure  of  dam- 
ages. The  rule  as  established  by  the  case 
last  cited,  and  as  followed  in  many  subse- 
quent cases,  seems  to  be  that  a  qualified  wit- 
ness may  testify  as  to  the  value  of  land  or 
other  thing  before  an  act  or  event  which  it 
is  claimed  affects  Its  value,  and  as  to  Its  value 
thereafter.  This  is,  in  effect,  the  form  In 
which  the  rule  has  been  stated.  Hire  v. 
Kniseley,  130  Ind.  295,  29  N.  E.  1132;  Rail- 
road Co.  V.  Fettlg,  130  Ind.  01,  29  N.  B.  407; 
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Ooodwine  v.  EvanB,  1S4  Ind.  262,  33  N.  E. 
1031;  City  of  Lafayette  ▼.  Nagle,  113  Ind. 
425, 15  N.  E.  1;  Railroad  Co.  y.  Peck,  99  Ind. 
68.  It  wonld  seem  that,  whatever  the  par- 
ticular form  of  eliciting  the  testimony,  it 
should  amount  to  a  statement  of  the  yalae  be- 
fore and  after.  Tost  T.  Conroy,  supra.  A 
question  la  not  proper  which,  in  effect,  calls 
upon  the  witness  to  estimate  the  amount  of 
the  damages  which  should  be  assessed  by  the 
jury  because  of  the  act  or  omission  for  which 
damages  are  claimed  in  the  action.  This 
was  the  character  of  the  question  to  which 
the  appellant  objected,  and  the  answer  elicit- 
ed was  the  opinion  of  the  witness  as  to  the 
amount  which  should  be  allowed  by  the  Jury 
for  the  alleged  breach  of  contract  The  Judg- 
ment is  reversed,  and  the  cause  Is  remanded 
for  a  new  triaL 


(21  Ind.  App.  397) 

CITT  OF  DECATUR  t.  STOOPS. 

(AppeUate  Court  of  Indiana.     Jan.  10,  1890.) 

CrriBS  — Btbeets  —  Nbouobkcb—Pleadikq— Ap- 
peal—Bill  or  ExoBPTioss— Rbtibw 
—  Waiteh— Damages. 

1.  Plaintiff  averred  that  he  was  slowly  driving 
a  gentle  horse  hitched  to  a  spring  wagon  in  good 
repair,  when  he  met  another  team,  and,  not 
Icnowing  of  a  defect  in  the  street,  turned  to 
drive  across  to  the  other  side,  and  drove  almost 
squarely  across  a  ridge  15  inches  high,  caused 
by  laying  water  mains,  and  the  left  front  wheel 
of  his  wagon  dropped  from  the  top  of  the  ridge 
to  the  bottom  of  a  hole  12  inches  deep  on  the 
further  side;  the  ridge  and  hole  having  been 
liermitted  to  be  there  by  the  city  for  more  than 
two  months.  Held,  that  contributory  negligence 
was  not  shown. 

2.  Homer's  Rev.  St  I  5087,  requiring  persons 
driving  vehicles  to  turn  to  the  right  on  meet- 
ing, relates  to  highways,  and  not  to  streets  in 
incorporated  towns;  the  forfeit  fixed  being  re- 
oorerable  by  the  road  supervisor,  in  the  name 
of  the  township  trustee,  for  the  benefit  of  the 
highways  of  the  district. 

3.  Under  Act  March  8,  1807,  providing  that, 
to  make  evidence  part  of  the  record,  it  is  suffi- 
cient if  the  transcnpt  contain  the  original  bill  of 
exceptions  embracing  such  evidence,  if  it  appear 
from  the  record  that  such  bill  was  presented  to 
and  signed  by  the  judge,  and  filed  with  the  trial 
clerk  or  in  open  court  tlie  record  need  not  show 
affirmatively  that  the  longhand  mannscript  of 
the  evidence  was  filed  in  the  clerk's  office  before 
incorporation  in  the  bill  of  exceptions. 

4.  Where  there  is  evidence  from  which  the 
jury  conld  find  every  material  fact  essential  to 
a  verdict,  and  which  tends  to  support  the  an- 
swers to  special  interrogations,  ttie  verdict  will 
not  be  disturbed. 

5.  Error  in  giving  and  refusing  instructions  is 
waived  by  failure  to  argue  the  assignments  on 
appeal. 

6.  A  minister  was  severely  and  permanently 
injured,  one  of  the  bones  of  his  left  arm  being 
dislocated,  and  another  broken,  and  he  was  kept 
from  engaging  in  his  profession  for  a  consider- 
able time.  The  arm  would  always  be  shorter 
than  the  other,  and  it  was  crooked,  and  would 
remain  so.  Held,  that  a  verdict  of  $1,300  was 
not  so  excessive  as  to  show  that  the  ;iury  acted 
with  prejudice,  partiality,  or  corruption. 

Appeal  from  circuit  court.  Jay  county;  J.  W. 
Headington,  Judge. 
Action  by  Joseph  E.  Stoops  against  the  city 


of  Decatur.     From  a  Judgment  for  plaintiff, 
defendant  appeals.     AtUrmed. 

J.  Frank  Mann,  R.  P.  Beatty,  R.  S.  Peter- 
son, and  La  Follette  &  Adair,  for  appellant; 
F'rance  &  Merryman,  Peterson  &  Lutz,  and  J. 
J.  La  Follette,  for  appellee. 

WILEY,  J.  Appellee  sued  appellant  to  recov- 
er damages  for  injuries  received  while  travel- 
ing upon  a  street  In  appellant  city,  which  in- 
juries. It  is  averred,  resulted  from  a  defect  in 
such  street.  It  is  charged  in  the  complaint  tliat 
in  said  city  there  are  two  streets, — Second 
street,  which  runs  north  and  south,  and  Jeffer- 
son street,  which  runs  east  and  west,— which 
said  streets  cross  each  other  at  right  angles; 
that  Second  street  is  one  of  tbe  principal  thoE- 
oughfares  in  said  city;  that  in  1885  appellant 
caused  a  water-works  plant  to  be  constructed; 
that  one  of  the  main  lines  for  carrying  water 
was  constructed  along  and  in  said  Second 
street;  that,  at  a  point  where  said  two  streets 
Intersected,  the  ditch  in  which  said  water 
main  was  laid  ran  from  the  northeast  to  tbe 
southwest;  that  when  said  main  was  laid 
said  ditch  was  refilled,  and  the  dirt  piled  up 
15  inches  or  more  above  the  general  surface 
of  the  street;  that,  by  reason  of  continual 
travel  upon  said  Second  street  where  said 
filling  had  been  made,  the  wagons  and  ve- 
hicles had  cut  up  the  same,  and  at  a  point  on 
the  southeast  side  of  said  ridge,  about  50  feet 
north  of  ithe  south  side  of  Jefferson  street, 
where  the  two  streets  intersected,  there  was 
a  large  hole  or  deep  cut  in  the  street  near  the 
southeast  side  of  said  ridge,  12  inches  or  more 
below  the  surface,  making  a  distance  from 
the  top  of  said  ridge  to  the  bottom  of  said 
hole  of  from  20  to  24  inches;  that  said  ridge 
of  dirt  and  cut  had  been  allowed  to  remain  in 
said  condition  for  more  tlian  two  montlis,. 
and  that  appelUint  had  notice  thereof,  and 
failed  to  improve  or  repair  satd  defect;  that  in 
April,  1886,  while  said  street  was  in  said  con- 
dition, appellee  was  driving  southward  there- 
on; that  he  was  driving  a  horse  of  ordinary 
gentleness,  hitched  to  a  spring  wagon;  that  at 
the  above-described  point  he  met  another  team 
of  horses,  driven  by  another  person,  traveling 
northward  on  said  Second  street,  and  on  the 
west  side  thereof,  and  appellee,  being  on  the 
west  side  of  said  street,  turned  to  drive  across 
tbe  same  to  the  east  Bide  thereof,  and  in  do- 
ing so  drove  almost  "squarely  and  directly" 
over  said  ridge,  and  in  doing  so  the  left  front 
wheel  of  his  spring  wagon  dropped  down  from 
Xhe  top  of  said  ridge  into  said  cut  or  hole, 
and  with  such  force  that  appellee,  and  the  seat 
upon  which  he  was  sitting,  were  thrown  out 
of  said  wagon,  whereby  he  was  Injured,  etc. 
The  complaint  also  avers  that  he  was  travel- 
ing on  said  street  where  he  bad  a  right  to  be; 
tliat  he  was  traveling  in  an  "ordinary,  slow, 
and  quiet  manner";  tliat  said  injury  resulted 
to  him  without  his  fault;  that  he  did  not  know 
of  said  hole  or  cut;  that  when  he  attempted 
to  cross  said  street  he  believed,  In  good  faith. 
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that  It  wu  ordinarily  safe;  that  he  did  not 
know  there  wa«  any  defect  In  said  street  but 
Bald  ridge;  that,  if  It  had  not  been  for  said 
bote  or  cut,  he  "would  hare  landed  safely 
over  said  ridge,"  etc.  To  this  complaint  ap- 
pellant demurred  for  want  of  facts,  which  de- 
murrer was  overruled.  The  case  was  put  at 
1»aue  by  a  general  denial,  and  trial  by  jury, 
resulting  In  a  general  verdict  for  appellee  for 
$2,000.  The  court  submitted  to  the  Jury  In- 
terrogatories, which  they  answered  and  re- 
turned with  their  general  verdict  Appellant 
moved  for  a  new  trial,  and,  pending  the  same, 
appellee  filed  a  remittitur  of  $700.  Appellant's 
motion  for  a  new  trial  was  then  overruled, 
and  judgment  rendered  for  $1,300.  The  over- 
ruling of  the  demurrer  to  the  complaint  and 
the  motion  for  a  new  trial  are  assigned  as 
errors. 

It  is  argued  by  appellant  that  the  complaint 
is  defective,  in  that  It  does  uot  show  that  ap- 
pellee was  free  from  contributory  negligence. 
It  is  apparent  from  the  complaint  that  ap- 
pellee was  not  content  to  rest  the  question  of 
his  freedom  from  fault  or  negligence  by  the 
averment  alone  that  the  Injury  resulted  with- 
out fault  or  negligence  on  his  part,  for  he 
has  pleaded  specially  the  facts  relied  upon  to 
show  bis  freedom  from  negligence.  The  or- 
dinary rule  of  pleading  tn  this  state,  in  actions 
to  recover  damages  resulting  from  the  negli- 
gence of  the  defendant,  is  to  specifically  plead 
the  facts  relied  upon,  and  aver  that  the  in- 
jury resulted  without  negligence  on  the  part 
of  the  pUlntiff  contributing  thereto;  and,  when 
this  is  done,  it  has  been  repeatedly  held  that 
It  is  sufficient  But  where  the  plaintiff  spe- 
cially pleads  the  facts  uiton  which  he  relies  to 
show  his  freedom  from  negligence,  and  such 
facts  are  not  sufficient  for  that  purpose,  but, 
on  the  contrary,  show  contributory  negligence, 
an  averment,  following  such  facts,  that  he  was 
free  from  fault,  will  be  disregarded.  Or,  to 
state  it  differently,  an  allegation  that  the  plain- 
tiff was  free  from  fault  must  yield  to,  and  be 
controlled  by,  facts  which,  specially  pleaded, 
show  to  the  contrary.  In  6  Enc.  PL  &  Prac.  p. 
8,  the  rule  Is  stated  as  follows:  "If,  how- 
ever, the  declaration  stating  the  facts  show  a 
dear  case  of  contributory  negligence,  an  alle- 
gation that  the  plaintiff  was  in  the  exercise  of 
due  care,  and  that  he  was  injured  without 
fault  on  his  part,  will  not  avail  him,  to  over^ 
come  the  fticts."  The  rule  as  just  stated  has 
been  adhered  to  in  this  state  In  many  cases. 
In  Railway  Co.  v.  WUson,  134  Ind.  95,  33 
N.  B.  703,  it  was  held  that  a  complaint  which 
alleges  that  a  nine  year  old  child  crossed  a 
railroad  track  after  waiting  for  an  engine  to 
pass  without  observing  that  a  train  detached 
from  the  engine  followed  the  engine,  and  that 
the  child  was  struck  by  the  detached  train, 
was  bad,  as  it  showed  contributory  negligence, 
In  falling  to  take  time  to  observe  the  train, 
and  an  allegation  of  the  child's  freedom  from 
fault  was  of  no  avail.  See,  also,  liallroad  Co. 
V.  Orlffln,  100  Ind.  221;  Railroad  Co.  v.  Gold- 
smith. 47  Ind.  43;  City  of  Ft  Wayne  ▼.  De 


Witt,  Id.  SSfl;  Riest  T.  City  of  Goshen,  42 
Ind.  338;  Ream  v.  Railroad  Co.,  48  Ind.  83; 
Reynolds  v.  Copeland,  71  Ind.  422;  Stone  Co. 
T.  Johnson,  6  Ind.  App.  &60,  83  N.  E.  1000; 
Ralhx>ad  Co.  v.  Wingate,  68  Am.  &  Eng.  R.  R. 
Ca&  232.  With  these  authorities  in  view,  and 
the  principles  therein  declared  before  ns,  let 
us  examine  the  complaint,  and  see  if  its  gen- 
eral averments  relating  to  the  conduct  of  the 
appellee  are  sufficient  to  overcome  the  aver- 
ment that  he  was  without  fault,  so  as  to  bring 
it  within  the  rule  established  by  the  authori- 
ties. It  Is  charged  that  appellee  was  driving 
southward  on  Second  street;  that  he  was  driv- 
ing an  "ordinary  gentle  horse,"  hitched  to  & 
spring  wagon;  that  the  wagon  was  in  good 
repair;  that  he  met  another  team,  traveling 
In  the  opposite  direction;  that  appellee  turned 
to  drive  across  to  the  east  side  of  the  street; 
that  he  drove  almost  squarely  across  said 
ridge;  that  in  driving  across  the  ridge  the 
left  front  wheel  of  his  wagon  dropped  from 
the  top  of  the  ridge  to  the  bottom  of  the  bole 
Immediately  on  the  east  side  thereof;  that 
he  waa  driving  In  a  slow  and  quiet  manner; 
that  the  accident  happened  without  any  fault 
on  his  part;  that  he  did  not  know  that  safd 
hole  was  there;  that  he  attempted  to  cross 
the  street  In  good  faith,  believing  that  there 
were  no  other  obstructions  tHerein,  except  the 
ridge;  and  that  he  used  due  care  and  caution, 
etc.  We  do  not  think  that  the  facts  as  to  ap- 
pellee's conduct  which  are  specially  pleaded 
are  sufficient  to  show  him  guilty  of  contrib- 
utory negligence.  Appellant  was  an  incorpo- 
rated city,  and  as  such  It  had  exclusive  control 
of  the  streets,  crossings,  and  sidewalks  within 
its  municipal  boundaries.  It  was  the  duty  of 
appellant  to  keep  its  streets  in  a  reasonably 
safe  condition  for  travel,  and  free  from  un- 
necessary and  dangerous  obstructions,  holes, 
and  pitfalls.  Here  appellant  suffered  a  deep 
and  dangerous  hole  to  be  and  remain  in  almost 
the  center  of  one  of  Its  principal  thorough- 
fares, which  was  dangerous  to  travelers,  and 
which,  as  appears  from  the  complaint,  was 
the  proximate  cause  of  the  injury  to  appellee. 
The  complaint  is  not  subject  to  the  objections 
argued.  See  Glantz  v.  City  of  South  Bend, 
106  Ind.  305,  6  N.  E.  632,  and  cases  there  cited, 
and  City  of  Aurora  ▼.  Bitner,  100  Ind.  396. 

Another  objection  urged  to  the  complahit  is 
that  it  shows  that  appellee  was  negligent  for 
leaving  the  side  of  the  street  which  "the  law 
of  the  road"  granted  him,  and  for  driving 
over  a  ridge,  etc.  Second  street  hi  appellant 
city  runs  north  and  south.  Appellee  was 
driving  on  the  west  side  of  the  ridge,  which 
would  take  him  along  the  west  side  of  the 
street,  and  while  so  driving  he  met  a  team 
of  horses  coming  towards  him;  and,  desiring 
to  cross  to  the  east  side  of  the  street,  he 
turned  to  the  left,  instead  of  keeping  to  the 
right,  as  appellant  says  was  his  duty,  under 
the  "law  of  the  road."  The  "law  of  the 
road,"  as  it  is  designated  by  the  appellant 
is  found  In  section  5087,  Homer's  Rev.  St 
1897,  wherein  it  Is  provided  that  "who  shaD 
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when  driving  any  vehicle,  fall  to  pass  to 
the  right,  when  meeting  another  vehicle,  so 
as  to  allow  It  to  pass  without  Injury,  for  every 
sncb  offense,  such  person  shall  forfeit  the 
sum  of  five  dollars,"  etc.»  This  statute  re- 
lates to  highways,  and  was  passed  to  prevent 
their  obstruction.  It  Is  evident  from  the  lan- 
guage of  the  'statute  that  it  has  no  application 
to  streets  In  an  Incorporated  city;  for  the 
forfeit  fixed  by  the  statute  is  to  be  recovered 
by  the  supervisor  of  the  road  district,  In  the 
name  of  the  township  trustee,  and  the  sum 
recovered  shall  be  paid  to  the  trustee  of  the 
township  for  the  benefit  of  the  highways  of 
such  district.  A  township  trustee  or  a  road 
supervisor  has  no  control,  management,  or 
dominion  over  streets  In  an  incorporated  city. 
The  statute  we  have  cited  is  not  a  criminal 
statute,  but  one  which  provides  a  civil  remedy 
for  the  recovery  of  a  forfeit  for  the  benefit 
of  the  road  fund  of  the  proper  district. 
Harvey  v.  State,  5  Ind.  App.  422,  31  N.  B. 
835.  See,  also,  Railroad  Co.  v.  Stephenson, 
131  Ind.  203,  30  N.  E.  1082.  There  is  good 
reason  why  the  statute  is  not  applicable  to 
streets  and  citlea  The  authorities  in  control 
of  highways  or  roads  are  only-  required  to 
keep  the  traveled  way  reasonably  safe  for 
travel,  and  it  is  a  part  of  the  common  history 
of  the  state,  and  of  everyday  observation, 
that,  while  public  highways  are  often  50  feet 
or  more  In  width,  yet  the  traveled  way  therein 
may  not  be  over  12  or  15  feet  wide.  The 
statute  we  have  cited  was  doubtless  to  es- 
tablish a  universal  custom  or  rule,  to  make 
passage  along  such  traveled  ways  as  safe  as 
possible,  by  requiring  persons  meeting  In 
vehicles  to  give  half  the  road,  by  turning  to 
the  right,  so  as  to  avoid  injury.  And  it  is 
to  be  remarked  that  the  "forfeit"  Is  only 
recoverable  where  a  failure  to  turn  to  the 
right  results  in  Injury.  In  cities  It  is  the 
duty  of  the  authorities  to  keep  the  entire 
street,  from  sidewalk  to  sidewalk,  or  from 
curb  to  curb,  in  a  reasonably  safe  condition 
for  travel,  so  that  persons  desiring,  or  having 
occasion  to,  may  use  all  portions  of  the  street 
without  injury  resulting  from  obstructions  or 
defects.  In  the  case  before  us,  appellee  had 
the  right  to  travel  over  and  upon  any  part 
of  the  street,  from  curb  to  curb,  so  long  as 
be  did  not  interfere  with  the  right  of  other 
travelers.  Crossing  from  the  right  to  thfe 
left  side  of  the  street,  he  did  not  violate  any 
criminal  or  other  statute  of  the  state,  and  In 
doing  BO  did  not  commit  any  unlawful  act. 
It  follows,  therefore,  that  appellant's  argu- 
ment, that  one  who  violates  the  law,  and  In 
consequence  thereof  is  Injured,  has  no  right 
of  recovery.  Is  not  tenable,  as  applied  to  the 
facts  pleaded. 

The  complaint  stated  a  good  cause  of  action, 
and  there  was  no  error  in  overruling  the  de- 
murrer to  it.  This  leaves  for  discussion  the 
second  specification  of  the  assignment  of 
errors,  which  challenges  the  action  of  the 
court  in  overruling  appellant's  motion  for  a 
new  trial.  There  are  22  reasons  assigned 
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In  support  of  appellant's  motion  for  a  new 
trial.  The  first  does  not  present  any  ques- 
tion. The  second  is  that  the  damages  are 
excessive.  The  third  is  that  the  verdict  is 
contrary  to  law,  and  the  fourth  is  that  the 
verdict  Is  not  sustahied  by  sufficient  evidence. 
The  fifth  to  the  thirteenth,  Inclusive,  relate 
to  the  alleged  insufficiency  of  the  evidence 
to  sustain  the  answers  to  divers  Interrogato- 
ries. The  fourteenth  to  the  twenty-second  In- 
clusive call  in  question  the  giving  and  refus- 
ing to  give  certain  instructions. 

The  determination  of  the  third  and  fourth 
reasons  for  a  new  trial  depend  upon  the  evi- 
dence. Appellee  insists  that  the  evidence  Is 
not  in  the  record,  because  It  does  not  appear 
that  the  longhand  manuscript  of  the  evidence 
was  filed  in  the  clerk's  office  before  it  was 
Incorporated  In  the  bill  of  exceptions  and 
signed  by  the  Judge.  In  this,  however,  ap- 
'pellee  Is  In  error;  for  the  clerk  certifies  that 
the  longhand  manuscript  of  the  evidence  was 
filed  in  his  office  November  9,  1897,  "and  that 
afterward  the  said  evidence  was  Incorporated 
in  said  bill,  etc.,  and  signed  by  the  Judge." 
But  it  may  be  suggested  that  this  appeal  is 
prosecuted  under  the  act  of  March  8,  1897, 
and  it  Is  unnecessary  in  such  case  that  the 
record  show  affirmatively  that  the  longhand 
manuscript  of  the  evidence  was  filed  in  the 
clerk's  office  before  It  was  Incorporated  in  a 
bill  of  exceptions.  It  is  sufficient  if  the  rec- 
ord show  that  It  contains  the  original  bill  of 
exceptions,  embracing  the  evidence,  and  that 
such  bill  was  presented  to  and  signed  by  the 
Judge,  and  filed  either  in  open  court  or  In  the 
clerk's  office.  Store  Co.  v.  Hammond,  de- 
cided by  this  court  October  25,  1808,  and  re- 
ported in  51  N.  E.  506,  and  cases  there  cited. 
AM  the  requisites  of  the  statute  cited  have 
been  complied  with,  .to  bring  the  evidence  in 
the  record,  and  It  is  properly  before  us. 

It  Is  strongly  argued  by  appellant  that  the 
evidence  Is  Insufficient  to  support  the  verdict. 
From  what  we  have  said  in  connection  with 
the  allegation  of  the  complaint,  the  negligence 
of  appellant  consisted  in  suffering  the  danger- 
ous hole  to  be  and  remain  in  the  street,  and 
the  proximate  cause  of  the  injury  to  appellee 
was  his  driving  into  the  hole,  throwing  him 
out  of  his  wagon.  To  establish  appellant's 
negligence,  it  was  necessary  for  the  appellee  to 
prove,  and  for  the  Jury  to  find,  that  the  hole 
was  in  the  street.  We  have  examined  the 
evidence  with  care,  and  we  find  that  there  is 
an  abundance  of  evidence  in  the  record  from 
which  the  Jury  could  have  found  that  such 
a  hole  existed.  True,  some  witnesses  testi- 
fied that  on  the  morning  before  the  accident 
occurred  the  hole  had  been  filled  with  crushed 
stone;  but  other  witnesses  testified  that  the 
hole  was  there  at  the  time  of  the  accident, 
and  had  not  been  filled.  In  answer  to  Inter- 
rogatory 5,  the  Jury  found  as  a  fact  that  the 
holes  in  the  street  at  and  near  the  place  of 
the  accident  bad  not  been  filled,  and  in  answer 
to  interrogatory  6  It  was  found  that  the  holes 
were  there.    It  was  also  found  as  a  fact  that 
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the  hole  Into  whlcb  appellee  drove  could  not 
have  been  seen  by  a  person  driving  along  the 
street  from  the  direction  In  which  appellee 
was  driving.  Our  conclusion  is  that  the  gen- 
eral verdict  and  the  answers  to  the  interrog- 
atories are  supported  by  the  evidence.  In 
any  event,  there  is  evidence  in  the  record  from 
which  the  Jury  might  have  found  every  ma- 
terial fact  essential  to  appellee's  recovery,  and 
whlcb  tends  to  support  all  the  answers  to  the 
interrogatories;  and  hence,  under  the  rule 
that  this  court  will  not  weigh  the  evidence, 
the  verdict  must  stand,  unless  there  is  some 
other  reversible  error  in  the  record. 

Eight  of  the  reasons  assigned  by  appellant 
for  a  new  trial  were  based  on  the  giving  and 
refusing  to  give  certain  instructions,  but,  U 
there  was  any  error  In  this,  it  Is  waived  by 
failing  to  discuss  it.  This  leaves  but  one 
other  question  for  decision,  viz.  is  the  Judg- 
ment excessive?  We  have  examined  the  rec- 
ord with  very  great  care,  and,  from  the  facts 
established  by  the  evidence,  we  cannot  say 
that  the  amount  of  the  recovery  is  excessive. 
As  was  said  In  Courtney  v.  Clinton,  18  Ind. 
App.  620,  48  N.  E.  799:  "The  rule  prevails 
in  this  state  that  the  appellate  tribunal  will 
not  interfere  with  the  verdict  of  a  Jury,  unless 
the  amount  of  recovery  is  so  clearly  excessive 
as  to  indicate  that  the  Jury  acted  from  preju- 
dice, partiality,  or  corruption,  or  were  misled 
as  to  the  measure  of  the  damages."  See,  al- 
so. Wolf  V.  Trlnkle,  103  Ind.  355,  3  N.  B.  110; 
Railroad  Co.  v.  Acres,  108  Ind.  548,  9  N.  E. 
453;  Railroad  Co.  v.  Pedlgo,  108  Ind.  481, 
8  N.  E.  627.  In  the  case  before  us,  appellee 
was  a  minister  of  the  gospel.  He  was  se- 
verely injured.  He  was  liept  from  engaging 
in  his  profession  for  some  considerable  length 
of  time.  It  appears  from  the  evidence  that 
his  injury  Is  permanent;  that  one  of  the 
bones  of  the  left  arm  was  disclocated,  and 
another  broken;  that  the  arm  would  always 
be  shorter  than  the  other;  that  it  was 
crooked,  and  would  remain  so;  and  that  It 
never  would  be  a  perfect  arm.  Appellee  also 
received  other  injuries.  Under  these  facts, 
we  cannot  say  that  the  Jury,  in  assessing  the 
damages,  acted  with  prejudice,  partiality,  or 
corruption,  and  hence  we  cannot  disturb  the 
verdict  as  being  excessive.  We  find  no  error 
In  the  record.    The  Judgment  is  affirmed. 


(21  Ind.  App.  392) 

CITY  OP  NEW  ALBANY  v.  SLIDER. 
(Appellate  Gonrt  of  Indiana.     Jan.  10,  1899.) 

NUtSANCE — MCJJIOIPAL  COKPOKATIOSS  — P1.RADIMO 
—  BPKCIAI^  InJIIRT  —  OOVBKKMESTAL  AgEKCT — 
CONTKIBUTINO  NUISANCE  —  DaMAOES  —  SeVBKAL 

Liability— Trial — Inrtructions — Appeal — Re- 
view. 

1.  A  dty,  in  cleaning  streets  and  depositing 
garbage,  may  create  an  actionable  nuisance.  If  it 
thereby  violates  a  private  right. 

2.  A  complaint  for  a  nuisance  consisting  in 
the  dumping  of  street  cleanings  by  a  city  near 
plaintiff's  house,  so  as  to  annoy  him  by  the  nox- 
ious and  unhealthy  odors  and  vapors  arising. 


whereby  he  and  his  family  were  made  sick,  and 
his  property  depreciated,  states  a  special  injury 
to  plaintiff. 

3.  A  city  is  not  absolved,  as  a  governmental 
agency,  from  liability  for  a  nnisance  cansed  in 
cleaning  streets  by  .dumping  unhealthy  refuse 
near  plaintiff's  house,  on  the  theory  that  street 
cleaning  is  a  duty,  and  a  public  benefit  in  which 
plaintiff  shared. 

4.  A  householder  who  himself  deposited  gar- 
bage and  filth  near  his  house,  which  aided  in 
causing  bad  and  noxious  odors  and  vapors,  which 
were  calculated  to  produce  sickness,  did  not  con- 
tribute to  sickness  and  annoyance  chiefly  caused 
by  the  maintenance  of  a  similar  nuisance  at  an- 
other near-by  place  by  a  city;  it  not  having 
been  shown  that  his  acts  did,  in  fact,  interfere 
with  his  enjoyment  or  use  of  his  premises. 

5.  The  refusal  to  submit  instructiona  which 
are  covered  by  an  instruction  given  without  ob- 
jection is  not  error. 

6.  An  exception  to  the  refusal  of  several  in- 
structions is  not  well  taken  if  either  of  them  wu 
incorrect. 

7.  Even  if  a  nuisance  was  abated  by  a  dty, 
which  committed  it.  it  is  still  liable  for  the  in- 
jury done  to  property  while  the  nuisance  con- 
tinued. 

8.  Either  of  two  persons  who  contribute  to  a 
nuisance  may  be  held  liable. 

9.  Alleged  errors  in  giving  and  refusing  in- 
structions must  be  stated  as  causes  for  new  trial, 
and  not  assigned  as  independent  errors. 

Appeal  fr6m  circuit  court,  Floyd  county; 
Jacob  Herter,  Judge. 

Action  by  Morris  M.  Slider  against  the  city 
of  New  Albany.  From  a  Judgment  for  plain- 
tiff, defendant  appealed.    Affirmed. 

George  H.  Hester,  for  appellant  Kelso  & 
Kelso,  for  appellee, 

ROBINSON,  J.  In  appellee's  complaint  be 
alleges  that  he  is  the  owner,  and,  with  bis 
family,  is  in  possession,  of  a  house  and  lot 
in  the  city  of  New  Albany  as  a  residence: 
that  said  dty  has  caused  to  be  deposited  Urs<.' 
quantities  of  garbage,  rubbish,  and  filth,  gath- 
ered off  Its  public  ways,  near  to  the  prem- 
ises of  appellee,  thereby  creating  a  nuisance 
consisting  of  a  huge  pile  of  decomposed  and 
decaying  vegetable  and  animal  matter,  from 
which  noxious  vapors,  and  disagreeable  and 
unhealthy  odors  are  generated  and  emitted, 
whereby  the  air  In  and  about  said  premises 
of  appellee  was  Impregnated,  Injuring  appel- 
lee's health,  and  causing  him  and  his  family 
to  become  diseased  and  sick,  destroying  the 
comfortable  enjoyment  of  said  premises,  and 
greatly  depreciating  the  value  thereof,  to  ap- 
pellee's damage.  The  sufficiency  of  the  com- 
plaint is  questioned  by  the  first  and  second 
assignments  of  error.  It  Is  argued  that  io 
the  collection  of  garbage  and  removing  It 
from  Its  streets  and  alleys  the  city  was  exer- 
cising the  authority  conferred  upon  It  by  the 
legislature;  that  In  exercising  such  powers 
the  city  stood  In  the  place  of  the  state;  and 
that,  as  the  state  assumes  no  responsibility 
In  the  discharge  of  its  governmental  duties. 
the  city,  as  a  branch  department  6f  the  state, 
likewise  assumes  no  liability  in  the  discharge 
of  such  duties.  This  argument  resolves  it- 
self Into  the  question  whether  a  city  can  ere 
ate  an  actionable  nuisance.    Our  statute  de 
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lining  special  causes  of  action  says:  "Wbat- 
ever  is  injurloas  to  health  or  Indecent  or  of- 
feoslve  to  the  senses  so  as  to  essentially  In- 
terfere with  the  comfortable  enjoyment  of  life 
or  proi>erty,  is  a  nuisance,  and  subject  to  an 
•etl<ni."  Rev.  St  IS&l,  (  290  (Homer's  Rev. 
St  1807,  I  289).  "Such  action  may  be 
iMmugbt  by  any  person  where  property  is  in- 
JnrioQsIy  affected,  or  where  personal  enjoy- 
ment Is  lessened  by  the  nuisance."  Rev.  St. 
18M.  I  291  (Homer's  Rev.  St  1897,  |  290). 
The  rale  seems  to  be  well  recognized  that  a 
municipal  corporation  Is  liable  for  torts,  the 
same  as  an  Indivldnal,  In  certain  classes  of 
cases,  among  which  are  included  nnisances. 
Thus,  in  2  Add.  Torts  (Dud.  ft  B.  Ed.)  p.  1316. 
it  la  said:  "A  municipal  corporation  has  no 
more  right  to  maintain  a  nuisance  than  an 
Individual  ,would  have,  and  for  a  nuisance 
maintained  upon  Its  property  the  same  liabil- 
ity attaches  against  a  dty  as  to  an  indl- 
TidnaL"  This  mie  was  recognized  as  cor- 
rect In  Haag  r.  Board,  60  Ind.  611.  Bee  3 
EIL  Torts  (4th  Ed.)  387,  388;  Stein  ▼.  City 
of  Lafayette,  6  Ind.  App.  414,  S3  N.  B.  912; 
City  of  Valparaiso  t.  Moffltt.  12  Ind.  App. 
2!S0,  89  N.  E.  909. 

It  Is  farther  argued  that  the  oomplaint  is 
defective,  because  it  seeks  private  redress  for 
a  public  nuisance.  It  may  be  true,  the  com- 
plaint describes  a  public  nuisance,  but  it  also 
contains  allegations  showing  special  Injury  to 
appellee.  The  statute  In  such  cases  gtves 
any  one  where  property  Is  Injuriously  af- 
fected, or  where  personal  enjoyment  is  less- 
ened, a  right  of  action.  The  averments  of 
the  complaint  as  set  out  above  are  sufficient- 
ly full  to  show  an  injury  personal  to  appel- 
lee. A  public  nuisance  may  become  a  pri- 
vate nuisance  by  Inflicting  upon  a  particular 
indlvidaal  some  special  or  peculiar  damage. 

The  third  error  assigned  is  overruling  appel- 
lant's motion  for  Judgment  on  the  interroga 
torles  notwithstanding  the  general  verdict 
The  fact  that,  as  shown  by  the  answers  to 
the  Interrogatories,  the  ci^  committed  the 
acts  complained  of  in  an  effort  to  keep  Its 
streets  clean  for  the  benefit  of  the  public, 
does  not  destroy  appellee's  right  to  redress  be- 
cause he  is  one  of  the  public  for  whose  bene- 
fit the  work  was  done.  Cleaning  the  city's 
stieets  may  have  been  a  proper  exercise  of 
power  delegated  by  the  state  to  the  munic- 
ipality, but  under  the  authorities  above  cited, 
tbis  did  not  give  It  the  right  to  create  a  nui- 
sance. A  city  has  exclusive  power  over 
streets  within  the  corporate  limits,  and  the 
cleaning  of  its  streets,  when  duly  exercised, 
cannot  be  controlled  by  the  courts.  In  such 
work.  If  anavoldable  Injury  results,  no  lia- 
bility ensues,  because  the  doing  of  what  the 
law  authorizes  cannot  be  a  nuisance  so  as  to 
give  a  right  of  action.  But  collecting  gar- 
bage and  filth  from  the  streets,  and  depositing 
H  In  a  mass  upon  some  other  street,  may  cre- 
ate a  nuisance;  and.  if  it  does,  the  city  must 
respond  In  damages. 

It  Is  farther  argued  that  the  answers  to  the 


Interrogatories  show  that  appellee  was  gollty 
of  such  contributory  negligence  as  would  bar 
his  recovery.  There  is  nothing  in  the  an- 
swers which  shows  that  appellee  in  any  way 
contributed  to  establishing  and  malatainlng 
the  particular  nuisance  complained  of.  It  is 
true,  the  Jury  find  that  appellee  deposited 
garbage  and  filth  upon  another  street  and 
another  place,  and  that  this  filth  aided  in 
causing  and  creating  bad  odors  and  noxious 
vapors  in  and  around  said  street  and  that 
such  odoTB  were  of  such  a  nature  as  to  pro- 
duce sickness,  but  that  it  was  not  the  chief 
cause  of  the  sickness  of  appellee  and  family. 
It  is  not  shown  that  these  deposits  by  appel- 
lee interfered  with  the  comfortable  enjoy- 
ment by  appellee  and  his  family  of  his  home 
and  premises,  or  lessened  its  rental  value,  but 
that  the  odors  from  the  deposits  by  the  citf 
did.  The  general  verdict  of  the  Jury  for  $50 
may  have  been  based  upon  these  alone.  Be- 
sides, where  a  person  contributes  to  a  nui- 
sance, and  his  acts  alone  might  not  amount 
to  a  nuisance,  he  may  be  chargeable  there- 
with, although  others  contribute  thereto.  la 
such  cases,  if  the  combined  effect  Is  to  pro- 
duce an  actionable  injury,  an  action  may  be 
maintained  against  each  of  the  parties  con- 
tributing. It  is  always  competent  to  show 
that  others  contributed  to  the  wrong,  not  for 
the  purpose  of  defeating  the  action,  bat  In 
mitigation  of  damages.  The  commission  of 
a  wrongful  act  is  not  excused  by  the  fact  that 
others  contributed  to  it  Taking  all  the  an- 
swers to  the  Interrogatories,  and  constralng 
them  together,  we  do  not  find  such  an  Irrecon- 
cilable conflict  with  the  general  verdict  as 
would  warrant  a  Judgment  on  the  interroga- 
tories notwithstanding  the  general  verdict 

The  fourth  error  assigned  Is  overruling  ap- 
pellant's motion  for  a  new  trial.  The  third 
cause  for  a  new  trial  is,  "The  court  erred  In 
refusing  Instructions  numbered  7,  8,  and  9, 
asked  by  defendant"  It  Is  argued  tliat  these 
Instructions  should  have  been  given,  because 
they  correctly  state  the  law  relative  to  the 
measure  of  damages.  The  court  fully  in- 
structed the  Jury  upon  that  question  in  the 
instruction  given,  to  which  appellant  has  of- 
fered no  objections  in  his  brief.  Besides, 
when  the  action  of  the  court  in  refusing  to 
give  instructions  is  presented  as  above.  If  it 
appears  that  either  one  of  the  instractions 
asked  was  property  refused,  no  error  was 
committed.  Railway  Co.  T.  McCartney,  121 ' 
Ind.  385,  23  N.  E.  2SB;  Donglass  v.  State,  18 
Ind.  Apt).  280.  48  N.  H.  »:  Mock  v.  City  of 
Munde^  9  Ind.  App.  636,  87  N.  B.  281;  Suth- 
erlin  v.  State,  108  Ind.  889,  9  N.  E.  298;  Grant 
T.  Westfall,  67  Ind.  121. 

l^ere  was  no  error  In  refusing  to  give  the 
eighth  Instruction  requested,  which  told  the 
Jury,  in  substance,  that  if  the  evidence  show- 
ed that  appellant  create^  the  nuisance,  and 
that  appellee  did  not  contribute  to  the  same, 
and  that  the  nuisance  bad  been  removed,  and 
does  not  now  exist,  then  the  Jury  could  not 
consider  the  effect  it  had  on  the  value  of  ap- 
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^ellee's  property  while  It  existed,  and  be 
oonid  not  recover. 

The  fourth  cause  for  a  new  trial  was  modi- 
fying the  eleventh  instruction  requested  by 
appellant,  and  giving  the  same  as  modified. 
The  modification  made  by  the  court  was  add- 
ing to  the  instruction  a  statement,  the  legal 
effect  of  which  is  that,  where  two  persons 
contribute  to  a  wrong,  either  may  be  held  lia- 
ble. Under  the  authorities  above  cited,  this 
modification  was  not  error. 

The  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  and  fourteenth 
errors  assigned  question  the  action  of  the 
court  In  giving  certain  instructions  and  re- 
fusing to  give  certain  Instructions  requested, 
by  appellant  The  rule  is  well  settled  that 
these  assignments  present  no  question  for  re- 
view. They  should  be  stated  as  causes  In  a 
motion  for  a  new  trial,  but  cannot  be  assign- 
ed as  Independent  errors.  Baecher  v.  State, 
19  Ind.  App.  100.  49  N.  E.  42,  and  cases  there 
cited. 

The  fifteenth  and  sixteenth  errors  assigned 
question  the  court's  action  In  sustaining  the 
demurrer  to  the  third  and  fourth  paragraphs 
of  answer.  It  Is  stated  by  appellant's  coun- 
sel. In  his  brief,  that  these  answers  set  up  the 
fact  that  the  acts  resulting  in  a  nuisance  were 
done  by  the  city  under  Its  statutory  and  police 
power,  for  which  appellant  is  not  liable. 
What  we  have  already  said  in  discussing  the 
complaint  applies  to  these  answers,  and  it  Is 
not  necessary  to  repeat  what  was  there  said. 
There  is  no  error  in  the  record,  and  the  Judg- 
ment is  affirmed. 


(21  Ind.  App.  414) 

TOWN  OP  WILLIAMSPORT  v.  LISK. 

(Appellate  Court  of  Indiana.     Jan.  11,   1889.) 

Defective   Sidewalk  —  Liability   op  Town  — 

Known  Danger— Rrcovert—Deorbb 

or  Care— Review. 

1.  Incorporated  towns  are  liable  for  injuries 
occurring  from  defective  streets  and  sidewalks. 

2.  One  injured  by  a  defective  city  sidewailc 
is  not  precluded  from  recovering  therefor  be- 
cause he  knew  of  the  defect,  provided  he  used 
care  commensurate  with  the  known  danger. 

3.  A  judgment  on  a  verdict  based  on  conflict- 
ing evidence  will  not  be  reversed  on  appeal. 

Appeal  from  circuit  court,  Warren  county; 
J.  M.  Rabb,  Judge. 

Action  by  Ada  L.  lisl:  against  the  town  of 
Wiliiamsport.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Stansbury  &  Stephens,  for  appellant  W. 
L.  Rabum  and  J.  W.  Sutton,  for  appellee. 

HENLEY,  J.  This  action  was  commenced 
by  the  appellee  against  the  appellant  to  recov- 
er damages  on  account  of  an  alleged  Injury 
received  by  her  in  falling  upon  a  sldewalls 
in  the  town  of  Wiliiamsport  it  being  alleged 
that  the  sidewalic  at  the  time  and  place  the  in- 
jury occurred  was  In  a  defective  and. danger- 
ous condition.  It  is  alleged  in  the  complaint 
that  the  place  where  appellee  fell  was  on  the 


east  side  of  Monroe  street,  near  the  comer 
of  the  brlcl:  bloclc,  which  had  been  erected 
only  a  short  time  prior  to  the  accident  In 
erecting  the  building,  and  in  constructing  con- 
crete walks  around  It  it  was  necessary  to 
cut  down  the  grade  of  the  old  sidewalk  alraat 
23  inches  below  the  surface  of  the  old  walk, 
in  order  to  conform  to  the  grade  of  the  new 
walk.  By  doing  this  there  was  left  near  tlie 
end  of  the  new  walk  an  abrupt  incline  or  step 
of  some  25  inches  hi  depth.  This  was  left  for 
a  time  by  the  appellant  in  that  condition,  ex- 
cept that  boards  were  laid  there,  so  that  pe- 
destrians could  more  easily  pass  over  the  side- 
walk, and  afterwards,  on  account  of  the  town 
board  having  failed  to  let  the  contract  for  the 
permanent  improvement  of  the  street  the 
marshal  of  the  town,  by  order  of  the  town 
board,  repaired  the  walk  by  cutting  down  the 
grade  some  9  «r  10  feet;  making  tiie  walk  an 
inclined  plane,  the  upper  end  of  which  was 
about  25  inches  higher  than  the  lower  end, 
and  5  feet  wide.  Tliis  was  the  condition  of 
the  walk  at  the  time  of  the  alleged  hijury. 
On  the  1st  day  of  February,  1897,  at  the  time 
of  the  alleged  accident  the  streets  and  side- 
walks, and  the  particular  place  described,  in 
the  town  of  Wiliiamsport,  were  covered  with 
ice  and  snow.  The  appellee,  while  passing 
over  this  Inclined  plane,  fell  and  received  tlie 
Injury  tdr  which  damages  are  claimed  in  this 
action.  The  appellant  answered  by  general 
d«iial.  There  was  a  trial  by  Jury,  and  a  find- 
ing in  favor  of  appellee  hi  the  sum  of  $150. 
Appellant  moved  for  a  new  trial,  which  was 
overruled,  and  Judgment  rendered  in  favor  of 
appellee  for  said  amount  The  motion  for  a 
new  trial  assigns  two  reasons  why  the  same 
should  have  been  granted:  (1)  That  the  ver- 
dict of  the  Jury  is  not  sustained  by  sufficient 
evidence;  (2)  that  the  verdict  of  the  Jury  is 
contrary  to  law.  The  only  error  assigned  in 
this  court  is  the  overruling  of  appellant's  mo- 
tion for  a  new  trial.  The  evidence  Is  prop- 
erly before  us. 

It  is  the  settled  law  of  this  state  that  incor- 
porated towns  are  liable  for  injuries  occurring 
from  defective  streets  or  sidewallcs.  Town 
of  Kentland  v.  Hagan,  17  Ind.  App.  1,  46 
N.  E.  43;  Scudder  v.  Hinshaw,  l»t  Ind.  56, 
33  N.  E.  791;  Town  of  Centervllle  v.  Woods, 
57  Ind.  192;  Lowry  v.  City  of  Delphi,  55  Ind. 
250;  Cones  v.  Board,  137  Ind.  404,  37  N.  K. 
272.  It  Is  also  well  settled  that  a  person  is 
not  necessarily  precluded  from  recovering  tor 
injuries  resulting  from  defective  streets  l)e- 
canse  he  had  knowledge  of  such  defects. 
City  of  Columbus  v.  Strassner,  124  Ind.  482. 
25  N.  E.  65;  Town  of  Gosport  v.  Evans,  112 
Ind.  133,  13  N.  E.  256.  The  person  ushig  a 
street  known  to  be  defective  Is  only  bound  to 
use  care  commensurate  with  the  known  dan- 
ger. Whether  appellant  was  guilty  of  negli- 
gence, and  whether  appellee  was  free  from 
fault  and  in  fact  all  the  questions  arising 
upon  the  trial  of  this  cause,  were  controverted 
questions,  and  were  by  the  verdict  of  the  jury 
settled   in   favor  of   appellee.    The  Jury  re- 
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turned  no  findings  of  fact  with  their  general 
Terdlct,  and  we  can  only  look  to  the  evidence 
to  determine  whether  or  not  the  Judgment 
should  be  disturbed.  From  the  evidence  the 
court  cannot  conclude,  as  a  matter  of  law, 
that  appellant  was  free  from  negligence,  nor 
that  appellee  did  not  use  such  care  as  an  or- 
dinarily prudent  person  would  have  used  un- 
der like  circumstances.  The  undisputed  facts 
are  hot  before  the  court  The  evidence  Is  con- 
flicting, and  In  such  case  this  court  will  not 
disturb  the  Judgment  of  the  lower  court 
Judgment  afSrmed. 


(21  Ind.  App.  420) 

SHIRTS  V. 


ROCKER. 


'(Appellate  Court  of  Indiana.     Jan.  12,  1899.) 

EXECL'TOBS  AND  ADMI.VISTKATOKS— CLAIMS  AOAINST 

Estate — Kvioence  —  'Witnbsseb  —  Compbtbnot 
or  ADMimsTRATOK—TBiAL— Appeal  and  Error. 

1.  Where  it  appeared  in  evidence,  in  a  pro- 
ceeding for  the  allowance  of  a  claim  against  the 
estate  of  a  decedent,  that  a  law  firm  of  which 
claimant  was  a  member  had  been  doing  the 
general  taw  business  of  decedent  and  that  some 
of  the  items  in  such  claim  were  for  services  as 
an  attorney,  the  jury  were  properly  instructed 
that  claimant  had  the  burden  of  proving  that 
such  services  were  rendered  by  him  in  his  indi- 
vidual capacity,  and  not  as  a  member  of  such 
firm. 

2.  In  a  proceeding  to  enforce  a  claim  for  per- 
sonal services  against  the  estate  of  a  decedent 
where  the  defense  was  that  such  services  were 
rendered  by  a  firm  of  which  claimant  was  a 
member,  and  that  they  had  been  paid  for  in  the 
lifetime  of  decedent,  the  admission  of  certain 
'Checks  drawn  by  the  latter  during  the  period 
covered  by  such  transactions,  and  payable  to 
such  firm,  was  not  reversible  error. 

3.  Where,  under  a  plea  of  payment,  certain 
checks  were  introduced  in  evidence  which  pur- 
ported to  be  in  full  payment  for  certain  services 
therein  named,  testimony  tending  to  contradict 
the  terms  of  such  checks  was  properly  excluded. 

4.  Under  Burns'  Rev.  St.  1894,  g  506  (Hom- 
er's Rev.  St.  1897,  §  498),  providing  that  where 
an  administrator  is  a  par^  in  an  action  in  wl^ch 
there  may  be  a  judf^nent  for  or  against  the  es- 
tate represented  by  him,  no  person  who  is  a  nec- 
es.sary  party  to  the  record,  and  whose  interest  is 
adverse  to  such  estate,  shall  be  a  competent  wit- 
ness as  to  transactions  with  decedent  against 
tlie  estate,  the  administrator  was  competent  to 
identify  the  signature  of  decedent  to  a  contract 
in  controversy,  as  a  witness  on  behalf  of  the  es- 
tate. 

5.  Where  a  part  of  claimant's  account  against 
the  estate  of  a  decedent  was  for  renting  and 
looking  after  certain  farms,  and  it  was  the  the- 
-ory  of  the  defense  that  decedent  attended  to 
«uch  matters  himself,  it  was  not  error  to  admit 
the  leases  in  evidence,  and  show  that  they  had 
been  prepared  by  decedent,  though  the  contents 
thereof  were  immaterial. 

6.  In  a  proceeding  for  the  enforcement  of  a 
-claim  against  the  estate  of  a  decedent,  a  letter 
written  to  decedent  by  the  firm  of  which  claim- 
ant was  a  member  was  admissible  in  evidence 
for  the  purpose  of  showing  that  he  was  in  the 
habit  of  corresponding  with  decedent. 

7.  A  check  purporting  to  have  been  made  in 
payment  of  a  certain  note  referred  to  therein, 
though  not  indorsed  or  receipted,  except  by  the 
mark  of  a  cancellation  stamp  thereon,  was  ad- 
missible in  evidence,  on  production  of  such  note, 
indorsed  for  collection,  with  evidence  of  the  pay- 
ment thereof,  as  such  facts  would  raise  the 
presumption  that  such  check  had  been  paid. 

8.  Under  an  issue  as  to  whether  claimant's 


account  against  decedent's  estate  had  been  set- 
tled by  decedent  in  his  lifetime,  a  letter  written 
by  claimant  to  decedent,  some  time  prior  to  the 
latter's  death,  referring  to  a  statement  of  his 
account  as  inclosed,  and  requesting  a  settlement 
by  note,  was  properly  admitted  in  evidence. 

9.  Where  there  was  no  evidence  to  support 
some  of  the  items  of  a  claim  against  the  estate 
of  a  decedent  and  the  evidence  as  to  the  other 
items  thereof  was  conflicting,  and  there  was  also 
some  proof  that  claimant  and  decedent  several 
years  prior  to  the  latter's  death,  had  a  settle- 
ment of  their  mutual  accounts,  and  that  nothing 
was  due  claimant  from  such  estate,  a  verdict 
disallowing  such  claim  must  be  permitted  to 
stand. 

Appeal  from  circuit  court,  Marion  county; 
Henry  Clay  AUen,  Judge. 

Claim  filed  by  Augustus  F.  Shirts  with 
William  V.  F  Dker,  administrator,  etc, 
against  the  estate  of  the  latter's  decedent 
From  a  Judgment  on  a  verdict  in  favor  of  the 
administrator,  claimant  appeals.     Affirmed. 

Pickens  &  Cox  and  Mr.  Kahn,  for  appel- 
lant   W.  y.  Rooker,  in  pro.  per. 

ROBINSON,  J.  Appellant  appeals  from  a 
Judgment  in  appellee's  favor  on  a  claim  filed 
by  appellant  against  the  estate  of  appellee's 
decedent  Overruling  appellant's  motion  for 
a  new  trial  is  assigned  as  error.  The  claim 
is  made  up  of  various  items,  consisting  of 
renting  and  looking  after  a  farm  from  1888 
to  1891,  money  paid  certain  parties  named 
for  the  use  and  benefit  of  decedent  feed  and 
care  of  a  horse,  pasture,  and  certain  other 
named  services  as  an  attorney.  It  appears 
from  the  evidence  that,  during  the  time  em- 
braced in  the  claim,  appellant  was  a  member 
of  a  firm  of  lawyers  who  were  more  or  less 
engaged  In  the  service  of  decedent  In  a  pro- 
fessional way.  There  Is  some  evidence  tend- 
ing to  show  that  there  was  a  final  settlement 
by  the  parties  hi  February,  1801.  Appellee's 
decedent  died  In  May,  1896.  There  was  no 
evidence  to  support  a  part  of  the  claim,  and 
that  part  has  not  been  argued  by  appellant's 
counsel  in  their  brief. 

Complaint  Is  made  in  this  court  of  tliat  part 
of  instruction  4  given  to  the  Jury  by  the 
court  of  its  ovra  motion  which  reads  as  fol- 
lows: "If  you  find  that  any  item  charged 
in  the  plaintiff's  claim  herein  Is  the  same  or 
any  part  of  any  transaction  had  between 
the  decedent  and  any  firm  of  which  plaintiff 
was  a  partner,  and  that  such  transaction  was 
part  of  the  firm  business,  the  plaintiff  can- 
not recover  for  the  same  in  this  action." 
The  claim  filed  is  not  prosecuted  by  any 
firm,  nor  In  the  right  of  any  firm.  It  pur- 
ports to  be  personal  transactions  between  the 
decedent  and  claimant  The  evidence  shows 
that  appellant  during  the  time  covered  by  the 
items  in  the  claim  was  a  member  of  a  firm 
of  practicing  attorneys,  and  that  some  of 
the  items  In  the  claim  are  for  professional 
services  as  an  attorney.  The  Instruction 
does  not  in  effect,  tell  the  Jury,  as  claimed  by 
counsel,  that  appellant  could  not  agree  with 
the  decedent  to  do  anything  In  his  individual 
capacity  for  the   decedent  concerning  any  - 
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matter  of  which  appellant's  firm  had  charge, 
even  with  the  consent  of  the  other  members 
of  the  firm.  It  Is  not  to  be  denied  that  a 
member  of  a  firm,  with  the  firm's  consent, 
might  contract  as  an  individual  In  the  busi- 
ness in  which  the  firm  is  engaged.  And  the 
Instruction  does  not  deny  this  right.  It  ex- 
pressly refers  to  a  transaction  with  the  firm 
of  which  the  claimant  was  a  member,  and  to 
firm  business.  If  appellant  was  a  member  of 
a  law  firm,  and  such  firm  was  doing  the  gen- 
eral law  business  of  the  decedent,  the  pre- 
sumption would  be,  in  the  absence  of  any 
express  contract  to  tie  contrary,  that  serv- 
ices perfoimed  by  appellant  as  a  lawyer  were 
on  behalf  of  the  firm.  And  in  such  case  the 
burden  would  be  ui>on  appellant  to  show  an 
agreement  between  him  and  the  decedent 
that  such  services  were  personal  to  him,  and 
that  be,  and  not  the  firm,  was  to  be  paid 
therefor.  Tills  the  court  told  the  Jury  in  the 
fifth  Instruction.  This  was  not  telling  the 
Jury,  as  argued,  that  before  the  value  of 
services  can  be  recovered,  there  must  be  an 
agreement  between  the  parties  that  the  serv- 
ices are  to  be  rendered.  ,  Where  one  is  a 
member  of  a  law  firm,  his  legal  services  are 
presumed  to  be  in  the  firm's  behalf;  and,  if 
he  Is  acting  in  his  individual  capacity,  the 
burden  is  on  hhn  to  show  that  fact  The 
members  of  a  law  firm  constitute  one  per- 
son in  law,  and  the  act  of  one  In  the  course 
of  the  partnership  business  Is  the  act  of  alL 
It  was  a  question  properly  left  to  the  Jury 
whether  appellant  was  at  the  times  in  ques- 
tion acting  individually,  or  as  a  member  of 
the  firm.  See  Green  v.  Milbank,  3  Abb.  N.  C. 
138.  Thus,  it  is  said  In  Bates  on  Partnership 
(section  447):  "If  the  contract  is  within  the 
scope  of  the  business,  the  mere  fact  that  a 
single  partner  is  dealt  with  is  immaterial, 
where  not  expressly  on  his  Individual  credit; 
and  the  contract  will  be  deemed  to  be  with 
the  firm,  unless  the  contrary  appears." 

The  fourth,  fifth,  and  sixth  reasons  for  a 
new  trial  relate  to  the  admission  in  evidence 
of  certain  checlcs  drawn  by  decedent  in  the 
year  1881,  and  payable  to  the  firm  of  which 
appellant  was  at  the  time  a  member.  It  ap- 
pears from  the  evidence  that  during  the  times 
covered  by  the  items  in  appellant's  claim  the 
law  firm  of  which  he  was  a  member  had  dohe 
some  legal  business  for  decedent,  "^e  think 
these  checks  would  tend  to  show  the  manner 
in  which  the  parties  did  business,  and,  taken 
in  connection  with  all  the  other  evidence  in 
the  case,  would  give  some  light  on  the  qnes- 
tioD  whether  the  services  mentioned  in  the 
claim  were  the  personal  services  of  appellant, 
or  the  services  of  the  firm  of  which  he  was 
at  the  time  a  meml>er.  The  theory  of  the 
defense  was  that  appellant  had  been  paid  for 
all  services  he  had  rendered  the  decedent. 
The  evidence  showed  that  as  a  rule  the  par- 
ties are  punctual  in  making  settlements,  and 
it  was  proper  to  show  the  business  methods 
of  the  parties  in  other  transactions  of  a  sim- 
ilar nature.    Even  if  we  should  admit  that 


these  checks  were  immaterial  for  any  pur- 
pose, we  could  not  say  their  admission  in 
evidence  was  such  error  as  would  warrant  a 
reversal  of  the  case. 

The  seventh  reason  for  a  new  trial  was 
striking  out  the  testimony  of  a  witness  con- 
cerning a  certain  letter  Introduced  in  evi- 
dence. The  letter  was  written  by  the  firm 
of  which  appellant  was  a  member  and  was 
addressed  to  the  decedent  It  is  in  no  sense 
ambiguous,  and  in  fact  the  evidence  stricken 
out  was  not  an  attempt  to  explain  the  letter, 
but  was  simply  the  statement  of  the  witness' 
conclusion  that  the  contents  of  the  letter  had 
nothhig  to  do  with  anything  in  this  action. 

The  tenth  reason  for  a  new  trial  was  the 
refusal  of  the  court  to  permit  a  witness  to  tes- 
tify that  a  certain  check  introduced  in  evi- 
dence was  in  payment  for  services  other  than 
those  named  in  the  check.  The  check  is  not 
ambiguous,  and  states  that  it  is  in  full  pay- 
ment for  certain  services  therein  named.  The 
effect  of  the  offered  evidence  would  be  to  con- 
tradict the  terms  of  the  instrument  itself,  and 
it  was  properly  excluded.  For  the  same  rea- 
son the  offered  evidence  of  the  same  witness 
as  to  certain  other  checks,  as  set  out  In  the 
eleventh  reason  for  a  new  trial,  waa  properly 
excluded.  Several  of  these  checks  were  pay- 
able to  the  firm  of  which  the  witness  was 
himself  a  member. 

The  twelfth  reason  for  a  new  trial  waa  per- 
mitting appellee,  the  administrator,  to  identi- 
fy the  signature  of  James  I.  Rooker,  the  de- 
cedent to  a  certain  contract  It  Is  true,  this 
is  a  proceeding  in  which  an  administrator  is 
a  party,  and  Involves  a  matter  which  occurred 
during  the  lifetime  of  the  decedent  and  a 
Judgment  or  allowance  may  be  made  or  ren- 
dered for  or  against  the  estate  which  he  rep- 
resents, and  he  is  a  necessary  party  to  the 
record;  but  his  interest  Is  not  adverse  to  the 
estate,  nor  Is  he  an  incompetent  witness  as  to 
such  matters  In  favor  of  the  estate.  Burns' 
Rev.  St.  1894,  S  506  (Homer's  Rev.  St  1897. 
{  496).  See  Walker  v.  Steele,  121  Ind.  436.  22 
N.  E.  142,  and  23  N.  E.  271. 

The  thirteenth  and  fifteenth  reasons  for  a 
new  trial  relate  to  the  admission  of  certain 
contracts  in  evidence.  These  contracts  were 
leases  of  decedent's  farms,  executed  by  him 
in  his  lifetime.  A  part  of  appellant's  claim 
was  for  renting  and  looking  after  these  farms. 
There  was  some  evidence  that  appellant  had 
nothing  to  do  with  these  leases,  bdt  that  they 
were  prepared  by  the  decedent  While  the 
contents  of  the  leases  themselves  were  not  ma- 
terial, yet  we  fail  to  see  how  their  introduc- 
tion could  be  harmful  to  appellant  If  it  was 
a  fact  that  the  decedent  looked  after  the 
leases  himself,  it  wonld  tend  to  support  appel- 
lee's theory,  that  decedent  gave  his  farms  his 
personal  attention. 

The  fourteenth  re.ason  for  a  new  trial  was 
the  admission  of  a  letter  written  to  decedent 
by  the  law  firm  of  which  appellant  was  a 
member.  The  letter  was  read  in  evidence, 
and  was  afterwards  all  stricken  oat,  except 
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the  first  sentence.  That  sentence  referred  to 
the  fact  that  appellant  had  written  decedent 
on  some  matter  before  a  letter  from  decedent 
on  thejsame  matter  was  received.  The  court, 
in  admitting  the  letter,  stated  that  It  was  ad- 
mitted for  the  sole  purpose  of  showing  that 
appellant  was  In  the  habit  of  corresponding 
with  decedent  It  was  proper  for  that  pur- 
pose, and  it  might  have  some  bearing  on  the 
question  whether  In  these  various  transac- 
tions the  decedent  was  dealing  with  the  firm, 
or  with  appellant  Individually. 

The  sixteenth  and  seventeenth  reasons  for  a 
new  trial  were  the  admission  In  evidence  of 
a  check  drawn  on  the  Indianapolis  National 
Bank  by  James  I.  Rooker,  and  payable  to 
appellant's  law  firm.  Shirts  &  Vestal,  and  the 
admission  of  a  note  executed  by  decedent,  and 
payable  to  the  same  Sim.  The  check  cod^ 
tained  a  stamp  mark:  "Indianapolis  National 
Bank.  Paid  May  21,  1891."  The  objections 
urged  to  the  admission  of  the  check  were  that 
It  had  no  indorsement,  and  no  receipt,  except- 
ing the  stamp  mark;  that  there  was  no  evi- 
dence as  to  whose  stamp  that  was,  or  who 
put  It  on  the  check,  and  no  evidence  that  it 
was  presented  for  payment  or  paid.  This 
check  was  dated  May  21,  1891.  for  $267.91, 
and  was  payable  "to  note  of  Shirts  &  V.,  or 
bearer."  A  note  signed  by  the  decedent,  dat- 
ed February  19, 1891,  for  $262.50,  due  90  days 
after  date,  and  payable  at  the  Indianapolis 
National  Bank,  to  Shirts  &  Vestal,  was  intro- 
duced In  evidence.  The  note  had  been  in- 
dorsed by  the  payees  for  collection  to  a  No- 
blesvllle  bank,  and  indorsed  by  that  bank  for 
collection  to  the  Indianapolis  National  Bank. 
There  was  evidence  that  this  note  had  been 
paid.  There  is  no  evidence  that  the  bank 
held  any  other  note  executed  by  those  par- 
ties, and,  taking  all  the  facts  disclosed  by  the 
check  and  the  note,  and  the  fact  that  the  note 
had  been  paid,  we  do  not  think  It  a  violent 
presumption,  in  the  light  of  all  the  evidence 
In  the  case,  that  the  check  was  given  in  pay- 
ment of  the  note.  The  fact  that  the  check 
was  marked  "Paid,"  and  was  found  among 
the  i>apers  of  the  decedent,  who  drew  it, 
would  raise  the  presumption  that  the  check 
had  been  paid. 

The  next  three  reasons  for  a  new  trial  ro- 
tate to  the  admission  in  evidence  of  certain 
checks  drawn  by  the  decedent  As  has  been 
before  said,  these  checks  were  competent  as 
tending  to  show  the  manner  of  dealing  be- 
Twecn  the  parties,  and  we  are  unable  to  see 
now  their  introduction  could  prejudice  the 
jury  against  appellant. 

The  twenty-first  reason  for  a  new  trial  was 
the  admission  In  evidence  of  a  letter  written 
by  appellant  to  decedent  The  body  of  the 
letter  has  nothing  to  do  with  any  of  the  mat- 
ters in  controversy.  It  tends  neither  to  prove 
nor  disprove  any  item  of  appellant's  claim. 
It  does  not  appear  for  what  purpose  It  was 
admitted.  It  could  have  been  excluded,  and 
probably  should  have  been;  but  its  admission 
in  evidence  is  not  reversible  error,  because  It 


contains  nothing  that  could  possibly  have 
prejudiced  the  rights  of  appellant  A  post- 
script to  the  letter  refers  to  a  statement  of 
decedent's  account  inclosed,  and  says  to  the 
decedent  that  If  he  has  any  Items  of  account 
against  appellant  or  son,  to  deduct  the  same 
from  the  amount  of  the  account  sent,  and  to 
send  his  note  for  the  balance,  payable  at  any 
time  between  the  date  of  the  letter,  January 
28,  1890,  and  the  next  25th  December.  We 
think  this  part  of  the  letter  was  clearly  com- 
petent under  the  Issues  formed. 

The  last  three  reasons  for. a  new  trial  relate 
to  the  exclusion  of  certain  letters  written  by 
tlie  decedent  to  appellant  and  offered  In  evi- 
dence. Each  of  these  three  letters  relates  to 
matters  not  embraced  In  any  of  the  Items  of 
appellant's  claim.  They  had  reference  to  a 
transaction,  as  appears  from  other  evidence  In 
the  case,  between  the  decedent  and  the  firm 
of  attorneys  of  which  appellant  was  a  mem- 
ber. 

It  Is  further  argued  that  the  verdict  Is  not 
sustained  by  sufficient  evidence,  and  Is  con- 
trary to  law.  We  have  carefully  read  all  the 
evidence,  and  can  but  conclude  that  there  Is 
evidence  in  the  record  upon  which  to  base  the 
jury's  verdict  There  was  no  evidence  to  sup- 
port some  of  the  items  of  appellant's  claim, 
and  as  to  the  other  items  the  evidence  Is  con- 
flicting. The  record  further  discloses  some 
evidence  from  which  the  jury  could  have  con- 
cluded that  some  years  prior  to  decedent's 
death,  he  and  appellant  had  a  settlement  of 
their  mutual  accounts,  and  that  at  the  time 
this  claim  was  filed  nothing  was  due  appel- 
lant from  the  estate  of  the  decedent  Some 
of  the  evidence  Introduced  on  each  side  of 
the  case  may  have  been  immaterial,  but,  from 
the  whole  record,  we  believe  a  correct  conclu- 
sion has  been  reached,  and  that  the  verdict 
of  the  jury  should  stand.  We  have  examined 
all  the  questions  presented  by  appellant's 
counsel,  and  find  no  error  warranting  a  re- 
versal of  the  case.    Judgment  affirmed. 


(172  Mass.  476) 

COOLEY  V.  COOLET  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
SufEolk.    Jan.  9,  1899.) 

Resitltixo  Tkusts  — Payment  op  Cossidekatios 

FOR  CONVETANCB  IS  NaMB  OF  ANOTnER. 

Where  a  widow,  with  funds  belonging  to 
her  separate  estate,  purchased  real  property  In 
the  name  of  her  minor  children,  with  no  in- 
tention of  making  a  gift  or  advancement  to 
them,  but  under  a  misapprehension  as  to  the  ef- 
fect of  such  transaction  on  her  legal  rights,  a 
trust  resulted  in  her  favor. 

Iteport  from  superior  court  Suffolk  coun- 
ty; Henry  K.  Braley,  Judge. 

Bill  In  equity  by  Katherlne  P.  Cooley 
against  George  Henry  Cooley  and  another  to 
declare  and  enforce  a  resulting  trust  The 
blU  alleged  that  plaintiff,  who  was  a  widow, 
purchased  certain  real  property  in  Dorches- 
ter, January  17,  1898,  paying  therefor  $5,000 
in  cash,  belonging  to  hec  separate  estate, 
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and,  under  the  misapprehension  that  her 
right  to  control  and  dispose  of  the  property 
would  not  be  prejudiced  thereby,  had  it  con- 
veyed to  defendants,  who  are  her  Infant  chil- 
dren, but  retained  the  deed,  which  had  never 
been  delivered  to  them.  In  her  own  posses- 
sion. Submitted  on  report  Decree  for  plain- 
tiff. 

Louis  C.  Southard,  for  plaintiff.  John  F. 
Kilton,  for  defendants. 

HAMMOND,  J.  The  general  rule  is  that 
where,  upon  a  purchase  of  property,  the  con- 
veyance Is  taken  in  the  name  of  one  per- 
son, while  the  purchase  money  la  paid  by  an- 
other, the  parties  being  strangers  to  each 
other,  a  resulting  trust  Immediately  Is  pre- 
sumed In  favor  of  the  party  paying  the  mon- 
ey. Perry,  Trusts,  |  126,  and  cases  cited. 
But  In  some  cases,  where  the  parties  are  not 
strangers  to  each  other,— as  In  the  case  of  a 
purchase  by  the  husband  In  the  name  of  his 
wife,  or  a  father  In  the  name  of  his  child,— 
the  presumption  Is  that  there  Is  no  resulting 
trust,  but  that  the  transaction  Is  In  the  na- 
ture of  a  gift  or  advancement  Id.  f  143, 
and  cases  cited.  The  authorities  are  some- 
what in  conflict  as  to  whether.  In  the  case 
of  a  purchase  by  a  widow  In  the'  name  of 
her  minor  child,  the  presumption  Is  In  favor 
of  a  resulting  trust  In  favor  of  thi  mother, 
or  a  gift  or  advancement  to  the  child.  Ben- 
net  V.  Bennet  10  Ch.  Dlv.  478;  Sayre  ▼. 
Hughes,  L.  R.  6  Eq.  376;  Lewln,  Trusts,  p. 
187;  Batstone  v.  Salter,  10  Ch.  App.  431; 
Murphy  v.  Nathans,  46  Pa.  St  508.  But 
whatever  may  be  the  presumption,  It  Is  lia- 
ble to  be  rebutted  by  evidence.  We  have 
«xamlned  the  evidence  In  this  case,  and  are 
of  the  opinion  that  the  plaintiff,  at  the  time 
the  deed  was  taken  In  the  name  of  her  chil- 
dren, did  not  Intend  to  make  a  gift  or  ad- 
vancement to  them,  but  Intended  that  the 
beneficiary  interest  should  be  exclusively 
hers,  and  that  she  was  very  much  surprised 
when  she  was  told  that  the  effect  of  what 
she  bad  done  might  be  to  the  contrary.  The 
deed  was  not  Intended  as  a  gift  or  advance- 
ment and  there  Is  a  resulting  trust  In  favor 
of  the  plaintiff.    Decree  for  the  plaintiff. 


(172  Mass.  462) 
WHITE  V.  NEW  BEDFORD  COTTON- 
WASTE  CORP.  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.     Jan.  9,  1899.) 
INPANTS — Rescission  of  Contract. 
A  minor  bought  shares,  in  a  corporation 
about  to  be  organized.    Thereafter,  before  any 
business  was  entered  into,  the  officers  and  sub- 
scribers formed  a  new  corporation,  and  agreed 
to  sell  all  of  the  property  of  the  first  corpora- 
tion to  the  new  corporation,  and  wind  up  its 
affairs;   and  the  new  corporation,  in  considera 
tion  of  the  ptircbnse,  issued  to  the  stocltholdcrs 
of  the  old  corporation  an  equni  part  of  shares 
in  the  new.    HcUI.  that  the  minor  could  not  re- 
scind as  against  the  new  corporation,  his  con- 
tract being  with  the  old  one. 


Appeal  from  superior  court  Bristol  county; 
Henry  K.  Braley,  Judge. 

Action  by  Henry  K.  White  against  the  New 
Bedford  (3otton-Waste  Corporation  and  an- 
other. There  was  a  judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

T.  F.  Desmond,  for  appellant  M.  R.  Hitch, 
for  appellees. 

KNOWIiTON,  J.  This  Is  an  action  to  re- 
cover $1,000  for  money  had  and  received  to 

the  plaintiff's  use.  At  the  trial  the  plaintiff 
discontinued  against  the  New  Bedford  Cotton- 
Waste  Corporation,  and  elected  to  proceed 
against  the  Mt  Pleasant  MlUs  Corporation 
alone.  The  first-mentioned  corporation  was 
organized  under  the  general  laws,  and  the 
plaintiff  subscribed  for  10  shares  of  its  capi- 
tal stock,  of  $100  each,  and  paid  to  the  treas- 
urer $1,000,  the  amount  of  his  subscription. 
On  account  of  difficulties  and  misunderstand- 
ings affecting  Its  prospects,  the  officers  and 
subscribers  to  the .  stock  of  this  corporation 
voted  to  form  a  new  corporation  to  be  called 
the  Mt  Pleasant  Mills  Corporation,  with  the 
same  amount  of  capital  stock  as  the  original 
corporation.  At  a  meeting  of  the  flrst-men- 
tioned  corporation,  votes  were  unanimously 
passed  to  sell  all  of  Its  property  to  the  new 
corporation,  and  to  wind  up  Its  affairs,  and  to 
take  legal  steps  to  procure  Its  dissolution.  It 
was  agreed  between  the  two  corporations  that 
the  Mt.  Pleasant  MlUs  Corporation  should  pay 
to  the  New  Bedford  Cotton- Waste  Corporation 
$11,300  for  aU  Its  property,  and  that  the  cot- 
ton-waste corporation  should  pay  back,  of  the 
$11,300  received  by  U,  $11,000,  in  considera- 
tion of  which  the  Mt.  Pleasant  Mills  Corpora- 
tion agreed  to  issue  at  par  certificates  of  its 
stock  to  the  amount  of  $11,000  to  the  sub- 
scribers of  the  cotton-waste  corporation  who 
had  paid  in  their  subscriptions  in  full;  each 
subscriber  for  stock  in  the  cotton-waste  cor- 
poration to  have  a  certificate  of  stock  in  the 
Mt.  Pleasant  Mfils  CJorporation  for  Uie  same 
number  of  sliaires  paid  for  by  such  subscriber 
to  the  cotton-waste  corporation.  The  amount 
of  capital  stock  paid  in  In  full  to  the  cotton- 
waste  corporation  was  $11,000,  which  $11,000 
included  the  amount  of  the  plalntifTs  subscrip- 
tion and  payment.  These  agreements  were 
fuUy  carried  out  by  the  two  corporations,  and 
thereafter  the  Mt.  Pleasant  Mfils  Corporation 
Issued  to  the  plaintiff  a  certificate  for  10 
shares  of  the  stock  of  the  Mt  Pleasant  Mills 
Corporation,  representing  $1,000.  The  cotton- 
waste  corporation  never  carried  on  the  busi- 
ness for  which  it  was  organized,  and  never  is- 
sued any  certificates  of  stock,  but  gave  tho 
plaintiff  a  receipt  entltilng  him  to  10  shares 
of  Its  capital  stock. 

At  the  time  of  all  these  transactions  the 
plaintiff  was  a  minor  tmder  the  age  of  21 
years.  He  had  knowledge  of  all  these  agree- 
ments, and  consented  to  them  so  far  as  be 
was  legally  capable  of  consenting.  He  ha* 
tendered  back  to  the  Mt  Pleasant  MUls  Cor- 
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poratlon  his  certificate  of  stock,  and  has  de- 
manded $1,000.  Tbe  only  ground  on  which  he 
seeks  to  maintain  his  action  is  that  his  agree- 
ments were  not  binding  upon  him,  and  that, 
as  a  minor,  he  ought  to  be  permitted  to  re- 
cover back  the  money  that  he  paid.  His  first 
difficulty  is  that  the  defendant  made  no  con- 
tract with  him.  The  only  contract  imder 
which  it  acted  in  Issuing  to  him  the  certificate 
was  made  with  the  cotton-waste  corporation 
for  a  consideration  received  from  It.  Second- 
ly, the  defendant  fully  performed  according 
to  its  terms  the  only  contract  that  it  made. 
For  the  sum  of  |11,000  paid  by  the  cotton- 
waste  corporation.  It  agreed  to  Issue  certifi- 
cates to  certain  stockholders  of  that  corpora- 
tion who  had  paid  for  their  stock,  and  who 
were  willing  to  receive  stock  in  the  new  cor- 
poration instead  of  the  stock  in  the  old.  As- 
suming that  the  plaintiff  might  demand  back 
bis  money,  and  maintain  an  action  against  the 
cotton-waste  corporation,  he  has  no  such  right 
against  the  new  corporation.  He  paid  no  mon- 
ey to  the  new  corporation,  but  his  only  pay- 
ment was  to  the  old.  His  money  was  min- 
gled with  the  other  money  of  the  cotton-waste 
corporation,  and  It  cannot  be  followed,  as  a 
separate  payment  or  a  distinct  fund.  Into  the 
hands  of  the  present  defendant  The  finding 
for  the  defendant  was  correct.  See  Bank  r. 
Rice,  107  Mass.  37-48;  Marston  v.  Blgelow, 
150  Mass.  45-51,  22  N.  E.  71;  Borden  v. 
Boardman,  157  Mass.  410,  32  N.  B.  460,  and 
cases  dted.   Judgment  affirmed. 


(172  Mass.  460) 

SPECIALTy  GLASS  CO.  v.  DAIiEY. 
(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.    Jan.  9,  1899.) 

Patmimt— Rights  or  Ckeditob — Accord  and 

Satisfactiox. 

1.  Where  one  assuming  to  be  attorney  of  a 
debtor  makes  payujent  to  the  creditor  of  mon- 
ey in  fact  furnished  by  the  debtor's  wife,  the 
creditor  has  a  right  to  treat  it  as  the  money  of 
the  debtor. 

2.  A  liquidated  debt  was  not  discharged  in 
full  by  the  creditor  retaining  as  a  payment  on 
account  a  sum  less  than  the  full  claim  sent  him 
by  the  debtor's  attorney,  with  a  letter  stating 
that  it  was  sent  in  full  settlement. 

Case  reserved  from  superior  court,  Bristol 
county;  Justin  Dewey,  Judge. 

Action  by  the  Specialty  Olass  Company 
against  Michael  R.  Daley.  Finding  for  plain- 
tiff, and  reserved  for  consideration  of  this 
court  by  request  of  the  parties.  Judgment 
for  plaintiff. 

F.  A.  Pease,  for  plaintiff.  J.  W.  Cum- 
mings,  for  defendant 

KNOWLTON,  J.  The  defendant  owed  the 
plaintiff  $48.33  for  gdods  sold  and  delivered. 
On  receipt  of  a  bill  demanding  payment  be 
referred  the  matter  to  his  attorney,  who 
wrote  the  plaintiff  a  letter,  purporting  to  be 
written  by  him  as  the  attorney  of  the  de- 
fendant offering  to  pay  10  per  cent  of  the 


debt  In  full  settlement  This  offer  the  plain- 
tiff refused  by  letter,  and,  in  a  later  letter  di- 
rected to  the  "Assignee  of  M.  R.  Daley,"  sent 
the  account  with  proof  of  the  Indebtedness. 
This  account  the  defendant's  attorney  re- 
turned in  a  letter,  the  last  sentence  of  which 
Is  as  follows:  "If  you  will  send  your  bill  to 
him  [tbe  defendant],  he  will  pay  you  a  dividend 
of  ten  per  cent"  About  a  fortnight  later 
the  attorney  inclosed  his  own  check  for  $4.83 
in  a  letter  to  the  plaintiff,  In  which  he  said 
that  he  sent  it  in  full  settlement  of  the  bill. 
All  of  these  letters  to  the  plaintiff  were  writ- 
ten In  such  a  way  aa  to  indicate  that  tbe 
writer  was  acting  throughout  as  the  attor- 
ney for  the  defendant  The  plaintiff  ac- 
knowledged receipt  of  the  check  as  a  divi- 
dend on  accotmt  but  declined  to  accept  it 
as  a  settlement  It  obtained  cash  on  the 
check,  and  gave  the  defendant  credit  for  It 
on  account  The  money  against  which  the 
check  was  drawn  was  furnished  by  the  de- 
fendant's wife,  but  the  plaintiff  had  no 
knowledge  of  this. 

As  between  the  parties,  the'  case  stands  aa 
if  the  money  had  belonged  to  the  defendant 
Spaulding  v.  Kendrlck  (Mass.)  51  N.  E.  453. 

Even  if  It  could  be  found  that  the  plain- 
tiff's conduct  amounted  to  an  agreement  to 
accept  the  check  in  settlement  of  the  debt— 
which  we  do  not  intimate,— the  case  would 
come  within  the  rule,  which  is  well  estab- 
lished in  Massachusetts,  that  an  agreement 
to  accept  a  part  of  a  debt  In  payment  for 
the  whole  is  not  binding,  unless  it  la  made  by 
an  instrument  under  seal.  Lathrop  v.  Page, 
129  Mass.  19;  Harrlman  v.  Harriman,  12 
Gray,  341;  Potter  v.  Green,  6  Allen,  442; 
Jennings  v.  Chase,  10  Allen,  526;  Slade  v. 
Mutrie,  156  Mass.  19,  30  N.  E.  168. 

There  was  no  dispute  or  uncertainty  about 
the  amount  of  the  debt  and  the  rule  in  re- 
gard to  the  compromise  of  disputed  claims, 
and  the  settlement  of  unliquidated  and  doubt- 
ful claims,  does  not  apply.  TompldnB  v. 
Hill.  145  Mass.  379,  14  N.  E.  177.  Judgment 
for  the  plaintiff  on  the  finding. 


(172  Hub.  427) 

REED  V.  POLICE  COURT  OF  LOWELL 
et  al. 

(Supreme  Jndidal  Court  of  Massachusetts. 

Middlesex.     Jan.  7,  1899.) 

Bail  Dbposit  —  Juuohbnt  ot  Forvbitdrb  —  Ah- 

NOLMBNT— RbCOONIZANCK— SCFPICIBUOT. 

1.  After  a  default  on  a  recognizance  to  a  po- 
lice court  and  a  judgment  forfeiting  the  bail 
deposit,  the  prisoner  was  captured,  and,  on 
pleading  not  guilty  and  waiving  examination, 
was  committed  for  trial  before  the  superior 
court,  by  which  he  was  convicted.  Held,  that 
the  judgment  of  forfeiture  was  not  nullified. 

2.  A  recognizance  to  a  police  court  unauthor- 
ized to  sentence  the  prisoner  followed  Pub.  St 
c  212,  §  53,  relating  to  conditions  of  recogni- 
zances, without  distinguishing  between  cases 
where  the  court  could  impose  sentence  and 
those  where  it  could  only  hold  the  accused  for 
trial  before  the  superior  court.  Held,  in  view 
of  section  63,  providing  that  an  action  on  a 
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recognizance  ehall  not  be  defeated  for  a  defect 
of  form,  where  it  shows  to  what  court,  appear- 
ance is  required,  and  the  magistrate's  author- 
ity to  take  it,  that  the  words  inapplicable  to 
the  case  should  be  rejected  as  surplusage,  or 
"term"  be  construed  to  mean  "time,"  and  "sen- 
tence" to  mean  "order,"  so  as  to  compel  an  ap- 
pearance  at  the  "time"  expressed  therein  to 
await  the  "order"  of  the  police  court. 

Case  reserved  from  supreme  Judicial  court, 
Middlesex  county;   James  M.  Barl)er,  Judge. 

Petition  for  writ  of  certiorari  by  John 
Reed  against  the  police  court  of  Lowell  and 
the  county  of  Middlesex.  ReserTed  on  com- 
plaint and  demurrer.  Demurrer  sustained, 
and  petition  dismissed. 

The  recognizance  is  as  follows,  viz.: 
"Commonwealth  of  Massachusetts,  Middle- 
sex—ss.:  Be  it  remembered,  that  on  the  28th 
day  of  December,  in  the  year  of  our  liord 
one  thousand  eight  hundred  and  ninety-sev- 
en, John  Greenhalge,  otherwise  called  John 
Reed,  of  Lowell,  personally  appeared  before 
the  subscriber,  a  master  In  chancery  within 
and  for  the  county  of  Middlesex,  and  ac- 
knowledged himself  to  be  indebted  to  the 
commonwealth  of  Massachusetts  in  the  sums 
following,  to  wit:  The  said  John  Green- 
halge, alias  John  Reed,  as  principal,  in  the 
sum  of  seven  thousand  dollars,  this  day  de- 
posited with  me  in  lieu  of  giving  surety  to 
be  levied  on  his  goods  or  chattels,  lands  or 
tenements,  and  in  want  thereof  upon  his 
body,  to  the  use  of  said  commonwealth,  If 
default  be  made  in  the  performance  of  the 
condition  here  underwritten.  The  condition 
of  this  recognizance  is  such  that  whereas, 
at  police  court  holden  at  Lowell  on  the  24th 
day  of  December,  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-sev- 
en, the  said  John  Greenhalge,  alias  John 
Reed,  was  brought  before  said  court  by  vir- 
tue of  a  warrant,  issued  in  due  form  of  law, 
to  answer  to  the  commonwealth  of  Massa- 
chusetts on  the  complaint  under  oath  of 
Charles  Sweetser,  of  Chelmsford,  charging 
Ixlm  with  the  crime  of  larceny  from  said 
Charles  Sweetser,  and  said  court  having  or- 
dered said  Greenhalge,  otherwise  Reed,  to 
recognize  with  sureties  in  the  sum  of  seven 
thousand  dollars  for  his  personal  appearance 
at  the  said  police  court  next  to  be  liol  n 
at  Lowell,  within  the  county  of  Middlesex, 
on  the  31st  day  of  December  current,  at 
ten  o'clock  in  the  forenoon,  to  answer  to  said 
complaint,  and  to  whatever  else  shall  then 
and  there  be  objected  against  him  in  behalf 
of  said  commonwealth,  and  abide  the  order 
and  the  sentence  of  the  court  thereon,  and 
also  in  like  manner  personally  appear  at  any 
subsequent  term  of  said  police  court  to 
which  the  proceedings  In  the  premises  may 
be  continued.  If  not  previously  surrendered 
and  discharged,  and  so  from  term  to  term 
until  the  final  decree,  sentence,  or  order  of 
the  court  thereon,  and  to  abide  such  final 
sentence,  order,  or  decree  of  the  court,  and 
not  depart  without  leave;  and  whereas,  for 
noncompliance  with    said    order,  the    said 


Greenhalge,  otherwise  Reed,  now  stands 
committed  to  the  Jail  In  Cambridge;  mi 
whereas,  said  Greenhalge,  otherwise  called 
Reed,  has  deposited  with  me  the  sum  of  sev- 
en thousand  dollars  in  lieu  of  giving  sure- 
ties: '  Now,  if  the  said  Greenbalge,  allac 
Reed,  according  to  the  above-mentioned  or- 
der of  said  court,  shall  personally  appear  be- 
fore the  said  police  court  next  to  be  holden 
at  said  Ijowell,  within  and  for  the  county 
of  Middlesex,  on  the  31st  day  of  December 
current,  and  then  and  there  answer  to  sold 
complaint,  and  -to  whatever  else  shall  then 
and  there  be  objected  against  him  In  behalf 
of  said  commonwealth,  and  abide  the  or- 
der and  sentence  of  the  court  thereon,  and 
also  In  like  manner  personally  appear  at 
any  subsequent  term  of  said  court  to  which 
the  proceedings  In  the  premises  may  be  con- 
tinued. If  not  previously  surrendered  or  dis- 
charged, and  so  from  term  to  term  until  the 
final  decree,  sentence,  or  order  of  the  court 
thereon,  and  abide  such  final  sentence,  or- 
der,, or  decree  of  the  court  thereon,  and  not 
depart  without  leave,  then  this  recognizance 
to  be  void;  otherwise  to  be  and  abide  in 
full  force,  power,  and  virtue.  Attest:  Wm. 
V.  Thompson,  Master  In  Chancery." 

W.  A.  Glle,  for   petitioner.    Fred  N.  Weir, 
for  respondents. 

FIELD,  C.  J.  This  Is  a  petition  for  a  writ 
of  certiorari  to  be  addressed  to  the  police 
court  of  Lowell  for  tbe  purpose  of  quashing 
or  annulling  an  order  or  Judgment  of  that 
court  whereby  the  sum  of  $7,000,  which  the 
petitioner  had  deposited  on  giving  his  per- 
sonal recognizance  In  a  criminal  complaint 
against  him  before  that  court,  was  adjudged 
to  be  forfeited,  and  was  ordered  to  be  paid 
to  the  treasurer  of  the  county  of  Middlesex, 
and  was  so  paid.  Pub.  St  c.  212,  f  68.  The 
point  has  not  been  taken  that  certiorari  is 
not  the  proper  remedy.  See  Lynch  v.  Cros- 
by, 134  Mass.  313.  The  proceedings  on  the 
criminal  complaint  appear  to  have  been  In 
accordance  with  the  statutes.  Pub.  St.  c. 
212,  a  26,  46,  53,  68-71;  St  1882,  c  134. 
The  fact  that  after  default  on  his  recogni- 
zance, and  after  tbe  money  had  been  ad- 
judged forfeited,  and  had  been  paid  to  tbe 
treasurer  of  the  county  of  Middlesex,  tbe 
prisoner  was  recaptured  on  a  capias  issued 
by  the  police  court,  and  was  bronght  before 
that  court,  where  he  pleaded  not  guilty,  and 
waived  an  examination,  and  was  ordered  by 
tbe  police  court  to  be  committed  for  trial  be- 
fore the  superior  court  where,  upon  indict- 
ment found,  he  was  afterwards  tried,  con- 
victed, and  sentenced,  does  not  make  void 
the  Judgment  of  the  police  court  declaring 
the  $7,000  forfeited.  That  the  police  court 
did  not  have  Jurisdiction  to  Impose  sentence 
upon  the  petitioner,  and  that  the  recogni- 
zance contains  the  words  "sentence"  and 
"final  sentence"  and  "term,"  does  not  render 
the   recognizance   void.     The   recognlzancs 
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substantially  follows  the  provisions  o(  Pub. 
St  c.  212.  g  53,  without  distinguishing  be- 
tween the  cases  in  which  the  police  court 
has  jurisdiction  to  impose  sentence  and 
those  in  which  it  has  Jurisdiction  only  to 
hold  the  accused  for  trial  before  the  superior 
court  The  words  In  the  recognizance  which 
have  no  application  to  the  case  before  the 
police  court  may  be  rejected  as  surplusage, 
or  "term"  may  be  construed  to  mean  "time," 
and  "sentence"  to  mean  "order."  The  re- 
cognizance cannot.be  construed  so  as  to  re- 
quire the  appearance  of  the  petitioner  be- 
fore the  supreme  court.  See  Pub.  St.  c.  212, 
5  63;  State  v.  Crowley,  60  Me.  103.  If  this 
pcognizance  bad  been  certified  upon  default 
to  the  superior  court,  pursuant  to  Pub.  St  c. 
212.  S  27,  and  a  suit  had  been  brought  upon 
It  In  that  court,  the  petitioner  might  have 
availed  himself  of  the  provisions  of  Pub.  St 
c.  212,  H  62-66;  but  no  suit  has  been  brought 
on  the  recognizance.  By  Pub.  St  c.  212,  i 
71,  he  had  a  remedy  if  he  had  surrendered 
himself,  but  that  section  contains  no  provi- 
sions concerning  the  effect  of  a  recapture. 
In  the  present  proceeding  the  Judgment  of 
the  police  court  adjudging  the  money  to  be 
forfeited  cannot  be  annulled  or  quashed,  be- 
cause it  is  a  judgement  which  that  court  had 
a  right  to  render  upon  the  default  of  the 
defendant  in  the  criminal  complaint  then 
pending  before  that  court  Petition  dis- 
missed. 


(59  Ohio  St  248) 

OHIO  FARMERS'  INS.  CO.  v.  HARD, 

Treasurer. 

(Supreme  Court  of  Ohio.    Dec.  13,  1898.) 

COOSTT  ADDITOKS — ReVISIOS  op   Tax    RETUKilS — 

Extent  of  AoTnoRiiY— False  Returns. 

1.  Section  2744,  Rev.  St.,  confers  on  county 
auditors  authority  to  revise  and  correct  the  tax 
returns  of  such  corporations  as  under  its  provi- 
sions must  make  their  returns  directly  to  him. 
Domestic  fire  insurance  companies  belong  to 
this  class.  The  authority  thus  conferred  con- 
tinues throughout  the  current  year,  or  until  the 
taxes  on  the  property  so  returned  have  been  paid, 
but  does  not  extend  to  returns  made  tor  former 
years. 

2.  Section  2781,  Rev.  St.,  confers  on  the  sev- 
eral county  auditors  of  the  state  the  same  ju- 
risdiction over  the  tax  returns  made  by  such  cor- 
porations for  the  five  preceding  years  that  it 
confers  on  them  in  respect  to  the  returns  made 
by  natural  persons  durinf;  that  period. 

3.  A  willfni  undervaluation  of  property  return- 
ed for  taxation  is  alone  sufflcient  to  constitute  a 
"false  return,"  vrithln  the  meaning  of  that  term 
as  found  in  section  2781,  Rev.  St 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Medina  county. 

Action  by  the  Ohio  Farmers'  Insurance  Com- 
pany against  Hard,  state  treasurer,  to  restrain 
him  from  collecting  taxes  assessed  against  it 
by  the  auditor  of  Medina  county  under  the 
provisions  of  Rev.  St.  f  2781.  Judgment  for 
defendant,  and  plaintlfC  brings  error.  Af- 
firmed. 

Lee  Elliistt  O.  W.  Lewis,  J.  Andrew,  &nd 
Boynton  &  Horr,  for  plaintiff  In  error.    J.  B. 


Jones,  J.  M.  Henderson,  and  Frank  Spellman, 
for  defendant  In  error. 

BRADBURY,  J.  The  questions  to  be  de- 
termined arise  on  the  pleadings.  The  plain- 
tiff in  error  was  plaintiff  below,  and  inter- 
posed in  the  court  of  common  pleas  a  demur- 
rer to  the  answer  to  the  amended  petition. 
The  court  of  common  pleas  sustained  the  de- 
murrer on  the  ground  that  the  answer  con- 
tained no  defense  to  the  action,  and  ren- 
dered a  judgment  perpetually  restraining  the 
treasurer  from  collecting  the  taxes  com- 
plained of.  This  judgment  the  circuit  court 
reversed,  and  thereupon  the  cause  was 
brought  into  this  court  to  reverse  the  Judg- 
ment of  the  circuit  court  and  to  rehistate  that 
of  the  court  of  common  pleas. 

The  first  question  that  confronts  us  relates 
to  the  particular  action  of  the  county  auditor 
of  which  complaint  Is  made.  Was  It  such  aii 
the  law  authorized  or  not?  To  determine  this 
it  Is  necessary  to  learn  what  his  action  was. 
Did  he  add  to  the  returns  made  by  the  plain- 
tiff in  error  certain  property  omitted  from 
those  returns,  or,  being,  satisfied  that  all  of 
its  taxable  property  had  been  returned,  but  at 
too  low  a  valuation,  did  be  simply  Increase 
that  valuation?  Or  did  he  both  add  omitted 
property  and  also  increase  the  valuation  of 
that  which  had  been  returned;  and  when  did 
he  act?  The  amended  petition  discloses  tliat 
the  coimty  auditor  on  the  9th  day  of  April, 
1802,  added  to  the  returns  made  by  plaintiff 
In  error  for  the  years  1880,  1887,  1888,  1889, 
1890,  and  1881,  including  a  penalty  of  50  per 
cent,  the  following  amounts:  For  the  year 
1880,  $938,972;  for  the  year  1887,  $1,005,111; 
for  the  year  1888,  $1,136,886;  for  the  year 
1889,  $1,151,779;  for  the  year  1890,  $1,235,- 
468;  for  the  year  1891,  $524,318,— and  that 
the  taxes  resulting  from  these  additions  ag- 
gregated $60,490.04.  The  validity  of  the 
greater  part  of  this  addition  depends  upon 
the  power  or  jurisdiction  of  the  county  au- 
ditor to  proceed  under  section  2781,  Rev.  St 
The  specific  acts  of  the  county  auditor  upon 
which  these  additions  rest  do  not  clearly  ap- 
pear in  the  record.  The  amended  petition, 
however,  states  in  respect  to  this  ^natter  as 
follows:  "The  plaintiff  further  says  that  the 
real  estate,  with  the  Improvements  thereon, 
and  all  the  moneys,  credits,  and  movable 
property  of  this  plaintiff  added  thereto,  were 
duly  listed  for  taxation  as  required  by  sec- 
tion 2744  of  the  Revised  Statutes,  and  the  re- 
turn thereof  made  to  the  auditor  of  the  coun- 
ty for  the  years  1886,  1887,  1888,  1889,  1890, 
and  1891,  and  was  In  said  year  18S6  duly 
valued  for  taxation  at  $880,864.00,  and  for 
the  year  1887  said  property,  moneys,  and  cred- 
its were  valued  for  taxation  at  $930,861.00, 
and  for  the  year  1888  at  $932,186.67,  and  for 
the  year  1889  at  $1,010,171.08,  and  for  the 
year  1890  at  $1,066,444.92,  and  for  the  year 
1891  at  $1,118,198.30.  The  said  valuation  so 
fixed  for  said  respective  years  was  the  fair 
and  full  valuation  of  said  property;  and  taxes 
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for  each  of  said  years  were  duly  assessed 
thereon  for  state,  county,  township,  and 
school  purposes,  and  which  the  plaintiff  has 
fully  paid  for  each  and  all  of  said  years." 
These  averments  clearly  state  two  things: 
First,  that  the  plaintiff  to  error  returned  to 
the  auditor  for  the  years  named  all  Its  prop- 
erty; and,  second,  that  It  Used  upon  such 
property  a  full  and  fair  valuation.  By  ref- 
erence to  the  answer  to  the  amended  peti- 
tion the  following  paragraph  Is  found:  "And 
said  defendant  says  that  the  valuations  fixed 
and  returned  by  said  plaintiff  for  said  re- 
spective years  were  not  fair  and  full  valu- 
ations of  said  property,  for  the  reason  that 
all  the  credits  owned  and  held  by  said  plain- 
tiff were  returnable  at  their  full  face  value, 
and  In  like  manner  all  moneys  held  by  said 
plaintiff  were  returnable  for  the  full  amount 
BO  held;  and  this  defendant  says  that  said 
plaintiff  did  not  return  to  exceed  50  to  66 
per  centum  of  Its  credits,  moneys,  and  tavesi- 
ments  In  stock  and  bonds;  that  under  the 
law  It  was  requited  to  list  all  auch  personal 
property  as  above  mentioned  at  Its  full  100 
per  centum  valuation."  The  answer  contains 
no  other  matter  that  bears  materially  on  this 
question.  We  think  a  fair  and  reasonable 
construction  of  the  amended  petition  and  an- 
swer to  It  shows  that  the  plaintiff  hi  error 
had  In  fact  returned  to  the  county  auditor 
for  taxation  all  Its  property,  but  that  In  the 
opinion  of  that  officer  It  was  valued  too  low, 
and  that  the  addition  he  made  to  the  returns 
of  plaintiff  In  error  for  the  years  mentioned 
simply  Increased  that  valuation,  without 
brtoging  any  other  property  whatever  on  the 
tax  list. 

Plaintiff  in  error  contends  that  the  only  au- 
thority granted  to  county  auditors  to  correct 
tax  returns  made  by  corporations  of  its 
class  is  found  In  section  2744,  Rev.  St  That 
section.  In  as  far  as  concerns  the  question 
before  us,  reads  as  follows:  "The  president, 
secretary,  and  principal  accounting  officer  of 
every  •  *  •  insurance  company,  telegraph 
company,  or  other  Joint  stock  company,  ex- 
cept banking  or  other  corporations  whose 
taxation  Is  specifically  provided  for  •  •  * 
shall  list  for  taxation,  verified  by  the  oath 
of  the  person  so  listing,  all  the  pergonal  prop- 
erty, which  shall  be  held  to  Include  all  such 
real  estate  as  is  necessary  to  the  daily  opera- 
tions of  the  company,  moneys  and  credits  of 
such  company  or  corporation  within  the 
state,  at  the  actual  value  In  money,  in  man- 
ner following:  In  all  cases  return  shall  be 
made  to  the  several  auditors  of  the  respec- 
tive counties  where  such  property  may  be 
situated.  *  •  •  If  the  county  auditor  to 
whom  returns  are  made  Is  of  the  opinion  that 
false  or  Incorrect  valuations  have  been  made, 
or  that  the  property  of  the  corporation  or 
association  has  not  been  listed  at  its  full  val- 
ue, or  that  it  has  not  been  listed  In  the  loca- 
tion where  It  properly  belongs,  or  in  cases 
where  no  return  has  been  made  to  the  county 
auditor,  be  is  hereby  required  to  proceed  to 


have  the  same  valued  and   assessed;    pro- 
vided, that  nothing  in  this  section  shall  be 
so  construed  as  to  tax  any  stock  or  interest 
in  any   Joint  stock  company   held  by  the 
state."    The  plaintiff  In  error  is  an  Insurance 
company,   created  under  the  laws  of  this 
state,  and  therefore  falls  within  the  class 
required  to  make  Its  tax  returns  under  the 
above  section  (2744).     That  section  clothes  a 
county  auditor  with  general  power  to  correct, 
among  other  matters,  any  undervaluation  of 
property  found  by  him  la  returns  for  taxa- 
tion made  by  such  corporations  imder  its  pro- 
visions.   The  section  does  not  prescribe  any 
period  of  time  within  which  the  correction 
must  be  made,  but  doubtless  the  authority 
of  a  county  auditor  for  that  purpose  continues 
during  the  current  year;  but,  as  that  section 
contains  no  language  extending  its  operation 
beyond  the  current  year,  his  authority  to  act 
under  It  should  be  confined  to  the  taxes  of  the 
current  year.    Because  of  this  authority  vest- 
ed in  a  county  auditor  under  section  2744, 
supra,  defendant  In  error  contends  that,  even 
If  It  should  be  conceded  that  the  county  au- 
ditor In  the  case  under  consideration  has  no 
Jurisdiction  over  plaintiff  In  error  under  sec- 
tion 2781,  Rev.  St,  nevertheless,  as  he  in  this 
Instance  had  before  him  and  passed  upon, 
among  earlier  returns,  the  return  for  the  cur- 
rent year  (1.  e.  the  year  during  which  his  ac- 
tion was  bad),  and  increased  the  valuation 
of  the  plaintiff  to  error's  property  for  that 
year,  and  as  the  answer  set  forth,  among 
other  matters,  this  action  of  the  auditor,  it 
disclosed  a  valid  defense  to  this  extent,  and 
the  demurrer  to  it  should  have  been  over- 
ruled.    As  to  this  claim,  It  should  be  said 
that  the  action  of  the  auditor  was  had  on 
April  9,  1892.    He  had  before  him  the  tax 
returns  made  by  the  plaintiff  In  error  for  the 
years  1886,  1887,  1888,  1889,  1890,  and  1891. 
Section  2744  does  not  expressly  prescribe  any 
particular  period  of  time  withto  which  a  eo^ 
poration  therein  mentioned  shall  make  its  re- 
turn to  a  county  auditor.     In  this  respect  it 
is  doubtless  governed  by  the  provisions  of 
section  2747,  Rev.  St.,  which  requires  gen- 
erally that  returns  shall  be  made  between  the 
second  Monday  of  April  and  the  third  Mon- 
day of  May  annually;   but  as  the  provisions 
of  section  2744,  id.,  require  county  auditors, 
on  or  before  the  first  Monday  of  May  annu- 
ally, to  furnish  blanks  to  corporations  of  the 
class  to  which  plaintiff  In  error  belongs,  on 
which  to  make  their  returns,  it  follows  that 
the  period  within  which  such  returns  should 
be  made  for  1892,  if  begun,  had  not  expired, 
at  the  time  action  complained  of  was  had  by 
the  auditor,  April  9,  1892,  nor  had  the  last 
half  of  the  taxes  for  1891  become  due.  There- 
fore, in  respect  of  the  taxes  of  1891,  the  cur- 
rent year  had  not  expired,  so  that  any  ques- 
tion relating  to  the  valuation  of  1891  con- 
cerned the  taxes  for  the  current  year,  and 
therefore  the  county  auditor  had  jurisdiction 
thereof  by  virtue  of  section  2744,  Id.,  and  it 
necessarily  follows  that  additions  made  by 
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blm  for  that  year  were  prima  facie  yalld,  and 
that  an  answer  setting  forth  such  additions 
disclosed  a  defense  pro  tanto,  which  could 
not  be  successfully  attacked  by  a  general  de- 
murrer. As  the  court  of  common  pleas  sus- 
tained a  demurrer  to  this  answer,  and  the 
circuit  court  reversed  the  judgment,  the  fore- 
going considerations  are,  alone,  suflQclent  to 
sustain  the  action  of  the  circuit  court 

The  plaintiff  in  error  seeks  to  restrain  the 
county  treasurer  from  collecting  the  sum  of 
$60,400.04,  on  the  ground  that  the  county 
audlltor  bad,  without  autborlty  of  law,  added 
that  amount  to  the  taxes  legally  assessable 
against  it  Only  a  small  fraction  of  this  sum 
could  have  been  lawfully  Imposed  by  the 
county  auditor  under  the  power  which  we 
have  seen  Is  conferred  on  him  by  section  2744, 
Kev.  St:  so  that  the  balance,  probably  ex- 
ceeding $55,000  of  the  above  sum  added  by 
blm,  depends  for  Its  validity  on  bis  autborlty 
to  act  under  section  2781,  Id.  If  be  was  not 
authorized  by  that  section  to  make  the  ad- 
ditions, then  plaintiff  in  error  is  entitled  to 
relief  against  the  imposition  of  this  large  bal- 
ance. It  becomes  necessary,  therefore,  to  as- 
certain the  authority  vested  by  this  section 
(2781)  In  county  auditors  over  the  tax  returns 
of  tbe  corporations  of  the  class  to  which 
plaintiff  In  error  belongs.  It  is  true  not  only 
that  a  county  auditor,  under  section  2744, 
Id.,  may  increase  the  valuation  placed  upon 
Its  property  by  a  corporation  of  this  class, 
but  that  the  annual  boards  of  equalization 
may  also  pass  upon  that  question,  under  sec- 
tion 2804,  Id.  The  authority  granted  by  the 
first  of  these  sections  to  the  county  auditor, 
and  that  conferred  by  the  other  on  annual 
boards  of  equalization,  relate,  however,  only 
to  returns  for  the  current  year.  The  remedy 
against  individuals  for  false  returns  made  by 
them  in  preceding  years  is  provided  by  section 
2781.  If  one  exists  against  corporations  of 
tbe  class  to  which  plaintiff  In  error  belongs, 
for  false  returns  made  by  them  in  preceding 
years,  It  must  also  be  foimd  In  this  section 
(2781),  for  none  is  provided  under  any  other 
statute.  This  section  reads  as  follows:  "If 
any  person  whose  duty  it  is  to  list  property 
or  make  a  return  thereof  for  taxation,  either 
to  the  assessor  or  county  auditor,  shall  in  any 
year  or  years  make  a  false  return  or  state- 
ment, or  shall  evade  making  a  return  or  state- 
ment the  county  auditor  shall  for  each  year, 
ascertain  as  near  as  practicable,  the  true 
amount  of  personal  property,  moneys,  credits 
and  Investments  that  such  persons  ought  to 
have  returned  or  listed  for  not  exceeding  the 
five  years  next  prior  to  the  year  in  which  the 
inquiries  and  corrections  provided  for  in  this 
and  the  next  section  are  made;  and  to  the 
amount  so  ascertained  as  omitted,  for  each 
year  he  shall  add  fifty  per  centum,  multiply 
the  omitted  sum  or  sums  and  (as)  Increased 
by  said  penalty  by  the  rate  of  taxation  be- 
longing to  said  year  or  years,  and  accordingly 
enter  the  same  on  the  tax  lists  in  his  ofllce, 
giving  a  certificate  therefor  to   tbe  county 


treasurer  who  shall  collect  the  same  as  other 
taxes."  Tbe  language  is,  "If  any  person 
*  *  *  shall  make  a  false  return  or  state- 
ment" These  words,  "any  person,"  plaintiff 
in  error  contends,  do  not  Include  a  corpora- 
tion, but  refer  exclusively  to  natural  persons. 
If,  nothwlthstandlng  the  object  sought  by  our 
statutes  that  relate  to  listing  property  for 
taxation  and  tbe  correction  of  errors  In  con- 
nection therewith,  any  serious  doubt  should 
arise  as  to  whether  this  language  "any  per- 
sons" applied  to  artificial  as  well  as  natural 
persons  or  companies,  it  would  be  laid  at 
rest  by  reference  to  section  2730,  Kev.  St 
This  last  section  is  the  first  section  found  un- 
der title  13,  to  which  tiUe  section  2781  also  be- 
longs. This  section  (2730)  expressly  declares 
that  in  this  titie  "words  importing  the  mascu- 
line gender  shall  apply  to  females  also,  and 
the  word  "person'  or  'party*  •  •  •  shall  be 
held  to  indnde  firms,  companies,  associations, 
and  corporations."  We  hold,  therefore,  that 
section  2781,  Rev.  St.,  confers  upon  county 
auditors  the  same  Jurisdiction  over  the  re- 
turns of  corporations  of  the  class  to  which 
plaintiff  belongs  that  it  confers  over  the  re- 
turns of  hidlvlduals.  The  case  of  Miller  v. 
Bank,  46  Ohio  St  424,  21  N.  B.  860,  does  not 
confiict  with  this  view.  That  case  relates  to 
tax  returns  made  by  banking  institutions,  for 
which  provision  is  made  by  section  2761,  Rev. 
St,  the  terms  of  which  widely  differ  from 
those  of  section  2744,  and  are  sufficient  in 
theznselves  to  confer  on  county  auditors  ample 
authority  for  dealing  with  the  entire  subject 
If,  imder  section  2781,  supra,  the  cotmty 
auditor  bad  jurisdiction  over  the  returns  of 
the  plaintiff  in  error  for  the  five  preceding 
years,  Is  the  fact  alone  that  tbe  corporate 
property  bad  been  returned  at  too  low  a 
valuation  sufficient  to  authorize  the  Imposition 
of  the  penalty  provided  by  that  section?  That 
is,  can  an  undervaluation  be  made  the  predi- 
cate of  a  "false  return"?  The  words  of  the 
statute,  in  as  far  as  they  bear  upon  this  ques- 
tion, are  as  follows:  "If  any  person  whose 
duty  it  is  to  list  property  or  make  a  return 
thereof  for  taxation,  either  to  the  assessor 
or  county  auditor,  shall  in  any  year  or  years 
make  a  false  return  or  statement  or  shall 
evade  making  a  return  or  statement,  tbe 
•  county  auditor  shall  for  each  year,  ascertain 
as  near  as  practicable,  the  true  amount  of 
personal  property,  moneys,  credits  and  invest- 
ments that  such  person  ought  to  have  returned 
or  listed  for  not  exceeding  the  five  years  next 
prior  to  the  year  In  which  the  inquiries  and 
corrections  provided  for  in  this  and  the  next 
section  are  made."  There  was  no  attempt 
made  by  the  plaintiff  In  error  during  any  of 
the  years  covered  by  this  controversy  to  evade 
making  a  return.  Nor  does  it  appear  that 
any  of  Its  property  was  omitted  from  the  re- 
turns it  in  fact  made.  In  this  respect  its 
returns  could  not  have  been  false.  If  false 
at  all,  within  the  meaning  of  the  statute,  It 
was  because  the  property  returned  was  under- 
valued.   The  object  of  the  statute  is  to  dls- 
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tribute  the  burden  of  taxation  as  equally  as 
practicable.  A  severe  penalty  Is  Inflicted,  ex- 
tending backward  for  a  period  of  five  years, 
for  returns  falsely  made.  Doubtless  the  pur- 
pose of  this  is  not  so  much  to  recover  a  pen- 
alty as  to  secure  fair  and  honest  returns  of 
property  subject  to  taxation,  and  thus  Impose 
the  burden  of  supporting  the  government 
equally  npon  all  property.  It  is  quite  pos- 
sible, however,  that  this  burden  can  be  as 
readily  cast  off  by  wiUfully  and  knowingly 
undervaluing  property  as  by  concealing  its 
existence.  Doubtless,  when  an  owner  in  fact 
returns  for  taxation  all  his  property,  much 
latitude  must  be  allowed  for  honest  differences 
of  opinion  as  to  its  value.  According  to  the 
doctrine  announced  by  this  court  in  Ratter- 
man  y.  Ingails,  48  Ohio  St  468,  28  N.  E.  168, 
to  constitute  a  "false  return"  within  the 
meaning  of  section  2781,  supra,  "there  must 
appear,  if  not  a  design  to  mislead  or  deceive 
on  the  part  of  the  taxpayer,  at  least  culpable 
negligence."  In  this  connection  it  Is  appro- 
priate to  say  that  where  one  has  returned 
all  his  property  for  taxation,  but  is  charged 
with  undervaluing  it,  it  should  be  remembered 
by  those  charged  with  the  duty  of  determin- 
ing it  to  be  false  or  not  within  the  meaning 
of  this  section  (2781),  that  the  matter  Is  not 
only  one  about  which  honest  diflFcrences  may 
arise,  but  that  the  valuation  placed  upon  the 
property  by  Its  owner  Is,  by  virtue  of  other 
statutory  provisions,  subject  to  revision  by  the 
auditor  and  annual  boards  of  equalization. 
However,  °  notwithstanding  these  considera- 
tions that  may  intervene  and  render  the 
duties  of  a  county  auditor  in  this  regard  both 
delicate  and  difficult,  we  think  a  willful  under- 
valnation  placed  by  an  owner  on  property 
returned  by  him  for  taxation,  when  fairly  es- 
tablished, should  be  held  to  constitute  a  "false 
return"  within  the  meaning  of  section  2781, 
Rev.  St,  but  that  a  mistake  not  "culpable" 
In  respect  of  its  value  would  not  constitute 
such  "false  return."    Judgment  affirmed. 


(59  Ohio  St.  278) 

SMITH  V.  STATE. 
(Supreme  Court  of  Ohio.    Dec.  13,  1888.) 
Adterss  I>ako8  Takrn-  for  Canal  Porposrs  — 
CoMPBSSATiojr— DEMANn  for  Appraisal  —  Na- 

TDKB  OF  OOCUPAXOT  BT  STATB — BaSIN  AdJAOBNT 

to  Canal— Use  of  Waters  or  Canal— Riohtb 
OF  State  and  Owseh. 

1.  It  is  the  purpose  of  the  act  of  February  4, 
1825  (23  Ohio  Laws,  p.  57).  to  award  compensa- 
tion to  owners  for  private  lands  taken  for  canal 
purposes,  where  they  have  not  been  donated, 
and  where  the  loss  or  damage  exceeds  the  bene- 
fits, and  to  afford  opportunity  to  such  owners 
to  make  demand  for  appraisal  of  such  damages. 
Hence,  in  order  to  the  acquisition  of  title  to 
lands  for  canal  purposes  by  the  state  under  the 
above  act,  by  occupancy  and  use,  it  is  necessary 
that  the  occupancy  by  the  state  be  exclusive,  and 
that  it  be  so  open  and  notorions  as  to  put  the 
owner  on  notice  that  the  property  has  been  taken 
by  the  state  for  its  own,  with  the  purpose  of 
incorporating  is  as  part  of  its  canal  system. 

2.  Where  a  basin  has  been  constructed  by  a 
Drivate  owner  of  lands  adjoining  a  canal,  for  the 


purpose  of  enhancing  the  value  of  his  adjacent 
property,  the  basin  to  be  used  by  persons  navi- 
Kating  boats  on  the  canal  in  lading,  unlading, 
passing,  and  turning,  and  no  purpose  to  donate 
the  land  of  the  basm  to  the  state  is  shown,  the 
facts  that  the  water  of  the  canal  is  permitted 
to  flow  in  and  constitute  the  water  of  the  basin, 
and  that  occasionally  boats  nsed  by  the  board 
of  public  works  in  makint;  repairs  used  the  ba- 
sin for  lading,unlading,  and  turning,  and  that  oc- 
casionally, many  years  after  the  completion  of 
the  basin,  engineers  employed  by  the  board  of 
public  works  caused  the  basin  to  be  cleaned  oat, 
do  not  constitute  notice  to  the  owner  of  the  basin 
lands  that  the  state  has  taken  possession  of  the 
same  as  its  own  for  canal  purposes,  nor  such  ex- 
clusive occupancy  as  to  imply  an  appropriation. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court  Shelby  county. 

The  state  commenced  Its  action  in  the 
court  of  common  pleas  to  recover  a  small  par- 
cel of  land  In  Sidney,  Shelby  county,  alleging 
that  It  bad  a  legal  estate  in  and  was  entitled 
to  possession,  and  that  plaintiff  in  error, 
Philip  Smith,  keeps  It  out  of  possession. 
Smith  answered,  admitting  possession  in  him- 
self, denying  title  in  the  state,  denying  that 
the  state  had  ever  appropriated  or  otherwise 
acquired  title,  and  alleging  ownership  In  him- 
self by  mesne  conveyances -from  the  original 
owner.  In  the  common  pleas.  Judgment  was 
given  for  defendant  On  error  to  the  cir- 
cuit court  this  Judgment  was  reversed,  and 
final  Judgment  given  for  the  state,  and  plain- 
tiff brings  error.    Reversed. 

John  F.  Wilson  and  Andrew  J.  Hess,  for 
plaintiff  in  error.  John  L.  Lett  Asst.  Atty. 
Oen.,  and  Davles  &  Hosklns,  for  the  State. 

SPEAIi,  C.  J.  The  land  In  controversy  is 
that  on  which  was  located  a  basin  connected 
with  the  Miami  &  Erie  Canal,  whicb  basin 
was  constructed  by  one  Grcorge  W.  Dickson, 
who  is  the  common  source  of  title.  The 
canal  was  completed  through  the  village  of 
Sidney  in  the  year  1840.  In  the  year  1844. 
Dickson,  who  owned  lands  In  the  village, 
platted  them  as  an  addition,  and  marked  off 
a  tract  called  "Basin,"  and  the  basin  was 
soon  after  constructed  by  him.  It  adjoined 
the  canal,  and  nine  lots  of  the  addition  abut- 
ted upon  the  basin.  When  completed,  the 
bank  which  divided  it  from  the  canal  was 
taken  away  by  Dickson,  and  the  water  from 
the  canal  flowed  Into  the  basin,  and  supplied 
it  from  that  time  so  long  as  used.  It  was 
constructed  wholly  at  Dickson's  expense,  and 
for  the  purpose  of  forming  a  stopping  place 
for  boats  navigating  the  canal,  for  loading 
and  unloading,  and  for  turning;  the  ultimate 
purpose  being  to  add  value  to  Dickson's  ad- 
jacent lots.  Soon  after  the  basin  was  com- 
pleted, Dickson  sold  the  lots.  The  basin  was 
so  used  for  35  to  40  years,,  and  until  the 
canal  lost  much  of  its  importance  as  a  water 
way,  and  fell  into  gradual  disuse,  since  which 
time  the  purchasers  of  the  basin  lands  from 
Dickson,  including  the  plaintiflT  in  error,  have 
been  in  occupancy  of  It  It  Is  now  nearly 
filled  up.  About  the  year  1853,  one  W.  J. 
Jackson,  employed  in  the  enghaeering  serv- 
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ice  on  the  canal,  and  connected  with  the  public 
works,  and  in  charge  of  the  portion  of  the 
canal  with  which  the  basin  connected,  caused 
the  basin  to  be  cleaned  ont  He  also,  when 
In  the  employ  of  the  lessees  from  the  state, 
caused  It  to  be  cleaned  out.  Some  years  aft- 
er, this  engineer,  seeing  some  persons  In  the 
act  of  filling  a  portion  of  the  basin,  or  put- 
ting up  a  wall  for  the  purpose  of  building  a 
house,  stopped  them,  claiming  the  property 
as  belonging  to  the  state.  He  considered  It 
as  part  of  the  canal,  and  so  treated  It 
These  persons  were  strangers  to  Jackson,  and 
their  identity  Is  not  disclosed.  The  conten- 
tion on  the  part  of  the  state  Is  that  the  turn- 
ing In  of  the  water  which  belonged  to  the 
state,  and  the  state's  use  of  the  basin  for 
many  years  In  connection  with  the  canal,  con- 
stituted an  appropriation,  and  that,  there- 
fore, the  state  has  title  to  the  land  in  fee 
simple.  The  ultimate  question,  therefore,  Is, 
was  there  an  appropriation?  The  state's 
claim  Is  believed  by  Its  counsel  to  be  support- 
ed by  the  cases  of  Malone  v.  City  of  Toledo, 
28  Ohio  St  643;  Id.,  34  Ohio  St  541;  State  T. 
Pittsburg,  0.,  C.  &  St  L.  Ry.  C!o.,  58  Ohio  St 
189,  41  N.  B.  205;  State  T.  Snook,  53  Qhlo 
St  521.  42  N.  B.  544. 

It  la  not  doubted  that  U  this  basin  was 
actually  appropriated,  a  fee-simple  title  vests 
In  the  state.  We  are  not  therefore,  aided  In 
the  Inquiry  aa  to  whether  the  acts  shown 
amounted  to  an  appropriation  by  the  case  of 
Malone  v.  City  of  Toledo,  because  the  fact  of 
appropriation  was  not  In  that  case  contested; 
nor  by  State  v^  Snook,  because  that  case  deals 
with  lands  of  which,  admittedly,  the  state  ac- 
quired poMesslon  under  the  act  of  February 
4,  1825  (23  Ohio  Laws,  p.  57),  and  the  act  of 
February  7,  1826,  and  used  in  the  construc- 
tion of  the  canal,  which  Implies  an  appro- 
priation. Are  we  aided  by  the  case  of  State 
V.  Pittsburg,  0.,  O.  &  St  li.  Ky.  Co.?  The 
third  paragraph  of  the  syllabus  holds  that  by 
force  of  section  8  of  the  act  of  February  4, 
1825,  "whenever  the  state  actually  occupied 
a  parcel  of  land  for  canal  purposes,  a  fee- 
simple  title  thereto  at  once,  and  by  virtue 
alone  of  such  occupancy,  vested  In  the  state." 
It  may  be  remarked  in  passing  that  Inasmuch 
as  there  was  no  real  contention  as  to  the  fact 
of  appropriation  by  the  state  of  the  land  In 
controversy,  and  Its  long  exclusive  use  as 
part  of  the  canal  system,  this  proposition  of 
the  syllabus  settied  no  contested  point  In  the 
case,  and  may  properly  be  treated  as  simply 
a  predicate  for  the  pi^osltion  which  fol- 
lows. However,  the  term  "actually  occupied" 
Imports,  ex  vi  termini,  exclusive  occupancy; 
so  that  It  would  be  necessary  to  show  that  a 
claimed  occupancy  by  the  state  was  an  ex- 
clusive occupancy.  In  order  to  bring  the  case 
within  the  letter  of  the  proposition.  This, 
we  think,  the  facts  fail  to  establish  in  the 
case  at  bar.  An  occasional  use,  In  common 
with  other  navigators  on  the  canal,  of  a  pri- 
vate basin,  by  boats  belonging  to  the  state, 
an  occasional  dredging  out  by  an  engineer 


In  the  employ  of  the  state,  and  a  claim  enter- 
tained by  him  that  the  basin  was  the  property 
of  the  state,  not  communicated  to  the  actual 
owner  of  the  land  upon  which  the  basin  was 
constructed,  or  his  successors  in  titie.  can- 
not standing  alone,  be  regarded  as  showing 
exclusive  occupancy  by  the  state.  We  think, 
therefore,  that  the  case  at  bar  is  not  con- 
trolled by  either  of  the  cases  cited. 

Much  importance  seems  to  be  attached  In 
argument  to  the  fact  that  the  waters  of  the 
canal  filled  the  liasin.  Manlfestiy,  this  sim- 
ple fact  is  not  sufficient  to  authorize  the  con- 
clnaion  that  exclusive  occupancy  is  thereby 
shown,  or  a  possession  by  the  state  thereby 
accomplished,  else  permission  to  take  water 
which  may  flood  adjoining  lands  for  the  pur- 
pose of  watering  stock,  or  for  power,— not  an 
uncommon  thing  In  the  history  of  canals,— 
would  at  once  vest  titie  In  the  state  to  the 
land  over  which  the  water  thus  flows.  Clear- 
ly, the  act  must  take  Its  character  from  the 
ptirpose  with  which  it  is  done,  and  when  this 
act  of  flooding  is  considered  in  connection 
with  the  known  purpose  of  the  projector  of 
the  enterprise  in  the  construction  of  the  basin, 
and  the  uses  to  wlilch  it  was  to  be  put— uses 
which  contemplated  at  all  times  regulation  by 
the  owner;  uses  beneficial,  it  Is  true,  to  per- 
sons who  were  at  the  same  time  using  the 
state's  canal,  and  In  some  measure  to  the 
state  Itself,  but  capable  of  enjoyment  apart 
from  and  In  addition  to  such  uses,  and  en- ' 
tirely  consistent  with  continued  private  own- 
ership by  the  projector,— it  is  plain  that  no 
exdnsive  occupancy  by  the  state  was  intend- 
ed by  the  act  of  flooding  the  basin.  In  no 
view  of  the  case  can  it  be  consistently  clahned 
that  the  construction  and  maintenance  of  the 
basin  implied  a  purpose  to  devote  the  land  it- 
self to  an  exclusive  public  use,  or  to  any  Joint 
use,  after  the  object  of  its  construction  should 
be  accomplished.  Private  ownership  of  places 
and  structures  for  convenience  in  mooring 
and  lading  boats  was  common  In  the  use  of 
canals.  It  is  distinctly  recognized  by  the  act 
of  March  23,  1840  (38  Ohio  Laws,  p.  87,  $  32). 
And  no  reason  is  apparent  why  private  own- 
ership In  lands  used  for  a  basin  could  not  con- 
tinue as  well  as  In  places  for  mooring  and  for 
lading  and  unlading  boats. 

Nor  do  the  facta  warrant  the  conclusion  that 
the  basin  was  appropriated  by  the  state.  The 
statute  under  which  lauds  necessary  for  this 
canal  were  acquired  Is  the  act  of  February  4, 
1825,  before  referred  to,  which  is  an  act  to 
provide  for  the  internal  Improvement  of  the 
state  by  navigable  canals.  Section  8  of  the 
act  makes  It  lawful  for  the  canal  commission- 
ers, by  themselves  and  any  superintendent 
agent,  or  engineer,  to  take  possession  of  and 
use  any  lands,  waters,  etc.,  necessary  for  the 
prosecution  of  the  improvements  Intended  by 
the  act  and  to  make  all  such  canals,  feeders, 
etc.,  as  they  may  think  proper  for  making 
said  improvements,  and  where  such  lands, 
etc.,  taken  and  appropriated  for  any  of  the 
purposes  aforesaid,  have  not  been  given  or 
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granted  to  the  state,  then  the  commissioners, 
on  application  of  the  owners,  shall  proceed  to 
have  an  appraisal  by  five  discreet,  disinter- 
ested persons,  and,  If  damages  are  found  to 
exceed  benefits,  shall  pay  the  damages  as- 
sessed, and  the  fee-simple  shall  then  vest  in 
the  state.  It  was  not  the  purpose  of  the  act, 
nor  is  It  the  policy  of  the  state,  to  take  land 
of  the  citizen  for  public  use  without  afitordlng 
the  owner  an  opportunity  to  make  applica- 
tion for  an  appraisal,  and,  upon  appraisal  be- 
ing made  as  prescribed  by  statute,  to  pay 
damages,  If  any  are  assessed.  It  Is  clear, 
also,  that  the  act  contemplates  such  assertion 
of  exclusive  control  as  would  put  the  owner 
on  notice  that  the  property  had  been  taken 
by  the  state  for  its  own,  and  lncorx>orated  as 
part  of  Its  canal  system.  As  already  indicat- 
ed. It  is  expressly  shown  by  the  record  In  this 
case  that  the  basin  was  laid  out  and  constmct- 
ed  by  Dickson  as  a  private  enterprise,  and  It 
is  in  no  way  shown  that  he  subsequently  In- 
tended to  donate  It  to  the  state,  nor  is  there 
any  pretense  that  there  was  any  demand  by 
the  state,  or  its  proper  officers,  of  the  owner, 
of  possession  for  the  purpose  of  incorxtorating 
the  basin  into  the  canal  system,  nor  any  infor- 
mation given  him  that  the  state  proposed  to 
take  the  basin,  nor  is  any  attempt  shown  to 
acqutoe  the  land  for  the  state  by  any  proceed- 
ing contemplated  by  the  statute.  There  was 
no  time  when  Dickson,  or  his  successors  In 
title,  could  have  had  the  benefit  of  the  provi- 
sions as  to  appraisal,  for,  as  already  found, 
neither  had  notice  of  the  Intention  on  the  part 
of  the  state  to  acquire  the  property  under  the 
statute.  As  conclusion,  we  are  of  opinion 
that  the  record  shows  no  actual  appropriation 
of  these  lands  by  the  state,  and  no  such  ex- 
clusive occupancy  of  them  by  the  state  as  to 
raise  a  presumption  of  appropriation,  and 
hence  that  no  title  vested  in  the  state.  Judg- 
ment of  the  circuit  court  reversed,  and  that 
of  the  common  pleas  affirmed.    Reversed. 


(59  Ohio  St  2E9) 

COB  V.  ERB  et  al. 
(Supreme  Court  of  Ohio.    Dec.  13,  1808.) 

JCOOMENT~lL.IE>f  OS  LANDS— EnTRT  BT  CLEBK 

AFTEK  Adjournment. 

1.  In  order  to  create  a  judf^ment  lien  upon  the 
lands  of  the  judgment  debtor,  as  of  the  first  day 
of  the  term  at  which  a  judgment  against  such 
debtor  is  rendered,  under  favor  of  section  5375, 
Rev.  St.,  the  judgment  must  not  only  be  pro- 
nounced during  the  term,  but  an  entry  of  such 
judgment  must  be  made  on  the  journal  during 
the  term. 

2.  An  entry  of  judgment  on  the  journal,  made 
In  the  case  by  the  clerk,  by  procurement  of  the 
counsel  for  the  plaintiff,  after  the  adjournment 
of  the  term  and  in  vacation,  purporting  to  have 
been  made  nt  a  date  during  the  term,  will  not, 
as  against  the  rights  ot  a  bona  fide  purchaser  of 
such  lands  during  the  term,  have  the  effect  of 
creating  a  lien  on  the  lands  of  the  judgment 
debtor  as  of  the  first  day  of  the  term,  although 
a  judgment  was  in  fact  pronounced  during  the 
term. 

3.  In  an  action  brought  by  such  judgment 
creditor  against  the  purchaser  to  subject  the 


lands  so  purchased  to  the  payment  of  the  jadg- 
ment,  the  purchaser  may  contest,  by  pleading 
and  proof,  the  lieu  sought  to  be  enforced  against 
the  land. 
(SyUabus  by  the  Court) 

Error  to  circuit  court,  Franklin  county. 

The  defendant  in  error  D.  S.  Erb  commen- 
ced an  action  in  the  court  of  comzuon  pleas 
against  one  Hendrickson  and  others,  includ- 
ing the  plaintiff  in  error,  Irvln  T.  Coe.  His 
petition  set  forth  that  on  the  nineteenth  of 
March,  1894,  he  recovered  a  Judgment  against 
Hendrickson  in  that  court  in  an  action  which 
was  pending  on  and  before  the  first  day  of 
the  January  term,  1894,  for  $311.29  and  costs, 
which  Is  wholly  unpaid  and  unsatisfied; 
that  from  December  31,  1893,  and  prior  to 
the  first  day  of  the  January,  1894,  term  of 
the  court,  and  from  before,  at,  and  eontlnn- 
onsly  after  the  said  first  day  of  said  term, 
until  March  19,  1894,  the  defendant  Hendrick- 
son was  the  owner  in  fee  simple  of  lots  21 
and  22  in  Dennison  Place  addition  to  the  city 
of  Columbus,  on  which  the  judgment  from  the 
first  day  of  the  January,  1894,  term  of  court 
became  a  lien,  and  now  is  a  lien;  that,  since 
the  rendition  of 'the  jodgmeot,  Hendrickson 
has  not  had.  nor  has  be  now,  any  real  or  per- 
sonal property  ^whatever,  and  that  on  or  about 
March  17,  1894,  he  conveyed  said  lots  to  the 
defendant  Irvln  T.  C!oe,  who  now  holds  the 
legal  title.  Other  defendants  claim  an  in- 
terest In  the  property.  The  plaintiff  asked 
that  defendants  set  up  any  claim  of  title  they 
have,  or  be  forever  barred;  that  tbe  lands 
be  sold,  and  plaintiff's  Judgment  and  all 
costs  be  paid  In  full  from  the  proceeds.  Coe 
answered,  denying  that  the  Judgment  was  a 
lien  as  of  the  first  day  of  the  Januaiy  term, 
1894,  or  that  it  was  such  lien  on  the  nine- 
teenth of  March,  1894,  and  alleging  that  the 
property  was  conveyed  to  him  by  Hendrick- 
son, for  a  fair  and  valuable  consideratloD, 
March  17,  1894,  at  which  time  he  took  pos- 
session. The  action  referred  to  was  upon  an 
account  for  goods  sold  and  delivered.  It  was 
pending  at  the  January  term,  1894,  but  the 
pendency  thereof  was  wholly  unknown  to 
this  defendant  until  long  after  the  purchase 
and  conveyance  of  the  land.  At  no  time 
during  tbe  term,  which  commenced  on  the 

day  of  January,  1894,  and  ended  on  the 

thirty-first  day  of  March,  1894^  was  there 
spread  upon  Mie  Journals  of  the  court  any 
Judgment  or  finding  of  the  court  In  respect  to 
the  case,  nor  was  there  any  entry  filed  in 
court;  and  defendant  bad  no  notice  or  knowl- 
edge whatever,  until  after  the  purchase  and 
conv^ance,  of  the  rendition  of  the  Judgment 
On  or  about  the  fourth  day  of  April,  1891,  a 
Journal  entry  was  prepared  by  counsel  for 
plaintiff,  setting  forth  a  finding  and  Judgment 
in  said  suit  and  the  same  was  then  entered 
upon  the  Journal  of  the  court  as  of  the  twen- 
ty-ninth day  of  March,  1894,  all  of  which 
facta  were  wholly  unknown  and  unsuspected 
by  the  defendant  until  long  after  said  term; 
and  said  Judgment,  so  entered  as  aforesaid. 
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is  the  judgment  set  up  In  plaintiff's  petition. 
A  demurrer  to  this  answer  was  sustained. 
The  court  thereupon  found  the  issues  for  the 
plaintiff,  and  that,  by  reason  of  the  Judg- 
ment pleaded  in  the  petition,  be  has  a  f  alid 
lien  upon  the  real  estate  for  the  amount  of 
his  Judgment  and  costs,  and  ordered  the  laud 
sold  to  satisfy  the  same.  On  error  the  cir- 
cuit court  affirmed  this  Judgment,  and  to  re- 
verse both  Judgments  this  proceeding  in  er- 
ror is  brought. 

J.  S.  Friesner  and  G.  F.  Castle,  for  plaintiff 
in  error.  Thos.  E.  Steele,  for  defendants  in 
error. 

SPEAK,  C.  J.  (after  stating  the  facts  as 
above).  The  question  argued  by  counsel  for 
plaintiff  In  error,  as  arising  upon  the  record. 
Is  whether  or  not,  in  an  action  commenced 
prior  to  the  beginning  of  the  term,  upon  a 
claim  for  money,  a  Judgment  announced, 
though  not  placed  upon  the  Journal  during 
the  term,  but  entered  nunc  pro  tunc  after  the 
term,  creates  a  lien  upon  the  real  estate  of 
the  Judgment  debtor,  as  against  a  bona  fide 
purchaser,  who  buys  during  the  term,  but 
before  the  Judgment  is  announced,  without 
knowledge  of  the  pendency  of  the  action. 
The  question  thus  made  involves  a  consider- 
ation of  the  statutes  which  deal  with  the  es- 
sentials of  a  Judgment,  and  with  its  effect 
upon  the  real  property  of  the  Judgment 
debtor.  Section  5374,  Rev.  St.,  provides  that 
lands  and  tenements,  and  goods  and  chattels 
not  exempt,  "shall  be  subject  to  the  payment 
of  debts  and  shall  be  liable  to  be  talien  on 
execution  and  sold."  Section  5375  provides 
that  "such  lands  and  tenements,  within  the 
county  where  the  Judgment  is  entered,  shall 
be  bound  for  the  satisfaction  thereof  from 
the  first  day  of  the  term  at  which  Judgment 
is  rendered;  but  judgments  by  confession 
and  Judgments  rendered  at  the  same  term  at 
which  the  action  is  commenced,  shall  bind 
such  lands  only  from  the  day  on  which  such 
judgments  are  rendered."  It  has  sometimes 
been  contended,  and  the  rationale  of  the  Judg- 
ments of  the  courts  below  in  this  case  ap- 
pears -to  Imply,  that  the  actuad  entry  of  the 
Judgment  upon  the  Journal  is  not  essential  to 
the  creation  of  a  lien.  This  Implication,  it 
seems  to  us,  is  not  warranted  when  all  the 
sections  bearing  upon  the  subject  are  regard- 
ed and  their  evident  purpose  considered.  It 
is  true  that  the  two  words  "rendered"  and 
"entered,"  In  their  strict  use,  bear  a  clear  dif- 
ference in  meaning  and  Intent.  Giving  to 
these  words  such  signification,  a  Judgment 
may  be  said  to  be  rendered  by  a  declaration 
from  the  bench;  but  to  enter  it  requires  the 
act  of  the  clerk  in  writing  it  upon  the  Journal. 
It  is  true,  also,  that  for  some  purposes  a 
judgment  may  be  regarded  as  rendered  so 
soon  as  it  Is  pronounced.  But,  having  in  mind 
that  we  are  dealing  with  the  creation  of  liens 
upon  real  estate,  the  question  Is,  in  what 
iiense  is  the  word  "rendered"  used  In  the  stat- 
ute? Section  5331  provides  that  "all  Judg- 
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ments  -  *  *  •  shall  be  entered  on  the 
Journals  of  the  court"  Why  this  requirement 
if  the  Judgment  Is  to  be  regarded  as  In  full 
force  and  effect  for  all  purposes  by  the  mere 
announcement  of  it  from  the  bench?  It 
would  not  be  questioned,  we  suppose,  that  ex- 
ecution may  not  properly  issue  on  a  judg- 
ment imtil  It  has  been  duly  entered.  From 
this  It  would  follow  that  goods  and  chatiels 
even  cannot  be  seized  in  execution  upon  the 
mere  announcement  of  judgment  by  the  court, 
and  to  assume  that  lands  and  tenements  may 
be  burdened  by  a  lien,  good  for  every  purirase 
except  sale,  by  judicial  acts  of  less  formality 
than  are  necessary  to  subject  goods  and  chat- 
tels to  the  payment  of  the  debt,  would  be  an 
anomaly  in  the  law,  in  view  of  the  fact  that, 
when  execution  issues,  it  must  be  first  satis- 
fled  by  levy  and  sale  of  goods  and  chattels, 
if  any  are  found  not  exempt,  and  the  money 
can  be  made  out  of  lands  and  tenements  only 
for  want  of  goods  and  chattels.  The  re- 
quirement that  all  judgments  must  be  en- 
tered on  the  Journal  carries  the  implication 
that,  until  that  is  done,  the  Judgment  is  in- 
choate only;  it  is  incomplete.  Though  pos- 
sessing the  character  of  potentiality,  It  lacks 
the  character  of  actuality,  and  hence  is  with- 
out probative  force.  Recurring  again  to  sec- 
tion 5375,  defining  what  lands  may  be  bound, 
and  when,  we  find  the  expression  "within 
the  county  where  the  judgment  is  entered." 
Entered  when?  The  words  used  are  in  the 
present  tense.  It  Is  with  what  must  be  done 
then— with  the  action  which  must  be  had  at 
the  term  in  order  to  effect  a  lien— that  the 
section  Is  dealing.  What  more  natural  infer- 
ence than  that  the  phrase  quoted  means  en- 
tered at  the  term?  Giving,  then,  to  section 
5331  proper  effect,  and  to  the  phrase  respect- 
ing the  entry  of  judgment,  in  section  5375, 
its  proper  signification,  and  its  employment 
in  the  statute  Its  proper  purpose,  we  con- 
clude that  that  section  requires  that  both  con- 
ditions be  satisfied,  and  that,  in  order  to  an 
effective  judgment,— one  on  which  execution 
may  Issue,  as  contemplated  by  section  5374, 
and  which  will  create  a  lien  upon  real  es- 
tate, as  contemplated  by  section  5375,— It 
must  be  entered  on  the  journal  as  well  as 
pronounced  by  the  court; '  In  other  words,  that 
the  judgment  is  not  "rendered,"  within  the 
meaning  of  the  last-cited  section,  until  it  is 
entered  on  the  journal. 

This  conclusion  is  strengthened  by  a  con- 
sideration of  the  purpose  of  our  recording 
acts.  These  acts  rest  upon  a  recognition  of 
the  policy  that  there  should  somewhere  be 
foimd  a  record  which  will  disclose  the  state 
of  the  titie  of  all  lands  within  the  county. 
For  conveyances,  mortgages,  leases,  etc.,  re- 
sort is  had  to  the  office  of  the  county  re- 
corder; for  tax  liens  to  the  tax  duplicates; 
for  judgment  liens  to  the  records  of  the 
courts.  The  entry  of  the  Judgment  of  the 
court  of  common  pleas,  in  connection  with  the 
docket  entries,  constitutes,  prior  to  the  mak- 
ing up  of  the  final  record,  a  record  which 
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shall  be  notice  to  the  world  of  the '  lien  of 
the  Judgment  upon  the  debtor's  lands;  and, 
when  80  entered,  all  men  must  take  notice  of 
the  lien  at  their  peril.  The  business  public, 
therefore,  has  a  high  intttrest  in  the  mainte- 
nance of  such  a  system  as  will  enable  every 
person,  by  the  ordinary  Inquiry,— that  Is,  an 
examination  of  the  records,— to  ascertain  the 
condition  of  titles.  The  statute  in  review  was 
enacted  for  the  benefit  of  the  judgment  cred- 
itor; but  It  Is  only  reasonable  to  hold  that 
the  obligation  rests  on  him,  if  he  clahna  the 
advantage  it  gives,  to  comply  strictly  with 
its  terms,  in  order  that  due  notice  of  such 
claim  be  given  to  the  world,  and  that  inno- 
cent persons  shall  not  suffer.  He  controls  the 
proceedings.  He  can  take  advantage  of  the 
statute,  or  not,  at  his  pleasure.  If  he  does 
comply,  be  has  g^iven  the  notice  and  effected 
the  lien.  If,  for  any  cause,  he  falls  short, 
the  consequences  should  be  upon  him.  In  the 
present  case,  one  tracing  the  title  would  have 
found  it  in  Hendrickson.  He  would  liave 
then  found  only  an  action  for  money  pending 
against  the  owner,  but  no  Judgment  entered 
at  the  adjournment  of  the  term.  The  ab- 
stracter would  then  have  been  Justified  in 
concluding  that  the  land  was  not  affected  by 
the  pending  action.  Upon  every  considera- 
tion of  Justice,  and  in  order  to  make  section 
6375  consistent  with  other  laws  on  the  sub- 
ject of  liens  upon  real  estate,  we  are  required 
to  give  such  construction  to  the  section  as 
will  require  that,  in  order  to  effect  a  lien  upon 
lands  as  of  the  first  day  of  the  term,  as  con- 
templated by  section  6376,  the  entry  of  Judg- 
ment, >  as  well  as  the  annonncement  thereof, 
must  be  made  during  the  term. 

If  we  are  to  treat  this  entry  of  Judgment 
as  one  ordered  nunc  pro  tunc,  the  law  applica- 
ble to  the  case  would  seem  to  Involve  little 
difficulty.  It  Is  entirely  settled  law  that  an 
entry  of  Judgment  nunc  pro  tunc  will  not  be 
ordered  where  it  will  prejudice  intervening 
rights  of  innocent  persons.  As  expressed  by 
Professor  Black  In  his  work  on  Judgments 
(section  137):  "When  a  Judgment  is  entered 
nunc  pro  tunc,  Its  effect,  so  far  as  it  operates 
by  relation  back  to  the  earlier  date,  must  be 
confined  to  the  rights  and  interests  of  the  orig- 
inal parties;  at  least,  it  will  not  be  allowed  to 
work  detriment  to  the  rights  of  Innocent  third 
persons  acquiring  interests  without  notice  of 
the  rendition  of  any  judgment  Thus,  a  pur- 
chaser of  real  estate  takes  it  charged  with 
the  lien  of  only  such  judgments  as  are  actu- 
ally existing  at  the  time  of  the  purchase,  and 
it  is  not  competent  for  a  court  to  bind  by  a  lien 
the  lands  of  a  third  person  by  the  rendition  of 
a  nunc  pro  tunc  judgment  against  his  gran- 
tor." And  as  held  in  Miller  v.  Wolf,  63  Iowa, 
233,  18  N.  W.  889:  "A  purchaser  of  real  es- 
tate takes  it  charged  with  the  lien  of  only  such 
judgments  as  are  actually  existing  at  the  time 
be  purchases."  See,  also.  Borer  v.  Chapman, 
119  U.  S.  587,  7  Sup.  Ct  342;  Smith  v.  Hood, 
25  Pa.  St  218;  Bank  v.  Seymour,  14  Johns. 
219;  Galpin  v.  Fishbume,  3  McCord,  22;  Mc- 


aannahan  v.  Smith,  76  Mo.  428;  Koch  v. 
Kaih-oad  Co.,  77  Mo.  354;  Ninde  v.  CUrk,  82 
Mich.  124.  28  N.  W.  765;  Graham  v.  Lynn, 
4  B.  Mon.  17;  Ackloi  v.  Acklen,  45  Ala.  609; 
Hays  V.  MlUer,  1  Wash.  T.  143;  Shirley  v. 
PhiUlps,  17  111.  471;  Church  v.  BngUsb,  81 
111.  444;  Wells  V.  Gieeeke,  27  Minn.  478,  8  N. 
W.  380.  It  would  seem  to  follow  necessarily 
that,  where  the  innocent  purchaser  has  had  no 
notice  of  the  application  for  the  order  nunc 
pro  tunc,  the  Judgment  so  ordered  entered 
should  not  be  held  to  preclude  him.  It  is  im- 
portant, however,  to  a  clear  understanding  of 
the  case,  to  note  that  the  averment  in  the 
answer  is  not,  in  words  at  least,  that  the  Judg- 
ment was  entered  nunc  pro  tunc.  The  aver- 
ment in  that  respect  is  that  at  no  time  during 
the  January  term  was  there  spread  upon  the 
Journals  any  Judgment  or  finding  in  respect 
to  the  case,  nor  was  any  entry  then  filed  in 
said  court,  but  that  on  the  fourth  day  of 
April  (four  days  after  final  adjournment 
of  the  term)  a  Journal  entry  was  prepared  by 
counsel  for  plaintiff  setting  forth  a  finding  and 
Judgment  in  the  suit,  and  then  placed  up- 
on the  Journal  as  of  the  twenty-ninth  of 
March  preceding,  which  was  during  the  term. 
It  thus  appears  that  the  action  of  the  clerk  In 
putting  the  entry  on  the  Journal  was  by  pro- 
curement of  plaintiers  counsel,  rather  than  by 
order  of  the  court  It  is  to  be  concluded, 
also,  we  suppose,  that,  upon  its  face,  the 
Judgment  appears  to  have  been  rend«Bd  and 
entered  on  the  twenty-ninth  day  of  March,  & 
day  within  the  term;  and  if  this  is  conclusive, 
and  cannot  be  contradicted  by  proof  of  the  al- 
leged facts,  then  It  binds  the  lands  from  the 
flret  day  of  the  term,  by  virtue  of  section  5375, 
and  the  demurrer  to  the  answer  was  well  tak- 
en, and  the  Judgments  lielow  are  right 

This  brings  us  to  a  question  not  arg^ued  by 
counsel,  viz.:  Can  Irvin  T.  Coe,  plaintiff  in 
error,  be  heard  to  question  the  conclusiveness 
of  this  Judgment  as  it  appears  upon  its  face? 
The  subject  of  when  a  Judgment  Is  open  to 
collateral  attack  is  a  vexed  one.  Upon  the 
one  side  are  found  weighty  considerations  af- 
fecting the  public  convenience  and  welfare, 
especially  in  regard  to  the  maintenance  of  the 
integrity  of  land  titles;  on  the  other,  the 
strong  desire  of  courts  to  avoid  results  which 
work  out  positive  injustice  to  individuals. 
Thus  has  arisen  a  conflict  between  principles 
of  policy  and  principles  of  natural  justice; 
and,  as  might  be  expected  in  cases  of  such 
conflict,  the  decisions  of  courts  have  differed. 
Indeed,  the  differences  have  been  so  frequent 
and  so  marked  that  any  attempt  to  reconcile 
them  would  be  futile,  and  a  review  of  them 
would  take  more  space  than  probable  results 
would  warrant  It  is,  and  has  been  since 
the  organization  of  our  state,  assumed  that 
judgments  of  courts  Import  absolute  verity, 
and,  as  a  broad  proposition,  that  a  Judgment 
of  a  court  of  general  jurisdiction,  having  Jur- 
isdiction of  the  cause  and  the  parties,  cannot 
be  Impeached  collaterally.  In  the  great  ma- 
jority of  the  cases  where  the  question  baa 
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arisen,  the  interests  Involved  have  been  those 
acquired  under  the  Judgments  sought  to  be  at- 
tacked, as  titles  to  leal  estate,  or  the  like, 
where  the  effect  of  allowing  the  judgment  to 
be  orerthrown  wonld  be  to  destroy  the  title  of 
Innocent  persons  who  have  invested  their 
means  in  reliance  on  the  judgment  The  case 
at  bar  is  one  where  the  opposite  is  true,  emd 
no  case  like  It  Is  found  reported  In  the  books. 
The  general  rule,  however,  has  not  been 
without  exceptions.  While  it  Is  true  that  the 
X>artle8  must  resort,  for  relief  from  the  judg- 
ment, to  a  direct  attack,  as  by  appeal,  motion 
to  correct,  or  proceeding  in  error,  yet  stran- 
gers to  the  Judgment,  not  being  entitled  to  im- 
peach it  directly,  and  who,  If  the  judgment 
were  g^ven  full  faith  and  effect,  would  be 
prjudiced  in  some  pre-existing  right,  are  pla- 
ced upon  a  different  footing.  It  is  said  by 
Professor  Freeman,  in  his  work  on  Judgments 
(section  335),  that  "being  neither  parties  to 
the  action,  nor  entitled  to  manage  the  cause 
nor  appeal  from  the  judgment,  they  are  al- 
lowed to  impeach  It  whenever  it  is  attempted 
to  be  enforced  against  them."  It  is  observed 
by  Professor  Greenleaf,  In  his  work  on  Evi- 
dence (section  522),  that  "Justice  requires  that 
every  cause  be  once  fairly  and  impartially 
tried;  but  the  public  tranquillity  demands 
that,  having  been  once  tried,  all  litigation  of 
that  question  and  between  those  parties 
should  be  dosed  forever.  It  is  also  a  most 
obvious  principle  of  Justice  that  no  man  ought 
to  be  bound  by  proceedings  to  which  he  was 
a  stranger."  In  note  to  Hargrave's  Law 
Tracts  (page  456)  It  Is  said:  "Fraud  was  a 
matter  of  fact,  and,  if  used  In  obtaining  judg- 
ment, was  a  deceit  on  the  court,  and  hurtful 
to  strangers,  who,  as  they  could  not  come  In 
to  reverse  or  set  aside  the  Judgment,  must, 
of  necessity,  be  admitted  to  aver  It  was  fraud- 
ulent" And  by  Sutherland,  J.,  In  Oriswold 
V.  Stewart,  4  Cow.,  at  page  458:  "The  rule 
that  records  cannot  be  impeached  in  plead- 
Ing  is  founded  on  the  consideration  that  the 
regular  and  orderly  way  of  trying  their  valid- 
ity is  by  writ  of  error,  and  that  it  might  lead 
to  great  abuse  to  permit  the  solemn  judgment 
of  a  court  of  record  to  be  Incidentally  called 
In  question  In  pleading,  when  a  more  direct 
and  satisfactory  mode  of  testing  their  validity 
exists.  The  reason  of  the  rule  shows  Its  lim- 
itation. It  is  confined  to  parties  or  privies, 
who  alone  can  bring  error.  It  does  not  apply 
to  strangers."  In  Vose  v.  Morton,  4  Cusb.  27, 
Shaw,  C.  J.,  says:  "The  demandant  claims 
title  tmder  an  attachment,  followed  by  a  valid 
Judgment  hi  the  circuit  court  of  the  United 
States,  an  execution  on  that  judgment  and  a 
levy  of  the  execution  on  the  premises,  as  the 
property  of  Moses  Morton,  2d,  the  judgment 
debtor.  If  this  title  is  well  established,  it 
must  prevail,  although  the  tenant  had  a  valid 
deed  of  prior  date,  which  was  good  against 
everybody  but  creditors,  and  purchasers  with- 
out notice.  But  the  demandant  must  make 
out  his  case  strictly.  He  must  prove  that  he 
was  a  creditor  of  Moses  Mwton,  2d;  that  he 


attached  the  premises  prior  to  the  registration 
of  the  tenant's  deed;  and  that  such  attach- 
ment was  followed  by  a  good  judgment,  exe- 
cution, and  levy.  The  first  point  relied  upon 
by  the  demandant  is  that  the  judgment  of 
the  circuit  court  Is  conclusive,  and  that  the 
tenant  cannot  aver  against  it  But  we  are  of 
opinion  that  this  position  cannot  be  maintain- 
ed. A  Judgment  is  conclusive  only  against 
parties  and  privies.  The  tenant  is  in  no  sense 
a  party*or  privy  to  that  Judgment  He  is. 
Indeed,  privy  in  estate  with  Moses  Morton, 
2d,  under  whom  he  claims  the  demanded 
premises;  but  no  question  respecting  the  title 
to  such  estate  was  embraced  or  determined  in 
that  suit  It  was  only  after  that  Judgment 
was  rendered  that  by  a  distinct  and  collat- 
eral act  the  Judgment  creditor  attempted  to 
satisfy  his  execution  upon  it,  by  a  levy  on  the 
premises  claimed  by  the  tenant  •  •  •  Be- 
ing neither  a  party  nor  privy  to  the  Judgment 
he  cannot  have  a  writ  of  error  to  reverse  it, 
although  it  may  be  erroneous  and  void;  but 
when  such  Judgment  is  set  up  collaterally  to 
defeat  the  tenant's  title,  which  is  otherwise 
good,  and  the  tenant  can  show  that  the  Judg- 
ment is  erroneous,  either  in  matter  of  law  or 
fact,  he  may  do  so  by  proof.  It  is  a  general 
and  established  rule  of  law  that  when  a  par- 
ty's right  may  be  collaterally  affected  by  a 
judgment  which  for  any  cause  is  erroneous 
and  void,  but  which  he  cannot  bring  a  writ  of 
error  to  reverse,  lie  may,  without  reversing, 
prove  it  so  erroneous  and  void,  in  any  suit  In 
which  its  validity  is  drawn  in  question.  The 
cases  are  numerous,  and  a  few  only  will  be  cit- 
ed, including  the  first  and  the  last  which  have 
been  decided  in  Massachusetts.  Alexander 
V.  Gould,  1  Mass.  165;  Smith  v.  Saxton,  6  Pick. 
483;  Fond  v.  Makepeace,  2  Mete.  114;  Leon- 
ard V.  Bryant,  11  Mete.  870.  In  Leonard  v. 
Bryant  11  Mete  370,  the  demandant's  title 
was  derived  from  Chester  Denison  and  Gteorge 
O.  Denison;  and  the  tenants  set  Qp  a  judg- 
ment in  their  favor  against  Oeorge  G.  Deni- 
son and  one  McGlnney,  recovered  before  the 
deed  from  George  O.  to  the  demandant  was 
recorded.  To  this  Judgment  the  tenants  ob- 
jected, because  the  same  was  rendered  con- 
trary to  the  provisions  of  the  statute.  This 
objection  was  overruled,  on  the  ground  that 
the  judgment  was  only  voidable  by  a  writ  of 
error,  and  that  the  demandant  might  main- 
tain a  writ  of  error,  as  a  privy  in  estate,  or 
because  the  judgment  was  prejudicial  to  him 
by  Intercepting  his  title.  The  court  was  unan- 
imously of  the  opinion,  after  a  careful  exam- 
ination of  the  authorities,  that  the  ruling  be- 
low could  not  be  suatahied,  and  held,  in  a 
writ  of  entry  brought  by  L.  against  B.  to  re- 
cover possession  of  the  land,  that  the  said 
Judgment  was  contrary  to  law,  and  erroneous, 
but  that  there  was  no  such  privity  of  estate 
between  L.  and  D.  and  E.  as  would  authorize 
L.  to  maintain  a  writ  of  error  to  reverse  the 
judgment  and  therefore  he  might  avoid  it  by 
plea  and  proof." 
It  has  appeared  by  the  authorities  cited  that 
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two  principal  grounds  on  which  collateral  at- 
tack by  strangers  has  been  permitted  'are 
fraud  and  want  of  Jurisdiction.  In  the  case 
at  bar  one  risk  which  the  purchaser  took  in 
buying  when  he  did,  although  unknown  to 
him,  was  that  durUig  the  term  a  valid  Judg- 
ment might  be  taken  against  his  grantor. 
He  Incurred  no  other  peril  by  reason  of  the 
pending  action;  and  It  is  difUcult  to  see  that 
he  Is  in  any  worse  plight  than  he  would  have 
been  had  he  examined  the  record*  of  the 
court  the  day  after  the  final  adjournment  of 
the  January  term,  and  found  that  no  Judg- 
ment had  been  taken  against  bis  grantor,  pro- 
vided the  alleged  facts  can  now  be  Inquired 
Into.  As  the  record  stood  then,  his  deed  con- 
veyed to  him  a  title  clear  of  any  Hen.  What, 
then,  was  the  character  of  the  act  which 
sought  to  impose  a  burden  on  his  land?  It 
was  wlthont  the  purchaser's  knowledge.  It 
was  presumably  without  the  knowledge  of 
the  Judge.  Its  effect,  U  sustained,  will  be  to 
make  that  appear  to  be  true  which  In  fact  is 
not  true;  to  make  the  records  of  the  court, 
in  other  words,  speak  an  untruth.  It  is,  aa 
to  this  purchaser,  the  obtaining  of  a  pecuni- 
ary advantage  by  unfair  means.  That  actual 
fraud  is  not  alleged  nor  shown  to  have  been 
intended  Is  not  conclusive.  The  facts  are 
pleaded.  The  act  itself  was  Intended.  Its 
effect,  as  we  believe.  If  carried  out,  would 
work  a  constructive  fraud.  The  precise  case 
has,  perhaps,  not  been  adjudicated,  but  anal- 
ogous questions  have  arisen  in  the  courts  of 
sister  states.  In  Downs  v.  Fuller,  2  Mete. 
135,  it  is  held  that,  "when  a  Judgment  re- 
covered contrary  to  law  Is  prejudicial  to  a 
third  party,  he  may  avoid  it  by  plea  and 
proof."  And  In  the  opinion  it  is  observed  by 
Wild,  J.:  "Although  the  judgment  in  favor 
of  the  plaintiff  in  the  present  case  was  not 
recovered  by  collusion  with  his  debtor,  or 
with  any  fraudulent  intention,  yet  we  think 
the  defendant  has  a  right  to  avoid  it  in  the 
same  manner,  because  be  Is  neither  party  nor 
privy  to  the  plaintiff's  Judgment,  and  is  not 
entitled  to  the  rules  of  law  to  reverse  It  by 
a  writ  of  error.  This  was  so  decided  In  Wart- 
er  V.  Perry,  1  Cro.  Kliz.  199,  and  In  Randal's 
Case,  2  Mod.  308;  and  the  same  principle  is 
laid  down  in  Com.  IMg.  'Error,'  D;  and  in 
5  Dane,  Abr.  225.  This  rule  of  law  does  not 
appear  In  any  case  to  have  been  controverted, 
and  It  seems  reasonable  and  Just  that  where 
a  judgment  is  recovered  contrary  to  law,  and 
prejudicial  to  a  third  party,  he  should  have  a. 
right  to  avoid  It" 

Hxmter  v.  Stove  Co.,  31  Minn.  605,  18  N. 
W.  645,  is  in  point  as  involving  the  precise 
principle.  The  syllabus  is:  "The  plaintiff,  as 
statutory  assignee  of  certain  land  for  the  ben- 
efit of  creditors,  brings  this  action  to  deter- 
mine an  adverse  claim  to  the  same  made  by 
the  defendant.  The  adverse  claim,  as  set  up 
in  defendant's  answer,  is  based  upon  the  al- 
leged lien  of  a  Judgment  confessed  by  plain- 
tifTs  assignor,  and  appearing  upon  the  rec- 
ords of  the  district  court  to  have  been  indorsed 


upon  the  'statement'  for  confession,  and  dock- 
eted before  the  assignment  to  plaintiff;   while 
in  fact,  and  as  the  reply  alleges,  the  judg- 
ment was  not  so  indorsed,  nor  entered  in  tbe 
Judgment  book,  until  more  than  six  months 
after  the  making  and  filing  of  the  assignment 
Held,  that  in  this  action  the  false  record  may 
properly  be  attacked,  and  plaintilTs  title  as 
assignee  adjudged  paramount  to  tbe  lien  ap- 
pearing to  be  thereby  created."    The  opinion, 
by  Berry,  J.,  so  well  expresses  our  view  that 
we  take  space  to  quote  from  it  at  length:  "In 
the  case  at  bar  the  plaintiff  is  a  stranger  to 
the  alleged  Judgment,— Just  as  much  so  u 
would  be  one  of  the  creditors  whom  he  repre- 
sents,—and  hence  be  is  not  estopped  or  in  any 
way  bound  by  it    1  Greenl.  Ev.  |  532.    Un- 
der the  statute,  as  assignee,  he  takes  and 
holds  the  assigned  property,  in  trust  for  the- 
benefit  of  creditors  of  the  assignor.     Hence 
it  is  his  plain  duty  to  protect  and  defend  it, 
and,  so  far  as  lies  in  his  power,  to  make  it 
available   to   the   payment   of   the   creditors' 
claims.    If,  after  he  has  taken  the  lands  under 
the  assignment,   the  records  of  a  court  are 
so  manipulated  as  to  show  a  Judgment  lien 
upon  the  assigned  property  at  the  time  of  the 
assignment,  and  such  records  are  false,  there 
being  no  such  Judgment  lien  at  that  time,  it 
Is  the  assignee's  duty  to  protect  tbe  property 
by  removing  the  cloud  which  tbe  false  rec- 
ords raise.    He  cannot  move  in  tbe  action  or 
quasi  action  in  which  the  alleged  Judgment 
lien  was  obtahied,  for  he  is  not  a  party  to  it; 
neither  has  he  succeeded  to  the  rights  or  lia- 
bilities of  any  party  to  it.    As  respects  the 
Judgment,  there  is  no  privity  between  him 
and  either  party  to  it.     Mann  v.  Flower,  26 
Minn.  479,  6  N.  W.  365.    And  see  Bennett  v. 
Whitcomb,  25  Minn.  148;   Voee  v.  Morton,  4 
Cush.  27;  Freem.  Judgm.  i  162.    Nevertheless, 
there  must  be  some  way  In  which  he  can 
have  it  adjudicated  that  bis  title  to  the  land 
is  paramount  to  the  lien  of  the  defendant's 
Judgment,  notwithstanding  the  appearance  of 
the  record  to  the  contrary,  for  otherwise  his 
case  would  be  the  inadmissible  one  of  a  clear 
legal  right  without  a  remedy.    He  must  there- 
fore be  able  to  attack  the  false  record  in 
some  way.    •    •    •    His  concern  is  that  his 
title  be  adjudged  paramount  to  the  lien  ap- 
parently  created   by  the   false   record.     We 
see  no  reason  why  this  may  not  be  done  h) 
the  present  action.    •    •    •    It  is  an  action  to 
determine  defendant's  adverse  claim.    The  an- 
swer sets  up  the  Judgment,  and  the  reply 
the  facts  which  go  to  show  that  the  record  is 
false.    An  issue  as  to  the  validity  of  the  ap- 
parent lien  Is  thus  distinctly  raised  in  tbe 
pleadings.    The  facts  set  up  in  the  answer, 
and  found  by  the  court,  also  show  that,  as 
respects  the  plaintiff,  the  record  is  not  only 
false,  but  in  law  fraudulently  false,  though, 
as  the  court  finds,  there  may  have  been  no 
moral  fraud.    That  fraud  vitiates  everything 
is  a  rule  without  exception  and   which  ap- 
plies to  a  Judgment  as  well  as  to  an  ordinary 
contract     Steph.  Ev.  art  4S.     Why  may  it 
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not  also  apply  to  the  false  and  fraudulent  rec- 
ord of  aJudgmentV  And  why,  In  an  action 
like  the  present,  may  not  a  party  Injured  by 
such  record  have  it  adjudged  to  be  false  and 
fraudulent  as  respects  him,  and  thereby  se- 
cure just  and  appropriate  relief,  without  dis- 
turbing a  record  with  which  be  has  no  further 
concern,  save  as  it  clouds  his  title?  We  see 
no  good  reason  to  the  contrary.  It  Is  true 
that  the  record  of  a  judgment  Is  stated  by 
high  authority  to  be  conclusive  evidence  of 
the  fact  of  the  rendition  of  the  judgment, 
and  of  all  the  legal  consequences  resulting 
from  that  fact,  whoever  may  be  the  parties 
to  the  suit  in  which  It  Is  offered  in  evidence. 
1  Greenl.  Ev.  {  538.  Bat,  in  our  opinion,  this 
statement  is  too  broad  when  sought  to  be  ap- 
plied to  an  attack  upon  the  record  by  a  stran- 
ger, upon  the  ground  that  It  is  as  to  him  false 
and  fraudulent.  Such  an  attack  may,  in  a 
case  like  this  at  bar,  be  made  in  a  collateral 
action.  See  Mclndoe  v.  Hazelton,  19  Wis. 
567,  and  Edson  v.  Cumings  (Mich.)  17  N.  W. 
693,  and  cases  cited." 

As  to  jurisdiction,  the  court  of  common 
pleas  acquired  jurisdiction  of  the  parties  and 
of  the  subject-matter.  It  pronounced  a 
judgment  during  the  term,  but  did  not  then 
•^nter  It.  One  requisite  of  a  judgment  is  that 
It  must  be  given  at  the  right  time.  As  said 
by  2  Bouv.  Ifi-w  Diet.  p.  15:  "To  be  valid,  a 
judicial  judgment  must  be  given  by  com- 
petent judge  or  court,  at  a  time  and  place  ap- 
pointed by  law,  and  In  the  form  It  requires. 
A  judgment  would  be  null  if  the  judge  bad 
not  jurisdiction  of  the  matter,  or,  having  such 
jurisdiction,  he  exercised  It  when  there  was 
no  court  held."  Under  our  practice,  the  court 
retains  control  of  its  journals  during  the 
term.  It  may  then  add  to,  strike  out,  or  alter 
that  which  Is  on  the  journals,  or  incorporate 
new  matter.  On  the  final  adjournment, 
however,  that  control  is  lost  This  we  take 
to  be  elementary.  Confessedly,  the  Judge 
cannot.  In  vacation  after  the  term,  render  a 
judgment.  How  can  he  make  an  order  af- 
fecthig  a  judgment  which  he  had  In  fact  pro- 
nounced In  term?  An  order  necessary  to 
complete  the  judgment  and  make  It  effective? 
While  it  cannot  be  said  that  jurisdiction  of 
the  case  had  been  lost,  nevertheless  an  at- 
tempt to  exercise  jurisdiction  at  the  time  this 
entry  is  alleged  to  have  been  made  would, 
according  to  the  authorities,  have  been  as 
futile,  at  least  as  regards  the  rights  of  per- 
sons not  parties  nor  privies,  as  though  jurls- 
dlctl(Mi  bad  in  fact  been  lost  because  there 
was  no  court  then  to  exercise  It  That  the 
court,  at  a  subsequent  term,  has  power  to 
then  order  the  entry  of  a  judgment  actually 
pronounced  during  a  preceding  term,  is  well 
understood,  but  that  does  not  cover  the  case. 
We  have  found  that  such  an  order  will  not 
avail  as  against  the  intervening  rights  of  an 
innocent  purchaser.  But  even  such  an  or- 
der cannot  be  made  by  the  judge  In  vacation; 
It  can  be  made  only  by  a  court  In  session, 
and    the    court,    between    terms,  is  not  in 


session.  How,  then,  can  the  cousisel  and  the 
clerk,  by  an  entry  made  after  the  term  is 
over,  give  to  such  entry  the  effect  of  a  judg- 
ment of  a  court  as  against  strangers,  at  a 
time  when  the  judge  himself  would  be  pow- 
erless to  act?  We  think  they  cannot  If 
there  was  power  in  the  clerk  and  counsel  to 
cure  the  omission  4  days  after  the  term, 
then  they  might  do  it  40  days  after,  or  400, 
We  have  not  overlooked  the  practice  of  mak- 
ing entries  on  the  journal  after  the  term.  It 
is  common,  and  is  acquiesced  in  by  counsel 
and  parties.  One  reason  for  such  acquies- 
cence is  that  where  judgment  has  in  fact 
been  pronounced.  It  would  be  within  the 
power  of  the  court  at  a  subsequent  term  to 
order  the  entry  made,  and  so  no  substantial 
advantage  would  result  from  objection;  and 
there  are  other  considerations  of  convenience 
Involved.  But  it  does  not  follow  that  be- 
cause the  practice  Is  acquiesced  tn  by  liti- 
gants and  their  counsel  that  It  must  be  held 
to  conclude  strangers. 

Our  conclusions  are  that  section  6375  re- 
quires that  in  order  to  create  a  lien  as  of  the 
first  day  of  the  term,  there  must  be  an  en- 
try of  judgment  on  the  journal  during  the 
term;  that  the  entry  made  in  this  case  after 
the  term  was  unauthorized,  and  worked  a 
fraud  upon  the  plaintiff  In  error;  that  the 
judgment  as  it  appears  of  record,  does  not 
conclude  his  rights;  and  that  not  being  a 
privy  as  respects  the  action  then  pending,  he 
could  not  maintain  a  direct  action  to  review 
the  judgment  and  therefore  has  the  right  to 
challenge  its  effect  on  his  pr<9erty  In  the 
case  at  bar.  The  judgments  below  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rection to  overrule  the  demurrer  to  the  anr 
swer,  and  for  farther  proceedings  according 
to  law.    Reversed. 


(1G8  N.  T.  104) 

HUSTED  V.  VAN  NESS  et  al. 
(Court  of  Appeals  of  New  York.    Jan.  17, 1899.) 

RbFORMATION  of  IN8TB0MENT8 — JUSOMBNTS — 

Costs— Appeal. 

1.  An  order  of  the  appellate  dlTision  taxing 
costs  Is  not  reviewable. 

2.  A  judgment  reforming  an  instrnment  must 
have  for  its  support  a  finding  that  it  does  not 
express  the  agreement  of  the  parties,  occasioned 
by  mutual  mistake,  or  mistake  of  one  party  and 
fraud  of  the  other. 

3.  A  judgment  construing  an  instrnment  is  er- 
roneous where  that  was  not  the  substantial  pur- 
pose of  the  action. 

Appeal  from  supreme  court,  appellate  di- 
vision, First  department 

Action  by  Gilbert  M.  Husted  against  Ed- 
ward Van  Ness  and  another,  trustee  of  the 
estate  of  Benjamin  Lord,  deceased,  to  obtain 
relief  from  a  release.  From  a  judgment  of 
the  appellate  division  (36  N.  Y.  Supp.  1043), 
plaintiff  appeals.    Aflirmed. 

A.  Eidward  Woodruff,  for  appellant  Geo. 
Putnam  Smith,  tot  respondents. 
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PARKER,  C.  J.  The  opening  sentence  of 
the  appellant's  brief  expresses,  as  well,  prob- 
ably, as  It  Is  possible  to  do,  the  object  of 
this  action,  -which  he  says  "was  brought  by 
the  plaintiff  to  obtain  relief  In  respect  to  a 
certain  paper  writing  which  the  defendant 
Edward  Van  Ness,  the  then  attorney  and 
counsel  for  Augustus  Crulicshank,  the  then 
trustee  of  the  Lord  estate,  prepared  and  pro- 
cured the  plaintiff  to  execute  In  his  office." 
The  paper  referred  to  was  a  release,  by 
which  the  plaintiff,  Husted,  undertooli  to  re- 
lease an  undivided  one-half  of  bis  one-elev- 
enth Interest  in  the  estate  of  said  Benjamin 
Lord,  he  having  previously  assigned  the  oth- 
er ludlvided  one-half  to  one  Woodruff,  In 
part,  at  least,  for  professional  services.  So 
much  of  the  release  as  is  necessary  to  pre- 
sent whatever  of  question  the  plaintiff 
thought  there  was  In  this  case  reads  as  fol- 
lows; "Now,  therefore,  the  undersigned, 
Gilbert  M.  Husted,  devisee  of  Lavlnia  Knapp, 
one  of  the  cestuis  que  trustent  under  the 
will  of  Benjambi  Lord, '  in  consideration  of 
the  premises,  and  the  consideration  of  pay- 
ment to  him  of  the  sum  of  $4,757.09  by  the 
defendant,  the  same  being  one-half  of  one- 
eleventh  of  said  balance,  as  found  due  by 
said  Judgment,  and  the  several  dividends 
heretofore  made  by  the  said  trustee  of  capi- 
tal and  Income  of  said  estate,  hereby  re- 
leases and  discharges,"  etc.  The  plaintiff 
seems  to  have  been  of  the  opinion  that  the 
release  was  not  sufficiently  explicit,  in  that 
It  did  not  point  out  definitely  that  the  plain- 
tiff was  not  attempting  to  release  the  Inter- 
est that  he  had  assigned  some  time  before, 
and,  therefore,  might  embarrass  his  assignee 
when  he  came  to  collect  of  the  trustee  the 
other  undivided  one-half.  When  the  action 
waa  commenced,  plaintiff  appeared  to  be  of 
the  opinion  that  a  fraud  bad  been  perpetrat- 
ed upon  him  by  the  defendant  Attorney  Van 
Ness,  and  so  he  made  the  latter,  as  well  as 
the  trustee,  a  defendant,  and  in  his  com- 
plaint alleged  misconduct  on  his  part.  When 
the  case  came  on  for  trial  at  special  term,  it 
was  very  soon  made  to  appear  that  there 
was  no  fraud  Intended  on  the  part  of  either 
the  attorney  or  the  trustee.  Neither  of  them 
pretended  that  the  release  affected  or  was 
Intended  to  affect  the  interest  that  bad  been 
assigned  to  Woodruff,  aa  defendants  knew 
of  the  release  at  the  time  of  its  execution. 
On  the  contrary,  they  Insisted  that  on  its 
face  It  purported  to  release  only  an  undivid- 
ed one-half,  and  so  the  special  term  conclud- 
ed to  grant  a  dismissal  of  the  complaint  as  to 
defendant  Van  Ness,  but  without  costs.  As 
to  the  trustee,  the  learned  Justice  was  of  the 
opinion  that  perhaps  the  release  was  not  ex- 
pressed as  clearly  as  it  ought  to  have  been, 
and  therefore  he  decreed  that  the  plaintiff 
"Is  entitled  to  relief  in  respect  to  the  release 
•  *  •  by  the  reformation  of  said  release, 
so  that  the  same  shall  read  and  be  construed 
as  being  a  release  of  but  one-half  of  the  one- 
eleventh  share  of  the  estate  of  Benjamin 


Lord."  When  the  case  came  before  the  ap- 
pellate division,  that  court  modified  so  much 
of  the  Judgment  of  the  special  term  as  dis- 
missed the  complaint  aa  to  the  defendant 
Van  Ness,  by  making  It  "with,"  instead  of 
"without,"  costs  of  the  action  as  against  the 
plaintiff.  The  decision  in  that  respect  was 
within  the  discretion  of  the  court,  and  Is  not 
reviewable  here.  That  court  also  reversed 
so  much  of  the  Judgment  as  undertook  to 
construe  or  reform  the  release.  The  order 
of  reversal  was  upon  the  law,  and  not  upon 
the  facts,  and  therefore  the  appellant  Insists 
that  the  findings  of  fact  support  the  Jndg- 
ment  of  the  trial  court,  and  the  order  and 
Judgment  of  the  appellate  division  should  be 
reversed.  If  the  Judgment  be  treated  as  one 
reforming  the  instrument.  It  must  have  for 
Its  support  findings  of  fact  to  the  effect  that 
the  release  does  not  express  the  ajFreement 
of  the  parties,  and  the  occasion  for  its  fail- 
ure In  that  respect  was  due  either  to  a  mu- 
tual mistake  of  the  parties,  or  to  mistake  by 
one  party  and  fraud  on  the  part  of  the  other 
party.  We  have  examined  the  findings  with 
care,  but  discover  none  having  that  effect 
or  even  tending  in  that  direction.  If  the 
Judgment  be  regarded  as  one  construing  the 
instrument,  It  is  erroneous,  for  that  was  not 
the  substantial  purpose  of  the  action;  and, 
that  having  failed,  the  plaintiff  was  not  en- 
titled to  a  Judicial  construction  of  the  release 
holding  that,  aa  originally  drawn,  its  mean- 
ing is  precisely  the  same  as  it  would  have 
been  had  It  been  reformed.  Oak^Ille  Co.  v. 
Double-Pointed  Tack  C3o.,  105  N.  Y.  058,  11 
N.  E.  839.  The  order  should  be  affirmed, 
and  Judgment  absolute  ordered  for  the  de- 
fendant, on  the  stipulation,  with  costs.  All 
concur.     Order  affirmed,  etc 


{157  N.  Y.  TM) 

In  re  STRAUSS. 

(Court  of  Appeals  of  New  York.    Jan.  10, 
lSd9.) 

Appbal — Abstract  Qubstions— Dismissai. 
Where  a  foreign  court  vacated  its  commis- 
aion  to  take  testimony  pending  an  appeal  Trom 
an  order  granting  a  subp<£na  duces  tecum  there- 
to, the  Appeal  will  be  dismissed  aa  having  become 
purely  abstract 

Appeal  from  supreme  court,  appellate  divi-. 
slon,  First  department 

In  the  matter  of  the  application  of  Freder- 
ick Strauss  to  vacate  a  subpoena  duces  tecum. 
an  order  denying  It  was  reversed  by  the  ap 
pellate  division  (52  N.  Y.  Supp.  392),  and  re- 
spondents appealed.    Dismissed. 

David  McClure,  Edwin  0.  Hoyt,  and  Fred- 
erick B.  Van  Vorst,  for  the  motion.  John  W. 
Hutchinson,  Jr.,  opposed. 

BARTLHTT,  J.  We  are  of  opinlwi  that  the 
order  of  the  district  court  of  Arapahoe  county, 
Colo.,  of  November  21,  1898,  revoking,  vacat- 
ing, and  setting  aside  the  dedlmus  potestatem 
or  commission  of  March  26,  189S,  has  ren- 
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dered  the  quesdons  presented  by  this  appeal 
purely  abstract,  and  consequently  of  such  a 
character  as  will  not  be  considered  by  this 
court  It  follows  that  the  motion  to  dismiss 
the-  appeal  should  be  granted.  The  usual 
question  of  costs  below  la  not  presented  in 
this  case  by  appellants,  as  respondent  oflCers 
to  enter  into  a  stipulation  waiving  costs  here- 
tofore obtained  against  the  appellants,  and  al- 
lowing the  Judgment  for  costs  to  be  marked 
satisfied  of  record.  Motion  to  dismiss  appeal 
Is  granted,  without  costs  to  either  party  as 
against  the  other,  upon  the  execution  of  a 
stipulation  by  respondent  In  accordance  with 
this  memorandum.  All  concur.  Appeal  dis- 
missed. 


(US  N.  r.  41) 

NEW  ▼.  VILLAGE  OP  NEW  ROGHELLB. 

(Court  of  Appeals  of  New  Tork.    Jan.  10, 
1809.} 

Appeal— UByBRSAL—NBW  TriXi. 
Where  a  judgment  is  reTersed  on  appeal,  a 
new  trial  should  not  be  denied,  unless  under  no 
passible  state  of  proof  applicable  to  the  issues 
would  respondent  be  entitled  to  Judgment. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Action  by  John  New  against  the  village  of 
New  Rochelle.  A  judgment  for  plaintiff  was 
reversed  by  the  general  term  (36  N.  Y.  Supp. 
211),  and  the  complaint  dismissed,  and  plain- 
tiff appeals  by  permission.    Modified. 

C.  H.  &  J.  A.  Young  &  Terry,  for  appellant 
Michael  J.  Tlerney,  for  respondent 

PER  CURIAM.  We  are  satisfied  with  the 
determination  of  the  learned  general  term 
that  the  judgment  of  the  county  court  should 
be  reversed,  and  with  the  reasons  given  for 
that  conclusion.  The  court  below,  however, 
went  further,  and  dismissed  the  complaint 
upon  the  merits.  This,  as  we  think,  it  had 
no  power  to  do,  under  the  circumstances, 
becaose  It  is  not  certain  but  what  further 
evidence  may  be  produced  upon  another  trial 
that  will  so  change  the  essential  facts  as  to 
warrant  the  conclusion  that  the  payment  in 
question  was  not  voluntarily  made.  The  gen- 
eral term  had  power  to  "reverse  or  affirm, 
wholly  or  partly,"  or  to  modify,  the  Judg- 
ment of  the  county  court  and,  "if  necessary 
or  proper,"  to  grant  a  new  trial.  Code  Civ. 
Proc.  S  1317.  The  rule  seems  to  be  well 
settled  that,  in  order  to  justify  an  appellate 
court  in  rendering  final  judgment  against  the 
respondent  upon  the  reversal  of  a  judgment 
it  is  not  sufficient  that  It  Is  Improbable  that 
the  defeated  party  can  succeed  upon  a  new 
trial,  but  It  must  appear  that  he  certainly 
cannot  Guernsey  v.  Miller,  80  N.  Y.  181; 
Foot  ▼.  Insurance  Co.,  61  N.  Y.  671;  Griffin  v. 
Marquardt  17  N.  Y.  28;  Edmonston  v.  Mc- 
Loud,  16  N.  Y.  543.    In  Griffin  v.  Marquardt 


supra.  Judge  Comstock  said:  "It  Is  propor 
to  say,  and  to  say  It  with  great  distinctness, 
as  the  opinion  of  this  court  that  extreme  cau- 
tion ought  to  be  exercised  In  refusing  new 
trials  where  judgments  are  reversed.  The 
discretion  of  the  appellate  court  should  be 
exercised  In  that  direction  only  In  cases 
where  it  Is  entirely  plain,  either  from  the 
pleadings,  or  from  the  very  nature  of  t'  ? 
controversy,  that  the  party  against  whom  the 
reversal  Is  pronounced  cannot  prevail  In  the 
suit"  In  Foot  V.  Insurance  C!o.,  supra,  the 
court  said:  "It  Is  not  sufficient  to  refuse  a 
new  trial,  that  It  Is  highly  Improbable  that 
the  party  defeated  upon  the  appeal  can  suc- 
ceed upon  the  new  trial.  It  must  appear  that 
he  certainly  cannot"  In  Brackett  v.  Grls- 
wold,  128  N.  Y.  644,  28  N.  E.  365,  there  had 
been  six  trials,  and  the  last  was  had  on 
the  same  evidence  given  on  the  previous 
trials.  The  action  had  been  pending  for  near- 
ly 20  years,  and  the  counsel  had  "substantial- 
ly conceded  by  the  course  of  the  later  trials 
that  all  the  pertinent  evidence  available"  had 
been  procured.  Under  these  circumstances  a 
judgment  of  reversal,  '<rhlch  also  dismissed 
the  complaint  on  the  merits  in  an  action  at 
law,  was  affirmed,  but  with  the  significant 
suggestion  that  "if  there  are  any  reasons 
why  the  plaintiff  should  have  another  trial,- 
they  can  be  presented  to  the  supreme  court 
on  an  application  to  modify  its  order;  that 
being  the  proper  tribunal  to  considw  and 
determine  such  an  application."  A  distinction 
was  formerly  made  In  the  exercise  of  the 
power  to  order  absolute  judgment  agtiinst 
the  respondent  upon  a  reversal,  between  ac- 
tions at  law  and  suits  In  equity,  as  It  was 
held  that  in  the  former  It  should  affirmatively 
appear  of  inevitable  necessity  that  the  party 
could  not  succeed  upon  a  new  trial,  and  In 
the  latter  that  it  was  only  necessary  that  the 
appellate  court  should  be  satisfied  that  a  final 
judgment  would  not  work  injustice.  Muldoon 
V.  Pitt  54  N.  Y.  269.  This  distinction,  even 
If  It  were  still  recognized,  would  be  of  no 
Importance  in  the  case  before  us,  for  it  is 
an  action  at  law;  but  the  distinction  no 
longer  exists,  as  we  have  recently  held  In 
Benedict  v.  Arnoux,  154  N.  Y.  715,  723,  49 
N.  E  326.  which  leaves  nothing  to  be  said, 
either  as  to  the  general  rule,  or  the  exception 
that  was  at  one  time  made.  The  evidence  in 
the  record  now  presented  is  so  meager  as  to 
suggest  that  the  facts  were  not  fully  devel- 
oped. We  are  unable  to  say  that  "no  possi- 
ble state  of  proof  applicable  to  the  issues" 
would  "entitle  the  respondent  to  Judgment" 
While  It  Is  probable  that  a  second  trial  will 
not  change  the  result  as  this  IS  not  certain 
we  think  that  the  judgment  appealed  from 
should  be  so  modified  as  to  grant  a  new  trial, 
and  as  thus  modified  affirmed,  without  costs 
in  this  court  to  either  party.  All  concur,  ex- 
cept MARTIN,  J.,  absent  Judgment  accord- 
ingly. 
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CULLIFORD  T.  WALSER  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  10,  1899.) 

Bail— Naturb  op  Obmoation  —  Suretibs  on 

Appbal— Friobitiks. 

1.  Bail  to  secure  a  defendant's  discharge  from 
arrest  on  civil  process,  and  his  obedience  to  any 
mandate  to  enforce  final  JtiJ^ment,  sustain  the 
character  of  sureties,  in  same  manner  as 
sureties  for  an  appeal. 

2.  Where  defendant  gave  bail  to  secure  his 
discharge  from  arrest  in  a  civil  action,  and  to 
obey  any  mandate  to  enforce  the  final  judg- 
ment, and  procured  sureties  to  an  appeal  to  the 
general  term,  and  thereafter  to  an  appeal  to 
the  court  of  appeals,  the  latter  sureties  are  pri- 
marily liable,  the  sureties  to  the  general  term 
secondarily  liable,  and  the  bail  lastly  liable. 
Hence,  the  plaintiff,  having  obtained  satisfaction 
from  the  sureties  to  the  general  term  of  the 
judgment  therein  affirmed,  can  only  recover 
from  the  bail  the  amount  of  a  judgment  for 
costs  in  the  court  of  appeals  which  was  unpaid. 

Appeal  from  supreme  court  appellate  dl- 
TlBlon,  Second  department 

Action  by  Elizabeth  A.  OulUford  against 
Theodore  C.  Walser  and  others.  A  judg- 
ment for  plaintiff  on  a  trial  to  the  court  (35 
N.  Y.  Supp.  475)  was  affirmed  by  the  appel- 
late division  (38  N.  Y.  Supp.  190),  and  de- 
fendants appealed.    Reversed. 

John  A.  Grow,  for  appellants.  P.  Splegel- 
berg,  for  respondent 

PARKER,  C.  J.  The  facts,  so  f ar  aa  they 
need  be  stated  In  order  to  present  the  point 
we  are  to  decide,  are  as  follows:  Cnlllford, 
this  plaintiff,  In  a  civil  action  against  Uadd, 
obtained  an  order  of  arrest  To  secure  the 
latter's  discharge  therefrom,  Walser  and  Mc- 
Hugta,  these  defendants,  became  ball  In  the 
sum  of  $1,000  that  Gadd  would  at  all  times 
render  himself  amenable  to  the  process  ot 
the  court  during  the  pendency  of  the  action, 
and  to  any  mandate  Issued  to  enforce  the 
final  Judgment  against  him.  The  result  of 
the  action  was  a  judgment  Id  favor  of  the 
plaintiff  In  the  sum  of  51,338.90.  Prom  such 
judgment  an  appeal  was  taken  to  the  gen- 
eral term,  upon  which  an  undertaking  was 
given  for  the  purpose  of  staying  the  judg- 
ment with  Ellis  and  Wands  as  sureties, 
whereby  they  agreed  to  pay  the  amount  of 
such  judgment  and  costs  in  case  of  the  af- 
firmance thereof.  The  general  term  affirm- 
ed the  judgment,  with  costs,  and  thereafter 
executions  were  duly  Issued  on  the  judgment 
against  Gadd  to  the  sheriff,  and  by  him  re- 
turned nnsatlsfled.  Culllford  then  com- 
menced an  action  against  Ellis'  and  Wands 
as  sureties  upon  the  i^idertaklng  given  on 
appeal  to  the  general  term.  The  day  fol- 
lowing the  cbmmencement  of  such  action  an 
appeal  to  the  court  of  appeals  was  perfected, 
upon  which  an  undertaking  was  given  by 
Gadd,  with  two  sureties,  to  pay  the  Judg- 
ment and  costs  In  the  event  of  an  affirm- 
ance. Notwithstanding  this  appeal.  Judgment 
was  taken  by  default  In  the  action  brought 
against  Ellis  and  Wands  on  the  undertak- 
ing given  upon  the  appeal  to  the  general 


term;  and  an  execution  was  thereafter  Is- 
sued thereon  to  the  sheriff,  who  levied  upon 
the  real  property  of  Ellis  situated  within  the 
county.  Ellis  then  paid  to  this  plaintiff, 
Culllford,  a  sum  equaU  to  tbe  amount  of  the 
judgment  recovered  against  him;  an  ar- 
rangement being  made  between  them  that 
Culllford  should  commence  an  action  in  her 
own  name,  partly  for  her  benefit  but  main- 
ly for  the  benefit  of  Ellis,  against  these  de- 
fendants, the  ball  of  Gadd,  and  that  she 
should  account  to  Ellis  for  all  moneys  re- 
ceived by  her  In  such  action  for  his  benefit 
Hence  this  action,  which  has  resulted  in  a 
judgment  at  the  trial  term  In  favor  of  the 
plaintiff,  in  the  penal  sum  of  the  bond,  with 
Interest  and  costs,  and  an  affirmance  by  the 
general  term. 

The  plaintiff  was  entitled  to  bnt  one  satis- 
faction. She  could  have  collected  the  entire 
amount  of  the  judgment  from  the  sureties 
on  appeal  to  the  court  of  appeals,  or  from 
the  sureties  on  the  appeal  to  the  general 
term,  with  the  exception  of  the  judgment 
for  costs  entered  in  the  court  of  appeals, 
which  she  might  have  recovered  from  the 
sureties  on  the  bond  given  to  perfect  the 
appeal  to  that  court,  or  she  could  have  re- 
covered the  sum  of  ?1,000  from  the  balL 
these  defendants,  on  their  failure  to  cause 
Gadd  to  render  .himself  amenable  to  the 
mandate  which  the  plaintiff  caused  to  be 
Issued  against  him  to  enforce  final  Judg- 
ment The  plaintiff  chose  to  proceed  against 
Ellis  and  Wands,  the  sureties  on  the  general 
term  Judgment;  and  she  has  received  from 
Ellis  all  that  is  her  due,  except  on  the  judg- 
ment for  costs  in  the  court  of  appeals.  At 
the  time  of  the  commencement  of  this  ac- 
tion, therefore,  the  only  sum  that  she  was 
personally  entitled  to  recover  against  these 
defendants  was  the  sum  due  on  the  judg- 
ment for  costs  in  the  court  of  appeals,  which 
at  the  time  of  the  entry  thereof  was  $110.34. 
She  has  been  allowed  to  recover,  however,  a 
Judgment  In  the  penal  sum  of  the  bond,  for 
the  benefit  of  Ellis,  who  claims  that  the 
primary  liability  rests  upon  the  bail,  and, 
hence,  that  he  Is  entitled  to  all  the  rights 
that  this  plaintiff  had  as  against  them  when 
she  elected  to  prosecute  Ellis  and  Wands  on 
their  undertaking.  These  defendants  chal- 
lenge the  position  taken  by  the  plaintiff  and 
Ellis,  and  insist  that  as  between  the  several 
sets  of  sureties,  the  sureties  upon  the  ap- 
peal to  the  court  of  appeals  were  primarily 
liable,  the  sureties  upon  the  undertaking  to 
the  general  term  were  secondarily  liable, 
and  these  defendants  were  liable  last  of  all. 
So,  If  the  plaintiff  had  elected  to  collect  of 
these  defendants  In  the  first  Instance,  they 
would  have  been  entitled  to  be  reimbursed 
by  the  sureties  on  the  bond  upon  the  appeal 
to  the  court  of  appeals;  and,  if  a  sufficient 
amount  could  not  have  been  collected  from 
them,  then  the  defendants  could  have  re- 
sorted to  the  sureties  on  the  bond  upon  the 
appeal  to  the  general  term  for  the  sum  re- 
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malning  unpaid.  In  Hinckley  r.  Kreitz,  58 
N.  Y.  583,  this  court  held  that,  as  between 
the  two  sets  of  sureties  upon  appeals  to  the 
general  term  and  to  the  court  of  appeals, 
the  primary  liability  rests  upon  sureties  on 
appeals  to  the  latter  court  In  that  case  a 
judgment  creditor  released  the  sureties  up- 
on appeal  to  the  court  of  appeals,  and  at- 
tempted to  collect  from  the  general  term 
sureties  the  amount  of  the  judgment  and 
costs;  but  the  court  held  that  the  ettect  of 
the  release  of  the  sureties  upon  the  appeal 
to  the  court  of  appeals  was  to  discharge  all 
liability  upon  the  part  of  the  general  term 
sureties  upon  the  undertaking  which  they 
bad  given  to  pay  the  judgment.  In  the 
course  of  the  opinion  the  court  said:  "We 
think,  upon  principle  and  authority,  that  the 
later  sureties  are  primarily  liable,  as  be- 
tween them  and  the  first  sureties;  and  it 
follows  that  the  release  of  such  later  sure- 
ties by  the  creditor  discharged  the  defend- 
ants, because  It  deprived  them  of  a  remedy 
over  to.  which  they  would  otherwise  have 
been  entitled."  That  case  has  been  recog- 
nized by  the  profession  as  establishing  the 
rule  which  flies  the  liability  of  different  sets 
of  sureties  as  against  each  other,  and  it  has 
not,  so  far  as  we  have  observed,  been  de- 
parted from.  In  Chester  v.  Broderick,  131 
N.  Y.  549,  30  N.  B.  507,  an  appeal  was  taken 
to  the  general  term  from  a  judgment  of  fore- 
closure and  sale:  the  amount  of  the  bond 
to  stay  execution  of  the  judgment  on  ap- 
peal being  fixed  at  $7,000.  The  judgment 
was  affirmed,  and  on  appeal  to  the  court  of 
appeals  the  amount  of  the  bond  was  fixed 
at  $9,000.  The  decree  was  affirmed  in  this 
court,  and  a  sale  of  the  property  had,  which 
resulted  In  a  deficiency  of  between  $11,00Q 
and  $12,000.  Thereupon  the  plaintiffs  col- 
lected from  the  sureties  on  the  second  or 
court  of  appeals  bond  the  full  amount  there- 
of, and  then  brought  action  against  the  sure- 
ties on  the  first  or  general  term  bond  for  the 
deficiency,  which  was  about  $2,500.  The  de- 
fense interposed  was  that,  by  collecting  the 
full  amount  of  the  bond  on  appeal  to  the 
court  of  appeals,  the  plaintiffs  bad  exhaust- 
ed the  liability  of  the  sureties  who  were  pri- 
marily liable  for  the  debts  secured  by  both 
bonds,  and  thereby  the  sureties  on  the  first 
bond  were  discharged.  But  this  position 
wan  held  by  this  court  not  well  taken,  and 
the  recovery  had  was  sustained. 

The  rule,  then  being  settled  that,  as  be- 
tween different  sets  of  sureties  who  under- 
take to  secure  the  same  debt,  although  in 
-different  stages  of  legal  proceedings,  the  pri- 
mary liability  rests  upon  the  last  set,  the  in- 
quiry next  in  order  Is  whether  ball  are  sure- 
ties, and  therefore  within  the  same  rule.  In 
Rathbone  v.  Warren,  10  Johns.  587,  after 
judgment  had  gone  against  the  principal  in 
a  bail  bond,  his  creditor  agreed  with  him  not 
to  issue  the  execution  for  several  months; 
and  it  was  held  that  the. agreement  operated 
to  discharge  the  ball,  who  are  by  act  and 


operation  of  law  sureties,  and  entitled  to  the 
benefit  of  the  general  principles  relative  to 
sureties.  In  that  case,  as  in  this,  an  effort 
was  made  to  convince  the  court  that  bail 
should  not  be  so  regarded;  and  Mr.  A.  Van 
Vechten,  the  attorney  general.  Insisted  that 
the  respondent  did  not  stand  precisely  in  the 
light  of  a  surety,  and  he  advanced,  among 
other  arguments,  the  proposition  that  the  ball 
could  exonerate  himself  from  liability  at  any 
time  by  surrendering  his  principal,  while  In 
cases  of  suretyship  generally  the  surety  has 
not  the  power  to  relieve  himself;  but  the 
court  held  otherwise.  In  Melvill  v.  Glendln- 
Ing,  7  Taunt.  126,  the  bail  asked  the  court  to 
be  discharged  because,  as  he  claimed,  the 
creditor  had,  for  a  consideration,  extended  the 
time  of  the  prhicipal;  and  the  court  asserted 
as  applicable  to  that  case  the  doctrine  that, 
where  a  creditor  gives  time  to  the  original 
I  debtor,  the  sureties  will  be  discharged,  and 
stated  that  the  principle  underlying  it  was 
that  every  surety  has  the  right  to  come  into 
equity  and  sue  in  the  name  of  the  original ' 
creditor,  which  he  cannot  do  effectively  if  the 
creditor  gives  time  to  the  original  debtor.  In 
Toles  V.  Adee,  84  N.  Y.  222-238,  the  court, 
having  under  consideration  a  bond  accepted 
by  the  sheriff  in  discharge  of  the  defendant 
from  arrest  in  a  civil  action,  said,  "Bail  are 
sureties  with  the  rights  and  remedies  of  sure- 
ties in  other  cases."  If  authority,  then,  be 
needed  to  establish  that  bail  are  sureties,  and 
entitled  to  the  benefit  of  the  general  princi- 
ples applicable  to  the  relation  which  they 
bear  towards  their  principal  and  his  creditor, 
as  well  as  towards  other  sets  of  sureties.  It 
is  at  hand  in  this  state;  and  thus  they  are 
brought  necessai'ily  within  the  rule  laid  down 
in  Hinckley  v.  Kreitz,  supra;  and  it  is  well 
that  it  is  80,  for  the  sake  of  uniformity,  and 
the  necessary  avoidance  of  confusion  Incident 
to  divergent  rules  In  corresponding  relations. 
No  good  reason  has  been  presented  why  bail 
should  constitute  an  exception  to  the  general 
rule.  An  attempt  has  been  made  to  lay 
hold  of  the  argument  made  by  the  court  in 
support  of  the  rule  established  in  Hincidey's 
Case,  to  sustain  the  claim  that  the  rule  should 
not  apply  to  bail,  because  some  of  the  rea- 
soning that  led  to  Its  adoption  is  not  appli- 
cable. Frequent  attempts  of  this  character 
are  made  to  break  down  rules  established  by 
the  courts  for  the  guidance  of  the  profession 
and  the  public;  but  they  should  not  be  al- 
lowed to  succeed,  unless  a  substantial  reason 
exists  for  the  creation  of  an  exception,  and 
no  such  reason  exists  In  this  case.  More- 
over, an  examination  of  the  authorities  con- 
sidered in  that  case  makes  it  apparent  that 
the  court  was  attempting  to  ascertain  and  es- 
tablish the  true  rule  as  to  the  primary  lia- 
bility of  sureties  where  more  than  one  set  is 
obligated  to  pay  the  same  debt.  Among  the 
cases  cited  with  approval  in  support  of  the 
rule  laid  down  by  that  case,  in  so  far,  at 
least,  as  It  treats  of  the  superior  obligation 
between  two  sets  of  sureties  to  pay  a  debt, 
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was  Parsons  v.  Brlddock,  2  Vem.  608.  Where 
the  principal  In  a  bond,  upon  -which  were 
sureties,  was  sued  and  arrested,  and  then 
gave  ball,  the  sureties  In  the  original  bond 
having  been  sued  and  paid  the  judgment.  It 
was  decreed  that  they  were  entitled  to  an 
assignment  of  the  Judgment  against  the  bail 
to  secure  reimbursement  for  what  they  had 
paid.  The  court  next  considered  certain 
Pennsylvania  cases  which  arose  under  a  suit 
authorizing  a  stay  of  execution  for  a  year 
upon  giving  security;  It  being  there  held  that 
the  surety  for  the  original  debt,  upon  pay- 
ment, was  entitled  to  the  remedy  of  the  cred- 
itor against  the  surety  upon  the  stay.  Burns 
V.  Bank,  1  Pen.  &  W.  395;  Pott  v.  Nathans, 
1  Watts  &  S.  155;  Schnitzel's  Appeal,  49  Pa. 
St  23.  Without  further  referring  to  the  au- 
thorities considered  by  the  learned  Judge  wlio 
\?rote  the  opinion  of  the  court,  we  observe 
that  he  was  without  direct  authority  estab- 
lishing the  primary  liability  as  between  two 
,  sets  of  sureties  who  have  promised  to  pay 
the  samt  iudgment,— one  set  on  one  stay  on 
an  appeal  to  the  general  term,  and  the  other 
on  another  slay  on  an  appeal  to  the  court  of 
appeals.  He  therefore  presented  some  of  the 
authorities  bearing  upon  the  general  subject 
affecting  the  question  of  primary  liability  as 
between  different  sets  of  sureties,  to  the  end 
that  the  rule  should  be  clearly  pointed  out, 
as  well  as  applied  to  the  case  in  hand;  thus 
preventing  future  legal  controversy  by  mak- 
ing It  possible  for  would-be  sureties  to  be 
correctly  advised  of  the  character  of  their 
liability  as  between  themselves  and  prior  sure- 
ties. 

This  plaintiff,  therefore,  is  not  entitled  to  a 
recovery  against  these  defendants  for  any- 
thing more  than  the  amount  due  on  the  Judg- 
ment for  costs  in  the  court  of  appeals;  and 
not  even  to  that,  if  she  has  released  the  sure- 
ties on  the  court  of  appeals  bond,  as  these 
defendants  claim.  So  far  as  we  are  advised 
by  the  present  record,  we  are  Inclined  to  the 
view  that  this  claim  Is  not  well  founded, 
though  we  refrain  from  passing  upon  it,  as 
additional  facts  may  perhaps  be  presented 
upon  a  new  trial;  but.  If  the  amount  of  the 
Judgment  for  costs  In  the  court  of  appeals 
shall  in  this  action  be  recovered  of  these  de- 
fendants, they  In  turn  will  have  the  right  to 
reimbursement  from  the  sureties  on  appeal 
to  the  court  of  appeals.  The  Judgment  should 
be  reversed,  and  a  new  trial  granted  to  the 
defendants,  with  costs  In  this  court  and  the 
general  term.  All  concur,  except  GRAY  and 
MARTIN,  JJ.,  absent.  Judgment  reversed, 
etc. 


(187  N.  T.  437) 

HBCLA  POWDER  CO.  v.  SIGUA  IRON  CO. 
(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 
Appbal— Rbview— FoRRioN  Statutes— EviDBNca 
—Bales— FoRBio.v  Shipments — Munic- 
ipal Rkoulatioks. 
1.  Where  no  motion  to  dismiss,  or  to  direct  a 
verdict,  or  to  take  any  issues  from  the  jury, 


was  made,  the  objection  that  the  evidence  did 
not  warrant  the  verdict  cannot  be  considered 
on  appeal. 

2.  Under  Code  Civ.  Proc.  (  042,  making  a 
printed  copy  of  a  foreign  statute,  contained  in 
a  book  purporting  to  have  been  published  by 
authority  of  the  state,  presumptive  evidence 
thereof,  an  official  book,  in  general  use,  contain- 
ing a  copy  of  customs  ordinances  of  the  Spanisli 
government,  printed  in  Spanish,  was  competent, 
thouRh  not  proved  to  have  been  published  by  au- 
thority of  the  government. . 

3.  Where  a  shipper,  knowing  that  blasting 
powder  could  not  be  landed  in  a  foreign  country 
without  permission,  and  that  failure  to  procure 
permission  would  render  the  consignee  liable  to 
a  fine  for  attempting  to  land  it,  promised  to  de- 
liver the  powder  to  the  consignee,  and  to  fumisli 
the  permission,  and  he  failed  to  do  so,  he  is 
liable  to  the  consignee  for  the  fine  paid. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  the  Hecla  Powder  Company 
against  the  Sigua  Iron  Company.  From  a 
Judgment  of  the  general  term  (36  N.  Y.  Supp. 
838),  affirming  a  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

This  action  was  brought  upon  a  draft  In 
the  usual  form  for  $950,  dated  May  10,  1892, 
payable  two  months  after  date,  drawn  by 
the  plaintiff,  and  accepted  by  the  defendant 
It  was  pleaded  as  a  defense  that  said  draft 
was  accepted  upon  the  purchase  by  the  de- 
fendant from'  the  plaintiff,  of  6,000  poundi 
of  blasting  powder,  at  the  agreed  price  of 
$950,  on  a  credit  of  two  months,  and  that 
the  plaintiff  stipulated  to  deliver  said  pow- 
der to  the  defendant,  or  its  agents,  "laid 
down  in"  Santiago  de  Cuba,  and  to  give  the 
defendant  previous  notice  of  the  vessel  by 
which  It  would  deliver  said  powder,  and  the 
time  of  the  sailing  of  the  same.    It  was  al- 
•leged,  as  a  breach  of  said  agreement  that 
the  powder  was  never  delivered,  and  that 
the  notice  was  not  given  as  agreed.    It  was 
pleaded,  as  a  counterclaim,  that  the  plaintiff 
attempted  to  deliver  the  powder  to  the  de- 
fendant, but  neglected  to  procure  the  per- 
mits from  the  Spanish  government  wblcb 
were  necessary  In  order  to  .land  the  powder 
in  Santiago;  that  It  also  failed  to  notify  the 
defendant,  as  provided  in  the  contract;  and 
that  by  reason  of  such  neglect  and  failure 
the  powder  was  declared  contraband,  and 
seized  by  the  Spanish  government,  which  in- 
flicted a  fine  upon  the  defendant's  agents  of 
$3,472.49,  and  they  were  obliged  to  pay  It 
Judgment  was  demanded  against  the  plain- 
tiff for  that  sum.    Upon  the  trial  evidence 
was  given  tending  to  show  that  the  parties 
knew  of  the  difficulties  and  dangers  attend- 
ing the  shipment  of  high  explosives  to  San- 
tiago de  Cuba,  and  that  the  defendant  or- 
dered the  powder  upon  the  express  under- 
standing that  the  plaintiff  should  make  ar- 
rangements so  that  It  could  be  safely  landed 
at  said  port;  that  the  price  of  said  powder, 
which  was  in  fact  dynamite,  an  Interdicted 
article  In  Cuba,  except  when  landed  by  spe- 
cial permission,  delivered  in  New  York,  was 
17  cents  a  pound,  but  when  laid  down  in 


Digitized  by 


Google 


N.  X.) 


HECLA  POWDEE  CO.  v.  SIGUA  URON  CO. 


651 


Santiago  was  19  cents;  that  the  plaintiff 
agreed  to  deliver  the  powder  to  the  agents 
of  the  defendant  In  Santiago,  to  pay  the 
freight  thereon,  to  notify  the  defendant  of 
the  shipment  and  of  the  name  of  the  vessel, 
and  to  also  notify  Us  agents  of  the  ship- 
ment, and  forward  to  them  all  the  papers 
necessary  to  lawfully  land  the  powder,  so 
that  they  would  have  them  on  the  arrival  of 
the  vessel.  The  plaintiff  obtained  a  permit 
from  the  Spanish  consul  in  New  York,  and 
a  bill  of  lading  from  the  captain  of  the  ves- 
sel upon  which  the  powder  was  8hlpi>ed,  but 
did  not  send  them  to  the  defendant's  agents 
In  Santiago,  except  as  it  delivered  them  to 
the  captain  of  the  vessel  for  his  own  use, 
and  for  transmission  to  the  agents  of  the 
defendant,  who  never  received  them.  Ui>- 
on  the  arrival  of  the  vessel  at  Santiago,  as 
the  agents  of  the  defendant  did  not  have  the 
necessary  permit,  the  powder  waS  seized  and 
confiscated,  and  a  fine  was  Imposed  upon 
said  agents  by  the  Spanish  authorities, 
which  they  were  compelled  to  pay.  The 
jury  rendered  a  verdict  In  favor  of  the  de- 
fendant for  the  amount  of  said  fine,  $3,472.- 
49,  with  Interest  thereon  from  the  date  of 
payment  Judgment  was  entered  according- 
ly, and  after  affirmance  by  the  generaJi  term 
the  plaintiff  appealed  to  this  court 

Alexander  T.  Qoodwin,  for  appellant 
Frederick  J.  Swift  and  Charles  W.  Dayton, 
for  respondent 

VANN,  J.  (after  stating  the  facts).  Sev- 
eral Interesting  questions,  ably  argued  by 
the  learned  counsel  for  the  appellant,  are 
not  before  ns,  because  they  were  not  raised 
by  objection  and  exception  In  the  trial  court. 
We  cannot  reverse  the  judgment  appealed 
from  unless  the  record  affirmatively  shows 
the  denial  of  some  legal  right  to  the  appel- 
lant during  the  progress  of  the  trial,  and 
that  such  denial  was  duly  excepted  to.  In 
a  civil  action  we  can  only  reverse  upon  ex- 
ceptions, and  are  compelled  to  disregard  all 
errors  committed  by  the  trial  court,  unless 
they  were  pointed  out  by  an  objection,  and 
saved  by  an  exception,  no  matter  how  se- 
rious those  errors  may  be.  Wicks  v.  Thomp- 
son, 129  N.  Y.  634.  29  N.  B.  301.  It  Is  neces- 
sary for  a  party  who  wishes  to  preserve  a 
point  for  the  consideration  of  this  court  to 
give  the  trial  court  a  chance  to  act  advised- 
ly, by  interposing  a  proper  objection,  which 
raises  the  point  and  by  taking  an  exception, 
which  saves  the  point.  No  objection,  not 
taken  upon  the  trial,  can  be  urged  or  con- 
sidered here.  Serviss  v.  McDonnell,  107  N. 
Y.  260,  265,  14  N.  E.  314.  The  position  now 
taken  by  the  appellant  that  the  evidence 
does  not  warrant  the  verdict  cannot  be  sus- 
tained, because  it  did  not  take  that  position 
at  the  trial.  Duryea  v.  Vosburgh,  121  N.  Y. 
57,  24  N.  E.  308.  No  motion  was  made  to 
direct  a  verdict  or  In  the  nature  of  a  non- 
suit or  to  dismiss  the  counterclaim,  or  to 


take  any  issue  from  the  jury.  So  for  as  ap- 
pears from  the  record,  which  la  the  only  au- 
thentic evidence  of  the  proceedings  at  the 
trial,  the  appellant  acquiesced  in  the  submis- 
sion of  all  the  issues  to  the  jury,  and  it  can- 
not now  be  heard  to  claim  that  this  was  er- 
ror. By  not  making  the  objection  then.  It 
waived  its  right  to  make  the  objection  now. 
W^e  are  confined  in  our  review  to  the  ob- 
jections made  during  the  trial,  when  forti- 
fied by  exceptions,  and  of  these,  only  three 
in  all,  we  will  briefly  consider  the  two  pre- 
sented by  counsel. 

Mr.  Reimer,  who  was  United  States  consul 
at  Santiago  de  Cuba  from  October,  1885, 
until  May,  1892,  when  the  powder  was  seized, 
was  called  as  a  witness  by  the  defendant  and 
testified  that  the  entry  of  dynamite  or  blast- 
ing powder  In  Cuba  was  prohibited  by  a  de- 
cree of  the  captain  general,  except  "on  permit 
and  appeal  to  the  authorities."  He  was 
then  shown  a  book,  and  stated  that  it  was 
In  Spanish,  and  contained  the  general  ordi- 
nances of  the  custom  house  of  the  island  of 
Cuba,  In  existence  in  1S92  "by  the  force  of  the 
law,"  and  that  it  was  the  otUcial  book  gener- 
ally used.  He  was  thereupon  requested  by 
the  defendant's  counsel  to  translate  a  portion 
of  the  book,  which  was  offered  in  evidence. 
'The  plaintiff  objected,  on  the  ground  tliat  no 
proper  foundation  had  been  l&id  for  its  intro- 
duction, and,  the  objection  having  been  over- 
ruled, it  duly  excepted.  The  witness  there- 
upon translated,  and  read  in  English,  a  regu- 
lation of  the  Spanish  government  as  follows: 
"The  consignment  of  the  vessel  admitted,  the 
consignee  is  directly  responsible  to  the  aden- 
da,  which  Is  the  custom  house,  for  the  duties 
and  fines  which  the  vessel  or  the  cargo  has 
to  pay,  no  matter  what  it  is,  and  also  all  ex- 
traordinary expenses  which  may  be  occa- 
sioned by  the  necessity  of  having  to  re-embark 
the  cargo,  or  part  of  it.  When  the  consignee 
is  also  the  agent  for  the  clearing  of  the  vessel, 
be  will  have  that  subsidiary  responsibility  for 
all  payments  which  have  been  made.  Thft 
owners  of  the  vessel  and  cargoes  that  belong 
to  them  are  sabsldiarlly  responsible  for  the 
duties,  fines,  and  charges  which  the  captain 
incurs."  The  witness  further  testified,  with- 
out objection,  that  the  Spanish  law,  upon  the 
failure  of  a  person  to  pay  a  fine  imposed  un- 
der the  circumstances  disclosed  by  the  evi- 
dence, not  only  authorized  a  levy  on  his  prop- 
erty, bnt  also  prevented  him  from  doing  busi- 
ness until  the  fine  was  paid.  He  also  stated 
that  he  tried  to  have  the  money  restored,  but, 
"unfortunately,  as  in  all  these  Spanish  cases, 
I  was  not  successful.  Once  you  put  anything 
Into  the  Spanish  government  and  It  Is  held, 
and  you  cannot  get  It  back."  The  objection 
made  to  the  introduction  of  the  ordinance  In 
question  was  very  general.  If  it  had  been 
more  specific,  non  constat  it  would  have  been 
obviated  on  the  spot  Under  the  circum- 
stances, we  think  that  sufficient  foundation 
was  laid  for  this  evidence,  under  section  942 
of  the  Code  of  Civil  Procedure,   which  pro- 
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vides  that  "a  printed  copy  of  a  statute,  or 
other  written  law,  of  another  state,  or  of  a 
territory,  or  of  a  foreign  country,  or  a  printed 
copy  of  a  proclamation,  edict,  decree,  or  ordi- 
nance, by  the  executive  power  thereof,  con- 
tained in  a  book  or  pul)licatlon,  purporting  or 
proved  to  have  been  published  by  the  au- 
thority thereof,  or  proved  to  be  commonly  ad- 
mitted, as  evidence  of  the  existing  law,  in 
the  judicial  tribunals  thereof,  is  presumptive 
evidence  of  the  statute,  law,  proclamation, 
edict,  decree,  or  ordinance."  The  book  re- 
ceived in  evidence  was  a  copy  of  an  ordinance 
of  the  government,  "printed  In  Spanish,"  in 
existence  by  the  force  of  law,  and  was 
the  official  book  in  general  use.  While  it  was 
not  proved,  in  so  many  words,  to  have  been 
published  by  the  authority  of  the  Spanish 
government,  the  fact  that  it  was  the  official 
book  of  ordinances  in  general  use  was  some 
evidence  of  publication  by  the  government 
as  it  could  only  be  official  through  the  action 
of  the  government  The  book  itself  is  not 
before  us,  so  that  we  cannot  say,  from  in- 
spection, as  the  trial  court  could,  whether  it 
purported  to  have  been  published  by  the  req- 
uisite authority  or  not;  but  the  facts  stated 
warrant  that  presumption,  in  the  absence  of 
a  more  specific  objection. 

The  court  charged  the  Jury,  in  substance,' 
that  if  the  plaintiff  agreed  to  furnish  the 
agents  of  the  defendant  in  Santiago  de  Cuba 
with  such  documents  as  would  authenticate 
and  legalize  the  shipment  of  the  powder,  and  It 
neglected  to  do  so,  and  as  the  direct .  result 
of  such  neglect  the  powder  was  seized  and 
confiscated  by  the  Spanish  government  and 
a  fine  was  Imposed  upon  such  agents,  the 
plaintiff  was  liable  to  the  defendant  for  the 
amount  of  the  fine.  The  plaintlCC  excepted  to 
that  part  of  the  charge  "respecting  the  liabil- 
ity for  negligence  or  wrong,"  and  to  that  part 
"which  refers  to  any  liability  being  imposed 
upon  the  agents  by  reason  of  any  act  or 
omission  of  the  shippers  refen-ed  to  in  the 
"charge."  The  exception,  as  we  understand 
it  simply  raises  the  question  whether  the 
plaintiff  was  under  "any  liability"  for  neg- 
lecting to  furnish  the  defendant's  agents  with 
the  papers  necessary  to  lawfully  land  the 
powder,  as  it  had  expressly  agreed  to  do.  The 
plaintiff,  with  full  knowledge  of  the  facts, 
made  a  lawful  contract  and  failed  to  keep 
it  It  not  only  knew  what  documents  were 
necessary  In  order  to  lawfully  land  the  pow- 
der, but  It  also  knew  that  the  failure  to  fur- 
nish them  to  the  consignees  would  make  them 
liable  for  a  violation  of  law  in  attempting  to 
import  an  interdicted  article.  It  contracted 
with  reference  to  this  liability  In  agreeing  to 
furnish  those  documents  to  the  agents  of  the 
defendant  in  Santiago,  and  thereby  place 
them  in  a  position  where  they  could  lawfully 
receive  the  powder.  This  agreement,  if  It 
had  been  perfoi-med  by  the  plaintiff,  would 
have  protected  the  defendant  and  Its  agents 
from  any  fine  for  a  violation  of  the  laws  of 
the  country  where  the  powder  was  to   be 


landed.  It  neglected  to  keep  Its  agreement 
and  the  direct  result  of  this  negligence  was  to 
place  the  defendant  and  its  agents,  without 
any  fault  on  their  part.  In  the  position  of  vio- 
lating the  law,  and  to  subject  them  to  the 
Imposition  of  a  fine,  wliich  they  were  compel- 
led to  pay.  Having  virtually  agreed  to  so 
ship  the  powder  that  the  defendant  could  re- 
ceive It  without  liability  to  a  fine,  it  shipped 
it  in  violation  of  law,  and  thereby  made  the 
defendant  responsible  for  a  fine  Imposed  in 
consequence  of  such  violation.  We  think,  as 
was  held  by  the  learned  general  term,  that 
the  fine  imposed  was  the  natural  and  proba- 
ble result  of  the  breach  of  contract  that  it 
was  within  the  contemplation  of  the  parties 
when  they  made  the  contract  and  that  the 
loss  should  be  borne  by  the  party  who  was 
guilty  of  the  breach.  The  exception,  there- 
fore, was  not  well  taken,  and  the  Judgmeot 
should  be  affirmed,  with  costs.  All  concur, 
except  GRAY  and  MARTIN,  JJ.,  absent 
Judgment  affirmed. 


(1S8  N.  T.  49) 

BUTLER  V.  PRENTISS. 

(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 

Partnership  Agheement  —  Cancellation- 
Fraud— LACBes—DEPEyses. 

1.  Defendant,  In  whom  plaintiff.  Ills  part- 
ner, who  was  inexperienced,  had  implicit  confi- 
dence, by  reason  of  long  and  intimate  friend- 
ship, secured  valuable  concessions  from  him  bj 
threatening  to  withdraw  from  the  business,  ot 
which  he  had  entire  charge,  and  by  falsely  lep- 
rcsenting  that  plaintiff  had  derived  an  unfair 
advantage  from  the  partnership  agreement. 
Htld  that,  on  the  finding  that  the  agreement  -was 
procured  by  fraud,  it  should  be  set  aside  entire- 
ly, and  not  only  as  to  such  parts  as  were  toond 
to  be  fraudulent. 

2.  Delay  in  seeking  relief  from  an  agreement 
procured  by  fraud  will  not  bar  the  party  8  rights, 
80  long  as  be  was  ignorant  of  the  fraud. 

3.  Defendant,  by  threatening  to  withdraw 
from  a  partnership,  and  by  making  fraudulent 
representations,  secured  an  agreement  from  his 
partner  whereby  the  latter  gave  up  valuable 
rights,  and  defendant  continued  In  the  firm,  al- 
though reserving  the  right  to  withdraw  at  any 
time.  Beld,  that  the  fart  that  defendant  had 
continued  in  the  firm,  and  therefore  would  not 
be  completely  restored  to  the  position  he  occu- 
pied before  the  agreemeiit  was  no  reason  for 
not  setting  it  aside. 

Appeal  from  supreme  court  general  term. 
First  department. 

Action  by  George  H.  H.  Butler  against 
Frederick  C.  Prentiss.  From  a  Judgment  ot 
the  general  term  (36  N.  Y.  Supp.  301)  modi- 
fying and  affirming  Judgments  entered  upon 
the  report  of  a  referee,  plaintiff  appeals.  Re- 
versed, unless  remittitur  Is  consented  to  by 
defendant 

J.  Hampden  Dougherty,  for  appellant 
John  L.  Hill,  for  respondent 

VANX,  J.  This  action  was  brought  on  the 
2d  of  August  1860,  to  dissolve  a  co-partner- 
ship between  the  plaintiff  and  defend.iiit, 
and  for  an  accounting  as  to  all  of  their  part- 
nership dealings  and  transactions.    On  tlie 
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1st  of  May,  1880,  Bawln  T.  Butter,  the  father 
of  the  plaintiff,  entered  Into  partnership  with 
the  defendant  to  carry  on  the  business  of 
manufacturing  woolen  yarns,  under  an  oral 
agreement,  whereby  said  Butler  was  to  rent 
to  the  firm  a  certain  building  to  him  belong- 
ing, and  in  which  he  had  been  manufactur- 
ing woolen  yams  and  other  wares,  at  a  rent 
reserved  of  $3,500  per  year.  He  was  to  fur- 
nish for  the  use  of  the  firm  certain  ma- 
chinery In  said  building,  at  an  appraised  val- 
uation. He  was  not  required  to  furnish  any 
cash  capital,  and  be  was  to  retain  the  title 
to  such  machinery.  The  defendant  was  to 
furnish  a  sum  of  money  equal  to  said  ap- 
praised value  of  the  machinery,  and  to  have 
it  credited  to  him  In  his  capital  account 
The  value  of  the  machinery,  as  appraised, 
was  to  be  entered  In  the  capital  account  of 
said  Butler;  and  each  partner  was  to  be 
credited  every  year  at  the  rate  of  6  per  cent 
on  his  capital  account,  while  the  profits  re- 
maining after  that  were  to  be  so  divided 
that  Butler  should  receive  45,  and  the  de- 
fendant 55,  per  cent,  thereof.  In  order  to 
offset  the  wear  and  tear  of  machinery,  an 
account  called  a  "depreciation  account,"  was 
opened  for  the  benefit  of  said  Butier,  which 
was  Intended  to  represent  the  depreciation 
In  the  value  of  his  machinery  over  and  above 
ordinary  repairs;  and,  pursuant  to  the  agree- 
ment of  the  parties,  5  per  cent,  on  the  ma- 
chinery capital  account  of  Butler  was  an- 
nually debited  to  that  account,  and  credited 
to  the  depreciation  account  The  effect  of 
this  was  to  convert  the  wear  and  tear  of 
machinery  Into  cash  capital,  by  reducing  the 
machinery  capital  account,  and  Increasing 
the  money  capital  account,  by  the  same 
amount,  each  year.  It  was  understood  that 
Butler  vwas  to  be  credited  with  6  per  cent  on 
the  book  value  of  his  machinery  as  thus  re- 
duced, and  also  with  6  per  cent  on  the  de- 
preciation account  and  that  5  per  cent  an- 
nually would  "fairly  represent  the  average 
deterioration  in  the  machines  despite  re- 
pairs." It  was  intended  that  the  6  per  cent, 
allowed  to  defendant  was  for  interest  on  the 
money  put  in  by  him,  and  that  the  6  per 
cent  allowed  to  Mr.  Butler  on  his  machinery 
capital  account  was  for  the  use  of  his  ma- 
chinery, while  the  9  per  cent  allowed  him 
on  his  depreciation  account  was  for  Interest 
on  his  money  capital.  The  evidence  to  es- 
tablish this  contract  was  largely  derived 
from  the  books,  as  neither  party  thereto 
could  speak  upon  the  subject.  Under  this 
agreement,  subsequently  changed  so  that 
after  May  1,  1881,  the  profits  were  to  be  di- 
vided equally,  Mr.  Butler  and  the  defendant 
did  a  prosperous  business  until  the  death  of 
the  former,  on  the  ISth  of  April,  1884.  By 
his  will,  he  left  to  his  widow,  who  was  ap- 
pointed sole  executrix,  and  to  the  plaintiff, 
their  only  child,  his  interest  In  said  business. 
With  no  liquidation  of  the  partnership  af- 
fairs, the  business  was  continued  by  the 
Widow  and  the  defendant,  who  were  distant- 


ly related,  on  the  same  terms  as  it  had  been 
carried  on  during  the  lifetime  of  the  testa- 
tor, but  for  the  benefit  of  the  three  persons 
then  interested.  In  consideration,  however, 
of  the  promise  of  the  defendant  to  assist  the 
.widow  In  closing  up  her  husband's  business 
with  the  survivors  of  another  firm,  of  which 
he  was  a  member,  and  of  the  fact  that  the 
defendant  was  to  have  the  sole  management 
of  the  manufacturing  business  thus  contin- 
ued, it  was  agreed  that  his  share  of  the 
profits  should  be  increased  to  75  per  cent 
The  widow  died  on  the  30th  of  December, 

1884,  Intestate,  leaving  plaintiff  as  her  only 
next  of  kin  and  heir  at  law,  and  he  became 
administrator  of  both  estates.  The  business 
of  the  year  1884  was  profitable,  and  early  in 

1885,  upon  the  solicitation  of  the  defendant, 
the  plaintiff  and  he,  who  were  cordial  and 
affectionate  friends,  agreed  to  become  part- 
ners, and  to  continue  the  business  upon  the 
same  terms  that  existed  at  the  death  of  the 
widow.  The  plaintiff,  then  about  23  years 
of  age,  was  not  a  business  man,  but  had 
qualified  himself  as  a  clergyman;  and,  dur- 
ing the  greater  part  of  the  time  while  he 
was  a  partner  of  the  defendant,  he  was  en- 
gaged in  publishing  and  printing  a  work 
called  "The  Catholic  Faith."  It  was  under- 
stood that  the  responsibility  of  conducting 
the  business  should  fall  on  the  defendant, 
and  that  the  plaintiff  should  take  only  such 
part  therein  as  be  chose.  "The  defendant 
knew  that  the  plaintiff  valued  his  advice 
and  opinions  and  was  disposed  to  rely  upon 
them."  During  the  year  1885  the  business 
prospect  was  so  bright  that,  on  the  defend- 
ant's advice,  the  mill  was  enlarged,  by  the 
expenditure  of  over  $50,000,  and  new  ma- 
chinery was  purchased,  at  an  expense  of 
about  $75,000,  all  of  which  was  to  be  fur- 
nished by  the  plaintiff.  By  the  aid  of  the 
defendant,  he  procured  loans  on  collateral 
to  a  certain  amount,  which  he  paid  towards 
these  expenditures,  and  the  defendant  fur- 
nished the  remainder,  under  the  agreement 
that  each  partner  should  receive  credit  on 
his  personal  account  for  the  sum  furnished 
by  him,  and  that  the  amonnt  furnished  by 
the  defendant  should  be  a  lien  on  plaintiff's 
entire  property  so  far  as  Invested  or  used  in 
the  business,  including  the  real  estate.  The 
rent  of  the  mill  was  thereupon  increased  to 
the  sum  of  $6,000  a  year.  After  awhile  loss- 
es came  to  the  firm,  and  the  defendant  be- 
came restless  over  the  prospect  of  sharing 
them  on  the  same  basis  as  the  profits  were 
divided,  although  there  bad  been  no  ex- 
press agreement  upon  the  subject.  The 
plaintiff,  ui>on  the  suggestion  of  the  defend- 
ant made  repeated  concessions,  by  which  he 
yielded  some  of  his  rights.  The  defendant 
declared  that  he  wished  to  withdraw  from 
the  business,  but  at  the  'same  time  repre- 
sented to  the  plaintiff  that  it  was  important 
to  his  interests  that  the  business  should  be 
continued.  At  an  Interview  between  them 
In  1888,  the  manager  of  the  manufactory,  a 
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cousin  of  defendant,  was  present,  and  stat- 
ed to  plaintiff  that  his  depreciation  account 
was  an  Injustice  to  tbe  firm,  as  it  resulted  In 
bis  receiving  11  per  cenl  on  his  capital, 
while  the  defendant  was  receiving  only  6 
per  cent  "This  statement  was  incorrect 
and  misleading,"  as  the  referee  found,  "in 
that  the  allowance  annually  made  to  the 
plaintiff  upon  the  books  of  said  firm  for  de- 
preciation did  not  give  plaintiff  eleven  per 
cent,  but  only  six  per  cent.,  upon  the  amount 
to  the  credit  of  his  capital  account  and  depre- 
ciation account"  The  defendant  omitted  to 
contradict  or  correct  said  statement  of  the 
manager,  but  contended  that  plaintiff  should 
bear  one-half  of  the  losses.  He  also  threat- 
ened to  withdraw  from  the  business  "unless 
the  losses  already  accrued,  and  those  that 
might  thereafter  accrue,  should  be  borne  by 
the  partners  equally,  and  the  right  to  de- 
preciation should  be  given  up  for  the  future^ 
and  that  the  profits  should  be  divided  sev- 
enty-five per  cent  and  twenty-five  per  cent 
as  before."  The  plaintiff  had  an  opportu- 
nity to  learn  the  facts  through  the  books, 
but  they  were  unusually  complicated  and 
confusing.  He  had  never  studied  bookkeep- 
ing; did  not  know  much  about  this  business, 
or  about  any  business;  and  he  reposed  great 
confidence  In  the  defendant's  experience  and 
Integrity,  as  the  latter  well  knew.  He,  how- 
ever, "appreciated  the  fact  that.  If  the  busi- 
ness ceased,  bis  mill  and  machinery  would 
be  thrown  back  on  bis  hands  at  a  time  olf 
great  depression  in  that  branch  of  the  busi- 
ness," and  be  desired  to  avoid  that  result. 
After  considerable  negotiation  between  the 
partners,  it  was  agreed  between  them,  in 
January,  1889,  "that  plaintiff  should  bear 
one-half  the  losses  of  the  business,  past  and 
future,  and  waive  his  right  to  depreciation 
for  1887,  as  well  as  1888,  and  In  the  future, 
and  that  the  rent  for  the  use  of  the  mill 
and  real  estate  should  be  reduced  from  $6,- 
000  to  $5,000  per  year,  and  that  the  profits 
of  the  business.  If  any,  should  be  divided, 
seventy-five  per  cent  to  Mr.  Prentiss,  and 
twenty-five  per  cent  to  plaintiff,  a^  before." 
The  plaintiff  "did  not  then  understand  the 
true  relation  between  his  depreciation  and 
capital  accounts,  so  far  as  It  affected  the  ag- 
gregate to  which  he  was  entitled,  and  with 
which  he  had  been  credited  on  the  firm 
books";  and,  in  giving  his  assent  to  said 
agreement,  be  relied  upon  "previous  repre- 
sentations made  by  said  [manage]  and  the 
defendant  •  *  *  that  bis  depreciation 
was  an  injustice  to  the  defendant  and  gave 
bim,  the  plaintiff,  eleven  per  cent  upon  his 
capital."  while  the  defendant  had  only  six 
per  cent,  upon  his  capital.  The  defendant 
never  explained  to  him  the  meaning  and 
purpose  of  the  depreciation  account,  and 
never  Informed  him  that  the  capital  account 
was  reduced  by  the  amounts  credited  to  de- 
predation. The  plaintiff  recognized  and 
fairly  understood  that  the  division  of  losses 
in  the  same  ratio  as  profits  was  unfair  to 


defendant,  and  he  made  the  concession  to 
bear  one-half  of  the  losses,  as  well  as  to  re- 
duce the  rental  of  the  mill.  Intelligently. 
The  agreement,  as  the  referee  found,  "to  re- 
duce the  rent,  and  to  divide  the  losses  equal- 
ly, was  fair  and  reasonable;  but  the  agree- 
ment that  plaintiff  should  waive  his  right  to 
depreciation  was  unfair  and  unreasonable." 
The  defendant  threatened  to  forthwith  with- 
draw from  the  business  unless  the  plaintiff 
made  said  arrangement  of  January,  1889; 
and,  while  the  plaintiff  assented  to  that  ar- 
rangement, the  defendant  reserved  the  right, 
as  before,  to  terminate  the  partnership  at 
any  time.  The  referee  distinctly  found  that 
the  plaintiff  entered  into  that  agreement  in 
reliance  upon  the  representations,  in  effect 
made  by  the  defendant  "that  his  deprecia- 
tion was  an  injustice  to  the  defendant  and 
gave  him,  the  plaintiff,  eleven  per  cent  upon 
his  capital." 

After  finding  these  facts  In  substance, 
with  many  others  not  now  material,  the  ref- 
eree corrected  various  errors  upon  the  books, 
and  otherwise,  not  before  us  on  this  review. 
Although  the  defendant  alleged  In  his  an- 
swer that  the  errors  on  the  books  would  not 
exceed  $100,  errors  against  the  plaintiff  were 
found  and  corrected  by  the  referee  amount- 
ing to  over  $40,000.  Among  bis  conclusions 
of  law,  he  found  that  "the  relation  between 
the  plaintiff  and  the  defendant,  as  mana- 
ging partner,  was  such  that  the  defendant 
was  disqualified  from  accepting  from  the 
plaintiff  a  surrender  of  the  plaintiff's  depre- 
dation account  without  at  some  time  prior 
thereto  putting  the  plaintiff  In  possession  of 
all  the  Information  which  the  defendant 
possessed  in  respect  to  the  purpose  of  the- 
depreciation  account  the  meaning  of  said 
account,  and  its  effect  upon  the  capital  ac- 
count; that.  In  view  of  the  relationship  be- 
tween the  parties,  no  contract  between  them 
can  be  upheld  if  it  was  brought  about  by 
concealment  or  unfairness  on  the  part  of  the 
defendant";  that  "the  depreciation  account 
of  the  plaintiff  should  be  reinstated,"  but 
that  the  plaintiff  had  "failed  on  tlie  merits 
to  establish  any  cause  of  complaint  against" 
the  agreement  of  January,  1889,  "except  so- 
far  as  relates  to  the  surrender  of  bis  right  to 
depreciation."  Upon  the  request  of  the  de- 
fendant he  found,  as  a  condnslon  of  law, 
that  "the  plaintiff  has  failed  on  the  merits 
to  establish  any  fraud,  undue  influence,  or 
unfairness  In  the  agreement  made  In  Jan- 
uai7,  1889,  so  far  as  It  related  to  division  of 
losses,  past  and  future,  and  to  reduction  of 
rent  from  $6,000  to  $5,000  per  year."  The 
general  term  modified  the  judgment  entered' 
upon  the  report  of  the  referee  in  a  respect 
not  now  important  and  affirmed  It  as  thus 
modified. 

Although  the  learned  referee,  in  his  main 
findings  for  the  Judgment  roll,  found  that 
the  entire  agreement  was  procured  by  mis- 
representation, he  upheld  two  thirds  of  it  be- 
cause he  thought  It  was  reasonable  to  that 
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extent  and  set  aside  the  other  third  because 
he  thought  It  was  onreasonable.  Confiden- 
tial relations  existed  between  the  parties, 
and,  in  making  the  contract  in  question,  they 
did  not  stand  on  an  equal  footing.  In  addi- 
tion to  the  relation  of  co-partners,  there  was 
a  general  relation  of  trust  and  confidence 
existing  between  them.  They  were  old  and 
affectionate  friends.  The  plaintiff,  without 
business  experience  himself,  rested  upon  the 
large  experience  of  the  defendant,  confided 
in  blm,  and  trusted  him,  and  the  defendant 
knew  it  One  was  skilled  in  business;  the 
other  a  novice,  who  relied  upon  the  expe- 
rience, judgment  and  Integrity  of  his  friend. 
One  knew  the  subject  of  the  deal  thorough- 
ly; the  other  did  not  The  one  with  knowl- 
edge, experience,  and  skill,  sought  to  obtain 
TalnaUe  concessions  from  his  Ill-posted  and 
Inexperienced  friend.  While  the  defendant's 
lips  did  not  make  the  false  representation, 
he  adopted  It  when  made  by  a  third  person 
In  his  presence  and  for  his  benefit  knowing 
that  it  was  false,  and  that  the  plaintiff  be- 
lieved it  and  acted  on  it  as  true.  He  not 
only  assented  to  It  by  not  correcting  it  but 
he  followed  it  up  stating  that  it  was  virtual- 
ly taking  money  out  of  his  own  pocket  and 
giving  it  to  the  plaintiff.  He  knowingly  al- 
lowed a  vital  fact  to  be  misrepresented  to 
the  plaintiff,  and,  with  no  explanation,  dealt 
with  him  on  the  strength  of  it  He  knew 
that  the  plaintiff  was  contracting  with  him 
in  reliance  upon  that  statement;  yet  he 
made  .no  attempt  to  set  him  right  npon  the 
subject  Aided  by  this  statement  he  per- 
suaded the  plaintiff  to  give  up  valuable  rights 
for  no  consideration,  except  the  continuance 
of  the  business,  which  the  defendant  reserv- 
ed the  right  to  terminate  at  any  time.  Hav- 
ing obtained  these  concessions,  he  could  have 
ended  the  business  the  next  day.  The  false 
statement  was  of  a  material  fact  and  was 
an  Inducing  cause,  if  not  the  sole  inducing 
canse,  that  secured  the  plaintiff's  assent  to 
the  agreement 

As  was  said  in  Mitchell  v.  Reed,  61  N.  T. 
123,  126:  "The  relation  of  partners  with 
each  other  is  one  of  trust  and  confidence. 
'Each  is  the  general  agent  of  the  firm,  and  Is 
bound  to  act  in  entire  good  faith  to  the  oth- 
er. The  functions,  rights,  and  duties  of 
partners  in  a  great  measure  comprehend 
those  both  of  trustees  and  agents,  and  the 
general  rules  of  law  applicable  to  such  char- 
acters are  applicable  to  them."  In  Madde- 
(ord  V.  Austwick,  1  Sim.  89,  affirmed  in  2 
Mylne  &  K.  279,  the  court  said:  "The  de- 
fendant, behag  the  partner  whose  business 
It  was  to  keep  the  accounts  of  the  concern, 
could  not  in  fairness,  deal  with  the  plaintiff 
for  his  share  of  the  profits  of  the  concern, 
without  putting  him  Into  possesslpn  of  all 
the  information  which  he  himself  had  with 
respect  to  the  state  of  the  accounts  between 
them.  The  defendant  knew,  from  the  ac- 
count in  his  possession,  that  the  £1,000  was 
not  an  adequate  consideration  for  the  plain- 


tiff's share  of  profits;  and  be  cannot  be  per- 
mitted, in  a  court  of  equity,  to  maintain  ad- 
vantage which  he  has  gained  over  the  plain- 
tiff's Ignorance.  •  •  •  The  supposed  ac- 
count of  the  profits  of  the  concern,  up  to  the 
end  of  1817,  necessarily  formed  the  basis  of 
the  plaintiff's  calculation  of  profits  for  the 
ensuing  three  years;  and,  being  misled  in 
that  respect  he  is  entitled  to  avoid  the  whole 
agreement  and  to  have  an  account  of  the 
profits  of  the  concern  up  to  the  dissolution 
in  1S21.  The  defendant's  argument  of  con- 
firmation of  the  agreement  by  the  sul>sequent 
conduct  of  the  plaintiff  fails  altogether,  it 
not  being  pretended  that  at  the  time  of  such 
acts  on  the  part  of  the  plaintiff,  he  was 
aware  of  the  advantage  tt^lch  the  defendant 
tiad  gained  over  him." 

A  learned  author,  speaking  upon  this  sub- 
ject, has  recently  said:  "The  partners  owe 
to  each  other  the  most  scrupulous  good  faith. 
Each  one  has  a  right  to  know  all  that  the 
others  know,  and  their  connection  is  one  of 
great  confidence;  and  the  uberrima  fides  of 
a  fiduciary  relation  will  be  the  standard  of 
fidelity  exacted  from  them.  •  •  •  There 
Is  no  principle  of  law  that  prevents  one  part- 
ner buying  out  the  interest  of  the  other,  or 
selling  to  him  in  good  faith,  provided  he  ac- 
quires no  secret  benefit  for  himself  at  the 
expense  of  his  co-partner,  by  supprossing  in- 
formation or  concealing  facts  which  the  lat- 
ter was  entitled  to  know.  •  •  •  But  de- 
ception of  any  kind,  or  the  nondisclosure  of 
material  facts,  especially  by  a  managing 
partner,  will  vitiate  the  sale."  Bates,  Partn. 
IS  303,  800.  So,  Judge  Story,  in  his  valuable 
work  on  Partnership  (section  172),  says: 
"Good  faith  not  only  requires  that  every 
partner  should  not  make  any  false  represen- 
tation to  his  partners,  but  also  that  he  should 
abstain  from  all  concealments  which  may  be 
injurious  to  the  partnership  business.  If, 
therefore,  any  partner  is  guilty  of  any  such 
concealment  and  derives  a  private  benefit 
therefrom,  he  will  be  compelled  in  equity  to 
accoimt  therefor  to  the  partnership.  Upon 
the  like  ground,  where  one  partner,  who  ex- 
clusively superintended  the  accounts  of  the 
concern,  had  agreed  to  purchase  the  share  of 
his  co-pprtners  in  the  business  for  a  sum 
which  he  knew,  from  the  accounts  in  his 
possession,  but  which  he  concealed  from 
them,  to  be  for  an  inadequate  consideration, 
the  bargain  was  set  aside  in  equity,  as  a  con- 
structive fraud,  for  he  conld  not  In  fairness, 
deal  with  the  other  partners  for  their  stiare 
of  the  profits  of  the  concern,  without  putting 
them  in  possession  of  aU  the  information 
which  he  himself  had  with  respect  to  the 
state  of  the  accounts  and  the  value  of  the 
concern."  See,  also,  Klmberly  v.  Arms,  128 
U.  S.  512,  9  Sup.  Ct  356;  Undl.  Partn.  303; 
T.  Pars.  Partn.  192. 

But  In  addition  to  the  business  relations 
of  the  parties,  their  personal  relations  were 
intimate  and  confidential,  and  the  plaintiff 
trusted  the  defendant  as  an  old  friend,  supe- 
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rior  to' himself  in  business  experience  and 
ability.  Moreover,  tbe  defendant,  who  Icnew 
all  about  the  books  and  bnsiness,  encouraged 
the  plaintlfF,  who  knew  little  about  either, 
to  act  under  a  mistake  as  to  a  fact  of  great 
importance,  caused  by  a  misrepresentation 
made  in  his  presence,  not  only  andenied  by 
him,  but  made  the  basis  of  an  argument  to 
persuade  the  plaiutlft  to  enter  into  the  con- 
tract In  Hammond  v.  Fennock,  61  N.  Y. 
145,  152,  this  court  said:  "The  case  has  thus 
far  been  considered  as  though  the  fraud 
requisite  as  a  basis  for  rescinding  a  contract 
in  equity  Is  the  same  in  nature  as  that  de- 
manded In  a  court  of  law  in  an  action  for 
damages  for  deceit  In  equity,  the  right  to 
relief  is  derived  from  the  suppression  or  mis- 
representation of  a  material  fact  though 
there  be  no  intent  to  defraud.  *  •  • 
This  doctrine  is,  substantially,  grounded  in 
fraud,  since  the  misrepresentation  operates 
as  a  surprise  and  imposition  upon  the  oppo- 
site party  to  the  contract  It  is  inequitable 
and  unconscientious  for  a  party  to  insist  on 
holding  the  benefit  of  a  contract  which  he 
has  obtained  through  misrepresentations, 
however  innocently  made,"— citing  Peek  v. 
Gumey,  L.  R.  13  Eq.  79,  113;  Wilcox  v.  Uni- 
versity, 32  Iowa,  3C7;  Smith  v.  Reese  River 
Co.,  L.  R.  2  Eq.  264;  Kennedy  v.  Mail  Co., 
L.  R.  2  Q.  B.  580;  1  Story,  Eq.  Jur.  §  193, 
and  cases  cited;  Perry,  Trusts,  f  171.  In 
Brooks  V.  Martin,  2  Wall.  70,  82,  the  supreme 
court  of  the  United  States  said  that  "if  the 
parties  are  to  be  regarded  in  this  transaction 
as  holding  towards  each  other  no  different 
relations  from  those  which  ordinarily  attend 
buyer  and  seller,  and  as,  therefore,  under  no 
special  obligation  to  deal  conscientiously 
with  each  other,  we  are  satisfied  that  no  such 
fraud  is  proven  as  would  Justify  a  court  In 
setting  aside  an  executed  contract  But 
there  are  relations  of  trust  and  confidence 
which  one  man  may  occupy  towards  anoth- 
er, either  personally  or  in  regard  to  the  par- 
ticular property  which  is  the  subject  of  the 
contract,  which  impose  upon  him  a  special 
and  peculiar  obligation  to  deal  with  the  oth- 
er person,  towards  whom  he  stands  so  relat- 
ed, with  a  candor,  a  fairness,  and  a  refusal 
to  avail  himself  of  any  advantage  of  supe- 
rior information,  or  other  favorable  circum- 
stances, not  required  by  courts  of  Justice  in 
the  usual  business  transactions  of  life."     ' 

The  conclusion  of  the  learned  referee  that 
the  plaintiff  assented  to  the  agreement  In  re- 
liance upon  previous  misrepresentations  made 
by  the  manager  "and  the  defendant"  was 
clearly  right,  but  we  think  that  he  did  not 
give  to  that  conclusion  the  full  force  required 
by  law,  as  he  granted  the  plaintiff  relief  only 
as  to  a  part  of  the  arrangement.  He  appears 
to  have  proceeded  on  the  theory  that  the  de- 
fendant was  guilty  of  "constructive  fraud," 
as  distinguished  from  "moral-  fraud."  Con- 
structive fraud,  however,  sometimes  called 
"legal  fraud,"  is,  nevertheless,  fraud,  al- 
though it  rests  more  upon  presumption,  and 


less  upon  furtive  intent,  than  moral  fraud. 
Cowee  V.  Cornell,  75  N.  T.  91,  99.  Where 
fiduciary  relations  exist  and  a  condition  of 
superiority  is  held  by  one  of  the  parties  over 
the  other,  "in  every  transaction  between 
them  by  which  the  superior  party  obtains  a 
possible  benefit,  equity  raises  a  presumption 
against  its  validity,  and  casts  upon  that  party 
the  burden  of  proving  afiirmatlvely-its  com- 
pliance with  equitable  requisites,  and  of 
thereby  overcoming  the  presimiptlon."  Pom. 
Eq.  Jur.  S  956.  As  was  said  In  Tate  v.  Wil- 
liamson, 2  Ch.  App.  55,  60:  "Wherever  two 
persons  stand  in  such  a  relation  that,  while  it 
continues,  confidence  Is  necessarily  reposed 
by  one,  and  the  Infiuence  which  naturally 
grows  out  of  that  confidence  Is  possessed  by 
the  other,  and  this  confidence  is  abused  or  the 
influence  is  exerted  to  obtain  an  advantage 
at  the  expense  of  the  confiding  party,  the  per- 
son so  availing  himself  of  bis  position  will 
not  be  permitted  to  retain  the  advantage,  al- 
though the  transaction  could  not  have  been 
impeached  if  no  such  confidential  relation  had 
existed." 

Whether  the  theory  of  the  referee,  as  In- 
dicated in  his  main  findings,  which  apparent- 
ly rest  on  actual  fraud,  be  adopted,  or  that 
resting  upon  the  findings  made  at  tbe  request 
of  the  defendant,  which  apparently  was  con- 
structive fraud,  In  either  event  the  fraud  en- 
titled the  plaintiff  to  relief  against  the  entire 
contract  Beach,  Eq.  Jur.  §  78.  The  agree- 
ment was  entire,  made  upon  one  occasion, 
and  upon  a  single  consideration,  so  far  as 
there  was  any.  There  was  but  one  assent  to 
all  Its  terms,  and  the  minds  of  the  parties  met 
at  the  same  instant  as  to  all  its  parts.  It  is 
Impossible  to  say  that  the  plaintiff  "would 
have  assented  to  any  part  unless  he  assented 
to  all.  The  parties  did  not  make  three  in- 
dependent agreements.  They  made  but  one, 
which  embraced  three  points,  all. relating  to 
the  same  subject.  If  the  false  statement 
blotted  out  one,  it  blotted  out  all,  for  the 
whole  arrangement  was  tainted  with  the  vice 
of  concealment  and  misrepresentation.  An 
entire  contract,  although  It  may  cover  several 
different  heads,  must  stand  or  fall  as  one  In- 
divisible thing.  The  referee  did  not  find  that 
the  false  statement  affected  only  that  part  of 
the  agreement  which  related  to  depreciation, 
but,  on  the  contrary,  he  found  that  the  entire 
contract  was  made  by  the  plaintiff  In  reliance 
upon  that  statement  As  was  held  In  Cler- 
mont V.  Tasburgh,  1  Jac.  &  W.  112:  'Ttie 
effect  of  partial  misrepresentation  Is  not  t» 
alter  or  modify  the  agreement  pro  tanto,  but 
to  destroy  it  entirely,  and  to  operate  as  a  per- 
sonal bar  to  the  party  who  has  practiced  It" 
So,  in  Rawlins  v.  Wickham,  3  De  Gex  &  J. 
304,  322,  the  court  said:  "If  a  contract  is  ob- 
tained by,  fraud,  it  is  for  the  party  defrauded 
to  elect  whether  he  will  be  bound.  He,  per- 
haps, would  not  have  entered  Into  the  con- 
tract at  ail  if  he  had  known  the  real  facts. 
It  is  therefore  impossible  with  any  degree  of 
Justice  to  enforce  the  contract  against  him  in 
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any  part  •  •  •  It  bas  therefore  been 
rightly  settled  that  the  party  deceived  has  a 
right  to  have  the  contract  wholly  set  aside." 
We  think  the  agreement  shonld  stand  or  fall 
as  a  whole,  and  that  one  section  cannot  be 
set  aside,  and  the  remainder  enforced. 

There  was  no  acqulesence,  for  there  was 
no  delay  after  discovery  of  the  fraud,  and 
delay  will  not  "prejudice  a  defrauded  party 
as  long  as  he  was  ignorant  of  the  fraud." 
Pom.  Bq.  Jur.  §  965. 

It  is,  however,  Insisted  that  the  plaintiff 
Is  not  entitled  to  relief,  because  the  defend- 
ant cannot  be  completely  restored  to  the  posi- 
tion he  occupied  when  the  agreement  was 
made;  In  other  words,  as  he  could  have  end- 
ed the  partnership  before  he  entered  Into  the 
agreement,  and  he  did  not  end  after  he  en- 
tered Into  the  agreement,  it  is  claimed  that  It 
Is  too  late  to  relieve  the  plaintiff  from  the 
consequences  of  the  fraud  practiced  upon 
him.  The  weakness  of  this  position  Is  that 
the  'defendant  was  not  obliged  to  continue 
the  business  a  single  day  after  the  agreement 
was  made.  He  continued  it  because  he 
wanted  to,  not  because  he  had  to,  until  the 
plaintiff  himself  dissolved  the  partnership. 
He  reserved  the  right  to  terminate  It  at  will, 
and  because  he  did  not  exercise  that  right, 
and  the  firm  has  since  sustained  losses,  the 
plaintiff  Is  not  left  without  a  remedy.  The 
defendant  knew  all  the  time,  and  the  plain- 
tiff knew  none  of  the  time,  that  the  represen- 
tation was  untrue;  and,  under  these  circum- 
stances, the  former  continued  the  business 
at  his  peril.  Bigelow,  Frauds,  4»0.  "If 
the  wrongdoer  has,  by  his  own  act,  compli- 
cated the  case  so  that  full  restoration  cannot 
be  made,  he  has  bnt  himself  to  blame." 
Hammond  v.  Pennock,  «1  N.  Y.  145,  152,  cit- 
ing Masson  v.  Bovet,  1  Denio,  69.  When, 
without  fault  on  the  part  of  the  one  defraud- 
ed, seeking  relief  In  equity  on  account  of  ad- 
vantage taken  of  fiduciary  relations.  It  Is 
Impossible  to  restore  the  one  guilty  of  the 
fraud  to  his  original  condition,  the  general 
rule  of  restoration  Is  not  strictly  applied,  be- 
cause it  would  become  a  loophole  for  the 
escape  of  fraud.  Equity  makes  a  reasonable 
application  of  the  rule  by  requiring  whatever 
fair  dealing  requires  under  all  the  circum- 
stances of  the  particular  case,  but  it  does  not 
permit  the  rule  to  become  a  shield  for  wrong- 
doing. 

We  close  the  discussion  by  announcing  as 
our  conclusion  that,  upon  the  facts  as  found 
by  the  referee,  the  agreement  in  question 
should  have  been  wholly  set  aside.  As  we 
find  no  other  error  In  the  record,  and  the  facts 
were  fully  and  correctly  found,  a  reversal  of 
the  judgment  Is  not  essential.  We  are  urged 
by  the  learned  counsel  for  the  respondent  to 
correct  any  error  that  we  may  find  "by  modi- 
fication and  reduction,  without  Incurring  the 
vast  expense  of  a  new  trial  and  the  peril  In- 
volved In  loss  of  the  security  on  appeal."  So. 
the  learned  counsel  for  the  appellant  asiks  us 
to  reverse  the  Judgment  so  far  as  to  correct 
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the  errors  of  the  referee  In  respect  to  three 
questions,  two  of  which  we  have  decided 
against  him,  and  one  In  his  favor.  We  think 
that  Justice  will  be  promoted  by  a  conditional 
reversal,  and  accordingly  we  adjudge  that 
the  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event, 
unless  the  defendant  stipulates  to  deduct 
from  his  Judgment  an  amount  equal  to  the 
reduction -in  rent  and  losses  according  to  the 
agreement  of  January,  1889;  and  in  that  event 
the  Judgment  should  be  modified  accordingly, 
and,  as  thus  modified,  afHrmed,  without  costs 
in  this  court  to  either  party;  the  order,  if  not 
agreed  upon,  to  be  settled  by  the  Judge  who 
wrote  the  opinion.  All  concur,  except 
PARKEB,  C.  J.,  not  sltUng.  and  O'BKIEN. 
J.,  not  voting.     Judgment  accordingly. 


(167  N.  Y.  446) 

JARVIS  V.  LYNCH  et  aL 

(Court  of  Appeals  of  New  York.    Jan.  10,  1890.) 

Navioablb   Waters— Bjeotmext—Descbiptiox— 

EviBESCE  OF  Title. 

1.  Gov.  NicolU'  ^rant,  in  1666,  to  the  inhabit- 
ants of  Harlem,  did  not  pass  lands  located  be- 
tween high  and  low  water  marks  in  the  Harlem 
river,  the  title  to  which  vested  in  the  city  of 
New  York  by  Gov.  Dongan's  charter,  in  1686. 

2.  Plaintiff  in  ejectment  cannot  recover  where 
the  later  conveyances  in  his  chain  of  title  fail  to 
80  describe  the  premises  as  to  enable  the  court 
or  jury  to  locate  them  as  part  of  the  property 
described   in   the   prior   grants. 

3.  The  fact  that  a  city,  in  assessing  the  ex- 
penses of  a  street  improvement,  officially  recog- 
nized title  of  another  in  land  not  taken,  is  not 
evidence  to  support  his  title  in  ejectment. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Nathaniel  Jarvls,  Jr.,  against 
Sarah  Lynch,  executrix,  and  others.  From 
an  order  of  the  general  term  overruling  a 
motion  for  new  trial  on  exceptions  to  an  or- 
der dismissing  the  complaint,  and  a  judg- 
ment entered  thereon  (13  N.  Y.  Supp.  703), 
plaintiff  appeals.    Affirmed. 

Samuel  Untermyer  and  Anderson  Price, 
for  appellant  Charles  B.  Miller  and  Henry 
B.  Anderson,  for  respondents. 

PER  CURIAM.  This  was  an  action  of 
ejectment  brought  to  recover  the  possession 
of  a  block  of  land  in  the  city  of  New  York, 
described  in  the  complaint  as  bounded  by 
155th  and  156th  streets,  Eighth  avenue,  and 
a  street  to  the  eastward,  called  Exterior 
street  The  plaintiff's  complaint  was  dis- 
missed at  the  circuit  and  upon  a  motion 
made  for  a  new  trial,  which  was  heard  at 
the  general  term  upon  exceptions  directed  to 
be  heard  there  In  the  first  Instance,  they 
were  overruled,  and  Judgment  was  ordered 
to  be  entered  for  the  defendants.  There 
were  two  grounds  taken  In  opposition  to  the 
plaintiff's  right  to  recover,  and  they  are 
stated  In  the  opinion  at  the  general  term  as 
controlling  the  disposition  of  the  case.  One 
was  that  the  premises  In  question  formerly 
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lay  between  high-water  mark  and  low-water 
mark  In  the  Harlem  river,  and,  therefore, 
did  not  pass  by  Goy.  Nicolls'  grant,  In  1686, 
to  the  freeholders  and  Inhabitants  of  Har- 
lem, through  whom  the  plaintiff  claims  to 
trace  hia  title.  The  other  ground  was  that 
the  deeds  in  evidence  did  not  locate  the 
property,  so  as  to  enable  the  court  or  the 
jury  to  render  Judgment  upon  the  complaint 

As  to  the  first  of  these  grounds,  a  careful 
review  of  the  evidence  must  lead  to  the  con- 
clusion that  almost,  if  not  quite,  all  of  the 
premises  were  within  high  and  low  water 
marks  of  the  Harlem  river.  That  is  the  ef- 
fect of  the  maps  and  of  some  o.f  the  other 
documentary  evidence,  and  also  of  the  tes- 
timony given  by  the  plaintiff's  witnesses.  If 
the  oral  evidence  proves  anything  with  any 
degree  of  certainty,  it  is  that  the  land  was 
covered  by  the  rise  of  the  tide  in  the  river. 
That  being  so,  the  case  falls  within  our  de- 
cision in  Sage  v.  City  of  New  York,  154  N. 
Y.  61,  47  N.  E.  1096,  where  we  held  that  the 
title  to  the  lands  within  the  tideway  of  the 
Harlem  river,  between  high  and  low  water 
marks,  was  vested  in  the  city  of  New  York 
through  Gov.  Dongan's  charter,  in  1686. 
That  case  decided  that  the  prior  grant  of 
Gov.  Nicolls  to  the  inhabitants  of  Harlem, 
in  1666,  was  confined  by  the  western  bank 
of  the  Harlem  river,  and  did  not  compre- 
hend within  its  boundarieet  the  meadows, 
pastures,  and  marshes  adjoining  the  bank 
of  the  river  as  a  part  of  the  grant;  that  the 
eastern  limit  of  the  lands  granted  was  high- 
water  mark;  and  that  his  grantees  took  no 
title  to  the  tideway,  or  other  right  in  the 
river  in  front  of  the  upland,  than  would  con- 
sist in  those  privileges  or  easements  inher- 
ent in  the  riparian  title,  and  which  might  be 
held,  as  against  all  but  the  crown  as  trustee, 
for  the  people  at  large.  This  constitutes  a 
fatal  objection  to  the  plaintilTB  case,  inas- 
much as  he  relied  ui>on  a  conveyance  made 
by  the  inhabitants  of  Harlem  to  one  Barent 
Waldron,  through  whom  he  claims  as  a  pred- 
ecessor in  title. 

But,  if  there  could  be  any  doubt  upon  this 
point,  the  second  ground  is  fatal  to  the  plain- 
tiff's claim.  The  court  below  was  quite  cor- 
rect in  holding  that  the  conveyances,  subse- 
quent to  Waldron's  possession,  failed  to  con- 
tain such  a  description  of  the  premises  In 
question  as  to  make  it  possible  to  locate 
them  as  a  part  of  the  property  described  in 
the  earlier  grants.  Two  principles  should 
control  In  an  action  of  ejectment.  One  is 
that  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  cannot  rely 
upon  any  weakness  in  that  of  the  defendant 
The  other  is  that  the  evidence  as  to  location 
must  not  be  of  that  indefinite  character 
which  permits  the  court  or  the  Jury,  to 
reach  a  determination  only  by  way  of  spec- 
ulation. In  this  case,  the  plaintiff's  evidence 
would  not  support  a  reasonable  inference 
that  the  property  described  in  the  complaint 
was  comprehended  within  any  of  the  earlier 


grants,  which  are  relied  upon  as  links  In  the 
record  chain  of  title. 

One  other  point,  only,  needs  to  be  referred 
to  in  the  disposition  of  this  appeal,  and  that 
relates  to  the  effect  of  the  proceedings  for 
the  opening  of  Eighth  avenue,  which  were 
confirmed  in  1816.  It  is  urged,  on  behalf  of 
the  plaintiff,  that  there  was  therein  an  offi- 
cial recognition  of  his  title  on  the  part  of 
the  city  of  New  York.  The  importance  of 
this  point  to  the  plaintiff  would  seem  to  be 
to  meet  the  claim  of  the  defendant  Sarah 
Lynch,  In  her  answer,  that  her  title  was 
derived  through  a  grant  of  the  premises  by 
the  city  of  New  York,  as  well  as  to  strength- 
en his  claim  by  such  evidence  aa  to  title. 
It  would  be  a  violent  assumption  to  hold 
that  any  portion  of  the  premises  in  question 
waa  included  within  the  description  in  the 
proceedings  which  is  relied  upon;  but  It  is 
a  sufficient  answer  to  the  argument  that 
such  proceedings  have  no  other  effect  than 
to  vest  in  the  city  the  title  to  the  lands  taken 
for  the  purposes  of  a  street  Neither  they, 
nor  the  incidental  proceedings  to  assess  the 
expenses  of  the  public  improvement  upon 
the  lands  benefited  thereby,  can  have  any 
effect  upon  the  titles  to  lands  outside  of 
those  actually  appropriated  by  the  public 
authorities.  There  is  no  authority  for  hold- 
ing otherwise,  and  reason  would  be  against 
it 

The  case  was  tried  with  exceeding  liberal- 
ity on  the  part  of  the  trial  judge  towards  the 
plaintiff,  with  respect  to  the  introduction  of 
docummtary  and  oral  evidence,  and  his  dis- 
missal of  the  complaint  for  failure  of  the 
plaintiff  to  make  out  a  case,  was  correct 
The  judgment  -and  order  appealed  from 
should  be  afilrmed,  with  costs.  All  concur, 
except  PARKER,  C.  J.,  not  sitting,  and  MAR- 
TIN, J.,  absent  Judgment  and  order  af- 
firmed. 

(U7  N.  T.  44») 
SNYDER  T.  SEAMAN. 
(Conrt  of  Appeals  of  New  York.    Jan.  10, 1899.) 

APPEAL  —  RevkkSAL  —  JPDOMRNT  EnTRT  —  COK- 
8TKUCTION— COCKT  OF  APPBAI-S— JURISDICTION — 
PaRTNBBSBIP  —  PaBTKER'B  TaI«»  —  AOCODST- 
INO. 

1.  Under  Code  Civ.  Proc.  {  1338,  reqairing 

the  court  of  appeals  to  presume  that  a  reversal 
of  a  jndKinent  by  the  supreme  court  was  not  on 
a  question  of  fact  unless  the  contrary  clearly  ap- 
pears, and  sections  1022  and  1317,  aathonzing 
the  supreme  court  on  reversal,  to  award  a  new 
trial,  or  enter  the  judRinent  which  the  undis- 
puted facts,  or  those  found,  warrant,  a  Judg- 
ment of  reversal,  recltiug:  "It  is  ordered  that 
said  judgment  is  hereby  reversed. '  And,  it 
appearing  that  the  defendant  has  fully  account- 
ed to  plaintiff,  •  •  •  it  is  further  ordered 
that  judgment  be  entered  for  defendant,  dismiss- 
ing the  complaint"— is  not  a  reversal  on  the 
facts. 

2,  Personal  taxes  of  a  partner  are  no  part  of 
the  expenses  of  the  firm,  and,  when  paid  from 
the  firm's  funds,  are  to  be  charged  against  each 
partner  on  an  accounting  of  the  firm's  assets. 

Appeal  from  supreme  court,  appelate  di- 
vision, Fbrst  department 
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Action  by  James  H.  Snyder  against  Lloyd 
I.  Seaman.  From  a  Judgment  of  the  ap- 
pellate division  (St  N.  ¥.  Supp.  696)  reversing 
a  Judgment  for  plaintiff  and  dismissing  his 
complaint,  be  appeals.     Uerersed. 

Herbert  M.  Lloyd,  for  appellant  John  W. 
Weed,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  for  an 
accounting.  On  the  Ist  day  of  May,  1885,  the 
plaintiff  and  defendant  entered  into  written  ar- 
ticles of  co-partnership  for  the  purpose  of  deal- 
ing In  butter,  cheese,  and  produce,  as  com- 
mission merchants,  which  continued  until  the 
30th  day  of  April,  1882.  At  the  time  of  the 
dissolution  of  the  co-partnership  a  dispute 
arose  over  the  personal  taxes  assessed  against 
the  defendant  In  the  city  of  New  York  for 
the  years  1885  to  1891,  Inclusive,  which  bad 
been  paid  out  of  the  co-partnership  funds, 
and  charged  to  store  expenses.  There  were 
other  matters  about  which  the  parties  differ- 
ed, but  they  were  finally  adjusted,  so  that 
this  action  was  prosecuted  solely  for  the 
purpose  of  adjusting  their  differences  with 
reference  to  the  taxes.  Upon  the  trial  the 
referee  found  that  the  personal  taxes  assessed 
against  the  defendant  for  the  years  named 
were  paid  by  the  firm's  money,  and  charged 
on  the  books  to  store  expenses,  and  that  he 
was  of  the  opinion,  as  he  states  In  his  deci- 
sion, "that  these  taxes  should  not  have  been 
charged  against  the  firm  as  part  of  the  ex- 
pense of  carrying  on  the  firm;  that  they  were 
no  part  of  such  expenses.  The  defendant 
might  as  well  have  charged  his  living  ex- 
penses. They  were  not  within  the  spirit  or 
the  letter  of  the  articles  of  co-partnership, 
and  in  fact  there  Is  no  evidence  that  these 
taxes  were  assessed  solely  upon  the  defend- 
ant's capital  employed  in  the  business,  nor 
can  it  be  rightly  said  that  the  plaintiff  rati- 
fied the  defendant's  acts.  There  is  no  con- 
sideration passing  from  the  defendant  to  the 
plaintiff  to  uphold  any  claim  of  ratification. 
I  do  not  think  that  the  yearly  balances  that 
were  struck  can  be  considered  as  an  account- 
ing between  the  parties."  For  the  reasons 
stated,  be  ordered  Judgment  In  favor  of  the 
plaintiff  for  the  sum  of  $576.75.  Upon  an  ap- 
peal to  the  appellate  division  the  Judgment  was 
reversed,  and  the  complaint  dismissed,  with 
costs.  The  judgment,  after  containing  the 
nsoal  recital,  is  as  follows:  "It  is  ordered 
that  the  said  Judgment  Is  hereby  reversed. 
And  it  appearing  that  the  defendant  has  fully 
accounted  to  the  plaintiff  for  all  moneys  re- 
ceived by  him,  and  has  not  denied  the  plain- 
tiff's interest  In  claims  remaining  uncollected, 
it  is  further  ordered  that  Judgment  be  en- 
tered for  the  defendant,  dismissing  the  com- 
plaint," etc. 

The  respondent  claims  that  this  is  a  reversal 
upon  the  facts,  and  that,  consequently,  we 
have  no  power  to  review  the  Judgment.  We 
do  not  so  understand  the  order.  Section  1338 
of  the  Code  of  Civil  Procedure  requires  us 


to  presume  that  the  Judgment  was  not  re- 
versed upon  a  question  of  fact,  unless  the  con- 
trary clearly  appears  in  the  record  body  of 
the  Judgment  or  order  appealed  from.  Upon 
again  referring  to  the  Judgment  by  the  appel- 
late division,  It  win  be  observed  that  It  under- 
took to  deal  with  two  questions:  First, 
whether  the  Judgment  should  be  reversed; 
and,  second,  whether  a  new  trial  should  be 
granted,  or  the  complaint  dismissed.  The 
first  question  it  disposed  of  by  ordering  the 
Judgment  reversed,  without  specifying  wheth- 
er the  reversal  was  based  upon  the  law  or  the 
facta.  Then  the  court  approached  the  con- 
sideration of  the  second  question,  and  states 
that  it  appearing  that  the  defendant  has  fully 
accounted  to  the  plaintiff  for  all  moneys  re- 
ceived by  him,  and  haa  not  denied  the  plain- 
tiff's interest  in  claims  remaining  uucoUected, 
it  is  ordered  that  a  Judgment  be  entered  for 
the  defendant,  dismissing  the  complaint.  The 
respondent  contends  that  this  Is  an  express 
finding  of  the  facts  by  the  appellate  division, 
directly  the  reverse  of  those, found  by  the 
referee.  We  do  not  so  construe  the  pro- 
vision. In  the  first  place,  the  appellate  di- 
vision sits  as  a  court  of  review,  and  In  no 
sense  as  a  trial  court  Under  sections  1022 
and  1317  of  the  Code,  It  has  the  power,  upon 
reversal,  to  award  a  new  trial,  or  grant  to 
either  party  the  judgment  which  the  facts 
warrant  but  this  has  reference  only  to  the 
conceded  or  undisputed  facts,  or  those  found 
by  the  trial  court,  so  that  the  court  In  de- 
termining whether  the  complahit  should  be 
dismissed,  or  a  new  trial  granted,  Is  called  up- 
on to  determine  the  legal  liability  of  the  par- 
ties upon  conceded  or  found  facta  which  la, 
and  always  has  been,  a  question  of  law.  Bene- 
dict V.  Amoux,  154  N.  Y.  715,  49  N.  E.  326. 
As  we  understand  the  provisions  in  the  Judg- 
ment the  appellate  division  considered  the 
facts  to  be  undisputed,  and  that  on  such  facts 
there  was  no  liability  in  law  on  the  part  of 
the  defendant  to  account  to  the  plaintiff.  We 
must  therefore,  under  the  provisions  of  sec- 
tion 1338  of  the  Code,  assume  that  the  re- 
versal was  upon  the  law,  and  not  the  facta; 
and  thus  it  becomes  our  duty  to  review  the 
Judgment  and,  upon  the  facts  as  found,  we 
think  the  conclusion  of  law  was  properly  dis- 
posed of  by  the  referee.  The  Judgment  of 
the  appellate  division  should  be  reversed,  and 
that  entered  upon  the  report  of  the  referee 
affirmed,  with  costs  In  all  courts.  All  con- 
cur, except  ORAY  and  MARTIN,  JJ.,  absent 
Judgment  reversed,  eta 


(1B7  N.  T.  663) 
BARRETT  v.  NEW  YORK  CENT.  &  H.  R. 

R.  CO. 
(Court  of  Appeals  of  New  York.    Jan.  10,  1890.) 

RAILROAng— IXJCRIRS  TO  TkESPASSRKS — EVIDENCE 

— Deci.akations  of  Pekson  Injured. 
1.  In  an  action  to  recover  for  injuries  received 
through  being  pushed   from   a   freight  train  on 
which  plaintiff  had  no  right  to  ride,  defendant 
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may  show  a  conrenuitlon  between  plaintiff  and 
a  third  person  concerning  the  circumstances 
and  cause  of  the  accident,  including  plaintiff's 
statements  in  such  conversation  as  to  his  ob- 
ject in  taking  the  ride. 

2.  His  declaration  as  to  whether  he  was 
pushed  off  the  train  by  the  conductor  or  brake- 
man  is  Ukewise  admissible. 

Bartlett,  J.,  dissenting. 

Appeal  from  supreme  court,  general  term. 
Fourth  department 

Action  by  John  Darwin  Barrett  against  the 
New  York  Central  &  Hudson  Blvcr  Bailroad 
CJompany.  From  a  Judgment  of  the  general 
term  (38  N.  Y.  Supp.  1121),. affirming  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

a  D.  Prescott,  for  appellant  L  3.  Evans 
and  A.  D.  Kneeland,  for  respondent 

O'BRIEN,  J.  The  plaintiff  recovered  a 
verdict  In  this  action  for  $7,600  as  damages 
for  a  personal  injury.  The  Judgment  of 
course,  implies  that  the  defendant  Is  respon- 
sible for  this  injury,  and  yet  it  would  be  diffi- 
cult, upon  the'  conceded  facta,  to  conceive  of 
a  case  In  which  the  railroad  had  so  little  to 
do  with  It,  or  where  the  damages  which  the 
plaintiff  has  suffered  can  be  so  plainly  traced 
to  his  own  misconduct  On  his  own  state- 
ment he  w^  a  young  man,  24  years  old,  with 
a  wife  and  child  living  in  Rome,  N.  Y/  About 
8  o'clock  in  the  evening  of  Saturday,  June  3, 
1893,  he  left  bis  house,  and  went  down  town, 
met  a  companion,  and  both  of  them  engaged 
in  drinking  quite  freely.  In  the  course  of 
the  evening  It  seems  that  they  concluded,  for 
some  reason,  to  go  to  Utica,  15  miles  east  of 
Rome;  but  as  the  regular  passenger  train 
leaving  Rome  for  the  former  place  at  10:25 
had  left,  they  were  willing  to  make  the  Jour- 
ney on  a  freight  train.  The  plaintiff  says 
that  a  freight  train  came  along  at  the  rate 
of  10  or  12  miles  an  hour,  and  he  Jumped  on. 
His  companion  thought  this  performance  too 
dangerous,  or,  as  he  expressed  It  "too  risky," 
and  failed  to  get  on.  Bo  the  plaintiff,  after 
riding  a  short  distance,  and  finding  that  he 
had  left  bis  companion  behind.  Jumped  off 
the  train,  and  went  back  after  him.  After 
some  time  both  of  them  found  another 
freight  train,  north  of  the  station,  which  they 
supposed  was  about  to  go  east  and,  boarding 
It  they  got  upon  a  coal  car.  They  rode  some 
little  distance  on  this  train,  when  It  stopped, 
tot  the  reason  that  another  freight  train  was 
upon  the  same  track  Just  ahead  of  them. 
They  assumed  that  by  getting  on  the  train 
ahead,  they  would  reach  Utlca  sooner.  So, 
leaving  the  coal  car,  they  proceeded  along  a 
highway  and  through  a  cattle  guard  to  the 
forward  train,  and  got  onto  the  platform  of 
the  caboose  attached  to  that  train.  At  this 
point  In  the  railroad  there  was  a  complicat- 
ed system  of  tracks,  at  least  seven  In  all,  if 
not  more.  There  was  some  switching  on 
other  tracks,  and  after  a  time  the  conductor 
came  along  and  ordered  both  men  off  the 
train,  which,  of  course,  he  had  not  only  the 


right  to  do,  but  It  was  bis  dntj.  The  plain- 
tiff's companion  obeyed  the  order,  and  got 
off,  sustaining  no  injury  whatever.  The 
plaintiff  says  that  he  refused  to  get  off  while 
the  train  was  moving,  or  until  It  was  stopped, 
and  states  that  thereupon  the  conductor  took 
him  by  the  shoulder,  and  pushed  him  off,  and 
Immediately  he  came  In  collision  with  anoth- 
er train,  that  was  on  an  adjoining  track,  and 
sustained  the  injury  complained  of. 

The  theory  of  the  action  is  that  the  con- 
ductor either  used  more  force  than  was  neo 
essary  to  remove  the  plaintiff  from  the  train, 
or  put  him  off  at  such  a  dangerous  place  that 
he  was  liable  to  receive,  and  did  receive,  per- 
sonal  injuries.    It  Is  not  denied  that  the 
plaintiff,  at  this  late  hour  In  the  night  after 
leaving  the  platform  of  the  caboose,  came  la 
contact  in  some  way  with  a  car  on  an  adja- 
cent track,  and  was  Injured.    But  that  he 
was  thrown  from  the  car  as  claimed,  or  that 
the  conductor  used  any  unnecessary  force  or 
violence,  was  denied,  .and  the  evidence  of  the 
conductor,  and  of  other  persons  present  who 
had  any  opportunity  of  knowing  the  facts, 
contradicted   the  plaintiff's  version  of  the 
transaction.    Any  misconduct  or  negligence 
on  the  part  oi  the  conductor  In  removing  the 
plaintiff  from  the  train  Is  sustained  only  by 
the  testimony  of  the  plaintiff  himself,  and 
that  Is  far  from  being  clear  or  consistent 
with  the  whole  transaction.    But  so  far  as 
we  are  concerned  wltb  the  actual  methods 
employed  to  remove  the  plaintiff  from  the 
train,  we  will  assume  that  his  evidence  was 
sufficient  to  carry  tlie  case  to  the  Jury,  and 
we  will  assume  that  the  charge  of  the  learn- 
ed trial  Judge  to  the  effect  that  while  the  de- 
fendant's servant  had  a  right  to  remove  the 
plaintiff  from  the  train,  yet  be  had  no  right 
to  use  unnecessary  violence  or  to  expose  bira 
to    any    unnecessary   danger,    was    correct 
That  is  the  most  favorable  view  that  can  be 
taken  of  the  case  upon  the  plaintlCTs  own 
version  of  the  transaction. 

It  is  enacted  In  section  426  of  the  Penal 
Code  that  "a  person  who  rides  on  any  en- 
gine or  any  freight  or  wood  car  of  any  rail- 
way company,  without  authority  or  permis- 
sion of  the  proper  officers  of  the  company, 
or  of  the  person  in  charge  of  the  car,  or  en- 
gine, or  who  gets  on  any  car  or  train  while 
in  motion  (for  the  purpose  of  obtaining 
transportation  thereon  as  a  passenger),  is 
guilty  of  a  misdemeanor."  That  the  plain- 
tiff and  his  companion  were  guilty  of  a  plain 
violation  of  this  statute  Is  not  denied,  and 
yet  the  plaintiff  has  succeeded  in  obtaining 
from  a  jury  a  very  large  verdict  against  the 
defendant  This  case,  it  seems  to  me;  will 
furnish  a  precedent  f<)r  a  new  class  of  ac- 
tions under  the  law  of  negligence,  since  any 
one,  however  careless  or  reckless,  may,  in 
defiance  of  the  statute,  board  a  railroad 
freight  train,  and  when  the  conductor  un- 
dertakes to  remove  him,  unless  he  uses  all 
the  drcumspcx  >  i  and  gentleness  possible, 
the  party  removed  may,  upon  hia  own  testi- 
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mony,  recover  against  the  railroad.  We  do 
not  mean  to  say  that  this  court  can  always 
prevent  such  results,  since  the  questions  are, 
In  their  nature,  questions  of  fact,  to  be  de- 
termined at  the  trial  and  by  the  verdict  of  a 
jury.  All  that  we  mean  to  say  now  is  that, 
when  a  railroad  company  attempts  to  defend 
Itself  in  a  court  of  Justice  against  such  a 
claim  as  this,  it  is  entitled  to  the  benefit  of 
every  fact  and  circumstance  that  can  have 
any  legitimate  bearing  upon  the  nature  of 
the  transaction,  and  It  has  the  right  to  be 
accorded  the  benefit  of  every  principle  or 
rule  of  evidence  that  has  any  tendency  to 
aid  In  its  defense.  In  this  case,  since  we 
have  assumed  that  the  plaintiff's  testimony 
could  not  be  ignored  by  the  court,  there  were 
three  questions  of  fact  before  the  Jury. 
These  were:  The  negligence  of  the  defend- 
ant, depending  only  upon  the  proof  with  re- 
spect to  the  unlawful  or  improper  act  of  the 
conductor;  the  contributory  negligence  of 
the  plaintiff;  and  the  damages  which  he  was 
entitled  to  recover.  The  defendant  was  en- 
titled to  draw  out  from  the  witnesses  any 
fact  or  circumstance  that  had  any  legiti- 
mate bearing  upon  these  issues  or  any  of 
them. 

On  the  trial  the  defendant  called  a  wit- 
ness who  had  a  conversation  with  the  plain- 
tiff a  short  time  after  the  accident  in  which 
the  plaintiff  stated  to  him  some  of  the  facts 
and  circumstances  under  which  the  accident 
occurred.  Of  course,  the  admissions  or  dec- 
larations of  the  plaintiff  to  this  witness 
touching  the  circumstances  of  the  accident 
were  competent  evidence  against  him. 
Among  other  things,  this  witness  testified 
that  the  plaintiff  admitted  to  him  that  his 
wife  had  tried  to  prevent  his  going  to  Dtica, 
and  that  If  he  had  gone  back  with  her  the 
accident  would  not  have  happened.  The  de- 
fendant's counsel  then  propounded  to  the 
witness  this  question:  "Did  he  tell  you  what 
he  was  going  to  Utica  for?"  This  was  ob- 
jected to  as  Immaterial.  The  objection  was 
sustained,  and  the  defendant's  counsel  ex- 
cepted. It  must  be  borne  in  mind  that  this 
witness  was  testifying  to  a  conversation 
which  he  had  with  the  plaintiff  himself  con- 
cerning the  circumstances  and  cause  of  the 
accident  The  defendant  was  entitled  to  all 
the  conversation,  and  whatever  the  plaintiff 
admitted  to  him  concerning  the  purpose  for 
which  he  got  onto  the  train  was  not  incom- 
petent If  he  was  upon  the  train  In  pursuit 
of  some  urgent  errand,  brought  about  by 
some  overruling  necessity,  or  if  he  was  there 
In  consequence  of  some  stress  of  circum- 
stances, the  Jury  might  be  disposed  to,  and 
could  legitimately,  look  upon  his  conduct 
with  some  leniency.  If  he  was  there  In  pur- 
suit of  some  amusement,  or  upon  some  un- 
necessary errand.  It  would  naturally  change 
their  view  of  his  conduct  from  the  begrin- 
nlng;  while,  If  he  was  unable  to  tell  the 
purpose  for  which  he  boarded  the  train,  or 
the  end  that  he  had  in  view,  it  might  well 


constrain  the  jury  to  doubt  whether  his 
mind  was  In  such  a  condition  as  to  enable 
him  to  remember  what  transpired.  With 
respect  to  this  exception.  It  Is,  therefore, 
quite  sufficient  to  say  that  the  defendant 
was  entitled  to  place  before  the  Jury  all  that 
was  said  by  the  plaintiff  to  the  witness  on 
that  occasion,  and  the  purpose  for  which  the 
plaintiff  violated  a  statute  to  get  upon  this 
train,  and  the  purpose  for  which  he  was  up' 
on  the  platform  of  the  caboose.  This  testi- 
mony might  have  had  some  bearing,  either 
upon  the  issue  of  contributory  negligence  or 
upon  the  damages  which  the  Jury  was  asked 
to  award  him.  I  think  the  ruling  of  the 
court  which  denied  to  the  defendant  the 
right  to  make  the  Inquiry  was  error. 

The  defendant's  counsel  also  propounded 
to  the  same  witness.  In  various  forms,  the 
following  question:  "Q.  Did  he,  at  any 
time,  at  any  of  the  conversations  or  sugges- 
tions as  to  the  transaction,  say,  in  words  or 
in  substance,  that  the  conductor  or  brake- 
man  threw  him  off,  or  forced  him  off,  of  the 
caboose,  or  off  Its  platform?"  This  question 
was  objected  to  by  the  plaintlfTs  counsel  as 
Incompetent  and  immaterial,  which  objec- 
tion was  sustained  by  the  court  and  an  ex- 
ception taken  in  behalf  of  the  defendant 
The  defendant's  counsel  then  changed  the 
form  of  the  question,  and  made  it  somewhat 
more  simple.  He  then  put  it  In  this  form: 
"Q.  Was  there  anything  said  by  blm  [mean- 
ing the  plaintiff]  in  regard  to  any  one  having 
forced  him  off  any  car,  as  the  cause  of  the 
accident?"  "Q.  And,  If  so,  state  what  it 
was."  The  plaintlfTs  counsel  objected  to 
this  question  as  being  a  compound  question, 
and  added,  "The  first  part  of  It  I  object  to." 
The  court  sustained  the  objection,  and  the 
defendant's  counsel  excepted.  The  defend- 
ant was  seeking  to  prove  tiy  this  witness  the 
platntlfTs  own  version  of  the  transaction 
which,  he  claimed,  resulted  in  the  injury, 
and  this  was  at  a  time  Immediately  after 
the  accident,  before  any  suit  was  commen- 
ced, and  perhaps  when  there  were  not  as 
many  temptations  to  pervert  the  truth.  On 
the  trial  the  plaintiff  attempted  to  show  that 
the  cause  of  the  injury  was  the  violent  or 
Improper  act  of  the  conductor  In  removing 
him  from  the  train.  If,  before  he  had  com- 
menced the  suit,  and  while  the  whole  trans- 
action was  fresh  In  his  mind,  he  had  at- 
tempted to  describe  the  occurrence,  and  had 
omitted  from  the  description  the  most  im- 
portant circumstance  that  he  testified  to  at 
the  trial,  and  the  only  circumstance  which 
would  enable  him  to  recover,  surely  this  dis- 
crepancy in  the  two  statements  might  have 
been  brought  by  the  defendant  to  the  atten- 
tion of  the  Jury.  1  Greenl.  Ev.  §§  196,  201. 
When  a  party  to  an  action  before  suit  at- 
tempts to  state  the  facts  of  the  case,  and 
omits  to  state  the  only  fact  upon  which  a 
subsequent  action  could  be  based,  and  then 
at  the  trial  attempts  to  supply  this  missing 
link  by  his  own  testimony,  surely  all  this 
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may  be  presented  to  the  Jury,  to  enable  them 
to  judge  whether  the  party  told  the  truth  as 
a  witness  upon  the  trial,  or  before  he  be- 
came a  litigant,  when  the  facts  and  circum- 
stances were  fresh  in  his  memory.  So  I 
thlnlc  the  ruling  of  the  court  upon  the  objec- 
tion made  to  the  questions  put  to  the  wit- 
ness, and  which  are  here  referred  to,  was 
error,  for  which  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs 
to  abide  the  event  All  concur  (PARKER, 
C.  J.,  and  VANN,  J.,  on  second  groimd  stated 
In  opinion),  except  BARTLBTT,  J.,  dissent- 
ing, and  MARTIN,  J.,  not  sitting.  Judgment 
reversed,  etc. 


(158  N.  Y.  24) 

STBINBACK  v.  DIEPENBROCK  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 

LiFB  iKBOBANOB—RionT  TO  Assign  Poliot  — 

iNStlRABLB  I:(TEBE8T. 

A  valid  policy  of  life  insurance  may  be  as- 
signed to  one  havinK  no  insurable  interest  in 
the  life  of  the  insured. 

Appeal  from  supreme  court,  appellate  di- 
vision. First  department 

Action  by  Erwln  Steinback  against  Louise 
Diepenbrock,  executrix,  and  another,  to  de- 
termine the  right  to  the  proceeds  of  a  policy. 
B^m  a  Judgment  of  the  appellate  division 
(37  N.  X.  Supp.  279),  affirming  a  judgment  for 
plalntltr,  defendant  Diepenbrock  appeals. 
Affirmed. 

A.  B.  Woodmff  and  William  Phllppean,  for 
appellant    J.  C.  Meyers,  for  respondent 

PARKER,  G.  J.  The  counsel  for  the  ap- 
pellant, in  his  argument  insisted  with  great 
earnestness  and  force  that  the  position  sev- 
eral times  asserted  by  this  court  in  support 
of  the  legality  of  the  assignment  of  a  policy 
of  insurance  to  a  person  having  no  insurable 
interest  in  the  life  of  the  Insured  is  a  mis- 
taken one,  and  In  conflict  with  the  decisions 
of  the  United  States  supreme  court  and  the 
court  of  last  resort  In  many  of  the  states. 
Wamock  v,  Davis,  104  U.  S.  776;  Insurance 
(To.  V.  Hazzard,  41  Ind.  116;  Insurance  Co.  v. 
Sturges,  18  Kan.  93;    Schonfleld  v.  Turner. 

75  Tex.  324,  12  S.  W.  626;  Basye  T.  Adams, 
81  Ky.  368;  and  Hehnetag's  Adm'r  y.  MlUer, 

76  Ala.  183,— fmmlah  support  for  his  assertion 
as  to  the  mle  In  the  United  States  supreme 
court  and  in  some  of  the  other  states.  Sup- 
ported by  these  authorities,  the  counsel  chal- 
lenged the  correctness  of  the  mle  that  con- 
cededly  has  been  long  acquiesced  In  in  this 
state  by  the  courts  and  the  profession.  In- 
deed, Mr.  Justice  Field,  In  his  opinion  In 
Wamock  v.  Davis,  supra,  stated  the  rule  In 
this  state  to  be  that  a  valid  assignment  of 
a  policy  of  insurance  could  be  made  to  a 
person  without  interest  In  the  insured.  But 
the  appellant  contends  that  while  this  may 
be  the  rule  here,  the  decisions  In  other  Juris- 
dictions demonstrate  that  our  position  Is 
wrong  as  a  matter  of  sound  public  policy, 


and,  th^efore,  the  true  rule  should  be  laid 
down,  notwithstanding  that  expressions  in- 
ducing the  belief  that  the  above  rule  obtain- 
ed may  have  been  made  by  our  courts.  It 
is  urged  that  this  task  will  not  be  a  difficult 
one,  for  the  reason,  as  the  appellant  con- 
tends, that  there  have  been  no  cases  In  this 
state  where  the  question  was  necessarily  up 
for  decision,  and,  therefore,  all  that  has  been 
said  upon  that  subject  by  this  court  is  mere 
dictum. 

In  St  John  ▼.  Insurance  Co.,  13  N.  Y.  31. 
a  recovery  in  favor  of  the  plaintiff  against 
an  insurance  company  was  sustained  where 
It  appeared  that  one  Noyes  had  efTected  pol- 
icies of  insurance  upon  his  own  life  and 
shortly  afterwards  assigned  them  to  the  plain- 
tiff for  a  valuable  consideration.  In  the  an- 
swer the  defendant  alleged,  by  way  of  de- 
fense, that  the  plaintiff  was  entitled  to  re- 
cover only  the  amount  of  money  that  he  had 
advanced  as  a  consideration  of  the  transfer 
of  the  policy  to  him,  and  that.  If  defendant 
was  liable  beyond  such  amount  upon  the 
policy,  the  personal  represenatives  were  in- 
terested In  the  excess,  and,  therefore,  neces- 
sary parties  to  the  suit  And  upon  the  close 
of  the  evidence  the  counsel  for  the  defendant 
pressed  the  point  that  the  plaintiff  had  no 
Insurable  Interest  in  the  life  of  the  Insured, 
and,  therefore,  was  not  entitied  to  judgment 
The  court  regarded  the  question  as  one  neces- 
sary to  be  passed  upon  In  the  final  disposi- 
tion of  the  case,  and,  after  considering  It 
held  that  the  policies  in  question  were  valid 
in  their  Inception,  and  that  the  assignment 
of  them  to  the  plaintiff  did  not  affect  the  lia- 
bility of  the  company,  and  that  to  entitle  the 
assignee  to  a  recovery  it  was  not  necessary  for 
him  to  have  had  an  Insurable  interest  in  the 
life  of  the  insured.  The  next  case  was  Val- 
ton  V.  Assurance  Co.,  20  N.  Y.  S3,  where 
Schumacher  obtained  a  policy  on  his  life  for 
$10,000,  and  by  his  articles  of  co-partne»hip 
agreed  that  the  plaintiff  and  another  partner 
should  become  the  owners  of  the  policy  and 
all  due  thereon  in  the  event  of  his  death  be- 
fore the  termination  of  the  partnership. 
This  contingency  happened,  and  the  court 
held  that  it  operated  to  vest  absolutely  the 
Utie  to  the  policy  in  the  plaintiff  and  his  other 
partner,  and  a  recovery  could  be  had  there- 
on as  against  the  defendants.  It  will  be  ob- 
served that  in  the  cases  cited  the  contest  was 
between  the  assignee  and  the  company  is- 
suing the  policy,  and  the  question  was  not 
squarely  presented  whether,  as  between  the 
assignor  and  the  assignee,  the  assignee  would 
be  entitied  to  retain  more  than  the  sum  ac- 
tually Invested  by  him,  which  is  the  rale 
In  some  jurisdictions.  But  It  necessarily  was 
decided  that  the  policy  was  not  rendered  In- 
valid by  the  assignment  and,  further,  that  the 
assignee  acquired  thereby  the  right  to  enforce 
collection  of  the  full  amount  of  the  policy 
from  the  company. 

In  Olmsted  v.  Keyea,  86  N.  Y.  593,  the 
plaintiff,  having  obtained  the  proceeds  of  a 
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policy  of  life  Insurance,  brougbt  an  action  for 
the  purpose  of  ascertaining  and  determining 
the  conflicting  claims  of  various  defendants 
to  the  moneys  paid  on  the  policy.  It  appear- 
ed that  Keyes  procured  a  policy  of  Insurance 
on  his  life,  payable  to  the  plaintiff  as  trustee 
for  his  wife  Huldah;  Huldah  died  intestate 
a  few  years  later;  afterwards  Keyes  married 
again,  and  thereupon  the  plaintiil,  for  value, 
assigned  the  policy  to  Keyes'  second  wife,  at 
his  request  Keyes  'subsequently  died  intes- 
tate, leaving,  htm  surviving,  his  widow  and 
one  child  by  her  and  several  children  by  his 
first  wife.  It  was  held  that  during  the  life 
of  the  first  wife  the  policy  was  her  property, 
and  npon  her  death  the  title  vested  in  her 
husband  as  survivor,  and,  be  having  caused 
it  to  be  assigned  to  his  second  wife,  the  as- 
signment vested  the  title  In  her,  and  she  alone 
was  entitled  to  the  money  due  thereon. 
There  was  a  difference  of  view  In  the  court 
as  to  the  disposition  of  the  case,  and  the  argu- 
ment that  led  to  the  decision  considered  with 
care  the  assignability  of  a  policy  of  life  insur- 
ance like  any  other  contract. '  In  the  course 
of  the  argument  the  court  referred  to  and 
considered  many  authorities  in  England  and 
In  this  country,  and  reached  the  conclusion 
that,  while  an  Insurable  Interest  Is  necessary 
to  enable  one  to  take  out  a  policy  of  insur- 
ance on  the  life  of  another,  it  is  not  neces- 
sary that  the  assignee  of  a  policy  validly  is- 
sued should  have  such  an  interest.  After 
careful  examination  of  that  opinion,  we  find 
It  impossible  to  reach  any  other  conclusion 
than  that  It  was  Intended  to  put  at  rest  what- 
ever controversy  there  may  have  been  In  this 
state  touching  the  assignability  of  a  valid 
policy  of  insurance.  The  case  at  bar  is  the 
only  one  we  know  of  where  the  role  laid 
down  In  the  case  last  refeiTed  to  has  been 
seriously  questioned,  although,  it  Is  true  that 
some  discussion  of  the  principle  was  had  in 
Wright  V.  Association,  118  N.  Y.  237,  23  N.  E. 
186,  where  the  defendant  unsuccessfully 
challenged  the  right  of  the  assignee  to  recov- 
er, on  the  ground,  among  others,  that  the 
plalntUI  had  not  an  insurable  interest  In  the 
life  of  the  Insured  at  the  time  of  the  assign- 
ment The  court  in  its  opinion  cited  the  case 
of  Olmsted  v.  Keyes,  supra. 

The  result  of  our  further  examination  per- 
suades ns  that  what  has  been  understood  to 
be  the  rule  In  this  state  is  not  only  in  line 
with  the  authorities  in  most  Jurisdictions 
upon  that  subject,  but  is  sound  as  a  matter 
of  public  policy.  It  was  formerly  the  rule 
In  England  that,  while  a  policy  of  Insurance 
could  not  be  assigned  at  law.  It  could  in 
equity.  By  the  act  of  1867  (30-31  Vict  c. 
144)  a  policy  of  life  Insurance  was  made  as- 
signable at  law,  and  In  some  of  the  decisions 
It  was  said  by  the  court  that  the  object  of  the 
statute  was  to  enable  the  assignee  to  sue  in 
his  own  name;  but  It  did  not  in  any  other 
tvay  Improve  the  position  of  the  assignee, 
who  could  before  that  secure  the  money  In 
equity.     British  Uqultable  Ins.  Co.  v.  Ureat 


Western  Ry.  Co.,  88  Law  J.  Ch,  132;  In  re 
Turcan,  40  Ch.  Dlv.  5.  The  rule  asserted  by 
this  court  has  also  been  held  to  be  the  law 
in  many  of  our  sister  states  in  a  number  of 
cases,  where  the  question  has  been  raised 
either  in  actions  brought  by  personal  repre- 
sentatives of  the  assignor  to  recover  the  mon- 
ey received  by  the  assignee  on  a  policy  or  In 
suits  brought  by  the  company  issuing  the 
policy  for  the  purpose  of  determining  wheth- 
er the  personal  representatives  or  the  as- 
signee were  entitled  to  the  proceeds,  all  claim- 
ants being  made  parties  defend^t.  Insur- 
ance Co.  V.  Allen,  138  Mass.  24;  Eckel  v. 
Renner,  41  Ohio  St  232;  Martin  t.  Stubblngs, 
136  IlL  387,  403,  18  N.  E.  657;  Fitzgerald  v. 
Insurance  Co.,  56  Conn.  116,  18  AU.  673,  and 
17  AtL  411;  Clark  v.  AUen,  11  B.  I.  43»; 
Murphy  v.  Red,  64  Miss.  614,  1  South.  761; 
Rlttler  V.  Smith,  70  Md.  261.  16  Aa  880. 
These  authorities  are,  it  seems  to  us,  well 
grounded  in  principle.  They  recognize  not 
only  the  existence  of,  but  the  necessity  for, 
the  rule  that  forbids  any  insurance  upon  the 
life  of  a  person  in  which  the  person  for  whose 
benefit  the  Insurance  is  made  has  no  Interest. 
Such  a  policy  constitutes  what  is  termed  a 
"wager  policy,"  or  a  mere  speculative  con- 
tract npon  the  life  of  the  Insured,  with  a 
direct  Interest  to  favor  of  its  early  termina- 
tion. It  la,  in  terms,  forbidden  by  statute  in 
England  (14  Geo.  Ill,  c.  48)  and  in  many  other 
Jurisdictions,  including  this  state  (Laws  1882, 
c.  680,  8  56);  and  this  court  held  in  Ruse  v. 
Insurance  (^o.,  23  N.  Y.  616,  that  such  insur- 
ance Is  void  at  common  law,  and  that  the 
English  statute.  In  so  far  as  it  prohibits  such 
Insurance,  Is  merely  a  declaratory  act 

But  the  question  we  are  considering  pre- 
supposes a  valid  contract  of  Insurance,  the 
policy  being  issued  either  for  the  benefit  of  the 
assured  personally,  or  for  the  benefit  of  some 
one  having  an  Insurable  Interest  in  the  as- 
sured at  the  time  of  the  taking  out  of  the 
policy.  Such  a  policy  constitutes  a  contract 
to  pay  a  certain  amount  of  money  to  the 
payee  on  the  death  of  the  assured.  It  is  a 
chose  in  action,  with  all  the  ordinary  inci- 
dents belonging  thereto,  and  as  such  may  be 
assigned,  either  as  collateral  or  absolutely,  as 
the  payee  may  elect  While  an  Insurable 
interest  in  the  payee  is  necessary,  to  the  first 
tostance,  to  the  creation  of  a  valid  contract 
it  is  not  necessary  that  snch  toterest  should 
continue.  The  case  of  a  wife  divorced  from 
her  husband  will  serve  as  an  illustration. 
The  policy  taken  out  for  her  benefit  during 
the  existence  of  the  married  relation  is  not 
affected  by  a  subsequent  severance  of  that  re- 
lation through  a  decree  of  a  court  of  compe- 
tent Jurisdiction,  by  which  she  ceases  to  have 
an  Insurable  toterest  to  his  life.  Insurance 
Ck).  V.  Schaefer,  94  U.  S.  457.  The  mate- 
riality of  the  value  of  the  toterest  has  rela- 
tion to  the  question  whether  the  policy  is 
taken  out  to  good  faith,  and  not  as  a  gam- 
bling transaction.  If  it  be  taken  out  In  good 
faith,  then  a  sound  public  policy,  would  seem 
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to  require  that  the  payee  should  be  per- 
mitted to  treat  it  as  he  may  any  other 
chose  in  action,  and  go  to  the  I)est  marliet  he 
can  find,  either  to  seil  it  or  borrow  money  on 
it  It  would  substantially  contine  him  to 
such  terms  as  the  company  issuing  the  policy 
should  choose  to  make  with  him,  if  he  should 
be  limited  in  his  choice  of  a  purchaser  to  the 
party  having  an  interest  in  the  continuance 
of  the  life  of  the  assured. 

On  the  other  hand,  it  is  said  that,  if  the 
payee  of  a  policy  be  allowed  to  assign  it,  a 
safe  and  convenient  method  is  provided  by 
which  a  wagering  contract  can  be  safely 
made.  The  insured,  instead  of  taking  out  a 
policy  payable  to  a  person  having  no  insura- 
ble interest  In  bis  life,  can  take  it  out  to 
himself,  and  at  once  assign  it  to  such  person. 
But  such  an  attempt  would  not  prove  suc- 
cessful, for  a  policy  issued  and  assigned,  un- 
der such  circumstances,  would  be  none  the 
less  a  wagering  policy  because  of  the  form 
of  It  The  intention  of  the  parties  procuring 
the  policy  would  determine  its  character, 
which  the  courts  would  unhesitatingly  declare 
in  accordance  with  the  facts,  reading  the  pol- 
icy and  the  assignment  together,  as  forming 
part  of  one  transaction.  Cammack  v.  Lewis, 
15  Wall.  643,  and  Warnock  v.  Davis,  104  U. 
S.  775,  were  cases  where  the  policies  were 
taken  out  in  order  that  they  might  be  as- 
signed to  the  assignees,  through  their  pro- 
curement under  circumstances  that  might 
well  be  beld^  to  be  in  evasion  of  the  law  pro- 
hibiting gaming  policies.  In  Warnock's  Case 
the  agreement  touching  the  procurement  of 
the  policy  and  the  use  to  be  made  of  it  in- 
cluding the  promise  to  assign  it,  was  In  writ- 
ing, and  executed  the  very  day  the  policy 
was  applied  for,  and  the  day  following  the 
assured  executed  an  assignment  of  the  policy, 
which  had  in  the  meantime  been  Issued  in 
pursuance  of  such  an  agreement  The  in- 
surance company  paid  over  the  money  to  the 
assignee,  and  the  court  held  that  the  personal 
representatives  of  the  assured  were  entitled 
to  receive  from  the  assignees  all  the  money, 
except  the  sums  advanced  by  them  under  the 
agreement  plus  the  sum  paid  by  them  to  the 
widow.  In  the  opinion  It  is  said  that  the  as- 
signment of  the  policy  to  a  party  not  having 
an  insurable  interest  is  as  objectionable  as 
the  taking  out  of  a  policy  in  his  name.  That 
remark  was  clearly  true  as  applied  to  the  facts 
of  that  case,  for  the  policy  was  taken  out  In 
pursuance  of  an  agreement  to  assign  it  It 
was,  therefore,  in  fact,  a  policy  taken  out  for 
the  benefit  of  parties  having  no  insurable  in- 
terest although  in  form  issued  to  the  as- 
sured, and  by  him  assigned  to  such  parties. 
In  such  case  the  court  will  always  declare  the 
fact  to  be  as  it  is,  without  regard  to  the  effort 
of  the  parties  to  hide  the  truth  and  cheat 
the  law.  But  the  language  employed  by  the 
court  and  evidently  advisedly,  is  broad 
enough  to  cover  all  assignments  of  policies  to 
parties  not  having  an  Insurable  interest,  in- 
cluding as  well  those  taken  out  in  good  faith. 


and  kept  up  as  long  as  the  financial  coDdi- 
tlon  of  the  insured  permits,  as  those  deliber- 
ately taken  out  for  the  purpose  of  speculatiun 
upon  a  life  that  the  intended  beneficiary, 
whether  as  payee  In  the  policy  or  by  assign- 
ment has  no  interest  in  prolonging.  The 
point  of  actual  separation  between  the  cases 
assei-ting  the  assignability  and  those  assert- 
ing the  nonassignability  of  policies  of  iasw- 
ance  to  persons  not  interested  in  the  continu- 
ance of  the  life  of  the  assured  seems  to  b« 
that  those  asserting  nonassignability  proceed 
on  the  assumption  that  the  question  is  one 
of  law,  and  that  if  a  policy  is  not  assignable 
In  one  case,  it  cannot  be  in  any  case;  while 
in  the  other  line  of  cases  the  underlying  prin- 
ciple Is  that  all  valid  contracts  are  assignable, 
but  that  contracts  are  not  necessarily  valiil 
and  free  from  the  taint  of  gambling  becauise 
upon  their  face  they  appear  to  be  regularly 
and  properly  issued.  In  order  to  ascertain  the 
truth,  all  the  facts  and  circumstances  may  be 
proved,  and  If  it  then  &ppeas  that  the  parties 
intended  by  the  contract  to  enable  a  tliird 
and  uninterested  party  to  speculate  upon  tbe 
life  of  another,  the  court  will  declare  sucb 
contract  invalid,  not  because  of  the  assign- 
ment but  in  spite  of  it 

Warnock's  Case  and  this  one  are  very  wide 
apart  in  their  facts,  and  serve  very  well  to 
Illustrate  the  necessity  for  the  position  taken 
by  the  courts  of  this  state  upon  this  general 
subject  In  Decemt)er,  1887,  Alois  Diepen- 
brock  took  out  a  p<dlcy  of  insurance  on  bis 
life  In  the  Equitable  Life  Assurance  Society. 
He  paid  the  premiums  regularly  down  to  De- 
cember, 1S92,  a  period  of  about  five  years,  at 
which  time  the  surrender  value  of  the  policy 
was  about  $485.  He  was  pressed  for  money, 
and  finally  sold  the  policy  to  the  defendant 
Krdtmann  for  $600,  or  something  like  $115 
more  than  be  would  have  received  by  the 
surrender  of  the  policy  to  the  company.  He 
had  paid  a  much  larger  sum  in  premlums,- 
sometbing  over  $2,000,— and  there  seems  to 
be  no  good  reason  why  a  person  owning  such 
a  policy,  and  obliged  to  sell  it  should  not  be 
permitted  to  get  back  as  much  as  possible 
of  the  money  that  he  has  paid  out  for  insur- 
ance. His  condition  of  health  may  bave 
changed  very  materially,  of  which  fact  the 
company  can  take  no  advantage;  for  in  Its 
contract  It  made  allowance  for  that  possi- 
bility. There  is  no  good  reason  for  saying 
that  an  insured  person  should  not  have  the 
right  whenever  his  necessities  press  tiim,  be- 
cause of  a  failing  condition  of  health  that  as- 
sures a  speedy  death,  to  realize  on  his  policy, 
and  obtain  for  It  something  like  a  fair  price, 
which  may,  perhaps,  be  almost  equal  to  its 
face  value. 

The  personal  representatives  of  the  assured 
contested  the  assignment  also,  on  the  ground 
that  it  was  intended  as  collateral,  although 
in  form  a  valid  assignment;  but  the  special, 
term  found  otherwise,  and  the  appellate  di- 
vision approved  that  finding,  so  that  question 
is  no  longer  open  for  consideration. 
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Other  Questions  are  presented  by  the  appel- 
lant, but,  after  a  careful  examination  of  them, 
we  conclude  that  no  error  was  committed  be- 
low that  will  support  a  reversal  of  the  Judg- 
ment The  Judgment  should  be  affirmed,  with 
costs.  All  concur,  except  MABTjlN,  J.,  absent 
Judgment  affirmed. 


(168  N.  T.  34) 

JACKSON    ARCHITECTURAL    IRON 

WORKS  V.  HURLBUT  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  10, 1890.) 

Trucemek— Common   Carrieks— Ordixart  Cabi 

— CONTRIBUTORT  NbOI^ISBNOE— HaRK- 

LEgs  Error. 

1.  Persons  engaged  in  the  business  of  gen- 
eral truckmen,  making  a  specialty  of  moving 
heavy  machinery,  who  keep  a  large  number  of 
trucks  and  horses,  and  employ  the  necessary 
help,  are  common  carriers. 

2.  A  regular  tarifF  of  charges  is  not  essential 
to  create  a  truckman  a  common  carrier. 

3.  A  truckman,  whether  or  not  a  common 
carrier,  is  liable  for  failure  to  use  ordinary  care 
in  unloading  goods  moved  by  him. 

4.  In  an  action  against  truckmen  for  negli- 
gence in  unloading  machinery  which  they  had 
moved,  the  question  as  to  contributory  negli- 
gence, in  that  plaintiff  ordered  the  machinery  to 
be  unloaded  at  once,  on  its  delivery  after  dark, 
is  for  the  jury. 

5.  Error,  if  any,  in  admitting  certain  evidence 
as  to  damages,  is  harmless,  where  the  verdict 
was  for  less  than  the  amount  of  damages  clear- 
ly proven  by  the  evidence. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  by  the  Jackson  Architectural  Iron 
Works  against  Henry  A.  Hurlbut  Jr.,  aiid 
another.  From  a  Judgment  of  the  general 
term  (36  N.  Y.  Supp.  808),  affirming  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Charles  A.  Collin,  for  appellants.  Jesse 
Grant  Roe,  for  respondent 

O'BRIEN,  J.  Tbe  question  in  tbls  case  in- 
volved the  responsibility  of  the  defendants 
for  an  Injury  to  property  while  It  was  to 
their  custody  as  bailees  for  hire  or  reward. 
They  were  employed  by  the  platotiff  in  Feb- 
ruary, 1892,  to  transport  a  large  planing  ma^ 
chine,  used  for  planing  iron,  over  30  feet  long 
and  weighing  over  10  tons,  from  the  foot  of 
Twenty-Third  street  on  the  North  river,  to 
the  plaintiff's  factory  at  East  Twenty-Eighth 
street.  In  the  city  of  New  York.  The  agreed 
compensation  for  tbe  service  was  $60.  They 
undertook  to  perform  the  work,  and  while 
unloading  the  machine  at  the  factory  It  was 
broken  and  seriously  damaged,  and  hence  it 
is  alleged  that  they  failed  to  perform  the 
service  which  they  undertook  to  perform, 
since  they  did  not  deliver  the  property  ac- 
cording to  the  duty  Imposed  upon  them  by 
law.  The  plaintiff  recovered  a  verdict  of 
$500  as  damages  for  tli£  injury  to  the  ma- 
chine and  for  the  loss  of  the  use  of  it  while 
it  was  being  repaired,  and  the  judgment  en- 
tered on  the  verdict  iios  been  affirmed  at  the 
general  term. 


The  principal  question  discussed  In  the 
case  concerns  the  duty  or  obligation  which 
the  law  imposed  upon  the  defendants  when 
they  undertook  to  perform  the  service.  The 
learned  counsel  for  the  defendants  contends 
that  their  responsibility  was  not  that  of  a 
common  carrier,  and  that  they  were  not  sub- 
ject to  the  strict  liability  which  Is  an  inci- 
dent of  that  relation;  in  other  words,  tbat 
they  were  not  insurers  for  tbe  safe  ddivery 
of  tbe  machine,  as  a  common  carrier  is  for 
the  delivery  of  the  goods  or  property  which 
he  undertakes  to  carry  and  deliver.  At  the 
trial  the  court  was  requested,  to  behalf  of 
the  defendants,  to  instruct  the  Jiuy  that  they 
were  In  this  transaction  carriers  for  hire, 
and  not  common  carriers.  This  request  was 
refused,  and  an  exception  taken.  It  will  be 
seen  hereafter  that  it  is  not  very  important 
to  determine  whether  the  defendants  were 
common  carriers,  or  merely  engaged  under  a 
contract  with  the  plaintiff  to  transport  tbe 
machine  for  a  stipulated  compensation.  The 
question  with  respect  to  the  true  legal  rela^ 
tlon  In  which  the  defendants  stood  to  the 
plaintiff,  whether  a  common  carrier  or  some- 
thing else,  is  an  abstract  one.  But,  since  the 
defendants  complain  of  the  refusal  of  tbe 
learned  trial  Judge  to  give  to  the  Jury  the  in- 
struction requested,  and  insist  that  this  er- 
ror, if  it  be  one,  may  have  prejudiced  the 
defendants  on  the  whole  case,  it  may  be 
proper  to  examtoe  it  briefly,  in  order  to  see 
how  much  of  substance  there  is  to  the  ex- 
ception. 

The  defendants  advertised  themselves  as 
geperal  truckmen,  their  particular  specialty 
being  the  moving  of  heavy  machtoery.  They 
kept  and  matotained  for  this  purpose  a  large 
number  of  trucks  and  horses,  and  the  neces- 
sary help  for  tbe  prosecution  of  this  busi- 
ness. On  this  state  of  facts  there  was  no  legal 
error  to  the  refusal  of  tbe  learned  trial  Judge 
to  Instruct  the  Jury  that  tbe  defendants  were 
not  common  carriers.  Truckmen,  wagoners, 
cartmen,  and  porters,  who  undertake  to  carry 
gooda  for  hire  as  a  common  employment  in 
a  city,  at  from  one  town  to  another,  are 
common  carriers.  It  is  not  necessary  that 
the  exclusive  business  of  the  parties  shall  be 
carrying.  Where  a  person  whose  prtoclpal 
pursuit  is  farming  solicits  goods  to  be  car- 
ried to  the  market  town  in  his  wagon  on 
certato  occasions,  he  makes  himself  a  com- 
mon carrier  for  those  who  employ  him.  The 
circumstance  that  the  defendants  had  no 
regular  tariff  of  charges  for  their  work,  but 
that  a  special  price  was  flxed  by  agreement 
does  not  change  the  relation.  "The  necessity 
for  a  different  charge  in  each  case  arises,  of 
course,  out  of  the  difference  in  labor  in  hand- 
ling articles  of  great  bulk.  The  charge  to 
each  case  may  be  proportioned  to  the  risk 
assumed,  and  commensurate  with  the  car- 
rier's responsibility  as  such.  A  common  car- 
rier is  one  who,  by  virtue  of  his  calling,  un- 
dertakes, for  compensation,  to  transport  per- 
sonal property,  from  one  place  to  another  for 
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all  auch  aa  may  choose  to  employ  bim;  and 
every  one  who  undertakes  to  carry  for  com- 
pensation the  goods  of  all  persona  Indiffer- 
ently, Is,  as  to  liability,  to  be  deemed  a  com- 
mon carrier.  Bank  t.  Brown,  3  Wend.  158; 
Schouler,  Ballm.  &  Cair.  (2d  Ed.)  361;  Story, 
Ballm.  S{  49S,  4B6;  2  Kent,  Oomm.  (4tb  Ed.) 
pp.  S98,  680;  2  Pars.  Oont  165,  175;  Ang. 
Oarr.  870;  AUen  v.  Sackrlder,  87  N.  Y.  841; 
Lough  T.  Outerbrldge,  143  N.  Y.  271,  88  N. 
E.  292.  WhUe,  therefore,  the  question  as  to 
whether  the  defendant*  were  subject  to  the 
responsibility  of  common  carriers  was  not 
Tery  material  In  this  case,  yet  we  think  It 
would  be  difficult  to  show  that  there  was 
any  legal  error  In  the  charge  of  the  learned 
trial  Judge  In  that  respect. 

This  was  not  an  action  against  the  defend- 
ants as  common  carriers.  They  were  not 
held  liable  upon  the  ground  that  they  were 
Insurers  of  the  safety  of  the  property  which 
they  undertook  to  deliver,  but  on  the  ground 
of  negligence.  It  must  be,  and  is,  admitted 
that  they  were  bound  by  their  contract  to 
exercise  at  least  reasonable  care  in  the  trans- 
portation and  delivery  of  the  machine,  and 
that  they  are  liable  for  damages  caused  by 
their  negligence  In  the  discharge  of  the  duty 
which  they  undertook  to  perform.  The  case 
was  tried  upon  the  theory  that  the  defend- 
ants failed  to  nse  reasonable  care  In  un- 
loading the  machine  after  it  had  reached  its 
destination,  and  through  this  negligence  the 
damage  and  Injury  occurred.  In  the  com- 
plaint the  defendants  are  charged  with  neg- 
ligence In  the  performance  of  this  duty,  and 
this  allegation  was  sustained  by  evidence  at 
the  trlaL  At  all  events,  the  evidence  waa 
sufficient  to  require  its  submission  to  the 
Jury,  and,  the  finding  on  that  question  hav- 
ing been  In  favor  of  the  plaintiff,  it  is  not 
open  to  question  or  review  here.  All  this  Is, 
we  think,  very  clear  from  the  charge  and 
requests  made  in  behalf  of  the  defendants. 
The  court  was  requested  by  the  defendants' 
counsel  to  charge  that,  as  carriers  for  hire, 
they  were  not  liable  for  loss  or  injury  which 
could  not  have  been  prevented  by  the  pse  of 
ordinary  diligence,  and  that  they  were  not 
liable  for  any  loss  or  injury  occasioned  by 
unavoidable  accident  These  propositions 
were  charged  as  requested,  and  hence  it 
plainly  appears  that,  although  the  court  re- 
fused to  charge  that  the  defendants  WMe  not 
common  carriers,  yet  he  did  charge  that  they 
were  not  liable  for  any  loss  or  Injury  which 
could  not  have  been  prevented  by  ordinary 
diligence.  So  the  measure  of  liability  which 
the  defendants  were  held  to  was  that  of  ordi- 
nary diligence  and  care.  This  was  certain- 
ly the  most  favorable  view  of  the  case  that 
the  defendants  had  any  right  to  expect;  and, 
since  the  Jury  has  found  upon  sufficient  evi- 
dence that  they  were  wanting  In  the  exer- 
cise of  such  care  In  unloading  the  machine 
from  the  truck  at  the  factory,  the  merits 
of  the  controveray  are  not  open  to  review 
Is  this  court 


It  Is  also  urged  that  the  plaintiff,  through 
Its  servants  or  employes,  present  at  the  time 
of  the  delivery  of  the  machine,  was  guilty 
of  negligence  contributing  to  the  Injury.  It 
seems  that  the  track  with  this  machine  ar- 
rived at  the  factory  some  time  after  dark, 
and  it  Is  said  that  the  defendants  advised 
against  unloading  such  a  heavy  machine  at 
that  time,  but  that  the  plaintifrs  superin- 
tendent said  that  It  could  not  remain  out 
doors  all  night  and  that  It  should  be  de- 
livered. This  is  the  interference  on.  -the 
part  of  the  plaintiff's  agents  that  Is  said  to 
constitute  contributory  negligence.  It  Is 
quite  sufficient  to  say,  with  respect  to  that 
branch  of  the  defense,  that  the  evidence  was 
of  such  a  character  as  required  the  court 
to  submit  It  to  the  Jury,  and  It  was  submit- 
ted with  Instructions  that  If  It  was  shown 
that  the  negligence  of  the  plaintiff  or  Iti 
agents  contributed  In  any  way  to  the  Injury, 
there  could  be  no  recovery.  So  the  ques- 
tions of  negligence  and  contributory  negli- 
gence have  been  removed  by  the  verdict  of 
the  Jury  from  the  domain  of  controversy  Is 
this  court 

There  remains  one  other  question  to  be 
considered,  and  that  arises  npon  an  excep- 
tion taken  to  the  admission  In  behalf  of  the 
plaintiff  of  certain  evidence  on  the  ques- 
tion of  damages.  It  is  urged  that  the  trial 
court  admitted  evidence  on  that  subject  to 
show  the  loss  of  profits  from  inability  to  nse 
the  machine  after  the  Injury  and  until  re- 
paired. But  no  evidence  as  to  loss  of  prof- 
its was  given.  Some  proof  was  given  that 
the  plaintiff  was  compelled,  on  account  of 
the  Injury  to  the  machine,  to  send  work  out 
of  the  shop  in  order  to  complete  contracts 
they  had  on  hand  at  the  time  of  the  break- 
ing of  the  machine,  and  that  for  such  work 
they  were  compelled  to  pay  a  sum  amounting 
to  $435.  This  was  not  proof  of  the  loss  of 
profits,  bat  of  the  loss  occasioned  to  the 
plaintiff  by  Inability  to  use  the  machine  on 
account  of  the  defendants'  negligence.  Wa 
are  not  prepared  to  say  that  this  evidence 
was  not  entirely  competent  under  the  cir- 
cumstances of  the  case.  Allen  v.  Fox,  61 
N.  Y.  662;  Redmond  v.  Manufacturing  Co., 
121  N.  Y.  41S,  24  N.  B.  924.  But  it  la  not 
necessary  to  consider  that  question,  since  It 
appears  that  the  evidence  was  Immaterial, 
and  could  not  very  well  have  operated  to  the 
injury  of  the  defendants,  even  if  not  admis- 
sible. The  verdict  of  the  Jury  wss  for  $500. 
The  proof  was  substantially  uncontradicted 
that  a  new  bed  was  abscHutely  necessary  ta 
repair  the  machine  and  render  It  fit  for  use, 
and  that  the  cost  of  this  waa  9866.  It  la 
plain  that  the  machine  was  not  an  artlde 
that  the  plaintiff  could  procure  in  the  mar- 
ket at  any  time,  and  hence  the  expense  of  re- 
storing it  to  a  condition  for  use  was  a  proper 
element  in  the  estimation  of  the  damages, 
and  that  Item  of  expense  alone  exceeds  the 
verdict  The  defendants'  counsel  requested 
the  court  to  charge  the  Jury  that  the  meaa- 
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ure  of  damage 'is  that  compensafion  which 
will  fit  the  actual  loss  sustained,  and  which 
was  the  natural  and  proximate  consequence 
of  the  defendants'  act;  also,  that  no  dam- 
ages which  might  fairly  be  supposed  not  to 
hare  been  the  natural  and  necessary  conse- 
quence of  the  defendants'  act  could  be  re- 
corered.  These  propositions  were  charged 
by  the  court  as  requested.  The  item  of  the 
expense  of  restoring  the  machine  to  a  con- 
dition that  would  render  It  fit  for  use  is  cer- 
tainly within  the  principle  of  this  request 
The  cost  of  procuring  necessary  worlc  to  be 
done  outside  the  factory,  in  order  to  enable 
the  plaintiff  to  fill  its  contracts,  resulting 
from  Inability  to  use  the  machine,  would 
seem  to  be  within  the  same  principle  also. 
But,  since  proof  of  the  first  item  is  sufflcient 
to  sustain  the  verdict  rendered,  the  right  to 
recover  the  other  item  need  not  be  consider- 
ed or  discussed. 

On  the  whole  case  it  is  apparent  that  the 
rulings  at  the  trial  and  in  the  charge  were  quite 
as  favorable  to  the  defendants  as  the  law 
permits,  and  the  amount  of  the  verdict  was, 
under  the  circumstances,  extremely  moderate. 
The  Judgment  is  right,  and  should  be  affirm- 
ed, with  costs.  All  concur  (VANN,  J.,  In  re- 
sult), except  i^ARTIN,  J.,  absent  Judgment 
affirmed. 


(loS  N.  T.  46) 

EISEMAN  et  aL  v.  HEINE  et  aL 
(Court  of  Appeals  of  New  York.    Jan.  10,  1890.) 
Sals  —  Kvidencb  ov  Contbact  —  Qubstion  for 

JURT. 

In  an  action  for  damages  for  failure  to  de- 
liver 300  pieces  of  sillt  bought,  plaintiff  testified 
that  he  gave  defendant  an  order  for  300  pieces 
positively,  and  200  pieces  conditionally.  Defend- 
ant mailed  to  plaintiff  a  copy  of  an  order  show- 
ing but  300  pieces  ordered,  whereupon  plaintiff 
wrote  defendant  that  there  was  another  condi- 
tional order  for  200  pieces,  which  he  desired  fill- 
ed. Defendant  denied  receiving  any  such  order, 
and  thereafter  wrote  plaintiff  that  he  could  not 
furnish  the  silk.  Btld  to  show  snch  a  conflict 
of  evidence  as  to  make  the  question  as  to  wheth- 
er there  was  ever  a  contract  entered  into  one 
for  the  jury. 

Appeal  from  supreme  court,  appellate  di- 
vision, First  department 

Action  by  Samuel  Elseman  and  others 
against  Arnold  B.  Heine  and  others.  There 
was  a  Judgment  for  plaintiffs  affirmed  by  the 
appellate  division  (37  N.  I.  Supp.  861),  and 
defendants  appeal.    Reversed. 

Charles  E.  Bushmore,  for  appellants.  Bin- 
menstlel  &  Hirsch,  for  respondents. 

BARTLETT,  J.  The  plaintiffs  seek  to  re- 
cover damages  for  alleged  breach  of  contract 
to  deliver  goods  purchased  of  the  defend- 
ants, to  wit,  300  pieces  of  Kalki  silk.  The 
plaintiffs  declare  upon  a  cobtract  made  by 
them  with  the  defendants  to  deliver  300 
pieces  of  the  silk  In  question,  and  the  de- 
fendants answer,  denying  that  any  such  con- 
tract was  made.    The  learned  trial  Judge,  In 


charging  the  Jury,  said:  "The  defense 
which  is  set  forth  in  the  answer  is  that  there 
was  no  contract  made,  binding  upon  the  de- 
fendants. I  shall  have  to  charge  that  the 
defense  has  failed.  Where  the  facts  are  all 
conceded,  and  no  dispute  exists  with  refer- 
ence to  them,  whether  the  contract  is  made 
or  not  is  a  question  of  law,— a  matter  to  be 
determined  by  the  Judge,  and  not  by  the 
Jury."  The  Jury  were  allowed  to  assess  the 
damages. 

The  question  presented-  upon  this  appeal, 
therefore,  is  whether  the  contract  was  estab- 
lished by  undisputed  evidence,  so  as  to  en- 
title the  Judge  to  take  that  question  from  the 
Jury,  or  whether  there  Is  such  a  conflict  of 
evidence  as  entitled  the  defendants  to  go  to 
the  Jury  on  the  question  whether  the  minds 
of  the  parties  had  met  The  case  presented 
to  the  Jury  is  substantially  this:  Samuel 
Elseman,  one  of  the  plaintiffs,  took  the 
stand,  and  swore  that  he  gave  the  defend- 
ants' agent  Maass,  an  order  "for  changeable 
Kaiki  silk  of  three  hundred  pieces  positively, 
and  two  hundred  pieces  conditionally,  at 
thirty-two  and  one-half  cents  per  yard."  It 
is  to  I>e  remarked  that  the  witness  made  no 
attempt  to  explain  what  the  alleged  condi- 
tion was  as  to  the  200  pieces,  nor  was  it 
anywhere  explained  in  the  plaintiffs'  case: 
but  on  the  contrary,  the  correspondence  in 
evidence  tends  to  contradict  plaintiffs'  state- 
ment as  to  any  condition  in  the  sale.  The 
witness  goes  on  to  state  that  after  giving 
this  order  he  received  from  the  defendants 
a  copy  of  it  which  he  produced  la  court 
This  order  was  read  in  evidence,  and  called 
for  300  pieces  only,  at  32^  cents  per  yard, 
and  was  accompanied  by  a  letter  to  plain- 
tiffs from  the  defendants  reading:  "We  beg 
to  hand  you  herewith  copy  of  your  import 
order  on  Japanese  silks,  with  which  you  fa- 
vored our  Mr.  Maass.  Please  examine  same 
carefully,  and  acknowledge  receipt  by  re- 
turn malL"  This  letter  was  dated  Septem- 
ber>15,  1882,  and  two  days  later  the  plain- 
tiffs answered  as  follows:  "Your  copy  of 
order  of  three  hundred  pieces  of  changeable 
Kaiki  is  not  correct  The  order  was  given 
for  five  hundred  pieces.  The  account  for 
two  hundred  pieces  to  be  given  later.  Your 
Mr.  Maass  will  confirm  this.  In  regard  to 
your  letter  of  yesterday,  we  do  not  order 
goods  in  the  manner  you  suggest  Please 
send  us  the  additional  copy  of  order  for  two 
hundred  pieces."  It  Is  to  be  observed  that 
the  plaintiffs  make  no  statement  about  the 
additional  200  pieces  being  a  conditional 
sale,  bnt  demand  a  copy  of  order  covering 
them.  The  defendants  replied  to  this  letter 
as  follows:  "Answering  your  favor  of  the 
17th,  we  have  order  from  you  for  three  hun- 
dred pieces  changeable  Kaiki  silk  only.  We 
may  say  that  the  order  as  made  out  by  you, 
which  we  hold,'  only  calls  for  three  hundred 
pieces.  However,  may  this  be  as  it  will,  we 
will  write  by  Wednesday's  mail  to  our  Mr. 
Maass,  who  Is  now  on  his  way  to  Yokohama, 
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and  shall  instruct  htm  to  give  ns  bis  answer 
by  cable,  on  receipt  of  which  we  shall  com- 
muuicate  with  you.  In  the  meantime  you 
will  kindly  acknowledge  receipt  of  the  copy 
of  the  three  hundred  pieces,  if  you  find  the 
same  correct  in  every  particular  except  as  to 
quantity."  It  Is  admitted  that  this  letter 
was  not  answered.  Defendants  put  Maass 
on  the  stand  at  the  trial,  but  plaintiffs  did 
not  examine  him  as  to  the  contract  It  may 
be  remarked  that,  so  far  as  the  negotiation 
between  the  parties  is  concerned,  it  seems 
quite  difficult  to  decide  clearly  whether  the 
minds  of  the  parties  had  met  or  not;  the 
plaintiffs  claiming  a  sale  of  500  pieces  to 
them,  and  the  defendants  insisting  that  it 
was  300  pieces.  In  the  light  of  this  corre- 
spondence, the  defendants  were  naturally  In 
doubt  as  to  the  quantity  of  silk  they  were 
called  upon  to  deliver,  if  a  contract  existed. 
With  this  pending  dispute  as  to  quantity. 
It  was  not  competent  for  plaintiffs  to  sue  for 
the  lesser  amount  It  was  not  matter  of 
subsequent  election  with  them.  The  sole 
question  is,  what  was  the  original  contract? 
The  plaintiffs  insist  that,  outside  of  the 
direct  negotiation  leading  up  to  the  con- 
tract, there  are  two  very  significant  facts 
that  throw  light  upon  the  way  the  parties 
regarded  the  situation.  On  the  15th  day  of 
November,  1892,  about  two  months  after  the 
alleged  contract  was  made,  and  about  a 
month  before  the  first  goods  under  it  were  to 
be  delivered,  the  defendants  wrote  plaintiffs 
this  letter:  "We  regret  to  inform  you  that, 
according  to  advice  received  from  Japan,  and 
confirmed  by  our  Mr.  Maass,  who  has  Just 
returned  from  there,  it  Is  impossible  to  pro- 
duce changeable  Kalki  silks  in  colors  which 
would  be  satisfactory.  The  reason  is  that, 
certain  chemicals  being  used  and  not  boiled 
out  the  goods  become  spotted  (mildewed) 
while  in  stock."  The  plaintiffs  argue  from 
this  letter  that  It  makes  It  clear  that  the  de- 
fendants considered  they  rested  under  a  con- 
tract obligation  as  to  the  delivery  of  these 
silks.  It  Is,  however,  to  be  said,  from  de- 
fendants' standpoint  that  this  letter  In  no 
wise  clears  up  the  doubt  as  to  whether  the 
sale  was  for  300  or  500  pieces.  Twc  days 
after  the  receipt  of  the  last  letter,  the  plain- 
tiffs wrote  the  defendants  as  follows:  "In 
answer  to  yours  of  the  15th,  we  beg  to  say 
that  we  originally  ordered  five  hundred 
changeable  Kaiki  silks,  and  received  copy  of 
order  for  only  three  hundred.  We  ordered 
these  goods  of  you  at  the  time  we  could  have 
ordered  them  from  two  other  Japanese 
houses.  Have  sold  some  of  these  goods,  and 
shall  buy  them  on  the  market  for  your  ac- 
count. Other  houses  are  delivering  the 
goods,  and  we  see  no  reason  why  you  can- 
not deliver  them,  and  shall,  as  before  stated, 
hold  you  to  the  contract"  It  will  be  ob- 
served that  the  plaintiffs  are  still  insisting 
that  the  contract  covered  500  pieces  of  silk, 
and  propose  to  hold  defendants  to  that  con- 
tract   The  other  point  that  plaintiffs  insist 


goes  to  show  the  way  the  parties  regarded 
the  matter  of  the  existing  contract  Is  the 
fact  that  the  plaintiffs  tried  to  buy  similar 
goods  In  the  market  in  December,  1892,  aft- 
er being  notified  by  the  defendants  that  they 
could  not  fill  the  order;  also,  the  fact  that 
the  defendants  sought  to  make  a  similar 
purchase  in  the  open  market  about  the  same 
time.  We  therefore  come  back  to  the  ques- 
tion whether  these  conflicting  facts  rendered 
it  clear,  as  matter  of  law,  upon  imdlsputed 
evidence,  that  there  was  a  contract  on  the 
part  of  the  defendants  to  deliver  300  pieces. 
We  are  unable  to  reach  this  conclusion.  It 
was  peculiarly  a  question  for  the  Jury  to  de- 
termine whether  the  minds  of  the  parties 
actually  met  as  to  the  number  of  pieces  of 
silk  to  be  purchased  and  delivered.  The 
plaintiffs  insist  throughout  the  correspond- 
ence in  evidence  that  they  had  purchased 
500  pieces,  and  It  is  certainly  a  question  for 
a  Jury  to  decide  whether  any  definite  number 
of  pieces  of  silk  were  purchased  by  plain- 
tiffs of  the  defendants. 

We  express  no  opinion  as  to  the  merits  of 
this  cose,  and  rest  our  decision  on  the  one 
point  that  there  was  a  conflict  of  evidence 
sufficient  to  carry  the  case  to  the  Jury.  The 
Judgment  appealed  from  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide 
the  event.  All  concur,  except  GRAY,  J.,  ab- 
sent, and  MARTIN,  J.,  not  sitting.  Judg- 
ment reversed,  etc. 
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Ck»fTR*OT — GcARANTT— Material  Cbakobs. 

Corporation  debentures  provided  that  pay- 
ment was  charged  on  ail  its  uncalled  capital. 
The  corporation  s  articles  authorized  it  to  call 
for  unpaid  stock  subscriptions,  and  that  trans- 
fers should  be  subject  to  the  conditionB  under 
which  the  transferror  held;  that  the  directors 
might  refuse  to  register  transfers  of  stocks  if 
they  chose;  and  that  the  corporation  should 
liave  a  first  lien  on  all  stock  for  mone^  due 
from  the  holder.  A  contract  guarantying  a 
debenture  contained  a  provision  that  the  guar- 
antor should  use  his  influence  towards  keeping 
the  bolder  in  the  position  of  a  director  of  the 
corporation,  and  should  purchase  such  holder's 
shares  at  par  in  case  be  ceased  to  be  a  director. 
After  the  guarantor  executed  it,  the  corpora- 
tion, by  a  supplemental  agreement,  contracted 
to  procure  a  purcliaser  at  par  for  such  shares, 
and  to  transfer  them,  in  case  "either"  the  guar- 
antor defaulted  in  his  agreement  to  purchase  the 
shares,  or  the  corporation  should  refuse  to  reg- 
ister a  transfer.  Held,  that  this  agreement  ma- 
terially varied  the  provisions  of  the  contract 
in  that  it  bound  the  corporation  to  waive  its 
lien  on  such  stock  in  the  latter  event. 

Appeal  from  supreme  court,  appellate  di- 
vision, First  department 

Action  by  William  Robertson  and  others 
against  Alfred  Sully.  From  a  Judgment  of 
the  appellate  division  (37  N.  Y.  Supp.  935) 
affirming  a  Judgment  in  favor  of  plaintiffs, 
defendant  appeals.    Reversed. 
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Elihu  Root  aud  Frank  R.  Lawrence,  for 
appellant    S.  Hanf ord,  for  respondents. 

BARTLETT,  J.  This  action  was  brought 
to  enforce  the  written  guaranty  of  the  de- 
fendant to  pay  the  plalntifts  a  debt  of  £7,000 
and  interest,  due  them  from  the  Clarendon 
Land  Investment  &  Agency  CJompany,  Lim- 
ited. Two  defenses  were  interposed,  among 
others:  First,  that  the  written  contract  be- 
tween the  principal  parties,  of  which  the  con- 
tract of  guaranty  Is  a  part,  was  materially 
changed,  without  the  knowledge  or  consent 
of  the  defendant;  second,  that  there  was  no 
offer,  before  action  brought,  to  return  to  the 
defendant  certain  debentures  of  the  com- 
pany, deposited  by  him  under  the  contract 
as  collateral  security  for  his  guaranty.  The 
plaintiffs  reside  in  England,  and  the  com- 
pany is  an  Xbgllsh  corporation;  the  defend- 
ant is  a  resident  of  this  state.  The  plaintiff 
Robertson  and  the  defendant  were  holders  of 
the  debentures  and  stock  of  the  company, 
and  the  former  was  a  director,  at  the  time 
the  agreement  was  executed,  to  enforce 
which  this  action  is  brought  The  agree- 
ment bears  date  the  29tb  day  of  October, 
1889,  and  is  between  the  company,  of  the 
first  part,  the  defendant,  of  the  second  part, 
and  the  plaintiffs,  of  the  third  part  It  re- 
cites that  on  the  29th  day  of  July,  1886,  an 
agreement  was  made  between  the  defendant 
and  the  plaintiff  Robertson,  whereby  the  de- 
fendant guarantied  the  payment  by  the  com- 
pany of  the  principal  sum  of  .£7,000  and  In- 
terest, in  accordance  with  the  tenor  of  a 
coupon  debenture  of  the  company  held  by 
Robertson,  and  that  £14,000  of  certain  mort- 
gage debentures  of  the  company,  then  about 
to  be  issued  to  the  defendant,  should  stand 
charged,  by  way  of  collateral  security,  with 
the  payment  of  the  principal  sum  and  inter- 
est It  further  recites  that  all  of  the  plain- 
tiffs, at  the  request  of  the  company  and  de- 
fendant, bad  agreed  that  the  date  of  pay- 
ment of  the  principal  sum  should  be  en- 
larged to  the  12th  day  of  August,  1802,  upon 
the  terms  and  conditions  of  the  new  agree- 
ment, which  was  in  consideration  of  the 
premises  and  of  the  former  agreement  The 
debentures  to  be  charged  as  collateral  were 
to  be  deposited  with  Lloyd's  Bank,  Limited, 
at  No.  72  Lombard  street  in  the  city  of  Lon- 
don, so  long  as  any  part  of  the  sum  of  £7,000, 
or  any  interest  thereon,  should  remain  un- 
paid, or  until  it  should  be  necessary  to  en- 
force the  charge  by  sale  or  otherwise.  Upon 
repayment  of  the  said  sum  and  Interest  the 
debentures  were  to  be  transferred  and  de- 
lirered  to  the  defendant  or  his  nominees. 
Some  other  proyisious  material  to  this  con- 
troversy will  be  referred  to  later.  It  ap- 
pears that  the  company,  having  executed  the 
agreement  sent  It  to  the  defendant  at  the 
city  of  New  York,  and  be  signed  and  re- 
turned it  to  the  company,  its  execution  by 
Hobert.son  and  its  delivery  being  somewhat 
delayed  by  Robertson's  absence  in  Australia, 


caused  by  ill  health.  When  this  agreement 
was  delivered  to  Mr.  Robertson  to  execute, 
it  seems  to  have  contained  an  addition  there- 
to, which  never  came  to  the  defendant's 
knowledge  until  after  the  commencement  of 
this  action.  The  agreement,  when  executed 
by  the  defendant,  contained  a  fifth  subdi- 
vision, which  provided  that  so  long  as  any 
part  of  the  £7,000  remained  unpaid,  the  de- 
fendant was  at  all  times  to  exercise  his  pow- 
er and  influence  towards  keeping  the  plain- 
titt  Robertson  In  the  position  as  a  director 
of  the  company.  If  Robertson  from  any 
cause  ceased  to  be  a  director,  before  payment 
of  the  principal  sum,  the  defendant  obligated 
himself  to  purchase  at  par  the  shares  of  the 
company  then  owned  by  him. 

This  subdivision  of  the  original  agreemrait 
was  changed,  as  follows,  by  a  supplemental 
memorandum  dated  December  31,  1889: 
"Memorandum  Supplemental  to  the  Within 
Indenture.  Whereas,  It  was  part  of  the  ar- 
rangement under  which  the  within  written 
indenture  was  entered  into  that  the  company 
should  enter  into  the  agreement  on  its  part 
hereinafter  contained,  but  such  provision  was 
inadvertently  omitted  from  the  said  within 
written  indenture,  and  it  Is  accordingly  de- 
sired to  vary  the  said  indenture  in  manner 
hereinafter  appearing:  Now,  it  is  hereby 
agreed  as  follows:  (1)  There  shall  be  added 
at  the  end  of  clause  five  of  tiie  said  indenture 
the  words  following,  that  is  to  say:  'Pro- 
vided, always,  that  If  the  said  Alfred  Sully, 
his  executors  or  administrators,  shall  make 
default  in  purchasing  the  said  shares,  and 
having  the  same  duly  transferred  to  him  or 
them,  or  if  the  company  shall  refuse  to  reg- 
ister such  transfer,  then,  and  In  either  of 
such  cases,  the  company  will,  within  seven 
days  after  such  default  or  refusal,  as  the 
case  may  be,  procure  the  said  shares  to  be 
purchased  at  their  par  value  by,  and  trans- 
ferred to,  some  responsible  transferee.' " 
The  original  agreement,  as  thus  altered,  was 
in  the  possession  of  Robertson  at  the  time 
of  the  trial,  and  produced  by  him.  No  evi- 
dence was  offered  to  show  that  this  memo- 
randhm  was  attached  after  delivery  to  Rob- 
ertson of  the  original  agreement  and  the  pre- 
sumption stands  that  it  was  varied  by  the 
company  before  final  delivery,  by  adding  the 
memorandum,  based  upon  the  same  consid- 
eration. The  defendant  swears  that  he  had 
no  knowledge  of  the  alteration  until  after 
this  suit  was  instituted,  and  no  effort  was 
made  by  the  plaintiffs  to  prove  the  contrary. 
The  learned  appellate  division,  in  considering 
the  effect  of  this  added  memorandum  upon 
the  rights  of  the  parties,  conceded  that  if  this 
agreement  in  any  way  changed  the  relations 
of  the  parties,  and  at  all  injuriously  affected 
the  surety,  he  was  undoubtedly  discharged, 
whether  the  supplemental  agreement  Is  to  be 
considered  as  part  of  the  original  contract  or 
as  an  independent  agreement  It  however, 
reached  the  conduslon  that  there  was  no  ■ 
alteration  in  the  contract  which  the  defend- 
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ant  had  guarantied  to  perform,  bat  that  there 
were  additional  stipulations  in  respect  of 
what  the  company  would  do  In  case  the  de- 
fendant failed  to  comply  with  his  contract 
of  guaranty  as  to  the  indebtedness  mention- 
ed in  the  agreement;  defendant  was  to  do 
nothing  more;  his  obligation  was  not  chan- 
ged. It  was  an  additional  contract  upon  the 
part  of  the  company  In  case  the  defendant 
failed  to  perform  his  agreement.  If  this  be 
the  correct  construction  of  the  contract,  then 
tliis  judgment  should  be  affirmed,  but  we  are 
of  opinion  that  the  supplemental  or  independ- 
ent contract  wrought  a  change  in  the  agree- 
ment guarantied,  as  well  as  in  the  contract 
relations  existing  between  the  company  and 
Bobertson.  It  becomes  necessary  at  this 
point  to  look  into  the  articles  of  association 
of  the  company^  and  ascertain  the  precise  re- 
lations which  existed  between  the  company 
and  its  creditor  Robertson  at  the  time  of  the 
execution  of  the  agreement  of  October  29, 
1888.  Section  9  provides:  "The  directors 
may,  from  time  to  time,  make  such  calls  up- 
on the  members  In  respect  of  all  moneys  un- 
paid on  their  shares  as  they  think  fit."  This 
record  discloses  that  the  capital  stock  of  the 
company  had  not  been  fully  paid  in.  Sec- 
tion 11  enacts,  in  substance,  that  a  failure  to 
pay  the  call  subjects  the  holder  of  the  stock 
to  a  rate  of  Interest  of  10  per  cent,  per  an- 
num until  payment  Section  .14  provides: 
"The  Instrument  of  transfer  of  any  share  of 
the  company  shall  be  executed  both  by  the 
transferror  and  transferee,  and  the  transfer- 
ror shall  be  deemed  to  remain  the  holder  of 
such  share  until  the  name  of  the  transferee 
is  entered  In  the  registry  book  in  respect 
thereof."  Section  15  gives  the  form  of  trans- 
fer, wherein  the  holder  states  that  the  trans- 
fer is  "subject  to  the  several  conditions  on 
which  I  held  the  same  Immediately  before 
the  execution  hereof,  and  I,  the  said  [trans- 
feree], do  hereby  agree  to  accept  and  take 
the  said  shares,  subject  to  the  conditions 
aforesaid.''  Section  16  provides:  "The  di- 
rectors may  decline  to  register  any  transfer 
of  shares  unaccompanied  by  sufficient  evi- 
dence to  prove  the  title  of  the  transferror,  or 
any  transfer  made  by  a  member  who  is  In- 
debted to  the  company,  or  under  any  liability 
to  the  company,  or  on  the  ground  of  such 
shares  not  being  transferable  consistently 
with  any  agreement  made  with  the  allottees 
or  holders  in  respect  thereof,  or  in  the  case 
of  shares  not  fully  paid  up,  to  a  transferee 
of  whom  they  do  not  approve,  without  being 
compelled  to  state  their  reasons  for  such  dis- 
approval." Section  24  provides:  "The  com- 
pany shall  have  a  first  and  paramoimt  lien 
on  all  the  shares  of  stock  of  which  any  per- 
son Is  the  holder,  or  one  of  the  several  joint 
holders,  for  all  moneys  due  to  the  company 
from  him,  either  alone  or  jointly  with  any 
other  person,  whether  a  member  or  not;  and, 
where  a  share  of  stock  Is  held  by  more  per- 
sons than  one,  the  company  shall  have  a 
Ueo  thereon  in  respect  of  all  moneys  so  due 


to  them  from  all  or  any  of  the  holders  there- 
of, and  the  directors  may  refuse  to  register 
the  transfers  of  any  shares,  whether  folly 
paid  up  or  not,  or  of  stock  by  any  holder  or 
joint  holders  who  is  or  are,  or  any  <me  of 
whom  is,  then  indebted  to  the  company, 
whether  solely  or  jointly,  with  any  other  per- 
son, or  on  any  account  whatever.  •  •  •" 
Thus  it  appears  that,  under  these  articles  of 
association,  the  company  was  authorised  to 
make  calls  upon  its  shareholders  for  amounts 
unpaid  upon  the  stock,  and  enabled,  by  a  re- 
fusal to  transfer  shares  upon  its  books,  to 
continue  Its  lien  on  the  stock,  and  to  enforce 
payment,  not  only  for  calls  that  bad  been 
made,  but  those  that  might  be  necessary  in 
the  exigencies  of  the  corporate  business.  In 
other  words,  the  company  was  vested  with 
the  arbitrary  power  to  prevent  any  share- 
holder from  avoiding  those  obligations  im- 
posed upon  him  by  reason  of  the  fact  that 
there  was  a  balance  sdll  due  upon  his  shares. 
When  we  consider  that  the  debentures  pro- 
vided upon  their  face  that  payment  was 
charged  upon  all  the  uncalled  capital  of  the 
company.  It  becomes  manifest  that  every 
debenture  h(dder  was  Interested  In  having 
the  company  preserve  its  lien  on  all  stock  in 
the  bands  of  responsible  parties.  It  was  one 
of  the  sources  of  corporate  revenue  to  which 
the  debenture  holders  had  the  right  to  look 
for  payment  This  was  the  situation  which 
existed  when  the  defendant  guarantied  the 
payment  of  the  debenture  for  £7,000  and  in- 
terest held  by.  the  plaintiff  Bobertson. 

This  brings  us  to  a  critical  examination  of 
the  supplemental  or  independent  agreement, 
which  the  courts  below  have  held  In  no  way 
affected  the  position  of  defendant  as  guaran- 
tor. While  we  are  inclined  to  agree  with 
the  appelhite  division  that  it  is  not  Important 
whether  the  added  covenant  between  the 
company  and  Robertson  be  regarded  as  suik 
plemental  or  independent  yet  we  are  of  opin- 
ion that,  upon  its  face  and  on  the  facts  dis- 
closed, it  was  supplemental,  was  to  supply  an 
omission  tn  the  original  agreement  and  rest- 
ed upon  the  same  consideration.  The  mem- 
orandum opens  with  the  recitation:  "Where- 
as, It  was  part  of  the  arrangement  under 
which  the  within  written  indenture  was  en- 
tered into  that  the  company  should  enter  into 
the  agreement  on  its  part  hereinafter  con- 
tained, but  such  provision  was  inadvertently 
omitted  from  the  said  within  written  inden- 
ture, and  it  is  accordingly  desired  to  vary  the 
said  Indenture  in  manner  hereinafter  appear- 
ing." It  Is  clear  from  this  language  that  Rob- 
ertson regarded  the  omitted  covenant  as  of 
value  to  him,  and  the  company  recognized  the 
fact  that  he  was  entitled  to  it  The  material 
words  of  the  covenant  are  that  in  case  de- 
fendant or  his  executors  or  administrators, 
made  default  in  purchasing  Robertson's 
shares  under  the  conditions  named,  "and  hav- 
ing the  same  duly  transferred  to  him  or  them, 
or  If  the  company  shall  refuse  to  register 
such  transfer,  then  and  in  either  of  such  cases 
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the  company  will,  witbin  seven  days  after 
such  defaalt  or  refusal,  as  the  case  may  be, 
procure  such  shares  to  be  purchased  at  their 
par  value  by,  and  transferred  to,  such  re- 
sponsible transferee."  It  would  seem  as  if 
this  language  was  perfectly  clear,  and  deals 
with  an  alternative.  The  decision  below 
proceeds  upon  the  theory  that  it  deals  wholly 
with  defendant's  default,  and  provides  for 
an  additional  security  to  Robertson  by  the 
company  in  that  event  Manifestly,  this  is 
giving  but  partial  effect  to  the  covenant, 
which  does,  Indeed,  contain  the  meaning 
ascribed  to  It  by  the  court  below,  but  it  also 
provides  for  the  contingency  of  the  defend- 
ant fully  performing  his  agreement  with  Rob- 
ertson tn  the  purchase  of  his  stock,  and  the 
refusal  of  the  company  to  transfer  notwith- 
standing that  fact  The  covenant  deals  with 
"either  of  such  cases."  What,  then,  is  the 
effect  of  this  covenant.  In  case  the  defendant 
offered  to  purchase  Robertson's  stock,  as  he 
was  bound  to  do  If  the  latter  from  any  cause 
ceased  to  be  a  director,  but  coupled  that 
offer  with  the  lawful  demand  that  the  stock 
should  be  transferred  to  him  free  from  all 
Hens  of  the  company?  It  Is  obvious  that, 
unless  this  demand  of  a  clear  title  was  com- 
plied with.  It  was  greatly  to  the  interest  of 
defendant,  as  well  as  his  strict  legal  right  as 
guarantor  of  one  debenture,  and  as  owner  of 
others,  that  the  company  should  exercise  its 
power  of  refusal  to  transfer  the  stock,  and 
hold  Robertson  to  his  full  liability  as  share- 
holder. In  executing  the  supplemental  cove- 
nant the  company  deprived  itself  of  the  pow- 
er to  thus  coerce  Robertson  in  the  interest  of 
the  defendant,  as  guarantor  of  its  debenture, 
and  agreed  that  within  seven  days  after  their 
refusal  to  transfer  Robertson's  stock  to  de- 
fendant It  would  furnish  a  responsible  pur- 
chaser of  the  stock  at  par,  and  transfer  it  to 
him.  This  must  be  held  to  mean  a  tr^sfer 
upon  the  books  of  the  company.  The  com- 
pany had  no  right  to  waive  Its  lien  upon 
Robertson's  stock  for  unpaid  colls,  and  such 
other  liabilities  as  he  rested  under  as  a  share- 
holder, whose  stock  the  company  might  re- 
fuse to  transfer  upon  Its  books.  Unless  this 
covenant  meant  that  the  company  would  fur- 
nish a  purchaser  for  Robertson's  stock,  and 
register  the  transfer  in  Its  books,  the  execu- 
tion of  it  was  an  idle  ceremony,  of  no  pos- 
sible benefit  to  Robertson.  Such  a  registered 
transfer  on  the  books  would  vest  the  title 
of  the  stock  In  the  purchaser,  discharged  of 
all  liens  of  the  company.  The  consent  of  the 
company  to  this  transfer  is  an  act  of  abso- 
lute waiver.  The  supreme  court  of  the 
United  States  (National  Bank  v.  Watsontown 
Bank,  lOB  U.  S.  217,  22*2)  declared  that  the 
"transfer,  when  thus  consummated,  destroys 
the  relation  of  membership  between  the  cor- 
poration and  old  stocl^holder,  with  all  ita  in- 
cidents, and  creates  an  original  relation  with 
the  new  member,  free  from  all  antecedent 
obligation."  See,  also.  Hill  v.  Bank,  48  N. 
£L  300,  808;    Stebbins  v.  Insurance  Uo.,  8 


Paige,  350;  Mor.  Prlv.  Corp.  f  207;  Jones. 
Liens,  (  408;  Cook,  Stocks  &  S.  t  SSI.  The 
effect  of  the  added  covenant  to  the  original 
agreement  was,  therefore,  to  materially 
change  the  contract  guarantied,  and  the 
agreement  between  the  principals  as  welL  It 
follows  that  the  defendant  Is  discharged  from 
his  contract  of  guaranty.  As  the  conclusion 
we  have  reached  may  render  a  second  trial 
of  this  case  unnecessary,  it  is  not  Important 
to  consider  the  alleged  failure  of  plahitlffs  to 
tender  to  the  defendant  the  debentures  put 
up  as  collateral  t)efore  suit  was  begun.  No 
such  tender  was  called  for,  we  think,  under 
the  provisions  of  the  agreement  of  1889,  al- 
ready quoted.  These  collaterals,  if  of  any 
value,  are  presumably  tn  the  custody  of  the 
Lloyd's  Bank,  Limited,  London.  The  state- 
ment of  the  plaintiff  Jnpp,  when  on  the  stand, 
that  the  company  was  In  bankruptcy,  and 
the  collaterals  had  been  presented  by  the 
plaintiffs  in  the  liquidation  proceedings  as  a 
claim  against  the  estate,  does  not  necessarily 
imply  that  the  bank  has  parted  with  the 
custody  of  them;  and,  if  it  has,  It  would 
doubtless  be  liable  for  their  lull  value  on  fail- 
ure to  produce  upon  defendant's  demand. 
The  Judgment  should  be  reversed,  and  new 
trial  ordered,  with  costs  to  abide  the  event 
All  concur,  except  GRAY,  3^  absent  Jndg-  ■ 
ment  reversed,  etc. 


(1B7  N.  Y.  833) 

UNION  INS.  00.  OP  PHILADELPHIA  et 

al.  V.  CENTRAL  TRUST  CO.  OF 

NEW  YORK  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 

Akbitratios— SuBM  [ssioN— Revocation —  Liabii/- 

ITT  rOK    EXPKNtE. 

Where  a  sabmissioD  provided  that  a  deposit 
shcTuld  be  made  by  one  of  two  defendants  as 
security  for  the  award,  and  each  party  prom- 
ised not  to  revoke  the  submission,  but  it  was  re- 
voked by  the  other  defendant  before  the  award 
was  made,  expenses  incurred  in  preparing  for 
the  arbitration  are  payable  out  of  the  deposit, 
under  Code  Civ.  Proc.  S  2384,  providinR  that 
where  a  party  revokes  a  submission,  any  other 
party  thereto  may  recover  against  him  and  his 
sureties  on  the  submission,  or  any  instrument 
collateral  thereto,  all  expenses  in  preparing  tor 
the  arbitration. 
O'Brien,  J.,  dissenting. 

Appeal  from  supreme  court  general  term, 
First  department 

Action  by  the  Union  Insurance  Company  of 
Philadelphia  and  the  Insurance  Company  of 
the  State  of  Pennsylvania  against  the  Central 
Trust  Company  of  New  York,  the  Continental 
Insurance  Company  of  the  City  of  New  York, 
Impleaded  with  Kate  K  Dlmlck,  as  executrix 
of  Lorenzo. Dimick,  deceased.  From  a  Judg- 
ment for  plaintiffs  (32  N.  Y.  Supp.  838),  af- 
firmed at  general  term  (33  N.  Y.  Supp.  1135). 
defendants  appeal.     Affirmed. 

On  the  10th  of  October,  1885,  a  quadri- 
partite agreement  was  entered  into  between 
the  Union  Insurance  Company,  party  of  the 
first  part  the  Insurance  Company  of  the  State 
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of  FennBylvanla,  party  of  the  second  part, 
the  Continental  Insurance  Company,  party  of 
tbe  third  part,  and  Lorenzo  Dimick,  party  of 
the  fourth  part,  which,  after  reciting  the 
existence  of  certain  controversies  between 
the  parties  of  the  first  and  second  parts  and 
the  parties  of  the  third  and  fourth-  parts, 
arising  chiefly  out  of  the  dealings  of  said 
Dlmlclc  and  his  firm  in  the  affairs  of  said 
parties,  and  that  certain  civil  actions  were 
pending  between  the  parties  of  the  first  and 
second  parts,  respectively,  and  the  parties  of 
the  third  and  fourth  parts,  provided  that  all 
the  matters  embraced  In  said  actions,  as  well 
as  all  other  actions  or  causes  of  action  pend- 
ing or  existing  between  the  parties  of  the 
first  and  second  parts,  or  either  of  them,  add 
the  party  of  the  third  part  and  the  party  of 
the  fourth  part,  individually  or  as  a  member 
of  the  firm  of  Crosby  &  Dimick,  or  either  of 
them,  and  all  claims  of  tbe  party  of  tbe  third 
part  and  tbe  party  of  the  fourth  part,  re- 
spectively, against  the  party  of  the  first  part 
and  the  party  of  the  second  part,  respective- 
ly, and  of  the  party  of  the  third  part  against 
the  i>arty  of  the  fourth  part,  and  vice  versa, 
should  be  submitted  to  three  arbitrators,  two 
of  whom  were  named  and  authorized  to  ap- 
point the  third.  It  was  further  agreed  that 
.  a  Judgment  might  be  entered  in  tbe  supreme 
court  upon  the  award,  and  that  such  award 
should  be  final  and  without  right  of  review 
by  appeal  or  otherwise  by  either  of  the  par- 
ties, who  expressly  waived  "any  and  all 
right  under  the  statute  or  otherwise  to  apply 
to  tbe  court  in  any  manner  or  on  any  ground 
to  stay  or  prevent  entry  of  an  order  of  con- 
firmation or  entry  of  Judgment  upon  such 
award."  It  was  further  provided  that  nei- 
ther of  the  parties  should  "have  the  right  to 
revoke  tbe  submission  to  arbitrators  herein 
provided  for,  or  this  agreement,  or  any  p'art 
thereof,  and  such  arbitration  shall  not  ter- 
minate or  be  revoked  by  the  dissolution  or 
death  of  either  or  any  of  the  parties  hereto." 
In  case  of  the  dissolution  or  death  of  any 
party,  proceedings  under  the  submission  were 
to  continue  against  the  personal  representa- 
tives or  successors,  "and  any  revocation  by 
operation  of  law,  and  any  and  all  rtgbt  of 
revocation  given  or  permitted  by  statute  or 
otherwise,"  was  "expressly  waived  and 
abandoned."  The  compensation  and  ex- 
penses of  the  arbitrators  and  the  expenses  of 
witnesses  were  to  be  borne  equally  by  the 
parties,  each  paying  one-fourth  thereof,  "the 
same  to  be  advanced  from  time  to  time  in 
tbe  proportion  above  mentioned,  upon  tbe 
certificate  of  the  arbitrators  or  a  majority  of 
them;  the  expenses  of  witnesses  to  be  ad- 
Justed  and  allowed  by  the  arbitrators  or  a 
majority  of  them."  The  compensation  of 
the  arbitrators  was  fixed  at  $50  a  day,  but 
was  not  to  exceed  the  sum  of  $5,000  to  each, 
in  tbe  aggregate.  No  part  of  the  costs  or  ex- 
penses of  the  arbitration  or  of  the  witnesses 
were  to  be  recovered  by  the  prevailing  party 
or  parties,  or  entered  in  tbe  Judgment,  and 


any  limitation  by  statute  as  to  the  rate  of 
such  compensation  was  waived.  The  agree- 
ment further  provided  "that,  at  or  before 
the  execution  and  delivery  of  this  agreement, 
there  shall  be  deposited  with  the  Central 
Trust  Company  of  the  City  of  New  York  se- 
curity satisfactory  to  the  parties  of  the  first 
and  second  parts,  to  the  amount  of  $60,000, 
to  secure  the  payment,  performance,  and  sat- 
isfaction of  any  award  In  favor  of  said  par- 
ties of  the  first  and  second  parts,  or  either  of 
them,  that  may  be  made  against  said  Dimick 
in  said  arbitration  by  said  arbitrators,  or  a 
majority  of  them;  payment  and  satisfaction 
of  said  award,  up  to  said  amount  of  $50,000, 
to  be  paid  upon  demand  by  said  Central 
Trust  Company  of  New  York,  in  accordance 
with  any  Judgment  that  may  be  entered  up- 
on such  award."  The  parties  of  tbe  first  and 
second  parts  each  agreed  to  discontinue  all 
civil  actions  pending  ia  their  favor,  or  in  fa- 
vor of  either  of  them,  against  the  parties  of 
the  third  and  fourth  parts,  or  either  of  them; 
and  It  was  provided  that,  if  said  actions  were 
not  thus  discontinued,  said  security  might  at 
once  be  withdrawn.  This  agreement  was 
executed  In  quadm^icate,  by  said  Dimick, 
October  10,  1885;  by  tbe  Union  and  State 
Companies,  respectively,  October  14,  1885; 
and  by  tbe  Continental,  October  17,  1885. 
On  the  13th  of  October,  1885,  the  Oontlnental 
Gomptmy  deposited  with  the.  Central  Trust 
Company  a  certificate  for  500  shares  of  Har- 
lem Railroad  stock,  which  wus  accepted  in- 
stead of  tbe  $50,000  In  cash  required  by  the 
agreement,  and  tbe  trust  company  gave  a  re- 
ceipt to  the  plaintiffs,  dated  on  the  same 
day,  stating  that  said  shares  were  to  be  held 
in  accordance  with  the  terms  of  said  agree- 
ment. On  tbe  18tb  of  October,  1887,  after 
the  arbitration  had  proceeded  for  about  two 
years,  and  before  it  was  closed  or  the  mat- 
ters in  controversy  submitted  to  tbe  arbitra- 
tors for  decision,  said  Dimick  revoked  the  ar- 
bitration, and  such  revocation  was  subse- 
quently adjudged  to  be  hi  all  respects  valid 
and  condusive.  People  v.  Nash,  111  N.  X, 
310,  18  N.  E.  630. 

The  complaint,  after  setting  forth  the  fore- 
going facts  in  substance,  further  alleged  that 
tbe  plaintiffs  had  incurred  costs  and  ex- 
penses, and  had  suffered  damages.  In  prepar- 
ing for  the  arbitration,  and  In  conducting  the 
proceedings  thereunder  to  the  time  of  the  rev- 
ocation, exceeding  the  sum  of  $50,000.  The 
wife  and  executrix  of  said  Dimick  was  made 
a  party  to  the  action,  be  having  died  on  tbe 
29th  of  February,  1888.  Tbe  Central  Trust 
Company  was  not  a  party  to  tbe  agreement, 
but  is  a  party  to  tbe  action.  The  relief  de- 
manded was  that  the  said  stock  should  be 
sold,  the  rights  and  Interests  of  tbe  par- 
ties therein  determined,  and  that  the  plain- 
tiffs be  paid,  out  of  the  proceeds,  "tbe  amount 
of  their  costs,  expenses,  and  damages  incur- 
red and  suffered  as  aforesaid."  Upon  tbe 
trial  of  the  action  at  special  term,  it  was 
held  that  tbe  plaintiffs'  costs,  expenses,  and 
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damages  incurred  1b  preparing  for  the  arbi- 
tration should  be  allowed  to  the  amount  of 
$49,178.45;  that  the  shares  of  stock  in  ques- 
tion were  subject  to  a  charge  In  favor  of  the 
plaintiffs  for  the  phyment  to  them  of  that 
sum;  that  the  Central  Trust  Company  should 
sell  the  stock,  and  out  of  the  proceeds  pay 
said  sum  to  the  plalntifts,  with  leave  to  the 
Continental  Company,  or  its  assigns,  at  any 
time  prior  to  the  sale,  to  redeem  said  stock 
by  the  payment  of  said  sum  to  the  plaintiffs. 
The  Judgment  entered  accordingly  was  af- 
firmed on  appeal  to  the  general  term,  and  the 
defendants  came  here. 

William    Allen    Butler,     for    appellants. 
Treadwell  develand,  for  respondents. 

VANN,  J.  (after  stating  the  facts).  Each 
party  to  the  submission  agreement,  which 
was  quadripartite  in  cliaracter,  was  bound 
only  to  the  extent  of  the  promises,  express 
or  implied,  made  by  tlipm  respectively.  Ber- 
ry Harvester  Co.  v.  Walter  A.  Wood  Mow- 
ing &  Reaping  Mach.  Co.,  152  N.  T.  540,  46 
N.  E.  052.  While  the  contract  required  a.  de- 
posit to  be  made  In  behalf  of  Dimick  for  the 
benefit  of  the  plaintiffs,  it  did  not  expressly 
provide  by  whom  it  was  to  be  made.  The 
object  of  the  deposit  was  to  secure  perform- 
ance of  any  award  against  Dimick  In  favor 
of  the  plaintiffs,  or  either  of  them.  It  was 
not  to  secure  performance  by  him  of  the  ar- 
bitration agreement,  generally,  but  simply  of 
that  part  relating  to  payment  of  the  award. 
Every  other  covenant,  by  whomsoever  made, 
stood  without  security.  The  deposit  bore  no 
relation  to  any  part  of  the  agreement  other 
than  that  pertaining  to  satisfaction  of  the 
award  by  Dimick,  except  the  provision  that, 
unless  the  pending  actions  were  discontinued, 
the  security  might  be  withdrawn.  In  mak- 
ing the  deposit,  therefore,  the  Continental  Com- 
pany pledged  its  property  for  the  purpose  of 
securing  payment  by  Dimick  of  any  award 
made  against  him  in  favor  of  the  Union  and 
State  Companies,  which  thereupon  became 
the  pledgees,  the  Continental  Company  the 
pledgor,  and  the  trust  company  the  holder  of 
the  pledge,  in  trust  for  the  purpose  aforesaid. 
As  the  object  of  the  pledge  was  to  secure 
performance  of  a  certain  act  by  Dimick,  while 
the  subject  of  the  pledge  belonged  to  the 
Continental  Company,  the  latter  became  en- 
titled to  the  rights  of  a  surety  with  reference 
to  the  thing  pledged,  although  it  was  not 
subject  to  the  affirmative  obligations  of  a 
surety;  for  it  made  no  promise  to  perform 
for  another,  but  simply  deposited  its  prop- 
erty to  secure  fulfillment  of  a  specified  act 
by  another  upon  a  contingency  named  for 
the  benefit  of  third  parties.  It  was  not  a 
surety  in  the  sense  of  one  who  had  eagaKei 
to  answer  for  the  debt,  default  or  miscarriage 
of  another,  and  it  was  not  sued  as  a  surety. 
No  affirmative  relief  was  asked,  and  no  per- 
sonal claim  made  against  it  This  action, 
therefore,  is,  in  effect  a  proceeding  in  rem 
52  N.E.— 43 


to  foreclose  the  pledge  by  securing  a  sale 
of  the  thing  pledged  for  the  benefit  of  the 
plaintiffs. 

It  is  claimed  by  the  defendants  that  the 
submission  agreement  furnishes  no  basis  for 
such  an  action,  because  the  condition  of  the 
pledge  has  not  been  broken.  As  the  condi- 
tion of  the  pledge  was  the  payment  of  the 
award,  they  insist  that  an  actual  award  was 
a  condition  precedent  to  the  right  to  fore- 
close; and  as  there  has  been  no  award,  and 
none  can  now  be  made,  the  agreement  to 
pledge  in  functus  officio,  and  the  trust  com- 
pany is  under  an  Implied  obligation  to  re- 
turn the  thing  pledged  to  its  owner.  On  the 
other  hand,  the  plaintiffs  claim  that  this  ac- 
tion can  be  maintained  under  section  23S4 
of  the  Code  of  Civil  Procedure,  "in  connec- 
tion with  well-settled  common-law  princi- 
ples, as  one  based  either  upon  the  terms  of 
the  submission  as  a  whole,"  or  that  part 
thereof  which  provided  for  the  deposit  The 
section  referred  to  is  found  in  that  part  of 
the  Code  relating  to  arbitrations,  and  is  as 
follows:  "Liability  of  Party  Who  Revokes. 
Where  a  party  expressly  revokes  a  submis- 
sion, made  either  as  prescribed  in  this  title 
or  otherwise,  any  other  party  to  the  submis- 
sion may  maintain  an  action  against  him, 
and  also  against  his  sureties,  if  any,  upon 
the  submission,  or  any  Instrument  collateral 
thereto,  in  which  action  the  plaintiff  may 
recover  all  the  costs  and  other  expenses,  and 
all  the  damages,  which  he  has  incurred  in 
preparing  for  the  arbitration,  and  In  con- 
ducting the  proceedings  to  the  time  of  the 
revocation.  Either  of  the  arbitrators  may 
recover,  in  an  action  against  the  revoking 
party,  his  reasonable  fees  and  expenses." 
Section  2384.  The  next  section  provides 
that  "a  sum,  penalty,  forfeiture,  or  damages, 
shall  not  be  recovered  for  a  revocation  of  a 
submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except 
as  prescribed  in  the  last  section-;  notwith- 
standing any  stipulated  damages,  penalty, 
or  forfeiture,  expressed  in  the  submission,  or 
in  any  Instrument  collateral  thereto."  The 
first  section  quoted  authorizes  an  action 
against  one  who  revokes  a  submission,  and 
also  against  his  sureties  upon  the  submis- 
sion, as  well  as  against  bis  sureties  upon  any 
instrument  collateral  to  the  submission,  to 
recover  all  the  costs  and  other  expenses,  and 
all  the  damages  incurred  in  preparing  for 
and  conducting  the  proceedings  to  the  time 
of  revocation;  and  the  second  section  limits 
the  recovery  to  such  costs,  expenses,  and 
damages,  even  if  the  submission  provides  for 
a  more  extended  recovery.  These  sections 
reproduce,  in  substance,  similar  provisions 
contained  in  the  Revised  Statutes.  2  Rev. 
St  pp.  544,  545,  §1  23,  26.  Before  the  pass- 
age of  the  Revised  Statutes,  it  had  been 
held  in  Allen  v.  Watson,  16  Johns.  205,  that 
a  party  could  revoke  the  powers  conferred 
by  an  arbitration  bond,  but  the  consequence 
was  a.  forfeiture  of  the  penalty,  although  the 
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other  party  could  recover  no  more  than  the 
actual  damages  sustained.  The  rerlsors,  In 
their  notes,  refer  to  this  case,  and  state  that 
It  was  deemed  useful  to  finally  settle  "the 
much  agitated  question  respecting  stipulated 
damages  which  are  frequently  Inserted  In 
submissions  to  avoid  the  general  rule  of  law 
concerning  penalties";  otherwise,  a  resort  to 
equity  would  have  been  necessary  to  obtain 
relief  from  the  forfeltura  We  think  this  ia 
what  the  Code  accomplishes,  and  that  It  does 
not  place  a  limitation  upon  the  right  of  ac- 
tion at  common  law  to  recover  damages  for 
revocation,  except  by  limiting  the  amount  of 
the  recovery.  It  creates  no  new  or  exclusive 
remedy,  but  confirms  an  old  one,  and  fixes 
the  measure  of  damages.  The  act  of  revo- 
cation by  Dlmlck  made  the  condition  upon 
which  the  deposit  was  made  Impossible  of 
performance.  He  thereupon  became  liable, 
not  for  an  award,  but  for  the  expenses  In- 
curred in  the  effort  to  secure  an  award, 
which  were  rendered  of  no  effect  by  his  act. 
He  voluntarily  disabled  himself  from  per- 
forming his  covenant  to  pay  the  award,  and 
that,  according  to  the  authorities,  was  in 
Itself  a  breach  of  the  covenant 

The  earliest  authority  upon  the  subject  is 
the  celebrated  Vynlor's  Case,  8  Coke,  81b, 
where  the  condition  of  an  arbitration  bond 
was  "to  stand  to,  abide  by  and  perform  an 
award."  The  only  breach  by  the  defendant 
was  a  revocation  of  the  authority  of  the  ar- 
bitrators. It  was  resolved  that  the  defend- 
ant, by  his  own  act,  "made  the  condition  of 
the  bond  impossible  to  be  performed,  and, 
by  consequence,  his  bond  is  become  single, 
and  without  the  benefit  or  help  of  any  condi- 
tion, because  he  has  disabled  himself  to  per- 
form the  condition."  This  has  been  follow- 
ed for  many  years,  and  has  been  made  the 
basis  of  a  multitude  of  Judgments,  both  in 
England  and  in  this  country.  Thus,  in  War- 
burton  V.  Storr,  4  Barn.  A  0.  103,  106,  the 
defendant  agreed,  under  a  penalty,  to  per- 
form an  award,  and,  by  revocation  of  the 
submission,  prevented  himself  from  doing 
so;  but  he  was  held  to  have  broken  his  agree- 
ment, and  thereby  to  have  subjected  himself 
to  an  action  for  the  penalty.  Vynlor's  Case 
Is  the  only  one  cited,  and  the  court,  relying 
upon  it,  said  "that  if  a  party  covenants  to 
do  a  certain  thing,  and  afterwards,  by  his 
own  act,  disables  himself  from  performing 
it,  that  is  in  itself  a  breach  of  the  cove- 
nant." So,  In  Brown  ▼.  Tanner.  McGleL  A 
Y.  464,  it  was  held  that  the  defendant's  rev- 
ocation of  his  submission,  whereby  the  per- 
formance of  his  agreement  to  stand  to,  obey, 
abide,  and  fulfill  the  award,  became  Impos- 
sible, was  a  breach  of  that  agreement.  In 
Town  of  Craftsbury  v.  Hill,  28  Vt  763,  the 
condition  of  an  arbitration  bond  was  that. 
If  the  principal  should  "well  and  truly  ob- 
serve, perform,  and  keep  the  award  and  de- 
termination which  the  said  arbitrators  shall 
make  and  publish,"  the  obligation  was  to  be 
void.    The  only  breach  of  the  condition  al- 


leged was  a  revocation  of  the  submission; 
and  it  was  held  on  demurrer  that  it  was  a 
breach  of  the  submission,  because  the  prin- 
cipal had  deprived  the  arbitrators  of  the 
power  to  make  an  award,  as  well  as  him- 
self of  the  power  to  observe,  perform,  and 
keep  it,  and  that  this,  in  legal  effect,  was  a 
forfeiture  of  tbe  bond,  and  a  breach  of  the 
condition,  rendering  both  principal  and  sure- 
ty liable.  Where  a  defendant,  by  preventing 
one  of  three  referees  from  acting  with  tbe 
others,  defeated  any  valid  award,  it  was 
held,  to  be  a  sufficient  breach  of  an  agree- 
ment for  having  and  i>erfecting  a  reference. 
Qulmby  v.  Melvin,  28  N.  H.  250.  In  Brown 
V.  Leavitt,  26  Me.  261,  256,  the  court  said: 
"It  is  a  general  rule  that  any  party  or  any 
one  of  a  party  may  revoke  his  submission 
before  award  made,  giving  notice  thereof  to 
the  arbitrators,  but  then  he  forfeits  his  obli- 
gation he  has  given  to  abide  tbe  award.  1 
Dane,  Abr.  277,  c.  18,  art.  14,  {  15;  Milne  t. 
Gratrix,  7  Bast,  608;  King  v.  Joseph,  5 
Taunt.  452.  •  •  •  It  is  a  well-estabUsh- 
ed  rule  of  law  that  if  a  party  covenants  to 
do  a  certain  thing,  and  afterwards,  by  his 
own  act,  disables  himself  from  doing  so,  or 
declines  doing  it  when  he  was  able.  It  is  a 
breach  of  the  covenant,"— citing  Vynlor's 
Case  and  Warburton  v.  Storr.  The  principle 
is  not  confined  to  agreements  of  submission, 
but  la  applied  to  contracts  generally;  and 
the  rule  is  universally  recognized  that  where 
a  party,  before  the  time  of  performance  ar- 
rives, puts  it  out  of  his  power  to  keep  his 
contract,  there  is  an  immediate  right  of  ac- 
tion for  a  breach  of  that  contract  by  antici- 
pation. Hochster  v.  De  La  Tour,  2  El.  &  BI. 
678;  Frost  v.  Knight,  L.  K.  7  Eich.  Ill,  114; 
Synge  v.  Synge  [1894]  1  Q.  B.  466;  Johnstone 
V.  Milling,  16  Q.  B.  Dtv.  460;  Crist  T.  Armour. 
34  Barb.  378;  Burtis  v.  Thompson,  42  N.  Y. 
246;  Howard  v.  Daley,  61  N.  T.  862,  876; 
Ferris  v.  Spooner,  102  N.  T.  10,  8  N.  B.  773; 
Nichols  V.  Steel  Co.,  137  N.  T.  471,  485,  33  X. 
E.  661.  In  Frets  v.  Frets,  1  Cow.  335,  341. 
a  bond  in  fact  given  for  the  performance 
of  an  award  contained  no  condition.  One 
of  the  parties  revoked,  and  it  was  declared 
that,  "by  the  revocation,  the  penalty  of  the 
bond  is  forfeited,  and  an  action  lies  upon  It 
to  recover  the  damages  actually  sustained." 
In  Buss.  Arb.  p.  100,  it  is  laid  down  that 
"every  submission  contains  some  words  ex- 
pressing or  Implying  the  agreement  of  tbe 
parties  to  abide  by  and  perform  the  award 
of  the  arbitrator.  Preventing  the  award  be- 
ing made  is  a  breach  of  this  agreement  as 
much  as  not  performing  it  when  made,  and, 
when  the  submission  Is  by  bond,  is  a  for- 
feiture of  the  penalty." 

In  the  case  before  us  the  pledge  was  made 
to  secure  performance  by  Dimick,  and,  as  he 
failed  to  perform  by  depriving  himself  of  the 
power  to  perform,  he  broke  the  condition 
upon  which  the  pledge  was  made.  As  was 
said  in  Ferris  v.  Spooner,  supra,  where  prop- 
erty was  pledged  for  performance  by  a  party. 
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"when  he  repudiated  the  further  perform- 
ance of  the  contract,  the  plaintiff  was  •  •  • 
set  at  liberty  to  enforce  his  securities."  If 
be  had  furnished  sureties  for  the  perform- 
ance of  an  award,  they,  would  have  been 
liable,  because  revocation  prevented  an 
award,  and  constituted  a  breach  of  the  prom- 
ise to  perform.  This  would  be  true  even  If  the 
promise  of  the  sureties  was  limited  to  pay- 
ment of  the  award,  and  did  not  apply  to  any 
other  part  of  thei  agreement  of  submission, 
because,  by  voluntarily  preventing  an  award, 
he  virtually  broke  the  agreement  to  perform 
the  award.  He  was  "bound  to  stand  to  the 
award,"  and  when  he  made  an  award  Im- 
possible, and  disabled  himself  from  perform- 
ing the  condition  of  the  pledge,  be  thereby 
broke  the  condition  itself.  We  have  a  pledge 
as  security  in  place  of  personal  sureties. 
The  pledge  is  to  secure  performance  of  an 
award  when  made.  If  there  had  been  no 
revocation,  and  an  award  had  l>een  made  to 
the  plaintiffs  of  $50,000,  they  could  have  pro- 
ceeded against  the  subject  of  the  pledge  by 
an  action  to  foreclose  their  Hen  thereon,  to 
procure  a  sale  thereof,  and  payment  of  their 
claim  out  of  the  proceeds.  We  have  not  that 
exact  case  before  us,  which  would  be  an  ac- 
tual breach  of  the  condition  on  which  the 
pledge  was  made;  but  we  have  its  equiva- 
lent, in  an  implied  breach  of  that  condition, 
because  Dlmlck  Intentionally  rendered  an 
award  Impossible.  If  the  600  shares  of  stock 
could  have  been  sold  by  proceedings  In  rem 
founded  on  an  actual  award,  the  same  pro- 
ceedings may  be  maintained,  founded  upon 
that  which  the  authorities  regard  as  having 
the  same  effect  as  a  breach  of  the  condition 
to  pay  the  award.  The  pledge  was  to  be 
forfeited  upon  the  making  of  an  award  and 
nonpayment  thereof,  and  the  pledge  was  for- 
feited by  the  act  of  Dlmlck  in  making  an 
award  Impossible.  Here  the  statute  comes 
in  and  limits  the  amount  of  the  damages  to 
those  caused  by  the  fruitless  effort  to  prepare 
and  try  the  case,  and  submit  it  to  the  arbitra- 
tors, 80  that  they  could  pass  upon  It  We 
base  our  decision  upon  the  agreement  and  the 
pledge  made  to  secure  performance  of  a  part 
thereof,  and  the  legal  consequences  resulting 
upon  common-law  principles  from  the  dis- 
abling act  of  Dlmlck  In  preventing  an  award, 
giving  effect  to  the  statute  as  both  sanction- 
ing the  action  and  limiting  the  amount  of  the 
recovery. 

It  is,  however,  insisted  that  none  of  the 
damages  claimed  are  recoverable  in  any 
event,  because  the  agreement  of  submission 
prevents  it  The  Items  of  damages  were  fixed 
as  to  amount  by  the  stipulation  of  the  parties, 
with  no  admission,  however,  of  any  liability; 
and  the  defendants  duly  objected  to  the  al- 
lowance of  anything  for  fees  of  arbitrators, 
counsel,  or  witnesses.  This  position  Is  found- 
ed upon  the  provision  of  the  agreement  of 
submission  that  the  fees  of  arbitrators  and 
witnesses  should  be  paid  equally  by  the 
parties,  and  that  no  part  of  the  costs  of  the 


arbitration  or  the  exi>ense8  of  witnesses 
should  be  recovered  by  the  prevailing  party, 
or  entered  In  the  Judgment  This  simply  set- 
tled what  should  follow  an  award  when 
made,  and  what  should  t>e  Included  in  the 
Judgment  to  be  entered  upon  the  award.  It 
does  not  deal  with  the  consequences  of  revo- 
cation, nor  prevent  the  recovery  of  expenses 
Incurred  in  preparing  for  the  arbitration,  as 
allowed  by  statute,  where  an  award  Is  pre- 
vented by  revocation.  That  wrongful  act 
was  not  under  contemplation  by  the  parties 
when  they  provided  that  costs  and  expenses 
should  not  become  part  of  the  Judgment,  for 
they  had  all  promised  not  to  revoke  in  an- 
other part  of  the  agreement  They  were 
dealing  simply  with  the  award  and  the  Judg- 
ment to  be  rendered  thereon;  and,  as  was 
said  by  one  of  the  learned  Justices  below,  "the 
stipulation  relied  upon  was  predicated  upon 
a  continuance  and  completed  execution  of  the 
agreement  It  was,  In  effect,  inconsistent 
with  revocation,  and  was  therefore  destroyed 
by  revocation."  In  covenanting  against  the 
recovery  of  expenses,  they  proceeded  tipon 
the  theory  that  the  arbitration  agreement  was 
to  be  performed,  and  not  revoked;  and  the 
argument  already  made  as  to  breach  of  the 
condition  through  a  deliberate  act  rendering 
performance  impossible  applies  with  equal 
force  to  the  position  taken  by  the  appellants 
with  reference  to  the  allowance  of  these 
Items  of  damage.  The  contingency  of  a  rev- 
ocation was  not  provided  for  by  the  agree- 
ment to  submit,  but  the  statute  and  the  com- 
mon law  take  care  of  it  The  cause  of  action 
arises  through  the  submission,  the  deposit, 
the  act  of  revocation,  and  the  statute.  By 
revoking,  Dlmlck  prevented  an  award,  and 
thereby  broke  his  promise  to  pay  the  award. 
At  common  law  he  would  have  been  liable 
for  all  damages  resulting  from  the  breach.  In- 
cluding the  amount  for  which  an  award 
should  have  been  mode;  bnt  the  statute  In- 
tervening prevents  that  result  and  allows  a . 
recovery  for  the  expenses  of  the  arbitration, 
which  It  substitutes  In  the  place  of  all  other 
damages.  By  preventing  an  award,  Dlmlck 
became  liable  for  the  expenses  Incurred  in 
trying  the  case  before  the  arbitrators,  be- 
cause the  pledge  made  to  secure  the  award 
was  forfeited  tiy  the  act  that  made  an  award 
Impossible.  By  violating  his  agreement,  he 
not  only  made  himself  liable,  but  also  the 
property  pledged  for  him.  Instead  of  allow- 
ing an  absolute  forfeiture,  however,  the  stat- 
ute, which  was  a  part  of  the  contract  and  Is 
referred  to  therein,  measures  the  damages  as 
already  mentioned.  If  an  award  had  been 
made,  the  expenses  could  not  have  been  re- 
covered; bnt  the  plaintiffs  would  have  had 
the  value  thereof  in  on  award  settling  all 
controversies  between  the  parties.  The 
agreement  would  then  have  been  enforced  as 
made,  and  any  award  in  favor  of  the  plain- 
tiffs would  have  been  paid  out  of  the  proceeds 
of  the  pledge,  not  exceeding  the  limit  named. 
They   incurred   legitimate    expenses   In   the 
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effort  to  secure  an  award,  but  that  effort  was 
defeated  by  the  act  of  a  party,  wlilch,  as  the 
courts  hold,  was  equivalent  to  a  violation  of 
the  condition  upon  which  the  pledge  was 
made.  The  pledge  secured  the  award,  and 
Dlmlck  prevented  an  award,  and  thereby  for- 
feited the  pledge,  and  made  It,  under  the 
statute,  liable  for  the  expenses  incurred  in 
trying  to  get  an  award,  the  same  as  it  would 
have  been  liable  for  an  award  if  made.  Non- 
payment of  an  award  would  have  violated 
the  condition  of  the  pledge  no  more  than  a 
revocation  of  the  submission  violated  it,  and 
the  pledge  Is  liable  for  all  the  direct  and 
natural  consequences  of  such  violation  except 
as  limited  by  the  statute.  Without  further 
discussion,  we  think  the  Judgment  appealed 
from  should  be  affirmed,  with  costs. 

O'BRIEN,  J.  (dissenting).  The  Judgment 
In  this  case  appropriates  over  $50,000  of  the 
defendant's  property  to  satisfy  a  claim  for 
damages  by  the  plaintiff  for  the  breach  of 
an  agreement  by  one  Dimick  to  arbitrate 
certain  claims,  and  to  pay  the  award.  It 
is  admitted  that  the  breach  was  the  act 
of  Dlmlck,  and  of  him  alone,  in  revoking  the 
submission  after  the  arbltratian  had  been 
pending  over  two  years.  The  plaintiff's 
claim  is  for  the  damages  sustained  by  the 
payment  of  Its  expenses  of  the  arbitration 
while  pending,  and  nothing  else.  It  is  not 
claimed,  or  even  suggested,  that  the  defend- 
ant had  any  power  or  right  to  prevent  Dlm- 
lck from  revoking  the  agreement,  or  that  it 
had  any  control  over  his  action  in  that  re- 
gard. The  decision  contains  another  curi- 
ous, but  perfectly  correct,  admission,  and 
that  is  that  the  defendant  committed  no 
breach  of  the  agreement  Itself,  and  was  not 
the  surety  of  the  one  who  did. 

With  these  facts  conceded  at  the  outset, 
the  mind  Is  at  once  directed  to  the  inquiry 
whether  the  Judgment  has  any  support  in 
law,  reason,  or  authority,  since,  if  It  has 
not,  the  decree  which  transfers  such  a  large 
portion  of  the  defendant's  property  to  the 
plaintiff  is  but  an  arbitrary  edict,  and  little 
better  than  downright  confiscation.  The  dis- 
cussion of  the  case  up  to  this  time  has  pro- 
duced at  least  five  Judicial  opinions  by  as 
many  different  Judges,  Including  the  opin- 
ion of  this  court  now  before  us.  After 
reading  them  all,  it  is  not  too  much  to  say 
that  no  two  of  them  are  at  entire  agreement 
upon  any  clear  or  definite  theory  of  liabil- 
ity. This  discord  in  opinion  and  theory  fs, 
perhaps,  not  at  all  surprising.  While  tEe 
case  would  be  a  very  simple  one,  involving 
no  difiiculties  whatever,  if  we  would  only 
aim  to  give  effect  to  the  plain  and  clear  lan- 
guage of  the  agreement  which  the  parties 
made,  It  becomes  very  difficult  when  we  at- 
tempt to  make  a  new  one,  based  not  upon 
the  language  which  the  parties  employed,  but 
upon  reasoning  processes  so  subtle  and  arti- 
ficial that  it  Is  difficult  for  an  ordinary  mind 
to  grasp  them,  and  quite  impossible  tor  any 


two  persons  to  state  them  In  the  same  way. 
Courts  are  often  astute  to  defeat  fraud  and 
prevent  injustice,  and  sometimes  go  to  the 
extreme  limits  of  construction  In  order  to 
compel  a  party  to  pay  a  claim  which  Is  Just, 
and  which,  in  the  forum  of  conscience,  be 
ought  to  pay.  With  all  that,  there  need  be 
no  complaint,  but  it  would  require  a  verj 
acute  mind  to  discover  in  the  plaintiff's 
claim  any  such  element  of  equity  as  would 
warrant  any  court  in  putting  a  strain  upon 
law,  or  upon  the  language  In  which  the  par- 
ties have  carefully  expressed  their  mutual 
rights  and  obligations. 

It  appears  upon  the  face  of  the  agreement 
that,  when  It  was  executed,  various  suits 
at  law.  in  behalf  of  the  plaintiff,  were  pend- 
ing in  the  courts,  and,  by  the  tenns  of  the 
submission,  these  suits  were  to  be  discon- 
tinued, and  the  claims  involved  therein  sob- 
mitted  to  the  arbitrators.  When  the  arbi- 
tration was  revoked  by  the  sole  act  of 
Dinllck,  the  right  to  prosecute  these  actions 
was  revived,  and  it  was  admitted  at  the 
argument  that  they  had  heen  prosecated, 
and  the  claims  recovered,  as  we  may  assume, 
with  the  costs  of  prosecution.  So  that,  while 
the  plaintiff  lost  the  right  to  have  an  award 
of  arbitrators,  it  gained  the  right  to  have 
the  Judgment  of  the  courts  upon  the  claims. 
In  legal  theory,  it  could  have  lost  nothing  but 
the  expenses  of  the  arbitration,  and,  in  fact. 
It  may  have  gained  more  than  that  hi  the 
recovery.  But  nothing  can  more  clearly  re- 
veal the  want  of  any  strong  equity  In  the 
plaintiff's  claim  tliat  the  agreement  itself. 
There  the  plaintiff  expressly  stipulates  that 
it  will  pay  all  of  its  own  expenses,  and  that 
the  defendant  shall  not,  under  any  circum- 
stances, be  liable  for  them,  since  they  could 
not  be  made  any  part  of  the  award,  or  in- 
cluded in  it.  The  only  purpose  of  this  ac- 
tion is  to  collect  from  the  defendant's  prop- 
erty the  very  expenses  which,  by  the  agree- 
ment, the  plaintiff  was  to  bear  itself,  and 
which  It  Is  conceded  the  defendant  never 
agreed  to  pay.  The  parties  virtually  stipu- 
lated with  each  other  that.  In  the  event  of 
revocation  by  one,  none  of  the  others  not 
participating  In  that  act  should  claim  dam- 
ages as  against  each  other,  but  should  pay 
their  own  costs.  They  bound  each  other, 
BO  far  as  words  could  do  it,  not  to  revoke, 
and,  in  any  event,  to  pay  their  own  costs. 
The  railroad  stock,  which  is  the  subject  of 
this  action,  was  pledged  for  one  purpose, 
and  one  only,  and  that  was  to  pay  an  award 
when  made,  and  the  expenses  which  the 
plaintiff  now  seeks  to  have  declared  a  lien 
upon  it  could  never  by  any  possibility  be- 
come a  part  of  that  award.  It  is  conceded 
that,  had  the  plaintiff  recovered  an  award 
of  $10,000,  it  could  not  collect  a  dollar  of  the 
expenses  of  the  arbitration  from  tills  prop- 
erty, although  as  large  then  as  now,  for  the 
plain  reason  that  it  was  not  pledged  for  any 
such  purpose.  The  plaintiff  has  no  more 
right    to    appropriate    this    property   for   itk 
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expenses  now  than  It  had  then,  unless  we 
are  to  hold  that  the  agi-eement  under  which 
the  pledge  was  made  means  one  thing  In 
case  an  award  was  made  and  another  thing 
In  case  it  was  not  made,  or  one  thing  before 
revocation  and  something  else  after.  We 
must  hold  that,  although  the  purpose  of  the 
pledge  was  clearly  expressed  in  writing,  yet 
that  purpose  was  subject  to  be  enlarged 
aiid  changed  without  the  consent  of  the  own- 
er, by  future  events  and  contingencies  not 
within  the  contemplation  of  the  parties  when 
the  writing  was  made,  and  In  which  the 
owner  was  in  no  manner  concerned.  The 
plaintiff  Is  seeking  to  do  now,  that  there  is 
no  award,  what  It  could  not  do  if  one  bad 
been  made,  thus  profiting  by  the  act  of 
Dimlck,  since  by  that  act  it  must  have  ac- 
quired some  right  against  the  defendant's 
property  that  it  did  not  possess  before;  or, 
to  state  It  In  another  way,  the  plaintifTs 
claim  is  and  must  be  that  by  the  act  of 
Dlmick  it  gained  the  right  to  demand  costs' 
against  this  property,  and  the  defendant  lost 
the  right  to  object  to  that  demand.  When 
the  judgment  in  this  case  is  carefully  an- 
alyzed. It  virtually  declares  that,  during  the 
two  years  that  the  arbitration  was  pending, 
the  defendant's  property  was  pledged  to  pay 
an  award,  since  that  Is  the  only  purpose  ex- 
pressed in  the  writing;  but  at  the  end  of 
that  period,  by  Dlmlck's  act  of  revocation, 
it  became  pledged  for  something  else, — that  is 
to  say,  for  the  plaintiff's  costs  and  expenses, 
although  the  plaintiff  agreed  to  bear  them 
itself,  and  the  defendant  who  owned  the 
pledge  never  gave  its  consent  in  any  form 
that  it  should  be  devoted  to  any  such  pur- 
pose. When  the  terms  of  the  Instrument  un- 
der which  the  defendant's  property  was  de- 
posited are  placed  in  contrast  with  the  pro- 
visions of  the  judgment,  it  will  be  difficult 
to  resist  the  conclusion  that  the  court  must 
have  made  for  the  parties  a  new  and  differ- 
ent contract. 

(1)  By  the  terms  of  the  instrument,  there 
was  no  obligation  upon  the  defendant  to  depos- 
it its  property  in  pledge  for  any  purpose,  but 
it  volunteered  to  make  the  deposit  for  a  par- 
ticular purpose  only,  and  that  was  to  pay  any 
award  made  against  Dimlck.  There  was  no 
award  made,  and  It  Is  said  that,  at  the  end 
of  two  years,  Dimlck  rendered  it  impossible 
by  revokhig  the  arbitration.  The  dedsion 
therefor  is  that  the  defendant's  property 
pledged  to  pay  an  award  which  was  never 
made  is  forfeited  to  the  plaintiff  for  another 
purpose,  namely,  to  pay  the  costs  of  the  ar- 
bitration. But  it  is  said  that  the  plaintiff 
lost  the  right  to  procure  an  award,  and 
should  be  compensated  for  that  loss.  The 
answer  to  that  Is  that  the  loss  of  a  pros- 
pective award  is  not,  since  the  statute,  a  le- 
gitimate element  in  the  estimation  of  dam- 
ages for  the  breach  of  an  agreement  to  ar- 
bitrate. 

(2)  Not  only  were  these  costs  by  the  terms 
of  the  agreement  to  be  excluded  from  the 


award,  but  the  plaintiff  stipulated  to  bear 
and  pay  them  itself.  The  courts  have  dis- 
charged the  plaintiff  from  the  obligation  of 
the  agreement  to  pay  its  own  costs,  by  or- 
dering them  to  be  paid  out  of  the  defend- 
ant's property. 

(3)  The  most  favorable  award  that  the 
plaintiff  could  possibly  obtain  against  Dlm- 
ick was  secured  by  the  pledge  of  the  500 
shares  of  stock,  and  nothing  more.  The 
claims  that  it  had  against  Dlmick,  when  re- 
duced to  the  form  of  an, award,  were  to  be 
paid  out  of  that  as  far  aa  it  would  go;  but, 
under  the  judgment,  the  plaintiff,  without 
any  award  whatever,  gets  the  stock  or  Its 
proceeds,  not  to  pay  the  claims,  but  to  pay 
the  costs  of  an  arbitration,  frustrated  by  the 
act  of  Dimlck;  and  it  has  the  judgments 
upon  the  claims  and  costs  besides,  or  the 
money  collected  under  them. 

No  review  of  this  case  would  be  fair  or 
Just  that  does  not  take  careful  note  of  the 
grounds  upon  which  these  conclusions  rest, 
and  the  reasoning  process  from  which  they 
have  been  deduced.  It  has  been  often  said, 
upon  high  authority,  that  law  was  the  per- 
fection of  human  reason,  and  that  whatever 
is  contrary  to  reason  is  generally  contrary  to 
law.  If,  therefore.  It  can  be  shown  by  any 
fair  reasoning  process  that  the  defendanf a 
property  has  been  forfeited  to  the  plaintiff 
by  the  act  or  default  of  Dlmick,  then  any 
hasty  views  or  impressions  concerning  the 
propositions  above  stated  must  at  once  dis- 
appear. It  is  claimed  that  these  conclusions 
all  rest  upon  sound  reason  and  well-estab- 
lished legal  principles. 

1.  In  the  first  place,  it  is  said  that  the 
Judgment  rests  well  upon  a  statute;  that  is, 
upon  section  2384  of  the  Code.  The  section 
provides  that,  where  a  party  revokes  an  ar- 
bitration, any  other  party  to  the  submission 
may  maintain  an  action  against  him  and  his 
sureties  upon  the  agreement,  or  any  instru- 
ment collateral  thereto,  to  recover  the  costs 
and  damages  Incurred  in  preparing  for  the 
arbitration.  Inasmuch  as  the  defendant 
owning  the  stock  in  question  did  not  revoke 
the  arbitration,  and  was  not  surety  for  Dlm- 
ick, who  did.  and  since  there  Is  not  any  in- 
strument collateral  to  the  agreement  of  sub- 
mission, it  is  very  difficult  to  perceive  how 
this  statute  can  have  any  application  to  the 
case.  Dlmick  was  the  only  one  who  re- 
voked, but  he  gave  no  sureties  or  collateral 
Instrument.  The  plaintiff  can  doubtless  pro- 
ceed against  him  for  breach  of  his  agree- 
ment, and  then  the  statute  measures  the 
damages.  It  is  admitted  on  all  sides  that 
Dimlck  or  his  estate  is  liable.  But  the  fact 
that  one  who  broke  his  agreement  is  liable 
in  damages  for  the  breach  does  not  prove 
that  another,  who  kept  the  agreement  to  the 
letter,  is  also  liable,  or  that  his  property  can 
be  taken  to  pay  the  costs  preceding  the  re- 
vocation. It  is  quite  impossible  to  say  from 
the  various  opinions  in  the  case  how  much 
or  how  llttie  of  a  part  this  statute  is  anp- 
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posed  to  play  In  the  case.  None  of  the 
learned  Judges  who  have  discussed  the  ques- 
tions have  been  willing  to  rest  the  case  upon 
It,  while  it  is  equally  apparent  that  none  of 
them  have  felt  entirely  safe  wlthont  it.  But 
It  Is  quite  obvious  that  it  can  give  the  plain- 
tiff no  aid.  If  the  stock  was  not  pledged  for 
the  damages  arising  from  Dlmick's  revoca- 
tion, then  the  statute  cannot  and  does  not 
enlarge  or  change  the  purpose  of  the  pledge. 
On  the  other  hand,  If  it  was  pledged  for  that 
purpose  by  the  agreement,  then  the  plalntitf 
needs  no  statute,  but  may  stand  upon  the 
instrument  Itself.  The  theory  of  the  action 
Is  that  the  plaintifT  has  a  lien  upon  the  stock. 
Of  course,  It  never  got  any  lien  except  such 
as  arises  from  the  terms  of  the  agreement 
That  agreement  might  confer  a  lien  for  an 
award,  without  costs,  when  made,  but  what 
the  plaintiff  now  claims  is  a  lien  for  costs 
alone,  without  any  award  whatever.  What- 
ever lien  the  plaintiff  had,  attached  Imme-' 
dlately  on  the  execution  and  delivery  of  the 
agreement;  and  the  purpose  of  the  pledge 
was  specific  and  definite.  The  lien  now 
claimed  is  one  arising  from  the  act  of  Dim- 
lek,  committed  two  years  afterwards,  and 
wlilch  clearly  was  not  within  the  contem- 
plation of  any  of  the  parties.  When  and 
how  a  lien  to  pay  an  award  without  any 
costs  was  transmuted  Into  a  lion  to  pay  coste 
alone,  as  damages  for  the  act  of  Dlmlck,  Is 
a  problem  In  the  case  that  no  one  has  yet 
attempted  to  solve.  This  is  the  critical  point 
in  the  discussion,  and,  when  we  reach  it, 
mere  assertion  and  generalization  will  not 
answer.  We  must  stop  to  inquire  Just  how 
the  plaintiff  has  acquired  a  lien  on  this  prop- 
erty for  the  damages  arising  from  Dlmick's 
act  in  defeating  an  arbitration  that  might 
or  might  not  result  in  an  award  against  him. 
No  man  can  get  a  lien  upon  or  an  interest 
in  his  neighbor's  property  except  through 
some  contract  Did  the  defendant  ever 
agree  to  charge  this  property  with  the  costs 
incurred  by  the  plaintiff  in  the  arbitration? 
If  so,  how  and  in  what  language?  When 
the  defendant  bound  the  plaintiff  to  bear 
these  very  costs,  and  excluded  them  entirely 
as  an  element  In  the  controversy,  did  It  In- 
tend or  contemplate  any  such  thing  as  mak- 
ing them  a  charge  on  its  own  property? 
When  the  plaintiff  covenanted  to  bear  these 
costs  Itself,  did  it  then  intend  or  contem- 
plate any  such  thing  as  their  collection  out 
of  the  defendant's  property?  These  ques- 
tions admit  of  but  one  answer,  and  that 
must  prove  that  the  Judgment  in  this  case 
has  sought  to  impress  a  lien  upon  the  prop- 
erty that  the  parties  never  created  or  in- 
tended to  create.  Obviously,  the  plaintiff 
got  no  lien  from  any  agreement  of  the  de- 
fendant, express  or  Implied.  It  got  no  lien 
through  Dimlck,  since  he  never  owned  it,  or 
had  it  in  his  possession  or  under  his  control, 
or  even  made  the  deposit.  There  Is  no  legal 
privity  or  connection  of  any  kind  between 
Dlmick's  act  of  revocation  and  the  defend- 


ant, or  the  property  in  question;  and  so  it 
seems  to  me  that  the  plaintiff  has  no  lien  at 
all. 

The  only  object  of  a  bond  in  a  submission 
to  arbitration  is  to  secure  some  one  against 
damages  arising  from  the  exercise  of  the 
right  of  revocation,  and  there  can  now  be  no 
damages  but  the  costs  and  expenses  incurred. 
In  all  such  cases  there  Is,  of  course,  a  privity 
of  contract  between  the  sureties  and  the  in- 
jured party.  But  here  we  have  a  wholly 
different  situation,  since  the  parties  Intended 
to  make,  and  supposed  they  had  made,  an 
Irrevocable  agreement  of  submission,  ifa 
which  damages  would  be  Impossible;  and 
then  they  proceeded  to  covenant  with  each 
other  that  the  costs— now  the  only  element 
that  can  constitute  damages— should  be  elim- 
inated from  the  submission  entirely,  and 
each  party  shonld  bear  and  pay  Its  own  costs, 
and,  consequently,  that  neither  party  should 
claim  damages  of  the  other  In  case  they  were 
'mistaken  as  to  the  irrevocable  character  of 
the  contract.  It  Is  plain,  therefore,  that  the 
Hen  for  costs  and  expeAses  as  damages 
which  the  plaintiff  claims  upon  the  property 
In  question  does  not  and  cannot  arise  from 
any  contract  between  the  parties.  It  is  a 
purely  artificial  development  by  reasoning 
processes  upon  principles  derived  from  what 
are  supposed  to  be  analogous  cases,  but 
which  really  have  no  application  to  the  spe- 
cial and  peculiar  agreement  under  which  the 
defendant  pledged  its  property.  When  It 
made  the  pledge  for  a  single  specified  pur- 
pose, the  appropriation  of  it  to  another  and 
different  purpose  is  a  plain  violation  of  Its 
legal  rights. 

2.  In  the  opinion  of  my  learned  associate 
now  before  us  it  is  stated  that  the  plaintiff's 
stipulation  to  pay  its  own  costs  did  not  con- 
template a  revocation  of  the  arbitration,  and, 
since  that  unexpected  event  happened,  the 
stipulation  is  no  longer  In  the  plaintiff's  way. 
That  is  a  very  candid  admission  that  the 
(took  in  question  is  to  be  devoted  by  the 
Judgment  to  a  purixjse  not  within  the  Inten- 
tion or  contemplation  of  the  parties  when 
they  made  the  agreement  It  reveals  the 
fundamental  error  that  has  pervaded  the  case 
from  the  beginning.  It  la  perfectly  true  that 
the  contingency  of  revocation  was  not  con- 
templated. The  parties  were  pledged  and 
became  bound  hand  and  foot  against  the 
happening  of  any  such  event  and  not  until 
this  court  held  that  the  binding  was  of  no 
avail  did  any  one  attempt  to  give  to  the 
agreement  a  construction  which  the  parties 
never  intended  that  it  should  have.  The 
construction  now  is  that  the  defendant 
pledged  its  property  to  secure  a  claim  by  the 
plaintiff  for  damages  arising  from  the  act  of 
Dimlck  in  revoking  the  arbitration,— some- 
thing that  was  not  within  theh:  intention  at 
all.  Of  course,  if  that  act  was  not  withhi 
the  contemplation  of  the  plaintiff  when  It 
agreed  to  pay  its  own  costs,  neither  was  It 
within  the  contemplation  of  the  defendant 
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when  It  pledged  Its  property  to  pay  the 
award.  While  the  Intention  of  the  parties 
was,  of  course,  the  same,  yet  the  decision  In 
the  ca^  discharges  the  plaintiff  from  Its 
stipulation  as  to  costs,  which  now  mean  dam- 
ages, and  at  the  same  time  changes  and  en- 
larges that  of  the  defendant  in  regard  to  the 
purxKise  for  which  it  made  the  pledge,  by 
imposing  upon  its  property  a  Uen  for  a  pur- 
pose never  contemplated. 

3.  But  it  is  said  that  the  defendant's  stock 
is  surety  for  Dimick,  and  can  be  proceeded 
ag^nst  in  rem  upon  breach  by  him  of  his 
agreement  There  is  nothing  whatever  in 
the  agreement  or  the  transaction  that  creates 
any  relations  of  suretyship  for  Dimick. 
There  is  no  legal  privity  between  them,  such 
as  must  always  exist  between  principal  and 
surety.  The  defendant  yoluntarlly  deposited 
the  stock  for  a  specific  purpose,  and  that  was 
to  pay  an  award  when  made.  When  that 
event  happened,  the  plaintiff  could  appro- 
priate the  stock  for  that  purpose,  without 
any  regard  to  Dlmlck,  and  as  upon  an  orig- 
inal promise  and  pledge  by  the  defendant 
Bnt,  even  if  the  property  stood  as  surety  to 
pay  the  award  when  made,  then,  surely,  the 
owner  may  protect  it  by  invoking  all  the 
rules  of  law  applicable  to  the  liability  of 
sureties.  The  surety  cannot  be  held  beyond 
the  very  terms  of  his  agreement  since  it  is 
stricUsslml  Juris.  His  undertaking  cannot 
be  enlarged  by  construction  or  Implication, 
and,  when  it  is  sought  to  make  him  answer 
for  the  act  or  default  of  another,  it  is  suffi- 
cient for  him  to  show  that  he  has  not  ex- 
pressly agreed  to  be  answerable  for  sach 
act  or  default.  Page  v.  Krekey,  137  N.  Y. 
307,  33  N.  B.  311;  Smith  v.  Molleson,  148  X. 
T.  241,  42  N.  E.  669.  The  plaintiff  can  point 
to  no  agreement  by  which  this  property  was 
to  be  devoted  to  the  payment  of  damages 
arising  from  Dimick's  act  but,  on  the  con- 
trary, it  is  conceded  that  no  such  purpose 
was  in  contemplation  when  the  agreement 
was  executed. 

4.  It  is  asserted  that  very  ancient  and 
some  modem  anthorities  sustain  this  judg- 
ment The  oldest  case  relied  on  is  Vynlor's 
Case,  8  Ckike,  81b.  That  contains  all  that 
any  of  the  others  contains,  and  is  quite  as  fa- 
vorable to  the  plaintiff  as  any  of  them.  All 
that  case  or  any  of  the  others  holds  that  has 
any  application  to  this  case  is  that  an  agree- 
ment to  perform  an  award  is  broken  by  a 
revocation  of  the  arbitration.  No  one,  I 
think,  will  question  that.  The  cases  are- 
good  authority  against  Simick,  the  only  one 
who  committed  the  breach.  They  were  all 
actions  against  the  party  who  violated  his 
covenant,  and  not,  as  in  this  case,  against  an 
innocent  party  that  has  kept  it  None  of 
them  support  or  give  any  color  of  support  to 
the  proposition  upon  which  this  Judgment 
rests.  The  right  to  maintain  an  action 
against  the  party  guilty  of  a  breach  of  his 
agreement  to  arbitrate,  and  who  has  ren- 
dered an  awavd  impossible  by  revocation,  or 


against  bis  sureties  In  legal  privity  with  him, 
upon  written  Instruments,  should  not  be  con- 
founded with  the  right  which  the' plaintiff  as- 
serts in  this  case.  That  is  nothing  less  tbun 
the  right  to  maintain  an  action  against  one 
who  has  never  revoked,  and  who  is  not  a 
surety,  or  in  legal  prlvi^  with  another  who 
did  revoke,  to  appropriate  property  volun- 
tarily pledged  only  to  pay  an  award,  under 
an  agreement  which  excludes  the  right  to 
damages  in  the  form  of  costs,  and  casts  that 
burden  on  the  party  who  complains.  More- 
over, the  decisions  in  these  cases  are  sup- 
ported by  an  element  of  right  and  Justice 
conspicuously  absent  in  this  case,  since  it  Is 
plain  that  In  all  of  them  the  plaintiff  lost  by 
the  revocation  the  right  to  collect  his  costs 
by  including  them  in  the  award,  whereas  In 
this  case  the  plaintiff  lost  no  such  right  it 
having  been  excluded  by  its  own  agreement. 
It  is  perfectly  plain  that,  in  the  special  and 
peculiar  agreement  now  under  consideration, 
the  parties  undertook  to  protect  the  property 
in  question  from  all  consequences  of  a  revo- 
cation by  Dimick.  It  was  for  that  purpose 
and  to  that  end  that  the  pledge  was  restrict- 
ed to  the  payment  of  an  award  when  made; 
that  all  parties  renounced  the  right  to  revoke; 
that  the  right  to  costs,  and  consequently  to 
damages,  was  ecpressly  excluded,  and  the 
burden  of  paying  its  own  costs  imposed  upon 
the  plaintiff.  There  is  but  one  ground,  as 
it  seems  to  me,  upon  which  this  Judgment 
can  rest,  and  that  is  that  it  was  l^ally  im- 
possible for  the  defendant,  by  any  stipula- 
tion, or  by  the  use  of  any  form  of  words, 
to  confine  the  pledge  to  the  i)ayment  of  an 
award,  or  to  protect  the  property  from  a 
claim  of  damages  arising  out  of  the  conduct 
of  Dlmick.  If  that  proposition  Is  not  refuted 
by  the  bare  statement  of  it,  then  It  is  quite 
evident  that  no  argument,  however  conclu- 
sive, and  no  reasoning,  however  persuasive, 
would  avail  I  think  that  the  plaintiff  has 
not  shown  that  it  has  any  claim  or  lien  upon 
the  property  which  is  the  subject  of  this 
action,  and  that  the  Judgment  should  be  re- 
versed. 

All  concur  with  VANN,  J.,  for  afllrmance, 
except  O'BRIBX,  J.,  who  reads  for  reversal, 
and  PARKER,  C.  J.,  not  sitting.  Judgment 
affirmed,  with  costs. 


(158  N.  T.  73) 

LAIDLAW  V.  SAGE. 

(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 

Dtuamite  Explosios — Wkosgful  Act  —  Scfpi- 
ciENCT  or  EviDKNOE— Proximatb  Cause— Evi- 
DBNCE — Wealth  of  Dkfekdasi  —  Court  o» 
Appeals — Jl-risdiction. 

1.  The  burden  of  showing  that  a  Judgment  of 
affirmance  of  the  appellate  division  of  the  sa- 
preroe  court  was  nnnnimoas,  within  Const  art 
6,  J  9,  and  Code  Civ.  Proc.  j|  191  (providing  that 
no  nnanimons  decinion  of  the  hppellate  division 
that  there  is  evidence  supporting  or  tending  to 
sustain  a  verdict  not  directed  shall  be  reviewed 
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by  th«  court  of  appeals),  is  on  respondent,  since 
Code  Civ.  Proc.  §  190.  confers  in  general  terms 
tile  riglit  to  appeal  from  a  final  judgment  of  tlie 
appellate  division  to  the  court  of  appeals,  and 
section  1337  (providiuK  tliat,  where  the  jus- 
tices of  the  appellate  division  are  divided  as  to 
whether  there  is  evidence  to  sustain  a  finding 
or  verdict,  a  question  for  review  is  presented) 
is  but  another  way  of  stating  section  191.  and 
in  no  way  relieves  respondent  from  his  burden. 

2.  In  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  placing 
plaintiff  between  himself  and  a  dynamite  explo- 
sion, defendant  testified  that  he  did  not  touch 
plaintiff,  or  interfere  in  any  way  with  his  per- 
son, which  was  corroborated  by  one  unbiased 
witness,  and.  in  some  of  the  details,  by  other 
witnesses.  Plaintiffs  evidence,  which  was  un- 
corroborated, was  that  defendant  put  his  hands 
on  plaintiff's  left  arm  and  shoulder,  and  very 
gently  moved  him  some  18  inches  to  the  left, 
without  his  "being  conscious"  of  the  use  of 
any  force  in  moving  him.  Plaintiff's  memory 
was  impaired  by  his  injury  to  such  an  extent 
that  he  was  unable  to  remember  from  day  to 
day  or  from  hour  to  hour  what  he  was  told  to  do, 
and  such  condition  of  mind  continued  up  to  and 
through  tlie  trial.  Missiles  were  found  in  de- 
fendant's body  in  front  and  near  the  median 
line,  which  could  not  have  reached  him  if  plain- 
tiff was  in  front  of  him,  especially  if  the  ex- 
plosion followed  two  straight  lines,  according 
to  plaintiff's  theory.  BrM,  that  the  evidence 
was  insufficient  to  sustain  a  verdict  for  plaintiff. 

3.  Plaintiff  sued  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  placing 
plaintiff  between  himself  and  a  dynamite  explo- 
sion. At  tlie  most,  plaintiff  was  moved  by  de- 
fendant some  18  inches.  Plaintiffs  contention 
was  that  there  were  two  well-defined  lines  of  ex- 
plosion, and  that  he  was  drawn  into  one  of 
them;  but  there  was  no  evidence  that  the  lines 
of  explosion  did  not  include  the  place  where 
plaintiff  originally  stood,  or  that  a  wave  of  ex- 
plosion did  not  pass  over  that  portion  of  the 
room,  which  was  as  destructive  as  that  pass- 
ing in  any  other  direction.  The  evidence  as  to 
the  existence  of  two  lines  of  explosion  was  un- 
satisfactory. As  a  matter  of  fact,  the  explosion 
swept  with  ternfic  force  over  all  of  defendant's 
rooms,  destroying  or  seriously  injuring  every 
person  or  thing  with  which  it  came  in  contact. 
Held,  as  a  matter  of  law,  that  the  evidence 
does  not  sustain  the  burden  of  showing  that  de- 
fendant's act  caused  sutetantial  injury  to  plain- 
tiff. 

4.  A  dynamite  explosion  occurred  in  defend- 
ant's rooms,  without  his  being  in  any  way  re- 
sponsible therefor.  The  rooms,  and  everything 
and  everybody  therein,  were  destroyed  or  seri- 
ously injured.  Plaintiff,  who  was  in  defendant's 
rooms  at  the  time  of  the  explosion,  was  pushed 
some  IS  inches  to  one  side  by  defendant,  and 
seriously  injured  in  the  explosion.  Hdd.  that 
defendant's  act  was  not  the  proximate  cause. 

5.  Evidence  that  defendant  had  stated  some- 
thing about  a  protection  he  had  from  the  explo- 
sion, without  showing  whether  by  physical  mat- 
ter. Providence,  or  otherwise,  is  too  uncertain 
to  be  admissible  in  an  action  to  recover  for  in- 
Jnries  alleged  to  have  been  caused  by  defendant's 
placing  plaintiff  between  himself  and  a  dyna- 
mite explosion. 

6.  The  fact  of  defendant's  want  of  sympathy 
3r  of  attention  to  plaintiff  after  he  was  injured 
by  the  alleged  wrongful  act  of  defendant  is  in- 
admissible. 

7.  Evidence  of  the  amount  of  property  and 
other  details  as  to  defendant's  business  affairs 
!■  inadmissible  in  an  action  for  personal  injuries. 

Appeal  from  supreme  court,  appellate  dl- 
Tlsion,  First  department. 

Action  by  William  R.  Laidlaw,  Jr.,  against 
Russell  Sage.  From  a  judgment  of  the  ap- 
pellate division  of  tbe  general  term  (37  N.  X. 


Supp.  770)  affirming  a  Judgment  for  plalntUE, 
and,  from  an  order  affirming  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  ap- 
peals.    Reversed. 

The  judgment  of  affirmance  was  entered 
March  12,  1890,  and  contained  no  provision 
showing  that  the  appellate  division  waa  unan- 
imous in  awarding  it.  ijubsequently  to  its 
entry,  the  plaintiff  moved  for  a  resettlement 
of  the  order  of  affirmance,  so  that  it  should 
appear  in  the  order  that  the  decision  of  that 
court  was  unanimous;  but  that  motion  was 
denied. 

Edward  C.  James,  for  appellant.  Joseph 
H.  Choate,  for  respondent. 

MARTIN,  J.  This  action  was  commenced 
May  26,  1892.  Its  purpose  was  to  recover 
for  personal  injuries  sustained  by  the  plaintiff 
in  consequence  of  an  explosion  which  oc- 
curred In  the  defendant's  office.  In  the  city  of 
Mew  York,  on  the  4th  day  of  December,  ltJ91. 
There  Is  no  allegation  in  the  complaint,  nor 
was  there  any  proof  upon  the  trial,  which 
even  tended  to  show  that  the  defendant  was 
in  any  way  responsible  for  the  explosion 
which  was  the  cause  of  the  plaintiiTs  injury. 
The  evidence  disclosed  that  a  stranger,  whose 
name  was  subsequently  found  to  be  Norcross, 
called  at  the  defendant's  office  Decemt>er  4, 
1881,  at  about  10  minutes  past  12  o'clock,  said 
he  desired  to  see  the  defendant  in  relation  to 
some  railroad  Ixinds,  and  had  a  letter  of  intro- 
duction from  Mr.  Rockefeller.  When  asked 
to  send  it  to  the  defendant,  he  stated  that  be 
preferred  to  present  It  In  person,  and  that  he 
only  wanted  to  say  two  or  three  words. 
Upon  receiving  this  message,  the  defendant 
stepped  from  his  private  office  into  the  ante- 
room, went  to  the  window,  and  looked  into 
the  lobby,  where  be  saw  Norcross  sitting  upon 
a  settee.  At  that  time  the  defendant  met 
the  plaintiff,  who  said  he  had  a  message  f  rcHn 
Mr.  Bloodgood,  and  the  defendant  thereupon 
turned  the  knob  of  the  door,  and  the  plaintiff 
passed  into  the  anteroom  of  the  office.  The 
former  then  spoke  to  Norcross,  who  Instantly 
arose,  took  his  carpet  bag  in  his  left  hand, 
and,  approaching  him,  handed  him  a  letter 
which  was  supposed  to  be  from  Mr.  Rocke- 
feller, which  he  took,  opened,  and  read.  It 
was  a  typewritten  communication,  the  sub- 
stance of  which  was:  "The  bag  1  hold  in  my 
hand  contains  ten  pounds  of  dynamite.  If 
I  drop  this  bag  on  the  floor,  the  dynamite  will 
explode,  and  destroy  this  building  In  ruins, 
and  kill  every  human  being  In  the  building. 
I  demand  $1,200,000,  or  I  will  drop  the  bag. 
WlU  you  give  it?  Yes  or  noV"  The  defend- 
ant read  the  letter  twice,  folded  It,  handed  it 
back  to  Norcross,  and  then  commenced  par- 
leying with  him,  stating  that  he  bad  au  en- 
gagement with  two  gentlemen,  that  he  was 
short  of  time,  and.  If  It  was  going  to  take 
much  time,  he  wanted  him  to  come  later  in 
the    day.     Norcross,    after   a   second,    said 
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"Then,  do  I  tmderstand  you  to  refuse  my 
offer?"  to  which  the  defendant  replied,  "Oh, 
no,  I  don't  refuse  your  offer.  I  have  an  ap- 
pointment with  two  gentlemen.  I  think  I 
can  get  through  with  them  in  at>out  two 
minutes,  and  then  I  will  see  you."  Xorcross 
held  the  bag  at  the  end  of  his  fingers,  walked 
backward  towards  the  door  through  which 
he  came,  and,  when  he  reached  the  threshold, 
he  stopped,  and  looked  at  the  defendant 
The  defendant  stepped  back  a  little  towards 
the  desk  that  was  In  the  anteroom,  while 
NorcToss  was  going  the  other  way.  As  he 
reached  the  threshold,  be  looked  at  the  de- 
fendant, and  said,  "I  rather  infer  from  your 
answers  that  you  refuse  my  offer,"  to  which 
the  defendant  answered,  "Is  there  anything 
In  my  appearance  that  would  cause  you  to 
think  that  I  would  not  do  as  I  say  I  would?" 
and  repeated  that  he  had  an  appointment 
with  two  gentlemen,  and  that  he  could  get 
through  in  about  two  minutes,  and  would 
then  see  him.  Norcross  then  gave  one  look, 
stepped  to  one  side,  when  the  flash  came, 
and  it  was  all  over  in  two  seconds.  In  back- 
ing down  the  room,  the  defendant  came  to 
the  desk,  and  was  partially  sitting  upon  the 
edge  of  it  when  the  explosion  occurred.  Aft- 
er the  explosion.  It  was  found  that  every- 
thing In  the  office  was  wrecked.  The  parti- 
tions, floors.  Joists,  plaster,  desks,  tables, 
chairs,  and  other  furniture  were  destroyed, 
the  window  sashes  and  window  frames  iwere 
blown  out,  even  in  the  private  office.  Nor- 
cross was  blown  to  pieces,  and  Norton,  one 
of  the  clerks  in  the  defendant's  office,  was 
buried  through  the  window  to  the  street  l)e- 
low,  where  he  met  his  death.  A  steel  safe 
which  was  locked  and  stood  in  an  adjoining 
room  was  Mown  open,  its  contents  scattered 
upon  the  floor  with  other  debris,  and  every 
person  who  was  in  the  room  was  either  killed 
or  seriously  injured.  Indeed,  the  explosion 
was  so  violent,  so  general,  and  so  destructive 
In  Its  effect  that  it  seems  little  less  than  mir- 
aculous that  any  person  who  was  present 
should  have  escaped  with  his  life.  This  por- 
tion of  the  transaction  is  undisputed  In  any 
essential  or  material  particular. 

The  plaintiff  claims  that,  upon  entering 
the  office,  he  passed  the  defendant  and  Nor- 
cross, who  were  conversing  in  the  lobby  near 
the  door  of  the  anteroom;  that  he  entered 
the  anteroom,  which  was  about  8  by  16  feet, 
went  to  a  table  or  desk  near  the  center  of 
the  room,  where  he  stood  waiting  for  the 
defendant,  with  his  back  to  the  door,  look- 
ing towards  Mr.  Norton,  who  stood  by  the 
ticker  at  the  window,  looking  out  on  Rector 
street;  that,  while  he  stood  there,  he  once 
or  twice  glanced  over  his  shoulder,  saw  that 
the  defendant  was  Inside  the  anteroom  door, 
and  that  Norcross  was  just  outside;  that  he 
heard  nothing  said,  said  nothing  himself, 
and  saw  no  paper  in  the  defendant's  hand; 
that  he  turned,  and  looked  towards  the  win- 
dow, with  his  back  to  the  defendant,  when 
tlie  latter  suddenly  came  in  range  of  his  vis- 


ion on  his  left  side,  came  over,  and  placed 
his  hand  on  his  shoulder;  that  afterwards 
he  dropped  his  left  hand,  and  took  the  plain- 
tiff's right  hand  in  his,  and  gently  moved 
him  over  towards  the  direction  in  which  he 
stood,  which  was  from  the  plaintiff's  right 
to  his  left,  and  that  he  gently  moved  him 
about  the  width  of  his  body,  about  15  Inches, 
or  probably  more.  He  then  testified:  "I 
changed  my  position  towards  Mr.  Sage  about 
fifteen  inches.  I  changed  my  position  in  his 
general  direction,  but  in  front  of  us.  I  still 
kept  my  position  as  far  as  Rector  street  was 
concerned  and  the  door  of  the  entry.  1  had 
my  back  to  the  door  all  the  time.  I  was  In 
a  line  between  Mr.  Sage  and  Mr.  Norcross. 
*  »  *  Mr.  Sage  rested  one  thigh  on  the 
corner  of  this  table,  and  then  said  over  my 
shoulder,  to  this  stranger,  'If  I  trust  you,  why 
can  you  not  trust  me?'  or,  'If  you  cannot 
trust  me,  I  cannot  trust  you,'  or  words  in  tiiat 
general  line  and  to  that  effect,  and  then  the 
explosion  Immediately  followed."  Upon  cross- 
examination  he  testified:  "I  saw  him  [Mr. 
Sage]  come  within  the  range  of  my  vision  to 
my  left.  I  can  safely  say  that  without  look- 
ing at  me  he,  put  his  liand  on  my  left  shoulder, 
put  his  left  hand  on  my  left  arm,  and  took 
my  left  hand  in  his  left  hand.  It  was  not 
quite  at  that  moment  that  he  sat  down  on  the 
comer  of  the  desk.  He  did  not  let  go  of  my 
left  hand  with  his  left  hand  after  taking  my 
left  hand.  He  did  not  take  my  left  hand  in 
both  bands  at  that  moment.  He  did  a  moment 
later,  and  then  he  sat  down  on  the  corner  of 
the  desk  with  my  left  band  in  both  his  hands. 
My  hand  was  not  held  specially  tight.  It 
was  covered  by  both  his  hands.  At  that  time 
my  position  was  changed  from  where  I  stood 
when  he  put  his  left  hand  on  my  shoulder. 
I  was  conscious  at  the  time  of  force  being 
used  upon  me  sufficient  to  move  me.  I  was 
conscious  of  force  being  used  upon  me  to  a 
certain  extent  In  a  sense  it  was  imper- 
ceptible, and  in  a  sense  it  was  not.  I  spoke 
of  it  as  being  a  very  gentle  movement  I 
don't  think  I  said  it  was  so  gentle  as  to 
be  Imperceptible.  I  didn't  say  that  I  said 
it  was  gentle.  It  was  not  violent.  I  don't 
think  I  said  it  was  imperceptible.  The 
whole  change  of  my  position  was  about  the 
width  of  my  body;  should  think  eighteen 
inches  towards  my  left."  He  also  gave  evi- 
dence to  the  effect  that  he  had  previously  tes- 
tified that  the  defendant  did  not  use  any  force 
upon  him,  and  he  never  thought  of  such  a 
thing  as  that  until  after  the  explosion;  that 
he  did  not  think  he  was  conscious  that  the 
defendant  was  pulling  him  at  the  time,  and  he 
could  not  say  that  he  was  exactly  conscious 
of  any  force  of  Mr.  Sage's  hands  in  moving 
him;  that  he  was  moved  easily  and  without 
resistance;  that  he  moved  voluntarily,  be- 
cause he  offered  no  resistance;  that  he  did 
not  think  he  was  conscious  of  being  pulled  at 
the  time;  and  that  that  testimony  was  true. 

As  to  this  part  of  the  transaction,  the  de- 
fendant testified  that,  when  be  reached  the 
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corner  of  the  table,  the  plaintiff  waa  about 
four  feet  from  him  towards  the  partition,  and 
that  they  were  in  that  position  when  the  ex- 
plosion occurred.  He  denied  that  he  ever  bad 
his  hands  upon  the  person  of  the  plaintiff  in 
any  manner  whatever  until  after  the  explo- 
sion; testified  that  at  the  time  the  plaintiff 
was  not  between  him  and  Norcross  for  an  In- 
stant, and  that  he  did  not  at  any  time  intend 
or  design  Interposing  the  body  of  the  plaintiff 
between  himself  and  Norcross;  that  he  did 
not  put  himself  behind  the  plaintiff,  and  that 
no  portion  of  his  body  was  behind  the  plain- 
tiff; that  he  did  not  touch  him  at  all,  and 
made  no  such  statement  to  Norcross  as  was 
testified  to  by  the  plaintiff;  that,  after  the 
explosion,  they  were  found  thrown  together, 
and  that  he  lifted  the  plaintiff,  which  was 
the  first  time  he  had  his  hand  upon.Iilm.  The 
evidence  of  the  defendant  was  corroborated  in 
moat  of  Its  essential  particulars  by  the  testi- 
mony of  Frank  Robertson,  who  was  in  the 
office  at  the  time.  There  was  also  other  proof 
which  tended  to  corroborate  him,  and  which 
was  In  conflict  with  the  theory  and  testimony 
of  the  plaintiff. 

This  case  has  been  tried  four  times,  and 
passed  upon  three  times  by  the  Intermediate 
appellate  tribunal.  The  history  of  this  litiga- 
tion has  shown  an  evolution  in  the  law  held 
to  be  applicable  to  It  which  is  somewhat  un- 
usual. Upon  the  first  trial,  the  complaint  was 
dismissed  by  the  trial  court  upon  the  ground 
that  the  plaintiff  had  failed  to  establish  any 
proper  connection  between  the  act  of  the  de- 
fendant and  the  Independent  act  of  Norcross 
which  caused  the  Injury.  In  other  words.  It 
held  that,  under  the  principles  of  law  applica- 
ble to  the  subject,  the  acts  of  the  defendant 
were  not  shown  to  be  the  proximate  cause  of 
the  plaintiff's  Injury.  That  judgment  was  re- 
versed by  the  general  term  of  the  supreme 
court,  which  in  effect  held  that  no  question  of 
proximate  cause  was  Involved;  that  if  the 
defendant  put  bis  hand  upon  or  touched  the 
plaintiff,  and  caused  him  to  change  his  x>osI- 
tion  with  an  intent  to  shield  himself,  he  was 
guilty  of  a  wrongful  act  towards  iilm;  that, 
if  the  plaintiff  was  Injured  by  the  hapi>ening 
of  the  catastrophe,  the  burden  of  proof  was 
upon  the  defendant  to  establish  the  fact  that 
his  wrongful  act  did  not  in  the  slightest  de- 
gree contribute  to  any  part  of  the  Injury 
which  the  plaintiff  sustained  by  reason  of  the 
explosion;  and  that  It  was  not  necessary  for 
the  plaintiff  to  show  that  he  would  not  have 
been  so  severely  injured  if  he  had  been  left 
standing  in  his  original  position.  Upon  the 
second  trial  the  plaintiff  had  a  verdict.  The 
court  seems  to  have  charged  the  jury  In  ac- 
cordance with  the  principles  laid  down  by 
the  general  term  upon  the  first  appeal.  Upon 
that  trial,  however,  the  defendant's  counsel 
requested  the  court  to  charge:  "If  the  jury 
find  from  the  evidence  that  the  defendant  did 
talce  the  plaintiff,  and  use  him  as  a  shield,  but 
that  this  action  was  involuntary,  or  such  as 
would  instinctively  result  from  a  sudden  and 


irresistible  Impulse  In  the  presence  of  a  ter- 
rible danger,  be  is  not  liable  to  the  plaintiff 
for  the  consequences  of  It."  That  request 
the  court  refused,  but  added:  "I  will  charge 
it;  that  the  essence  of  the  liability  must  be 
a  voluntary  act"  Upon  the  second  appeal 
that  question  having  been  thus  sharply  pre- 
sented, the  general  term  again  reversed  the 
Judgment,  upon  the  ground  that  the  court 
erred  in  refusing  to  charge  that  request.  Up- 
on the  third  trial  the  jury  disagn^eed.  Upon 
the  last  trial,  which  Is  now  under  review,  the 
trial  court  disregarded  the  former  decisions  of 
the  general  term,  and  charged  tliat  the  meas- 
ure of  the  plaintiff's  damages  was  the  differ- 
ence between  those  he  actually  sustained,  and 
such  as  he  would  have  received  if  he  bad  not 
been  interfered  with,  and  that  the  burden  of 
proving  such  damages  was  upon  the  plahitiff, 
It  also  charged  that  if  the  defendant  involun- 
tarily put  his  hands  upon  the  plaintiff  In  a 
moment  of  great  excitement,  confronted  with 
Immediate  and  serious  danger,  without  mean- 
ing to  Interfere  with  him,  he  would  not  be  re- 
sponsible. But  it  submitted  the  question 
whether  the  act  of  the  defendant  was  delib- 
erate and  intentional  to  the  jury,  calling  its 
attention  to  the  fact  that  the  defendant  testi- 
fied that  "he  was  In  perfect  possession  of  his 
senses,  recollected  everything  that  was  done, 
that  everything  he  did  there  was  done  inten- 
tionally," and  then  charged  that  If,  under 
those  circumstances,  he  voluntarily  put  out 
his  band,  and  touched  the  plaintiff,  a  cause  of 
action  was  made  out,  and  the  plaintiff  was 
entitled  to  a  verdict.  In  this  portion  of  its 
charge,  the  court  assumed,  and  stated  to  the 
Jury,  that  the  defendant  testified  that  every- 
thing be  did  was  done  Intentionally,  as  proof 
of  his  having  intentionally  Interfered  with  the 
person  of  the  plaintiff.  The  propriety  of  this 
portion  of  the  charge  will  be  subsequently 
consldered. 

On  the  trial,  George  Balllard  was  called  as 
a  witness,  and  testified  to  having  seen  some 
one  in  O'Connell's  drug  store  whom  be  be- 
lieved to  be  the  defendant;  that  some  one 
stepped  up  to  him,  and  asked  M  he  was 
injured  very  much;  that  he  answered  that 
he  was  not;  that  he  understood  blm  to  sa}° 
something  about  being  protected,  or  a  pro- 
tection that  he  had  had  from  the  explosion. 
This  evidence  was  objected  to;  the  objection 
was  overruled;  and  the  defendant  excepted. 
At  the  conclusion  of  the  plaintiffs  case,  and 
again  when  the  entire  evidence  was  closed, 
the  defendant  moved  that  this  testimony  be 
stricken  out  He  also  asked  that  the  jury  be 
Instructed  to  disregard  It  These  motions 
were  denied,  and  the  defendant  excepted. 
When  the  plaintiffs  evidence  was  closed,  the 
defendant  moved  for  a  nonsuit  Again,  at  the 
close  of  all  the  testimony,  he  moved  for  a 
nonsuit,  that  the  plaintiff's  complaint  be  dis- 
missed, and  that  a  verdict  be  directed  In  his 
favor  upon  sufiicient  grounds;  so  that  the 
exceptions  of  the  defendant  to  the  denial  of 
those  motions  fully  raise  all  the  questions 
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which  are  Involved  or  have  been  discussed 
upon  this  appeal.  At  the  conclnslon  of  the 
charge,  the  defendant  excepted  to  portions  of 
it,  requested  the  court  to  charge  certain  prop- 
'ositions  which  were  refused,  and  by  excep- 
tions to  those  rulings  again  raised  the  ques- 
tions involved.  Therefore,  in  the  considera- 
tion of  the  legal  questions  presented,  it  must 
be  assumed  that  they  were  properly  raised, 
not  only  by  a  motion  to  nonsuit  and  to  dis- 
miss the  complaint,  but  also  by  motions  to 
direct  a  verdict  for  the  defendant,  and  by  ex- 
ceptions to  the  charge  and  the  refusal  of  the 
court  to  charge  as  requested. 

Upon  an  appeal  from  the  judgment  entered 
upon  the  verdict  rendered  at  the  last  trial,  the 
appellate  division  obviously  intended  to  fol- 
low the  previous  decisions  of  the  general  term 
so  far  as  they  related  to  the  plaintiff's  right  of 
recovery,  to  the  end  that  the  question  of  the 
liability  of  the  defendant,  under  the  facts  and 
circumstances  proved,  might  be  properly  pre- 
sented to  this  court,  and  did  not  assume  the 
responsibility  of  passing  upon  the  correctness 
of  the  previous  decisions  in  that  respect  It, 
however,  discussed  -  many  of  the  questions 
raised  by  the  defendant's  counsel,  and,  among 
other  things,  attempted  to  show '  that  there 
was  sufficient  evidence  to  justify  a  jury  in 
finding  that  there  were  two  ascertained  lines 
of  direction  which  the  explosion  followed, 
and  that  one  of  them  was  In  the  direction 
where  the  plaintiff  claims  that  be  and  the 
defendant  stood.  But  when  we  refe»  to  the 
evidence  bearing  upon  that  questl'/o,  and 
which  1b  said  to  justify  that  condition,  we 
are  tmable  to  discover  its  existence  hi  the 
record.  Indeed,  In  the  discussion  following, 
which  involved  the  Improbability  of  the  plain- 
tiff's theory  that  the  defendant  drew  him  in 
front  of  himself  as  a  shield,  when  examined 
in  the  light  of  the  injuries  to  the  defendant 
and  their  location  upon  his  person,  the  learn- 
ed judge  delivering  the  opinion  advanced  as 
an  argument  that  it  was  not  impossible  that, 
"in  the  titanic  whirlwind  of  the  explosion," 
those  injuries  might  have  occurred.  He  said 
that  there  was  nothing  more  extraordinary  In 
that  Incident  than  in  the  circumstance  that 
the  force  of  the  explosion  blew  open  a  large 
steel  safe,  and  scattered  its  contents  about 
the  room,  adding:  "No  one  can  account  for 
the  eccentricities  of  such  an  occurrence.  If 
tbepe  were  known  and  provable  unvarying 
incidents  of  such  phenomenal  events,  some 
ascertained  physical  law  acting  uniformly  and 
equally  on  all  such  occasions,  we  might  be 
able  to  say  what  was  or  what  was  not  im- 
possible within  the  operation  of  such  law,  but 
we  have  no  such  guides  or  criteria."  We 
think  the  last  suggestions  made  by  the  learn- 
ed judge  are  entitled  to  much  more  weight, 
and  are  much  more'  probable,  than  the  theory 
which  precedes  them,  and  with  which  the 
latter  are  utterly  Inconsistent  Indeed,  the 
whole  discussion  seems  to  be  based  upon  the 
idea  that  the  defendant  was  bound  to  estab- 
lish the  impossibility  of  the  theory  upon  which 


the  plaintiff  relied;  and  in  its  argument  that 
court  did  not  seem  to  cousider  that  any  bur- 
den rested  upon  the  plalntUf  to  prove  his 
theory  with  any  certainty,  notwithstanding 
the  lack  of  substantial  proof  to  show  its  cor- 
rectness or  existence.  That  opinion  can  hard- 
ly be  read  without  reaching  the  conclusion 
that  the  learned  judge  was  wrestling  with 
inconsistencies  Impossible  to  harmonize,  and 
yet  that  the  purpose  of  the  court  was  to 
place  the  case  in  a  position  where  the  ques- 
tions of  law  relating  to  the  right  of  the  plain- 
tiff to  a  recovery  In  this  action  should  be  pre- 
sented to,  and  determined  by,  the  court  of 
appeals. 

There  are  certain  questions  of  law  In- 
volved, which  were  discussed  upon  the  argu- 
ment, that  we  are  called  ufton  to  decide. 
We  have  deemed  It  necessary  to  state  the 
facts  and  history  of  this  protracted  litigation 
somewhat  fully,  to  the  end  that  the  legal 
questions  may  be  plainly  presented  and 
clearly  understood  in  their  connection  with 
them. 

The  first  question  of  law  presented  relates 
to  our  jurisdiction  to  hear  and  determine  this 
appeal.  The  respondent  contends  that,  inas- 
much as  the  record  does  not  show  affirma- 
tively that  the  justices  of  the  appellate  di- 
vision were  divided  upon  the  question  as  to 
whether  there  was  evidence  supporting  or 
tending  to  sustain  the  verdict,  that  ques- 
tion, at  least,  cannot  be  considered  by  this 
court,  and  relies  upon  section  1337  of  the 
Code  of  Civil  Procedure  as  sustaining  his 
position.  In  examining  the  question  of  the 
appealability  of  this  case,  and  the  ques- 
tions which  may  be  determined  upon  this 
appeal,  it  becomes  necessary  to  consider  the 
provisions  of  the  constitution  and  statutes, 
as  well  as  the  decisions  of  this  court  relating 
to  the  subject.  Section  9  of  article  6  of  the 
constitution  declares:  "No  unanimous  deci- 
sion of  the  appellate  division  of  the  supreme 
court  that  there  is  evidence  supporting  or 
tending  to  sustain  a  finding  of  fact  or  a 
verdict  not  directed  by  the  court,  shall  be 
reviewed  by  the  court  of  appeals."  After 
the  adoption  of  that  provision,  the  legislature 
amended,  section  190  of  the  Code  of  Civil 
Procedure  so  as  to  provide:  "From  and  aft- 
er the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  the  jurisdiction  of  the 
court  of  appeals  shall.  In  civil  actions  and 
proceedings,  be  confined  to  the  review  up- 
on appeal  of  the  actual  determinations  made 
by  the  appellate  division  of  the  supreme 
court  in  either  of  the  following  cases  and 
no  others:  (1)  Appeals  may  be  taken  as  of 
right  to  said  court,  from  judgments  or  or- 
ders finally  determining  actions  or  special 
proceedings,  and  from  orders  granting  new 
trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance,  judgment  ab- 
solute shall  be  rendered  against  them."  The 
second  subdivision  of  that  section  provides 
for  the  certification  by  the  appellate  division 
of  questions  of  law  for  determination  by 
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tie  court  of  appeals.  Then  follows  section 
"91,  which  contains  certain  limitations,  ex- 
ceptions, and  conditions  to  the  provisions  of 
section  190;  and  In  that  section  Is  found 
a  provision  in  which  the  same  language  is 
employed  as  In  the  provision  of  the  con- 
stitution above  cited.  It  also  provides  that 
no  appeal  shall  be  taken  from  a  judgment 
of  affirmance  hereafter  rendered  in  an  ac- 
tion to  recover  damages  for  a  personal  In- 
Jury,  when  the  decision  of  the  appellate  di- 
vision Is  unanimous,  unless  that  court  shall 
certify  that  In  Its  opinion  a  question  of  law 
is  Involved  which  ought  to  be  reviewed  by 
the  court  of  appeals,  or  unless,  in  case  of  Its 
refusal  to  so  certify,  an  appeal  Is  allowed 
by  a  judge  of  the  court  of  appeals.  It  like- 
wise provides  that  the  jurisdiction  of  the 
court  is  limited  to  the  review  of  questions 
of  law. 

Here,  then,  we  find  that  ttoth  the  consti- 
tution and  the  statutes  provide  that  no  unan- 
imous decision  of  the  appellate  division  that 
there  is  evidence  supporting  or  tending  to 
sustain  a  finding  or  verdict  not  directed 
shall  be  reviewed  by  this  court  But  the 
provisions  of  section  190  are  general,  and 
declare  that  appeals  may  be  taken  as  of 
right  to  this  court  from  judgments  or  or- 
ders finally  determining  actions  or  special 
proceedings.  This  confers  upon  a  party  the 
absolute  right  to  appeal  in  those  cases,  un- 
less It  falls  within  some  of  the  limitations 
contained  in  the  subsequent  section.  The 
question  here  presented  Is  how  or  In  what 
manner  the  fact  that  the  case  falls  within 
some  limitation.  If  It  does,  is  to  be  made  to 
appear.  Inasmuch  as  section  190  in  gen- 
eral terms  confers  the  right  of  appeal,  the 
question  Is,  If  It  Is  limited  by  some  other 
provision  of  the  statute,  upon  whom  is  the 
burden  of  showing  that  fact?  It  would  seem 
that  inasmuch  as  the  appellant  In  this  case 
was  given  the  right  of  appeal  In  express 
terms,  he  might  rely  upon  that  general  pro- 
vision, and  if  it  fell  within  any  of  the  limita- 
tions of  the  statute,  and  the  respondent 
claimed  that  the  appeal  was  not  well  taken, 
the  burden  of  showing  that  fact  rested  upon 
him.  In  Kaplan  v.  Biscuit  Co.,  151  N.  T. 
171,  45  N.  E.  353.  this  court  held  that  the 
burden  of  showing  that  a  Judgment  of  af- 
firmance In  an  action  for  a  personal  Injury 
was  by  a  unanimous  decision  of  the  appel- 
late division  rested  upon  the  party  asserting 
It,  and  that  in  order  to  deprive  the  court 
of  appeals  of  the  power  to  review  the  case 
under  section  191  of  the  Code  of  Civil  Pro- 
cedure, the  fact  should  be  established  by  the 
party  claiming  it  either  by  the  Judgment  or 
by  a  certificate  of  the  court  appearing  in 
the  record.  It  Is  true  that  question  arose 
under  the  amendment  of  section  191,  made  In 
1806,  and  not  under  subdivision  4.  Nor  were 
the  provisions  of  section  1337  passed  upon 
In  determining  that  case.  Still,  we  think 
the  principle  of  that  decision  is  applicable 
bere;   that  we  should  hold  now,  as  we  held 


there,  that  the  Judgment  is  reviewable  in 
this  court  unless  the  affirmance  was  by  the 
unanimous  decision  of  the  appellate  division; 
and  that  the  burden  of  showing  that  fact 
rests  upon  the  party  asserting  it  and  should 
appear  in  the  record.  We  tlilnk  that  sec- 
tion 1337  does  not  in  any  way  interfere  with 
the  principle  of  the  decision  In  that  case, 
but  that  the  provision  that  where  the  jus- 
tices of  the  appellate  division  from  which 
the  appeal  is  taken  are  divided  as  to  wheth- 
er there  is  evidence  supporting  or  tending  to 
sustain  a  finding  or  verdict  not  directed  by 
the  court,  a  question  for  review  is  present- 
ed, is  but  another  way  of  stating  what  is 
contained  In  subdivision  4  of  section  191 
of  the  Code,  and  in  no  way  relieves  the  par- 
ty who  asserts  it  from  the  burden  of  estab- 
lishing the  unanimity  of  the  decision.  Hence 
we  are  of  the  opinion  that  the  contention 
of  the  respondent  in  this  respect  cannot  be 
sustained,  and  that  the  question  whether 
there  Is  evidence  supporting  or  tending  to 
sustain  the  verdict  may  be  reviewed  upon 
this  appeal.  We  think  we  should  so  hold. 
especially  when  we  consider  the  fact  that 
the  appellate  division  refused  to  certify  that 
its  decision  was  unanimous,  and  has  so  plain- 
ly indicated  a  desire  and  purpose  to  hare 
the  questions  Involved  decided  by  this  court 
ilanifestly,  the  amendment  to  section  191, 
passed  In  1896,  limiting  appeals  In  cases  of 
personal  injury,  has  no  application,  because 
the  judgment  appealed  from  was  rendered 
March  12,  1896,  before  the  passage  of  that 
act  Croveno  v.  Railroad  Co.,  1,50  N.  T.  225, 
44  N.  E.  968. 

As  bearing  npon  the  contention  of  the  re- 
spondent as  to  the  appealability  of  this  case, 
It  may  be  properly  added  that  here  every 
point  or  question  upon  which  the  appellant 
relies  was  raised  by  an  exception  to  the 
denial  of  a  proper  motion  to  direct  a  ver- 
dict for  the  defendant  by  an  exception  to 
the  charge  of  the  court,  to  Its  refusal  to 
charge  as  requested,  or  by  some  other  rul- 
ing upon  the  trial  to  which  a  proper  excep- 
tion was  taken.  Therefore,  in  Its  furtber 
examination,  all  the  questions  of  law  which 
are  presented  by  the  appellant  must  be  re- 
garded as  properly  before  us  for  consider- 
ation. 

The  primary  question  which  lies  at  the 
foundation  of  the  respondent's  right  of  recov- 
ery Is  whether  there -was  sufficient  evidence 
to  Justify  the  court  In  refusing  to  direct  a 
verdict  for  the  defendant  or  in  submitting 
to  the  Jury  the  question  of  th«  defendant's 
liability.  This  general  question  seems  to  de- 
pend for  its  solution  upon  several  subordi- 
nate ones.  These  questions  are:  First  Was 
there  sufficient  evidence  that  the  defendant 
performed  any  act  or  was  guilty  of  any 
omission  whic4i  rendered  him  even  technical 
ly  liable  to  the  plaintiff?  Second.  If  so,  was 
the  proof  sufficient  to  Justify  the  court  In 
submitting  to  the  Jury  the  question  of  sub- 
stantial damages.    And,  third,  were  the  al- 
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leged  acts  of  the  defendant  the  proximate 
cause  of  the  plaintiff's  injury?  A  considera- 
tion of  these  questions  In  the  order  in  which 
they  are  stated  seems  necessary  to  a  proper 
determination  of  the  original  one. 

1.  That,  at  the  time  of  the  occurrence 
which  was  the  subject  of  this  action,  the 
defendant  suddenly  and  unexpectedly  found 
himself  confronted  by  a  terrible  and  impend- 
ing danger,  which  would  naturally,  if  not 
necessarily,  terrify  and  appaU  the  most  In- 
trepid, is  shown  by  the  undisputed  evidence. 
If,  with  this  awful  peril  before  him,  he 
maintained  any  great  degree  of  self-control, 
It  indicated  a  strength  of  nerve  and  personal 
bravery  quite  rare,  indeed.  That  the  duties 
and  responBibllitles  of  a  person  confronted 
with  such  a  danger  are  different  and  nnlilse 
those  which  follow  Ws  actions  In  perform- 
ing the  ordinary  duties  of  life  under  other 
conditions  Is  a  well-established  principle  of 
law.  The  rule  applicable  to  such  a  condition 
Is  stated  In  Moak's  Underhill  on  Torts  (page 
14),  as  follows:  "The  law  presumes  that  aa 
act  or  omission  done  or  neglected  under  the 
Influence  of  pressing  danger  was  done  or  neg- 
lected Involuntarily."  It  Is  there  said  that 
this  rule  seems  to  be  founded  upon  the  max- 
im that  self-preservation  Is  the  first  law  of 
nature,  and  that,  where  It  is  a  question 
whether  one  of  two  men  shall  suffer,  each 
Is  justified  In  doing  the  best  he  can  for  him- 
self. This  principle  of  pressing  danger,  and 
an  act  or  omission  In  its  presence,  was  dis- 
cussed In  the  Squib  Case  (Scott  v.  Shepherd, 
2  W.  Bl.  894),  and  in  the  Wine  Case  (Van- 
denburgb  v.  Truax,  4  Denio,  464).  That  prin- 
ciple has  been  many  times  affirmed  by  the 
decisions  of  the  courts  of  this  state  as  wdl 
as  others.  Indeed,  the  trial  court  recognized 
this  doctrine  In  Its  charge,  but  submitted  to 
the  Jury  the  question  whether  the  act  of  the 
defendant  was  involuntary,  and  Induced  by 
Impending  danger,  adding  that  the  testimony 
of  the  defendant  that  everything  he  did,  he 
did  Intentionally,  wag  sufficient  to  Justify  It 
in  finding  that  he  voluntarily  moved  the 
plaintiff  in  the  manner  claimed  by  him.  But, 
when  we  examine  tbe  defendant's  evidence, 
we  find  he  testified  that  he  never  had  his 
hands  on  the  person  of  the  plaintiff  In  any 
manner  whatever  until  after  the  explosion, 
and  that  he  did  not  at  any  time  have  any 
Intent  or  design  of  Interposing  the  body  of 
the  plaintiff  between  himself  and  the  stran- 
ger. The  testimony  of  the  defendant,  to 
which  the  court  referred  in  Its  charge,  seems 
to  have  been  substantially  that  he  was  as 
cool  and  collected  as  any  man  could  well  be 
with  the  Intimation  made  by  Norcross;  that 
he  exercised  his  best  judgment  under  the 
circumstances;  that  he  did  nothing  uncon- 
sciously, spontaneously,  or  without  delibera- 
tion, but  did  the  best  he  could,  and  exercised 
the  best  judgment  he  could,  to  avoid  any  ac- 
cident; that  he  did  nothing  by  Impulse;  and 
that  what  he  did  he  did  as  deliberately  as 
be  could  under  the  circumstances.    This  evi- 


dence seems  to  fall  short  of  justifying  the 
statement  of  the  court  that  he  testified  he 
was  m  perfect  possession  of  his  senses,  rec- 
ollected everything  that  was  done,  and  that 
everything  he  did  there  was  intentional,  as 
It  very  materially  differed  from  and  essen- 
tially modified  the  statement  contained  in 
the  charge.  The  statement  of  the  court  as 
to  the  admission  of  the  defendant  can  hardly 
be  said  to  be  a  fair  deduction  from  his  evi- 
dence. Nor  Is  the  justice  of  eliminating  from 
Its  statement  to  the  jury  the  fact  that  the 
admissions  he  did  make  were  accompanied 
by  evidence  that  he  In  no  way  touched  the 
plaintiff,  and  had  no  Intention  of  doing  so, 
quite  appreciated.  If  the  court  desired  to  use 
the  admission  of  the  defendant  as  evidence 
of  such  a  fact,  the  evidence  should  have  been 
correctly  stated,  and  the  attention  of  the 
jury  called  to  the  entire  admission,  and  not 
to  a  part  alone.  Here,  as  where  there  Is  an 
introduction  of  any  other  conversation  or  ad- 
mission by  a  party,  the  remainder  which  tends 
to  qualify  or  explain  the  portion  relied  upon 
should  l>e  considered  as  a  part  of  it,  especial- 
ly where  It  is  a  qualification  of  the  other, 
and  rebuts  or  destroys  the  Inference  to  be 
drawn  or  the  use  to  be  made  of  the  portion 
put  In  evidence  or  relied  upon.  While  it  Is 
doubtless  true  that  a  portion  of  the  testimony 
of  a  witness  may  be  credited  by  a  jury,  and 
a  portion  discredited,  still,  when  a  part  of 
the  evidence  is  modified  or  qualified  by  an- 
other portion.  It  Is  far  from  clear  that  one 
portion  may  be  rejected,  and  the  other  given 
credit  But,  be  that  as  it  may,  It  is  extreme- 
ly difficult,  upon  a  consideration  of  all  the 
evidence  in  the  record  relating  to  this  sub- 
ject, to  see  how  a  jury  was  Justified  in  find- 
ing that  the  defendant  voluntarily  Interfered 
with  the  person  of  the  plaintiff. 

The  only  witness  whose  testimony  Is  relied 
upon  to  show  any  interference  with  the  plain- 
tiff by  the  defendant  was  the  plaintiff  himself. 
He  not  only  had  all  the  Interest  of  a  party  to 
the  action,  but  the  undisputed  proof  disclosed 
that  his  memory  had  been  very  seriously  Im- 
paired, and  to  such  an  extent  that  he  was  un- 
able to  remember  from  day  to  day  or  hour  to 
hour  what  he  was  told  to  do,  and  that  this 
condition  of  his  mind  continued  from  the  time 
of  the  accident  nntU  the  last  trial  of  this  case. 
Upon  the  other  hand,  the  defendant  dearly 
and  positively  denied  that  he  Interfered  with 
his  person  at  all,  and  he  Is  corroborated  by  at 
least  one  unbiased  witness  upon  that  subject, 
and  In  many  of  the  details  of  the  transaction 
by  the  witnesses  Osborne,  James,  and  Hum- 
mel, whose  evidence  was  In  direct  conflict 
with  that  given  by  the  plaintiff.  Moreover, 
when  the  testimony  of  the  plaintiff  is  read.  It 
Is  quite  manifest  that  It  does  not  clearly  dis- 
close any  movement  of  his  body.  If  any  oc- 
curred, that  was  not  his  own  voluntary  act, 
uncontrolled  by  any  force  upon  the  part  of  the 
defendant.  There  were  also  certain  physical 
facts  established  by  tiie  proof,  and  uncontra- 
dicted, which  tend  to  show  that  the  plaintifTs 
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theory  that  he  was  in  front  of  the  defendant 
was  Impossible.  If,  as  is  claimed  by  the 
plaintifT,  the  defendant  employed  his  body  as 
a  shield,  and  it  was  between  him  and  the 
place  of  the  explosion,  it  is  quite  difficult  to 
comprehend  how  the  missiles  which  were 
found  In  the  defendant's  body  in  front,  and 
near  the  median  line  could  have  reached  him, 
especially  if,  as  is  the  plalutlfTs  theory,  the 
explosion  followed  two  straight  lines.  Nor 
can  we  quite  understand  how,  if,  when  tiie 
explosion  occurred,  the  plaintiff's  left  hand 
was  in  both  of  the  defendant's,  resting  upon 
the  defendant's  left  thigh,  the  defendant's 
hands  could  have  been  so  seriously  injured 
and  wounded  by  flying  substances,  as  the 
proof  shows  they  were.  With  this  condition 
of  the  proof,  it  is  quite  difficult  to  say  that 
there  was  any  such  evidence  of  the  defend- 
ant's Intentional  interference  with  the  plaintiff 
as  would  entitle  him  to  recover  in  this  action, 
or  have  the  question  submitted  to  a  Jury. 
The  evidence  which  appears  to  be  in  conflict 
with  the  position  of  the  defendant,  to  say  the 
most.  Is  nothing  more  than  a  mere  scintilla, 
and  was  met,  not  only  by  the  positive  testi- 
mony of  disinterested  witnesses,  but  also  by 
well-known  and  recognized  physical  facts, 
about  which  there  is  no  conflict  Therefore  it 
would  seem  that  the  plaintiff  was  not  entitled 
to  even  nominal  damages,  and  that  it  was  the 
duty  of  the  court  to  have  directed  a  verdict 
for  the  defendant 

2.  Was  there  sufficient  evidence  to  Justify 
the  court  In  submitting  to  the  Jury  the  ques- 
tion of  substantial  damages?  If,  for  the  pur- 
pose of  this  discussion,  it  be  admitted  that  the 
plaintiff  was  moved  as  testified  to  by  him,  and 
that  the  act  of  the  defendant  was  voluntary 
and  intentional,  yet  we  are  unable  to  find  any 
sufficient  evidence  In  the  record  to  Justify  the 
court  in  submitting  to  the  Jury  the  question 
whether  the  plaintiff's  injuries  arose  in  con- 
sequence of  the  act  of  the  defendant  in  mov- 
ing him.  The  court  In  effect  charged  the  Jury 
that  if  the  defendant  interfered  with  the  body 
of  the  plaintiff,  and  his  injuries  were  in- 
flicted because  of  a  change  in  his  position, 
then  it  might  allow  the  plaintiff  for  the  in- 
juries which  he  sustained  In  consequence  of 
the  wounds  which  It  found  were  caused  by 
his  change  of  position;  and  the  Jury  was  per- 
mitted to  pass  upon  the  question  whether  he 
sustained  more  or  different  Injuries  than  he 
would  if  he  had  not  been  moved.  The  con- 
tention of  the  respondent  is  that  the  evidence 
disclosed  that  there  were  two  straight  and 
well-defined  lines  of  explosion,  and  that  It 
tended  to  show  that  the  plaintiff  was  drawn 
Into  one  of  them.  But  we  find  no  proof  either 
that  the  lines  of  explosion  claimed  did  not  in- 
clude the  place  where  the  plaintiff  originally 
stood,  or  that  a  wave  of  explosion  did  not  pass 
over  that  portion  of  the  room,  which  was  as 
forceful  and  destructive  as  that  passing  In  any 
other  direction. 

The  evidence  relied  upon  by  the  plaintiff  to 
show  that  there  were  these  two  defined  lines 


was  the  location  of  the  wounds  upon  the  body 
of  the  plaintiff  and  the  testimony  of  the  wit- 
ness Reeves.  When  we  examine  the  evidence 
bearing  upon  the  character  and  location  of  the 
plaintiff's  wounds,  it  fails  far  short  of  estab- 
lishing any  well-defined  line  of  explosion.  Nor 
do  we  think  any  such  Inference  can  be  dratrn 
from  the  situation  as  described  by  the  plaintiff 
and  other  witnesses.  And,  when  we  examine 
the  evidence  of  the  witness  Reeves,  we  find 
in  It  nothing  to  sustain  the  contention  of  the 
plaintiff.  He  testified  that  there  were  35  to 
40  Joists  or  beams,  which  ran  north  and  south, 
which  were  injured,  and  that  the  breakage 
ran  through  the  Joists  in  a  northeasterly  di- 
rection. He  was  then  asked  whether  time 
were  fractures  in  any  other  direction  in  the 
beams  or  Joists  from  that  bole,  to  which  be 
answered  that  he  had  put  in  new  beams  on 
the  Rector  street  side  of  the  partition  leading 
Into  Mr.  Sage's  office;  that  he  put  in  about 
28  or  30  new  ones;  and  that  the  balance  were 
not  so  badly  fractured,  so  that  they  were  re- 
inforced without  taking  the  old  beams  ont. 
We  find  nothing  in  this  evidence  to  indicale 
that  there  was  any  distinct  line  of  explosion  Id 
any  other  direction  than  northeasterly.  That 
the  splitting  of  the  Joists,  If  it  occurred,  would 
naturally  extend  lengthwise  of  them,  there  can 
be  little  doubt  Bnt  the  plaintiffs  claim  that 
there  is  anything  in  this  evidence  which 
shows  a  second  distinct  line  of  explosion  with- 
in which  he  was  drawn,  even  if  he  was  moved 
as  he  testffied,  Burely  cannot  be  sustained. 
Consequently,  there  was  nothing  but  the 
merest  conjecture  upon  which  the  Jury  could 
base  any  finding  that  he  was  more  severely  in- 
jured by  being  moved.  That  he  was  bound 
to  establish  some  wrongful  act  upon  the  part 
of  the  defendant  and  that  that  act  was  the 
cause  of  the  Injury  for  which  he  sought  to  re- 
cover, fbere  can  be  no  doubt  Nor  is  there- 
any  doubt  that  the  burden  of  proof  upon  both 
of  those  questions  rested  upon  him.  The 
courts  below  have  so  held,  but  notwithstand- 
ing their  view  of  the  law,  they  have  submlttett 
those  questions  to  the  Jury. 

In  Baulee  v.  RaUroad  Co.,  59  N.  T.  356, 
366,  Judge  Allen  said:  "It  is  not  enough  to 
authorize  the  submission  of  a  question,  s» 
one  of  fact  to  a  Jury,  that  there  Is  some  evi- 
dence. A  scintilla  of  evidence,  <»  a  mere 
surmise,  •  •  •  would  not  Justify  the 
Judge  In  leaving  the  case  to  the  Jury."  And 
In  that  case  It  was  held  that  as,  "at  most  the 
Jury  could  only  conjecture  that  the  defendant 
might  have  been  wanting  In  the  care  and 
caution  proper  to  be  exercised  In  such  a  case. 
•  •  •  the  case  was  properly  withheld 
from  the  Jury."  In  Pollock  v.  Pollock,  71  N. 
Y.  137,  153,  Polger,  J.,  said:  "Insufficient 
evidence  Is,  in  the  eye  of  the  law,  no  evi- 
dence;" and  then  cited  the  language  of 
Maule,  J.,  In  Jewell  v.  Parr,  18  C.  B.  916, 
where  he  said:  "When  we  say  that  there 
Is  no  evidence  to  go  to  a  Jury,  we  do  not 
mean  literally  none,  but  that  there  is  none 
that  ought  reasonably  to  satisfy  a  Jury  that 
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the  fact  sou^t  to  be  proved  Is  eetablisbed." 
Again,  In  Bond  ▼.  Smltb,  113  N.  Y.  378,  385, 
21 N.  E.  128,  Earl,  X,  stated  tbe  duties  of  the 
court  In  considering  such  a  question  as  fol- 
lows: "We  have  no  right  to  guess  that  he 
was  free  from  fault  It  was  incuinb«it  up- 
on the  plaintiff  to  show  it  by  a  preponder- 
ance of  evidence.  She  furnished  the  Jury 
with  nothing  from  which  they  could  Infer 
tbe  freedom  of  the  Intestate  from  fault  She 
simply  furnished  them  food  for  speculation, 
and  that  will  not  do  for  the  basis  of  a  ver- 
dict The  law  demands  proof,  dnd  not  mere 
surmises.  The  authorities  are  ample  to  show 
in  such  a  case  the  plaintiff  should  have  been 
nonsuited,"— dtlng  CSordell  v.  Railroad  C!o., 
75  N.  y.  830;  Dubois  v.  City  of  Kingston, 
102  N.  T..219,  e  N.  a  273.  In  Pauley  v.  Lan- 
tern Co..  131  N.  Y.  90.  08,  29  N.  E.  999,  which 
was  an  action  for  negligence  by  which  it  was 
claimed  that  the  plaintiffs  intestate  lost  bis 
life.  Judge  Finch,  in  delivering  the  opinion 
of  the  court,  said:  "But  the  respondent  and 
the  general  term  Insist  that  some  other  the- 
ory may  be  adopted,  and,  in  order  to  do  so, 
enter  upon  the  realm  of  conjecture,  and  ask 
that  a  Jury,  in  the  utter  absence  of  proof, 
may  be  allowed  to  guess  that  there  was  some 
negligence  on  the  part  of  the  defendant 
which  might  have  tended  to  cause  the  death 
of  the  intestate.  •  •  •  What  is  claimed 
Is  that  there  is  proof  that  some  of  the  op- 
eratives fled  to  this  escape,  but  could  not  use 
it  on  account  of  the  blinds;  and  we  are  asked 
to  permit  a  Jury  to  guess  or  conjecture  that 
Pauley  was  one  of  these,  without  any  proof 
of  the  fact,  and  in  the  face  of  the  evidence 
that  no  one  who  did  use  it  or  approach  it 
saw  him  at  all,"— and  then  adds:  "We  think 
the  duty  Imposed  by  the  statute  was  fairly 
and  fully  performed,  and,  even  if  it  was  not, 
that  we  are  not  to  resort  to  conjecture,  and 
permit  a  verdict  to  be  based  on  bare  possi- 
bilities alone.  *  *  •  A  mere  conjecture, 
built  upon  a  bare  possibility,  will  not  suffice 
to  transfer  the  money  or  property  of  one 
man  to  the  possession  and  profit  of  another. 
As  we  said  in  Bond  v.  Smith,  113  N.  Y.  378, 
21  N.  B.  128,  food  for  speculation  will  not 
serve  as  the  basis  of  a  verdict"  Again,  in  dls- 
-cussing  this  question  in  Llnkauf  v.  Lombard, 
137  N.  Y.  417,  425,  33  N.  E.  472,  Judge  Gray, 
wrtting  for  this  court  declared:  "To  permit 
a  Jury  to  speculate  and  surmise  upon  a  ques- 
tion of  responsibility  is  to  withdraw  from  the 
litigant  a  safeguard  intended  for  the  protec- 
tion of  his  rights.  He  Is  entitled  to  the  Judg- 
ment of  the  court  upon  questions  to  which 
the  character  of  tbe  evidence  admits  of  but 
one  answer.  No  such  possibilities  of  a  fail- 
ure of  Justice  should  be  countenanced,"— 
and  then  quotes  from  the  opinion  of  Justice 
OlffOTd  in  Improvement  Oo.  v.  Munson,  14 
Wall.  442,  the  following:  "Nor  are  Judges 
any  longer  required  to  submit  a  question  to 
a  Jury  merely  l>ecause  some  evidence  has 
been  Introduced  by  the  party  having  the  bur- 
den of  proof,  unless  tbe  evidence  be  of  such 


a  character  that  It  would  warrant  the  Jury 
in  finding  a  verdict  in  favor  of  that  party. 
Formerly  it  was  held  that  if  there  was  what 
was  called  a  scintilla  of  evidence  in  support 
of  a  case,  the  Judge  was  bound  to  leave  it  to 
the  Jury;  but  recent  decisions  of  high  au- 
thority have  established  a  more  reasonable 
rule;  that  In  every  case,  before  the  evidence 
is  left  to  the  Jury,  there  is  a  preliminary 
question  for  the  Judge,  not  whether  there  is 
literally  no  evidence,  but  whether  there  is 
any  upon  which  a  Jury  can  properly  pro- 
ceed to  find  a  verdict  for  the  party  producing 
it  upon  whom  the  onus  of  proof  rests,"— 
and  adds:  "The  rule  should  be  regarded  as 
settled,  under  all  the  authorities,  as  well  by 
the  decisions  of  the  courts  of  this  state  as 
by  those  of  Englan'd,  that  where  there  Is  no 
evidence  upon  an  issue  before  the  Jury,  or 
the  weight  of  the  evidence  is  so  decidedly 
preponderating  in  favor  of  one  side  that  a 
verdict  contrary  to  it  would  be  set  aside,  It 
is  the  duty  of  the  trial  Judge  to  nonsuit,  or 
to  direct  the  verdict,  as  the  case  may  re- 
quire." In  the  case  of  Hemmens  v.  Nelson, 
138  N.  Y.  517,  34  N.  B.  342,  this  court  again 
asserted  the  doctrine  so  clearly  stated  in  the 
Llnkauf  Case.  In  discussing  that  question 
in  Hudson  v.  Railroad  Co.,  145  N.  Y.  408y  412, 
40  N.  E.  8,  Haight,  J.,  said:  "But  where  the 
evidence,  which  appears  to  be  in  conflict,  is 
nothing  more  than  a  mere  scintilla,  or  where 
it  Is  met  by  well-known  and  recognized  scien- 
tific facts,  about  which  there  Is  no  conflict, 
this  court  will  stm  exercise  Jurisdiction  to 
review  and  reverse  If  Justice  requires,"— cit- 
ing Pet^le  V.  Martin,  142  N.  Y.  352,  37  N.  E. 
117;  Hemmens  v.  Nelson  and  Llnkauf  v. 
Lombard,  supra.  See,  also,  Cadwell  v.  Am- 
heim,  152  N.  Y.  182,  46  N.  E.  310;  Hannlgan 
V.  Railway  Co.,  157  N.  Y.  244,  51  N.  E.  902. 
Thus,  we  see  that  this  court  has,  in  a  long 
line  of  decisions,  uniformly  held  that  to  Jus- 
tify the  submission  to  tbe  Jury  of  any  Issue, 
there  must  be  sufficient  proof  to  sustain  the 
claim  of  the  party  upon  whom  the  onus  rests, 
and  that  mere  conjecture,  surmise,  specula- 
tion, bare  possibility,  or  a  mere  scintilla  of 
evidence  Is  not  enough.  When  the  principle 
of  these  cases  Is  applied,  It  becomes  obvious 
that  the  court  was  not  Justified  In  submit- 
ting to  the  Jury  the  question  whether  the 
plaintiff  suffered  any  substantial  damages  by 
reason  of  bis  having  been  moved  In  the  man- 
ner claimed,  aven  though  It  should  find  that 
the  defendant  moved  him.  No  one  can  read 
the  evidence  in  the  record  as  to  the  nature, 
power,  and  effect  of  the  explosion,  and  the 
results  that  followed,  without  reaching  the 
conclusion  that  it  utterly  failed  to  show  that 
the  plaintiff  was  more  seriously  lnjm«d  than 
he  would  have  been  if  he  had  remained 
where  be  claims  to  have  first  stood.  Indeed, 
we  can  find  no  proof  sufficient  to  Justify  the 
conclusion  that  there  was  any  place  of  safe- 
ty, or  comparative  safety,  in  any  of  the 
rooms  occupied  by  the  defendant  The  ex- 
plosion swept  with  terrific  force  over  them 
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all,  destroying  or  seriously  Injuring  every 
person  or  thing  with  wbicb  It  came  in  con- 
tact Under  such  circumstances,  to  permit 
a  jury  to  guess  or  conjecture  that  the  plain- 
tiff's injuries  were  more  serious  or  severe 
than  they  would  have  been  if  his  position 
had  not  been  changed,  Is,  in  the  language  of 
Judge  Gray,  "to  withdraw  from  the  litigant 
a  safeguard  intended  for  the  protection  of 
his  rights."  We  think  the  court  erred  in  not 
directing  a  verdict  for  the  defendant,  at  least 
so  far  as  substantial  damages  were  concern- 
ed, upon  the  ground  that  there  was  no  suffi- 
cient proof  that  the  plaintiff  sustained  any 
Injury  in  consequence  of  the  alleged  conduct 
of  the  defendant 

3.  We  are  next  brought  to  the  consideration 
af  the  question  whether  the  alleged  acts  of 
the  defendant  were  the  proximate  cause  of 
the  plaintiff's  Injury.  As  has  already  been 
(Suggested,  there  Is  no  allegation  or  proof 
which  tends  to  show  that  the  defendant  was 
in  any  way  responsible  for  the  explosion,  or 
that  there  was  any  connection  whatever  be- 
tween the  defendant's  acts  and  the  explosion 
n'hich  followed.  Indeed,  the  counsel  for  the 
respondent  frankly  states  in  his  brief:  "It 
has  nev,er  been  claimed,  either  In  the  plead- 
ings or  in  the  argument,  that  Mr.  Sage's  lia- 
bility can  be  predicated  on  the  fact  that  any 
act  of  his  caused  or  invited  a  catastrophe,  or 
that  he  used  defiant  or  injudicious  language." 
Nor  does  the  respondent  claim  that  the  de- 
fendant was  In  any  way  responsible,  directly 
or  Indirectly,  for  the  explosion  itself.  There- 
fore, If  the  explosion  was  the  proximate  cause 
of  the  plaintiff's  injury,  the  defendant  can- 
not be  held  responsible.  While  the  learned 
general  term  stated  that  there  was  no  ques- 
tion of  proximate  cause  In  this  case,  we  are 
unable  to  Indorse  that  statement,  or  to  un- 
derstand the  basis  for  it.  The  doctrine  of 
proximate  cause  Is  a  fundamental  rule  of  the 
law  of  damages,  to  the  effect  that  damages 
are  to  be  allowed  in  general  only  for  the  prox- 
imate consequences  of  the  vrrong,  although 
sometimes  the  question  of  proximate  cause  Is 
applied  to  consequential  damages  for  the 
breach  of  a  contract  as  well  as  to  damages 
for  negligence  or  tort  That  the  principle  of 
proximate  cause  Is  applicable  in  an  action  for 
tort  seems  to  be  established  by  all  the  author- 
ities, and  we  find  none  holding  a  contrary 
doctrine.  While  there  may  be  a  degree  of  un- 
certainty as  to  the  plain  signification  of  the 
term  "proximate  cause,"  or  rather  in  its  appli- 
cation to  various  cases,  still  in  this  case  there 
can  be  no  question  as  to  what  was  the  proxi- 
mate and  Immediate  cause  of  the  plaintiff's 
Injury.  Bishop,  in  his  work  on  Noncontract 
Law  (section  42),  in  discussing  this  question, 
after  remarking  as  to  the  uncertainty  with 
which  the  term  "proximate  cause"  may  have 
been  used  and  applied,  and  after  defining  the 
terms  "proximate"  and  "remote"  cause,  says: 
"If,  after  the  cause  in  question  has  been  in 
operation,  some  independent  force  comes  In, 
and  produces  an  Injury  not  its  natural  or  prob- 


able effect,  the  author  of  the  cause  Is  not  re- 
sponsible." In  Shear.  &  R.  Neg.  {  26,  it  Is 
said:  "The  breach  of  duty  upon  which  an 
action  Is  brought  must  be  not  only  the  cause, 
but  the  proximate  cause,  of  the  damage  to  the 
plaintiff.  •  •  •  The  proximate  cause  of  an 
event  must  be  understood  to  be  that  which, 
In  a  natural  and  continuous  sequence,  un- 
broken by  any  new  cause,  produces  tliat 
event  and  without  wliich  that  event  would 
not  have  occurred."  Wlmrton  thus  discusses 
the  question:  "Supposing  tliat  If  It  had  not 
been  for  the  intervention  of  a  responsible 
third  party,  the  defendant's  negligence  would 
have  produced  no  damage  to  the  plaintiff,  is 
the  defendant  liable  to  the  plaintiff?  This 
question  must  be  answered  in  the  negative, 
for  the  general  reason  that  causal  connection 
between  negligence  and  damage  is  broken  by 
the  interposition  of  independent  responsible 
human  action.  I  am  negligent  on  a  particular 
subject-matter,  as  to  which  I  am  not  con- 
tractually bound.  Another  person,  moving 
independently,  comes  in,  and  either  negligent- 
ly or  maliciously  so  acts  as  to  make  my  neg- 
ligence Injurious  to  a  third  person.  If  so,  the 
person  so  Intervening  acts  as  a  nonconductot 
and  insulates  my  negligence,  so  that  I  cannot 
be  sued  for  the  mischief  which  the  person  so 
intervening  directly  produces.  He  Is  the  one 
who  is  liable  to  the  person  injured."  Whan. 
Neg.  1 134. 

As  has  been  said  in  an  anonymous  article 
in  the  American  Law  Review:  "A  proximate 
cause  is  one  In  which  is  Involved  the  idea  of 
necessity.  It  is  one  the  connection  between 
which  and  the  effect  Is  plain  and  intelligible. 
It  is  one  which  can  be  used  as  a  term  by 
which  a  proposition  can  be  demonstrated: 
that  is,  one  which  can  be  reasoned  from  con- 
clusively. A  remote  cause  is  one  which  is 
mconclusive  in  reasoning,  because  from  It  no 
certain  conclusion  can  be  legitimately  drawn. 
In  other  words,  a  remote  cause  Is  a  cause  the 
connection  between  which  and  the  effect  is 
uncertain,  vague,  or  indeterminate.  It  does 
not  contain  in  Itself  the  element  of  necessity 
between  it  and  its  effect  From  the  remote 
cause  the  effect  does  not  necessarily  flow. 
•  •  •  l"his  idea  of  necessity— the  necessary 
connection  between  the  cause  and  the  effect- 
is  the  prime  distinction  between  a  proximate 
and  a  remote  cause.  The  proximate  cause  be- 
ing given,  the  effect  must  follow.  But  &'' 
though  the  existence  of  the  remote  cause  is 
necessary  for  the  existence  of  the  effect  (for, 
unless  there  has  been  a  remote  cause,  there 
can  be  no  effect),  still  the  existence  of  the  re- 
mote cause  does  not  necessarily  imply  the  ex- 
istence of  the  effect  The  remote  cause  being 
given,  the  effect  may  or  may  not  follow."  4 
Am.  Law  Rev.  201,  205.  In  Marble  v.  City  of 
Worcester,  4  Gray,  396,  Chief  Justice  Shaw 
said:  "On  account  of  the  difficulty  In  unrav- 
eling a  combination  of  causes,  and  of  tracing 
each  result  as  a  matter  of  fact  to  Its  true, 
real,  and  efficient  cause,  the  law  has  adopted 
the  rule  before  stated,  of  regarding  the  prox- 
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imate,  and  not  the  remote,  cause  of  the  oc- 
currence which  Is  the  subject  of  Inquiry."  In 
Grain  v.  Petrle,  6  Hill,  522,  524,  the  question 
of  special  damages  was  Involved,  and,  conse- 
quently, the  question  of  proximate  cause; 
that  Is,  whether  the  si>eclal  damages  were 
the  legal  and  natural  consequences  of  the 
wrong  complained  of.  Nelson,  C.  J.,  In  that 
case  said:  "To  maintain  a  claim  for  special 
damages,  they  must  appear  to  be  the  legal 
and  natural  consequences  arising  from  the 
tort,  and  not  from  the  wrongful  act  of  a  third 
party  remotely  Induced  thereby;'  In  other 
words,  the  damages  must  proceed  wholly  and 
exclusively  from  the  Injury  complained  of." 
In  Railway  C!o.  v.  Kellogg,  9i  V.  8.  475,  It 
was  said:  'The  Inquiry  must  therefore  al- 
ways be  whether  there  was  any  Intermediate 
cause  disconnected  from  the  primary  fault, 
and  self-operating,  which  produced  the  in- 
jury." In  Hofnagle  v.  Railroad  C!o.,  55  N.  Y. 
612,  it  was  held  that  the  act  of  one  person 
cannot  be  said  to  be  the  proximate  cause  of 
an  Injury  when  the  act  of  another  person  has 
intervened  and  directly  inflicted  It. 

Another  principle  of  proximate  cause  which 
seems  to  be  well  established  is  that  an  acci- 
dent or  Injury  cannot  be  attributed  to  a  cause 
unless,  without  its  operation,  it  would  not 
have  happened.  Ring  v.  City  of  Cohoes,  77  N. 
Y.  83;  Taylor  v.  (3ity  of  Tonkers,  105  N.  Y.  202, 
11  N.  E.  642;  Ayres  v.  VilUige  of  Hammonds- 
port,  130  N.  y.  665,  29  N.  E.  265;  Grant  v. 
Railroad  Co.,  133  N.  Y.  657,  31  N.  E.  220. 
When  damages  claimed  in  an  action  are  oc- 
casioned by  one  of  two  causes,  for  one  of 
which  the  defendant  is  responsible,  and  for 
the  other  of  which  he  is  not  responsible,  the 
plaintiff  must  fail  If  his  evidence  does  not 
show  that  the  damage  was  produced  by  the 
former  cause;  and  the  jury  must  not  be  left 
to  mere  conjecture,  and  a  bare  possibility  that 
the  damage  was  caused  in  consequence  of  the 
act  of  the  defendant  is  not  sufficient.  Searles 
V.  Railway  Co.,  101  N.  Y.  662,  5  N.  E.  66.  The 
plaintitF  must  fail  If  the  evidence  does  not 
show  that  the  injury  was  the  result  of  some 
cause  for  which  the  defendant  is  responsible; 
and,  where  the  proof  is  by  circumstances,  the 
circumstances  themselves  must  be  shown,  and 
not  left  to  rest  in  conjecture;  and,  when 
shown,  it  must  appear  thsit  the  Inference 
sought  Is  the  only  one  which  can  fairly  and 
reasonably  be  drawn  from  the  facts.  Rup- 
pert  V.  RaUroad  Co.,  154  N.  Y.  94,  47  N.  E.  971. 

When  we  apply  to  the  undisputed  facts  of 
this  case  these  rules  relating  to  proximate 
cause,  it  becomes  quite  manifest  that  the 
judgment  in  this  action  cannot  be  upheld. 
AU  the  injuries  which  the  plaintiff  sustained 
were  caused  directly  and  immediately  by  the 
act  of  Norcross  in  exploding  the  dynamite. 
That  was  clearly  the  proximate,  and  we  think 
the  only,  cause  of  the  plaintiff's  injury.  It 
was  the  only  efficient  cause,  as,  confessedly, 
without  the  explosion  the  plaintiff  would  not 
have  been  injured;  and  under  no  circum- 
stances can  it  be  properly  said  that  the  act  of 
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the  defendant  in  changing  the  plaintiff's  posi- 
tion a  few  inches  to  the  left  of  where  he 
previously  stood  caused  the  explosion  or  oc- 
casioned the  catastrophe.  Surely,  that  was 
not  an  act  without  which  the  explosion  would 
not  have  occurred,  nor  can  it  be  held  to  have 
been  the  proximate  cause  of  the  explosion. 
The  most  that  can  be  said  is  that  it  produced 
a  situation  which  existed  at  the  moment  it 
occurred.  Obviously,  the  explosion  would 
have  occurred  if  the  defendant  had  moved 
the  plaintiff  in  an  opposite  direction,  or  had 
not  moved  him  at  all.  Nothing  which  the 
defendant  did  could  have  produced  the  Injury 
sustained  by  the  plaintiff  without  another  in- 
dependent intervening  cause.  There  was  no 
evidence  In  the  case  of  any  necessary  relation 
of  cause  and  effect  between  the  act  of  which 
the  plaintiff  complains  and  the  explosion  which 
caused  his  Injury.  Under  the  proof,  we  think 
the  question  whether  the  defendant's  act  was 
the  proximate  canse  of  the  piaintiffs  injnry 
was  a  question  of  law,-  and  that  the  court 
erred  in  not  directing  a  verdict  for  the  de- 
fendant on  that  ground. 

Another  ground  upon  which  the  defendant 
seeks  to  sustain  this  appeal  is  that  the  court 
erred  in  refusing  to  strike  out,  and  In  not 
instructing  the  jury  to  disregard,  the  evi- 
dence of  George  Baillard,  to  which  we  have 
already  referred.  While  it  is  possible  that 
there  was  suflicient  proof  to  justify  the  jury 
In  finding  tliat  the  "elderly  stranger"  to  whom 
the  witness  referred  was  the  defendant,  stiU,  . 
it  Is  obvious  that  the  evidence  admitted  was 
so  general  and  inconclusive  as  to  render  it 
only  conjectural  as  to  whether  It  related  to 
the  subject  at  Issue  at  all.  It  was  that  the 
witness  understood  this  "elderly  stranger"  to 
say  something  about  being  protected,— about 
a  protection  be  had  had  from  the  explosion. 
As  to  the  nature  of  the  protection.  Its  extent, 
whether  by  physical  matter  or  an  overruling 
Providence,  or  a  protection  of  some  other 
character,  nothing  was  attempted  to  be 
shown.  It  seems  to  us  quite  clear  that  no 
such  uncertain  statement  should  have  been 
submitted  to  a  jury  or  permitted  to  become 
the  basis  of  a  verdict  involving  the  rights  of 
parties.  It  was  too  uncertain,  indetlnlte,  and 
vague  to  be  permitted  to  serve  any  such  pur- 
pose. 

Our  attention  Is  also  called  to  various  rulings 
of  the  trial  court  which  arose  upon  the  cross- 
examination  of  the  defendant.  His  cross-ex- 
amination was  a  severe  and  rigorous  one. 
While,  perhaps,  it  was  not  objectionable  upon 
that  ground  alone,  we  think  the  plaintiff's 
counsel  was  permitted  to  go  beyond  the  legiti- 
mate bounds  of  a  proper  cross-examination  In 
several  respects,  to  which  we  cannot  call  at- 
tention In  detail  within  the  proper  limits  of  this 
opinion.  Counsel  was  permitted  to  prove  up- 
on the  cross-examination  of  the  defendant, 
or  at  least  to  attempt  to  do  so,  that  the  de- 
fendant had  not  shown  proper  sympathy  or 
paid  proper  attention  to  the  plaintiff  after  he 
was  Injured.    How  that  evidence  could  prop- 
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erly  bear  upon  the  legal  rights  of  the  parties 
It  Is  extremely  difficult  to  understand.  The 
only  purpose  It  could  serve  was  to  prejudice 
and  excite  the  passions  of  the  Jury. 

Again,  we  find  rulings  which  were  made  on 
the  cross-examination  of  the  defendant  in 
regard  to  the  article  in  the  New  York  World, 
which  we  think  cannot  be  upheld. 

It  has  ever  been  the  theory  of  our  govern- 
ment, and  a  cardinal  principle  of  our  Juris- 
prudence, that  the  rich  and  poor  stand  alike 
in  courts  of  Justice,  and  that  neither  the 
wealth  of  the  one  nor  the  poverty  of  the 
other  shall  be  permitted  to  affect  the  admin- 
istration of  the  law.  Evidence  of  the  wealth 
of  a  party  is  never  admissible,  directly  or  oth- 
erwise, unless  in  those  exceptional  cases, 
where  position  or  wealth  is  necessarily  in- 
volved in  determining  the  damages  sustained. 
As  to  this  general  proposition  there  can  be  no 
ddubt,  and  no  authorities  need  be  cited.  Not- 
withstanding this  well-established  principle, 
the  plaintiff  was  permitted  to  show  by  the  de- 
fendant, upon  his. cross-examination,  substan- 
tially, or  at  least  to  a  great  extent,  the  amount 
of  property  possessed  by  him,  its  character, 
and  his  business.  He  was  permitted  to  show 
the  number  of  railroads  the  defendant ,  op- 
erated, the  banks  in  which  he  was  a  director, 
that  he  dealt  in  stocks,  that  be  loaned  money, 
and  other  details  of  his  affairs.  We  think 
much  of  this  evidence  was  Improperly  re- 
ceived, and  that  the  exceptions  were  valid. 
.  But  we  deem  it  both  unnecessary  and  unwise 
to  extend  this  necessarily  protracted  opinion 
by  either  discussing  those  questions  or  con- 
sidering the  various  other  exceptions  contain- 
ed in  the  record  which  present  questions  that 
are  serious.  If  not  fatal,  to  this  Judgment. 
No  good  purpose  could  be  served  by  such  a 
course,  as  the  Judgment  must  be  reversed 
upon  the  more  substantial  grounds  which 
have  been  fully  discussed. 

It  is  impossible  to  consider  the  plalntlfTs 
injuries  without  a  feeling  of  profound  sympa- 
thy. His  misfortune  was  a  severe  one,  but 
sympathy,  although  one  of  the  noblest  senti- 
ments of  our  nature,  which  brings  its  re- 
ward to  both  the  subject  and  actor,  has  no 
proper  place  in  the  administration  of  the  law.' 
It  is  properly  based  upon  moral  or  charitable 
considerations  alone,  and  neither  courts  nor 
Juries  are  Justified  in  yielding  to  its  influence 
in  the  discharge  of  their  Important  and  re- 
sponsible duties.  If  permitted  to  make  It  the 
basis  of  transferring  the  property  of  one  par- 
ty to  another,  great  injustice  would  be  done, 
the  foundation  of  the  law  disturbed,  and  an- 
archy result  Hence,  every  proper  consider- 
ation requires  us  to  disregard  our  sympathy, 
and  decide  the  questions  of  law  presented  ac- 
cording to  the  well-established  rules  govern- 
ing them.  The  Judgments  of  the  appellate 
division  and  of  the  trial  court  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to 
abide  the  event.  All  concur,  except  PARK- 
EB,  C  J.,  not  voting,  and  GRAY,  J.,  absent. 
Judgments  reversed,  etc. 


(ler  N.  T.  ten 

OBVIS  T.  CUBTISS. 
(Court  of  Appeals  of  New  York.    Jan.  10, 1800.) 
DauBT— What  Oonstitotks. 
An  agreement  between  two  parties  to  enter 
into  a  joint  venture  in  the  purchase  or  sale  of 
stodks,  whereby  one  party  is  to  furnish  the  capi- 
tal to  carry  on  the  business,  is  to  share  equally 
in  the  profits,  and,  in  case  of  loss,  is  guarantied 
not  only  the  return  of  his  investment,   bat  a 
large  sum  in  excess  of  legal  interest  thereon, 
though  unconscionable,  is  not  usurious,   where 
it  is  not  shown  to  be  a  mere  device  to  conceal  a 
loan  of  money. 
Qray,  J.,  'dissenting. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  by  Charles  E.  Orris  against  William 
H.  Curtiss.  From  a. Judgment  of  the  general 
term  (38  N.  Y.  Supp.  580)  reversing  a  Judg- 
ment lo  favor  of  plaintiff,  he  appeals.  Ue- 
versed. 

Herman  Aaron,  for  appellant.  Abram  L 
Elkus,  for  respondent 

O'BRIEN,  J.  This  action  was  originally 
brought  In  a  district  court  of  the  city  of  New 
York,  to  recover  $100,  behig  six  months'  in- 
terest upon  a  promissory  note  of  $4,000,  made 
by  the  defendant  on  the  3d  day  of  January, 
1803,  and  payable  to  the  order  of  the  plaintiff 
three  years  after  date,  with  semiannual  intei'- 
est  at  5  per  cent  While  the  action  nominally 
Involves  only  the  Interest  on  this  note  for  six 
months,  yet  it  in  effect  from  the  nature  of  thu 
defense,  involves  the  right  of  the  plaintiff  tu 
recover  the  principal  sum,  as  well  as  the  In- 
terest The  pleadings  In  the  trial  court  vere- 
oral,  and,  consequently,  quite  informal  The 
defense  was.  In  substance,  a  general  denial, 
want  of  consideration,  and  usury. 

The  origin  of  the  note  was  as  follows:  On 
the  3d  of  January,  1887,  the  plaintiff,  who  is  a 
member  of  a  firm  of  stockholders,  and  defend- 
ant, entered  into  a  written  agreement  for  the 
purpose  of  purchasing  In  the  market  and  car- 
rying 500  shares  of  the  capital  stock  of  the 
American  Cotton-Oil  Trust  By  this  histm- 
ment  It  was  agreed:  (1)  That  a  Joint  account 
should  be  opened  with  the  firm  of  brokers  of 
which  the  plaintiff  was  a  member,  in  whldi 
the  plaintiff  and  defendant  should  be  equally 
IntK'ested;  that  upon  theh:  joint  order,  or  the 
order  of  the  defendant  the  account  might  pur- 
chase or  sell  at  any  time  any  portion  of  500 
shares  of  the  stock,  but  at  no  time  in  excess 
of  that  amount  The  defendant  agreed  to 
furnish  at  once  to  the  plaintiffs  firm  snch 
sums  of  money  a«  might  represent  the  dif- 
ference between  the  price  paid  for  the  stock 
and  46  per  cent  of  the  par  value.  (2)  The 
plaintiff  guarantied  that  the  account  should  be 
carried  for  the  period  of  six  months  from  date, 
and  agreed  to  furnish  $4,500  for  each  100 
shares,  the  account  to  be  closed  up  and  set- 
tled in  full  on  or  before  July  3,  1887.  The 
plaintiff  also  agreed  to  set  aside  with  his  firm 
the  necessary  money  to  pay  for  the  stock 
whenever .  called  upon  for  that  purpose,  the 
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account  to  pay  to  plaintiff's  firm  interest  at 
6  per  cent  from  the  date  of  tbe  agreement, 
besides  broker's  commissions  on  eacb  trans- 
action. (3)  It  was  also  stipulated  between 
the  parties  that  sach  net  profits  as  might  ac- 
crue to  the  account  by  reason  of  the  transac- 
tion should  be  equally  divided,  but  tbe  defend- 
ant guarantied  that  the  share  of  tbe  profits 
of  the  plaintltC  should  not  be  less  than  $5,000, 
and  agreed,  further,  that,  when  the  account 
was  closed,  he  would  pay  over  and  make  good 
to  the  plaintiff  any  deficiency  In  the  account 
for  that  purpose,  so  that  the  plaintiff  should, 
within  the  period  of  six  mionths  from  the  date 
of  the  agreement,  receive  either  from  the  ac- 
count or  from  the  aefendant,  as  guarantor, 
the  sum  of  not  less  than  $5,000. 

It  will  be  seen  that  the  plaintiff  was,  by 
the  terms  of  this  Instrument,  secured  from 
alt  loss;  and  not  only  that,  but  tbe  defend- 
ant expressly  guarantied  that  bis  profits 
should  not  be  less  than  $5,000.  There  was, 
in  fact,  a  large  loss  In  the  transaction, 
amounting  to  about  $11,000,  which,  It  Is  con- 
ceded, the  defendant  paid.  The  account  re- 
mained unsettled  until  about  the  time  of  the 
execution  of  the  note  In  controversy,  and 
then  there  appeared  to  be  due  to  the  plain- 
tiff, nnder  tbe  terms  of  the  contract,  $7,800. 
Tbe  parties  agreed  to  settle  and  compro- 
mise this  claim  by  the  execution  and  deliv- 
ery of  the  note  in  question;  and  that  it  was 
given  to  settle  and  adjust  the  plalntlfTs 
claim,  originating  as  above  stated,  is  not 
disputed. 

Waiving  the  question  whether  tbe  note  in 
controversy  was  not  executed  and  delivered 
In  pursuance  of  an  accord  and  satisfaction 
between  tbe  parties,  based  upon  a  disputed 
claim,  the  defense  of  usury,  which  constitut- 
ed tbe  ground  npon  which  the  learned  court 
below  reversed  the  judgment,  must  be  con- 
sidered. It  Is  proper  to  observe  at  tbe  out- 
set that  there  Is  no  proof  In  tbe  record  of 
any  preliminary  negotiations  to  show  that 
the  agreement  was  not  Intended  for  the  pur- 
pose Indicated  upon  its  face,  but  as  a  mere 
device  or  subterfuge  to  conceal  a  loan  of 
money.  A  transaction  of  this  character  may 
be  assailed  as  a  device  to  cover  a  usurious 
loan;  and,  when  facts  and  circumstances 
are  established  to  warrant  a  finding  that 
such  was  its  purpose,  it  Is  quite  possible  that 
the  defense  of  usury  could  be  sustained. 
But  in  this  case,  not  only  is  tbe  testimony  to 
support  such  a  theory  absent,  but  It  appears 
that,  since  tbe  trial  court  rendered  Judg- 
ment In  favor  of  the  plaintiff,  the  existence 
of  such  facts  was  expressly  negatived.  Tbe 
order  of  tbe  general  term  reversing  the  Judg- 
ment does  not  appear  to  have  been  founded 
npon  the  facts,  and  hence  we  must  presume 
that  It  was  upon  the  law.  Therefore  tbe 
only  question  that  is  before  us  for  review  is 
whether  the  agreement  referred  to,  and  out 
of  which  the  claim  compromised  and  repre- 
sented by  the  note  grew,  was,  as  matter  of 
law,  usurious. 


It  is  a  fundamental  doctrine  governing  tbe 
law  of  usury  that  the  defense  must  be 
founded  upon  a  loan  or  forbearance  of  mon- 
ey. If  neither  of  these  elements  exists,  there 
can  be  no  usury,  however  unconscionable 
the  contract  may  be.  Tbe  law  declares  that 
no  one  shall  loan  money,  exacting  for  its 
use  more  than  legal  Interest,  or,  having 
loaned  money,  be  shall  not  exact  a  greater 
rate  as  a  condition  of  postponing  payment. 
Meaker  v.  Flero,  145  N.  Y.  1(S,  39  N.  E.  714. 
There  must  exist,  In  fact  or  In  law,  a  cor- 
rupt purjMse  or  Intent  on  the  part  of  the 
person  who  takes  the  security  to  secure  an 
Illegal  rate  of  interest  for  the  loan  or  for- 
bearance of  money.  There  must  be  a  lend- 
er and  a  borrower;  and  It  must  appear  that 
the  real  purpose  of  tbe  negotiations  and 
transactions  was,  on  tbe  one  side,  to  loan 
money  at  usurious  interest  reserved  in  some 
form  by  the  contract,  and,  on  the  other  side, 
to  borrow  upon  the  usurious  terms  dictated 
by  the  lender.  These  principles  governing 
the  law  of  usury  are  so  well  settled  that  it 
is  unnecessary  to  cite  authorities  in  support 
of  them.  I  think  it  is  Impossible  to  find 
these  conditions  in  tbe  transaction  In  ques- 
tion. It  is  plain  that  tbe  defendant's  pur- 
pose was  not  to  borrow  money,  but  to  deal 
In  stocks.  There  is  no  proof  or  claim  In  tbe 
record  that  be  ever  applied  to  the  plaintiff 
for  a  loan.  He  did  apply  to  him  for  the 
purpose  of  entering  into  a  Joint  transaction 
to  speculate  In  property.  There  Is  nothing 
in  the  case  to  warrant  the  assertion  that  the 
plaintiff  intended,  by  entering  into  the  trans- 
action, to  loan  money  to  the  defendant,  in 
the  sense  in  which  such  transactions  are 
commonly  understood.  Tbe  plaintiff's  pur- 
pose was  to  buy  stocks  at  tbe  defendant's 
risk,  securing  to  his  firm  the  brokerage  com- 
missions and  the  Interest  on  the  Investment 
He  took  care  also  to  make  such  an  agree- 
ment with  tbe  defendant  as  would  exempt 
him  from  all  possible  lose,  and  not  only  that, 
but  should  secure  to  him  a  large  profit  He 
may  have  made  a  hard  and  unconscionable 
bargain  with  the  defendant  but  It  is  evi- 
dent that  both  parties  dealt  with  each  other 
at  arm's  length;  and,  whatever  else  may 
be  said  about  the  transaction,  the  nsury  stat- 
ute has  no  application  whatever  to  it  It 
was  a  Joint  venture  or  partnership  between 
two  persons  to  deal  In  property  in  order  to 
make  profit  One  of  them  was  more  cau- 
tious than  the  other,  and  not  only  protected 
himself  by  the  terms  of  tbe  contract  against 
the  uncertain  fluctuations  of  the  stock  mar- 
ket hut  stipulated  that  whether  the  stock 
went  up  or  down,  he  should  be  guarantied 
a  profit  in  the  transaction.  Tbe  defendant 
relied  entirely  upon  the  fluctuations  of  tbe 
market  and  be  not  only  lost  by  these  fluctu- 
ations, but  by  bis  confidence  that  the  stock 
would  have  a  large  advance  (which  was  no 
doubt  his  reason  for  so  doing),  guarantied 
to  tbe  broker  a  profit  of  at  least  $5,000.  If 
there  bad  been  a  large  profit  in  the  transac- 
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tion,  instead  of  a  loss,  no  one,  I  think,  could 
tlien  assert  that  the  i>arties  were  not  enti- 
tled to  share  in  these  profits  equally.  Cer- 
tainly, the  plaintiff  could  not  then  allege  that 
the  defendant  was  not  entitled  to  share  in 
the  profits  for  the  reason  that  the  transac- 
tion was  a  simple  loan  of  money.  An  agree- 
ment between  two  parties  to  enter  into  a 
loint  venture  in  the  purchase  or  sale  of 
stocks  or  other  property  is  a  very  common 
transaction.  The  fact  that  one  of  them  may 
have  advanced  the  capital,  and  the  other 
has  agreed  that,  in  consideration  of  such  ad- 
vance, he  should,  participate  more  largely  in 
the  profits,  does  not  convert  such  an  agree- 
ment into  a  loan  of  money,  or  conflict  with 
the  statute  against  usury.  The  contract  is 
still  one  of  partnership.  Cllft  v.  Barrow, 
108  N.  T.  187,  15  N.  E.  327;  Hackett  v.  Stan- 
ley, 115  N.  Y.  829,  22  N.  B.  745;  Curry  v. 
Fowler,  87  N.  T.  38;  Richardson  v.  Hughltt, 
76  N.  T.  55;  Leggett  v.  Hyde,  58  N.  Y.  272; 
Reid  V.  Holllnshead,  4  Barn.  &  C.  867;  Rich- 
ards V.  Grlnnell,  63  Iowa,  44,  18  N.  W.  668; 
Musler  v.  Trumpbour,  5  Wend.  275.  The  de- 
fense of  usury,  involving  crime  and  forfei- 
ture, is  not  applicable  to  such  transactions. 
For  these  reasons,  the  order  of  the  general 
term  should  be  reversed,  and  the  judgment 
of  the  trial  court  affirmed,  with  costs.  All 
concur,  except  GRAY,  J.,  dissenting,  and 
HAIGIIT,  J.,  not  voting.  Order  reversed, 
and  judgment  accordingly. 


(158  N.  Y.  1) 

GRIGGS  T.  DAY  et  al. 
(Court  of  Appeals  of  New  York.    Jan.  10,  1899.) 
&PPEAI. — Review — Qcestios  op  Law— Pledges — 

AOCOONTINO— CONVBKBION  BT    PlEDORB  —  Ks- 

ToppEi.— Measure  op  L^ahaqes— Interest. 

1.  The  court  of  appeals  may  review  the  rec- 
ord, to  determine  whether  a  question  of  fact  is 
involved,  although  the  supreme  court  in  its  or- 
der may  recite  that  it  is  on  the  law  and  the  facts. 

2.  The  court  of  appeals  has  no  power  to  re- 
view a  question  of  fact  on  appeal  from  the  su- 
preme court,  but  where  the  facta  are  uncontro- 
verted  a  qnestion  of  law  arises  aa  to  the  judg- 
ment that  should  be  given  thereunder. 

3.  Plaintiff  contracted  to  construct  a  railroad. 
The  company  failed  to  perform  its  part  of  the 
agreement,  and  plaintiff  procured  defendant, 
with  its  .consent,  to  furnish  money  for  the  con- 
struction; the  company  executing  its  notes  to 
plaintiff,  who  indorsed  them  to  defendant  to 
secure  such  advances.  Defendant  subsequently 
presented  his  claim  to  the  company  for  ad- 
vances, and  received  in  exchange  its  bonds; 
turning  over  to  it  the  notes.  He  credited  plain- 
tiflf  on  his  books  with  the  face  value  of  the  notes 
surrendered,  flrfrf  thiit,  ns  the  money  was  ad- 
vanced to  meet  the  oblications  of  the  company, 
the  notes  issued  in  payment  thereof  equitably 
were  defendant's,  and  in  receiving  the  bonds  in 
payment  there  was  no  conversion. 

4.  Defendant  furnished  money  to  plaintiff, 
who  had  a  contract  for  the  construction  of  a 
raiiraid.  The  plaintiff  transferred  to  defendant 
certain  of  the  company's  stock  as  security  for 
the  advances.  By  a  settlement  between  de- 
fendant and  the  company,  plaintiff's  indebtedness 
to  defendant  was  paid;  and  the  stock  was  re- 
tained in  the  latter's  possession,  and  after  bis 
death  <ame  to  his  executors.    Under  a  reorgani- 


zation of  the  company  by  such  executors,  who 
held  most  of  the  stock,  the  holders  of  stock  of 
the  old  company  vrere  allowed  to  surrender  it 
and  obtain  new  stock,  by  paying  $35  a  share. 
Reorganization  was  effected.  Plaintiff  claimed 
that,  by  the  executors'  failure  to  surrender  him 
the  old  stock  before  reorganization,  he  was  pre- 
vented from  participating  therein,  and  ic  '  the 
difference  between  the  $35  per  share  auu  the 
highest  price  at  which  the  new  stock  had  been 
sold  thereafter.  Held,  that  the  executors,  having 
converted  the  stock  and  prevented  plaintiff  from 
entering  the  reorganization,  were  estopped  from 
claiming  tliat  he  would  not  have  done  so. 

5.  Plaintiff's  right  to  recover  damages  is  lim- 
ited to  those  which  he  actually  sustained  by  be- 
ing deprived  of  the  stock. 

6.  Defendant  converted  certain  stock  of  plain- 
tiff. Under  a  plan  of  reorganization,  holders  of 
such  stock  were  allowed  to  surrender  it  and 
obtain  stock  in  a  new  company  by  paying  $35 
a  share.  Reorganization  was  effected.  A  ref- 
eree found  that  plaintiff's  damage  was  the  dif- 
ference between  $35  per  share  and  the  highest 
price  at  which  such  new  stock  sold  after  the 
reorganization.  Held  error,  since,  if  plaintiff 
had  paid  the  $36  per  share,  he  would  have  lost 
the  interest  thereon,  which  ought  to  have  been 
deducted. 

7.  Where  a  pledgee  of  corporate  stock,  acting 
in  good  faith,  converts  it,  it  is  the  duty  of  the 
owner  to  replace  it  within  a  reasonable  time  aft- 
er notice,  and  the  measure  of  damages  is  the 
highest  market  price  for  which  such  stock  sells 
during  such  reasonable  time. 

8.  Where  the  facts  are  undisputed  in  such  a 
case,  what  is  a  reasonable  time  is  a  question  of 
law. 

9.  Where  plaintiff  knows  that  defendant  has 
converted  his  stock,  four  years  is  more  than  a 
reasonable  time  in  which  to  select  the  highest 
market  price  at  which  such  stock  sells,  on  which 
to  base  a  claim  for  damages. 

Appeal  from  supreme  court,  appellate  dl- 
Tision,  First  department. 

Action  of  Clark  Robinson  Griggs  against 
Melville  C.  Day  and  another,  as  surviving  ex- 
ecutors of  the  will  of  Cornelius  K.  Garrison, 
deceased.  From  a  judgment  of  the  appellate 
division  (47  N.  Y.  Supp.  609)  reversing  a  Judg- 
ment entered  on  the  report  of  a  referee,  and 
dismissing  plaintlfTs  complaint,  with  costs,  he 
appeals.    Reversed. 

David  B.  Hill  and  Joseph  H.  Choate,  for 
appellant.    Elihu  Root,  for  respondents. 

HAIGHT,  J.  This  action  was  commenced 
In  the  late  superior  court  of  the  city  of  New 
York  on  the  15tJh  day  of  January,  1884, 
against  Cornelius  K.  Garrison,  who  died  on 
the  1st  day  of  May,  1885,  during  the  first  trial; 
and  the  present  defendants  were  substituted 
as  defendants  in  bis  place.  It  was  brought 
for  an  accounting  between  the  plaintiCC  and 
Cornelius  K.  Garrison,  ttie  defendants'  tes- 
tator, with  respect  to  their  transactions  In  the 
construction  of  the  Wheeling  &  Lake  Erie 
Railroad,  in  the  state  of  Ohio,  and  in  the  sale 
and  hypothecation  of  the  securities  issued  by 
the  company.  The  action  has  been  tried 
three  times.  The  first  trial  took  place  before 
Mr.  Odell,  as  referee,  who  rendered  judgment 
against  the  plaintiff  for  $2,191,131.&1.  This 
judgment  was  reversed  in  the  general  term, 
and  a  new  trial  ordered.  58  N.  Y.  Super.  Ct. 
386,  11  N.  Y.  Supp.  885.  The  second  trial  took 
place  before  William  B.  Hornblower,  as  ref- 
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eree,  who  found  In  favor  of  the  plaintiff,  and 
ordered  judgment  against  the  defendants  for 
1188,080.73.  Both  parties  appealed  from  this 
Judgment,  but  it  was  affirmed  In  the  general 
term  without  modification.  61  N.  Y.  Super. 
Ct.  124,  19  N.  y.  Supp.  1019.  The  defendants 
then  appealed  to  this  court,  where  the  Judg- 
ment was  reversed,  and  a  new  trial  ordered. 
136  N.  Y.  152,  32  N.  E.  612.  The  third  trial 
took  place  before  Austin  Abbott,  referee;  and, 
upon  bis  report.  Judgment  was  entered  in  fa- 
vor of  the  plaintiff  for  $670,116.30,  together 
with  costs  and  disbursements.  From  this 
Judgment  an  appeal  was  taken  to  the  appellate 
division  by  the  defendants,  In  which  court  the 
Judgment  was  reversed  both  upon  the  facts 
and  the  law,  and  the  complaint  dismissed  up- 
on the  merits,  with  costs.  21  App.  Div.  442, 
47  N.  Y.  Supp.  609.  From  the  Judgment  en- 
tered upon  that  decision  an  appeal  has  been 
taken  to  this  court. 

On  the  ^th  day  of  September,  1879,  the 
plaintiff  entered  into  a  contract  with  the 
Wheeling  &  Lake  Erie  Railroad  Company  for 
the  construction  and  equipment  of  Its  project- 
ed railroad  from  Martins  Ferry,  opposite 
Wheeling,  on  the  Ohio  river,  to  Huron  and 
Toledo,  on  Lake  Erie,  a  distance  of  233% 
miles.  The  road  was  divided  into  three  di- 
visions. The  first  was  to  extend  from  Mar- 
tins Ferry  to  Bowerstown,  the  second  division 
from  Bowerstown  to  Huron,  and  the  third  di- 
vision from  Norwalk  to  Toledo.  In  considera- 
tion of  the  agreement  of  the  plaintiff  to  con- 
struct and  equip  the  road  according  to  the 
requirements  of  the  contract,  the  company  un- 
dertook to  Issue  first  mortgage  bonds  to  the 
amount  of  $3,500,000,  and  paid-up  stock  to  the 
same  amount,  and  to  deliver  to  the  plaintiff 
$15,000  of  the  bonds  and  $15,000  of  the  stock 
for  each  mile  of  the  main  track  constructed 
by  him;  such  bonds  and  stock  to  be  delivered 
to  him  upon  construction  of  5-mlle  sections. 
The  company  reserved  $84,000  of  the  bonds, 
which  were  to  be  disposed  of  by  the  trustees 
of  the  company  in  payment  for  the  constmc- 
tlon  of  14  miles  of  road  between  Huron  and 
Norwalk;  and  It  also  reserved  $7,500  per  mile 
of  Its  stock  to  pay  for  right  of  way,  grading, 
bridging,  and  tying  the  railroad,  and  other 
necessary  expenses  Incident  to  the  enterprise. 
The  company  further  agreed  to  furnish  the 
contractor  available  subscriptions,  or  the  pro- 
ceeds thereof,  and  aid  to  the  amount  of  $4,000 
per  mile  of  main  track,  branches,  and  sidings, 
or  so  much  as  might  be  necessary  to  furnish 
right  of  way,  grade,  bridge,  and  tie  the  rail- 
road between  Huron  and  Martins  Ferry,  and 
also  to  use  its  best  endeavors  to  secure  for  the 
contractor  available  subscriptions  and  aid  to 
the  same  extent  per  mile  for  the  same  pur- 
poses upon  the  third  division  of  the  contem- 
plated road.  The  contract  was  subsequently 
modified  in  several  particulars,  some  of  which 
we  will  allude  to  hereafter.  After  the  execu- 
tion of  the  contract  the  company  delivered  to 
the  Farmers'  Loan  &  Trust  Company  $3,500,- 
000  of  its  shares  of  stock,  and  3,500  of  Its 


first  mortgage  bonds,  of  $1,000  eacb,  to  secure 
the  payments  provided  for  by  the  contract.  In 
November,  1880,  the  plaintiff  borrowed  of  Gar- 
rison the  sum  of  $15,000,  and  on  December 
17,  1880,  he  borrowed  the  further  sum  of  $25,- 
000,  for  which  he  gave  his  note,  payable  on 
demand,  for  $40,000,  the  amount  of  the  two 
loans,  and  executed  and  delivered  to  Garrison 
the  following  paper:  "New  York,  December 
17,  1880.    In  consideration  of  a  loan  of  $40,- 

000  this  day  made  to  me  by  0.  K.  Garrison,  I, 
C.  Robinson  Griggs,  do  hereby  transfer  to  said 
Garrison  all  the  first  mortgage  bonds  of  the 
Wheeling  and  Lake  Erie  Railroad  now  in  the 
Farmers'  Loan  and  Trust  Company,  amount- 
ing to  $3,307,000;  making,  with  $193,000  hekl 
by  W.  W.  Phelps  and  others,  an  entire  issue 
of  $3,500,000.  I  further  assign  to  said  Gar- 
rison my  construction  contract  with  said  com- 
pany, and  all  stock  to  which  I  now  am,  and 
may  hereafter  be,  entitled  under  said  contract. 

1  further  authorize  the  sale  of  all  or  any  of 
said  bonds  at  85  per  cent,  net;  and,  for  every 
$15,000  of  bonds  sold  by  said  Garrison  for  my- 
self or  any  other  person,  I  agree  to  transfer 
to  said  Garrison,  and  authorize  him  to  retain 
txom  any  stock  to  be  received  tmder  said  con- 
struction contract,  $7,000  of  fully-paid  stock 
of  said  railroad  company.  All  sums  received 
from  sales  of  bonds,  over  the  amoimt  of  loan 
and  Interest,  to  be  paid  to  me  on  my  order. 
[Signed]  C.  Robinson  Griggs."  The  bonds 
mentioned  in  this  Instrument  were  soon  after- 
wards turned  over  to  Garrison,  and  thereupon 
he  continued  to  make  advances  to  the  plaintiff 
to  aid  In  the  construction  of  the  road,  which 
eventually  amounted  to  the  sum  of  $4,414,- 
156.10.  A  portion  of  this  indebtedness  was 
liquidated  by  Garrison  exercising  the  option 
contained  in  the  agreement  of  December  17th, 
by  crediting  to  the  plaintiff  bonds  received 
by  him,  at  86  cents  on  the  dollar.  As  to  the 
balance,  the  referee  has  charged  Garrison,  as 
of  May  1, 1883,  with  $2,062,648.13,  the  amount 
of  the  promissory  notes  issued  by  the  rail- 
road company  to  the  plaintift,  and  by  him 
turned  over  to  Garrison  as  collateral  security 
for  the  advances  made  by  him,  and  also  by 
charging  Garrison,  under  date  of  April  16, 
1887,  with  the  further  sum  of  $S48,3»4.»r  on 
account  of  the  stock  of  the  company  belonging 
to  the  plaintiff,  which  was  held  as  collateral 
by  Garrison,  and  which  his  executors  refused 
to  turn  over  to  the  plaintiff.  The  controversy 
in  this  court  arises  over  the  charging  of  the 
defendants  with  these  amounts.  The  appel- 
late division  has  held  that  neither  of  them 
should  have  been  charged,  and  that  they 
should  be  expunged  from  the  account;  thus 
leaving,  as  Is  said  In  the  opinion,  an  apparent 
balance  In  favor  of  the  defendants  on  account 
of  over  $2,000,000. 

The  first  question  arising  for  our  considera- 
tion is  whether  we  have  Jurisdiction  to  review 
the  order  of  the  appellate  division  reversing 
the  Judgment  entered  upon  the  report  of  the 
referee.  As  we  have  seen,  it  is  stated  in  the 
order  that  the  reversal  was  upon  the  facts  as 
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well  aa  upon  the  law.  In  the  case  of  Hirsh- 
feW  v.  Fitzgerald,  157  N.  T.  166,  51  N.  B.  997, 
we  have  recently  held  that  such  a  certificate 
does  not  preclude  us  from  looking  Into  the 
case  for  the  puriMse  of  determining  whether 
there  are  controTerted  facts,  or  inferences  to 
be  drawn  from  conceded  facts,  upon  which  a 
reversal  upon  the  facts  could  be  based;  fol- 
lowing the  case  of  Otten  v.  Railway  Co.,  150 
N.  Y.  896,  401,  44  N.  B.  1033.  In  the  Hlrsb- 
feld  Case  we  found  that  there  was  no  conflict 
with  reference  to  the  facts,  and  consequently 
a  reversal  upon  the  facts  was  unauthorized. 
The  constitution  has  now  limited  our  power 
to  review  cases  to  questions  of  law,  except 
where  the  Judgment  is  of  death.  Formerly, 
where  the  reversal  was  upon  the  facts,  and  It 
so  appeared  in  the  order  of  reversal,  we  bad 
the  power  to  review  the  facts,  under  section 
1338  of  the  Code.  But  after  the  adoption  of 
our  present  constitution  this  section  was 
amended  by  striking  out  the  clause  authorla- 
ing  us  to  review  the  facts,  and  we  are  thus 
left  with  the  power  only  to  review  the  law. 
Where  the  facts  are  controverted,  and  they 
must  be  determined  from  conflicting  testimo- 
ny or  Inferences  drawn  from  the  surrotmdiog 
facts,  the  question  becomes  one  of  fact,  and 
not  of  law,  and  this  court  has  no  power  to  re- 
view. But  where  the  facts  are  conceded,  or 
are  not  controverted,  a  question  of  law  arises, 
as  to  the  judgment  that  should  be  given  there-' 
under.  In  this  case  it  is  contended  by  both 
parties  that  the  facts  are  uncontroverted. 
The  respondents'  counsel,  in  his  brief,  says: 
**rhe  respondents  contend  that  the  decision  of 
the  appellate  division,  so  far  as  it  relates  to  the 
vital  and  controllhig  propositions  in  this  case, 
namely,  that  relating  to  the  notes  of  the  rail- 
road company  and  that  relating  to  the  rail- 
road company's  stock,  was  founded  upon  and 
warranted  by  the  conceded  or  uncontroverted 
facts  before  the  referee;  that  the  only  differ- 
ence between  the  appellate  division  and  the 
referee  upon  these  two  items  was  that  the 
appellate  division  drew  a  legal  conclusion 
from  these  c&aceAeA  or  uncontroverted  facts 
directly  the  reverse  of  that  drawn  by  the  ref- 
eree." We  have,  accordingly,  looked  into  the 
record  for  the  purpose  of  ascertaining  for 
ourselves  whether  the  facts  were  controvert- 
ed, and  whether  the  certificate  of  the  appel- 
late division  should  be  disregarded,  and,  after 
a  careful  examination  of  the  testimony,  have 
reached  the  conclusion  that  the  facts,  so  far 
as  these  claims  are  concerned,  are  uncontro- 
verted, and  that  upon  the  facts  a  conclusion 
of  law  arises  as  to  the  judgment  that  should 
be  entered  thereon. 

The  history  of  the  claim  growing  out  of  the 
notes  is,  in  brief,  as  follows:  Early  in  the 
construction  of  the  road  the  company  failed 
to  perform  its  part  of  the  agreement  with  ref- 
erence to  the  procuring  of  its  rights  of  way, 
and  to  the  furnishing  the  requisite  means  to 
pay  for  the  grading,  tying,  bridging,  or  to 
furnishing  the  ^,000  subscription,  which  it 
had    undertaken    to   do.    The    matter    was 


brought  to  the  attention  of  Garrison,  and  a 
consultation  was  had,  in  which  the  plaintiff 
was  authorized  to,  and  did,  proceed,  with  the 
consent  of  the  company,  to  procure  the  right 
of  way,  and  to  grade  and  complete  the  road; 
Garrison  furnlshlngthe  moneys,  which  amount- 
ed to  the  sum  of  $1,949,710.72,  for  which 
amount  the  company  issued  Its  promissory 
notes,  amounting  on  May  1,  1883,  with  inttf- 
est,  to  $2,062,643.13.  These  notes  were  in- 
dorsed over  to  Garrison  as  collateral  to  secure 
the  advances  so  made  to  him.  On  the  19tb 
day  of  April,  1883,  there  was  a  meeting  of  the 
board  of  directors,  at  which  both  the  plaintiff 
and  Garrison  were  present  At  this  meeting 
the  plaintiff  presented  a  letter,  addressed  to 
the  president  and  directors,  in  which  he  pro- 
posed to  turn  over  to  the  company  the  road, 
so  far  ag  completed,  and  asked  for  a  settle- 
ment; stating  the  amount  of  his  dalm.  In 
connection  with  this  letter  he  presented  a  cer- 
tificate of  the  chief  engineer  of  the  company. 
In  which  the  latter  certified  that  he  had  exam- 
ined most  thoroughly  the  portion  of  the  road 
constructed  by  the  contractor,  and  that  he 
found  it  to  be  constructed  In  accordance  with 
the  detailed  provisions  of  the  contract  There- 
upon It  was  unanimously  resolved,  that  "the 
president  of  the  company  is  hereby  authoris- 
ed to  settle  with  C.  Robinson  Griggs,  contract- 
or, in  accordance  with  the  terms  of  the  propo- 
sition for  settlement  by  him  presented."  A 
written  communication  was  then  presented 
from  Garrison,  in  which  he  addressed  the 
president  and  directors,  saying:  "Gentlemen: 
As  the  contractor  Intends  to  turn  over  the 
road  to  the  company  on  the  first  of  May,  188% 
I  have  to  ask  you  to  settle  with  me  for  the 
cash  advances  which  I  have  made  for  your  com- 
pany, viz.  [here  are  Inserted  certain  items  not 
Involved  in  this  controversy,  following  which 
appears:]  For  notes  of  the  company.  $1,949.- 
710.72;  interest  $112,932.41."  An  Informal 
discussion  then  took  place  among  the  direct- 
ors with  reference  to  Garrison's  claim,  and  he 
then  made  a  verbal  proposal  to  take  the  sec- 
ond mortgage  bonds  of  the  company,  as  exe- 
cuted and  held  by  him  in  trust,  at  the  rate  of 
76  cents  on  the  dollar,  ki  partial  liquldatkni 
of  his  claim,  as  set  forth  and  presented  at  the 
meeting,  after  which  Mr.  Wlckham,  one  of 
the  directors,  moved  that  the  president  of  the 
company  "be  authorized  to  sell  and  deliver  to 
C.  K.  Garrison  second  mortgage  bonds  to  the 
amount  of  $2,280,000,  at  the  rate  of  seventy- 
five  cents  on  the  dollar,  and  interest  accrued 
from  March  1, 1883;  the  same  to  be  delivered 
to  C.  K.  Garrison  In  part  payment  of  his  claim 
against  this  company,  amounting  to  $2.4^,- 
912.68,  aa  this  day  specified  in  his  communi- 
cation to  this  company."  This  resolution  was 
carried  without  dissent,  and  thereupon  a  set- 
tlement was  effected  with  him  in  accordance 
with  the  terms  of  the  resolution  on  the  1st 
day  of  May,  1883.  Garrison  took  the  bonds, 
and  credited  the  company  with  the  amount 
thereof  at  76  cents  on  the  dollar,  making  $1,- 
736,600,  and  at  the  same  time  turned  over  to 
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the  company  that  amoant  of  the  promissory 
notes.  Some  time  thereafter  he  surrendered 
to  the  company  the  remaining  notes,  amount- 
ing to  $326,043.13,  and  had  them  canceled; 
charging  that  amount  up  against  the  company ' 
in  his  open  account 

It  is  claimed  on  bebalt  of  the  defendants 
that  the  notes  were  transferred  by  the  plain- 
tiff to  Garrison  as  collateral  for  the  advances 
made  by  him,  and  that  the  bonds  were  deliv- 
ered to  Garrison  to  take  the  place  of  the 
notes;  that  he  subsequently  held  the  bonds 
during  his  lifetime,  and  that  his  executors 
still  hold  them  as  collateral  security  for  the 
advances  made  to  the  plaintiff;  that  as  to  the 
remaining  notes,  amounting  to  $328,043.13, 
which  he  surrendered  to  the  company  and  had 
canceled,  he  was  liable  as  for  a  conversion, 
and,  Inasmuch  as  there  was  no  evidence 
showing  the  value  of  the  notes  at  that  time, 
there  could  be  no  recovery,  and  consequently 
the  plaintiff  waa  entitled  to  no  credit  therefor 
In  the  accounting.  On  behalf  of  the  plaintiff 
it  is  claimed  that  Garrison  treated  the  notes 
as  bis  own;  that  he  purchased  the  second 
mortgage  bonds  at  75  cents  on  the  dollar,  pay- 
ing therefor  with  the  notes;  that  the  balance 
he  surrendered  to  the  company,  charging  it 
for  the  amount  accepting  its  Indebtedness  as 
his  own;  and  that  consequently  the  plaintiff 
Is  entitled  to  a  credit  for  the  full  amount  of 
the  notes.  If  the  claim  of  the  defendants  is 
to  be  sustained,  then,  as  the  appellate  divi- 
sion has  stated,  the  plaintiff  is  still  indebted 
to  the  defendants  In  an  amount  exceeding 
$2,000,000,  and  at  the  same  time  he  has  been 
deprived  of  his  promissory  notes,  and  of  any 
opportunity  of  collecting  them  of  the  company 
or  6f  Its  stockholders.  It  is  said  that  the 
company  was  insolvent  at  that  time.  Possi- 
bly it  was,  In  the  light  of  what  has  since  been 
disclosed.  But  it  is  evident  that  it  was  not 
BO  regarded  at  the  time  by  the  defendants' 
testator.  A  new  railroad  had  Just  been  com- 
pleted and  turned  over  to  the  company  by  the 
contractor.  Its  value  depended  upon  its  fu- 
ture earnings,  which  at  that  time  were  uncer- 
tain, and  could  only  be  determined  by  actual 
test  thereafter.  But,  even  assuming  the  com- 
pany to  have  been  then  insolvent  under  the 
constitution  and  statute  of  the  state  of  Ohio 
the  stockholders  were  liable  for  the  debts  of 
the  corporation  to  an  amount  equal  to  their 
stock,  and  Garrison  at  that  time  was  the 
owner  of  a  majority  of  the  stock.  So  that  we 
think  it  cannot  be  held  that  the  notes  at  that 
time  were  of  no  value.  • 

The  plaintiff  at  the  time  of  making  the  con- 
tract to  construct  the  road  was  possessed  of 
but  llttie  means;  be  having,  as  he  confesses, 
recently  been  discharged  in  bankruptcy.  The 
company  had  failed  to  perform  its  part  of  the 
ccutruct.  In  procuring  the  right  of  way,  and 
the  means  it  bad  undertaken  to  supply,  and 
the  plaintiff  was  I^^ft  'Without  the  power  to 
proceed  with  his  contract  In  the  meantime 
Garrison  had  become  interested  In  the  road, 
and  had  assumed,  in  a  large  degree,  its  su- 


Itervlsion  and  management  He  had  given 
directions  for  a  superior  construction  to  that 
required  by  the  contract.  The  embankments 
and  cuts  were  to  be  wider,  the  bridges  were 
to  be  constructed  of  iron,  instead  of  wood, 
and  the  rails  were  to  be  of  steel,  instead  of 
iron.  He  had  already  supplied  a  large  sum 
of  money,  and  had  taken  the  bonds  and  stock 
of  the  company,  and  an  assignment  of  the 
plaintiff's  contract  There  was  no  way  in 
which  he  could  be  reimbursed  for  his  expendi- 
tures, except  through  the  bonds  and  stock  of 
the  company,  which  would  be  of  no  value,  un- 
less the  road  was  completed.  Under  these 
circumstances  he  concluded  to  advance  the 
money.  In  form,  he  advanced  it  to  the  plahi- 
tiff,  and  charged  him  therefor;  but  In  effect, 
and  in  equity,  it  was  an  advancement  to  the 
company,  to  enable  it  to  meet  its  obligations 
with  the  plaintiff,  and  It  is  evident  that  Gar- 
rison BO  regarded  it  As  early  as  18S1  we 
find  Garrison  in  consultation  with  his  attor- 
ney, Mr.  Swayne,— discussing  the  matter  in 
the  presence  of  Griggs,— as  to  how  these  ad- 
vances should  be  settled  with  the  company. 
It  appears  that  second  mortgage  bonds  had 
been  suggested.  Garrison  apparentiy  approv- 
ed of  this  scheme  for  finally  settilng  the  ac- 
count, but  he  did  not  want  to  wait  for  the 
bonds,  and  Swayne  tells  us  that  he  suggested 
promissory  notes.  It  appears  that  at  that 
time  the  advances  amounted  to  $1,234,177.33, 
and  thereafter  the  advances  continued  for 
that  purpose  until  they  reached  the  amount 
of  $1,049,710.72.  Garrison  wanted  the  notes 
for  the  purpose  of  having  a  stated  account, 
until  the  mortgage  could  be  issued.  It  was 
going  to  take  time  to  engrave  the  bonds  and 
get  the  mortgage,  and  the  taking  of  the  notes 
was  a  mere  temporary  expedient  Shortiy 
afterwards  a  meeting  of  the  directors  was 
held,  and  a  committee  was  appointed  to  pass 
upon  the  accounts,  and  the  notes  were  given; 
the  first  batch  being  for  the  amount  of  the 
advances  that  had  then  been  made,  and  the 
last  batch  for  the  amount  of  the  advances 
thereafter  made.  The  directors  also  passed 
a  resolution  authorizing  a  second  mortgage 
and  bonds  to  the  amount  of  $2,800,000  to  be 
Issued.  This  was  done,  and  the  bonds  were 
turned  over  to  Garrison,  to  be  held  by  him  in 
trust  for  the  company.  They  were  so  held 
by  him  until  the  meeting  of  the  19th  of  April, 
1883,  together  with  the  noteb  that  bad  been 
issued  for  these  advances.  At  this  meeting, 
as  we  have  seen,  he  asked  the  president  and 
directors,  in  writing,  to  settie  with  him  "for 
cash  advances  which  I  have  made  to  your 
company."  He  then  states  the  Items  of  his 
cash  advances,  among  which  is  the  $1,949,- 
710.72,  the  amount  of  the  promissory  notes  In 
question.  By  this  letter  be  not  only  treats 
the  advances  as  made  by  him  to  the  company, 
but  he  treats  the  notes  as  bis,  demanding  pay- 
ment Then  follows  the  discussion  between 
himself  and  the  directors,  in  which  he  offers 
to  take  the  second  mortgage  bonds  at  75  cents 
oa  the  dollar,  and  thereupon  the  resolution 
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was  passed,  In  which  the  president  was  au- 
.  thoiized  to  sell— not  substitute— the  bonds  to 
Oarrison  at  the  rate  of  75  cents  on  the  dol- 
lar. This  resolution  is  in  writing,  appear- 
ing upon  the  minutes  of  the  meeting  of  the 
directors,  and,  to  our  minds,  when  considered 
In  connection  with  the  settlement  finally  ef- 
fected on  the  Ist  of  May,  1883,  is  capable  of 
but  one  interpretation;  and  that  Is,  Garrison 
purchased  the  bonds  of  the  compa:ny  for  75 
cents  on  the  dollar,  paying  therefor  with  the 
notes  of  the  company,  which  it  had  issued  to 
the  plaintiCC,  as  we  have  already  shown,  but 
which  were  intended  to  cover  the  advances 
that  Garrison  had  made  on  behalf  of  the  com- 
pany. The  bonds  so  purchased  were  not  the 
plahitiffs,  and  Garrison  never  claimed  or  pre- 
tended that  they  were,  or  that  he  held  them 
as  collateral.  On  the  contrary,  he  repeatedly, 
in  conversation  with  others,  declared  that  he 
had  purchased  the  bonds,  and  subsequently, 
when  he  made  an  assignment,  reported  the 
bonds  as  his,  in  his  schedule  of  assets.  Short- 
ly afterwards  he  delivered  over  to  the  com- 
pany the  remaining  notes  in  his  hands,  and 
charged  the  company  with  the  amount  in  his 
open  account;  again  treating  the  notes  as  his, 
and  dealing  with  them  as  his  own.  His  exec- 
utors insisted  that  in  doing  this  be  became 
guilty  of  a  conversion.  We  do  not  so  view 
the  transaction.  In  the  first  place,  it  is  not 
the  usual  practice.  In  a  court  of  equity,  to  al- 
low a  party  to  avail  himself  of  his  own 
wrongful  acts  for  the  purpose  of  evading  lia- 
bility. Suppose  Garrison  had  brought  an  ac- 
tion against  Griggs  to  recover  the  amount  of 
these  advances;  could  he  recover  without  ac- 
coimtlng  for  the  notes?  Suppose,  further, 
that  Griggs  should  come  into  court  with  a 
tender  of  the  amount  of  the  claim  upon  the 
return  to  him  of  the  notes  which  Garrison 
held  as  collateral;  could  Garrison  be  excused 
from  returning  the  notes,  upon  the  plea  that 
he  had  converted  them,  and  that  he  had  re- 
ceived nothing  therefor?  We  think  not  In 
the  second  place,  the  notes  were,  as  we  have 
shown,  equitably  Garrison's.  While  in  form 
he  had  advanced  the  money  to  the  plaintiff, 
and  had  charged  him  on  his  books,  and  the 
notes  had  been  issued  to  the  plaintiff,  and  by 
him  indorsed  over  to  Garrison  as  collateral 
security,  still  the  money  was  advanced  to 
meet  the  obligations  of  the  company,  and  the 
notes  were  Issued  in  payment  of  those  obliga- 
tions. They  thus  equitably,  and  in  effect,  be- 
came Garrison's  notes,  and  he  proceeded  to 
deal  with  them  as  such.  This  appears  from 
his  letters  and  subsequent  conduct,  to  which 
we  have  already  referred.  His  transaction 
with  reference  to  the  notes  was  approved  of 
by  the  plaintiff.  Immediately  after  the  meet- 
ing of  April  19th,  in  a  conversation  with  one 
of  the  directors,  the  plaintiff  approved  of  the 
sale  of  the  bonds  to  Garrison,  to  be  paid  for 
with  the  notes,  saying  that  It  was  a  good 
tiling;  and  upon  the  trial  of  this  action  he  tes- 
tified that  he  now  ratified  Garrison's  action 
with  reference  thereto.    True,  he  did  not  ap- 


prove of  or  ratify  the  failure  to  give  him 
credit  for  the  notes,  or  the  credit  that  waa 
given  for  less  than  their  face  value. 

There  Is  still  another  reason  for  which  we 
think  no  conversion  was  Intended.  After 
Garrison  had  disposed  of  the  notes,  he  credit- 
ed the  plaintiff  upon  his  books  with  the  sum 
of  $1,546,982.35.  This  was  75  per  cent,  of  the 
face  value  of  the  notes.  Subsequently  there 
was  credited  upon  the  same  account  the  sum 
of  $515,660.78,  which  was  the  remaining  25 
per  cent,  of  the  notes.  This  last  item  has 
drawn  over  it  a  line  in  red  ink.  Had  this  last 
credit  been  allowed  to  remain  upon  the  books, 
no  controversy  would  have  arisen  with  refer- 
ence to  these  notes.  It  would  then  appear 
that  Garrison  had  collected  or  disposed  of  the 
notes  according  to  his  own  inclination,  and 
had  given  the  plaintiff  credit  for  their  amount 
The  fact  that  credit  was  given  Indicates  that 
at  that  time  no  conversion  had  In  fact  been 
made  or  intended.  Whatever  induced  the 
subsequent  cancellation  of  this  credit  it  Is  not 
necessary  to  now  consider. 

It  is  not  apparent  that  Garrison's  action  in 
surrendering  up  the  notes  and  causing  ttiem 
to  be  canceled,  charging  the  company  with 
the  amount  In  his  open  account  substantial- 
ly altered  his  situation.  Had  the  notes  been 
returned  to  the  plaintiff,  Garrison,  as  stock- 
holder, might  have  been  called  upon  to  pay 
them;  thus  reaching  the  same  result  In  the 
end  as  that  accomplished  by  the  surrender  of 
the  notes,  the  charging  of  the  company  there- 
for, and  the  crediting  of  the  plaintiff  with  the 
amount  This  view  renders  it  unnecessary  to 
consider  at  this  time  the  question  as  to  wheth- 
er negotiable  paper  is  presumed  to  be  of  its 
face  value,  and  whether  the  burden  of  show- 
ing that  it  was  not  rested  upon  the  defend- 
ants. 

We  are  aware  that  the  concludon  which  we 
have  reached  differs  from  that  adopted  by  this 
court  on  the  former  review  of  this  case.  136 
N.  Y.  152,  32  N.  B.  612.  At  that  time  the 
transaction  was  treated  as  a  conversion  of  the 
notes  on  the  part  of  Garrison,  and  It  was  held 
that  the  plaintiff  could  not  recover  without 
showing  the  value  of  the  notes.  It  is  claimed 
on  behalf  of  the  respondents  that  the  evidence 
is  the  same  now  as  It  was  then.  We  do  not 
propose  to  enter  upon  a  comparison  of  the 
two  records,  further  than  to  state  that  a  new 
volume,  containing  upwards  of  700  pages, 
now  appears  as  a  part  of  the  record  for  the 
first  time.  Our  conclusions  are  based  upon 
'the  new  record,  which  contains  the  finding  of 
the  referee  that  there  was  no  conversion.  We 
perhaps  should  consider  ourselves  concluded 
by  the  former  decision  of  this  court,  in  so  far 
as  it  has  expressly  determined  a  question  of 
law,  but  we  do  not  regard  ourselves  as  bound 
to  adopt  Its  view  of  the  facts  as  then  disclosed. 
If  we  are,  a  new  trial  was  hardly  necessary. 
We  consequently  are  now  at  liberty  to  deter- 
mine upon  our  own  consciences  the  Judgment 
that  should  be  awarded  upon  the  now  undis- 
puted and  conceded  facts. 
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Our  view  of  the  transaction,  ao  far  as  the 
second  mortgage  bonds  are  concerned,  Is  ttaat 
It  Is  tbe  same,  In  effect,  as  U  Garrison  had 
purchased  the  bonds,  and  paid  cash  therefor, 
and  had  then  gone  to  the  treasurer  of  the 
company  and  collected  the  notes;  that  Garri- 
son elected  to  treat  the  notes  as  his  own,  and 
accept  the  obligations  of  the  company  In  place 
of  any  liability  that  may  have  existed  on  the 
part  of  the  plaintiff;  and  that  his  action  in 
this  particular  was  with  the  consent  and  ap- 
proval of  the  plaintiff.  Accordingly,  when 
Garrison  purchased  the  bonds  of  the  company, 
and  paid  therefor  with  the  notes,  and  when  he 
surrendered  the  remaining  notes  to  the  com- 
pany and  caused  them  to  be  canceled,  char- 
ging it  with  the  amount,  he  did  only  what  he 
had  the  right  to  do.  By  the  latter  act  he  re- 
lieved himself  from  liability  as  a  stockholder 
upon  the  notes,  but  the  legal  effect  of  the 
transaction  was  to  accept  the  company's  lia- 
bility to  pay  his  claim,  and  to  relieve  the 
plaintiff  of  any  further  liability  to  him  grow- 
ing out  of  the  advances  for  which  the  notes 
were,  given.  We  therefore  conclude  that  the 
credit  given  by  the  referee  should  be  ap- 
proved. 

With  reference  to  the  credit  for  stock  the 
history  of  the  transaction  is  equally  compli- 
cated. During  the  course  of  the  transaction 
between  the  plaintiff  and  Garrison,  the  for- 
mer acquired,  under  the  provisions  of  the  con- 
tract and  otherwise,  a  large  amount  of  the 
company's  stock,  which  he  transferred  to  Gar- 
rison. Of  this  stock  Garrison  held  24,342 
shares,  of  the  par  value  of  $50  each,  as  collat- 
eral security.  After  the  transaction  of  May 
1,  1883,  this  stock  remained  in  the  possession 
of  Garrison  until  he  made  an  assignment,  and 
after  his  death  was  transferred  by  the  as- 
signee to  his  executors,  who  ever  since  have 
continued  to  hold  it  Subsequently  the  trus- 
tee under  the  first  mortgage  instituted  an  ac- 
tion for  its  foreclosure,  which  proceeded  to 
final  Judgment  and  a  sale  of  the  property  to 
the  executors,  which  took  place  on  the  23d  of 
April,  1886.  Pending  the  foreclosure  of  the 
mortgage  the  defendants  devised  a  plan  for  a 
reorganization,  and  they  Individually  acted  as 
a  committee  upon  the  reorganization.  The 
plan  adopted  by  them  was,  in  substance,  an 
offer  to  every  holder  of  the  first  mortgage 
bonds  who  should  deliver  his  bonds  to  the 
committee  on  or  before  the  15th  of  April,  1886, 
together  with  the  coupons  on  each  bond  ma- 
turing or  payable  after  May  1,  1884,  to  de- 
liver 3  of  the  bonds  of  the  new  company  for 
every  4  of  the  bonds  of  the  old  company,  and 
also  to  deliver  to  such  holder  10  shares  of  the 
stock  of  the  new  company  for  each  of  the 
present  bonds  so  delivered.  In  the  event,  and 
only  In  the  event  that  he  should  pay  to 
the  committtee  in  cash  on  or  before  April 
15,  1886,  $3  per  share  on  each  share  of  the 
stock  of  the  new  company,  and  that  any  per- 
son holding  the  stock  of  the  old  company,  who 
should  transfer  and  deliver  it  to  the  commit- 
(ee  on  or  before  April  23,  1886,  should  be  at 


liberty  to  purchase  the  stock  of  the  new  com- 
pany to  an  amount  equal  to  the  par  value  of 
his  stock  In  the  old  company,  in  the  event, 
and  only  In  the  event,  that  he  should  pay 
therefor  to  the  committee  on  or  .before  the 
23d  of  Aprn,  1886,  $35  per  share.  A  reorgani- 
zation was  effected  on  this  basis,  and  the 
bonds  and  stock  held  by  Garrison  in  his  life- 
time were  surrendered  up,  and  the  defendants 
obtained  therefor  the  bonds  and  stock  of  the 
new  company.  Xhey  continued  to  bold  the 
stock  so  received  until  June,  1887,  at  which 
time  they  sold  out  to  a  syndicate  for  $45  per 
share. 

The  theory  of  the  plaintiff,  which  has  been 
adopted  by  the  referee,  is  to  the  effect  that 
by  the  credit  to  the  plahitifl  of  May  1,  1883, 
of  the  amount  of  the  promissory  notes  held 
by  Garrison,  the  Indebtedness  of  the  plaintiff 
to  Garrison  was  paid,  and  that  he  no  longer 
had  the  right  to  hold  the  plaintiff's  stock  as 
collateral  security;  that  the  stock  issued  by 
the  new  company  was  of  the  par  value  of 
$100  per  share,  while  that  of  the  old  company 
was  of  but  $50;  that  he  had  the  right,  under 
the  reorganization  plan,  to  sorrender  his  old 
stock  and  receive  the  stock  in'  the  new  com- 
pany, 12,171  shares,  upon  payment  of  $35  per 
share;  that  he  was  prevented  from  doing  this 
by  reason  of  the  refusal  of  the  defendants  to 
deliver  to  him  his  stock  tn  the  old  company; 
and  that  In  consequence  he  lost  the  difference 
between  $36  per  share  and  $63%  per  share, 
the  amount  that  the  new  stock  sold  for  on  the 
stock  exchange  on  the  16th  of  April,  1887, 
making  $348,894.87.  On  behalf  of  the  de- 
fendants It  Is  claimed  that  the  plaintiff  was 
not  entitled  to  a  credit  of  the  amount  of  the 
promissory  notes  held  by  Garrison  on  May  1, 
1883;  that  there  was  a  balance  still  owing  to 
Garrison;  that  he  and  his  executors  had  the 
right,  and  still  have  the  right,  to  hold  the 
stock  as  collateral  security,  and  that  conse- 
quently, there  was  no  conversion  upon  their 
part;  that,  had  the  stock  in  the  old  company 
been  surrendered  to  him,  there  Is  nothing  In 
the  case  showing  that  he  would  have  come 
into  the  reorganization  and  taken  the  new 
stock  by  paying  $35  per  share,  or  that  he  was 
financially  able  to  do  so.,  and  that  it  could 
not  be  presumed  that  he  would  have  done 
so.  The  right  of  the  plaintiff  to  a  credit  on 
account  of  the  stock  depends  upon  his  right 
to  a  credit  for  the  notes.  If  he  was  not  enti- 
tled to  a  credit  for  the  notes,  then  he  remained 
largely  indebted  to  the  defendants,  and  they 
had  the  right  to  retain  his  stock  as  collateral 
security.  But  the  credit  which  we  have  ap- 
proved relieved  him  of  all  Indebtedness  to 
Garrison's  estate,  and  the  executors  no  long- 
er had  the  right  to  retain  his  stock  and  pre- 
vent him  from  making  such  use  of  it  as  he 
saw  fit.  He  had  the  right.  If  he  so  deter- 
mined, to  enter  the  new  reorganized  company, 
and  to  make  use  of  his  stock  for  that  pur- 
pose; and  we  think  we  ought  not  to  asscme 
that  he  would  not  have  done  so,  but,  rather, 
that  the  executors,  after  converting  and  re- 
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taining  bis  stock,  and  thus  preventing  blm 
from  entering  the  reorganization,  ouglit  to  be. 
estopped  from  claiming  that  be  would  not 
have  availed  himself  of  the  privilege  had  the 
Steele  been  returned  to  him. 

Some  complaint  has  been  made  by  the 
plaintiff  -with  reference  to  the  discrimination 
'  made  against  him  in  the  plan  of  reorganiza- 
tion. It  will  be  observed  that  under  that 
plan  those  holding  bonds  were  permitted  to 
surrender  them,  and  to  receive  3  bonds  in 
the  new  company  for  every  4  surrendered  of 
the  old  company,  and  in  addition  to  receive 
10  shares  of  the  new  stoclc  with  every  new 
bond  upon  the  payment  of  $3  per  share,  and 
that  those  having  stock  could,  upon  surren- 
dering it,  have  new  stock  on  paying  $35  per 
share.  The  plaintiff  held  no  bonds.  It  thus 
appears  that  he  would  be  required  to  pay 
$32  more  per  share  than  those  holding  bonds. 
But  It  must  be  remembered  that  the  bonds 
were  the  superior  lien  upon  the  company's 
property,  and  were  entitled  to  be  paid  before 
any  stockholder  could  share  in  its  assets,  and 
that,  under  the  plan  of  reorganization,  8 
bonds  In  the  n^w  company  were  to  be  deliv- 
ered for  4  in  the  old  company.  Thus,  $25 
on  the  100  were -lost  to  the  old  bondholders, 
besides  the  coupons  that  had  matured  upon 
the  old  bonds  up  to  the  date  of  reorganiza- 
tion; the  stock  and  the  $3  per  share  mak- 
ing up  the  difference.  The  discrimination, 
therefore,  which  existed  in  the  plan,  is  in  re- 
quiring the  stockholders  having  no  bonds  to 
pay  in  cash  $36  for  their  stock.  If  the  as- 
sets of  the  company  were  insufficient  to  pay 
the  old  bonds  and  coupons,  the  defendants 
would  reap  a  benefit  from  the  cash  pay- 
ments reqnired  to  be  made  by  the  stock- 
holders. Such  cash  payments  would  not  only 
give  their  new  bonds  a  higher  standard  of 
value,  but  would  also  materially  increase 
the  value  of  their  stock  In  the  new  company. 
But  it  is  not  apparent  that  any  legal  liability 
arises  out  of  this  plan  of  reorganization. 
The  executors  had  the  right  to  adopt  such  a 
plan  as  they  saw  fit  Inasmuch  as  they 
were  allowed  to  purchase  the  property  on 
the  sale  after  the  plan  of  reorganization  had 
been  adopted  and  made  public,  no  complaint 
with  reference  thereto  can  now  be  entertain- 
ed as  the  basis  of  any  right  to  recover  dam- 
ages. We  think,  therefore,  the  plaintifTs 
right  to  recover  damages  is  limited  to  those 
which  he  actually  sustained  In  t)eing  de- 
prived of  his  stock.  What  were  those  dam- 
ages? The  referee  has  found  that  they  were 
the  difference  between  $36  per  share,  which 
he  would  have  been  compelled  to  pay,  and 
the  $63%  per  share,  the  amount  for  which 
the  stock  sold  on  the  16th  day  of  April,  18S7; 
being  $28%,  and  amounting  to  the  sum  of 
$348,394.87.  In  this  we  think  he  erred.  He 
evidently  overlooked  the  fact  that  had  the 
plaintiff  paid  the  $35  per  share  on  the  23d 
day  of  April,  1886,  he,  of  necessity,  would 
have  lost  bis  Interest  on  that  sum  from  that 
time  up  to  the  16th  of  April,  1887,— being  a 


year,  lacking  seven  days,— and  amounting  to 
upwards  of  $25,000.  In  determining  the 
damages  sustained,  this  item  of  interest 
should  have  been  deducted.  We  axe,  how- 
ever, not  satisfled  with  the  amount  of  dam- 
ages found  by  the  referee,  even  should  the 
interest  be  deducted.  We  are  aware  that  at 
one  time  it  was  thought  to  be  the  rule  that, 
where  a  stockbroker  had  converted  the  stock 
of  his  customer,  he  should  be  held  to  account 
in  damages  at  the  bighrat  market  value 
which  the  stock  had  attained  before  the  trial. 
and  that  there  were  some  decisions  la  this 
court  tending  to  support  that  rule.  But  in 
the  case  of  Wright  v.  Bank,  110  N.  Y.  237, 
18  X.  E.  70,  it  was  held  that  where  a  pledgee 
of  corporate  stocks,  acting  in  good  faith  and 
under  an  honest  mistake,  converts  it,  it  is 
the  duty  of  the  owner  to  replace  it  himself 
within  a  reasonable  time  after  notice,  and 
the  proper  measure  of  damages  for  the  con- 
version is  the  highest  market  price  during 
such  reasonable  time,  and  that,  where  the 
facts  are  undisputed,  what  is  a  reasonable 
time  is  a  question  of  law  for  the  court  The 
theory  upon  which  this  rule  is  based  is  that 
Justice  and  fair  dealing  Imposed  upon  the 
party  the  duty  of  making  bis  loss  as  light  as 
possible.  In  this  case  the  plaintiff  knew  that 
the  defendants  had  refused  to  surrender  up 
his  stock;  he  knew  of  the  fweclosure  and 
reorganization;  and  yet  for  four  years  be 
took  no  steps  to  buy  in  or  replace  the  stocks 
of  which  by  the  conversion  he  had  been  de- 
prived. We  think  there  is  nothing  in  the 
case  indicating  bad  faith  on  the  part  of  the 
defendants,  and  that  four  years,  or  even  one 
year,  was  more  than  a  reasonable  time,  and 
that  the  plaintiff  ought  not  to  have  waited 
that  length  of  time  in  order  to  select  the 
highest  point  at  which  the  stock  had  been 
sold  on  the  stock  exchange,  and  make  It  the 
basis  of  his  claim  for  damages.  The  evi- 
dence upon  the  question  of  the  value  of  the 
stock  is  very  meager.  A  stockbroker  was 
called  as  a  witness,  and  testified  that  on  the 
16tb  day  of  April,  18S7,  the  stock  sold  for 
63%.  He  then  tells  us  that  that  was  the 
highest  price  for  which  it  bad  ever  been- sold, 
and  that  afterwards  it  had  sold  down  to  35^ 
which  was  its  lowest  price,  and  that  at  the 
time  he  was  giving  his  testimony  it  was 
selling  at  about  45.  The  further  fact  ap- 
pears, as  we  have  shown,  that  the  defend- 
ants sold  out  their  stock  in  June,  1887,  at  45. 
It  will  be  observed  that  there  is  no  evidence 
as  to  the  value  of  the  old  stock  or  of  the 
new  stock  during  the  year  1886,  or  In  1887 
until  April  16th.  We  are  thus  left  without 
any  evidence  upon  which  the  value  of  the 
stock  can  properly  be  determined  witbin  a 
reasonable,  time  after  Its  conversion.  The 
rule  in  such  cases  is  that  nominal  damages 
only  can  be  awarded.  Ought  a  new  trial  to 
be  now  granted?  This  case  has  been  pend- 
ing for  15  years.  It  has,  as  we  have  seen.  - 
been  tried  three  times,  with  widely  varying 
results.    Garrison  and  his  son  have  died,  as 
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have  several  of  the  witnesses  who  were 
sworn  upon  the  first  trial.  If  the  stock  had 
a  value  during  the  period  to  which  we  have 
alluded,  the  plalntlfT  ought  to  have  shown 
it.  The  fact  that  he  did  not  leads  us  to  Infer 
that  It  was  of  but  little  or  no  value  above 
the  price  required  to  be  paid  for  It.  Under 
the  circumstances,  therefore,  we  think  that 
this  litigation  should  be  now  terminated. 
The  balance  due  the  plaintiff  February  17, 
18S6,  as  found  by  the  referee,  was  $83,296.- 
21;  Interest  thereon  to  date  of  report,  Feb- 
ruary 28,  1806,  $50,102.67;  balance,  $133,- 
398.88.  The  Judgment  of  the  appellate  divi- 
sion should  be  reversed,  and  that  entered  up 
upon  the  report  of  the  referee  modified  by 
reducing  the  recovery  to  $133,388.88,  and  as 
80  modified  afBrmed,  without  costs  of  this 
appeal  to  either  party.  All  concur,  except 
BARTLETT  and  MARTIN,  JJ.,  not  voting. 
Judgment  reversed,  etc. 


(152  Ind.  142) 

HELT  et  al.  v.  HELT. 
(Supreme  Court  of  Indiana.    Jan.  26,  1899.) 

DbSCEXT  and  DlRTKIBUTION — SWttVIVINO  tSSCOKO 
WiFS. 

l.Acts  1889,  p.  430,  §  1  (Burns'  Rev.  St. 
1894.  8  2644;  Homer's  Rev.  SL  1897,  §  248'n, 
providing  that  where  a  man  has  children  by  his 
first  wife,  and  not  by  a  subseauent  wife,  the 
latter'a  interest  in  his  lands  shall  only  be  a  life 
estate,  is  void,  because  it  attempts  to  amend 
Aots  1853,  p.  56,  S  2,  which  had  Deen  repealed 
by  Acts  1867.  p.  204. 

2.  Under  Rev.  St.  1881,  i  2487,  providing  that, 
ou  the  death  of  a  man  leaving  a  second  or  sub- 
sequent wife,  without  children  by  her,  but 
having  children  living  by  a  previous  wife,  her 
share  of  his  lands  shall,  on  her  death,  no  to 
such  children,  or  under  Burns'  Rev.  St.  1894, 
i  2640  (Horner's  Rev.  St.  1897,  g  2483),  giving 
the  surviving  widow  one-third  of  her  husband's 
lands  in  fee,  a  surviving  wife,  without  children 
b7  the  marriage  existing  at  the  time  of  the  hus- 
band's death,  but  with  a  child  living  by  a  prior 
marriage  between  her  and  her  husband,  which 
had  been  dissolved,  the  husband  also  having  an- 
other child  living  by  a  previous  marriage,  takes 
one-third  of  her  husband's  lands  in  fee. 

Appeal  from  drcnlt  conrt,  Bartholomew 
county;   Francis  T.  Hord,  Judge. 

Action  by  Christina  Helt  against  Henry  P. 
Helt  and  another  for  partition.  From  the 
decree,  defendants  appeal.    Affirmed. 

Cooper  &  Cooper,  for  appellants.  M.  D. 
Emig  and  J.  F.  Cox,  for  appellee. 

MONKS,  C.  J.  It  appears  from  the  record 
that  one  Henry  Helt,  a  widower,  having  chil- 
dren by  a  former  marriage,  married  appel- 
lee; that  he  bad  by  her  one  child,  the  appel- 
lant MolUe  Helt,  her  co-appellants  being  the 
children  of  said  Henry  Helt  by  his  first  wife. 
Afterwards,  In  1880,  appellee  and  said  Henry 
Helt  were  divorced.  In  1890,  they  were 
again  married.  Hut  no  child  was  bom  to  them 
during  the  last  marriage.  Afterwards  said 
Henry  Helt  died  Intestate,  the  owner  of  real 
estate  In  Bartholomew  county,  Ind.,  leaving 
surviving  him  appellee,  his  widow,  and  ap- 


pellants, his  children,  one  of  whom,  Mollle 
Helt,  was  a  child  of  his  first  marriage  with 
appellee,  and  the  others  his  children  by  his 
first  wife.  An  action  was  brought  In  the 
court  below  for  partition  of  said  real  estate, 
by  appellee-  against  appellants,  and  the  court ' 
held  that  the  undivided  one-third  of  the  real 
estate  of  which  said  Henry  Helt  died  seised 
descended  In  fee  simple  to  appellee,  and  the 
other  undivided  two-thirds  descended  In  fee 
simple  to  appellants,  and  partition  was  so 
made  and  confirmed.  Appellants  Insist  that, 
under  the  facts  found,  appellee,  having  no 
children  born  to  her  during  said  second  mar- 
riage, was,  at  the  death  of  her  husband,  a 
subsequent  cbildlcsB  wife,  within  the  mean- 
ing of  section  1  of  the  Acts  of  March  11,  1889 
(Acts  1889,  p.  430),  being  section  2644,  Bums' 
Rev.  St  1894  (section  2487,  Horner's  Rev.  St 
1897);  and  that  she  inherited  the  undivided 
one-third  of  said  real  estate  for  life  only,  and 
appellants  Inherited  all  of  said  real  estate,  sub- 
ject to  appellee's  estate  for  life  In  the  undi- 
vided one-third  thereof. 

By  section  1  of  the  Acts  of  1889  (Acts  1889, 
p.  430),  being  section  2644  (2487),  supra.  It 
was  attempted  to  amend  section  2  of  the 
act  of  March  4,  1853  (Acta  1853,  p.  66),  which 
last-named  section  was  repealed  by  the  act 
of  March  9,  1867  (Acts  1867,  p.  204).  Long- 
lolB  V.  Longlois,  48  Ind.  60,  63,  and  cases  cited; 
Hoffman  t.  Bacon,  60  Ind.  379,  3S0.  Section 
2  of  the  act  of  1853,  which  section  1  of  the 
act  of  1889  sought  to  amend,  was  repealed 
in  1867,  and  was  not  therefore,  In  force  In 
1889.  It  is  settied  law  In  this  state  that  an 
act  which  attempts  to  amend  a  repealed  act 
Is  void.  Smith  v.  McClaln,  146  Ind.  77,  88, 
89,  45  N.  E.  41;  Boring  v.  State,  141  Ind.  640, 
41  N.  B.  270,  and  cases  cited.  It  Is  evident 
that  when  section  1  of  the  act  of  1889,  l>elng 
section  2644  (2487),  supra,  was  passed,  sec- 
tion 2  of  the  act  of  1853,  which  It  attempted 
to  amend,  was  not  in  existence,  having  been 
repealed  in  1867,  and  that  said  section  1  of 
the  act  of  1889,  being  section  2644  (2487),  is 
void.  SmlUi  V.  McClain,  146  Ind.  88,  89,  45 
N.  E.  41.  Said  section  2644  (2487),  supra. 
being  void,  it  follows  that  section  2487,  Rev. 
St  1881,  being  section  24  of  an  act  approved 
May  14,  1852  (1  Rev.  St.  1852,  p.  251),  has 
been  in  force  since  the  act  of  1867,  supra, 
took  effect  Longlois  v.  Longlois,  48  Ind.  62- 
65,  and  cases  cited;  Waugh  v.  Riley,  68  Ind. 
482,  493,  494;  Teter  v.  Clayton,  71  Ind.  237. 
239.  It  Is  clear,  therefore,  that  the  right  of 
appellee  in  said  lands  Is  determined  by  ei- 
ther section  2487,  Rev.  St  1881,  being  section 
24  of  an  act  approved  May  14,  1852  (1  Rev. 
St  1862,  p.  251),  or  section  2640,  Burns'  Rev. 
St  1894  (section  24S3,  Homer's  Rev.  St  1897), 
which  last-named  section  expressly  gives  the 
wife  an  estate  in  fee  simple  of  all  the  lands 
of  which  her  husband  died  seised.  Under 
said  section  2487,  Rev.  St.  1881,  being  sec 
tion  24  of  an  act  approved  May  14,  1852.  "it 
has  been  uniformly  held  by  this  court,  since 
the  case  of  Utterbach  t.  Terhune,  75  Ind. 
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363,  decided  In  1881,  •  •  •  a  second  or 
subsequent  wife,  having  no  children  by  her 
husband  living  at  his  deatli,  took  a  fee  tn  his 
lands  when  he  died  leaving  children  alive  by 
a  previous  wife,  and  that,  upon  her  death, 
the  children  of  the  former  wife  oc  wives  be- 
come her  forced  heirs,"  and  inherited  the  land 
from  her  which  she  Inherited  from  her  hus- 
band. Byrum  v.  Henderson  (Ind.  Sup.)  51  N. 
E.  94,  and  cases  cited;  Haskett  v.  Maxey, 
131  Ind.  182,  187,  33  N.  B.  358,  and  cases 
cited.  Appellee  therefore  inherited  an  undi- 
vided one-third  of  the  land  in  controversy  in 
fee  simple,  regardless  of  which  section  de- 
termines her  rights.  If  the  land  descended  to 
her  under  section  2640,  Bums'  Rev.  St.  1894 
(section  2483,  Homer's  Rev.  St.  1897),  she 
may  dispose  of  It  as  she  pleases,  by  will  or 
otherwise,  except  as  limited  by  section  2641, 
Bums'  Rev.  St  1894  (secUon  2484,  Homer's 
Rev.  St  1807),  If  she  marry  again.  But  if 
the  lands  descended  to  her  under  section  2487, 
Rev.  St  1881  (section  24,  p.  251,  1  Rev.  St 
1852),  the  same  will  descend  to  the  children 
of  her  deceased  husband,  or  their  descend- 
ants, if  they  survive  her.  Byrum  v.  Hender- 
son, supra.  The  trial  court  did  not  err,  there- 
fore, in  holding  that  appellee  inherited  the 
undivided  one-third  of  the  land  In  controversy 
in  fee,  and  in  rendering  Judgment  confirming 
partition  of  said  land  when  so  made.  Under 
the  issues  in  the  cause,  the  trial  court  was 
not  required  to  determine,  nor  did  It  deter- 
mine, which  of  said  sections  governs  the 
rights  of  appellee.  Neither  is  said  question 
decided  by  this  court,  because  the  same  is 
not  presented  by  the  record.  Judgment  Is 
affirmed. 

(152  Ind.  126) 

WHITE  et  al.  v.  FATOUT  et  al. 
(Supreme  Court  of  Indiana.    Jan.  24,  1809.) 
Appeals— Review. 
Error  in  sustniuing  a  demurrer  to  the  com- 
plaint will  not  be   considered  where  the  com- 
plaint is  not  in  the  record. 

Appeal  from  superior  court  Marlon  coun- 
ty; P.  W.  Bartholomew,  Judge. 

Action  by  Frederick  White  and  others 
against  Joshua  Fatout  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Gavin,  CJoffin  &  Davis,  for  appellants. 
Ayers  &  Jones  and  Ittenbach,  Ittenbach  & 
Ittenbach,  for  appellees. 

JORDAN,  J.  This  action  was  commenced 
in  the  lower  court  by  appellants  to  recover 
damages  In  the  sum  of  $5,000  upon  an  al- 
leged breach  of  a  contractor's  bond.  The 
original  complaint  was  filed  on  the  4th  day 
of  June,  1805,  but .  this  pleading:  does  not 
appear  In  the  record.  On  September  18, 
1895,  appellees  filed  a  demurrer  to  the  orig- 
inal complaint  which  demurrer,  as  the  rec- 
ord discloses,  was  sustained  on  November 
9,  1895.    The  cause  thereafter  seems  to  have 


been  continued  from  time  to  time  in  court 
until  June  24,  1896,  when  judgment  was  ren- 
dered against  appellants  on  demurrer.  On 
Julj-  1,  1896,  as  the  record  shows,  appellants 
filed  an  amended  complaint  This  is  the 
only  one  set  out  In  the  record.  No  demurrer 
appears  to  have  been  filed  to  this  complaint 
The  only  error  assigned  in  this  appeal  Is 
that  the  court  erred  in  sustaining  the  de- 
murrer to  the  complaint  As  the  complaint 
to  which  the  demurrer  was  sustained,  and 
to  which  the  assignment  of  error  applies. 
Is  not  In  the  record,  this  court  is  certainly 
not  in  a  position  to  review  the  action  of 
the  lower  court  in  sustaining  the  demurrer 
thereto,  and  all  we  can  do  is  to  affirm  the 
judgment    Judgment  affirmed. 


(162  Ind.  121) 
CtTLBERTSON  et  al.  t.  KNIGHT  et  aL 
(Snpreme  Court  of  Indiana.    Jan.  24,  1899.) 
Diii.iN!j — Cost  of  0>nstruotiox     Ljlxds  Liabli 

1.  Under  Bums'  Rev.  St  1894,  M  6655-5658 
(Rev.  St  1881,  §§  4285-4288),  authorizing  the 
constmction   of   drains   whenever   conducive   to 

fmblic  health  or  of  public  benefit,  and  requiring 
ands  benefited  thereby  to  be  assessed  for  their 
construction,  whether  passing  through  the  same 
or  not,  lands  already  sufficiently  drained,  whose 
value,  for  tillage  or  for  residence  purposes,  or 
for  the  market.  Is  enhanced  by  a  drain  which 
does  not  reach  them,  are  subject  to  assessment 
for  the  cost  of  its  construction. 

2.  Where  the  lower  end  of  a  drain  overflows 
the  adjacent  lands  with  water  collected  by  it 
from  the  upper  lands,  which  it  suflSciently 
drains,  the  cost  of  enlarging  the  lower  end,  or 
of  constructing  a  new  drain,  to  carry  off  the 
waters  collected  by  the  old,  may  be  assessed 
against  the  upper  lands,  since  their  owners  had 
no  right  to  flood  the  lower  lands  by  artificial 
drainage. 

3.  In  assessing  the  cost  of  a  drain  to  carry 
off  the  waters  so  collected  by  the  old  drain,  the 
viewers  can  consider  that  the  upper  land  owners 
are  liable  to  be  enjoined  from  discharging  on  the 
lower  lands  the  waters  collected  by  tnem  by  ar- 
tificial drainage. 

Appeal  from  circuit  court,  Dekalb  county: 
J.  W.  Adair,  Judge. 

Petition  by  William  Knight  and  others  for 
the  construction  of  a  public  drain.  From  a 
judgment  of  the  circuit  court  establishing 
the  drain  as  located  by  the  viewers,  and  cmx- 
firming  assessments  made  therefor,  Robert 
Culbertson  and  others,  remonstrators,  appeal. 
Affirmed. 

Rose  &  Rose  and  C.  A.  O.  McQellan,  for 
appellants.    E.  D.  Hartman,  tor  appellees. 

HADLETS,  J.  This  action  was  commenced 
by  the  appellees'  filing  in  the  commissioners' 
court  a  petition  asking  for  the  location  of  a 
public  drain,  under  section  5656,  Bums'  Rev. 
St  1894  (section  4286,  Rev.  St  1831).  Viewers 
were  appointed,  who  made  report  establish- 
ing the  drain,  and  assessing  the  lands  which 
in  their  opinion  would  be  benefited  thereby, 
and,  among  others,  assessed  benefits  to  the 
lands  of  api)ellants.  To  this  report  of  the 
viewers  appellants  filed  a  remonstrance^  un- 
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der  section  5665,  Burns'  Rev.  St  189i  (sec- 
tion 4295,  Sev.  St  1881),  upon  the  grounds 
that  (1)  their  respective  assessments  were 
too  high,  and  (2)  the  assessments  of  others 
were  too  low;  and,  upon  their  request,  re- 
viewers were  appointed,  who  made  report 
that  "we  And  that  the  action  of  the  viewers 
was  Just  and  correct  and  we  sustain  and 
approve  the  action  of  the  viewers  and  their 
report"  Thereupon  the  commissioners  ap- 
proved the  report  of  the  viewers,  and  entered 
an  order  establishing  the  drain.  From  the 
decision  of  the  board  of  commissioners,  es- 
tablishing the  drain,  the  remonstrators  ap- 
pealed to  the  Dekalb  circuit  court  The  case 
was  there  tried,  and,  upon  request  the  court 
found  the  facts  specially,  and  stated  conclu- 
sions of  law  in  favor  of  the  petitioners,  and, 
overruling  appellants'  motion  for  a  new  trial, 
rendered  Judgment  thereon,  establishing  said 
drain  as  located  by  the  viewers,  and  confirm- 
ing assessments  as  made,  and  remanding 
the  same  to  the  board  of  commissioners  for 
construction,  in  the  manner,  and  of  the  di- 
mensions, prescribed  in  the  report  of  the 
viewers.  From  the  Judgment  an  appeal  Is 
taken  to  this  court. 

The  only  error  assigned  and  discussed  is 
the  overruling  of  appellants'  motion  for  a 
new  trial;  and  the  only  question  presented 
by  the  motion,  and  appellants'  brief,  Is  the 
sufficiency  of  the  evidence  to  support  the 
Judgment  As  stated  by  appellants,  the  ques- 
tion is  "whether  or  not  the  lands  of  the  re- 
monstrators will  be  benefited  by  the  con- 
struction of  the  drain."  The  record  discloses 
that  the  proposed  drain  commences  at  the 
Junction  of  two  other  drains,  known  as  the 
Leighty  and  Baker  drains,  at  a  point  1% 
miles  east  of  the  west  line  of  Cioncord  town- 
ship, and  that  the  watershed,  at  the  west 
line  of  Concord  township,  is  20.43  feet  high- 
er than  at  the  point  of  commencement;  and 
the  assessments  complained  of  here  are  laid 
upon  the  highlands  of  the  watershed,  drained 
along  the  lines  of  the  present  Leighty  and 
Baker  drains,  and  continuing  over  the  lines 
of  the  proposed  drain  through  a  natural  wa- 
ter course,  known  as  "Bear  Creek,"  to  the' 
St.  Joe  river.  The  appellants'  contention  is 
that  their  lands  are  sufficiently  drained  by  ar- 
tificial ditches  already  in  successful  operation, 
that  they  cannot  reach  the  proposed  drain 
without  crossing  the  lands  of  others,  and, 
hence,  are  not  benefited  by  its  construction. 
The  statute  under  which  the  proceeding  is 
had  cannot  be  brought  within  the  narrow 
limits  contended  for  by  appellants;  for  it  Is 
apparent,  from  the  act  itself,  that  the  legis- 
lature had  in  view  something  more  than  an 
increase  In  the  productiveness  of  wet  lands. 
The  first  section  of  the  act  recites  that  boards 
of  commissioners  may  cause  the  construc- 
tion of  drains  when  the  same  shall  be  con- 
ducive to  the  public  health,  convenience,  or 
welfare,  or  when  the  same  will  be  of  public 
benefit  or  utility.  Section  565.'5,  Burns'  Rev. 
at  18SH  (secUon  42%,  Rev.  St  1881).    And 


section  5658,  Burns'  Rev.  St  1884  (section 
4288,  Rev.  St.  1881),  provides  that  all  lands 
benefited  by  a  public  ditch  shall  be  assessed 
in  proportion  to  the  benefits  for  the  construc- 
tion thereof,  whether  it  passes  through  the 
lands  or  not.  Public  health,  public  conven- 
ience, and  public  utility  arc  fundamental  con- 
siderations; and  these,  with  all  other  sub- 
jects that  affect  the  value  of  land,  must  be 
counted  upon  by  the  viewers  in  determining 
the  question  of  benefits.  A  rule  that  has  re- 
ceived high  sanction  is  stated  thus:  "The 
only  safe  and  practical  course — the  one  which 
wlU  do  equal  Justice  to  all  parties— Is  to  con- 
sider what  will  be  the  Influence  of  the  pro- 
posed Improvement  on  the  market  value  of 
the  property."  In  re  William  &  Anthony 
Sts.,  19  Wend.  678;  Cooley,  Tax'n,  660;  State 
V.  Mayor,  etc.,  of  City  of  Newark,  35  N.  J. 
Law,  166;  LIpes  v.  Hand,  104  Ind.  503,  1  N. 
E.  871,  and  4  N.  E.  160.  Whatever  will  come 
to  the  land  from  the  drain,  to  make  it  more 
valuable  for  tillage,  or  more  desirable  as  a 
place  of  residence,  or  more  valuable  In  the 
general  market,  should  be  reckoned  as  bene- 
fits, and  these  questions  arise  without  ref- 
erence to  whether  the  drain  actually  reaches 
the  land  and  receives  the  water  directly  from 
It  Indeed,  it  is  provided  by  section  5658 
(section  4288),  supra,  that  the  viewers  shall 
regard  accruing  benefits,  whether  the  drain 
passes  through  the  land  or  not  In  so  far  as 
It  affords  an  outlet  for  the  drainage  of  the 
land.  The  position  of  appellants  that  their 
lands  art  sufficiently  high  above  the  proposed 
drain  to  enable  them  to  successfully  dis- 
charge upon  lower  lands  the  water  falling 
and  coming  iipon  their  grounds,  and  that 
consequently  they  can  receive  no  benefits 
from  the  construction  of  the  proposed  ditch, 
cannot  be  sustained.  A  fact  found  by  the 
court,  and  not  challenged,  is  as  follows: 
"That  the  lands  of  the  petitioners  are  fre- 
quently overflowed  and  Injured  by  water 
that  comes  upon  them  through  ditches  that 
drain  the  water  from  the  lands  of  the  other 
persons,  parties  hereto,  and  affected  by  said 
ditch."  The  owner  of  an  upper  estate  has 
no  right  to  collect  the  water  falling  upon 
his  land  Into  a  ditch,  and  hurl  It  In  a  flood 
upon  his  neighbor  below.  The  owner  of  the 
superior  land  may  suffer  the  water  that  falls 
upon  his  fields  to  find  Its  natural  way  off, 
even  to  the  descent  upon  his  neighbor  to  his 
Injury,  but  when  he  collects  It  Into  a  body  by 
a  system  of  artificial  drainage,  or  even  cuts 
a  channel  that  will  enable  the  water  to  pass 
away  more  rapidly  or  in  larger  volume,  then 
the  law  requires  him  to  look  beyond  his  own 
line,  and  make  provision  for  the  abnormal 
body  of  water  he  has  created.  He  may  not 
thus  Injure  his  neighbor  by  an  Increased  vol- 
ume of  water,  and  avoid  the  burden  of  pro- 
viding for  increased  means  of  escape.  Tem- 
pleton  V.  Voshloe,  72  Ind.  134;  Weddell  v. 
Hapner,  124  Ind.  315,  24  N.  E  368;  Wels  v. 
City  of  Madison,  75  Ind.  241;  City  of  Craw- 
fordsvUle  v.  Bond,  96  Ind.  236;  Qty  of  Sv- 
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ansvIUe  v.  Decker,  84  Ind.  325.  It  was  not 
only  the  right,  but  the  duty,  of  the  yiew- 
ers,  In  their  examination  of  the  premises,  to 
regard  these  things,  and.  If  they  found  the 
fact  to  be,  as  stated  by  the  court,  that  the 
lower  lands  were  frequently  overflowed  and 
Injured  by  water  that  comes  upon  them 
through  ditches  that  drain  the  water  from 
the  higher  lands,  to  adjudge  benefits  to  such 
upper  lands,  by  the  creation  or  enlargement 
of  a  channel  sufficient  to  avoid  such  over- 
flowing and  Injury.  Appellants'  position  that 
the  viewers  could  only  look  at  conditions  as 
they  existed  at  the  time  is  unsound.  They 
could  consider  that  the  owners  <rf  intervening 
lands  had  the  right  to  flght  "the  common 
enemy,"  and  upon  their  own  premises  even 
to  raise  embankments,  to  ward  off  the. water 
coming  upon  them  by  natural  surface  drain- 
age other  than  by  natural  or  prescriptive  wa- 
ter courses,  and  thus  heap  up  the  surface 
water  upon  the  appellants'  land,  without  re- 
lief to  them  except  through  our  drainage 
laws.  Railroad  Ca  v.  Stevens,  73  Ind.  278; 
Hill  V.  RaUway  Co.,  100  Ind.  511,  10  N.  B. 
410.  The  viewers  could  further  consider  that 
appellants  were  constantly  liable  to  be  en- 
Joined  by  the  owners  of  the  lower  lands  from 
discharging  their  collected  water  upon  their 
properties,  and,  in  determining  the  question 
of  benefits,  they  could  count  only  upon  con- 
ditions that  lawfully  existed,  or  could  so 
exist  The  burden  of  proof  that  their  lands 
were  not  benefited  by  the  proposed  drain 
rests  upon  the  appellants  (remonstrators). 
Wilson  v.  Talley,  144  Ind.  74,  42  N.  E.  362, 
1000.  Three  disinterested  freeholders  and 
householders,  not  of  kin  to  any  party  inter- 
ested,, after  actual  view  of  the  premises,  de- 
termhied  the  several  amounts  of  benefits 
assessed  against  the  appellants'  lands.  The 
amounts  assessed  were  smalt  Three  review- 
ers, of  like  qualifications,  re-examined  the 
lands,  revised  the  several  assessments,  and 
found  them  all  "Just  and  correct,"  as  stated 
by  the  viewers.  The  circuit  court  heard  the 
testimony  of  the  viewers,  and  many  other 
witnesses,  pro  and  con,  and,  having  weighed 
the  evidence,  confirmed  the  assessments  of 
benefits  as  they  had  been  made  by  the  view- 
ers, with  two  unimportant  exceptions;  and, 
under  the  rule  many  times  announced,  this 
court  will  not  disturb  the  finding.  Judg- 
ment affirmed. 


(132  Ind.  135) 

NELSON  et  al.  t.  COTTINGHAM  et  al. 

(Supreme  Court  of  Indiana.    Jan.  26,  1899.) 

Fraudulent  Cokvetances— Hdsbako  and  Wife 

— JuDGMEWTs — Excessive  Relief— Review. 

1.  Where  the  record  contains  a  special  finding, 
which  it  does  not  appear  was  made  at  the  re- 
quest of  any  party  to  the  action,  it  will  be  treat- 
ed as  a  general  finding. 

2.  Conclusions  of  law  can  only  be  reviewed  on 
assignments  of  error  based  on  exceptions  taken 
to  each  conclusion  at  the  proper  time. 

3.  In  an  action  to  set  aside,  as  fraudulent,  a 
conveyance  by  husband  to  wife,  it  was  not  er- 


ror to  "deny  the  latter's  motion  for  Judement, 
where  part  of  the  property  conveyed  was  sub- 
ject to  plaintifTs  debt. 

4.  Whefe  a  judgment  gives  relief  which  a 
party  is  not  entitled  to,  the  remedy  is  by  motion 
to  modify. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty;  R.  R.  Stephenson,  Judge. 

Action  by  Sarah  Cottingham  and  other* 
against  Sarah  J.  Nelson  and  others.  There 
was  a  Judgment  for  plaintiffs,  and  Sarah  J. 
and  Mary  Nelson  appeal    Affirmed. 

Kane  &  Kane,  for  al;>pellants.  Fertig  & 
Alexander  and  Roberts  &  Vestal,  for  appel- 
lees, 

MONKS,  0.  J.  Appellees  brought  this  ac- 
tion to  set  aside,  as  fraudulent,  conveyances 
of  certain  real  estate  made  by  Alvin  S.  and 
Milton  H.  Nelson,  through  a  trustee,  to  their 
wives,  the  appellants  Sarah  J.  Nelson  and 
Mary  Nelson.  Final  Judgment  was  rendered 
In  favor  of  appellees,  setting  aside  said  con- 
veyances, and  ordering  that  said  real  estate 
be  sold  to  pay  appellees'  Judgments  against 
said  Alvin  S.  and  Milton  H.  Nelson.  Only 
Sarah  J.  Nelson  and  Mary  Nelson  appeal, 
and  each  separately  assigns  errors.  The  er- 
rors assigned  are:  (1)  The  court  erred  in 
its  conclusions  of  law.  (2)  The  court  erred 
in  overruling  the  motions  for  Judgment  in 
her  favor  on  the  special  finding  of  facta. 
The  record  contains  what  purports  to  be  a 
special  finding  by  the  court,  with  conclusions 
of  law  thereon;  but,  as  it  does  not  appear 
that  the  same  was  made  at  the  request  of 
any  of  the  parties  to  the  action,  we  are  com- 
pelled to  treat  it  as  a  general  and  not  a  spe- 
cial finding.  Jacobs  v.  State,  127  Ind.  77,  7S, 
26  N.  B.  675,  and  cases  cited;  Sheets  y.  Bray, 
125  Ind.  33,  35,  24  N.  El  367,  and  cases  cited. 
No  question  Is  therefore  presented  by  the 
first  error  assigned.  Section  660,  1  Bums' 
Rev.  St.  1894  (section  551,  Homer's  Rev.  St 
1897),  requires  that  in  a  special  finding  the 
court  shall  first  state  the  facts  In  writing, 
and  then  the  conclusions  of  law  upon  them, 
"and  Judgment  shall  be  rendered  according- 
ly." This  Is  for  the  purpose  of  enabling  a 
party  to  except  to  the  decision  of  the  court 
upon  the  questions  of  law  involved  in  the 
case.  If  a  Judgment  rendered  In  such  a  case 
should  not  conform  to  the  conclusions  of  law 
stated,  the  remedy  Is  by  motion  to  modify 
the  Judgment  so  as  to  conform  to  the  conclu- 
sions of  law;  but,  where  the  Judgment  ren- 
dered is  In  accordance  with  the  condusiona 
of  law  stated,  error.  If  any,  in  such  conclu- 
sions, is  not  reached  by  a  motion  to  modify 
the  Judgment,  but  by  exertions  to  each  of 
such  conclusions,  and  a  proper  assignment  of 
error  thereon  in  the  court  having  Jurisdic- 
tion of  such  case  on  appeal.  Nadlng  v.  xa- 
Uott,  137  Ind.  261,  285-269,  36  N.  E.  695,  and 
oases  cited;  Smith  ▼.  McKean,  99  Ind.  101, 
107;  Radabaugh  y.  Silvers,  36  N.  E.  694,  and 
cases  cited.  Therefore,  when  a  motion  is 
made  to  tender  Judgment  on  a  special  finding 
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which  will  not  be  in  accordance  with  the  con- 
clusions of  law,  If  rendered,  and  the  same 
Is  overruled,  and  judgment  is  rendered  In 
conformity  with  such  conclusions,  even 
though  they  may  be  erroneous,  an  as^gn- 
ment  at  error  in  this  court  that  the  court 
erred  in  OTerruUng  said  motion  for  judgment 
will  not  present  any  question  for  decision, 
and  will  be  unavailable,  tor  the  reason  that 
the  correctness  of  the  conclusions  of  law 
upon  the  facts  found  can  only  be  presented 
in  this  state  by  exceptions  to  each  of  said 
conclusions  of  law  at  the  proper  time,  and 
assigning  as  error  that  the  court  erred  in 
said  conclusions.  In  other  words,  the  cor- 
rectness of  the  conclusions  of  law  is  not 
reached  by  a  motion  for  a  judgment;  nor  by 
a  motion  to  modify  or  for  a  new  triaL  03ils 
has  been  uniformly  held  by  this  court  Royse 
V.  Bourne,  149  Ind.  187,  47  N.  E.  827;  Pfan 
V.  State,  148  Ind.  539,  643,  47  N.  E.  927; 
Lewis  V.  Haas,  60  Ind.  246^  248;  Lynch  v. 
Jennings,  43  Ind.  276,  281;  Oruzan  v.  Smith, 
41  Ind.  288,  293;  Peden  ▼.  King,  80  Ind.  181, 
183;  Elliott,  App.  Proc.  i  793.  While  the 
overruling  of  motions  to  render  Judgment 
on  a  special  finding  not  In  conformity  with 
the  conclusions  of  law,  even  though  tbey 
may  be  erroneous,  will  not  reverse  a  cause, 
for  the  reason  that  no  question  can  be  pre- 
sented on  such  ruling,  yet  If  snch  motion 
were  sustained,  and  final  judgment  rendered 
according  to  the  special  finding,  and  contrary 
to  the  conclusions  of  law,  they  being  errone- 
ous, or  If  snch  Judgment  were  rendered  by 
the  court  of  Its  own  accord,  without  any  mo- 
tion to  that  effect,  such  action  of  the  court 
would  render  harmless  the  error  In  the  con- 
clusions of  law,  and  would  furnish  no 
grounds  for  reversal,  because  such  ultimate 
Judgment  would  be  correct  upon  the  facts 
found.  White  v.  Railroad  Co.,  122  Ind.  317, 
330,  331,  23  N.  E.  782;  Sphung  v.  Moore,  120 
Ind.  352,  354,  22  N.  E.  319;  Railway  Co.  v. 
Barnes,  116  Ind.  126,  127,  18  N.  £.  459;  Slau- 
ter  V.  Favorite,  107  Ind.  291,  300,  4  N.  E  880; 
Krug  V.  Davis,  101  Ind.  75,  77.  The  finding 
In  this  case,  however,  Is,  as  we  have  held,  to 
be  treated  as  a  general  finding,  and  the  mo- 
tion for  judgment  In  favor  of  said  appellants 
presents  the  question  whether  they  were  en- 
titled to  Judgment  thereon  in  their  favor. 
The  finding  shows  that  the  value  of  the  real 
estate  conveyed  to  appellant  Sarah  J.  Nelson 
was  $800,  and  that  hei  husband  was  a  resi- 
dent householder  of  the  state,  and  had  no 
other  property  at  the  time  of  said  convey- 
ance, except  personal  property  worth  5183, 
which  he  had  claimed  as  exempt,  making  the 
entire  value  of  his  property  real  and  per- 
sonal $983;  that  the  real  estate  conveyed  to 
Mary  Nelson  was  worth  $800,  and  that  her 
husband  was  a  resident  householder  of  the 
state,  and  had  no  other  property  except  per- 
sonal property  worth  $267,  which  he  had 
claimed  as  exempt,  making  the  total  value  of 
his  property  $1,067.  In  all  other  respects, 
the  finding  sustains  the  allegations  of  the 


complaint.  Each  of  appellants .  insists  that, 
under,  said  general  finding,  she  Is  entitled  to 
hold  one-third  In  value  of  the  real  estate  con- 
veyed to  her,  and  the  remainder  of  the  $600 
exemption  given  by  law  to  her  husband,  after 
deducting  the  value  of  the  personal  property 
claimed  by  him  as  exempt,  free  from  the 
judgments  of  appellees;  citing  Bank  v.  Ro- 
len, 121  Ind.  301,  306-307,  23  X.  E.  146;  In- 
surance Co.  V.  Fielder,  133  Ind.  557,  33  N.  E. 
270;  Brigham  v.  Hubbard,  115  Ind.  474,  478, 
17  N.  E.  920;  Taylor  v.  Duesterberg,  109 
Ind.  165,  169,  170.  9  N.  E  907;  Smith  v. 
Selz,  114  Ind.  229,  235,  16  N.  E.  524.  Conced- 
ing, without  deciding,  as  to  the  correctness 
of  tills  Insistence  (see,  however,  Marmon  v. 
White  [this  term]  61  N.  K  930),  a  calculation 
upon  the  basis  claimed  shows  tliat  there  was 
$149.67  in  value  of  the  land  conveyed  to 
appellant  Sarah  J.  Nelson  that  she  was  not 
entitled  to  hold  free  from  appellees'  judg- 
ments, and  $233.67  in  value  of  the  land  con- 
veyed to  appellant  Mary  Nelson  that  she  was 
not  entitled  to  hold  free  from  appellees'  judg- 
ments. It  is  clear,  therefore,  that  upon  the 
basis  claimed  appellants  were  not  entitled  to 
a  judgment  in  their  favor,  and  the  court  be- 
low properly  overruled  their  motions  there- 
for. If  the  Judgment  gave  appellees  moire 
relief  than  they  were  entitled  to  under  the 
finding,  tlie  remedy  was  by  motion  to  modify 
the  judgment.  Jarrell  v.  Brubaker,  150  Ind. 
260,  49  N.  E.  1050;  Evans  v.  State,  160  Ind. 
661,  665,  666,  50  N.  E  820,  and  cases  cited. 
No  such  motion  was  made.  Finding  no 
avallaUe  error  in  the  record,  the  judgment  is 
af&rmei. 

(21  Ind.  App.  4K> 

TBRRE  HAUTE  ELECTBIO  BT.  CO.  v. 

LAUER. 

(Appellate  Court  of  Indiana.     Jan.  26,  1899.) 

Carribks — In^bt  to  Passesoek  Ridixo  on  Plat- 

TORM— COHTRIBBTOBT  NeOLIOBSCE— DiKKCTIOXS 

or  CoxDDCTOH— Damaoes — Plbadin'o— Variance 
— Questions  fob  Jdrt — [nbtbuctions — Dbposi- 
TI0S8— Appbau 

1.  Whether  a  passenger  in  a  street  car  is  neg- 
ligent in  giving  his  seat  to  a  woman,  and  rid- 
ing on  the  platform,  at  the  general  request  of  the 
conductor,  is  for  the  jury. 

2.  There  is  no  variance  where  the  evidence 
fairly  tends  to  prove  the  sabstance  of  the  is- 
sue. 

3.  Where  the  testimony  is  conflicting,  and 
there  Is  evideuce  which  fairly  tends  to  support 
the  verdict,  the  judgment  entered  thereon  can- 
not be  disturbed  on  appeal. 

4.  A  request  by  a  conductor  of  a  street  car 
for  a  passenger  to  ride  on  the  platform  amounts 
to  a  direction  to  ride  there. 

.6.  Under  an  allegation  that  plaintiff  rode  on 
the  platform  of  a  street  car  at  the  request  of 
the  conductor,  and  was  injured  through  the  neg- 
ligence of  the  company's  servants,  plaintiff  may 
recover  without  proving  that  the  conductor  re- 
quested him  to  ride  on  the  platform.- 

6.  A  refusal  of  an  instruction  that  plaintiff 
could  not  recover  for  fright,  suffering,  and  nerv- 
ous shock,  unless  they  were  the  result  of'  the 
"bodily  injuries"  received,  is  not  error,  where 
an  instruction  was  given  tliat  there  could  be  no 
recovery  for  snch  injuries,  unless  they  were  the 
result  of  "personal  injuries"  received. 
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7.  Where  instructions,  talien  as  a  wliole,  state 
the  law  correctly,  and  are  not  misleading,  the 
case  will  not  be  reversed  for  inaccuracies  of  ex- 
pression in  some  of  them. 

8.  Where  a  witness  whose  deposition  liad  been 
taken  testified  in  person,  and  the  opposite  party 
introduced  a  portion  of  his  deposition  to  impeach 
him,  the  party  taking  it  might  introduce  the  en- 
tire deposition,  although  it  did  not  all  bear  on  the 
subject-matter  of  the  impeachment. 

Appeal  from  circuit  court,  Clay  county; 
S.  M.  McGregor,  Judge. 

Action  by  James  W.  Lauer  against  the 
Terre  Haute  Electric  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

George  A.  Knight  and  McNutt  &  McNutt, 
for  appellant  Azro  Dyer  aiid  John  Browlee, 
for  appellee. 

COMSTOOK,  J.  This  action  was  com- 
menced in  the  superior  court  of  Ylgo  coun- 
ty, and  tried  In  the  Clay  circuit  court  up- 
on change  of  venue.  The  complaint  is  In 
one  paragraph,  and  charges,  in  substance, 
that  on  the  2a  day  of  October,  1895,  the  de- 
fendant was  a  corporation  duly  organized 
under  the  laws  of  Indiana,  engaged  In  oper- 
ating an  electric  street  railroad  In  the  city  of 
Terre  Haute;  that  on  the  night  of  said  day 
the  plaintiff  went  into  a  car  of  the  defend- 
ant, occupied  a  seat  therein,  and  paid  de- 
fendant's conductor  In  charge  of  said  car 
tbe  sum  of  5  cents,  and  was  received  as  a 
passenger  on  said  car;  that,  proceeding  on 
Its  way,  said  car  became  crowded  with  pas- 
sengers, several  of  whom  were  ladles,  and 
said  "conductor  In  charge  of  said  car  re- 
quested that  some  of  the  gentlemen  passen- 
gers should  vacate  their  seats  in  favor  of  such 
ladies,  and  stand  and  ride  upon  tbe  rear  plat- 
form of  said  car,  and  thereupon,  in  obedience 
to  said  request,  this  plaintiff  gave  up  his  seat, 
and  stood  and  rode  upon  the  rear  platform  of 
said  car" ;  that,  while  so  riding,  the  defendant 
carelessly  and  negligently,  with  great  force 
and  violence,  suddenly,  at  a  high  rate  of 
speed,  ran  another  of  Its  cars  against  and 
into  the  rear  platform  of  said  car  upon 
which  plaintiff  was  standing,  and  thereby 
crushed  and  broke  said  platform,  and 
caught,  mashed,  and  crushed  plaintiff's  body 
between  the  ends  of  said  cars,  thereby  Injuring, 
wounding,  and  bruising  plalntlfTs  side,  hips, 
and  thighs;  that  said  Injuries  were  not  caus- 
ed through  any  fault  or  negligence  on  his 
part,  and  that  by  reason  of  said  injuries  he 
has  suffered,  and  still  suffers,  great  mental 
anguish  and  physical  pain;  that  he  has  been 
compelled  to  expend  a  large  sum  of  money 
for  medical  attention,  etc.;  that  he  has  been 
permanently  dLsabled,  and  rendered  Inca- 
pable of  performing  and  following  his  voca- 
tion, to  wit,  that  of  real-estate  broker,  re- 
ceiver, assignee,  and  trustee;  that  his  health 
has  been  impaired;  and  that  by  reason  of 
said  injuries  plaintiff  has  sustained  damages 
In  the  sum  of  $20,000.  The  cause  was  put  at 
Issue  by  general  denial,  tried  by  Jury,  and  a 


verdict  returned  In  favor  of  appellee,  upon 
which  a  judgment  was  rendered  for  $1,500. 

The  first  and  second  specifications'  In  the 
assignment  of  errors  question  the  sufficiency 
of  the  complaint;  the  third,  the  action  of 
the  court  In  overruling  appellant's  motion  for 
a  new  trial. 

In  questioning  the  sufficiency  of  the  com- 
plaint, appellant's  learned  counsel  do  not  In- 
sist that  It  is  negligence  per  se  for  a  pas- 
senger to  ride  on  the  rear  platform  of  a 
street  car,  but  claim  that  it  was  negli- 
gence for  appellee  to  leave  a  place  of  safe- 
ty, which  be  was  occupying,  for  a  place  ob- 
viously more  or  less  dangerous,  upon  the 
general  requjest  of  the  conductor;  that  there 
Is  nothing  in  the  complaint  to  show  that 
when  he  surrendered  his  seat  he  might  not 
have  remained  standing  in  the  car,  instead 
of  on  the  platform,  on  the  outside;  that 
there  is  no  allegation  that  there  was  not 
room  for  appellee  to  stand  on  the  inside  of 
the  car.  The  proposition  that  it  is  not  neg- 
ligence per  se,  but  a  question  of  fact  for 
the  jury,  for  a  passenger  on  a  street  rail- 
way to  ride  upon  the  platform,  has  been 
decided  in  many  decisions.  Railroad  Co.  v. 
Shaffer,  9  Ind.  App.  486,  36  N.  E.  861;  No- 
lan V.  Railroad  Co.,  87  N.  Y.  63;  Maguire 
V.  Railroad  Co.,  115  Mass.  239;  Bums  v. 
Railway  Co.,  50  Mo.  139;  Ralh-oad  Co.  v. 
Fisher,  141  111.  614,  31  N.  E.  406;  Seal  v. 
Railway  Co.,  157  Mass.  444,  32  N.  E.  653. 
Whether  one  ride  on  the  platform  of  his  own 
motion,  or  upon  the  request  of  the  conduct- 
or, would  not  be  material.  The  rule  would 
be  the  same  in  either  instance.  We  think 
it  clear,  too,  that  it  is  the  duty  of  the  pas- 
senger to  follow  the  reasonable  instructions, 
and  rely  on  the  judgment,  of  those  In  charge 
of  the  car,  in  regard  to  moving  from  one 
part  of  the  car  to  another,  unless  it  Is  ap- 
parent to  the  passenger  that  the  movement 
would  be  attended  with  danger.  Prothero 
V.  Railway  Co.,  134  Ind.  431,  33  N.  E.  765; 
Railroad  Co.  v.  Carper.  112  Ind.  26,  13  N.  E. 
122,  and  14  N.  E.  352;  Railroad  Co.  v.  Kelly. 
92  Ind.  371.  The  fact  that  appellee  respond- 
ed to  a  general  request,  which  appealed  to  him 
as  directly  as  to  any  one  else  in  the  car, 
should  not  deprive  him  of  any  right  he 
would  have  had,  growing  out  of  a  compli- 
ance with  a  request  addressed  to  him  indi- 
vidually. A  further  objection  made  to  the 
complaint  is  that  the  request  was  unreason- 
able. The  request  to  gentlemen  to  vacate 
seats  occupied  by  them  in  a  crowded  public 
conveyance,  in  favor  of  ladies,  who  would 
otherwise  stand,  is  not.  In  this  country,  so 
regarded. 

Under  the  third  specification  of  the  as- 
signment of  errors,  to  wit,  the  overruling  o( 
appellant's  motion  for  a  new  trial,  appel- 
lant's counsel  discuss  together  the  first  and 
second  reasons  respectively  given  for  a  new 
trial,  viz.  that  the  "verdict  of  the  Jury  Is  not 
sustained  by  sufficient  evidence,"  and  "the 
verdict  of  the  Jury  is  contrary  to  law."     We 
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believe  it  would  serve  no  good  purpose  to 
quote  largely  from  the  evidence,  whicb  is  vo- 
luminous. We  deem  it  sufflcient  to  say,  in 
passing  upon  these  reasons  for  a  new  trial, 
that,  while  the  testimony  is  conflicting,  there 
is  evidence  wliich  fairly  tends  to  support  the 
verdict  on  every  material  point  In  view  of 
the  whole  record,  the  objection  urged,  that 
there  is  a  variance  between  the  proof  and  the 
allegations  of  the  complaint,  is  not  well  talc- 
en.  It  is  only  required  that  the  evidence 
fairly  tends  to  prove  the  substance  of  the  is- 
sue tendered  by  the  pleading,  and  this  it  does. 
Under  the  familiar  rule  of  appellate  courts, 
the  Judgment  cannot,  therefore,  be  disturbed. 
Appellant  next  objects  to  instruction  No.  H 
given  to  the  Jury,  upon  the  ground  that  there 
was  no  evidence  to  which  it  was  applicable. 
Said  instruction  is  as  follows:  "It  is  the 
duty  of  the  passenger  on  the  car  to  follow  the 
reasonable  instructions  and  directions  of  those 
in  charge  of  the  car.  In  regard  to  moving 
from  one  point  of  the  car  to  another,  unless 
It  is  apparent  to  the  passenger,  in  exercising 
ordinary  care,  that  the  movement  would  be 
attended  with  danger;  and  a  passenger  may 
rightfully  assume  that  the  servants  in  charge 
of  the  car  are  familiar  with  its  operations, 
and  that  they  have  a  reasonable  knowledge 
of  what  is  safe  and  prudent  for  the  pas- 
senger, in  giving  such  instructions  or  direc- 
tions. Therefore  if  in  this  case  one  of  the 
ser\-ants  of  the  defendant— the  conductor  in 
charge  of  the  cor— directed  the  plaintiff  to 
stand  on  the  platform,  where  he  was  stand- 
ing when  the  accident  occurred,  it  was  the 
duty  of  the  plaintifC  to  do  so,  unless  it  was 
known  and  apparent  to  him  at  the  time  that 
it  would  be  unsafe  for  him,  in  the  exercise 
of  ordinary  care  and  prudence,  to  leave  the 
car  and  stand  upon  the  platform;  and  if, 
while  standing  upon  the  platform,  you  find 
be  was  injured  without  any  fault  of  his,  but 
while  standing  there  at  the  direction  of  the 
servant  of  the  company,  then,  under  these 
circumstances,  even  though  you  should  find 
that  his  position  was  an  unsafe  one,  yet  this 
would  not  defeat  plaintitTs  right  to  recover, 
provided  the  danger  was  not  apparent  to  him 
when  he  obeyed  the  instructions  given,  and 
took  his  position  on  the  platform."  One  crit- 
icism made  by  appellant's  learned  counsel  on 
this  instruction  is  that  "there  was  no  evi- 
dence tliat  the  conductor  in  charge  of  appel- 
lant's car  directed  the  plaintiff  to  stand  on 
the  platform."  There  was  evidence  tliat  the 
conductor  requested  passengers  to  ride  upon 
the  platform.  The  conductor  represents  the 
company  in  the  management  of  the  car,  so 
far  as  concerns  the  location  of  passengers.  A 
request  from  one  clothed  with  authority  is 
practically  equivalent  to  a  direction.  There 
is  no  substantial  difference  in  the  meaning 
of  the  words  "request"  and  "direction,"  in  the 
connection  in  which  they  are  respectively  em- 
ployed in  the  complaint  and  Instructions.  But 
counsel  contend  that.  If  the  request  can  be 
construed  to  be  a  direction  to  the  plaintiff 
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to  stand  on  the  platform,  that  it  was  error 
for  the  court  to  Instruct  that  it  was  the  duty 
of  appellee  to  do  so,  as  stated  in  the  instruc- 
tion. What  we  have  heretofore  stated,  as  to 
the  sufficiency  of  the  complaint  upon  the  duty 
of  the  passenger  to  follow  the  reasonable 
directions  of  those  In  charge  of  the  car,  la 
applicable  to  this  Instruction. 

Appellant's  next  objection  is  to  Instruction 
No.  11,  which  is  to  the  effect  tliat,  even  though 
the  Jury  find  from  the  evidence  that  the  con- 
ductor did  not  direct  appellee  to  stand  upon 
the  platform,  that  fact  of  itself  would  not 
necessarily  defeat  his  right  to  recover  Id 
this  action;  the  question  still  remaining  for 
the  jury  to  determine  whether,  under  the  cir- 
cumstances, plaintiff  was  guilty  of  negligence 
In  leaving  the  inside  of  the  car  and  standing 
on  the  platform,  in  the  absence  of  any  in- 
structions from  the  conductor.  Counsel  con- 
tend that  the  complaint  proceeds  upon  the 
theory  that  the  actionable  character  of  the 
negligence  complained  of,  as  to  each  of  the 
facts,  to  wit,  the  collision,  and  the  riding  on 
the  platform  by  appellee  at  the  request  of  the 
conductor,  Is  made  by  the  complaint  to  de- 
pend to  some  extent  on  the  existence  of  the 
other  fact.  It  is  not  negligence  per  se  for 
a  passenger  to  ride  upon  a  platform  of  a 
street  car,  going  there  directly  from  the  street 
or  from  the  inside  of  the  car,  as  the  au- 
'  tborities  cited  hold.  The  theory  of  the  com- 
plaint is  that  appellee  was  injured  by  a  col- 
lision of  one  car  of  appellant  with  another 
caused  by  the  negligence  of  appellant's  serv 
ants.  That  was  the  cause  of  action,  and  1* 
devolved  upon  appellee  to  prove  only  such 
facts  alleged  as  amounted  to  a  cause  of  ac- 
tion, and  they  need  not  be  proved  precisely  as 
alleged.  Railway  Co.  v.  Valirius,  56  Ind.  517; 
Insurance  Co.  v.  Hlnesley,  75  Ind.  8;  Ower 
V.  PhiUips,  73  Ind.  284;  OU  Co.  v.  Bowker. 
141  Ind.  12,  40  N.  E.  128;  Railroad  Co.  v.  Mc- 
Corkle,  140  Ind.  014,  40  N.  E.  02. 

The  twelfth  instruction,  to  which  appeUant 
objects.  Is  as  follows:  "If  you  find  from  the 
evidence  in  the  cause  that  the  plain tifC  was  a 
passenger  on  one  of  defendant's  cars,  and 
was  occupying  a  seat  inside,  in  a  safe  place; 
and  you  further  find  that  said  car  was  crowd- 
ed with  passengers,  and  all  the  seats  were 
taken,  and  that  the  plaintiff  arose  and  vacat- 
ed his  seat  to  accommodate  some  lady  pas- 
sengers who  had  entered  the  car,  and  that, 
on  account  of  the  crowded  condition  of  said 
car,  instead  of  standing  therein  be  voluntarily 
left  it  and  passed  out  to  the  platform,  and 
remained  standing  on  the  outside,  where  the 
accident  occurred,— then  as  to  whether  or  not 
In  so  conducting  himself  he  was  guilty  of 
negligence  is  a  question  of  fact,  which  I  sub- 
mit to  you.  If  his  conduct  in  tills  respect,  in 
doing  what  he  did  under  the  circumstances, 
was  the  conduct  of  an  ordinarily  prudent  and 
cautious  man,  then  he  was  not  guilty  of  neg- 
ligence. If,  on  the  other  hand,  in  going  out 
upon  the  platform,  under  the  circumstances, 
be  did  that  which  a  prudent  and  cautious 
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person  wonld  and  ought  not  to  do,  then  he 
would  be  guilty  of  negligence."  We  think  it 
fairly  states  the  law  applicable  to  the  case. 

The  thirteenth  instruction,  also  objected 
to,  Is  to°  the  effect  that  if  the  conductor  on 
one  of  the  cars  of  defendant  was  so  drowsy 
and  sleepy  that  he  was  unable  to,  and  did 
not,  give  proper  attention  to  the  manage- 
ment of  his  car,  and  by  reason  thereof  he 
carelessly  and  negligently  permitted  the  car 
to  run  into  and  against  the  car  upon  which 
plaintiff  was  riding,  thereby  Injuring  him, 
the  defendant  was  negligent,  and  plaintiff 
would  be  entitled  to  recover,  provided  all 
other  material  elements  of  the  complaint  had 
been  established.  The  objection  made  to 
this  instruction  is  the  statement  that  the 
mere  fact  that  the  conductor  became  drowsy 
and  sleepy,  so  that  he  was  unable  to,  and 
did  not,  give  proper  attention  to  the  car, 
whereby  plaintiff  was  injured,  constituted 
actionable  negligence.  It  Is  claimed  that 
this  statement  is  erroneous,  without  any 
statement  as  to  whether  his  condition  was 
caused  by  negligence,  or  whether  his  condi- 
tion was  known  to  appellant  or  any  of  its 
agents.  This  Instruction  Is  not  unobjection- 
able, but,  considered  In  connection  with 
those  given,  we  think  it  could  not  have  mis- 
led the  Jury. 

The  reasons  from  12  to  22  in  the  motion 
for  a  new  trial  question  the  rulings  of  the 
court  in  refusing  to  give  to  the  Jury  instruc- 
tions asked  by  appellant  The  second  In- 
struction asked  by  appellant  and  refused  by 
the  court  is  as  follows:  "The  plaintiff,  in 
order  to  recover  In  this  cause,  must  prove 
his  case  according  to  the  allegations  and 
theory  of  his  complaint  His  complaint  pro- 
ceeds upon  the  theory  that  he  was  instruct- 
ed by  the  conductor  to  ride  upon  the  plat- 
form, and  that  the  conductor  undertook  to 
carry  him  safely  while  so  riding.  If  he  falls 
to  sustain  this  theory,  yon  should  find  for 
the  defendant,  provided  you  also  find  that 
he  would  not  have  been  injured  had  he  re- 
mained inside  the  car."  In  this  we  think 
there  was  no  error.  Appellee  had  the  right 
to  ride  upon  the  platform  without  the  re- 
quest of  the  conductor.  Appellee  was  not 
bound  to  prove  the  facts  precisely  as  alleged. 
What  we  have  said  in  reference  to  instruc- 
tion 11  given  by  the  court  makes  it  unnec- 
essary to  say  more  upon  this  Instruction. 

The  third,  fourth,  and  fifth  Instructions 
refused  are  as  follows:  "Third.  If  the  plain- 
tiff left  his  seat  inside  the  car,  and  volun- 
tarily went  on  the  platform,  without  the  re- 
quest of  the  defendant  or  its  agent  the  con- 
ductor, while  there  was  ample  standing  room 
inside,  then  the  plaintiff  is  presumed  to 
have  assumed  increase  of  risk  incident  to 
riding  on  the  platform  instead  of  inside  the 
car.  And  If  you  find  such  Is  the  case,  and 
if  you  further  find  plaintiff  would  not  have 
been  injured  had  he  remained  inside  the 
car,  you  should  find  for  the  defendant. 
Fourth,  Before  the  plaintiff  can  recover  ia 


this  case,  be  must  prove  either  that  the  car 
was  BO  crowded  that  he  could  not  conven- 
iently sit  or  stand  inside  of  the  car,  and 
went  onto  the  platform  on  account  thereof, 
or  he  must  prove  that  he  was  asked  or  di- 
rected by  the  conductor  to  stand  upon  the 
platform.  Fifth.  A  passenger  who  ridea  up- 
on the  rear  platform  of  an  electric  street- 
railway  car,  when  there  is  ample  room  In- 
side of  the  car,  in  which  there  are  pendant 
straps,  to  which  a  person  may  hold  while 
standing,  Is  guilty  of  contributory  negli- 
gence; and  If  an  Injury  result  to  him  which 
would  not  have  occurred  had  he  been  Inside 
the  car,  he  cannot  maintain  an  action 
against  the  carrier  operating  the  car." 
These  instructions  were  correctly  refused. 
The  court  will  not  presume  that  it  is  dan- 
gerous to  ride  upon  the  rear  platform  of  a 
street  car,  and  It  Is  not  negligence  per  se 
to  do  80,  with  or  without  directions  from 
the  conductor. 

The  sixth  and  seventh  instructions  refug- 
ed present  the  same  legal  question  hereto- 
fore discussed,  viz.  that  It  devolved  upon  the 
plaintiff  to  prove  his  case  by  a  preponder- 
ance of  the  evidence  upon  the  theory  of  the 
complaint  They  were  properly  refused. 
As  above  stated,  it  was  not  necessary  for 
appellee  to  prove  all  the  allegations  of  bl8 
complaint  precisely  as  alleged. 

The  ninth  instruction  asked  by  appellant 
Is  that  appellee  could  not  recover  for  "fright, 
pain,  or  suffering,  or  for  nervous  shock,  dd- 
less  the  same  grow  out  Of,  or  was  connect- 
ed with,  bodily  injury."  The  tenth  Instruc- 
tion is  to  the  same  effect,  except  that  it 
states  that  the  appellee  could  not  recover, 
unless  the  nervous  shock,  etc.,  was  the  re- 
sult of,  or  connected  with,  the  bodily  inju- 
ries described  In  the  complaint  The  elev- 
enth is  that  the  plaintiff  cannot  recover  at 
all,  unless  he  received  a  bodily  injury.  The 
three  instructions  last  named  were  asked 
and  refused,  but  the  court  gave  instruction 
No.  15,  which  is  as  follows:  "The  plaintiff 
can  only  recover,  if  at  all,  for  the  injuries 
described  in  the  complaint  and  cannot  re- 
cover for  other  or  different  injuries;  nor  can 
he  recover  for  fright  or  mental  suffering  or 
nervous  shock,  unless  they  grow  out  of,  and 
were  the  result  of,  the  personal  Injuries  re- 
ceived, If  you  find  he  received  any."  The 
standard  dictionaries  define  the  word  "bod- 
ily" to  mean  "pertaining  to  or  concerning 
the  body;  of  or  belonging  to  the  body  or  to 
the  physical  constitution;  not  mental,  bat 
corporeal,"— and  the  word  "personal"  as  pe^ 
tainlng  to  the  person  or  bodily  form.  The 
expression  "great  personal  injury"  has  been 
said  to  be  equivalent  to  the  expression  "great 
bodily  harm."  2  Abb.  Law  Diet  p.  273.  A 
personal  Injury  Is  an  injury  to  the  person  of 
an  Individual,  as  an  assault  is  distinguished 
from  an  injury  to  one's  property.  2  Rap.  & 
L.  Law  Diet.  p.  955.  If  we  admit,  as  claim- 
ed by  appellant,  that  the  terms  "personal 
injuries"  and  "bodily  injuries"  are  not  "nec- 
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essarlly  eqalvalent,"  yet  the  Jury  could  only 
have  understood  from  instruction  16  given 
that  the  appellee  was  entitled  to  recover 
only  for  mental  suffering  growing  out  of 
the  bodily  Injuries  he  received.  The  Instruc- 
tions, taken  together,  state  the  law  applica- 
ble to  the  case;  and,  under  the  decisions  of 
this  state,  even  If,  In  some  of  them,  when 
separately  considered,  there  were  Inaccura- 
cies of  expression,  the  judgment  should  not 
on  that  account  be  reversed.  If  as  an  entire- 
ty they  are  not  calculated  to  mislead  the 
Jury.  Slebert  v.  State,  95  Ind.  478;  McCarty 
V.  Watterman,  96  Ind.  596;  Gallaher  v. 
State,  101  Ind.  412;  Oline  v.  Lindsey,  110 
Ind.  343,  11  N.  E.  441;  Deig  v.  Morehead,  110 
Ind.  461,  11  N.  B.  458;  Railway  Oo.  v.  Wat- 
son, 114  Ind.  22,  14  N.  B.  721,  and  15  N.  B. 
824;  Hutchlns  v.  Weldin,  114  Ind.  80,  15  N. 
E.  8M;  Railway  Co.  v.  Wright,  115  Ind. 
396,  16  N.  B.  145,  and  17  N.  E.  584. 

The  remaining  alleged  error  discussed  Is 
the  permitting  of  appellee  to  read  in  evi- 
dence to  the  jury  the  deposition  of  one 
Buchanan.  Prior  to  the  trial,  appellee  had 
taken  the  deposition  of  Buchanan,  In  the 
sta'te  of  Illinois.  Buchanan,  the  witness, 
was  present,  and  testified  fully,  at  the  trial 
of  the  cause.  On  cross-examination  the  wit- 
ness was  asked  respecting  the  testimony  giv- 
en In  the  deposition,  and  for  the  purpose  of 
impeachment,  only,  four  questions  and  an- 
swers thereto  were  used  in  evidence  by  ap- 
pellant to  the  jury,  whereupon  the  court, 
over  the  objection  of  appellant,  permitted 
appellee  to  introduce  in  evidence  the  whole 
of  said  deposition.  Appellant's  learned  coun- 
sel admit  that  It  would  be  competent  to 
read  such  portions  of  the  deposition  as  would 
tend  to  explain  or  qualify  the  portions  Intro- 
duced by  appellant,  but  claim  that  it  was  not 
proper  to  permit  appellee  to  have  the  bene- 
fit of  a  repetition  of  all  the  testimony  of  the 
witness.  The  ruling  of  the  court  Is  sustain- 
ed by  8  Jones,  Bv.  i  703,  and  authorities 
there  cited,  and  In  Harness  v.  State,  57  Ind. 
1:  Convers  v.  Meyer,  14  Neb.  190,  15  N.  W. 
340;  Carey  ▼.  City  of  Richmond,  92  Ind.  260. 

We  find  no  error  for  which  the  judgment 
should  be  reversed.    Judgment  affirmed. 

HBNLET,  J.,  took  no  part 


la.  Ind.  App.  483) 

McNAMARA  v.  BECK  et  al. 

(Appellate  Court  of  Indiana.     Jan.  26,  1889.) 

Imputed  Neomobnce  — Infants  — Question  tor 
CocRT— Injuries  from  Ice  Waqon. 

1.  The  doctrine  of  imputed  nef^ligence  is  not 
applicable  to  an  action  brought  by  the  injured 
infant  for  his  own  benefit. 

2.  Under  Burns'  Rev.  St.  1894,  §  554  (Rev. 
St.  1881,  §  545),  providing  that. a  special  verdict 
is  that  by  vrhich  the  jury  find  the  facts  only, 
leaving  jnd foment  thereon  to  the  coart,  the  ques- 
tion of  whether  plaintiff's  Injury  resulted  from 
defendant's  neglieence  is  for  the  court,  on  the 
facts  found  by  Ifle  jury. 

3.  An  lee  wagon  ran  over  a  two  year  old 


child.  The  driver  did  not  see  the  child  before 
the  injury.  It  was  not  shown  how  the  child  got 
under  the  wagon,  or  what  he  was  doing.  "The 
team  on  the  wagon  was  gentle,  and  was  going 
on  a  slow  walk.  The  driver  was  inside  the  wag- 
on, with  the  lines  in  easy  reach,  looking  ahead, 
the  sides  being  closed.  If  the  driver  had  been 
on  the  seat  of  the  wagon,  he  could  not  have 
seen  the  child  when  injured.  EM  not  to  show 
actionable  negligence. 

Appeal  from  ctarcult  court,  St  Joseph  coun- 
ty;  Lucius  Hubbard,  Judge. 

Action  by  Thomas  McNamara,  by  next 
friend,  against  John  W.  Beck  and  others. 
From  an  order  overruling  plaintiff's  motion 
for  judgment  on  a  special  verdict  for  him,  he 
appeals.    Affirmed. 

Joseph  G.  Orr  and  George  E.  Clark,  for  ap- 
pellant Rich,  Anderson  &  Dushaue,  for  ap- 
pellees. 

HENLEY,  J.  This  was  an  action  brought 
by  the  appellant  against  appellee  on  account 
of  an  alleged  Injury  received  by  appellant,  by 
being  run  pver  by  an  Ice  wagon  driven  by 
a  servant  of  appellee.  It  Is  alleged  that  the 
wagon  was,  at  the  time  the  Injury  occurred, 
being  negligently  driven.  Appellant  Is  a  cliild 
about  two  years  old.  The  damage  done  ap- 
pellant was  slight,  and  not  permanent  The 
jury  returned  a  special  verdict,  finding  that 
appellant  had  been  damaged  in  the  sum  of 
$125.  Both  parties  moved  for  judgment  upon 
the  special  verdict  The  lower  court  sustain- 
ed the  motion  of  appellee,  and  overruled  that 
of  appellant  The  only  error  assigned  by  ap- 
pellant is  that  the  lower  court  erred  in  over- 
ruling appellant's  motion  for  judgment  upon 
the  special  verdict  Appellant's  brief  In  this 
cause,  excluding  the  caption,  and  Including  a 
statement  of  the  case,  covers  less  than  one 
page  of  written  manuscript  Counsel  for  ap- 
pellant say:  "The  jury  found  that  the  plain- 
tiff, at  the  time  of  the  injury  complained  of, 
was  an  Infant  under  two  years  of  age;  that 
he  was  Injured  by  being  run  over  by  an  Ice 
wagon  n^llgently  driven  by  defendant's  serv- 
ant They  also  found  that  the  parent  of  the 
infant  was  negligent  In  exposing  him  to  dan- 
ger. See  special  verdict  pages  15  to  25  of 
transcript.  The  trial  court  reluctantly  follow- 
ed the  cases  of  Railroad  Co.  v.  Huffman,  28 
Ind.  287,  and  Hathaway  v.  Railway  Co.,  48 
Ind.  25,  and  overruled  pUiintiff's  motion  for 
judgment  on  the  special  verdict  This  ruling 
Is  assigned  as  error.  It  is  only  necessary  to 
refer  to  the  recent  case  of  City  of  Evansville 
V.  Senhenn,  decided  by  the  supreme  court, 
and  reported  in  47  N.  E.  634  (wherein  the 
cases  holding  the  doctrine  of  Imputed  negli- 
gence to  be  applicable  in  such  a  case  as  this 
are  overruled),  in  order  to  substantiate  appel- 
lant's claim  that  the  trial  court,  In  overruling 
appellant's  motion  for  judgment  on  the  special 
verdict,  was  in  error,  for  which  error  appel- 
lant asks  that  the  decision  be  reversed."  We 
express  a  doubt  as  to  the  sufficiency  of  the 
argument  In  this  brief  to  prevent  a  waiver  of 
the  questions  arising  upon  the  special  verdict 
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Simons  V.  Bearer,  16  Ind.  App,  492,  43  N.  E. 
972,  and  45  N.  E.  673;  Alfred  Shrlmpton  & 
Sons  V.  Keyes,  17  Ind.  App.  305,  46  N.  E.  651, 
and  cases  therein  cited.  In  tbis  cause  It  is 
necessary  that  the  verdict  should  show,  not 
only  that  the  appellant  was  an  Infant  of  such 
tender  age  that  It  would  be  non  sui  juris,  and 
hence  the  court  would  not  predicate  negligence 
upon  its  own  conduct,  but  it  is  Just  as  im- 
portant and  material  ttiat  the  verdict  also  find 
facts  from  which  the  court  could,  as  a  matter 
of  law,  adjudge  appellee  guilty  of  negligence 
which  was  the  proximate  cause  of  appellant's 
injury.  Appellant,  even  though  non  sui  Juris, 
caimot  recover  unless  It  be  shown  that  the 
injury  was  the  direct  result  of  the  negligence 
of  appellee.  This  action  having  been  brought 
by  the  Injured  infant  for  his  own  benefit,  the 
doctrine  of  Imputed  negligence  is  not  appli- 
cable. City  of  Evansville  v.  Senhenn,  supra. 
The  special  verdict  wholly  fails  to  show  that 
appellant's  injury  was  the  result  of  the  neg- 
ligence of  appellee.  It  is  true,  there  is  a  find- 
ing in  the  verdict,  consisting  of  the  follow- 
ing question  and  answer:  "Q.  32.  Did  said 
injury  to  plalntiflF  result  from  the  negligence 
of  defendant's  said  servant,  Oscar  Beck? 
Ans.  Yes."  It  was  for  the  court  to  determine, 
from  the  facts  found,  whether  or  not  appel- 
lant's injury  was  caused  by  the  negligence  of 
appellee,  and  such  finding  was  unauthorized, 
and  will  be  disregarded.  Conner  v.  Railway 
Co.,  105  Ind.  62,  4  N.  E.  441;  Railway  Co.  v. 
Roberts,  18  Ind.  App.  538,  47  N.  E.  839.  It 
was  found  by  the  Jury  that  the  team  driven 
by  appellee's  servant  was  a  gentle  team,  and 
was  going  along  in  a  slow  walk;  that  the  lines 
were  in  easy  command  of  the  driver,  and  that 
the  team  stopped  or  moved  on  at  the  com- 
mdnd  of  the  driver;  that,  if  the  driver  had 
been  on  the  seat  of  the  wagon,  he  could  not 
have  seen  the  child  when  he  was  Injured; 
that  he  was  inside  the  wagon,  looking  in  the 
direction  in  which  he  was  driving;  that  the 
sides  of  the  wagon  were  closed,  so  that  be 
could  not  see  to  left  or  right;  that  there  was 
no  evidence  as  to  how  appellant's  leg  got  un- 
der the  wheel,  and  there  was  no  evidence  to 
show  what  appellant  was  doing  when  he  was 
struck  by  the  ice  wagon.  The  yard  back  of 
where  appellant  lived  was  not  fenced,  and, 
when  last  seen  by-  any  one  before  be  was  in- 
jured, he  was  playing  in  the  back  yard.  Ap- 
pellee's servant  driving  the  wagon  was  going 
slowly  through  the  alley  adjoining  the  back 
yard  where  appellant  lived,  stopping  to  deliver 
ice  at  various  places.  The  Jury  say  that  ap- 
pellee's servant  in  charge  of  the  team  did  not 
see  appellant  prior  to  the  Injury;  that  the  evi- 
dence does  not  show  how  appellant  happened 
to  get  under  the  wagon,  nor  what  he  was  do- 
ing. The  lower  court  correctly  rendered  judg- 
ment for  appellee  upon  the  facts  found  by  the 
Jury.  No  court  could,  from  the  facts  before  It, 
as  found  by  the  special  verdict  herein,  say, 
as  a  matter  of  law,  that  appellant's  injury 
was  proximately  caused  by  the  negligent  act 
of  appellee.    The  facts  from  which  negligence 


could  be  found  by  the  court  are  not  stated. 
There  is  no  error  in  the  record.  Judgment  af- 
firmed. 


(21  Ind.  App.  439) 

F.  0.  AUSTIN  MFG.  CO.  v.  CLENDENNIXG 
et  al. 

(Appellate  Court  of  Indiana.     Jan.  '25,  1S99.) 

Appeal — Rbcokd— Sales— Defectivb   Macbine— 

Action  for  Damages— Pleadixo. 

1.  A  motion  and  affidavits  cannot  be  made 
part  of  the  appeal  record  by  mentioning  tiiem 
in  the  place  in  the  bill  of  exceptions  where  tiiei 
should  have  -been  inserted,  in  connection  witii 
the  words,  in  parentheses,  "Here  insert,"  thoogii 
they  were  copied  elsewhere  in  the  transcript 
by  the  clerk. 

2.  A  buyer  of  a  rock  crusher,  agreeing  to  re- 
turn it,  if  it  failed  to  do  certain  work  as  rep- 
resented, cannot  retain  it,  and  sue  for  damages 
occasioned  by  its  failure  to  do  such  work. 

3.  A  buyer  gave  his  note  for  the  price  of  i 
rock  crusher,  and  agreed  to  return  it  if  it 
failed  to  do  certain  work  as  represented:  and 
the  seller  agreed,  on  such  failure,  to  receive  it, 
and  to  cancel  the  contract  of  sale.  HM,  that 
the  transfer  of  the  note  by  the  seller  to  an  inno- 
cent purchaser,  and  payment  thereof  by  tiie 
buyer,  did  not  enable  him  to  recover  damages 
for  the  failure  of  the  crusher  to  do  the  wprk. 
where  he  had  not  previously  offered  to  return 
It,  and  the  seller  had  not  refused  to  receive  it 

4.  A  buyer  cannot  recover  for  defects  in  the 
article  purchased,  on  the  strength  of  a  subse- 
quent agreement,  where  his  complaint  does  not 
show  that  his  action  was  based  on  snch  agree- 
ment 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; P.  E.  Bear,  Judge. 

Action  by  Oliver  S.  Glendenning  and  an- 
other against  the  F.  C.  Austin  Manufacture 
ing  Company  and  another.  From  a  judg- 
ment In  favor  of  plaintiffs,  sustaining  the  serv- 
ice on  defendant  company,  and  overruling  lis 
demurrer  to  the  complaint,  It  appeals.  Re- 
versed. 

Wm.  D.  Ward,  for  appellant  F.  M.  Grif- 
fith, for  appellees. 

BLACK,  C.  J.  The  appellant  has  assigned 
as  error  the  overruling  of  Its  motion  to  set 
aside  the  service  of  process  upon  It  In  the 
bill  of  exceptions  by  which  it  was  sought  to 
save  the  appellant's  exception  to  this  ruling, 
the  motion  and  afiidavits  In  support  thereof 
are  not  set  out  They  are  mentioned,  and 
at  the  places  where  they  should  have  beea 
but  aire  not,  copied  into  the  bill,  the  words 
"Here  Insert"  are  written  In  parentheses. 
That  they  cannot  thus  be  made  a  part  of 
the  record,  though  copied  elsewhere  in  the 
transcript  by  the  clerk.  Is  a  matter  so  often 
decided  that  we  need  only  mention  it 

The  complaint  of  the  appellees,  Oliver  S. 
Glendenning  and  Joseph  EL  Hart,  was  against 
the  appellant  and  one  Benjamin  L.  Blair, 
spoken  of  In  the  complaint  as  an  agent  of  the 
appellant  A  demurrer  of  said  Blair  to  the 
complaint  was  sustained,  and  be  had  judg- 
ment in  his  favor.  The  demurrer  of  the  ap- 
pellant to  the  complaint  for  want  of  sufficient 
facts  was  overruled,  and  this  is  assigned  U 
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error.  In  tbe  complaint  it  was  sbown  that 
Bald  Clendenniug  &  Hart  contracted  with  the 
appellant  for  one  No.  4  Austin  rock  crusher, 
for  which  said  Cleudenning  &  Hart  executed 
their  note,  payable  to  said  Blair,  for  fl,0OO, 
due  90  days  after  date,  payable  at  Vevay  De- 
posit Bank  of  Vevay,  Ind.,  which  note  was  by 
said  Blair  at  once  transferred  to  the  Mer- 
chants' National  Bank  of  Indianapolis;  that 
Cleudenning  &  Hart  executed  a  written  order 
addressed  to  the  appellant  The  order  Is  set 
out  in  the  body  of  the  complaint.  It  was 
dated  September  25,  18»5,  at  Vevay,  Ind.; 
and  by  It  the  appellant,  at  Chicago,  in.,  was 
requested  to  ship  to  Clendenning,  at  Vevay, 
about  the  Ist  of  October,  1895,  one  No.  4 
Austin  rock  crusher,  for  Clendenning  &  Hart, 
who.  by  the  terms  of  the  order  (which  was 
signed  by. them),  agreed  to  pay  freight  char- 
ges, and,  at  their  own  expense  for  power,  cart- 
age, assistance,  etc.,  give  it  a  fair  and  thor- 
ough trial,  under  conditions  stipulated  by  the 
F.  C  Austin  Manufacturing  Company,  and 
under  direction  of  its  agent,  should  it  send 
one.  Clendenning  &  Hart,  by  the  terms  of 
the  order,  further  agreed  that,  if  the  crusher 
should  equal  the  capacity  of  15  to  20  tons  per 
hour,  they  would  pay  the  appellant,  or  oraer, 
$1,000,  with  Interest  at  6  per  cent,  payable 
In  90  days;  that,  if  the  crusher  should  not 
do  the  work  so  represented,  Clendenning  & 
Hart  should  notify  the  appellant,  in  writing, 
at  Chicago,  of  such  failure,  and  if,  within  30 
days  from  the  receipt  of  said  notice,  the  ap- 
pellant should  fail  to  make  said  crusher  do 
the  work  so  represented,  then  the  appellant 
agreed  to  refund  the  freight  charges,  and  re- 
ceive back  the  crusher  at  the  railroad  station 
from  which  it  was  taken,  and  cancel  said 
contract.  It  was  stipulated  in  the  order  that 
It  embodied  the  entire  understanding,  and 
that  It  was  not  subject  to  countermand,  and 
was  not  to  be  affected  by  any  verbal  agree- 
ments. It  was  further  alleged  in  the  com- 
plaint that  the  crusher  would  not,  with  or- 
dinary diligence,  and  with  a  sutUcIent  force, 
break  from  15  to  20  tons  of  rock  per  hour; 
that  the  pitman  was  not  properly  adjusted; 
that  there  was  a  defect  In  the  material,  by 
reason  of  which  the  same  broke;  that  the 
elevator  frequently  -broke,  and  that  many 
other  parts  were  defective;  that  acting  un- 
der the  belief  that  the  crusher  would  work 
properly,  and  would  be  fully  up  to  the  war- 
ranties and  representations  made  by  the  de- 
fendant, said  Clendenning  &  Hart  made  all 
arrangements  for  the  crushing  of  the  stone 
for  4V^  miles  of  a  certain  road;  that  they 
caused  to  be  hauled  15,000  perch  of  rock  at 
convenient  places  along  the  road,  to  be  crush- 
ed by  the  crusher;  that,  upon  the  arrival  of 
the  crusher  at  the  wharf  boat  at  Vevay  (the 
date  not  being  stated),  they  paid  all  freight 
and  wharfage,  and  caused  the  crusher  to  be 
conveyed  to  said  road;  that  they  set  it  up, 
ready  for  operation,  and  secured  the  proper 
power,  and  sufficient  bauds,  at  an  expense  of 
$15  per  day,  to  operate  it;  that  It  would  not 


do,  and  they  could  not  make  it  do,  the  work 
so  represented;  that  in  November,  1895,  and 
to  February,  1896,  Clendenning  &  Hart  noti- 
fied the  defendant,  by  sending  written  notice 
thereof  to  Benjamin  L.  Blair,  agent  of  said 
defendant  company  at  Indianapolis,  who  for- 
warded notice  thereof  to  said  defendant  com- 
pany at  Chicago,  In  writing,  and  also  by  no- 
tifying said  defendant  at  Chicago,  In  writing, 
that  said  crusher  would  not  do  said  work; 
that  said  defendant  sent  three  different 
agents,  and  experienced  workmen,  who  made 
some  minor  changes  In  the  machine,  and  who 
made  three  attempts  to  make  it  come  up  to 
the  requirements,  and  left  without  making 
the  crusher  come  up  to  said  warranties; 
"that,  while  endeavoring  to  operate  said 
crusher,  one  of  the  heavy  Iron  Jaws  of  the 
pitman  broke,  showing  that  the  crack  therein 
was  of  long  standing,  and  was  defective 
when  sold";  that  they  at  once  notified  de- 
fendant of  said  breakage;  that  they  were 
compelled  to  abandon  the  effort  to  break  the 
necessary  rock  with  said  crusher  to  complete 
said  road.  Certain  damages  are  alleged  as 
suffered  by  Qendennlng  alone,  which  need 
not  be  set  forth.  It  was  alleged  that.  If  the 
crusher  had  been  as  warranted  and  repre- 
sented, it  would  have  been  worth  $1,000,  but 
that.  In  the  condition  in  which  it  was  de- 
livered, it  was  worth  not  more  than  $500. 
It  was  further  alleged  that  it  was  agreed 
specially  by  the  defendant  that  if,  after  a 
fair  trial,  said  crusher  would  not  do  the 
work  represented,  then  the  defendant  would 
.refund  freight  charges,  and  receive  the  crush- 
er back  at  the  Vevay  wharf  boat,  cancel  the 
contract,  and  surrender  the  note  given  there- 
for; that  the  note  given  in  payment  for  the 
crusher  was  executed  upon  the  express  agree- 
ment, and  Clendenning  &  Hart  were  induced 
to  hold  the  crusher  by  reason  of  the  defend- 
ant's agreement  that  it  would  make  the 
crusher  come  up  to  said  representations;  that 
Clendenning  &  Hart  gave  the  crusher  a  fair 
trial  long  before  the  note  came  due,  notified 
the  defetidant  that  It  would  not  do  the  work 
represented,  and  demanded  that  the  contract 
be  canceled,  but  the  defendant  Immediately 
upon  receiving  said  note  transferred  it  to  an 
Innocent  purchaser,  and  put  it  out  of  its 
power  to  carry  out  said  agreement;  and  that 
Clendenning  &  Hart  had  paid  the  note  in  full. 
Damages  in  the  sum  of  $1,500  were  demand- 
ed. 

It  was  necessary.  In  order  to  state  a  cause 
of  action,  to  show,  not  only  a  breach  of  the 
written  contract  on  the  part  of  the  defend- 
ant to  the  damage  of  the  plaintiffs,  but  also 
performance  on  the  part  of  the  plaintiffs  of 
all  stipulations,  upon  the  doing  of  which  by 
them  their  right  of  action  depended,  or  to 
show  a  subsequent  contract,  upon  a  sufficient 
consideration,  and  performance  thereof  on  the 
part  of  the  plaintiffs,  with  the  defendant's 
failure  to  perform,  to  the  damage  of  the 
plaintiffs.  The  complaint  shows  that  the 
crusher  would  not  do  the  work  which  under 
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the  contract  It  was  to  do.  The  written  con- 
tract provided  that.  If  the  crusher  should  not 
do  the  work  represented  (that  Is,  crush  from 
15  to  20  tons  of  rock  per  hour),  the  plain- 
tiffs were  to  notify  the  appellant,  in  writ- 
ing, of  such  failure,  and  that  If,  within  30 
days  from  the  receipt  of  said  notice,  the  ap- 
pellant should  fall  to  make  the  crusher  do 
the  work  as  represented,  the  appellant  would 
refund  the  freight  charges,  and  receive  back 
the  crusher  at  the  railroad  station  from  which 
it  was  taken,  and  cancel  the  contract  The 
complaint  shows  that  upon  notice  the  appel- 
lant sent  men,  who  failed  to  make  the  crush- 
er perform  as  warranted.  It  is  alleged  that 
the  plaintiffs  paid  the  freight  charges,  but 
the  amount  thereof  Is  not  stated.  It  Is  also 
alleged  that  the  plaintiffs  demanded  that  the 
contract  be  canceled,  but  that  the  defendant. 
Immediately  upon  receiving  the  note,  had 
transferred  it  to  an  Innocent  holder,  and  that 
the  plaintiffs  had  paid  it.  The  fact  of  pay- 
ment would  not  necessarily  have  prevented 
or  excused  performance  by  the  plaintiffs  of 
the  conditions  of  the  contract  The  written 
contract  stipulated  that  if  the  crusher  should 
be  equal  to  the  capacity  of  15  to  20  tons  per 
hour,  the  plaintiffs  should  pay  the  appellant, 
or  order,  51,000,  with  interest  at  6  per  cent, 
payable  in  90  days.  It  was  a  condition  that 
such  payment  should  be  dependent  upon  the 
crusher's  having  such  capacity.  To  the  ex- 
tent to  which  it  failed,  the  plaintiffs,  who  had 
paid  for  It  in  full,  are  damaged,  if  they  re- 
tain tlie  machine.  It  is  stated  that  the  plain- 
tiffs demanded  concellatlon,  but  It  Is  not  fur- 
ther shown  what  response  the  appellant  made, 
if  any,  or  that  there  was  a  tender  of  the 
crusher  at  the  place  mentioned  In  the  con- 
tract, or  an  offer  to  return  the  crusher,  or  a 
refusal  on  the  part  of  the  appellant  to  accept 
it  It  would  seem  that,  to  entitle  the  plain- 
tiffs to  recover  damages  upon  the  written 
contract,  they  should  show  that  all  had  been 
done  by  them  which  by  Its  terms  was  neces- 
sary to  place  the  appellant  in  default  We 
cannot  arbitrarily  determine  that  ady  lawful 
stipulations  which  parties  ta  a  written  con- 
tract may  embrace  therein  are  wholly  unim- 
portant. If  one  agrees  that  after  a  trial  of 
a  purchased  article  shall  have  proved  its 
want  of  a  certain  capacity,  upon  which  its 
price  is  regulated,  it  shall  be  received  back 
by  the  seller,  and  the  contract  shall  be  can- 
celed, the  purchaser  cannot  of  himself  de- 
termine that  this  Is  an  immaterial  part  of  the 
contract,  and,  without  complying  with  It  on 
his  part  80  far  as  he  can  do  so,  demand  dam- 
ages for  the  inferiority  of  the  article  retained 
by  him.  If  It  .be  true,  as  some  portions  of 
the  argument  would  seem  to  indicate,  that 
there  was  a  reliance  upon  an  oral  agreement 
mode  between  the  parties  after  the  crusher 
bad  been  tested,  under  which  the  machine 
was  to  be  retained  by  the  plaintiffs,  such 
agreement  should  have  been  made  the  basts 
of  the  complaint.  And,  If  It  was  tlie  purpose 
to  show  such  a  subsequent  agreement  in  the 


pleading,  it  is  not  sufficiently  stated.  The 
pleading  should  be  drawn  with  such  exact- 
ness that  a  definite  theory  of  the  action  may 
be  clearly  manifested  therein.  See  Engine  Co. 
V.  Hensel,  9  Ind.  App.  328,  36  N.  E.  716; 
Thresher  Co.  v.  Kennedy,  7  Ind.  App.  502. 
34  N.  E.  856;  Davis  v.  Oosser,  41  Kan.  414, 
21  Pac.  240.  The  judgment  Is  reversed,  and 
the  cause  is  remanded,  with  instructions  to 
sustain  the  demurrer  to  the  complaint 


(Xl  Ind.  App.  434) 
STOWERS  T.  CITIZENS'  ST.  R.  CO. 
(Appellate  Court  of  Indiana.    Jan.  24,  1809.> 

StREBT  RaILROAUS— PbDESTRIANS — CONTRIBITTOBT 

Nbouqbkcb. 
A  passenger  got  off  a  moving  street  car  be- 
fore it  reached  a  crossing,  and,  withopt  stopping 
to  look,  walked  rapidly  oehind  the  car,  to  cross 
the  street,  and  walked  against  the  side  of  a  car 
coming  from  the  opposite  direction,  on  a  track 
five  feet  distant  from  the  other.  This  car  had 
its  lights  lighted,  and  could  have  been  readily- 
seen,  except  as  the  view  was  obstructed  by  the 
other  car.     Btld,  that  he  was  negligent 

Appeal  from  superior  court,  Marlon  coun- 
ty;  John  L.  McMaster,  Judge. 

Action  by  Jesse  L.  Stowers  against  the 
Citizens'  Street-Railroad  CJompany.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Transferred  from  supreme  court    Affirmed. 

Holtzman  &  Leathers,  for  appellant  W. 
H.  Latta  and  Miller  &  Elam,  for  appellee. 

OOMSTOCK,  J.  This  action  was  for  per- 
sonal injuries,  was  tried  by  a  Jury,  and  a 
special  verdict  returned,  on  wlilch,  upon  mo- 
tion of  appellee,  the  court  rendered  Judg- 
ment in  its  favor.  The  only  error  assigned 
upon  this  appeal  Is  the  action  of  the  court 
In  sustaining  appellee's  motion  for  judgment 
on  the  special  verdict.  Counsel  for  appellee, 
before  entering  upon  the  discussion  of  ques- 
tions discussed  in  appellant's  brief,  contend 
that  the  record  presents  no  question  for  this 
conrt,  because  appellant  made  no  motion  of 
any  kind  in  the  court  below;  that  this  court 
cannot  order  a  new  trial,  for  none  has  ever 
been  asked;  that  it  cannot  order  the  court 
below  to  render  Judgment  for  the  appellant 
for  no  such  Judgment  was  ever  asked.  Hav- 
ing examined  the  record  with  a  view  of  pass- 
ing upon  the  merits  of  the  cause,  and  reach- 
ed the  conclusion  that  the  judgment  of  the 
trial  court  should  be  affirmed,  we  do  not 
deem  it  necessary  to  pass  upon  said  prelim- 
inary question.  We  need  only  to  refer  to 
the  familiar  rule,  without  citing  authorities, 
that  the  special  verdict  must  find  such  facts 
as  entitle  the  party  bearing  the  burden  of 
proof  to  a  Judgment;  that  in  the  case  before 
us,  to  have  entitled  appellant  to  a  Judgment, 
the  facts  found  by  the  special  verdict  should 
show  that  appellant  received  the  Injuries 
complained  of  through  the  fault  of  appellee, 
and  without  any  negligence  on  his  part  con- 
tributing thereto.  The  special  verdict  found 
many  facts,  but  no  inference  of  negligence 
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upon  the  part  of  eltlier  party.  The  Terdict 
doee  not  find  that  appellant  acted,  under  the 
clrcumeitanceB,  aa  a  reasonably  prudent  per- 
son, or  that  appellee's  employgs  did  not  act 
with  reasonable  prudence.  Questions  of  this 
character  might  have  been  properly  submit- 
ted to  the  Jury;  they  were  not  Board  ▼. 
Bonebrake  (Ind.  Sup.)  45  N.  R  470.  The 
qnestloa  Is,  therefore,  whether  the  verdict, 
wanting  this  inference,  finds  such  facts  as 
required  the  court  to  declare  appellee  guilty 
and  appellant  free  from  negligence.  Some 
of  the  findings  of  the  Jury  pertinent  to  the 
question  of  appellant's  contributory  negli- 
gence are  palpably  In  conflict  with  one  an- 
other. But  the  following  facts  are  clearly 
found:  On  the  18th  day  of  December,  1894, 
when  aK>ellant  was  injured,  he  knew  that 
the  appellee  had  a  double  Ihie  of  street-rail- 
road tracks  on  College  avenue.  In  the  city  of 
Indianapolis,  and  appellant  took  passage  on 
the  Boulh-bound  car,  at  the  comer  of  College 
avenue  and  Seventh  street,  about  12  o'clock 
and  42  minutes  a.  m.,  on  said  date.  Appel- 
lant rode  on  the  platform  of  said  car  a  dis- 
tance of  about  six  squares,  to  the  vicinity 
of  CSierry  street,  which  street  crosses  Col- 
lege avenue  at  right  angles,  and  extends  east 
from  College  avenue  to  the  Massachusetts 
Avenue  Depot  He  was  in  great  haste  to 
reach  the  railroad  depot  on  Massachusetts 
avenne  to  catch  a  train,  and  had  but  very 
little  time  to  do  it  He  did  not  wait  for  the 
car  on  which  he  was  riding  to  stop,  or  even 
to  reach  the  Cherry  street  crossing.  He 
stepped  from  it  some  15  or  20  feet  north  of 
the  north  crossing,  which  was  the  first  cross- 
ing reached  by  the  car.  He  stepped  off  on 
the  west  side  of  the  car  on  which  he  was 
riding.  The  car  that  he  collided  with  was  ap- 
proaching from  the  south,  on.  the  east  track. 
The  car  from  which  he  alighted  contlnned 
Its  Journey,  and  obstructed  the  view  of  the 
car  approaching  from  the  south  on  the  other 
track.  Appellant  then  walked  rapidly  to  the 
southeast  looking  to  the  south,  and  walked 
Into  a  car  coming  north,  striking  it  with  the 
left  side  of  his  head  near  the  vestibule  door. 
He  was  not  yet  upon  the  street  crossing  at 
all,  bnt  was  going  in  an  angling  direction 
across  the  street  intending  to  come  out  up- 
on a  street  crossing  at  the  east  side  of  Col- 
lege avenue.  He  listened,  according  to  the 
verdict  of  the  Jury,  but  could  hear  nothing. 
The  noise  of  the  car  from  which  he  had  Just 
alighted  did  not  make  It  difiilcult  for  him  to 
hear  the  approaching  car,  yet  he  did  not 
hear  a  car  coming  in  the  quiet  of  midnight 
at  the  rate  of  at  least  15  miles  an  hour,  but 
walked  against  it  without  knowing  that  it 
was  iQ  the  neighborhood.  The  car  which 
struck  him  was  lighted  with  electricity.  The 
headlight  was  burning.  The  distance,  at  the 
point  where  appellant  was  crossing  College 
avenne,  between  the  east  rail  of  the  west 
track  and  the  west  rail  of  the  east  track, 
was  five  feet  The  view  between  the  tracks 
loolilng  to  the  south  was  unobstructed,  and 


he  "could  see  in  that  direction  as  far  as  the 
eye  could  see,"  to  use  the  language  of  one 
of  the  findings  of  the  Jury.  Without  refer- 
ence to  the  manner  in  which  appellee's  car 
was  operated,  the  facts  found  show  that 
appellant  was  hurrying  across  the  street-car 
tracks,  and  walked  against  the  vestibule  door 
at  the  side  of  the  car,  before  he  got  upon 
the  track,  and  after  the  motorman  and  part 
of  the  vestibule,  with  its  headlight  had  pass- 
ed him.  It  was  the  conclusion  of  the  trial 
court  that  the  appellant  was  not  entitled,  un- 
der the  facts,  in  the  absence  of  a  direct  find- 
ing of  the  Jury  to  that  effect  to  recover. 
We  cannot,  as  a  matter  of  law,  say  that  this 
conduct  was  that  of  a  reasonably  prudent 
person. 

The  learned  counsel  upon  both  sides  ^  have 
favored  the  court  with  numerous  citations 
of  authorities.  We  have  not  deemed  it  nec- 
essary to  set  them  out  in  this  opinion.  The 
number  might  easily  be  multiplied.  These 
reported  cases  are,  as  a  rule,  based  upon  the 
peculiar  circumstances  of  the  particular  case. 
We  are  not  called  upon  to  approve  or  to  crit- 
icise any  one  of  them.  The  law  requires  the 
traveler  approaching  a  street-railway  cross- 
ing to  use  the  caution  of  an  ordinarily  pru- 
dent person.  When  a  special  verdict  is  re- 
turned, the  law  requires  that  it- should  show, 
to  enable  the  party  upon  whom  the  burden 
of  proof  rests  to  show  the  exercise  of  such 
care,  the  employment  of  the  natural  senses 
to  discover  danger;  that  with  ordinary  vi- 
sion, he  must  see  danger  which  Is  plainly  in 
view.  In  the  case  before  us,  we  cannot  say 
that  the  court  erred  in  its  ruling,  and  that 
appellant  was  free  from  net^igence  contrib- 
uting to  his  injury.    Judgment  affirmed. 


(21  Ind.  App.  438) 
STATE  ex  rel.  CREIGHTON  v.  CARLISLE. 

(Appellate  Court  of  Indiana.    Jan.  24,  1899.) 

Bastabdt  Procssoihos— Satisfactiok—Vacatios 

—Fraud— RKSTORATibN  of  Ben- 

BFIT8— Pleading. 

1.  A  failure  to  keep  a  promise  of  marriage, 
which  Was  the  consideratiou  for  an  entry  of  sat- 
isfaction in  a  bastardy  proceeding,  is  not  ground 
for  setting  aside  a  judfrment  entered  under  Hor- 
ner's Rev.  St.  1807,  §  994,  providing  that  prose- 
cutrix may  dismiss  the  suit,  if  she  will  enter 
of  record  an  admission  that  provision  for  main- 
tenance of  tlie  cliild  has  been  made  to  her  satis- 
faction, and  that  such  entry  "shall  be  a  bar  to 
all  other  prosecutions  for  the  same  cause  and  pur- 
pose." 

2.  Under  Homer's  Rev.  St.  1897,  t  804,  pro- 
viding that  prosecutrix  in  a  bastardy  proceeding, 
if  a  minor,  may  dismiss  the  suit  if  it  he  first 
shown  to  tile  satisfaction  of  the  court  that  suita- 
ble provision  has  been  mode  for  maintenance 
of  the  child,  and  a  findi;ig  of  the  court  to  that  ef- 
fect is  entered  of  record,  an  allegation  tliat  fraud- 
ulent representations  were  made  to  the  witness, 
who  was  a  minor,  to  induce  her  to  dismiss  the 
action,  is  insufficient  to  set  aside  the  satisfac- 
tion, when  it  is  not  alleged  that  the  finding  of 
the  court  was  procured  by  fraud. 

3.  A  satisfaction  in  a  bastardy  proceeding, 
and  a  judgment  of  dismissal  entered  tliereon, 
cannot  be  set  aside  for  fraud,  without  an  offer 
to  refund  the  consideration  paid  therefor. 
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4.  Ad  allegation  that,  in  order  to  secure  an 
entry  of  satisfaction  and  a  judgment  of  dismissal 
in  a  bastardy  proceeding,  defendant  falsely  rep- 
resented to  ttie  justice  of  the  peace  that  he  had 
made  ample  provision  for  support  of  the  child, 
and  that,  relying  on  such  representation,  and 
that  of  another  ^rson,  who  had  conspired  with 
defendant,  the  justice  made  an  entry  of  satis- 
faction, is  not  EufScient  to  set  aside  such  entry 
and  judgment,  where  relatrix  was  present,  and 
admitted  of  record  that  satisfactory  provision 
had  been  made  for  the  child. 

Appeal  from  circuit  court,  Pike  county;  B. 
A-  Ely,  Judge. 

Proceeding  by  the  state,  on  the  relation  of 
Demmle  Creighton,  against  Charles  Carlisle, 
for  bastardy.  There  was  a  judgment  for  de- 
fendant, and  relatrlx  appealed  to  the  circuit 
court.  From  a  Judgment  sustaining  a  demur- 
rer to  the  reply  to  defendant's  plea  In  bar, 
relatrlx  appeals.    Affirmed. 

Ashby  &  Galley  and  W.  B.  Cox,  for  appel- 
lant E.  P.  Richardson  and  A.  H.  Taylor,  for 
appellee. 

HENLEY,  J.  This  was  an  action  com- 
menced by  appellant  before  a  Justice  of  the 
peace  In  Pike  county,  Ind.  The  facts  and  tbe 
character  of  the  pleadings  can  be  better 
shown  by  stating  the  substance  of  the  record 
aa  It  Is  before  us.  On  the  80tb  day  of  April, 
1897,  the  relatrlx  filed  her  verified  complaint 
before  M.  J.  Brady,  a  Justice  of  tbe  peace  for 
Washington  township,  in  Pike  county,  Ind., 
charging  appellee  with  being  the  father  of 
her  bastard  child,  of  which  she  had  been  de- 
livered on  tbe  22d  day  of  March  of  said  year. 
A  warrant  was  issued  for  appellee,  and  placed 
In  the  hands  of  a  constable,  who  served  the 
same,  and  brought  appellee  Into  said  court, 
where  he  gave  bond  In  the  sum  of  $500  for 
his  appearance  at  the  trial.  At  the  time  set 
for  tbe  trial  all  the  parties  appeared  In  per- 
son and  by  counsel.  Appellee  answered, 
showing  a  former  adjudication  of  appellant's 
cause  of  action.  The  Justice  of  the  peace 
overruled  a  demurrer  to  this  answer,  and 
found  for  appellee!  From  this  Judgment  ap- 
pellant appealed  to  the  circuit  court  of  Pike 
county,  where  appellee  answered  in  one  para- 
graph, which  fully  states  appellee's  defense 
to  this  action.  The  answer,  omitting  tbe 
formal  parts,  Is  as  follows:  "The  said  de- 
fendant, for  answer  to  plaintiff's  complaint 
and  affidavit  herein,  and  In  bar  of  her  com- 
plaint, says  that  on  the  16th  day  of  Septem- 
ber, 1896,  and  before  Esq.  William  J.  Thur- 
man,  a  Justice  of  the  peace  for  Washington 
township,  in  Pike  county.  In  the  state  of  In- 
diana, and  in  a  court  of  competent  Jurisdic- 
tion, all  the  matters  and  things  contained  In 
plaintiff's  affidavit  and  complaint  herein  were 
fully  adjudged  and  determined.  In  a  case  In 
which  the  state  of  Indiana,  on  relation  of 
Demmle  Creighton,  was  plaintiff,  and  Charles 
Carlisle  was  defendant,  in  a  complaint  and 
affidavit  for  bastardy  which  was  made  by  the 
said  Demmle  Creighton,  and,  through  tbe 
prosecuting  attorney,  filed  before  said  Thur- 
maa  on  the  9th  day  of  September,  1896,  which 


said  cause  Is  by  tbe  same  relatrlx,  and  against 
the   same   defendant,   and   for  the   identical 
same  cause  of  action,  which  said  cause  of  ac- 
tion was  heard,  adjudged,  and  fully  deter- 
mined before  said  Justice  by  and  between  this 
relatrlx  and  this  defendant,  and  this  relatrlx 
did  then  and  there,  of  her  own  motion,  enter 
and  sign  her  receipt,  and  caused  the  same  to 
be  entered  of  record  In  open  court,  that  fliis 
defendant,  Charles  Carlisle,  had  made  provi- 
sion   for    the    maintenance   of    said    bastard 
child  to  her  satisfaction,  and  did  then  and 
there  move  the  court  to  dismiss  said  cause  of 
action;    and  It  being  shown  to  the  satisfac- 
tion of  said  court  that  suitable  provision  had 
been  made,  and  properly  secured,   for  tbe 
maintenance  of  said  bastard  child,  the  said 
proceedings  were  then  and  there  dismissed. 
That  then  and  there  a  decision  was  duly  ren- 
dered for  the  dismissal  of  said  proceedings  in 
bastardy,  a  certified  copy  of  whicb  is  filed 
herewith,  and  made  a  part  hereof,  marked 
'Exhibit  A.'    And  the  defendant  says  that  by 
reason  of  the  said  former  adjudication  the  re- 
latrlx herein  Is  estopped  and  barred  from  fur- 
ther prosecuting  said  action,  and  he  prays 
Judgment  accordingly  for  costs."    A  demurrer 
for  want  of  facts  was  addressed  to  this  an- 
swer and  overruled.    Appellant  replied  In  two 
paragraphs.    The  first  paragraph  of  reply  al- 
leges that  the   "proceedings"  mentioned   hi 
appellee's  answer  were  procured  by  the  fraud- 
ulent representation  of  the  defendant;    that 
at  the  time  the  order  of  the  Justice  of  the 
peace  was  made  dismissing  the  cause,  as  set 
out  In  the  answer,  appellee  promised  the  re- 
latrlx that  he  would  marry  her,  and  provide 
for  her  a  home,  and  would  furnish  her  with 
ample  means  for  her  support  during  her  preg- 
nancy and  sickness,  and  would  support  her 
child,  and  by  such  promises  she  was  induced 
to  "sign  the  entry  mentioned  In  defendant's 
answer";    that  appellee  has  wholly  failed  to 
keep  and  fulfill  said  promises;  that  at  the  time 
said  cause  was  dismissed  the  state  of  Indiana 
was  not  a  party  to  the  proceedings,  and  the 
prosecuting   attorney  was  not  present,  and 
had  no  knowledge  of  the  action  taken;   that 
the  relatrlx  at  the  time  was  an  Infant  under 
the  age  of  21  years;    that  appellee  paid  the 
relatrlx  at  the  time  of  said  dismissal  and  en- 
try of  satisfaction  the  sum  of  ?20,  which  ap- 
pellant says  is  wholly  Inadequate  for  the  pur- 
pose Intended.    The  second  paragraph  of  re- 
ply contains  the  same  averments  as  the  first, 
with  the  additional  averments  "that  defend- 
ant falsely  represented  to  Wm.  J.  Thurman, 
the  Justice  of  the  peace  mentioned  in  defend- 
ant's answer,  that  he,  the  said  defendant  had 
made  ample  provision  for  the  support  of  said 
child;  and  solely  upon  the  representations  of 
said  defendant  and  those  of  one  Joslah  New- 
kirk,   with   whom   said   defendant   had  con- 
spired for  the  purpose  of  defeating  the  rights 
of  said  child,  and  upon  the  payment  of  the 
costs  of  said  proceedings  by  the  defendant 
the  Justice  made  the  entry  as  set  forth  in  said 
proceedings."    A  demurrer  was  sustained  t» 
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each  paragraph  of  the  reply.  This  ruling  of 
the  court  Is  the  alleged  error  complained  of 
by  appellant. 

A  proceeding  in  bastardy  Is  a  civil  action. 
Malier  v.  State,  123  Ind.  378,  24  N.  E.  128. 
Justices  of  the  peace  have  complete  Jurisdic- 
tion to  hear  and  determine  such  cases,  and  a 
Judgment  rendered  by  a  Justice  is  a  bar  to 
all  prosecutions  for  the  same  cause.  Britton 
V.  State,  54  Ind.  535;  Gipe  v.  State,  40  Ind. 
158;  Maker  v.  State,  supra.  It  is  provided 
by  statute  as  follows:  "The  prosecuting  wit- 
ness, if  an  adult,  may,  at  any  time  before 
final  Judgment,  dismiss  such  suit,  if  she  will 
first  enter  of  record  an  admission  that  provi- 
sion for  the  maintenance  of  the  child  has  been 
made  to  her  satisfaction;  and  if  such  witness 
be  a  minor,  she  may  dismiss  such  suit,  if  it 
be  first  shown  to  the  satisfaction  of  the  court 
in  which  the  same  is  pending,  that  suitable 
provision  has  been  made  and  properly  secured 
for  the  maintenance  of  the  child,  and  a  find- 
ing of  the  court  to  that  effect  entered  of  rec- 
ord. And  such  entry,  in  either  case,  shall  be 
a  bar  to  all  other  prosecutions  for  the  same 
cause  and  purpose."  Homer's  Rev.  St.  1897, 
§  994.  The  record  of  the  proceeding  in  bas- 
tardy which  is  made  the  source  of  appellee's 
defense,  and  which  is  filed  with  his  answer 
herein,  shows  that  the  Justice  strictly  follow- 
ed the  statute  In  making  his  entry  of  dismiss- 
al, which  was  in  the  following  words: 

"Sept  16th,  1896.  Comes  now  the  parties, 
and  comes  the  relatriz  and  prosecuting  wit- 
ness, Demmie  Cretghton,  and  makes  entry  of 
record  the  following  admissions,  to  wit:  T, 
Pemmie  Creighton,  the  relatrix  and  prosecut- 
ing witness  herein,  freely  and  voluntarily  ad- 
mit of  record  that  provisions  for  the  mainte- 
nance of  the  bastard  child  named  In  my  affi- 
davit and  complaint  has  been  made  by  the  de- 
fendant, Charles  Carlisle,  to  my  satisfaction. 
In  witness  whereof  I  hereunto  set  my  hand, 
and  move  the  court  that  this  cause  be  dismiss- 
ed. [Signed]  Demmie  Creighton.  Test:  W. 
J.  Thurman,  Justice  of  the  Peace.'  And  it 
appearing  and  being  shown  to  my, satisfaction 
that  suitable  provision  has  been  made,  and 
properly  secured,  for  the  maintenance  of  said 
bastard  child,  I  do  hereby  so  consider  and 
adjudge.  I  hereby  sustain  said  motion  to  dis- 
miss, and  do  hereby  dismiss  this  suit  at  the 
costs  of  the  defendant  It  is  therefore  consid- 
ered and  adjudged  by  me  that  said  defendant, 
Charles  Carlisle,  pay  all  costs  of  this  prosecu- 
tion. September  16th,  1896.  William  J.  Thur- 
man. J.  P.    [Seal.] 

"Received  of  Charles  Carlisle  above  Judg- 
ment for  costs,  in  full.  October  the  1st  1896. 
W.  J.  Thurman,  J.  P." 

The  first  paragraph  of  reply  is  clearly  bad, 
for  several  reasons.  In  the  first  place,  fraud- 
ulent representations,  to  be  available,  must 
relate  to  an  existing  or  past  fact.  Fraud  can- 
not be  predicated  upon  mere  promises  to  do 
something  in  the  future,  although  such  prom- 
ise be  fraudulently  made,  and  afterwards 
broken.    The  law  is  too  well  settled  upon  this 


point  to  warrant  the  citation  of  authorities. 
In  the  second  place,  these  fraud  .jleut  repre- 
sentations or  promises  are  alleged  to  have 
been  made  to  the  relatrix,  a  minor,  in  order  to 
induce  her  to  "sign  up  said  entry  mentioned 
in  defendant's  answer."  The  signing  of  the 
docket  entry  by  the  relatrix,  she  being  a  mi- 
nor, did  not  effect  a  settlement  of  the  action, 
or  release  appellee  in  any  way.  Under  the 
statute  heretofore  quoted,  it  will  be  seen  that 
the  finding  and  entry  of  record  by  the  Justice 
that  suitable  provision  has  been  made  and 
secured  for  the  maintenance  of  the  child  were 
in  this  case  the  necessary  finding  and  entry, 
the  relatrix  being  a  minor.  And  It  is  not  al- 
leged in  said  answer  that  such  finding  and  en- 
try were  secured  from  the  Justice  of  the  peace 
by  fraud.  In  the  third  place,  this  being  a 
civil  action,  It  is  well  settled  that,  even  though 
the  Judgment  may  have  been  obtained  by 
fraud,  it  cannot  be  set  aside  without  refund- 
ing to  appellee,  or  offering  to  refund  to  him, 
the  money  paid  by  him  to  the  relatrix  to  se- 
cure the  rendition  of  the  Judgment  of  dismiss- 
al. The  reply  shows  that  an  amount  was 
paid  relatrix,  but  no  return  or  offer  to  return 
the  same  is  shown.  Many  authorities  upon 
this  question  are  collected  in  the  case  of  Rail- 
way Co.  V.  Horton  (Ind.  App.)  48  N.  B.  22. 
Also,  see,  Maker  v.  State,  supra. 

The  second  paragraph  of  reply  Is  also  bad. 
The  facts  do  not  show  that  any  fraud  was 
practiced  upon  appellant.  One  Newkirk  is 
charged  with  being  a  party  to  the  fraud,  but 
as  to  what  he  did  the  reply  Is  silent  It  Is 
not  shown  that  the  Justice  relied  solely  upon, 
or  was  deceived  by,  the  representation  of  ap- 
pellee. He  may  have  anS  probably  did  base 
his  Judgment  upon  the  statement  of  the  rela- 
trix, who  was  present,  and  admitted  of  record 
that  provision  to  her  satisfaction  had  been 
made  for  her  child.  In  deciding  this  case,  we 
do  not  concede  that  such  a  settlement  and 
Judgment  as  are  set  up  in  appellee's  answer 
can  be  attacked  and  set  aside  In  a  collateral 
proceeding  for  fraud,  as  is  attempted  to  be 
done  by  appellant's  reply.  Our  supreme 
court.  In  two  appeals  from  Judgments  ren- 
dered in  bastardy  proceedings,  has  passed 
over  the  question  without  deciding  it  and  we 
refrain  from  discussing  it  Maker  v.  State, 
supra;  Gresley  v.  State,  123  Ind.  73,  24  N. 
E.  332;  Snelson  v.  State,  16  Ind.  32.  It  fol- 
lows from' what  we  have  said  that  the  Judg- 
ment of  the  lower  court  must  be  affirmed. 
Judgment  affirmed. 


(a  Ind.  App.  449) 
HUFFMAN  T.  STATE. 
(Appellate  Court  of  Indiana.    Jan.  25,  1899.) 
Appbal— Tkespask— HiQBWATS— Abdttivo  Owners 

— EaSEMKNTS — HlORWAT  PVKPOSES — 

Gas  Mains— Estoppei,. 

1.  An  assignment  of  error  in  a  criminal  case  is 
waived  by  a  failure  to  discnsB  it. 

2.  Denial  of  a  motion  for  a  new  trial  in  a 
criminal  case,  because  the  verdict  is  not  sustain- 
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ed  by  the  eyidence,  cannot  be  reviewed  on  ap- 
peal, since  it  is  not  a  ground  for  a  new  trial. 

3.  The  finding  of  a  jnry  in  a  criminal  case, 
based  on  conflicting  eyidence,  is  conclusiye  on 
appeal. 

4.  An  owner  of  land  abutting  a  public  highway 
has  such  a  proprietary  right  to  its  center  that 
the  refusal  of  a  person  unlawfully  on  such  part 
to  depart  at  the  owner's  direction  renders  nim 
liable  for  trespass. 

5.  An  easement  over  land  for  highway  pur- 
poses does  not  authorize  its  use  for  the  construe-, 
tion  of  a  pipe  line  for  conveying  natural  gas.  _ 

6.  Where  an  accused  was  on  a  highway,  di- 
recting the  removal  of  a  gas  pipe,  which  had 
been  unlawfully  placed  there,  he  was  unlawfully 
there,  and  his  failure  to  depart  on  notice  was  a 
violation  of  Homer's  Rev.  St.  1887,  $  1941, 
making  it  a  misdemeanor  for  any  person  unlaw- 
fully on  the  land  of  another  to  refuse  to  depart 
on  notice. 

7.  Where  an  owner  of  land  did  not  know  of 
the  construction  of  a  gas  pipe  line  on  a  highway 
adjacent  thereto,  he  is  not  estopped  from  assert- 
ing his  right  to  notify  a  person  removing  it  to 
leave,  because  he  had  not  objected  to  its  mainte- 
nance after  its  completion. 

Appeal  from  circuit  court,  Blackford  conn- 
ty;  B.  0.  Vaughn,  Judge. 

O.  Max  Huffman  wag  convicted  of  trespass, 
and  he  appeals.    Affirmed. 

Cantwell,  Cantwell  &  Simmons,  for  appel- 
lant. W.  L.  Taylor,  A.  G.  MerrlU  Moores,  J. 
W.  Feeler,  and  E.  E.  Stevenson,  for  the  State. 

WILEY,  J.  Appellant  was  prosecuted  for 
trespass  under  the  following  provision  of  the 
statute:  "Whoever,  •  •  •  being  unlaw- 
fully upon  the  inclosed  or  uninclosed  lands  of 
another,  shall  be  notified  to  deport  therefrom 
by  the  occupant  or  his  agent  or  servant, 
•  *  •  [and]  neglect  or  refuse  to  depart 
therefrom,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  not 
less  than  five  or  more  than  fifty  dollars." 
Homer's  Rev.  St  1887,  {  IWl.  While,  in  the 
court  below,  a  motion  to  quash  the  affidavit 
(the  prosecution  having  originated  before  a 
justice  of  the  peace)  was  made  and  overruled, 
and  such  ruling  is  challenged  by  an  assign- 
ment of  error,  there  Is  no  necessity  of  refer- 
ring to  the  affidavit  further,  for  the  reason 
that  the  question  of  Its  sufficiency  Is  waived 
by  a  fallnre  to  discuss  it  On  a  plea  of  not 
guilty,  the  cause  was  tried  by  a  jury,  result- 
ing In  a  verdict  of  guilty  and  a  judgment  of 
conviction.  Appellant's  motion  for  a  new  trial 
was  based  upon  three  reasons:  ^1)  The  ver- 
dict was  contrary  to  law;  (2)  the  verdict  was 
contrary  to  the  evidence;  (3)  the  verdict  was 
not  sustained  by  the  evidence.  This  motion 
the  court  overruled,  and  such  ruling  is  as- 
signed as  error,  and  presents  the  only  ques- 
tion for  decision. 

Under  the  statute  defining  the  causes  for 
which  a  new  trial  may  be  granted  in  criminal 
cases,  the  third  reason  assigned  in  the  mo- 
tion In  this  case  does  not  come  within  the 
statute,  and  hence  does  not  present  any  ques- 
tion for  review.  The  first  and  second  reasons, 
however,  present  the  question  discussed  by 
counsel,  and  under  them  the  court  can  decide 
the  question  of  contention. 


The  lands  described  In  the  affidavit  upon 
which  the  trespass  Is  charged  to  have  been 
made  were  owned  by  one  Samuel  Slpe,  and  oc- 
cupied by  one  Andrew  Slpe,  who  was  the 
tenant  and  in  possession.  A  public  highway 
bounds  one  side  of  the  lands,  and  it  was  in 
and  upon  this  highway  that  the  trespass,  if 
any,  was  committed.  It  Is  shown  by  the  evi- 
dence without  contradiction  that,  some  three 
or  four  years  prior  to  the  date  fixed  In  the 
affidavit  the  Salemonie  Mining  &  Gas  Com- 
pany constructed  a  two-inch  pipe  line  on  the 
highway  In  front  of  the  land  of  said  Samuel 
Sfpe;  that  the  Pt  Wayne  Gas  Company,  by 
purchase,  succeeded  to  the  rights  of  the  orig- 
inal company,  and  owned  said  line  at  the  date 
of  the  commencement  of  this  prosecution; 
that,  at  the  time  said  two-inch  pipe  line  was 
put  in,  Andrew  Slpe  owned  the  land  In  ques- 
tion, and  lived  upon  it;  that  said  line  was  pnt 
in  on  the  side  of  the  highway  next  to  the  Slpe 
land,  and  near  the  fence  Inclosing  said  land: 
that  the  said  Ft.  Wayne  Gas  Company  was 
putting  in  a  larger  pipe  line  on  the  opposite 
side  of  the  road,  had  the  trench  dug,  and  the 
pipe  placed  and  strung  along,  ready  to  pnt 
in;  that,  ^t  the  date  fixed  in  the  indictment 
appellant  was  In  the  employment  of  the  Ft 
Wayne  Gas  Company,  In  charge  of  a  force  of 
men  who  were  engaged  in  taking  up  the  two- 
inch  pipe,  and  refilling  the  ditch  from  whicli 
it  was  removed;  that  the  said  Andrew  Sipe 
went  to  appellant,  who  was  in  the  highway, 
but  on  the  side  thereof  next  to  the  Sipe  land. 
and  ordered  him  off  the  premises,  and  told 
him  that  he  did  not  want  him  to  trespass  upon 
said  lands;  that  appellant  refused  to  dep.ii-t 
therefrom;  that  said  Andrew  Sipe  also  order- 
ed the  men  engaged  in  taking  up  said  line  to 
depart;  that  some  of  them  left  the  dltdi,  and 
appellant  ordered  them  back  to  work;  that 
at  the  time  appellant  was  ordered  to  depart 
from  said  lands,  he  was  in  the  public  highway, 
and  remained  therein  all  the  time  during  the 
conversation  between  the  said  Andrew  Sipe 
and  hlmslf,  and  did  not  at  any  time  go  lipua 
the  lands  described  in  the  affidavit  except  to 
remain  in  the  highway  and  on  the  side  there- 
of next  to  said  lands.  As  to  whether  the  said 
Andrew  Sipe  knew  at  the  time  that  the  pipe 
line  was  being  constructed  along  and  upon 
said  highway  in  front  of  said  lands,  and  as 
to  whether  he  consented  thereto,  there  is  a 
sharp  contradiction.  On  the  one  hand,  he  tes- 
tified that  he  did  not  know  It  was  being  con- 
structed until  after  the  company  had  passed 
beyond  said  premises,  and  that  he  did  not  con- 
sent thereto,  nor  give  his  permission  to  so 
construct  the  same;  while,  on  the  other  hand, 
other  witnesses  did  testify  that  he  both  knew 
and  gave  his  consent  to  snch  construction.  It 
further  appears  that,  after  the  line  was  con- 
structed, he  knew  of  it,  and  knew  that  It  was 
being  used,  and  made  no  objection  thereto. 
Hence  if  It  was  a  material  fact  that  he  bad 
or  had  not  knowledge  of  the  construction  of 
the  line  at  the  time  It  was  constructed,  or 
that  he  did  or  did  not  give  his  consent  thereto, 
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we  must  presume  tbat  tbe  Jury  resolved  sucb 
facts  in  favor  of  tbe  state;  and,  under  tbe 
rule  tbat  tbls  court  will  not  welgb  tbe  evi- 
dence where  there  Is  a  conflict,  tbe  question 
is  put  at  rest  by  the  finding  of  tbe  Jury.  It 
Is  upon  these  facta  tbat  we  are  to  determine 
whether  or  not  tbe  verdict  is  contrary  to  law, 
or  contrary  to  the  evidence. 

The  controlling  question  is  simply  tills: 
Has  tbe  owner  of  lands  abutting  upon  a  pub- 
lic highway  sucb  a  proprietary  right  In  tbe 
highway,  to  tbe  center  thereof,  as  to  notify 
and  direct  one  who  is  unlawfully  upon  sucb 
part  of  the  highway  to  depart,  and  win  the 
refusal  and  failure  of  sucb  person  to  depart, 
upon  such  notice,  render  bim  liable  to  prose- 
cution for  trespass  under  tbe  statute?  It  is 
the  firmly  established  rule  in  this  state  that  the 
owner  of  lands  abutting  upon  a  public  high- 
way owns  the  fee  to  the  center  thereof,  sub- 
ject only  to  tbe  easement  which  the  public 
has  for  highway  purposes.  Cooley,  Torts, 
318;  People  v.  Foss,  80  Mich.  564,  45  N.  W. 
480.  Trust  Ck>.  V.  HuntBlnger,  14  Ind.  App. 
156,  42  N.  E.  640.  The  right  of  the  owner 
yields  only  to  tbe  gn^eater  rights  of  tbe  public. 
As  we  have  said,  tbe  only  right  the  public  b&s 
is  simply  an  easement  affording  a  passage  over 
and  along  the  highway.  Trust  Co.  v.  Hunt- 
singer,  14  Ind.  App.  166,  42  N.  E.  640;  Has- 
lett  V.  Railroad  Co.,  7  Ind.  App.  603,  34  N.  E. 
845,  and  cases  there  cited.  It  is  liltewise  set- 
tled that  such  abutting  owner  has  a  special 
proprietary  right  in  tbe  highway,  separate  and 
distinct  from  tbat  of  tbe  general  public,  and 
that  tbis  right  cannot  be  taken  or  Impaired 
without  compensation.  Hasiett  v.  Railroad 
Co.,  supra.  It  has  been  held  by  this  court  that 
tbe  easement  for  road  purposes,  which  grants 
to  tbe  general  public  the  right  to  pass  and  re- 
pass over  a  man's  land,  does  not  carry  with 
it  a  right  to  use  It  for  other  purposes  not  legiti- 
mately connected  with  the  use  of  highways. 
Trust  Co.  V.  Huntslnger,  supra.  It  cannot  be 
said  that  the  construction  of  a  pipe  line  for 
conveying  natural  gas  comes  within  the  uses 
for  which  public  highways  were  Intended.  It 
has  been  held  that  a  right  may  he  granted 
by  tbe  board  of  commissioners  to  construct  a 
pipe  line  along  a  public  highway;  but  It  is 
also  the  law  that  constructing  such  pipe  lines 
is  an  imposition  of  an  additional  burden  upon 
tbe  fee  from  that  embraced  In  the  easement 
for  highway  purposes,  and  that  compensa- 
tion must  be  made  to  the  owner  of  the  fee. 
Kincaid  t.  6as  Co.,  124  Ind.  577,  24  N.  E. 
1066. 

It  seems  to  us  that  when  tbe  Salemonie 
Gas  Company  entered  vtpon  the  lands  in  ques- 
tion, without  tbe  consent  of  tbe  owner  of 
tbe  fee,  and  without  permission  of  tbe  board 
of  county  commissioners,  It  became  a  tres- 
passer, and  was  upon  sucb  lands  unlawfully. 
If  it  was  unlawful  in  tbe  first  place  to  go 
upon  tbe  lands  to  construct  tbe  pipe  line, 
without  the  consent  of  tbe  owner,  it  was  llite- 
wlse  unlawful  to  go  upon  them  to  remove 
tbe  same;   and  hence  when  appellant  was 


upon  the  lands  of  the  prosecuting  witness, 
in  charge  of  a  force  of  men  engaged  in  re- 
moving sucb  pipe  line,  be  was  unlawfully 
there.  While  appellant  was  not  himself  en- 
gaged In  the  manual  removing  of  the  pipe, 
be  was  directing  and  overseeing  the  worlc  of 
removal.  The  evidence  shows  that  appellant 
was  not  standing  or  walking  In  tbe  traveled 
way,  but  was  on  that  side  of  the  road  adja- 
cent to  tbe  land  described,  some  10  or  12 
feet  from  the  center,  and  part  of  the  time 
only  about  2  feet  from  the  fence  Inclosing 
such  lands. 

Appellant  insists  that  as  the  owner  and 
occupant  of  the  land  stood  by  and  saw  tbe 
pipe  line  being  constructed,  made  no  objec- 
tion thereto,  and  by  his  long  silence  acqui- 
esced'therein,  be  is  estopped  from  asserting 
the  right  to  notify  appellant  to  leave  tbe 
premises.  If  the  facts  upon  which  appellant 
relies  to  work  an  estoppel  were  undisputed, 
there  might  be  such  merit  in  bis  position; 
but  there  is  evidence  In  the  record,  as  we 
have  seen,  from  which  the  Jury  might,  and 
doubtless  did,  find  that  the  owner  and  occu- 
pant did  not  know  that  said  line  was  being 
constructed  in  front  of  bis  premises,  imtll 
after  It  was  completed.  Tbe  appellant  urges 
that  the  doctrine  of  estoppel  Is  applicable 
here  In  his  behalf,  on  the  groiind  tbat  Sipe 
stood  by,  had  full  knowledge  tbat  tbe  pipe 
line  was  being  constructed,  and  tbat  he  did 
not,  at  the  time  or  thereafter,  make  any  objec- 
tion or  offer  any  protest,  etc  Counsel  for  ap- 
pellant say:  "Tbe  evidence  shows  clearly 
that  no  objection  was  ever  made  by  the 
prosecuting  witness  at  the  time  of  the  con- 
struction of  tbe  pipe  line,  nor  since  that 
time  up  to  the  commission  of  tbe  alleged 
trespass,  either  to  tbe  construction  or  main- 
tenance of  said  line."  In  tbis  statement 
counsel  are  not  supported  by  tbe  evidence, 
for,  as  we  have  seen,  there  Is  evidence  from 
which  the  Jury  doubtless  did  conclude  tbat 
the  prosecuting  witness  did  not  know  tbat 
the  pipe  line  was  being  constructed  along  his 
lands.  It  is  true  tbat  the  evidence  does  not 
show  tbat  he  made  any  objection  to  tbe 
work  or  maintenance  of  tbe  line  after  Its 
completion,  but  this  is  not  enough  to  create 
an  estoppel  by  conduct.  See  Roberts  t.  Ab- 
bott, 127  Ind.  83,  28  N.  a  665;  Blgelow, 
Estop.  (Ed.  1886)  652.  It  is  true,  as  counsel 
say,  tbat  the  courts  in  this  state  have  repeat- 
edly held  tbat  where  a  landowner  stands  by 
and  permits  a  pipe-line  company  or  a  rail- 
road company  to  construct  a  pipe  line  or  rail- 
road across  his  land,  with  a  full  knowledge 
that  It  Is  being  done,  and  makes  no  objection 
until  tbe  same  Is  constructed,  be  is  estopped 
from  maintaining  an  action  for  possession  of 
the  land,  or  a  suit  In  ejectment,  and  tbat  in 
such  case  his  only  remedy  Is  an  action  for 
damages.  Kincaid  v.  Gas  Co.,  124  Ind.  577, 
24  N.  E.  1066;  Railroad  Co.  y.  Nye,  113  Ind. 
223,  15  N.  B.  261;  Railway  Co.  v.  Allen,  113 
Ind.  581,  16  X.  E.  446;  Railway  Oo.  v.  Solt- 
weddle,  116  Ind.  257,  19  N.  B.  Ill;  Porter  v. 
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Railway  Co.,  125  Ind.  476,  25  N.  E  556;  Rail- 
way Co.  v.  McBroom,  114  Ind.  198,  15  N.  E. 
831;  Railway  Co.  v.  Beck,  119  Ind.  124,  21 
N.  E.  471;  Bravard  v.  Railroad  Co.,  115  Ind. 
1, 17  N.  E.  183;  Sherlock  v.  Railway  Co.,  115 
Ind.  22,  17  N.  E.  171;  Strickler  v.  Railway 
Co.,  125  Ind.  412,  25  N.  E.  455.  With  the 
doctrine  established  by  the  cases  cited,  we 
are  in  full  accord,  but  It  Is  not  applicable 
here,  for  the  facts  are  not  sufficient  upon 
which  It  can  rest 

It  Is  further  urged  by  appellant  that  he 
was  not  guilty  of  the  ofCense  charged,  be- 
cause It  does  not  appear  that  he  was  unlaw- 
fully upon  the  premises  of  the  prosecuting 
witness,  and.  If  he  was  upon  the  premises 
lawfully,  be  could  not  be  there  unlawfully 
until  after  notified  to  depart,  and  hence,  as 
he  was  not  notified  a  second  time  to  depart, 
he  did  not  violate  the  proylsions  of  the  stat- 
ute under  which  he  was  prosecuted.  Ap- 
pellant's reasoning  is  good,  but  his  premise  Is 
unsound,  and  hence  bis  conclusion  not  tena- 
ble. He  assnmes  that  he  was  not,  In  the 
first  Instance,  unlawfully  upon  the  lands  of 
the  prosecuting  witness,  bat  in  this  he  is  in 
error.  As  we  hare  seen,  he  was  there  with- 
out the  license  or  permission  of  the  occupant 
of  the  land.  He  was  not  using  the  highway 
for  any  of  the  purposes  contemplated  by 
law.  He  was  not  even  a  "traveler"  thereon, 
within  the  legal  meaning  of  the  term.  We 
have  already  shown  that  a  public  highway 
is  not  dedicated  to  the  public,  and  maintain- 
ed at  public  expense,  for  the  purpose  of  al- 
lowing pit)e-llnc  and  other  companies  to  con- 
struct and  maintain  pipe  lines  In  and  upon 
them.  Nelthier  a  private  person  nor  a  corpo- 
ration has  any  inherent  right  to  so  use  a 
public  thoroughfare;  and,  where  the  proi»er 
steps  have  not  been  ttiken  to  acquire  such 
right.  It  Is  a  trespass,  within  the  meaning 
of  the  statute,  to  do  so.  So,  when  appellant 
went  upon  the  premises  of  the  prosecuting 
witness  to  take  up  the  pipe  line,  he  was  there 
unlawfully;  and  when  he  refused  to  depart, 
upon  being  notified  to  do  so,  it  was  a  viola- 
tion of  the  statute,  for  which  he  must  an- 
swer. The  case  of  Manning  t.  State,  6  Ind. 
App.  259,  33  N.  E.  253,  cited  by  appellant. 
Is  not  in  point,  and  has  no  controlling  influ- 
ence here.  In  that  case  the  appellant  went 
upon  the  land  of  the  prosecuting  witness  up- 
on her  Invitation.  While  there  he  had  tin 
altercation  with  her,  and  she  ordered  him  to 
depart  It  was  held  that,  as  soon  as  he  was 
ordered  to  depart,  he  was  there  imlawfully; 
and  upon  again  being  notified  to  depart  and 
falling  to  do  so,  he  was  guilty  of  trespass. 
In  the  case  before  us,  appellant  was  unlaw- 
fully upon  the  premises  in  the  first  Instance, 
and  being  notified  to  depart,  and  refusing  to 
■  comply  with  the  notice,  he  violated  the  stat- 
ute. In  his  worl:  on  Roads  and  Streets,  Judgtt 
Elliott  (page  536)  says:  "As  owner  of  tho 
fee,  subject  only  to  the  public  easement,  the 
abutter  has  all  the  ordinary  remedies  of  the 


owner  of  a  freehold.  He  may  maintain  tres- 
pass against  one  who  unlawfully  cuts  and 
carries  away  the  grass,  trees,  or  herbage, 
and  even  against  one  who  stands  upon  the 
sidewalk  In  front  of  his  premises,  and  nscs 
abusive  language  towards  him,  refusing  to 
depart  And  one  who  destroys  and  recon- 
structs a  highway  Is  a  tresi)asser,  although 
he  makes  a  new  way  upon  his  own  premises 
equally  safe  and  convenient  The  abutter 
may  also  maintain  ejectment  against  a  rail- 
road company  which  has  placed  its  track  up- 
on bis  side  of  the  street  without  paying  or 
tendering  damages  therefor,  or  against  an 
Individual  who  has  wrongfully  and  unlaw- 
fully encroached  thereon."  In  support  of  the 
foregoing  quotation,  the  following  authori- 
ties are  cited:  3  Kent;  Comm.  432;  Ang. 
Hlghw.  §  319;  Goodtltle  v.  Alker,  1  Burrows, 
133;  Adams  r.  Emerson,  6  Pick.  57;  Bobbins 
V.  Borman,  1  Pick.  122;  Cole  y.  Drew,  44 
Vt  49;  Chambers  v.  Furry,  1  Yeates,  167; 
Oooley,  Torts,  318;  Clark  ▼.  Dasso,  34  Mich. 
86;  Baker  v.  Shephard,  21  N.  H.  208;  Ad- 
ams V.  Rivers,  11  Barb.  390;  Hunt  T.  Rich, 
38  Me.  195;  Ruggles  v.  Lesure,  24  Pick.  187; 
Weathered  v.  Bray,  7  Ind.  706;  Railroad  Co. 
V.  Rodel,  89  Ind.  128.  Abutting  owners  have 
the  exclusive  right  to  the  soil,  subject  only 
to  the  easement  of  the  right  of  passage  In 
the  public,  and  the  Incidental  right  of  prop- 
erly fitting  the  way  for  use.  Elliott,  Roads 
&  S.  p.  519,  and  authorities  there  cited. 
Subject  only  to  the  public  easement,  the 
proprietor  has  all  the  usual  rights  and  rem- 
edies of  the  owner  of  a  freehold.  As  was 
said  by  Elliott,  J.,  In  Kincald  v.  Gas  Co..  su- 
pra: "Subject  to  the  right  of  the  public,  the 
owner  of  the  fee  of  a  rural  road  retains  all 
rights  and  interest  in  It  He  remains  the 
owner,  and,  as  such,  his  rights  are  very  com- 
prehensive,"—citing  Hydraulic  Co.  v.  Butler, 
91  Ind.  134;  Turnpike  Co.  v.  Green,  99  Ind. 
205.  Again,  in  the  same  case,  it  was  said: 
"The  appropriation  of  the  land  for  a  rural 
highway  did  not  entlOe  the  local  officers  to 
use  It  for  any  other  than  highway  purposes, 
although  they  did  not  acquire  a  right  to  use 
it  for  all  purposes  legitimately  connected 
with  the  local  system  of  highways.  A  use 
for  any  other  than  a  legitimate  highway 
purpose  is  a  taking,  within  meaning  of  the 
constitution,  inasmuch  as  it  imposes  an  addi- 
tional burden  upon  the  land,"  etc.  "The  au- 
thorities, although  not  very  numerous,  are 
harmonious  upon  the  proposition  that  laying 
gas  pipes  In  a  suburban  road  is  an  imposi- 
tion of  an  additional  burden,"  etc.  From 
the  authorities  we  are  unable  to  reach  any 
conclusion  other  than  that  appellant  was  un- 
lawfully upon  the  lands  described  in  the  affi- 
davit, and,  under  the  facts  shown  by  the 
record,  was  guilty  of  trespass.  Judgment 
affirmed. 

HENLET.  J.,  took  no  part  in  the  decision 
of  this  case. 
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WIDERSTJM  et  al.  v.  BENDER  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Sutfollt.    Jan.  7,  1899.) 

Tax  Sale— RioHT  to  Redeem— Equitt. 

1.  While  St.  1888.  c.  390,  §  76,  conferring 
equity  powers  on  the  supreme  judicial  court  in 
all  cases  of  sale  of  real  estate  for  the  payment 
of  taxes,  if  relief  is  sought  in  five  years,  does 
not  extend  the  time  of  redemption  to  five  years, 
it  allows  the  court  to  decree  redemption  on  a 
bill  filed  within  five  years,  if  the  circumstan- 
ces render  it  equitable. 

2.  Complainants  were  owners  of  a  remainder 
in  fee  of  a  life  estate.  The  holder  of  the  life 
estate  (whose  duty  it  was  to  pay  the  taxes) 
and  another  purchased  the  tax  title,  keeping 
the  sale  a  secret  in  order  to  cause  complain- 
ants to  lose  their  right  of  redemption,  and,  in- 
tending to  prevent  redemption,  wrongfully  con- 
spired to  defraud  complainants.  More  than 
two  and  less  than  five  years  after  the  sale,  they 
joined  in  a  deed  to  defendant.  It  was  not  al- 
leged that  defendant  purchased  without  notice 
of  the  right  to  redeem,  nor  did  defendant  aver 
a  purchase  without  notice.  Held  sufficient  to 
show  such  an  equity  as  entitled  complainants 
to  redeem  under  St  1888,  c.  390,  {  76. 

Appeal  from  supreme  Judicial  court,  Suffolk 
county. 

BUI  by  Ludwig  Wldersum  and  others 
against  Anton  Bender  and  others  for  the  re- 
demptlon  of  certain  real  estate  from  a  tax 
sale.  There  was  a  decree  for  plaintiffs,  and 
defendant  Relchardt  appeals.    Modified. 

F.  0.  Dowd,  for  appellant  T.  F.  McDon- 
ough  and  J.  M.  Mlnton,  for  appellees. 

BARKER,  J.  The  tax  sale  from  which  the 
plaintiffs  seek  to  redeem  took  place  on  October 
18,  1893,  and  this  blU  was  filed  on  April  10, 
1897.  Under  the  provisions  of  St  1888,  c 
390,  i  76,  this  court  has  equity  powers  In  all 
cases  of  taking  or  sale  of  real  estate  for  the 
payment  of  taxes  assessed  thereon.  If  relief 
is  sought  within  five  years  from  the  taking 
or  sale.  While  this  provision  does  not  in 
every  case  extend  the  time  of  redemption  to 
five  years.  It  allows  the  court  to  decree  re- 
demption ui)on  a  blU  filed  within  five  years 
from  the  sale,  if  the  circumstances  render  It 
equitable.  O'Day  v.  Bowker,  143  Mass.  59,  9 
X.  E.  16.  See,  also.  Smith  v.  Smith,  150 
Mass.  74,  22  N.  E.  437;  St  1849,  c.  213,  f 
2;  St  1866,  c.  239,  f  4;  Gen.  St  c.  12,  $  42; 
St  1878,  c.  266,  §  14;  Pub.  St  c.  12,  §S  49, 
66;  St  1888,  c.  390,  §8  57,  76;  MItcheU  t. 
Green,  10  Mete.  (Mass.)  101;  Rand  t.  Robin- 
son, 11  Cuah.  289;  Parker  y.  Baxter,  2  Gray, 
190;  .Simonds  v.  Towne,  4  Gray,  608;  Rogers 
V.  Rutter,  11  Gray,  410;  Tinslar  v.  Davis,  12 
Allen,  80;  Faxon  v.  Wallace,  98  Mass.  44; 
Loud  V.  City  of  Charlestown,  99  Mass.  209; 
Gladwin  v.  French,  112  Mass.  186,  187;  Dew- 
ey T.  Donovan,  126  Mass.  337;  Langley  t. 
Chapin,  134  Mass.  88;  Sherwin  v.  Bank,  137 
Mass.  446,  447. 

As  there  Is  no  report  of  the  evidence,  or  of 
the  facts  found  by  the  single  Justice,  the  only 
question  brought  up  by  the  defendant's  appeal 
is  whether  the  decree  Is  one  which  could  be 
entered  upon  the  bilL   We  think  that  the  bill 


alleges  circumstances  which  make  It  equitable 
to  allow  the  plaintiffs  to  redeem.  They  were 
owners  of  a  remainder  In  fee,  after  the  life  es- 
tate of  the  defendant  Bender,  whose  duty  It 
was  to  pay  the  tax.  Bender  and  Hormel, 
who  purchased  the  tax  title  a  week  after  the 
sale,  kept  the  sale  secret  from  the  plaintiffs, 
In  order  to  cause  them  to  lose  the  right  of  re- 
demption, and,  intending  to  prevent  the  plain- 
tiffs from  redeeming,  wrongfully  conspired  to 
defraud  them.  Bender  (owning  the  life  estate) 
and  Hormel  (owning  the  tax  title),  on  Decem- 
ber 3, 1896,  more  than  two  years  and  less  than 
five  from  the  tax  sale.  Joined  In  a  deed  to 
the  defendant  Relchardt,  wbich  gave  her  the 
fee  it  the  tax  title  could  not  be  redeemed; 
and  she  gave  back  to  Hormel  a  mortgage,  yet 
outstanding.  It  is  not  alleged  that  Relchardt 
took  with  notice  of  the  right  to  redeem,  nor 
that  she  was  a  party  to,  or  chargeable  with 
knowledge  of,  the  fraud  or  conspiracy  of  Ben- 
der and  Hormel.  But  her  answer  does  not 
allege  that  she  was  a  purchaser  without  notice 
and  in  good  faith,  and  such  an  allegation,  if 
made,  might  not  hare  been  proved.  There 
was  nothing  to  prevent  a  finding  that  the  ap- 
pellant took  her  title  under  such  circumstances 
as  made  it  equitable  to  allow  the  plaintiffs  to 
redeem. 

The  decree,  therefore,  cannot  be  reversed 
because  of  the  defendant's  appeal.  It  Is  evi- 
dent, however,  that  it  does  not  give  the  plain- 
tiffs all  the  relief  to  which  they  are  entitled. 
The  defendant  Hormel  should  execute  and  de- 
liver a  release  of  the  plaintiffs'  remainder 
from  the  operation  of  his  mortgage.  An  in- 
spection of  the  record  shows  that  the  single 
Justice  directed  a  decree  for  the  plaintiffs  as 
against  all  the  defendants  except  Welch,  the 
original  purchaser  at  the  tax  sale,  who  sold 
out  bis  title  immediately  after  the  sale,  and 
who  by  his  answer  said  that  he  had  no  In- 
terest In  the  estate.  The  result  Is  that  the 
decree  is  to  be  afikmed,  with  costs  of  the  ap- 
peal, but  with  leave  to  the  plaintiffs  to  apply 
to  a  single  Justice  for  a  modification  of  the 
decree  as  against  the  defendants  Bender  and 
Hormel,  and  requiring  Hormel  to  release  the 
plaintiffs'  remainder  from  the  operation  of  his 
mortgage,  and  that  a  decree  be  entered  by  the 
single  justice  dismissing  the  bill  as  against  the 
defendant  Welch,  but  without  costs.  So  or- 
dered. 


(172  Haaa.  417) 

ATTORNEY  GENERAL  v.  MacCABE. 

(Supreme  .Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  7,  1899.) 

MnxiciPAL  Corporations— BoAKDS  op  Health- 
Validity  OP  OBniSANOBS — City  Physicians. 
1.  Under  Gloucester  City  Charter  (St.  1873, 
c.  246).  providing  (section  13)  that  "the  city 
council  shall  annually  •  •  •  elect  by  joint 
ballot,  in  convention,  •  ♦  •  a  city  physi- 
cian," etc.;  and  (section  29)  that  "all  power 
and  authority  now  vested  by  law  in  the  board 
of  health  of  the  town  of  Gloucester,  or  in  the 
selectmen  thereof,  shall  be  transferred  to  and 
vested  in  the  city  council";  and  Gen.  St  c.  26, 
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«  1.  2  (Pab.  St  c.  80,  IJ  8,  4),  In  force  wh«» 
the  charter  was  passed,  which  provide  that  "a 
town  respecting  which  no  provision  is  made  by 
special  law  for  choosing  a  board  of  health  may, 
at  its  annual  meeting  or  at  a  meeting  legally 
warned  for  the  purpose,  choose  a  board  of 
health,  •  •  •  or  may  choose  a  health  of- 
ficer." and,  "if  no  such  board  or  officer  is  chos- 
en, the  selectmen  shall  be  the  board  of  health," 
and  that,  "except  where  different  provision  is 
made  by  law,  the  city  council  of  a  city  may  ap- 
point a  board  of  health,"  and,  "in  default  of 
the  appointment  of  a  board  with  full  powers, 
the  city  council  shall  have  the  powers  and  per- 
form the  duties  prescribed  to  boards  of  health 
fn  towns,"— Ord.  c.  12,  8  1  (printed  in  1886), 
providing  that  "the  mayor  shall  appoint,  sub- 
ject to  the  approval  of  the  city  council,  two 
persons,  not  members  of  the  city  council,  who, 
together  with  the  city  physician,  shall  consti- 
tute the  board  of  health,"  was  invalid. 

2.  St.  1878,  c.  21  (Pub.  St.  c.  80,  $  15),  pro- 
viding that,  in  cities  where  the  city  physician 
is  ex  officio  a  member  of  the  board  of  health, 
he  shall  be  appointed  by  the  mayor,"  etc.,  has 
no  application  to  the  city  of  Gioncester,  wliich 
never  accepted  St.  1877,  c.  133  (Pub.  St.  c. 
80,  ii§  7-12),  relating  to  city  boards  of  health, 
as  the  section  quoted  applies  only  to  cities 
which  have  accepted  the  other  five  sections 
cited. 

8.  A  city  physician,  though  duly  elected  by 
the  city  council,  is  not  ex  officio  a  member  of 
the  board  of  health,  where  the  ordinance  mak- 
ing him  such  is  invalid. 

Report  from  supreme  judicial  court,  Suf- 
folk county;  Holmes,  Judge. 

Information  in  the  nature  of  quo  warranto 
by  tbe  attorney  general  against  one  Mac- 
Cabe,  as  city  physician  of  the  city  of  Glouces- 
ter.   Submitted  on  report    Dismissed. 

Edgar  S.  Taft,  for  attorney  general.  H.  J. 
Edwards  and  R.  B.  Harding,  for  respondent 

FIBIJ),  C.  J.  Section  18,  c.  246,  St  1873  (be- 
ing the  charter  of  the  city  of  Gloucester),  is 
as  follows:  "The  city  council  shall  annual- 
ly, as  soon  after  their  organization  as  may 
be  convenient  elect  by  Joint  ballot  in  con- 
vention, a  treasurer,  collector  of  taxes,  city 
clerk,  one  or  more  superintendents  of  blgb- 
ways,  and  a  city  physician,  and  by  concur- 
rent vote  a  city  solicitor  and  city  auditor, 
who  shall  hold  their  offices  respectively  for 
the  term  of  one  year,  and  until  their  succes- 
sors are  chosen  and  qualified:  provided, 
however,  that  either  of  the  officers  named  In 
this  section  may  be  removed  at  any  time  by 
the  city  council,  for  sufficient  cause."  Sec- 
tion 29  of  said  chapter  is  as  follows:  "All 
power  and  authority  now  vested  by  law  In 
the  board  of  health  of  the  town  of  Glouces- 
ter, or  in  tbe  selectmen  thereof,  shall  be 
transferred  to  and  vested  in  the  city  council, 
to  be  by  them  exercised  In  such  manner  as 
they  may  deem  expedient"  The  report  of 
this  case  by  the  single  justice  is  as  follows: 
"It  was  admitted  that  the  respondent  was 
elected  city  physician  on  January  3,  1S98,  by 
city  council  of  Gloucester,  by  Joint  ballot 
in  convention,  and  was  sworn  In  as  member 
of  the  body  acting  as  board  of  health  on 
January  4,  1898,  subject  to  the  question 
whether  such  an  election  was  valid,  and 
whether  said  board  of  health  was  lawfully 


appobited,  as  will  be  stated.  He  was  elect- 
ed chairman  of  said  board,  and  has  contin- 
ued to  act  as  such.  At  the  foregoing  dates 
the  respondent  was  an  alien,  although  he 
was  naturalized  on  January  15,  1898.  By 
chapter  12,  i  1,  of  the  ordinances  of  Glouces- 
ter, printed  in  1886,  which  may  be  referred 
to,  'In  the  month  of  January  the  mayor 
shall  appoint,  subject  to  the  approval  of  the 
city  council,  two  persons,  not  members  of 
the  ci^  council,  who  together  with  the  city 
physician,  shall  constitute  the  board  of 
health  of  the  city  of  Gloucester.  The  per- 
sons so  appointed  shall  enter  upon  tbe  duties 
of  their  office  forthwith.  •  •  ••  The 
board  of  health  above  referred  to  was  ap- 
pointed under  this  ordinance.  The  respond- 
ent denied  the  validity  of  the  ordinance,  on 
the  ground  that  by  the  charter  (St  1873,  c. 
246,  §  29)  'all  power  and  authority  now  vest- 
ed by  law  In  the  board  of  health  of  the  town 
of  Gloucester,  or  In  the  selectmen  thereof, 
shall  be  transferred  to  and  vested  in  the 
city  council,  to  be  by  them  exercised  in  such 
a  manner  as  they  may  deem  expedient' 
The  respondent  also  contended  that  this  was 
a  'different  provision  made  by  law,'  which 
excluded  the  operation  of  Pub.  St  c.  80,  S  4, 
or  St  1805,  c.  332.  The  relator  contended 
that,  either  by  the  charter  or  by  the  last- 
cited  statutes,  the  appointment  of  the  board 
of  health  was  valid,  and.  If  so.  It  was  not 
denied  that  the  respondent,  If  duly  elected, 
would  be  a  member  of  it,  ex  officio,  under 
the  ordinance.  The  resi)ondent  further  con- 
tended that,  If  the  above  proposition  should 
be  ruled  against  him,  still  bis  office  was 
open  to  be  held  by  an  alien.  The  relator 
maintained  the  contrary,  and  also  that  the 
election  of  tbe  respondent  was  void  by  St 
1878k  c.  21,  now  embodied  in  Pub.  St  c.  80. 
1 15,  which  he  contended  repealed  section  13 
of  the  charter,  In  pursuance  of  which  the  re- 
spondent was  elected,  so  far  as  that  section 
referred  to  the  city  physician;  the  city  hav- 
ing continued  to  elect  In  the  old  way  since 
the  passage  of  the  act  of  1878.  The  city  has 
appointed  a  board  of  health  In  the  mode 
above  stated  since  1881,  kiclnsive,  and  In 
other  ways  from  an  earlier  date.  The  re- 
spondent Is  not  entitled  to  hold  his  office,  on- 
less  this  report  discloses  a  right  on  bis  part 
to  do  so.  Whether  such  a  right  is  disclosed. 
I  report  for  the  consideration  of  the  fnll 
court" 

Gen.  St  c.  26,  8{  1.  2,  In  force  when  the 
charter  was  passed,  are  as  follows: 

"Section  1.  A  town  respecting  which  no 
provision  is  made  by  special  law  for  choos- 
ing a  board  of  health  may,  at  Its  annual 
meeting  or  at  a  meeting  legally  warned  for 
the  purpose,  choose  a  board  of  health,  to  con- 
sist of  not  less  than  three  nor  more  than 
nine  persons;  or  may  choose  a  health  officer. 
If  no  board  or  officer  is  chosen  tbe  select- 
men shall  be  the  board  of  healtb. 

"Sec.  2.  Except  where  different  provision 
is  made  by  law  tbe  city  council  of  a  dty 
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may  appoint  a  board  of  Health;  may  con- 
stitute either  branch  of  such  conncll,  or  a 
Joint  or  separate  committee  of  their  body, 
a  board  of  health,  either  for  general  or  spe- 
cial purposes,  and  may  prescribe  the  manner 
in  which  the  powers  and  dntles  of  the  board 
shall  be  exercised  and  carried  Into  effect. 
In  default  of  the  appointment  of  the  board 
with  full  powers  the  city  council  shall  have 
the  powers  and  perform  the  duties  prescrib- 
ed to  boards  of  health  In  towns."  See  Pub. 
St  c.  80,  H  3.  4. 

The  ordinance  referred  to  In  the  report  as 
chapter  12,  S  1,  of  the  ordinances  of  Glouces- 
ter, printed  In  1886,  was  plainly  not  passed 
in  pursuance  of  any  of  the  statutes  we  have 
cited;  and  we  know  of  no  statute  In  force 
In  the  city  of  Gloucester  which  authorizes 
the  mayor  to  appoint  the  members  of  the 
board  of  health,  either  with  or  without  the 
approval  of  the  city  council.  It  does  not  ap- 
pear that  St  1877,  c.  133,  was  ever  accept- 
ed by  the  legal  voters  of  the  city  of  Glouces- 
ter; and,  therefore,  it  does  not  appear  that 
Pub.  St  c.  80,  {  16,  Is  in  force  in  that  city. 
St  1878,  c.  21  (now  Pub.  St  c.  80,  t  15), 
is  confined  to  cities  wlilch  have  accepted  St 
1877,  c.  133,  or  the  corresponding  provisions 
of  the  Public  Statutes.  See  Pub.  St  c.  80,  Si 
7-12;  Com.  v.  Swasey,  133  Mass.  538.  It 
therefore,  does  not  appear  that  the  city  coun- 
cil was  authorized  to  pass  the  ordinance  re- 
cited in  the  report  In  the  absence  of  stat- 
utory authority,  the  city  council  could  not 
delegate  to  the  mayor  its  power  to  appoint 
a  board  of  health. 

We  take  judicial  notice  of  the  acts  Incor- 
porating the  city  of  Gloucester,  as  well  as  of 
the  General  Statutes  (Pub.  St  c.  169,  {  68); 
but  we  cannot  take  notice  of  the  ordinances 
of  the  city,  unless  they  were  put  in  evidence. 
We  are,  therefore,  confined  to  the  ordinances 
referred  to  in  the  report 

The  respondent  appears  to  have  been  duly 
elected  city  physician  by  the  city  council, 
but  he  is  not  ex  officio  a  member  of  the 
board  of  health,  as  the  ordinance  making 
him  so  does  not  appear  to  be  valid.  It  Is 
not  contended  that  an  alien  is  not  eligible 
to  the  office  of  the  city  physician,  when  the 
city  physician  to  not  a  member  of  the  board 
of  health.  As  the  respondent  appears  to 
have  been  duly  elected  city  physician  by  the 
city  council,  the  Information  must  be  dis- 
missed.   So  ordered. 


(172  Mass.  $40) 

CHAUNCBT  et  al.  v.  TOWN  OF  LEOMIN- 
STER. 
(Supreme  Tndidal  Court  of  Massachusetts. 

Worcester.  Jan.  6,  1890.) 
BPEciFro  pBBronuANOs— Failuks  or  Titlb. 
Specific  performance  was  asked  of  an 
agreement  for  the  purchase  of  land,  whereby  a 
good  title  was  to  be  famished  by  complainant 
free  from  all  incumbrances.  The  title  to  cer- 
tain shares  of  heirs  was  subject  to  be  taken 
for  debts  of  their  decedents,  and,  while  there 


was  no  evidence  of  any  such  debts,  sufficient 
time  had  not  elapsed  to  raise  a  presumptioii 
that  administration  would  not  be  granted. 
Held,  that  the  failure  of  defendant  to  prove 
that  there  were  such  debts  was  not  enough  to 
show  that  the  risk  was  so  small  that  he  ought 
to  be  compelled  to  assume  It. 

Report  from  superior  court,  Worcester  coun- 
ty; John  Hopkins,  Judge. 

Bill  by  Ellhu  Chauncey  and  others  against 
the  town  of  Leominster,  in  Worcester  county, 
for  specific  performance  of  an  agreement  for 
the  sale  of  real  estate.  Case  reported,  and 
blU  dismissed. 

E.  P.  Pierce  and  3.  A.  Stiles,  for  plaintiffs. 
Hamilton  Mayo,  for  defendant 

BARKER,  J.  The  chief  difficulties  in  the 
decision  of  this  case  arise  from  the  loose  way 
In  which  it  has  been  conducted,  and  the  man- 
ner in  which  it  has  been  reserved  for  the  de- 
termination of  the  full  court.  The  bill  alleges 
that  the  defendant,  by  an  agreement  In  writ- 
ing dated  August  3,  1896,  and  set  out  5y 
copy,  agreed  to  buy  of  the  plaintiffs  certain 
land,  for  a  sum  named;  that  the  plaintiffs 
have  always  been  ready  and  have  offered  to 
perform  the  agreement  on  their  part  and 
have  asked  the  defendant  to  perform  It  on  its 
part  and  that  the  defendant  has  refused. 
One  term  of  the  agreement  set  out  is  that 
the  land  was  to  be  conveyed  within  two 
months  from  the  date  of  the  agreement  and 
that  the  defendant  should  pay  the  price  on 
the  delivery  of  the  deeds,  if  they  conveyed 
a  good  and  dear  titte  to  the  premises  free 
from  all  incumbrances.  The  bill  was  filed 
on  March  31,  1897.  The  answer  admits  the 
execution  of  the  agreement;  states  that  the 
defendant  denies  that  the  plalutlffs  have  a 
good  and  clear  tiUe  to  the  land,  free  from 
all  Incumbrances,  and  will  require  the  plain- 
tiffs to  prove  tltie;  and  states,  further,  that 
there  are  many  defects  in  the  record  tiUe 
which  can  be  cured,  if  at  all,  only  by  a  re- 
sort to  parol  evidence,  and  a  long  and  diffi- 
cult investigation  of  facts;  that  the  title  Is 
not  a  marketable  one,  such  as  can  be  sold 
to  a  reasonable  purchaser  or  mortgaged  to  a 
reasonable  mortgagee;  and  that  it  would  not 
be  equitable  to  decree  specific  performance. 
A  supplemental  answer  alleges  that  before 
the  filing  of  the  bill  the  defendant  notified 
the  plaintiffs  that  it  would  not  accept  the 
deeds  tendered,  and  that  since  the  giving  of 
such  notice  there  has  been  such  a  change  of 
circumstances  as  would  make  a  decree  for 
specific  performance  Inequitable;  that  at  the 
time  of  the  agreement  the  defendant's  high- 
school  building  was  so  overcrowded  that  it 
was  necessary  for  the  defendant  at  once  to 
provide  additional  school  accommodations, 
either  by  erecting  a  new  building  for  Its  high 
school,  or  building  additional  houses  for  the 
lower  grades,  and  remodeling  its  high-school 
building  for  the  purpose  of  Its  high  school; 
that  in  June,  1896,  the  town  voted  to  buy 
the  land  for  a  high-school  building,  and  in 
October,  1886,  voted  to  build  a  new  high- 
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school  building;  that,  after  the  plalntifts  fail- 
ed to  furnish  a  satisfactory  title  to  the  land, 
the  defendant  took  no  further  action  towards 
erecting  a  new  high  school,  and  on  March  1, 
1897,  voted  to  build  two  new  school  houses, 
which  it  had  built  before  the  hearing  before 
the  master,  and  had  remodeled  its  high-school 
building  for  the  purposes  of  Its  high  school, 
and  no  longer  desires  to  build  a  new  high- 
school  building,  and  has  no  use  for  the  land. 
It  does  not  appear  when  the  supplemental  an- 
swer was  filed,  but  from  the  reference  hi  it 
to  the  hearing  before  the  master  it  would 
seem  to  hare  been  after  that  hearing.  No 
replication  appears  to  have  been  made  by  the 
plalntifTs  to  either  answer.  At  some  time  the 
case  was  referred  to  a  special  master.  The 
rule  to  the  master  Is  not  set  out,  but  it  seems 
from  his  report,  and  from  the  report  of  the 
learned  justice  of  the  superior  court  who  re- 
served the  case  for  the  determination  of  the 
full  court,  to  have  been  a  rule  requiring  the 
master  to  find  the  facts,  although  upon  the 
record  the  parties  were  not  at  Issue.  It  ap- 
pears from  the  master's  report  that  he  heard 
the  parties  on  October  22,  1897,  and  that  evi- 
dence was  put  In  before  him.  His  report  was 
made  March  30,  1898.  No  exceptions  were 
taken  to  It  by  the  parties.  The  report  states 
no  questions  as  questions  of  law.  There  Is 
no  order  affirming  the  master's  report  The 
report,  which  reserves  the  case  for  the  full 
court,  says  that  the  case  was  beard,  and  so 
reserved  by  the  court  below,  upon  the  plead- 
ings and  master's  report;  but  adds  that  at 
the  hearing  the  defendant  admitted  there  had 
been  no  change  In  the  value,  quality,  or  con- 
dition of  the  land,  and  no  laches  on  the  part 
of  the  plalntlCFs  In  clearing  the  title. 

Recurring  to  the  blU,  It  appears  from  the 
agreement  that  the  plaintiffs  purported  to 
act  in  making  It,  not  only  for  themselves, 
but  as  agents  of  numerous  other  persons, 
who,  with  the  plaintiffs,  are  named  in  It,  and 
are  described  in  It  as  the  party  of  the  first 
part  None  of  these  other  persons  are  par- 
ties to  the  cause.  While  the  plaintiffs  agree 
to  sell  the  land,  neither  the  bill  nor  the  agree- 
ment alleges  that  the  plaintiffs  themselves 
had  title  to  the  land,  and  the  agreement  Is 
that  It  Is  to  be  conveyed  by  deeds  from  its 
owners,  for  which  deeds  the  defendant  Is  to 
pay  the  purchase  price  upon  their  delivery, 
if  they  convey  to  the  defendant  a  good  and 
clear  title,  free  from  all  Incumbrance.  That 
part  of  the  first  answer,  therefore,  In  which 
the  defendant  says  that  it  denies  that  the 
plaintiffs  have  a  good  and  clear  title  to  the 
land,  free  from  Incumbrance,  and  will  re- 
quire the  plaintiffs  to  prove  their  title  there- 
to, is  not  a  denial  of  any  allegation  made  In 
the  bill  or  necessary  to  the  case  stated  by  the 
bill.  If  it  is  to  be  treated  as  an  allegation 
of  a  fact  In  defense,  the  fact  Is  not  ma- 
terial, under  the  bill.  The  answer  does  not 
deny  the  allegations  of  the  bill  that  the 
plaintiffs  have  always  been  ready  and  have 
offered  to  perform  the  agreement  on  their 


part,  and  there  Is  no  direct  averment  by  the 
defendant  that  the  deeds  tendered  to  It  by 
the  plaintiffs  did  not  convey  a  good  and 
clear  title  to  the  land.  On  the  other  band, 
the  plaintiffs  have  not  joined  issue  on  the  al- 
legation of  the  answer  that  there  are  many 
defects  tn  the  record  title  to  the  land,  which 
can  only  be  cured  by  a  resort  to  parol  evi- 
dence, and  a  long  and  difficult  Investigation 
of  facts,  and  that  the  title  Is  not  marketable. 
From  the  master's  report  It  appears  that 
the  agreement  was  duly  made,  and  the  neces- 
sary appropriation  made  by  the  defendant  to 
provide  for  the  payment  of  the  purchase 
money.  The  land  consisted  of  some  17^ 
acres.  In  three  contiguous  parcels.  On  Sep- 
tember 29,  1896,  the  plaintiffs  tendered  deeds, 
which  they  asserted  were  sufficient  to  con- 
vey to  the  defendant  a  good  and  clear  title 
to  the  whole  land.  At  this  time  the  defend- 
ant was  not  in  funds  to  pay  the  purchase 
money,  and  also  desired  time  to  make  an 
examination  of  the  title,  and  It  was  then 
agreed  that  time  should  be  allowed  for  this 
purpose,  and  that  in  the  meantime  the  deeds 
should  be  left  with  the  chairman  of  the  se- 
lectmen. In  November  following,  the  de- 
fendant notified  the  plaintiffs  of  certain  de- 
fects which  it  asserted  existed  In  the  title. 
The  deeds  tendered  were  sufficient  in  form 
to  satisfy  the  agreement,  and  the  defendant 
admitted  they  were  sufficient  to  convey  good 
title  to  two  of  the  three  lots  constituting  the 
land,  but  asserted  that  they  were  not  sufficient 
to  convey  a  good  title  to  the  other  lot,  because 
the  title  of  the  grantors  to  some  fractional 
Interests  In  this  lot  came  through  deceased 
persons,  of  whose  estates  there  Is  no  record 
of  settlement  in  the  probate  courts..  In  fact 
the  plaintiffs,  as  trustees,  owned  »*/ioo  of 
this  lot,  and  the  defendant  admitted  the  suf- 
ficiency of  that  title  and  of  the  deeds  ten- 
dered to  convey  It  As  to  the  remaining 
'*'/iao  of  the  lot  the  plaintiffs  asserted  that 
the  title  was  In  one  Nancy  Salisbury  at  the 
time  of  her  death,  In  1865.  The  defendant 
admitted  that  the  deeds  tendered  were  suffi- 
cient to  convey  all  the  title  which  Nancy 
Salisbury  had  at  her  death,  but  asserted  that 
her  title  was  defective  for  want  of  settle- 
ment in  probate  of  the  estates  of  six  persons, 
through  whom  her  title  was  derived.  These 
persons  were  (1)  Lucretla  Farley,  who  died 
In  HoUis,  N.  H.,  In  1819,  owning  i/i»  of  the 
lot  and  leaving  a  husband  and  four  children; 
(2)  Luclnda  Gardner,  who  died  at  Leomin- 
ster, in  1826,  owning  i*/io»  of  the  lot,  and 
leaving  as  her  heirs  and  next  of  kin  eleven 
brothers  and  sisters  and  the  Issue  of  a  de- 
ceased sister;  (3)  Francis  Gardner,  Jr.,  who 
died  in  1835,  owning  I'/ioo*  and  leaving  a 
widow  and  five  children;  (4)  Delia  L.  Gard- 
ner, who  died  at  Boston,  in  1812,  owning 
^*/soo.  and  leaving  a  mother  and  four  broth- 
ers and  sisters;  (5)  Henry  G.  Seaver,  who  died 
at  Boston,  in  1838,  owning  i«/4oo.  and  leav- 
ing three  brothers  and  sisters;  (6)  Mary  Whit- 
comb,  who  died  at  Bolton,  in  1852,  owning 
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Vioo>  and  leaving  two  children  and  tbe  issue 
of  a  deceased  child.  Nancy  Salisbury's  title  to 
>/ioo  ot  this  lot  was- from  the  heirs  of  John 
Gardner,  who  died  August  26,  1836.  After 
the  deeds  were  tendered  to  the  defendant, 
and  after  the  defendant  had  objected  that 
Nancy  Salisbury's  title  was  defective  because 
the  estates  of  the  six  persons  named  had  not 
been  settled  in  probate  court,  and  at  some 
time  in  the  same  November,  the  parties  as- 
certained the  fact  that  the  deed  from  John 
Gardner's  heirs  to  Nancy  Salisbury  contain- 
ed no  habendum,  and  operated  to  convey  to 
her  an  estate  for  her  life  only,  so  that  the 
title  to  John  Gardner's  Vioo  ^as  then  In 
the  persons  entitled  to  claim  through  his 
heirs.  The  master's  report  does  not  state 
that  any  other  agreement  for  an  extension  of 
time  was  made  by  the  parties  except  the  pre- 
vious one  made  on  September  29,  1896,  when 
it  was  agreed  by  the  parties  that  time  should 
be  allowed  for  the  defendant  to  make  an  ex- 
amination of  title;  nor  does  the  report  state 
that  the  subsequent  efForts  of  the  plaintiffs 
to  cure  the  defect  In  the  title  which  came 
through  John  Gardner  were  made  at  the  re- 
quest or  with  the  Icnowledge  of  the  defend- 
ant; nor  does  the  master's  report  state  that 
upon  the  discovery  that  the  deed  from  the 
heirs  of  John  Gardner  had  no  habendum,  and 
that  i/ioo  of  the  lot  was  not  conveyed  by 
.  the  deeds  tendered  to  the  defendant,  the  lat- 
ter considered  the  bargain  off,  and  would  not 
longer  hold  Itself  bound  to  take  and  pay  for 
the  land,  or  that  it  so  notified  the  plaintiffs. 
The  plaintiffs  did  In  fact,  In  January  and 
February,  1897,  procure  to  one  of  themselves 
deeds  from  28  persons,  who  were  all  the 
persons  who  had  any  interest  In  the  land,  by 
descent  or  by  will,  from  John  Gardner,  or 
those  taking  under  him;  and  In  the  latter 
part  of  February,  1897,  the  plaintiffs  ten- 
dered to  the  defendant  an  additional  deed, 
conveying  all  the  Interest  so  acquired.  The 
master's  report  does  not  state  whether  the 
deeds  tendered  on  September  26,  1896,  still 
remain  In  the  custody  of  the  chairman  of  the 
selectmen.  Upon  the  making  of  the  tender 
of  the  last  deed,  In  February,  1897,  the  de- 
fendant objected,  to  the  title  which  the  deed 
purported  to  convey,  that  it  came  by  descent 
from  persons  deceased  of  whose  estates  there 
Is  no  record  of  settlement  In  the  probate 
courts,  and  that  for  that  reason  the  title 
was  insufficient. 

John  Gardner  died  at  Lieomlnster  on  Au- 
gust 24,  1856,  and  there  is  no  record  of  the 
settlement  of  his  estate  In  the  probate  court 
There  was  some  evidence  before  the  master 
that  be  left  a  will,. but  the  master  finds  that 
he  died  intestate,  leaving  as  his  heirs  six 
children  and  the  issue  of  a  deceased  child, 
to  whom  his  title  passed  by  descent  Be- 
tween John  Gardner  and  the  grantor  In  the 
deed  tendered  to  the  defendant  in  February, 
1897,  there  were  Instances  In  which  the  title 
lo  undivided  interests  in  the  lot  passed  by 
descent  from  persons  of  whose  estates  there 
62N.£.-4e 


Is  no  record  of  settlement  in  probate  court: 
(1)  Two  children  of  a  daughter  of  John  Gard- 
ner, who  died  before  him,  Inherited  from  him. 
In  1856,  what  would  have  been  their  mother's 
share,  or  i/too  part  of  the  lot  (2)  One  of 
these  children,  William  O.  Thurston,  died 
at  Cincinnati,  Ohio,  in  1877,  and  his  Vi«oo 
part  of  the  lot  descended  to  bis  two  children. 
(3)  William  T.  Osgood  died  at  Springfield  In 
1892,  owning  i/g^oo  of  the  lot  which  descend- 
ed to  his  only  child.  (4)  J.  D.  C.  Thurston 
died  in  New  York  City  In  1894,  owning  >/28oo 
of  the  lot  which  descended  to  his  sister.  Be- 
sides this,  1/4200  part  of  the  lot  passed  by 
will  of  John  G.  White,  who  died  at  Cam- 
bridge, September  7,  1896,  the  aflldavit  of 
notice  of  the  appointment  of  his  executrix 
having  been  filed  December  1,  1897,  or  some 
months  after  the  filing  of  the  plaintiff's  bill; 
and  Vtoo  part  of  the  lot  passed  by  will  of 
Francis  Gardner,  of  Boston,  who  died  in 
1881,  and  in  whose  estate  In  probate  the  af- 
fidavit of  notice  of  appointment  was  filed  De- 
cember 10,  1897;  but  in  each  of  these  cases 
the  affidavit  filed  showed  that  notice  was 
duly  given  within  three  months  after  the  ap- 
pointment There  was  no  evidence  of  any 
outstanding  or  unpaid  liabilities  of  any  kind 
against  any  of  the  estates  of  the  persons 
through  whom  the  title  came  to  the  plain- 
tiffs. The  lot  to  the  Utle  of  which  the  de- 
fendant objected  was  woodland,  and  no  ques- 
tion or  claim  of  title  by  prescription  was 
raised  before  the  master.  It  contained  seven 
acres,  and  was  worth  $7,000.  The  report  also 
finds,  in  substance,  the  facts  alleged  in  the 
defendant's  supplemental  answer,  as  to  the 
purpose  for  which  the  defendant  voted  to 
purchase  the  land,  and  Its  subsequent  action 
In  otherwise  providing  accommodations  for 
Its  schools. 

Assuming  that  it  is  our  duty,  upon  the  case 
as  it  stands,  to  decide  whether  the  plaintiffs 
shall  have  a  decree  for  specific  performance, 
we  think  that  the  bill  should  be  dismissed, 
with  costs.  Aside  from  the  contention  that 
the  last  deed  was  not  seasonably  tendered, 
and  which  we  do  not  oonsider,  most  of  the 
defendant's  objections  are  clearly  untenable. 
The  agreement  did  not  call  for  a  title  every 
step  in  which  should  appear  of  record.  The 
agreement  was  for  a  good  and  clear  title, 
free  from  all  incumbrances,  and  It  was  Imma- 
terial how  the  title  had  devolved  in  the  past, 
if  the  deeds  tendered  were  sufficient  to  con- 
vey to  the  defendant  the  full  fee  In  the  whole 
land,  free  from  Incumbrances,  and  free  from 
such  clouds  as  in  equity  bar  a  decree  for 
specific  performance. 

Under  our  decisions,  where  the  only  defense 
is  want  of  good  title,  equity  will  decree  spe- 
cific performance  when  the  title  tendered  is 
beyond  reasonable  doubt  although  there  are 
questions  in  respect  to  the  title  which  must 
depend  upon  circumstantial  evidence,  and  al- 
though there  may  be  still  the . possibility  of  a 
defect  and  a  remote  chance  that  the  title 
may  be  exposed  to  litigation,  and  finally  held 
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to.be  Imperfect  Hayes  ▼.  Harmony  Grove 
Cemetery,  108  Mass.  400,  and  cases  cited;  So- 
ciety V.  Brown,  147  Mass.  296,  17  N.  E.  5«: 
Loring  V.  Whitney,  167  Mass.  550,  46  N.  R 
57;  Conley  v.  Finn  (Mass.)  50'  N.  E,  460; 
Gushing  T.  Spalding,  164  Mass.  287,  41  N.  E. 
207.  In  most  of  the  Instances  In  which  the 
title  tendered  came  through  persons  whose 
estates  had  not  been  settled  In  the  probate 
courts,  more  than  20  years  hare  elapsed  since 
the  devolution  of  title  by  descent,  and  there 
was  no  evidence  of  the  existence  of  claims  of 
any  kind  against  the  estates  of  the  persons 
from  whom  the  title  descended.  In  the  two 
Instances  in  which  small  interests  in  a  part  of 
the  land  passed  under  comparatively  recent 
wUls,  the  wills  were  duly  probated,  and  the 
notices  which  found  the  bar  of  the  short 
statute  of  limitations  were  duly  given,  al- 
though the  affidavits  of  the  giving  of  such 
notices  were  not  filed  until  after  the  filing  of 
the  bill.  There  were,  however,  two  instances 
In  which  title  to  a  very  small  interest  in  a 
part  of  the  land  passed  quite  recently  from 
persons  whose  estates  have  not  been  brought 
into  probate  court  for  settlement  These 
were  the  descent  of  i/g«oo  of  the  seven-acre 
lot  from  William  T.  Osgood  to  his  only  child 
In  1892,  and  the  descent  of  '/asoo  of  the  same 
lot  from  J.  D.  C.  Thurston  to  his  sister  In 
1894.  The  plaintiffs  contend  that  these  in- 
terests are  so  minute  that  the  possibility  that 
the  title  which  passed  to  the  heir  will  be 
.charged  with  the  debts  of  the  ancestor  Is  of 
no  consequence  here.  We  think  otherwise. 
Every  tenant  in  common  Is  seised  of  the 
whole  land,  and  may  enter  upon  and  use  it 
without  committing  a  trespass.  It  was  the 
purpose  of  the  defendant  in  acquiring  the 
land  to  use  it  for  school  purposes,  which 
would  make  it  necessary  that  the  defendant 
should  have  the  exclusive  right  of  occupa- 
tion. If  the  defendant  should  be  compelled  to 
accept  the  title,  it  would,  as  a  municipal  cor- 
poration, be  expected  to  use  the  land  for 
some  public  purpose,  which  would  require 
the  exclusive  right  of  occupancy.  In  advert- 
ing to  that  ^e  do  not  Intimate  that  we 
should  require  any  purchaser  to  accept  a  deed 
which  failed  to  convey  to  him  a  minute  un- 
divided interest  when  he  had  bargained  for 
the  whole  fee.  The  title  to  the  share  of  the 
seven-acre  lot  which  descended,  in  1802,  from 
Osgood  to  his  son,  and  of  the  share  which 
descended,  in  1894,  from  Thurston  to  his  sis- 
ter, are  both  subject  to  a  cloud.  In  that  they 
may  yet  be  taken  for  the  debts  of  the  de- 
cedents, respectively.  While  there  was  no 
evidence  before  the  master  that  there  were 
any  such  debts,  there  has  been  no  adminis- 
tration taken  out  as  yet  upon  the  estates,  and 
sufficient  time  has  not  elapsed  to  raise  a  pre- 
sumption that  administration  will  not  yet  be 
granted.  Without  administration,  and  the 
giving  of  the  notice  of  appointment  to  show 
that  if  there  are  any  claims,  they  must  be 
presently  extinguished  by  the  statute  of  lim- 
itations, we  think  that  the  mere  failure  of  the 


defendant  to  produce  before  the  master  evi- 
dence that  there  are  such  debts  is  not  enough 
to  show  that  the  risk  is.  so  small  that  the  de- 
fendant should  be  compelled  to  assume  it 
BUI  dismissed,  with  costs. 


(lES  N.  T.  125j 

PEOPLE  ex  rel.  STEINSON  v.  BOABD  OF 
EDUCATION  OF  CITY  OF  NEW  lOBK. 
(Court  of  Appeals  of  New  York.    Jan.  24, 
1880.) 
Mandamus — DiaoRSTioy — Laches. 
It  is  not  an  abuse  of  discretion  to  refuse 
mandamus  to  reinstate  a  teacher  unlawfully  re- 
moved, where  he  delayed  nearly  six  years  in  ap- 
plying for  the  writ  and  persisted  in  prosecuting 
the  wrong  remedy  by  way  of  appeals  after  be- 
ing advised  by  the  court  of  his  mistake. 

Appeal  from  supreme  court  appellate  divi- 
sion. First  department 

Mandamus  by  the  i>eople,  on  the  relat!<m 
of  George  Steinson,  against  the  board  of  edu- 
cation of  the  city  of  New  York.  Prom  a 
judgment  of  the  appellate  division  (46  N.  Y. 
Supp.  782)  affirming  an  order  of  the  special 
term  denying  the  writ  relator  appeals.  Af- 
firmed. 

Tompkins  McUvaine,  for  appellant  Theo- 
dore Connoly,  for  respondent 

GBAY,  J.  The  relator  applied  to  the  spe-. 
cial  term  for  a  peremptory  writ  of  manda- 
mus, commanding  the  respondent  to  rein- 
state him  In  his  position  as  teacher  In  the 
public  schools  in  the  city  of  New  York.  The 
application  was  denied,  and  the  order  there- 
upon entered  was  affirmed  at  the  appellate 
division. 

It  appears  that  in  1886  the  relator  received 
a  certificate  from  the  state  superintendent 
of  public  instruction  autiiorizlng  him  to 
teach  In  any  public  school  within  this  state. 
Subsequently  there  was  issued  to  him  by 
the  d^  superintendent  of  schools  in  the  city 
of  New  York  a  provisional  license  to  teach 
In  the  public  schools  of  that  city  for  a  period 
of  six  months,  and  thereafter  he  was  ap- 
pointed to  be  an  assistant  teadier  In  one  of 
the  grammar  schools  of  the  city.  Benewals 
of  the  license  were  granted  to  him  from  time 
to  time  for  periods  of  six  months,  until 
March,  1890,  at  which  time  a  further  renew- 
al was  refused.  An  appeal  being  taken  by 
the  relator  to  the  state  superintendent  of 
public  Instruction,  be  obtained  a  decision 
from  that  officer  declaring  the  action  of  the 
city  superintendent  In  refudng  a  renewal, 
to  be  unlawful.  Thereupon,  and  in  January, 
1891,  be  applied  for  a  peremptory  writ  of 
mandamus  fequirhig  the  defendant  to  pay  to 
him  the  amount  of  his  salary.  The  applica- 
tion was  denied,  and  the  denial  was  affirmed 
at  the  general  term  (15  N.  Y.  Supp.  308);  the 
latter  court  pointing  out  in  its  opinion  ttiat 
mandamus  was  not  the  proper  remedy,  as 
the  relator  had  an  adequate  remedy  at  law 
to  recover  his  salary,  if  legally  entitled  to  It 
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nils  latter  decision  was  made  in  June,  1891. 
An  appeal  was  taken  to  the  court  of  ap- 
peals, but  the  same  was  not  brought  on  for 
hearing  until  1896,  when  the  order  appealed 
from  was  afiSrmed  upon  the  opinion  of  the 
general  term.  43  N.  £.  988.  A  few  months 
later  the  present  proceeding  was  begun  to 
secure  the  relator's  reinstatement  in  his  for- 
mer position  of  teacher. 

Upon  these  facts,  showing  a  delay  of  about 
six  years  in  Instituting  the  present  proceed- 
ing, the  relator  was  chargeable  with  a  laches 
which  was  not  shown  to  be  excusable.  He 
had  been  advised  in  the  prior  proceeding  as 
to  his  mistake  in  the  remedy  selected.  It 
was  incumbent  upon  him,  if  he  desired  to 
avail  himself  of  the  present  remedy,  to  pro- 
ceed without  unreasonable  delay;  and,  not 
having  done  so,  but  having  persisted  in 
prosecuting  the  other  remedy  by  way  of  two 
appeals,  it  was  quite  competent  for  the  court 
below,  In  the  exercise  of  its  discretion,  to 
deny  the  application  for  this  writ  because  of 
the  delay  of  the  relator  in  applying  for  It. 
The  right  to  a  mandamus  was  not  at  all 
clear;  but,  even  assuming  that  a  case  was 
made  out  in  wlilch  a  peremptory  writ  might 
have  been  Issued,  the  court  had  a  discre- 
tionary power  upon  the  facts  to  refuse  it.  In 
which  case  we  should  not  be  at  liberty  to  re- 
view the  order.  People  v.  Jeroloman,  139 
N.  Y.  14,  34  N.  B.  726;  People  v.  Wendell, 
71  N.  Y.  172.  If  we  look  at  the  opinion  of 
the  appellate  division,  which  we  may  do  In 
order  to  discover  the  grounds  upon  which 
the  affirmance  of  the  order  was  placed,  we 
have  confirmation  of  our  view  that  the  re- 
lator's laches  was  deemed  such  as  to  Justify 
the  court  in  denying  his  application,  inas- 
much as  that  is  the  only  proposition  there 
discussed.  The  order  should  be  affirmed, 
with  costs.  All  concur,  except  PARICER,  C. 
J.,  not  sitting.    Order  affirmed. 


(1S8  N.  T.  130) 


In  re  NORTON. 


(Court  of  Appeals  of  New  York.    Jan.  24, 
1899.) 

Appbal— Moot  Cases— Dboision. 

A  question  under  the  election  law  as  to  fil- 
ing nominations  will  not  be  considered  on  ap- 
peal, after  the  election,  where  costs  are  not  in- 
volved, and  where  it  cannot  reasonably  be  ex- 
pected to  frequently  arise. 

Appeal  from  supreme  court,  appellate  di- 
vision, Second  department. 

Mandamus  by  James  Norton  to  compel  the 
county  clerk  of  Queens  county  to  receive  and 
file  a  certificate  of  nomination  of  the  peti- 
tioner as  a  candidate  for  state  senator.  From 
an  order  of  the  appellate  division  of  the  su- 
preme court  (53  N.  Y.  Supp.  1093)  reversing 
an  order  at  special  term  denying  the  appli- 
cation, respondent  appeals.    Dismissed. 

F.  H.  "Van  Vechten,  for  appellant  Henry 
A  Monfort,  for  respondent. 


PER  CURIAM.  The  question  presented  by 
this  appeal  involves  the  regularity  of  the  fil- 
ing of  a  certificate  of  nomination  for  the  of- 
fice of  senator  In  the  Second  senatorial  dis- 
trict, consisting  of  Queens  county,  with  the 
county  clerk  of  that  county  in  the  month  of 
October,  1898.  It  is  claimed  that  the  cer- 
tificate was  filed  on  the  last  day  of  the  pe- 
riod allowed  by  statute  for  that  purpose,  but 
after  the  county  clerk's  ofilce  had  been  closed 
for  the  day.  As  the  election  at  which  can- 
didates for  said  office  were  to  be  voted  for 
has  passed,  the  question  Involved  has  become 
abstract  by  the  lapse  of  time.  Not  even  the 
question  of  costs  remains,  for  no  costs  have 
thus  far  been  allowed,  and  none  are  asked 
for  upon  this  appeal.  It  is  conceded  that  no 
question  of  practical  importance  to  the  par- 
ties is  presented,  but  the  county  clerk,  who 
alone  appeals,  asks  us  to  entertain  the  appeal, 
and  decide  It,  because  a  question  of  impor- 
tance to  the  public  Is  Involved.  The  general 
practice  of  the  court  is  to  refuse  to  decide 
abstract  questions,  although  in  rare  Instances 
we  have  departed  from  the  rule.  In  order  to 
settle  doubtful  propositions,  liable  to  often 
arise  under  our  new  election  law,  whlcli.  If 
left  undecided,  might  result  in  serious  em- 
barrassment throughout  the  entire  state.  In 
re  Madden,  148  N.  Y.  136,  42  N.  E.  534;  In  re 
Falrchild,  151  N.  Y.  359,  45  N.  E.  943.  The 
question  presented  by  the  appeal  now  before 
us,  however,  is  not  one  that  can  reasonably 
be  expected  to  arise  frequently,  and  is  not  of 
such  general  interest  or  importance  as  to  war- 
rant us  In  devoting  time  to  It  that  should  be 
spent  in  the  determination  of  living  controver- 
sies. While  a  single  case  would  make  little 
difCerence,  the  precedent  might  bring  a  mul- 
titude upon  us,  and  seriously  interfere  with 
the  disposition  of  cases  of  the  utmost  impor- 
tance to  the  parties  interested.  The  appeal 
should  be  dismissed,  but  without  costs.  All 
concur.    Appeal  dismissed. 


(158  N.  Y.  128) 

In  re  SMALL. 
(Court  of  Appeals  of  New  York.    Jan.  24, 

1890.) 
APPKALABLB  ORnEKS— Speciai.  Procbeoinos. 
An  order  denying  an  application  to  open  a 
decree  of  the  final  judicial  settlement  of  the  ac- 
counts of  an  executor  is  not  an  order  "finally 
determining"  such  special  proceeding,  so  as  to 
be  appealable  to  the  court  of  appeals,  under 
Code  Civ.  Free.  8  190,  since  the  decree  itself  is 
the  final  order. 

Appeal  from  supreme  court,  appellate  di- 
vision. Third  department 

Application  by  Anthony  T.  Small,  individual- 
ly and  as  executor  of  the  will  of  Grace  A. 
Small,  deceased,  to  open  the  decree  settling 
the  accounts  of  Samuel  Bolton,  Jr.,  as  ex- 
ecutor of  the  will  of  Mary  Dugdale,  deceased, 
and  for  a  further  accounting.  From  a  Judg- 
ment of  the  supreme  court  (50  N.  Y.  Supp. 
341)  affirming  a  decree  denying  the  applica- 
tion. Small  appeals.    Dismissed, 
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Michael  D.  Nolan,  for  appellant  Charles  P. 
i)oyle,  for  respondent.  Samuel  Foster,  special 
guardian  for  William  B.  Dugdale,  a  minor. 

PARKER,  C.  J.  After  the  entry  of  a  de- 
cree in  the  matter  of  the  final  Judicial  settle- 
ment of  the  accounts  of  an  executor,  a  peti- 
tion was  filed,  alleging  that  the  executor  had 
not  accounted  for  all  the  moneys  received  by 
him,  and  praying  the  surrogate's  court  to  open 
the  decree  and  to  compel  a  further  account- 
ing. Objection  thereto  was  made  by  the  ex- 
ecutor, and  thereafter  testimony  was  offered 
and  received  in  support  of  the  petition  and  an- 
swer, and  the  result  was  an  order  by  the  sur- 
rogate denying  the  application  to  oi>en  the  de- 
cree and  to  require  a  further  accounting.  On 
a  review  by  the  appellate  division  there  was 
a  difference  of  opinion  in  the  court  whether 
the  application  should  have  been  granted,  but 
the  outcome  was  an  affirmance  of  the  order 
appealed  from.  It  was  a  special  proceeding 
(Code,  f  3334;  In  re  Smith,  95  N.  Y.  526),  and 
resulted  in  the  decree  to  open  which  this  pro- 
ceeding was  Instituted,  and  such  decree  was 
a  final  order  in  that  special  proceeding,  with- 
in the  meaning  of  section  190  of  the  Code  of 
Civil  Procedure.  Orders,  subsequently  made, 
denying  motions  to  set  aside  the  decree,  or  to 
open  it,  for  the  purpose  of  correcting  errors 
or  to  compel  further  accounting,  wlille  later  in 
point  of  time,  are  not  orders  "finally  deter- 
mining" such  special  proceedings.  Van  Ars- 
dale  V.  King,  155  N.  Y.  325,  49  N.  K  866; 
City  of  Johnstown  v.  Wade,  157  N.  Y.  50,  51 
N.  E.  397.  The  appeal  should  be  dismissed, 
with  costs.    All  concur.    Appeal  dismissed. 


(168  N.  r.  109) 

BUCHANAN  v.  TILDEN. 

(Court  of  Appeals  of  New  York.    Jan.  24, 

1899.) 

CioNTRACTS — Parties— CoxsiDSRATio!!  —  Husband 
Wipc. 
The  duty  of  a  husband  to  provide  for  his 
wife's  future,  coupled  with  her  equitable  and 
moral  clnim  as  niece  by  adoption  to  a  testator, 
are  a  sufficient  consideration  for  a  contract  by 
the  next  of  kin  with  the  husband  to  pay  the 
wife  a  certain  sum  in  return  for  services  ren- 
dered by  the  husband  in  clcfeatinK  the  will, 
whereby  a  large  sum  inures  to  the  heirs  and  next 
of  kin;  and  hence  the  wife  may  enforce  the  con- 
tract, though  she  be  not  a  party  to  it. 

Parker,  C.  J.,  and  O'Brien  and  Gray,  JJ.,  dis- 
senting. 

Appeal  from  supreme  court,  appellate  divi- 
sion. First  department 

Action  by  Adelaide  E.  T.  Buchanan  against 
George  H.  Tlldcn.  From  an  order  of  the  ap- 
pellate division  (39  N.  Y.  Supp.  228)  reversing 
a  Judgment  for  plaintiff,  she  appeals.  Re- 
versed. 

Louis  S.  Phillips,  for  appellant  Deloa  Mc- 
Curdy,  for  respondent. 

BARTLBTT,  J.  At  the  close  of  plalntlfTs 
case  both  parties  moved  for  a  direct^  verdict. 


and  neither  asked  to  go  to  the  Jury  on  any 
question.  The  trial  Judge  thereupon  directed 
a  verdict  for  the  plaintiff.  The  appellate  divi- 
sion, with  a  divided  court,  reversed  the  Judg- 
ment In  plaintiff's  favor  entered  upon  the 
verdict,  and  ordered  a  new  trial.  The  plain- 
tiff has  appealed  from  that  order,  stipulating 
for  Judgment  absolute  in  case  of  affirmance, 
and  presents  for  our  determination  a  single 
question  of  law  arising  upon  undisputed  facts. 
Before  stating  that  question,  reference  will  be 
made  to  the  material  facts: 

The  plaintiff  Is  the  adopted  daughter  of 
Mosea  Y.  Tilden,  a  brother  of  the  late  Samuel 
J.  Tilden.  The  defendant  Is  an  heir  at  law 
and  next  of  kin  of  Samuel  J.  Tilden.  On 
the  20th  day  of  October,  1886,  the  defendant 
began  an  action  against  the  executors  of  the 
estate  of  Samuel  J.  Tilden  and  others,  pray- 
ing Judgment  that  the  thirty-fifth  article  of 
Mr.  Tilden's  will  be  adjudged  void,  and  that 
the  property  therein  mentioned  be  declared  un- 
disposed of  by  any  provision  thereof.  Tlie  de- 
fendant, being  without  means  to  prosecute 
this  action,  applied  to  Robert  D.  Buchanan, 
the  husband  of  the  plaintiff,  for  assistance  In 
raising  the  funds  necessary  to  carry  on  the 
litigation.  Buchanan  expressed  his  willing- 
ness to  aid  defendant  If  certain  arrange- 
ments were  made,  and  said  that  his  uncle, 
Robert  G.  Dun,  might  be  willing  to  advance 
the  money  required.  The  defendant  expressed 
himself  as  ],villlng  "to  do  anything  In  the 
world  to  raise  the  money,— to  make  any  ar- 
rangement that  was  reasonable,"— and  said  to 
Buchanan  that  if  the  contest  was  successful, 
Mrs.  Buchanan  "should  come  In,  share  alike, 
with  the  rest  of  them."  It  was  evidently  with- 
in the  contemplation  of  the  parties  that  it 
this  action  of  the  defendant  was  successful, 
the  result  would  be  that  as  to  a  very  large 
part  of  his  estate,  Mr.  Tilden  died  Intestate, 
and  that  while  the  plaintiff,  as  an  adopted 
child  of  Moses  Y.  Tilden,  and  not  of  Samuel 
J.  Tilden's  blood;  might  take  no  part  thereof, 
yet  there  were  the  strongest  moral  and  family 
reasons  why  she  should  be  regarded  as  an 
heir  at  law  and  next  of  kin.  Buchanan  in- 
duced Dun  to  make  certain  necessary  ad- 
vances, to  the  extent  of  $5,000,  and  Dim  con- 
sented to  do  so  solely  on  the  ground  that  plain- 
tiff was  to  share  the  fruits  of  a  successful 
contest,  he  being  unacquainted  with  the  de- 
fendant. This  portion  of  the  money  was  ad- 
vanced by  Dun  about  the  time  defendant  be- 
gan his  action,  and  be  was  then  presented  to 
Dun,  and  repeated  to  him  the  promise.  In  re- 
gard to  plaintiff  sharing  alike  with  the  rest 
of  the  heirs,  that  he  had  made  to  her  hus- 
band. 

In  February,  1887,  the  defendant  asked  Bu- 
chanan If  he  could  raise  more  money.  Ba- 
chanan  testified  that,  in  response  to  this 'ap- 
plication, "I  told  him  that  I  thought  before 
any  more  money  was  talked  about  that  the 
arrangement  that  had  been  talked  about  bad 
better  be  whipped  into  line,  •  •  •  and  he 
said  they  were  all  perfectly  willing  to  share 
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and  share  alike  in  that  matter.  I  said,  'That 
does  not  satisfy  me;  that  is  not  what  I  want; 
I  want  some  positive  agreement.'  After  con- 
siderable further  talk,  he  said  that  his  broth- 
ers and  sisters  were  scattered;  that  he  could 
not  get  it  into  shape  Just  then,  but  that  he 
had  to  have  some  more  money,  and  had  to 
have  it  right  away,  and,  in  order  to  get  the 
money,  and  have  It  right  away,  he,  on  his 
own  personal  behalf,  having  nothing  to  do 
with  his  brothers  or  sisters  in  any  sense, 
would  obligate  himself  to  pay  personally  fifty 
thousand  dollars."  Thereupon  defendant  and 
Buchanan  went  to  the  office  of  counsel,  where 
the  following  letter  was  drawn  up,  signed  by 
defendant,  and  delivered  by  Buchanan  to 
Dun:  "New  York,  February  19th,  1887.  Rob- 
ert G.  Dun,  Esq..  Ho.  314  B'way,  N.  Y.  Qty— 
My  Dear  Sir:  It  Is  understood  between  Mr. 
R.  D.  Buchanan  and  myself  that,  In  the  event 
of  the  success  of  the  proceedings  now  pending, 
or  any  which  may  be  taken,  to  practically  set 
aside  the  thirty-fifth  section  of  the  will  of 
my  late  uncle,  Samuel  J.  Tllden,  in  view  of 
the  assistance,  looking  to  that  end,  which  has 
been  and  may  be  rendered  by  Mr.  Buchanan, 
as  well  as  by  yourself,  that  I  will,  and  hereby 
do,  become  responsible  for  the  payment  to 
Mrs.  Adelaide  B.  Buchanan,  or  her  order,  of 
the  sum  of  fifty  thousand  dollars.  It  Is  fur- 
ther understood  between  us  that,  while  I  am 
not  strictly  authorized  to  speak  In  behalf  of 
my  brothers  and  sisters  In  that  respect,  from 
what  has  already  transpired  between  me  and 
them,  in  the  event  of  such  success,  they  wlU 
be  disposed  to  act  generously  with  Mrs.  Bu- 
chanan in  the  premises.  Yours,  very  resp'y, 
George  H.  Tllden." 

It  will  be  observed  that  this  letter,  while 
charging  defendant  In  a  fixed  sum,  leaves 
open  the  general  adjustment  between  plaintiff 
and  defendant's  brothers  and  sisters.  After 
receiving  this  written  declaration  of  the  de- 
fendant, Dun  continued  his  advances,  until 
they  aggregated  over  $20,000.  A  long  con- 
test followed  In  the  courts.  Defendant  suc- 
ceeded In  his  action,  and  he  and  others  be- 
came entitled  to  a  very  large  sum  of  money 
that  the  late  Samuel  J.  "rilden  supposed  be 
had  dedicated  to  public  uses  under  the  thirty- 
fifth  article  of  his  wiU.  Dun  testified  that  the 
defendant  had  repaid  his  advances;  that  they 
were  collected  through  his  attorney,  but  he 
thought  an  action  was  brought  against  him. 
Defendant  paid  plaintiff  $8,150,  on  account  of 
the  150,000,  under  the  letter  of  February  19, 
1887.  As  nothing  more  was  paid,  and  plain- 
tiff received  no  recognition  from  the  heirs  at 
law  and  next  of  kin  of  Mr.  Tllden,  she 
brought  this  action  to  recover  the  balance  of 
the  $50,000  and  Interest. 
•  One  of  the  learned  Judges  of  the  appellate 
division  thus  states  the  question  of  law  pre- 
sented in  this  case:  "Can  a  wife  enforce  pay- 
ment in  her  own  name,  where  the  husband 
renders  valuable  Services,  and  stipulates  with 
the  person  to  whom  the  same  are  rendered 
that  compensation  therefor  shall  be  made,  not 


to  him,  but  to  her?'  In  answering  this  ques- 
tion In  the  negative,  the  main  positions  of 
the  court  below  may  be  briefly  stated:  While 
admitting  that  there  is  a  distinct  class  of  cases 
where  promises  have  been  made  to  a  father, 
or  other  near  relative,  for  the  benefit  of  a 
child,  or  other  dependent  relative.  In  which 
the  person  for  whose  benefit  the  promise  was 
made  has  been  permitted  to  maintain  an  ac- 
tion for  the  breach  of  it,  and  further  admit- 
ting, for  argument's  sake,  that  the  duty  and 
obligation  of  the  husband  to  the  wife  is,  as 
a  consideration,  quite  equal  to  the  duty  and 
obligation  of  the  father  to  the  child,  yet  the 
fact  still  remains,  in  the  case  at  bar,  that  this 
1b  not  a  contract  looking  towards  the  dis- 
charge of  the  obligation  which  the  husband 
owed  to  support  the  wife,  and  must,  there- 
fore, be  supported,  if  at  all,  upon  the  mere 
relation  of  husband  and  wife.  The  learned 
court  then  states  that  It  has  found  no  author- 
ity for  holding  that  a  promise  made  to  the 
husband  by  a  third  person  for  the  benefit  of 
his  wife,  which  was  not  intended  to  provide 
for  her  support,  or  to  discharge  the  husband's 
duty  in  that  regard,  could  be  enforced  by  the 
wife.  It  is  also  Intimated  that  there  Is  no 
disposition  to  extend  the  principle  of  some  of 
the  cases  relating  to  father  and  child  to  any 
other  relationship.  As  to  this  latter  sugges- 
tion, we  do  not  think  it  will  be  seriously  ques- 
tioned, on  principle,  that  the  relation  of  hus- 
band and  wife  is  fully  equal  to  that  of  par- 
ent and  child  as  a  consideration  to  support  a 
promise. 

Before  discussing  this  appeal  In  the  light  of 
the  authorities,  we  have  to  say  that.  In  our 
Judgment,  the  learned  appellate  division  have 
failed  to  give  due  weight  to  certain  control- 
ling features  of  this  case.  In  the  first  place, 
the  question  formulated  by  the  court  below 
does  not  contain  what  we  regard  as  one  of  the 
most  Important  points  disclosed  by  the  evi- 
dence, to  wit,  the  large  equitable  interest  the 
plaintiff  bad  In  this  scheme  to  attack  the  will, 
-under  the  provisions  of  the  agreement  made 
to  carry  It  out.  This  Is  not  the  case,  simply, 
of  a  husband  rendering  valuable  services  to  a 
third  party  upon  the  latter' s  promise  to  pay 
the  compensation,  not  to  him,  but  to  his  wife. 
While  this  case  embraces  that  feature,  it  in- 
volves the  further  element  of  the  wife's  Joint 
Interest  In  the  scheme  to  attack  the  wlU.  It 
may  fairly  be  Inferred,  from  this  record,  that 
the  defendant  was  powerless  to  conduct  the 
action  attacking  the  will  unless  some  one  fur- 
nished him  the  funds.  This  assistance  was 
rendered  by  Buchanan  and  Dim,  upon  the 
express  agreement  and  understanding  that  the 
plaintiff  should  receive.  In  case  of  success, 
$50,000  from  defendant  as  part  of  her  share 
of  the  estate,  and  generous  treatment  from 
his  brothers  and  sisters.  Plaintiff,  in  equity 
and  good  conscience,  as  an  adopted  child  of 
Moses  Y.  Tllden,  was  entitled  to  come  in  and 
share  with  the  other  heirs  and  next  of  kin 
the  large  fund  that  had  been  freed  from  the 
provisions  of  the  wllL    When  this  equitable 
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right  or  Interest  1b  coupled  with  the  relation 
of  husband  and  wife,  we  have  presented  a  sit- 
uation that  affords  ample  consideration  for 
the  contract  sued  upon,— a  situation  that  dis- 
tinguishes this  case  from  any  of  the  cases 
where  the  party  suing  upon  a  promise  rests 
exclusively  upon  a  debt  or  duty  owed  him  by 
the  promisee. 

Another  general  feature  of  this  case,  to 
which  we  think  the  court  below  has  failed 
to  give  due  prominence,  is  the  extent  of  the 
legal  and  moral  obligation  resting  upon  a  hus- 
band to  support  and  provide  for  bis  wife. 
▲  brief  quotation  from  one  of  the  opinions 
below  will  make  this  point  clear:  The  court 
says:  "It  Is  quite  true  that  the  husband  Is 
onder  an  obligation  to  support  the  wife,  and 
it  may  be  that  any  contract  which  he  makes 
with  a  third  party,  having  for  its  object  the 
carrying  out  of  that  obligation,  would  be  en- 
forced in  the  courts."  Then,  coming  to  the 
case  at  bar,  the  court  continues:  "There  is 
DO  obligation,  legal  or  equitable,  here,  on  the 
part  of  the  husband  towards  the  wife,  to  en- 
title her  to  the  performance  of  this  contract 
Thiff  was  not  a  contract  for  her  support,  nor 
was  it  one  to  do  anything  which,  under  any 
circumstances,  the  husband  could  be  com- 
pelled to  do.  It  was  simply  an  obligation  on 
the  part  of  the  defendant  to  pay  the  plaintifl 
a  sum  of  money,  as  an  independent  fortune 
for  her  separate  estate,  in  case  the  husband 
rendered  some  service  to  him.  So  far  as  the 
plaintiff  and  her  husband  were  concerned,  as 
to  this  contract,  there  were  no  legal  relations 
between  them.  They  occupied  no  different 
relations  from  that  of  any  other  man  and 
woman,"  etc.  It  seems  to  us  that  this  is 
an  entire  misconception  of  the  duties  and  re- 
lations existing  between  man  and  wife.  It  is, 
in  effect,  said  that  it  Is  only  the  duty  of  bare 
maintenance  that  is  a  consideration  sufficient 
to  support  the  promise  of  a  third  party.  We 
are  of  opinion  that  a  husband  rests  under 
other,  and  far  higher,  moral  and  legal  obliga- 
tions that  the  law  will  recognize  as  a  suffi- 
cient consideration  to  support  a  covenant  in 
favor  of  the  wife.  There  is  no  evidence  in 
this  case  to  bear  out  the  statement  that  this 
was  not  a  contract  for  the  wife's  support; 
but,  assuming  that  she  had  food,  raiment, 
and  shelter,— the  necessaries  of  life,— can  It 
be  said  that  these  represent  the  full  measure 
of  the  moral  and  legal  obligations  Imposed 
upon  a  husband  by  the  common  law?  Is  it 
not  his  bounden  duty,  if  opportunity  offers, 
to  provide  for  his  wife  against  that  day  when 
he  may  be  incapacitated  by  disease  or  re- 
moved by  death?  If,  as  in  the  case  at  bar, 
the  husband  seeks  to  provide  for  his  wife, 
beyond  the  duty  of  furnishing  food  and  shel- 
ter, by  securing  a  fund  to  which  she  is  eq- 
uitably entitled,  that  may  perpetuate  his  pro- 
tecting care  after  he  has  departed  this  life, 
shall  it  be  said  that  this  Is  not  an  obligation 
that  a  court  can  recognize  as  a  sufficient  con- 
sideration to  support  a  covenant  on  her  be- 
half?   We  are  of  oplhlon  that  this  broader 


view  of  the  duties  and  obligations  of  a  hus- 
band is  to  be  invoked  in  determining  the 
rights  of  this  plaintiff. 

We  come,  then,  to  a  consideration  of  this 
case  in  the  light  of  precedent.  Tiie  court  be- 
low recognized  the  strong  equities  of  the 
plaintiff's  case,  and  expressed  regret  that  the 
action  is  not  sustainable  in  her  behalf.  Our 
full  discussion  of  the  facts  and  the  position  of 
the  court  below  discloses,  we  think,  a  very 
strong  case  in  favor  of  the  plaintiff  maint^n- 
Ing  this  action.  While  it  is  true  that  for 
more  than  200  years  the  courts  of  Knglaad 
and  this  country  have  been  discussing  the 
vexed  question  of  when  a  party  may  sue  up- 
on a  promise  made  for  his  tteneflt  to  a  third 
party,  yet  we  are  of  opinion  that,  under  the 
peculiar  facts  of  this  case,  the  plaintiff  can 
recover  by  invoking  legal  principles  that  are 
well  established  by  authority.  In  order  to 
maintain  the  plaintiffs  cause  of  action,  it 
is  not  necessary  to  invoke  the  principle  estab- 
lished by  Lawrence  v.  Fox,  20  N,  Y.  268, 
and  the  cases  that  have  followed  it  in  this 
state,  to  the  effect  that  an  action  lies  on  a 
promise  made  by  the  defendant  upon  valid 
consideration  to  a  third  person  for  the  ben- 
efit of  the  plaintiff,  although  the  latter  was 
not  privy  to  it  It  will  be  recalled  in  that 
case  one  Holly  loaned  the  defendant  Vox, 
money,  stating  at  the  same  time  that  be 
owed  the  amount  to  the  plaintiff,  Lawrence, 
for  money  borrowed,  which  he  bad  agreed 
to  pay  the  then  next  day.  The  defendant 
In  consideration  of  the  loan  to  him,  agreed 
to  pay  plaintiff  the  then  next  day.  This  court 
in  holding  that  the  plaintiff,  Lawrence,  could 
enforce  that  promise  in  an  action  at  law,  es- 
tablished a  legal  principle  that  the  courts  of 
England  have  never  recognized.  The  plain- 
tiff in  the  case  at  bar,  if  driven  to  it  might 
doubtless  derive  aid  and  comfort  from  the 
doctrine  laid  down  In  Lawrence  v.  Fox  by 
parity  of  reasoning;  but  we  think  her  case 
rests  upon  very  different  principles. 

The  first  case  to  be  considered  is  Dutton 
V,  Poole,  1  Vent  318,  332,  decided  in  England 
in  the  reign  of  Charles  IL  The  plaintiff  de- 
clared in  assumpsit  that  his  wife's  father, 
being  seised  of  certain  lands  now  descended 
to  the  defendant  and  being  about  to  cot 
£1,000  worth  of  timber  to  raise  a  portion  for 
bis  daughter,  the  defendant  promised  to  the 
father,  in  consideration  that  he  would  for- 
bear to  fell  the  timber,  that  he  would  pay  the 
daughter  £1,000.  After  verdict  for  the  plain- 
tiff on  nonassumpsit  it  was  moved  In  a^ 
rest  of  Judgment  that  the  father  ought  to 
have  brought  the  action,  and  not  the  hus- 
band and  wife.  The  court  said:  "It  might 
have  been  another  case  if  the  money  had 
been  to  have  been  paid  to  a  stranger;  but 
there  is  such  a  nearness  of  relation  between 
the  father  and  the  child,  and  'tis  a  kind  of 
debt  to  the  child  to  be  provided  for.  that  the 
plaintiff  is  plainly  concerned."  The  Judg- 
ment was  affirmed  in  the  exchequer.  2  Lev. 
212,  T.  Baym.  303. 
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In  one  of  the  opinions  of  the  appellate  di- 
vision In  the  case  at  bar,  It  Is  stated  that 
Dutton  ▼.  Poole  has  been  repudiated  by  the 
English  courts  In  Tweddell  v.  Atkins,  101 
IS.  C.  L,  393.  A  careful  examination  of  this 
latter  case  shows  that  Justice  Blackburn, 
while  attacking  Dutton  v.  Poole,  says:  "We 
cannot  orerrule  a  decision  of  the  exchequer 
chamber."  Lord  Mansfield  said  of  Dutton  v. 
Poole,  100  years  later,  that  it  was  difficult 
to  concelre  how  a  donbt  could  have  been  en- 
tertained about  the  case.  Martyn  v.  Hind, 
Cowp.  443,  1  Dong.  142.  It  has  also  been  re- 
peatedly followed  in  this  state. 

The  learned  counsel  for  the  defendant,  in 
an  able  and  comprehensive  brief,  complaind 
that  Dutton  v.  Poole  has,  on  several  occa- 
sions, been  cited  to  sustain  the  broad  doc- 
trine that  a  stranger  to  the  consideration  and 
to  the  promise  may  maintain  an  action  on  a 
contract  He  points  ont  that  such  an  al- 
leged erroneous  citation  appears  in  Schermer- 
horn  V.  Vanderheyden,  1  Johns.  139,  and  that 
it  has  led  to  confusion  In  subsequent  cases. 
We  are  not  concerned  at  this  time  whether 
this  is  a  Just  criticism  or  not,  as  there  can 
be  no  donbt  that  Dutton  v.  Poole  rests  upon 
the  nearness  of  the  relation  between  father 
and  child,  and  to  this  extent  is  undoubted 
authority. 

In  Shepard  v.  Shepard,  7  Johns.  Ch.  S7, 
Dutton  V.  Poole  is  approved  and  followed, 
and  Chancellor  Kent  also  recognizes  the  prin- 
ciple, contended  for  in  this  case,  that  the  con- 
sideration of  natural  affection,  and  to  make 
sure  the  maintenance  of  a  wife  In  case  she 
survived  her  husband.  Is  "very  meritorious." 
There  were  two  principal  points  decided  by 
Chancellor  Kent  In  this  case;  the  first  being 
that,  although  a  deed  from  a  husband  direct- 
ly to  his  wife  Is  void  in  law,  yet,  where  the 
conveyance  of  the  husband  Is  for  the  purpose 
of  making  a  suitable  provision  for  the  wife 
"in  case  she  should  survive  him,"  equity  will 
lend  Its  aid  to  enforce  its  provisions.  The 
second  point  held  that,  where  a  husband 
conveyed  land  to  bis  son,  for  a  nominal  sum, 
on  bis  covenanting  to  pay  an  annuity  to  his 
mother  during  her  widowhood,  the  wife  could 
sue  on  this  covenant  so  made  for  her  benefit, 
and  that  an  attempted  release  of  the  son 
from  the  covenant  by  the  husband,  in  his 
lifetime,  was  fraudulent  and  void.  The  learn- 
ed chancellor  said:  "But,  If  the  deed  of  1808 
was'  ont  of  the  question,  I  should  then  have 
no  difficulty  in  declaring  that  the  defendant 
was  bound  to  pay  her  the  stipulated  an- 
nuity, or  the  gross  sum  of  four  hundred  dol- 
lars, in  lien  of  it,  on  her  releasing,"  etc.  "The 
rdationship  between  husband  and  wife  was 
sufficient  to  entitle  the  plaintiff  to  her  action 
upon  the  covenant  to  her  husband,  and  which 
was  made  for  her  benefit.  The  consideration 
inured  from  the  husband  and  arose  from  the 
obligations  of  that  relation,"  etc.  The  chan- 
cellor then  comments  approvingly  and  at 
length  upon  Dutton  v.  Poole,  points  out  the 
subsequent   commendation    of    it   by   Lord 


Mansfield,  and  concludes  by  saying:  "Th« 
same  doctrine  appears  in  the  more  early  ca^e 
of  Starkey  v.  Mill,  Style,  296,  and  it  has  had 
the  sanction,  also,  of  Mr.  Justice  Buller  in 
Marchlngton  v.  Vernon,  1  Bos.  &  P.  101,  in  no- 
tls;  but  It  is  quite  unnecessary  to  dwell  lon- 
ger on  this  second  point"  While  the  chancel- 
lor allowed  relief  to  the  plaintiff  by  enforcing 
her  deed  In  equity,  yet  he  distinctly  held  that 
she  had  the  additional  remedy  of  an  action 
on  the  covenant  between  her  husband  and 
the  son,  if  there  were  no  deed,  by  reason  of 
the  relations  and  obligations  of  husband  and 
wife,  resting  his  decision  squarely  on  the 
case  of  Dutton  v.  Poole. 

With  this  case  approved  by  Lord  Mansfield, 
Justice  Buller,  and  Chancellor  Kent,  and  fol- 
lowed in  this  state,  it  is  not  of  controlling 
Importance  that  the  doctrine  of  this  and  oth- 
er early  cases  is  said  to  be  questioned  in 
England  at  the  present  day.  In  a  Jurisdiction 
where  the  doctrine  of  Lawrence  v.  Pox  is 
the  settled  law,  there  is  no  difficulty  in  sus- 
taining, both  In  law  and  equity,  the  kindred 
principle  annoimced  In  Dutton  v.  Poole. 

It  Is  quite  Impossible  to  follow  the  learned 
counsel  on  both  sides  of  this  case  In  the  ex- 
ceedingly Interesting  and  exhaustive  discus- 
sion of  the  questions  Involved,  as  the  limits 
of  an  ordinary  opinion  forbid  It  We  shall 
content  ourselves  with  the  citation  of  but  one 
more  case.  In  Todd  v.  Weber,  ffi5  N.  Y.  181, 
this  court  held  that  the  relation  of  parent  and 
child,  even  between  a  father  and  his  Illegiti- 
mate daughter,  was  a  sufficient  considera- 
tion for  a  contract  made  by  him  with  the 
relatives  of  his  unfortunte  child  to  pay  for 
her  support  and  maintenance,  and  that  she 
could  enforce  it  by  action.  The  learned  Judge 
writing  for  the  court  in  that  case,  in  an  opin- 
ion that  does  honor  to  his  heart  as  well  as 
bis  Intellect,  quotes  with  approval  Dutton  v. 
Poole.  We  see  no  valid  distinction,  in  prin- 
ciple, between  the  relation  of  parent  and 
child  and  husband  and  wife,  as  affording  an 
ample  consideration  for  covenants  Inuring  to 
the  benefit  of  the  child  or  wife. .  The  rela- 
tion of  husband  and  wife  has  been  twice  rec- 
ognized In  this  state,  in  cases  Just  cited,,  as 
a  sufficient  consideration  for  supporting  a 
covenant  hi  the  wife's  favor,  and  amply  sus- 
tains the  plaintiff's  cause  of  action  In  the 
case  at  bar.  This  court  has  recently  held 
that  while  the  common-law  rule  that  hus- 
band and  wife  are  one  has  been  to  some  ex- 
tent abrogated  by  special  legislation,  yet  there 
are  situations  where  that  unity  still  exists. 
Wetmore  v.  Wetmore,  149  N.  Y.  520,  629,  44 
N.  E.  169;  Bertles  v.  Nunan,  92  N.  Y.  152. 
The  case  before  us  Illustrates  a  situation 
where  that  unity  survives  for  the  purpose  of 
aiding  the  wife  to  enforce  a  covenant  for  her 
benefit  made  by  her  husband,  and  which 
equity  and  good  conscience  approve. 

The  appellate  division  refer  to  Dumherr  v. 
Rau,  135  N.  Y.  219,  32  N.  E.  49,  as  "a  case, 
while  not  directly  in  point  Is  in  its  controlling 
principles,  adverse  to  the  plaintiff's  right  to 
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maintain  this  action."  We  think  that  case 
has  no  application  to  the  one  before  us.  The 
husband  of  plaintiff  conveyed  to  the  defend- 
ant certain  premises,  the  latter  covenanting 
(o  pay  all  Incumbrances  on  the  premises  "by 
mortgage  or  otherwise."  The  deed  declared 
that  the  wife  (the  plaintiff)  reserved  her 
right  of  dower.  By  the  foreclosure  of  mort- 
gages on  the  premises,  existing  at  the  time 
of  the  conveyance  and  in  which  the  wife  Join- 
ed, her  dower  Interest  was  extinguished.  The 
wife  sued  on  the  defendant's  covenant  In  the 
deed  to  pay  all  Incumbrances,  and  sought  to 
recover  the  value  of  her  dower  Interest  cut 
off  by  the  foreclosure.  This  court  held  that 
the  covenant  was  with  the  husband  alone, 
as  the  wife  was  not  bound  to  pay  the  mort- 
gages, and  that  the  Joinder  of  the  wife  In  the 
mortgages  was  a  voluntary  surrender  of  her 
right  of  dower  for  the  benefit  of  the  hus- 
band, and  bound  her  Interest  t<^  the  extent 
necessary  to  protect  the  securities.  It  Is  per- 
fectly clear,  under  this  state  of  facts,  that 
the  husband  rested  under  no  duty  to  protect 
the  wife's  dower  Interest.  There  was  no  le- 
gal or  equitable  obligation  which  the  wife 
could  lay  hold  of  to  enable  her  to  sue  on  the 
covenant  The  court  points  out  that  it  is 
not  sufficient  that  the  performance  of  a  cov- 
enant may  benefit  a  third  person,  but  it 
must  have  been  entered  into  for  his  benefit. 

The  case  at  bar  is  decided  upon  Its  peculiar 
facts.  We  do  not  hold  that  the  mere  relation 
of  husband  and  wife  alone  constituted  a  suf- 
ficient consideration  to  enable  the  plaintiff  to 
maintain  this  action.  We  deem  it  unneces- 
sary to  decide  that  question  at  this  time. 
What  we  do  hold  is  that  the  equities  of  the 
plaintiff  were  such  that,  when  considered  in 
connection  with  the  duty  of  her  husband  to 
provide  for  her  future,  and,  with  that  pur- 
pose In  view,  the  money  was  procured  for  the 
defendant  to  institute  and  pursue  the  neces- 
sary litigation  to  secure  the  fund  to  which  her 
equities  related,  they,  all  taken  together,  were 
sufficient  to  sustain  the  plaintiff's  action.  The 
order  of  the  appellate  division  granting  a  new 
trial,  and  the  Judgment  entered  thereon, 
should  be  reversed,  and  the  original  Judgment 
in  favor  of  the  plaUitlff  and  against  the  de- 
fendant affirmed,  with  costs  in  all  the  courts. 

GRAY,  J.  (dissenting).  I  think  that  the  or- 
der appealed  from  should  be  affirmed,  and 
that  any  other  doctrine  than  that  laid  down 
by  the  appellate  division  would  be  without  sup- 
port in  principle  or  in  the  cases.  The  defend- 
ant needed  money  in  order  to  prosecute  an  ac- 
tion to  set  aside  certain  provisions  of  the  will 
of  Samuel  J.  Tilden,  deceased.  He  applied  to 
the  plaintiff's  husband  for  that  purpose,  and 
the  latter  procured  Dun  to  advance  the  mon- 
ey. The  agreement  between  the  defendant 
and  the  plaintiff's  husband  was  that,  in  the 
event  of  the  success  of  the  action,  In  view  of 
the  assistance  rendered  by  the  latter  as  well 
as  by  Dun,  the  defendant  would  become  re- 
sponsible for  the  payment  to  the  plaintiff  of 


the  sum  of  $50,(X)0.  The  action  was  success- 
ful, and  the  defendant  repaid  the  money  loan- 
ed. In  addition,  he  gave  to  the  plaintiff  a 
sum  of  $8,500;  but  she  has  brought  this  ac- 
tion to  compel  the  payment  by  the  defendant 
of  the  whole  sum  mentioned  In  the  agreement 

The  question  Is  whether  the  plaintiff  tiad 
a  cause  of  action  upon  the  contract.  It  seems 
to  me  that  this  case  is  not  brought  within 
that  class  of  cases  wherein  a  third  person  is 
entitled  to  enforce  a  promise  which  has  been 
made  by  one  person  to  another,  because  of  tlie 
absence  of  the  essential  element  that  some 
liability  or  duty  must  exist  from  the  promisee 
to  such  third  person  In  connection  therewith. 
As  it  was  held  in  Durnherr  v.  Rau,  135  N.  Y. 
219,  32  N.  K  49,  the  rule  is  that,  to  permit  a 
third  party  to  enforce  such  a  promise,  the 
promisee  must  have  a  legal  Interest  that  the 
covenant  be  performed  in  favor  of  the  party 
claiming  performance.  How  was  that  the 
case  here?  Could  it  be  because  of  the  general 
obligation  on  the  part  of  the  plaintiff's  hu.v 
band  to  support  and  maintain  her?  That,  of 
course,  is  a  well-recognized  obligation  in  the 
law.  But  did  the  contract  in  question  have 
that  for  its  object?  I  cannot  so  regard  it  It 
related  solely  to  the  payment  of  a  large  sum 
of  money  contingently  upon  the  success  of  a 
certain  litigation,  of  which  the  defendant  was 
the  promoter,  and  promised  a  reward  or  com- 
pensation to  the  party  with  whom  made  for 
his  aid  In  furnishing  the  needed  moneys.  It 
is  perfectly  clear  that  this  contract  was  not 
based  upon  marital  obligations,  but  that  It  was 
simply  a  mode,  suggested  by  the  husliand  ami 
adopted  by  both  parties,  for  the  payment  by 
the  defendant  of  the  consideration  for  his  (the 
plaintifTs  husband's)  services  In  the  matter. 
It  docs  not  appear  that  the  plaintiff's  cause  of 
action  has  any  other  basis  than  the  mere  fact 
of  the  marital  relation.  While  that  relation 
Imposes  strong  legal  and  moral  obligations  up- 
on the  husband,  it  Is  difficult  to  see  that  the; 
involve  a  liability  on  his  part  .to  provide  a 
separate  estate  for  his  wife;  and  yet  If  there 
is  not  that  liability,  what  liability  was  there 
towards  the  plaintiff,  which  furnished  the  ele- 
ment required  to  exist  In  order  that  the  third 
person,  the  plaintiff  here,  might  daim  ttie 
right  to  enforce  the  promise?  It  is  not  neces- 
sary that  the  wife  should  be  privy  to  the  con- 
sideration of  the  promise;  but  it  is  necessary 
that  the  promisee,  her  husband,  should  owe 
some  debt  or  duty  to  her,  in  connectlod  wltli 
the  promise,  to  enable  her  to  sue  upon  it 

I  think  that  the  insuperable  legal  objection 
to  the  plaintiff's  cause  of  action  is  that  the 
contract  In  question  was  not  one  which  look- 
ed towards  the  discharge  of  any  obligation 
owing  by  him  to  her,  and,  therefore,  Is  not 
enforceable,  upon  the  doctrine  which  under- 
lies the  cases  where,  as  in  the  relation  of 
parent  and  child,  the  promisee  owed  a  duty 
which  the  contract  was  supposed  to  meet  1 
am  prepared  to  admit  as  it  is  argued,  that 
we  should  recognize  the  obligation  of  the  hus- 
band to  support  the  wife  to  be  as  meritorious 
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as  the  obligation  of  the  parent  to  support  the 
child,  and,  if  this  contract  could  be  regarded 
In  that  light,  I  might  l>e  prepared  to  extend 
to  the  present  case  the  principle  of  the  cases 
referred  to.  But,  as  previously  suggested,  the 
relationship  between  the  parties  here  does  not 
help  us  out  in  endeavoring  to  find  support  for 
the  plaintifTs  cause  of  action,  for  the  reason 
that  the  contract  which  Is  sought  to  be  en- 
forced does  not  bear  upon  the  husband's  ob- 
ligation, and  is  not  connected  with  it,  bnt 
simply  provides  for  the  payment  of  a  sum  of 
money  as  a  compensation  for  his  services  in 
the  event  of  success.  In  view  of  the  more 
elaborate  discussion  in  the  opinion  below,  I 
thinlc  nothing  more  need  be  said,  and  that  the 
order  should  be  affirmed. 

HAI6HT,  MARTIN,  and  YANN.  JJ.,  con- 
cur with  BARTLBTT,  J.,  for  reversaL 
PARKER,  a  J.,  and' O'BRIEN,  J.,  concur 
with  GRAY,  J.,  for  affirmance. 

Order  reversed,  etc. 


(2>  Ind.  App.  in) 

CI-nZENS'  Vr.  B.  CO.  et  «1.  T.  BAIiLARD.l 
(Appellate  Court  of  Indiana.    Jan.  24,  1890.; 

IXJUBT — Defective  Btkebt  —  Street  Railwat— 
Ddtt  to  Repair— Bpbciai.  Fisdixo — Frbsux^ 

nOK  —  COXTHIBCTOBT     NBOLIOENOB  —  IllSTRDO- 

TioNS— Review. 

1.  It  cannot  be  presumed  that  a  person  injured 
did  not  exercise  any  care,  from  a  special  finding 
that  the  eyidence  did  not  show  "what  care"  he 
was  Qsing  when  the  injury  occurred. 

2.  In  the  absence  of  Icnowledge  to  the  con- 
trary, one  driving  over  a  street  is  entitled  to  pre- 
sume that  it  is  in  a  reasonably  safe  condition 
for  travel. 

8.  One  injured  by  reason  of  a  defective  street, 
which  he  knows  to  be  unsafe,  is  not  guilty  of 
contributory  negligence,  if  he  uses  care  propor- 
tionate to  the  known  danger. 

4.  On  an  issue  as  to  what  would  constitute 
constructive  notice  of  a  defect  in  a  street,  the 
court  charged  that  a  very  short  time  might  be 
snfllcient,  considering  the  location,  character, 
and  permanence  of  the  defect,  "and  such  other 
things  as  throw  light  on  the  gnestion,"  and  add- 
ed that  what  the  facts  were  and  the  inferences 
to  be  drawn  tlierefrom  were  for  the  jury  to  de- 
termine, under  all  the  evidence  and  circumstan- 
ces, acid,  in  view  of  the  closing  clause,  that 
the  instruction  was  not  erroneons,  as  authorizing 
the  jury  to  consider  facts  not  shown  by  the  ev- 
idence. 

5.  Since  a  street-railroad  company  is  bound 
to'  80  maintain  its  tracks  as  not  to  Impair  the 
safe  condition  of  the  street,  whether  required  by 
ordinance  or  not,  an  instruction  that,  if  a  street- 
railway  company  accepted  an  ordinance  impos- 
ing such  obligations,  a  violation  thereof  render- 
ing the  street  danjterous  would  be  negligence, 
which.  If  the  proximate  cause  of  another  s  death, 
who  was  exercising  due  care  at  the  time,  would 
render  the  company  liable  therefor,  was  not  er- 
ror. 

6.  A  verdict  of  a  jury  cannot  be  disturbed  on 
appeal  where  there  is  some  evidence  to  sup- 
port it. 

7.  It  is  not  error  to  refuse  requested  instmo 
tions  covered  by  those  given. 

Appeal  from  superior  court,  Marlon  coun- 
ty;  L.  M.  Harvey,  Judge. 
Action  by  Mary   Ballard,  administratrix; 
*  Rehearing  denied. 


against  the  Citizens'  Street-Railroad  Compa- 
ny and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 

W.  H.  Latta,  John  W.  Kern,  and  J.  0.  Bell, 
(or  appellants.  George  W.  Spahr,  for  appei- 
lee. 

ROBINSON,  J.  Appellants  appeal  from  s 
Judgment  in  appellee's  favor  awarding  dam- 
ages for  the  death  of  appellee's  decedent. 
For  opinion  on  the  former  appeal  of  this 
case,  see  18  Ind.  App.  522,  47  N.  E.  64S.  The 
only  errors  assigned  which  are  discussed  by 
appellants'  counsel  question  the  overruling 
of  the  motion  for  judgment  in  appellants' 
favor  on  the  answers  to  the  Interrogatories, 
notwithstanding  the  general  verdict,  and 
overruling  appellants'  motion  for  a  new  tri- 
aL  The  Jury  returned  a  general  verdict  in 
appellee's  favor,  and  with  it  answered  the 
following  interrogatories:  "(1)  Q.  Was  the 
Cltiaens*  Street-Railroad  Company  operating 
a  track  where  the  plaintiffs  decedent  was 
hurt  at  the  time  of  his  injury,  under  a  con- 
tract with  the  board  of  commissioners  of 
Marion  county,  Indiana,  granted  at  the  Sep- 
tember term,  1865?  A  No.  (2)  Q.  Did  the 
contract  with  said  county  commissioners  re- 
quhre  the  Citizens'  Street-Railroad  Company 
to  keep  any  portion  of  West  Washington 
street  In  repair?  A.  Tes.  (3)  Q.  Was  the 
place  where  plaintifTs  decedent  was  Injured, 
at  the  time  defendant  laid  Its  track  at  that 
point,  a  part  of  the  city  of  Indianapolis?  A. 
No.  (4)  Q.  Has  said  territory  since  been  an- 
nexed by  the  city  of  Indianapolis?  A  Yes. 
(B)  Q.  Did  the  Citizens'  Street-Railroad  Com- 
pany, when  it  originally  laid  the  said  track, 
lay  the  same  so  that  the  tops  of  the  raiUi 
were  on  a  level  with  the  established  grade 
of  said  Washington  street?  A  No.  (S)  Q. 
Had  there  ever  been,  up  to  the  time  of  the 
accident,  any  change  In  the  established 
grade  of  said  Washington  street?  A.  No. 
(7)  Q.  Had  there  ever  been  any  change  up 
to  the  time  of  this  accident,  in  the  eleva- 
tion of  the  rails  of  said  track?  A.  No.  (8) 
Q.  Did  the  plalntilTs  decedent's  vehicle  up- 
set at  the  time  when  the  right  hind  wheel 
thereof  was  upon  the  north  rail  of  the  street- 
car track,  and  the  remaining  wheels  had 
passed  over  the  same  to  the  north  side 
thereof?  A.  No.  (9)  Q.  Did  the  vehicle  of 
plaintifTs  decedent  upset  when  the  right 
hind  wheel  was  between  the  rails  of  the 
street-car  track,  and  the  remaining  wheels 
thereof  had  passed  over  said  track  to  the 
north  side  thereof?  A.  No.  (10)  Q.  Was 
there  a  depression  or  declivity  In  Washing- 
ton street  at  the  time  of  the  accident  of 
plaintifTs  decedent,  about  four  feet  deep? 
A  Yes.  (11)  Q.  Did  the  sonth  edge  of  said 
depression  or  declivity  extend  up  to  within 
twenty  Inches  of  the  said  defendant's  street- 
car track?  A.  Yes,  clear  to  the  track.  (12) 
Q.  At  the  time  the  vehicle  of  the  plaintifTs 
decedent  upset,  was  the  left  fore  wheel  at 
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the  bottom  of  said  depression?  A.  No.  (13) 
Q.  At  the  time  the  vehicle  of  the  plalntUTs 
decedent  upset,  was  the  left  hind  wheel  and 
the  right  fore  wheel  upon  the  slope  of  said 
depression  or  declivity  ?  A.  No.  (14)  Q.  Was 
the  said  slope  one  of  about  45  degrees?  A. 
Yes.  (15)  Q.  Would  the  said  vehicle  have 
upset,  as  it  did  upset,  if  the  space  between 
the  rails  of  said  street-car  traclc  and  for 
eighteen  inches  on  each  side  thereof  had 
been  filled  up  to  the  level  with  the  top  of 
said  rails?  A.  No.  (16)  Q.  Did  said  vehi- 
cle upset  because  of  the  depression  or  decliv- 
ity upon  the  north  side  of  said  street-ear 
track?  A.  Yes.  (17)  Q.  Is  there  any  evi- 
dence to  show  what  care  the  plaintiff's  de- 
cedent, Jehu  Ballard,  was  using  at  the  time 
of  the  accident?  A.  -No.  (18)  Q.  Did  the 
plaintifT's  decedent,  Jehu  Ballard,  upset  at 
a  place  about  125  feet  from  his  front  gate? 
A.  Yes.  (19)  Q.  Had  he  been  living  at  said 
place  eighteen  months?  A.  Yes.  (20)  Q. 
Was  the  said  depression  and  declivity  and 
the  street-railroad  track  in  plain  view  from 
his  front  gate?  A.  No.  (21)  Q.  Did  the 
plaintiff's  decedent  know  of  the  existence  of 
the  said  depression  or  declivity,  and  of  the 
condition  of  said  street-railroad  track,  at  the 
time  of  bis  injury?  A.  No.  (22)  Q.  Was 
plaintiff's  decedent,  at  the  time  of  his  in- 
jury, driving  a  blind  horse?  A.  Yes.  (23) 
Q.  Had  said  depression  or  declivity  been  In 
Washington  street  since  1887,  In  the  condi- 
tion It  was  In  January,  1894?  A.  Yes.  (24) 
Q.  Was  plaintiff's  decedent,  Jehu  Ballard, 
driving  his  wagon  at  the  time  it  upset?  A. 
Yes.  (25)  Q.  Does  the  evidence  show  that 
plaintiff's  decedent,  Jehu  Ballard,  did  not 
know  the  condition  of  Washington  street  be- 
tween the  street-car  tracks  and  north  of  the 
same,  at  the  time  of  and  before  the  injury? 
A.  Yes.  (26)  Q.  Was  Washington  street,  at 
the  place  of  the  accident,  between  the  rails 
and  immediately  next  to  the  same,  worn  be- 
low the  original  grade  by  the  travel  upon 
said  street?  A.  Yes.  (27)  Q.  How  much 
had  the  street  at  such  place  been  worn  be- 
low the  tops  of  the  rails  of  the  street-car 
track?  A.  Six  Inches.  (28)  Q.  Had  such 
portion  of  the  street  been  in  this  condition 
for  a  period  of  eighteen  months,  at  least,  at 
the  time  of  the  accident  to  the  plaintlfTs  de- 
cedent. A.  Yes.  (29)  Q.  Was  the  death  of 
Jehu  Ballard  caused  by  falling  out  of  bis 
wagon  on  Washington  street?  A.  Yes.  (30) 
Q.  Did  any  negligence  of  the  street-railway 
company  proximately  cause  the  fall  of  plain- 
tiiTs  decedent?    A.  Yea." 

Taking  the  answers  to  the  Interrogatories 
and  the  evidence  In  support  of  them,  and 
we  cannot  escape  the  conclusion  that  the 
negligence  of  both  the  city  and  the  railway 
is  shown.  The  answers  to  the  interroga- 
tories show  a  condition  of  affairs  establish- 
ing negligence  on  the  part  of  both  the  city 
and  the  railway  company,  beyond  question. 
The  street  was  not  only  unsafe  for  public 
travel,  but  both  It  and  the  railway  tracks 


had  been  permitted  to  remain  In  that  unsafe 
condition  for  18  months.  And  the  answers 
to  the  Interrogatories  are  not  inconsistent 
with  the  general  verdict,  finding  appellee's 
decedent  free  from  contributory  negligence, 
unless  the  seventeenth  interrogatory  and  an- 
swer make  them  so. 

The  jury,  by  their  general  verdict,  found, 
in  effect,  that  the  decedent,  at  the  time  of 
his  Injury,  was  exercising  such  care  as  a  rea- 
sonably prudent  person  would  exercise  un- 
der like  circumstances.  And  the  answer  of 
the  jury  that  the  evidence  does  not  show 
what  care  he  was  using  at  the  tune  of  the 
accident  is  not  necessarily  a  finding  that  the 
evidence  does  not  show  that  he  was  exer- 
cising any  care.  It  Is  said  by  counsel  in 
their  brief  that,  in  preparing  this  Interroga- 
tory, the  exact  language  employed  in  the 
case  of  City  of  Bedford  v.  Neal,  143  Ind. 
426,  41  N.  E.  1029,  and  42  N.  E.  815,  was 
used.  In  the  opinion  in  that  case,  the  court 
used  this  language:  "There  Is  no  evidence 
to  show  what  degree  of  care  she  [the  person 
injured]  used  to  avoid  danger  in  passing  over 
the  walk  at  the  time  she  was  injured."  The 
court  was  not  discussing  any  Interrogatory. 
It  Is  not  the  province  of  the  jury  to  find  the 
degree  of  care  used,  and  the  Interrogatory 
In  the  form  asked  does  not  necessarily  ask 
whether  the  evidence  shows  he  was  exercis- 
ing any  case.  The  jury  may  have  undo'- 
stood  the  question  asked  as  they  would  have 
understood  it  If  the  exact  language  in  the 
Neal  Case  had  been  used;  and  to  such  a 
question  the  answer  they  did  make  wonid 
not  be  Inconsistent  with  the  general  verdict 
The  question  asked  might  be  construed  to 
mean  the  kind  of  care  used,  and,  when  tbe 
jury  say  that  the  evidence  does  not  show 
this,  they  do  not  necessarily  say  that  tbe 
evidence  does  not  show  that  any  care  was 
used.  A  question  could  easily  be  framed 
that  would  ask  that  question  directly. 

It  appeared  from  the  evidence  that  the  ac- 
cident resulting  in  decedent's  death  happen- 
ed between  6  and  7  o'clock  in  the  evening  in 
the  month  of  Janpary;  that  it  was  dark: 
that  the  horse  decedent  was  driving  wa» 
blind;  that  decedent  was  pursuing  his  usniU 
avocation;  that  he  was  going  In  a  direct  line 
to  his  place  of  destIn.atIon,  to  deliver  a  trunk. 
It  was  too  dark  to  see  the  surface  of  the  street 
and  the  street-car  track,  but  the  outline  of  the 
horse  and  wagon  could  be  seen  by  a  person 
standing  on  the  lot  abutting  the  street,  and  op- 
posite the  place  where  the  accident  occurred. 
A  witness  who  saw  the  decedent  drlvlDg 
across  the  street,  and  saw  the  wagon  upset, 
testified  that  he  noticed  no  Increase  of  speed 
of  the  horse,  nor  anything  of  that  sort,  jut 
before  the  accident  occurred.  It  appears  the 
decedent  was  at  a  place  where  he  had  a  right 
to  be,  and  was  doing  what  he  had  a  right  to 
do.  The  Jury  found  as  a  fact  that  the  de- 
cedent did  not  know  of  the  existence  of  tbe 
declivity  in  the  street,  or  of  the  condition  of 
the  street-railroad  track,  at  the  time  of  liis 
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injury.  It  is  true  there  was  erldence  tend- 
ing to  sliow  tbat  be  might  have  known  the 
condition  of  the  track  and  street;  but  from 
all  the  evidence  In  the  case  the  Jury  could 
conclude,  as  they  did,  tiiat  he  did  not  know 
their  condition.  From  a  careful  review  of 
all  the  evidence,  we  think  the  record  dis- 
closes some  evidence  to  sustain  the  finding 
t)oth  that  appellants  were  negligent  in  per- 
mitting the  street  and  railroad  track  to  be 
and  remain  in  the  condition  they  were  in  at 
the  time  of  the  injury,  and  tbat  the  decedent 
was  exercising  such  care  as  an  ordinarily 
prudent  person  would  use  under  the  circum- 
stances. 

The  court  properly  instructed  the  Jury  that 
the  decedent  had  the  right  to  presume,  and  to 
act  on  the  presumption,  unless  he  had  knowl- 
edge to  the  contrary,  that  the  street  was  in 
a  reasonably  safe  condition  for  travel  by  him 
if  he  used  due  care;  and  the  fact  that  he 
knew  or  had  reason  to  believe  the  street  un- 
safe would  not  preclude  him  from  using  the 
street,  but  in  such  case  be  must  use  care 
proportioned  to  the  danger  of  which  he  knew 
or  bad  reason  to  apprehend;  and  if  he  did  not 
know  or  have  reason  to  apprehend  danger, 
or  knew  it,  and  used  care  proportioned  to  the 
known  or  reasonably  apprehended  danger, 
and  notwithstanding  such  care  was  injured, 
then,  so  far  as  contributory  negligence  was 
concerned,  there  might  be  a  recovery. 

In  speaking  of  what  constitutes  construc- 
tive notice,  the  court  told  the  Jury:  "A  very 
short  time  may  be  sufficient,  considering  the 
location  of  the  defect  in  a  street,  the  charac- 
ter of  it,  the  extent  to  which  the  street  Is 
used,  to  what  extent  the  defect  or  obstruc- 
tion is  permanent  and  prominent,  and  such 
other  things  as  throw  light  on  the  question. 
What  the  facts  are,  and  the  reasonable  in- 
ferences therefrom,  are  for  you  to  determine, 
under  all  the  evidence  and  circumstances  con- 
sidered in  accord  with  the  court's  instruc- 
tions." It  is  argued  that  the  clause  "and 
such  other  things  as  throw  Ught  on  the  mat- 
ter" is  too  broad,  and  invited  the  Jury  to  con- 
sider everything  they  might  think  proper. 
If  the  Instruction  stopped  with  that  clause,— 
and  counsel  discuss  it  as  though  it  did,— the 
objection  might  be  well  taken;  but  with  the 
closing  sentence,  we  think,  the  Jury  must 
have  understood  that  they  were  to  consider 
only  such  things  or  facts  as  were  shown  by 
the  evidence. 

In  its  thirteenth  instruction  the  court  said 
to  the  Jury:  "If  you  find  that,  at  the  time 
said  track  was  placed  in  said  highway,  the 
territory  at  the  point  in  controversy  was  not 
in  the  city  of  Indianapolis,  and  that  said  track 
was  so  placed  by  consem  of  and  contract  with 
the  board  of  county  commissioners,  but  that 
thereafter  said  territorv  was  annexed  to  and 
became  part  of  said  citv,  and  the  city  under- 
took, by  ordinance,  to  name  terms  and  con- 
ditions for  the  maiatenonce  of  said  track  for 
the  purpose  of  preserving  the  public  high- 
way at  tliat  point  in  a  reasonably  safe  con- 


dition for  public  use  and  travel,  and  said 
street-railroad  company  accepted  the  terms 
of  said  ordinance,  then  the  ordinance  terms 
would  be  binding  on  said  company,  and  Any 
violation  of  the  terms  of  said  ordinance  ren- 
dering said  highway  dangerous  to  travelers 
would  t)e  negligence;  and  if  said  condition 
proximately  caused  the  death  of  Jehu  Bal- 
lard, and  he  was  at  the  time  using  due  care, 
the  defendant  company  would  be  liable  there- 
for." It  is  objected  to  this  Instruction  that 
it  assumed  that  the  ordinance  of  the  city  of 
Indianapolis  was  passed  in  an  attempt  to  es- 
tablish a  method  of  maintaining  this  street, 
in  common  with  others,  and  was  so  accepted 
by  the  company.  But  we  fail  to  see  where- 
in this  instruction  is  objectionable.  Even  if 
the  street  railway  was  built  under  a  con- 
tract with  the  county  commissioners,  when 
the  highway  became  a  part  of  the  city  it 
was  the  duty  of  the  company  to  maintain  its 
track  so  as  to  preserve  tlie  public  highway 
in  a  reasonably  safe  condition  for  public  use 
and  travel;  and  it  was  its  duty  to  do  tliis 
whether  there  was  any  ordinance  requiring  it 
to  be  done  or  not  It  was  the  duty  of  the 
company  to  keep  its  tracks  In  such  condition 
as  not  to  render  the  highway  unsafe  for  the 
public,  regardless  of  any  privilege  granted  or 
attempted  to  be  granted  by  the  iKtard  of 
commissioners;  and  this  duty  continued  as 
long  as  the  highway  remained  a  public  high- 
way, no  matter  within  what  Jurisdiction  it 
might  be.  The  Instruction  is  directed  sim- 
ply to  the  duty  of  the  company  to  keep  the 
track  In  such  condition  as  not  to  render  the 
street  unsafe  for  public  use  and  travel.  The 
cases  cited  by  counsel  denying  the  right  of 
a  municipality  to  impose  additional  burdens 
to  those  provided  for  in  the  contract  with  the 
municipality  are  not  in  point.  Bequirlng  a 
railway  company  to  keep  its  tracks  in  such 
condition  as  not  to  interfere  with  the  public 
use  of  the  street  is  quite  a  different  thing 
from  requiring  the  company  to  make  a  cer- 
tain kind  of  improvement  prescribed  by  the 
municipality,  and  not  provided  for  In  the 
original  contract  between  the  company  and 
city. 

It  Is  argued  that  the  evidence  does  not 
show  that  the  death  of  appellee's  decedent 
resulted  from  the  injury  received.  The  Jury 
answered  that  it  did,  and  it  cannot  be  denied 
that  there  was  some  evidence  to  sustain  this 
finding.  Counsel  have  discussed  this  evi- 
dence, but  it  is  clear  we  cannot  disturb  the 
Jury's  finding  upon  this  point  without  weigh- 
ing the  evidence,  and  this  we  cannot  do. 
While  a  court  might  believe  that  the  great 
weight  of  intelligent  testimony  in  a  given 
case  was  against  a  Jury's  finding,  yet,  if  the 
finding  is  supported  by  some  evidence,  the 
verdict  mus'  stand. 

The  court  fully  Instructed  the  Jury  on  the 
question  of  proximate  cause  and  the  instruc- 
tions requested  by  appellants  upon  that 
branch  of  the  case  were  covered  by  the  in- 
structions given  by  the  court     The  court's 
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tnstrncttons  cover  the  whole  case,  and  dear- 
ly and  correctly  state  the  law  as  applicable 
to  the  evidence.  There  Is  no  error  In  the 
record,  and  the  judgment  Is  attirmed. 


(176  111.  471) 

BALTIMORE  &  O.  S.  W.  RT.  CO.  r.  ALSOP. 
(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

Dissenting  opinion. 

For  majority  opinion,  see  52  N.  E.  253. 

CARTWRIGHT,  J.  (dissenting).  I  cannot 
agree  to  the  rule  stated  In  this  opinion,  that, 
as  between  appellant  and  its  traclc-walker, 
whose  dally  duty  It  was  to  look  out  for 
trains  and  keep  out  of  their  way,  the  faci 
that  the  train  was  not  running  on  schedule 
time  tended  to  prove  negligence,  or  was 
proper  to  be  submitted  to  the  jury  as  a  basis 
for  a  verdict.  Of  course.  It  can  make  no 
difference  that  the  train  in  this  case  was  on 
the  timetable.  The  only  material  fact  was 
that  the  deceased  had  no  notice  from  the 
timetable  that  a  train  would  pass  at  that 
time,  and  the  condition  would  have  been  the 
same  if  the. train  bad  been  an  extra.  Under 
the  rule  stated,  an  extra  or  special  train 
could  not  be  started,  or  a  train  run,  at  an 
Irregular  time,  until  every  track-walker, 
watchman,  and  employe  had  been  found  and 
notified  that  It  was  going  to  be  run.  This 
would  seriously  Interfere  with  public  Inter- 
ests as  well  as  the  rights  of  the  employer. 
In  the  case  of  Railroad  Co.  v.  George,  19  111. 
510,  cited  In  the  opinion,  a  passenger  was 
Injured  In  a  collision  of  defendant's  train 
with  the  train  of  another  railroad  company 
on  a  track  on  which  they  had  the  joint  use, 
where  the  train  of  the  other  company  was 
running  on  Its  regular  time,  with  a  right  to 
the  track,  and  defendant's  train  was  nearly 
five  hours  behind  Its  time,  and  where  a  col- 
lision was  almost  inevitable.  The  duties  and 
rights  of  the  parties,  as  well  as  the  facts,  are 
so  different  In  the  two'  cases  that  I  can  see 
no  similarity  between  them. 


077  III.  «4) 

CARR  V.  CARR  et  al.t 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

Homestead— Abandonment— Absign-ment. 

1.  Testator  devised  to  his  wife  the  excess  In 
value  over  $1,000  of  certain  lots,  with  the  ten- 
ements and  improTements  thereon,  for  her  life, 
and  then  over  to  his  heirs  in  fee;  referring  to 
the  realty  as  his  horaesteHd,  and  expressing  an 
intention  "to  pive  her  the  homestead,  and  all 
in  excess  in  value  of  the  $1,000  in  said  prem- 
ises,— meaning  to  devise  the  entirety"  thereof. 
She  accepted  in  writing  the  provisions  of  the 
will.  Held,  that  her  estate,  being  under  the  will 
an  absolute  estate  for  life,  and  not  baring  been 
acquired  by  virtue  of  the  statute,  was  not  sub- 
ject to  be  lost  b.T  abandonment. 

2.  Rev.  St.  c.  52.  §|  1,  2,  making  homesteads 
exempt  from  the  laws  of  conveyance,  descent, 
and  devise,  and  providing  that  such  exemption 

1  Rehearing  denied  February  9,  1899. 


shall  continue  after  the  death  of  the  household- 
er, for  the  benefit  of  the  surviving  husband  or 
wife,  BO  long  as  he  or  she  continues  to  occupy 
such  homestead,  "and  of  the  children  until  tiie 
youngest  child  becomes  21  years  of  age,"  even 
if  it  entitles  a  minor  child  to  any  interest  or 
right  of  occupancy  during  minority,  as  against 
a  wife  who  was  devised  the  entirety  of  such 
homestead  for  life,  and  ceased  to  occupy  it  does 
not  justify  a  decree  ousting  the  widow  entirely 
from  the  property,  and  requiring  an  account  of 
all  rents  and  profits. 

Appeal  from  circuit  court,  Jersey  county; 
Robert  B.  Shirley,  Judge. 

Petition  by  Georgia  B.  Carr  and  others 
against  Henrietta  J.  Carr  for  an  assignment 
of  homestead.  There  was  a  decree  for  peti- 
tioners, and  defradant  appealed.    Reversed. 

Henry  T.  Ralney  and  Thos.  F.  Ferns,  for 
appellant.  Hamilton  &  Hamilton,  for  appel- 
lees. 

CARTWRIGHT,  J.  Joseph  S.  Carr  died 
testate  February  26,  1896,  possessed  of  an  es- 
tate of  homestead  In  lots  4  and  5  in  block  3 
of  Adams'  addition  to  the  city  of  Jerseyville. 
He  had  been  twice  married,  and  his  second 
wife,  the  appellant,  Henrietta  J.  Carr,  sur- 
vived him  as  his  widow.  He  left  as  bis  heirs 
at  law  his  eleven  children,  nine  of  whom 
were  bom  during  the  first  marriage,  and  two 
during  the  second.  Four  of  these  children 
are  minors.  Two  of  them  (the  appellee  Geor- 
gia E.  Carr  and  Festus  E.  Carr)  are  children 
of  the  first  marriage;  and  Mae  E.  CJarr  and 
Fern  Carr,  of  the  second.  Settle  E.  Wallace, 
one  of  the  older  heirs.  Is  guardian  of  Georgia 
E.  Carr  and  Festus  E.  Carr,  and  as  such 
guardian  filed  a  petition  m  behalf  of  Georgia 
E.  Carr,  one  of  her  wards.  In  the  circuit  court 
of  Jersey  county,  asking  to  have  the  home- 
stead assigned  to  and  vested  In  said  Georgia 
E.  Carr,  for  the  reason  that  appellant  bad 
removed  therefrom  with  her  Infant  children, 
and  thereby  abandoned  the  same.  Appellant 
answered,  denyhig  that  she  had  abandoned 
the  homestead,  and  also  claimed  said  prem- 
ises by  virtue  of  the  last  will  and  testament 
of  said  Joseph  S.  Carr.  The  cause  was  re- 
ferred to  a  master  In  chancery  to  take  the 
evidence,  and  the  following  facts  were  proved: 
After  the  death  of  Joseph  S.  Carr,  the  defend- 
ant, bis  widow,  continued  to  occupy  the  home- 
stead with  her  children  and  her  stepdaughter, 
the  petitioner  Georgia  E.  Carr,  but  there  was 
some  discord  between  the  petitioner  and  her 
stepmother.  In  consequence  of  which  the  pe- 
titioner left  and  resided  elsewhere.  In  the 
latter  part  of  May,  1896,  the  defendant  pur- 
chased another  residence  with  money  which 
she  received  for  Insurance  of  the  life  of  said 
Joseph  S.  Carr.  She  supported  herself  by 
dressmaking,  and  the  place  purchased  was 
nearer  the  center  of  town,  and  more  conven- 
ient for  her  and  her  customers.  She  removed 
to  the  new  residence  with  her  children,  and 
rented  the  homestead,  and  remained  away 
from  It  until  the  petition  hi  this  case  was 
filed,  September  15,  1896.  A  bUl  had  been 
filed  by  the  nine  heirs  of  Joseph  8.  Carr  who 
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were  atepchlldren  of  defendant  (tbe  minora 
suing  by  tbelr  said  guardian,  Bettle  E.  Wal- 
lace) against  defendant  and  her  children,  ask- 
ing to  have  a  trust  declared  In  the  new  prop- 
erty purchased  by  defendant.  By  tills  bill 
they  claimed  that  they  were  entitled  to  nine- 
twelfths  of  the  insurance  money,  and  that  the 
title  to  the  premises  purchased  therewith 
should  to  that  extent  be  vested  in  them.  Tbe 
minor  heirs  were  seeking  to  take  away  the 
homestead  because  the  defendant  had  ac- 
quired a  new  one,  and  the  heirs  were  also 
asking  to  have  nine-twelfths  of  tbe  new  prop- 
erty vested  in  them,  whereupon  defendant 
returned  to  tbe  old  homestead.  There  was 
evidence  on  behalf  of  petitioner  that  defend- 
ant said  she  was  buying  the  new  place  for 
a  home,  and  to  get  a  better  location  for  her 
business,  and  that  she  was  afraid  to  live  out 
at  the  old  homestead,  because  It  was  lonesome. 
On  the  other  hand,  she  testified  that  she  left 
the  homestead  partly  on  account  of  family 
differences,  in  the  hope  that  they  would  set- 
tle down,  and  in  consequence  of  which  she 
was  afraid  to  live  out  there,  and  partly  in 
order  to  be  nearer  her  work  as  a  dressmaker, 
80  that  she  could  make  more  money  to  sup- 
port her  children.  She  testified  tbat  she  In- 
tended to  r«tum  to  the  homestead,  and  did 
not  move  to  the  new  home  for  the  purpose  of 
living  there  xtermanently.  Her  declarations 
in  harmony  with  her  testimony,  made  to  va- 
rious persons  at  the  time  when  she  was  nego- 
tiating the  purchase  and  removing  to  the  new 
bouse,  were  proved.  Tbe  will  of  Joseph  8. 
Carr  was  also  offered  in  evidence.  Tbe  court, 
by  its  decree,  found  that  the  defendant  had 
abandoned  the  homestead,  and  decreed  that  it 
be  vested  In  the  petitioner,  and  ordered  the 
defendant  to  surrender  possession  within  40 
days,  and  to  pay  over  to  petitioner  the  rents 
received  after  May  20,  1896,  when  she  re- 
moved to  tbe  other  place,  and  to  pay  costs. 
It  is  insisted  tbat  the  testimony  of  the  de- 
fendant was  Incompetent,  because  tbe  peti- 
tion was  by  a  guardian  of  an  heir  of  the  de- 
ceased, Joseph  S.  Carr,  and  tbat  defendant's 
declarations  In  connection  with  her  removal 
were  incompetent  for  the  same  reason,  and, 
tberejore,  there  was  no  competent  evidence 
that  the  homestead  was  not  abandoned.  Tbe 
testimony  related  only  to  facts  occurring  after 
tbe  death  of  Joseph  S.  Carr,  and.  If  petitioner 
was  suing  for  the  homestead  as  bis  heir,  the 
defendant  would  stlU  be  competent  to  testify 
to  such  facts.  Kingman  v.  Hlggins,  100  111. 
319.  But,  In  tbe  view  that  we  take  of  the 
case,  the  question  whether  defendant  aban- 
doned the  homestead  is  not  Important.  Joseph 
S.  Carr  disposed  of  all  bis  property  by  his  will, 
which  contained  14  clauses,  and  various  be- 
quests and  devises  to  his  children.  The  sec- 
ond clause,  which  is  material  to  this  contro- 
versy, is  as  follows:  "Second.  I  give,  devise, 
and  bequeath  unto  my  beloved  wife,  Henri- 
etta J.  Carr,  tbe  excess  In  value,  over  and 
above  one  thousand  dollars'  ($1,000)  valua- 
tion, lots  four  (4)  and  five  (5)  in  block  No. 


three  (3)  in  Adams'  addition  to  the  city  of 
Jerseyvllle,  Illinois,  together  with  the  tene- 
ments and  improvements  tbereon.-for  the  term 
of  her  natural  life,  then  to  my  heirs  in  fee;  . 
the  same  being  my  homestead.  It  Is  my  in- 
tention to  give  her  the  said  homestead,  and 
all  in  excess  in  value  of  the  one  thousand  dol- 
lars ($1,000)  in  said  premises;  meaning  to  de- 
vise tbe  entirety  of  said  premises."  The  de- 
fendant accepted,  in  writing,  tbe  provisions 
of  the  wIlL  By  this  provision  of  his  will, 
Joseph  S.  Carr  manifested  bis  intention  to  de- 
vise tbe  entire  homestead  property,  whatever 
its  value  might  be,  to  his  wife.  The  property 
was  inventoried  as  of  the  value  of  $1,500,  but 
the  evidence  at  the  hearing  before  the  master 
was  tbat  Its  value  was  about  $800.  The 
testator  described  the  premises  as  being  bis 
homestead,  and  gave  them  to  her;  and,  per- 
haps for  the  reason  that  there  was  a  statu- 
tory limit  in  value  to  the  homestead  estate, 
he  twice  expressed  his  intention  to  also  give 
her  all  In  excess  in  value  above  said  sum  of 
$1,000,  and,  to  make  assurance  doubly  sure, 
added,  "meaning  to  devise  tbe  entirety  of 
said  premises."  The  devise  was  to  her  for 
life,  with  remainder  to  his  heirs  in  fee.  Al- 
though the  statute  declares  tbat  the  estate  of 
homestead  shall  be  exempt  from  the  laws 
of  conveyance,  descent,  or  devise,  except  as 
therein  provided,  It  has  been  settled  In  this 
court  tbat  If  a  devise  of  property  in  which 
there  is  a  homestead  is  made  to  the  widow, 
and  she  accepts  the  provisions  of  the  will,  she 
will  take  the  premises  under  the  will,  and  by 
virtue  of  it,  and  will  not  take  an  estate  of  home- 
stead under  the  statute.  Cowdrey  v.  Hitchcock, 
103  111.  262;  Stunz  v.  Stunz,  131  lU.  210,  23 
N.  B.  407;  Warren  v.  Warren,  148  ni.  641, 
36  N.  E.  611;  Fry  v.  Morrison,  159  111.  244,  42 
N.  B.  774.  The  estate  of  homestead  created 
by  tbe  statute,  which  continues  exempt  after 
the  death  of  the  householder,  lasts  so  long 
only  as  tbe  widow  continues  to  occupy  such 
homestead,  and  it  may  be  lost  by  abandon- 
ment The  estate  devised  In  this  will  Is  an 
absolute  estate  for  life  in  tbe  whole  premises, 
not  limited  by  value  or  occupation,  and  not 
subject  to  be  terminated  by  abandonment; 
and  it  was,  consequently,  a  different  estate 
from  that  given  by  the  statute.  The  accept- 
ance of  the  provisions  of  the  wiU  by  the  de- 
fendant would  prevent  her  from  claiming  the 
exemption  of  tbe  homestead  law,  but  she  took 
under  tbe  will  an  estate  for  life,  which  could 
not  be  lost  by  her  removal  from  the  premises. 
It  is  therefore  Immaterial  whether  she  left  the 
homestead  with  the  Intention  of  returning. 

If  It  be  true,  as  claimed  on  the  part  of  peti- 
tioner, that  Joseph  S.  Carr  could  not,  by  bis 
will,  affect  her  right  to  occupy  tbe  homestead^ 
until  she  should  become  21  years  of  age,  be- 
cause of  tbe  provision  of  the  statute  that  such 
homestead  Is  exempt  from  tbe  laws  of  devise, 
and  also  tbat  defendant  could  not  affect  her 
right  to  the  homestead  by  abandoning  It 
this  decree  could  not  be  Justified.  If  petitioner 
has  a  right  of  Joint  occupancy  under  the  stat- 
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ute,  wblcb  cannot  be  affected  or  defeated  by 
the  will,  so  that  the  devise  to  defendant  Is 
subject  to  such  right  of  occupancy,  the  right 
Is  not  to  be  enforced  by  turning  the  defend- 
ant out  of  the  property,"  and  requiring  her 
to  accouiit  to  petitioner  for  all  rents  and  prof- 
Its  received  from  It.  The  decree  Is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


(177  in.  52S) 

ST.  LOUIS,  A.  &  S.  B.  CO.  et  *L  v.  O'HARA 
et  al.i 

(Supreme  Court  of  Illinoia.    Dec.  21,  188S.) 

RaILKOAU  BbCEIVBRSHIP  —  LiBX  rOB   NECESaA.BT 

Cars— CoKPOKATioNs— Opficbrs— Salart. 

1.  Where  a  railroad  is  In  the  hands  of  a  re- 
ceiver for  administration  as  a  trust  fund  for  the 
payment  of  Incumbrances,  the  court  may  de- 
clare a  lien  in  favor  of  a  claim,  accruing  short- 
ly before  the  receiver's  appointment,  for  cars 
furnished  to  the  road,  and  necessary  for  its  suc- 
cessful operation,  prior  in  right  to  existing  mort- 
gages. 

2.  A  corporation  is  not  liable  to  pay  a  sal- 
ary to  its  president,  unless  it  has  been  fixed  by 
resolution  or  by-law  of  the  board  of  directors. 

Appeal  from  appellate  court.  Third  district 
Foreclosure  suit  by  the  Fanners'  Loan  & 
Trust  Company,  trustee,  and  another,  against 
the  St.  Louis,  Alton  &  Springfield  Railroad 
Company  and  its  successor,  the  St  Louis, 
Chicago  &  St.  Paul  Railroad  Company.  Joseph 
Diclison  and  another  were  appointed  receiv- 
ers. Henry  O'Hara  intervened,  claiming  a 
superior  lien.  From  the  a£Brmance  of  a  de- 
cree In  his  favor  by  the  appellate  court  (75 
IlL  App.  496),  the  defendants  and  others  ap- 
peal.   Affirmed. 

The  statement  of  facts  and  the  opinion  of 
the  appellate  court  herein  are  as  follows: 

"In  October,  1890,  a  bill  was  filed  In  the 
circuit  court  of  Sangamon  county,  In  the 
name  of  B.  F.  Johnston  and  others,  against 
the  St  Louis,  Alton  &  Springfield  Railroad 
Company,  to  enforce  the  collection  of  Judg- 
ments recovered  by  the  complainants  against 
the  company  for  cost  of  construction,  aggre- 
gating $73,918.32,  the  appointment  of  a  re- 
ceiver, etc.  Joseph  Dickson  was  appointed 
receiver.  The  road  was  heavily  mortgaged, 
and  in  May,  1892,  a  decree  of  foreclosure  was 
rendered  by  the  court  on  cross  bills  of  the 
Farmers'  Loan  &  Trust  Company,  trustee,  on 
a  first  mortgage,  and  the  Atlantic  Trust  Com- 
pany, trustee,  on  a  second  mortgage.  Post 
Martin  &  Co.,  a  banking  firm  In  New  York, 
were  Interested,  and  for  that  reason  entered 
Into  an  arrangement  with  Henry  O'Hara,  a 
man  of  extensive  experience  In  equipping  rail- 
roads, building  cars,  etc.,  residing  at  St  Louis, 
to  form  a  syndicate  for  the  purchase  of  the 
road  at  the  foreclosure  sale,  and  to  reorgan- 
ize It  In  pursuance  of  that  arrangement, 
O'Hara  bid  off  the  road  for  himself  and  his 
associates  In  the  syndicate,  and  It  was  re- 
organized under  the  name  of  the  St  Louis, 

i  Rehearing  denied  February  9,  1899. 


Chicago    &    St    Paul    Railroad    Company, 
with  O'Hara  as  president    The  new  company 
Issued,  and  placed  In  the  hands  of  Post  Mar- 
tin &  Co.,  11,200,000  of  Its  first  mortgage 
bonds,  to  be  negotiated  by  them,  for  the  pur- 
pose of  paying  the  purchase  price  of  the  road 
at  the  master's  sale,  and  for  improving  it  and 
placing  It  In  successful  operation.     Prior  to 
the   sale,    O'Hara  had,   for  the   syndicate, 
bought  from  the  complainants  In  the  orig- 
inal bill  the  Judgments  above  mentioned;  tak- 
ing an  assignment  to  himself,  and  paying  for 
them  In  his  own  money.    After  the  sale  the 
property  was  turned  over  to  O'Hara,  who,  as 
president  and  treasurer,  had  active  charge  of 
Its  management  until  April,  1893,  when  he  re- 
signed, and  turned  It  over  to  Post  Martin  & 
Co.    During  the  time  he  had  control  he  ex- 
pended several  hundred  thousand  dollars,  re- 
ceived by  him  from  Post  Martin  &  Co.,  and 
In  earnings,  in  extending  the  road,  buying 
cars,  and  Improving  it  generally.    The  terms 
of  the  foreclosure  sale  were  not  complied 
with.    Post  Martin  &  Co.  became  embarrass- 
ed, and,  as  a  consequence,  proceedings  were 
commenced  against  tlie  new  company,  where- 
by the  road  waa  on  the  13tb  of  June,  18S3, 
placed  In  charge  of  Joseph    Dickson    and 
Charles  E.  Kimball,  as  receivers.     A  short 
time  afterwards  the  receivers  obtained  an  or- 
der of  the  court  authorizing  them  to  issue 
certificates.  In  an  amount  not  exceeding  $100,- 
000,  upon  the  pledge  and  faith  of  the  property 
In  their  possession;    and  between  the  time 
of  obtaining  such  order  and  the  22d  of  De- 
cember, 1896,  certificates  were  issued  aggre- 
gating $396,273.    On  the  7th  of  October,  1893. 
O'Hara  filed  an  Intervening  petition,  accom- 
panied by  an  Itemized  statement  of  account 
In  which  he  sought  to  have  declared  In  his 
favor  a  superior  lien,  over  the  mortgages,  for 
the  Judgments  purchased  and  material  fur- 
nished during  the  time  he  was  operating  the 
road,  amounting  to  something  like  $125,000. 
Both  railroad  companies,  the  Atlantic  Trust 
Company,  and  the  receivers  answered  by  gen- 
eral denial,  and  filed  a  cross  bill,  charging 
that  O'Hara  had  received  moneys  largely  In 
excess  of  the  amounts  disbursed  by  bim 
while  president  and  treasurer  of  the  road,  and 
praying  for  an  accounting.    The  cause  was 
referred  to  a  special  master,  who  took  a  large 
amount  of  testimony,  stated  an  account  and 
reported.     Before   the    report    was    made, 
O'Hara  assigned  40  per  cent  of  his  claim  to 
his  attorney,  Seth  F.  Crews,  and  60  per  cent 
of  It  to  Eliza  P.  O'Hara,  who  filed  Interven- 
ing petitions.    After  sustaining  certain  excep- 
tions to  the  special  master's  report  the  conrt 
rendered  a  decree  in  favor  of  the  petitioners 
for  $17,592.70,  and  declared  a  Hen  upon  the 
property  superior  in  right  to  the  mortgages 
upon  It" 
Opinion  by  Presiding  Justice  HAREER: 
"This  appeal  is  prosecuted  for  the  putpose 
of  reversing  a  decree  of  the  circuit  court  for 
$17,592.70,  rendered  upon  the  Intervening  pe- 
tition of  Henry  O'Hara,  supplemented  by  tlie 
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petitions  of  bis  aBslgnees,  Seth  F.  Crews  and 
Eliza  P.  O'Hara.  The  court,  bj  Its  decree, 
found  that  O'Hara  was  chargeable  with  $M7,- 
517.95,  and  was  entitled  to  credits  to  the 
amount  of  $965,110.65,  leaying  a  balance  due 
him  of  $17,592.70,  for  which  he  was  entitled 
to  a  lien  prior  in  right  to  that  of  the  mortgage 
bondholders.  Neither  party  seems  satisfied 
with  the  decree,  and  appellees  have  assigned 
cross  errors.  Appellants  complain  of  the  al- 
lowance by  the  court  of  $68,000  upon  the 
car  item,— f(»  six  hundred  cars  furnished,— 
the  allowance  of  |2,S50  for  car  rental,  and 
the  declaring  of  a  Umi  upon  the  railroad  prop- 
erty superior  to  that  of  the  mortgage  bond- 
holders. Appellees  complain  of  the  disallow- 
ance by  the  court  of  O'Hara's  salary  items, 
amounting  to  92,260,  to  the  disallowance  of 
a  draft  for  $16,tKX)  dated  March  17,  1883, 
and  to  the  disallowance  of  a  draft  for  $10,000 
dated  March  21,  1883. 

"The  $69,000  item  was  twenty  per  cent 
of  the  cost  of  construction  of  six  hundred 
freight  cars  built  by  the  Madison  Car  Compa- 
ny for  the  St  Louis,  Chicago  &  St  Baul  BaU- 
road  Company,  and  was  allowed  for  material 
furnished  by  O'Hara.  The  cars  were  deliver- 
ed to  the  railroad  company  a  few  weeks  be- 
fore O'Hara  resigned  as  president  It  is  un- 
disputed that  O'Hara  furnished  the  material, 
and  that  it  went  into  the  building  of  the  cars. 
The  Madison  Car  Company  was  paid  its  pro- 
portion for  the  building  of  them  (seTenty-fire 
per  cent)  through  drafts  of  O'Hara  on  Post 
Martin  &  Co.;  but  It  nowhere  appears  in 
proof  that  O'Hara  was  ever  paid  for  his  ma- 
terial, either  by  the  railroad  company  or  Post 
Martin  &  Co.  It  is  contended  however,  that 
this  was  a  transaction  entirely  between  O'Ha- 
ra and  Post  Martin  &  Co.,  and  that  O'Hara 
did  not  intend  It  as  a  charge  against  the  rail- 
road company;  that  he  received  credit  for  it 
upon  the  books  of  Post  Martin  &  Co.;  that 
it  was  charged  against  the  railroad  company 
upon  their  books,  and  had  been  paid  out  of 
the  proceeds  of  the  mortgage  bond  sale  made 
by  them.  With  reference  to  the  conten- 
tion that  the  transaction  was  a  personal  one 
between  O'Hara  and  Post  Martin  &  Co.,  and 
that  he  did  not  at  first  Intend  It  as  a  charge 
against  the  railroad  company,  we  deem  it 
sufficient  to  say,  without  going  into  a  discus- 
sion of  the  evidence  bearing  upon  that  point 
that  the  record  does  not  support  such  con- 
tention. It  is  true  that  he  Included  the  item 
in  a  general  account  which  he  once  rendered 
to  Post  Martin  &  Co.;  but  that  Is  satis- 
factorily explained  by  bis  testimony  that 
when  he  did-  so  he  knew  Post  Martin  &  Co. 
were  the  fiscal  agents  of  the  road,  and  had 
bad  the  financial  management  of  the  enter- 
prise from  the  start  and  that  it  was  at  that 
time  understood  between  them  that  all  his 
bills  and  accounts  against  them  and  the  rail- 
road company  would  be  immediately  adjusted 
and  paid.  It  does  not  appear  that  Post  Mar- 
tin &  Co.  had  any  authority  to  credit  O'Hara's 
personal  account  with  the  item  for  material 


furnished  for  the  cars,  and  charge  the  amount 
against  the  railroad  company.  O'Hara  testi- 
fied that  he  gave  no  such  authority.  EQs 
claim  could  not  be  regarded  as  extinguished, 
therefore,  even  though  Post,  Martin  &  Co. 
retained  from  the  proceeds  of  the  bond  sale- 
an  amount  sufficient  to  pay  it  The  evidence 
shows,  however,  that  with  the  other  disburse- 
ments from  those  proceeds,  there  was  not  a 
balance  snfficlent  to  pay  it  In  support  of 
the  contention  that  the  circuit  court  erred  in 
holding  that  the  claim  for  material  was  a 
preferred  one,  and  had  priority  over  the  mort- 
gage to  the  Atlantic  Trust  Company,  counsel 
have  cited  quite  a  numt>er  of  decisions  by  the 
United  States  supreme  and  circuit  courts. 
We  do  not  regard  them  as  supporting  the  con- 
tention. The  leading  ones  are  Fosdick  v. 
SchaU,  90  n.  S.  239,  and  Railroad  Co.  v. 
Humphreys,  145  U.  S.  82,  12  Sup.  Ct  787;  and 
they  are  valuable  to  us  in  determining  the 
question  for  the  sole  reason  tliat  they  an- 
nounce the  rule  that  where  railroad  property 
is  in  charge  of  a  court  for  administration  as 
a  trust  fund  for  the  payment  of  incumbran- 
ces, it  may  declare  a  lien,  prior  tn  right  to 
that  of  existing  mortgages,  in  favor  of  claims, 
accruing  within  a  reasonable  time  prior  to  the 
application,  on  account  of  wages,  supplies, 
and  materials  necessary  to  keep  the  road  a 
'going  concern.'  When  this  raUroad  came  in- 
to the  hands  of  O'Hara,  it  was  so  poorly 
equipped  that  It  was  impossible  to  make  its 
earnings  meet  running  expenses  without  add- 
ing to  its  rolling  stock.  The  construction  of 
the  six  hundred  cars  was  necessary  to  its 
successful  operation.  They  were  furnished' 
in  March,  1883,  the  present  receivers  took 
charge  in  June,  and  the  Intervening  petition 
was  filed  in  September  following.  The  cir- 
cumstances were  such,  both  as  to  the  neces- 
sities of  the  road  for  the  material,  and  the 
time  within  which  they  were  furnished  be- 
fore the  application,  as  to  bring  the  claim 
within  the  rule  announced  in  the  cases  cited 
above.  Again,  the  six  hundred  cars  enhanced 
the  value  of  the  property  for  the  stockhold- 
ers, and  the  security  for  the  mortgage  bond- 
holders. Furnished  as  they  were,  they  came 
within  the  term  'permanent  betterments,'  as 
used  by  the  courts.  Independent  of  the  hold- 
ing of  courts  In  adjudicated  cases  similar  to 
this  one,  equity  and  good  conscience  would 
require  that  the  claim  should  be  declared  su- 
perior in  lien  right  to  that  of  the  mortgage 
bondholders. 

"As  to  the  car  rental  Item  of  $2,350,  O'Hara 
was  uncontradicted  in  his  testimony  that  it 
was  the  amount  of  mileage  earned  by  cars 
owned  by  htm,  as  reported  by  the  car-service 
agent.  When  he  took  charge  of  the  road,  it 
needed  more  rolling  stock,  but  there  was  no 
money  to  buy  it  with.  In  that  emergency  he 
rented  to  the  company  some  of  his  own  cars. 
We  see  nothing  Irregular  in  that  transaction, 
and  nothing  in  the  record  to  Justify  an  at- 
tack upon  Mr.  O'Hara's  Intoirrlty  or  vera  city 
because  of  the  manner  in  which  the  claim 
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ir^s  presented.  It  was  not  made  a  Uen,  but 
was  simply  allowed  as  a  credit  against  funds 
which  came  into  his  possession  while  be  had 
charge  of  the  road. 

"The  court  properly  disallowed  the  salary 
Item  of  $2,250.  The  claim  was  for  O'Hara's 
services  during  the  nine  months  he  had 
charge  of  the  road  as  president  He  was  not 
president  by  virtue  of  any  order  of  the  court 
His  authority  to  hold  that  office  and  operate 
the  road  came  from  the  new  company,  the 
St  Louis,  Chicago  &  St  Paul  Railroad  Com- 
pany. The  new  company  had  fixed  no  sal- 
ary for  him,  and  the  law  Is  well  settled  in  this 
state  that  an  officer  of  a  corporation  cannot 
recover  salary,  unless  the  same  Is  fixed  by  res- 
olution or  by-law  passed  by  the  board  of  di- 
rectors. 

"The  two  draft  items,  which  appellees  con- 
tend should  have  been  allowed,  were  drafts 
drawn  on  O'Hara  by  Post,  Martin  &  Co.  in 
March,  1893,  and  paid  by  him,— one  for  $15,- 
000,  and  the  other  for  $10,000.  Appellees 
claim  that  the  money  was  used  for  railroad 
purposes.  The  basis  of  that  claim  is  that 
they  were  made  to  appear  In  O'Hara's  cred- 
it In  a  railroad  account  sent  out  by  Post,  Mar- 
tin &  Co.  No  one  pretends  to  trace  the  mon- 
ey Into  expenditures  for  the  railroad.  O'Hara 
had  large  dealings  with  that  firm,  independ- 
ent of  matters  pertaining  to  this  railroad. 
Mr.  Post,  one  of  the  firm,  testified  that  the 
drafts  did  not  represent  money  which  was 
used  on  railroad  account  and  that  the  rail- 
road bad  nothing  to  do  with  it  He  explain- 
ed that  they  were  originally  placed  to  the 
credit  of  O'Hara  on  his  personal  account,  but 
were,  by  an  error  of  the  bookkeeper's,  sub- 
sequently transferred  to  the  railroad  account 
As  soon  as  the  error  was  discovered  they 
were  credited  Back  on  the  personal  account, 
and  O'Hara  afterwards  received  credit  on  a 
statement  of  bis  personal  account  rendered 
by  the  firm  to  him.  O'Hara  himself  treated 
them  as  belonging  to  his  personal  account,  as 
evidenced  by  an  account  rendered  to  the  firm 
by  him.  With  this  view,  it  is  unnecessary  to 
discuss  the  point  as  to  whether  a  money  ad- 
vance should  be  held  a  preferred  claim.  We 
see  no  reason  for  in  any  wise  changing  the 
decree." 

Patton,  Hamilton  &  Patton,  John  C.  Lan- 
phier,  Eklward  S.  Robert,  and  Elenelous 
Smith,  for  appellants.  Ralph  Crews  and 
Seth  P.  Crews,  for  appellees. 

BOGGS,  J.  Our  investigation  of  this  rec- 
ord, aided  by  the  arguments,  oral  and  printed, 
of  counsel  for  the  respective  parties,  has  led 
us  to  the  conclusion  that  the  Judgment  of  the 
appellate  court  Is  correct  The  facts  are 
fully  stated  in  the  statement  of  facts  prepar- 
ed by  that  court  and  its  opinion  is  a  satis- 
factory statement  of  the  application  of  the 
law  to  such  facts.  The  opinion  of  the  appel- 
late court  is  adopted  as  the  opinion  of  this 
court  and  Its  Judgment  is  affirmed.  Judg- 
ment affirmed. 
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KING  V.  DALY  et  aL 


(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  25,  1899.) 

Appeal— Review  of  Decbbb. 
A  decree  for  plaintiff  for  less  relief  than 
demanded  will  be  affirmed  on  his  appeal,  witliout 
bringing  up  the  evidence,  where  it  does  not  ap- 
pear as  a  matter  of  law,  from  the  facts  stated 
in  it,  that  the  relief  granted  is  insufficient. 

Appeal  from  superior  court,  Suffolk  county. 

Bill  by  one  King  against  Daly  and  others 
to  restrain  the  defendants  from  using  the 
name  "Dr.  Daly"  and  the  name  "Dr.  Daly, 
Dentist"  One  of  the  defendants,  who  had 
done  business  at  12  Tremont  Row,  Boston, 
under  the  name  "Dr.  Daly"  and  "Dr.  Daly, 
Dentist,"  sold  out  to  plaintiff  the  good  will  of 
the  bushiess  and  the  right  to  use  the  name 
"Dr.  Daly."  The  superior  court,  ordered  an 
injunction  to  issue  restraining  defendants 
from  using  the  name  at  10  Tremont  Bow,  or  in 
the  vicinity  of  that  street,  and  a  master,  who 
was  appointed  to  assess  damages,  assessed 
them  at  $20.  The  finding  of  the  master  was 
affirmed,  and  plaintiff  appealed.    Affirmed. 

C.  J.  Noyes,  for  appellant  M.  W.  Brick. 
A.  F.  Coulter,  and  A.  H.  Stetson,  for  appel- 
lees. 

HOLMES.  J.  It  la  enough  to  say  that  It 
does  not  appear  as  matter  of  law,  from  the 
facts  set  forth  in  the  decree,  that  the  plain- 
tiff was  entitled  to  more  relief  than  was 
granted.  The  Judge  must  be  taken  to  have 
found,  as  an  additional  fact,  that  more  was 
not  necessary  to  protect  the  plalnUff's  rights, 
and  could  not  be  granted  with  Justice.  We 
cannot  say  that  such  a  finding  was  impossible, 
and  we  cannot  revise  the  finding,  as  the  evi- 
dence is  not  before  us. 

Decree  affirmed. 


(172  Haas.  496) 
GATES  V.  JOHNSTON  LUMBER  CO. 
(Supreme  Jadidal  Court  of  Massachusetts. 
Middlesex.    Jan.  25,  1899.) 

Trespass — Equitable  Rei.ikp  —  Sales — Dnrr  TO 
Remove  Propertt. 

1.  Injunction  does  not  lie  to  restrain  tlie  own- 
er of  property  situate  on  plaintiff's  land  from 
removing  it,  where  it  does  not  appear  that 
plaintiff  will  be  unable  to  collect  his  damages, 
or  that  by  removing  it  himself  he  can  prevent 
the  trouble,  or  that  the  harm  is  more  than  a 
purely  technical  trespass. 

2.  The  mortgagee  of  personal  property  situate 
on  his  land,  who  had  consented  to  a  sale  there- 
of by  the  owner  and  given  the  buyer  a  stated 
time  for  removing  it.  has  no  right,  on  the  buyer's 
failure  to  remove  it  within  such  time,  to  ap- 
propriate it  to  liis  own  use. 

Appeal  from  superior  court,  Middlesex 
county. 

Bill  by  one  Gates  against  the  Johnston 
Lumber  Company.  This  was  a  bill  in  equity 
by  the  owner  of  a  lot  of  land  on  which  was 
located  a  brickyard  against  defendant,  who 
had  bought  at  auction  a  lot  of  brick,  wliicli 
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was  at  the  time  In  the  yard.  The  title  to  the 
brick,  before  the  purchase  by  defendant,  was 
partly  in  one  Rook,  an  Insolvent  debtor,  and 
partly  in  plaintiff,  as  mortgagee.  The  brick 
was  sold  by  the  assignee  of  Rook,  with  the 
consent  of  the  plaintiff.  The  plaintiff  gave 
defendant  until  August  31,  1886,  to  remove 
the  brick,  which  had  been  sold  about  July  18, 
1896,  but  refused  to  give  consent  after  that 
date,  and  posted  a  notice  against  trespassers 
on  the  premises.  The  defendant  had  not  re- 
moved all  the  brick  on  August  31,  1896,  but 
continued  to  remove  brick  thereafter.  The 
bill  prayed  for  an  injunction  to  restrain  the 
removal  of  more  brick,  and  for  damages. 
The  superior  court  dismissed  plaintUTs  bill, 
and  plaintiff  appealed.    Affirmed. 

S.  H.  Dudley  and  Rowland  Dudley,  for  ap- 
pellant   Heman  S.  Fay,  for  appellee. 

HOLMES,  J.  It  Is  not  alleged  that  the  en- 
try by  the  defendant,  for  the  purpose  of  re- 
moving Its  own  property,  will  do  the  plaintiff 
any  harm,  beyond  a  purely  technical  tres- 
pass, nor  that  the  defendant  Is  not  able  to  pay 
the  plaintiff  any  damages  which  she  may  re- 
cover, nor  that  the  plaintiff  cannot  prevent 
the  trouble  by  removing  the  bricks  from  her 
land.  She  has  no  right  to  appropriate  them 
beoause  they  were  not  removed  within  the 
time  allowed  at  the  sale. 

Decrte  affirmed. 


(158  N.  T.  140) 

FRANKLIN  BANK-NOTE  CO.  v.  BIACKBY. 

(Court  of  Appeals  of  New  York.     Feb.  3, 

1899.) 

AOKSCT— ISSOFPICIENCT  OF  PkOOF. 

H.,  who  was  well  acqnainted  with  defend- 
ant, induced  him  to  contract  with  plaintiff  for 
the  printing  of  certain  bonds.  Plaintiff  thereaft- 
er delivered  preliminary  proofs  to  H.,  to  be  sub- 
mitted to  defendant,  who  approved  them  condi- 
tionally, but  directed  H.  to  inform  plaintiff  not 
to  proceed  farther  with  the  work  at  present.  H. 
fraudulently  directed  plaintiff  to  proceed.  Plain- 
tiff testified  that,  while  H.  was  unknown  to  him, 
he  intended  to  pay  him  a  commission  for  pro- 
curing the  contract.  Bdd  insufficient  to  show 
that  H.  was  defendant's  agent,  and  that  such 
issue  was  properly  withdrawn  from  the  jury. 
O'Brien  and  Bartlett,  JJ.,  dissenting. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  the  Franklin  Bank-Note  Company 
against  Charles  W.  Mackey.  A  verdict  was 
directed  for  defendant,  and  from  an  order  of 
the  general  term  (31  N.  Y.  Snpp.  1057)  sus- 
taining plaintiff's  exceptions,  and  ordering  a 
new  trial,  defendant  appeals.    Reversed. 

Henry  L.  Burnett,  for  appellant.  William 
J.  Gibson,  for  respondent 

VANN,  J.  The  plaintiff  alleged  in  Its  com- 
plaint that  in  May,  1887,  it  contracted  with  the 
Pittsburg  &  Northeastern  Railway  Company 
to  furnish  certain  bonds,  coupons,  and  certifi- 
cates of  stock  for  the  sum  of  $2,500,  which 
the  company  promised  to  pay  the  plaintiff,  and 
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the  defendant  guarantied  In  writing  that  the 
company  would  pay  the  same;  that  the  plain- 
tiff entered  upon  the  execution  of  the  contract, 
prepared  models,  engraved  and  printed  certain 
bonds,  engraved  certain  stock  certificates,  and 
submitted  proofs  of  portions  of  said  bonds  and 
certificates  to  the  railroad  company,  but  that 
neither  the  company  nor  the  defendant  had 
passed  upon  said  proofs,  and  that  both  had 
declined  to  furnish  plaintiff  with  the  informa- 
tion and  directions  necessary  to  the  comple- 
tion of  the  contract;  that  the  plaintiff  had 
duly  performed  part  of  said  contract,  and  had 
compiled  with  the  agreement  so  far  as  permit- 
ted by  the  railroad  company  and  the  defend- 
ant. Judgment  was  demanded  for  the  sum  of 
$1,630.  with  interest  from  May  10,  1889.    . 

Upon  the  trial  It  appeared  that  one  Hall, 
who  had  no  connection  with  the  ralhwad  com- 
pany, or  with  either  party,  but  was  acquaint- 
ed with  the  defendant,  on  learning  that  the 
railroad  company  was  about  to  issue  some 
bonds  and  stock,  applied  to  several  engraving 
companies.  Including  the  plaintiff,  for  proposi- 
tions to  do  the  work  of  engravhig  and  print- 
ing the  bonds,  coupons,  and  certificates.  So 
far  as  appears,  he  did  this  voluntarily,  for  the 
purpose  of  Inducing  a  contract  and  securing 
commissions  from  one  or  both  of  the  contract- 
ing parties.  He  took  the  various  propositions 
to  the  defendant  who,  npon  examining  them, 
found  that  the  plaintUTs  was  the  lowest  and 
thereupon  told  Hall  that  if  he  would  bring  a 
proposition  in  proper  form,  he  would  act  upon 
it.  Hall  at  once  procured  from  Mr.  Cary,  the 
manager  of  the  plaintiff,  a  proposition  in  writ- 
ing, dated  May  13,  1887,  and  addressed  to  the 
railroad  company,  which  was  substantially  lu 
these  words:  "We  will  furnish  the  2,500  cou- 
pon bonds  for  the  sum  of  $2,200,  and  1,000 
certificates  of  stock  for  $330,  the  terms  of  pay- 
ment being  cash  on  completion  of  order.  We 
would  ask  for  a  letter  of  acceptance  of  the 
above,  and  also  a  line  from  Mr.  C.  W.  Mackey 
to  the  effect  that  the  bill  wiU  be  paid."  The 
next  day  the  defendant  wrote  at  the  bottom 
of  this  proposition:  "I  hereby  accept  the  fore- 
going for  the  Pittsburg  &  Northeastern  R.  R. 
Co.,  and  guaranty  the  payment  of  the  bill. 
Charles  W.  Mackey."  Although  Hall  present- 
ed this  paper  to  the  defendant,  the  latter  did 
not  send  it  back  to  the  plaintiff  by  him,  but 
Mr.  Barnes,  who  was  to  be  the  chief  engineer 
of  the  railroad  company,  sent  it  by  mail,  ac- 
companied by  a  letter  dated  May  14th,  In 
which  he  said:  "I  herewith  send  Mr.  Mackey's 
acceptance  of  your  proposal.  Please  send  me 
the  proofs  for  examination,  when  ready,  and 
I  will  send  them  to  Mr.  Mackey  for  his  ap- 
proval" Two  days  later,  Mr.  Cary  replied, 
and,  among  other  things,  wrote:  "We  are 
preparing  the  models,  and  will  submit  them 
for  your  approval  in  a  few  days,"  The  plain- 
tiff thereupon  prepared  what  are  known  as 
models  for  the  bonds  and  certificates.  These 
models,  according  to  the  custom  of  the  busi- 
ness, which  was  well  known  to  l)oth  the  plain- 
tiff and  defendant,  are  prepared  by  the  en- 
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grayer  without  charge,  for  the  approval  of 
the  oompaDy  intending  to  iBsue  the  bonds  and 
certificates,  before  they  are  engraved  or  print- 
ed. They  consist  of  pictures  pasted  upon  a 
sheet  of  paper,  the  size  of  the  proposed  bond, 
with  the  form  of  the  bond  written  out  so  that 
the  model  fairly  suggests  how  the  bond  will 
appear  when  engraved  and  printed.  The  de- 
fendant furnished  the  manuscript  for  the  work, 
but  certain  blanks  were  left  therein,  relative 
to  the  rate  of  Interest  and  the  like,  as  the 
details  had  not  all  been  settled.  The  plain- 
tiff completed  the  models,  and  sent  them  by 
Hall  to  the  defendant,  who  examined  them, 
and  wrote  upon  each  the  following:  "Model 
approved  May  24,  1887,  as  far  as  It  goes. 
Charles  W.  Mackey."  After  thus  approving 
the  models,  the  defendant  delivered  them  to 
HaU,  but  told  him,  as  both  he  and  Mr.  Barnes 
testified  without  contradiction,  to  tell  the  plain- 
tlfT  not  to  go  on  with  the  work  until  further 
Instructions,  as  "we  might  have  to  change  the 
character  of  the  bonds  in  different  ways." 
Hall  delivered  the  models  to  the  plaintiff,  but, 
Instead  of  delivering  the  message,  told  the 
manager  that  Mr.  Mackey  said,  "Go  on  with 
the  work."  Thereupon  the  plaintiff  went  on 
with  the  work,  but  the  missing  data  prevented 
Its  completion.  Proofs  were  printed  of  the 
Imperfect  bonds,  but  not  of  the  coupons  or  cer- 
tificates, and  sent  to  the  defendant,  who  made 
no  comment,  and  sent  back  no  word.  The 
plaintiff  never  asked  for  the  additional  data, 
and  did  no  work  after  sending  said  proofs. 
Matters  remained  in  this  shape  until  July 
19,  1888,  when  the  plaintiff  sent  a  blU  to  the 
defendant  for  the  value  of  the  work  done  up 
to  the  time  that  the  proofs  were  sent,  nothing 
having  been  done  subsequently.  The  defend- 
ant at  once  wrote,  expressing  his  surprise,  and 
stating  that  he  distinctly  Informed  plalntiers 
agent  that  he  did  not  want  the  bonds  or  cer- 
tificates engraved  until  further  orders.  Some 
three  years  later,  the  plaintiff  commenced  this 
action,  to  recover  the  reasonable  value  of 
the  services  performed  between  the  dates 
when  the  models  were  received  and  die  proofs 
forwarded.  On  the  trial,  at  the  close  of  the 
evidence  given  in  behalf  of  both  parties,  the 
court  directed  a  verdict  for  the  defendant,  but 
ordered  the  exceptions  to  be  heard  in  the  first 
instance  before  the  general  term.  That  court, 
upon  hearing  the  exceptions  taken  by  the 
plaintiff,  sustained  them,  and  ordered  a  new 
trial.  The  defendant  gave  the  usual  stipula- 
tion, and  came  here. 

The  pivotal  question  In  this  case  is  whether 
HaU  was  the  agent  of  the  plaintiff,  or  of  the 
defendant,  for  the  purpose  of  delivering  the 
models  to  the  latter,  and  taking  back  his  mes- 
sage to  the  former.  The  plaintiff  claims  that 
this  was  a  question  of  fact  for  the  Jury,  and 
hence  that  the  learned  trial  Judge  erred  in  di- 
recting a  verdict  for  the  defendant  There 
was  no  evidence  that  Hall  was  the  agent  of 
the  defendant,  although  it  appeared  that, 
years  before,  they  were  well  acquainted.  On 
the  other  band,  Mr.  Caiy,  the  manager  of  the 


plaintiff,  and  its  principal  witness,  testified 
on  his  cross-examination,  not  only  that  he 
exi)ected  to  pay  Hall  a  commission  for  getting 
the  order,  but  referred  to  the  delivery  of  the 
models  to  the  defendant,  as  follows:  "I  pre- 
sume one  of  my  clerks  took  them  down  [mean- 
ing to  the  defendant].  I  sent  them  with  some- 
body that  was  authorized  to  show  them  to 
him,  and  to  take  what  Instructions  be  bad  to 
give."  The  next  day,  when  Mr.  Gary  was  on 
the  stand,  he  stated:  "I  would  like  to  state 
this:  that  yesterday.  In  the  testhnimy  in  re- 
gard to  the  models  and  proofs,  that  I  said— 
I  think  I  said— Mr.  Rose  took  the  models 
down.  It  was  Mr.  Hall  who  took  the  models 
down,  and  Mr.  Bose  who  took  the  proofs.  Mr. 
Hall  brought  the  models  back,  and  gave  them 
to  me."  Both  Mr.  Barnes  and  the  defendant 
testified  that  Hall  was  the  person  who  deliv- 
ered the  models,  and  that  the  defendant  In- 
structed him  to  tell  the  plalntUTs  manager 
not  to  go  on  with  the  w'ork  until  further  in- 
structions, as  they  might  have  to  change  the 
character  of  the  bonds  in  different  ways. 
Cary  had  written  only  a  few  days  before  that 
he  was  preparing  the  models,  and  would  sub- 
mit them  for  approval  in  a  few  days,  so  that 
Hall's  visit  as  his  representative  had  been 
duly  announced.  All  of  this  testimony  was 
neither  contradicted  nor  modified,  and  It  es- 
tablishes the  agency  of  Mr.  Hall  for  the  plain- 
tiff for  the  purpose  mentioned  by  Mr.  Cary,  to 
wit,  that  he  "was  authorized  to  show  the 
models  to  him  [defendant],  and  take  what  Ijd- 
Btructions  he  had  to  give."  Owing  to  the  way 
that  the  record  is  made  up,  with  the  testi- 
mony of  Mr.  Cary  scattered  over  nuiny  pages, 
we  had  some  doubt  upon  the  first  argument 
whether  Hall  was  the  messenger  by  whom 
the  models  were  sent  to  the  defendant;  but 
a  cureful  examination  of  the  evidence  leaves 
no  doubt  upon  the  subject,  and,  indeed,  the 
learned  counsel  for  the  plaintiff,  upon  the  re- 
argument,  very  fairly  stated  that  Hall  was 
the  messenger  used  by  Cary  to  deliver  the  ' 
models,  and  take  back  the  defendant's  In- 
structions. Mr.  Cary  also  testified:  "After 
you  get  an  order,  it  la  the  custom  and  rule  to 
draw  up  certain  models,  and  submit  them  for 
their  approval  or  disapproval  or  qualification 
or  correction,  and  that  we  do  not  go  ahead 
with  the  work  until  those  are  returned,  or  un- 
til you  come  to  some  agreement  about  the 
model." 

As  the  contract  is  silent  as  to  the  time  of 
performance,  the  defendant  had  the  right  to 
give  reasonable  directions  upon  the  subject; 
and,  -when  HaU  deUvered  the  models,  he  was 
armed  with  authority  from  the  plaintiff  to 
take  back  the  defendant's  lnstructIon&  It 
thus  conclusively  appeared  that  HaU  waa  the 
agent  of  the  plaintiff  for  the  limited  purpose 
of  delivering  the  models  to  the  defendant, 
and  taking  back  his  message.  Jacobs  v.  Mar- 
shall, 6  Duer,  689.  If  that  message,  which  re- 
lated to  the  subject  of  the  errand  on  which 
the  messenger  was  sent,  had  been  deUvered 
to  the  plaintiff,  It  would  have  saved  the  largt 
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and  needless  expense  for  wblcb  compensation 
from  the  defendant  is  now  sought  All  of  the 
work  described  in  the  complaint  was  done 
after  the  delivery  of  the  models  to  the  de- 
fendant, and  before  the  delivery  of  the  proofs 
to  him.  Under  these  circumstances,  the  ]9lain- 
tiff,  who  employed  Hall,  must  stand  the  con- 
sequences of  bis  carelessness  or  perfidy.  In 
view  of  the  positive  and  nncontradicted  testi- 
mony of  Mr.  Cary  as  to  the  authority  of  Hall, 
who  waa  called  by  neither  party,  we  think 
there  was  no  question  of  fact  to  go  to  the  Jury 
as  to  his  agency. 

The  plaintiff,  however,  contends  that  both 
Mackey  and  Barnes  were  interested  witnesses, 
and  that  their  credibility  presented  a  question 
of  fact  for  the  Jury.  There  Is  no  doubt  that 
the  defendant  was  interested,  but  Mr.  Barnes 
does  not  appear  to  have  been  Interested  In  any 
way.  He  was  connected  with  the  projected 
railroad  enterprise,  and  expected  to  be  its  chief 
engineer;  but  he  had  no  pecuniary  Interest  in 
the  contract  in  question,  and  there  was  noth- 
ing in  bis  testimony  or  the  circumstances  to 
throw  any  doubt  upon  hie  candor  as  a  wit- 
ness. The  mere  fact  that  be  expected  to  be- 
come an  officer  of  the  railroad  does  not  make 
him  an  interested  witness. 

Moreover,  the  plaintiff  did  not  ask  to  go 
to  the  Jury  upon  this  question.  At  the  close 
of  the  evidence,  the  trial  Judge  remarked:  "I 
do  not  see  that  there  is  any  question  of  fact 
to  be  submitted  to  the  Jury.  •  •  •  If  Mr. 
Hall  was  the  agent  of  the  bank-note  com- 
pany, there  is  no  issue  of  fact  as  to  what  the 
statements  of  the  defendant  were  to  him  in 
regard  to  going  on  with  the  work.  There  is 
no  dispute  about  that  It  is  testified  both  by 
Mr.  Mackey  and  Mr.  Barnes,  and  no  testi- 
mony the  other  way.  If  that  proof  were  con- 
clusive and  binding  upon  the  bank-note  com- 
pany, why,  of  course,  the  plaintiff  could  not 
recover.  If  It  were  not,  then  the  plaintiff 
might  be  entitled  to  a  verdict  upon  the  evi- 
dence as  it  stands."  The  plaintifTs  counsel 
then  said:  "It  is  a  question  of  fact  of  which 
party  he  was  the  agent  We  ask  to  go  to  the 
Jury  on  the  question  of  fact  Involved  in  the 
case."  After  a  colloquy  between  court  and 
counsel  upon  the  question  of  agency,  the 
trial  Judge  said:  "I  think  there  is  a  question 
of  law  whether,  under  the  evidence  in  the 
case,  upon  which  there  is  no  conflict,  Mr.  Hall 
can  be  said  to  have  been,  in  regard  to  tills 
transaction,  the  agent  of  the  bank-note  com- 
pany. The  undisputed'  testimony  of  two  wit- 
nesses is  that  as  an  independent  direction  was 
given  Hall,  entirely  outside  of  the  contract 
relating  to  the  time  of  performance  of  the 
work,  In  regard  to  which  there  is  no  provi- 
sion whatever  in  the  contract,  be  was  told 
this  work  must  not  be  proceeded  with  until 
after  the  receipt  by  the  plaintiff  of  further 
orders.  If  that  Is  binding  upon  the  plaintiff, 
why,  It  closes.  In  my  Judgment,  this  case. 
If  It  is  not,  then  it  does  not"  The  defend- 
ant's counsel  thereupon  moved  for  the  direc- 
tion of  8  verdict  for  the  defendant,  and  the 


plaintiff  asked  to  go  to  the  Jury  upon  the 
questions  of  fact  involved  in  the  case,  spec- 
ifying the  question  of  agency,  and  the  ques- 
tion as  to  the  custom  and  usage  of  the  bank- 
note company,  but  not  asking  that  any  otuer 
question  should  be  submitted  except  in  the 
general  way  already  moitloned.  In  view  of 
the  remarks  of  the  court,  and  the  specific  re- 
quests of  counsel,  it  was  Incumbent  upon  the 
plaintiff.  If  it  desired  to  have  any  question 
as  to  the  credibility  of  the  two  witnesses 
named  submitted  to  the  Jury,  to  present  a 
definite  proposition  upon  the  subject  Distln 
v.  Rose,  e»  N.  Y.  122;  Booth  v.  Railroad  Co., 
73  N.  Y.  38;  SchUe  v.  Brokhahus.  80  N.  Y. 
614. 

The  learned  general  term  sustained  the 
plaintifTs  exceptions  to  the  direction  of  a 
verdict  against  It,  and  held,  In  a  very  brief 
memorandum  concurred  in  by  a  majority  of 
the  Justices,  that  the  case  turned  on  the 
question  whether  Hall  was  the  agent  of  the 
one  party  or  the  other.  Its  only  authorita- 
tive declaration  to  Justify  the  reversal  was  as 
follows:  "On  this  question  [referring  to  the 
subject  of  agency],  plaintiff  offered  material 
evidence,  which  it  was  entitled  to  have  con- 
sidered with  the  other  facts  proved,  which 
was  excluded."  This  evidence  was  not  point- 
ed out  but  the  following  questions,  put  by 
plaintiff's  counsel  to  Mr.  Gary  on  his  redi- 
rect examination,  with  the  rulings  and  excep- 
tions thereto,  are  relied  upon  to  justify  the 
action  of  the  general  terra:  "Q.  Did  you 
ever  give  Mr.  Hall  any  authority  to  represent 
ihe  company?  (Objected  to,  as  calling  for  a 
conclusion.  Objection  sustained.  Exception.) 
Q.  Did  Mr.  Hall  ever  bring  any  other  matter 
to  your  company?  (Objected  to  as  Immate- 
rial,—nothing  to  do  with  the  case.  Objection 
sustained.  Exception.)  Q.  Has  he  ever 
brought  any  other  work  or  Job  since  this 
work?  (Objected  to  as  Incompetent  Objec- 
tion sustained.  Exception.)"  Just  before 
these  questions  were  asked,  the  witness  had 
testified:  "I  don't  know  who  Mr.  Hall  was. 
He  came  to  our  office  to  inquire.  Never  saw 
blm,  except  In  relation  to  this  matter."  We 
find  no  error  in  these  rulings.  The  first  ques- 
tion clearly  involved  a  conclusion,  and  was 
excluded  on  that  ground.  If  the  plainuil 
wished  to  establish  any  fact  by  Mr.  Cary, 
its  counsel  should  have  asked  a  question 
that  called  for  a  fact,  and  not  for  a  conclu- 
sion, as  an  answer.  Later  on  in  the  trial, 
the  proper  question  was  asked  of  the  same 
witness,  and  very  fully  answered.  The  oth- 
er two  questions  were  clearly  immaterial,  in 
view  of  the  positive  testimony  of  Mr.  Cary  to 
the  effect  that  Hall  had  authority  to  show 
the  models  to  the  defendant,  and  take  back 
his  instructions.  Moreover,  the  witness  had 
already  sworn,  in  substance,  to  the  facts 
sought  to  be  proved  by  these  questions.  But, 
assuming  that  the  witness  had  answered  -the 
questions  in  the  negative,  which  would  have 
been  the  most  favorable  answer  that  he 
could  give  in  aid  of  the  plaintiff,  It  could  not 
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have  changed  tbe  result.  The  verdict  was 
not  directed  on  the  theory  that  Hall  wag  the 
general  agent  of  the  plaintiff,  or  that  be  had 
been  the  agent  of  the  plaintiff  on  any  other 
occasion  or  for  any  other  purpose  than  the 
occasion  and  purpose  referred  to  by  Mr.  Gary 
In  his  testimony.  As  long  as  that  testimony 
was  neither  modified  nor  contradicted,  it  was 
quite  unimportant  whether  Hall  had  received 
express  authority  to  represent  the  plaintiff 
on  any  other  occasion  or  not.  The  case  turns 
upon  what  was  done  on  the  occasion  when 
the  models  were  delivered,  and  no  competent 
question  relating  to  that  subject  was  ex- 
cluded. The  facts  sought  to  be  proved  by 
these  questions,  although  immaterial,  were  la 
fact  proved  before  the  close  of  the  evidence. 
Admitting  all  that  is  claimed  to  be  establish- 
ed by  them  to  be  true,  and  the  result  is  not 
affected. 

While  the  plaintiff  may  have  a  cause  of 
action,  none  was  established  on  the  trial,  and 
no  exception  was  taken  that  warranted  the 
action  of  the  court  below.  We  therefore  cor- 
rect Its  error,  as  well  as  our  own,  by  revers- 
ing the  order  of  the  general  term,  and  direct- 
ing judgment  for  the  defendant  on  tha  ver- 
dict, with  costs  In  all  courts. 

ORAT  and  HAIGHT,  JJ.,  concnr  npon  the 
grround  that  the  plaintiff  failed  to  meet  the 
bnrden  upon  It  of  proving  the  fact  of  Hall's 
agency  for  the  defendant,  Mackey,  by  a  pre- 
ponderance of  evidence;  and  MARTIN,  J., 
concurs  absolutely.  O'BRIEN  and  BART- 
LETT,  JJ.,  dissent  PARKER,  O.  J^  not  Bit> 
ting. 

Order  leveraed,  etc: 


(158  N.  T.  1S4) 

IDEL  ▼.  MITCHELC 

(Conrt  of  Appeals  of  New  York.    Feb.  8, 
1899.) 

PaiuoNAL  Ikjubt  —  Protrdtiiko  Nar.  —  las»- 

LOBD's  Liability— Recovcrt—Bu»- 

DKN  or  Pkoof. 

Where  there  is  no  evidence  to  show  what 

length  of  time  unknown  to  landlord  a  nail  had 

Erotruded  from  the  Boor  of  a  hallway  used  by 
Is  tenant,  no  recovery  can  be  had  against  him 
where  it  caused  an  injury  to  his  tenant's  wif^ 
HDce  it  was  necessary  to  establish  that  it  had 

Erotmded  for  such  a  length  of  time  as  to  charge 
im  with  constructive  notice. 

Appeal  from  supreme  court,  appellate  divi- 
sion. First  department. 

Action  by  Caroline  Idel  against  Edward 
Mitchell.  From  a  Judgment  by  the  appellate 
division  (39  N.  ¥.  Supp.  1)  affirming  a  judg- 
ment entered  on  a  verdict  in  favor  of  plain- 
tiff,  defendant  appeals.    Reversed. 

The  plaintiff,  who,  with  her  husband,  had 
occupied  the  third  floor  of  defendant's  build- 
ing for  a  period  of  10  years,  was  on  the  ^th 
day  of  February,  1893,  engaged  in  sweeping 
the  stairs  between  the  second  and  first  floors 


when  she  caught  her  foot  on  a  nail,  and  fell 
backward  down  the  stairs.  The  result  was 
an  Injury,  and  this  action  was  brought  to  re- 
cover damages  sustained.  The  plaintiff  testi- 
fied that,  until  a  short  time  previous  to  tlie 
accident,  there  had  been  a  carpet  or  crash 
upon  the  stairs,  which,  after  removal,  dis- 
closed a  number  of  nails  sticking  ap  In  the 
steps  of  the  staircase.  By  the  terms  of  tbs 
lease,  plaintiff  was  required  to  clean  her  own 
stairs  leading  from  the  third  story  to  the  sec- 
ond; and,  when  the  second  story  was  oc- 
cupied, the  tenant  of  it  was  required  to  clean 
the  stairs  leading  from  that  floor  to  the  first. 
The  second  fioor  was  tenantiess  for  some 
time,  and  so  the  plaintiff  cleaned  the  stairs 
leading  from  the  second  to  the  first  floor,  as 
well  as  those  from  the  third  to  the  second,  and 
this  she  did  on  FViday  of  each  week.  As  to 
the  nails  in  the  steps,  the  plaintiff  testified: 
"I  said  something  to  Mr.  Halsey  alxiut  there 
being  a  nail  or  more  nails  in  the  stairway. 
Mr.  Halsey  said,  'Better  take  a  hammer  and 
drive  them  In.'  He  was  Joking,— 'Better  take 
a  hammer  and  drive  It  In.'  That  was  don& 
I  did  it  myself.  I  had  a  hammer  In  my  prem- 
ises. That  was  about  a  couple  of  weeks  be- 
fore I  was  hurt;  six  weeks  or  around  like 
that,— six  weeks  or  a  couple  of  months.  Q. 
Did  yon  drive  In  more  than  one  nail?  A.  Tea, 
sir.  Q.  All  yon  could  find?  A.  Yes,  sir. 
When  I  washed  the  floors  or  walls,  when  there 
was  one  out,  I  knocked  it  in,  or  I  would  spoil 
my  fingers.  Q.  As  a  matter  of  fact,  yon 
drove  in  all  the  nails  that  were  sticking  out 
that  you  could  see?  A.  That  I  could  see. 
Q.  What  part  of  the  stairs  was  it  you  drove 
the  nails  in?  A.  In  all  parts.  Q.  If  there  was 
a  nail  sticking  up  high  enough  for  anybody  to 
see  it,  you  drove  it  in?  A.  If  I  felt  it,  scrul>- 
blng  the  stairs.  Q.  Yon  nsed  to  scrul-  the 
stairs?  A.  Yes,  sir.  Q.  How  often  did  you 
scrub  the  stairs  you  fell  down?  A.  Nobody 
was  living  there.  I  did  not  scrub  that  flight 
of  stairs.  1  only  swept  It  Q.  You  went  up 
and  down?  A.  Yes,  sir.  Q.  When  yon 
swept  the  stairs,— how  often  did  you  sweep 
the  stairs?  A.  Once  a  week.  Q.  What  night 
was  It  you  were  hurt?  A.  Friday  night  Q. 
Did  you  sweep  It  the  same  day  In  the  week? 
A.  Friday;  Saturday  morning  it  was  clean. 
Q.  You  swept  It  every  Friday  night?  A. 
Yes,  sir;  nobody  was  living  on  the  floor.  Q. 
When  did  you  say  you  noticed  there  was  • 
nail  or  two,— when  you  were  scrubbing,  or 
sweeping,  or  both?  A.  When  I  was  sweep- 
ing. Q.  The  stairs  you  nsed  to  sweep  down 
are  those  where  yoi  f^IT  A.  Yea,  sir.  Q. 
And  whenever  you  noticed  a  nail,  sweeping, 
you  drove  It  In?  A.  Yes,  sir.  Q.  During  the 
two  months  prior  to  the  accident,  you  swept 
the  entire  stairway  every  Friday,  didn't  yon? 
A.  Yea,  sir.  Q.  In  the  same  general  way? 
A.  Yes,  sir.  Q.  Did  you  step  on  this  nail,  or 
how  was  it  you  caught  yourself?  A.  I  was 
sweeping;  all  at  once  I  stepped  on  the  nalU 
Q.  Stepped  on  It?    A.  Yes,  sir;  I  bad  mjr  fool 
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out,  and  fell  backward.  Q.  You  had  never 
noticed  nails  In  this  particular  stairway  be- 
fore that  time,  I  suppose?  A.  No.  *  *  • 
That  nail,  I  think,  I  tumbled  over  on  Friday, 
I  did  not  see  that  nail  there  the  Friday  be- 
fore." The  plaintiff's  husband  testified:  "I 
examined  the  stairs  the  morning  following 
the  Injury,  and  1  found  some  nails.  They 
were  sticking  up  from  the  step.  They  were 
protruding  from  and  above  the  step,— a  quar- 
ter of  an  inch,  and  some  half  an  inch.  I  took 
a  hammer  and  a  pair  of  pliers,  and  some  I 
pulled  out,  and  some  I  knocked  In.  Q.  In 
other  words,  did  the  step  move  up  and  down 
on  the  nail,  or  was  It  tight?  A.  Tight;  the 
nail  protruded.  Q.  The  nails  you. pulled  out, 
what  were  their  condition?  Were  they  ap- 
parently good  nails  or  rusted?  A.  Busted. 
The  sixth  Juror:  Q.  I  will  ask  him  to  de- 
scribe the  nail.  In  what  part  of  the  step  was 
it?  A.  On  the  side;  the  front  edge.  It  pro- 
truded above  the  step  at  the  front  edge  of 
the  step.  I  pulled  it  out  I  did  not  keep  the 
nail.  I  bad  pulled  out  other  nails  and  driven 
other  nails  in  the  whole  stairs,  from  the  top 
to  the  bottom.  Q.  Was  this  nail  the  same 
kind  of  a  nail  you  say  you  saw  Just  after  the 
carpet  was  taken  up?  A.  No;  all  different. 
I  did  not  examine  them.  I  did  examine  it 
enough  to  give  the  Jury  a  fair  description  of 
It  I  testified  to  the  Jury  that,  when  the  car- 
pet was  taken  up,  there  were  some  nails 
there.  I  saw  this  nalL  I  pulled  out  some, 
and  drove  in  others,  whenever  I  got  the  chance. 
This  nail  was  of  the  same  general  Idnd 
as  those  nails."  No  other  witnesses  were 
sworn  on  behalf  of  the  plaintiff,  nor  did  the 
evidence  adduced  on  the  part  of  the  defend- 
ant strengthen  the  plaintiff's  case.  The 
question  presented  is  whether  the  motion  to 
dismiss  the  complaint  should  have  been 
granted. 

Austen  O.  Fox,  for  appellant  William 
King  Hall,  for  respondent 

PARKER,  C.  J.  (after  stating  the  facts). 
For  the  purposes  of  this  appeal,  at  least.  It 
must  be  deemed  to  be  true  that  the  plaintiff 
fell  owing  to  a  protruding  nail  in  the  stairs, 
and  the  injuries  occasioned  thereby  this  de- 
fendant should  respond  for,  providing  the 
plaintiff  proved  that  the  protruding  nail  was 
due  to  the  fault  of  the  defendant,  otherwise 
not.  Such  fault  would  have  been  shown  had 
the  plaintiff  proved  that  prior  to  the  accident 
the  defendant  or  his  agent  had  knowledge 
of  the  protrusion  of  the  nail,  or  that  it  had 
been  in  that  situation  for  such  a  length  of 
time  that  the  defendant  should  have  known 
of  It  But  it  was  not  proved  that  any  one 
ever  saw  this  nail  prior  to  the  happening  of 
the  accident  For  aught  that  appears  in  the 
testimony,  it  may  have  been  either  partly 
driven  Into  or  pulled  out  of  the  step  within 
15  minutes  prior  to  the  accident.     It  may 


have  been  there  longer,  but  whether  it  was 
or  not  the  evidence  does  not  disclose.  That 
it  had  been  there  longer  there  is  evidence 
from  which  a  guess  might  be  hazarded,  but  it 
would  be  a  mere  guess,  and  guesses  have  not 
as  yet  been,  in  terms,  held  to  be  a  proper  sub- 
stitute for  proof.  The  evidence  that  furnishes  . 
an  excuse  for  a  guess  tliat  the  protruding  nail 
may  have  been  In  that  situation  for  more 
than  15  minutes  prior  to  the  happening  of  the 
accident  is  to  be  found  in  the  testimony  of  the 
plaintiff,  in  which  she  says.  In  effect,  that 
some  little  time  previous  to  the  accident  a 
stair  carpet  had  been  removed,  and  thereaft- 
er every  Friday  she  swept  and  scrubbed  the 
stairs,  in  the  doing  of  which  she  noticed  a 
large  number  of  nails  sticking  up,  and  she 
spoke  to  the  defendant's  agent  about  it,  who 
told  her  to  drive  them  In;  and  she  took  a 
hammer  and  drove  in  all  the  nails  she  could 
find.  On  the  Friday  preceding  the  accident 
the  plaintiff  saw  some  nails  sticking  up,  but 
she  drove  in  every  one  of  them.  She  testi- 
fied: "Q.  Did  you  drive  In  more  than  one 
nail?  A.  Yes,  sir.  Q.  All  you  could  find? 
A.  Yes,  sir.  When  I  washed  the  floors  or 
walls,  when  there  was  one  out,  I  knocked  It 
In,  or  I  would  spoil  my  fingers.  Q.  As  a 
matter  of  fact,  you  drove  in  all  the  nails  that 
were  sticking  out  that  you  could  see?  A. 
That  I  could  see.  Q.  What  part  of  the  stairs 
was  It  you  drove  the  nails  In?  A.  In  all 
parts."  Thus,  it  appears  tram  the  plaintiff's 
own  testimony  that  one  week  before  the  hap- 
pening of  the  accident,  she  personally  drove 
in  all  the  nails  she  could  find.  No  one  con- 
tradicts her,  nor  asserts  the  fact  to  be  that 
this  nail  was  left  protruding  after  she  had 
completed  the  task  that  she  set  herself,  for 
the  very  satisfactory  reason  given  by  her  that 
she  drove  In  all  the  nails  she  could  find. 
Some  readers  of  the  testimony  might  surmise 
that  notwithstanding  all  her  great  care,  she 
overlooked  the  nail  that  caused  the  trouble; 
but  others  might  g^uess  that  some  chUd  in 
play  had  pulled  the  nail  partly  out  or  driven 
one  partly  in,  for,  according  to  the  testimony 
of  plaintiCTs  husband,  the  step  was  "tight," 
rendering  Impossible  the  conclusion  that  the 
nail  could  have  worked  out  by  the  springing 
of  the  step  from  the  riser  as  people  walked 
over  It  But  it  would  be  only  a  surmise  after 
all,  for  the  evidence  does  not  establish  either 
how  the  nail  came  to  be  in  the  position  In 
which  It  was,  or  how  long  it  had  been  there. 
The  plaintiff  therefore  failed  to  meet  the  bur- 
den resting  upon  her  of  establishing  that  the 
nail  causing  the  mischief  had  protruded  for 
such  a  length  of  time  as  to  charge  the  defend- 
ant with  constructive  notice  of  its  presence, 
and  the  motion  for  a  dismissal  of  the  com- 
plaint therefore  should  have  been  granted. 
The  Judgment  should  be  reversed,  with  costs. 
All  concur,  except  BABTLETT,  J.,  not  vot- 
ing. Judgment  reversed,  new  trial  granted, 
costs  to  abide  event 
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(158  N.  T.  131) 

In  re  OARUTHERS. 

(Coort  of  Appeals  of  New  York.    Jan.  81, 
1899.) 

CJODBT  or  APPBAT.8 — JDB18DICTIOIC. 

Since  neither  the  constitntion  nor  the  Glyil 
and  Criminal  Codes  give  the  court  of  appeals 
an7  original  jurisdiction,  no  relief  can  be  grant- 
ed on  an  application  for  an  order  to  permit  an 
attorney  who  had  been  duly  admitted  to  prac- 
tice to  file  in  the  clerk's  office  an  oath  nunc  pro 
tunc  as  of  December  31,  1898,  under  Laws 
1898,  c.  165,  requiring  it  to  be  done  before  Jan- 
uary 1.  1899. 

In  the  matter  of  application  of  Allen 
Caruthers  for  registration  as  an  attorn^. 
Denied. 

Lonia  Hess,  for  the  motion. 

HAIOHT,  J.  The  moving  papers  show  that 
the  petitioner  was  duly  licensed  and  admit- 
ted to  practice  as  an  attorney  and  counselor 
at  law  In  this  state  on  the  3d  day  of  August, 
1897;  that  he  neglected  to  file,  prior  to  the 
Ist  day  of  January,  1899,  In  the  ofBce  of  the 
clerk  of  the  coiu-t  of  appeals,  the  oath  requir- 
ed by  chapter  165  of  the  Laws  of  189S;  and 
be  now  asks  for  an  order  of  this  court  per- 
mitting him  to  file  the  same  ntmc  pro  tunc 
as  of  December  31,  1898.  The  first  section  of 
the  act  alluded  to  provides  that  "every  per- 
son duly  licensed  and  admitted  to  practice 
as  an  attorney  at  law  or  as  an  attorney  and 
counselor  at  law  in  the  courts  of  record  of 
this  state  must,  before  the  first  day  of  Jan- 
uary, 1899,  subscribe  and  take  an  oath  or 
affirmation,  which  must  be  in  the  following 
.  form,  •  *  •  which  oath  or  aJSrmation 
shall  be  filed  in  the  office  of  the  clerk  of  the 
court  of  appeals  by  the  person  making  the 
same."  The  second  section  contains  provi- 
sions with  reference  to  those  who  shall  be 
hereafter  licensed.  The  third  section  requires 
the  clerk  of  the  court  of  appeals  to  keep  a 
bound  book  or  volume,  which  shall  be  des- 
ignated as  an  official  register  of  attorneys  and 
counselors  at  law,  in  which  their  names  shall 
be  entered  in  alphabetical  order.  The  fourth 
section  makes  It  a  misdemeanor  on  the  part 
of  any  person  who  engages  in  the  practice  of 
the  law  as  an  attorney  and  counselor  with- 
out having  compiled  with  the  provisions  of 
the  act  The  act  contains  no  provision  g^iv- 
Ing  the  court  of  appeals  any  power  to  relieve 
persons  who  have  violated  the  act,  and  have 
become  guilty  of  a  misdemeanor.  Section 
190  of  the  Code  of  Civil  Procedure  provides 
that  "from  and  after  the  last  day  of  Decem- 
ber, 1896,  the  Jurisdiction  of  the  court  of  ap- 
peals shall,  in  civil  actions  and  proceedings, 
be  confined  to  the  review  upon  appeal  of  the 
actual  determinations  made  by  the  appellate 
division  of  the  supreme  court  in  either  of  the 
following  cases,  and  no  others."  Laws  1895, 
c.  946.  None  of  the  "following  cases"  speci- 
fied In  the  Code  have  any  application  to  the 
proceedings  under  the  act  In  question.  In 
criminal  proceedings  "an  appeal  may  be  tak- 


en from  8  Judgment  or  order  of  the  appellate 
division  of  the  supreme  court  to  the  court  of 
appeals  In  the  following  cases  and  no  other: 
(1)  From  a  Judgment  affirming  or  reversing 
a  Judgment  of  conviction;  (2)  from  a  Judg- 
ment affirming  or  reversing  a  Judgment  for 
the  defendant  on  a  demurrer  to  the  Indict- 
ment, or  from  an  order  affirming,  vacating, 
or  reversing  an  order  of  the  court  arresting 
Judgment;  (3)  from  a  final  determination  af- 
fecting a  substantial  right  of  the  defendant" 
Code  Cr.  Proc.  {  519.  The  constitution  pro- 
vides that  "after  the  last  day  of  December, 
1885,  the  Jurisdiction  of  the  court  of  appeals, 
except  where  the  Judgment  is  of  death,  shall 
be  limited  to  the  review  of  questions  of  law," 
raised  upon  an  appeal  from  the  determination 
of  an  appellate  division.  Const  1886,  art  6, 
{  9.  It  will  thus  be  se^i  that  under  the  con- 
stitution and  the  Civil  and  Criminal  Codes 
the  court  of  appeals  Is  given  no  original  Jn- 
risdlction,  but  is  limited  to  the  review  of  the 
determination  of  other  courts;  and  onr  con- 
clusion Is  that  we  have  no  power  to  grant 
the  relief  sought  by  the  petitioner.  The  stat- 
ute in  this  case  has  Imposed  upon  our  clerk 
a  duty  Independent  of  the  court,  and  with  re- 
g^ard  to  these  duties  he  should  be  treated  as 
an  Independent  public  officer.  Whether  a 
court  of  original  Jurisdiction  has  the  power, 
under  the  statute,  to  relieve  an  attorney  from 
the  consequences  of  his  negligence  after  he 
may  have  become  liable  to  criminal  prosecu- 
tion, we  do  not  now  determine.  The  motion 
should  be  denied.  All  concur.  Motion  de- 
nied. 


(177  ni.  B06) 

SNTDACKER  et  al.  v.  STUBBLEFIELD 
et  al.i 

(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

ChaTTEI,  MORTOAOES— COKSTBUOTION — FOTUHE-AC- 

QCIHBD  Pkopertt— Rights  of  Mortgagees. 

1.  A  written  instrnment,  whereby  defendant 
"conveyed  and  delivered  unto  the  possession"  of 
plaintiffs  certain  grain  stored  at  a  particular 
point,  further  provided  that  the  transfer  waa 
by  way  of  mortgage,  to  secure  an  indebtedness 
due  plaintiffs;  that  thev  should  sell  the  grain, 
apply  the  proceeds  to  his  indebtedness,  and  ac- 
count to  defendant  for  the  balance;  and  that 
"the  receipt"  was  assignable  by  indorsement 
Hdd,  that  the  instrument  was  a  chattel  mort- 
gage, and  not  a  warehouse  receipt 

2.  Under  a  chattel  mortgage  on  grain  then  in 
possession  of  the  mortgagor  In  a  certain  elevator, 
and  in  which  mortgage  there  is  no  provision 
for  future-acquired  property,  the  mortgagees 
were  not,  as  against  the  assignee  for  the  benefit 
of  the  mortgagor's  creditors,  entitied  to  grain 

E laced  in  the  elevator  by  the  mortgagor  after  he 
ad  removed  all  grain  which  was  hi  the  elevator 
at  the  time  of  the  mortgage. 

Appeal  from  appellate  court,  Third  district 
Action  by  Joseph  G.  Snydaeker,  John  L. 
Fyffe,  and  William  J.  Fyffe  against  Frank  R. 
Stubblefleld,  assignee  of  Melbourne  K.  Blatch- 
ley.  Insolvent  E.  V.  Baldwhi,  Loyal  P.  Grto- 
wold,  S.  N.  Grlswold,  and  S.  P.  McCrackOL 

1  Rehearing  denied  February  14,  1889. 
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From  a  Judgment  for  defendants,  afSrmed  by 
tbe  appellate  court  (72  HI.  App.  518),  plaintiffs 
appeal.    AfiSrmed. 

Colin  0.  H.  Fyffe,  for  appellants.  Thomas 
Henshaw  and  Mark  Meyecsteln,  tor  appel- 
lees. 

BOGGS,  3.  M.  B.  Blatcbley,  In  the  year 
1885,  and  for  some  years  prior  thereto,  was 
engaged  In  Whitehall,  UL,  In  the  business  of 
operating  a  flouring  mill  and  buying  and 
shipping  grain,  and  also  in  storing  grain  for 
others  in  certain  elevators  owned  or  operated 
by  hhu.  He  o'vnied  or  bad  control  of  a  flour- 
ing mill  and  two  elevators.  The  appellaata, 
during  the  same  period  of  time,  were  doing 
business  as  grain  merchants  in  Chicago.  On 
October  12,  1895,  Blatcbley  applied  to  appel- 
lants for  a  loan  of  (3,000,  to  be  used  hi  tbe 
purchase  of  wheat  Appellants  consented  to 
make  the  loan.  Blatcbley  gave  them  two 
notes,  one  for  $1,700,  due  in  three  months, 
and  the  other  for  $1,300,  due  in  four  months, 
each  bearing  7  per  cent,  interest  He  then 
had  a  quantity  of  wheat  in  bis  elevators,— 
(i,000  bushels,  as  he  represented  to  appellants, 
—and  executed  and  delivered  to  appellants  an 
instrument  In  writing  which  they  insist  should 
be  construed  to  be  the  "receipt  of  the  keeper 
of  a  public  warehouse  of  class  B."  The  notes 
given  by  Blatcbley  were  renewed  by  other 
notes,  and  then  again  likewise  renewed,  the 
last  renewal  of  the  $1,700  note  being  on  June 
24,  1896,  and  the  $1,300  note  on  July  14,  1896. 
On  the  30th  day  of  July,  1886,  Blatcbley  made 
a  voluntary  assignment,  and  appellee  Stubble- 
field,  his  assignee,  received  3,461  bushels  of 
wheat  as  the  property  of  the  Insolvent  Ap- 
pellants exhibited  to  tbe  court  In  which  tlie 
said  assignment  was  pending  their  petition 
praying  for  an  order  directing  the  assignee  to 
deliver  the  wheat  in  his  hands  to  them  by 
virtue  of  tbe  said  written  bistrument  denomi- 
nated by  them  a  "public  warehouse  receipt" 
The  prayer  of  the  petition  was  denied,  and 
the  appellate  court  for  the  Third  district  af- 
firmed tbe  action  of  the  county  court  and  ap- 
pellants have  prosecuted  a  further  appeal  to 
this  court 

Tbe  Instrument  by  vhrtne  whereof  appel- 
lants claim  tbe  ownership  of  tbe  wheat  in 
question  is  as  follows:  "Grain  receipt  6,000 
bushels.  October  12,  1895.  I  hare  this  day 
conveyed  and  delivered  unto  the  possession  of 
Snydacker.  Fyffe  &.  Go.,  of  Chicago,  Illinois, 
6,000  bushels  of  wheat  stored  in  good  cov- 
ered cribs,  numbered  ,  elevator  , 


and  located  on  lots  numbered 


belong- 


ing to  M.  K  Blatcbley,  and  situate  in  the  town 
of  Whitehall,  county  of  Greene,  state  of  Illi- 
nois, each  of  said  cribs  being  marked  with 

tbe  name .    The  above-mentioned  wheat 

Is  free  from  all  claims  and  incumbrances  ex- 
cept those  due  Snydacker,  Fyffe  &  Co.,  and 
this  conveyance  is  made  by  way  of  mort- 
gage, to  secure  the  said  Snydacker,  Fyffe  & 
Ca  for  their  advances  and  Interest  on  the 
same  at  seven  per  cent  per  annum  until  paid. 


and  commission  of  no  less  than  one-half  cent 
per  bushel,   and   Insurance  at  least  to  the 

amount  of  their  advances,  .     I  agree, 

upon  tbe  request  of  said  Snydacker,  Fyffe  & 
Co.,  t6  procure  tbe  said  wheat  to  be  shelled 
and  shipped,  consigned  to  them  or  their  order, 
as  may  be  directed  by  them,  at  my  cost  and 
expense,  and  I  guaranty  the  quality  to  hold 
out  as  stated.  Said  Snydacker,  Fyffe  &  Co. 
may  sell  said  wheat  in  Chicago  or  elsewhere, 
and  from  the  proceeds  of  such  sales  pay— 
Fbst  the  freight  Inspection,  Insurance,  and  in- 
terest on  their  advances,  and  their  commission 
for  selling  tbe  said  wheat  and  all  expenses 

incurred  on  account  of  said  ;    second. 

their  advances  on  said  wheat  and  all  sums 
owing  them  by  me,  so  far  as'  tbe  balance  of 
proceeds  will  go,  and  account  to  me  for  bal- 
ance of  proceeds,  If  any.  If  tbe  net  proceeds 
of  sale  of  said  wheat  do  not  amount  to  a 
sufficient  sum  to  pay  Snydacker,  Fyffe  &  Co. 
tbe  charges,  advances.  Interest  and  commis- 
sion as  aforesaid,  I  agree  to  pay  such  defi- 
ciency to  them  on  demand.  The  said  Sny- 
dacker, Fyffe  &  Co.  may,  at  any  and  all  times, 
deal  with  said  wheat  and  any  and  every  part 
thereof,  in  all  respects  as  their  own,  account- 
ing to  me  only  for  the  net  proceeds.  The  re- 
ceipt if  assigned  by  indorsement  In  blank,  or 
otherwise,  on  tbe  back  thereof,  will  at  once 
vest  the  holder  with  full  title  and  ownership 
In  tbe  property  mentioned,  with  all  power 
herein  contained,  tbe  same  as  if  issued  tQ  tbe 
assignee  or  subsequent  holder,  subject  only  to 
a  return  of  whatever  tbe  net  proceeds  may 
exceed  the  holder's  claim.  No.  — .  M.  B. 
Blatcbley." 

The  opening  sentence  of  the  instrument 
would  constitute  a  sale  of  the  wheat  to  ap- 
pellants, but  It  is  followed  by  an  express 
declaration  that  tbe  transfer  of  title  is  only 
by  way  of  a  mortgage  to  secure  tbe  Indebt- 
edness due  appellants.  Then  follows  tbe 
agreement  that  Blatcbley,  upon  request  of 
appellants,  shall  ship  and  consign  the  wheat 
to  appellants;  and  that  they  shall  be  au- 
thorized to  sell  tbe  wheat  In  Chicago  or  dse- 
where,  and  apply  tbe  net  proceeds  of  the  sale 
of  tbe  grain  to  tbe  payment  of  their  demands 
against  Blatcbley;  and,  if  such  proceeds  do 
not  discbarge  such  demand,  Blatcbley  shall 
pay  tbe  remainder;  and.  If  tbe  amount  pro- 
duced by  the  sale  exceeds  the  amount  due  ap- 
pellants, they  shall  account  to  Blatcbley 
therefor.  It  is  true,  tbe  instrument  is  de- 
nominated a  "receipt"  In  Its  concluding  sen- 
tence; but  the  legal  effect  to  be  given  it  Is 
not  to  be  determined  from  tbe  name  the  par- 
ty may  have  chosen  to  adopt,  but  from  Its 
terms,  conditions,  and  provisions.  Judged  by 
tbe  facts  disclosed  by  tbe  evidence,  or  by  tbe 
legal  effect  of  the  instrument  executed  by  the 
parties,  the  transaction  was  not  a  sale  or  a 
transfer  of  title  by  means  of  a  warehouse  re- 
ceipt but  merely  an  attempt  to  create  a  lien 
on  the  wheat  tlieu  in  the  elevator,  and  be- 
longing to  Blatcbley,  to  secure  the  payment 
of  a  loan  of  money  to  be  made  by  api>ellants 
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to  him.  The  instrument  is  a  "conveyance  of 
personal  property  having  the  effect  of  a  mort- 
gage," within  the  meaning  of  those  words  as 
employed  in  section  1  of  chapter  95  of  the 
Bevised  Statutes,  entitled  "Mortgages."  Not 
having  been  aclcnowledged  and  recorded,  as 
required  by  the  provisions  of  subsequent  sec- 
tions of  that  chapter  of  the  statute,  and  the 
possession  of  the  property  to  be  afCected  by 
it  not  having  been  delivered  to  appellants,  the 
conveyance  was  without  validity  as  against 
the  rights  and  interests  of  third  persons.  As 
between  the  parties,  it  created  a  lawful  lien 
upon  the  identical  grain  covered  by  the  writ- 
ing. Whether  such  an  instrument  is  good  and 
effectual  as  against  the  assignee  of  an  in- 
solvent debtor  need  not  be  here  considered, 
for  the  reason  it  was  conclusively  proven  the 
wheat  In  the  elevator  when  the  mortgage  was 
executed,  and  upon  which  it  attached  as  be- 
tween the  parties,  had  been  removed  there- 
from and  disposed  of  by  the  debtor  prior  to 
the  assignment,  and  did  not  come  to  the 
hands  of  the  assignee.  Had  appellants  held 
a  mortgage  executed  and  acknowledged  in 
strict  conformity  with  the  statute,  it  would 
have  availed  them  nothing,  for  the  reason  the 
assignee  had  not  the  property  to  which  it  at- 
tached. The  Instrument  does  not  profess  to 
operate  upon  any  grain  other  than  tliat  then 
owned  by  Blatchley  and  then  in  his  posses- 
sion. Equitable  Interests  in  property  subse- 
quently acquired  by  a  mortgagor  are  never 
declared  except  where  the  intent  to  bind 
after-acquired  property  is  clearly  expressed 
in  the  mortgage  or  writing  relied  upon  to  cre- 
ate the  lien.  Borden  v.  Croali,  131  111.  68, 
22  N.  E.  793. 

The  county  court  held  appellants  had  no 
preference  or  lien,  legal  or  equitable,  in  or  to 
the  wheat  which  was  in  the  elevator  at  the 
time  the  assignment  was  made.  This  hold- 
ing was  correct,  and  its  affirmance  by  the  ap- 
pellate court  is  affirmed. 

Appellees  Baldwin,  Loyal  P.  and  Seth  N. 
Griswold,  and  McCraclsen  had  deposited  wheat 
in  the  elevator  operated  by  Blatchley.  They 
held  receipts  therefor,  and  petitioned  the 
county  court  to  hold  such  receipts  to  be  pub- 
lic warehouse  receipts,  and  to  order  the  as- 
signee to  deliver  the  grain  to  them  according 
to  the  tenor  of  the  receipts  by  them  respec- 
tively held.  This  view  of  the  rights  of  these 
appellees  was  accepted,  and,  as  the  assignee 
had  sold  the  grain,  an  order  was  entered  ap- 
plying the  proceeds  of  such  sales  to  the  sat- 
isfaction of  the  demands  of  the  holders  of 
such  receipts.  Appellants  saved  exceptions 
to  such  holding  of  the  court,  and,  the  appel- 
late court  having  affirmed  the  order  of  the 
county  court,  they  perfected  an  appeal  to 
this  court  to  bring  the  judgment  of  the  ap- 
pellate court  in  review  here. 

Appellants  claim  Blatchley  was  the  Iceeper 
of  a  public  warehouse  of  class  B,  within  the 
meanhig  of  section  1  of  article  13  of  the  con- 
stitution of  18T0  and  of  the  statute  enacted 
in  pursuance  of  such  constitutional  provision. 


That  position  is,  we  thlnlc,  correct  But  we 
do  not  agree  with  the  contention  of  the  ap- 
pellants that  said  appellees  sold  their  wheat 
to  Blatchley  and  were  simply  contract  cred- 
itors of  the  Insolvent  debtor.  It  appeared  in 
the  proofs  the  purpose  of  the  appellees  hi  de- 
livering the  wheat  to  the  elevator  was  two- 
fold: First,  to  hold  the  grain  for  better 
prices  than  were  then  current;  and,  second, 
to  remove  the  wheat  from  the  farms  where 
it  had  been  produced  to  a  shipping  point, 
while  the  roads  were  dry  and  solid.  No  doubt 
they  expected  to  sell  their  grain  to  Blatchley, 
and  no  less  doubt  he  expected  to  buy  it  when 
they  concluded  to  accept  the  marlcet  price; 
but  there  was  no  contract  they  would  do  so, 
and  they  were  entirely  free  to  accept  prices 
from  and  sell  to  other  dealers.  It  was  the 
custom  of  Blatchley  to  mix  the  wheat  of  dif- 
ferent owners  if  of  the  same  grade,  and  this 
appellees  luiew.  It  was  not  expected  by  them 
that  if  they  did  not  sell  to  him  he  would  re- 
turn to  them,  or  deliver  to  any  one  to  whom 
they  should  sell,  the  identical  wheat  they  had 
stored  with  him,  but  they  were  entitled  to 
demand  and  have  grain  in  the  same  quantity 
and  of  lilie  quality.  The  general  doctrine, 
frequently  announced,  that,  in  order  to  con- 
stitute a  bailment,  the  obligation  must  be  to 
restore  the  identical  thing  which  was  deliv- 
ered, and  that  where  the  obligation  of  the  re- 
ceiver is  to  return  another  thing  of  equal 
value  such  receiver  becomes  a  debtor  to  make 
such  return  and  the  transaction  is  a  sale,  has 
no  application  when  the  receiver  comes  into 
the  possession  in  the  capacity  of  a  keeper  of 
a  public  warehouse,  within  the  purview  of 
the  constitution  and  statutes  upon  ttiat  sub- 
ject Article  13  of  the  constitution,  entitled 
•'Warehouses,"  and  section  2  of  the  act  of  the 
general  assembly,  enacted  to  give  effect  to  the 
constitutional  requirement,  in  force  July  1, 
1871  (Hurd's  Bev.  St  1897,  c.  114,  par.  135), 
contemplated  that  grain  deposited  in  public 
warehouses  by  different  owners  will  not  be 
kept  separate,  and  that  the  holders  of  re- 
ceipts issued  by  the  proprietors  of  such  ware- 
houses will  not  receive  the  same  grahi  they 
put  in  storage,  and  secures  to  the  owners 
of  such  receipts  the  title  and  right  to  a  like 
quantity  of  other  grain  equal  in  value.  The 
proprietors  of  such  warehouses  do  not  l)e- 
come  debtors  to  make  return  of  the  Identical 
grain  deposited,  and  therefore  debtors  for  the 
value  of  the  grain,  but  custodians  charged 
with  the  obligation  to  restore  in  quality  and 
quantity.  The  Judgment  of  the  appellate 
court  is  affirmed.    Judgment  affirmed. 


a72  Maas.  478) 
TUSON  V.  CBOSBT  et  al. 
(Supreme  Judicial  Court  of  Ma.ssacbasetts. 
Worcester.    Jan.  12,  1899.) 

ISDEMNiTT— Bonus— AcTioss  —  Evidescb— Viw- 
ANOE— Ckoss-Examinatios— Releasi! 
— Appeal — Re  vi  ew. 
1.  On  an  issue  what  if  any,  money  indemni- 
tors of  a  prisoner's  bail  were  paid  through  his 
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cpansel,  a  cross-gnestion  to  snch  coonsel  as  to 
what  retainer  he  receired  from  the  prisoner  is 
immaterial. 

2.  Where  a  prisoner's  counsel,  called  as  a 
witness  in  an  action  on  a  bond  to  indemnify 
bail,  had  on  cross-examination  denied  the  re- 
ceipt of  money  as  a  consideration  moving  to 
the  indemnitors,  it  was  a  proper  exercise  of 
discretion  to  exdade  »  farther  qnestion,  wheth- 
er he  liad  received  a  certain  large  snm  of  mon- 
ey; no  offer  being  made  to  connect  it  with  such 
consideration. 

3.  A  bond  to  indemnify  a  prisoner's  bail  may 
be   released   by   parol. 

4.  Advantage  of  a  variance  can  be  taken  only 
by  a  reservation  of  exceptions  to  a  mling  on  ob- 
jection to  it  below. 

Exceptions  from  superior  court,  Worcester 
county;  Daniel  W.  Bond,  Judge. 

Action  by  Albert  Tuson  against  James  M. 
Crosby  and  others.  There  was  a  verdict  for 
defendants,  and  plaintiff  took  exceptions. 
Overruled. 

This  was  an  action  of  contract  against  two 
of  tbe  sureties  on  a  joint  and  several- bond. 
The  plalutltr  aCfered  evidence  tending  to  show 
that  the  defendants,  with  the  other  obligors 
on  the  bond,  executed  the  same,  and  that  the 
plaintiff  recognized  for  the  appearance  of  said 
Yarrington,  who  is  mentioned  in  tbe  bond  as 
principal,  as  recited  in  tbe  bond,  and  that 
thereafter,  to  wit,  in  August,  1895,  said  Yar- 
rington made  default  on  said  recognizance, 
and  a  suit  was  commenced  by  tbe  common- 
wealth against  said  Tuson  on  bis  recogni- 
zance, and  he  paid  tbe  sum  of  $2,100  in  set- 
tlement of  that  case.  The  defendants  called 
'  as  a  witness  one  John  M.  Brennan,  of  Prov- 
idence, R.  I.,  who  testified,  in  substance,  that 
said  Yarrington  was  arrested  in  Providence, 
just  before  tbe  time  of  making  tbe  bond  In 
suit,  on  a  requisition  from  tbe  governor  of 
Massachusetts,  and  was  brought  from  Provi- 
dence to  Worcester,  and  lodged  in  Jail,  on  an 
Indictment  in  tbe  superior  court;  that  tbe 
witness  was  retained  as  counsel  for  said  Yar- 
rington In  the  matter  of  the  Massachusetts 
indictment  and  requisition,  and  procured  tbe 
plaintiff,  Tuson,  to  bail  him  out,  and  further 
procured  tbe  bond  In  suit  to  be  made  to  Tu- 
son (tbe  sureties  being  friends  and  clients  of 
said  Brennan,  who  was  an  attorney  at  law, 
one  of  tbe  sureties  being  bis  wife),  and  that 
all  tbe  sureties  signed  the  bond  at  his  (Bren- 
nan's)  request,  and  that  no  indemnity  or  In- 
ducement was  offered  to  said  sureties  for 
signing  said  bond;  that  a  consideration  of 
$100  was  to  be  paid  to  said  Tuson  for  going 
boil  for  said  Yarrington.  Said  Brennan  fur- 
ther testified  that  some  time  after  said  bond 
was  signed,  and  said  Yarrington  was  at  large 
upon  ball,  the  latter  was  arrested  again  in 
Providence  upon  a  complaint  that  be  was  a 
fugitive  from  Justice  from  the  state  of  New 
York,  and  was  in  jail  in  Cranston,  R.  I.;  that 
thereupon  said  Brennan,  acting  for  all  the 
parties,  sent  for  Tuson,  and  made  a  verbal 
agreement  with  him,  to  wit,  that  be  (Bren- 
nan) would  procure  said  Yarrington  to  be 
balled  in  Providence  upon  said  complaint, 
provid(.-d  Tuson  would  give  a  power  of  attor- 


ney to  a  party  In  Rhode  Island,  authorizing 
him  to  take  said  Yarrington  upon  the  Massa- 
chusetts ball  bond  and  bring  blm  to  Massa- 
chusetts, and  that  thereupon  the  said  attor- 
ney should  bring  him  to  Massachusetts,  and 
should  then  surrender  him  upon  his  ball  bond 
to  the  authorities  in  Massachusetts,  or  sur- 
render him  to  Tuson,  and  that  Brennan 
would  pay  the  expenses  of  taking  Yarrington 
to  Massachusetts,  and  Tuson  should,  in  con- 
sideration thereof,  discharge  the  sureties  and 
surrender  the  bond,  and  that  Tuson  agreed 
to  do  so,  and  to  surrender  the  bond  and  send 
It  to  tbe  said  Brennan,  who  was  acting  for 
tbe  sureties.  And  he  further  testified  that 
Tuson  did  furnish  said  power  of  attorney, 
and  that  Yarrington  was  sent  to  Massachu- 
setts, and  said  Brennan  did  procure  said  bail 
as  aforesaid.  And  the  defendants  offered  evi- 
dence tending  to  show  that  the  attorney  un- 
der the  power  of  attorney  (one  Winslow) 
brought  said  Yarrington  to  Massachusetts, 
and  surrendered  him  to  Tiiaon,  in  Massachu- 
setts. The  defendants  also  offered  other  evi- 
dence corroborative  of  the  testimony  of  said 
Brennan,  with  reference  to  tbe  verbal  agree 
ment  with  Tuson,  and  as  to  the  surrender  of 
said  Yarrington,  and  as  to  the  agreement  to 
discbarge  the  sureties  on  the  bond.  Said  Tu- 
son, the  plaintiff,  contradicted  this  evidence 
of  the  defendants,  and  offered  evidence  tend- 
ing to  show  that  he  furnished  the  said  power 
of  attorney,  at  the  request  of  Brennan,  for  s 
different  purpose  from  that  testified  to  b.r 
Brennan,  to  wit,  that  the  sureties  on  tbe  bond 
might  be  protected  by  having  said  Yarrlng 
ton  In  Massachusetts,  where  plaintiff  could, 
if  he  saw  fit,  take  him  upon  his  ball  bond, 
and  prevent  his  being  taken  to  New  York  by 
means  of  requisition  papers  from  said  New 
York.  And  he  wholly  denied  the  contract  tes 
tlfied  to  by  Brennan  and  other  witnesses  foi 
the  defendants,  and  denied  that  he  ever 
agreed  to  receive  said  Yarrington  or  to  sur- 
render him,  and  denied  that  said  Yarrington 
was  ever  surrendered  to  him  in  any  manner 
or  form.  In  cross-examination  said  Brennan 
testified  that  he  was  retained  by  said  Yar- 
rington as  his  attorney.  The  plaintiff's  at- 
torney asked  him  how  much  his  retainer  was. 
Upon  objection  being  made,  tbe  court  exclud- 
ed said  evidence.  Tbe  plaintiff  stated  that  he 
proposed  to  show  that  Brennan  received  a 
large  sum  of  money  from  Yarrington  to  in- 
demnify the  sureties,  but  the  court  excluded 
the  question  asked,  and  tbe  plaintiff  except- 
ed. The  plaintiff  then  asked  the  said  Bren- 
nan bow  much  money  he  received  from  tbe 
said  Yarrington.  The  court  excluded  the  evi- 
dence; saying  that  he  would  admit  tbe  ques- 
tion how  much  he  received.  If  any,  to  indem- 
nify him  or  the  sureties  on  the  bond.  Tbe 
plaintiff  excepted.  The  said  Brennan  denied 
that  be  received  any  money  from  Yarrington 
to  Indemnify  tbe  sureties  on  the  bond.  And 
the  plaintiff  asked  tbe  witness  If  Yarrington 
did  not  let  him  have  $1,200  or  more.  The 
plaintiff's  counsel  stated  to  tbe  court  that  be 
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desired  to  show  that  the  witness  received  a 
large  sum  of  money  from  Yarrlngton,  and 
submit  to  the  Jury  whether  It  was  not  receiv- 
ed for  some  purpose  other  than  that  of  serv- 
ices as  counseL  The  court  excluded  the  evi- 
dence, and  the  plaintiff  excepted  to  the  ex- 
clusion of  all  this  evidence  In  cross-examina- 
tion. 

At  the  close  of  the  evidence  the -plaintiff 
asked  the  court  to  rule  as  follows:  "(1)  The 
Instrument  sued  on  In  this  case,  being  a  writ-' 
ten  Instrument  under  seal,  cannot  be  released 
or  waived  by  a  mere  verbal  agreement,  and 
no  verbal  agreement  of  the  plaintiff  to  re- 
lease the  bond  can  have  any  effect  to  dis- 
charge the  defendants  from  liability.  (2)  If 
the  defendants  executed  the  bond  In  suit,  and 
delivered  it  to  the  plaintiff,  and  thereafter 
the  said  Yarrington,  named  In  the  bond,  made 
default  in  the  criminal  court  of  Worcester, 
and  failed  to  indemnify  and  save  harmless 
the  plaintiff  according  to  the  condition  of  the 
bond,  the  defendants  are  liable,  notwith- 
standing the  fact  that  Yarrington  was  taken 
by  an  attorney  of  the  plaintiff,  and  brought 
from  Rhode  Island  to 'this  state,  and  notwith- 
standing the  fact  that  the  plaintiff  failed  to 
surrender  him.  (3)  If  the  defendants  execut- 
ed and  delivered  the  bond,  and  Yarrington 
made  default  thereon,  and  failed  to  Indemni- 
fy the  plaintiff  according  to  the  condition  of 
the  bond,  the  defendants  are  liable  In  this 
action,  even  though  the  plaintiff  verbally 
agreed  with  Brennan,  or  with  either  of  the 
defendants,  that  he  would  surrender  the  body 
of  said  Yarrington  to  the  authorities  at 
Worcester.  (4)  If  the  defendants  executed 
and  delivered  the  bond  In  suit,  and  the  said 
Perry  Yarrington  voluntarily  defaulted  upon 
his  recognizance  In  Worcester,  the  facts  set 
out  In  the  joint  answers  of  the  defendants  do 
not  constitute  any  defense'  to  this  action." 
The  court  declined  to  give  these  rulings,  but, 
upon  the  subject  covered  by  them,  ruled  as 
follows:  "If  the  plaintiff  agreed  substantial- 
ly with  the  sureties  on  the  indemnity  bond, 
or  the  other  agents  (the  people  who  repre- 
sented them).  If  they  would  procure  the  re- 
lease of  Yarrington  from  custody  in  Rhode 
Island,  and  by  means  of  a  power  of  attorney 
to  be  given  by  the  plaintiff  to  some  one  in 
Rhode  Island,  who  should,  at  the  expense  of 
the  sureties  on  the  Indemnity  bond,  bring 
Yarrington  from  Rhode  Island  to  Massachu- 
setts, and  there  deliver  Yarrington  to  the 
plaintiff,  to  be  delivered  up  to  the  authorities 
by  the  plaintiff,  or  to  be  delivered  under  the 
power  of  attorney  to  tlie  authorities  In 
Worcester  county,  and  that  then  the  plaintiff 
should  surrender  to  them  the  indemnity  bond; 
and  if  the  defendants  performed  their  part 
of  that  arrangement,  and  did  deliver  Yar- 
rington to  the  plaintiff  in  Massachusetts,  and 
tlie  plaintiff  took  the  control  and  custody  of 
Yarrington,  and  prevented  Wlnslow  from  tak- 
ing Yarrington  to  Worcester,  or  accepting 
Yarrington  from  Wlnslow  in  pursuance  of 
the  agreement  he  had  made  with  the  de- 


fendants, and  then  the  plaintiff  made  some 
arrangements  with  Yarrington  whereby  yar- 
rington was  to  remain  In  Jamaica  Plain,  and, 
by  reason  of  such  an  arrangement  made  by 
the  plaintiff  with  Yarrington,  Yarrington  was 
enabled  to  depart,  so  he  did  not  appear  when 
he  was  called  in  Worcester,— then  the  plain- 
tiff is  not  entltleu  to  recover.  In  other  words, 
if  the  arrangement  was  made,  and  was  per- 
formed on  the  part  of  the  defendants,  fully, 
on  their  part,  and  the  plaintiff  took  the  re- 
sponsibility, hi  this  commonwealth,  of  what 
should  be  done  with  Yarrington,  and  allowed 
him  to  depart  for  any  reason,  whether  It  was 
by  virtue  of  some  agreement  that  be  bad 
made  with  him,— If  any  consideration  what- 
ever. It  isn't  material,— but  If  he  allowed  him 
to  go,  Instead  of  surrendering  him  under  the 
arrangement  that  was  made,  then  It  is  bis 
fault  that  there  was  a  loss  on  his  part,  and 
he  would  not  be  entitled  to  recover  here." 
The  plaintiff  excepted  to  the  refusal  to  give 
the  rulings  above  mentioned,  and  to  the  rul- 
ing of  the  court  upon  the  subject  covered  by 
the  same.  The  verdict  was  for  the  defend- 
ants. 

F.  P.  Gonldlng  and  W.  C.  Melllsh,  for  plain- 
tiff. J.  W.  Corcoran  and  G.  F.  Aldricb,  for  de- 
fendants. 

BARKER,  J.  The  plaintiff  contends  that  it 
was  error  to  exclude  certain  questions  which 
he  put  to  the  witness  Brennan  upon  his  cross- 
examination.  Brennan  was  a  counselor  at 
law  who  was  retained  for  Yarrington  in  the 
matter  of  the  Massachusetts  Indictment  and 
requisition,  and  who  had  procured  the  bond 
in  suit  to  be  made  to  the  present  plaintlfC,  and 
had  procured  the  plaintiff  to  ball  Yarrhigtoa 
In  cross-examination,  Brennan-  testified  that 
he  was  retained  by  Yarrington  as  his  attorney. 
The  plaintiff  then  asked  how  much  his  re- 
tainer was.  The  question  was  excluded,  and 
the  plaintiff  then  stated  that  he  proposed  to 
show  that  Brennan  received  a  large  sum  of 
money  from  Yarrington  to  Indemnify  the  sure- 
ties; but  the  court  again  refused  to  allow  the 
question  how  much  his  retainer  was  to  be  put 
to  Brennan.  The  plaintiff  then  asked  Bren- 
nan how  much  money  be  received  from  Ya^ 
rington.  The  court  excluded  the  question,  but 
offered  to  allow  the  plaintiff  to  ask  the  wit- 
ness how  much.  If  anything,  he  received  to  in- 
demnify the  plaintiff  or  the  sureties  upon  the 
bond.  Brennan  then  denied  that  he  received 
any  money  from  Yarrington  to  Indemnify  the 
sureties  on  the  bond.  The  plaintiff  then  asked 
If  Yarrington  did  not  let  him  lave  $1,200  or 
more,  and  in  connection  with  this  question  the 
plaintiff  stated  that  he  desired  to  show  that  the 
witness  received  a  large  sum  of  money  tram 
Yarrington,  and  to  submit  to  the  Jury  whether 
It  was  not  received  for  some  purpose  other 
than  that  of  services  as  counseL  We  think 
the  plaintiff's  exceptions  to  these  rulhigs 
should  be  overruled.  The  question  how  much 
Brennan  received  from  Yarrington  as  a  re- 
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talner  was  Immaterial  to  the  Issoes  upon  trial. 
Bremian  testified  that  he  received  no  money 
from  Yarrington  to  ludemnity  the  sureties  on 
the  bond.  This  covered  the  Issue  to  which 
this  part  of  the  examination  was  directed. 
The  further  question,  whether  Yarrington  did 
not  let  him  'have  $1,200  or  more,  without  an 
offer  to  show  from  this  witness,  or  any  other 
witness,  for  what  purpose  the  money  was 
paid,  if  paid  at  all,  is  not  shown  to  have  re- 
lated to  any  issue  upon  trial,  and  could  be 
properly  excluded  In  cross-examination.  In  the 
discretion  of  the  presiding  justice. 

The  contention  that  the  bond  In  suit  could 
not  be  affected  by  subsequent  parol  agree- 
ments of  the  parties,  but  must  be  considered 
to  remain  In  force  until  released  by  an  instru- 
ment of  equal  dignity  and  solemnity.  Is  not 
law.  Munroe  v.  Perkins,  9  Pick.  298;  Foun- 
dry V.  Hovey,  21  Pick.  417;  Blasdell  v.  South- 
er, 6  Gray,  148, 151;  Hastings  v.  Lovejoy.  140 
Mass.  261.  264,  265,  2  N.  B.  776.  The  ruUngs 
requested  and  refused,  which  all  rested  upon 
this  erroneous  theory  of  the  law,  were,  there- 
fore, rightly  refused.  If,  as  the  plaintiff  now 
contends,  there  was  a  variance  between  the 
proof  of  the  defense  and  the  allegations  of  the 
answer,  that  question  does  not  appear  to  have 
been  raised  at  the  trial,  and  cannot  avail  the 
plaintiff  here.  Aside  from  any  questions 
which  might  be  open  If  the  plaintiff  had  con- 
tended at  the  trial  that  there  was  a  variance, 
we  see  no  ground  for  criticising  the  charge. 
Exceptions  overruled. 


cm  Mara.  a») 

SPADE  ▼.  LYNN  &  B.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts. 
Soffolk.    Jan.  16,  1899.) 

Cabribrs— L1AB11.1TT  FOR  iNJDKiRa— Acts  of  Fen- 
LOW  Fasrexoeus— Knowleuob  of  Pas- 

SENOEIt'S  INFIRMITT. 

1.  A  carrier  is  not  liable  to  a  passenger  for 
Injuries  received  by  the  fall  of  another  passen- 
ger, who  was  jostled  by  the  conductor  while 
removing  a  drunken  passenger  from  the  car  in 
the  exerdse  of  due  care. 

2.  Where  a  passenger  was  injured  through  the 
carrier's  attempt  to  remove  a  drunken  passen- 
ger from  the  car,  the  carrier,  if  liable  at  all, 
was  liable  only  for  the  consequences  of  the  in- 
jury, and  not  for  anv  fright  or  other  injury  suf- 
fered by  the  passenger  through  the  drunken 
man's  presence,  or  the  attempt  to  remove  him. 

3.  The  conductor's  l^nowledge  of  a  passenger's 
infirmities  does  not  increase  the  carrier's  obli- 
gations to  her. 

4.  A  carrier  whose  servants  committed  a  bat- 
tery on  a  passenger  is  liable  for  all  damages 
sustained  by  him,  even  though  the  injury  to  a 
normal  person  would  liave  been  less. 

Elxceptions  from  superior  court,  Suffolk 
county;  Justin  Dewey,  Judge. 

Action  by  Margaret  C.  Spade  against  the 
Lynn  &  Boston  Railroad.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  ex- 
ceptions.    Exceptions  sustained. 

5.  Ii.  Whipple  and  W.  R.  Sears,  for  plain- 
tiff.   C.  K.  Cobb,  for  defendanC 


HOLMES,  J.  This  la  an  action  for  personal 
Injuries,  which  already  has  been  before  the 
court  168  Mass.  286,  47  N.  E.  88.  At  the 
second  trial  the  evidence  was  that  the  de- 
fendant's conductor.  In  removing  a  drunken 
man  from  a  car,  jostled  another  drunken 
man,  who  was  standing  In  front  of  the  plain- 
tiff, and  threw  him  upon  her.  The  fall  upon 
her  seems  to  have  been  a  trilling  matter,  tak- 
en by  itself,  but  the  fright  caused  by  that  and 
the  rest  of  the  occurrences  In  the  car  resulted 
In  physical  injury.  The  case  comes  up  again 
upon  exceptions. 

The  judge  was  asked  to  direct  a  verdict  for 
the  defendant  We  find  some  difficulty  in  see- 
ing upon  what  ground  the  jury  were  war- 
ranted in  finding  for  the  plaintiff.  So  far  as 
appears,  the  conductor  was  acting  rightly  in 
putting  the  drunken  man  off  the  car.  As 
against  the  plaintiff,  he  was  doing  one  of  the 
things  which  she  had  to  contemplate  as  lia- 
ble to  happen,  when  she  got  Into  the  car. 
We  all  know  that  If  people  are  standing  In 
the  passageway  of  a  street  car,  you  cannot 
remove  a  man  forcibly  through  the  passage- 
way without  more  or  less  contact  If  the 
fall  upon  the  plaintiff  was  the  necessary  con- 
sequence of  a  lawful  and  reasonable  act  then 
It  was  one  of  the  risks  which  she  assumed 
when  she  took  her  passage. 

It  Is  a  question  which  deserves  more  dis- 
cussion than  It  has  received,  whether  a  man 
Is  answerable  .for  an  injury  Inflicted  upon  an 
innocent  stranger  knowingly,  or  with  suffi- 
cient notice  of  the  danger,  if  the  Injury  Is  an 
unavoidable  incident  of  lawful  self-protection. 
It  might  be  said,  and  it  has  been  held,  when 
it  is  a  question  of  paying  damages,  that  a 
man  cannot  shift  his  misfortunes  to  his  neigh- 
bor's shoulders.  Gilbert  v.  Stone,  Aleyn,  35, 
Style,  72;  Scott  v.  Shepherd,  2  W.  Bl.  892. 
89G;  Oooley,  Torts,  p.  116.  See  McLeod  v. 
Jones,  105  Mass.  403,  405;  Miller  v.  Horton, 
.152  Mass.  540,  647,  26  N.  E.  100;  Pierce  v. 
Steamship  Co.,  153  Mass.  87,  90,  26  N.  E.  415; 
WhaUey  v.  KaUway  Co.,  13  Q.  B.  Div.  131. 
And  compare  the  nde  as  to  duress  In  contracts 
and  conveyances.  Fairbanks  v.  Snow,  146 
Mass.  163,  156,  13  N.  E.  59C.  On  the  other 
hand,  the  contrary  has  been  intimated  in  a 
case  of  shooting  in  self-defense,  the  injury  to 
the  third  iperson  being  treated  on  the  footing 
of  accident  Morris  v.  Piatt  32  Conn.  76,  84. 
See  Bac.  Max.  Reg.  5,  6;  Addison,  Torts  (6tb 
Ed.)  380,  383.  And  the  right  to  pull  down  a 
bouse  when  the  destruction  Is  necessary  to 
stop  a  fire,  as  It  usually  is  stated,  looks  the 
same  way.  See  Taylor  v.  Inhabitants  of 
Plymouth,  8  Mete.  (Mass.)  462,  465;  Print 
Works  V.  Lawrence,  28  N.  J.  Law,  590,  613. 
The  alleged  Immunity  for  the  necessary  de- 
struction of  a  building  suggests  that  perhaps 
the  question  cannot  be  answered  In  general 
terms,  and  that  one  possible  distinction  may 
be  found  where  the  parties  have  a  common 
Interest  even  though  the  act  done  In  further- 
ance of  It  may  cause  more  harm  than  good  to 
the  plaintiff.    Perhaps  it  would  be  unsafe  to 
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find  any  countenance  to  such  a  distinction  In 
decisions  aa  to  tlie  riglits  of  landoivners  or 
offlciala  in  diking  against  water  when  it  ap- 
pears as  a  common  enemy.  Rex  v.  Commis- 
sioners, 8  Barn.  &  C  355;  Nleld  v.  Hallway 
Co.,  L.  R.  10  Exch.  4.  Compare  Whalley  v. 
Railway  Co.,  13  Q.  B.  Dlv.  131,  But  when  we 
go  a  step  further,  and  take  a  case  like  the 
present,  where  all  parties  concerned  are  In 
a  conveyance,  and  to  maintain  order  and 
keep  the  car  iclear  of  obnoxious  persons  Is  the 
defendant's  right,  and  its  duty  to  the  plaintiff 
and  the  other  passengers,  no  passenger  can 
complain  of  any  consequence  which  the  per- 
formance of  that  duty  necessarily  entails.  We 
assume  for  present  purposes  that  carriers  of 
passengers  owe  the  same  degree  of  care  in 
respect  of  such  matters  as  they  owe  In  respect 
of  the  construction  and  management  of  their 
vehicles,  but.  If  that  care  Is  shown,  prq,bably 
the  injury  must  be  regarded  as  an  Inevitable 
accident  As  to  whether  there  was  any  neg- 
ligence in  the  manner  of  expelling  the  drunk- 
en man,  or  otherwise,  we  will  go  no  further 
than  to  say  that  it  has  not  been  pointed  out 
to  us.  We  need  not  decide  the  question,  as 
there  must  be  a  new  trial  for  another  reason. 
A  ruling  was  asked  to  the  effect  that  the 
plaintiff  could  recover  only  for  the  pain  and 
fright  caused  by  the  contact  with  her  person, 
and  not  for  such  mental  disturbance  and  in- 
jury as  was  caused  by  other  acts  of  the  con- 
ductor, and  the  general  disturbance  in  the  car. 
This  was  refused,  and  the  Jury  were  instruct- 
ed that  if  there  was  a  physical  injury,  and 
accompanied  by  It  there  was  fright  which  op- 
erated to  her  injury  In  body  or  miud,  she  could 
recover  for  the  damage  caused  by  the  fright, 
and  the  Jury  were  told  that  they  might  take 
all  that  happened  as  one  whole.  The  effect 
of  the  refusal  and  the  instructions  appears  to 
us  to  have  been  that,  when  once  a  battery  of 
the  plaintiff  was  proved,  the  defendant  be- 
came, or  might  be  found,  liable  for  all  the 
consequences  of  the  disturbance  in  the  car, 
and  of  the  plaintiff's  fright,  however  caused. 
We  do  not  so  understand  the  law.  By  some- 
thing of  an  anomaly,  consequences  of  the  de- 
fendant's conduct  which  would  not  of  them- 
selves constitute  a  cause  of  action  may  at 
times  enhance  the  damages,  if  the  conduct 
has  some  other  consequence  for  which  an  ac- 
tion lies.  But  this  further  liability  is  not  for 
all  consequences  of  the  defendant's  conduct, 
but  for  consequences  of  the  defendant's  wrong 
to  the  plaintiff.  The  wrong  to  the  plaintiff, 
If  any,  began  with  the  battery;  and  It  is  for 
the  consequences  of  the  battery  only  that  the 
defendant  Is  liable,  not  for  all  the  conse- 
quences of  the  drunken  man's  presence  in  the 
car,  or  of  the  defendant's  attempt  to  remove 
him.  We  are  perfectly  aware  of  the  difficulty 
of  discriminating.  But  it  seems  quite  posM- 
ble  in  this  case  that  the  plaintiff's  trouble 
was  due,  in  substance,  to  the  disturbance  as 
a  whole,  although  it  may  be  that  the  Jury 
would  be  warranted  In  finding  that  the  impact 
upon  her  person  gave  the  detonating  spark. 


without  which  she  would  not  have  collapsed. 
It  is  unnecessary  to  express  an  opinion  wbetb- 
er  the  evidence  in  this  case  warranted  the 
latter  finding. 

We  may  add  a  word  with  reference  to  a 
suggestion  made  on  behalf  of  the  plaintiff, 
and  having  some  bearing  upon  the  eighth  in- 
struction asked,  and  the  instructions  given. 
It  is  argued  that,  because  the  conductor  )iad 
known  the  plaintiff  for  several  years,  the  de- 
fendant's obligations  to  her  were  Increased, 
if  the  jury  believed  that  she  was  a  particn- 
larly  sensitive  person,  and  that  the  conductor 
must  have  known  It  We  regard  such  an 
argument,  even  to  the  jury,  as  wholly  Inad- 
missible. Ordinary  street  cars  must  be  ran 
with  reference  to  ordinary  susceptibilities, 
and  the  liability  of  their  proprietors  cannoi 
be  Increased  simply  by  a  passenger's  no- 
tifying the  conductor  that  he  has  unstable 
nerves.  In  this  case  it  was  left  to  the 
Jury  to  say  whether  there  was  anything  that 
called  for  special  attention  to  the  plaintiff,  be- 
yond what  was  due  to  other  women.  Nothing 
Is  pointed  out  to  us  as  a  basis  for  such  in- 
creased obligation,  except  the  conductor's  ac- 
quaintance with  the  plaintiff,  and  that  laid 
no  foundation  for  it  We  should  add,  how- 
ever, to  avoid  being  misunderstood,  and  with 
reference  to  the  plaintiff's  tenth  request,  that. 
If  the  defendant's  servant  did  commit  an  un- 
justifiable battery  on  the  plalntlfTs  person,  the 
defendant  must  answer  for  the  actual  conse- 
quences of  that  wrong  to  her  aa  she  was.  and 
cannot  cut  down  her  damages  by  showing 
that  the  effect  would  have  been  less  upon  a 
normal  person.  Bralthwalte  v.  Hall,  lW 
Mass.  38,  40,  46  N.  E.  398.  The  measure  of 
the  defendant's  duty  In  determining  whether 
a  wrong  has  been  committed  is  one  thing;  the 
measure  of  liability  when  a  wrong  has  been 
committed  is  another. 

Exceptions  sustained. 


(152  iDd.  1691 

CORBET  et  al.  t.  ROGERS. 

(Supreme  Court  of  Indiana.    Feb.  3,  1899.) 

Appbal— Record— Pleadino  —  Apoptios  or  Ai^ 
LBOATioss— Motion  to  Strike  —  Mortoaobs  — 
Adveusb  Claims  —  Limitations  —  Riuht  to 
Plead  Statute. 

1.  A  motion  to  strike  out  a  pleading  or  a  part 
thereof  can  be  made  a  part  of  the  record  onlr 
by  bill  of  exceptions.  It  is  not  anffident  tor 
the  clerk  to  copy  the  motion  into  the  transcript 

2.  At  the  place  in  the  bill  of  exceptions  mark- 
ed "Here  insert,"  where  the  clerk  should  have 
copied  a  motion  to  strike  out  a  pleading,  the 
clerk  referred  to  the  page  of  the  transcript 
where  the  motion  might  bie  found.  Hdd,  th.it 
the  motion  was  not  thereby  made  a  part  of  the 
record. 

3.  Where  a  complaint  to  foreclose  a  mortgage 
recites  that  a  certain  defendant  "claims  to  haTe 
some  interest  in  [the  premises],  but,  if  he  h.i$ 
any  interest,  it  is  subject  to  plaintiffs  mortgage 
lien,  and  said  defendant  is  therefore  made  a  dtj 
fendant  to  answer  as  to  his  interest  so  claimwl." 
such  defendant  cannot  plead  the  statute  of  lim- 
itations witliout  showing  that  he  has  an  in- 
terest in  th«  property. 
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4.  Facts  averred  in  one  paragraph  of  a  plead- 
ing cannot  be  made  a  part  of  another  paragraph 
by  reference. 

Appeal  from  circuit  court,  Vigo  county; 
James  E.  Piety,  Judge. 

Action  by  Benjamin  F.  Rogers,  Jr.,  against 
William  Corbey  and  another.  From  a  judg- 
ment for  plaintift,  defendants  appeal.  Af- 
firmed. 

I.  N.  Pierce  and  Wm.  A,  Keems,  for  ap- 
pellants. G.  W.  &  J.  H.  Kleiser,  for  appel- 
lee. 

MONKS,  C.  J.  This  action  was  brought  by 
appellee  against  appellants  to  foreclose  a 
mortgage.  Appellant  Corbey  filed  an  answer 
In  three  paragraphs.  A  demurrer  was  sus- 
tained to  the  third  paragraph.  The  cause 
was  tried,  and  judgment  rendered  foreclosing 
said  mortgage  against  appellants. 
'  The  errors  assigned  by  appellant  C!orbey, 
and  not  waived  by  a  failure  to  argue  the 
same,  are:  "(1)  The  court  erred  In  sustain- 
ing the  motion  of  appellee  to  strike  out  cer- 
tain portions  of  the  third  paragi'aph  of  the 
separate  answer  of  appellant  Corbey;  (2)  the 
court  erred  in  sustaining  appellee's  demurrer 
to  the  third  paragraph  of  answer." 

It  is  well  settled  that  a  motion  to  strike  out 
a  part  or  all  of  a  pleading  can  only  be  made 
a  part  of  the  record  by  a  bill  of  exceptions. 
Dudley  v.  Pigg,  149  Ind.  368,  369,  48  N.  E. 
C42,  and  cases  cited;  Insurance  Co.  v.  John- 
son, 46  Ind.  316,  317,  and  cases  cited.  The 
clerk  has  copied  into  the  transcript  what 
purports  to  be  a  motion  to  strike  out  parts 
of  the  third  paragraph  of  answer.  This  did 
not,  however,  make  it  a  part  of  the  record. 
Dudley  v.  Pigg  and  Insurance  Co.  v.  John- 
son, supra.  The  clerk  has  also  copied  into 
the  transcript  a  bill  of  escepUons,  duly  sign- 
ed by  the  judge,  showing  the  filing  of  a  mo- 
tion to  strike  out  parts  of  the  third  paragraph 
of  answer,  and  that  the  same  was  sustained; 
but  at  the  place  In  the  bill  of  exceptions 
marked  "Here  insert,"  where  the  clerk  should 
have  copied  the  motion  to  strike  out,  he  has 
referred  to  the  page  of  the  transcript  where 
the  motion  may  be  found.  This  did  not  make 
the  motion  a  part  of  the  record.  Insurance 
Co.  v.  .Tobnson,  supra;  Elliott,  App.  Proc.  S§ 
818,  819.  The  parts  of  the  paragraph  to 
which  the  motion  referred  are  not  In  any  way 
Identified  by  the  bill  of  exceptions.  No  ques- 
tion is  presented,  therefore,  concerning  the 
action  of  the  court  in  sustaining  said  motion. 
We  do  not  think  the  court  erred  In  overrul- 
ing the  demurrer  to  the  third  paragraph  of 
answer. 

It  is  alleged  in  the  complaint  that  one  Clai- 
borne Hedges  executed  the  note  and  mort- 
gage sued  upon,  February  16,  1883,  the  note 
being  payable  30  days  after  date;  that  said 
Hedges  died  Intestate  on  December  16,  1892, 
and  left  surviving  him  his  widow,  the  appel- 
lant Ellen  Hedges,  and  that  no  letters  of  ad- 
ministration have  been  granted  on  his  es- 
tate, and  "the  defendant  Corbey  claims  to 


have  some  Interest  In  s^d  estate,  bat,  if  he 
has  any  Interest,  It  Is  subject  to  plaihtifC's 
mortgage  lien,  and  said  defendant  therefore 
is  made  a  defendant  to  answer  as  to  his  in- 
terest so  claimed."  It  is  the  rule  In  this  state 
that  such  a  complaint  challenged  the  appel- 
lant Oorbey  to  set  up  his  claim,  if  any,  su- 
perior to  the  mortgage,  and  on  failure  to  do 
so  be  Is  precluded  by  the  judgment  and  de- 
cree from  ever  after  claiming  any  right  in 
the  mortgaged  property  superior  to  the  mort- 
gage so  foreclosed.  O'Brien  v.  Moffltt,  133 
Ind.  660,  665-667,  33  N.  E.  616,  and  cases 
cited;  Woollen  v.  Wishmier,  70  Ind.  108,  110, 
111;  Woodworth  v.  Zimmerman,  92  Ind.  349; 
Craighead  v.  Dalton,  10.5  Ind.  72,  4  N.  E. 
425.  The  third  paragraph  of  the  answer  of 
the  appellant  Corbey  set  up  the  10-years  stat- 
ute of  limitation  as  a  bar  to  the  foreclosure 
of  said  mortgage,  but  In  no  way  set  forth  the 
Interest  he  claimed  In  the  real. estate,  or  that 
he  was  a  grantee  or  mortgagee  of  Hedges, 
Vbo  executed  the  note  and  mortgage  sued 
upon,  or  otherwise  held  under  him,  or  that  he 
owned  or  claimed  any  interest  whatever  In 
said  real  estate  or  any  part  thereof.  The  gen- 
eral rule  is  that  the  right  to  plead  the  stat- 
ute of  limitations  is  a  personal  privilege,  but 
persons  standing  in  the  place  of  the  party 
having  the  personal  privilege,  such  as  his 
grantees,  mortgagees,  executors,  administra- 
tors, trustees,  heirs,  devisees,  or  other  per- 
sons holding  under  him,  may  set  up  such  a 
defense.  1  Wood,  Lim.  Act  pp.  96,  97; 
Busw.  Llm.  527;  13  Am.  &  Eng.  Enc.  Law,  709, 
710;  Kiser  v.  Snoddy,  7  Ind.  442,  445,  446; 
Cole  V.  Lafontaiue,  84  Ind.  446,  449;  Lord 
V.  Morris,  18  Cal.  482,  490,  491;  Grattan  v. 
Wiggins,  23  Cal.  16;  Baldwin  v.  Boyd,  18  Neb. 
444,  448,  449,  25  N.  W.  580,  and  cases  cited; 
Mltcfaeltree's  Adm'r  v.  Veach,  31  Pa.  St. 
455;  Woodyard  v.  Polsley,  14  W.  Va.  211; 
Werdenbaugh  v.  Held,  20  W.  Va.  588,  589; 
Smith  V.  Brown,  99  N.  O.  377,  6  S.  E.  667; 
Trimble  v.  Fariss,  78  Ala.  260;  Steele  v. 
Steele's  Adm'r,  64  Ala.  438;  Dawson  v.  Col- 
laway,  18  Ga.  573,  585.  There  may  be  cases 
where  one  owning  real  estate,  or  an  Interest 
therein,  could  set  up  the  statute  of  limitations 
as  a  defense  to  an  action  to  enforce  a  mort- 
gage lien  on  such  real  estate  when  he  did  not 
derive  his  title  from  or  through  such  mort- 
gagor. But  this  we  need  not  determine,  for 
it  is  clear,  we  think,  that  said  third  para- 
graph of  answer  was  not  sufficient,  because, 
as  the  complaint  stood,  it  was  Incumbent  on 
appellant,  in  addition  to  the  allegation  of  the 
statute  of  limitations,  to  aver  facts  showing 
that  he  had  such  interest  in  the  real  estate  de- 
scribed in  the  mortgage  as  entlUed  him  to 
the  benefit  of  said  statute  of  limitations,  and 
no  such  facts  are  set  forth  in  said  para- 
graph. If  the  complaint  had  set  up  the  facts 
showing  that  Corbey  had  an  Interest  in  said 
real  estate,  and  what  that  interest  was,  it 
would  not  have  been  necessary  to  set  forth 
such  facts  in  the  third  itaragraph  of  answer. 
When,  in  a  case  like  this,  facts  concerning  the 
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Interest  of  a  defendant  In  tbe  real  estate  are 
not  set  forth  In  the  complaint,  he  must  set 
them  up  In  his  answer.  Mann  t.  State,  116 
Ind.  383,  19  N.  E.  181. 

It  is  true  that  an  attempt  Is  made  In  the 
said  third  paragraph  of  answer  to  adopt  and 
make  the  second  paragraph  of  answer  a  part 
thereof  by  reference.  It  Is  settled,  however, 
that  facts  averred  In  one  paragraph  of  a 
pleading  cannot  be  adopted  and  made  a  part 
of  another  paragraph  by  reference.  Potter 
V.  Earnest,  45  Ind.  416,  418,  and  cases  cited; 
Mason  v.  Weston,  29  Ind.  561.  It  not  ap- 
pearing from  the  facts  alleged  in  the  third 
paragraph  of  answer  that  appellant  had  or 
owned  any  Interest  In  the  mortgaged  real 
estate,  the  court  did  not  err  in  sustaining  the 
demurrer  thereto. 

There  is  some  controversy  between  counsel 
as  to  whether  section  200,  Bums'  Rev.  St 
1804  (section  298,  Homer's  Bev.  St  1897),  ex- 
tending the  limitation  In  case  of  the  death 
of  the  person  liable  to  an  action  before  the 
expiration  of  the  time  limited  for  the  com- 
mencement of  the  action,  applies  to  this  case. 
As  the  third  paragraph  of  answer  Is  Insuffi- 
cient for  other  reasons,  it  is  not  necessary  to 
determine  this  question.  Finding  no  error  in 
the  record,  the  Judgment  is  affirmed. 


(162  Ind.  166) 

SHULTZ  V.  BOYD  et  al. 

(Supreme  Court  of  Indiana.    Feb.  3,  1899.) 

Patmest  to  Wkono  Party— RiOHT  of  Action. 

Though  plaintiff  is  entitled  to  recover  of 
an  insurance  company  on  a  policy,  and  it  paid 
defendants,  she  has  no  right  of  action  against 
them,  they  not  having  assumed  to  act  for  her, 
or  covenanted  with  It  to  take  the  money  for  her 
use,  but  having  asserted  a  claim  of  right  on  their 
own  account. 

Appeal  from  circuit  court,  Wayne  county; 
Henry  C.  Fox,  Judge. 

Action  by  Ophelia  G.  Shultz  agahist  James 
A.  Boyd  and  others.  Judgment  for  defend- 
ants.   PlaintlS  appeals.    Affirmed. 

John  L.  Bupe,  for  appellant  Tbos  J.  Study, 
for  appellees. 

BAKEB,  J.  Appellant's  complaint  dis- 
closes these  facts:  George  W.  Shultz,  on  No- 
vember 1,  1888,  procured  a  life  insurance  pol- 
icy payable  upon  his  death.  The  policy  re- 
cites that  the  application  Is  "a  part  of  this 
contract."  The  application  and  the  policy 
proper  were  made  out  upon  a  printed  form. 
This  form  consisted  of  one  folded  sheet  of 
paper,  containing  blanks  for  both  the  appli- 
cation and  the  policy.  In  the  application  ap- 
pears this  question,  in  prlnthig:  "Full  name 
of  the  beneficiary  for  whom  the  Insurance  Is 
desired?"  In  answer,  Shultz  subscribed,  "To 
my  legal  heirs."  In  the  printed  form  of  poli- 
cy a  blank  was  left  in  which  to  write  the 
name  of  the  beneflclary.  The  blank  was  In 
this  connection:    The  company  "doth  hereby 

promise  to  pay  to (the  beneficiary 

under  this  policy),  or  to  the  legal  representa- 


tives or  assigns  of  said  beneficiary,  tbe  sum 
of,"  etc.  The  company  wrote  in  tills  blank 
the  name  of  the  insured,  "George  W.  Shultz." 
None  of  the  printing  was  stricken  out.  Shultz 
received  the  iwlicy  In  this  condition,  and  re- 
tained It  till  February  20,  1890,  and  paid  aU 
premiums  throughout.  Shultz  indorsed  upon 
the  policy:  "February  20,  1890.  I  hereby 
transfer  the  within  policy  to  [appellees],  and 
such  sums  as  may  be  due  them  to  be  paid 
first  George  W.  Shultz."  On  the  day  men- 
tioned, he  delivered  the  indorsed  policy  to  ap- 
pellees, as  security  for  loans  and  advances. 
This  was  with  the  consent  of  the  company, 
but  without  the  knowledge  or  consent  of  ap- 
peUant  Shultz  died.  Intestate,  In  1893,  leav- 
ing appellant  his  sole  heir.  From  Issuance  of 
policy  to  death  of  insured,  appellant  was  sole 
heir  presumptive.  At  Shultz's  death  appellees 
held  the  policy  as  security  for  more  than  tbe 
amount  thereof.  They  demanded  of  tbe  com- 
pany payment  of  the  fuU  amount  as  due  to 
them.  The  company  paid.  They  applied  the 
amount  on  the  debt  due  them  from  Shultz. 
Appellant  was  In  no  way  liable  on  the  debt 
She  demanded  of  appellees  that  they  pay  her 
the  amount  they  received  from  the  company. 
They  refused.  Demurrer  to  answer  was  car- 
ried to  complaint  and  sustained.  Judgment 
on  appellant's  refusal  to  plead  further. 

Appellant  claims  that  the  rules  of  construc- 
tion establish  that  she  is  the  beneficiary  nam- 
ed (by  class) ;  that  she  acquired  a  vested  right 
to  receive  the  insurance  money  from  the  com- 
pany; that  the  attempted  assignment  was  In- 
effectual to  devest  her  of  the  right;  and  that 
appellees,  having  received  money  .that  she 
alone  rightfully  could  collect,  must  account 
If  the  first  three  propositions  are  true,  the 
fourth  does  not  necessarily  follow.  An  actor 
must  show  (1)  a  right  (2)  Infringed  (3)  by  one 
owing  a  duty  correlative  to  the  right  If  it 
were  granted  that  the  complaint  exhibits  a 
right,  in  what  has  It  been  broken  In  upon, 
and  by  whom?  Appellant  asserts  that  she 
alone  had  the  right  to  collect  the  insurance 
money.  From  that  right  would  flow  the  cor- 
relative duty  of  the  company  to  pay  her.  To 
pay  what?  Not  to  pay  specific  money  that 
had  been  identified,  set  apart  and  held  by  the 
company  as  custodian,  but  to  pay  from  the 
assets  generally  the  amount  due  appellant,  as 
owner  of  the  chose  in  action.  It  Is  not  al- 
leged that  tbe  company's  assets  are  Insuffi- 
cient Appellant's  right  has  been  infringed  no 
more  by  the  company's  payment  to  appellees 
than  it  would  have  been  by  payment  of  tbe 
same  amount  to  appellees  or  any  one  else  up- 
on another  claim.  The  complaint  sets  forth 
no  duty  of  appellees  correlated  to  appellant's 
alleged  right  as  sole  beneficiary.  They  did 
not  take  from  the  company,  with  notice  of  ap- 
pellant's rights,  so  much  as  to  leave  an  exe- 
cution Ineffectual.  They  did  not  assume  to 
act  as  her  agents.  They  did  not  covenant 
with  the  company  to  take  the  money  for  her 
use.  But  they  did  assert  a  claim  of  right  on 
theh:  own  account    If  they  obtained  the  mon- 
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ey  wrongfolly,  and  U  the  law  Implies  against 
them  any  promise  or  trust,  it  Is  not  In  favor  of 
appellant  Patrick  v.  Metcalf,  37  N.  Y.  382; 
Butterworth  v.  Gould,  41  N.  Y,  457;  Kowe  v. 
Bank,  51  N.  Y.  674;  Peckham  T.  Van  Wag&- 
nen,  83  N.  Y.  40;  Decker  v.  Saltzman,  69  N. 
Y.  279;  Dumois  v.  Hill  (Sup.)  37  N.  Y.  Supp. 
1093;  Sergeant  t.  Stryker,  16  N.  3.  Law,  464; 
Nolan  T.  Manton,  46  N.  J.  Law,  232;  Moore  t. 
Moore,  127  Mass.  22;  Corey  ▼.  Webber,  98 
Mich.  357,  65  N.  W.  982;  Rand  V.  Smallldge, 
130  Mass.  337;  Ooreley  t.  Butler,  147  Mass. 
12,  16  N.  E.  734;  Hopkins  t.  Beebe,  26  Pa. 
St.  86;  Town  of  Bushvllle  t.  President,  etc., 
of  RushviUe,  89  HI.  App.  603;  NeiU  v.  C3ies- 
sen,  16  lU.  App.  270;  HaU  t.  Carpen,  27  IlL 
386;  Crews  v.  Heard,  7  6a.  60;  7  Lawson, 
Rights,  Rem.  &  Prac.  {  3692;  2  Enc.  PI.  & 
Praa  1021.  The  statements  in  Lemans  v.  Wi- 
ley, 92  Ind.  436,  McFadden  t.  WUson,  96  Ind. 
253,  and  Moore  ▼.  Shields,  121  Ind.  267,  23  N. 
E.  89,  If  limited  to  the  facts  In  those  cases, 
are  not  inconsistent  with  this  decision.  Judg- 
ment affirmed. 

JORDAN,  J.,  absent 


(1G2  Ind.  152) 

BOYD  ▼.  BLOOM. 

(Supreme  Court  of  Indiana.    Feb.  1,  1899.) 
Right  of  Way— Grant— Gates — Pleadino. 

1.  Provision  of  a  deed  that  the  grantee  should 
hare  "a  free  and  undisturbed  right  to  the  use" 
of  a  way  is  not  a  grant  of  an  open  way,  pre- 
venting the  grantor  from  maintaining  gates  at 
the  termini. 

2.  The  theory  of  a  complaint  being  that  de- 
fendant has  a  right  to  use  a  right  of  way  over 
plaitttifTs  land  if  he  closes  the  Kates  across  it, 
plaintiff  cannot  question  defendant's  right  to 
use  the  way  on  the  conditions  alleged  in  the 
complaint 

Appeal  from  circuit  court.  Noble  county;  J. 
W.  Adair,  Judge. 

Action  by  Marshall  Boyd  against  Jacob 
Bloom.  Judgment  for  defendant  PlaintlS 
appeals.    Reversed. 

H.  O.  Zimmerman,  for  appellant  H.  CL  Pe- 
terson, for  appellee. 

MONKS,  O.  J.  Appellant  sued  appellee  to 
enjoin  him  from  removing  a  gate  erected 
across  a  private  way,  and  for  damages.  Aft- 
er the  Issues  were  Joined,  the  court  tried  said 
cause,  and  made  a  special  finding  of  the  facts, 
and  stated  conclusions  of  law  thereon  In  favor 
of  appellee,  to  each  of  which  appellant  ex- 
cepted. Judgment  was  rendered  in  favor  of 
appellee.  The  errors  assigned  call  in  question 
each  conclusion  of  law. 

It  appears  from  the  special  finding  that  one 
Shanower  owned  two  adjoining  tracts  of  land, 
and  that  the  north  end  of  one  of  said  tracts 
abntted  upon  a  public  highway.  In  1890  said 
Shanower  sold  and  conveyed  to  appellant's 
grantor  the  tract  abutting  upon  said  highway, 
without  any  reservation  in  the  deed,  and  at 
the  same  time  sold  and  conveyed  to  appellee 


the  other, tract,  providing  in  said  deed  that 
appellee  "should  have  a  free  and  undisturbed 
right  to  the  use"  of  a  way  out  to  the  public 
road  on  the  tract  conveyed  to  appellant's 
grantor,  15  feet  wide,  and  about  100  rods  long. 
The  deed  to  appellant's  grantor  was  executed 
October  14,  1890,  and  the  deed  to  appellee  was 
signed  and  acknowledged  on  October  14, 1890, 
but  was  not  delivered  until  the  next  day,  Oc- 
tober 16tb.  At  the  time  tliat  said  deeds  were 
executed,  said  way  was  fenced  on  both  sides 
from  the  land  sold  to  appellee,  north  to  the 
highway,  leaving  a  passageway  about  15  feet 
wide  between  said  fences,  and  so  remained 
until  April,  1895,  when  the  west  fence  along 
said  lane  was  taken  down  and  removed  by 
appellant,  who  then  owned  the  same,  without 
the  consent  and  over  the  objection  of  appel- 
lee, and  has  not  since  been  replaced;  that, 
at  the  time  said  deeds  were  made,  gates  or 
bars  w^re  maintained  across  said  way  about 
18  rods  south  of  the  highway,  where  they  re- 
mained until  1893,  when  they  were  placed  by 
appellant's  grantor  at  the  north  end  of  said 
way,  next  to  the  highway,  without  the  con- 
sent of  appellee.  There  was  no  understand- 
ing or  agreement  between  appellee  and  appel- 
lant or  his  grantor  that  a  gate  should  be  main- 
tained on  any  part  of  said  way;  that  the 
gate  across  the  north  end  of  said  way  next 
the  highway  was  removed  by  appellee  Octo- 
ber, 1896,  before  the  commencement  of  this 
action. 

It  Is  the  rule  established  by  the  authorities 
that  where  one  grants  a  right  of  way  across 
his  land,  he  may  shut  the  termini  of  the  same 
by  gates,  which  the  grantee  must  open  and 
close  when  he  uses  the  same,  unless  an  open 
way  Is  expressly  granted.  Phillips  v.  Dress- 
ier, 122  Ind.  414,  24  N.  E.  226;  Frazier  v. 
Myers,  132  Ind.  71,  73,  31  N.  E  536;  MaxweU 
T.  McAfee,  9  B.  Mod.  20;  Qarland  v.  Furbcr, 
47  N.  H.  301;  Bean  v.  Coleman,  44  N.  H.  539; 
Amondson  v.  Severson,  37  Iowa,  602;  Houpes 
V.  Alderson,  22  Iowa,  160;  Bakeman  v.  Tal- 
bot, 31  N.  Y.  366,  88  Am.  Dec.  275,  and  note, 
p.  282;  Brill  v.  BrUl,  108  N.  Y.  511,  16  N.  E. 
538;  Huson  v.  Yotmg.  4  Lans.  64;  Baker  v. 
Frick,  45  Md.  337;  Frank  v.  Benesch,  74  Md. 
58,  21  Aa  650,  and  28  Am.  St  Rep.  237,  and 
note,  p.  239;  Short  v.  Devine,  146  Mass.  110, 
16  N.  K  148;  Green  v.  Goff,  153  lU.  534,  39 
N,  E.  976;  Whaley  v.  Jarrett  69  Wis.  613,  34 
N.  W.  727,  and  2  Am.  St  Rep.  764,  and  note,  p. 
766;  Slzer  v.  Qulnlan,  82  Wis.  300,  52  N.  W. 
590;  Connery  v.  Brooke,  73  Pa.  St.  80;  Hart- 
man  V,  Fick,  167  Pa.  St  18,  31  AU.  342,  and 
46  Am.  St  Rep.  669,  and  note;  Kohler  v. 
Smith,  3  Pa.  Super.  Ct  176;  Washb.  Eascm. 
(4th  Ed.)  pp.  255,  256,  291,  202;  Godd.  Easem. 
(Bennett's  Ed.)  330,  331;  Jones,  Easem.  {{  400, 
401,  406,  406. 

It  Is  Insisted,  however,  by  appellee,  that  the 
words  of  the  grant  that  he  "should  have  a 
free  and  undisturbed  right  to  use"  the  way 
were  an  express  grant  of  an  open  way,  and 
appellant  had  no  right  therefore,  to  maintain 
gates  across  the  same.    It  is  said  by  Mr. 
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Washburn,  !n  bis  work  on  Easements  (page 
255):  "Where  the  grant  was  of  'a  free  and 
unobstructed  way,'  It  was  held  that  the  owner 
of  the  land  might  maintain  gates  across  it, 
unless  this  would  be  inconsistent  with  the 
purposes  for  which  the  way  was  granted. 
Garland  v.  Purber,  47  N.  H.  304."  In  BriU 
v.  Brill,  supra,  it  was  held  that,  when  the  pro- 
Tision  In  a  deed  was  that  the  owner  of  the 
dominant  estate  was  to  have  "free  ingress  and 
egress"  over  the  servient  estate,  the  owner  of 
the  servient  estate  had  the  right  to  maintain 
gates  across  the  way  which  the  owner  of  the 
dominant  estate,  then  using  the  way,  was  re- 
quired to  open  and  close;  that,  under  said 
provision,  the  sole  right  of  the  owner  of  the 
dominant  estate  was  a  right  of  passage.  The 
court  said,  at  page  519,  108  N.  Y.,  and  page 
540, 15N.  E.:  "His  grantor  secured  to  him  an 
easement  of  way;  that  is,  the  right  to  use  the 
surface  of  the  soil  for  the  purpose  of  passing 
and  repassing,  and  the  incidental  right  of 
properly  fitting  the  surface  for  that  use.  The 
plaintiflT,  as  owner  of  the  soil,  has  all  the 
rights  and  benefits  of  ownership  consistent 
with  such  an  easement.  Atkins  v.  Bordman, 
2  Mete.  (Mass.)  457;  Bakeman  v.  Talbot,  31 
N.  Y.  371.  Among  others  must  be  the  right 
to  have  his  lands  fenced  or  unfenced  at  his 
pleasure."  It  was  held  in  Connery  v.  Brooke, 
73  Pa,  St.,  at  page  84,  that  a  grant  of  the 
"free  right  of  passageway,  with  free  ingress 
and  egress  at  all  times,"  did  not  imply  that 
a  gate  across  it  was  an  obstruction.  The 
court  said:  "The  fact  that  the  gate  was  there 
at  the  date  of  the  grant,  and  that  it  was  al- 
lowed to  remain,  cannot  change  the  plabi 
meaning  of  the  words  of  the  grant;  but  it 
may  help  us  to  ascertain  the  intention  of  the 
parties,  if  there  be  any  doubt  as  to  their  mean- 
ing. But  what  is  meant  by  the  free  use  of 
a  pasageway?  Does  it  necessarily  mean  that 
there  shall  be  no  gate  or  door  hung  across  it, 
or,  if  there  is,  that  It  shall  always  be  kept 
open?  Has  not  the  owner  of  a  pasageway  its 
free  use  if  he  hangs  a  gate  across  it  at  its  in- 
tersection with  the  street?  If  I  grant  the  free 
use,  right,  and  privilege  of  the  hall  of  my 
house,  with  free  Ingress  and  egress  atall  times, 
must  I  take  off  the  door  leading  into  it,  or 
keep  it  wide  open,  in  order  that  the  grantee 
may  have  the  free  use  of  it,  or  cannot  he  have 
Its  free  use  if  he  can  enter  it  by  opening  the 
door  wlienever  he  chooses?  Without  doubt, 
I  cannot  unreasonably  obstruct  his  use  of  it; 
but,  if  the  door  amounts  practically  to  little 
or  no  inconvenience,  it  seems  to  me  that  it  is 
not  necessarily  a  wrongful  obstruction.  'Free' 
is  a  relative  term  when  applied  to  the  use  of 
a  thing.  It  does  not  follow  that  I  have  not 
the  free  use  of  a  room  because  I  have  to  open 
a  door  In  order  to  get  into  it;  nor  does  It  fol- 
low that  I  have  not  the  free  use  of  an  alley 
because  I  have  to  open  a  gate  to  go  into  and 
,  out  of  it.  A  gate  may  be  so  placed  as  to  be 
a  practical  and  unreasonable  obstruction  to 
the  free  use  of  a  passageway;  and  it  may 
be  80  constructed  and  placed  as  not  to  amount 


to  any  practical  obstruction  to  Its  use.  Wheth- 
er a  gate  in  tills  case  amounted  to  a  wrongful 
obstruction  was  therefore  a  question  of  fact 
for  the  Jury.  If  it  was  not  a  practical  hin- 
drance, and,  under  the  circumstances,  an  un- 
reasonable obstruction  to  the  plaintiff's  use  of 
the  passageway,  then  it  was  not  a  wrongful 
or  illegal  obstruction  for  which  an  action  vrOl 
lie."  It  is  dear,  we  think,  from  the  authori- 
ties cited,  that  the  terms  of  the  grant  did 
not  entitle  the  appellee  to  an  open  way  out 
to  the  public  road,  and  that  appellant  had 
tbe  right  to  maintain  gates  across  the  way  at 
the  termini  thereof.  It  is  true  that  the  owner 
of  the  servient  estate  has  no  right  to  maintain 
an  unreasonable  number  or  Idnd  of  gates,  or 
to  place  the  same  so  tliat  they  unnecessarily 
interfere  with  the  use  of  the  way  by  the  own- 
er of  the  dominant  estate;  but  there  Is  no 
finding  that  the  gates  across  the  way  In  con- 
troversy were  not  of  a  proper  width,  or  were 
of  a  kind  or  so  placed  as  to  be  a  practical 
or  unreasonable  obstruction  to  appellee's  me 
of  the  way  over  appellant's  land. 

It  is  insisted,  however,  by  appellant,  that 
the  deed  from  Shanower  to  appellee  conveyed 
no  right  of  way  over  appellant's  land,  for  tbe 
reason  that  the  special  finding  shows  that 
Shanower  had  no  title  to  the  land  owned  by 
appellant  when  he  executed  the  deed  to  appd- 
lee  for  said  way.  Whether  or  not  this  in- 
sistence of  appellant  is  correct  we  need  not  de- 
termine, for  the  reason  that  the  theory  of  his 
complaint  is  that  appellee  has  the  right  to 
use  the  way  in  controversy,  if  he  closes  and 
properly  secures  the  gates  across  the  same. 
Appellant  is  not  in  position  in  this  case  to 
question  appellee's  right  to  use  said  way  upon 
the  conditions  alleged  in  his  own  complaint 
It  follows  that  the  court  erred  in  Its  conclu- 
sions of  law.  The  judgment  Is  reversed,  with 
instructions  to  the  court  below  to  restate  its 
conclusions  of  law,  and  render  judgment  in 
favor  of  appellant  hi  accordance  with  this 
opinion. 

(1S2  ind.  lei) 
BOYD  et  al.  y.  SCHOTT  et  al.* 
(Supreme  Court  of  Indiana.    Feb.  3,  1899.) 

JUDOMBNT  NDNO  PbO  TuNO — NbW  TrIAL  —  WAIT- 
ER OF  Error— QciETiNO  Title. 

1.  An  oral  announcement  of  the  courts  deci- 
sion is  not  a  sufficient  basis  for  entry,  of  jadg- 
ment  nunc  pro  tunc. 

2.  Before  rendition  of  judgment,  it  is  error 
to  grant  a  new  trmi  as  of  right;  Rev.  St.  1S94, 
§  1076  (Rev.  St.  1881,  S  1064),  authorizing  it  to 
be  granted  by  "the  court  rendering  the  judgment 
upon  application  made  within  one  year  thereaft- 
er." 

3.  The  erroneous  granting  of  new  trial  as  of 
right  is  not  waived  by  the  other  party  proceed- 
ing with  the  second  trial,  he  having  reserved  the 
question  of  the  court's  action. 

4.  Complaint  in  an  action  to  determine  ri|:bt 
and  quiet  title  to  the  oil  under  and  a  certain  oil 
well  on  certain  lands  is  sufBcient,  it  being  al- 
leged that  plaintiffs  have  a  valid  subsistinj;  in- 
terest in  the  real  estate  described,  and  that  de- 
fendants either  claim  title  to  the  property  ad- 
versely to  them,  or  wrongfuliy  hold  possession 
thereof. 

»  See  (App.)  63  N.  E.  STL 
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Appeal  from  circuit  court.  Wells  county; 
B.  C.  Vaughn,  Judge. 
On  rehearing.    Reveraed. 
For  former  opinion,  see  60  N.  B.  879. 

Dalley,  Simmons  &  Dailey,  for  appellanta. 
Martin  &  Elchhorn,  for  appellees. 

DbWIJNG,  7.    Appellants,  claiming  to  be 

the  owners  of  the  petroleum,  gas,  and  oil  In 
and  under  certain  lands  In  Wells  county,  and 
of  certain  oil  wells  on  these  lands,  together 
with  the  exclusive  right  to  drill  for  petrcdeum, 
gas,  and  oil,  and  to  lay  pipes  to  carry  the 
same,  brought  this  action  to  determine  their 
said  rights,  and  to  quiet  their  title.  Issues 
were  formed  upon  the  pleadings,  and  at  the 
February  term,  1866,  of  the  Wells  chrcult 
court,  the  case  was  tried  by  a  Jury.  At  the 
request  of  the  parties,  a  special  verdict  was 
returned.  The  appellants  and  the  appellees, 
respectively,  moved  for  Judgment  on  the  ver- 
dict The  court  overruled  the  motion  of  ap- 
pellee^s,  and  sustained  that  of  appellants,  and 
proper  bench,  docket,  and  order-bool^  entries 
were  made  of  such  rulings.  At  that  time, 
however,  no  Judgment  was  entered  of  record 
by  the  derU,  and  no  minute  or  memorandum 
was  made  directing  the  entry  of  any  such 
Judgment,  or  announcing  that  a  Judgment  was 
given  by  the  court  In  favor  of  the  appellants 
upon  th3  special  verdict;  nor  was  there  any 
written  minute  or  evidence  of  the  intention 
or  desire  of  the  court  to  render,  or  have  en- 
tered, a  Judgment  on  said  verdict,  further 
than  the  minute  and  entry  of  the  filing  of  said 
two  motions,  and  the  rulings  in  sustaining  one 
of  said  motions  and  overruling  the  other.  At 
the  same  term  of  the  court  appellees  filed  a 
motion  and  a  bond  for  a  new  trial  as  of 
right,  which  motlcu  was  sustained  over  the 
objection  and  exception  of  the  appellants, 
who  afterwards  obtained  a  bill  of  exceptions 
covering  said  ruling.  At  the  September  term, 
1896,  of  said  court,  a  second  trial  of  said 
cause  was  had,  resulting  In  a  special  ver- 
dict, followed  by  motions  in  favor  of  the  par- 
ties respectively,  and  the  rendition  of  Judg- 
ment In  favor  of  the  appellees.  At  said  lat- 
ter term  the  court,  of  its  own  motion,  entered 
nnnc  pro  tunc  a  Judgment  in  favor  of  the  ap- 
pellants upon  said  first  verdict,  and  as  of  the 
term  at  which  said  new  trial  as  of  right  was 
granted  to  the  appellees.  On  the  day  of  the 
last-named  entry,  and  upon  the  motion  of  the 
appellees,  the  court  altered  and  changed  the 
bill  of  exceptions  theretofore  granted  to  the 
appellants  upon  the  awarding  of  appellees' 
motion  for  a  new  trial  as  of  right,  so  that  in- 
stead of  showing  the  failure  and  refusal  of 
the  court  to  render  Judgment  in  favor  of  ap- 
pellants it  was  made  to  appear  that,  upon  the 
overruling  of  appellees'  motion  for  Judgment 
upon  said  verdict,  the  court  "rendered  Judg- 
ment upon  the  special  verdict  for  the  plaln- 
tlSs,  and  then  and  there  audibly  announced 
In  open  court  to  the  counsel  of  both  parties 
62N.E.-48 


that  the  court  then  and  there  rendered,  and 
would  cause  to  be  entered,  a  Judgment  upon 
said  special  verdict  In  favor  of  the  plaintiffs, 
and  was  proceeding  to  make  and  malting  his 
minute  upon  the  court  doclcet,  showing  a  Judg- 
ment to  be  entered  by  the  clerlt  of  this  court 
in  favor  of  the  plaintiffs  upon  said  special 
verdict,  when,  upon  the  request  of  defend- 
ants' counsel,  the  formal  entry  of  such  Judg- 
ment ui)on  the  minutes  of  the  court  docicet 
was  not  fully  completed  by  the  court,  in  or- 
der to  enable  defendants'  counsel  to  procure 
their  clients  to  execute  a  bond  for  the  purpose 
of  securing  a  new  trial  as  of  right;  and  it 
being  then  and  there  understood  by  the  coim- 
sel  of  both  parties  that  the  court  had  an- 
nounced in  open  court  that  Judgment  waa 
awarded  to  the  plaintlfTs,  but  its  entry  by  the 
derit  temporarily  saspended." 

The  most  that  can  be  said  of  the  facts  sup- 
porting the  court's  action  in  entering  nunc 
pro  tunc  the  Judgment  upon  the  first  verdict 
is  that  an  oral  announcement  was  made  by 
the  court  of  its  decision  in  favor  of  the  ap- 
pellants; that  a  minute  would  have  been 
made  of  such  decision,  from  which  an  entry 
of  Judgment  would  have  been  made  by  the 
cleric,  but  for  the  request  of  appellees'  coun- 
sel to  withhold  such  minute;  and  that,  there- 
fore, the  action  was  taiien  alone  from  the 
memory  of  the  oral  announcement,  without 
memorandum,  and  with  purposed  omission 
of  memorandum.  There  can  be  no  doubt 
that,  for  some  purposes,  the  oral  announce- 
ment of  the  court's  conclusion  or  decision 
would  be  conclusive;  as,  for  instance,  to  pre- 
vent a  dismissal  by  the  plaintiff.  But  as  con- 
stituting a  Judgment  which  would  preclude 
strangers,  or  supply  the  basis  for  its  entry 
nunc  pro  tunc,  there  is  serious  doubt.  It  la 
the  general  rule  that  some  memorandum  must 
exist  as  written  evidence  of  the  action  of  the 
court  to  be  entered.  Malcepeace  v.  Lukens, 
27  Ind.  435;  Hamilton  v.  Burch,  28  Ind.  233; 
Uland  V.  Carter,  34  Ind.  344;  Schoonover  v. 
Reed,  66  Ind.  313;  Williams  v.  Henderson, 
90  Ind.  577;  KeUey  v.  Adams,  120  Ind.  340, 
22  N.  E.  817.  A  collection  of  decisions  to  this 
efTect  will  be  found  in  12  Am.  &  Eng.  Ehic. 
Law,  p.  81.  There  having  been  no  such  evi- 
dence, the  action  of  the  court  was  not  au- 
thorized. We  do  not,  of  course,  disregard  the 
rule  that  parol  evidence  is  admissible  upon 
snch  motions  for  a  none  pro  tunc  entry,  but, 
as  held  in  Schoonover  v.  Reed,  supra,  and  oth- 
er cases,  it  Is  admissible  in  connection  with 
same  minutes  of  the  court's  action.  Nor  do 
we  doubt  that,  at  the  time  the  nunc  pro  tunc 
entry  was  made,  the  Judgment  might  have 
been  ordered  and  entered  for  the  first  time. 
When  it  not  only  appears  that  no  memoran- 
dum was  made,  but  that  it  was  purposely 
withheld  at  the  Instance  of  the  party  to  be 
benefited  by  the  proceeding,  there  was  no  ao- 
tborlty  to  make  the  nunc  pro  tunc  entry. 
While  we  do  not  pass  upon  the  action  of  the 
court  In  changing  the  bill  of  exceptions  to  cor- 
respond with  the  entry  of  the  Judgment  nunc 
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pro  tunc,  tbe  bill,  made  when  tbe  transaction 
was  comparatively  recent,  was  far  better  evi- 
dence of  the  action  of  the  court  at  the  time 
than  the  memory  of  tbe  witnesses  at  a  much 
later  period.  Not  only  so,  but  the  change  was 
In  direct  contradiction  of  the  original  bill. 
More  than  this,  the  excuse  stated  for  the  fail- 
ure to  render  tbe  Judgment  on  the  special 
verdict  on  tbe  seventh  Saturday  of  the  Feb- 
ruary term,  1896,  Is  that  the  entry  was  tem- 
porarily suspended  "to  enable  defendants' 
counsel  to  procure  their  clients  to  execute  a 
bond  for  the  purpose  of  securing  a  new  trial 
as  of  right";  and  yet  the  record  shows  that 
such  bond  was  filed,  and  was  approved  by  tbe 
Judge,  March  21,  1886.  There  having  been 
no  Judgment  at  the  time  of  granting  to  the  ap- 
pellees a  new  trial  as  of  right,  the  appellants 
insist  that  such  ruling  was  erroneous;  and  to 
that  effect  are  the  decisions.  Whltlock  v. 
Vandeave,  38  Ind.  511;  Hutchinson  v.  Lemcke, 
107  Ind.  121,  8  N.  E.  71;  Stanley  v.  Dailey, 
112  Ind.  488,  14  N.  E.  375;  Personette  v. 
Cronkhite,  140  Ind.  586,  40  N.  E.  58.  The 
statute  (Rev.  St.  18&4,  S  1076;  Rev.  St.  1881, 
{  1064)  authorizing  new  trials  as  a  matter  of 
right  provides  that  "the  court  rendering  the 
judgment,  upon  application  made  within  one 
year  thereafter  by  the  party  against  whom 
the  judgment  Is  rendered,  *  •  •  and  on 
the  applicant  giving  an  undertalcing,  •  »  « 
shall  vacate  tbe  Judgment  and  grant  a  new 
tilal.  ♦  *  •"  The  cases  cited  have  been 
decided— and  correctly,  we  think— upon  the 
theory  that  this  statute  gives  the  right  only 
a^ter  Judgment,  for  the  reason  that  many 
steps  may  intervene  before  the  rendition  of 
the  Judgment  to  obviate  tbe  granting  of  a  mo- 
tion therefor. 

Appellees'  learned  counsel  insist  that,  by 
proceeding  with  the  second  trial,  appellants 
waived  tbe  error  of  tbe  court  in  granting  the 
new  trial.  The  cases  cited  in  support  of  this 
proposition  differ  from  this  case  in  the  fact 
that  here  the  appellants  reserved  the  question 
of  the  court's  action,  and  the  alteration  of  the 
bill  of  exceptions  did  not  deprive  them  of 
their  exception,  but  continued  It  in  their  favor. 
It  cannot  be  said,  where  a  new  trial  as  of 
right  is  erroneously  granted,  that  the  adverse 
party,  to  take  advantage  of  the  error,  must 
not  follow  up  the  new  trial,  but  must  abandon 
further  steps  until  the  appeal.  If  this  is  cor- 
rect, the  same  rule  would  apply  to  defeat  most 
of  tbe  eiToneous  rulings  of  trial  courts. 

Appellees  have  assigned  as  cross  errors  tbe 
rulings  of  the  court  on  the  demurrers  to  tbe 
several  paragraphs  of  the  complaint,  and  on 
the  motions  of  appellants  and  appellees,  re- 
spectively, for  Judgment  on  the  first  special 
verdict  The  allegations  of  each  paragraph 
of  tbe  complaint  show  that  appellants  have  a 
valid,  subsisting  interest  In  the  real  estate 
described,  and  that  the  appellees  either  claim 
title  to  the  property  adversely  to  them,  or 
wrongfully  bold  possession  thereof.  Under 
the  statute,  this  is  sufficient  Tbe  special  ver- 
dict finds  every  fact  necessary  to  entitle  the 


plaintiffs  to  recover,  and  fully  Justifies  the 
action  of  tbe  court  in  sustaining  appellants' 
motion  for  judgment,  and  In  overruling  tbe 
motion  of  appellees.  The  Judgment  is  re- 
versed, with  instructions  to  proceed  upon  tbe 
first  special  verdict,  and  In  disregard  of  tbe 
last  trlaL 
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(Supreme  Court  of  Indiana.    Jan.  31,  1899.) 

HoMiciSB — Spboial  Plbas— Evidsscb — Instbuo- 
TIGS- Waivbb  op  Objection. 

L  Objections  to  oyerruling  of  a  motion  to 
qoash  an  indictment  are  waived  by  failure  to 
point  out  any  defect  in  the  indictment. 

2.  Besides  special  pleas  to  the  jarisdiction  and 
in  abateiment,  only  the  defenses  of  former  con- 
viction and  former  acquittal  may  be  pleaded 
specially. 

8.  The  grade  of  defendant's  crime  is  not  fixed 
by  the  verdict  and  judgment  on  the  trial  of  an- 
other for  the  same  offense. 

4.  An  instruction  directing  the  jnry  to  assess 
the  punishment  of  defendant  if  they  found  him 
guilty,  is  harmless,  the  law  authorizing  them 
to  determine  only  the  question  of  his  guilt 

Appeal  from  circuit  court  Fountain  county; 
J.  M.  Rabb,  Judge. 

James  Davis  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

Pnett  &  McFadden  and  C.  M.  McCabc,  for 

appellant     W.    L.   Taylor,    Atty.   Gen.,   and 
James  W.  Bussey,  Pros.  Atty.,  for  tbe  State. 

DOWLING,  J.  Indictment  for  murder  in 
the  first  degree,  in  the  Parke  circuit  court  On 
the  application  of  appellant,  the  venue  of  the 
cause  was  changed  to  Fountain  county,  there 
was  a  trial  by  a  jury,  and  appellant  was  found 
guilty  of  voluntary  manslaughter.  Motions  to 
quash  the  indictment  were  overruled.  De- 
murrers to  tbe  second,  tbtod,  and  fourth  spe- 
cial ideas  to  the  second  count  of  the  hidictment 
were'sustalned.  Motions  for  a  new  trial  and 
to  modify  the  Judgment  were  overruled.  Tbtae 
rulings  are  assigned  for  error. 

Counsel  for  appellant  having  failed  to  point 
out  any  defect  in  the  Indictment,  the  objec- 
tions to  tbe  decision  of  the  court  on  the  mo- 
tions to  quash  are  waived. 

Tbe  first  questions  presented  for  examlnatioD 
here  arise  upon  the  action  of  the  court  In  sus- 
taining demurrers  to  the  second,  third,  and 
fourth  special  pleas  to  the  second  count  of  the 
Indictment.  The  substance  of  each  of  these 
pleas  is  as  follows:  Tliat  on  the  2l8t  day  of 
May,  1896,  the  defendant  herein  and  one  Bar- 
ney Robarts  were  quietly  and  peaceably 
walking  along  and  upon  a  certain  street  and 
public  highway  In  the  town  of  Judson,  Parke 
county  Ind.,  going  to  their  homes,  each  carry- 
ing a  shotgun,  tbe  said  Robarts  walking  in 
front  and  tbls  defendant  following  a  few 
feet  behind  him  hi  the  same  path,  neither  pur- 
suing any  one  nor  fleeing  from  any  one,  when 
suddenly  the  said  Robarts  was  confronted  by 
tbe  said  John  Newklrk,  with  a  drawn  revolver 
in  his  hand,  aimed  directly  at  said  Robarts, 
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and  that  eald  Robarta  immediately  raised  his 
gun,  and  fired  off  and  discharged  the  -same 
Into  the  body  of  the  said  Newlilrk,  killing  him 
instantly;  that  from  the  time  said  Newkirk 
made  his  appearance,  confronting  Roharts  as 
aforesaid,  until  he  was  shot  and  kUed,  this 
defendant  tvas  seyeral  feet  behind  the,  said 
Robarts,  and  said  Robarts  was  unable  to  see 
this  defendant  at  any  time  during  -said  trans- 
action, and  that  this  defendant  did  not  at  any 
time,  from  the  time  said  Newkirk  appeared 
nntn  said  Robarts  shot  and'  killed  him  as  afore- 
said, utter  any  word  or  sound,  or  make  any 
sign  or  gesture,  and  that  he  did  not  realize 
what  was  being  done  until  the  said  Newkirk 
was  shot  and  killed  as  aforesaid,  and  that  he, 
said  defendant,  did  not  at  any  time  fire  off 
or  discharge  the  gun  which  he  carried,  or  any 
other  gun,  at,  against,  or  into  the  said  New- 
kirk, but  that  said  Newkirk  was  shot  and 
killed  by  the  said  Robarts  as  aforesaid,  and 
not  otherwise;  that  said  Barney  Robarts  was 
thereafter  duly  charged  by  separate  Indict- 
ment in  the  Parke  circuit  coinrt  with  the  crime 
of  murder  In  the  first  degree,  for  having  shot 
and  killed  the  said  John  Newkirk,  and  there- 
after, the  venue  of  said  cause  having  been 
changed  to  the  Fountain  circuit  court,  the  said 
cause  came  on  for  trial  fai  and  by  said  Foun- 
tain circuit  court,  before  a  jury  legally  im- 
paneled; and  that  upon  said  Mai  the  said 
Robarts  was  by  the  verdict  of  said  Jury,  and 
the  judgment  and  sentence  of  said  court,  con- 
victed and  found  guilty  of  the  crime  of  man- 
slaughter, under  said  Indictment,  and  was 
thereby  acquitted,  and  found  not  guilty  o'f  any. 
hlgher  degree  of  homicide  or  crime  therein. 
The  thbd  plea  omits  the  narrative  of  the  cir- 
cumstances attending  the  shooting  of  New- 
kirk, and  states  only  the  facts  of  the  Indict- 
ment, trial,  and  conviction  of  Robarts  of  the 
crime  of  manslaughter.  The  fourth  plea,  after 
the  allegations  concerning  the  Indictment,  trial, 
and  conviction  of  Robarts,  states  that  the  de- 
fendant did  not,  by  word,  sign,  or  gesture.  In 
any  manner  participate  in  the  acts  constitut- 
ing the  crime  of  which  Robarts  was  convicted; 
nor  did  he  at  the  time  of  the  commission  of 
said  offense  counsel,  encourage,  or  command 
the  said  Robarts  to  shoot  the  said  Newkirk, 
or  aid  or  abet  the  said  Robarts  In  any  way 
in  the  commission  of  said  crime  of  manslaugh- 
ter. 

Notwithstanding  the  provisions  of  the  stat- 
ute, that  in  all  criminal  prosecutions  the  de- 
fendant may  plead  the  general  issue  orally,  and 
under  It  may  prove  on  the  trial  that  he  has 
before  had  judgment  of  acqnittal,  or  been  con- 
victed or  pardoned,  for  the  same  offense,  or 
any  matter  of  defense,  except  insanity,  it  has 
been  held  in  this  state  that  such  matters  as 
might  be  set  up  by  special  plea  at  common 
law  may  yet  be  presented  In  that  manner. 
Bums'  Rev.  St.  S  1832  (Rev.  St.  1881.  i  176S); 
Caem  V.  State,  42  Ind.  420;  Neaderhouser  v. 
State,  28  Ind.  257;  State  v.  Barrett,  54  Ind. 
■434.  But  the  object  of  a  special  plea  in  crim- 
inal procedure  is  not  to  traverse  the  charge 


contained  in  the  Indictment,  or  to  give  in  detail 
the  clrcxunstances  constituting  the  defense.  At 
common  law  Its  scope  was  limited  to  certain 
special  defenses,  and  no  reason  exists  at  this 
day  for  enlarging  Its  range.  It  is  said  in  Clem 
V.  State,  42  Ind.  431:  "The  defenses  which 
a  defendant  might  plead  specially  In  bar  of 
the  Indictment  were  formerly  of  four  kinds,— 
a  former  acquittal,  a  former  conviction,  a 
former  attainder,  and  a  pardon.  But  as  at- 
tainders are  prohibited  In  this  country  (Const. 
TJ.  S.  art.  1,  {  10),  and  as  pardons  are  not 
granted  tmtll  after  conviction  (State  Const  art. 
5,  i  17),  the  defenses  which  a  defendant  may 
thus  plead  specially  are  reduced  to  two,~a 
former  acquittal  and  a  former  conviction." 
Since  the  decision  tti  C!lem  v.  State,  supra,  a 
statute  has  been  enacted  requiring  the  defense 
of  Insanity  to  be  specially  pleaded.'  1  Bums' 
Rev.  St.  §  1833  (Rev.  St  1881,  §  1764).  Spe- 
cial pleas  to  the  jurisdiction  of  the  court  and 
In  abatement  are  allowed.  2  Hawk.  P.  C. 
514;  Whart.  Cr.  PI.  &  Prac.  {§  422,  423;  1 
Blsh.  Cr.  Proc.  i  791.  None  of  the  matters 
contained  in  the  second,  third,  and  fourth  pleas 
to  the  second  count  of  the  indictment  are  such 
as  can  be  specially  pleaded.  They  could  not 
have  been  so  pleaded  at  common  law,  nor  does 
the  Code  of  Criminal  Procedure  authorize  thai 
mode  of  pleading  such  defenses.  The  demur- 
rers to  these  pleas  were  properly  sustained. 

The  motion  for  a  new  trial  calls  In  question 
the  action  of  the  court  in  sustaining  objections 
to  certain  evidence  offered  by  appellant  and 
In  admitting  other  evidence  over  his  objection. 
The  record  of  the  trial  and  conviction  of  Bar- 
ney Robarts  for  the  crime  of  manslaughter  in 
killing  Newkirk  was  properly  excluded.  The 
guilt  or  innocence  of  the  appellant  of  the  crime 
with  which  he  was  separately  charged  did  not 
depend  upon  the  conviction  or  acquittal  of 
Robarts.  Nor  was  the  grade  of  appellant's 
crhne  fixed  by  the  verdict  and  Judgment  In  the 
case  against  Robarts.  We  have  carefully  ex- 
amined all  of  the  evidence  objected  to  by  ap- 
pellant, and  are  of  the  opinion  that  wherever 
it  was  at  all  material  It  was  properly  admit- 
ted, and  that  where  It  was  hnmatcrlal  the 
appellant  sustained  no  Injury  by  It  The  testi- 
mony excluded  by  the  court  was  clearly  Incom- 
petent  and  we  find  no  error  In  these  rulings.   ' 

The  court  of  ita  own  motion  gave  to  the 
Jury  instructions  numbered  from  1  to  49,  In- 
clusive. These  Instructions  cover  every  as- 
pect of  the  case,  and  state  the  law  with  clear- 
ness and  precision.  The  criticism  of  counsel 
for  appellant  Is  directed  against  the  thir- 
tieth, thirty-seventh,  and  thirty-ninth,  which 
were  as  follows:  "(30)  If  a  person  sought  to 
be  arrested  Is  inflamed  by  anger  and  intox- 
ication, and  Is  known  by  the  officer  to  be 
armed  and  dangerous,  and  the  circumstances 
are  such,  and  the  character  of  the  person  to 
be  apprehended  is  such,  that  the  officer  is 
justified  In  believing,  and  does  honestly  be- 
lieve, that,  unless  he  first  obtains  dominion 
over  the  person  so  sought  to  be  arrested,  he 
cannot  with  safety  to  his  life  make  the  ar- 
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rest,  then  snch  officer  would  be  Justified  in 
presenting  a  weapon  to  the  offender,  for  the 
purpose,  not  of  taking  his  life,  but  of  obtain- 
ing dominion- over  him,  and  effecting  his  ar- 
rest with  safety  to  himself;  and  his  so  doing 
would  not,  under  such  circumstances,  be 
wrongful  in  the  officer."  "(37)  It  Is  the  de- 
fendant's contention  that  he  (Bobarts)  was 
mo7ed  to  fire  the  fatal  shot'  by  fear  of  his 
Ufe  and  person  from  the  assault  of  the  de- 
ceased, while  the  state  contends  that  the  shot 
was  fired  by  the  defendant,  not  from  fear  of 
his  life  or  person,  but  to  prevent  his  arrest 
by  the  deceased  as  marshal  of  the  town  of 
Judson.  If,  after  a  full  and  careful  consid- 
eration of  the  evidence  In  the  case,  you  enter- 
tain a  reasonable  doubt  a«  to  whether  or  not 
Robarts,  at  the  time  he  fired  the  shot  that 
killed  the  deceased,  If  you  find  that  be  did  fire 
It,  In  fear  of  his  life  and  person,  and  for  the 
purpose  of  defending  himself  from  appre- 
hended danger  to  his  life  and  person,  or  that 
he  fired  It  to  prevent  the  deceased  from  ar- 
resting him,  that  doubt  must  be  resolved  In 
favor  of  the  defendant,  and  you  must  find 
that  the  shot  was  fired  in  Robarts'  defense, 
and  acquit  defendant"  "(39)  In  determining 
whether  or  not,  on  one  hand,  Robarts  shot 
the  deceased  in  his  necessary  self-defense,  or 
what  appeared  to  him  at  the  time  to  be  his 
necessary  defense,  or,  on  the  other  hand,  that 
be  shot  the  deceased  solely  to  prevent  the  de- 
ceased fromarrestlng  him,you  have  a  rlgtit  to 
consider  all  the  circumstances  developed  by 
the  evidence  that  throw  light  upon  the  sub- 
ject Tou  have  a  right  among  other  things, 
to  consider  the  previous  relations  of  Robarta 
and  deceased,— whether  or  not  they  were 
amicable  or  otherwise,  and  whether  or  not, 
from  such  previous  relations,  Robarts  had 
reason  to  apprehend  danger  to  his  life  or  per- 
son from  the  deceased.  You  have  a  right  to 
consider  whether  or  not  Robarts  knew  of  the 
official  character  of  the  deceased.  If  you  shall 
find  that  he  was  an  officer,  and  whether  or 
not  Robarts,  at  the  time  the  deceased  was 
killed.  If  yon  shall  find  that  he  was  killed, 
had  done  any  act  which  he  knew  rendered 
him  amenable  to  arrest  and  whether  or  not 
be  was  at  the  time  apprehending  that  the  de- 
ceased would  attempt  his  arrest  and  whether 
or  not  at  the  time  the  fatal  shot  was  fired 
by  Bobarts,  If  you  shall  find  that  be  fired 
such  shot  be  recognized  and  knew  who  It 
was  upon  whom  he  fired  the  shot,  and  all 
that  was  said  and  done  either  by  Robarts  or 
the  deceased  that  will  tend  In  any  manner  to 
enlighten  your  minds  upon  that  question. 
Tou  should  consider  the  manner  In  which  the 
deceased  approached  Robarts,  If  he  did  ap- 
proach him;  whether  or  not  he  was  armed 
with  a  revolver  at  the  time,  and  what  use  he 
(the  deceased)  was  making  of  such  arms  at 
the  time;  yon  remembering  that  you  are  the 
sole  Judges  of  what  facts  and  circumstances 
are  established  by  the  evidence,  and  of  the 
weight  that  shall  be  given  to  each  circum- 
stance established  In  the  case."    Taken  In 


connection  with  the  other  Instnictlons  given, 
we  find  no  error  in  the  thirtieth,  thirty-aer- 
enth,  and  thirty-ninth  instructions,  above  set 
out  The  objections  urged  against  each  of 
them  are  fully  met  and  removed  Iqr  otber 
parts  of  the  charge  of  the  court  every  qoal- 
iflcatlon  and  explanation  thought  necessaxy 
by  counsel  for  appellant  are  elsewhere  stat- 
ed, and  the  Jury  could  not  have  been  misled 
by  the  inadvertent  use  of  the  word  "defend- 
ant" In  the  thirty-seventh  Instruction,  wh^e 
"Rbbarts"  was  plainly  intended. 

Instruction  numbered  48  la  complained  of 
because  it  directed  the  Jury  to  assess  the  pun- 
ishment of  appellant,  if  they  found  him 
guilty.  Under  the  law,  the  Jury  could  deter- 
mine only  the  question  of  the  guilt  or  Inno- 
cence of  appellant,  and,  an  attempt  by  them 
to  assess  the  punishment  being  Ineffectual,  it 
follows  that  this  part  of  the  Instruction  could 
do  no  harm.  Henderson  t.  People,  165  IlL 
607,  46  N.  B.  711. 

No  error  was  committed  by  the  court  in 
refusing  to  give  the  special  Instructions  ask- 
ed for  by  appellant  As  far  as  they  stated 
the  law  correctly,  they  were  completely  cov- 
ered by  the  instructions  given  by  the  court 
of  its  own  motion. 

After  a  careful  examination  of  an  the  evi- 
dence In  the  cause,  we  are  satisfied  that  it 
fully  sustains  the  verdict 

The  last  two  errors  assigned  relate  to  the 
form  of  Judgment  rendered  by  the  court 
The  verdict  was  In  these  words:  "We,  the 
Jury,  find  the  defendant  guilty  of  manslaugh- 
ter, as  charged  In  the  second  count  of  the 
Indictment,  and  fix  his  punishment  at  impris- 
onment in  the  state's  prison  for  a  period  of 
three  (3)  years.  We  further  find  that  he  Is  twen- 
ty-nine years  of  age.  James  Bilsland,  Fore- 
man." The  Judgment  of  the  court  was  in  ac- 
cordance with  the  Indeterminate  sentence 
law.  The  question  of  the  constitutionality 
of  tills  statute  is  no  longer  an  open  one  In 
this  state.  Miller  v.  State,  149  Ind.  607.  49 
N.  B.  894;  Skelton  v.  State,  140  Ind.  &41.  49 
N.  B.  901;  Vancleave  v.  State,  150  Ind.  273, 
40  N.  E.  lOGO;  Wilson  v.  State,  150  Ind.  697, 
49  N.  E.  904.  Finding  no  error  In  the  record, 
the  Judgment  Is  affirmed. 


(1S2  Ind.  ^n^ 

ASPY  et  aL  v.  LEWIS  et  aL  i 

(Supreme  Court  of  Indiana.    Jan.  31,  1890.). 

Will — Cosstruotion — Bdbvivobsrip. 

Survivorship  relates  to  death  of  testator, 
who,  having  but  one  child,  devised  his  real  es- 
tate to  his  wife  so  long  as  she  remained  a  wid- 
ow, and  proTided  that  "the  above  estate  that 
is  bequeathed  to  my  wife  shall  be  in  full  posses- 
sion of  my  only  daughter  •  •  •  at  the  death 
or  marriage  of  my  wife,  provided  she  shall  be 
living,  and,  if  she  is  not  living,  at  the  death  or 
marriage  of  my  wife  then  the  estate  to  go  to 
the  use  of  my  brothers." 

Appeal    from   circuit  court,   Bartholomew 
county;  Francis  T.  Hord,  Judge. 
Action    by   Armstead   Lewis   and    others 


*  Rehearing  denied. 
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against  Kmma  Aspy  and  others.    Judgment 
for  plaintiffs.    Defendants  appeaL    Reversed. 

W.  W.  Lambert  and  Herod  &  Herod,  for 
appellants.    Cooper  &  C!ooper,  for  appellees. 

UADLEY,  J.  The  complaint  shows  that 
the  will  of  Jonas  Reed  was  duly  admitted  to 
probate  in  Bartholomew  county  on  the  10th 
day  of  July,  1843;  the  part  thereof  material 
to  a  decision  of  this  case  being  in  the  words 
following:  "And  I  also  direct  that  the  real 
estate  of  which  I  die  seised  or  possessed  of 
be  disposed  of  in  the  following  manner,  to 
wit:  I  bequeath  to  my  beloved  wife,  Eliza- 
beth, all  my  real  estate  so  long  as  she  re- 
mains a  widow,  namely:  The  east  half  of 
the  southwest  quarter  of  section  18,  in  town 
10  north,  of  range  7  east,  containing  80  acres, 
more  or  less,  being  in  the  Indianapolis  dis- 
trict; together  with  all  the  rights,  privileges 
and  appurtenances  thereto  belonging.  And  I 
direct  further  that  the  above  estate  that  is 
bequeathed  to  my  wife  shall  be  in  the  full 
Iiossession  of  my  only  daughter,  Maria  Louisa, 
at  the  death  or  marriage  of  my  wife:  pro- 
vided she  shall  be  living;  and,  if  she  is  not 
living,  at  the  death  or  marriage  of  my  wife 
then  the  estate  to  go  to  the  use  of  my  broth- 
ers and  sisters,  or  their  heirs."  The  testator 
left  surviving  blm  his  wife,  Elizabeth  Reed, 
and  his  daughter,  Maria  Louisa  Reed,  and 
several  brothers  and  sisters.  His  wife  and 
widow,  Elizabeth,  never  remarried,  and  died 
In  1887.  His  daughter,  Maria  Louisa,  inter- 
married with  John  Aspy,  8r.,  had  children, 
and  died  before  her  moQier,  Elizabeth  Reed. 
This  suit  is  for  partition  and  to  quiet  title. 
Appellants'  separate  demurrers  were  over- 
ruled to  the  complaint,  which  presents  the 
only  question  for  decision.  The  appellants 
(defendants  below)  are  the  widower  and  chil- 
dren of  Maria  Louisa,  deceased,  and  claim 
title  through  her  by  virtue  of  the  will  of 
Jonas  Reed,  on  the  theory  that  Maria  Louisa 
took  a  fee  simple;  and  appellees,  who  are  the 
brothers  and  sisters,  and  their  descendants,  of 
Jonas  Reed,  claim  title  through  the  will  by 
virtue  of  the  fact  that  Maria  Louisa,  the 
daughter,  died  before  her  mother,  and  on  the 
theory  that  Maria  Louisa  took  only  a  contin- 
gent remainder  under  the  will.  The  real  ques- 
tion, therefore,  raised  by  the  assignments  of 
error  Is,  In  whom  is  the  title,— the  heirs  of 
Maria  Louisa,  the  daughter,  appellants  here- 
in, or  the  brothers  and  sisters  and  their  heirs, 
appellees  herein? 

It  has  been  said  that  the  intent  of  the 
testator  must  be  the  polar  star  In  the  con- 
struction of  a  will.  Among  the  rules  of  con- 
struction Is  that  which  springs  from  our  hu- 
man nature  when  engraged  in  the  serious  and 
solemn  business  of  making  a  final  disposition 
of  property,  and  when  natural  affection  for 
wife  and  children  has  the  most  impartial  and 
slncerest  sway.  In  such  moments  it  is  pre- 
sumed that  the  testator  will  have  a  Just  and 
tender  regard  for  those  dependent  ones  who 
are  the  natural  recipients  of  his  bounty,  and 


whose  future  comfort  and  happiness  have  the 
promptings  of  his  affection.  Hence  it  is  that 
no  construction  of  a  will  is  to  be  accepted  that 
disinherits  a  child  or  direct  descendant  in 
favor  of  collateral  kindred,  unless  the  lan- 
guage of  the  will  is  such  as  to  clearly  indi- 
cate such  Intention.  In  a  recent  well-consid- 
ered case  the  court  said:  "An  heir  cannot  be 
disinherited  unless  the  Intention  to  disinherit 
be  expressed,  or  is  to  be  clearly  and  neces- 
sarily implied.  When  one  construction  of  an 
ambiguous  will  leads  to  a  disinheritance  of 
the  heir,  and  another  favorable  to  the  heir, 
the  latter  construction  must  be  adopted." 
Crew  V.  Dixon,  129  Ind.  85,  27  N.  B.  728. 
Another  rule  of  construction  la  that  the  law 
looks  with  disfavor  upon  the  postponement 
of  estates,  and  the  intent  to  postpone  must  be 
dear  and  manifest,  and  must  not  arise  by 
mere  Inference  or  construction.  "And  the 
law  will  not  construe  a  limitation  In  a  will 
Into  an  executory  devise  when  it  can  take  ef- 
fect as  a  remainder,  nor  a  remainder  to  be 
contingent  when  it  can  be  taken  to  be  vest- 
ed." Doe  T.  Considine,  6  Wall.  458-475;  Bruce 
v.  BlsseU,  119  Ind.  525-530,  22  N.  E.  4;  HeU- 
man  v.  Heilman,  129  Ind.  59-64,  28  N.  E.  310. 
"It  is  a  rule  of  law  that  estates  shall  be  held 
to  vest  at  the  earliest  possible  period,  unless 
there  be  a  clear  manifestation  of  the  intentloh 
of  the  testator  to  the  contrary."  Doe  v.  Consi- 
dine, supra;  Heilman  v.  Heilman,  supra;  Amos 
T.  Amos,  117  Ind.  19,  19  N.  E.  539;  Id.,  117 
Ind.  37,  19  N.  E.  543;  Harris  v.  Carpenter,  109 
Ind.  540,  10  N.  E.  422.  Another  principle  of 
construction,  correlative  to  the  one  Just  stat- 
ed, is  that  words  of  survivorship  must  be 
held  to  relate  to  the  death  of  the  testator, 
rather  than  to  the  death  of  the  first  taker,  if 
the  words  of  the  will  are  capable  of  such 
construction.  This  doctrine  Is  In  aid  of  a 
vested,  as  against  a  contingent,  remainder. 
In  the  case  of  Harris  v.  Carpenter,  supra, 
the  will,  so  far  as  it  relates  to  the  question 
here  presented,  is  as  follows:  "Item  2.  I  fur- 
ther give  and  devise  to  her  [widow],  in  lieu 
of  her  Interest  In  my  lands,  the  following 
part  and  parcel  of  the  farm,  •  ♦  ♦  on 
which  we  now  reside,  bounded  as  follows,  to 
wit:  •  •  •;  she,  my  said  wife,  to  have 
the  same  after  my  death  for  and  during  the 
period  of  her  natural  life,  and  at  her  death 
the  same  shall  be  the  property  of  and  pass 
to  my  daughter,  Laura  Carpenter,  in  fee: 
but  if  she,  said  Latira,  be  not  living,  then  to 
her  heirs  forever,"— concerning  which  the 
court  said:  "Construing  the  will  before  us 
in  the  light  of  the  foregoing  authorities,  we 
have  reached  the  conclusion  that  the  survivor- 
ship provided  for  in  the  last  clause  of  the 
second  item  had  reference  to  the  time  of  the 
death  of  the  testator,  and  that  upon  his  death 
Mrs.  Carpenter  became  seised  of  a  vested  re- 
mainder in  fee  in  the  land  devised  by  that 
Item  of  the  will."  In  Hoover  v.  Hoover,  116 
Ind.  498,  19  N.  B.  468,  the  will  under  con- 
sideration provided  that  certain  lands  should 
go  to  the  widow  of  testator  "for  and  during 
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ber  natural  life,  and  at  her  death  said  real 
estate  shall  pass  la  fee  simple,  in  equal  por- 
tions, to  my  son,  Andrew,  and  nay  daughter, 
Battle;  the  east  half  of  said  farm  to  go  to 
my  son,  Andrew,  if  be  be  living,  and,  if  he 
be  dead,  then  to  his  widow."  Mitchell,  J., 
spealdng  for  the  court,  said:  "Accepting  the 
position  as  established  that  words  of  surriv- 
orshlp  In  a  will,  unless  there  is  a  manifest 
intent  to  the  contrary,  always  relate  to  the 
death  of  the  testator,  and  that.  In  the  ab- 
sence of  a  contrary  iiitent,  a  will  always 
speaks  as  from  the  date  of  the  testator's 
death,  there  can  be  no  doubt  bnt  that  An- 
drew tool!  an  estate  in  fee  simple,  which 
vested  immediately  npon  the  death  of  his 
father."  The  same  principle  Is  reaffirmed 
and  followed  In  the  following  cases:  Bell- 
man V.  Bellman,  supra;  Wright  v.  Charley, 
129  Ind.  257,  28  N.  E,  706;  Borgner  v.  Brown, 
133  Ind.  891,  33  N.  B.  92.  In  Fowler  v. 
Duhme,  143  Ind.  248,  42  N.  E.  623,  the  tes- 
tator, Moses  Fowler,  devised  the  residuum 
of  his  real  estate  to  his  tllree  children  upon 
condition,  namely:  "(a)  In  the  event  of  the 
death  of  any  of  my  said  children  without 
lawful  issue  living  at  the  time  of  the  death 
of  such  child,  then  the  Share  of  such  de- 
ceased child  shall  vest  in  such  of  my  children 
as  shall  then  be  living."  This  court.  In  a 
very  elaborate  opinion,  and  upon  review  of 
many  authorities  of  this  and  otiHer  states,  con- 
cluded that  the  death  intended  related  to  one 
occurrbig  in  the  lifetime  of  the  testator,  and 
not  to  one  occurring  after  his  death. 

In  this,  and  many  other  cases  of  its  class, 
it  is  conceded  that  the  application  of  the  rule 
contended  for  is  often  repugnant  to  the  sim- 
ple import  of  the  words  used;  but,  lieeping  the 
intent  of  the  testator  as  the  central  thought, 
the  common  import  of  words  must  yield  to 
well-eBtablished  rules  of  construction,  if  there- 
by the  general  Intent  of  the  testator,  as  gath- 
ered from  the  whole  will,  may  be  consistently 
maintained.  Courts  do  not  close  their  eyes 
to  the  fact  that  in  the  preparation  of  wills 
words  are  often  carelessly  used,  and  without 
an  adequate  sense  of  their  legal  ettect,  and 
without  a  mental  grasp  of  all  the  conditions 
that  may  arise  affecting  the  bequest;  and 
when  an  inaccuracy  Is  apparent,  or  even 
doubtful,  courts,  to  prevent  miscarriage  of 
testamentary  intent,  generously  Interpose 
such  rules  of  construction  as  time  and  ex- 
perience have  approved.  Some  of  these  salu- 
tary and  pertinoit  rules  are  aptly  and  suc- 
cinctly stated  In  Moores  v.  Hare,  144  Ind.  573, 
43  N.  E.  870,  as  foUows:  "It  is  setUed  law 
that  words  of  survivorship  in  a  will,  unless 
there  Is  a  manifest  Intent  to  the  contrary,  al- 
ways relate  to  the  death  of  the  testator;  and. 
In  the  absence  of  contrary  intent,  a  will  al- 
ways speaks  as  from  the  testator's  death. 
The  law  not  only  favors  the  vesting  of  re- 
mainders, but  it  also  presumes  that  words 
postponing  the  estate  relate  to  the  beginning 
of  the  enjoyment  of  the  remainder,  and  not 
to  the  vesting  of  such  an  estate.    In  the  ab- 


sence of  a  clear  manifestation  of  the  Inten- 
tion of  the  testator  to  the  contrary,  an  es- 
tate win  be  held  to  vest  at  the  earliest  possi- 
ble period.  The  Intent  to  postpone  must  be 
clear  and  manifest,  and  must  not  arise  by 
mere  Inference  or  construction."  The  will  of 
Stoughton  Fletcher  gave  to  his  daughter,  Mrs. 
Ritzinger,  certain  real  estate  for  life,  with  pro- 
vision that  at  her  death  said  real  estate  "shall 
go  to  her  children  In  fee.  If  any  child  of 
hers  shall  have  diad,  leaving  a  child  or  chil- 
dren, then  the  portion  of  said  real  estate  that 
would  have  gone  to  the  parent  shall  go  to 
such  child  or  children."  And,  applyhig  the 
rules  above  stated,  the  court  adds:  "There 
being  no  manifest  intent  to  the  contrary,  ic 
will  be  presumed  that  the  clause  providing 
that  at  the  death  of  Mrs.  Ritzinger  the  real 
estate  devised  shall  go  to  her  children  In  fee 
simple  relates  to  the  beginning  of  the  enjoy- 
ment of  the  remainder,  and  not  to  the  vesting 
of  that  estate,  and  that  the  clause,  'if  any 
child  of  hers  shall  have  died,  leaving  a  child 
or  children,'  has  reference  to  a  death  during 
the  lifetime  of  the  testator."  The  principles 
announced  in  this  case  have  the  imiform  ap- 
proval of  many  decisions  of  this  state,  and 
cannot  now  be  open  to  controversy.  Applying 
them  to  the  will  under  consideration,  we  are 
Irresistibly  led  to  the  conclusion  that  the  sur- 
vivorship of  Maria  Louisa  related  to  the  death 
of  the  testator,  and  not  to  the  death  of  the 
life  tenant.  Can  it  be  said  that  Jonas  Reed 
intended  by  his  last  will  to  disinherit  his 
grandchildren— the  children  of  his  only  daugh- 
ter—in favor  of  his  brothers  and  sisters  and 
their  children?  The  testator  devised  all  bis 
real  estate  to  his  wife  for  life,  "and  I  direct 
further  that  the  above  estate  that  is  be- 
queathed to  my  wife  shall  be  In  the  full  pos- 
session of  my  only  daughter,  Maria  Louisa, 
at  the  death  or  mturlage  of  my  wife."  BVom 
the  use  of  the  term  "full  possession"  at  the 
death  of  her  mother  is  Implied  that  the  tes- 
tator meant  that  his  daughter  should  have 
some  sort  of  interest  in  the  property  before 
the  death  of  her  mother— some  right  short  of 
full  possession— until  the  happening  of  that 
event  There  can  arise  no  doubt  but  the  tes- 
tator Intended  to  devise  the  whole  estate  in 
his  farm  to  his  wife  and  only  daughter;  to 
his  wife,  the  use  and  enjoyment  during  her 
life,  and,  upon  her  death,  the  full  possession— 
that  is,  the  full  enjoyment  of  the  estate  In 
fee— to  his  daughter.  The  proviso,  para- 
phrased, reads  thus:  "Provided  she  [my 
daughter]  shall  be  living,  and,  if  she  Is  not 
living  at  my  death,  at  the  death  or  marrisige 
of  my  wife  then  the  estate  to  go  to  my  broth- 
ers and  sisters,  or  their  heirs."  If  It  may  be 
said  from  the  words  used  that  the  time  of 
survivorship  of  the  daughter  Is  doubtful,  the 
well-establisbed  rules  of  construction  reqnlre 
us  to  construe  the  words  referring  to  the 
death  of  the  daughter  to  relate  to  the  death  of 
the  testator,  and  the  clause,  "at  the  death  or 
marriage  of  my  wife  then  the  estate  to  go 
to  the  use  of  my  brothers  and  sisters,  or  their 
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heirs,"  to  relate  to  the  resting  of  the  remain- 
der In  the  brothers  and  sisters  at  the  death  of 
the  testator,  contingent  upon  the  death  of 
Maria  Louisa  prior  to  that  time.  Such  a  con- 
struction accords  with  legal  principles.  It  is 
invoiced  by  a  common  sense  of  natural  jus- 
tice. It  responds  to  the  sentiment  of  natural 
affect'ion  borne  by  a  parent  to  his  offering. 
It  secures  the  inheritance  to  direct  descend- 
ants. It  asserts  a  vested  remainder  as 
against  an  executory  devise.  It  avoids  the 
mischief  of  uncertainty  In  the  estate.  It  se- 
cures the  vesting  of  the  estate  at  the  earliest 
possible  period.  It  follows  that  the  Judgment 
must  be  reversed  for  error  in  overruling  ap- 
pellants' demurrers  to  the  complaint  Judg- 
ment reversed,  and  cause  remanded,  with  in- 
structions to  sustahi  each  of  the  separate  de- 
murrers of  appellants  to  the  complaint. 


(152  Ind.  167) 

TOWN  OF  WHITING  v.  DOOB. 
(Supreme  Court  of  Indiana.    Feb.  2,  1899.) 

OUDINANCES — StATOTBS  —  REPEAL  —  COMPLAINT — 

Demdkher. 

1.  Demurrer  to  the  "complaint,"  filed  after 
filing  of  an  amended  complaint,  refers  thereto. 

2.  Act  April  10,  1885,  authorizing  town  trus- 
tees to  prohibit  the  incumbering  of  the  sidewalks 
of  the  town,  and  riding  thereon,  by  by-laws,  or- 
dinances, or  regulations  "not  repugnant  to  the 
laws  of  the  state,"  does  not  by  implication  re- 
peal Rev.  St.  1881,  8  1640  (Bums'  Rev.  St. 
1894,  {  1709),  providing  that,  when  an  act  is 
made  a  public  offense  by  statute,  such  act  shall' 
not  be  made  punishable  by  an  ordinance. 

3.  An  ordinance  malting  it  unlawful  foi  a  per- 
son to  ride  a  bicycle  on  a  sidewalk  does  not,  so 
far  as  it  concerns  sidewalks  other  than  those  of 
brick,  stone,  plank,  or  gravel,  make  punishable, 
in  violation  of  Rev.  St.  1881,  §  lOiO  (Burns' 
Rev.  St.  1894,  S  1709).  the  same  act  made  a  pub- 
lic offense  by  section  3361  (section  4398),  making 
it  unlawful  for  one  to  ride  on  "brick,  stone, 
plank,  or  gravel  sidewalks."    - 

4.  A  complaint  for  violating  an  ordinance 
against  riding  a  bicycle  on  sidewalks,  which  is 
valid  only  so  far  as  concerns  sidewalks  other 
than  "brick,  stone,  plank,  or  gravel,"  should 
show  that  the  sidewalk  ridden  on  was  not  com- 
posed of  one  of  those  materials. 

Appeal  from  circuit  court.  Lake  county; 
John  H.  GUlett,  Judge. 

Action  by  the  town  of  Whiting  against 
Henry  Doob  for  violating  an  ordinance.  From 
a  Judgment  for  defendant  the  town  appeals. 
A£3nned. 

John  W.  Wartman  and  John  Q.  Erdlitz,  for 
appellant    F.  N.  Gavlt  for  appellee. 


DOWLING,  J.  The  appellee  was  charged 
with  the  violation  of  an  ordinance  of  the 
town  of  Whiting,  in  riding  a  bicycle  upon  a 
sidewalk  of  that  corporation.  The  action  was 
commenced  by  filing  a  verified  complaint  be- 
fore a  Justice  of  the  peace  of  Lake  county. 
On  the  day  of  the  trial,  and  before  any  other 
proceedings  were  had,  an  amended  complaint 
was  filed.    Appellee  then:  upon  filed  a  demur- 


rer, which  referred  to  this  pleading  as  the 
"complaint"  The  demurrer  was  sustained, 
and  there  was  Judgment  for  the  appellee. 
An  appeal  to  the  Lake  circuit  court  was  taic- 
en  by  the  town,  and  there,  as  is  shown  by  the 
record,  "the  defendant  renews  his  demurrer 
herein."  The  court  sustained  the  demurrer, 
and,  the  appellant  refusing  to  amend  or  plead 
further.  Judgment  was  rendered  for  appellee. 
The  town  of  Whiting  appealed  t6  this  court 
and  the  error  assigned  is  the  ruling  of  the 
court  on  the  demurrer.  The  objection  Is  made 
by  counsel  for  appellee  that  the  demurrer 
was  sustained,  not  to  the  complaint,  but  to 
the  amended  complaint,  and,  therefore,  that 
no  question  is  presented  by  the  assignment 
of  error.  We  think  otherwise.  The  amended 
complaint  superseded  the  complaint  first  filed, 
so  that  it  ceased  to  be  a  part  of  the  record. 
Kirkpatrick  v.  Holman,  25  Ind.  293.  TBe 
pleading  last  filed  by  appellant  became  the 
complaint  in  the  cause,  and  was  the  only 
pleading  on  file  to  which  a  demurrer  could  be 
addressed. 

The  ordinance  under  which  this  proceeding 
was  taken  reads  thus:  "Sec.  14.  It  shall  be 
unlawful  for  any  person  to  ride,  propel,  or  use 
in  any  manner  upon  any  sidewalk  within  the 
corporate  limits  of  the  town  of  Whiting,  any 
bicycle,  or  safety-wheel,  used  for  exercise, 
business,  or  pleasure.  •  •  •"  Section  54 
of  this  ordinance  declares  the  penalty  for  a 
violation  of  Its  provisions.  The  validity  of 
the  ordinance  is  assailed  on  the  ground  that 
riding  or  driving  ux>on  the  sidewalks  of  any 
town  In  this  state  is  made  a  public  offense 
against  the  state,  for  which  punishment  is 
prescribed,  and  that  such  offense  cannot  be 
made  punishable  by  an  ordinance  of  any  In- 
corporated town  or  city.  The  sections  of  the 
statutes  to  be  considered  are  these:  "It  shall 
be  unlawful  for  any  person  to  ride  or  drive 
upon  the  brick,  stone,  plank,  or  gravel  side- 
walk of  any  town  or  Tillage,  or  upon  any 
similar  sidewalk  for  the  use  of  foot  passen- 
gers by  the  side  of  any  public  highway  in  this 
state,  unless  in  the  necessary  act  of  crossing 
the  same."  Acts  1867,  p.  194  (Burns'  Rev.  St 
1864,  I  4398;  Rev.  St  1881,  g  3361).  "When- 
ever any  act  is  made  a  public  offense  against 
the  state,  by  any  statute,  and  the  punlshmott 
prescribed  therefor,  such  act  shall  not  be 
made  punishable  by  any  ordinance  of  any  In- 
coriwrated  city  or  town;  and  any  ordinance 
to  such  effect  shall  be  null  and  void,  and  all 
prosecutions  for  any  such  public  offense  as 
may  be  within  the  Jurisdiction  of  the  authori- 
ties of  such  Incorporated  cities  or  towns,  by 
and  before  such  authorities,  shall  be  had  un- 
der the  state  law  only."  Acts  1881,  p.  114 
(Rev.  St  1881,  S  1640;  Bums'  Rev.  St  1894, 
{  1709).  Counsel  for  appellant  contends  that 
an  act  authorizing  boards  of  town  trustees  fo 
prohibit  the  incumbering  of  the  sidewalks  of 
such  towns,  and  riding  or  driving  thereon, 
and  empowering  such  lx>ards  to  carry  out  the 
provisions  of  the  act  or  by-laws,  ordinances, 
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and  regulations  approved  April  10,  1885,  re- 
peals by  Implication  so  mucli  of  the  act  of 
1881,  supra,  as  prohibits  cities  and  towns 
from  enforcing  ordinances  against  acts  which 
are  punishable  as  offenses  against  the  state. 
We  cannot  discover  In  the  act  of  1885  any  In- 
dication that  it  was  Intended  to  repeal  the  ear- 
lier statute.  The  two  acts  are  not  repugnant 
The  boards  of  towns  may,  by  ordinance,  by- 
law, or  other  mode  of  regulation,  prohibit 
riding  or  driving  on  the  sidewalks;  but  by 
the  terms  of  this  very  act  they  must  do  so  by 
by-laws,  ordinances,  or  regulations  not  repug- 
nant to  the  laws  of  the  state.  The  object  of 
the  statute  of  1881  was  to  prevent  a  double 
prosecution  for  a  single  act,  by  withholding 
from  cities  and  towns  the  power  to  impose 
fines  or  penalties  In  any  case  where  the  of- 
fense was  punishable  under  the  criminal  laws 
of  the  state.  There  is  no  reason  to  suppose 
that  the  legislature  by  the  act  of  1885  intend- 
ed to  abolish  this  salutary  restriction.  But 
the  statute  malting  it  a  misdemeanor  to  ride 
or  drive  upon  a  brick,  stone,  plank,  or  gravel 
sidewalk  being  a  penal  one,  it  Is  to  be  strictly 
construed,  and  it  could  not  be  held  to  apply  to 
the  act  of  riding  or  driving  upon  sidewalks 
constructed  of  other  materials  than  brick, 
stone,  plank,  or  gravel.  In  an  Indictment  un- 
der this  law,  it  would  be  necessary  to  state 
particularly  the  kind  of  sidewalk— whether 
brick,  stone,  plank,  or  gravel — over  which  the 
person  charged  rode  or  drove.  Riding  or 
driving  over  sidewalks  other  than  such  as  are 
composed  of  brick,  stone,  plank,  or  gravel  not 
being  made  an  offense  against  the  state,  and 
punishable  as  such,  the  authorities  of  cities 
and  towns  may  lawfully  prohibit  riding  or 
driving  upon  such  sidewalks;  and  if,  In  an 
action  under  a  general  ordinance  of  a  city 
or  town,  the  complaint  showed  that  the  side- 
walk over  which  the  defendant  rode  or  drove 
was  not  of  brick,  stone,  plank,  or  gravel,  but 
was  constructed  of  other  material,  such  ordi- 
nance would  be  valid  as  to  such  other  kinds 
of  sidewalks,  and  a  prosecution  might  be 
maintained  under  the  same.  In  this  case  the 
town  ordinance  Is  general  in  its  terms.  The 
complaint  fails  to  show  ttiat  the  sidewalk 
therein  mentioned  is  not  of  brick,  stone,  plank, 
or  gravel,  and  that  it  Is  composed  of  some 
other  material.  Under  such  a  complaint,  if 
upheld,  the  penalty  might  be  recovered  against 
appellee  even  If  the  sidewalk  was  of  brick, 
stone,  plank,  or  gravel.  That  a  bicycle  is  a 
vehicle,  and  that  riding  a  bicycle  upon  the 
brick,  stone,  plank,  or  gravel  sidewalks  of  a 
town  or  city  is  a  public  offense  against  the 
state,  punishable  under  the  act  of  1881,  supra, 
Is  settled  by  the  decisions  of  this  court  City 
of  Indianapolis  v.  Hlggins,  141  Ind.  1,  40  N. 
E.  671;  Bybee  v.  State,  94  Ind.  443. 

As  the  complaint  fails  to  show  that  the  act 
charged  against  appellee  was  such  as  the 
to-nn  bad  authority  to  prohibit  and  punish, 
the  demurrer  to  It  was  properly  sustained. 
Judgment  affirmed. 


(21  Ind.  App.  54«) 
STATE  T.  YOUNG. 
(AppeUate  Court  of  Indiana.    Feb.  3,  1899.) 
Criminal  Trespass  —  Affidavit  and   Infokka- 

TION — DbSCRII^ION  OF  LaND. 

1.  The  affidavit  and  information  in  a  prose- 
cution under  Horner's  Rev.  St  1897,  i  1941 
(Bums'  Rev.  St.  1894,  §  2018),  for  entering  on 
land  of  another  after  being  forbidden  by  tlie 
owner  to  do  so,  need  not  specifically  descrilje 
the  land,  but  only  charge  the  offense  as  haTiog 
been  committed  in  the  county  and  state,  and  des- 
ignate the  land  as  that  of  a  person  named  other 
than  defendant. 

2.  An  affidavit  and  information  charging  that 
defendant  being  about  to  enter  on  the  land  of 

C,  and  being  forbidden  by  him  to  do  so,  did 
thereafter  enter  on  the  land  of  C,  does  not  suf- 
ficiently charge  that  the  land  on  which  he  enter- 
ed was  the  land  on  which  he  was  forbidden  to 
enter. 

Appeal  from  circuit  court,  Adams  county; 

D.  D.  Heller,  Judge. 

Charles  Youcg  was  prosecuted  for  entering 
on  land.  The  affidavit  and  information  were 
quashed,  and  the  state  appeals.     AfBrmed. 

David  E.  Smith,  for  the  State. 

BLACK,  C.  J.  A  prosecution  was  histl- 
tuted  against  the  appellee  by  affidavit  and 
information  under  the  statutory  provision  that 
"whoever,  being  about  to  enter  unlawfully 
upon  the  enclosed  or  unenclosed  land  of  an- 
other shall  be  forbidden  so  to  do  by  the 
owner  or  occupant  or  his  agent  or  servant 
*  *  *  and  shall  thereafter  enter  upon 
such  land,  shall  lie  guilty  of  a  misdemeanor," 
etc.  Homer's  Rev.  St  1897,  S  1941  (Burns' 
Rev.  St  1894,  S  2018).  Upon  the  appellee's 
motion  the  court  quashed  the  affidavit  and  hi- 
formatlon.  We  have  not  received  a  brief  on 
behalf  of  the  appellee,  but  In  the  brief  for  the 
state  we  are  told  that  it  was  objected  below 
that  In  the  affidavit  and  Information  the  land 
in  question  was  not  particularly  described. 
It  is  settled  that  in  such  a  case  the  land 
need  not  be  speciflcaUy  described.  Besides 
charging  the  offense  as  having  been  com- 
mitted in  the  county  and  state,  the  land  need 
not  be  more  particularly  descrilied  than  by 
designating  it  as  the  land  of  a  person  named 
other  than  the  defendant  C%>mpare  State  v. 
French,  120  Ind.  229,  22  N.  E.  108,  735,  wiUi 
WInlock  v.  State,  121  Ind.  531,  23  N.  B.  514. 
And  see  State  v.  Smith,  7  Ind.  App.  166,  34 
N.  E.  127,  and  State  v.  Murphy,  7  Ind.  App. 
44,  34  N.  K  248.  But  construing  the  lan- 
guage of  the  affidavit  and  information  hi  its 
ordinary  sense,  and  applying  the  rule  of  plead- 
ing that  the  offense  must  be  charged  with  rea- 
sonable certainty,  we  must  hold  that  tlie 
court  did  not  err,  because  It  was  not  charged 
that  the  land  on  which  the  appellee  entered 
was  the  land  upon  which  he  was  forbidden 
to  enter;  the  charge  being  that  the  appellee 
on,  etc.,  at  and  in  the  county  of  Adams,  and 
state  of  Indiana,  being  then  and  there  ahost 
to  enter  unlawfully  upon  the  land  of  David 
D.  Coffee,  and  being  then  and  there  forbidden 
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to  do  M  by  bim,  tbe  aald  David  D.  Coffee, 
"be,  the  said  Charles  Toung,  did  thereafter, 
on  Bald  date  aforesaid,  enter  nnlawfoUy  upon 
the  land  of  said  Dayld  D.  Coffee."  Tbe 
Judgment  la  afOrmed. 


(a  Ind.  App.  «0) 

NIEHAUS  T.  COOPEB.^ 
(Appellate  Court  of  Indiana.    Feb.  8,  180B.) 

ASMimilTIUTOBS— ACT10K8 — COHPL^ST — WlVB  At 
WiTSISS— BOAKD. 

1.  The  complaint  of  tbe  administrator  of  a 
Bte  tenant  under  a  will  to  recover  rents  and 
profits  belonging  to  her,  but  converted  to  hii  own 
nae  by  one  named  in  the  will  as  executor,  but 
who  did  not  qualify  as  such,  need  not  allege 
that  the  estate  of  testator  bad  been  settled  and 
his  debts  paid. 

2.  The  administrator  is  the  one  to  sne  for 
property  of  intestate  converted  by  another  to 
his  own  use. 

3.  Defendant  being  a  party  and  incompetent 
to  testify,  his  wife  is,  by  provision  of  Homer's 
Rev.  St.  1897,  {  501,  also  incompetent  to  testify 
for  bim. 

4.  One  cannot  recover  against  his  mother's  es- 
tate for  her  board,  she  hanng  resided  as  a  mem- 
ber of  his  family,  without  any  agreement  or  ex- 
pectation that  he  was  to  be  compensated  by  her. 

Appeal  from  superior  court,  Vanderburgh 
county;  John  H.  Foster,  Judge. 

Action  by  Elder  Cooper,  administrator, 
against  WllUam  C.  Niehaus.  Judgment  fOr 
plaintiff.     Defendant  appeals.    AfQrmed. 

5.  R.  HombroolE  and  W.  M.  Wheeler,  for 
appellant    Posey  &  CbappeU,  for  appellee. 

WILEHT,  J.  Appellee,  as  the  administrator 
of  tbe  estate  of  Catherine  Niehaus,  deceased, 
was  plaintiff  below.  The  complaint  was  In 
four  paragraphs.  Tbe  first  charged  appellant 
with  conversion  of  money  and  proi>erty  be- 
longing to  the  decedent,  to  his  own  use;  tbe 
second  paragraph  proceeds  upon  tbe  theory 
to  recover  for  money  and  property  which 
came  Into  appellant's  possession  as  the  agent 
of  decedent;  the  third  paragraph  seeks  to 
charge  appellant  as  executor  de  son  tort;  and 
tbe  fourth  is  upon  a  promissory  note. 

Briefly  stated,  the  first  paragraph  alleges 
that  one  John  Niehaus  died,  testate,  Decem- 
ber 15,  1880;  that  at  the  time  of  his  death  he 
was  the  owner  of  both  real  and  personal  prop- 
erty;  that,  by  bis  will,  he  devised  to  his  wife, 
Catherine  Niehaus,  all  of  bis  property  during 
her  life,  and  at  her  death  It  was  to  go  in  equal 
portions  to  his   children  and  grandchildren; 
that  appellant  was  one  of  the  children  of  said 
John  Niehaus;  that  said  will  was  duly  ad- 
mitted to  probate;  that  said  Catherine  elected 
to  take  under  the  will;   that,  by  said  will, 
appellant    was    nominated   as   executor,    but 
never  qualified  as  such;   that,  at  the  death  of 
the  said  John,  said  Catherine  was  the  owner 
of  and  entitled  to  the  possession  of  all  tbe 
'property  left  to  bar  by  said  will;   that,  Imme- 
■  diately  after  tbe  death  of  said  John,  said  ap- 
',  pellant  took  charge  of  all  of  said  property, 
.'  used,  managed,  and  controlled  the  same,  all 
1  without   any   right  or  authority  from   said 

*R«besnng  dwtled. 


Catherine;  that  be  continued  to  use,  manage, 
rent,  and  control  said  property;  that  all  of 
said  personal  property,  and  the  rents  and  prof- 
its of  the  real  estate,  were  wrongfully  and 
unlawfully  appropriated  and  converted  to  hi* 
own  use  and  benefit,  and  without  the  knowl- 
edge or  consent  of  said  Catherine;  that  the 
said  Catherine  died.  Intestate,  April  28,  1895; 
that  appellee  was  duly  appointed  as  adminis- 
trator of  her  estate,  and  qualified  as  such; 
that  no  part  of  the  property  so  converted  by 
appellant  has  been  returned  either  to  said 
Catherine  or  her  administrator;  and  that  a 
demand  has  been  made  upon  him  for  the  re- 
turn thereof.  Accompanying  this  paragraph 
is  a  bill  of  particulars,  setting  out  tbe  prop- 
erty and  money  charged  to  have  been  con- 
verted. Appellant  demurred  to  this  para- 
graph of  complaint,  which  was  overruled,  and 
such  ruling  is  one  of  tbe  errors  assigned.  Ap- 
pellant says  that  this  paragraph  is  not  good, 
because  it  does  not  aver  that  the  estate  of  tbe 
said  John  Niehaus  had  been  settled,  and  bla 
debts  paid.  In  support  of  this  contention,  we 
are  cited  to  Crist  t.  Crist,  1  Ind.  570,  and 
Leach  t.  Prebster,  35  Ind.  415.  We  bave  ex- 
amined these  cases,  but  they  lend  no  aid  to 
appellant's  position.  Appellant  has  not  point- 
ed out  any  Infirmity  to  the  paragraph  we  are 
now  considering,  and  we  are  unable  to  see 
any.  There  was  no  error  In  overruling  the 
demurrer. 

Appellant's  answer  was  In  six  paragraphs. 
The  first,  second,  and  third  pleaded  the  stat- 
ute of  limitations  to  tbe  first,  second,  and 
third  paragraphs  of  tbe  complaint;  the  fourth 
was  a  general  denial;  tbe  fifth,  payment; 
and  the  sixth,  set-off.  To  the  fourth  para- 
graph of  complaint,  appellee  filed  an  answer 
of  non  est  factum.  To  these  affirmative  an- 
swers, appellee  replied  by  general  denial.  As 
no  question  is  raised  as  to  the  second,  third, 
and  fourth  paragraphs  of  complaint,  we  do 
not  deem  it  necessary  to  refer  to  them  in  de- 
talL  The  cause  was  tried  by  the  court,  and, 
at  request  of  appellant,  the  court  made  a  spe- 
cial finding  of  facts,  and  stated  its  conclusions 
of  law  thereon.  In  so  far  as  the  facts .  found 
are  essential  to  the  decision  of  tbe  case,  they 
are  as  follows:  That  appellee  is  the  adminis- 
trator of  the  estate  of  Catherine  Niehaus; 
that  decedent  died,  intestate,  April  26,  1805; 
that  said  Catherine  was  the  wife  and  widow 
of  John  Niehaus,  who  died,  testate,  Decem- 
ber 15,  1880;  that,  at  the  time  of  bis  death, 
the  said  John  was  the  owner  of  certain  prop- 
erty, real  and  personal;  that  be  left,  surviv- 
ing him,  tbe  said  Catherine,  three  sons,  one 
daughter,  and  two  grandchildren,  who  were 
children  of  one  of  said  John's  sons,  who  died 
before  bim;  that,  by  bis  will,  be  devised  to 
said  Catherine  a  life  estate  In  all  his  prop- 
erty, both  real  and  personal,  with  power  to 
sell  and  dispose  of  the  personal  property,  and 
the  remainder,  in  five  portions,  to  bis  surviv- 
ing children  and  grandchildren;  that,  by  said 
will,  appelant  was  nominated  executor,  but 
4id  not  qualify;  that  said  will  was  probatedf 
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and  lliereafter  remained  in  full  force;  that 
Bald  Catherine  elected  to  take  under  the  will; 
that,  upon  the  death  of  the  said  John,  appel- 
lant took  possession  and  charge  of  the  estate, 
both  real  and  personal,  for  the  said  Catherine, 
and  managed  and  controlled  the  same  for  her 
until  March  1,  1887;  that  he  collected  divers 
sums  of  money,  and  expended  money  In  her 
behalf;  that  on  said  let  day  of  March,  1887, 
the  said  John  and  Catherine  bad  a  full  and 
complete  settlement  of  all  matters  between 
them;  that  there  was  found  due  her  from 
him  $120,  which  he  then  paid  her;  that  on  or 
about  March  16.  1887.  the  said  Catherine  leas- 
ed to  said  John  certain  real  estate  for  three 
years,  for  the  agreed  rental  of  $25  per  year; 
that,  during  said  lease,  said  John  agreed  to 
pay  all  taxes,  etc.,  on  said  real  estate,  and 
keep  the  dwelling  house  in  repair;  that,  on 
said  day,  appellant  went  into  possession  of 
the  real  estate  so  leased,  and  remained  in  pos- 
session tmtll  the  death  of  said  Catherine; 
that  to  March,  1887,  the  said  Catherine  en- 
tered into  an  agreement  with  the  remainder- 
men that  they  should  go  into  the  possession  of 
their  several  tracts  of  real  estate,  and  that 
they  were  to  pay  to  her  $25  each  per  annum, 
pay  Insurance,  taxes,  etc.;  that  subsequent  to 
March,  1887,  the  said  Catherine  lived  with  ap- 
pellant and  a  Mrs.  Elrkpatrick,  her  daugh- 
ter, In  their  respective  homes;  that  from  No- 
vember 15,  1891,  up  to  the  date  of  her  death, 
she  resided  with  appellant,  as  a  member  of  his 
family,  and  upon  the  real  estate  leased  to 
liim;  that  on  the  17  th  day  of  August,  1886, 
appellant  obtained  possession  of  $300,  belong- 
ing to  the  said  Catherine;  that  on  July  20, 
1889,  he  obtained  an  additional  sum  of  $300, 
belonging  to  her,  and  deposited  the  same,  being 
$600,  In  a  bank  in  the  name  of  "C.  Niehaus," 
under  an  agreement  with  the  bank  that  said 
appellant  should  have  exclusive  control  of 
said  money;  that  on  August  6,  1892,  appel- 
lant assumed  exclusive  control  of  said  sum  of 
money,  to  the  exclusion  of  said  Catherine,  and 
converted  the  same  to  bis  own  use;  that  on 
September  1, 1890,  appellant  obtained  and  had 
possession  of  $50  in  cash,  belonging  to  said 
Catherine,  which  had  been  sent  to  her  as  rent, 
and  converted  the  same  to  his  own  nse;  that 
in  the  years  1881,  1882,  1893,  and  1881,  ap- 
pellant also  came  into  the  possession  of  the 
sum  of  $200,  which  had  been  paid  to  him  for 
the  said  Catherine,  which  he  converted  to  his 
own  use;  that  for  funeral  expenses  and  med- 
ical attention,  and  as  a  donation  to  a  church, 
appellant  paid  ont,  on  account  of  the  said 
Catherine,  the  stun  of  $88,  and  that  sudi  pay- 
ments were  made  In  good  faith,  and  for  the 
benefit  of  her;  that  for  5  years  immediately 
preceding  her  death  the  snld  Catherine  was 
infirm  in  body  and  mind;  that  for  2%  years 
she  required  almost  constant  attention,  and 
was  unable  to  perform  any  services  for  her- 
self; that  appellant  and  bis  family  gave  her 
all  needed  attention  while  she  resided  with 
him,  and  that  such  services  were  worth  $600; 
that  while  she  was  living  with  appellant,  as 


a  member  of  his  family,  he  being  her  son, 
there  was  no  agreement  or  expectation  that 
she  was  to  pay  for  any  board,  care,  or  atten- 
tion fiurnished  her  by  appellant  or  his  family; 
that  there  was  no  administration  of  the  estate 
of  the  said  John  Niehaus,  appellant  failing 
to  qualify  as  executor;  that  the  evidence  does 
nut  show  that  the  said  Jotin  left  any  indebted- 
ness or  claims  against  his  estate;  that  appel- 
lant signed  the  note  sued  on  in  the  fourth 
paragraidi  of  complaint,  but  that  the  same 
wa:«  never  delivered  to  the  said  Catherine, 
and  she  had  no  knowledge  of  It;  that  said 
note  was  made  under  an  agreement  between 
Mrs.  Kirkpatrick,  his  sister,  and  herself;  that 
said  note  was  signed  as  an  evidence  of  a  debt 
appellant  then  owed  the  said  Catherine,  for 
the  amount  of  said  note;  that  the  said  31rs. 
Kirkpatrick  had  no  authority  to  act  for  the 
said  Catherine  in  said  matter;  that,  before 
the  action  was  commenced,  a  demand  was 
made  upon  appellant  to  pay  over  to  appellee 
the  amount  he  owed  the  said  estate;  that 
all  debts  or  claims  agahist  the  estate  of  said 
Catherine  have  been  paid;  and  that,  by  the 
unlawful  conversion  of  said  sums  of  money, 
appellee  has  been  damaged  in  the  sum  of 
$863.80.  Upon  the  foregoing  facts,  the  court 
stated  six  conclusions  of  law,  but  they  may 
all  be  properly  considered  under  the  sixth, 
which  Is:  "That  the  plaintlll  ought  to  recov- 
er of  and  from  the  defendant  the  sum  of 
$863.80  and  bis  costs,"  etc.  The  appellant 
excepted  to  each  conclusion  of  law,  and  mov- 
ed the  court  for  Judgment  on  the  special  find- 
ings of  fact  This  motion  the  court  over- 
ruled. Appellant  also  moved  for  a  new  trial, 
and  this  motion  was  overruled.  The  assign- 
ments of  error  other  than  above  referred  to 
challenge  each  conclusion  of  law,  the  overrul- 
ing of  the  motion  for  a  new  trial,  and  In  over- 
ruling appellant's  motion  for  judgment 

Appellant  Insists  that  as  to  some  of  the 
facts,  the  evidence  does  not  warrant  such 
findings.  After  a  close  examination  of  the 
record,  we  find  that  there  Is  evidence  upon 
which  the  court  could  have  found  every  fact 
stated.  To  put  It  differently,  there  is  evi- 
dence to  support  every  fact  found  by  the 
court  This  being  true,  we  cannot  disturb 
the  Judgment  on  the  evidence.  The  real 
question  for  us  to  determine  Is:  'Did  appel- 
lant convert  to  his  own  use  the  money  of  his 
mother?  If  he  did  so  unlawfully  convert  it, 
the  administrator  of  her  estate  is  the  person 
entitled  to  recover  it  from  him.  He  is  her 
representative.  The  facts  found  by  the  court 
show  beyond  any  question  of  doubt  that  be 
did  convert  to  his  own  use  several  sums  of 
money,  which  said  sums,  after  deducting  all 
credits  to  which  he  was  entitled,  together 
with  the  Interest  thereon,  aggregated  the 
amount  the  court  found  was  due  from  him, 
and  for  which  Judgment  was  rendered.  In 
regard  to  the  $600,  which  was  deposited  in 
bank  In  the  name  of  "C  Niehaus,"  Mrs.  Kirk- 
patrick testified  that  in  1880  her  mother  had 
a  certificate  of  deposit  for  $600;   that  appel- 
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lant  took  It  to  get  the  Interest  on  It;  that 
ber  mother  afterwards  gave  her  the  certif- 
icate to  keep,  and  directed  her  not  to  give  it 
to  appellant;  that  subsequently  he  snatched 
It  from  her,  and  afterwards  told  her  that  he 
had  gotten  the  money,  and  spent  it  The 
cashier  of  the  bank  testified  that  the  bank 
gave  a  certificate  of  deposit  for  $600  in  the 
name  of  "C.  Niehans,"  and  that  appellant  told 
him  that  It  was  his  mother's  money.  But  we 
need  not  say  more  about  the  evidence,  for,  as 
we  have  seen,  the  findings  are  fully  support- 
ed by  the  evidence.  Under  the  facts  found, 
the  court  very  properly  stated  Its  conclusions 
of  law,  and  rendered  Judgment  against  appel- 
lant 

In  his  motion  for  a  new  trial,  appellant  as- 
signed as  one  of  the  reasons  therefor  that  the 
court  erred  in  excluding  certain  evidence 
offered.  Appellant  had  his  wife  called  as  a 
witness,  and  offered  to  prove  by  her  that  in 
1882  she  gave  him  $300  in  money,  and  that 
he  deposited  it  for  ber  in  a  bank,  etc.  Upon 
objection,  the  court  refused  to  permit  her  to 
testify.  Such  refusal  was  not  error.  It  Is  not 
contended  that  appellant  was  a  competent 
witness,  and  by  the  plain  provision  of  sec- 
tion 501,  Homer's  Rev.  St  1897,  he  being 
Incompetent  she  was  likewise  incompetent 
The  provision  of  the  stotute  is  that  "when 
the  husband  or  wife  is  a  party,  and  not  a 
competent  witness  In  his  or  her  own  behalf, 
the  other  shall  also  be  excluded."  Here  the 
husband  (appellant)  was  a  party,  and  was 
Incompetent  under  sections  498  and  499,  su- 
pra. So,  it  follows  that  she  was  incompetent 
The  courts  have  frequently  construed  these 
statutes,  and  of  the  many  cases  we  cite  the 
following:  Lynam  v.  Buckner,  60  Ind.  402; 
Creighton  v.  Hoppis,  99  Ind.  3G9;  Soberer  v. 
Ingerman,  110  Ind.  428,  11  N.  K.  8,  and  12 
N.  E.  304. 

Appellant  urges  that  as  the  court  found 
that  the  services  rendered  by  him  and  his 
family  in  boarding  and  caring  for  bis  moth- 
er were  worth  $G00,  he  is  entitled  to  a  credit 
(or  that  sum.  We  do  not  so  understand  the 
law.  It  is  found  that  the  decedent  resided 
with  appellant  as  a  member  of  his  family, 
and  that  there  was  no  agreement  or  expecta- 
tion that  he  was  to  be  compensated  by  her. 
Under  these  facts,  there  is  no  liability  for 
such  services,  and  the  question  is  so  firmly 
settled  in  this  state  that  further  comment  is 
unnecessary.  See  Story  v.  Story,  1  Ind.  App. 
284,  27  N.  B.  573;  McCormick  v.  McCormick, 
1  Ind.  App.  694,  28  N.  B.  122;  Puterbaugh 
▼.  Puterbaugh,  7  Ind.  App.  280,  33  N.  E.  808, 
and  34  N.  B.  611;  Fuller  v.  Fuller's  Estate 
Ond.  App.)  61  N.  E.  373. 

In  his  motion  (or  a  new  trial,  appellant  as- 
signed as  one  of  the  causes  that  he  was 
taken  by  surprise  as  to  certain  matters  there- 
in specified.  This  reason,  in  his  motion  for  a 
new  trial,  he  supported  by  affidavits.  After 
carefully  considering  the  matters  thus  pre- 
sented, we  are  clearly  of  the  opinion  that  the 
trial  court  did  not  abuse  its  discretion  In  over- 


ruling the  motion  for  that  cans&  Looking  at 
the  entire  record.  It  seems  to  us  that  a  cor- 
rect conclusion  was  reached,  and  that  there 
is  no  error  in  the  record  for  which  a  reversal 
should  be  ordered.   Judgment  aiUrmed. 


(21  Ind.  App.  S37) 
TOWN  OF  THORNTOWN  v.  FUGATB  et  aL 
(Appellate  Court  of  Indiana.    Feb.  2,  1890.) 

SOBFACB  WaTBB— DiTEHSION— JddICIAL  MoTIOB— 

Absionmbnt  of  Ekror — Acts  or  Tow:i 
— BvinsNCB. 

1.  Action  will  lis  against  a  municipal  corpora- 
tion for  collecting  surface  water  in  a  channel, 
and  pouring  it  on  the  land  of  another. 

2.  The  court  will  take  Judicial  notice  that  de- 
fendant "Town  of  Thomtown"  is  an  incorpo- 
rated town;  so  that  nnder  Bums'  Rev.  St 
1894,  i  377  (Rev.  St.  1881,  I  374),  it  U  nnneo- 
essary  to  allege  this  in  the  complaint 

3.  "The  first  paragraph  of  the  complaint  being 
aufflcient  sufUciency  of  the  second  paragraph 
cannot  be  questioned  under  the  assignment  of 
error  that  the  complaint  does  not  state  facto  sof- 
ficient  to  constitute  a  cause  of  action. 

4.  Evidence  that  the  work  on  a  drain  which 
diverted  surface  water  onto  plaintiff's  land  was 
done  under  the  supervision  of  the  town  marshal, 
and  was  accepted  and  paid  for  by  the  town,  is 
suCBclent  to  show  that  it  was  done  by  the  order 
and  under  the  authority  of  the  town. 

Appeal  from  circuit  court,  Boone  county; 
Barton  S.  Hlggins,  Judge. 

Action  by  William  P.  Fugate  and  others 
against  the  town  of  Thomtown.  Judgment 
(or  plalntilTs.    De(endant  appeals.    Affirmed. 

Dutch  &  Dutch  and  F.  M.  Goldesbery,  (or 
appellant    Ira  M.  Sharp,  (or  appellees. 

HENLEY,  J.  Appellees  were  the  plaintiffs 
below,  and  commenced  this  action  to  recover 
(or  injuries  to  their  real  estate  alleged  to 
have  been  caused  by  appellant  In  collecting 
together  surface  water  in  a  ditch  or  channel, 
and  pouring  It  upon  appellees'  property.  The 
complahit  was  In  two  paragraphs.  Appellant 
answered  by  the  general  denial  to  both  para- 
graphs of  complaint  There  was  a  trial,  re- 
sulting In  a  verdict  or  appellees.  Appellant's 
motion  for  a  new  trial  was  overruled,  and 
Judgment  rendered  In  (avor  o(  appelleea 
The  errors  assigned  are  that  the  comphUnt 
does  not  state  (acts  sufficient  to  constitute  a 
cause  o(  action,  and  that  the  lower  court 
erred  In  overmllng  the  motion  (or  a  new 
trial.  The  first  paragraph  of  complaint  iB 
this  cause  alleges  that  appellees  are  the  own- 
ers of  certain  described  real  estate;  that, 
quoting  the  language  of  the  complaint,  "the 
plaintiffs  are,  and  for  the  past  twenty  years 
have  been,  the  owners  in  fee  simple,  and  In 
possession  of  the  following  described  real 
estate,  in  the  town  of  Thomtown,  Boone 
county,  Indiana,  to  wit  lots  4,  5,  6,  7,  8,  9, 
In  Cloud  and  Fisher  addition,  in  the  town  o( 
Thomtown;  that  Bow  street  In  said  town, 
runs  east  and  west;  that  plaintiffs'  said  lots 
are  situated  on  the  north  side  o(  said  street; 
that  for  a  long  distince  south  of  plaintiffs^ 
said  lots,  to  wit,  a  distance  of  300  feet,  the 
natural    slope   of   the    land   is   towards   the 


Digitized  by 


Google 


764 


82  NORTHEASTERN  REPORTER. 


and. 


northeast;  that  In  the  southwest  part  of  the 
town  of  Thomtown,  and  about  one-fourth 
of  a  mile  distant  from  the  plaintiffs'  lots, 
there  Is  a  natural  ridge  or  eleyatlon,  about 
six  feet  In  height,  extending  in  an  irregular 
direction  from  southwest  to  northeast;  that 
on  the  southeast  side  of  said  eleTation,  for  a 
great  number  of  years  prior  to  1890,  there 
was,  and  still  is,  a  depression  In  the  surface 
of  the  earth,  In  which  was  collected  a  large 
body  of  surface  water;  that  in  1896,  about 
the  month  of  July,  the  said  defendant  wrong- 
fully and  unlawfully  constructed  a  certain 
ditch  or  drain  extending  from  said  pond 
through  said  natural  elevation  In  a  westerly 
direction,  and  thence  north,  across  said  Bow 
street,  a  distance  of  about  a  mile,  to  the 
sou^h  line  of  plaintiffs'  lots;  that  said  de- 
fendant constructed,  and  caused  to  be  con- 
structed, certain  other  lateral  ditches  or 
drains,  which  were  connected  by  said  de- 
fendant with  said  main  ditch;  that  said  lat- 
eral drains  collected  all  of  the  surface  water 
off  a  large  area  of  land,  to  wit,  about  86 
acres,  and  caused  the  same,  together  with  the 
water  drained  by  said  ditch  from  said  pond, 
in  one  body  to  be  cast  and  drained  on  plain- 
tiffs' lots;  that  by  reason  thereof  the  soil 
has  been  washed  away  from  plaintiffs'  lots, 
and  they  have  been  to  great  expense  In  hauling 
oarth  to  flU  up  and  repair  the  washes  occa- 
sioned by  said  ditch,  and  the  value  of  plain- 
tiffs' lots  has  been  thereby  greatly  decreased; 
and  the  plaintiffs  say,  by  reason  of  the  facts 
above  alleged,  they  have  been,  and  are,  dam- 
aged In  the  sum  of  one  hundred  ($100)  dol- 
lars." 

We  think  the  complaint  good.  It  charges 
appellant  with  collecting  surface  water,  and 
pouring  It  upon  appellees'  property,  thereby 
damaging  It  The  rule  that  an  action  will 
lie  against  a  municipal  corporation  for  col- 
lecting surface  water  In  a  channel,  and  pour- 
ing it  upon  the  land  of  another,  is  too  well 
established  to  warrant  a  discussion  of  the 
subject  Weis  v.  City  of  Madison,  75  Ind. 
241;  Davis  v.  City  of  Crawfordsvllle,  119  Ind. 
1,  21  N.  E.  449;  City  of  New  Albany  v.  Ray, 
8  Ind.  App.  321,  29  N.  E.  611;  Ashley  v.  City 
of  Port  Huron,  85  Mich.  296;  Giliison  v.  City 
of  Charleston,  16  W.  Va.  282;  City  of  Aurora 
T.  Gillett  56  111.  132;  Ross  v.  City  of  ainton, 
46  Iowa,  606.  This  court  wlU  take  Judicial 
notice  of  the  fact  that  appellant  is  an  incor- 
porated town,  and  It  is  provided  by  section 
377,  Bums*  Rev.  St  1894  (section  874,  Rev. 
St.  1881),  that  "neither  presumptions  of  law 
nor  matters  of  which  Judicial  notice  is  taken 
need  be  stated  hi  a  pleading." 

The  first  paragraph  of  complaint  being  suf- 
ficient the  sufficiency  of  the  second  para- 
graph cannot  be  questioned  under  appellant's 
assignment  of  error.  Railway  Co.  v.  Daily, 
18  Ind.  App.  308,  47  N.  E.  1078;  Bank  v. 
(hooper,  19  Ind.  App.  13,  48  N.  E.  236;  Tram- 
mel V.  Chipman,  74  Ind.  474. 

The  motion  for  a  new  trial  Is  based  upon 
■even  causes.    The  seventh  reason  Is  not  dis- 


cussed, and  is  therefore  waived.  Reasons  1 
to  6,  inclusive,  relate  to  the  sufficiency  of  the 
evidence,  and  are  discussed  together.  We 
think  the  evidence  fairly  sustains  the  mate- 
rial allegations  of  appellees'  complaint 
There  is  evidence  to  the  effect  that  appel- 
lant, by  its  work  in  constructing  and  deep- 
ening a  certain  drain,  caused  large  quantities 
of  surface  water  to  be  collected  and  dis- 
charged upon  the  land  described  In  the  com- 
plaint; that  said  land  is  the  property  of  ap- 
pellees; that  the  water  discharged  upon  ap- 
pellees' premises  Is  largely  in  excess  of  that 
which  would  naturally  flow  upon  and  over  the 
same;  and  that  appellees  have  suffered  dam- 
age thereby.  It  Is  contended  by  counsel  for 
appellant  that  It  Is  not  shown  by  the  evi- 
dence hi  any  legal  or  proper  manner  that 
appellant  did  or  caused  to  be  done  the  work 
which  appellees  claim  resulted  In  turning  the 
water  upon  their  property.  It  is  shown  that 
the  work  was  done  under  the  supervision  of 
the  town  marshal  of  the  town  of  Thomtown 
(appellant),  and  was  accepted  and  paid  for 
by  appellant.  We  believe  this  sufficient  to 
show  that  the  work  was  done  by  the  order 
and  under  the  authority  of  appellant  It  is 
said  In  the  case  of  City  of  New  Albany  t. 
Ray,  supra:  "By  express  statutory  provision, 
municipal  corporations  have  exclusive  con-' 
trol  of  streets  and  alleys,  and  the  establish- 
ment and  maintenance  of  drains  and  sewers." 
Further  along  in  the  same  opinion  It  is  said: 
••The  power  of  a  city  to  Improve  streets  or 
construct  drains  does  not  depend  upon  the 
formal  adoption  by  the  common  council  of 
any  plan  or  system  for  such  improvement  or 
drainage."  Under  the  evidence,  we  think  the 
trial  court  did  not  err  In  rendering  judgment 
for  appellees.    Judgment  affirmed. 


(22  Ind.  App.  6St> 
KURIGER  T.  JOEST  et  at* 
{Appellate  Court  of  Indiana.    Jan.  27,  1899.) 

BSTOPPBt.— FORO  ERT. 

Defendant  is  estopped  from  claiming  that 
his  signature  as  surety  on  a  note  given  plain- 
tiff was  a  forgery,  where,  before  the  note  was 
due,  and  while  the  maker  was  solvent  plaintiff, 
not  knowing  of  tlie  forgery,  took  it  to  defend- 
ant, to  see  if  he  would  buy  it,  and  he,  after  ex- 
amining it  tboui^h  knowing  his  signature  was 
not  genuine,  made  no  claim  of  forgery,  bnt  ar- 
ranged for  a  subsequent  meeting  to  negotiate  tor 
taking  np  or  purchasing  it  and  plaintiff  by  rea- 
son thereof  delayed  action  on  the  note  till  after 
the  death  and  insolvency  of  the  maker. 

Appeal  from  cfarctilt  court  Vandertnui 
county;  O.  A.  De  Bruler,  Judges 

Action  by  Conrad  Kurlger  against  Nich- 
olas Joest  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Reversed. 

P.  W.  Frey  and  O.  B.  Woods,  for  app^ 
lant    James  O.  Owen,  for  appellees. 

WILEY,  J.  The  record  was  filed  In  this 
court  January  7,  1897,  and  appellees'  brief 
was  not  filed  till  November  17,  1898.    The 

•Rehcarinc  denied.  H  N.  B.  41i. 
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appellant  was  plaintiff  below,  and  the  only 
question  presented  by  the  record  is  the  suf- 
ficiency of  the  complaint.  The  complaint 
was  originally  in  four  paragraphs,  but  the 
first  was  withdrawn.  The  second,  third,  and 
fourth  paragraphs  of  complaint  were  chal- 
lenged by  a  demurrer,  which  was  sustained. 
Appellant  refusing  to  plead  further,  Judgment 
was  rendered  against  him  for  costs.  The  rul- 
ing on  the  demurrer  is  assigned  as  error. 

Counsel  for  appellant,  in  their  brief,  have 
Bo  fully,  fairly,  and  specifically  stated  the 
facts  pleaded,  that  we  adopt  their  language. 
They  say:  "It  is  alleged  substantially  in  each 
paragraph:  That  the  appellant,  Conrad  Ku- 
riger,  loaned  to  one  Nicholas  Weber  the  sum 
of  five  hundred  dollars  ($500),  and  took  from 
said  Weber  for  said  loan  a  note  signed  by 
Nicholas  Weber,  and  pnrx>ortlng  to  be  signed 
by  Nicholas  Joest,  appellee,  as  surety  for 
Nicholas  Weber.  That,  before  said  note  be- 
came due,  appellant,  Kuriger,  belleTing  the 
signatures  thereon  to  be  genuine,  presented 
said  note  to  appeUee  Joest,  requesting  said 
appellee  to  buy  the  same;  be,  the  appellant, 
desiring  to  go  to  Germany,  to  be  gone  some 
time,  and  wishing  to  dispose  of  it  before 
leaving.  That  said  Joest  examined  said  note, 
and  what  purported  to  be  his  signature  there- 
on, and  told  appellant  to  return  in  two  days, 
and,  If  he  (the  appellee)  could  raise  the  mon- 
ey, he  would  buy  the  same.  That,  on  the 
day  appointed,  appellant  went  to  appeUee 
Joest,  and  was  told  by  him  that  he  did  not 
have  $500  of  loose  money.  Appellee  further 
told  appellant  to  go  to  a  certain  political 
meeting  on  an  evening  a  few  days  from  that 
time;  that  Nicholas  Weber,  maker  of  said 
note,  would  be  there,  and  he  would  then  as- 
certain if  said  note  could  not  be  taken  up. 
That,  when  appellant  went  to  said  meeting, 
said  Weber  was  not  there.  That  thereafter 
be  had  another  conversation  with  said  ap- 
peUee Joest,  wherein  said  Joest  told  appel- 
lant that  he  (Joest)  would  try  and  dispose  of 
the  note  before  appellant  left  for  Germany. 
That  at  none  of  these  meetings  and  at  no 
time  did  appellee  Inform  said  appellant,  or 
Intimate  to  him,  that  the  signature  purport- 
ing to  be  that  of  the  appeUee  was  not  what 
it  purported  to  be,  but  by  his  acts  and  con- 
duct gave  the  appellant  to  understand  that 
the  note  and  the  signature  thereon  were  val- 
id. That,  a  few  days  after  the  last  conversa- 
tion with  appellee,  appeUant  went  to  Ger- 
many, was  absent  from  the  14th  day  of  Au- 
gust, 1894,  untU  the  12th  day  of  October, 
1894.  That  while  appeUant  was  absent  from 
this  country  the  said  Nicholas  Weber,  maker 
of  said  note,  died,  and  that  his  estate  was 
Insolvent.  Appellant  also  charges  in  his 
complaint  that  if  the  appellee  Joest  had  in- 
formed him  that  the  note  was  not  in  all  re- 
spects valid  and  all  right,  he,  the  said  ap- 
pellant, would  not  have  gone  to  Germany, 
but  would  have  remained  at  home,  and  se- 
<nired  himself  against  any  loss  on  account  of 
said  loan  to  said  Weber;    that  said  appel- 


lant believed  the  note  and  signature  was 
[were]  true  and  genuine,  and  relied  upon  the 
same,  because  the  said  appellee  had  made  no 
Intimation  whatever  that  said  note  was  not 
in  all  respects  right  and  correct,  and  that 
appellant  had  no  knowledge  or  information 
that  there  was  or  would  be  any  pretense  on 
the  part  of  said  Joest  that  said  note  was  not 
genuine,  until  after  the  return  of  said  appel- 
lant from  Germany,  and  after  the  death  of 
Weber.  •  •  •  The  further  allegation  is 
made  that  appeUee  Nicholas  Joest  knew  ap- 
pellant held  the  note  of  Nicholas  Weber,  and 
that  the  name  of  Nicholas  Joest  was  attach- 
ed as  surety,  and  did  not  make  known  to  the 
appellant  that  said  note  was  not  genuine,  al- 
though said  appellee  had  ample  opportunity 
so  to  do;  that  said  appellee  weU  knew  wheth- 
er said  note  was  genuine  or  not,  and  pur- 
posely concealed  the  facts  from  appellant. 
•  •  •  The  third  paragraph  of  the  plain- 
tifTs  amended  complaint  is  substantially  the 
same  as  the  second,  save  and  except  that  the 
appellant  makes  the  additional  allegation 
that,  if  appellee  had  disclosed  to  the  plain- 
tiff below  that  the  signature  of  the  said 
Nicholas  Joest  was  a  forgery,  the  plaintiff 
would  and  could  have  caused  the  apprehen- 
sion of  the  said  Nicholas  Weber,  maker  of 
the  note,  as  a  forger,  and  upon  the  crime  of 
forgery,  or  for  having  obtained  money  under 
false  pretenses,  and  at  the  same  time,  could 
and  would  have  brought  suit  against  Nich- 
olas Weber,  the  maker  of  said  note,  for  the 
sum  represented  by  the  note,  for  money  had 
and  received  by  said  Nicholas  Weber.  •  •  • 
The  fourth  paragraph  of  the  plaintiff's 
amended  complaint  is  substantially  the  same 
as  the  second  and  third,  save  and  except  that 
the  additional  allegation  is  made  that,  if  the 
forgery  of  the  name  of  Nicholas  Joest  had 
been  disclosed  to  the  plaintiff  below,  he 
could  and  would  have  brought  suit  against 
the  said  Nicholas  Weber,  that  the  said  Nich- 
olas Weber  was  at  that  time  solvent,  and 
that  said  plaintiff,  the  appeUant  here,  could 
have  secured  and  collected  his  debt  by  pro- 
cess of  law."  The  prayer  of  the  complaint  is 
that  appeUee  ought  not  to  be  permitted  to 
make  the  pretended  claim  that  the  note  sued 
on  is  not  genuine,  and  that  he  be  estopped 
from  so  claiming.  A  copy  of  the  note  ac- 
companies the  complaint  as  an  exhibit.  The 
note  is  dated  November  1,  1893,  due  in  one 
year,  and  is  for  $500. 

From  the  statement  of  the  facts  pleaded. 
It  appears  that  each  paragraph  seeks  to  in- 
voke the  doctrine  of  estoppel  in  pais,  and  this 
la  the  sole  question  discussed.  Upon  the 
question  as  to  what  is  ordinarily  required  to 
constitute  an  estoppel  by  conduct,  opposing 
counsel  agree  that  there  must  be  (1)  a  repre- 
sentation or  concealment  of  material  facts; 
(2)  the  representation  most  have  been  made 
with  a  knowledge  of  the  facts;  (3)  the  party 
to  whom  the  representation  was  made  must 
have  been  ignorant  of  the  truth  of  the  matter; 
(4)  the  representation  must  have  been  made 
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with  the  Intention  that  the  other  party  should 
act  upon  it;  (5)  the  other  party  must  have 
been  induced  thereby  to  act.  See  Roberts 
V.  Abbott,  127  Ind.  83,  26  N.  E.  565;  Blgelow, 
Estop.  (Ed.  1886)  p.  552.  We  must  take  the 
facts  as  pleaded,  apply  them  to  the  roles 
just  stated,  and  determine  whether  they  con- 
stitute an  estoppel  in  pais.  (1)  There  must 
be  a  representation  or  concealment  of  a  ma- 
terial fact  The  allegations  in  each  para- 
graph of  the  complaint  are  very  full  and 
specific  that  the  appellee  did  conceal  from 
appellant  the  fact  that  his  name  was  forged 
to  the  note  In  salt  It  is  averred  that  the 
note  was  exhibited  to  appellee;  that  he  ex- 
amined It,  and  made  an  engagement  with 
appellant  to  meet  him  at  a  subsequent  time 
to  negotiate  further  with  him  in  regard  to 
taking  up  or  purchasing  the  note.  Appellee 
must  have  known  that  he  did  not  sign  the 
note,  and  that  as  to  him  it  was  forged,  and 
by  his  demurrer  he  admits  the  facta  charged. 
As  to  whether  or  not  he  signed  the  note  was 
a  material  fact,  and  what  he  said  about  the 
note,  aud  his  conduct  in  relation  thereto,  were 
calculated  to,  and  did,  convey  to  the  mind  of 
the  appt'llaut  that  his  signature  was  genuine; 
and,  by  his  failing  to  inform  appellant  that  the 
note  was  a  forgery  as  to  him,  he  thereby  con- 
cealed from  him  a  material  fact  (2)  It  is 
also  shown  by  specific  averment  that  appellee 
had  full  knowledge  that  the  signature  on  the 
note  purporting  to  be  his  was  not  his  genuine 
signature,  but  that  It  was  forged,  and  hence 
the  concealment  was  made  with  knowledge  of 
that  fact  (3)  It  la  further  shown  that  the 
appellant,  from  whom  appellee  concealed  the 
fact  that  as  to  him  the  note  was  a  forgery, 
was  ignorant  of  such  fact  He  believed  In 
good  faith,  and  had  good  reason  to  believe, 
that  the  note  was  genuine.  (4)  As  appellee 
thus  concealed  from  appellant  a  material 
fact.  It  was  necessary  to  charge  that  his  con- 
duct and  silence  were  Intended  to  operate 
as  a  delay  on  the  part  of  appellant  and  the 
allegations  of  each  paragraph  of  the  com- 
plaint are  amply  sufficient  to  show  that  It 
did  80  operate.  (5)  It  also  clearly  appears 
from  the  allegations  of  each  paragraph  that 
appellant  was  by  the  silence  and  conduct  of 
appellee  Induced  to  act,  for  It  la  shown  that 
be  believed  that  the  note  was  genuine,  and 
left  his  home,  and  went  to  ETurope,  resting  In 
that  belief.  Thus,  it  appears  that  all  the 
elements  required  to  constitute  an  estoppel 
In  pals  are  present 

Appellee  insists  that  the  case  of  Henry  v. 
Heeb,  114  Ind.  275,  16  N.  E.  606,  is  an  author- 
ity in  this  caae,  and  must  control.  We  have 
examined  that  case  with  much  care,  and  find 
that  the  decision  rested  upon  facts  materially 
different  from  those  in  the  case  at  bar,  and 
therefore  Is  clearly  distinguishable  from  It  In 
that  case  it  was  sought  to  invoke  the  doctrine 
of  ratification  of  a  forged  signature,  and  the 
court  said  "that  the  distinction  made  In  many 
well-considered  cases  seems  to  be  this:  Where 
the  act  of  signing  constitutes  the  crime  of 


forgery,  while  the  person  whose  name  has 
been  forged  may  be  estopped  by  his  admis- 
sions, upon  which  others  may  have  changed 
their  relations,  from  pleading  the  truth  of  the 
matter  to  their  detriment,  the  act  from  which 
the  crime  springs  cannot,  upon  considerations 
of  public  policy,  be  ratified  without  a  new 
consideration  to  support  It"  And,  continu- 
ing, it  was  farther  said:  "In  the  case  of  a 
known  or  conceded  forgery,  we  are  unable 
to  discover  any  principle  upon  which  a  subse- 
quent promise  by  the  person  whose  name 
was  forged  can  be  held  binding.  In  absence 
of  an  estoppel  In  pais,  or  without  a  new  con- 
sideration for  the  promise."  Appellant  does 
not  contend  that  the  facts  pleaded  show  a 
ratification,  but  that  what  appellee  did  and 
said  about  the  note  estops  him  from  now 
pleading  non  est  factum.  We  cannot  under- 
stand why  one  who  sees  and  knows  that  his 
name  has  been  forged  to  a  note  may  not  by 
his  conduct  be  estopped  from  ideading  forgery. 
It  Is  settled  by  many  well-considered  cases 
that  while  a  person  whose  name  has  been 
forged  may  be  estopped  by  his  admissions, 
upon  which  others  may  have  changed  their 
relations,  from  pleading  the  tmtb  of  the  mat- 
ter to  their  detriment  the  act  from  which  the 
crime  springs  cannot  upon  considerations  of 
public  policy,  be  ratified  without  a  new  con- 
sideration to  support  It  Henry  v.  Heeb,  114 
Ind.  276,  16  N.  B.  606;  Lewis  v.  Hodapp,  14 
Ind.  App.  112,  42  N.  B.  649;  Shisler  v.  Van- 
dike,  92  Pa.  St  447;  McHugh  t.  SchuylklU 
Co.,  67  Pa.  St  391;  Workman  v.  Wright  33 
Ohio  St  405;  Owsley  v.  PhiUips,  78  Ky.  817; 
2  Rand.  Com.  Paper,  {  629.  These  cases  firm- 
ly establish  the  doctrine  that  a  person,  by  ad- 
missions, may  be  estopped  from  pleading  forg- 
ery; and,  by  analogy,  it  is  plain  that  he  may 
also  be  estopped  by  conduct  where  such 
conduct  leads  another  to  act  to  his  detriment 
Appellant  undoubtedly,  under  the  facts,  suf- 
fered a  change  In  his  relations,  by  refraining 
from  steps  which  otherwise  might  and  protv 
ably  would,  have  secured  him  hi  his  rights  as 
against  the  maker  of  the  bote.  As  to  what 
Is  required  to  constitute  a  change  of  relations, 
may  be  easily  determined  from  authorities. 
Thus;  In  Pnrvlance  v.  Jones,  120  Ind.  162,  21 
N.  B.  1099,  it  was  held  that  where  one  Is  in- 
duced to  forego  his  purpose  to  secure  his 
money  before  the  statute  of  limitations  has 
barred  his  claim,  by  the  assurance  of  the 
debtor  that  a  note  has  been  signed  and  de- 
livered to  a  bank  for  his  benefit,  he  may,  upon 
the  death  of  the  debtor  with  the  note  still 
in  his  possession,  be  entitled  to  compel  a 
delivery,  or  require  it  to  be  treated  in  an 
equitable  suit  as  having  been  delivered  as 
represented.  In  discussing  the  question, 
Mitchell,  J.,  on  page  165,  120  Ind.,  and  page 
1100,  21  N.  E.,  said:  "It  may  be  that  the 
evidence  was  such  as  to  have  JustlQed  a  find- 
ing that  the  note  had  been  delivered  to  the 
bank  for  the  plaintiff's  benefit,  but  the  fact 
was  not  so  fdund.  The  intestate,  having  re- 
ceived the  plaintiff's  money,  may  have  in- 
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duced  him  to  forego  any  effort  to  enforce  col- 
lection, upon  the  assurance  that  a.  note  bad 
been  left  with  the  bank  for  the  amount  of  the 
debt  for  his  benefit.  If  the  plaintiff  rested 
upon  that  assurance  until  the  statute  of 
limitations  had  barred  the  debt,  the  estate 
may  now  be  estopped  to  say  that  the  note 
was  not  delivered,  as  against  one  who  relied 
upon  the  statement,  and  who  would  now  suflei 
actual  pecuniary  loss  if  the  note  actually 
signed  was  jiot'  treated  as  having  been  de- 
livered according  to  the  representations  made 
and  relied  upon."  In  Bank  v.  Morgan,  117 
t;.  a  96,  6  Sup.  Ct  667,  appellees  were  de- 
positors in  appellant  bank.  They  sent  their 
passbook  to  be  written  up  and  balanced,  and, 
when  this  was  done,  It  was  returned  to  them, 
with  the  debits  and  credits  and  their  paid  and 
canceled  cbecka  Some  of  the  checks,  which 
had  been  duly  signed,  had  been  raised  by  a 
clerk  In  their  employ  before  presented  for  pay- 
ment. Appellees  did  not  make  any  examina- 
tion of  the  paid  checks  and  the  passbook  to 
see  If  any  error  had  been  made,  and  an 
action  was  brought  against  the  bank  to  re- 
cover the  balance  in  favor  of  appellees,  predi- 
cated upon  the  amount  of  the  checks  as  orig- 
inally issued.  The  court,  by  Mr.  Justice  Har- 
lan, said:  "Still  further,  if  the  depositor  was 
guilty  of  negligence  in  not  discovering  and 
giving  notice  of  the  fraud  of  his  clerk,  then 
the  bank  was  thereby  prejudiced,  because  It 
was  prevented  from  taking  steps,  by  the  ar- 
rest of  the  criminal,  or  by  an  attachment  of 
his  property,  or  other  form  of  proceeding,  to 
.  compel  restitution.  It  is  not  necessary  that  it 
should  be  made  to  appear  by  evidence  that 
the  benefit  would  certainly  have  accrued  to 
the  bank  from  an  attempt  to  secure  payment 
from  the  criminal.  Whether  the  depositor  is 
to  be  held  as  having  ratified  what  his  clerk 
did,  or  to  have  adopted  the  check  paid  by  the 
bank  and  charged  to  him,  cannot  be  made,  In 
this  action,  to  depend  upon  a  calculation 
whether  the  criminal  had  at  the  time  the 
torgerieB  were  committed,  or  subsequently, 
property  sufficient  to  meet  the  demands  of  the 
bank.  An  Inquiry  as  to  damages  in  money 
actually  sustained  by  the  bank  by  reason  of 
the  neglect  of  the  depositor  to  give  notice  of 
the  forgeries  might  be  proper.  If  this  were  an 
action  by  It  to  recover  damages  for  a  viola- 
tion of  his  duty.  But  it  is  a  suit  by  the  de- 
positor, in  effect,  to  falsify  a  stated  account, 
to  the  Injury  of  the  bank,*  whose  defense  Is 
that  the  depositor  has  by  his  conduct  ratified 
or  adopted  the  payment  of  the  altered  checks, 
and  thereby  induced  it  to  forbear  taking  steps 
for  its  protection  against  the  person  commit- 
ting the  forgeries.  As  the  right  to  seek  and 
compel  restoration  and  payment  from  the  per- 
son committing  the  forgeries  was,  In  Itself,  a 
valuable  one.  It  is  sufficient  if  it  appears  that 
the  bank,  by  reason  of  the  negligence  of  the 
depositor,  was  prevented  from  promptly,  and, 
it  may  be,  effectually,  exercising  it."  The 
supreme  court  of  Texas  has  stated  the  rule 
as  follows:    "It  has  been  held  by  this  court 


that,  when  one  party  has  been  prevented  or 
induced  by  the  conduct  and  representations 
of  another  from  taking  prompt  action  for  the 
collection  of  his  debt,  this  Is  such  a  change 
In  his  position,  for  the  worse,  as  to  meet  the 
requirement  of  the  law  in  order  to  create 
an  estoppel;"  citing,  as  authority,  Schwarz 
V.  Bank,  67  Tex.  217,  2  S.  W.  805.  2  Herm. 
Estop,  p.  906,  says:  "It  Is  not  necessary  that 
a  party  should  act  affirmatively  upon  a  dec- 
laration, to  create  an  estoppel.  If  he  had 
acted,  not  in  reliance  upon  It,  but  has  means 
in  his  power  to  retrieve  his  position,  and, 
relying  npon  the  statement  in  consequence  of 
it,  he  refrained  from  using  those  means,  the 
estoppel  will  be  enforced  for  his  benefit"  In 
Bank  v.  Keene,  53  Me.  103,  arrest  is  named  as 
one  of  the  means  of  obtaining  security  which 
the  plaintiff  had  not  availed  himself  of,  by 
the  conduct  and  declaration  of  his  adversary. 
In  Knights  v.  WIffen,  5  Q.  B.  660,  it  was  held 
that  it  need  not  appear  that  any  benefit  would 
result  from  the  attempt  to  secure  payment, 
but  that  the  injured  party  had  the  right 
to  make  the  attempt,  and,  losing  the  exer- 
cise of  the  right  by  his  reliance  upon  the 
declaration,  the  declarant  was  estopped.  In 
Continental  Nat  Bank  t.  National  Bank  of 
the  Commonwealth,  BO  N.  Y.  585,  the  plain- 
tiff held  a  note  purporting  to  have  been 
forged.  Upon  hearing  that  the  same  was 
forged,  plaintiff  asked  defendant  about  it 
and,  after  looking  at  the  note,  admitted  the 
signature  to  be  genuine.  The  plaintiff  relied 
upon  such  statement  and  refrained  from  tak- 
ing any  steps  against  the  person  who  passed 
the  forged  Instrument  to  secure  payment 
from  him.  The  trial  court  Instructed  the  jury 
that  If  the  plaintiff  relied  upon  the  defend- 
ant's admission  that  the  note  was  genuine, 
and  was  thereby  Induced  to  refrain  from 
obtaining  security  by  the  arrest  of  the  one 
passing  the  note,  or  by  attachment  of  his 
property,  and  thereby  sustained  an  injury, 
the  defendant  would  be  estopped  from  deny- 
ing bis  signature.  This  Instruction  was  held 
to  correctly  state  the  law,  and,  in  the  course 
of  the  opinion,  Folger,  J.,  said:  "These  cases 
appear  to  us  to  lay  down  a  sound  rule.  It 
must  be  that  the  conduct  of  men,  which  may 
be  influenced  by  the  declarations  of  those  with 
whom  they  deal,  is  not  confined  to  that  which 
is  shown  by  affirmative  and  positive  acts 
following  npon  and  Induced  by  those  declara- 
tions. Conduct  is  not  alone  that  which  is 
active,  positive,  and  affirmative.  Conduct  as 
limited  to  this  inquiry,  is  the  reserve  of  one's, 
own  powers  of  person  and  property,  and  of 
those  means  of  help  which  can  be  summoned 
from  friendly  or  accommodating  sources  and 
from  the  tribunals  of  justice,  and  Is  as  often 
forbearance  of  their  use,  and  quiescence  and 
contentment  with  the  affairs  as  they  are.  as 
action  designed  to  change  affairs.  Ana  such 
quiescence  and  consent  induced  by  false  or 
erroneous  statement,  may  be  quite  as  damag- 
ing as  any  result  from  action.  It  Is  as  bad 
to  fall  to  recover  property  gone,  when,  with 
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the  knowledge  of  tbe  existing  fact,  it  might 
nave  been  retrieved,  as  it  is  to  lose  it.  And 
80  It  is  aa  damaging  to  rely  in  quiet  upon  an 
untrue  statement,  to  the  neglect  of  using  the 
means  of  recovery,  as  It  is  to  rely  upon  an 
untrue  statement,  and  by  action  thereon  meet 
with  loss  Irreparable.  To  hold  otherwise 
would  be  to  assert  that  the  law  makes  a 
difference  between  damage  received  by  ac- 
tion, and  omission  to  act  in  circumstances 
precisely  similar,  save  in  these  elements." 

By  the  conduct  and  representations  of  the 
appellee,  he  either  adopted  the  signature, 
knowing  It  to  be  a  forgery,  or  by  his  si- 
lence and  concealment  Induced  appellant  to 
rely  and  act  upon  it;  and  In  either  event  he 
should  not.  In  good  conscience,  be  permitted 
to  say  that  he  is  not  bound,  under  the  tacts 
pleaded,  to  respond  to  appellant  for  any  In- 
Jury  he  has  sustained.  In  other  words,  he  is 
estopped  from  setting  up  tbe  defense  of  for- 
gsry.  As  was  said  in  Bank  v.  Keene,  supra; 
"If  the  Jury  found  that  the  defendant  adopt- 
ed the  signature,  knowing  It  to  be  a  forgery, 
his  liability  for  the  whole  amount  of  the  note 
is  not  denied.  And  tbe  result  would  have 
been  the  same  if  they  found  that  he  was  es- 
topped from  denying  the  signature.  There 
are  some  cases  in  which  one  may  be  liable 
only  for  damages  caused  by  his  representa- 
tions. But  the  general  rule  applicable  to  es- 
toppels in  pals  Is  not  that  one  may  deny  the 
truth  of  representations  made  by  himself, 
upon  which  another  has  been  Induced  to  rely, 
and  pay  the  damages  caused  thereby,  but 
that  be  shall  not  be  permitted  to  deny  their 
truth."  In  the  Massachusetts  case  (Bank  v. 
Buffinton,  07  Mass.  498),  the  court  said: 
"The  injury  which,  permitting  him  to  deny 
the  truth  of  his  representation,  would  occasion 
to  tbe  plalntifts  Is  the  loss  of  a  good  and 
valid  Indorser  upon  the  notes,  which,  ao  far 
as  he  is  concerned,  is  the  liability  for  their 
fnll  amount.  If  tbe  action  were  for  deceit 
In  making  a  false  representation,  tbe  rule  of 
damages  would  be  found  by  ascertaining,  as 
the  defendant  asks  should  be  done  In  this 
case.  In  how  much  worse  condition  the  plain- 
tlfts  bad  been  put  by  reason  of  the  deceit 
But  the  plaintlfFs  are  not  in  that  position. 
They  had  some  notes  of  doubtful  value.  They 
do  not  ask  to  be  compensated  for  having  dis- 
covered this  fact  a  few  days  later  than  they 
might  have  done.  If  they  had  not  trusted  to 
the  defendant's  statement,  which  perhaps  oc- 
casioned them  little  injury;  but  they  say,  and 
the  finding  of  the  Jury  entitles  them  to  say, 
that  in  consideration  of  their  trusting  the  de- 
fendant's assurances,  by  his  procurement, 
and  thereby  exposing  themselves  to  the  in- 
Jury  which  such  delay  might  occasion,  which 
Is  a  sufficient  consideration  in  law,  tbe  de- 
fendant made  himself  liable  to  them  as  in- 
dorser. The  injury  In  the  case  at  bar  which 
would  result  to  the  plaintiffs  from  allowing 
the  defendant's  admission  that  be  was  in- 
dorser to  be  disproved  would  be  the  loss  of 
his  security  as  indorser,  and  the  estoppel  Is 


to  be  co-extensive  with  the  injury."  In  the 
case  of  Forsyth  ▼.  Day,  46  Me.  176,  it  was 
held  that  if  a  forged  note  is  presented  to  the 
alleged  maker,  and  he  deceives  the  holder 
by  language  and  acts  calculated  to  induce 
reasonable  belief  that  the  note  was  genuine, 
he  will  be  estopped  from  denying  bis  signa- 
ture, if  the  holder,  acting  upon  the  belief, 
has  been  Injured.  This  case  is  parallel  in 
all  of  its  essential  features  to  the  one  before 
us.  Here  appellee  was  shown  the  note,  with 
what  purported  to  be  his  own  signature.  He 
examined  it  He  told  the  holder  that  he  did 
not  have  ready  money  at  that  time  to  take 
up  the  note,  and  that  he  would  see  him  again 
in  a  short  time,  and  fixed  the  place  and  time 
of  the  meeting.  He  again  saw  the  note,  and 
agreed  to  see  Weber,  and  see  what  could  be 
done.  He  must  have  known  that  his  signa- 
ture to  the  note  was  forged, 'and  yet  he  con- 
cealed the  fact  of  the  forgery,  to  the  injury 
of  appellant,  in  that  he  was  lulled  into  si- 
lence and  inaction,  and  did  not  take  the  steps 
necessary  to  preserve  his  rights  and  secure 
the  payment  of  tlie  money  which  he  had 
loaned  Weber,  and  which  the  averments  of 
the  complaint  say  he  could  and  would  have 
done.  And,  in  line  with  the  doctrine  last 
announced,  it  was  held  In  Merrill  v.  Tyler, 
Seld.  Notes,  83,  that  language  of  a  person 
whose  name  had  been  forged  to  a  note,  which 
induced  a  holder  to  advance  more  money  up- 
on it,  estops  the  party  purporting  to  be  the 
maker  from  denying  his  signature,  in  so  far 
as  it  concerns  the  money  advanced  on  the 
faith  and  reliance  of  his  word.  There  is  a 
long  line  of  cases  holding  that  mere  silence 
of  the  person  whose  name  has  been  forged, 
when  the  instrument  purporting  to  bear  his 
signature  is  shown  him,  will  not  work  in 
estoppel,  unless  the  holder  has  been  dam- 
aged thereby.  Corser  v.  Paul,  41  N.  H.  24; 
Salem  Bank  v.  Gloucester  Bank.  17  Mass.  1; 
Bank  v.  Wentzel,  151  Pa.  St.  142,  24  AO. 
1087;  McKenzle  v.  Linen  Co.,  6  App.  Caa.  82. 
But  we  have  not  been  cited  to  any  case,  and 
we  have  been  unable  to  find  any,  holding  that 
the  silence  of  one  whose  name  has  been 
forged,  with  a  linowledge  of  the  fact,  where 
the  holder  has  relied  and  acted  upon  such 
silence,  to  his  injury,  in  the  l>eUef  that  the 
signature  was  genuine,  would  release  him 
from  liability.  The  doctrine  of  estoppel  will 
apply  when  the  party  sought  to  be  estopped 
has  stood  by  and  remained  silent  when  it  was 
his  duty  to  speak.  This  is  one  of  the  essential 
elements  of  estoppel.  Thus,  in  Anderson  t. 
Hubble,  93  Ind.  680,  the  court  said,  "The 
term  'standing  by,'  so  often  used  in  the  books 
and  reports  in  discussing  cases  of  estoppel, 
does  not  mean  actual  presence  or  actual  par- 
ticipation In  the  transaction,  but  it  means  a 
silence  when  there  is  knowledge,  and  a  duty 
to  make  a  disclosure."  It  has  been  held  that 
silence,  when  it  Is  the  duty  of  the  party  to 
speak,  is  equivalent  to  concealment  Stud- 
dard  v.  Lemmond,  48  Ga.  100;  Cady  v.  Owen, 
34  Vt  508;  Manufacturing  Co.  T.  Elmmel,  87 
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Ind.  560;  Wheeler  r.  Railroad  Co.,  115  U.  S. 
29,  5  Sup.  Ct.  lOCl,  IIGO;  Jenesoa  t.  Jene- 
Boo,  66  IlL  259;  Griffin  t.  Nichols,  51  Mich. 
575,  17  N.  W.  63.  And  In  GaUlng  t.  Rod- 
man, 6  Ind.  289,  It  was  held  ^at  the  term 
"standing  by"  does  not  mean  or  Import  an 
actual  presence,  but  Implies  knowledge  un- 
der such  circumstances  as  to  render  it  the 
duty  of  the  possessor  of  the  particular  knowl- 
edge to  communicate.  See,  also.  State  v.  Hoi- 
loway,  8  Blackf.  45;  Ellis  t.  Dlddy,  1  Ind. 
561.  In  Richardson  v.  Cblckering,  41  N.  H. 
380,  the  meaning  of  the  phrase  "standing  by," 
as  defined  In  Gatllng  v.  Rodman,  supra.  Is  ex- 
pressly approved,  and  favorably  commented 
upon.  Herman  on  Estoppel  (volume  2,  p. 
1131,  i  lOOT)  lays  down  the  following  rule: 
"Where  a  party  sees  an  obligation,  with  his 
name  signed  to  It  without  his  authority  and 
consent,  yet  tells  the  obligee  that  the  signa- 
ture Is  his,  he  is  bound  by  It,  and  will  be  es- 
topped to  say  that  it  Is  not  his  act  and  deed. 
Reason  and  policy  of  law  forbid  that  a  party 
who  is  apparently  an  obligor  should  assert 
that  he  Is  such,  and  bound  by  his  obligation, 
and  afterwards  escape  the  debt  by  plea  of 
non  est  factum."  While  appellee  did  not, 
when  the  note  was  shown  to  him,  and  he 
saw  his  name  upon  it,  tell  appellant  that  the 
signature  was  his,  he  did  not  deny  It,  but  his 
representations  and  ccmduct  led  appellant  to 
believe  that  it  was  his  genuine  signature, 
and  there  Is  no  question  but  what  he  relied 
and  acted  upon  it.  By  bis  conduct,  with  a 
full  knowledge  of  the  facts,  he  conveyed  to 
the  mind  of  appellant  that  the  note  bore  his 
genuine  signature,  with  as  much  force  and 
certainty  as  if  be  had  said  to  him,  "Yes;  that 
Is  my  note,  and  I  signed  it." 

From  the  many  authorities  we  have  cited, 
and  upon  elementary  principles  as  establish- 
ed by  the  text  writers,  we  may  deduce  the 
wholesome  rule  that  where,  by  the  conduct 
or  representations  of  one,  another  is  induced 
to  act,  or  to  refrain  from  acting,  and  injury 
results  to  him,  the  party  making  the  rep- 
resentations Is  thereafter  estopped  from  de- 
nying the  truth  of  such  representations. 
Hence,  when  appellee,  by  his  representations 
and  conduct,  led  appellant  to  believe  that  the 
note  in  suit  was  genuine,  and,  resting  in  that 
belief,  he  was  Induced  to  forego  suing  Weber 
as  for  money  had  and  received,  or  to  take 
such  other  steps  as  might  be  necessary  to  se- 
cure to  him  the  payment  of  the  money  loan- 
ed, and  he  was  Induced  to  leave  his  home  for 
a  sojourn  in  Europe  for  several  months,  and 
on  his  return  to  find  that  Weber  was  dead 
and  his  estate  dissipated,  and  the  further 
fact  that.  If  appellee  had  Informed  him  that 
his  name  had  been  forged  to  the  note,  he 
could  have  secured  himself,  these  facts  and 
such  conduct,  which  are  well  pleaded,  are 
suiBcient  to  estop  appellee  from  now  assert- 
ing that  the  note,  as  to  him.  Is  a  forgery. 

Each  paragraph  of  the  complaint  states  a 
good  cause  of  action,  and  the  court  erred  in 
sustaining  the  demurrer  thereto.  The  Judg- 
52  N.S.-49 


ment  la  reversed,  with  instructions  to  the 
court  below  to  overrule  the  demurrer  to  each 
paragraph  of  the  complaint 


(21  Ind.  A.PP.  495) 

BOARD  OP  COM'RS  OF  CLARK  COUNTY 

V.  HOWELL. 

(Appellate  Court  of  Indiana.    Jan.  27, 1899.) 

Btatdtb  or  Frauor  —  Coxtraot  not  to  bb  Pbb- 

FOHMBD  IX  A  YB4a— MeMOBANOUM— PlBADINO. 

1.  A  contract  of  employment  to  render  serv- 
ices for  a.  year,  to  commence  in  the  future,  is  • 
contract  within  the  statute  of  frauds,  as  an 
agreement  not  to  be  performed  within  a  year 
from  the  making  thereof,  so  that,  being  oral, 
action  to  enforce  it,  or  to  recover  damages  for 
its  breach,  cannot  be  maintained. 

2.  Part  performance  of  a  contract  that  cannot 
be  performed  by  either  party  within  a  year  does 
not  prevent  interposition  of  the  statute  of  frauds 
to  an  action  to  enforce  or  recover  damages  tor 
the  breoch  thereof. 

3.  An  exhibit  set  out  in  a  complaint  as  an  or- 
der passed  by  defendant  county  board  of  com- 
missioners, and  spread  on  Its  records,  which  is 
signed  "Peter  Dillon,  P.  B.,"  is  not,  without  fur- 
ther allegation,  shown  to  be  signed  by  an  an- 
thorized  agent  of  defendant,  so  as  to  satisfy  the 
statute  of  frauds. 

Appeal  from  circuit  court,  Floyd  county; 
Jacob  Herter,  Judge. 

Action  by  James  Howell  against  the  board 
of  commissioners  of  the  county  of  Clark, 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Thomas  H.  Stradly,  for  appellant.  Edgar 
A.  Howard,  for  appellee. 

BLACK,  Ci.  J.  It  is  assigned  as  error  that 
the  Clark  circuit  court,  from  which  the  venue 
was  changed  to  the  court  below,  erred  In 
overruling  the  demurrer  of  the  appellant  to 
the  appellee's  complaint  for  want  of  sufficient 
facts.  It  was,  In  substance,  shown  by  the 
complaint  that  on  the  Ist  day  of  September, 
1895,  the  appellant  being  in  regular  session, 
and  there  being  before  the  board  for  consid- 
eration the  appointment  of  a  Janitor  for  the 
court  house  of  Clark  county  for  the  year  be- 
ginning September  1,  1895,  It  employed  and 
engaged  the  appellee  as  such  Janitor  for  said 
ensuing  year,  under  and  by  virtue  of  an  or- 
der by  said  board  upon  that  date  passed  and 
spread  upon  the  records  of  "said  court,"  a 
copy  of  which  order  Is  exhibited.  It  Is  fur- 
ther alleged  that  the  appellee,  pursuant  to 
the  terms  of  said  order,  accepted  said  employ- 
ment, and  entered  upon  the  duties  of  Janitor 
of  the  court  house  for  one  year  beginning 
September  1,  1895,  for  which  services  he  was 
to  receive  the  sum  of  f480;  that  he  performed 
the  said  duties  of  Janitor  from  the  Ist  of 
September,  1805,  until  the  15th  of  June,  1S06, 
at  which  time  he  was  discharged  without 
cause;  that  the  appellant  had  ever  since  re- 
fused, and  still  refused,  to  permit  him  to  per- 
form his  said  duties  as  Janitor  of  said  court 
house;  that  he  was  willing,  and  had  ever 
since  been  willing,  to  perform  his  part  of 
said  order  of  employment,  and  to  comply 
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with  all  the  proTlsions  thereof;  and  that  be- 
cause of  the  appellant's  failure  and  refusal 
to  permit  him  to  do  so  be  bad  been  dam- 
aged in  the  sum  of  $500,  for  which  be  de- 
manded Judgment 

The  exhibit  filed  with  the  complaint  was 
as  follows:  "In  the  Matter  of  Appointing  a 
Janitor  for  Court  House.  The  board,  being 
advised  that  the  present  Janitor's  time  would 
expire  before  the  next  regular  session  of  this 
board,  proceed  to  apxwint  James  W.  Howell 
Janitor  of  the  court  house  for  one  year  from 
Sept.  Ist,  1895,  and  longer  if  he  renders  sat- 
isfactory service  to  the  ch-cuit  court  and  the 
officers,  at  a  salary  of  $480  per  annum,  pay- 
able quarterly.  Peter  Dillon,  P.  B.  Attest: 
June  14th,  1896." 

There  is  inconsistency  In  this  complaint. 
While  It  is  alleged  that  the  board  of  commis- 
sioners, on  the  1st  day  of  September,  1895, 
under  and  by  virtue  of  an  order  that  day 
passed,  employed  the  appellee  for  the  year 
beg^lnning  on  the  same  day,  and  that  be  ac- 
cepted said  employment,  and  entered  upon 
the  duties  thereof,  for  one  year  beginning 
on  the  same  day,  yet  the  order  itself,  thus 
alleged  to  have  been  made  September  1, 
1896,  states  that  the  board  was  advised  that 
the  then  employed  Janitor's  time  would  ex- 
pire before  the  next  regular  session  of  the 
board,  and  that  the  board  proceeded  to  ap- 
point the  appellee  for  one  year  from  Septem- 
ber 1,  1896.  The  order  Is  dated  June  14, 
1895.  As  the  pleading  must  be  taken  most 
strongly  against  the  pleader,  and  as  the  ex- 
hibit, so  far  as  it  differs  from  the  averments 
of  the  pleading,  controls,  we  must  regard 
the  complaint  as  declaring  upon  a  contract 
of  employment  to  render  service  for  a  year 
to  commence  In  the  future.  Being  an  "agree- 
ment that  is  not  to  be  performed  within  one 
year  from  the  making  thereof,"  no  action 
conld  be  brought  thereon  unless  the  agree- 
ment, or  some  memorandum  or  note  thereof, 
be  in  writing,  "and  signed  by  the  party  to 
be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized." 
Hornier's  Rev.  St  1897,  I  4904  (Bums'  Bev. 
St  1894,  i  6629).  An  oral  agreement  for 
service  for  a  term  extending  beyond  one  year 
from  the  date  of  the  making  of  the  contract 
which  service  cannot  according  to  the  con- 
tract expire  within  one  year  from  that  date, 
Is  within  the  statute  of  frauds,  and  no  action 
can  be  maintained  upon  such  a  contract, 
either  for  the  purpose  of  enforcing  it  or  to 
recover  damages  for  the  breach  thereof. 
Shumate  v.  Farlow,  125  Ind.  359,  25  N.  B. 
432.  Where  a  complaint  is  based  upon  a 
written  contract  the  plaintiff  must  recover 
upon  the  written  contract,  or  not  at  all. 
Carter  v.  Gordon,  121  Ind.  383,  28  N.  B.  268. 
Where  a  party  to  a  contract  voidable  under 
the  statute  of  frauds  has  rendered  services 
pursuant  to  the  contract,  he  may  recover  the 
value  of  the  services  under  a  quantum  meruit 
Wolke  V.  Fleming,  103  Ind.  105,  2  N.  E.  325. 

The  doctrine  of  part  performance  has  no 


application  In  the  case  of  a  contract  that 
cannot  be  performed  by  either  party  within  a 
year.    Wolke  v.  Fleming,  supra. 

The  signature  is  required  for  the  purpose 
of  attesting  the  writing  as  that  which  con- 
tains the  terms  of  the  contract  Jones  v. 
Dock  Co.,  2  Q.  B.  Dlv.  814.  In  that  case  it 
was  held  that  an  entry  in  the  record  of  the 
minutes  of  the  proceedings  of  a  corporation, 
signed  by  a  person  having  authority  thereto, 
may  constitute  a  memorandum  of  a  contract 
required  by  the  statute  of  frauds  solBcient 
to  charge  the  corporation.  In  Chase  v.  City 
of  Lowell,  7  Gray,  33,  it  was  held  that  the 
vote  of  an  authorized  committee  of  a  dty 
electing  their  clerk  as  city  engineer  for  a 
year  from  a  subsequent  date,  duly  recorded, 
and  signed  by  him  as  their  clerk,  was  a  suffi- 
cient note  or  memorandum  to  take  the  ap- 
pointment out  of  the  statute  of  frauds.  In 
Tufts  V.  Mining  Co.,  14  Allen,  407,  the  vote  of 
a  corporation,  signed  by  its  clerk,  was  held 
to  constitute  a  contract  in  writing,  within  tbe 
statute  of  frauds.  In  Argus  Co.  v.  Mayor, 
etc.,  66  N.  Y.  496,  It  was  held  that  an  entry 
In  the  minute  book  of  a  resolution  passed 
by  tbe  governing  body  of  a  municipal  cor- 
poration expressing  the  terms  of  a  contract, 
signed  by  tbe  clerk  of  that  body  at  the  end 
of  the  day's  minutes  containing  the  resolu- 
tion, constituted  a  note  or  memorandum  in 
writing,  signed  by  the  party  to  be  charged 
within  the  meaning  of  the  statute  of  frauds, 
and  was  sufficient  to  bind  the  corporation, 
where  the  contract  by  its  terms,  was  not  to 
be  performed  within  a  year.  It  was  said, 
per  Folger,  J.:  "In  this  case  the  party  to 
be  charged,  and  whose  subscription  is  needed. 
Is .  the  defendant  a  municipal  corporation. 
It  is  plain  that  such  a  defendant  can  make 
no  note  or  memorandum  nor  subscribe  tbe 
same,  save  by  an  officer  or  agent  thereof. 
It  is  80,  also,  that  it  ordinarily  acts  by  its 
legislative  or  governing  body,  and  that  tbe 
action  of  that  body  Is  expressed  in  the  min- 
utes of  its  action,  recorded,  as  it  takes  place. 
In  the  books  kept  for  that  purpose  by  its 
clerk  or  secretary.  Hence  it  is  that  its  agree- 
ments are  rarely  oral,  but  pari  passu  with 
the  making  of  them,  they  are,  on  tbe  instant 
of  formation,  put  into  writing,  and  thus  a 
note  or  memorandum  of  them  Is  made;  and, 
the  minutes  of  each  day's  doings  of  the  body 
being  signed  by  tbe  clerk  thereof,  there  is  a 
subscription  of  tbe  note  or  memorandum 
made  by  the  party,  by  its  agent  duly  author- 
ized. This  is  a  satisfactory  compliance  with 
the  statute.  It  meets  tbe  purpose  and  inten- 
tion of  the  law  by  providing  an  enduring  and 
unchanging  evidence  of  the  agreement;  and 
It  meets  its  letter,  for  there  Is  some  note  or 
memornndum  of  it  In  writing,  subscribed  by 
tbe  party  to  be  charged  thereby,  the  sub- 
scription made  by  an  authorized  agent"  In 
Caldwell  v.  School  City  of  Huntington,  132 
Ind.  92,  31  N.  E.  566,  tbe  complaint  alleged 
that  the  school  city,  on  the  24th  of  May, 
1887,  by  a  resolution  passed  at  a  regular 
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meeting,  employed  the  plalntljf  aa  superin- 
tendent of  the  public  schools  of  the  city  from 
the  Ist  of  August,  1887,  to  the  31st  of  July, 
1888;  that  he  was  notifled  of  his  election, 
and  accepted  the  employment;  that  the  sec- 
retary of  the  board  -willfully  and  purposely 
failed  and  refused,  as  such  secretary,  to 
make  the  record  of  the  employment;  that 
the  minutes  of  the  meeting  contained  a  reso- 
lution, but  that  the  same  was  in  the  posses- 
sion of  the  defendant,  or  had  by  the  defend- 
ant been  destroyed  or  mislaid,  so  that  a  copy 
could  not  be  filed  with  the  complaint;  that 
afterwards  a  new  board  repudiated  the  con- 
tract, and  employed  another  teacher.  The 
action  was  brought  to  recover  the  year's 
salary.  The  court  s^d,  "It  seems  too  clear 
for  argument  that  no  contract  or  memoran- 
dmn  was  signed  by  the  party  to  l)e  cliarged," 
and  ttie  complaint  was  held  insufficient  on 
demurrer. 

At  the  bottom  of  the  order  set  out  as  an 
exhibit,  opposite  the  word  "Attest,"  are  the 
name  "Peter  Dillon,"  and  the  annexed  in- 
itials, "P.  B."  There  is  no  averment  in  the 
complaint  In  relation  to  any  signature  or 
concerning  the  person  whose  name  is  thus 
added.  The  exhibit  is  set  out  as  an  order 
alleged  to  have  been  passed  by  the  board,  and 
spread  upon  its  records.  It  may  be  consid- 
ered that  the  records  of  the  board  of  com- 
missioners s1k>w  what  is  thus  exhibited.  The 
question  is  whether  or  not  it  appears  as  a 
fact  that  the  memorandum  was  signed  by 
the  appellant,  or  by  some  person  lawfully 
authorized  by  the  appellant  to  sign  It  In 
Goddard  v.  Stockman,  74  Ind.  400,  404,  speak- 
ing of  the  board  of  county  commissioners,  it 
was  said:  "Ko  statute  has  been  called  to 
om:  attention,  or  come  under  our  observation, 
wliich  requires  that  the  proceedings  of  the 
board  be  signed  by  the  members  of  the 
board,  though  it  is  doubtless  the  common 
usage,  and  the  better  practice,  that  the  pro- 
ceedings l)e  BO  signed  and  authenticated. 
The  auditor  of  the  county  is  required  to  'at- 
tend the  meetings  of  such  commissioners,  and 
keep  a  record  of  their  proceedings,'  and  the 
commissioners  of  each  county  shall  use  a 
common  seal;  and  copies  of  their  proceed- 
ings, when  signed  and  sealed  by  the  said 
auditor,  shall  be  sufficient  evidence  thereof, 
on  the  trial  of  any  cause  In  any  of  the  courts 
of  this  state.'  1  Bev.  St.  1876,  p.  351,  $f  7,  10. 
But,  conceding  the  propriety  and  necessity  of 
the  signatures  of  the  commissioners,  we  are 
clear  that  unsigned  orders  of  the  board  are 
not  void,  and,  when  properly  signed  within 
a  reasonable  time,  become  valid  from  the 
time  when  made."  In  Weir  v.  State,  96  Ind. 
311,  it  was  held  that  an  unsigned  record  of  a' 
board  of  county  commissioners,  showing  an 
election  of  a  Becretav^  of  the  board  of  health 
of  the  county,  was  not  void  as  against  a  col- 
lateral attack,  but  supplied  evidence  of  the 
action  of  the  board.  In  the  case  at  bar,  the 
action  being  tiased  upon  the  alleged  contract, 
it  devolved  upon  the  appdlee  to  show  in  his 


complaint  a  contract,  or  some  note  or  memo- 
randum thereof  in  writing,  signed  by  the 
party  to  be.  charged  therewith,  or  by  some 
person  thereunto  by  that  party  lawfully  au- 
thorized. There  Is  no  averment  whatever  in 
the  complaint  in  relation  to  the  name  at  the 
end  of  the  exhibit,  or  to  any  person  so 
named.  We  cannot  judicially  know,  or  pre- 
sume that  the  trial  court  Judicially  knew, 
that  the  order  was  signed  or  attested  by  a 
person  who,  at  the  date  of  the  order.  Was  a 
member  of  the  board  of  county  commission- 
ers, and  held  a  particular  official  position  In 
the  board,  and  had  authority  to  sign  and  at- 
test the  proceedings  of  the  lx)ard  of  that  date. 
The  complaint  is  seemingly  evasive,  and  the 
facts  are  meagerly  stated.  They  should  have 
been  stated  fully,  directly,  and  plainly.  Grant- 
ing ail  indulgence  possible,  we  cannot  regard 
the  complaint  aa  sufficient  on  demurrer.  Judg- 
ment reversed. 

(U  Ind.  App.  E16) 

PHCBNIX  INS.  CO.  T.  OVERMAN  et  al. 

(Appellate  Court  of  Indiana.    Jan.  31.  1899.) 

Insurance — Ikcuubrakoe— Delivebt— Evidbxcb 
— Notice— Tbndek. 

1.  Whether  a  mortgage  on  inguied's  chattels 
was  ever  delivered,  so  as  to  constitute  an  in- 
cumbrance, in  violation  of  tlie  policy,  is  a  ques- 
•tiou  for  the  jury,  though  O.,  the  owner,  signed 
and  acknowledged  the  mortgage  to  D.,  and 
caused  it  to  be  recorded;  it  not  appearing  that 
D.  or  O.  ever  agreed  that  it  should  be  given, 
or  that  D.  ever  requested  O.  to  give  it,  and 
there  being  no  testimony  that  it  was  ever  deliv- 
ered to  D.  or  any  one  for  him,  but  0.  testifying 
that  he  never  delivered  it  or  the  note  it  was 
to  secure,  and  D.  that  he  knew  nothing  of  it 
till  after  the  fire,  though  O.  had  said  he  would 
give  him  a  mortgage  on  some  lots,  and  S.  was 
to  look  after  such  a  mortgage  for  him. 

2.  A  mortgage  of  record  before  the  issuing  of 
a  policy  providing  against  iucambrances  is  not 
notice  thereof  to  the  insurer. 

3.  Bringing  money  into  court  for  a  party's 
nse  is  not  a  sufficient  tender.  < 

Appeal  from  superior  court,  Grant  cotmty; 
Hiram  Brownlee,  Judge. 

Action  by  Clarkson  D.  Overman  and  others 
against  the  Phoenix  Insurance  Company. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

Paulus  &  Cllne,  for  appellant  Austin  De 
Wolf,  for  appellees. 

ROBINSON,  J.  This  was  an  action  upon 
a  policy  of  fire  Insurance  to  recover  a  loss  by 
fire.  The  Jury  returned  a  general  verdict 
against  the  company,  with  answers  to  In- 
terrogatories. It  is  argued  that  the  verdict 
of  the  Jury  is  not  sustained  by  sufficient  evi- 
dence; that  the  evidence  shows  that,  at  the 
time  the  policy  was  issued,  there  was  a  chat- 
tel mortgage  upon  the  property,  which  ren- 
dered the  policy  void,  under  one  of  the  pro- 
visions thereof.  Tlte  policy  contained  the 
following  provision:  "This  entire  policy,  un- 
less otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
*    *    *    if  the  subject  of  insurance  be  per- 
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sonal  property,  and  be  or  become  Incumbered 
by  a  chattel  mortgage."  It  is  well  settled 
tbat  an  Insurance  company  may  insert  In  Its 
policy  the  above  provisions,  and  enforce  them 
against  a  policy  holder.  Insurance  Co.  v. 
Nlewedde,  12  Ind.  App.  145,  39  N.  E.  757, 
and  cases  cited. 

Prior  to  the  Issuing  of  the  policy,  Overman 
had  signed  and  acknowledged  a  chattel  mort- 
gage to  one  Allan  Dillon  on  the  property  aft- 
erwards insured,  and  had  caused  the  mort- 
gage to  be  recorded  in  the  recorder's  office. 
The  mortgage  was  given  to  secure  a  note  for 
$800.  But  there  is  no  evidence  In  the  record 
that  Overman  and  Dillon  ever  agreed  that 
the  mortgage  should  be  given,  or  tbat  Dillon 
ever  requested  Overman  to  give  the  mort- 
gage; nor  Is  there  any  evidence  that  the 
mortgage  was  ever  delivered  to  Dillon  or  to 
any  person  for  him.  Overman  testified  he 
never  delivered  either  the  note  or  mortgage. 
Dillon  testified  that  he  knew  nothing  of  the 
mortgage  until  after  the  fire,  and  that  was 
from  hearsay;  that  in  the  latter  part  of  1895 
Overman  said  he  would  give  a  mortgage  on 
some  outlotg,  and  one  Scale  was  to  look  after 
It  for  him,  but  this  was  the  only  mortgage 
Seale  was  to  look  after  for  him;  that  Over- 
man said  nothing  about  giving  this  mortgage 
on  the  chattels.  While  there  was  evidence 
of  facts  and  circumstances  going  to  show 
that  the  mortgage  was  executed  within  the 
meaning  of  the  law,  yet  it  Is  seen  there  was 
some  evidence  from  which  the  jury  might 
say,  in  answers  to  interrogatories,  that  nei- 
ther the  note  nor  the  mortgage  was  ever  de- 
livered to  Dillon  or  to  any  one  for  him. 
Whether  the  mortgage  was  ever  delivered 
to  Dillon  or  to  any  one  for  him  waa  a  ques- 
tion of  fact  proper  to  be  found  by  the  Jury. 
The  acts  and  conduct  of  parties  might  make 
a  prima  facie  case  of  delivery,  but  this  could 
be  explained  or  contradicted  by  the  testi- 
mony of  the  parties  themselves.  In  such 
case  an  Important  question  to  be  determined 
is  whether  the  mortgagor  Intended  to  part 
with  all  control  over  the  instrument,  and 
lodge  it  in  the  grantee,  and  this  intent  must 
be  gathered  from  all  the  evidence.  The  fact 
of  delivery  must  be  determined  from  the  acts 
done,  and  from  the  testimony  of  the  parties. 
If  Overman  signed  and  acknowledged  a  mort- 
gage to  Dillon  on  the  property  insured,  and 
did  80  at  the  request  of  Dillon,  to  secure  and 
indemnify  him,  and  delivered  the  same  to 
the  county  recorder  for  the  use  and  benefit 
of  Dillon,  and  Intended  at  the  time  to  sur- 
render, and  did  surrender,  all  control  over 
the  instrument,  and  the  instrument  was  re- 
corded, it  would  be  a  good  delivery,  and 
would  become  a  valid  lien.  In  the  case  at 
bar,  even  if  it  were  conceded  that  Overman 
surrendered  the  control  of  the  mortgage,  the 
evidence  not  only  fails  to  show  that  it  was 
ever  within  the  power  or  control  of  Dillon  or 
any  person  for  his  use  and  benefit,  but  the 
testimony  of  Dillon  himself  is  that  there  was 
no  agreement  that  any  sncb  mortgage  should 


be  made,  and  that  he  knew  nothing  of  Its 
existence  until  after  the  loss,  and  then  only 
from  hearsay.  See  Purviance  v.  Jones,  120 
Ind.  162,  21  N.  E.  1090;  Stokes  v.  Anderson, 
118  Ind.  533,  21  N.  E.  331;  Stevens  v,  Ste- 
vens, 150  Mass.  557,  2S  N.  E.  378;  Anderson 
V.  Anderson,  12G  Ind.  62,  24  N.  E.  103fi; 
Vaughan  v.  Godman,  91  Ind.  191. 

It  was  not  necessary  that  it  be  shown 
that  Dillon  expressly  refused  to  accept  the 
mortgage  security.  His  assent  to  the  con- 
tract must  be  affirmatively  shown  In  some 
manner  before  the  contract  can  have  any 
existence.  Unless  the  mortgage  was  deliv- 
ered to  Dillon,  or  to  some  one  for  his  use 
and  benefit,  It  could  not  become  an  effective 
lien;  and,  as  there  is  some  evidence  to  sap- 
port  the  Jury's  conclusion,  we  cannot  dis- 
turb the  finding  upon  that  question. 

The  fact  that  the  mortgage  had  been  pla- 
ced on  record  before  the  issuing  of  the  policy 
was  not  notice  to  the  insurance  company  of 
the  existence  of  the  mortgage.  Insurance 
Ck).  V.  Nlewedde,  12  Ind.  App.  145,  39  N.  E. 
757;  Shaffer  v.  Insurance  Co,,  17  Ind.  App. 
204,  46  N.  B.  657. 

A  tender  of  money,  to  be  sufficient,  mnst 
first  be  offered  to  the  party  entitled  to  re- 
ceive it,  or  to  some  one  authorized  to  re- 
ceive it  for  blm,  end,  if  refused,  the  money 
must  then  be  paid  into  court  for  his  use  and 
benefit  Bringing  the  money  into  court  for 
the  party's  use  Is  not  sufficient. 

Other  errors  were  assigned,  but,  as  they 
have  not  been  discussed,  they  are  deemed 
waived.    Judgment  affirmed. 


(21  Ind.  App.  W) 

PRUDENTIAL  INS.  CO.  OF  AMERICA  t. 
HUNN. 

(Appellate  Court  of  Indiana.    Feb.  1,  1899.) 

LirE  Inscuakck  —  Insckable  Ihtekest— Fleid- 

1X0. 

1.  Where  an  insurance  company  contracts 
with  a  person  whose  life  is  insured  to  pay  the 
sum  insured  to  another,  it  is  unnecessary  for 
such  other,  in  an  action  on  the  policy,  to  show 
an  insurable  interest. 

2.  A  policy  issued  to  one  on  the  life  of  an- 
other,' the  former  not  having  an  insurable  inter- 
est, is  void  as  against  public  policy. 

3.  A  mother,  as  such,  has  not  an  insurable 
interest  in  the  life  of  her  son,  so  that  she  can 
take  out  a  policy  thereon. 

4.  A  complaint  on  a  policy  on  the  life  of  plain- 
tiff's son,  which  alleges  that  it  was  issued  to 
plaintiff,  cannot  be  claimed  to  declare  on  a  policy 
issued  to  the  son,  though  the  policy  is  made  an 
exhibit,  it  not  being  necessarily  inconsistent 
with  the  averment  that  it  was  issued  to  her. 

Appeal  from  circuit  court,  Vanderburg 
county;   H.  A.  Mattlson,  Judge. 

Action  by  Minnie  Hunn  against  the  Pruden- 
tial Insurance  Company  of  America.  Judg- 
ment for  plalnUff.  Defendant  appeals.  Re- 
versed. 

J.  E.  Williamson,  for  appellant  James  R 
Rucker,  for  appellee. 
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BLACK,  C.  J.  The  complaint  by  the  appel- 
lee, Minnie  Hunn,  against  tbe  appellant,  con- 
tained two  paragraphs,  both  based  upon  a 
certain  policy  of  life  insurance.  A  demurrer 
to  each  paragraph  for  want  of  sufficient  facts 
was  overruled.  The  verdict  for  the  appellee 
was  expressly  based  upon  the  second  para- 
graph, by  which  It  was  alleged,  in  substance, 
that  the  appellant.  In  consideration  of  the 
quarter-annual  payment  of  $4.88,  to  be  paid 
to  it  on  or  before  the  27th  day  of  February, 
May,  August,  and  November  In  every  year, 
executed  to  the  appellee  a  policy  of  insurance 
on  the  life  of  Thomas  S.  Hunn  for  $1,000,  on 
the  27th  day  of  May,  1895,  a  copy  of  which 
policy  was  made  an  exhibit.  It  was  further 
alleged  that  said  Thomas  S.  Hunn  died  on  the 
30th  day  of  August,  1896,  in  the  city  of  Evans- 
viUe,  Yanderburg  county.  In  this  state;  that 
the  appellee  was  his  mother,  and  that  the  pol- 
icy was  made  payable  to  her  as  such;  that 
proofs  were  furnished  the  appellant  of  the 
death  of  said  Thomas  S.  Hunn  on  tbe  26th 
day  of  September,  1896;  that  the  appellee 
performed  all  requirements  of  said  policy  on 
her  part  to  be  performed,  and  all  quarter-an- 
nual premiums  were  paid  to  the  appellant, 
and  receipted  for  by  it;  that  by  consent  and 
agreement  of  the  appellant  the  time  for 
tbe  payment  of  the  quarter-annual  premi- 
um or  payment  which  fell  due  on  the  27th 
day  of  August,  1886,  was  extended  by  it  to 
the  31st  day  of  August,  1886,  at  which  time 
it  was  fully  paid  to  it;  that  the  payment  of 
said  sum  of  $1,000  had  been  demanded  of  the 
appellant,  and  payment  had  been  refused,  al- 
though the  same  was  due,  wherefore,  etc.  In 
the  policy,  filed  as  an  exhibit,  the  appellant 
promised  to  pay  "unto  Minnie  Hunn,  ben^- 
ciary,  mother  of  Thomas  S.  Hunn,  of,"  etc., 
"herein  designated  as  the  insured,  or,  if  the 
insured  survive  the  beneficiary,  to  the  exec- 
utors, administrators,  or  aligns  of  the  in- 
sured, one  thousand  dollars,  Immediately  on 
acceptance  of  satisfactory  proofs  of  the  death 
of  the  insured,"  etc.  The  first  paragraph  was, 
in  effect,  the  same  as  the  second,  except  that 
the  first  did  not  contain  an  averment  of  de- 
mand (which  was  not  necessary,  the  action 
being  upon  a  promise  to  pay  a  certain  sum  of 
money  at  a  specified  place  to  a  designated 
person,  upon  acceptance  of  satisfactory  proofs 
of  the  death  of  a  person  named  during  the 
continuance  of  the  contract),  and  except,  also, 
that  the  first  did  not  contain  an  allegation  of 
extension  of  time  for  payment  of  tbe  pre- 
mium. 

The  complaint  does  not  show  in  either 
paragraph  that  the  api)ellee  had  any  Insurable 
Interest  in  the  life  of  Thomas  8.  Hunn,  unless 
the  averment  that  he  was  her  son  be  a  suffi- 
cient showing  in  that  regard.  Where  an  in- 
surance company  contracts  with  the  person 
whose  life  Is  insured  to  pay  the  sum  Insured 
to  another  person.  It  is  not  necessary  for  such 
other  person,  in  an  action  brought  by  him  up- 
on the  policy,  to  show  that  he  had  an  insura- 


ble interest  In  the  life  insured.  A  person  has 
an  Insurable  interest  ha  his  own  life,  and  he 
may  efCect  such  Insurance,  and  appoint  any 
one  to  receive  the  money  hi  case  of  his  death 
daring  the  existence  of  the  policy.  Invest- 
ment Co.  V.  Baum,  29  Ind.  236;  Insurance 
Oo.  V.  Sefton,  53  Ind.  380;  Insurance  Co.  v. 
Volger,  89  Ind.  672;  Association  v.  Houghton, 
103  Ind.  286,  2  N.  K,  763;  Amicli  v.  Butler; 
111  Ind.  678,  12  N.  B.  518;  Burton  v.  Insur- 
ance Co.,  119  Ind.  207,  21  N.  K  746.  A  policy 
issued  to  one  upon  the  life  of  another,  the 
former  having  no  Insurable  interest  in  the 
life  of  the  latter,  is  void;  It  being  a  wagering 
policy,  and  In  contravention  of  public  policy. 
Insnrance  Co.  v.  Hazard,  41  Ind.  116.  In  that 
case  It  was  said:  "In  our  opinion,  no  one 
should  hold  a  policy  upon  the  life  of  another, 
in  whose  life  he  had  no  Insurable  Interest  at 
the  time  he  acquired  the  policy,  whether  tbe 
policy  be  issued  to  him  directly  from  the  In- 
surer, or  whether  he  acquired  the  policy  by 
purchase  and  assignment  from  another." 
See,  also,  Amlck  v.  Butler,  111  Ind.  678,  12 
N.  E.  618.  It  Is  not  necessary  that  the  insura- 
ble interest  appear  on  the  face  of  the  policy, 
bnt  it  must  be  shown  In  an  a<;tlon  thereon. 
Whether  or  not  a  person  to  whom  a  policy  is 
issued  on  the  life  of  another  has  an  insura- 
ble interest  in  the  life  Insured  Is  a  question 
of  law,  dependent  upon  the  facts;  and,  in  a 
pleading  based  upon  the  policy,  the  facts  from 
which  the  conclusion  of  law  may  be  drawn 
should  be  stated.  Insurance  Co.  v.  Sefton,  53 
Ind.  380.  In  Burton  v.  Insurance  Co.,  119  Ind. 
207,  21  N.  E.  746,  It  was  decided  that,  as  a 
rule,  a  grandfather  Is  under  no  legal  obliga- 
tion to  support  or  provide  for  his  grandchild, 
and  that,  though  this  relationship  be  stated 
In  the  complaint,  the  court  cannot,  as  a  mat- 
ter of  law.  Infer  from  this  fact  alone  such 
an  Insurable  interest  In  the  life  of  the  grand- 
father as  will  uphold  a  policy  Issued  upon  his 
life  directly  to  the  grandchild.  In  Insurance 
Co.  V.  Volger,  89  Ind.  572,  which  Involved  a 
policy  of  Insurance  taken  out  by  a  daughter 
on  the  life  of  her  mother,  it  was  said:  "It 
will  be  observed  that  the  complaint  does  not 
show  that  the  appellee  had  at  the  time  of  re- 
ceiving the  policy,  or  afterwards,  any  insura- 
ble Interest  in  the  life  of  her  mother,  the  as- 
sured, unless  the  fact  of  the  relationship  of 
mother  and  daughter  gave  her  such  Interest 
The  law  Is  well  settled  that  a  policy  token 
by,  and  payable  to,  one  upon  the  life  of  an- 
other, in  the  continuance  of  whose  life  the 
assured  has  no  pecuniary  interest.  Is  void,  as 
being  against  public  policy.  •  •  •  The  in- 
surable Interest  in  tbe  Ufe  of  another  must  be 
a  pecuniary  Interest  Some  of  tbe  authorities 
tend  in  the  uirection  that  near  relationship,  as 
between  parent  and  child,  is  a  sufficient  foun- 
dation upon  which  to  rest  an  insurable  inter- 
est But  this  view  Is  not  sustained  by  the 
weight  of  authority."  It  was  held  hi  that 
case  that,  In  an  action  upon  a  policy  taken 
out  by  one  upon  the  life  of  another,  tbe  com- 
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plaint  must  state  facts  showing  that  the  for- 
mer bad  an  insurable  Interest  in  the  life  of 
the  latter. 

In  the  complaint  before  us  the  appellee  is 
represented  as  a  contracting  party,  and  the 
argument  on  behalf  of  the  appellee  proceeds 
in  part  upon  the  same  theory.  It  is  also 
claimed  In  argument  that  the  iKillcy  shows 
that  the  person  whose  life  was  insured  con- 
tracted with  the  appellant  A  policy  of  life 
insurance  Is  property.  It  is  a  chose  in  ac- 
tion. The  question  as  to  who  is  the  owner 
thereof,  with  right  to  sue  thereon,  when  there 
baa  been  no  assignment  of  the  contract,  de- 
I)ends  upon  the  question  with  whom  was  the 
contract  made,  to  whom  was  the  policy  Issued, 
by  the  insurance  company?  In  Insurance  Co. 
.  V.  Volger,  89  Ind.  572,  574,  it  was  said:  "It 
was  alleged  in  each  paragraph  of  the  com- 
plaint that  the  appellee  Insured  the  life  of  her 
mother,  that  the  policy  was  payable  to  the  ap- 
pellee, and  that  she  paid  seven  annual  premi- 
ums thereon.  Though  the  policy  was  payable 
to  the  appellee,  it  may  be,  if  it  had  been 
taken  out,  and  the  'premliuns  paid  by  her 
mother,  that  the  latter,  as  claimed  in  the  first 
cause  of  demurrer,  would  be  the  real  party 
in  interest,  and  that  in  such  case  the  action 
should  have  been  brought  by  her.  *  •  » 
But,  as  the  appellee  took  out  the  policy  and 
paid  the  premiums,  we  think  she  should  be  re- 
garded as  the  real  party  in  Interest,"— the 
complaint  of  the  appellee  In  that  case  being  in 
two  paragraphs,  one  seeking  specific  perform- 
ance of  the  contract  in  the  policy  to  issue  a 
paid-up  policy,  and  the  other  seeking  judg- 
ment in  a  certain  sum  for  premiums  paid  by 
the  appellee  on  the  policy.  See,  also.  Asso- 
ciation V.  Houghton,  103  Ind.  286,  2  N.  B. 
763.  In  case  the  person  insured  is  only  nomi- 
nally the  contracting  party,  while  the  bene? 
flclary  named  in  the  policy  "has  in  reality 
procured  the  insurance  and  paid  the  premi- 
ums, then,  in  order  that  the  transacticm  may 
be  taken  out  of  the  category  of  wagering  con- 
tracts, the  beneficiary  must  have  had  an  In- 
surable Interest  of  a  pecuniary  character,  or 
of  that  nature,  either  present  or  prospective, 
at  the  time  the  policy  bad  its  inception." 
Amlck  v.  Butter,  111  Ind.  678,  583,  12  N.  a 
oia  In  Society  v.  McDonald,  122  Pa.  St  324, 
330,  16  AU.  438,  it  was  said  that:  "Althongh 
the  policy  states  that  the  first  annual  pay- 
ment of  $24  was  paid  by  McDevltt  [the  person 
on  whose  life  the  policy  was  issued],  the 
plaintiff  [McDonald]  nnequlvocally  testified 
that  be  paid  all  the  money  that  was  paid  on 
it  It  is  very  plain  from  all  the  testimony 
that  McDevltt  simply  suffered  the  use  of  his 
name;  that  the  insurance  was  effected  at  the 
suggestion  of  McDonald,  or  McDonald's  wife, 
at  their  own  expense,  for  their  exclusive  bene- 
fit" It  was  held  that,  the  plaintiff  having 
no  Insurable  interest  in  the  life  of  McDevltt, 
there  was  nothing  to  support  the  policy.  The 
policy  set  forth  as  an  exhibit  in  the  case  be- 
fore us  might  have  been  executed  to  the  ap- 


pellee, as  alleged  in  the  complaint  There  Is 
nothing  in  the  policy  which  is  necessarily  in- 
consistent with  this  averment  in  the  com- 
plaint It  Is  a  well-settled  and  necessary  mle 
that  a  complaint  must  proceed  upon  some  def- 
inite theory.  The  appellee  cannot  be  per- 
mitted to  claim  that  the  complaint  declares 
upon  a  policy  Issued  to  her,  and  also  that  it  de- 
clares upon  a  policy  issued  to  the  person  whose 
life  was  insured.  It  must  be  treated  as  a  com- 
plaint on  a  policy  executed  to  the  appellee, 
and  therefore  cannot  be  held  sufficient  on  de- 
murrer.   The  Judgment  is  reversed. 


(21  Ind.  App.  m 
SHUFFLEBAROEB  v.  OIXBMAN. 
(Appellate  Court  of  Indiana.    Feb.  1,  1889.) 
Appeal— Retibw  or  Fisdikob. 
A  finding  on  conflicting  evidence  will  not 
be  distarbed. 

Appeal  from  circuit  court,. Morgan  county; 
George  W.  Grubb,  Judge. 

Action  by  Amanda  M.  Oileman  against  Wil- 
liam O.  Shufilebarger.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

W.  R.  Harrison  and  G  G.  Renner,  for  appel- 
lant.   Oscar  Matthews,  for  appellee. 

WILE7,  J.  Appellee  sued  appellant  in 
ejectment  before  a  Justice  of  the  peace,  and 
recovered  Judgment  for  possession  and  five 
dollars  damages.  Appellant  appealed  to  the 
court  below,  where  it  was  tried  by  the  court 
without  the  intervention  of  a  Jury,  resulting 
in  a  finding  and  Judgment  for  appellee.  Ap- 
pellant's motion  for  a  new  trial  was  overroled, 
and  on  appeal  he  liaa  assigned  error  (1)  that 
the  complaint  does  not  state  a  cause  of  action, 
and  (2)  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  Appellee  urges  that 
the  causes  assigned  for  a  new  trial  do  not  pre- 
sent any  question  for  review,  and  that  the 
evidence  is  not  in  the  record.  The  reasons 
assigned  in  the  motion  for  a  new  trial  are 
statutory,  and,  while  the  language  used  is  not 
In  strict  harmony  with  the  wording  of  the 
statute,  yet,  although  the  objections  urged, 
both  against  the  motion  for  a  new  trial  and 
to  the  evidence  not  being  in  the  record,  are 
somewhat  technical,  it  is  proper  for  ns  to 
waive  such  technicalities,  and  decide  tiie  case 
upon  its  merits. 

Appellant  was  a  tenant  of  appellee,  onder  a 
written  lease.  By  the  terms  of  the  lease,  the 
tenancy  commenced  on  March  1,  1896,  and 
ended  on  the  last  day  of  February,  1898.  At 
the  expiration  of  this  lease,  appellant  held 
over,  and  he  contends  that  his  so  holding  over 
was  by  a  subsequent  agreement  with  appellee 
that  he  was  to  have  the  premises  for  another 
year.  The  only  question  discussed  by  appel- 
lant is  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  and  decision  of  the  trial  court 
As  the  appellate  tribunal  wUl  not  weigh  the 
evidence  where  there  is  a  conflictt  and  there 
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l8  some  etidence  In  tbe  record  to  sapport  the 
judgment,  tbcie  must  be  an  affli;mance,  unless 
some  reversible  error  is  presented 'b7  the  rec- 
ord. In  the  case  before  ns  tbe  record  does 
not  present  any  question,  and  no  question  la 
dlscnssed,  as  we  hare  seen,  except  that  the 
evidence  does  not  support  the  finding.  Appel- 
lant Insists  that  on  August  5,  1897,  before  the 
expiration  of  hla  tenancy  under  the  lease,  he 
entered  Into  an  agreement  with  appellee  to 
the  effect  that  he  was  to  have  tbe  use  of  tbe 
premises  another  year,  beginning  March  1, 
189S.  As  this  was  an  atBrmatlve  defense  to 
appellee's  cause  of  action,  it  was  necessary 
for  him  to  establish  this  subsequent  agree- 
ment by  a  preponderance  of  the  evidence. 
The  decision  therefore  rests  upon  the  question: 
Did  appellant  and  appellee  enter  into  an  agree- 
ment whereby  appellant  was  to  have  the 
premises  for  a  year  from  March  1,  18987  Ap- 
pellee testified  that  she  did  not  make  any 
■ucb  agreement,  and  gave  appellant  no  per^ 
mission  to  remain  after  tbe  last  day  of  Feb- 
ruary, 1888.  Appellant  claims,  and  so  testi- 
fied, that  tbe  agreement  be  relied  upon  waa 
made  in  the  office  of  one  E.  E.  Stevenson,  in 
Indianaiwlis.  Mrs.  Hanch  testified  that  she 
was  at  the  office  of  Mr.  Stevenson  on  said 
day,  and  heard  all  that  was  said,  and  saw 
all  that  was  done,  and  that  no  such  agree- 
ment was  made.  Mr.  E.  E.  Stevenson  testi- 
fied that  appellant  and  appellee,  Mrs.  Hanch, 
and  a  Mr.  Park  came  to  his  office  on  the  oc- 
casion named;  that  appellant  brought  with 
him  a  written  lease;  that  appellant  read  over 
the  lease  be  had;  that  It  was  not  satisfactory 
to  appellee;  that  he  (Stevenson)  told  them 
that  he  would  write  a  lease  that  he  thought 
would  salt;  that  there  was  a  difference  be- 
tween them  as  to  the  rent  to  be  paid,  and  tbe 
■nrety  appellant  waa  to  give  to  secure  the 
payment  of  rent;  that  the  lease  he  did  pre- 
pare was  not  satisfactory  to  appellant;  that 
there  waa  also  a  difference  between  them  as 
to  repair  work  that  appellant  was  to  do;  that 
they  left  his  office  without  coming  to  any 
agreement  upon  that  point;  that  when  they 
left  hla  office  tbey  said  they  would  come  back 
the  next  week,  and,  If  they  could  agree,  they 
would  sign  the  lease.  The  evidence  further 
shows  that  appellant  and  appellee  did  not  re- 
tnm  to  Mr.  Stevenson's  office,  that  tbe  lease 
was  never  signed,  and  that  it  was  afterwards 
destroyed.  In  behalf  of  the  appellant  there 
is  some  evidence  that  an  agreement  waa 
reached  in  the  office  of  Mr.  Stevenson  on  the 
day  mentioned,  between  appellant  and  ap- 
pellee, as  to  all  tbe  terms  and  conditions  of 
the  lease;  that  It  waa  not  signed  on  that  day, 
because  it  was  late,  and  they  agreed  to  meet 
there  the  following  Tuesday  to  sign  the  lease; 
that  appellant  went  to  the  office  of  Mr.  Ste- 
venson on  that  day  to  sign  th^  lease  and  per- 
form his  part  of  the  agreement,  but  It  is  not 
claimed  by  appellant  that  the  lease  was  ever 
executed.  Appellant  testified  to  these  facte^ 
and  waa  corroborated  by  another  witness. 
Appellant  also  testified  that  he  sowed  some 


wheat  on  the  farm  in  the  fan  of  1867,  in  the 
belief  that  he  had  leased  it  for  tbe  year  fol- 
lowing; but,  as  to  this,  appellee  testified  that 
she  told  appellant  she  did  not  want  him  to 
sow  any  wheat,  and  -that  she  woald  not  suffer 
It  to  be  done  under  any  circnmstancee.  There 
Is  a  great  deal  of  evidence  about  matters 
wblch  have  no  relevancy  to  the  real  question 
in  issue,  and  we  need  not  refer  to  it  Tbe  trial 
court  had  the  witnesses  before  it  heard  all 
the  evidence,  and  determined  all  material 
questions  of  fact  in  favor  of  appellee.  From 
the  evidence  tbe  trial  court  could,  and  doubt- 
less did,  conclude  that  the  minds  of  the  par- 
ties never  met,  and  hence  never  agreed  upon 
any  contract  for  a  continuance  of  the  leasee 
In  any  event  there  is  an  abundance  of  evi- 
dence from  which  the  court  could  have  reach- 
ed the  conclusion  it  did,  and,  there  being  evi- 
dence to  support  the  Judgment  we  cannot  dl^ 
torb  it    The  Judgment  Is  affirmed. 


(U  Ind.  App.  534' 
DRAKE  T.  GROUT  at  aL 
(Appellate  Ck>art  of  Indiana.    Feb.  2,  1809.) 
Flbadino — Exhibit— Street  Impbovimbnt—  Aa- 

SESBMBNT. 

1.  A  paper,  not  the  fonndatlon  of  tbe  action, 
cannot  be  made  part  of  the  complaint  by  filing  it 
with  it  ai  an  exhibit. 

2.  An  answer  to  a  complaint  for  an  assess- 
ment for  street  improvement,  which  alleges  that 
the  whole  cost  was  assessed  on  defendant's  lot 
and  none  on  the  property  on  the  other  side  of 
the  street,  and  that  defendant  has  paid  half 
thereof,  and  that  this  was  all  tbe  property  was 
liable  for,  states  a  good  defense;  Acts  1895,  p. 
884,  i  5,  providing  that  the  cost  of  street  im- 
provement shall  be  apportioned  on  the  landa 
abutting  on  the  part  of  the  street  improved. 

Appeal  from  superior  court  Marion  county; 
Vinson  Carter,  Judge. 

Action  by  Robert  B.  Drake  against  Charles 
S.  Orout  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

E.  A.  Parker,  for  appellant  EL  J.  Mllligan, 
for  appellees. 

COMSTOCK,  J.  Appellant  Instituted  flila 
action  against  appellees  to  foreclose  a  lien  for 
atreet  improvement  assessment  against  lot 
No.  1  of  Fletcher's  addition  to  the  city  of  In- 
dianapolis. The  work  contracted  to  be  done 
was  the  filling  of  what  Is  designated  In  tbe 
complaint  as  the  "State  Ditch"  in  the  city  of 
Indianapolis.  A  copy  of  the  contract  for  tbe 
performance  of  the  work  entered  into  between 
the  board  of  public  works  of  said  city  and 
appellant  and  of  tbe  assessment  roll  for  aald 
work,  are  made  parts  of  the  complaint  An 
attempt  is  made  to  show  the  location  and  di- 
rection, with  reference  to  said  lot  of  the  ditch 
by  a  diagram,  which  Is  filed  with  the  com- 
plaint as  an  exhibit  This  exhibit  is  not  how- 
ever, the  foundation  of  the  action,  and  cannot 
be  made  a  part  of  tbe  complaint  by  attaching 
it  thereto  and  naming  It  an  exhibit 

Appellees  filed  the  following  answer:  "For 
answer  to  the  amended  complaint  herein,  the 
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defendants  say  tbat  Que  contract  for  the  Im- 
proTement  of  Columbia  ayenue,  mentioned  in 
the  complaint,  was  awarded  to  the  plaintiff  as 
alleged,  but  that  tbe  price  for  said  improve- 
ment waa  three  and  io/im  dollars  (|3.50)  per 
lineal  foot  on  each  side  of  said  street,  include 
ing  street  intersections;  that  the  total  length 
of  said  improvement  was  twenty  (20)  feet, 
and  the  total  cost  of  said  improvement  was 
one  hundred  and  forty  dollars  ($140.00);  that 
one-bait  of  the  street  intersections  was  appor- 
tioned upon  the  lots  and  land  abutting  upon 
tbe  Intersecting  street  for  a  distance  to  the 
■treet  line  of  tbe  first  street  extending  across 
the  said  intersecting  street  in  either  direction 
from  said  C<^umbla  avenue  in  the  sum  of 
tlilrty-flve  dollars  ($35.00),  leaving  one  hun- 
dred and  five  dollars  ($105.00)  to  be  assessed 
upon  the  property  on  Columbia  avenue  abut- 
ting upon  the  part  of  the  street  improved  as 
alleged  In  the  complaint  And  defendants  say 
that  the  whole  of  said  one  hundred  and  five 
dollars  ($105.00)  was  assessed  upon  the  prop- 
erty of  the  defendant  Charles  S.  Grout,  and 
no  part  of  the  said  one  hundred  and  five  dol- 
lars was  assessed  upon  the  property  directly 
opposite  of  the  property  of  said  defendant 
Charles  S.  Grout,  nor  upon  any  other  property. 
And  on  account  of  said  Intersecting  street  the 
aald  property  of  Charles  4.  Grout  was  as- 
sessed of  said  thirty-five  dollars  the  sum  of 
tour  and  *t/ioo  dollars  ($1.37),  which  he  fully 
paid  before  this  action  was  begun;  and  said 
Charles  S.  Grout  also  paid,  before  this  action 
was  begun,  the  one-halt  of  said  one  hundred 
and  five  dollars,  to  wit,  the  sum  of  fifty-two 
and  ••/!««  dollars,  and  all  interest  thereon. 
And  defendants  say  that  said  assessment  is 
improper  and  illegal;  that  before  this  action 
was  begun  the  full  amount  for  which  the 
property  mentioned  in  the  complaint  was  lia- 
ble on  acount  of  said  improvement  was  fully 
paid,  and  neither  defendant  has  signed  any 
waiver,  or  exercised  or  claimed  the  option  of 
paying  tbe  assessments  in  installments."  The 
demurrer  to  this  answer,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute ft  defense  to  plaintiff's  cause  of  action, 
was  overruled.  Appellant  refusing  to  plead 
further.  Judgment  was  rendered  against  him 
for  costs.  This  action  of  the  trial  court  Is  tbe 
error  presented  by  this  appeal. 

It  will  be  observed  that  the  answer  attacks 
only  the  amount  of  the  assessment  Under 
the  statute,  this  right  is  given  when,  as  in  the 
case  before  us,  the  property  owner  has  not 
signed  any  waiver,  or  exercised  or  claimed 
the  option  of  paying  the  assessments  In  In- 
stallments. Acte  1S95,  pp.  386,  3S7.  Section 
6  of  the  same  act  at  page  384,  provides: 
"•  •  •  The  flost  of  any  street  or  alley 
Improvement  shall  be  estimated  according  to 
tbe  whole  length  of  the  street  or  alley,  or  so 
much  thereof  to  be  Improved  as  Is  uniform  in 
the  extent  and  kind  of  the  proposed  Improve- 
ment per  running  toot,  and  the  total  cost 
thereof,  exclusive  of  one-half  the  cost  of  street 
and  alley    intersections,  shall  be  apportioned 


upon  the  lands  or  lots  abutting  tbereoa  Tbe 
remaining  one-half  cost  of  street  and  alley 
Intersections-  shall  be  apportioned  upon  the 
lands  or  lots  abutting  on  the  street  or  alley 
intersecting  the  street  or  alley  under  Improve- 
ment for  a  distance  to  the  street  Una  of  the 
first  street  extending  across  the  said  inter- 
secting street  or  alley  in  either  direction  from 
tbe  street  or  alley  improved,"  etc.  The  rec- 
ord presents  ft  case  of  ordinary  street  im- 
provement, in  which  It  appears  from  the  an- 
swer that  the  property  against  which  It  !s 
sought  to  enforce  the  lien  has  paid  one-half 
the  cost  of  the  improvement  wbldi  Is  all, 
under  the  averments  of  the  answer  and  the 
Statute,  that  could  be  legally  assessed  against 
it.    Judgment  affirmed. 


(21  Ind.  App.  S09) 
TOUNQ  et  aL  t.  YOUNG  et  aL 
(Appellate  Coort  of  Indiana.     Jan.  81,  1SJ9.) 

CONTBAOTOB'S  BOKS— CBATIOB    IS  PUINS— ACtlOS 

— Parties. 

1.  A  bond  by  C.  as  principal,  and  Y.  as  snrety, 
binding  themselves  to  school  trustees,  condi- 
tioQed  that  C.  has  filed  a  proposal  for  construct- 
ing a  school  house,  and  that  if  0.  enters  into  s 
contract  with  the  trustees  for  such  construction, 
and  faithfully  performs  it  and  pays  the  debts 
incurred  in  the  prosecution  of  the  work,  and 
saves  said  trustees  harmless  on  account  of  any 
damage  to  any  one  arising  from  any  cause  in 
connection  with  the  work,  it  shall  b«  void,  in- 
ures to  the  benefit  of  persons  famishing  work  or 
material,  and  they  can  sue  thereon  without  the 
trustees  being  parties. 

2.  Where  the  construction  contract  is  part  of 
the  builder's  bond,  and  provides  that  changes 
can  be  made  in  the  plans  and  specifications  in 
the  manner  therein  stated,  such  changes  do 
not  release  the  surety. 

Appeal  from  circuit  court;  Tipton  county; 
L.  J.  Kirkpatrick,  Judge. 

Action  by  Wiillana  B.  Young  against 
Bmanuel  R.  Coxen  and  others.  From  a  judg- 
ment for  piaintiec  and  one  of  tbe  defendants, 
certain  defendants  appeaL    Affirmed. 

Glfford  &  (Toleman  and  Oglebay  ft  Ogle- 
bay,  tor  appellants.  Waugh,  Kemp  &  Waugb, 
for  appellees. 

HENLEY,  J.  This  action  was  begun  by 
appellee  William  B.  Young  against  appel- 
lants Emanuel  R.  Coxcn  and  Samuel  J.  Po^ 
ter,  as  principals,  and  William  B.  Young, 
William  J.  Minor,  Leonard  Compton,  Joseph 
A.  Innis,  and  Senaca  G.  Young,  as  sureties, 
on  a  bond  given  to  the  trustees  of  the  school 
city  of  Tipton,  to  secure  the  faithful  perform- 
ance of  a  contract  entered  into  by  the  prin- 
cipals on  said  bond  and  such  trustees,  where- 
in said  Coxen  and  Porter  agreed  to  build  a 
school  house  In  the  city  of  Tipton.  The  bond 
sued  upon,  and  which  is  made  a  part  of  the 
complaint  is  as  follows:  "Know  all  men  by 
these  presents,  that  E.  B.  Coxen  and  S.  J. 

Porter,  contractors,  as  principals,  and , 

as   sureties,   are  Jointly   and   severally  held 
and  firmly  bound  unto  E.  H.  Shirk,  A.  F. 
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Groye,  and  A.  F.  Moore,  as  school  trustees  of 
the  city  of  Tipton,  Indiana,  or  their  suc- 
cessors, in  the  penal  sum  of  ten  thousand 
(?10,000.00)  dollars,  for  the  payment  of  which, 
well  and  truly  to  be  made  and  done,  we  joint- 
ly and  severally  bind  ourselves,  our  heirs,  ex- 
ecutors, administrators,  and  assigns.  Sign- 
ed and  sealed  and  dated  this  28th  day  of  May, 
1894.  The  condition  of  the  above  obligation 
is  such  that  the  said  E.  R.  C!oxen  and  S.  J. 
Porter,  contractors,  of  Elwood  and  Tipton, 
Indiana,  have  filed  their  proposal,  which  Is 
made  a  part  hereof,  for  furnishing  such  ma- 
terials as  is  specified,  and  performing  all 
labor  necessary  to  erect,  finish,  and  complete 
a  two-story  brick  school  buUding,  with  stone 
foundation,  on  school  lot  at  the  southwest 
comer  of  Gale  and  Armstrong  streets.  In  the 
city  of  Tipton,  Tipton  county,  Indiana,  ac- 
cording to  the  plans,  specifications,  and  de- 
tail drawings  prepared  by  James  BeufC, 
architect,  of  Kokomo,  Ind.,  and  adopted  by 
said  school  board,  and  which  plans,  specifica- 
tions, and  detail  drawings  are  considered  to 
be,  and  are  hereby  made,  a  part  hereof: 
Now,  if  the  said  E.  R.  Coxen  and  S.  J.  Porter 
will  enter  into  a.  written  contract  with  the 
said  Tipton  school  trustees  for  the  proper  ex- 
ecution and  completion  of  said  building,  and 
do  faithfully  perform  and  execute  the  work 
6o  bid  for  to  the  satisfaction  and  acceptance 
of  the  superintendent  in  charge  -of  said  work, 
and  to  the  satisfaction  and  acceptance  of  said 
school  trustees,  and  In  accordance  with  and 
agreeable  to  the  plans,  specifications,  and  de- 
tail drawings  aforesaid,  and  that  the  said 
contract,  if  awarded,  shall  be  made  a  part 
hereof,  and  promptly  pay  all  the  debts  incur- 
red in  the  prosecution  of  said  work,  includ- 
ing Ial>or  and  materials  furnished,  and  that 
they  will  Indemnify  and  save  harmless  the 
said  school  trustees  from  any  and  all  liabil- 
ities to  any  i>erson,  persons,  or  corporation 
on  account  of  any  damage  to  the  property 
of  any  person,  persons,  or  corporation  arising 
from  any  cause  whatever  in  any  way  con- 
nected with  the  construction  of  the  work  so 
bid  for,  then  this  bond  be  void;  else  In  ftill 
force  and  effect  E.  R.  Coxen.  8.  J.  Porter. 
W.  B.  Young.  Wm.  J.  Minor.  L.  C!ompton. 
3.  A.  Innis.  S.  G.  Young."  The  complaint 
avers  that  appellee  William  R.  Young  furnish- 
ed labor  and  material  in  the  construction  of 
said  building;  that  the  material  so  furnish- 
ed consisted  of  the  paint  to  be  used  to  paint 
said  building,  and  the  labor  furnished  was 
in  putting  the  paint  upon  the  buUding.  The 
execution  of  the  bond,  as  set  out  herein,  is 
alleged,  and  the  further  fact  that  there  is 
due  and  unpaid  to  said  appellee,  for  such 
labor  and  material,  the  sum  of  $125,  for  which 
he  demands  judgment  The  defendants  who 
were  sureties  on  said  bond  in  suit  filed  a  de- 
murrer to  the  complaint,  alleging  as  cause 
want  of  sufiicient  facts  and  a  defect  of  par- 
ties defendant.  This  demurrer  was  over- 
ruled.   The  appellee  Compton,  who  was  one 


of  the  defendants  in  the  lower  court,  filed  a 
cross  complaint  against  appellee  Young  and 
the  principals  and  bis  co-sureties  on  the  bond 
in  suit  The  cross  complaint  of  Compton  is 
substantially  the  same  as  the  complaint  of 
appellee  Young,  and  is  founded  on  a  claim 
for  labor  and  material  furnished  by  said 
Compton  in  the  construction  of  said  school 
building  under  the  contract  of  Coxen  and  Por- 
ter. Appellants  demurred  to  the  cross  com- 
plaint of  Compton  for  the  same  reasons  as 
are  stated  in  the  demurrer  filed  to  the  com- 
plaint This  demurrer  was  overruled.  After- 
wards appellants  William  B.  Young,  Senaca 
G.  Young,  Joseph  A.  Innls,  and  William  J. 
Minor  filed  r  cross  complaint  against  Eman- 
uel R.  Co.XvJ.  Samuel  J.  Porter,  William  R. 
Young,  "Lenn"  Compton,  and  the  school  city 
of  Tipton,  which  admits  the  execution  of  the 
bond  in  suit,  the  building  of  the  school  house 
by  the  contractors  Coxen  and  Porter,  and  that 
there  are  debts  due  and  owing  from  said 
contractors  to  the  appellees  Young  and  Comp- 
ton, but  it  avers  that  the  cross  complaloants 
are  the  sureties  on  the  bond  In  suit,  and  that 
the  school  city  of  Tipton  owes  to  said  con- 

i  tractors  a  sum  of  money  sufficient  to  pay  all 
the  debts  due  on  account  of  said  building,  and 
that  said  Coxen  and  Porter  are  insolvent. 
The  relief  asked  in  said  cross  complaint  is 
that  the  said  school  city  of  Tipton  be  requir- 
ed to  account  for  the  money  due  from  It  to 
the  said  Coxen  and  Porter,  and  pay  the  same 
into  court,  to  be  applied  upon  this  indebted- 
ness of  Coxen  and  Porter  under  said  contract 
due  to  William  R.  Young  and  Iieonard  Comp- 
ton.   A  demurrer  for  want  of  facts  directed 

i  to  said  cross  complaint  by  the  appellees  was 
sustained.  Afterwards  the  appellants  Wil- 
liam B.  Young,  Senaca  G.  Young,  Joseph  A. 
Innis,  and  William  J.  Minor  filed  a  second 
paragraph  of  answer,  directed  to  the  appel- 
le(!S'  complaint  and  to  the  cross  complaint  of 
Compton,  admitting  the  execution  of  the 
bond,  but  alleging  that,  at  the  time  the  bond 
was  given,  there  were  certain  plans  and  speci- 
fications adopted,  and  that  said  bond  was  ex- 
ecuted and  was  Intended  to  cover  the  con- 
struction of  a  house  as  described  in  the  plans 
and  specifications  at  the  time  the  bond  was 
signed,  but  that,  after  the  execution  of  the 
bond  and  the  making  of  the  contract,  the  said 
school  city  of  Tipton  caused  the  plans  and 
specifications  of  said  building  to  be  changed, 
thereby  increasing  Its  cost  more  than  $1,000, 
which  changes  were  made  without  the  knowl- 
edge or  consent  of  the  bondsmen.  Appel- 
lees' demurrer,  for  want  of  facts,  directed  to 
this  inswer,  was  also  sustained. 

The  alleged  errors  of  the  lower  court  pre- 
sented by  appellants  are— First,  the  ruling  of 
the  lower  court  in  overruling  the  demurrer 
to  the  complaint;  second,  the  overruling  of 
the  demurrer  to  the  cross  complaint  of  Leon- 
ard Compton;  third,  sustaining  the  separate 
demurrers  of  appellees  Compton  and  Young 
to  the  cross  complaint  of  appellants;  fourth. 
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sustaining  the  separate  demurrers  of  appel- 
lees Gompton  and  Young  to  the  second  para- 
graph of  appellants'  answer. 

The  first  and  second  errors  discussed  la- 
Tolve  the  same  question.  It  Is  contended  by 
appellants'  counsel  that  whatever  right  or 
remedy  appellees  have  against  such  sureties 
on  the  bond  in  suit  Is  the  result  of  equities 
against  such  sureties,  and  not  the  result  of 
any  contractual  relations  which  exist  be- 
tween them  by  ylrtue  of  said  contract. 
Counsel  argue  from  this  standpoint  that  th^ 
school  city  of  Tipton  was  a  necessary  party 
defendant  to  the  complaint  of  appellee  Young 
and  to  the  cross  complaint  of  Compton.  In 
this  position  we  think  counsel  are  In  error. 
It  is  well-settled  law  In  this  state  that  the 
person  for  whose  benefit  a  contract  Is  made 
with  another  may  maintain  an  action  on 
such  contract  Judson  v.  Romaine,  8  Ind. 
App.  390,  35  N.  E.  912;  Waterman  ▼.  Mor- 
gan, 114  Ind.  237,  16  N.  B.  590;  Carnahan 
v.  Tousey,  93  Ind.  561;  Williams  v.  Mark- 
land,  15  Ind.  App.  669,  44  N.  E.  662.  Such 
a  bond  as  the  one  In  suit  is  valid,  and  can  be 
enforced  by  any  person  to  whom  the  prin- 
cipal is  indebted  for  work  or  material  under 
the  contract  secured  by  the  bond.  Its  pro- 
visions are  intended  to  Inure  to  the  benefit 
of  those  who  furnish  the  labor  and  material 
to  the  contractor,  this  being  their  only  pro- 
tection, they  not  being  permitted  to  secure 
a  lien  upon  buildings  of  this  class.  It  is  a 
contract  made  by  the  trustees  of  the  school 
city  of  Tipton  for  the  benefit  of  the  laborers 
and  material  men;  and  the  letting  of  the 
building  contract,  and  the  fact  that  the  con- 
tractors agreed  to  pay  for  all  labor  and  ma- 
terial, were  a.  sufficient  consideration  upon 
which  to  rest  the  undertaking.  Williams  T. 
Markland,  supra. 

The  school  city  of  Tipton  could  not  have 
been  made  liable  upon  the  complaint  of  ap- 
pellee Young,  or  upon  the  cross  complaint  of 
Compton,  and  was  not  a  necessary  party  de- 
fendant in  either  instance. 

As  to  the  third  error  assigned,  the  cross 
complaint  of  appellants  did  not  state  a  canse 
of  action  against  either  of  the  appellees.  In 
fact,  no  relief  was  demanded  as  against  them. 
The  Judgment  asked  in  the  cross  complaint 
under  consideration  is  against  the  school  city 
of  Tipton  alone.  The  record  does  not  show 
that  the  school  city  of  Tipton  either  demur- 
red to  or  answered  said  cross  complaint,  and 
no  judgment  was  rendered  upon  said  cross 
complaint  cither  for  or  against  said  school 
city;  hence  there  was  no  Judgment  or  ruling 
in  the  lower  court  testing  the  sufficiency  of 
this  cross  complaint  as  to  the  school  city  of 
Tipton. 

It  is  next  contended  by  counsel  for  appel- 
lants that  the  court  erred  In  sustaining  ap- 
pellees' demurrer  to  the  second  paragraph  of 
the  answer  of  appellants  William  B.  Young, 
Benaca  O.  Young,  Joseph  A.  Innls,  and  Wil- 


liam J.  Minor,  which  was  directed  to  the 
complaint  of  appellee  Young  and  the  cross 
complaint  of  Compton.  As  we  have  hereto- 
fore stated,  this  answer  alleged  that  the  plans 
and  specifications  were  d^arted  from,  and  a 
larger  and  more  costly  building  was  erected, 
and  that  the  changes  were  made  without  the 
knowledge  or  consent  of  appellants,  who  are 
the  sureties  on  the  bond  In  suit  Tbe  cases 
cited  by  counsel.  In  which  It  Is  held  that 
sureties  are  entitled  to  stand  on  tbe  strict- 
ness of  their  obligation,  and  that  tbe  con- 
tract of  suretyship  cannot  be  held  to  extend 
beyond  the  strict  scope  of  Its  terms,  and  can- 
not be  extended  by  implication,  clearly  pro- 
nounce the  well-settled  rule  of  law  on  that 
subject  in  this  state.  Irwin  v.  Kilbam,  104 
Ind.  118,  3  N.  E.  650;  Hart  v.  State,  120  Ind. 
83,  21  N.  E.  654,  and  24  N.  E.  157;  Dunlap 
V.  Eden  (Ind.  App.)  44  N.  E.  661;  City  of 
Lafayette  v.  James,  92  Ind.  240;  Town  of 
Salem  v.  McClintock,  16  Ind.  App.  656,  40 
N.  B.  39.  But  in  this  case  the  contract  of 
Porter  and  Coxen  with  the  trustees  of  tbe 
school  city  of  Tipton,  under  which  the  build- 
ing was  erected,  and  to  secure  the  faithful 
performance  of  which  the  bond  in  suit  was 
given,  was  referred  to  in  the  bond,  and  was 
made  a  part  of  it  as  fully  as  if  it  had  been 
written  therein.  In  this  contract  it  was  pro- 
vided: "Should  any  alterations  be  required 
in  the  work  shown  or  described  by  the  draw- 
ings or  specifications,  a  fair  and  reasonable 
valuation  of  the  work  added  or  omitted  shall 
be  made  by  the  architect,  and  the  sum  here- 
in agreed  to  be  paid  for  the  work,  accordiog 
to  the  original  specifications,  shall  be  Increas- 
ed or  diminished,  as  the  case  may  be.  In 
case  such  valuation  is  not  agreed  to,  the  con- 
tractors shall  proceed  with  the  alteration, 
upon  the  written  order  of  the  architect,  and 
the  valuation  of  the  work  added  or  omitted 
shall  be  referred  to  three  (3)  arbitrators,  no 
one  of  whom  shall  have  been  personally  con- 
nected with  the  work  to  which  these  pres- 
ents refer,  to  be  appointed  as  follows:  One 
by  each  of  the  parties  to  this  contract,  and 
the  third  by  tbe  two  thus  chosen;  the  deci- 
sion of  any  two  of  whom  shall  be  final  and 
binding;  and  each  of  the  parties  hereto  shall 
pay  one-half  of  the  expense  of  such  refer- 
ence." The  averments  of  tbe  answer  do  not 
show  that  the  parties  to  the  building  con- 
tract exceeded  their  authority  in  the  changes 
made  by  them.  The  construction  contract 
being  a  part  of  the  bond,  and  It  being  pro- 
vided therein  that  changes  could  be  made 
in  the  plans  and  specifications  of  the  build- 
ing In  the  manner  therein  stated,  the  sure- 
ties thereby  consented  in  advance  to  any  de- 
partures from  the  original  plan  which  were 
within  a  strict  construction  of  the  contract 
Smith  V.  Molleson,  148  N.  Y.  241,  42  N.  K. 
669.  It  was  simply  a  matter  of  contract,  and 
the  answer  does  not  show  an  abuse  of  its 
terms.    Tbe  Judgement  is  affirmed. 
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(21  Ind.  App.  520) 

STATE  ▼.  SCHOONOVBR  et  al. 
(Appellate  Coui-t  of  Indiana.  Feb.  1,  1899.) 
Ckiminal  Law— Con-tin uan'CE — Admission. 
Though,  under  Horner's  Rev.  St.  1897,  8 
1782,  defendant,  in  a  criminal  case,  to  avoid  a 
continuance  aslced  by  the  prosecntor  for  an  ab- 
sent witness,  must  admit  as  true  the  facts  the 
prosecutor  states  he  expects  to  prove,  yet  where 
the  prosecutor  malces  a  statement  of  what  facts 
the  absent  witness  would  testify  to,  and  defend- 
ant merely  admits  the  "statement,"  and  trial 
proceeds  without  objection,  defendant  can  deny 
the  truth  of  the  facts  to  which  it  is  claimed  the 
witness  would  testify. 

Appeal  from  circuit  court,  Greene  county; 
W.  W.  Moffltt,  Judge. 

Cora  Schoonover  and  another  were  tried 
for  adultery,  and  acquitted,  and  the  state  ap- 
peals.   Affirmed. 

William  A.  Ketcbam  and  Obarlea  L  Hunt, 
for  the  State. 

COMSTOCK,  J.  The  appellees,  Cora 
Schoonover  and  Roy  Hencey,  were  prosecuted, 
by  affidavit  and  Information,  in  the  Greene 
circuit  court,  for  the  crime  of  adultery.  Said 
case  was  called  for  trial  on  the  12th  day  of 
September,  1898,  In  the  Greene  circuit  court, 
and  the  state  of  Indiana  announced,  through 
its  prosecuting  attorney,  that  the  state  was 
not  ready  for  trial  because  of  the  absence 
of  Maggie  Schoonover,  and  asked  for  a  con- 
tinuance of  said  cause  on  account  of  the  ab- 
sence of  said  witness.  Thereupon  the  defend- 
ants' attorneys  stated,  in  open  court,  before 
his  honor,  WlUlam  W.  Moffltt,  sole  Judge,  that 
the  defendants  did  not  require  the  prosecut- 
ing attorney  to  set  out.  In  his  application  for  a 
continuance,  any  of  the'  formal  parts  required 
In  such  an  application,  but  that  all  the  defend- 
ants asked  and  required  of  the  prosecuting  at- 
torney for  a  continuance  of  said  cause,  on  ac- 
count of  the  absence  of  said  witness,  was 
for  said  prosecuting  attorney  to  write  out  the 
statement,  and  sign  the  same,  setting  out 
fully  what  the  said  absent  witness  would  tes- 
tify to,  which  was  accordingly  done  by  the 
prosecuting  attorney,  and  filed,  and  there- 
upon, without  any  objection  to  the  formality 
of  the  application,  the  defendants  stated  in 
open  court  to  bis  honor,  through  their  attor- 
neys, that  "they  would  admit  the  statement 
of  the  prosecuting  attorney  so  set  out  on 
paper  as  aforesaid,  and  would  go  to  trial"; 
and  thereupon  the  state,  for  the  reason  of  the 
admission  of  the  application  and  the  state- 
ment set  ont  on  paper  as  the  evidence  of 
said  witness,  announced  that  It  was  ready 
for  trial,  and  entered  upon  the  trial  of  said 
cause,  and,  as  a  part  of  the  evidence  for  the 
state,  the  prosecuting  attorney  read  said 
statement  and  application  for  a  continuance 
in  evidence  to  the  Jury  as  the  testimony  of 
Maggie  Schoonover;  that,  durtaig  the  intro- 
duction of  the  evidence  for  the  defendants, 
the  defendant  Cora  Schoonover  was  called  as 
a  witness,  and  was  asked,  among  other  things, 
In  a  question  Incorporating  the  said  statement 


of  the  prosecuting  attorney  for  a  conthiuance, 
whether  or  not  said  statement  was  true, 
which  statement  she  was  permitted,  over  ob- 
jections of  the  prosecuting  attorney,  to  deny. 
The  prosecuting  attorney  at  the  time  except- 
ed and  objected  .to  the  ruling  of  the  court, 
and  the  court  then  permitted  the  witness  to 
answer  said  question,  and  deny,  the  state- 
ments made  in  said  application  for  a  con- 
tinuance. 

"This  appeal  Is  prosecuted  by  the  state," 
to  use  the  language  of  the  appellant's  brief, 
"for  the  purpose  of  testing  a  reserved  ques- 
tion of  law;  that  Is,  may  the  defendants  in 
a  criminal  case  admit  the  statement  of  the 
prosecuting  attorney  set  out  on  paper  for  a 
continuance,  and  go  to  trial,  and,  after  the 
application  and  statement  is  read  in  evidence 
to  the  Jury,  be  permitted  to  introduce  evi- 
dence in  their  behalf  denying  the  truth  of 
the  statement  and .  application  of  the  state- 
ments therein  made?"  Whether  such  denial 
may  be  made  must  depend  upon  the  state- 
ment admitted.  Upon  the  subject  of  admis- 
sions to  avoid  the  continuance  of  the  trial 
of  a  cause  on  account  of  the  absence  of  a 
witness,  the  sections  of  our  statute  are  num- 
bers 1781  and  1782  ot  Homer's  Revised  Stat- 
utes of  1897  and  the  Revised  Statutes  of  1881. 
Said  first-named  section  provides  the.  method 
by  which  the  defendant  may  obtain  a  con- 
tinuance of  the  cause  on  account  of  the  ab- 
sence of  a  witness,  and  concludes:  "If,  there- 
upon, the  prosecuting  attorney  will  admit  the 
ti^th  of  the  facts  which  the  defendant,  in  his 
affidavit  for  a  continuance,  alleges  that  he 
can  prove  by  the  absent  witness,  or  by  the 
written  or  documentary  evidence  therein 
specified  and  described,  the  trial  shall  not  be 
postponed  for  that  cause."  Said  section  1782 
is  In  the  following  language:  "Whenever  the 
prosecuting  attorney  desires  to  obtain  a  post- 
ponement of  the  trial  of  a  criminal  cause  on 
account  of  the  absence  of  any  witness  whose 
name  Is  Indorsed  on  the  indictment,  such  con- 
tinuance shall  be  granted  on  his  official  state- 
ment in  manner  and  form  as  specified  In  the 
preceding  section; .  but  the  defendant  may  re- , 
quire  the  same  to  be  in  writing.  If  the  de- 
fendant will  admit  that  the  facts  which  the 
prosecutor  states  be  expects  to  prove  are 
true,  the  trial  shall  not  be  postponed  for  that 
cause."  It  is  clear,  from  the  language  of 
this  section,  that,  to  avoid  the  continuance 
of  a  trial  on  account  of  the  absence  of  a  wit- 
ness for  the  state,  the  defendant  should  have 
admitted,  not  only  that  the  absent  witness 
would  testify  to  the  facts  as  stated  by  the 
prosecuting  attorney,  but  that  these  facts 
were  true,  and  would  be  submitted  to  the 
Jury  as  nncontroverted.  The  defendants  ad- 
mitted the  statement  of  the  prosecuting  at- 
torney so  set  out.  His  "statement"  was  what 
facts  the  absent  witness  would  testify  to. 
He  did  not  state  that  such  testimony  was 
true.  With  such  admission,  without  objec- 
tion upon  the  part  of  the  state,  the  trial  pro- 
ceeded.   It  does  not  appear  that  the  court 
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made  any  order  in  the  premises.  The  ad- 
mission of  tlie  defendants  conld  not  l>e  en- 
larged. Tliey  did  not  object  to  tlie  reading 
m  evidence  of  tlie  statement  to  which  the 
prosecuting  attorney  said  the  absent  witness 
would  testify.  It  was  read  as  testimony  in 
the  cause.  The  prosecution  could  ask  ifo 
more,  under  the  admission;  it  could  only  have 
the  weight  of  oral  testimony,  and  was  sub- 
ject to  contradiction.  Wheeler  v.  State,  8 
Ind.  116;  McLaughlin  v.  State,  Id.  281;  Was- 
sels  y.  State,  26  Ind.  30;  Mayfleld  t.  State, 
110  Ind.  593,  11  N.  E.  618;  Warner  v.  State, 
114  Ind.  139,  16  N.  B.  189;  GiUett,  Cr.  L&w, 
i  795.  Whatever  the  law  may  be  in  some 
of  the  other  states,  it  is  settled  in  our  own 
that,  when  a  continuance  Is  asked  by  either 
the  prosecuting  attorney  or  the  defendant  in 
a  criminal  cause  on  account  of  the  absence  of 
a  witness,  in  order  to  avoid  a  continuance  the 
opposite  party  must  adn)it  the  truth  of  the 
facts  to  which  it  is  claimed  the  absent  wit- 
ness will  testify.  Upon  the  admission  made 
by  the  defendants  in  the  case  before  us,  it 
would  have  been  error  to  have  refused  a 
continuance,  but  that  is  not  the  question  be- 
fore this  court. 

The  learned  counsel  for  appellant  strongly 
relics  upon  the  case  of  Powers  v.  State,  80 
Ind.  77.  From  a  careful  readiiig  of  that 
opinion,  we  believe  that  It  may  be  distin- 
guished from  the  case  at  bar,  the  difference 
in  the  phraseology  of  the  two  admissions  be- 
ing apparent.  We  quote  from  the  opinion: 
"During  the  progress  of  the  trial,  the  defend- 
ant moved  for  a  postponement  for  the  pur- 
pose of  obtaining  the  testimony  of  an  absent 
witness;  stating  In  his  aihdavit  what  he  ex- 
pected to  prove,  and  showing  the  proper  steps 
had  been  taken  to  procure  the  witness'  at- 
tendance, etc.  Thereupon,  without  making 
any  objection  to  the  sufficiency  of  the  show- 
ing, the  counsel  for  the  state  said:  'We  will 
admit,  under  the  form  of  the  law  governing 
such  cases,  that  the  witness  would  testify  If 
he  were  present  as  stated  in  the  affidavit;' 
and  the  affidavit  was  accordingly  read  in  evl- 
,  dence  to  the  Jury."  The  state  was  permit- 
ted, over  the  objection  of  the  defendant,  to 
introduce  testimony  Impeaching  the  character 
of  said  witness.  The  supreme  court  held  that 
this  was  error,  upon  the  ground  that  the  ad- 
mission must  be  construed  aa  admitting  the 
facts  stated  in  the  affidavit  to  be  true.  The 
court  doubtless  construed  the  words,  "under 
the  form  of  the  law  governing  such  cases," 
as  embracing  the  condition  set  out  In  the 
statute  that  the  facts  to  be  testified  to  are  to 
be  taken  as  true.  Counsel  for  appellant  in 
his  able  brief  cites  Willis  v.  People,  1  Scam. 
399;  Domlnges  v.  State  (Miss.)  45  Am.  Dec. 
317;  Hyde  v.  State  (Tex.)  67  Am.  Dec.  630; 
U.  S.  V.  Sacremento  (Mont.)  25  Am.  Rep.  742; 
State  ▼.  Jennings  (Mo.)  51  Am.  Rep.  236.  The 
decisions  in  Willis  v.  People,  supra,  were  not 
based  upon  a  statute.  In  Hyde  v.  State, 
supra,  the  court  held  that  a  motion  for  con- 
tinuance on  the  ground  of  the  absence  of  a 


witness  should  not  be  refused  because  the  ad- 
verse party  admits  that  the  witness.  If  pres- 
ent, would  testify  as  stated  in  the  affidavit 
It  does  not  support  appellant's  position.  In 
U.  S.  V.  Sacremento  (Mont.)  25  Am.  Rep.  742, 
the  court  held  that  where  the  public  prose- 
cutor moved  to  postpone  the  trial  of  a  per- 
son indicted  for  a  misdemeanor  on  accouot 
of  the  absence  of  witnesses,  and  counsel  for 
the  accused  offered  In  open  court  to  admit 
that  the  witnesses  if  present  would  testify  to 
the  facts  stated  in  the  affidavit,  and  the  ap- 
plication was  denied,  that  (1)  the  prisoner 
waived  bis  constitutional  right  to  be  con- 
fronted with  the  testimony,  and  (2)  that  the 
affidavit  was  competent  evidence  for  the  pros- 
ecution. The  decision  was  not  based  upon 
a  statute.  In  State  v.  Jennings,  supra,  tbe 
supreme  court  of  Missouri  held  that  a  stat- 
ute providing  that,  on  a  criminal  trial,  where 
the  defendant  moves  for  a  postponement  on 
tbe  ground  of  tbe  absence  of  a  material  wit- 
ness, the  trial  may  proceed  on  the  public 
prosecutor's  agreement  to  admit  that  the  wit- 
ness, if  present,  would  testify  as  set  fortli 
In  the  affidavit,  and  that  such  statement 
might  be  received  as  his  evidence,  was  con- 
stitutional. A  latep  decision  of  the  same 
court  (State  v.  Berkley,  92  Mo.  41,  4  S.  W. 
24)  held  the  same  unconstitutional.  The  an- 
thoritles  cited  by  appellant  are  either  not  In 
point  or  do  not  sustain  Its  claim.  Tbe  ap- 
peal of  the  state  is  not  sustained. 


(21  lad.  App.  477) 
WHEELER  V.  ROHRBR  et  aL 
(Appellate  Court  of  Indiana.     Jan.  26,  1899.) 
GoABASTi—AocEPTANOES—SuKETi— Actios— Ae- 

REST  or  •)  L'DOMEXT. 

1.  In  case  of  an  absolute  guaranty,  no  no- 
tice of  acceptance  by  the  guarantee  is  necessa- 
ry. 

2.  There  is  a  contract  of  suretyship,  and  not  of 
guaranty,  where  bonds,  the  consideration  for  the 
sale  of  goods  by  G.  &  Co.  to  T..  are  executed 
as  the  joint  and  several  undertaking  of  W.  and 
T.,  and  authorize  the  sale  of  goods  by  G.  &  Co. 
to  T.,  and  in  one  W.  undertakes  not  merely  to 
pay  damages  resulting  from  failure  of  T.  to  ful- 
fill her  agreement,  but  also  to  pay  for  the 
goods  bought  by  her  if  she  failed  to  pay  for 
them,  and  in  the  other  he  designates  himself  as 
surety  for  T.,  and  it  is  recited,  if  she  fails  to 
pay  for  goods  bought,  "the  parties  hereto"  agree 
to  indemnify  G.  &  Co.  against  any  loss,  and  all 
persons  interested  in  the  contract  "are  hereby 
secured"  against  loss. 

3.  Principal  and  surety  on  a  bond  may  be 
sued  in  the  same  action,  their  liability  accruing 
at  the  same  time,  and  arising  from  one  breach 
of  the  same  contract. 

4.  Defendant,  who  is  present  and  excepts  to 
the  sustaining  of  plaintiffs  motion  for  judg- 
ment, is  not  prevented  frbm  filing  motion  in  ar- 
rest of  judgment,  though  judgment,  the  special 
findings,  and  conclusions  of  law  are  entered  of 
record  on  the  last  day  of  the  term,  and  judgment 
rendered  on  the  same  day. 

Appeal  from  circuit  court,  Marlon  county; 
Henry  Clay  Allen,  Judge. 

Action  by  John  H.  Rohrer  and  others 
against  Philip  S.  Wheeler  and  another.  De- 
fendant Wheeler  appeals.    Affirmed. 
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George  Sblrts  and  Pickens,  Cox  &  Kabn, 
for  appellant.    Hord  &  Perkins,  for  appellees. 

ROBINSON,  J.  Appellees  sued,  appellant, 
Philip  S.  Wlieeler,  and  one  Agnes  W.  Temple- 
ton,  for  the  value  of  certain  goods  sold  said 
Templeton.  Xempleton  confessed  Judgment. 
Wheeler  answered  In  two  paragraphs,  to 
which  a  reply  in  denial  was  filed.  Judgment 
in  appellees'  favor.  The  qnestions  raised  may 
all  be  considered  In  a  discussion  of  the  spe- 
cial finding  of  facts.  The  special  finding 
shows  that,  in  1S96,  appellees,  as  the  Oer- 
mantown  Cigar  &  Tobacco  Company,  were 
wholesale  dealers  in  tobacco;  that  Agnes  W. 
Templeton,  a  retail  dealer,  desired  to  buy 
goods  of  appellees,  which  appellees  refused  to 
sell  to  her  on  credit  unless  she  would  give  ac- 
ceptable security;  that  thereupon,  in  order  to 
induce  appellees  to  sell  goods  to  her  on  credit, 
she  and  said  Wheeler  executed  to  appellees 
a  certain  undertaking  or  bond;  that'the  bond, 
dated  May  18,  1896,  and  signed  by  Xempleton 
and  Wheeler,  provided  that  the  said  Temple- 
ton and  Wheeler  bound  themselves  to  appel- 
lees in  the  penal  sum  of  $1,000,  for  the  pay- 
ment of  which  they  bound  themselves  Jointly 
and  severally;  that  the  condition  of  the  bond 
"is  that  as  the  above-bound  Philip  S.  Wheeler 
has  by  this  Instrument  agreed  to  Indemnify 
or  make  good  any  loss  by  reason  of  nonpay- 
mmt  for  goods  received  and  sold  by  A.  W. 
Templeton  on  account  of  the  above-named 
Germantown  Cigar  and  Tobacco  Company,  as 
their  account  may  appear,  now.  If  the  said 
A.  W.  Templeton  will  not  pay  for  all  goods 
shipped  by  the  Germantown  Cigar  and  Tobac- 
co Company  when  ordered  by  said  A.  W. 
Templeton,  then  said  Philip  S.  Wheeler  agrees 
to  pay  and  Indemnify  said  J.  H.  Rohrer,  J.  A. 
Brown,  A.  C.  Kercher,  Joe  Endress,  Jr.,  and 
David  Rohrer,  known  as  the  Germantown  Ci- 
gar and  Tobacco  Company,  and  all  persons 
interested  in  the  said  agreement,  against  all 
demands  by  reason  of  an  agreement  or  cove- 
nant in  the  contract  for  the  purchase  of  cigars 
from  said  Germantown  Cigar  and  Tobacco 
Company,  then  this  obligation  is  to  be  void, 
else  to  remain  in  force";  that  said  bond  was 
delivered  to  appellees  for  the  purpose  of  in- 
ducing appellees  to  sell  goods  to  Templeton 
on  credit;  that  appellees,  after  receiving  said 
bond  and  making  inquiries  as  to  the  financial 
responsibility  of  Wheeler,  accepted  the  same, 
and,  in  consideration  thereof,  were  Induced 
to,  and  did,  sell  and  deliver  to  said  Templeton, 
in  pursuance  thereof,  from  the  22d  day  of 
May  to  the  Slst  of  July,  1895,  goods  amount- 
ing to  $1,066.50;  that  said  Templeton  paid 
$145  of  said  sum,  and  that  the  balance  ($911.- 
50)  is  wholly  unpaid,  and  has  been  due  since 
November  1,  1886;  that  after  the  2&th  day  of 
July,  1895,  appellees  refused  to  sell  said  Tem- 
pleton any  more  goods  without  additional  se- 
curity, and  thereupon,  in  order  to  Induce  ap- 
pellees to  continue  to  sell  goods  to  her  on  cred- 
it, said  3?empleton  and  Wheeler,  on  September 
3,   1895,  executed  a  second  bond,   whereby 


Templeton,  as  principal,  and  Wheeler,  "as 
surety  for  said  principal,"  bound  themselves 
Jointly  and  severally  to  appellees  in  the  penal 
sum  of  $1,500;  that  the  condition  of  the  t>ond 
was  that,  as  Templeton  "has  entered  Into  a 
contract  with  the  Germantown  Cigar  and  To- 
bacco Company  whereby  the  said  company 
agrees  to  and  does  furnish  cigars  from  time 
to  time  to  said  Templeton,  *  •  *  now.  If 
the  said  Templeton  will  well  and  truly  pay 
all  amounts  legally  due  for  goods  sind  cigars 
purchased,  *  *  •  then  the  bond  to  be 
void,  otherwise  the  parties  hereto  agree  to, 
and  do  indemnify  said  Germantown  Cigar  and 
Tobacco  Company  against  any  and  all  loss 
that  may  arise  from  said  contract,  and  all 
persons  interested  in  said  contract  are  hereby 
secured  against  all  demands  by  reason  of  an 
agreement  or  covenant  In  the  contract  for  the 
purchase  of  cigars"  from  said  company;  that, 
in  consideration  of  said  bond,  appellees  sold 
and  delivered  to  said  Templeton,  between  Sep- 
tember 11, 1895,  and  November  16, 1895,  goods 
amounting  to  $277.75,  which  sum  is  long  past 
due  and  wholly  unpaid;  that  in  the  fore  part 
of  July,  1895,  Wheeler  was  notified  by  appel- 
lees that  Templeton  had  failed  to  pay  for  the 
goods  she  had  purchased  under  the  bond 
dated  May  18,  1895,  or  for  any  part  of  them, 
and  said  Wheeler  requested  appellees  to  con- 
tinue to  sell  her  goods  thereunder;  that  In 
December,  1895,  Wheeler  was  notified  of  the 
amount  Templeton  had  failed  to  pay  for  goods 
purchased  under  said  bonds,— $1,189.25,  and 
that  the  same  was  due;  and  that  payment 
was  demanded  from  Wheeler,  but  he  refused 
to  pay.  The  findhig  further  states  that  Tem- 
pleton appeared  in  open  court  in  person,  and 
confessed  Judgment  for  the  full  amount  sued 
upon  In  appellees'  complaint,  and  that  Judg- 
ment was  rendered  against  her.  The  court 
stated  as  conclusions  of  law  that  appellees 
were  entitled  to  Judgment  agtUnst  Wheeler  for 
$1,296.28.  There  were  two  paragraphs  of 
complaint,  each  counting  on  a  separate  bond. 
The  statement  of  the  condition  of  the  bonds 
shows  the  purpose  for  which  they  were  given. 
The  contracts  whose  fulfillment  these  bonds 
were  given  to  secure  were  the  contracts  Tem- 
pleton had  with  these  appellees  to  purchase 
goods.  The  bonds  were  the  inducement  for 
appellees  to  give  Templeton  credit,  and  If  she 
carried  out  her  contract  with  appellees,  and 
paid  for  the  goods,  the  bonds  were  void. 
Each  paragraph  of  complaint  Is  accompanied 
by  a  bill  of  particulars  showing  the  account 
appellees  held  against  Templeton.  The  com- 
plaint is  not  open  to  the  objection  that  the 
contracts  to  secure  the  performance  of  which 
the  bonds  were  given  iire  not  described,  or  a 
violation  of  the  same  not  shown. 

Under  the  special  findings  and  conclusions 
of  law,  it  is  argued  by  appellant's  coimsel 
that  these  bonds  are  bonds  of  strict  guaranty, 
and  not  original  undertakings,  and  that  ttae 
findings  fall  to  show  any  notice  of  accept- 
ance to  Wheeler.  Even  if  we  should  hold 
that  the  liability  of  appellant  Is  that  of  a 
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saanmtor,  notice  of  acceptance  was  nnnec- 
essaiT.  If  It  was  a  contract  of  guaranty,  It 
was  an  absolute  guarantTf  and  not  an  offer 
to  guaranty;  and,  where  an  absolute  guar- 
anty Is  made,  no  notice  of  acceptance  by  the 
guarantee  is  required.  Bryant  v.  Stout,  16 
Ind.  App.  380,  44  N.  B.  68,  and  45  N.  E.  343, 
and  cases  there  cited.  Brandt,  Sur.  (2d  Ed.) 
U  193,  194.  But  the  bonds  in  question  show 
an  original  undertaking  on  the  part  of  ap- 
pellant, and  not  a  collateral  guaranty.  In  a 
strict  collateral  guaranty,  the  guarantor  does 
not  undertake  to  do  what  the  principal  Is 
bound  to  do,  but  he  undertakes.  In  the  event 
the  principal  falls  to  do  what  be  has  prom- 
ised, to  pay  damages  for  such  failure.  A 
guarantor  undertakes  to  pay  such  damages 
as  result  from  the  principal's  default.  A 
surety  undertakes  to  do  the  particular  thing 
If  the  principal  fails.  See  Nading  y.  Mc- 
Gregor, 121  Ind.  470,  23  N.  E.  283;  Wall- 
Paper  Oo.  v.  Emerson,  17  Ind.  App.  482,  46 
N.  B.  1018;  Conduitt  ▼.  Ryan,  S  Ind.  App.  1, 
29  N.  B.  160;  Lane  T.  Mayer,  IS  Ind.  App. 
382,  44  N.  E.  73;  Bryant  t.  Stout.  16  Ind. 
App.  380,  44  N.  E.  68,  and  46  N.  B.  343; 
Brandt,  Sur.  (2d  Ed.)  {  1. 

While  the  bonds  are  not  drawn  with  that 
precision  which  should  characterize  a  legal 
Instrument,  yet  from  the  whole  instruments 
we  cannot  escape  the  conclusion  that  they 
were  intended  to  be,  and  are,  the  original 
undertakings  of  appellant  The  bond,  in  each 
case,  was  the  consideration  for  the  sale  of 
the  goods.  In  the  first  bond  the  undertak- 
ing of  appellant  was  not  merely  to  pay  the 
damages  resulting  from  the  failure  of  Tem- 
pleton  to  fulfill  her  agrreement,  but  he  agreed 
to  pay  for  the  goods  she  bought  in  case  she 
failed  to  pay  for  them.  In  the  second  bond 
appellant  designates  himself  as  surety  for 
Templeton,  and  agrees  that,  in  case  she  falls 
to  pay  for  goods  purchased,  "the  parties" 
agree  to,  and  do,  indemnify  api>ellee8  against 
any  loss,  and  all  persons  interested  In  the 
contract  "are  hereby  secured"  against  loss; 
and  in  each  case  the  l>ond  was  the  Joint  and 
■ererai  undertaking  of  appellant  and  Temple- 
ton.  We  fall  to  see  where  these  bonds  differ 
In  any  essential  respect  from  an  ordinary 
bond  of  a  principal  and  surety,  signed  by 
both  parties,  and  conditioned  to  answer  tor 
a  default  of  the  principal.  Appellant  did  not 
enter  into  any  contract  collateral  to  that  of 
the  principal,  but  he  promised  to  do  that 
which  his  principal  was  bound  to  do.  He 
bound  himself  jointly  with  his  principal  as 
an  original  promisor,  and  gave  the  creditor 
the  right  to  sue  him  Jointly  with  his  princi- 
pal. See  Bums  ▼.  Manufacturing  Co.,  87 
Ind.  541;  Morgan  t.  Organ  Co.,  73  Ind.  179; 
Shearer  v.  Peale,  9  Ind.  App.  282,  36  N.  E. 
456.  These  bonds  authorized  sales  to  be 
made  to  Templeton,  and,  if  she  failed  to  pay 
for  the  goods,  Wheeler  promised  to  do  so. 
The  principal  debtor  Is  a  party  to  the  under- 
taking which  is  Joint  and  several.  In  the 
case  of  MeMUlan  r.  Bank.  82  Ind.  11.  the 


court  futXi:  "There  la  no  case  In  the  t)ooka, 
to  our  knowledge,  and  some  i>alns  has  been 
bestowed  in  their  examination.  In  which  one 
contracting.  Jointly  with  the  principal  debtor 
has  been  deemed  a  guarantor,  and  allowed 
to  avail  himself  of  such  defenses  as  are  pe- 
culiar to  that  character."  It  was  not  neces- 
sary that  the  finding  should  show  that  Tem- 
pleton is  Insolvent  The  obligee  had  the  right 
to  sue  both  the  obligors  In  the  same  action. 
Had  the  obligee  been  compelled  to  sue  the 
principal  first,  such  a  finding  would  be  nec- 
essary. But  here  the  liability  of  the  obligors 
accrues  at  the  same  time  on  the  same  bond, 
and  arises  from  one  breach  of  the  same  con- 
tract   Bryant  v.  Stout  supra. 

The  fact  that  the  special  findings  and  coo- 
elusions  of  law  were  entered  of  record  on  the 
last  day  of  the  term,  and  Judgment  rendered 
on  the  same  day,  did  not  necessarily  prevent 
appellant  from  filing  a  motion  in  arrest  of 
Judgment:  Hie  record  shows  appellant  was 
present  and  accepted  to  the  sustaining  of  ap- 
pellees' motion  for  Judgment  and  a  motion 
In  arrest  of  Judgment  could  have  been  then 
made.  A  motion  in  arrest  cuts  off  a  motion 
for  a  new  trial,  unless  the  grounds  of  the 
motion  for  a  new  trial  are  unknown  at  the 
time  the  motion  In  arrest  is  made.  Elliott 
App.  Proc.  I  834,  note.  See  Railway  Co.  t. 
Case.  122  Ind.  810,  23  N.  B.  797,  and  cases 
cited.  The  Code  provides  that  where  a  ver- 
dict is  rendered  on  the  last  day  of  the  term, 
the  motion  for  a  new  trial  may  be  filed  on 
the  first  day  of  the  next  term.  The  court 
may  render  Judgment  however,  on  the  last 
day  of  the  term,  but  that  does  not  cut  off 
the  right  to  file  the  motion  for  a  new  trial  at 
the  next  term.  Appellant  had  a  right,  before 
Judgment  was  rendered,  to  file  a  motion  la 
arrest  and  it  does  not  appear  from  the  rec- 
ord that  this  right  was  denied.  There  la  no 
error  In  the  record,  and  the  Judgment  la  af- 
firmed. 


OOMSTOCK,  J., 
■Ion. 


took  no  part  in  this  ded- 


(22  Ind.  App.  S4t> 
DIAMOND  PLATE-GLASS  OO.  et  aL  t. 
CURLESS.t 
(Appellate  Court  of  Indiana.  Feb.  B,  1899.) 
Oil  Wblls— Contbaot— Lbabb— TsRMiHATioa. 
An  inatrument  provided  that  the  party  of 
the  first  part  "this  day  zranted  and  leased  t» 
the  second  party,  their  ncira  and  assigns,  cer- 
tain tracts  of  land,  each  20  feet  square,  of 
certain  described  land,  containing  160  acres,  sec- 
ond party  to  have  right  of  ingress  and  egress 
over  the  whole  land,  and  to  pay  the  first  party 
one-sixth  of  all  oil  produced;  that  this  "grant 
and  lease  shall  be  deemed  to  commence  at  and 
run  from  the  date  of  the  slfrning  thereof,  and 
shall  be  di^enied  to  have  terminated  whenever 
natural  gas  ceases  to  be  used  gKoerally  tor  maa- 
ufacturing  purposes  in  H.,  or  whenever  their 
heirs  or  assi;;ns  shall  fail  to  pay  or  tender  the 
rental  price  herein  agreed  on  within  sixty  days 
of  the  date  of  its  becoming  due;  •  •  *  hbA, 
as  an  additional  consideration,  the  said  secood 
party  agree  to  pay  said  first  party  aa  annual 

'Rebearins  denied.    See  77  N.  B.  Ml 
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rental  of  one  hundred  dollars  each  year  for  each 
cas  well  drilled  •  •  •  which  produced  gas 
{n  paying  quantitlei,  *  •  •  gaid  payments  to 
commence  and  become  dne  *  *  *  as  to  each 
of  said  gas  wells  after  the  completion  thereof, 
and  to  continue  thereafter  annually  durinp;  the 
continuance  of  this  lease.     Until  the  drilling  of 

•  gaa  well  *  *  *  by  said  second  party,  they 
aball  pay  to  said  first  party  an  annual  rental 
of  to/i  00  dollars  an  acre.  •  •  •  If  the  wells 
are  not  drilled  in  five  years  from  the  date,  the 
rental  to  be  raised  to  one  dollar  an  acre.  •  •  • 
Should  any  other  gas  well  be  put  down  on  said 

*  *  *  tract  of  land  other  than  herein  stipu- 
lated for,  then  said  second  party  •  •  *  shall 
thereafter  be  relieved  and  released  from  the 
payment  of  the  rental  •  •  •  provided." 
Beld  that,  the  party  of  the  second  part  not  hav- 
ing taken  possession,  no  tenancy  was  created, 
but  that  there  was  a  mere  agreement  whereby 
the  second  party,  till  possession  was  taken  by 
them,  agreed  to  pay  an  annual  sum  for  the 
right  to  go  on  the  land  during  the  year,  and 
prospect  for  gas  and  oil,  which  agreement  ran 
only  from  year  to  year,  and  was  terminable  at 
the  end  of  any  year  by  the  first  party  refusing 
to  accept,  or  the  second  party  failing  or  refiw- 
tag  to  pay  the  stipulated  sum. 

Appeal  from  circuit  court,  Ttpton  county; 
George  H.  Oifford,  Special  Judge. 

Action  by  Marlon  Curlesa  against  the  Dia- 
mond Plate-Glass  Company  and  others. 
Judgment  fox  plaintiff.  Defendants  appeal. 
Reversed. 

Blacklldge  &  Shirley  and  Stuart  Bros.  & 
Bammond,  for  appellants.  Moon  &  Wolf, 
for  appellee. 

ROBINSON,  J.  Appellee  recovered  a  Judg- 
ment against  appellants  before  a  justice  of 
the  peace  for  acreage  rent  claimed  to  be  due 
on  a  certain  agreement  Appellants  appeal- 
ed to  the  circuit  court,  where  appellee  filed 
an  amended  complaint,  to  which  demurrers 
were  overruled.  Appellants  filed  a  cross 
complaint,  asking  to  have  the  agreement  can- 
celed, which  was  stmck'  out  on  motion. 
Judgment  against  appellants.  The  errors  as- 
signed question  the  sufficiency  of  the  com- 
plaint, sustaining  the  motion  striking  out  the 
cross  complaint,  and  overruling  the  motion 
for  a  new  trUU. 

This  is  not  a  suit  to  collect  well  rental  on 
certain  tracts,  each  20  feet  square,  as  in  the 
case  of  Plate-Glass  Co.  v.  Tennell  (decided  by 
this  court  December  13,  1808)  62  N.  B.  168; 
but  it  la  a  suit  to  collect  acreage  rental  on  all 
the  land  described  in  the  agreement  In  the 
above  case  no  provision  was  made  for  any 
acreage  rental  on  the  whole  land,  but  on  the 
particular  square  tracts,  and  well  rental  on 
those  particular  tracts  was  alone  In  contro- 
Tersy.  That  case  was  entirely  different  from 
the  one  at  bar.  In  this  case  we  have  noth- 
ing to  do  with  the  tracts  20  feet  square. 

The  questions  Involved  are  to  be  determin- 
ed by  a  construction  of  the  written  instru- 
ment executed  by  the  landowners  to  the  as- 
signor of  the  appellants.  The  instrument 
provides  that  the  party  of  the  first  part  "this 
day  granted  and  leased  to  the  second  party, 
their  heirs  and  assigns,"  certain  tracts  of  land, 
each  20  feet  square,  of  certain  real  estate^ 


particularly  described,  and  containing  160 
acres,  second  party  to  have  right  of  Ingress 
and  egress  over  the  whole  land,  to  erect  nec- 
essary butldiugs,  use  of  highways  adjoining 
to  lay  pipes,  to  deliver  first  party  free  gas  for 
domestic  use,  to  pay  the  first  party  one-slxtb 
of  all  oil  produced,  and  further  providing: 
"This  grant  and  lease  shall  be  deemed  to 
commence  at  and  run  from  the  date  of  the 
signing  hereof,  and  shall  be  deemed  to  have 
terminated  whenever  natural  gas  ceases  to  be 
used  generally  for  manufacturing  purposes 
In  Howard  county,  Indiana,  or  whenever  the 
second  party,  their  heirs  or  assigns,  shall  fall 
to  pay  or  tender  the  rental  price  herein  agreed 
upon  within  sixty  days  of  the  date  of  its  be- 
coming due.  And  In  the  avent  of  the  tei> 
mlnation  hereof,  for  any  cause,  all  rights  and 
liabilities  hereunder  shall  cease  and  termi- 
nate. And,  as  an  additional  consideration, 
the  said  second  party  agree  to  pay  to  said 
first  party  an  annual  rental  of  one  hundred 
dollars  each  year  for  each  gas  well  drilled 
as  aforesaid  which  produces  gas  In  paying 
quantities  sufficient  for  manufacturing  pur- 
poses. Said  payments  to  commence  and  be- 
come due  and  payable  on  the  first  day  of 
January,  as  to  each  of  said  gas  wells  after 
the  completion  thereof,  and  to  continue  there- 
after annually  during  the  continuance  of  this 
lease.  Until  the  drilling  of  a  gas  well  on 
said  premises  by  said  second  party,  they  shall 
pay  to  said  first  party  an  annual  rental  of 
'Vioo  dollars  an  acre,  to  be  paid  on  the  Ist 
day  of  January  of  each  year,  commencing 
1891;  If  the  wells  are  not  drilled  in  five  years 
from  date,  the  rental  to  be  raised  to  one  dol- 
lar an  acre  thereafter  as  to  each  40-acre 
tract    Should  any  other  gas  well  or  wells  be 

put  down  on  said  acre  tract  of  land 

ottier  than  herein  stipulated  for,  then  said 
second  party,  their  heirs  and  assigns,  shall 
thereafter  be  relieved  and  released  from  the 
payment  of  the  rental  as  in  this  contract 
provided."  Appellants  never  took  possession 
of  the  premises  described  in  the  instrument 
The  fact  that  the  parties  have  used  the  word 
"lease"  does  not  necessarily  determine  tlie 
character  of  the  Instrument  The  intention 
of  the  parties,  as  gathered  from  the  whole 
Instrument,  must  determine  Its  character.  It 
cannot  be  construed  to  be  a  lease  for  years. 
It  lacks  one  of  the  essential  requisites  of 
such  a  lease.  It  does  not  have  a  certain  de- 
termination, "either  by  an  express  enumera- 
tion of  years,  or  by  reference  to  a  certainty 
that  is  expressed,  or  by  reducing  !t  to  a  cer- 
tainty upon  some  contingent  event,  which 
must  happen  before  the  death  of  the  lessor 
or  lessee."  Wood,  Landl.  &  Ten.  §S  207,  209; 
Woodf.  Landl.  &  Ten,  (12th  Ed.)  p.  117;  8 
Chit  Bl.  pp.  140,  143;  Tayl.  Landl.  &  Ten.  | 
15.  Nor  could  It  be  a  tenancy  from  year  to 
year,  even  It  the  relation  of  landlord  and 
tenant  ever  existed  between  the  parties. 
Such  a  tenancy  exists  where  the  premises 
are  occupied  with  the  assent  of  the  landlord, 
without  any  agreement  as  to  tlw  duration  of 
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the  term.  Bums'  Rev.  St  1894,  {  7089  (Rev. 
St  1S81,  §  5208).  If  we  should  conclude  that 
the  relation  of  landlord  and  tenant  existed, 
an  annual  rent  having  been  paid,  the  tenancy 
could  be  no  greater  than  from  year  to  year, 
and  such  a  tenancy  may  be  terminated  by 
the  tenant  at  the  end  of  any  year.  To  ter- 
minate such  a  tenancy  by  a  tenant,  the  stat- 
ute does  not  require  notice  to  be  given  to  the 
landlord.  And  conceding  that  a  tenancy  ex- 
isted, if  It  was  a  tenancy  at  will,  it  was  at 
the  will  of  both  parties.  If  an  estate  is  at 
the  will  of  one  of  the  parties,  it  is  equally 
at  the  will  of  the  other  party.  Bright  v. 
Iron  Co.,  47  Ind.  105. 

In  the  agreement  In  question,  appellants 
did  not  bind  themselves  to  put  down  a  well 
within  any  specified  time.  It  was  optional 
with  them  whether  any  wells  would  be  drilled. 
This  is  clearly  shown  to  have  been  the  inten- 
tion of  the  parties  by  the  provision  that  if 
wells  were  not  drilled  within  five  years  from 
the  date  of  the  agreement  the  amount  to  be 
paid  per  acre  was  to  be  increased.  All  rights 
remained  in  the  landowner,  except  those 
granted  to  appellants.  From  the  terms  of  the 
Instrument  it  is  clear  that  appellants  did  not 
have  the  exclusive  right  to  take  gas  from  the 
land  described  for  any  fixed  time,  or  for  any 
time.  The  record  says  nothing  whatever 
about  any  contemporaneous  oral  or  written 
agreement  between  the  parties.  If  such  an 
agreement  existed,  it  has  not  been  brought  to 
this  court  Appellee  granted  to  appellants  a 
bare  right  to  occupy  land  for  a  particular  pur- 
pose. Until  possession  was  taken,  no  present 
title  was  vested  in  appellants,  except  the  mere 
right  of  exploration  for  gas  and  oil;  and 
this  right  was  not  exclusive.  The  sum  paid 
for  this  right  was  paid  annually,  but  at  the 
end  of  the  year  there  Is  nothing  In  the  agree- 
ment compelling  the  landowner  to  accept  or 
the  appellants  to  pay,  this  amount  for  another 
year.  In  the  case  of  Reed  v.  Lewis,  74  Ind. 
433,  cited  by  appellee's  counsel,  the  instrument 
provided  that  the  first  party  "doth  hereby  de- 
mise, grant,  and  lease  unto"  the  party  of  the 
second  part  "his  executors,  administrators,  and 
assigns,"  certain  real  estate,  until  the  machin- 
ery on  the  same  should  be  removed.  Posses- 
sion was  taken  under  the  instrument.  This 
was  held  not  to  be  a  lease  for  years,  be- 
cause it  is  of  uncertain  duration,  and  "leases 
for  years  must  have  a  certain  beginning  and 
a  certain  ending,  and  so  the  continuance  of 
the  term  must  be  certain,"— citing  1  Shep. 
Touch.  272;  Oo.  Litt  451.  Concerning  the 
nature  of  the  estate  conveyed,  the  court  said: 
"The  lease  in  controversy  is  to  continue  until 
an  uncertain  contingency,  to  wit,  the  removal 
of  the  machinery;  but  as  the  word  'heirs'  is 
not  now  necessary  to  create  a  fee,  and  as 
every  grant  is  construed  most  strongly  against 
the  grantor,  and  conveys  all  he  has  unless  a 
lesser  estate  is  expressed,  it  would  seem  that 
here  an  estate  in  fee  was  created,  determina- 
ble upon  the  happening  of  a  contingency." 
In  the  case  of  Gilmore  v.  Hamilton,  83  Ind. 


196,  also  dted  by  appdlee's  counsel,  the  firet 
party  "doth  hereby  demise  and  grant"  certain 
real  estate  to  the  second  party,  "their  heirs, 
executors,  administrators,  and  assigns,  •  •  * 
during  the  time  they  may  occupy  the  same 
for  a  sawmill  yard."  The  grantees  took  pos- 
session. The  court  did  not  decide  what  estate 
passed  by  the  grant  but  simply  held  that  It 
did  not  create  a  tenancy  at  will,  which  the 
lessor  could  termhiate  by  a  month's  notice  to 
quit  at  his  option.  The  above  cases  are  clear- 
ly distinguishable  from  that  at  bar.  In  the 
case  at  bar,  possession  was  not  taken  under 
the  agreement;  no  attempt  was  made  to  con- 
vey the  real  estate;  not  even  the  right  of  ex- 
clusive possession  was  given.  It  was  simply  a 
grant  of  a  right  to  drill  wells  and  erect  other 
appliances  necessary  to  drill  and  operate  the 
wells.  In  neither  of  the  above  cases  does  it 
appear  that  any  rent  was  reserved.  In 
ICnlght  V.  Iron  Co.,  47  Ind.  105,  dted  by  ap- 
pellants' counsel,  the  instrument  was  signed 
by  the  grantors  and  the  grantee,  and,  for  the 
consideration  of  one  dollar,  "doth  hereby  bar- 
gain, sell,  aad  convey  unto  the  party  of  the 
second  part  his  heirs  and  assigns,  all  the 
mineral  coal,  limestone,  iron  ore,  fireclay,  and 
oil  in  and  upon  and  under"  certain  lands. 
The  grantee  was  to  enter  upon  the  lands,  and 
search  for  coal,  etc.,  to  open  and  work  the 
mines,  to  pay  a  certain  amount  annually,  and 
also  royalty  during  continuance  of  the  agree- 
ment A  failure  to  make  payments  upon  re- 
quest or  within  60  days  after  demand  was  to 
be  deemed  an  abandonment  of  the  agreement. 
The  agreement  gave  the  grantee  the  right  to 
abandon  the  lands  and  mining  at  any  time. 
In  that  case  it  was  held  that  the  agreement 
created  a  tenancy  at  wilL 

Counsel  for  appellee  cites  the  case  of  Gas 
Co.  V.  KIbbey,  1^  Ind.  357,  35  N.  B.  382. 
The  lease  in  that  case  is  In  some  particulars 
like  the  Instrument  in  question,  but  it  also 
contains  some  material  differences.  The  lease 
In  that  case  provided  expressly  that  the  les- 
sors "covenant  and  agree  and  hereby  bind 
themselves,  their  heirs,  executors,  and  as- 
signs, not  to  drill,  or  to  suffer  or  permit  oth- 
ers to  drill  or  put  down,  any  other  gas  well 
or  wells  on  any  part  of  said  entire  dghty-acre 
tract  of  land  described  as  above  during  the 
continuance  of  said  contract"  except  the  les- 
sor could  drill  a  well  on  the  premises  for  the 
use  of  himself  and  neighbors.  Suit  was 
brought  by  appellee  to  restrain  appellant,  a 
stranger  who  had  entered  upon  the  land,  and 
commenced  to  bore  a  well,  and  It  was  held 
that  injunction  would  He.  In  the  instrument 
under  consideration  no  such  provision  is 
found,  nor  does  the  record  show  any  such 
agreement  was  made  at  the  time  the  lease 
was  executed,  or  at  any  other  time.  In  the 
cases  of  Gas  Co.  v.  Teters,  15  Ind.  App.  475, 
44  N.  E.  549;  Esmonds  v.  Mounsey,  16  Ind. 
App.  399,  44  N.  E.  196;  Breckenrldge  v.  Par- 
rott  15  Ind.  App.  411,  44  N.  E.  66;  Oil  Co. 
V.  Albright,  18  Ind.  App.  151,  47  N.  E.  682.- 
the  leases  under  consideration  were  for  terms 
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of  years.  In  Oil  Co.  v.  Blake,  13  Ind.  App. 
680,  42  N.  E.  234,  the  landowner  granted  all 
the  oil  and  gas  in  and  under  certain  lands, 
the  grantee  expressly  agreeing  to  commence 
drilling  a  well  within  30  days,  and  to  com- 
plete a  well  within  30  days  after  drilling  com- 
menced, and,  upon  failure  so  to  do,  to  pay  an- 
nually thereafter  five  dollars  per  acre  until 
the  well  was  drilled  and  suit  was  brought  to 
recover  the  rental  for  the  whole  tract.  The 
liability  of  the  company  for  the  rental  was 
placed  upon  the  ground  that  the  company 
was  given  an  exclusive  right  to  all  the  oil  and 
gas  under  the 'land,  and  that  the  landowner 
could  not  have  granted  this  right  to  others, 
because  It  was  already  granted  to  the  com- 
pany; that  the  failure  to  make  the  test  was 
not  the  fault  of  the  landowner,  but  of  the 
company,  and,  by  the  terms  of  the  contract, 
the  company  had  expressly  agreed  to  pay  a 
certain  acre  rental  in  the  event  it  failed  to 
drill  a  well  as  agreed.  The  case  difCers  from 
the  case  at  bar  in  that  it  gave  the  company 
an  exclusive  right;  that  the  company  had 
bound  itself  to  drill  a  well,  and  to  drill  It 
within  a  certain  time;  while  in  the  case  at 
bar  the  exclusive  right  to  drill  was  not  grant- 
ed, nor  did  the  grantee  obligate  himself  to 
drill  a  well  at  any  time.  In  the  case  at  bar 
it  was  optional  whether  a  well  should  be 
di-illed,  while  in  the  above  case  it  was  not 
As  we  construe  the  instrument  in  question,  it 
was  an  agreement  whereby  appellants,  until 
possession  was  taken  by  them,  agreed  to  pay 
an  annual  sum  for  the  right  to  go  upon  the 
land  at  any  time  within  the  year,  and  pros- 
pect for  gas  and  oil;  that  the  agreement  ran 
only  from  year  to  year;  and  that,  at  the  end 
of  any  year,  either  party  could  terminate  the 
agreement,  the  one  by  refusing  to  accept,  and 
the  other  by  refusing  to  pay  the  stipulated 
sum.  It  has  some  of  the  elements  of  a  ten- 
ancy from  year  to  year,  and  also  a  tenancy 
at  win,  but  it  is  neither.  Possession  never 
having  been  taken  by  the  terms  of  the  instru- 
ment. It  cannot  be  said  that  the  relation  of 
landlord  and  tenant  ever  existed.  It  Is  well 
settled  that  In  a  lease,  where  the  relation  of 
landlord  and  tenant  exists,  the  lessee  will  not 
be  permitted  at  his  option  to  terminate  the 
tenancy  before  the  expiration  of  the  term  by 
failing  or  refusing  to  pay  rent  under  a  clause 
In  the  lease  providing  that  the  grant  shall 
terminate  whenever  the  grantee  shall  fall  to 
pay  or  tender  the  rent  within  a  certain  time 
after  it  becomes  due.  See  Ray  v.  Gas  Co., 
138  Pa.  St  576,  20  Atl.  1065;  Gas  Co.  v.  De 
Witt  130  Pa.  St,  235,  18  Atl.  T2*;  Leather- 
man  V.  Oliver,  151  Pa.  St.  646,  25  Atl.  309; 
Sargent  v.  Robertson,  17  Ind.  App.  411,  46 
N.  E.  925.  But  construing  the  Instrument  in 
question,  as  we  do,  to  be  an  agreement  where- 
by a  right  was  granted  for  a  stipulated  sum, 
payable  from  year  to  year,  and  continuing 
from  year  to  year  If  both  parties  desired  that 
It  should  so  continue.  It  could  be  terminated 
by  either  party  at  the  expiration  of  such  pe- 
riod, and  a  failure  to  pay  the  stipulated  siun, 
52  N.E.-50 


as  provided  In  the  agreement  or  a  refusal, 
under  the  terms  of  the  agreement  to  pay 
llSiSi  sum,  would  work  Its  termination.  Judg- 
ment reversed. 


(59  Ohio  St  3$8) 

STATE  ex  reL  ATTORNEY  GENERAL  v. 
HEFFNER.  SAME  v.  STALLSMITH. 
STATE  ex  rel.  SAAL  v.  BUSHNELL,  Gov- 
ernor, et  al.  STATE  ex  rel.  KELLT  v. 
THRALL. 

(Supreme  Court  of  Ohio.    Jan.  17,  1899.) 

BlBCTIOM  of    COONTT  OFHOBRS— COMSTITUTIOIIAl 

Law— Opficial  Term  of  Shbkipf. 

1.  The  provisions  of  the  tenth  article  of  the 
constitution,  requiring  the  general  assembly  to 
provide  by  law  for  the  election  of  county  offi- 
cers, and  that  snch  oflBcers  shall  be  elected  on 
the  first  Tuesday  after  the  first  Monday  in 
November,  disable  the  general  assembly  to  pro- 
vide by  law  for  an  interval  between  the  official 
terms  of  a  sheriif  and  one  elected  to  succeed 
him. 

2.  The  power  conferred  upon  the  general  as- 
sembly by  the  twenty-seventh  section  of  the 
second  article  of  the  constitution,  to  provide  for 
the  filling  of  vacancies  in  office,  refers  to  such 
vacancies  as  may  occur  fortuitously.  It  does  not 
authorize  tlie  creation  of  an  interval  between  the 
official  terms  of  persons  elected  to  the  office  of 
sherifF. 

3.  The  act  of  April  26,  1898,  "to  amend  sec- 
tions 1202  and  1203  of  the  Revised  Statutes" 
(93  Laws,  351),  is  void,  inclnding  its  repealing 
section;  and  said  origrinni  sections  continue  in 
force  notwithstandinf;  said  act. 

4.  All  persons  elected  at  the  November  elec- 
tion, 1808,  to  the  office  of  sheriff  in  the  several 
counties  of  the  state,  were  entitled,  upon  qualifi- 
cation, to  enter  upon  the  discharge  of  their  of- 
ficial duties  on  the  first  Monday  in  January, 
1899;  and  those  who  have  not  so  qualified  and 
entered  are  entitled  to  do  so  now. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  the  relation 
of  the  attorney  general,  against  one  Heffner 
and  against  one  Stallsmitb;  and  quo  warran- 
to by  the  state,  on  the  relation  of  one  Saal, 
against  Asa  S.  Bushnell,  governor,  and  Charles 
Kinney,  secretary  of  state;  and  mandamus 
by  the  state,  on  the  relation  of  William  A. 
Kelly,  against  Charles  Thrall.  To  the  an- 
swers of  the  several  defendants,  the  relators 
file  general  demurrers.  Overruled  in  the  ac- 
tion against  Stallsmlth,  and  sustained  In  the 
other  cases. 

In  the  case  of  the  state  ex  rel.  the  attorney 
general  against  Heffner,  the  petition  alleges 
that  the  defendant  Heffner,  having  been  elect- 
ed sheriff  of  Mercer  county  for  two  successive 
terms  of  two  years  each,  and  having  on  the  first 
Monday  of  January,  1809,  occupied  said  office 
continuously  for  four  years,  nevertheless  he 
refused  to  vacate  said  office,  and  asserted  his 
right  to  continue  therein  until  the  first  Mon- 
day of  September,  1890;  and  prayed  that  he 
be  ousted  therefrom.  In  his  answer,  Heffner 
admits  his  election  to  said  office  In  November, 
1804,  and  his  re-election  thereto  In  November, 
1S96,  and  that  he  qualified  and  held  the  of- 
fice for  both  of  the  terms  for  which  he  was  so 
elected,  but  that  in  consequence  of  the  act  of 
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April  26,  18S8,  to  amend  sections  1202  and 
1203  of  the  Revised  Statutes,  he  really  be- 
lieves that  he  Is  entitled  to  hold  the  office  un- 
til the  first  Monday  in  September,  1899;  that 
the  governor  has  failed  to  issue  to  him  a  com- 
mission for  that  purpose,  but  that  he  is  ready, 
able,  and  frilling  to  qualify  according  to  law; 
that  no  candidate  was  nominated  or  elected 
to  fill  said  office  during  the  interim  of  eight 
mouths  between  said  first  Monday  in  January 
and  said  first  Monday  In  September,  1899; 
but  that  at  the  general  election  held  in  No- 
vember, 1898,  one  Lawrence  Shunk  was  duly 
elected  sheriff  in  Mercer  county,  and  there- 
after and  prior  to  the  first  Monday  of  Jatin- 
ary,  1899,  received  his  commission  from  the 
governor,  and  has  qualified  according  to  law; 
but  that  he  was  not  voted  for  by  the  electors 
of  said  county  to  fill  said  interim  of  eight 
months;  but  that  Shunk  has,  nevertheless, 
made  demand  upon  the  defendant  for  the  sur- 
render to  him  of  said  office,  which  the  de- 
fendant has  refused.  He  further  alleges  that 
on  the  2d  day  of  January,  1809,  the  county 
commissioners  of  said  coimty  of  Mercer  ap- 
pointed one  James  B.  Shock  sherllf  of  said 
county  of  Mercer,  to  enter  upon  the  duties  of 
said  office  and  hold  the  same  until  the  first 
Monday  of  September,  1899;  and  that,  pur- 
suant thereto,  the  governor  commissioned 
Shock  as  sheriff,  who  duly  qualified  according 
to  law,  and  made  demand  on  the  defendant 
for  the  surrender  to  blm  of  said  office.  Where- 
fore the  defendant,  If  not  entitled  to  the  of- 
fice himself,  is  unable  to  determine  to  which 
of  said  demandants  he  should  surrender  the 
same.  To  this  answer  there  is  a  general  de- 
murrer. 

In  the  state  ex  rel.  the  attorney  general 
against  Stallsmlth,  the  petition  alleges  that 
the  defendant  was  duly  elected  and  commis- 
sioned to  the  office  of  sheriff  at  the  general 
election  in  1896;  qualified  and  entered  upon 
the  office  on  the  first  Monday  in  January, 
1807,  for  the  period  of  two  years,  to  be  com- 
pleted on  the  first  Monday  of  January,  1899; 
that  at  the  general  election  in  November, 
1898,  the  defendant  was  chosen  as  his  own 
successor  \n.  the  office  of  sheriff  of  Perry  coun- 
ty, but  refused  to  qualify  as  such  elected  of- 
ficer; averring  and  claiming  that.  In  conse- 
quence of  said  amended  act,  he  was  entitled 
to  hold  the  same  during  said  Interim,  by  vir- 
tue of  section  8  of  the  Revised  Statutes  of 
Ohio;  and  praying  that  he  be  ousted  from 
said  office.  Defendant  Stallsmlth,  answering, 
admits  the  averments  as  to  bis  several  elec- 
tions In  November,  1896  and  180S,  and  alleges 
that  he  served  the  full  term  for  which  he  was 
first  chosen,  and  that  pursuant  to  his  re-elec- 
tion. In  1808,  he  qualified  as  such  sheriff  for 
'  his  second  term,  by  giving  bond  to  the  satis- 
faction of  the  commissioners  of  said  county, 
and  taking  the  oath  of  office,  which  was  in- 
dorsed upon  said  bond,  as  required  by  law. 
To  this  answer  there  is  a  general  demurrer. 

In  the  state  ex  rel.  Saal  against  Asa  S. 
Bushnell,  as  governor,  and  Charles  Kinney, 


as  secretary  of  state,  the  relator  alleges  that 
at  the  November  election  held  in  1896  one 
Theodore  F.  McConnell  was  duly  elected  sher- 
iff of  Cuyahoga  county  for  the  term  of  two 
years  from  the  first  Monday  of  January,  1897, 
and  that  he  duly  qualified  and  entered  npon 
his  office,  and  was  the  lawful  sheriff  dnring 
the  term  of  two  years;  that  at  the  genettil 
election  In  November,  1808,  said  McConnelt 
was  duly  elected  as  sheriff  of  said  county  for 
the  term  of  two  years,  to  commence  on  the 
first  Monday  in  September,  1899,  and  tliat  be 
has  duly  qualified  by  executing  his  bond, 
with  sureties  and  conditioned  according  to 
law;  that  said  bond  has  been  certified  to  he 
correct  in  form  by  the  county  solicitor  of  Cuy- 
ahoga county,  and  has  been  approved  by  the 
commissioners  of  said  county,  and  tals  oath 
has  been  Indorsed  thereon.  Relator  further 
says  that  he  has  been  duly  appointed  by  the 
county  commissioners  of  Cuyahoga  county  to 
fill  said  vacancy  In  the  office  of  sheriff  for  the 
period  between  the  first  Monday  in  January, 
1809,  and  the  first  Monday  of  September, 
1899,  and  Is  entitled  by  vhrtue  of  said  appoint- 
ment to  have  issued  to  him  a  commission  as 
sheriff  by  the  governor  and  secretary  of  state 
for  said  term,  but  that  said  defendants,  as 
governor  and  secretary  of  state,  have  refused 
to  issue  to  him  such  commission,  and  prays 
for  a  peremptory  writ  commanding  the  issu- 
ance thereof.  To  this  petition  there  Is  a  gen- 
eral demurrer. 

In  the  state  of  Ohio  ex  reL  William  A.  Kel- 
ly against  Charles  Thrall,  the  relator  alleges 
that  one  Stephen  Thrall,  by  virtue  of  two  suc- 
cessive elections  to  the  office  of  sheriff  of 
Delaware  county,  held  said  office  continuous- 
ly for  four  years,  ending,  as  he  alleges,  oo 
the  31st  day  of  December,  1898;  that  at  the 
general  election  held  hi  November,  1898,  one 
Jacob  Schaffner  was  elected  sheriff  of  said 
county,  for  a  term  beginning  on  the  first  Mon- 
day of  September,  1899,  and  to  end  on  the 
first  Monday  of  September,  1901;  that,  b; 
virtue  of  said  amending  act,  there  existed  a 
vacancy  in  said  office  from  the  first  Monday 
In  January  to  the  first  Monday  in  Septem- 
ber, 1899,  said  Schaffner  not  having  been 
elected  thereto,  and  said  Stephen  Thrall  be- 
ing disqualified  to  hold  over.  He  further  al- 
leges that  on  the  7th  day  of  January,  1899, 
the  court  of  common  pleas  of  Delaware  coun- 
ty, pursuant  to  section  1208  of  the  Revised 
Statutes,  appointed  the  relator  sheriff  of  said 
county  for  said  interim;  that,  as  such  ap- 
pohitee,  he  gave  bond  and  performed  the  oth- 
er acts  required  in  qualification  for  said  of- 
fice; and  that  the  defendant  Charles  Thrall, 
claiming  to  be  entitled  thereto  by  virtue  of 
his  appointment  to  said  office  for  said  interim 
made  by  the  county  commissioners  of  said 
county  on  the  7th  day  of  January,  1899, 
usurps  and  unlawfully  holds  and  exercises 
said  office.  The  relator  prays  that  the  de- 
fendant be  ousted  from  said  office,  and  that 
he  be  inducted  therein.  To  this  petition  there 
is  a  general  demurrer. 
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W.  a  West,  T.  B.  Williams,  and  Frank  S. 
Monnett,  Atty.  Gen.,  for  tbe  State.  Pngb  & 
Pugh  and  F.  M.  Marriott,  for  relator  Kelly. 
Francis  J.  Wing  and  J.  H.  Schneider,  for  re- 
lator Saal.  Mattlngly  &  Short,  for  defendant 
Heffner.  Frank  A.  Kelly,  John  Ferguson, 
and  John  T.  Pyle,  for  defendant  Stallsmlth. 
Jones  &  Jones,  for  defendant  Charles  TbralL 

SHAUGK,  J.  (after  stating  the  facts).  The 
numerous  controversies  which  these  actions 
present  and  suggest  arise  out  of  the  act  at 
April  26,  1898  (93  Ohio  Laws,  351),  "to  amend 
sections  1202  and  1203  of  the  Revised  Stat- 
utes." Prior  to  the  amendment,  section  1202 
provided:  "There  shall  be  elected  In  each 
comity  biennially  a  sheriff  and  coroner  who 
shall  hold  their  office  for  two  years,  begin- 
ning on  the  first  Monday  of  January  next 
after  their  election."  Section  1203  provided 
for  the  qualification  of  the  officers  so  elected 
before  said  first  Monday  of  January.  The 
only  change  attempted  by  the  amending  act 
is  tbe  substitution  of  the  first  Monday  of 
September  for  the  first  Monday  of  January. 
The  sheriffs  elected  at  the  November  election 
In  1806  were  chosen  and  commissioned  for 
official  terms  of  two  years,  to  be  completely 
ended  on  the  first  Monday  of  January,  1899. 
Assuming  the  constitutional  validity  of  the 
amending  act,  the  briefs  of  counsel  present  ft 
variety  of  views  touching  the  manner  in 
which  the  office  is  to  be  filled  during  the 
eight  months  intervening  between  the  first 
Monday  of  January  and  the  first  Monday  of 
September  in  the  year  1899.  By  one  it  is  con- 
tended that  there  is  a  vacancy  to  be  filled 
by  appointment  to  be  made  by  the  county 
commissioners  pursuant  to  the  first  clause  of 
section  1208,  providing  that  "when  the  office 
of  sheriff  becomes  vacant  the  county  commis- 
sioners shall  appoint  some  suitable  person  to 
fill  the  vacancy  who  shall  give  bond  and  take 
the  oath  of  office  prescribed  for  the  sheriff, 
and  hold  bis  office  for  and  during'  the  unex- 
pired term  of  the  sheriff  whose  place  he  fills." 
Another  contends  that  there  is  a  vacancy  to 
be  filled  by  appolntnlent  to  be  made  by  the 
court  of  common  pleas,  pursuant  to  tbe  last 
clause  of  section  1208,  providing  that  "when 
tbe  sheriff  is  incapable  by  reason  of  absence, 
sickness  or  other  disability,  of  serving  any 
process  required  to  be  served,  or  by  reason 
of  interest  is  incompeteiit  to  serve,  the  court 
of  common  pleas  may  appoint  some  suitable 
person.  •  *  •"  Another  presents  the 
view  that,  notwithstanding  the  expiration  of 
their  official  terms,  tbe  sheriffs  elected  in 
1896  continue  in  office  during  said  interim  of 
eight  months  until  the  first  Monday  of  Sep- 
tember, 1809,  when  the  sheriffs  chosen  in  No- 
vember, 1808,  may  take  office  according  -to 
the  terms  of  the  amending  act;  and  this 
view  is  supposed  to  be  supported  by  section 
8  of  the  Revised  Statutes,  providing  that 
"any  person  holding  an  office  or  public  trust 
shall  continue  therein  until  his  successor  is 
elected  or  appointed  and  qualified,  unless  it 


Is  otherwise  provided  In  the  constitution  or 
laws." 

Since  all  of  these  views  assume  tjie  validity 
of  the  amending  act,  and  since  its  validity  Is 
challenged  by  the  petition  against  Heffner 
and  In  some  of  the  briefs.  It  seems  to  present 
the  question  of  first  importance.  It  Is  said 
by  those  who  maintain  the  validity  of  the  act 
that  the  question  was  decided  in  accordance 
with  their  view  In  State  v,  Brewster,  44  Ohio 
St.  589,  9  N.  E.  849.  If  this  question  was  in- 
volved in  that  case,  It  Is  strlcUy  accurate  to 
say  that  it  was  overlooked.  The  report  shows 
that  counsel  agreed  as  to  the  existence  of  a 
vacancy  resulting  from  the  amendment  of 
both  the  constitution  and  the  statute,  and  tbe 
consideration  of  the  court  was  devoted  exclu- 
sively to  the  manner  in  which  the  admitted 
vacancy  should  be  filled. 

It  is  also  said  that  this  act  should  be  held 
valid  in  view  of  the  decision  of  this  court  In 
State  V.  McOracken,  51  Ohio  St  123,  36  N.  E. 
941.  That  case,  however,  related  to  the  office 
of  tbe  clerk  of  the  court  and  gave  effect  to 
section  16  of  article  4  of  the  constitution,— a 
part  of  the  judicial  article,— relating  to  that 
particular  office,  and  ordaining  that  "there 
shall  be  elected  in  each  county  by  the  elect- 
ors thereof  one  clerk  of  the  court  of  common 
pleas,  who  shall  hold  his  office  for  tbe  term 
of  three  years  and  until  bis  successor  shall  be 
elected  and  qualified."  The  effect  of  this  sec- 
tion was  distincUy  held  to  be  to  take  the 
office  of  clerk  out  of  the  operation  of  other 
provisions  of  the  constitution  which  might 
otherwise  have  been  controlling.  In  the  view 
taken  of  the  act  there  considered,  it  was  vital 
to  its  validity  that  because  of  the  constitu- 
tional provision  quoted,  the  act  did  not  create 
a  vacancy  In  the  office.  Moreover,  neither  of 
the  cases  cited  was  affected  by  section  3  of 
article  10  of  the  constitution.  It  has  never 
been  held  by  this  court  that  the  legislature 
may  create  a  vacancy  In  an  existing  county 
office  to  be  filled  by  appointment,  although  It 
was  held  that  the  official  term  of  an  elected 
clerk  of  the  court  may,  by  the  operation  of 
the  constitutional  provision  referred  to  and 
an  act  of  the  legislature,  be  In  effect  extend- 
ed beyond  tbe  term  for  which  he  had  been 
elected,  the  extended  term  not  exceeding  any 
limitation  placed  thereon  by  the  constitution. 

Although  the  power  exercised  by  the  general 
assembly  in  this  Instance  is  legislative  in  char- 
acter, it  must  be  exercised  conformably  to  the 
pertinent  sections  of  the  tenth  article  of  the 
constitution:  Section  1:  "The  general  assem- 
bly shall  provide  by  law  for  the  election  of 
such  county  and  township  officers  as  may  be 
necessary."  Section  2:  "County  officers  shall 
be  elected  on  the  first  Tuesday  after  the  first 
Monday  In  November  by  the  electors  of  each 
county,  in  such  manner  and  for  such  term, 
not  exceeding  three  years,  as  may  be  provided 
by  law."  Section  3:  "No  person  shall  be 
eligible  to  the  office  of  sheriff  or  county  treas- 
urer for  more  than  four  years  in  any  period 
of  six  years."    The  mandatory  provision  that 
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the  general  assembly  shall  provide  by  latr  for 
the  election  of  county  officers  la  a  clear  denial 
of  Its  power  to  provide  for  their  appointment, 
and  the  requirement  that  such  officers  shall  be 
elected  on  the  day  named  negatives  the  view 
that  they  may  be  appointed  by  any  authority. 
State  V.  Brennau,  49  Ohio  St.  33,  29  N.  E. 
593.  The  power  of  the  general  assembly  with 
respect  to  the  subject  Is  completely  compre- 
hended In  these  sections  of  the  tenth  article, 
and  section  27  of  the  second  article:  "The 
election  and  appohitment  of  all  offices,  and 
the  suing  of  all  vacancies,  not  otherwise  pro- 
vided for  by  this  constitution,  or  the  constitu- 
tion of  the  United  States,  shall  be  made  In 
such  manner  as  may  be  directed  by  law. 
♦  •  »"  The  nature  and  the  terms  of  the 
power  granted  by  this  section  Indicate  that, 
in  its  application  to  county  officers,  it  is  sub- 
ordinate to  the  provisions  of  the  tenth  article. 
The  vacancies  for  which  It  antborizes  the  legis- 
lature to  provide  are  those  which  occur  fortui- 
tously, as  by  death  or  resignation.  In  offices 
for  which  there  has  been  provided,  In  obedi- 
ence to  the  tenth  article,  an  elected  Incum- 
bent The  power  to  provide  for  the  filling  of 
such  vacancy  does  not  imply  a  power  to  cre- 
ate an  mterval  in  the  office  between  the  official 
terms  of  two  persons  elected  to  fill  it.  With 
respect  to  the  interval  which  the  general  as- 
sembly has  attempted  to  create  by  the  legisla- 
tion In  question,  It  Is  "otherwise  provided" 
by  the  tenth  article,  and,  as  to  the  principles 
Involved  in  the  act,  does  not  differ  from  that, 
considered  in  State  v.  Brennan. 

But  it  Is  said  that  the  act  does  not  create  a 
vacancy  in  the  office,  because  the  sheriff  in 
office  on  the  first  Monday  In  January  should 
hold  until  the  first  Monday  in  September, 
when  his  successor  may  qualify  under  the 
amending  act  This  proposition  is  completely 
answered  by  the  third  section  of  the  tenth 
article,  disqualifying  all  persons  to  serve  as 
sheriff  for  more  than  four  years  In  any  period 
of  six  years,  and  the  fact  appearing  in  the 
state  ex  rel.  against  Heffner,  that  on  the  first 
Monday  In  January  the  defendant  had  held 
the  offlct  for  four  years  continuously.  We 
are  not  advised  of  the  number  of  counties  in 
the  state  In  which  the  same  condition  exists. 
But  hi  the  state  against  Stallsmith  we  learn 
that  the  defendant  was  first  elected  In  Novem- 
ber, 1S96,  and  again  in  November,  189S;  and 
It  Is  clear  as  to  him  that,  although  he  would 
be  qualified  to  hold  over  during  the  Interval 
referred  to,  there  Is  to  be,  by  the  terms  of 
the  act  at  the  close  of  his  second  term,  an  In- 
terval of  disqualification  of  Vke  duration  and 
origin,  for  which  a  sheriff  cannot  be  elected 
under  any  provision  of  law  now  existing.  But 
the  number  of  such  Instances  of  disqualifica- 
tion cannot  be  important.  In  view  of  the  gen- 
eral nature  of  the  subject  the  act  is  void, 
since  it  cannot  operate  In  every  coxmty  of  the 
state.  The  word  "eligible,"  In  the  third  sec- 
tion of  the  tenth  article,  refers  as  well  to  quali- 
fication to  continue  In  office  as  to  qualification 
to  take  office.    By  its  terms,  the  test  of  eligi- 


bility relates  to  continuance  In  or  occupancy  of 
office.  It  prescribes  no  qualification  peculiar 
to  the  taking  of  office,  but  as  to  the  two  offices 
of  sheriff  and  treasurer,  with  respect  to  wbicli 
there  are  peculiar  reasons  for  limiting  tbe 
duration  of  Incumbency,  it  prescribes  sudi 
limitation.  The  term  has  been  usually  so  in- 
terpreted In  similar  connections.  State  v.  Mur- 
ray, 28  Wis.  96;  Carson  v.  McPhetridge,  15 
Ind.  327;  Smith  v.  Moore,  90  Ind.  294;  Gos- 
man  v.  State,  106  Ind.  203,  6  N.  E.  349.  Orig- 
inal sections  1202  and  1203  were  enacted  in 
obedience  to  the  mandate  of  the  tenth  article 
of  the  constitution.  The  repealing  section  of 
the  act  of  April  26,  1898,  Is  void,  as  are  the 
other  sections.  The  original  sections  are  now 
In  force,  notwithstanding  said  act  The  per- 
sons who  were  elected  to  the  office  of  shwiff 
in  November,  1806,  were  entitled  to  qualify 
and  enter  upon  the  duties  of  the  office  on  the 
first  Monday  in  January,  1898.  Those  who 
failed  to  do  so  then  are  now  entitled  to  qualify 
and  enter  upon  such  duties. 

Since  we  entertain  no  doubt  as  to  the  va- 
lidity of  the  official  acts  of  the  persons  who 
have  occupied  the  office  of  sheriff  shxx  the 
first  Monday  of  January,  by  whatever  cbiim 
of  title,  no  such  doubt  should  be  inferred  from 
any  of  the  views  here  expressed.  It  Is  with 
becoming  regret  that  we  reach  a  conclusion  re- 
garding the  effect  of  these  constitutional  pro- 
visions which  defers  the  accompllshmeat  of 
such  Important  public  purposes  as  must  liave 
moved  the  legislature  to  pass  the  act  In  ques- 
tion. Should  such  purposes  continue  to  com- 
mend themselves  to  the  judgment  of  the  mem- 
bers of  the  general  assembly,  it  is  obvious  that 
they  may  be  attained  by  an  act  changing  the 
date  of  the  commencement  of  the  official  term 
of  the  sheriff,  and  providing  for  the  election 
for  the  Interval  of  some  one  who  will  not,  in 
consequence,  serve  more  than  four  years  in 
any  period  of  six  years.  In  the  state  ex  rel. 
against  Heffner  the  demurrer  to  the  answer 
will  be  sustained,  and  there  will  be  a  judgment 
of  ouster.  In  the  state  ex  rel.  against  Stall- 
smith  the  demurrer  to  the  answer  will  be  over- 
ruled, and  the  petition  dismissed.  In  the  state 
ex  rel.  Saal  against  the  governor  et  aL  the 
demurrer  to  the  petition  will  be  sustained,  and 
the  petition  dismissed.  In  the  state  ex  reL 
Kelly  against  Thrall  the  demurrer  to  the  peti- 
tion will  be  sustained,  and  the  petition  dis- 
missed. 


(69  Ohio  St  ^1 

CITY  OP  CIRCLEVILLE  v.  SOnN. 

(Supreme  Court  of  Ohio.    Dec.  13,  189S.) 

Ml'nicipal  Corporatioss  —  Public  Wats  — Lm- 

BiLiTY  FOR  Defects. 

1.  The  duty,  enjoined  by  statute  on  municipal 
corporations,  to  keep  their  public  ways  open,  in 
repair,  and  free  from  naisance,  is  ministerial 
and  mandatory,  and  requires  the  removal  from 
such  ways  of  all  dangerous  defects  and  obstruc- 
tions, from  whatever  cause  arising,  when 
broueht  to  the  notice  of  the  corporation. 

2.  The  corporation  is  liable  for  injuries  caused 
by  a  dangerous  defect  or  obstruction  in  a  street 
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or  sidewalk  under  its  control,  after  reasonable 
notice  of  its  unsafe  condition,  though  it  arose 
from  the  construction  or  alteration  of  the  street 
or  sidewollt  in  conformity  with  a  plan  adopted 
by  the  municipal  authorities. 

Shauck,  J.,  dissenting. 

(Syllabus  by  the  Cotirt) 

Error  to  circuit  court,  Pickaway  county. 

Action  by  E31a  M.  Sobn  against  the  city  of 
ClrclevlUe  to  recover  for  Injuries  caused  by 
defective  sidewalk.  Judgibent  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

The  petition  alleges  "that  the  defendant, 
the  city  of  ClrclevlUe,  Ohio,  is  a  municipal 
corporation  of  the  fourth  grade  of  the  second 
class,  duly  organized  under  the  laws  of  the 
state  of  Ohio;  that  there  Is  a  certain  street 
In  said  city,  called  'Court  Street,'  with  side- 
walks on  both  sides  of  the  same,  which  have 
been  constructed  and  maintained,  upon 
grades  established  by  said  defendant,  for  the 
use  of  public  travel  by  pedestrians  having 
occasion  to  travel  thereon;  that  the  said 
street  is,  and  was  at  the  date  herehiafter 
mentioned,  one  of  the  most  public  streets  In 
the  said  city,  and  that  the  said  sidewalk,  at 
the  points  hereinafter  named,  was  a  greatly 
frequented  place,  and  much  traveled  by  the 
general  public,  being  within  two  squares  of 
the  business  center  of  said  city;  that  on  the 
west  side  of  said  street,  between  Mound  and 
Union  streets,  there  Is  an  alley,  called  'South 
Boundary  Alley,'  extending  from  Canal  street, 
and  intersecting  said  Court  street,  at  a  point 
between  the  lots  of  G.  F.  Wlttlch  and  Doro- 
thea Tumey;  that,  from  a  point  near  St 
Philip's  Episcopal  Church  to  the  said  Court 
street,  said  alley  descends  and  slopes  rapidly, 
and  where  the  same  crosses  said  sidewalk  It 
has  a  slope  of  at  least  2  feet  In  16  feet,  there- 
by making  said  slope  dangerous  for  persons 
traveling  thereon.  In  times  when  the  same  is 
covered  with  Ice  and  snow;  that  said  side- 
walk at  said  iwlnt,  crossing  said  alley,  is  con- 
structed In  a  dangerous  and  defective  man- 
ner, by  reason  of  said  unusual  and  abrupt 
slope,  and  having  rough  and  uneven  stones 
thereon,  and  between  which  there  are  large 
fissures;  that  the  same  Is  so  constructed  at 
said  point  as  to  have  a  depression  or  gutter 
In  the  middle,  for  the  purpose  of  permitting 
and  allowing  drainage  on  and  through  said 
alley,  from  said  Episcopal  Church,  and  from 
lots  adjoining  on  said  alley,  and  over  said 
sidewalk,  and  emptying  into  a  gutter  run- 
ning along  the  said  Court  street,  between  the 
said  sidewalk  and  the  street  proper;  that  In 
times  of  rainfall  there  Is  a  large  flow  of 
water  over  and  through  said  alley  at  said 
point,  and  In  times  of  freezing  the  said  side- 
walk at  said  point  becomes  covered  with  ice 
from  said  drainage,  and  also  from  the  drain- 
age from  lots  adjoining  on  both  sides  of  said 
alley,  thereby  making  said  sidewalk,  from  all 
said  causes  aforesaid,  unusually  dangerous  to 
persons  walking  thereon;  that  said  alley  and 
said  sidewalk  have  remained  in  said  condi- 
tion, as  to  the  construction  thereof,  for  a 


great  many  years,  to  wit,  for  at  least  10 
years,  with  the  full  knowledge  of  the  defend- 
ant of  all  the  conditions  aforesaid;  that  ac- 
cidents have  frequently  happened  at  said 
point,  to  persons  walking  on  said  sidewalk, 
by  said  'persons  slipping  and  falling,  when 
the  same  was  covered  with  Ice  and  snow; 
that  the  said  G.  F.  Wlttlch  and  the  said  Doro- 
thea Tumey  have,  with  the  knowledge  and 
'consent  of  said  defendant,  for  a  long  time 
prior  to  the  Injury  hereinafter  alleged,  to  wit, 
for  at  least  10  years  prior  thereto,  and  at 
the  time  said  Injury  occurred,  used  said  al- 
leyway as  a  means  of  dralnag^e  for  their 
slops  and  surplus  water,  coming  from  theli 
said  premises,  and  the  same  has  been  allowed 
and  permitted  by  the  defendant  to  flow  over 
and  across  said  sidewalk,  and  into  said  gut- 
ter, continuously,  for  the  said  period  of  time 
aforesaid;  that  on  or  about  the  16th  day  of 
March,  A.  D.  1895,  and  for  more  than  a 
month  next  preceding,  said  defendant,  with 
full  knowledge  of  all  the  facts  heretofore 
stated,  had  carelessly  and  negligently  suf- 
fered Ice,  frozen  snow,  and  sleet  to  accumu- 
late on  said  sidewalk  at  said  point,  and  the 
same  was  at  said  date  dangerous  to  persons 
passing  along  the  same,  by  reason  of  Its 
slippery  condition,  and  the  defective  condi- 
tion of  said  sidewalk,  as  hereinbefore  stated; 
that  at  said  date  aforesaid,  about  8  o'clock  in 
the  evening,  this  plaintift  was  passing  along 
the  sidewalk,  in  the  usual  way,  using  all  due 
care,  and  Ignorant  of  Its  defective  and  dan- 
gerous and  slippery  condition,  and  while  so 
walking  she  fell,  and  broke,  fractured,  and 
sprained  her  right  limb  near  the  ankle  joint, 
and  ruptured  the  ligaments,  and  otherwise 
Injured  her  said  limb;  that  by  reason  of  the 
injury  aforesaid  she  was  laid  up  and  conSned 
to  her  bed  for  the  period  of  five  days,  and 
has  suffered  great  bodily  pain  and  mental 
anguish,  and  was  prevented  for  the  last  three 
months  from  attending  to  her  busbiess,  and 
Incurred  about  $125  expense  for  medical  at- 
tendance and  nursing,  In  attempting  to  be 
cured  of  said  Injuries;  and  this  plaintiff  fur- 
ther avers  that  she  is  still  lame  and  crippled 
from  said  injuries,  and  Is  only  able  to  attend 
to  her  business  by  the  use  of  her  crutches, 
that  the  said  injuries  still  exist,  and  that  she 
will,  as  she  verily  believes,  be  and  remain 
permanently  lame,  crippled,  and  disabled 
from  said  Injuries." 

By  an  amendment  the  following  allegations 
were  added  to  the  petition:  "That  In  conse- 
quence of  the  defective  condition  of  the  said 
alley,  where  the  same  crossed  the  said  side- 
walk, as  It  was  at  the  time  of  her  said  Injury, 
as  described  In  her  petition,  and  of  the  said 
unusual,  abrupt,  and  dangerous  slope  thereof 
at  said  point,  and  of  the  accumulation  and 
flow  of  the  water  over  and  through  said  alley 
and  across  said  sidewalk,  from  the  sources  and 
causes  as  averred  and  described  in  her  peti- 
tion, and  the  freezing  of  the  said  ice  and  snow 
thereon.  In  the  defective  condition  of  the  said 
sidewalk  at  said  point,  at  the  time  of  said  hi- 
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Jnry,  uo  caused  and  brongbt  about  by  the  neg- 
ligence of  said  defendant,  and  by  the  negli- 
gence of  the  said  defendant  In  permitting  the 
same  to  be  and  remain  In  said  condition,  the 
Bald  plalntlfT  became  and  was  injured,  as  de- 
scribed In  her  petition." 

The  defendant  answered,  denying,  substan- 
tially, the  alleged  defective  condition  of  the 
sidewalk,  and  all  negligence  on  Its  part,  and 
charging  the  plalntlfT  with  contributory  negll-' 
gence.  The  plaintiff  controverted  the  allega- 
tions of  contributory  negligence,  and  upon  • 
trial  of  the  Issues  thus  Joined  the  defendant 
prevailed.  The  Judgment  In  its  favor  was 
reversed  by  the  circuit  court,  for  error  In  the 
charge,  and  In  refusing  to  give  instructions  rC' 
quested  by  the  plaintiff. 

The  charges  so  held  erroneous  are  as  fol- 
lows: "If  you  find,  from  the  evidence,  that  the 
plalntitTs  fall  was  caused  by  the  plan  or  de- 
sign of  the  sidewalk,  then  the  defendant  can- 
not be  held  liable."  "If  you  find,  from  the 
evidence,  that  the  plalntifTs  fall  was  caused 
by  the  plan  or  design  of  the  sidewalk,  and 
not  by  any  failure  to  repair  the  same,  or 
a  defect  In  its  construction  after  the  plan  was 
adopted,  then  the  defendant  cannot  be  beld 
liable."  "The  city  had  a  right  to  open  out  the 
alley,  and  to  construct  said  sidewalk,  and  the 
alley  crossing  which  Intersects  It  at  that  point; 
and  If  you  find,  from  the  testimony,  that  the 
alley  crossing  complained  of  was  constructed 
In  ft  r^sonably  safe  manner,  according  to  a 
plan  enacted  by  the  city  council  of  the  city  of 
Circlevllle,  and  that  It  has  remained  substan- 
tially in  that  condition  since,  and  was  so  at 
the  time  the  Injury  complained  of  took  place, 
and  that  the  defect,  if  any,  was  In  the  plan, 
and  not  In  its  construction,  or  the  want  of  re- 
pair on  the  part  of  the  city,  but  that  the  in- 
jury complained  of  occurred  and  was  caused 
by  the  adoption  of  a  plan  which,  I  have  stated 
before,  was  reasonably  carried  out,  and  sub- 
stantially built  according  to  the  plan,  then  and 
in  that  case  the  plaintiff  cannot  recover." 

The  instructions  requested  and  refused  are  as 
follows:  "If  yon  And,  from  the  evidence,  tbat 
the  accumulation  of  Ice  on  the  pavement, 
where  the  same  crossed  over  South  Boundary 
alley,  combined  with  the  defective  condition 
of  said  alley  at  said  point,  and  that  the  mn- 
nlclpal  authorities  knew,  or  shonld  have 
known,  of  Ita  defective  condition,  then  and 
In  such  case  I  charge  you  that  the  dty  la 
liable,  unless  you  find  that  the  plaintiff  was 
gnillty  of  contributory  negligence  in  going  upon 
said  pavement  at  this  point."  "The  duties  of 
the  municipal  authorities  of  this  state  to  keep 
the  streets,  alleys,  and  sidewalks  of  the  munl- 
dpality  for  which  they  act  in  repair  are 
ministerial,  and  not  legislative;  and,  although 
they  may  exercise  their  discretion  as  to  wheth- 
er such  improvements  shall  be  made,  yet, 
when  they  do  decide  to  make  them,  the  law  re- 
quires tbat  they  shall  be  made  In  a  reasonably 
safe  condition  for  public  travel,  and.  In  their 
acts  In  constructing  the  streets,  alleys,  and 
sidewalks  in  such  a  manuer  as  to  be  reasona- 


bly safe  for  public  travel,  the  manlclpatlty  tm 
which  they  act  may  be  held  liable."  "The  law 
of  this  state  Imposes  upon  the  municipal  an- 
thorlties  the  duty  of  making  and  keeping  the 
sidewalks  of  the  municipality  In  reasonably 
safe  condition  for  persons  walking  along  and 
over  them,  and  in  the  performance  of  thia  dotjr 
the  authorities  act  in  a  ministerial  capacity, 
and  for  their  negligence  in  the  performance 
of  their  duty  the  municipality  for  whidx  they 
act  may  be  held  liable."  "The  same  duty  was 
imposed  upon  the  defendant,  through  Ita  mn- 
niclpal  authorities,  to  make  and  keep  In  a 
reasonably  safe  condition  the  sidewalk  where 
It  crossed  over  South  Boundary  alley,  aa  the 
other  parts  of  said  pavement" 
The  case  la  brought  here  on  error  I9  the 

C.  A.  Weldon  and  Clarence  Ourtaln,  for 
plaintiff  In  error.  Abemethy  &  Folsom  and 
Schleyer  &  Oearhart,  for  defendant  in  error. 

WILX.IAMS,  3.  (after  stating  the  tucta). 
The  Instructions  given  and  refused  by  the 
court  of  common  pleas,  for  which  its  judg- 
ment was  reversed  by  the  circuit  court,  raise 
the  question  whether  a  mimlclpal  corporation 
Is  exonerated  from  liability  for  injurlea  caused 
by  an  unsafe  condition  of  a  public  way  mider 
Ita  control,  which  it  haa  suffered  to  renuUn 
after  notice,  when  the  defect  arose  In  the 
execution  of  a  plan  adopted  by  the  corpora- 
tion for  a  local  improvement  Ita  Immunity 
from  liability  Is  defended  here  on  the  ground 
that.  In  the  adoption  of  plans  for  local  bn- 
provements,  municipal  bodies  are  in  the  exer- 
cise either  of  a  legislative  power,  which  la 
discretionary  and  not  subject  to  Judicial  con- 
trol, or  of  a  judldai  power,  and  not  responsi- 
ble for  errors  of  Judgment  Cases  are  dted 
In  support  of  the  proposition,  some  of  which 
place  the  exemption  from  liability  on  one  ot 
these  grounda,  and  some  on  the  other,  but 
none  on  both.  It  is  said  In  Detroit  v.  Beck- 
man.  84  Mich.  125,  that  "when  complaint  Is 
made  that  the  original  plan  of  a  public  work 
is  so  defective  aa  to  render  the  work  danger- 
ous when  completed,  it  Is  apparent  tbat  the 
fault  Is  with  legislative  action."  And  in 
Urquhart  v.  Qty  of  Ogdensburg,  91  N.  T.  6T, 
It  Is  declared  that  the  exercise  of  the  power 
to  make  local  Improvements  is  quasi  Judicial. 
The  courts  of  these  states,  In  numerous  de- 
cisions, maintain  respectively  tbe&e  divergent 
views  of  the  grounds  on  which  municipal  oo^ 
poratlons  are  not  liable  In  such  cases,  bat 
concur  in  holding  their  nonliability;  and  oo 
that  question  they  are  at  variance  with  1 
large  numl>er  of  reported  cases,  espedally  of 
those  decided  by  (he  courts  of  tbe  Middle  and 
Western  states.  In  Blyhl  v.  Village  of  Wata^ 
vlUe,  B7  Minn.  115,  58  N.  W.  817,  tt  to  beld 
that  "a  municipal  corporation  is  liable  for 
an  injury  caused  by  having  an  unsafe  side- 
walk, the  condition  of  which  is  due  to  tin 
plan  adopted  for  Its  construction,  yihea  the 
city  could  have  remedied  the  defect  but  did 
not  do  so."    And  In  Gould  v.  City  of  I'opeka. 
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32  Kan.  485,  4  Pac.  822,  the  conrt  bold  that 
a  "city  has  no  more  right  to  plan  or  create 
an  unsafe  and  dangerous  condition  of  one  of 
Its  streets  than  it  has  to  plan  or  create  a  pub- 
lic or  common  nuisance."  The  same  doctrine 
is  maintained  in  Indiana,  Iowa,  and  other 
states. 

We  will  not  attempt  a  review  or  discussion 
of  the  cases  on  this  subject  In  their  briefs, 
wliich  show  diligent  research,  counsel  have 
collected  the  cases  on  both  sides,  and  ably 
presented  their  different  views.  Text  writ- 
ers on  the  subject  lean  to  the  side  of  muni- 
cipal liability  in  such  cases.  In  Dillon  on 
Municipal  Corporations  (volume  2,  p.  12&1), 
under  section  1024,  it  is  said:  "Does  the  prin- 
ciple that  actionable  negligence  cannot  be  pred- 
icated of  the  plan  itself  (Id.  {  1046)  go  so  far 
as  to  exempt  from  liability  if  tliat  plan  leaves 
the  streets  in  an  unsafe  and  dangerous  con- 
dition for  public  use?  In  the  author's  opinion 
this  question  ought  to  be  answered  in  the 
negative."  And  in  Harris  on  Damages  by 
Corporations  (volume  1,  p.  165)  that  author 
says:  "As  to  the  liability  of  a  city  for  dam- 
ages for  an  injury  resulting  from  a  defective 
plan,  the  decisions  are  not  all  harmonious,  but 
the  weight  of  authority  is  now,  perhaps,  in 
favor  of  holding  the  city  liable  for  defects  in 
the  plan  as  well  as  in  the  execution  of  the 
work."  And  see  Elliott,  Roads  &  S.  c.  20, 
and  Jones,  Neg.  Mun.  Corp.  c.  4,  p.  67.  It  has 
been  held  in  this  state,  in  a  number  of  re- 
ported cases,  that  municipal  corporations  are 
liable  for  injuries  caused  to  property  abutting 
on  streets,  by  changes  in  their  grades,  not- 
withstanding the  establishment  of  the  grade 
was  a  lawful  exercise  of  municipal  authority, 
and  the  work  was  done  in  conformity  with 
the  plan  so  adopted.  The  court  recognizes 
that  in  this  class  of  cases  it  has  taken  ground 
in  advance  of  some  adjudications  elsewhere, 
and  Its  position  is  maintained  on  principle. 
The  doctrine  established  by  them  has  since 
been  adopted  and  followed  In  several  other 
states. . 

In  City  of  Dayton  v.  Pease,  4  Ohio  St  80, 
the  city  of  Dayton  was  held  liable  in  damages 
for  Injuries  to  property  resulting  from  the 
fall  of  a  bridge,  forming  part  of  one  of  its 
streets  over  a  canal,  where  the  fall  was  owing 
entirely  to  defects  in  the  plan  of  the  bridge, 
which  had  been  approved  by  the  council,  and 
the  bridge  was  constructed  under  its  direc- 
tion and  in  accordance  with  the  plan.  While 
the  question  here  is  not  precisely  the  same  as 
in  that  case,  it  is  nearly  so,  and  involves  an 
application  of  the  same  principle.  And,  in 
view  of  the  irreconcilable  conflict  of  decisions 
elsewhere  on  this  question,  we  are  at  liberty 
to  adopt  su(A  rule  as  will  best  harmonize 
with  those  of  this  court  and  our  legislation 
on  the  subject,  and  as  to  us  seems  most  rea- 
sonable and  practicable.  Our  statute  in  ex- 
press terms  places  the  public  ways  of  each 
munlripality  in  its  control,  coupled  with  a 
positive  command  to  keep  them  open,  in  re- 
pair, and  free  from  nuisances.    In  the  per- 


formance of  that  duty  the  municipal  authori- 
ties are  required  to  remove  and  keep  removed 
from  its  streets  all  dangerous  defects,  ob- 
structions, and  nuisances  of  every  kind,  as 
they  may  arise  from  time  to  time,  from  any 
cause.  There  is  no  exception  from  the  re- 
quirement in  favor  of  defects,  obstructions, 
or  nuisances  which  are  placed,  or  caused  to 
be  placed,  in  a  street,  by  the  corporation,  or 
by  its  officers  or  agents;  nor  Is  there  any  the 
less  reason  for  holding  the  corporation  liable 
for  a  disregard  of  its  duty  to  remove  such  ob- 
stacles from  its  streets,  when  placed  there  by 
its  own  act  or  the  act  of  its  officers,  than 
there  is  for  making  It  answerable  for  its  neg- 
ligence in  permitting  similar  obstacles  to  re- 
main when  placed  in  the  street  by  other  per- 
sons. The  statutory  duty  Is  ministerial  hi  its 
nature  and  mandatory  in  terms,  and  was  im- 
posed for  the  benefit  of  those  having  occasion 
to  use  the  streets,  so  that  they  might  use 
them  with  safety,  and  not  for  the  benefit  of 
the  corporation,  and  ample  means  for  its 
prompt  and  efficient  performance  are  placed 
in  the  control  of  the  corporation.  While  mu- 
nicipal legislation  may  be  necessary  in  provid- 
ing means  and  measures  for  the  performance 
of  the  duty,  as  it  is  with  resjMCt  to  many 
strictly  ministerial  duties,  its  performance,  or 
the  omission  to  perform  it,  is  not  the  exercise 
of  legislative  or  judicial  power;  nor  is  it  dis- 
cretionary. 

We  are  of  opinion,  therefore,  that  a  munici- 
pal corporation  should  be  held  liable  for  In- 
juries caused  by  a  dangerous  defect  or  ob- 
struction in  a  street  or  sidewalk,  wUch  it 
suffers  to  remain  after  reasonable  notice  of  its 
existence,  though  it  arose  in  the  construction 
or  alteration  of  the  street  or  sidewalk  in  ac- 
cordance with  a  plan  adopted  by  the  munici- 
pal anthoritles.  We  express  no  opinion  tai 
regard  to  the  weight  of  the  evidence.  There 
was  not  a  total  lack  of  evidence  tending  to 
support  the  issues  for  the  plaintiff,  and  its 
sufficiency  is  for  the  jury  under  proper  in- 
structions, and  for  the  lower  courts.  Judg- 
ment affirmed. 

SHAUCK,  3.,  dissents. 


(5S  OUo  Bt  801) 

OHIO  OIL  CO.  V.  LANE. 

(Supreme  Conrt  ot  Ohio.    Dec.  13,  1898.) 

Oil  and  Gas  (Jostract  —  I<basb  to  Opruatixg 

CoMPAXT— Payment  fok  Wei.i.  kot  Dsed 

— CONSTHUCTION  OP  CONTRACT. 

A  contract  between  the  owner  of  lands  and 
a  company  operating  in  oil  and  gas,  whereby 
gnch  minerals  are  granted  in  place  to  the  oper- 
ating company  apon  the  stipniation  that,  -if  gas 
only  is  fonnd,  it  will  pay  a  fixed  sum  per  year 
for  each  well  "while  the  same  is  being  used  oft 
the  premises,"  and  containing  no  stipulation  in- 
consistent therewith,  should  not  be  so  constmed 
as  to  require  it  to  pay  such  sum  for  a  gas  well 
whose  product  is  not  used,  even  though  the 
jury  should  be  of  the  opinion  that  it  might  have 
been  so  used  oS  the  premises  without  financial 
loss  to  the  company. 
(Syllabus  by  the  C>>ttrt.) 
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Error  to  circuit  court,  Auglaize  county. 

Action  by  Tliomas  A.  Lane  against  the  Ohio 
Oil  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Reversed. 

The  controversy  arises  out  of  the  second 
cause  of  action  In  the  petition  filed  in  the  court 
of  common  pleas  by  Lane  against  the  oil  com- 
pany. That  cause  of  action,  as  alleged  by 
him,  Is,  In  substance,  that  on  the  5th  of  May, 
1890,  being  the  owner  of  120  acres  of  land 
lying  in  Mercer  county,  he  entered  Into  a  con- 
tract with  the  oil  company,  a  copy  of  which 
Is  In  the  record,  Its  material  stipulations  be- 
ing as  follows:  "In  consideration  of  the  sum 
of  f420,  the  receipt  of  which  Is  hereby  ac- 
knowledged, Thomas  A.  Lane,  of  Transit, 
Hamilton  county,  Ohio,  first  party,  hereby 
grant  unto  the  Ohio  Oil  Company,  an  Ohio 
corporation,  second  party.  Its  successors  and 
assigns,  all  the  oil  and  gas  In  and  under  the 
following  described  premises,  together  with 
the  right  to  enter  thereon  at  all  times  for  the 
purpose  of  drilling  and  operating  for  oil,  gas, 
or  water,  and  to  erect  and  maintain  all  build- 
ings and  structures  and  lay  all  pipes  necessary 
for  the  production  and  transportation  of  oil, 
gas,  or  water  from  said  premises;  excepting 
and  reserving,  however,  to  first  party  the  one- 
sixth  (%)  part  of  all  oil  produced  and  saved 
from  said  premises,  to  be  delivered  in  the 
pipe  line  with  which  second  party  may  con- 
nect its  wells,  namely:  •  *  •.  If  gas  only 
is  found,  second  party  agrees  to  pay  three 
hundred  dollars  ($300)  each  year.  In  advance, 
for  the  product  of  each  well  while  the  same 
is  being  used  off  the  premises,  and  first  party 
to  have  gas  free  of  cost  to  heat  six  stoves  in 
dwelling  house  during  the  same  time.  •  •  • 
The  second  party  shall  have  the  right  to  use 
sufficient  gas,  oil,  or  water  to  run  all  neces- 
sary machinery  for  operating  said  wells,  and 
also  the  right  to  remove  all  Its  property  at  any 
time." 

Said  second  cause  of  action  contains  the  fol- 
lowing allegations:  "That,  under  said  agree- 
ment, said  defendant  drilled  and  constructed 
upon  said  land  one  well,  which  produces  in 
paying  quantities  gas  only,  the  said  well  be- 
ing drilled  and  completed  about  the  15th  day 
of  February,  A.  D.  1891;  and  plaintiff  says 
that  said  defendant  has  never  made  any  pay- 
ment for  gas  from  said  well.  Plaintiff  avers 
that  said  defendant  agreed  to  use  the  gas  pro- 
duced on  said  premises  within  a  reasonable 
time  off  said  premises,  and  thereupon  to  pay 
for  same,  and  that  said  gas  from  said  well 
was,  or  reasonably  ebould  have  been,  used  off 
said  premises  on  or  before  the  6th  day  of  May, 
A.  Ji.  1801,  continually,  and  that  any  delay 
since  that  time  is  unreasonable;  and  thereby 
defendant  became  indebted  to  plaintiff  on  the 
0th  day  of  May,  A.  D.  1891,  In  the  sum  of 
three  hundred  dollars  ($.^00)  for  the  gas  from 
said  first  well.  And  plaintiff  says  that  said 
last-mentioned  sum  has  never  been  paid,  but 
that  the  whole  amount  thereof,  together  with 
iterest  thereon  from  the  Cth  day  of  May,  A. 


D.  1801,  Is   and  remains  due  and  owing  to 
the  plaintiff  from  said  defendant." 

The  company  filed  the  following  answer: 
•*For  answer  to  the  second  cause  of  action  in 
the  second  amended  petition,  defendant  says: 
It  admits  that  it  has  not  made  any  payment 
for  gas  under  said  contract  of  lease,  and  it 
denies  each  and  every  other  allegation  in  said 
second  cause  of  action  contained." 

On  the  trial,  the  drilling  of  a  gas  well  on 
the  premises  by  the  company  being  admit- 
ted, the  plaintiff  was  permitted,  against  the 
objection  of  the  company,  to  introduce  evi- 
dence tending  to  prove  that  the  well  yielded 
gas  In  paying  quantities,  which  was  explained 
to  mean  quantities  that  would  make  the  well 
worth  tubing.  If  a  market  for  the  gas  could  be 
had,  and  that  pipe  lines  were  In  operation,  at 
points  from  three  to  five  miles  from  the  well, 
for  the  purpose  of  conveying  gas  to  varioua 
municipalities  in  the  western  portion  of  the 
state.  It  was  admitted  that  the  oU  company 
did  not  use  the  gas,  or  sell  It.  There  was  also 
conflicting  evidence  as  to  whether  the  com- 
pany conld  or  not  have  laid  pipe  to  existbis 
lines  and  thus  without  loss  have  sold  the  gas; 
the  evidence  offered  by  the  plaintiff  In  that 
regard  being  objected  to  by  the  defendant 

Counsel  for  the  defendant  requested  the 
court  to  give  the  following  Instructions  to  the 
Jury:  "(1)  There  being  no  evidence  to  show 
that  defendant  used  the  gas  off  the  premises 
from  the  well  upon  which  rental  is  claimed  in 
this  case,  I  charge  you  that  your  verdict  mnst 
be  for  the  defendant  (2)  I  charge  you  that 
under  the  terms  of  the  lease.  It  was  left  to 
the  discretion  of  the  defendant  to  determine 
whether  It  conld  use  or  market  the  gas  from 
this  well  off  from  the  premises  without  loss 
to  Itself;  and,  there  being  no  evidence  that 
the  defendant  did  not  exercise  this  discretion 
In  good  faith,  your  verdict  must  be  for  defend- 
ant." These  were  refused,  and  the  defendanr 
excepted. 

The  court  Instructed  the  jury  that  the  de- 
fendant admitted  that  It  "did  enter  Into  a  cos- 
tract  with  the  plaintiff,  of  the  nature  and  char- 
acter set  forth  in  the  petition,  a  copy  of  which 
you  will  find  In  the  petition";  and,  further, 
that  If  the  well  drilled  upon  the  premises  wis 
a  paying  gas  well,  and  the  defendant  could 
by  reasonable  diligence  have  found  a  market 
for  the  gas  prior  to  November  27,  1891  (the 
date  of  the  commencement  of  the  action),  then 
the  $300  would  be  due;  also,  that,  "if  gas 
was  found  In  the  well  in  paying  quantities 
(and  there  Is  no  serious  controversy  on  that 
question),  it  was  the  duty  of  the  defendant  to 
make  a  reasonable  effort  to  find  a  purchaser 
for  the  gas,— utilize  the  gas,  or  find  a  pur- 
chaser, so  that  it  could  have  been  utilized.— 
off  the  premises."  In  various  forms  the  Jury 
were  directed  to  Inquire  whether  the  defendant 
could  have  placed  the  gas  In  market  without 
loss,  and  that.  If  It  could,  the  sum  of  $300 
was  actually  dae,  with  Interest. 

To  the  several  parts  of  the  charge  as  given 
the  defendant  excepted,  and  a  verdict  was 
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returned  In  favor  of  the  plalntlil  for  $379.50. 
Tlie  defendant's  motion  for  a  new  trial  was 
overruled,  and  a  judgment  waa  entered  on 
the  verdict.  The  judgment  wss  affirmed  b7 
the  circuit  court.  This  is  a  petition  In  error 
to  reverse  both  Judgments. 

Layton  &  Stueve  and  Wheeler  &  Brice,  for 
plaintlfF  in  error.  Goeke  &  CuUlton,  for  de- 
fendant in  error. 

SHAUCK,  J.  (after  atatlng  the  facts).  The 
nomeroua  questions  raised  by  the  objections  to 
the  evidence  offered  by  the  plaintUf  In  the 
trial  court,  and  the  exceptions  to  the  refusal 
of  the  court  to  give  the  instructions  requested 
by  the  defendant,  depend  upon  the  meaning 
of  ttie  stipulations  in  the  contract  of  May  8, 
1890.  That  la  true,  also,  of  the  questions 
raised  by  the  exceptions  to  the  Instructions 
given,  unless  it  Is  the  exception  to  the  portion 
of  the  charge  advising  the  Jnry  respecting  the 
admissions  of  flie  defendant  Although  a  con- 
tractof  this  character  should  not  be  copied  Into 
the  petition,  either  in  lieu  of  or  In  addition  to 
allegations  of  its  terms,  the  written  agreement 
in  this  case  was  treated  throughout  the  trial 
as  though  it  had  been  put  In  evidence,  and 
the  defendant  did  upon  the  trial  practically 
admit  its  execution.  It  does  not  contest  It 
now.  In  its  answer  it  denied  all  of  the  allega- 
tions of  the  second  cause  of  action  except 
that  of  nonpayment;  nor  did  it  admit  upon  the 
trial,  aa  is  alleged  against  it  in  the  petition, 
that  "It  agreed  to  use  the  gas  produced  on  said 
premises  within  a  reasonable  time  off  said 
premises,  and  thereupon  to  pay  for  the  same." 
Ob  the  contrary,  its  consistent  contention  has 
been  that  tbe  Instrument,  whose  execution  it 
admits,  does  not  support  the  controverted  alle- 
gation of  the  petition  as  to  that  promise.  By 
the  terms  of  the  Instrmnent  executed  the  com- 
pany promised  to  pay  a  stipulated  price  for 
the  gatf  "while  the  same  la  being  used  off  the 
premises."  It  did  not  in  terms  undertake  to 
use  tbe  gas  off  tbe  premises  within  a  reason- 
able time,  as  alleged  in  the  petition,  nor  to 
use  It  off  the  premises  If  it  could  do  so  with- 
out loss,  as  Is  stated  in  the  charge.  But,  In 
support  of  tbe  charge,  it  is  said  that  upon 
construction  of  the  instrument  the  obligations 
stated  in  the  charge  should  be  Inferred,  and 
that  the  phrase  "  'while  the  same  Is  being  used 
off  the  premises'  only  determines  how  \oag  the 
payments  are  to  be  kept  up."  That  view  of 
the  phrase  is  not  helpful,  for  it  fixes  the  be- 
ginning of  tbe  term  of  payment,  aa  well  as  its 
dose. 

It  is  farther  said  that  "Inconsistent  claims 
most  be  construed  according  to  the  subject- 
matter,  and  the  motive  and  intention  of  the 
parties,  as  gathered  from  tbe  whole  Instm- 
ment"  This  Is  a  familiar  and  established 
rule  of  Interpretation.  Its  terms  presuppose 
tbe  presence  of  clauses  that  are  Inconsistent  or 
not  clearly  expressed.  The  company  was  en- 
gaged In  prospecting  In  the  vicinity  for  oil,  and 
In  producing  It  when  found.  It  was  known 
to  both  parties  that.  In  drilling  tor  oU,  gaa 


might  be  found.  For  the  purpose  of  fixing 
their  rl^ts  In  the  mineral  which  might  be  dis- 
covered, they  entered  into  a  contract  contain- 
ing stipulations  familiar  to  operators  and  own- 
ers having  similar  motives.  Gas  Co.  v.  Teters 
(Ind.  App.)  44  N.  E.  549;  Bryan,  Oil  &  Gas, 
97.  If  oil,  the  principal  object  of  search, 
should  be  found,  the  owner  was  to  receive  one- 
sixth  of  it,  delivered  hi  the  pipe  line.  But,  "If 
gas  only"  should  be  found,  the  operating  com- 
pany was  expressly  granted  the  right  to  use 
It  on  the  premises  In  driving  machinery  for 
drilling  other  wells,  to  use  it  for  that  purpose 
on  other  premises,  or  to  place  It  In  the  market, 
but  without  Incurring  any  obligation  to  pay 
therefor  unless  it  should  be  taken  from  the 
premises  of  the  plaintiff.  Ihe  recovery  was 
upon  the  theory  that,  if  gas  should  be  found  in 
such  a  quantity,  the  'plaintiff  was  entitled  to 
recover  at  all  events,  if  the  jury  were  of  the 
opinion  that  the  gas  could  have  been  sold  with- 
out loss.  That  view  is  not  only  without  war- 
rant in  the  terms  of  the  instrument,  but  It  ia 
distinctly  refuted  by  the  stipulation  that  tbe 
company  might,  without  making  compensa- 
tion, use  the  entire  quantity  In  further  opera- 
tions upon  the  premises  of  the  plaintiff. 

From  a  consideration  of  all  the  terms  of 
the  contract,  and  from  the  purposes  of  the 
parties  at  the  time  of  Its  execution.  It  Is  obvi- 
ous that  the  operating  company's  obligation 
to  pay  for  the  gas  only  In  case  it  should  be 
"used  off  the  premises"  waa  deliberately  in- 
serted, as  expressive  of  the  Intention  of  the 
parties.  There  is,  therefore,  no  occasion  for 
the  application  to  this  contract  of  any  rule 
relating  to  the  interpretation  of  contracts 
whose  terms  are  ambiguous  or  inconsistent 
In  view  of  the  terma  of  the  contract  the 
plaintiiTs  admission  that  gas  had  not  been 
used  off  the  premises  waa  equivalent  to  the 
admission  that  he  had  no  cause  of  action. 
Judgments  of  the  circuit  court  and  the  court  of 
common  pleas  reversed,  and  judgment  for  the 
plaintiff  In  error. 


(152  Ind.  Stn 
AMERICAN  TRUST  &  SAVINGS  BANK  OF 
CHICAGO  et  al.  v.  McGETTIGAN.i 

(Supreme  Court  of  Indiana.     Feb.  17,  1899.) 

BiU/— Dbkubreb  —  Rkceivebs  —  Control  or  As^ 

UTS — MoBTOAOB— Validitx— Sun 

TO  Cancbl. 

1.  A  demurrer  to  a  bill  by  a  receiver  calls  in 
qnestion,  not  only  the  snfflcipncy  of  tbe  facta 
to  constitnte  a  cause  of  action,  but  the  right 
of  plaintiff  to  maintain  the  suit 

2.  Where  property  is  placed  in  the  hands^  of 
a  receiver,  he  takes  it  subject  to  all  existing  ' 
rights  and  e^qnities  of  the  creditors,  and  the 
standing  of  liens  remains  unaffected  by  the  re- 
ceivership. 

8.  A  mortgage  given  by  a  corporation  to  se- 
cure a  loan  made  at  the  time  to  the  corporation 
is  valid,  as  against  existing  creditors,  though 
accompanied  by  an  agreement  that  its  execu- 
tion should  be  concealed,  and  that  it  should 
not  be  recorded  within  the  time  prescribed  by 
law. 

4.  A  receiver  cannot  sue  to  cancel  a  mortgage 
given  by  a  corporation,  of  which  be  is  receiv- 


'Rehearing  denied. 
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er,  to  secure  bonds  transferred  as  coHateral 
tor  a  loan  made  at  the  time,  under  mrermenta, 
not  that  the  contract  was  fraudulent  as  against 

Erior  creditors,  but  that  an  agreement  to  with- 
old  the  mortgage  from  record  was  fraudu- 
lent against  those  who  became  creditors  on 
the  faith  that  the  property  was  unincumbered; 
the  matter  being  one  to  be  determined  on  dis- 
tribution, to  which  all  the  creditors  should  be 
made  parties. 

Appeal  from  circuit  court,  Marlon  county; 
BL  A.  Brown,  Judge. 

Suit  by  John  B.  McGettlgan,  receiver  of 
the  Premier  Steel  Company,  against  the 
American  Trust  &  Savings  Bank  of  Chicago 
and  others.  From  a  Judgment  OTermling  de- 
murrers to  the  complaint,  defendants  appeal. 
Berersed. 

B.  W.  McBride,  Caleb  S.  Denny,  Irlaaon  & 
Latta,  Blackledge  &  Thornton,  and  D.  P.  Bald- 
win, for  appellants.  Miller,  Winter  &  Elam, 
Elliott  &  Elliott,  and  Ayers  &  Jones,  for  ap- 
pellee. 

HADLBT.  3.  nils  suit  was  commenced  by 
John  B.  McGettlgan,  receiver  of  the  Premier 
Steel  Company  of  Indianapolis,  against  the 
American  Trust  &  Savings  Bank  of  Chicago 
and  the  Bank  of  Commerce  of  Indianapolis,  as 
trustees  of  a  certain  bond  issue  of  said  steel 
company,  "Henry  E.  Southwell,  et  aL,  to  can- 
cel the  mortgage  given  by  the  Premier  Steel 
Company  to  secure  bonds  issued  by  It  to  the 
amount  of  $300,000.  The  substance  of  the 
complaint,  after,  certain  formal  allegations,  Is 
as  follows:  That  the  plaintiff  was  duly  ap- 
pointed the  receiver  of  the  Premier  Steel  Com- 
pany by  the  Marlon  circuit  court,  and  was  by 
order  of  court  authorized  to  bring  this 
suit  to  test  the  validity  of  this  mortgage; 
that  on  the  7th  day  of  July,  1891,  by  a  resolu- 
tion of  the  board  of  directors,  the  president 
and  secretary  of  the  Premier  Steel  Company 
were  directed  to  execute  300  bonds,  of  $1,000 
each,  secured  by  mortgage  on  the  property 
qf  the  company,  and  to  dispose  of  them  to 
the  best  advantage;  that  the  bonds,  bearing 
date  August  1,  1891,  and  a  mortgage  to  se- 
cure the  same,  were  signed  by  the  president 
and  secretary,  covering  the  property  of  the 
company,  which  Is  described  in  the  complaint; 
that  said  officers  were  not  authorized  by  said 
company  to  pledge  said  bonds  as  collateral 
security  for  loans;  that  the  bonds  and  mort- 
gage were  signed  by  the  president  and  secre- 
tary (a  copy  of  said  mortgage  being  filed  as  a 
part  of  the  complaint,  as  Exhibit  A),  but  the 
bonds  were  not  sold  or  disposed  of  In  any 
way,  and  the  company  thereafter  held  itself 
out  as  being  possessed  of  the  property  free 
from  Incumbrance,  and  procured  large  loans 
and  credits  upon  the  strength  of  such  repre- 
sentations; that  on  the  13th  day  of  July, 
1892,  being  then  insolvent,  and  largely  In- 
debted for  loans  and  credits  obtained  as  afore- 
said, all  of  which  was  at  the  time  well  known 
to  defendant  Southwell,  and  being  at  the  time 
Indebted  to  Southwell  In  the  sum  of  $20,000 
upon  two  notes  dated  December  21,  1891.  for 


110,000  eadi,  payable  one  year  after  date,  and 
having  obtained  from  Southwell  an  additional 
loan  of  $30,000  upon  three  notes,  of  $10,000 
each,  dated  July  13,  1892,  payable  one  year 
after  date,  all  of  said  notes  being  indorsed  by 
Charles  W.  De  Pauw,  president,  and  W.  H. 
Coen,  secretary  and  general  manager,  of  said 
company,  thereupon  said  general  manager  and 
said  Southwell  executed  the  agreement  of  that 
date^  which  Is  made  a  part  of  the  complaint, 
and  which  is  in  the  following  words:  "This 
memorandum  of  agreement,  made  this  thir- 
teenth day  of  July,  A.  D.  1892,  between  the 
Premier  Steel  Company  of  Indianapolla,  Indi- 
ana, and  H.  E.  Southwell  of  Chicago,  Illinois, 
witnesseth:  Whereas,  H.  B.  Southwell  i» 
now  the  holder  and  owner  of  five  certain 
notes  of  the  Premier  Steel  Company,  for  ten 
thousand  dollars  each,  payable  to  the  order 
of  0.  W.  De  Pauw,  and  by  him  Indorsed,  pay- 
able one  year  after  date,  two  of  said  notes 
being  dated  December  2l8t,  1891,  and  three 
being  dated  July  13th,  1892;  and  whereas, 
the  Premier  Steel  Company  has  deposited 
with  the  American  Trust  &  Savings  Bank  of 
Chicago  three  hundred  of  Its  six  per  cent, 
gold  bonds,  of  $1,000  each,  payable  twenty 
years  after  date,  secured  by  a  mortgage  deed 
Ota  the  property  of  said  Premier  Steel  Com- 
pany, dated  August  1st,  1891,  In  escrow: 
Now,  it  Is  hereby  agreed  between  the  paities- 
hereto  that  said  bank  shall  continue  to  hold 
said  bonds  and  said  mortgage  deed,  which 
deed  has  not  been  filed  of  record,  upon  the 
following  understanding,  to  wit:  That,  when- 
ever the  owner  of  said  notes  shall  feel  him- 
self Insecure  In  regard  to  the  same,  then,. 
ui>on  his  request,  said  bank  shall  file  said 
trust  deed  for  record,  notice  of  said  request 
to  be  given  previously  to  said  Premier  Steel 
Company;  otherwise,  said  bonds  afid  trust 
deed  to  remain  as  at  present  until  the  pay- 
ment of  said  notes.  It  Is  further  agreed  that 
If,  at  any  time  before  the  expiration  of  th» 
aforesaid  notes,  said  Premier  Steel  Company 
shall  desire  a  further  loan  of  fifty  thousand 
dollars,  and  said  Southwell  shall  not  be  able 
to  furnish  said  amount  then  the  said  trust 
deed  shall  be  filed  of  record,  and  $200,000  of 
said  bonds  shall  be  released  to  said  steel 
company,  the  other  $100,000  remaining  as  se- 
curity for  tne  aforesaid  notes.  Witness  our 
hand  and  seals  the  day  and  year  above  writ- 
ten. Premier  Steel  Company,  by  W.  EL 
Coen,  Sec'y  &  Gen'l  Man'g'r.  H.  B.  South- 
well." It  Is  then  averred  that  such  secre- 
tary and  general  manager  had  no  suflSclent 
authority  from  said  company  to  execute  said 
agreement;  that  at  the  time  said  Southwell 
well  knew  that  said  company  was  Insolvent, 
or  in  danger  of  insolvency;  that  said  com- 
pany was  largely  In  debt,  and  intended  and 
expected  to  buy  large  quantitlea  of  material 
upon  credit,  and  to  borrow  large  sums  of 
money,  and  Incur  large  debts,  to  carry  on  Its 
business  and  construct  new  and  additional 
buildings,  etc.,  all  of  which  Improvements  to 
said  property  were  by  Its  terms  to  be  covered 
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by  Bald  mortgage;  that,  knowing  that  the 
business  of  said  company  was  largely  car- 
ried on  upon  credit,  and  that  to  record  the 
mortgage  would  Injure  the  credit  of  the  com- 
pany and  prevent  it  from  obtaining  credit, 
and  knowing  that  It  was  obtaining  and  was 
intending  to  obtain  credit  by  holding  out  to 
the  world  that  its  property  was  free  from 
Incumbrance,  said  Southwell  fraudulently 
agreed  with  said  company  to  withhold  said 
mortgage  from  the,  record  for  the  purpose  of 
permitting  said  Premier  Steel  Company  to 
fraudulently  hold  itself  out  as  being  possessed 
of  said  property  free  of  Incumbrance;  that 
thereafter  said  company  contracted  large 
debts,  borrowed  large  sums  of  money,  and 
obtained  materials  and  property  upon  credit, 
upon  snch  representations  that  Its  property 
was  free  from  incumbrance,  and  that  such 
credits  and  property  could  not  hare  been  ob- 
tained otherwise,  and  that  a  very  large  part 
of  the  indebtedness  of  said  company  now  ex- 
isting, to  wit,  more  than  $100,000,  Is  for  loans 
and  credits  and  property  obtained  after  said 
agreement  was  made,  and  while  the  mortgage 
was  so  fraudulently  withheld  from  the  rec- 
ord; that  'the  same  was  so  fraudulently  with- 
held until  the  29th  day  of  April,  1893,  a  few 
days  prior  to  the  appointment  of  said  receiver, 
when  said  Southwell  caused  said  mortgage 
to  be  placed  on  record;  that  said  bonds  have 
never  been  sold  or  in  any  way  disposed  of, 
except  to  place  the  same  in  the  American 
Trust  &  Savings  Bank  aforesaid  as  security 
for  said  loans  so  made  from  Southwell;  that, 
within  a  day  or  two  before  this  receiver  was 
appointed,  said  Charles  W.  De  Pauw,  know- 
ing that  the  receiver  was  about  to  be  appoint- 
ed, took  possession  of  |200,000  of  the  bonds, 
and  still  retains  possession  thereof,  claiming 
that  be  is  entitled  to  them  for  the  benefit  of 
the  creditors  of  the  company  upon  whose 
paper  be  is  indorser,  and  that  he  has  made  a 
volnntary  assignment  to  the  Union  Trust 
Company  of  Indianapolis;  that  said  mortgage 
is  an  apparent  lien  upon  said  real  estate,  and 
casts  a  cloud  upon  the  title  of  the  plaintiff; 
that  said  Southwell  claims  that  he  has  and 
holds  a  lien  upon  said  real  estate  prior  and 
superior  to  that  of  the  plaintiff,  and  of  the 
creditors  aforesaid  who  gave  credit  to  said 
Premier  Steel  Company  upon  the  understand- 
ing that  the  property  was  free  from  Incum- 
brance; that  said  Premier  Steel  Company  is 
insolvent;  that  said  Southwell  ought  not  to 
be  permitted  to  hold  said  mortgage  as  a  lien 
prior  to  the  rights  of  the  creditors  of  said 
company  who  gave  credit  to  said  company 
upon  the  faith  that  said  property  was  unin- 
cumbered as  aforesaid;  and  that  the  said 
Charles  W.  De  Pauw  and  the  Union  Trust 
Company  have  no  right  to  or  interest  in  said 
bonds.  Prayer,  that  the  mortgage  be  ad- 
judged void  and  canceled,  that  the  title  of 
the  plaintiff  to  the  property  be  quieted  as 
against  any  claim  of  the  defendants,  and  for 
all  other  proper  relief.  The  separate  de- 
murrers of  the  American  Trust  &   Savings 


Bank  and  the  Bank  of  Commerce,  trustees, 
and  Henry  E.  Southwell,  to  the  complaint, 
were  overruled.  Answers  to  the  complaint 
were  filed,  but,  as  no  question  is  presented  to 
this  coiurt  upon  them,  they  need  not  be  no- 
ticed. The  trustees  filed  a  cross  complaint, 
in  which  they  Joined  in  asking  a  foreclosure 
of  the  mortgage.  To  the  cross  complaint  the 
receiver  filed  his  separate  answer,  in  five 
paragraphs.  The  first  paragraph  of  answer 
covers  substantially  the  same  ground  as  the 
complaint.  '  The  second  and  third  paragraphs 
present  substantially  the  same  facts  pleaded 
in  estoppel.  The  trustees  filed  demurrers  to 
each  the  first,  second,  and  third  paragraphs 
of  this  answer.  These  demurrers  were  over- 
ruled. 

The  demurrers  of  appellants  to  the  com- 
plaint call  in  question,  not  only  the  sufficiency 
of  the  facts  to  constitute  a  cause  of  action, 
but  also  the  right  of  the  plaintiff  to  maintain 
the  suit.  Pence  v.  Aughe,  101  Ind.  317;  Wil- 
son V.  Galey,  103  Ind.  257,  2  N.  E.  730;  Far- 
rls  T.  Jones,  112  Ind.  498,  14  N.  E.  484. 

The  first  assault  made  npon  the  complaint 
is  that  the  plaintiff  cannot  maintain  this  suit 
on  behalf  of  all  the  creditors,  as  he  shows 
by  his  complaint  one  class  of  creditors  that 
have  no  right  or  equity  that  can  be  asserted 
against  the  mortgage.  It  is  well  established 
that  when  a  court  takes  possession  of  the 
property  of  an  Insolvent  corporation,  and  ap- 
points a  receiver,  such  receiver  "is  the  arm 
of  the  court,"  by  which  it  administers  the 
trust  for  the  benefit  of  the  creditors.  But  the 
court  receives  such  property  impressed  with 
all  existing  rights  and  equities  of  creditors, 
and  the  relative  rank  of  claims  and  the  stand- 
ing of  liens  remain  unaffected  by  a  receiver- 
ship. Every  legal  and  equitable  lien  upon 
the  property  of  the  corporation  is  preserved, 
with  the  power  of  enforcing  It  Gluck  &  B. 
Rec.  I  6;  20  Am.  &  Eng.  Enc.  Law,  p.  407; 
Woerlshoffer  v.  Construction  Co.,  99  N.  Y.  388- 
402,  2  N.  B.  47;  Hubbard  v.  Bank,  7  Mete. 
(Mass.)  340;  Mlnchln  v.  Bank,  36  N.  J.  Eq. 
436;  Snow  v.  Wlnslow,  54  Iowa,  200,  6  N. 
W.  191;  Hale  v.  Frost,  99  U.  S.  389.  And  it 
is  as  much  the  duty  of  a  receiver,  in  admin- 
istering an  estate,  to  protect  valid  preferences 
and  priorities,  as  It  is  to  make  a  Just  distri- 
bution among  the  general  creditors.  He  is 
strictly  the  officer  of  the  court,  and  it  is  his 
duty  to  so  conduct  the  business  that  the  in- 
terests of  all  persons  shall  be  protected.  He 
should  not  advocate  the  cause  of  one  claimant 
against  another.  Between  them  be  is  Indif- 
ferent, owing  a  like  duty  to  all,  and  for  that 
reason  should,  as  far  as  possible,  see  to  it 
that  each  has  an  equal  opportunity  to  en- 
force his  claim.  Gluck  &  B.  Rec.  §§  28,  48; 
First  Nat.  Bank  v.  E.  T.  Barnum  Wire,  etc., 
Works.  58  Mich.  315-^17,  24  N.  W.  543,  and 
25  N.  W.  202;  People  v.  Security  Life  L  & 
A.  Co.,  79  N.  Y.  2C7-271.  It  is  true,  as  as- 
serted by  counsel  for  appellants,  that  the 
right  of  the  receiver  to  bring  this  action  de- 
pends upon  the  right  of  the  creditors  repre- 
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sented  by  blm  to  hare  united  In  bringing  It, 
if  no  receiver  bad  been  appointed.  Tbe  com- 
plaint and  argument  by  appellee  proceed  upon 
the  assumption  that  the  appellee,  In  bringing 
it,  -was  acting  on  behalf  of  all  creditors  to 
set  aside  a  fraudulent  mortgage.  In  him  all 
tbc  creditors  unite.  His  complaint  is  their 
Joint  complaint,  In  which  they  seek  to  have 
the  mortgage  adjudged  absolutely  void.  They 
do  not  ask  the  court  to  recognize  superior 
equities  in  the  Junior  creditors,  and  for  post- 
ponement of  tbe  mortgage  to  such  equities, 
but  insist  that,  upon  the  facts  pleaded,  tbe 
mortgage  should  be  canceled  and  entirely 
swept  away,  and  be  held  of  no  force  and 
effect  whatever  as  against  or  in  favor  of  any 
one.  If  the  complaint  shows  that  tbe  cred- 
itors could  not  Join  in  such  a  complaint,  it  Is 
bad.  It  is  a  familiar  rule  of  pleadbig  that, 
when  several  persons  Join  in  an  action,  tbe 
complaint  must  show  a  good  cause  of  action 
in  all,  or  it  is  insufficient  on  demurrer  for 
want  of  facts.  Brown  v.  Critchell,  110  Ind. 
31-35,  7  N.  E.  888,  and  11  N.  B.  486;  Brum- 
fleld  V.  Drook,  101  Ind.  190-197;  Parker  v. 
Small,  58  Ind.  34&-352;  Maple  v.  Beach,  43 
Ind.  51-50.  We  do  not  doubt  the  receiver's 
right  to  maintain  an  action  to  set  aside  a 
mortgage  when  the  facts  pleaded  by  him 
show  the  mortgage  to  be  void,- or  show  It  to 
be  voidable  at  tbe  suit  of  all  tbe  creditors. 
This  court  has  so  held  (National  State  BanE 
v.  Vigo  Oo.  Nat  Bank,  141  Ind.  352,  40  N. 
E.  799),  and  we  are  satisfied  that  tbe  rule  Is 
correctly  stated  In  tbat  case.  But  this  com- 
plaint does  not  present  such  a  case.  It  is 
alleged  that  the  Premier  Steel  Company,  be- 
ing "insolvent  and  largely  indebted,"  entered 
into  the  agreement  of  July  13,  1892.  Being 
"Insolvent  and  largely  Indebted"  implies  tbat 
the  steel  company  had  existing  creditors  when 
the  agreement  of  July  13th  was  executed.  It 
also  affirmatively  appears  that  Southwell  be- 
came a  creditor  for  $50,000  at  the  time  of 
tbe  agreement,  and  received  from  the  com- 
pany a  preference  it  had  the  undoubted  right 
to  give.  It  Is  shown  tbat  tbe  security  given 
was  for  an  adequate  consideration  received,— 
tbat  Southwell  contributed  to  the  estate  of 
the  debtor  as  much  as  he  took  away,— and  it 
Is  not  shown  bow  the  transaction  in  any 
way  injured  tbe  previous  creditors,  or  could 
operate  to  defraud  them.  The  mortgage  was 
valid,  as  against  existing  creditors,  even 
though  accompanied  by  an  agreement  that  Us 
execution  should  be  kept  concealed,  and  that 
It  should  not  be  recorded  within  tbe  time  pre- 
scribed by  law.  Hutchinson  v.  Bank,  133 
Ind.  271-281,  30  N.  E.  952.  A  receiver,  while 
acting  for  a  court  of  conscience,  must  act  im- 
partially, and  may  not  sequester  tbe  security 
of  one  creditor  for  tbe  benefit  of  others  who 
have  no  equity.  The  only  persons,  If  any, 
Injured  by  the  alleged  fraud,  were  the  subse- 
quent creditors  without  notice;   and  the  re- 


ceiver cannot  maintain  an  action  that  shows 
upon  the  face  of  it  that  the  relief  sought  will 
place  the  creditors  having  an  equity  in  a 
worse  condition,  and  tbe  creditors  having  no 
equity  In  a  better  condition,  than  they  occu- 
pied before  his  appointment.  Tbe  complaint 
presents  facts  Indicating  a  controversy  among 
the  creditors  as  to  equities  in  the  debtor's 
property.  Its  averments  are  not  that  the  con- 
tract giving  Southwell  a  security  was  fraudu- 
lent, or  for  any  reason  Invalid,  as  against 
prior  creditors,  but  that  the  agreement  to 
withhold  the  mortgage  from  record  was 
fraudulent  against  those  who  became  cred- 
itors on  the  faith  tbat  the  property  was  un- 
incumbered. It  discloses  a  controversy  that 
cannot  be  fully  adjudicated  in  tbe  absence  of 
tbe  creditors  holding  conflicting  equities.  Tbe 
case  presented  is  one  of  distribution,  to  which 
all  the  creditors  become  parties,  and  may  im- 
plead each,  and  have  their  equities  defined. 
Equity  seeks  the  administration  of  insolvent 
estates  by  the  shortest  and  cheapest  methods 
available,  and,  holding  the  estate  In  custodla 
legis,  a  court  of  equity  will  not  clothe  its  re- 
ceiver with  authority  to  sue,  or  permit  a  cred- 
itor to  sue,  and  Involve  the  trust  property  in 
litigation,  and  expose  the  estate  to  costs  and 
attorney's  fees,  If  there  Is  open  any  other 
complete  remedy,  less  expensive,  and  more 
comprehensive  In  its  subjects.  In  applica- 
tion of  this  principle.  It  becomes  obvious  that 
the  court  below  should  not  have  authorized 
the  cross  complainants  to  Institute  their  cross 
action  to  foreclose  the  mortgage.  It  goes  but 
halfway.  In  It  no  equities  can  be  adjudi- 
cated but  those  of  parties.  Gleneral  creditors 
are  not,  and  cannot  be  made,  parties,  unless 
possibly  upon  their  own  application.  It  may 
entail  upon  the  estate  heavy  expenditures  for 
costs.  It  implies  a  dispossession  of  the  re- 
ceiver, and  sale  by  the  sheriff;  and  it  seems 
clear.  In  the  interest  of  an  economical  admin- 
istration of  the  trust,  and  a  speedy. settlement 
thereof,  the  court  should  order  Its  receiver  to 
sell  the  alleged  mortgaged  property  free  from 
liens  of  every  character,  under  an  order  that 
^11  liens  and  claims  should  be  transferred  to 
the  fund.  This  Is  but  the  exercise  of  a  well- 
recognized  equitable  power,  and  will  bring  all 
tbe  creditors,  all  the  beneficiaries  of  the  fnnd. 
to  a  contest  In  Its  distribution,  with  ample 
opportunity  to  Implead  each  other  and  receive 
a  full  and  complete  adjudication  of  tbehr  equi- 
ties. 

The  conclusion  we  have  reached  makes  It 
unnecessary  to  review  the  alleged  subsequent 
errors.  The  Judgment  Is  reversed,  with  In- 
structions to  sustain  appellants'  demurrers  to 
the  complaint,  without  leave  to  amend,  and 
to  order  a  dismissal  of  the  consolidated  cross 
complaint,  and  for  further  proceedings  In  ac- 
cordance with  this  opinion. 

DOWLING,  J.,  was  absent 
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(Supreme  Court  of  Indiana.     Feb.  14,  1899.) 
Husband  ani>  Wipe— Coxvetance  to  Wife— Rb- 

8CI8SION— PllAUD— EqUITABLB  KkLIEF— 
FI.EADINO— LtEUUKKEK. 

1.  Equity  will  set  aside  a  conveyance  pro- 
cured by  fraud,  though  it  be  by  a  husband  to 
his  wife. 

2.  A  complaint  that  plaintiff's  wife,  with  the 
intent  to  deceive  him,  promised  to  be  a  dutiful 
wife,  and  requested  that  certain  property  be 
deeded  to  her,  and  that  he  might  put  the  con- 
sideration at  a  certain  sum,  which  would  show 
his  interest  in  it,  and,  relying  on  her  promises, 
he  deeded  the  property  to  her,  without  other 
consideration,  shows  that  the  conyeyance  was 
without  consideration. 

3.  A.  voluntary  conveyance  by  a  husband '  to 
his  wife,  fraudulently  procured  by  the  wife 
through  shamming  affection  for  him  and  prom- 
ising to  be  a  dutiful  wife,  with  the  intention 
of  abandoning  him  and  procuring  a  divorce  as 
soon  as  the  conveyance  was  made,  will  be  set 
aside  for  fraud,  since  her  promises  as  to  future 
conduct  and  representation  as  to  her  affection 
were  representations  of  present  facts,  and  not 
merely  unfulfilled  promises. 

4.  'file  fact  that  a  complaint  shows  another 
action  pending  between  the  parties,  for  the 
same  cause,  does  not  make  it  demurrable  for 
want  of  facts,  since  the  defense  of  a  former  ac- 
tion pending  is  a  separate  ground  for  demurrer, 
under  Burns'  Rev.  St.  1894,  i  342,  subd.  8 
(Homer's  Rev.  St.  1897,  i  339,  subd.  3). 

Appeal  from  clrcnlt  court,  Henry  county; 
W.  O.  Barnard,  Judge. 

Bill  by  Wilson  J.  Basye  against  Mary  B. 
Basye.  From  a  decree  for  defendant  on  de- 
murrer to  the  complaint,  complainant  appeals. 
Reversed. 

John  Lockridge  and  WUUam  A.  Brown, 
for  apijellant.  M.  B.  Forkner  and  Adolph 
Rogers,  for  appeUee. 

BAKER,  J.  Suit  to  cancel  deed  for  fraud. 
The  material  averments  of  appellant's  com- 
plaint are  these:  The  parties  are  husband 
and  wife,  and  have  been  for  20  years.  They 
owned  by  entireties  certain  land.  There  had 
been  small  differences  between  them,  and  ap- 
pellee, without  appellant's  fault,  had  treated 
him  coldly  for  a  long  time.  Appellant  was 
a  dutiful  husband  throughout.  He  was  In 
love  with  his  wife,  and  she  knew  It.  He  de- 
sired to  live  with  her  In  peace,  concord,  and 
affection.  Suddenly  she  became  profuse  In 
professions  and  demonstrations  of  love;  she 
promised  to  be  a  dutiful  and  loving  wife  for 
the  rest  of  their  days.  This  condnct  of  hers 
was  hypocrisy;  In  shamming  she  had  In  mind 
to  defraud  him  by  getting  the  title,  and  then 
deserting  him.  With  this  Intent,  alid  while 
making  her  false  protestations  and  promises, 
she  begged  bim  to  make  her  a  deed,  stating 
that  the  entire  title  ought  to  be  in  the  wife, 
and  that  he  might  put  the  consideration  at 
$2,200,  which  would  always  show  bis  Interest 
In  the  land.  He  was  Ignorant  of  her  fraud- 
ulent design,  and,  relying  on  the  apparent 
sincerity  of  her  actions  and  promises,  deeded 
her  his  Interest,  without  consideration  other 
than  that  the  title  should  be  In  her  as  hia 


wife  and  In  trust  for  him,  and  that  their 
marital  relations  should  continue  peaceful 
and  loving.  In  a  few  days  she  abandoned 
blm,  and  filed  her  complaint  for  divorce, 
which  Is  yet  pending,  untried.  The  charges 
in  the  complaint  for  divorce  are  untrue.  De- 
murrer to  complaint  for  want  of  facts  was 
sustained.  Judgment  on  appellant's  refusal 
to  plead  farther.  Appellant  cites  no  authori- 
ties, and  simply  Insists  in  a  general  way  that 
the  complaint  states  sufficient  facts.  Appel- 
lee contends  that  the  complaint  is  bad,  be- 
cause It  shows:  First,  that  the  deed  was  vol- 
untary; second,  that  It  was  for  a  sufficient 
consideration;  third,  that  there  was  no  fraud; 
fourth,  that  the  suit  Is  between  husband  and 
wife  concerning  real  estate;  and,  fifth,  that 
a  divorce  proceeding  Is  pending,  in  which 
alone  the  matters  complained  of  can  be  ad- 
judicated. Though  a  voluntary  conveyance 
is  valid  between  the  parties,  and  parol  evi- 
dence is  inadmissible  to  Impress  a  trust  upon 
an  absolute  deed,  equity  affords  relief  against 
fraud  In  the  procurement.  The  $2,200  which 
was  to  have  been  named  in  the  deed  would 
have  constituted  a  valuable  consideration,  if 
paid;  and  appellant  could  not  have  proceed- 
ed without  repaying  or  offering  to  repay  the 
amount.  But  the  complaint  does  not  show 
that  this  sum  was  recited  In  the  deed  as  a 
consideration,  much  less  paid.  It  affirmative- 
ly appears  that  appellant  executed  the  deed 
without  consideration  other  than  one  he  could 
not  tender  back.  Appellee  cites  Pouty  v. 
Pouty,  34  Ind.  434,  Burt  v.  Bowles,  60  Ind. 
6,  Betbell  v.  Bethell,  92  Ind.  324,  and  other 
authorities,  to  the  effect  that  fraudulent  rep- 
resentations must  relate  to  existing  facts, 
and  that  promises  made  to  be  performed  In 
the  future,  and  afterwards  broken,  do  not 
constitute  fraud;  to  permit  a  rescission  for 
fraud  by  one  who  has  no  ground  for  com- 
plaint except  an  unfulfilled  promise,  a  brok- 
en contract,  would  obscure  elementary  dis- 
tinctions between  remedies,  and  tend  to  nulli- 
fy the  statute  of  frauds.  In  this  case  the 
false  representations  were  made  concerning  • 
a  present  fact  Representations  may  consist 
In  acts  as  well  as  words.  When  appellee 
caressed  her  husband,  after  a  long  period  of 
coldness,  she  made  a  solemn  affirmation  of 
present  fact  Just  as  much  as  when  she  told 
him  In  words  that  she  loved  him  and  begged 
his  forgiveness  of  her  past  Indifference. 
When  she  caressed  him,  and  promised  to  be 
a  good  wife  In  the  future,  her  promise,  as 
well  as  her  kiss,  was  a  representation  of 
present  fact.  A  present  state  of  mind  Is  a 
present  fact.  Bigelow,  Frauds  (Ed.  1888)  pp. 
483,  484.  Appellee  owed  appellant  the  ut- 
most good  faith  and  frankness.  There  exist- 
ed between  them  a  relation  of  special  confi- 
dence and  trust.  The  principle  also  applies 
here  that,  whenever  the  confidence  resulting 
from  such  a  relationship  Is  abused,  equity 
win  Interfere.  2  Pom.  Eq.  Jur.  {  963;  Schoul- 
er,  Husb.  &  Wife,  {  403;  Bigelow,  Frauds 
(Ed.  1888)  p.  353.    It  was  a  fraud  on  appel- 
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lant  for  appellee  to  copceal  her  Intention  of 
abandoning  him  as  soon  as  she  got  hlB  prop- 
erty. That  the  husband  Is  usually  the  strong- 
er may  be  true;  but  that  he  Is  not  always 
the  dominating  force  In  the  marriage  union 
Is  known  from  many  well-authenticated  in- 
stances, extending  from  the  present  back  to 
the  time  of  Delilah.  A  few  of  these  have 
gotten  Into  the  law  books.  In  Evans  y.  Car- 
rlngton,  2  De  Gex,  F.  &  J.  481,  the  wife  In- 
duced the  husband  to  deed  property  to  her, 
on  the  basis  that  It  was  her  due  under  the 
marital  relation.  She  intended,  as  soon  as 
she  could  get  possession,  to  leave,  and  Derer 
to  live  with  her  husband  again.  The  deed 
was  annulled.  Evans  v.  Edmonds,  13  O.  B. 
777,  Is  very  similar  in  facts  and  result  Brl- 
•on  T.  Brlson,  75  Cal.  525,  17  Pac.  689:  The 
wife  Importuned  the  husband  to  put  the  ti- 
tle to  his  land  In  her  name,  stating  that  she 
would  hold  It  for  his  benefit,  and  reconvey 
It  on  demand.  When  she  made  the  promise, 
she  intended  to  hold  the  land  as  her  own, 
and  to  desert  her  husband.  This  was  held 
to  be  active  fraud.  Bartlett  v.  Bartlett,  15 
Xeb.  693,  19  N.  W.  691,  resembles  the  Brlson 
Case.  A  quotation  from  Turner  v.  Turner, 
44  Ma  539,  shows  the  nature  of  that  case: 
"A  wife  In  whom  her  husband  reposed  the 
strictest  confidence  might  well  be  calculated 
to  exert  an  infiuence  on  his  mind  and  obtain 
the  title  to  property  in  her  own  name.  If  it 
was  done  with  an  honest  intent  to  secure  a 
home  for  herself  and  her  offspring,  the  trans- 
action would  not  only  be-  legal,  but  praise- 
worthy. But  if  the  influence  was  exerted 
with  the  design  of  despoiling  the  husband, 
and  then  abandoning  blm,  the  law  would 
condemn  and  stigmatize  the  transaction." 
Stone  v.  Wood,  85  III.  603:  Wood  and  tils 
wife  had  lived  in  Galesburg,  Wood  went  to 
Bloomington  to  work.  His  wife  wrote  him 
that.  If  he  would  put  the  title  to  their  Gales- 
burg property  In  her  name  (by  means  of  a 
trustee),  she  would  sell  It  for  $1,800,  pay  his 
debts,  and  come  to  him  with  the  balance, 
and  they  would  buy  a  new  home.  She  in- 
tended to  cheat  her  husband,  financially  and 
maritally.  After  getting  the  deed,  she  con- 
veyed to  Stone,  who  knew  of  her  fraud  and 
held  the  property  for  her  benefit  The  court 
decreed  that  the  defendants  restore  the  title 
to  plaintiff  and  account  for  rents.  In  Mel- 
drum  V.  Meldrnm,  16  Oolo.  478,  24  Pac.  1083, 
the  wife  had  grown  tired  of  her  husband; 
but  she  wanted  some  of  bis  property,  unin- 
cumbered. So  she  simulated  ardent  affection, 
and  he,  under  the  spell  of  her  allurements, 
conveyed  to  her  a  valuable  property  in  Den- 
ver. Then  she  drove  him  from  the  house, 
and  applied  for  a  divorce.  His  suit  to  regain 
the  property  was  sustained.  The  fourth 
claim  of  appellee  is  that  this  suit  will  not  lie 
because  it  Is  between  husband  and  wife  con- 
cerning real  estate.  Married  women  have 
been  emancipated  by  the  statutes  of  this 
state.  They  must  respond  for  frauds  prac- 
ticed upon  their  husbands,  as  weC  aa  for 


those  upon  others.  The  final  contention  ii 
that  the  complaint  Is  bad  because  it  shows 
that  a  divorce  proceeding  is  pending.  If  a 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action,  and  also  sets  forth  facts 
that  make  out  a  defense  in  bar,  a  demurrer 
for  want  of  facts  should  be  sustained.  But 
the  defense  of  a  former  action  pending  Is  not 
in  bar;  it  Is  abatement  merely.  If  the  com- 
plaint exhibits  a  ground  for  abatement  the 
demurrer  should  be  framed  and  addressed  ac- 
cordingly. Bums'  Rev.  St  1894,  {  342,  subd. 
8  (Homer's  Bev.  St  1897,  {  339,  snbd.  S). 
The  case  of  Bose  v.  Base,  93  Ind.  179-185, 
in  so  far  as  It  might  be  considered  an  author- 
ity to  the  contrary,  Is  overraled.  What  would 
have  been  the  effect  of  a  decree  of  divorce  in 
appellee's  favor,  rendered  before  the  com- 
mencement of  this  suit  is  not  involved.  The 
demurrer  for  want  of  facts  should  have  been 
overruled.    Judgment  reversed. 


aa  Ind.  ast 

RODWELL  V.  JOHNSON  et  aL  » 
(Supreme  (Tonrt  of  Indiana.     Feb.  14^  1899.) 

SUPPLEMBNTIST  PbOCEEDISOS. 

Where  an  insurance  policy  was  sold  and 
assigned  bj  the  insured  before  an  action 
against  him,  and  it  is  not  alleged  that  such  aa- 
aignment  was  fraudulent  or  void  for  any  rea- 
son, the  policy  is  not  subject  to  supplementarr 
proceedings  on  a  judgment  obtained  in  such 
action. 

Appeal  from  circuit  court  Vanderburg 
county;  John  H.  Foster,  Judge. 

Supplementary  proceedings  by  EHlen  Bod- 
well  against  William  A.  Johnson  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Hornbrook  &  Wheeler,  for  appellant  W. 
M.  Blackey  and  J.  B.  Williamson,  for  ap- 
pellees. 

MONKS,  0.  J.  This  was  a  proceeding  sup- 
plementary to  execution,  instituted  by  appel- 
lant against  appellees.  Appellant  sought  to 
subject  to  the  payment  of  her  judgment 
against  appellee  William  A.  Johnson  an  en- 
dowment Insurance  policy  on  the  life  of  said 
Johnson  for  $5,000,  executed  by  the  appellee 
the  New  York  Life  Insurance  Company  to 
said  Johnson,  payable,  in  15  years  after  date, 
to  him,  his  heirs,  executors,  administrators, 
or  assigns,  and  held  by  appellee  Macke  as 
security  for  the  loan  of  money  made  by  him 
to  said  appellee  Johnson.  It  Is  alleged  In  the 
complaint  that  the  appellee  iSusan  Z.  John- 
son, wife  of  the  appellee  William  A.  Johnson, 
claims  to  have  an  interest  in  said  Insurance 
policy,  and  that  appellant  believes  that  said 
claim  is  wrongful  and  Invalid.  Appellant  by 
her  complaint  admits  the  validity  of  the  Ilea 
of  appellee  Macke  on  said  policy  to  secure 
the  indebtedness  of  said  Johnson  to  him,  and 
only  asks  that  what  remains  of  said  policy 
after  the  payment  of  said  Hen  be  applied  In 
payment  of  her  judgment    A  cross  oom- 
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plaint  was  filed  by  appeltficJ'^e,  by  which 
he  sought  to  enforce  hjJ°  against  said 
policy.  The  court  trleifi^  cause,  and 
found  against  appellant,1>  o^e""  *  motion 
(or  a  new  trial,  rendert^^eznent  aj^alnst 
her.  ' 

The  only  error  propQ#«sIgned  calls  In 
question  the  action  of  tljnrt  In  overruling 
appellant's  motion  for 'new  trial.  The 
Causes  assigned  for  a  ^  trial  are  (1)  that 
the  decision  of  the  co 
sufficient  eyldence;  (; 
the  court  Is  contrary 
Tides  that.  If  the  pre 
or  before  the  day  whei 
become  void,  and 
paid  should  be  forfel 
no  action  or  right  o: 
talned  against  the  ci 


not  sustained  by 
t  tbe  decision  of 
The  policy  pro- 
are  not  paid  on 
the  policy  should 
miums  previously 
>  the  company,  and 
Ion  shall  be  main- 
ny  by  the  assured 
all  right,  claim,  or 
y  statute  or  other- 
policy  or  surrender 
Insurance,  wbeth- 


of  $377.55,  July  1, 
unable  to  pay  the  i 
had  the  policy  as  i 
same,  and  that  ai 
agreed  with  app« 
consideration  tba 
mlum.  that.  If 
within  60  days 
claim  of  appelM 
paid  by  her,  the 
he  would  transffl 
the  Hen  of  api 
she  was  to  payj 


or  any  other  person. 
Interest,  arising  nm 
wise,  to  or  In  any  pi 
value,  or  to  any  te: 
er  required  or  provl^for  under  any  statute 
or  not,  Is  thereby  f«Bsly  waived  and  re- 
linquished.   There  P  evidence  to  the  ef- 
fect that  a  premiof^A*  due  on  said  policy, 
and  tbe  Insured  was 
Je,  and  that  Macke,  who 
prity,  refused  to  pay  the 
^lee  William  A.  Johnson 
Susan  Z.  Johnson,  In 
le  would  pay  the  pre- 
>ald  not  sell  the  same 
enough  to  pay  off  the 
^Macke   and   the   amount 
|illcy  should  be  hers,  and 
t>e  same  to  her,  subject  to 
Macke,  In  which  .event 
the  Indebtedness  of  said 
William  A.  Joh^n  the  further  sum  of  $363 
out  of  said  po^,  when  collected;   that  on 
September  8,  lit,  not  having  been  able  to 
Bell  said  pollcsor  the  amount  provided  in 
said  agreemenii^llllam  A.  Johnson  assigned 
and  transfeireftbe  same  to  her  In  writing, 
In  all  respectiM  required  by  the  rules  of 
the  said  comp^.    This  evidence  shows  that 
tbe  Insuranceyolicy  was  sold  and  assigned 
to  appellee  Si4n  Z.  Johnson  before  tbe  com- 
'  mencement  oftils  action,  and  also  before  the 
rendition  of  It  Judgment  which  is  the  foun- 
dation of  thl^roceeding.    If  the  policy  was 
owned  by  hr  when  this  action  was  com- 
menced,  thtfflnding   against   appellee   was 
dearly  rigbtunder  the  Issues.    It  la  not  al- 
leged In  tbfcomplalnt  that  any  sale  of  as- 
signment ovald  Insurance  policy  was  made 
to  the  appllee  Susan  Z.  Johnson,  nor  are 
any  facts  Ceged  showing  that  such  assign- 
ment was  fraudulent  and  void  for  any  rear 
■on  as  to  i)pellant.    If  such  facts  had  been 
alleged,  biitrever,  we  could  not  have  disturb- 
ed the  fldling  npon  the  weight  of  the  evi- 
dence. 

It  Is  oMtended  by  appellees  that  the  con- 
tract of  Insurance  was  such  that,  even  If  It 
were  tbt  property  of  appellee  WUllam  A. 


Johnson,  It  could  not  be  reached  In  any  way 
for  the  payment  of  appellant's  Judgment  It 
la  not  necessary,  however,  to  determine  this 
question,  for  the  reason  that,  if  It  could  be 
so  applied.  It  bad  been  sold  and  assigned  to 
another  before  this  action  was  commenced. 
Judgment  affirmed. 


(162  Ind.  607) 
UDEIiL  V.  CITIZENS'  ST.  B.  CO.i 
(Supreme  Court  of  Indiana.     Feb.  15,  1899.) 
Bfboiu.  Vibdiot  —  Oar  EOT  IONS  —  Btkrbt  Raut 

BOADB  —  INJURIBS  TO  TkEBFASSBKB  —  UOHSTITU- 

TioNAL  Law— TiTLB  or  Act— Jubt  Tbiai. 

1.  The  question  of  the  validity  of  a  special 
verdict  is  not  raised  by  an  objection  to  the  fil- 
ing of  defendant's  request  for  a  special  ver- 
dict, where  no  demand  was  made  that  the 
Jury  be  directed  to  bring  in  a  general  verdict, 
and  no  objection  was  made  on  tlie  return  of  the 
special  verdict,  nor  any  request  that  the  jury 
be  sent  back  with  instructions  to  make  a  gen- 
eral verdict. 

2.  Where  a  boy,  being  unable  to  get  on  an 
open  electric  car,  stands  npon  the  side  of  the 
car,  on  which  strips  extend  to  prevent  the 
egress  or  ingress  of  passengers,  placing  his 
foot  on  the  boxing  of  the  axle,  and  rides 
thereon  for  stnne  distance  without  paying  a,  fare 
or  offering  to  do  so,  and  without  being  asked 
for  his  fare,  he  not  being  seen  by  any  empidyS 
of  the  railroad  company,  though  he  had  money 
in  his  pocket  with  which  to  pa^  such  fare,  If 
asked  for  it,  and  falls  off  and  is  run  over  by 
the  wheels  of  the  trailer,  the  railroad  company 
is  not  liable  for  injuries  received,  the  place 
where  the  boy  was  riding  being  very  dan- 
gerous. 

3.  Plaintiff,  wMle  so  riding,  was  not  a  pas- 
senger to  whom  the  carrier  owed  a  safe  car- 
riage and  immunity  from  injury. 

4.  The  fact  that  plaintiff  was  a  child  about 
nine  years  old  did  not  make  him  less  a  tres- 
passer on  the  car,  if  the  other  facts  compelled 
the  conclnsion  that  be  was  wrongfully  on  the 
car. 

5.  Act  March  11,  1895,  amending  the  prac- 
tice act,  and  providing  for  special  verdicts, 
sufficiently  expresses  the  subject  in  the  title, 
"An  act  to  amend  section  389  of  an  act  concern- 
ing proceedings  in  civil  cases,  approved  April 
7,  1881,  and  designated  as  section  546  of  the 
Revised  Statutes  of  1881." 

6.  Act  March  11,  1895,  providing  for  special 
verdicts,  which  act,  except  as  to  form,  did  not 
change  the  law  governing  special  verdicts  as 
it  bad  existed  in  the  state  since  1852,  is  not  nn- 
constitntionaL  as  violating  the  right  of  trial  by 
Jun'. 

7.  Where  an  application  for  a  special  verdict 
is  made  under  Act  March  11,  1895,  and  144  in- 
terrogatories are  submitted  to  the  jury,  cover- 
ing every  material  fact,  exclusion  of  others  ten- 
dered, calling  for  mere  opinions  and  for  conclu- 
sions  of  law,  was  proper. 

8.  Where  a  special  verdict  is  requested,  no 
instructions  are  proper,  except  such  as  are  nec- 
essary to  inform  the  jury  as  to  the  issaes,  the 
roles  for  weighing  evidence,  who  has  the  bur- 
den of  proof,  and  whatever  else  may  be  nec- 
essary to  enable  the  Jury  clearly  to  understand 
its  dudes. 

Appeal  from  superior  conrt;  Marion  coun- 
ty;  U  M.  Harvey,  Judge. 

Action  by  Clarence  Udell,  by  William  O. 
Udell,  his  next  friend,  against  the  Citizens' 
Street-Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

William  v.  Rooker,  (or  appellant    Miller 
&  Elam,  for  appellee. 
^Behearlng  denied. 
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DOWLINQ,  J.  Action  for  damages  for  a 
personal  Injury  sustained  by  the  Infant  ap- 
pellant There  were  two  trials  of  the  cause 
In  the  Marion  superior  court,  the  first  re- 
sulting In  a  disagreement  of  the  Jury.  On 
the  second  trial,  upon  the  request  of  appel- 
lee, in  writing,  made  before  the  introduction 
of  any  evidence,  the  court,  agreeably  to  the 
requirements  of  the  act  of  1895,  directed  the 
Jury  to  return  a  special  verdict  Such  special 
verdict  was  prepared  by  coufisel  on  either 
side  of  the  cause,  was  submitted  to  the  court 
for  revision,  and  was  In  the  form  of  Inter- 
rogatories properly  framed.  The  court  gave 
to  the  jury  only  such  general  instructions 
concerning  their  duties  as  are  suitable  where 
a  special  verdict  is  requested,  and  refused  to 
give  certain  special  Instructions  tendered  on 
behalf  of  appellant  On  the  return  of  the 
special  verdict,  appellant  moved  for  judg- 
ment in  his  favor  upon  It,  which  motion  was 
overruled.  He  also  filed  a  motion  for  a  new 
trial,  and  the  court  overruled  It  Judgment 
was  thereupon  rendered  for  appellee  on  its 
motion.  Elxceptions  to  these  rulings  were 
saved  by  appellant 

The  errors  discussed  by  appellant's  coun- 
sel' in  their  briefs,  and  orally,  are  the  rul- 
ing of  the  court  on  appellant's  objection  to 
appellee's  request  for  a  special  verdict  the 
rulings  on  the  motions  for  judgment  on  the 
special  verdict  and  the  decision  of  the  court 
on  the  motion  for  a  new  trial. 

The  first  of  these  errors  is 'not  available  to 
appellant  for  the  reason  that  no  question 
touching  the  same  is  properly  presented  for 
the  determination  of  the  court.  The  appellee 
having  filed  its  request  for  a  special  verdict 
appellant  filed  his  objection  to  it,  in  these 
words  (title  omitted):  "The  plaintiff  objects 
to  the  filing  of  the  defendant's  request  for  a 
special  verdict  herein,  for  the  reason  that 
the  same  is  filed  pursuant  to  the  act  of  March 
11,  1895,  concerning  proceedings  in  civil 
cases,  which  act  Is  unconstitutional  and  void, 
for  the  reason  that  It  deprives  the  plaintiff  of 
the  right  of  trial  by  jury  upon  the  issues  as 
Joined  in  the  complaint  and  answer,  and  re- 
quires the  Jury  to  take  from  the  court  and 
not  from  the  pleadings,  the  questions  to  be 
decided  by  the  Jury."  It  will  be  observed 
that  the  objection  was  only  to  "the  filing  of 
the  defendant's  request  for  a  special  ver- 
dict" No  demand  was  made,  either  before 
the  introduction  of  the  evidence  or  after- 
wards, that  the  Jury  be  directed  to  bring  in 
a  general  verdict.  On  the  return  of  the 
special  verdict  no  objection  was  made  to  it 
by  appellant,  nor  was  there  at  that  time  a 
request  that  the  jury  be  sent  back  with  In- 
structions to  make  a  general  verdict.  No 
motion  was  made  for  a  venire  de  novo.  If 
counsel  for  appellant  "thought  they  were  en- 
titled to  a  general  verdict  they  should  have 
asked  for  it  at  the  right  time,  and  in  the 
proper  manner.  If  they  thought  the  verdict 
returned  by  the  Jury  was  not  the  proper  one, 
•>r  that  It  was  imperfect  they  should  have 


asked  the  court  to  set  It  aside  and  award  a 
venire  de  novo.  Boseker  v.  Cramer,  18  Ind. 
44;  Tldd,  Prac.  922;  Smith  v.  JeflTries,  25 
Ind.  376;  Elliott  Gen.  Prac.  $  935,  and  cases 
cited.  The  question  as  to  the  validity  of  the 
special  verdict  however,  is  properly  present- 
ed under  the  motion  for  a  new  trial,  and  is 
considered  in  another  part  of  this  opinion. 

Did  the  court  err  hi  overruling  appellant's 
motion  for  Judgment  on  the  special  verdict 
and  in  rendering  judgment  thereon  Jn  favor 
of  appellee?  The  special  verdict  shows  that 
appellant  at  the  time  of  the  accident  was  a 
boy  aged  about  eight  years  and  seven 
months,  of  average  size,  strength,  and  intelli- 
gence; residing  with  his  parents  on  Udell 
street  In  the  city  of  Indianapolis,  three- 
fourths  of  one  mile  from  a  public  resort 
known  as  "Armstrong  Park."  The  appellee 
was  the  owner  of,  and  was  operating,  an 
electric  railroad  for  the  transportation  oC 
passengers  In  the  city  of  Indianapolis  and  in 
North  Indianapolis,  in  Marlon  county,  Ind. 
On  June  26,  1892,  appellee  stopped  the  train, 
consisting  of  a  motor  car  and  a  trailer,  both 
being  open  or  summer  cars,  with  tops  sup- 
ported by  posts,  at  Armstrong  Park,  for  the 
purpose  of  receiving  passengers.  A  long  step 
or  footboard  ran  along  these  cars  on  the 
right-hand  side  (when  looking  towards  the 
front  end),  by  means  of  which  passengers 
entered  upon  the  platforms  or  floors  of  said 
cars.  The  cars  were  provided  with  seats 
running  across,  from  side  to  side,  upon  each 
of  which  five  persons  could  be  seated.  On 
the  left-hand  side  of  the  cars  there  was  no 
step  or  other  means  of  entrance,  and  wooden 
strips  or  slats  extended  from  end  to  end  on 
such  left-hand  side  to  prevent  the  ingress  or 
egress  of  passengers.  These  slats  wore  so  ad- 
Justed  that  they  could  be  raised  or  lowered 
to  admit  or  discharge  passengers  on  that  side 
of  the  car.  No  passengers  were  received  by 
appellee  on  the  left-hand  side  of  its  cars  at 
the  park  on  the  day  mentioned,  nor  did  ap- 
pellee invite  passengers  to  enter  its  cars  on 
that  side.  Appellant  who  was  at  Armstrong 
Park,  got  upon  the  forward  part  of  the  trail- 
er car,  on  the  left-hand  side  thereof;  placing 
his  feet  on  the  boxing  of  the  axle,  and  hold- 
ing onto  a  portion  of  a  seat  with  his  hands. 
He  neither  paid  any  fare,  nor  offered  to  do 
so,  nor  was  he  asked  for  his  fare  by  any  em- 
ploy6  of  appellee.  He  had  a  nickel  In  his 
pocket  with  which  he  could  have  paid  such 
fare,  and  he  Intended  to  do  so,  if  asked  for 
it  He  rode  in  the  place  described.  In  a  stoop- 
ing position,  on  the  outside  of  the  car,  for 
about  three-fourths  of  a  mile,  and  until  he 
arrived  at  Udell  street,  where  he  intended  to 
get  off.  Here  he  was  unable  to  retain  his 
hold  and  fell  off,  and  was  mn  over  by  the 
wheels  of  the  trailer.  The  right  leg  and  the 
toes  of  the  left  foot  were  so  crushed  as  to 
require  amputation.  After  the  train  started, 
appellant  exercised  reasonable  care,  under 
the  circumstances,  to  avoid  being  hurt  He 
could  not  have  gotten  oft  with  safety  from 
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the  time  the  train  started  until  be  fell,  nor 
could  he  draw  himself  Into  the  car,  or  re- 
lease his  hold,  for  the  purpose  of  stopping  It 
The  cars  ran  through  from  Armstrong  Park 
to  Udell  street  without  stop.  Xone  of  the 
employes  of  appellee  saw  the  appellant  when 
the  train  was  In  the  act  of  itarting,  or  while 
he  was  hanging  on  the  outalde  of  the  trailer 
after  the  train  was  under  way,  although  they 
might  have  seen  him,  if  tbey  had  made  an 
examination  of  that  side  of  the  car.  No  such 
examination  was  made.  The  place  where 
appellant  was  riding  was  not  a  proper  one, 
and  was  very  dangerous.  The  car  on  which 
appellant  rode  was  crowded  with  passengers, 
many  of  whom  stood  on  the  footboard  or 
step  and  on  the  floor  of  the  car.  The  posi- 
tion of  some  of  these  was  sncb  as  to  render 
it  dlfBcult  for  the  employes  of  the  appellee 
to  see  appellant  Some  of  these  passengers 
were  near  to  appellant  irhile  he  was  hanging 
on  the  outside  of  the  car,  and.  If  he  had 
wished  to  do  so,  be  could  have  touched  them 
or  spoken  to  them;  thereby  making  them 
aware  of  his  presenct^  or  asking  them  to 
stop  the  car.  He  did  neither.  When  appel- 
lant came  to  the  car  at  the  park,  there  was 
no  room  for  him  to  get  upon  it  as  a  passen- 
ger. A  bystander  told  appellant  to  go  around 
to  the  left-hand  side  of  the  car  and  get  on, 
and  he  acted  on  this  suggestion.  When  the 
car  left  the  park,  the  scats,  the  aisles  be- 
tween the  seats,  the  platforms,  and  the  foot 
or  running  boards  were  full  of  passengers. 
Before  the  day  of  the  accident  appellant  had 
been  warned  agalnat  hanging  on  the  outside 
of  street  cars  and  riding  there.  He  did  not 
know  that  he  had  no  right  to  do  so,  or  that 
It  was  a  dangerous  place  to  ride.  In  the 
usual  way  of  collecting  fares  upon  the  car 
on  which  appellant  was  riding,  the  conductor 
could  have  seen  appellant,  and  appellant 
knew  this.  Appellant  Intended  to  pay  his 
fare,  when  called  upon.  When  the  passen- 
gers were  entering  the  car  at  Armstrong 
Park  the  conductor  and  motorman  were  tem- 
porarily absent  from  it  and  took  no  part  In 
assisting  passengers  to  get  on  or  in  seating 
them.  When  appellant  got  upon  the  boxing 
of  the  axle  at  Armstrong  Park,  he  did  not 
comprehend  the  danger  of  his  position,  but 
afterwards  became  aware  of  It.  While  ap- 
pellant was  standing  upon  the  boxing  of  the 
axle  and  hanging  on  the  side  of  the  car,  the 
train  was  run  at  the  rate  of  18  or  20  miles 
per  hour.  Appellant  first  attempted  to  get 
on  appellee's  cars,  as  a  passenger,  from  the 
platform  at  the  east  entrance  of  Armstrong 
Park,  but  was  unable  to  do  so  on  account  of 
the  crowd  of  persons  on  the  cars.  Appel- 
lee's serrants  In  charge  of  the  train  could 
have  stopped  it  after  leaving  Armstrong 
Park,  and  before  reaching  Udell  street.  If 
they  had  been  asked  to  do  so. 

Upon  a  careful  review  of  these  facts,  giv- 
ing to  the  conduct  of  the  appellant  the  most 
favorable  construction,  we  do  not  think  that 
they  sustain   the  proposition  that  appellant 
52  N.E.^51 


wEts  a  passenger  upon  the  appellee's  cars,  to 
whom  appellee  owed  the  duty  of  safe  car- 
riage and  Immunity  from  injury.  Appellant 
was  not  in  a  place  Intended  for  passengers. 
He  was  not  received  as  a  passenger.  His 
presence  on  the  car  was  not  made  known  to 
appellee's  agents  and  servants.  He  did  not 
conduct  himself  as  a  passenger.  Appellee's 
servants  were  not  required  to  search  for  tres- 
passers before  starting  the  cars,  and  appellee 
was  not  bound  to  discover  appellant,  and  re- 
move him  from  the  perilous  situation  in  which 
he  had  voluntarily  placed  himself.  The  dis- 
tressing consequences  of  the  act  of  appellant 
in  standing  on  the  outside  of  the  car,  on  the 
Iron  boxing  of  the  axle,  cannot  be  said  to  be 
the  result  of  any  act  or  omission  of  appellee 
or  its  employes.  The  circumstance  that  ap- 
pellant had  a  nickel  in  his  pocket,  with  which 
to  pay  his  fare  when  called  upon,  did  not 
make  him  a  passenger.  If  he  did  not  intend 
to  pay  his  fare  unless  called  upon,  and  left 
the  car,  or  attempted  to  leave  it,  without 
paying  such  fare,  that  fact  of  Itself  would  be 
entitled  to  weight  in  determining  the  question 
of  his  right  on  the  car.  It  is  shown  by  the 
special  verdict  that  although  the  train  was 
run  at  a  high  rate  of  speed  from  Armstrong 
Park  to  Udell  street,  appellant  was  able  to 
maintain  his  hold,  and  did  not  fall  off,  until 
he  arrived  at  or  very  near  his  destination, 
and  that  the  rate  of  speed  of  the  cars  when 
approaching  Udell  street  was  generally  re- 
duced. As  the  special  verdict  falls  to  show 
that  appellant  was  a  passenger,  the  rules  con- 
cerning the  overloading  of  street  cars  and 
the  duty  of  street-car  companies  to  passen- 
gers, stated  In  Pray  v.  Railway  Co.',  44  Neb. 
167,  62  N.  W.  447,  and  the  cases  there  cited, 
do  not  apply.  The  fact  that  appellant  was  a 
child  aged  eight  years  and  seven  months  did 
not  make  him  any  less  a  trespasser,  if  the 
other  facts  found  compel  the  conclusion  that 
he  was  wrongfully  upon  the  car.  If,  after 
an  ineffectual  attempt  to  get  on  the  car  at  a 
proper  and  usual  place,  he  abandoned  that 
intention  and  became  a  trespasser,  he  lost 
the  right  to  that  measure  of  care  and  pro- 
tection which  a  carrier  of  passengers  Is  re- 
quired to  extend  to  one  who  seeks  to  be  car- 
ried as  a  passenger.  The  theory  of  both  par- 
agraphs of  the  complaint  is  that  appellant 
was  a  passenger  on  appellee's  car.  The  spe- 
cial finding  does  not  sustain  this  theory.  On 
the  contrary,  the  only  conclusion  which  can 
be  drawn  from  the  facts  found  is  that  ap- 
pellant was  wrongfully  upon  the  car.  In  an 
improper,  unusual,  and  dangerous  place,  that 
he  was  not  known  to  be  there  by  appellee's 
employes  in  charge  of  the  train,  and  that 
the  consequent  injury  was  due  to  his  volun- 
tary exposure  of  himself  to  evident  peril.  We 
find  no  error,  therefore.  In  the  action  of  tiie 
court  in  overruling  appellant's  motion  for 
Judgment  on  the  special  verdict,  and  in  ren- 
dering Judgment  for  appellee. 

The  constitutionality  of  the  act  of  March 
11,  1S95,  amending  the  practice  act,  and  pro- 
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vldlng  for  special  verdicts.  Is  called  In  qnes- 
tlon,  and  a  decision  upon  It  Is  Involved  In  the 
refusal  of  the  trial  court  to  give  the  special 
instructions  tendered  by  appellant  Two 
points  are  made  In  support  of  this  objection: 
First,  that  the  subject  of  the  act  is  not  ex- 
pressed in  the  title;  and,  second,  that  the 
act  violates  the  right  of  trial  by  Jury. 

The  title  is  as  follows:  "An  act  to  amend 
section  389  of  an  act  concerning  proceedings 
in  civil  cases,  approved  April  7,  1881,  and 
designated  as  section  646  of  the  Revised  Stat- 
utes of  1881."  The  act  so  amended  Is  enti- 
tled "An  act  concerning  proceedings  in  civil 
cases."  Laws  1881,  p.  240.  That  the  title  of 
the  act  of  March  11,  1895,  sufficiently  com- 
plies with  the  requirements  of  the  constita- 
tion,  has  been  frequently  decided  by  the 
courts  of  this  state.  Lilie  decisions  have 
been  made  by  the  courts  of  Louisiana,  from 
the  constitution  of  which  state  this  provision 
is  said  to  have  been  borrowed.  Greencastle 
:3outhem  Turnpike  Co.  v.  State,  28  Ind.  382; 
Wallier  v.  Caldwell,  4  La.  Ann.  297;  Duverge 
V.  Salter,  5  La.  Ann.  94;  Blalcemore  ▼.  Dolan, 
50  Ind.  194.  It  Is  said  in  Greencastle  South- 
ern Turnpike  Co.  v.  State,  supra,  that:  "Since 
the  decision  In  Walker  v.  Caldwell,  supra,  the 
legislature  of  Louisiana,  with  a  few  excep- 
tions,   has  adopted  the   following  formula: 

•Be  it  enacted,'  etc.,  'that section  of  an 

act  entitled,'  etc.,  'be  amended  and  re-en- 
acted so  as  to  read  as  follows.'  "  A  formula 
substantially  like  this  was  adopted  by  the 
general  assembly  of  the  state  of  Indiana  at 
least  as  early  as  March  2,  1853,  and  the  same 
has  been  used  by  every  legislature  in  this 
state  since  that  date.  There  is  nothing  in  the 
first  point 

Does  the  act  of  March  11,  1896,  violate  the 
right  of  trial  by  Jury?  In  our  opinion,  it  does 
not.  Except  as  to  their  form,  the  act  of 
March  11,  1895,  did  not  change  the  law  gov- 
erning special  verdicts  as  it  had  existed  in 
this  state  since  1852.  The  Civil  Code  of  1852 
required  the  court,  at  the  request  of  either 
party,  to  direct  the  Jury  to  give  a  special  ver- 
dict in  writing  upon  all  or  any  of  the  issues, 
and  in  all  cases,  when  requested  by  either 
party,  to  instruct  them,  if  they  rendered  a 
general  verdict,  to  find  specially  upon  par- 
ticular questions  of  fact  to  be  stated  In  writ- 
ing. 2  Rev.  St  p.  114,  i  336.  This  provision 
continued  in  force  until  the  enactment  of 
March  11,  1805.  Its  validity  was  not  ques- 
tioned. Acquiescence  hi  the  constitutionality 
of  this  statute  for  so  long  a  period  by  the 
courts  of  this  state  is  a  circumstance  of  some 
weight  in  determining  the  question  of  the 
validity  of  a  similar  statute.  Independently 
of  this  consideration,  however,  we  are  unable 
to  perceive  that  the  statute  under  examina- 
tion in  any  way  invades  the  province  of  the 
Jury,  or  deprives  the  citizens  of  this  state  of 
any  common-law  right  connected  with  a  trial 
by  Jury  to  which,  under  the  constitution, 
they  are  entitled.  In  civil  actions,  under  the 
constitution  of  this  state,  the  Jury  never  pos- 


sessed the  right  to  dedde  questions  of  law. 
Their  inquiries  have  always  been  confined  to 
matters  of  fact  The  scope  of  such  inquiries 
Is  not  abridged  by  the  act  of  March  11,  1896. 
The  argument  of  counsel  founded  upon  the 
distinction  between  primary  facts  and  infer- 
ences or  conclusions  from  facts  is  unsound. 
If  an  inference  or  conclusion  from  a  fact  or 
facts  Is  itself  a  fact  proper  to  be  found  by 
the  Jury,  it  may  be  made  the  subject  of  an 
interrogatory.  But  if  the  proposed  Inference 
or  conclusion  from  a  fact  or  facts  is  not  itself 
a  fact,  but  a  conclusion  or  inference  of  law, 
then  the  Jury  has  no  right  to  find  such  con- 
clusion or  inference.  The  statute  in  qnestion 
authorized  either  party  to  submit  to  tbe  Jury 
every  essential  question  of  fact,  together  with 
every  proper  Inference  or  condusion  of  fact 
If  parties  to  actions  did  not  avail  themselves 
of  this  privilege,  it  was  not  because  of  any 
defect  or  prohibition  in  the  law.  We  have 
examined  Railroad  Co.  t.  Stout,  17  WalL  657; 
Faterson  v.  Wallace,  1  Macq.  748;  Mangam  v. 
Railroad  Co.,  38  N.  Y.  455;  Railroad  Co.  v.  Van 
Steinburg,  17  Mich.  99;  Railroad  Co.  v.  Har- 
rington, 131  Ind.  426,  30  N.  E.  37;  Railroad  Co. 
V.  Walbom.  127  Ind.  142,  26  N.  E.  207;  Mann 
V.  Railroad  Ca,  128  Ind.  138,  26  N.  E.  819; 
Raihroad  Co.  ▼;  Grames,  136  Ind.  39,  34  N. 
E.  714,— cited  by  counsel  for  appellant,  and 
find  nothing  in  them  inconsistent  with  the 
views  expressed  in  this  ojrinlon.  If  the  Jury 
Is  required  to  find  any  conclusion  of  law  in 
answer  to  an  interrogatory,  such  finding  must 
be  disregarded.  Railway  Co.  t.  Miller,  141 
Ind.  544,  37  N.  E.  343;  Roller  v.  KUag,  150 
Ind.  159,  49  N.  E.  948;  Weaver  v.  Apple,  147 
Ind.  304,  46  N.  E.  642. 

Appellant  complains  of  the  refusal  of  the 
trial  court  to  submit  to  the  Jury  certain  In- 
terrogatories prepared  and  tendered  on  his 
behalf.  The  act  regulating  special  verdicts 
expressly  authorized  the  court  to  change  and 
modify  the  Interrogatories  prepared  by  coun- 
sel. One  hundred  and  forty-four  Interrogb- 
tories  were  submitted  to,  and  answered  by, 
the  Jury.  They  covered  every  material  ques- 
tion of  fact  in  the  case.  Many  of  those  ten- 
dered by  appellant's  counsel  called  for  mere 
opinions,  for  conclusions  of  law,  and  for  facts 
which  were  evidentiary,  and  tbe  court  did 
right  In  excluding  them. 

It  Is  further  objected  that  the  court  erred 
in  refusing  to  give  special  instructions  num- 
bered from  1  to  6  tendered  by  appellant's 
counsel.  It  is  sufficient  to  say  that  where  a 
special  verdict  is  requested  no  instructions 
are  proper,  except  such  as  are  necessary  to 
inform  the  Jury  as  to  the  issues  made  by  the 
pleadings,  the  rules  for  weighing  and  recon- 
ciling the  testimony,  and  who  has  the  bur- 
den of  proof  as  to  the  facts  to  be  found,  with 
whatever  else  may  be  necessary  to  eaable 
the  Jury  clearly  to  understand  their  duties 
concerning  such  special  verdict  and  the  facts 
to  be  found  therein.  Roller  v.  Kling,  150  Ind. 
150,  49  N.  E.  948.  The  court  gave  to  the 
Jury  all  instructions  necessary  to  enable  them 
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to  understand  their  duties  concerning  the  spe- 
cial verdict  and  the  facta  to  be  found  there- 
in. It  was  neither  necessary  nor  proper  for 
It  to  give  general  instructiomi  as  to  the  law 
of  the  case.  Boiler  v.  Kllng,  supra,  and  cases 
cited. 

The  motion  for  a  new  trial  was  properly 
overruled.  Finding  no  error  in  the  record,  the 
judgment  Is  affirmed. 


(IB  Ini.  177) 

MAGNUSON  v.  BILI.INGS. 
(Supreme  Court  of  Indiana.     Feb.  15,  1899.) 
Rdlbs  or  Court— Plbadino—Dcki&ls— Harmless 

BhKOB — COMTINUA  XOK. 

1.  A  rale  of  court  is  obligatory  upon  the 
court,  and  cannot  be  dispensed  with  in  a  par- 
ticular case. 

2.  In  an  action  on  a  purchase-money  note  and 
a  chattel  mortgage,  defeodant  alleged  that  he 
was  induced  to  buy  throngh  fraud;  that,  soon 
after  discovering  the  fraud,  he  returned  the 
property,  informing  plaintiff  that  it  was  not  as 
represented ;  that  plaintiff  directed  him  to  leave 
the  property,  which  he  did;  but  'that  plaintiff 
refused  to  surrender  the  note  and  mortgage. 
Held,  that  a  reply  was  merely  an  argumentative 
denial,  which  alleged  that,  while  defendant 
had  the  property,  he  misused  it,  damaging  It 
In  a  certain  sum;  that  he  returned  the  proper- 
ty, and  left  it  on  plaintiff's  premises  without 
her  knowledge  or  consent;  and  that  plaintiff 
did  not  accept  it. 

3.  Error  in  permitting  an  additional  para- 
graph of  reply  to  be  filed  is  harmless,  where 
evidence  of  all  its  allegations  is  admissible,  un- 
der a  general  denial  already  pleaded. 

4.  It  is  not  error  to  deny  defendant  a  con- 
tinuance on  permitting  plaintiff  to  file  an  addi- 
tional paragraph  of  reply,  where  evidence  of  all 
the  material  allegations  of  the  reply  is  admis* 
sible  under  a  general  denial  already  pleaded. 

Appeal  from  clrcnlt  court,  Noble  comity; 
Hiram  S.  Biggs,  Special  Judge. 

Action  by  Clara  BllUngs  against  Henry 
Magnnson.  I^m  a  Judgment  for  plaintiff, 
defendant  appeala    Affirmed. 

I*  W.  Welker,  for  appellant  Perrall  & 
Hanan  and  F.  F.  Bothwell,  for  appeUee. 

HADI;BT,  J.  On  the  26th  day  of  January, 
1886,  appeUee  filed  her  complaint  against  the 
appellant,  praying  Judgment  on  a  note,  and 
foreclosure  of  a  chattel  mortgage  executed  to 
secure  the  same.  On  the  6tb  day  of  Janu- 
ary, 1897,  appellant  ffled  his  answer  In  five 
paragraphs.  On  the  3d  day  of  March,  1897, 
appellee  filed  her  .reply  In  general  denial, 
which  placed  the  cause  at  Issue.  On  the  17tb 
day  of  May,  1897,  the  court  set  the  cause  for 
trial  on  the  2Sth  day  of  May,  1897;  and  on 
the  day  set,  and  after  the  cause  was  called 
for  trial,  appellee  moved  the  court  for  leave 
to  file  "an  additional  and  second  paragraph" 
of  reply  to  the  second  paragraph  of  appel- 
lant's answer.  Appellant  resisted  the  mo- 
tion, upon  the  ground  that  the  Issues  were 
closed,  and  appellee  bad  not  compiled  with 
rule  6  of  the  court,  which  required  applica- 
tions to  open  issues  to  be  supported  by  the 
affidavit  of  the  applicant,  and  upon  the  fur- 
ther grouDa  that  the  proposed  further  reply 


set  up  new  matter,  that  would  require  new 
and  additional  evidence,  which  he  was  not 
prepared  to  present  The  motion  was  sus- 
tained, a  proper  exception  awarded  appellant 
the  additional  reply  filed,  and  cause  tried,  re- 
sulting In  a  Judgment  and  decree  for  appellee. 
The  overruling  of  appellant's  motion  for  a 
new  trial  presents  the  only  question  for  re- 
view here. 

The  second  paragraph  of  answer  charged 
that  the  note  and  mortgage  were  given  for  a 
stallion,  cart  and  harness;  that  the  defend- 
ant was  Induced  to  buy  the  property  by  the 
fraudulent  representations  of  the  plaintiff; 
that  soon  after  tlie  defendant  discovered  the 
fraud,  he  returned  the  property  to  the  plain- 
tiff, Informing  her  that  It  was  not  as  she  had 
represented  It  to  be,  "and  was  worthless;  and 
that  be  had  brought  the  stallion,  cart  and 
harness  back,  and  the  plaintiff  directed  him 
to  place  the  stallion  in  her  bam,  and  the  cart 
and  harness  In  the  shed,  which  the  defendant 
did  as  requested,  and  then  demanded  of  the 
plaintiff  a  return  of  his  note  and  mortgage, 
which  she  refused."  The  additional  and  sec- 
ond paragraph  of  reply  to  the  answer  stated 
that  the  property  was  purchased  by  and  de- 
livered to  the  defendant,  on  the day  of 

May,  1896,  and  that  the  property  was  then 
in  good  condition;  that  the  defendant  kept 
and  used  said  property  until  the  20th  day  of 
July,  1896;  that  he  worked  the  horse  all  the 
time,  and  negligently  failed  to  feed  and  care 
for  him,  so  that  said  horse  became  very  poor 
and  weak,  and  negligently  permitted  the  col- 
lar used  on  the  horse  to  rub,  wear,  and  create 
great  and  painful  sores  on  his  neck  and  shoul- 
ders, and  failed  to  treat  said  sores,  and  they 
made  ugly  scars  on  the  horse,  to  his  damage 
of  $50,  and  did  use,  wear  out  and  damage 
said  cart  and  harness  $20,  and  on  the  20th 
day  of  July  brought  said  property.  In  Its  dam- 
aged condition,  to  the  plaintlfTs  bouse,  and 
left  the  same  on  her  premises,  without  her 
knowledge  or  consent  and  without  notice  to 
her  of  his  intention  to  rescind  the  contract 
and  the  plaintiff  has  never  accepted  a  return 
of  the  property,  or  taken  possession  of  it 

The  fifth  rule  of  said  court  Is  properly  In 
the  record,  and  Is  In  the  words  following: 
"In  all  cases  where  issues  are  or  may  be 
completed,  motion  for  leave  to  reopen  the  ia- 
snes,  and  file  an  additional  pleading,  must  be 
upon  the  affidavit  of  the  party  making  appli- 
cation, or  his  attorney,  showing  some  reason- 
able excuse  for  not  filing  such  pleading  before 
Issue  Joined,  and  that  the  facts  set  out  In  s&ld 
pleading  are  believed  to  be  true,  and  be  be- 
lieves the  same  can  be  sustained  on  the  trial 
of  the  cause,  by  proof.  Such  affidavit  and 
motion  must  be  accompanied  by  the  pleading 
proposed  to  be  filed,  or  the  same  will  not  be 
entertained."  The  first  reason  assigned  for 
a  new  trial  Is  that  the  comrt  erred  In  sustain- 
ing appellee's  motion  for  leave  to  file  her  sec- 
ond paragraph  of  reply  to  the  second  para- 
graph of  answer,  without  a  compliance  with 
the  court's  rule  5.    Courts  have  power  to 
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adopt  rules  for  conducting  the  business  there- 
in, not  repugnant  to  the  laws  of  this  state. 
Burns'  Rev.  St  1894,  §  1375.  And,  when 
adopted  and  published,  they  have  the  force 
and  effect  of  law,  and  are  obligatory  upon 
the  court,  as  well  as  upon  parties  to  causes 
pending  before  It.  Elliott,  Gen.  Prac.  g  186; 
Lancaster  v.  Railway  Co.,  132  Ul.  492,  24  N. 
E.  C29;  David  v.  Insurance  Oo.,  9  Iowa,  45; 
Pratt  V.  Pratt,  157  Mass.  503-505,  32  N.  E. 
747;  Rout  v.  Ninde,  111  Ind.  597,  13  N.  E. 
107.  So  long  as  a  rule  of  court  remains  un- 
repealed, It  cannot  be  dispensed  with  in  a 
particular  case.  Thompson  v.  Hatch,  3  Pick. 
512-516;  Mining  Ck).  v.  Ruble,  9  Or.  121;  Og- 
den  V.  Robertson,  15  N.  J.  Law,  124;  Quynn 
y.  Brooke,  22  Md.  288;  State  v.  Edwards, 
110  N.  0.  511,  14  S.  E.  741.  A  rule  of  court 
is  a  law  of  practice,  extended  alike  to  all  liti- 
gants who  come  within  its  purview,  and  who, 
hi  conducting  their  causes,  have  the  right  to 
assume  that  It  will  be  uniformly  enforced  by 
the  court.  In  conservation  of  their  rights,  as 
well  as  to  secure  the  prompt  and  orderly  dis- 
patch of  business.  Furthermore,  a  rule 
adopted  by  a  court  Is  something  more  than  a 
rule  of  the  presiding  Judge;  It  is  a  Judicial 
act,  and  when  taken  by  a  court,  and  entered 
of  record,  becomes  a  law  of  procedure  there- 
in, in  all  matters  to  which  it  relates,  until  re- 
scinded or  modified  by  the  court  Trelshel  v. 
McGlU,  28  111.  App.  68;  Shane  v.  McNeill,  70 
Iowa,  459,  41  N.  W.  166.  In  this  case  it  is 
conceded  that  the  Issues  were  closed  at  the 
time  application  was  made  by  appellee  to  file 
an  additional  reply,  and  there  is  no  pretense 
that  the  application  was  accompanied  by  an 
affidavit  of  the  applicant  or  her  attorney 
showing  some  reasonable  excuse  for  not  filing 
such  pleading  before  issue  Joined,  and  that 
he  believed  said  answer  to  be  true  and 
capable  of  proof  upon  the  trial.  Rule  6  was 
a  law  of  the  court  providing  that  an  affidavit 
disclosing  certain  facts  should  constitute  the 
condition  upon  which  the  court  would  exer- 
cise Its  discretion  with  respect  to  reopening 
the  issues,  and  the  court  had  no  power  to 
waive  it,  and  It  follows  that  appellee's  motion 
should  have  been  overruled.  But  the  addi- 
tional and  second  reply  was  an  argumenta- 
tive denial,  and  all  evidence  under  it  was  ad- 
missible under  the  general  denial  pleaded  in 
the  first  paragraph  of  reply.  Hence  the.  de- 
fendant was  not  damaged,  and  the  action  of 
the  court  in  permitting  It  to  be  filed  was 
harmless,  and  not  reversible  error.  Railway 
Oo.  V.  Braden,  110  Ind.  558,  11  N.  E.  357; 
Board  V.  Huff,  91  Ind.  333;  Gheens  v.  Golden, 
90  Ind.  427;  Ketcham  v.  Coal  Co.,  88  Ind. 
515;   Hervey  v.  Parry,  82  Ind.  263. 

Upon  filing  the  second  paragraph  of  reply, 
the  appellant  moved  the  court  for  a  continu- 
ance of  the  cause,  upon  the  ground  that  he 
was  not  prepared  to  produce  the  evidence  to 
refute  the  new  facts  brought  into  the  case  by 
said  second  paragraph  of  reply,  which  motion 
was  supported  by  the  defendant's  affidavit  in 
denial  of  the  facts  pleaded,  his  present  un- 


preparedness,  and  belief  that  he  would  be 
able  to  produce  the  witnesses  at  the  next 
term  of  court.  The  motion  for  continuance 
was  overruled,  and  this  action  of  the  court  is 
called  In  question  by  the  second  reason  as- 
signed for  a  new  trial.  All  the  material 
facts  pleaded  in  the  second  paragraph  of  re- 
ply were  in  Issue  under  the  general  denial  of 
the  first  paragraph,  and  the  second  paragraph 
neither  enlarged  nor  limited  the  scope  of  the 
evidence,  and  the  action  of  the  coiurt  was  but 
a  reasonable  exercise  of  discretion.  There 
was  no  error  in  overruling  the  motion  for 
continuance. 

There  are  other  questions  reserved,  but,  as 
they  are  not  discussed  in  appellant's  brief, 
they  are  deemed  to  be  waived.  The  motion 
for  new  trial  was  properly  overruled.  Judg- 
ment affirmed. 

(162  iDd.  1S2) 

STARK  V.  BINDLEY. 

(Supreme  Court  of  Indiana.    Feb.  16,  1899.) 

MiLiGioas   Proskcution  —  Prehatubg    Actio*— 

Gkaxd  Juky— Jdkisdiction. 

1.  Where  a  person  held  by  a  justice  of  the 
peace  to  answer  a  charge  of  felony,  under 
Burns'  Rev.  St  1894,  {  1703  (Homer's  Rev. 
St.  1897,  §  1634),  gives  a  recognizance  to  ap- 
pear at  the  November  term  of  the  circuit  court, 
the  grand  jury  at  the  September  term  after 
the  recognizance  was  given  has  no  jurisdiction 
to  investigate  the  offense  by  virtue  of  the  pro- 
ceeding before  the  justice;  nence  their  indorse- 
ment of  "Ignoramus''  on  the  papers  does  not 
terminate  the  proBecution. 

2.  An  action  for  mnlicions  prosecution  cannot 
be  maintained  until  the  prosecution  complained 
of  has  heen  legally  terminated  in  favor  of  de- 
fendant therein. 

Appeal  from  circuit  court,  Clay  coimty;  S. 
H.  McGregor,  Judge. 

Action  by  Frances  Kabbes  Stark  against 
Edward  H.  Bindley.  There  was  a  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Samuel  R.  Hamlll,  A.  W.  Knight  I.  W.  Har- 
per, and  A.  J.  Kelley,  for  appellant  George 
A.  Knight  Isaac  N.  Pierce,  and  Lamb  &  Beas- 
ley,  for  appellee. 

MONKS.  C.  J.  Appellant  brought  this  ac- 
tion against  appellee  to  recover  damages  for 
an  alleged  malicious  prosecution.  Appellant's 
demurrer  to  the  second  paragraph  of  answer 
was  overriiled,  and,  refusing  to  plead  further, 
judgment  was  rendered  on  demurrer  In  favor 
of  appellee.  The  only  error  assigned  calls  In 
question  the  action  of  the  court  In  overruling 
the  demurrer  to  the  second  paragraph  of  an- 
swer. The  allegations  of  the  second  para- 
graph of  answer  are  substantially  as  follows: 
That  on  September  21,  1891,  appellee  filed  aa 
affidavit  before  a  Justice  of  the  peace  char- 
ging appellant  with  the  crime  of  larceny.  Ap- 
pellant was  arrested  and  had  a  preliminary 
examination  on  said  charge  before  the  Justice 
on  September  22,  1801,  and  on  said  day  was 
held  by  said  Justice  to  answer  to  said  charge 
of  larceny,  and  required  to  give  her  recognif 
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sance  to  appear  at  the  November  term,  1891, 
of  the  "Vigo  drctilt  court,  to  answer  said 
charge.  Falling  to  give  said  recognizance, 
she  was  committed  to  Jail  until  September 
25,  18&1,  -when  she  gave  recognizance,  as  re- 
quired by  said  commitment,  to  appear  and  an- 
swer said  charge  at  the  November  term,  1891, 
of  the  Vigo  circuit  court,  and  was  discharged 
from  Jail.  The  Septembei-  term,  1891,  of  the 
Vigo  circuit  court  was  In  session  when  said 
affidavit  was  filed,  at  the  time  the  hearing 
was  had,  and  at  the  time  appellant  entered  in- 
to her  recognizance,  and  continued  In  session 
until  November  14, 1891.  The  grand  jury  for 
the  September  term  of  said  court  was  In  ses- 
sion after  appellant  had  been  recognized  to 
appear  at  the  November  term  of  said  court, 
and  took  up  the  Investigation  of  said  charge 
against  appellant,  and  had  the  papers  certified 
to  said  court  by  said  justice  of  the  peace.  On 
October  19,  1891,  the  grand  jury  at  said  Sep- 
tember term  returned  said  papers  to  the  clerk 
of  the  court  with  the  word  "Ignoramus"  In- 
dorsed thereon,  and  signed  by  the  foreman  of 
'  said  grand  Jury.  There  was  no  order,  Judg- 
ment, or  entry  of  said  court,  made  or  entered 
of  record,  discharging  appellant  from  custody, 
or  releasing  her  from  tbe  recognizance  to  ap- 
pear at  the  November  term  of  said  court  to 
answer  said  charge.  There  was  no  other  or 
further  proceeding  of  any  kind  had  or  taken 
respecting  said  charge  against  appellant  by 
the  Vigo  circuit  court  or  by  the  grand  jury  at 
any  time  thereafter,  and  there  was  no  record 
made  of  the  return  of  "Ignoramus"  by  the 
grand  Jury.  This  action  was  commenced  and 
was  pending  before  the  conunencement  of  tbe 
November  term,  1891,  of  said  court  The 
question  presented  Is,  was  the  criminal  pros- 
ecution against  appellant  terminated  or  at  an 
end,  within  the  meaning  of  the  law,  when 
this  action  was  bronght?  If  it  was,  tbe  court 
erred  in  overruling  appellant's  demurrer  to  the 
second  paragraph  of  answer,  and  the  Judg- 
ment should  be  reversed;  otherwise,  the  Judg- 
ment should  be  affirmed. 

It  is  first  Insisted  by  appellee  that  the  re- 
turn of  "Ignoramus"  by  the  grand  Jury  was 
not  a  legal  termination  of  said  cause,  until  a 
Judgment  was  rendered  thereon  by  the  cir- 
cuit court  discharging  appellant's  bond,  and 
releasing  her  from  the  duty  of  further  appear- 
ing to  answer  the  charge  preferred  against 
her  by  appellee.  For  a  full  discussion  of  this 
question,  see  note  to  Ross  v.  Hlson  (Kan. 
Sup.)  26  Am.  St.  Rep.  135-137  (s.  c.  28  Pac 
955).  It  Is  not  necessary  to  determine  wheth- 
er a  Judgment  of  discharge  Is  necessary,  up- 
on a  return  of  "Ignoramus,"  to  legally  ter- 
minate such  prosecution,  for  the  reason  that, 
even  if  such  Judgment  is  not  necessary,  the 
return  set  forth  did  not  terminate  said  pros- 
ecution. The  Justice  of  the  peace,  in  requir- 
ing, and  appellant,  in  giving,  her  recognizance 
to  appear  and  answer  said  charge  of  larceny 
at  the  November  term  of  the  Vigo  circuit 
court,  merely  compiled  with  the  provisions  of 
section  1703,  Bums'  Rev.  St  1891  (section 


1634,  Horner's  Rev.  St.  1807).  Where  the  per- 
son held  to  answer  a  charge  of  felony  by  the 
Justice  of  the  peace  gives  a  recognizance  to 
appear  at  the  next  term  of  the  circuit  court 
as  the  appellant  did,  it  is  the  duty  of  the 
clerk  to  docket  the  case  for  the  term  at  which 
such  person  has  given  bond  to  appear.  If  the 
grand  Jury  at  the  September  term  of  said 
court  had  returned  an  Indictment  charging 
her  with  the  same  larceny  for  which  she  was 
held  to  answer  by  the  Justice  of  the  peace, 
said  recognizance  could  not  have  been  forfeit- 
ed for  a  failure  to  appear  at  said  term,  be- 
cause the  condition  thereof  did  not  require 
her  to  appear  at  said  term,  but  at  the  No- 
vember term.  Section  1790,  Burns'  Rev.  St 
1894  (section  1720,  Horner's  Rev.  St  1897). 
To  have  given  the  said  court  Jurisdiction  over 
the  person  of  appellant  at  the  September  term, 
if  hidlcted  at  that  term.  It  would  have  been 
necessary  to  Issue  a  bench  warrant  on  said 
Indictment,  and  cause  her  arrest  thereon, 
when  she  could  have  given  a  recognizance  to 
answer  said  Indictment  or  in  default  thereof 
have  been  committed  to  jail.  It  is  true  that 
the  grand  Jury  at  the  September  term  had  Ju- 
risdiction to  investigate  said  larceny,  and  it 
was  their  duty  to  do  so;  but  this  was  by  vir- 
tue of  tbe  fifth  clause  of  section  17%,  Bums' 
Rev.  St  1894  (section  1666,  Homer's  Rev.  St 
1897),  which  provides  that  the  grand  Jury 
must  inquire  "into  violations  of  the  criminal 
laws  of  this  state  generally  of  which  the  court 
has  Jurisdiction,"  and  not  under  the  second 
clause  of  said  section.  The  second  clause  on- 
ly applies  to  cases  where  the  person  Is  under 
ball  to  appear  and  answer  at  the  term  the 
grand  jury  is  Impaneled.  As  appellant's  re- 
cognizance did  not  require  her  to  appear  at  the 
September  term  of  said  court  the  grand  Jury 
at  the  September  term  had  no  Jurisdiction  to 
Investigate  said  alleged  offense  by  virtue  of 
said  proceeding  instituted  by  appellee  against 
appellant  before  the  Justice  of  the  peace,  a 
transcript  of  which,  and  all  papers,  were  filed 
with  the  clerk  of  said  court.  The  Indorsement 
of  "Ignoramus"  on  the  pai^rs  of  said  cause 
was  a  nullity.  Said  grand  Jury  had  no  au- 
thority to  act  upon  the  transcript  and  papers 
In  said  cause,  and  said  court  had  no  jurisdic- 
tion over  the  person  of  appellant  at  said  time 
on  account  thereof,  for  the  reason  that  the 
proceeding  was  not  pending  at  said  term,  but 
was  for  the  November  term  of  said  court  If 
at  the  November  term  of  the  Vigo  circuit  court 
the  grand  jury  had  returned  an  indictment 
against  appellant  for  the  larceny  charged  in 
appellee's  aflldavlt  she  could  have  been  re- 
quired by  the  court  to  appear  and  plead  there- 
to, and  on  failure  to  do  so  her  recognizance 
could  have  been  forfeited,  notwithstanding 
said  return  of  "Ignoramus"  at  the  September 
term.  This  is  true  because  the  condition  of 
her  recognizance  required  her  to  appear  and 
answer  said  charge  at  said  November  term. 
If  appellant  had  not  given  a  recognizance  for 
her  appearance,  but  had  been  In  jail  on  said 
charge,  awaiting  the  action  of  the  grand  Jury 
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tbereon,  when  the  return  of  "Ignoramus"  was 
made  upon  the  papers  In  said  cause  by  the 
grand  jury,  the  grand  Jury  and  court  would 
have  had  Jurisdiction,  and  a  Judgment  of  the 
court  on  said  return  discharging  appellant 
from  custody  would  have  been  a  legal  ter- 
mination of  the  proceeding  Instituted  by  ap- 
pellee. The  return  of  "Ignoramus"  did  not, 
therefore,  terminate  the  prosecution  Instituted 
by  appellee  against  appellant,  and  the  same 
was  not  at  an  end  when  this  action  was  com- 
menced. It  is  settled  law  that  an  action  for 
malicious  prosecution  cannot  be  maintained 
until  the  prosecution  complained  of  has  tieen 
legally  terminated  in  faror  of  the  defendant 
therein.  McCullough  v.  Rice,  59  Ind.  580, 
584,  and  cases  cited;  Gorrell  y.  Snow,  31  Ind. 
215;  Hays  v.  Blizzard,  30  Ind.  457,  458;  Steel 
V.  Williams,  18  Ind.  161,  163,  1«4;  Lytton  ▼. 
Baird,  95  Ind.  34S,  361;  CottreU  v.  Cottrell, 
126  Ind.  181,  182,  26  N.  E.  006. 

It  follows  that  the  court  did  not  err  in  over- 
ruling the  demurrer  to  the  second  paragraph 
of  answer.    Judgment  affirmed. 


(162  Ind.  186) 

GRAHAM  V.  RUSSELL,  Auditor. 

(Supreme  Court  of  Indiana.    Feb.  17,  1899.) 

ADM1N18TIU.T10N—KE0PBNIII0— Taxation — Flbad- 

IMO. 

1.  Under  Bums'  Rev.  St.  1894,  f  8560,  au- 
thorizing the  county  auditor,  on  notice  to  a  tax- 
payer, to  add  for  any  number  of  years  omit- 
ted property  to  the  tax  duplicate,  with  its  prop- 
er valuation,  and  to  charge  such  property  to 
the  owner  with  the  taxes  thereon,  the  auditor 
has  such  an  interest  as  qualifies  him  to  move 
to  reopen  an  administration  to  collect  taxes 
evaded  by  the  decedent,  as  provided  by  section 
2568,  for  persons  interested  in  the  estate  who 
were  not  summoned  and  did  not  appear  at  the 
final  settlement. 

2.  There  is  no  duty  resting  on  the  state  to  file 
claims  against  a  decedent  s  estate  for  taxes 
owing  by  him  to  the  state,  it  being  the  adminis- 
trator's duty  to  pay  them,  under  Burns'  Rev. 
St  1894,  §  8587,  without  their  being  filed. 

3.  Ignorance  of  the  administrator  that  his 
intestate  had  failed  to  list  and  return  all  his 
proper^  for  taxation  will  not  defeat  reopening 
of  the  administration  to  subject  the  estate  to 
payment  of  delinquent  taxes. 

4.  Under  Bums'  Rev.  St.  1894,  §  2558  (Rev. 
St  ISSl,  I  2403),  authorizing  a  person  interest- 
ed who  was  not  summoned  and  did  not  appear 
at  the  final  settlement  to  move  to  reopen  an  ad- 
ministration, a  county  auditor  moving  to  reopen 
to  collect  delinquent  taxes  against  the  estate 
need  not  aver  failure  of  summons,  since  the 
auditor  would  have  had  no  authority  to  appear, 
and  the  state  could  not  be  compelled  to  appear. 

Appeal  from  circuit  court  Daviess  county; 
D.  J.  Hefron,  Judge. 

Action  by  Robert  Russell,  as  auditor,  etc., 
against  Mary  Ann  Graham,  executrix  of  the 
estate  of  Richard  G.  Graham,  deceased.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Padgett  &  Padgett  and  Heffeman  &  Mat- 
tlngly,  for  appellant  O'Neall  &  Hoffman,  for 
appellee. 


JORDAN,  J.  Appellee,  as  the  auditor  of 
Daviess  county,  filed  his  petition  in  the  lower 
court  on  October  4, 1897,  whereby  he  sought 
to  have  the  final  settlement  of  the  estate  of 
Richard  C.  Graham,  deceased,  set  aside,  and 
said  estate  reopened  for  fnrther  administra- 
tion. In  order  that  certain  taxes  due  from  said 
estate  to  the  state  of  Indiana,  for  state  and 
county  purposes,  might  be  collected  out  of 
the  assets  of  said  estate.  The  petition  was 
filed  after  the  term  of  court  at  which  the 
final  settlement  was  spptoyei,  aod  the  action 
Is  apparently  based  upon  section  2403,  Rev.  St 
1881  (section  240,  Homer's  Rev.  St  1807,  and 
section  2558,  Bums'  Rev.  St  18M:),  wherein  it 
Is  provided  that  a  final  settlement  may  be  set 
aside  and  reopened  at  any  time  within  three 
years,  for  illegality,  fraud,  or  mistake  in  such 
settlement,  or  in  the  prop»  proceedings  there- 
of, by  any  person  Interested  In  the  estate  who 
did  not  appear  at  such  final  settlement  and 
was  not  summoned  to  attend  the  same.  Ap- 
pellant unsuccessfully  demurred  to  the  peti- 
tion, on  the  grounds— First,  that  the  idalntIS 
had  not  the  legal  capacity  to  sue;  second,  hi-  . 
sufficiency  of  facts;  third,  misjoinder  of  cause 
of  action.  There  was  an  answer  in  denial 
and  upon  the  trial  the  court  3iade  a  special 
finding  of  facts,  and  stated  its  conclusions  of 
law  thereon.  In  favor  of  appellee,  and  ren- 
dered a  Judgment  setting  aside  the  final  set- 
tlement made  by  appellant  as  the  executrix 
of  said  estate,  and  ordered  that  the  estate  and 
the  administration  thereof  be  opened  and  re- 
Instated  upon  the  docket  of  said  court,  and 
that  the  plaintiff  recover  his  cost 

The  errors  assigned  relate  to  the  overruling 
of  the  demurrer  to  the  petition,  and  to  the 
exceptions  to  the  court's  conclusions  of  law 
on  its  special  finding  of  facts.  The  petition 
discloses  that  appellee  Is,  and  has  been  for 
more  than  two  years  prior  to  the  commence- 
ment of  the  action,  the  auditor  of  Daviess 
county,  Ind.;  and  It  further  sets  forth  his 
duties  under  the  tax  statutes  relative  to  prop- 
erty subject  to  taxation  which  the  owner 
thereof  has  omitted  to  return  for  that  pur- 
pose. The  pleading  then  proceeds  to  show, 
among  other  things,  substantially  the  follow- 
ing facts:  Richard  C.  Graham  was  at  and 
prior  to  his  death  a  citizen  and  resident  tax- 
payer of  the  city  of  Washington,  Daviess 
county,  Ind.,  and  had  been  for  a  period  of 
over  20  years.  During  all  of  said  period,  he 
was  the  owner  of  a  large  amount  of  real  and 
personal  property  situated  in  said  county,  his 
said  personal  property  consisting  of  money  on 
hand  and  on  deposit  In  the  banks,  and  of 
money  loaned  by  hhn  and  pt  rights,  bonds, 
and  credits,  etc.  The  moneys  which  he  had 
on  hand,  and  also  the  amounts  of  money 
which  he  had  loaned  out,  and  the  amounts 
which  he  had  tm  deposit,  were  unknown  to 
the  several  township  assessors,  who  called 
upon  him  from  year  to  year  during  the  afore- 
said period  to  assess  him.  Graham,  as  the 
petition  charges,  neglected,  failed,  and  omit- 
ted, for  the  year  of  1881,  and  for  each  suc- 
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ceeding  year  thereafter,  including  the  year 
1895,  to  list  and  retnm  for  taxation  all  of 
ills  said  property,  bnt  listed  and  returned  only 
a  small  portion  thereof,  although  he  was  dur- 
ing each  of  said  years  duly  called  upon  for 
that  purpose  between  the  let  day  of  AptQ 
and  the  1st  day  of  June,  by  the  proper  town- 
ship assessor  of  the  township  in  which  he 
resided.  It  is  charged  that  the  fair  cash  value 
of  the  property  which  said  Graham  neglect- 
ed and  omitted  to  list  and  retnm  for  taxation 
for  each  of  said  years  was  $10,000,  and  over 
and  for  several  of  the  years  in  question.  It  Is 
alleged,  he  omitted  to  list  and  return  proper- 
ty to  the  amount  and  value  of  $25,000,  all  of 
which  omission  was  unknown  to  the  said  as- 
sessors, and  was  by  the  said  Graham  conceal- 
ed from  said  officials.  The  property  omitted 
during  each  of  the  years  in  question  is  al- 
leged to  have  consisted  of  money  on  hand 
and  on  deposit  in  bank,  and  money  loaned 
and  bonds  of  the  said  city  of  Washington  and 
other  obligations,  all  subject  to  taxation,  and 
held  and  owned  by  Graham  on  the  1st  day  of 
April  of  each  of  said  years.  It  is  also  aver- 
red that.  Just  prior  to  the  Ist  day  of  April  of 
each  of  the  years  mentioned,  he  would  tem- 
porarily convert  $10,000  and  over  of  his  mon- 
ey into  greenbacks,  in  order  to  evade  assess- 
ment and  the  payment  of  taxes  thereon,  and 
fraudulently  concealed  said  fact  of  conver- 
sion from  the  assessor  who  called  upon  him 
to  list  his  property,  and  fraudulently  failed 
to  list  or  return  said  amount  or  any  part 
thereof  for  taxation.  Graham,  as  it  is  aver- 
red, died  testate,  at  said  county,  on  July  29, 
,1895,  leaving  a  liability  for  taxation  due 
against  his  estate  for  state  and  county  pur- 
poses to  the  amount  of  $3,000  on  account  of 
his  failure  to  list  and  return  all  of  his  proper- 
ty for  taxation  as  aforesaid  charged,  for 
which  amount  said  estate,  it  is  averred,  is 
still  hidebted.  On  August  12,  1895,  his  last 
will  and  testament  was  duly  probated  in  the 
Daviess  circuit  court;  and  appellant,  his  sur- 
viving widow,  was  duly  appointed  thereun- 
der, and  qualified  as  the  executrix  of  his  said 
will,  and  assumed  the  administration  of  his 
said  estate.  Under  his  will,  she  was  given 
all  of  his  real  and  personal  property,  of  every 
description,  held  and  owned  by  the  testator 
at  the  time  of  his  death,  and  the  same  was 
turned  over,  under  the  will,  to  appellant,  and 
Is  now  held  by  her.  It  is  further  charged 
that  appellant,  as  said  executrix,  never  filed 
In  said  court,  nor  with  the  clerk  thereof,  any 
Inventory  whatever  of  the  personal  property 
left  by  said  decedent  or  testator,  and  omitted 
and  neglected  to  file  such  inventory  for  the 
fraudulent  purpose  of  concealing  the  personal 
estate  of  her  said  husband,  and  for  the  fraud- 
ulent purpose  of  preventing  the  proper  tax 
officials  of  said  county,  whose  duty  It  was  to 
assess  omitted  property,  from  discharging 
said  duty.  Immediately  after  the  expiration 
of  one  year  from  the  time  of  her  appointment 
by  the  court  as  executrix,  to  wit,  on  August 
27,  ISOfi,  die  filed  her  report  in  said  court 


for  final  settlement,  and  the  clerk  thereof  fil- 
ed October  6,  1896,  for  the  hearing  of  the 
same,  and  gave  the  usual  notice  provided  by 
law  to  the  heirs  and  creditors  of  the  time  and 
place  fixed  by  him  for  hearing  said  report 
At  the  time  fixed  for  hearing  the  report,  no 
one  offered  any  objections  thereto,  and  the 
court  approved  it,  and  discharged  said  exec- 
utrix from  the  further  administration  of  said 
estate;  and  it  Is  further  averred  that  at  no 
time  during  the  pendency  of  said  estate  in 
court  was  there  any  paper  or  statement  made 
or  filed  by  said  ececutrtx  showing  the  per- 
sonal property  left  by  the  testator  at  the  time 
of  his  death.  Appellee,  prior  to  June  1, 1897, 
had  no  knowledge  or  information  that  said 
decedent  had  omitted  to  .list  and  return  for 
taxation  the  property  in  question;  and  it  is 
averred  that  the  first  Information  he  received 
of  that  fact  was  on  said  1st  day  of  June,  1887, 
and  that  thereupon  he  Immediately  .proceed- 
ed to  take  the  necessary  steps  to  have  appel- 
lant appear  before  him  to  be  examined,  under 
oath,  touching  the  amount  of  money,  notes, 
and  bonds  held  by  said  testator  at  his  death; 
but,  after  she  was  served  with  the  proper  no- 
tice to  appear,  sh«  bailed  and  refused  to  do 
so,  or  submit  to  such  examination.  It  is  fur- 
ther alleged  that  no  administration  of  said  es- 
tate is  now  pending  in  any  court  of  this  state, 
and  that  appellant  still  resides  in  the  said 
county  at  Daviess.  The  prayer  is  that  the 
matters  and  things  set  forth  in  the  petition 
be  Inquired  into,  and,  if  found  to  be  true,  that 
the  final  settlement  of  the  estate  be  set  aside, 
etc. 

It  is  insisted  by  counsel  for  appellant  that 
appellee,  as  county  auditor,  cannot  maintain 
this  action,  for  the  following  reasons:  First, 
the  facts  do  not  disclose  that  he  has  such  an 
interest  in  the  estate  as  would  authorize  him. 
In  contemplation  of  the  statute  upon  which 
the  action  is  founded,  to  file  a  petition  for 
the  purpose  which  he  has;  second,  that  the 
facts  alleged  are  not  sufi3cient  to  warrant  the 
court  in  awarding  him  any  relief.  We  will 
consider  these  In  their  order. 

Section  8560,  Bums'  Rev.  St.  1894,  of  the 
law  relative  to  taxation,  being  section  142  of 
the  tax  law  of  1881,  empowers  the  county  au- 
ditor, upon  notice  to  a  taxpayer,  to  add,  for 
any  year  or  number  of  years,  omitted  prop- 
erty to  the  tax  duplicate,  with  the  proper 
valuation  thereon,  ana  to  charge  such  prop- 
erty to  the  owner  thereof  with  the  taxes 
thereon.  The  powers  granted  to  the  county 
auditor  nnder  the  section  mentioned  are  not 
limited  alone  to  that  official,  but  the  tax  law 
also  extends  such  powers  to  the  county  treas- 
urer and  the  county  assessor  and  boards  of 
review.  The  tax  law  Intends,  and  has  so 
declared  in  no  uncertain  terms,  that  all  prop- 
erty liable  to  taxation  shall  be  charged  with 
that  burden,  and  that  none  shall  escape 
through  the  fraud  or  omission  of  the  owner 
or  holder  thereof;  and  it  Is  made  the  Im- 
perative duty,  under  the  law,  of  every  tax- 
payer, to  list  and  return  for  taxation  all  per- 
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sonal  property  of  every  description  owned 
and  held  by  him  on  the  1st  day  of  April  of 
eacb  year  legally  liable  to  taxation.  The 
proylsions  of  the  law  to  wblcb  we  have  re- 
ferred, granting  the  powers  mentioned  to 
the  county  auditor  and  other  oflSclals,  are 
intended  to  afford  an  inatrumentall^  or 
agency  through  which  the  state,  as  far  as 
possible,  can  prevent  property  subject  to  tax- 
ation from  escaping  the  burden  or  charge  Im- 
posed by  the  law.  Saint  v.  Welsh,  141  Ind. 
382,  40  N.  B.  903;  Reynolds  v.  Bowen,  138 
Ind.  434,  36  N.  B.  756,  and  37  N.  B.  962. 
It  was  held  In  the  latter  case  that  the  power 
to  assess,  property  is  a  summary  one,  and 
that  in  order  to  secure  uniform  and  just 
taxation,  which  the  law  intends,  and  to  pro- 
tect the  state's  revenue  against  a  dishonest 
evasion  of  the  law,  and  also  to  protect  the 
honest  taxpayer,  it  Is  necessary  that  tax  laws 
be  liberally  Interpreted,  In  aid  of  the  taxing 
power.  The  right  of  the  county  auditor  and 
the  other  officials  who  in  like  manner  are 
empowered  and  charged  with  the  duty  to 
see  that  omitted  property  is  subjected  to  tax- 
ation is  a  continuing  one  against  each  and 
every  taxpayer,  and  It  is  not  terminated 
with  the  death  of  the  latter,  but  proceedings 
in  discharge  of  such  duty  can  be  maintained 
against  his  estate  after  his  death,  and  the 
notice  required  by  the  law  may  be  served 
upon  his  administrator  or  executor.  Reyn- 
olds V.  Bowen,  supra;  Saint  v.  Welsh,  supra. 
Neither  the  taxpayer  nor  his  estate  after  his 
death  can  claim  any  vested  rights  in  the 
fruits  of  his  fraud  or  omission  to  Ildt  and  re- 
turn all  of  his  property  liable  to  taxation, 
and  the  law,  when  properly  Invoked,  will  not 
permit  either  to  profit  thereby.  Charged  and 
empowered  by  the  state  with  this  duty,  ap- 
pellee, as  county  auditor,  certainly  cannot  be 
considered,  under  the  facts,  in  the  eye  of  the 
law,  as  a  stranger  to  the  estate  in  question, 
and  as  one  having  no  interest  therein.  Con- 
ceding that  the  court's  order  of  final  settle- 
ment, as  Insisted  by  counsel  for  appellant, 
stood  as  a  bar  against  appellee  taking  any 
proceedings  against  Graham's  estate  to  se- 
cure the  taxes  in  controversy,  certainly  then 
he  was  Interested  in  having  such  final  settle- 
ment set  aside,  in  order  that  he  might  pro- 
ceed to  discharge  the  duties  imposed  upon 
him  by  the  law.  Appellee  was,  at  least,  in- 
terested on  behalf  of  the  state,  which  he, 
under  the  law,  represented  as  one  of  its  in- 
strumentalities in  seeing  that  the  taxes, 
which  had  accrued  by  reason  of  the  omitted 
property,  should  be  paid  by  the  estate  of 
the  defaulting  decedent  The  right  which 
he  seeks  to  maintain  by  this  action,  under 
the  circumstances,  is  but  incidental  to  the 
general  power  or  right  with  which  he  Is  in- 
vested by  the  legislature  in  respect  to  the 
assessment  of  taxes  on  omitted  property. 
The  estate  In  question,  it  appears,  bad  been 
finally  settled,  and  Its  assets  turned  over  to 
appellant,  leaving  the  matter  in  regard  to  the 
taxes  now  In  controversy  still  virtually  pend- 


ing unsettled  as  a  liability  for  which  the  es- 
tate should  account  That  appellee,  as  the 
Instrument  or  agency  of  the  state,  is  author- 
ized by  the  statute  to  petition  the  court, 
and  secure  the  final  settlement  to  be  set 
aside  upon  a  showing  of  sufficient  facts,  so 
far  as  it  affects  him  adversely,  in  the  dis- 
charge of  his  duties  as  such,  we  think  there 
can  be  no  doubt  The  case  of  Bowen  v. 
Stewart,  128  Ind.  507,  26  N.  E.  168,  and  28 
N.  E.  73,  asserts  principles  which  support 
this  holding.  Taxes  which  are  assessed  or 
imposed  under  the  authority  of  the  state  for 
governmental  purposes,  either  for  the  state 
direct  or  for  some  of  Its  subdivisions,  in  a 
legal  sense,  may  be  said  to  be  the  property 
of  the  state,  and  the  latter  is  certainly  Inter- 
ested hi  their  collection.  Therefore,  If  the 
order  of  final  settlement  In  question  is,  as 
claimed  by  counsel  for  appellant,  a  bar  to  ap- 
pellee In  the  discharge  of  the  duties  with 
which  be  is  Invested  relative  to  the  taxation 
of  omitted  property.  It  must  follow  that  his 
right  to  institute  and  maintain  this  action, 
under  the  circumstances,  cannot  be  success- 
fully denied,  and  the  steps  which  he  has  tak- 
en in  the  matter,  in  his  capacity  as  county 
auditor,  must.  In  legal  contemplation,  be 
deemed  to  be  those  of  the  state,  and  the  ac- 
tion may  be  viewed  as  though  it  bad  been 
instituted  In  the  name  of  the  state,  upon  the 
relation  of  appellee  as  county  auditor,  vrhlch 
is  certainly  a  proper  procedure. 

The  contention  of  appellant's  counsel  that 
the  petition  ought  to  have  alleged  that  the 
taxes  in  dispute  had  been  filed  as  a  claim 
against  Graham's  estate  prior  to  Its  final  set- 
tlement Is  without  merit    The  facts  disclose' 
that  the  decedent  had  for  many  years  prior  to 
his  death  failed  to  list  and  return  for  taxa- 
tion a  large  amount  of  his  property,  and  at 
his  death  it  is  charged  he  was  liable  to  the 
payment  of  taxes,  on  account  of  bis  said  de- 
fault, in  the  sum  of  $3,000  and  over,  which 
had  accrued  and  were  due  for  state,  county, 
and  township  purposes.    Taxes  are  not  sucb 
clahns  which  the  law  of  this  state  either  re- 
quires or  intends  shall  be  filed  for  payment 
against  a  decedent's  estate.    It  is  true  that 
taxes,  in  the  order  prescribed  by  the  statute 
for  the  imyment  of  liabilities  of  a  decedent's 
estate,  come  within  the  fourth  provision  of 
such  order  of  payment    Rev.  St  1881,  {  2378 
(Bums'   Rev.   St   1894,   g  2534).    The  duty, 
however,  rests  upon  the  administrator  or  ex- 
ecutor to  pay  the  taxes  due  against  the  es- 
tate without  their  being  ffied  or  presented  for 
payment    Burns'    Rev.    St    1894,    {    8587; 
Ring  V.  Bwlng,  47  Ind.  247;    Henderson  v. 
Whitlnger,  56  Ind.  131.    It  may  be  true  tlist 
appellant,  as  insisted  by  her  counsel,  was,  at 
the  time  she  made  her  final  report,  ignorant  of 
the  acts  of  her  testator  In  falling  to  Ust  and 
return  all  bis  property  for  taxation;  but  this 
fact  under  the  circumstances,  cannot  avaO  ber 
to  defeat  the  setting  aside  of  the  final  report, 
or  prevent  the  estate  which  she  represents 
from  being  subjected  to  the  payment  of  tlie 
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taxea  for  which  the  decedent  was  Justly  lia- 
ble. He,  while  In  life,  owed,  as  one  at  the 
highest  duties  to  the  government,  the  duty  to 
pay  all  taxes  imposed  upon  his  property  lia- 
ble to  taxation.  As  a  compensation  for  the 
discharge  of  their  duty,  the  state  afforded 
hhu  protection  to  his  life,  liberty,  and  the  due 
enjoyment  of  the  property  with  which  he  had 
been  blessed;  and  the  discharge  of  this  duty, 
If  the  decedent  Is  shown  to  have  omitted  it, 
must  rest  upon  his  estate.  With  or  without 
knowledge  of  the  existence  of  this  liability  of 
her  decedent,  it  existed,  all  the  same,  against 
the  property  of  his  estate  until  paid,  unless 
barred  by  some  provision  of  law.  Beard  v. 
Allen,  141  Ind.  243,  39  N.  E.  665,  and  40  N. 
K.  654.  With  this  charge  or  liability  against 
the  estate,  she,  Immediately  after  the  expi- 
ration of  the  year  allowed  by  law,  procured  It 
to  be  declared  by  the  court  as  finally  settled, 
and  secured  her  discharge  from  further  ad- 
ministration of  her  trust  It  has  been  held 
by  this  court  that,  under  the  present  statutes 
relating  to  the  settlement  of  a  decedent's  es- 
tate, the  fact  that  a  claim  was  pending  against 
an  estate  undisposed  of  at  the  time  of  the 
final  settlement  constitutes  such  illegality  as 
will,  on  the  petition  of  the  claimant,  filed  with- 
in the  prescribed  time,  result  in  setting  aside 
isucii  final  settlement.  Dlllman  v.  Barber,  114 
Ind.  403, 16  N.  B.  82.5.  A  tax  clahn  or  charge, 
as  we  have  seen,  is  not  required  to  be  filed 
against  an  estate,  but  It  must  be  taken  no- 
tice of  by  an  administrator  or  executor,  and 
paid  without  being  filed;  and.  If  he  proceeds 
to  finally  settle  the  estate  without  the  pay- 
ment of  such  tax  claim,  settled  or  determined 
by  proper  adjudication  in  court,  he  does  so  at 
the  peril  of  having  such  final  settlement  set 
aside,  under  the  statute  In  question,  at  the 
instance  of  some  one  entitled  to  institute  an 
action  for  that  purpose.  We  do  not  place 
much  stress  upon  the  question  of  fraud  im- 
puted to  appellant  by  the  averments  in  the 
petition,  for  the  reason,  we  thinlt,  that  the 
fact  alone  that  she  is  shown  to  have  filed  a 
petition  for  final  settlement,  and  secured  Its 
approval  by  the  court,  when  the  claim  or  lia- 
bility now  in  dispute  existed  and  was  virtu- 
ally pending  against  the  estate  undisposed  of, 
must  be  considered  such  illegality,  within  the 
meaning  of  section  2103  (section  2538),  supra, 
as  will  result  In  setting  aside  the  final  settle- 
ment, and  reopening  the  estate,  for  the  pur- 
pose contemplated  by  the  appellee. 

It  is  further  Insisted  that  the  petition  Is  In- 
sufficient, for  the  reason  that  it  is  not  averred 
therein  that  appellee  did  not  appear  at  the 
final  settlement,  nor  was  he  personally  sum- 
moned to  attend  the  same.  It  is  true  that  this 
court  has  beld  that  in  order  to  make  a  peti- 
tion sufllcient,  under  the  statute,  to  set  aside  a 
final  report  after  the  term  of  court  at  which 
the  same  was  approved,  in  a  case  where  an 
ordinary  individual  or  person  is  the  petitioner, 
it  must  be  shown  by  the  averments  of  the 
pleading  that  the  i)etltioner  was  not  person- 
ally served  with  the  process  of  the  court  to 


attend  the  hearing  of  the  final  report,  and,  If 
not  so  served,  that  he  did  not  attend  the  hear- 
ing thereof  as  a  party  thereto.  Dlllman  v. 
Barber,  supra;  Williams  v.  Williams.  125  Ind. 
156,  25  N.  E.  176.  But  where,  as  in  this  case, 
the  state,  through  the  county  auditor,  may  be 
said  to  be  the  petitioner,  the  rule  asserted  by 
this  court  under  the  provisions  of  section  2403 
(section  2558),  supra,  is  not  applicable.  The 
reasons  for  this  assertion  are  obvious.  The 
county  auditor  is  a  public  officer,  invested, 
under  the  U»w,  with  certain  duties  and  pow- 
ers, among  which,  as  we  have  seen,  are  those 
in  regard  to  the  taxation  of  omifted  property. 
In  no  sense  can  it  be  said  that  he,  as  such 
official,  is  the  owner  of  the  taxes  arising  out 
of  assessment  upon  property  which,  in  the 
discharge  of  his  duties,  he  secures  to  be  placed 
upon  the  tax  duplicate;  for  such  taxes,  as  we 
have  heretofore  said,  are  considered  in  law  as 
belonging  to  the  state,  and  the  auditor  is  in- 
vested with  no  power  or  rights  in  any  man- 
ner to  cancel  or  release  the  claim  of  the  state 
for  such  taxes.  The  state,  as  the  sovereign 
power,  is  the  real  party  in  Interest,  and  not 
the  county  auditor.  The  latter  has  no  au- 
thority, under  existing  laws,  to  attend  a  final 
settlement  of  a  decedent's  estate  on  behalf  of 
the  state;  nor  can  he  be  legally  summoned  by 
the  administrator  or  executor  to  attend  the 
hearing  upon  a  final  settlement,  and  his  pres- 
ence at  such  hearing  could  In  no  manner  bind 
the  state.  It  Is  equally  clear  that  an  admin- 
istrator or  executor  cannot,  under  the  law  as 
it  now  exists.  Invoke  the  process  of  the  court 
as  against  the  state,  and  thereby  compel  it  to 
attend  a  proceeding  for  a  final  settlement  of 
the  estate  which  he  represents,  and  therein 
litigate  a  question  that  may  arise  upon  such 
settlement  relative  to  an  unpaid  claim  for 
taxes.  Snodgrass  v.  Morris,  123  Ind.  425,  24 
N.  E.  151.  It  Is  a  well-settled  rule,  and  one 
of  universal  application,  that  the  state.  In  Its 
sovereign  capacity,  can  be  sued  only  by  its 
own  permission,  and  then  only  In  the  manner 
by  which  it  has  consented  to  be  sued.  The 
state  of  Indiana  has  not,  under  any  statute, 
consented  that  an  administrator  or  executor  of 
an  estate  may  bring  it  into  court,  and  there- 
by force  it  to  become  a  litigant  at  the  hear- 
ing of  a  final  report  in  respect  to  a  claim  for 
taxes  against  such  estate.  It  is  evident,  un- 
der the  circumstances,  we  think,  that  Inas- 
much as  the  county  auditor  was  not  author- 
ized to  appear  at  the  final  settlement  made  by 
appellant,  and  thereby  bind  the  state,  and  as 
the  latter,  in  the  absence  of  a  statute  grant- 
ing such  authority,  could  not  be  summoned  to 
attend  the  hearing  of  the  final  report  made 
by  appellant,  therefore  the  averments  in  the 
petition  in  respect  to  these  matters  are  not 
essential,  and  their  absence  does  not  render 
the  pleading  insufficient,  as  In  other  cases. 
Such  averments,  under  the  circumstances, 
could  serve  no  essential  purpose,  for  the  evi- 
dent reason  that  the  matters  or  facts  pertain- 
ing to  such  questions  would  not  be  open  to 
inquiry  or  Investigation  ui>ou  the  hearing  of  a 
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petition,  presented  on  behalf  of  the  state,  to 
set  aside,  as  in  this  caae,  an  order  approving  a 
final  report 

It  followa  from  what  we  have  aald  that  thd 
petition  la  sufficient,  and  the  court  therefore 
did  not  err  in  overruling  the  demurrer  there- 
to. The  facts  set  out  in  the  special  finding 
are  substantially  the  same  as  those  alleged  in 
the  petition,  and  the  court's  conclusions  of  law 
thereon  are  correct,  and  the  judgoieot  below 
is  therefore  affirmed. 


(It  Ind.  App.  106) 

GILMORK  T.  WAKD.i 

(Appellate  Coart  of  Indiana.     Feb.  10,  1899.) 

'  Plkabixot-Demukhbb — KXHIBtn  —  COHTKAOn— 
USMiLlIO — AbBBIT  or  JODOHIilT. 

1.  A  demnrrer  "to  the  plaintiff's  complaint" 
on  the  ground  "that  neither  paragraph  of  said 
complaint  states  facts  sufficient  to  constitute  a 
cause  of  action"  is  joint,  and  should  be  over- 
ruled if  either  paragraph  is  snfflcient. 

2.  The  institution  of  an  action  for  money  due 
on  a  contract  is  a  sufflcient  demand  therefor. 

8.  A  demand  for  property  dne  on  a  contract 
Is  shown  by  an  allegation  that  defendant  re- 
fused to  let  plaintiff  hare  it  "when  demand 
was  made  by  plaintiff  of  defendant" 

4.  The  specifications  accord  ine  to  which  a 
contract  is  to  be  performed  need  not  be  made 
an  exhibit  of  a  complaint  for  money  dne  on  the 
contract,  when  unnecessary  for  a  proper  con- 
struction of  the  contract. 

5.  Where  the  court  has  jurisdiction  of  the 
subject-matter  and  the  parties,  the  judgment 
will  not  be  arrested,  if  the  complaint  con- 
tains one  good  paragraph. 

Appeal  from  circuit  court.  White  coimty; 
T.  F.  Palmer,  Jutlsre. 

Action  by  John  W.  Ward  against  Ephrlam 
Oilmore.  From  a  Judgment  for  plaintiff,  d»- 
fendant  appeals.     Affirmed. 

Foutz,  Spitter  &  Kurrle,  for  appellant 
Beynolds  A  Silla,  for  appellee. 

BOBINSON,  J.  Overruling  a  demurrer  to 
the  complaint  and  a  motion  In  arrest  of  judg- 
ment are  the  only  errors  assigned.  The  com- 
plaint la  In  three  paragraphs.  The  following 
demurrer  to  the  complaint  was  filed:  "The 
above-named  defendant  demurs  to  the  plain- 
tiff's complaint  In  the  above-entitled  cause, 
and,  for  cause  of  demurrer,  says,  all  and 
severally,  the  following:  (1)  That  the  said 
complaint  does  not  state  facts  sufflcient  to 
constitute  a  cause  of  action  against  the  de- 
fendant; (2)  that  neither  paragraph  of  said 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action  against  this  defendant" 
It  is  argued  by  appellee's  counsel  that  this 
demurrer  Is  joint,  and  not  several.  This 
view  is  supported  by  the  authorities.  The 
body  of  the  demurrer  is  addressed  to  the 
'  whole  complaint  The  whole  complaint  la  al- 
leged to  be  bad,  and  one  reason  assigned  Is 
that  neither  paragraph  is  good.  If  the  body 
of  the  demurrer  la  joint,  it  cannot  be  changed 
by  assigning  the  causes  separately.  Silvers 
V.  Railroad  Co.,  43  Ind.  435;  City  of  Conners- 
vlU«  T.  ConnersvUle  Hydraulic  Co.,  86  lud. 

*  RahearlDC  denied. 


2SS.  Thus,  a  demurrer  which  read,  "Tb* 
plaintiff  demurs  to  the  second,  third,  fourth, 
fifth,  and  sixth  paragraphs  of  answer  of  the 
defendants,  and  assigns  for  cause  that  neither 
of  said  second,  third,  fourth,  fifth,  and  sixth 
paragraphs  of  anawer  alleges  facts  sufficient 
to  constitute  a  defense  to  the  plalntifiTs  cause 
of  action,"  was  held  to  be  joint  Stanford 
V.  Davis,  54  Ind.  46.  In  Meyer  v.  Bohfing, 
44  Ind.  238,  a  demurrer  as  follows:  "The 
said  defendant  demurs  to  the  first,  second, 
and  third  paragraphs  of  the  complaint  for  ttM 
following  reasons:  (1)  The  same  do  not  nor 
does  either  of  them,  state  facts  sufficient  to 
constitute  a  cause  of  action  against  said  de- 
fendant,"—was  held  a  joint  demurrer.  la 
Washington  Tp.  v.  Bonney,  45  Ind.  77,  the 
following  demurrer  was  held  to  be  Joint: 
"Come  now  the  plaintiffs  In  the  above-en- 
titled cause,  by  their  attorneys,  and  demur 
to  the  second,  third,  and  fourth  paragraphs 
of  defendant's  answer,  tor  the  following 
grounds  of  objections:  (1)  Said  paragraphs 
of  said  answer,  nor  either  of  them,  state  facta 
sufficient  to  constitute  a  cause  of  defense  to 
said  plalntiCTs  complaint"  In  Cooper  t. 
Hayes,  96  Ind.  386,  the  following  was  held  to 
be  a  demurrer  to  the  entire  complaint:  "Now 
at  this- time  come  Samuel  Cooper  and  Anna 
Cooper,  defendants,  and  demur  to  the  first 
nnd  second  paragraphs  of  plaintiff's  com- 
plaint, tor  the  reason  that  the  same,  and 
neither  one  of  the  same,  constitute  a  cause 
of  action  against  the  said  defendants  herein 
named."  It  follows  that,  unless  each  of  the 
three  paragraphs  of  the  complaint  Is  bad, 
the  demurrer  was'  properly  overruled. 

The  second  paragraph  of  the  complaint 
avers  that '  appellant  agreed  to  pay  appellee 
5V^  cents  per  cubic  yard  for  all  dirt  removed 
from  a  certain  ditch,  according  to  the  sped- 
flcatlons  of  said  ditch,— 25  per  cent  to  be 
paid  at  the  end  of  the  first  second,  and  third 
months,  provided  appellee  worked  steadily; 
after  deducting  the  price  of  two  black  mares, 
which  was  $150,  all  that  was  due  appellee 
to  be  paid  when  ditch  was  finished,  and  ac- 
cepted by  surveyor;  that  appellee  performed 
all  the  conditions  on  his  part  to  be  perform- 
ed; "that  plaintiff  was  to  receive  two  black 
marea,  and  pay  therefor  $150,  by  deducting 
that  amount  from  what  was  due  him  for  said 
work,  but  the  defendant  refused  to  let  plain- 
tiff have  said  mares  when  demand  was  made 
by  plaintiff  of  defendant;  that  said  work  he 
was  to  do  under  and  by  virtue  of  said  con- 
tract has  been  performed,  and  accepted  by 
■aid  surveyor";  that  appellee  had  removed 
6,000  yards  of  dirt,  according  to  the  specifi- 
cations, and  by  vhtue  of  his  contract  a  copy 
of  which  is  made  an  exhibit  The  contract 
provided  that  after  deducting  the  price  of  the 
two  mares,  $150,  all  that  was  due  said  Ward 
should  be  paid  when  the  ditch  was  completed, 
and  received  by  the  surveyor.  This  para- 
graph of  complaint  is  to  recover  money  dne 
on  a  contract  and  in  such  cases  it  is  held  that 
the    suit    constitutes    a    sufflcient    demand. 
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Olrey  ▼.  Jackson,  106  Ind.  286,  4  N.  B.  140, 
and  teases  cited;  Bertha  ▼.  Sparks,  19  Ind. 
App.  4S1,  49  N.  B.  831.  Even  If  a  demand 
was  necessary,  we  think  the  averments  of  the 
complaint  show  such  was  made.  The  theory 
of  the  complaint  Is  not  to  recover  a  monthly 
payment,  but  It  Is  to  recover  the  total  amomit 
doe  on  the  completion  of  the  work.  Con- 
struing the  averments  of  the  complaint  and 
the  contract  together,  the  maies  were  to  be 
delivered  on  the  completion  of  the  work,  and 
we  think  the  complaint  shows  a  demand  for 
them.  At  any  rate,  the  complaint  must  be 
held  to  show  that  appellant  bad  notice  of  the 
completion  of  the  work  under  the  contract 
The  written  contract  between  the  parties  is 
the  foundation  of  the  action;  the  work  to  be 
done  In  a  certain  mavner,  which  Is  set  out, 
and  accepted  by  the  surveyor,  which  was 
done.  An  exhibit  of  the  specifications,  under 
the  averments,  was  not  necessary  to  a  proper 
construction  of  the  contract  between  the  par- 
ties. The  second  paragraph  of  complaint 
states  a  cause  of  action. 

There  was  a  general  verdict  A  motion  In 
arrest  of  judgment  was  overruled.  But  the 
rale  is  well  settled  that  where  the  court  has 
Jurisdiction  of  the  subject-matter,  and  has  ac- 
quired jurisdiction  of  the  parties,  the  judg- 
ment will  not  be  arrested.  If  the  complaint 
oontains  one  good  paragraph.  Lange  v. 
Dammler,  119  Ind.  667,  21  N.  B.  749;  Durham 
T.  Hiatt  127  Ind.  B14,  26  N.  B.  401;  Sims  v. 
Dame,  113  Ind.  127,  15  N.  E.  217;  Baddeley 
T.  Patterson,  78  Ind.  157;  Waugb  ▼.  Waugh, 
47  Ind.  680;  Kelsey  ▼.  Henry,  48  Ind.  37; 
Peden  v.  MaU,  118  Ind.  666,  20  N.  B.  493. 
Judgment  affirmed. 


02  Ind.  App.  288) 

ROTHBNBEROER  et  aL  T.  OLICE.1 
(Appellate  Conrt  of  Indiana.    Feb.  14,  1899.) 
BoBSCRiraoN— Contracts  —  Considibatioit— Ds- 

LIVEKY  —  SlIBSCBIBERS'  LlALILITT  —  CoKDITIOIT 
¥hBCEPB!IT  —  FAILCRS  to  PiBFOBM  —  SCBSTAK- 
TLU.  COHPLIANCB. 

1.  Defendant  signed  a  subscription  tor  the 
building  of  a  church,  promising  absolutely  to 
pay  the  subscription  as  stated  therein.  Held 
that,  while  be  mij^ht  withdraw  before  the  sub- 
scription was  delivered,  he  could  not  do  so 
after  delivery,  since  on  delivery  It  became  a 
contract,  and  obligated  each  subscriber  to  pay 
according  to  its  terms,  independent  of  the  lia- 
bility of  others. 

2.  Where  various  persons  signed  a  subscrip- 
tion for  the  erection  of  a  church  on  a  site  des- 
ifcnated  therein,  the  consideration  is  not  only 
the  mutual  promises  of  the  various  subscribers, 
but  the  additional  promise  of  the  officers  to  use 
the  money  to  erect  the  building  on  the  site 
designated. 

8.  A  condition  in  a  subscription  contract  that 
a  charch  shall  be  erected  on  a  particular  site, 
described.  Is  reasonable,  and  compliance  there- 
with is  a  condition  precedent  to  the  subscribers' 
liability. 

4.  Where  plaintiffs  failed  to  comply  with  a 
material  condition  of  a  subscription  contract 
evidence  that  they  had  borrowed  money  on 
the  faith  of  the  subscription  was  properly  ex- 
cluded, since  they  had  no  right  to  presume  de- 
fendant would  waive  performance  of  the  condi- 
tion. 


>  Bshearing  denied. 


5.  Defendant  signed  a  subscription  for  the 
building  of  a  new  church  "on  the  present  site," 
described.  The  site  was  subsequently  changed 
to  the  opposite  side  of  a  public  highway,  about 
80  feet  from  the  old  cburch.  There  was  a 
sharp  contest  as  to  the  site,  on  which  the  con- 
gregation divided;  defendant  being  of  the  par- 
ty desiring  it  to  remain  on  the  old  site,  never 
consented  to  the  change,  and  refused  to  pay  bis 
subscription  on  that  ground.  Hdd  not  a  sub- 
stantial compliance  with  the  subscription,  and 
that  defendant  was  not  liable  thereon. 

Appeal  from  circuit  court,  Clinton  county; 
3.  v.  Kent,  Judge. 

Action  by  Josiab  Rothenberger  and  otbera 
against  John  Glick.  From  a  judgment  for 
defendant  plaintiffs  appeaL    Ajffirmed. 

Brumbaugh  &  Combs,  for  appellants. 
John  O.  Farber,  for  appellee. 

ROBINSON,  J.  Appellants  sued  appellee 
upon  the  following  Instrument: 

"We,  the  undersigned,  agree  to  pay  the 
sums  annexed  to  our  names  to  the  treasurer 
of  the  Fair  Haven  Evangelical  Lutheran 
Church,  Clinton  Co.,  Indiana,  for  the  erection 
of  a  brick  house  of  worship  for  -aald  churcb, 
on  the  present  site  of  the  Fair  Haven  Church; 
It  being  on  a  lot  In  the  southwest  corner  of 
the  northeast  %  section  eight  town.  22  north, 
range  2  west  The  payment  of  the  sums 
subscribed  is  to  be  as  follows,  to  wit:  One- 
third  on  the  first  day  of  March,  1892;  one- 
third  on  the  first  day  of  Decembejr,  1892; 
one-third  on  the  first  day  of  September,  1893; 

Names.  Amounts. 

John  Click.  $60  00 

—[With  other  subscribers.]" 

Appellee  answered  in  three  paragraphs. 
In  the  first  paragraph  he  admits  the  signing 
of  the  subscription  paper  sued  on,  and  pleads 
facts  at  great  length,  the  effect  of  which  is 
that  appellants  failed  to  comply  with  the  con- 
dition of  the  subscription;  that  they  aban- 
doned the  Bite  described  In  the  subscription 
contract,  and  erected  the  building,  before 
suit  was  brought  upon  another  and  differ- 
ent site,— all  of  which  was  done  over  the 
objection  and  protest  of  appellee,  who  was  a 
member.  The  second  paragraph  of  answer 
pleads  no  consideration,  and  the  third,  de- 
nial. 

Overruling  a  demurrer  to  the  first  para- 
graph of  answer  Is  the  first  error  assigned 
and  discussed.  The  subscription  was  not 
made  upon  the  condition  that  others  should 
subscribe,  or  that  It  should  become  payable 
only  in  the  event  a  certain  amount  should  be 
subscribed.  In  such  cases,  the  contract  fs, 
in  a  sense,  between  the  subscribers  them- 
selves, and  one  cannot  withdraw  or  revoke 
his  subscription  without  the  consent  of  all. 
See  Cravens  v.  Mills  Co.,  120  Ind.  6,  21  N.  B. 
081;  Current  v.  Fulton,  10  Ind.  App.  617,  88 
N.  E.  419.  In  the  case  at  bar,  after  the  paper 
bad  been  signed  and  before  Its  delivery,  the 
subscription  by  appellee  could  have  been 
withdrawn  at  any  time.  But  after  Its  deliv- 
ery It  became  a  contract  between  appellants 
and  each  of  the  subscribers,  and  was  equal- 
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ly  binding  upon  both  parties.  The  liability 
of  each  subscriber  was  in  no  way  dependent 
upon  the  liability  of  the  others.  Were  this  a 
suit  on  the  subscription  after  it  became  due, 
and  before  the  erection  of  the  church,  we 
would  bare  a  different  question  from  that 
presented.  In  such  case,  the  building  of  the 
church  Is  not  a  condition  precedent  to  the 
payment  of  the  subscription,  but  the  sub- 
scription must  be  paid  when  due,  and,  if  an 
attempt  is  afterwards  made  to  use  the  money 
in  a  way  different  from  that  stated  in  the 
subscription,  the  subscriber  has  his  remedy. 
In  such  case,  the  presumption  would  lie  in- 
dulged that  the  building  would  afterwards  be 
erected  in  accordance  with  the  terms  of  the 
subscription.  The  instrnment  in  question, 
when  executed,  became  a  contract  between 
appellants  and  each  of  the  subscribers,  and 
each  became  liable  for  the  amount  BUbscril)- 
ed,  without  reference  to  whether  the  others 
paid  their  subscriptions  or  not  The  mutual 
promises  of  the  respective  subscribers,  each 
with  the  other,  may  have  been  a  part  of  the 
consideration,  but  that  was  by  no  means  all. 
It  must  be  admitted  that  the  promise  of  ap- 
pellants to  use  the  money  in  erecting  a  new 
church  building,  and  to  erect  it  upon  a  desig- 
nated tract  of  land,  would  be  a  valid  consid- 
eration. Each  of  the  subscribers  entered  in- 
to a  contract,  whose  validity  was  In  no  way 
affected  by  the  contract  of  each  of  the  other 
subscribers,  and  the  instrnment  Is  to  be  con- 
strued without  reference  to  whether  it  con- 
tains one  or  many  names  as  subscribers.  It 
is  not  material  here  what  reason  appellee 
may  have  had  for  malting  a  subscription  con- 
ditioned upon  a  particular  location.  The 
fact  exists  that  it  is  a  part  of  the  contract 
between  the  parties.  The  condition  is  a  rea- 
sonable one.  The  parties  themselves  have 
agreed  to  the  contract,  with  its  condition, 
and  all  the  courts  can  do  is  to  enforce  it  ac- 
cording to  its  terms  and  conditions.  The  de- 
murrer to  the  first  paragraph  of  answer  was 
properly  overruled. 

Overruling  the  motion  for  a  new  trial  is  as- 
signed as  error.  It  appears  from  the  record 
that  the  church  was  not  erected  on  the  prem- 
ises described  in  the  subscription  paper,  but 
was  built  on  the  opposite  side  of  a  public 
highway,  and  about  75  or  SO  feet  from  the 
old  church.  It  is  argued  that  this  was  a 
substantial  compliance  with  the  contract.  It 
appears  from  the  evidence  that  the  congre- 
gation decided  to  erect  a  new  church,  and 
that  before  the  matter  was  finally  settled  a 
sharp  contest  arose  whether  it  should  be 
built  on  the  old  site  or  on  the  new  one,  and 
a  number  of  -meetings  were  held.  There  is 
some  evidence  that  it  was  first  decided  to 
build  on  the  old  site,  and  that  this  was  the 
decision  of  the  church  at  the  time  the  paper 
in  suit  was  executed.  The  paper  itself  indi- 
cates that  at  that  time  the  old  site  had  been 
selected  by  the  church.  The  congregation 
afterwards  changed  the  location  to  that 
above  named.    Appellee  was  of  the  party  de- 


siring the  new  church  to  remain  on  the  old 
site,  and  there  is  evidence  that  he  never  con- 
sented to  the  change,  and  refused  to  pay  the 
subscription  because  the  site  had  been  chan- 
ged. 

There  was  no  error  in  excluding  evidence 
offered  to  show  that  appellants,  on  the  faith 
of  this  subscription,  had  borrowed  money  in 
advance  of  the  maturity  of  the  payments,  for 
the  purpose  of  erecting  the  new  church. 
They  had  no  right  to  presume  that  appellee 
would  do  other  than  he  had  promised  to  do 
in  his  subscription  contract,  and  they  had 
no  right  to  set  aside  the  old  contract,  and 
make  a  new  one,  without  appellee's  consent 

The  question  controlling  the  other  matters 
discussed  by  counsel  is,  was  there  a  sub- 
stantial compliance  with  the  terms  of  appel- 
lee's contract?  The  contract  of  subscription 
provides,  not  only  that  the  new  church  sliall 
be  erected  "on  the  present  site"  of  the  old 
church,  but  it  particularly  describes  the  land 
upon  which  it  shall  be  built  No  discretion 
was  lodged  with  any  one  as  to  location.  The 
lew  church,  when  built,  was  not  located  on 
the  site  of  the  old  one,  nor  was  it  located  on 
any  part  of  the  land  described  in  the  sub- 
scription paper.  The  location  mentioned  in 
the  paper  was  wholly  abandoned.  It  Is  not 
a  case  where  an  attempt  was  made  to  carry 
out  a  contract,  and  its  requirements  substan- 
tially compiled  with,  but  the  very  terms  of 
the  contract  were  purposely  at>andoned.  One 
of  the  substantive  terms  of  the  contract  was 
disregarded.  The  facts  show  a  decided  pur- 
pose on  the  part  of  appellants  not  to  per- 
form the  condition.  The  contract  itself  Is  per- 
fectly plain,  and,  if  appellants  desired  to  sub- 
stitute a  new  contract  in  its  place,  they  should 
show  that  such  new  contract  had  been  exe- 
cuted. That  a  substantial  building  was  in 
fact  erected  upon  other  ground  across  the 
highway,  and  that  it  will  In  every  respect 
subserve  the  same  purpose  as  completely  as 
If  erected  on  the  ground  described,  is  not  the 
question.  When  appellee  signed  the  sut>scrip- 
tion  paper,  he  clothed  no  one  with  any  dis- 
cretionary authority  as  to  locatioa  Appel- 
lants are  not  seelclng  to  enforce  a  contract 
that  has  been  substantially  complied  with, 
but  are  seeking,  in  effect,  to  enforce  against 
appellee  a  conti*act  which  he  never  made. 
First  M.  B.  Church  v.  Sweny  (Iowa)  52  N. 
W.  046;  Railroad  C!o.  v.  O'Connor,  40  Iowa. 
477;  Dorrls  v.  Sweeney,  GO  N.  Y.  4C3;  1 
Beach,  Mod.  Cont  f  111;  2  Beach,  Priv.  Corp. 
§  540;  Railroad  Co.  v.  Holmes,  101  Ind.  348; 
Railroad  Co.  v.  Shearer,  10  Ind.  214;  Parker 
V.  Thomas,  19  Ind.  213;  Taylor  v.  Fletcher. 
15  Ind.  80;  Low  v.  Studabaker,  110  Ind.  57, 
10  N.  E.  301;  Board  of  Com'rs  of  St  Joseph 
Co.  v.  South  Bend  &  M.  St  Ry.  Co.,  118  Ind. 
68,  20  N.  E.  409.  In  Colvln  v.  Turnpike  Co.. 
2  Ind.  611  (a  subscription  to  build  a  turnpike 
road),  there  was  no  condition  In  the  instru- 
ment subscribed  that  the  road  should  be  on 
any  particular  route.  In  Railroad  Co.  v. 
Dunn,  17  Ind.  003,  a  subscription  wa^  made 
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upon  the  condition  that  the  road  have  a  cer- 
tain location.  It  was  held  that  this  was  a 
condition  upon  which  the  party  might  stand, 
or  he  might  waive  It,  and  that  afterwards 
giving- a  note  tor  the  amount  o(  the  subscrip- 
tion was  a  waiver  of  the  condition.  In  Beck- 
ner  v.  Turnpike  Co.,  65  Iv/i.  468,  defense  was 
made  to  the  collection  of  a  stock  subscription 
on  the  ground  that  the  route  between  the  ter- 
mini had  been  changed  after  the  subscription 
was  made;  but  In  that  case  the  articles  of 
association  authorized  the  corporation  to 
change  the  line  so  as  to  obtain  the  best  route, 
but  not  to  change  the  t^miol.  In  Board  of 
Gom'rs  of  Marlon  Co.  v.  Center  Tp.,  105  Ind. 
422,  2  N.  B.  368,  and  7  N.  B.  189,  the  princi- 
ple Is  announced  that,  where  the  articles  of 
incorporation  authorize  changes  to  be  made 
in  the  line  of  a  railroad,  a  subscriber  will  be 
held  to  have  contracted  with  reference  to  such 
possible  changes,  and  will  not  be  released  by 
any  changes  made,  If  they  are  within  the  lim- 
its fixed  by  the  articles  of  Incorporation.  In 
Cravens  v.  Mills  Co.,  120  Ind.  6,  21  N.  E.  981, 
suit  was  brought  on  a  stock  subscription 
which  was  made  upon  condition  that  ^125,000 
of  solvent  subscriptions.  Including  $60,000 
promised  by  the  Eagle  Cotton  Mills  Company 
of  Pittsburg,  should  be  obtained,  and  that  the 
contract  with  the  above-named  company  for 
the  purchase  of  Its  mills  should  be  ratified 
by  the  votes  of  those  holding  a  majority  of 
the  capital  stock.  It  was  claimed  that  the 
contract  entered  Into  with  the  Pittsburg  cor- 
poration, and  ratified  by  a  vote  of  the  stock- 
holders, was  not  the  one  contemplated  by  the 
parties  and  referred  to  in  the  contract  of  sub- 
scription. The  court  held  that  as  the  sub- 
scriber had  agreed  that  the  board  of  directors 
might  exercise  their  Judgment  in  obtaining 
and  agreeing  upon  terms  of  purchase,  and  as 
a  contract  of  purchase  had  been  agreed  upon 
and  ratified  by  a  majority  of  the  stockhold- 
ers. It  was  too  late  to  assail  such  contract  in 
an  action  to  collect  the  subscription.  In'  Suit 
v.  School  Tp.,  8  Ind.  App.  655,  36  N.  E.  291, 
a  subscription  was  made  to  build  a  school 
building,  of  certain  dimensions,  "at"  a  cer- 
tain town.  The  general  rule  was  announced 
that  a  literal  compliance  with  the  conditions 
precedent  as  to  size  and  location  was  not  nec- 
essary, but  that  a  substantial  compliance 
would  suflScc;  but  it  was  not  decided  wheth- 
er there  had  been  a  substantial  compliance 
with  the  conditions  In  that  case  as  to  loca- 
tion, nor  did  the  court  say  that  a  building 
erected  "near"  a  town  would  or  would  not 
comply  with  a  condition  requiring  the  build- 
ing to  be  erected  "at"  a  certain  town.  In 
Petty  V.  Trustees,  05  Ind.  278,  there  was  no 
change  in  the  location  of  the  church  building, 
but  there  was  a  change  in  Its  size.  It  was 
not  decided  whether  or  not  there  had  been 
a  substantial  compliance  with  the  terms  of 
the  subscription.  But,  the  subscriber  being 
one  of  the  trustees  of  the  church,  nothing  ap- 
pearing to  the  contrary,  the  fair  Inference 
was  that  he  consented  to  the  change  and 


waived  the  condition  of  the  contract  In 
Landwerlen  v.  Wheeler,  106  Ind.  623,  5  N. 
E.  888,  no  defense  was  made  on  account  of 
the  violation  of  any  condition  contained  fn 
the  subscription  paper.  It  appeared  that, 
after  the  paper  was  signed,  the  words,  "Pay- 
ments to  be  made  to  John  Wheeler,  Esq.," 
were  Inserted,  and  the  Jury  found  that,  after 
the  subscriber  bad  received  notice  of  the 
change,  he  promised  to  pay  his  subscription, 
and  acknowledged  It  as  a  debt  due  from  him. 
In  the  case  at  bar  the  evidence  Is  vary  eon- 
fiictlng,  but,  after  a  careful  review  of  the 
record,  we  can  but  conclude  that  there  is 
evidence  to  support  the  finding,  and  that  no 
error  was  committed  in  overruling  the  motion 
for  a  new  trial.    Judgment  affirmed. 


(21  Ind.  App.  547) 

LEACH  V.  ADAMS. 

(Appellate  Court  of  Indiana.     Feb.  14,  1899.) 

Demuhrer — Gkodkds — Judgmbxt   bt   Default — 
pRocBsa— Election  of  Rbmedibs— Uom- 

TRAOT  AND  TOHT. 

1.  The  word  "contains"  is  a  substantial 
equivalent  of  the  word  "states,"  as  used  in 
Homer's  Rev.  St.  1897,  §  339,  cl.  5,  declaring 
it  a  ground  of  demurrer  that  the  complaint 
does  not  "state"  facts  sufficient  to  constitute  a 
cause  of  action. 

2.  Service  of  process  snfficientlj  appears  from 
the  record  of  a  judgment  by  default,  showing 
that  defendant  appeared  to  the  original  com- 
plaint, and  failed  to  discharge  a  rule  to  answer 
an  additional  paragraph  on  which  the  judg- 
ment was  rendered. 

3.  By  suing  ex  contractu,  a  party  is  not  pre- 
cluded from  afterwards  filing  an  additional 
paragraph  in  tort,  based  on  the  same  facts,  and 
taking  judgment  thereon  by  default,  process 
having  been  duly  served. 

Appeal  from  circuit  court,  Morgan  county; 
George  W.  Grubbs,  Judge. 

Action  by  Francis  M.  Leach  against  Hugh 
Adams.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

N.  A.  Whitaker  and  Leach  &  Odle,  for  ap- 
pellant. O.  Matthews  and  A.  M.  Bain,  for 
appellee. 

COMSTOCK,  J.  Appellant  brought  this 
action  against  appellee  to  set  aside  a  Judg- 
ment and  alleged  default.  An  amended  com- 
plaint In  two  paragraphs  was  filed,  to  each 
of  which  a  demurrer  was  filed  and  sustained; 
and,  the  appellant  refusing  to  plead  further. 
Judgment  was  rendered  In  favor  of  appelle<i 
for  cost's.  This  ruling  Is  the  only  error  as- 
signed. In  each  paragraph  appellee  sets  out 
in  full  the  complaint  and  Judgment  in  the 
case  of  Adams  against  Leach,— the  Judgment 
sought  to  be  set  aside.  In  the  first  he  asks 
to  have  the  Judgment  set  aside  because  of  hie 
alleged  mistake,  inadvertence,  surprise,  and 
excusable  neglect.  In  the  second.  In  additlOD 
to  the  averments  of  the  first.  It  Is  alleged 
that  the  first  paragraph  of  appellee's  com- 
plaint In  the  original  cause  was  one  for  money 
had  and  received,  and  that  the  additional 
paragraph  upon  which  the  Judgment  was  ren- 
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dered  was  for  the  anlawfnl  conTersIon  of 
money;  that  the  appellee,  haying  elected  to 
sue  upon  contract  .In  the  first  instance,  had 
waived  his  right  to  sue  in  tort;  that  said 
paragraph  for  money  had  and  received  was 
pending;  and  that  the  Judgment  was  null 
and  void.  Each  paragraph  states  appellant's 
alleged  meritorious  defense  to  the  cause  of 
action  for  money  had  and  received  and  for 
conversion.  Appellant  demands  relief  by  the 
first  paragraph  of- his  complaint,  under  the 
last  clause  of  section  396,  Rev.  St.  1881  (sec- 
tion 399,  Bums'  Rev.  St.  1894),  which  provides 
that  "the  court  shall  relieve  a  party  from  a 
judgment  taken  against  him  through  his  mis- 
take. Inadvertence,  surprise  or  excusable  neg- 
lect;' 

Appellant -first  contends  that  appellee's  de- 
murrer "raises  no  question,  and  is  not  Icnown 
to  the  law  of  this  state."  The  demurrer  Is 
in  the  following  language:  "The  defendant 
demurs  to  plaintiff's  amended  complaint,  and 
for  cause  of  demurrer  says  that  said  amended 
complaint  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action."  This,  we 
think,  sufficiently  complies  with  the  fifth 
clause  of  section  339,  Horner's  Rev.  St.  1897. 
The  word  "contains"  is  a  substantial  equiva- 
lent for  the  words  "states  facts,"  used  in  the 
statute.  The  point  is  not  well  taken.  The 
authorities  cited  by  appellant's  counsel  do  not 
sustain  their  claim. 

Appellant  next  claims  that  the  Judgment 
should  be  reversed  for  the  reason  that  the 
Judgment  record  does  not  show  service  of  pro- 
cess, the  Judgment  having  been  taken  on  the 
additional  complaint  of  appellee  for  conversion 
on  default.  It  needs  the  citation  of  no  au- 
thorities to  show  that  when  Judgment  is  taken 
by  default  the  Judgment  recovered  should 
show  ttiat  service  of  process  has  been  duly 
made.  In  each  paragraph  of  the  complaint 
it  is  shown  that  the  complaint  In  Adams 
against  Leach,  for  money  had  and  received, 
was  filed  in  the  Morgan  circuit  court  at  the 
September  term,  1896;  that  on  the  15th  day 
of  December,  1896,  appellee  filed  bis  addition- 
al paragraph  of  complaint;  and  the  Judg- 
ment entered  on  the  evening  of  December  TH, 
1896,  shows  that  a  rule  was  entered  to  dis- 
charge the  rule  of  the  court  to  answer  said 
additional  paragraph.  Appellant's  complaint 
shows  that  he  appeared  to  the  original  com- 
plaint, and  failed  to  discharge  the  rule  to 
answer  the  additional  paragraph.  He  was 
not,  therefore,  defaulted  without  service  of 
process.  The  facts  set  out  in  appellant's 
complaint  do  not  show  a  reasonable  excuse 
for  a  failure  to  discharge  the  rule  to  answer 
the  additional  paragraph  of  complaint.  They 
fail  to  show  such  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  as,  under  the  stat- 
ute, entitled  appellant  to  relief. 

The  last  proposition  argued  by  appellant's 
counsel  in  their  able  brief  is  that  the  second 
paragraph  of  appellant's  complaint  is  based 
upon  the  theory  that  appellee,  having  origi- 
nally elected  to  sue  ex  contractu,  could  not  in 


the  same  suit,  or  afterwards,  sue  ex  delicto, 
the  election  of  the  one  remedy  being  a  waiver 
of  the  other;  that  the  filing  of  the  additional 
paragraph  was  Illegal,  and  should  have  been 
stricken  out,  of  the  court's  own  motion;  and 
that  the  Judgment  taken  thereon  is  null  and 
void.  This  proposition,  we  think,  is  not  well 
taken.  By  appearing  and  answering  to  the 
original  complaint,  appellant  was  in  court. 
He  should  have  presented  the  qnestions  then 
that  he  raises  in  this  proceeding  on  demurrer. 
No  motion  was  presented  for  the  considera- 
tion of  the  trial  court  Both  paragraphs  of 
complaint  were  pending  at  the  time  Judgment 
was  rendered,  and,  without  objection,  appdlee 
elected  to  proceed  upon  the  last  one  filed. 

We  do  not  question  the  correctness  of  the 
law  set  out  in  the  cases  cited  by  appellant,  bnt 
they  are  not  applicable  to  the  facts.  The 
conclusion  reached  renders  it  unnecessary  to 
pass  the  merits  of  the  defense  set  up  to  the 
original  action.     Judgment  affirmed. 


INCOBPOEATBD  TOWN  OF  BOCHBSTBR. 

IND.,  V.  B0WEES.1 
(Appellate  Court  of  Indiana.    Feb.  14  1890.) 

AssoupsiT— Common  Coonts — Appbal— If>RBS0lir- 
Tioiia. 

1.  A  complaint  alleging  that  defendant  is  in- 
debted to  plaintiff  in  a  certain  sum,  for  work 
done  and  materials  furnished  by  plaintiff  for 
defendant,  at  his  special  request,  of  the  reason- 
able worth  of  said  sum,  which  is  due  and  un- 
paid, states  a  cause  of  action. 

2.  If  there  is  one  good  paragraph  in  the  com- 
plaint and  the  record  does  not  show  on  which 
paragraph  the  judgment  was  based,  the  court 
will  presume  that  it  was  based  on  the  good 
paragraph. 

Appeal  from  circuit  conrt,  Fulton  ooonty; 
A.  C.  Oapron,  Judge. 

Action  by  Abel  F.  Bowers  against  the  in- 
corporated town  of  Bochester,  Ind.  F^rom  a 
Judgment  for  plahitiff,  defendant  appeals. 
Affirmed. 

Baker  &  Bibler,  for  appellant  Enoch  My- 
ers, for  appellee. 

HENLET,  O.  J.  This  action  was  com- 
menced by  the  appellee  as  plaintiff,  against 
the  appellant  as  defendant  by  a  complaint 
in  three  paragraphs.  The  appellant  de- 
murred to  each  of  the  paragraphs  of  the  com- 
plaint, upon  the  ground  that  neither  -of  said 
paragraphs  stated  facts  sufficient  to  consti- 
tute a  cause  of  action,  which  demurrers  were 
severally  overruled,  and  to  these  decisions  of 
the  court  the  appellant  excepted.  There  was 
an  answer  filed  in  two  paragraphs;  a  reply- 
filed  by  appellee  to  the  second  paragraph  of 
answer;  and,  the  case  being  at  issue,  it  was 
submitted  to  a  Jury,  who  returned  a  verdict 
in  favor  of  appellee,  upon  which,  over  appel- 
lant's motion  for  a  new  trial,  the  lower  conrt 
pronounced  judgment 

The  only  question  in  this  court  arises  upon 
the  ruling  of  the  lower  court  upon  the  de- 


*  Snperaeded  by  opinion,  6S  N.  B.  235. 
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murrera  to  the  several  paragrapba  of  the 
complaint  The  eyldence  Is  not  in  tbe  record, 
and  we  bare  no  means  of  knowing  upon 
wblch  paragrapb  of  tbe  complaint  appellee 
recovered  bla  Judgment  Tbe  first  x»aragrapb 
of  complaint  was  a  common  coont  for  work 
and  labor  done,  and  was  In  tbe  following 
words:  "Plaintiff  complains  of  tbe  defend- 
ant, tbe  Incorporated  town  of  Rocbester,  Ind., 
and  says  that  said  defendant  Is  Indebted  to 
bim  In  tbe  sum  of  one  bundred  ninety-tbree 
dollars  and  fifty-six  cents,  and  Interest  tbere- 
OD  at  tbe  rate  of  six  per  cent  per  annum 
from  May  Ist  1896,  for  work  and  labor  done 
and  performed,  and  for  material  fumisbed 
for  said  defendant  by  plaintifT,  at  tbe  special 
Instance  and  request  of  tbe  said  defendant 
an  Itemized  account  of  wblcb  is  herewith 
filed  as  a  part  hereof,  marked,  'Ex.  A.'  That 
said  work  and  material  were  reasonably 
worth  tbe  price  charged  therefor.  Where- 
fore plaintiff  says  that  said  defendant  Is  In- 
debted to  bim  In  the  sum  of  two  hundred  and 
twenty-five  dollars,  all  of  which  is  due  and 
unpaid,  for  which  sum,  bis  costs,  and  all  oth- 
er proper  relief  be  demands  Judgment"  It 
Is  not  necessary  that  we  set  out  in  this  opin- 
ion tbe  other  paragraphs  of  complaint  or  go 
Into  any  discussion  of  tbe  question  as  to  their 
sufficiency.  Tbe  first  paragraph  of  complaint 
is  undoubtedly  good,  and,  under  tbe  well- 
settled  rule  established  In  this  state,  tbe  judg- 
ment of  tbe  lower  court  will  not  be  disturbed. 
Many  cases  In  tbe  supreme  court  of  this  state, 
and  in  this  court  could  be  cited  In  support  of 
this  rule,  but  we  content  ourselves  with  the 
citation  of  one  case.  In  tbe  case  of  Ferguson 
▼.  HuU,  136  Ind.  S39,  36  N.  E.  254,  tbe  su- 
preme court  say,  in  passing  upon  an  assign- 
ment of  error  like  tbe  one  In  the  case  at  bar, 
where  tbe  sufficiency  of  tbe  several  para- 
graphs of  complaint  was  attacked:  "But 
even  If  they  were  bad,  this  court  Is  not  in- 
formed upon  what  paragraph  of  complaint 
the  court  below  found.  It  may  be  that  the 
court  found  upon  the  third  paragrapb  of  com- 
plaint Where  the  evidence  Is  not  In  the  rec- 
ord, and  there  Is  no  showing  as  to  what  para- 
graph tbe  court  found  upon,  tbe  court  will 
presume  everything  In  favor  of  tbe  correct- 
ness of  tbe  decision  of  tbe  court  below."  In 
this  case  there  can  be  no  objection  to  the 
sufficiency  of  the  first  paragraph  of  complaint 
With  whatever  defenses  appellant  may  have 
hod  to  this  paragrapb  of  complaint  this  court 
can  have  nothing  to  do.  The  paragraph  as  it 
stands  Is  undoubtedly  good,  and  contains 
every  material  allegation  necessary  in  a  com- 
plaint for  work  and  labor  done.  This  court 
has  no  means  of  knowing  that  the  Judgment 
rendered  in  this  cause  was  rendered  upoh  this 
paragrapb  of  complaint  and  the  court  must 
presume  everything  In  favor  of  the  correctness 
of  the  decision  of  the  lower  court;  hence  we 
must  presume  that  tbe  judgment  of  the  lower 
court  was  in  fact  based  upon  this  paragrapb 
of  complaint  We  find  no  error  in  tbe  record, 
tuid  tbe  judgment  is  afflrmed. 


(22  Ind.  App.  *H) 
TIBBET  T.  ZTJRBUCH,» 
(Appellate  Court  of  Indiana.    Feb.  15,  1899.) 
Statutb  or  Fbauds  —  Pbomisb  to  Pat  Dsbt  or 

AMOTBBR— CkjNSIDERATIOH— RtOOVBRT  or    MOH- 

BT  Paid  —  Notbs — Assuuprioir  bt  Tbirp  Pbb- 
so» — KioBTs  OP  Uakbr  — Appeal  — Tbeokt  or 

Ca9B— PLBADINa  —  COMPLAIHT  rOB  QOODS  SoU> 

—Bill  or  Pauticolabs. 

1.  In  consideration  of  a  transfer  of  goods,  the 
vendee,  by  an  agreement  which  referred  to 
the  bill  of  sale,  assumed  to  pay  certain  debts 
of  the  vendor,  the  total  of  the  debts  assumed 
by  the  agreement  exceeding  by  one  Item  tbe 
sum  named  in  the  bill  of  sale  as  a  considera- 
tion. Hdd,  that  the  agreement  to  assume  the 
Item  In  excess  of  tbe  snm  named  In  the  bill  of 
sale  was  not  without  consideration. 

2.  To  recover  on  a  complaint  that  plaintiff 
was  compelled  to  pay  his  note  which  defend- 
ant had  assumed,  plaintiff  must  show  that  the 
note  was  paid  by  him,  since  the  suit  is  for  re- 
imbursement for  moneys  paid  for  defendant's 
nse,  and  not  merely  to  recover  on  tbe  agree- 
ment to  pay  the  note. 

3.  The  maker  of  a  note  can  recover  against  a 
third  person  who  had  assumed  it  only  after 
paying  it  himself,  since,  as  between  themselves, 
the  maker,  as  against  the  person  assuming 
it  is  a  surety. 

4.  After  having  tried  his  case  on  one  theory, 
a  litigant  cannot  on  appeal,  shift  and  rely  on 
another. 

5.  A  complaint  that  defendant  is  indebted  to 
plaintiff  in  a  stated  sum  for  a  stock  of  mer- 
chandise sold  for  a  certain  sam  which  defend- 
ant agreed  to  pay,  and  which  was  psid  with 
the  exception  of  such  stated  sum,  m  a  good 
complaint  on  quantum  meruit  for  goods  sold 
and  delivered. 

6.  A  bill  of  particulars  of  the  account  sued 
on  need  not  be  filed  where  the  sale  was  in  bulk 
for  a  lump  sum,  without  inventory,  and  where, 
before  commencement  of  the  action,  the  goods 
were  resold  to  various  persons. 

Appeal  from  superior  court  Allen  cotmty; 
C.  M.  Dawson,  Judge. 

Action  by  George  Zurbnch  against  Har- 
mon Tlbbet  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Breen  &  Morris  and  Colerick  &  France,  for 
appellant    Zollars  &  Wordea,  for  appellee. 

WILET,  J.  Appellee  was  plaintiff  below, 
and  bottomed  his  action  upon  tbe  following 
contract:  "In  consideration  of  the  sale  and 
delivery  to  me  of  tbe  stock  of  goods  and  per- 
sonal property  by  George  Zarbucb,  as  evi- 
denced by  his  bill  of  sale  therefor  to  me 
given,  the  consideration  thereof  being  stated 
as  nineteen  hundred  and  twelve  dollars,  1 
agree  to  and  with  the  said  George  Zurbuch 
to  assume  tbe  payment  of  tbe  following  de- 
scribed notes:  Three  notes,  dated  January  16, 
188S,  calling  for  $500  each,  and  executed  to 
Solomon  Rothschild  by  said  George  Zurbuch, 
Francis  J.  Zurbuch,  and  Harmon  Tibbet  a> 
security;  and  one  note  dated  October  23, 
18S8,  for  $500,  by  the  same  payors  to  Solomon 
Rothschild,  there  being  due  $1,887  on  Jan- 
uary 19,  1890,  on  said  notea  And  I  further 
agree  to  pay  William  Fieper,  of  Avilla,  In- 
diana, tbe  snm  of  twenty-five  dollars  for  rent 
due  from  said  Zurbuch  on  December  22,  1889. 
I  also  further  agree  to  assume  the  payment 
of  one  note  of  $250,  dated  October  14,  1889, 
*  B<li«»rlng  denied. 
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given  by  said  George  Zurbuch  to  Bamey  Tib- 
bet.  Witness  my  hand,  Dec.  14,  1889.  Har- 
mon TIbbet,  by  Bamey  Tlbbet"  The  sole 
purpose  of  this  action  was  to  collect  the  last- 
described  note  of  $250,  which  note  Is  as  fol- 
lows: "$250.  October  14th,  18S9.  One  day 
after  date,  I  promise  to  pay  to  the  order  of 
Bamey  Tibbet,  at  New  Haven,  Indiana,  two 
hundred  and  fifty  dollars.  Value  received, 
without  any  relief  from  valuation  or  appraise- 
ment laws,  with  interest  at  seven  per  cent 
per  annum  until  paid,  and  attorney  fees. 
The  drawers  and  indorsers  severally  waive 
presentment  for  payment,  protest,  and  notice 
of  protest,  and  nonpayment  of  this  note. 
George  Zurbuch."  The  complaint  upon  which 
the  case  was  put  at  issue,  and  tried,  was  in 
three  paragraphs;  and  as  the  appellant  has 
made  a  vigorous  attaclc  upon  each  paragraph, 
a«  not  being  sufiicient,  we  deem  it  essential 
to  state  with  some  detail  the  material  and 
important  averments.  The  first  paragraph 
avers  the  sale  and  delivery  by  appellee  to  ap- 
pellant of  a  certain  stock  of  goods  for  and 
in  consideration  of  $2,187:  that,  at  the  time 
of  said  sale,  appellant,  by  his  written  agree- 
ment, and  as  a  part  of  the  consideration  for 
said  stock,  assumed  the  payment  of  certain 
notes  described  in  said  agreement,  which  ap- 
pellee had  given  to  one  Solomon  Rothschild, 
and  also  assumed  thereby  the  payment  of  one 
note  for  $250,  given  by  appellee  to  one  Bar- 
ney Tlbbet,  with  seven  per  cent.  Interest  and 
attorney's  fees;  that  appellee  turned  over  and 
delivered  to  appellant  said  stock  of  goods; 
and  that  appellant  has  violated  Us  said  agree- 
ment. In  that  he  has  failed  and  refused,  and 
still  refuses,  to  pay  said  note  of  $250,  to- 
gether with  the  interest  and  attorney's  fees; 
that,  after  the  maturity  of  said  note,  appellee 
was  compelled  to  pay,  and  has  paid,  said  note, 
to  his  damage,  etc.  The  second  paragraph 
avers  that  appellant  is  indebted  to  appellee  in 
the  sum  of  $400  for  goods,  merchandise,  etc., 
sold  by  appellee  to  appellant,  December  14, 
1889;  that  said  goods  consisted  of  a  general 
stock  of  merchandise;  that  the  same  was 
sold  in  bulk,  without  an  Inventory  or  item- 
ized statement  of  the  different  articles  con- 
stituting said  stock  having  been  made;  that 
appellee  sold  the  same  to  appellant  for  the 
lump  sum  of  $2,187;  that,  soon  after  said  sale, 
appellant  sold  them  to  one  Bamey  Tibbet, 
who  sold  said  goods  at  retail  to  different  pur- 
chasers, by  reason  of  which  appellee  was  un- 
able to  fumish  a  bill  of  particulars  of  said 
goods.  It  is  then  charged  that  appellant  paid 
to  appellee  the  amount  he  promised  to  pay 
for  said  stock  of  goods,  except  $400,  for  which 
sum  he  demands  Judgment.  The  third  para- 
graph avers  the  sale  of  a  stocic  of  goods  by 
appellee  to  appellant  In  bulk,  for  $1,012.  It 
Is  then  charged,  as  in  the  first  paragraph, 
that,  as  a  part  of  the  consideration,  appellant 
assumed,  by  written  agreement,  to  pay  cer- 
tain notes,  executed  by  appellee.  Including  a 
note  for  $250,  which  appellee  had  given  to 
one  Bamey  Tlbbet;  that  appellant  has  not 


kept  his  said  agreement.  In  that  be  has  not 
paid  said  $250  note;  and  that  he  has  allowed 
said  Barney  Tibbet,  the  payee  of  said  note, 
to  retain  It  unpaid.  It  is  further  ch.irged 
that  on  October  26,  1891,  appellee  brought  an 
action  in  the  superior  court  of  Allen  county 
to  recover  from  said  Barney  Tibbet  money 
which  he  at  the  time  owed  appellee;  that 
said  Barney  Tlbbet,  then  having  in  his  pos- 
session said  note,  pleaded  the  same  as  a  set- 
off. Including  interest  and  attorney's  fees,  in 
the  sum  of  $315;  that  said  cause  was  tried  in 
May,  1892,  and  the  amount  of  said  note,  In- 
terest, and  attorney's  fees,  being  $315,  was 
by  the  court  and  Jury  trying  said  cause  de- 
ducted from  the  amount  found  due  appellee 
from  said  Tibbet,  and  thereby  they  reduced 
the  amount  of  his  recovery  in  that  sum, 
whereby  appellee  was  compelled  to,  and  did, 
pay  said  note,  wherefore  he  was  damaged, 
etc.  The  agreement  of  appellant,  heretofore 
set  out,  is  made  an  exhibit  to  the  first  and 
third  paragraphs  of  complaint  A  demurrer 
to  each  paragraph  of  the  complaint  was  over- 
ruled, and  an  exception  reserved.  Appellee 
answered  in  five  paragraphs.  The  first  was 
a  general  denial.  The  second  paragraph  pur- 
ports to  answer  only  the  second  paragraph 
of  complaint,  and  avers  simply  that  the  con- 
tract of  purchase  by  him  of  appellee  of  the 
stock  of  goods,  and  also  all  negotiations  re- 
lating thereto,  were  in  writing,  and  said  writ- 
ten agreements  are  made  exhibits.  The  same 
Instrument  that  is  made  an  exhibit  to  the 
first  and  third  paragraphs  of  complaint  is  one 
of  the  exhibits  to  this  paragraph  of  answer, 
and  the  other  Is  the  bill  of  sale  executed  by 
appellee  to  appellant  of  the  stock  of  goods. 
The  third  paragraph  of  answer  also  goes  to 
the  second  paragraph  of  complaint  and  it  Is 
therein  averred  that  appellant  paid  appellee 
for  all  the  goods,  etc.,  purchased  of  him,  by 
the  execution  of  the  written  obligation  made 
an  exhibit  to  the  complaint  which,  it  is 
charged,  was  accepted  by  appellee  In  full  set- 
tlement, etc.  The  fourth  paragraph  of  an- 
swer Is  addressed  to  the  first  and  third  para- 
graphs of  complaint,  and  it  is  therein  aver- 
red that,  before  this  action  was  commenced, 
appellee  did  agree  to  pay  the  $250  note  men- 
tioned in  the  agreement;  that,  long  prior  ta 
the  institution  of  this  action,  he  held,  treated, 
and  regarded  said  note  as  paid,  on  accouat 
of  a  much  greater  Indebtedness  existing  in 
favor  of  appellant  and  against  said  Bamey 
Tibbet  than  the  amount  of  said  note,  but  tliat 
there  was  no  actual  delivery  or  surrender  o^ 
said  note  to  appellant  until  April  4,  ISS^, 
when  the  same  was  surrendered  by  said  Bar- 
ney, ^nd  delivered  to  appellant  as  paid,  and 
that  said  note  was  never  paid  by  appellee  ac 
any  time.  The  fifth  paragraph  of  answer  is 
addressed  to  the  third  paragraph  of  com- 
plaint in  which  appellant  admits  all  the  farts 
charged  in  said  third  paragraph  of  complaint 
except  such  as  he  specifically  denies;  that  ha 
did  assume  the  payment  of  said  $250  note,  bnt 
that  prior  to  the  institution  of  this  suit  th« 
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same  was  paid  by  a  mutual  outstanding  In- 
debtedness between  appellee  and  said  Barney 
Tibbet,  on  account  of  whicli  a  large  sum  was 
due  appellant  over  and  above  the  amount  ot 
said  note;  that  on  April  4,  1895,  said  note 
was  by  said  Barney  surrendered  and  deliv- 
ered to  appellant;  that  the  cause  of  action 
as  set  out  between  appellee  and  said  Barney 
was  so  instituted  In  said  court,  and  so  tried, 
in  May,  1892,  and  that  the  said  Barney  did 
plead  said  note  as  a  set-otT  in  said  action, 
oftered  the  same  in  evidence,  appellee  having 
pleaded  payment  thereof;  that  said  note  was 
not  taken  Into  consideration  by  the  Jury  In 
fixing  and  determining  their  verdict;  and  that 
the  Judgment  in  said  cause  In  no  manner  in- 
volved said  note,  etc.  A  demurrer  was  ad- 
dressed to  the  second,  third,  fourth,  and  fifth 
paragraphs  of  answer,  and  sustained  as  to 
the  fourth,  and  overruled  as  to  the  others. 
A  reply  in  general  denial  closed  the  Issues, 
and,  upon  trial  by  jury,  a  general  verdict  for 
$1  was  returned  for  appellee,  and  with  the 
general  verdict  the  Jury  returned  answers  to 
special  Interrogatories.  Appellee  moved  the 
court  for  Judgment  In  his  favor  for  |346  on 
the  answers  to  interrogatories,  notwithstand- 
ing the  general  verdict,  which  motion  was 
sustained.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  be  has  assigned  errors 
in  10  specifications.  The  first,  second,  and 
third  challenge  the  overruling  of  the  demur- 
rer to  each  paragraph  of  the  complaint;  the 
fourth,  the  sustaining  of  the  demurrer  to  the 
fourth  paragraph  of  answer;  the  fifth,  the 
sustaining  of  appellant's  motion  for  Judgment; 
the  sixth,  in  rendering  judgment  for  appellee, 
and  the  seventh  in  overruling  appellant's  mo- 
tion for  a  new  trial.  Some  of  the  errors  as- 
signed are  waived  by  appellant's  failure  to 
discuss  them,  and  we  will  consider  only  those 
to  which  our  attention  has  been  called,  both 
in  oral  argument  and  in  the  briefs. 

We  win  take  up  the  questions  in  the  order 
In  which  appellant  has  discussed  them,  and 
this  brings  us,  first,  to  the  consideration  of 
the  third  paragraph  of  the  complaint.  Ap- 
pellant argues  that  the  agreement  upon 
which  appellee  sued  shows  on  Its  face  tliat 
the  consideration  therein  expressed  is  $1,912, 
as  follows,  the  amount  due  on  the  Rothschild 
notes,  $1,887,  and  $25  for  rent;  and  that, 
therefore,  there  was  no  consideration  for  the 
agreement  to  pay  the  additional  $250  note 
that  appellee  owed  to  Barney  Tibbet  It  Is 
also  further  argued  that,  though  there  Is  no 
averment  to  that  effect.  It  must  be  presumed 
that  appellant  has  paid  the  Rothschild  notes 
and  the  rent,  and  having  paid  the  entire  sum, 
as  expressed  in  the  agreement  as  the  consid- 
eration, he  was  under  no  obligation  to  pay  the 
additional  sum  evidenced  by  the  Barney  Tib- 
bet's  note.  Appellant  has  not  cited  us  to 
any  authorities  in  support  of  the  objections 
urged,  and  we  have  given  the  substance  of 
their  argument  In  support  thereof.  The  con- 
tract sued  on  refers  to  a  bill  of  sale  in  which 
the  consideration  for  the  purchase  of  the 
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stock  of  goods  by  appellant  from  appellee  Is 
stated  as  being  $1,912,  but  there  is  no  such 
a  statement  In  the  contract.  The  considera- 
tion expressed  in  the  agreement  sued  on  was 
the  assumption  by  appellant  to  pay  certain 
Indebtedness  of  appellee,  to  wit,  $1,887  to 
Rothschild,  $25  rent,  and  the  specific  note  of 
$250,  described,  to  Barney  Tibbet.  We  are 
unable  to  see  why  the  obligation  resting  upon 
appellant  to  pay  the  $250  note,  under  his 
agreement,  is  not  as  binding  upon  him  as  his 
promise  to  pay  the  $1,887  to  Rothschild,  and 
the  $25  rent  The  one  promise  is  as  binding 
as  the  other,  and  we  do  not  know  of  any 
rule  of  law  by  which  we  can  single  out  of  the 
agreement  any  particular  sum  embraced  In 
it,  and  say  that  it  Is  founded  upon  a  valuable 
consideration,  and  any  other  sum,  and  say 
there  is  no  consideration  for  It  There  Is  no 
contention  by  appellant  that  he  did  not  re- 
ceive all  the  consideration  for  which  he  con- 
tracted. There  was  no  legal  inhibition 
against  appellant  assuming  to  pay  the  $250 
note,  and  by  that  assumption  It  became  his 
original  debt.  The  court  did  not  err  In  over- 
ruling the  demurrers  to  the  first  and  second 
paragraphs  of  the  complaint 

In  his  motion  for  a  new  trial,  the  appel- 
lant assigned  222  reasons,  and  the  next  ques- 
tion discussed  by  him  is  the  alleged  error 
arising  under  the  212th  reason  for  a  new 
trial,  which  is:  "The  court  erred  In  giving 
instruction  number  fifteen  (15),  as  asked  by 
the  plaintiff,  and  as  modified  by  the  court." 
That  Instruction  Is  as  follows:  "If  you  be- 
lieve from  the  evidence  that  In  December, 
1889.  the  plaintiff,  Zurbuch,  sold  to  the  de- 
fendant, Harmon  Tibbet,  a  stock  of  goods, 
and  as  a  part  of  the  consideration  for  the 
same,  and  in  the  way  of  part  payment  for 
the  same,  said  Harmon  Tibbet  agreed  to  as- 
sume and  pay  a  note  of  $250,  dated  October 
14,  1889,  due  one  day  after  date,  bearing  7 
per  cent.  Interest  executed  by  said  George 
Zurbuch,  and  payable  to  Barney  Tibbet,  and 
that  said  Harmon  Tibbet  has  failed  and  neg- 
lected to  pay  said  note,  then  the  plaintiff  is 
entitled  to  recover  from  said  defendant,  Har- 
mon Tibbet,  the  amount  of  said  note,  with 
Interest,  according  to  Its  terms,  at  the  present 
time,  whether  said  Zurbuch  has  paid  said 
note  himself  or  not."  We  should  first  con- 
sider this  instruction  In  the  light  of  the  Is- 
sues. The  first  and  third  paragraphs  of  the 
complaint,  it  seems  to  us,  proceed  upon  the 
theory  that  appellant  Is  liable  under  his 
agreement  to  respond  In  damages  to  appellee 
upon  two  grounds:  (1)  Because  appellant 
had  not  performed  his  contract  by  paying  the 
$250  note;  and  (2)  because  appellee  had  been 
compelled  to,  and  did,  pay  it  Appellant's 
alleged  failure  to  pay  the  note,  and  his  fail- 
ure to  reimburse  appellee  after  he  bad  been 
compelled  to  pay  It,  are  the  acts  of  which  ap- 
pellee complains.  In  this  instruction  the  Jury 
are  told  that  appellee  is  entitled  to  recover  If 
the  jury  find  that  appellant  assumed  to  pay 
the  $250  note  as  a  part  of  the  consideration 
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for  the  stock  of  goods,  whether  appellee  had 
paid  the  note  himself  or  not.  We  must  not 
lose  Bight  of  the  fact  that  appellant's  promise 
to  pay  the  note  did  not  relieve  appellee  from 
liability  thereon.  As  between  appellee  and 
Barney  Tlbbet,  the  contract  expressed  in  the 
note  was  not  affected  or  in  any  way  im- 
paired by  the  assmnptlon  of  appellant  to  pay 
it.  As  between  appellant  and  appellee,  when 
the  former  assumed  and  promised  to  pay  the 
note,  the  relation  of  principal  and  surety  was 
created  with  appellant  as  principal  and  ap- 
pellee as  surety.  Chaplin  v.  Baker,  124  Ind. 
385,  24  N.  E.  233;  Jones,  CJhat  Mortg.  §  740. 
We  must  determine  the  theory  of  a  pleading 
by  its  general  scope  and  meaning,  and  the 
rule  is  firmly  settled  in  this  state  that  a  plead- 
ing must  proceed  upon  a  definite  and  certain 
theory,  and  such  theory  will  control  to  the 
end.  The  complaint  must  be  construed  upon 
the  theory  which  is  most  apparent  and  clearly 
outlined  by  the  facts  stated  therein.  Rail- 
road Co.  V.  Sullivan,  141  Ind.  83,  40  N.  B.  138; 
Jones  V.  CuUen,  142  Ind.  335,  40  N.  K  124; 
Batman  v.  Snoddy,  132  Ind.  480,  32  X.  B.  327. 
As  was  said  by  Comstock,  J.,  in  Railroad  Co. 
V.  Dugan,  18  Ind.  App.  435,  48  N.  E.  238: 
"As  only  one  theory  can  be  contained  in  a 
single  paragraph,  the  court  must  construe  the 
pleading  most  strongly  against  the  pleader, 
and  determine  the  theory  from  the  promi- 
nent and  leading  allegations  of  the  pleading." 
In  Sanders  v.  Hartge,  17  Ind.  App.  243,  46  N. 
E.  C04,  this  court  said:  "It  is  of  the  highest 
importance  to  the  administration  of  the  law 
that  courts  should  adhere  most  tenaciously  to 
this  rule  of  pleading,  which  requires  the 
pleader  to  be  bound  by  his  cause  of  action  as 
stated  by  him;  otherwise,  his  adversary  could 
have  no  assurance  of  the  facts  he  would  have 
to  controvert  to  meet  his  attacks,  and  be 
taken  unaware  in  the  forensic  encounter  at 
the  bar."  In  the  recent  case  of  Richardson 
V.  League  (decided  by  this  court  January  13, 
1899)  52  N.  £  618,  the  above  language  was 
quoted  approvingly.  In  Railway  Co.  v.  Levy, 
127  Ind.  168,  26  N.  E.  773,  it  was  said:  "A 
complaint  cannot  be  made  elastic,  so  as  to 
bend  to  the  changing  views  of  counsel  as  the 
case  proceeds.  It  must  proceed  to  the  end 
upon  the  theory  upon  which  it  is  construct- 
ed." It  seems  to  us  that  the  most  prominent 
and  leading  averments  of  the  first  and  second 
paragraphs  of  the  complaint  are  those  in 
which  it  is  declared  that  the  injury  of  which 
appellee  complains  resulted  to  him  by  appel- 
lant's failure  to  pay  the  $250  note,  and  that 
he  was  compelled  to,  and  did,  pay  It  himself. 
There  is  a  marked  difference  between  the 
theory  of  proceeding  to  collect  a  note  for  the 
purpose  of  reimbursement  for  money  paid 
for  the  use  of  appellant,  and  upon  the  theory 
that  appellant  is  liable  because  he  has  not 
paid  a  debt  which  he  assumed  and  agreed  to 
pay.  The  complaint  cannot  proceed  upon 
both  of  these  theories,  and  it  seems  plain  to 
us  that  it  is  upon  the  former  theory  that  the 
appellee  must  succeed,  if  at  all,  for  that  is  the 


theory  of  his  complaint  If  he  had  proceeded 
upon  the  theory  that  the  appellant  was  liable 
under  his  assumption,  regardless  of  whether 
appellee  had  or  had  not  been  compelled  to 
pay  the  note,  the  allegation  that  he  had  been 
compelled  to  pay  it  was  wholly  unnecessary, 
and  has  no  place  in  the  complaint.  From 
the  whole  complaint  (the  first  and  second 
paragraphs)  it  seems  clear  to  us  that  it  pro- 
ceeds upon  the  theory  that  appellee  bottoms 
his  right  of  recovery  upon  the  groimd  that  he 
has  been  compelled  to  pay  a  note  which  ap- 
pellant assumed  to  pay,  because  of  the  hit- 
ter's refusal  to  pay  It;  and  a  recovery  Is 
sought  for  the  purpose  of  reimbursing  appel- 
lee. It  tvas  therefore  a  material  averment  of 
the  complaint  that  appellee  had  been  com- 
pelled to  pay  the  note  himself,  and  it  was 
vital  to  his  right  to  recover  that  he  prove 
such  payment  Under  appellant's  assump- 
tion to  pay  the  $250  note,  which  was  an  evi- 
dence of  a  debt  appellee  owed  Barney  Tihbet, 
what  damage,  we  suggest,  has  he  sustained 
if  he  himself  has  not  been  required  to  pay 
ihe  debt?  Under  the  authorities,  there  Is  no 
question  but  what  Barney  Tibbet  could  have 
proceeded  directly  against  appellant  on  his 
assumption,  and  recovered  a  Judgment  for 
the  amount  due,  but  so  far  as  the  record 
shows,  he  did  not  do  that  See  Hlnkle  t. 
Hinkle,  20  Ind.  App.  384,  60  X.  E.  829,  and 
cases  there  cited. 

While  we  cannot  look  to  the  evidence  to  de- 
termine the  theory  of  the  complaint,  we  may 
consider  it  so  far  aa  it  may  throw  any  light 
upon  the  question  to  determine  upon  what 
theory  appellee  tried  his  case.  Upon  an  ex- 
amination of  the  record,  we  find  that  i^ipel- 
lee  attempted,  by  the  introduction  of  much 
evidence,  to  establish  the  fact  that  be  had 
paid  the  note  in  question.  It  seems  to  us 
that  there  can  be  no  doubt  but  that  this  was 
the  theory  upon  which  be  proceeded,  and 
that  it  was  the  gravamen  of  his  cause  of  ac- 
tion. Can  he  now  shift,  and  say  that  he  re- 
lied then,  and  still  relies,  upon  the  original 
agreement  of  assumption,  regardless  of  the 
question  as  to  whether  he  has  or  has  not 
paid  the  note?  We  think  not  If  appellee 
had  relied  upon  appellant's  promts  and  his 
failure  to  pay  the  note,  then  his  pleading 
would  have  been  complete,  as  we  have  seen, 
without  the  averment  that  he  had  been  com- 
pelled to  pay,  and  his  proof  would  have  been 
ample  by  his  establishing  the  first  two  mate- 
rial averments.  But  we  cannot  bring  our- 
selves to  the  conclusion  that  appellee  pro- 
ceeded upon  that  theory;  and  construing  the 
complaint  as  a  whole,  by  its  prominent  and 
leading  features,  and  most  strongly  against 
the  pleader,  we  are  led  irresistibly  to  the  con- 
clusion that  appellee  relied  upon  the  fact 
that  he  had  been  compelled  to  pay  the  note 
as  a  condition  precedent  to  his  right  of  recov- 
ery. Again,  we  have  seen  that  as  betweoi 
appellant  and  appellee,  by  the  former's  as- 
sumption to  pay  the  note,  he  1}ecame  the 
principal,  and  the  appellee  bla  surety,  and 
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hence  appeHee  suffered  no  Injury  xintll  he  had 
paid  the  note.  If  our  reasoning  Is  correct,— 
and, we  have  no  doubt  of  It,— then  the  In- 
struction quoted  was  radically  erroneous,  for 
which  the  judgment  must  be  reversed.  In  so 
holding,  we  do  not  decide  the  question  of  ap- 
pellee's right  to  recover  upon  appellant's  as- 
sumption, regardless  of  whether  appellee  has 
or  has  not  paid  the  note,  for  that  question, 
upon  the  theory  of  the  complaint.  Is  not  pre- 
sented. 

Opposing  counsel  have  discussed  at  great 
length  and  with  marlied  ability  other  'ques- 
tions arising  on  an  instruction  given  by  the 
court,  and  upon  sustaining  appellee's  motion 
for  judgment  on  the  answers  to  interroga- 
tories, notwithstanding  the  general  verdict; 
but  as  the  same  questions  are  not  likely  to 
arise  on  a  subsequent  trial,  and  as  the  Judg- 
ment must  be  reversed,  for  the  reasons  given, 
we  do  not  deem  It  necessary  to  decide  them 
here. 

As  the  foregoing  discussion  touching  the 
sufficiency  of  the  complaint  relates  solely  to 
the  first  and  third  paragraphs,  and  as  the 
sufficiency  of  the  second  paragraph  is  also 
challenged  by  demurrer,  it  is  proper  for  us  to 
say  that,  in  our  judgment,  the  second  para- 
graph is  good.  It  states  a  good  cause  of  ac- 
tion upon  the  quantum  meruit,  for  goods  sold 
and  delivered,  and  shows  a  valid  excuse  for 
not  filing  a  blU  of  particulars  as  an  exhibit 
As  to  the  second  paragraph,  however,  there 
was  no  evidence  offered  In  support  of  It 
There  was  no  error  In  overruling  the  demur- 
rer to  it.  Judgment  reversed,  with  instruc- 
tions to  the  court  below  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further 
proceedings  not  Inconsistent  with  this  opinion. 

BLACK,  J.,  did  not  take  part  hi  the  decision 
of  this  case. 


(21  Ind.  App.  EST) 

McELFRESH  v,  ODD  FELLOWS  AGO.  GO. 
OF  BOSTON. 

(Appellate  Goort  of  Indiana.    Feb.  15,  1809.) 

IN80RAKCK— Accident— Pleadiso  —  Complaist— 
Statement  or  Uisabilitt— Pouoi  Pbo- 

VISIONS— CONSTHUCTION. 

1.  A  complaint  on  an  accident  policy,  stating 
plaintifTs  disability  in  the  language  of  the 
policy,  is  sufficient,  since  mere  evidentiary  facts 
should  not  be  pleaded. 

2.  FroTisions  of  an  accident  policy  should  be 
applied  strictly  against  the  insurer,  in  order 
that  the  indemnity  purchased  should  not  be  de- 
feated. 

Appeal  from  circuit  court,  Dearborn  coun- 
ty; A.  C.  Downey,  Judge. 

Action  on  an  accident  policy  by  Samuel  Mc- 
Blfresh  against  the  Odd  Fellows  Accident 
Company  of  Boston,  Mass.  From  a  judg- 
ment sustaining  a  demurrer  to  the  plalntifCs 
complaint  he  appeals.    Reversed. 

Roberts  &  Strapp,  for  appellant  Martin  J. 
Givans,  for  appellee. 


BLACK,  C.  J.  The  only  question  pre- 
sented by  this  appeal  is  that  of  the  sufficien- 
cy on  demurrer  of  the  appellant's  complaint, 
which  was  based  upon  a  policy  of  Insurance. 
By  the  terms  of  the  policy  the  appellee  In- 
sured the  appellant  against  loss  of  time  re- 
sulting from  external,  violent  and  accidental 
means  within  the  terms  and  conditions  of 
the  policy,  and  which  immediately,  continu- 
ously, and  totally  disabled  and  prevented  him 
from  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation,  which  was 
stated  to  be  that  of  a  general.  Insurance 
agent  not  to  exceed  52  consecutive  weeks, 
and  provided  further  that  the  loss  for  which 
claim  should  be  made  was  a  total  disability, 
resulting  immediately  and  continuously  from 
external,  violent,  and  accidental  means  with- 
in the  terms  and  conditions  of  the  policy,  and 
was  not  caused  or  contributed  to  by  any 
form  of  disease  or  bodily  ailment  but  was 
caused  exclusively  by  bodily  injuries  which 
left  external  and  visible  marks  of  contusion 
or  wounds  upon  the  body,  effected  by  ex- 
ternal, violent  and  accidental  means,  occur- 
ring while  the  policy  was  in  force.  The  sum 
insured  for  loss  of  time  as  aforesaid  was  $25 
per  week.  The  complaint  setting  up  the 
policy,  averred  that  on,  etc.,  while  the  policy 
was  in  force,  and  while  the  appellant  was 
engaged  In  lawful  business,  and  not  In  any 
business  or  in  doing  any  of  the  things  pro- 
hibited by  the  terms  and  conditions  of  the 
policy,  he,  in  running  to  the  wreck  of  a  train 
on  a  named  railway  track,  at,  etc.,  caught  his 
foot  In  Bome  concealed  wires  along  the  em- 
bankment of  such  railway  track,  and  was 
thrown  down  such  embankment,  injuring, 
lacerating,  and  tearing  the  muscles  and  flesh 
of  the  palm  of  his  right  hand  from  the  fin- 
gers back  to  the  wrtst  thereof,  bruising  and 
jarring  his  right  shoulder,  straining  the  mus- 
cles and  leaders  thereof,  causing  the  swelling 
of  the  same  and  stiffening  of  the  joint  and 
"that  from  such  Injuries  he  was  immediately, 
continuously,  and  totally  disabled,  and  pre- 
vented from  transacting  any  and  every  kind 
of  business  pertaining  to  his  said  occupation 
for  six  weeks,  and  that  said  Injury  was  caus- 
ed and  resulted  from  external,  violent  and 
accidental  means,  within  the  terms  and  con- 
ditions of  said  policy,  and  which  left  external 
and  visible  marks  of  contusion  and  wounds 
upon  the  body,  effected  by  such  external,  vio- 
lent, and  accidental  means,"  etc. 

We  gather  from  the  briefs  of  couftsel  that 
the  complaint  was  regarded  as  Insufficient 
for  the  reason  that  It  does  not  show  with 
sufficient  particularity  such  disability  as  was 
contemplated  in  the  contract  of  insurance  as 
sufficient  and  necessary  for  a  recovery  of  the 
sum  Insured,  and  because  It  was  assumed, 
as  a  matter  of  law,  that  the  Insured  could 
not  have  been  Immediately,  continuously,  and 
totally  disabled  and  prevented  from  transact- 
ing any  and  every  kind  of  business  pertain- 
ing to  the  occupation  of  a  general  Insurance 
agent  by  the  Injuries  suffered  by  the  appel- 
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lant,  as  described  In  the  complaint  We  can- 
not adopt  sucb  a  view.  The  complaint  stat- 
ed the  existence  of  the  disability  in  the  lan- 
guage of  the  policy.  While  the  disability 
might  without  impropriety  have  been  more 
particularly  described;  It  was  not  necessary, 
or,  indeed,  proper,  to  state  facts  merely  evi- 
dentiary. The  language  of  the  policy,  in  its 
usual  meaning,  will  control,  though  it  will 
be  applied  most  strictly  against  the  insurer, 
keeping  in  view  the  manifest  purpose,  so  that 
the  indemnity  purchased  shall  not  be  defeat- 
ed. But  we  cannot  know  Judicially  whether 
or  not  the  injuries  described  In  the  complaint 
actually  disabled  this  policy  holder  so  as  to 
entitle  him  to  recover.  If  they  did  disable 
him  as  stated  in  the  complaint,  he  had  a 
cause  of  action.  The  question  in  dispute  is 
one  of  fact.  The  disability  was  sufficiently 
stated  to  put  the  appellee  to  its  answer.  No 
other  feature  of  the  complaint  has  been  dis- 
cussed.   Judgment  reversed. 


(21  Ind.  App.  B96) 

AMERICAN  BREWING  CO.  v.  JERGENS. 

(Appellate  Court  of  Indiana.     Feb.  17,  1S99.) 

JUUOUBNTB  —  BeTTINO  ASIOB  DEFAULT — INSCFFI- 
CI  EST  £XCC8E. 

1.  A  defendant  seeking  relief  from  a  default 
judgment  under  Burns'  Rev.  St.  1804,  §  390 
(Rev.  St.  1881,  S  396),  providing  that  such  re- 
lief may  be  granted  where  judgment  is  taken 
against  a  party  through  mistake  or  excusable 
neglect,  must  show  a  sufficient  excuse  for  suf- 
fering the  default,  though  he  has  a  meritorious 
defense. 

2.  A  defendant  against  whom  a  default  is 
taken  is  not  entitled  to  relief,  under  Burns' 
Rev.  St.  1894,  S  309  (Rev.  St.  1881,  S  39«), 
where  his  excuse  is  that  his  attorney  did  not 
answer  because  the  clerk  informed  him  that 
the  case  was  set  for  a  day  of  the  term,  and  he 
need  not  appear  nor  take  any  steps  in  the  trial 
until  the  day  it  was  set 

Appeal  from  superior  court  Lake  county; 
H.  B.  Tuthlil,  Judge. 

Action  by  the  American  Brewing  Company 
against  John  Jergens  to  set  aside  a  default 
Judgment  From  a  judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Bruce  &  Bruce  and  J.  A.  O'Donnell,  for  ap- 
pellant V.  S.  Relter  and  W.  B.  Reading,  for 
appellee. 

HENLEY,  C.  J.  This  was  an  action 
brought  by  appellant,  under  section  399; 
Burns'  Rev.  St  1894  (section  39C,  Rev.  St 
1881).  to  set  aside  a  judgment  rendered 
against  it  by  default  The  motion  and  affi- 
davit disclose  the  following  facts,  as  relied 
upon  by  appellant  to  secure  the  setting  aside 
of  the  judgment:  That  on  the  7th  day  of  Jan- 
uary. 1898,  the  appellee  recovered  a  Judgment 
by  default  against  appellant  for  |247;  that 
the  default  was  taken  by  appellee  on  the  5th 
Q*y  of  January,  1808;  that  appellant  by  its 
agents  and  attorneys,  was  present  at  the  court 
room  and  at  the  clerk's  office  of  the  Lake  su- 
perior court,  at  Hammond,  Ind.,  on  Monday, 


December  27,  1897,  at  9  o'clock  a.  m.,  ready 
for  trial  in  said  cause;  that  one  Frank  Hess 
was  in  charge  of  the  derk's  office  and  the  pa- 
pers in  said  office;  and  that  said  Hess  inform- 
ed the  attorneys  and  agents  of  appellant  that 
the  clerk  of  said  court  was  at  Crown  Point 
Ind.,  and  that  the  court  had  adjourned,  and 
would  not  meet  again  until  the  3d  day  of  Jan- 
nary,  1898,  and  that  the  clerk  of  said  court 
would  not  be  in  Hammond  until  that  time, 
and  that  appellant  could  not  enter  its  appear- 
ance In  said  cause  for  the  reason  that  the 
court  was  not  In  session,  and  on  account  of 
the  clerk's  absence;  but  that  the  cause  was 
set  for  trial  on  Monday,  January  17,  1898. 
and  that  it  would  be  time  enough  then  for  ap- 
pellant to  appear;  that  the  said  Hess,  at  said 
time,  showed  to  appellant's  attorneys  and 
agents  a  typewritten  trial  calendar,  which 
was  attached  to  the  Judge's  desk  in  said  court 
room,  upon  which  calendar  said  cause  was 
set  for  trial  on  the  17th  day  of  January,  1898; 
that  said  Hess  further  Informed  said  parties 
that  appellant  could  be  represented  in  court 
on  the  day  the  cause  was  set  for  trial,  and  that 
no  advantage  could  be  taken  of  appellant 
prior  to  that  time;  that  appellant's  attorneys 
and  agents  relied  upon  the  Information  given 
them  by  said  Hess,  and  returned  to  the  city 
of  Chicago,  where  they  resided;  that  the  affi- 
ant is  the  agent  of  appellant  In  the  conduct  of 
defendant's  business  in  the  district  in  which 
Hammond,  Ind.,  is  situated,  and  intended  to 
come  to  Hammond  on  the  3d  day  of  January, 
1898,  to  engage  a  certain  firm  of  lawyers  resid- 
ing in  said  city  to  attend  to  sold  suit,  but  that 
he  was  delayed,  and  was  unable  to  be  present 
at  such  time  on  account  of  being  a  witness 
in  various  other  suits  In  which  appellant  was  a 
party,  and  which  were  on  trial  at  said  time 
In  the  courts  of  Cook  county,  BL,  and  said 
agent  was  unable  to  get  to  Hammond  for  said 
reason  until  the  7th  day  of  January,  1S9S, 
when  for  the  first  time  he  learned  of  the  de- 
fault and  Judgment  entered  against  appellant 
whereupon  he  took  Immediate  steps  to  notify 
appellant  and  to  engage  attorneys  to  repre- 
sent Its  interests.  It  is  also  alleged  hi  said 
affidavit  that  appellant  has  a  meritorious  de- 
fense to  the  entire  claim  and  demand  of  the 
plaintiff  in  said  action.  This  defense  is  fully 
and  completely  set  out  In  the  affidavit  and  mo- 
tion to  set  aside  the  judgment 

There  is  no  doubt  but  that  appellant  has 
set  out  in  his  affidavit  a  meritorious  defense  to 
appellee's  cause  of  action,  but  a  meritorious 
defense  will  avail  nothing  if  a  sufficient  ex- 
cuse, under  the  statute,  is  not  shown  for  suf- 
fering the  default  Heaton  v.  Peterson,  6 
Ind.  App.  1,  31  N.  B.  1133.  It  has  been  uni- 
formly held  by  the  supreme  court  and  by  this 
court  that  where  a  party  to  an  action,  upon 
a  proper  showing,  asks  relief,  under  the  stat- 
ute, from  a  judgment  taken  against  htm 
"through  mistake,  inadvertence,  surprise,  or 
excusable  neglect"  It  Is  the  imperative  duty 
of  the  court  to  grant  the  relief.  Smith  v.  Noe, 
30  Ind.  117;  Phelps  V.  Osgood,  31  Ind.  150; 
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Bush  T.  Bush,  46  Ind.  76;  .Cavanaugh  v. 
Railway  Co.,  49  Ind.  149;  Decker  v.  Graves, 
10  Ind.  App.  25,  37  N.  B.  550;  DaUln  v.  Mc- 
iTor,  12  Ind.  App.  150,  39  N.  E.  7B5. 

The  motion  and  affldavit  of  appellant  were 
filed  on  the  12th  day  of  January,  1898,  five 
days  before  the  time  set  for  the  trial  of  the 
cause,  as  appeared  from  the  trial  calendar, 
which  was  posted  In  a  public  place  in  the 
court  room  where  the  cause  was  pending. 
The  whole  trouble  In  this  case  grows  out  of 
the  fact  that  appellant  never  appeared  to  this 
action,  and  appellee  properly  asked  and  had  a 
default  entered  against  it.  It  was  of  no  con- 
sequence to  appellant  when  appellee  should 
appear  and  produce  the  proof  upon  which  the 
court  could  render  Judgment,  because  the  al- 
legations of  appellee's  complaint  were  In  no 
way  denied  or  avoided  by  appellant  If  the 
cause  had  been  at  issue  and  set  for  trial  up- 
on a  certain  day,  we  are  inclined  to  think  that 
appellant  could  have  relied  upon  the  state- 
ment of  the  man  In  charge  of  the  books  at  the 
clerk's  office,  and  could  have  relied  on  the 
date  set  down  in  the  trial  calendar  as  being 
the  date  when  the  cause  would  be  tried.  At- 
torneys know  that  causes  cannot  be  tried  un- 
til an  issue  is  made;  and  a  statement  made 
to  appellant's  attorneys  by  the  clerk  of  the 
court  or  his  deputy  to  the  effect  that  it  would 
not  be  necessary  for  them  to  appear  or  take 
any  steps  in  the  cause  until  the  day  set  for 
the  trial  would  not  be  binding  upon  appellee, 
and  would  not  be  such  a  statement  as  would 
In  any  manner  excuse  appellant's  neglect  See 
Railway  Co.  v.  Eggers,  139  Ind.  26,  38  N.  K 
466.  So  far  as  It  appears  by  the  record,  the 
summons  was  properly  served,  and  the  court 
obtained  complete  jurisdiction  of  appellant 
We  do  not  think  the  court,  erred  in  refusing 
to  set  aside  the  default  and  judgment  upon 
th^  showing  made  by  appellant  The  judg- 
ment Is  afBrmed. 


(21  Ind.  App.  659) 

INDIANA  INS.  CO.  v.  PRINGLB. 
(Appellate  Court  of  Indiana.     Feb.  17,  1899.) 

INSUKASCE— PlEAUINO— COMPLAIST— Pekpohmancb 

OF  Conditions — Allegation — Rbvibw— Proof 
o»  Loss — Waiver— IssTBDCTioNS — Uomditions 
— Breach. 

1.  Under  Homer's  Rev.  St.  1897,  |  370  (Rev. 
St  1881,  g  370;  Burns'  Rev.  St  1894,  g  373), 
providing  that  it  shall, be  sufficient  for  plaintiff 
to  alleKe  generally  performance  of  conditions 

Erecedent,  a  general  allegation  that  assured 
ad  performed  all  the  terms  of  the  policy  is  a 
sufficient  allegation  of  performance  of  a  con- 
dition precedent  obligating  him  to  furnish 
proofs  of  loss. 

2.  Where  evidence  is  admitted,  without  ob- 
jection, showing  a  waiver  by  an  insurer  of  a 
condition  precedent  to  his  liability,  the  suffi- 
ciency of  the  complaint  alleging  such  waiver 
will  not  be  considered  on  appeal. 

3.  After  a  loss,  assured  agreed  that  any  ac- 
tion of  the  insurer  in  investigating  and  ascer- 
taining the  same  should  not  waive  any  condi- 
tions of  the  policy.  The  amount  of  the  loss 
was  afterwards  adjusted,  when  the  adjuster 
stated  that  the  one  thing  remaining  in  the  way 


of  a  settlement  was  the  mortgage  on  the  goods. 
Hdd  a  waiver  of  further  proof  of  loss. 

4.  In  an  action  on  a  policy,  an  instruction 
purporting  to  state  the  averments  of  the  com- 
plaint necessary  to  be  proved  to  entitle  plaintiff 
to  recover,  which  omits  the  averment  of  plain- 
tiff's insurable  interest  in  the  property,  is  er- 
roneous. 

5.  Where  a  policy  provided  that  assured 
should  notify  the  insurer  of  any  incumbrance 
on  the  property  either  at  the  time  the  policy 
was  issued  or  during  its  continuance,  failure 
to  give  notice  of  an  incumbrance  existing  at 
the  time  of  issuance  is  a  breach  of  condition 
avoiding  the  policy. 

Appeal  from  circuit  court  Johnson  county; 
W.  J.  Buckingham,  Judge. 

Action  by  John  W.  Prlngle  against  the  In- 
diana Insurance  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

CSiambers,  Pickens  &  Moore,  for  appellant. 
Shirley  &  Parks,  for  appellee. 

COMSTOCK,  J.  This  action  was  brought 
In  the  Marion  circuit  court  by  appellee 
against  appellant  on  a  policy  of  Insurance 
against  fire,  and  tried  in  the  Johnson  circuit 
court  upon  change  of  venue.  The  complaint 
is  In  one  paragraph.  A  copy  of  the  policy 
was  made  a  part  thereof.  It  was  Issued  up- 
on a  stock  of  goods,  wares,  merchandise,  and 
store  fixtures.  It  contained,  in  addition  to 
the  usual  averments  in  such  cases,  the  fur- 
ther allegation  of  a  written  agreement  enter- 
ed Into  between  the  company,  through  its 
adjuster,  and  the  appellee,  of  the  amount  of 
the  loss.  A  copy  of  this  agreement  was 
made  a  part  of  the  complaint  No  demurrer 
was  filed  to  the  complaint,  and  Its  sufficien- 
cy Is  not  questioned  here.  The  defendant 
answered  in  four  paragraphs.  The  first  is 
the  general  denial.  In  the  second  It  is  aver- 
red that  the  property  insured  was  incumber- 
ed by  a  chattel  mortgage,  and  that  the  same 
remained  in  force  and  effect  during  the  en- 
tire continuance  of  said  policy,  up  to  the 
date  the  property  was  alleged  to  have  been 
burned,  and  that  the  defendant  at  the  time, 
had  no  knowledge  or  notice  of  the  existence 
of  said  mortgage,  nor  at  any  time  prior  to 
said  alleged  loss  by  fire,  and  that  the  plain- 
tiff (appellee)  did  not  procure  the  written 
consent  of  the  defendant  to  such  Incum- 
brance, as  provided  in  said  policy,  and  that 
the  plaintiff  violated  the  covenants  and 
agreements  of  said  policy  at  the  time  of 
making  the  insurance,  in  falling  to  notify  It 
at  the  time,  or  at  any  time  during  the  con- 
tinuance of  said  insurance,  of  said  mortgage 
incumbrance.  In  the  third  paragraph,  de- 
fendant (appellant)  avers  the  existence  of  the 
chattel  mortgage;  that  the  same  remained  in 
force  during  the  existence  of  the  policy;  and 
that  the  defendant  had  no  notice  or  knowl- 
edge of  the  existence  of  such  mortgage  at 
the  time  of  its  delivery,  nor  at  any  time 
since;  and  that  the  plaintiff  (appellee)  violat- 
ed the  covenants  and  agreements  of  said  pol- 
icy, In  falling  to  notify  the  defendant  com- 
pany at  the  time  of  the  making  of  such  in- 
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cnmbrance,  or  at  any  time  during  the  con- 
tinuance of  said  mortgage  incumbrance, 
with  the  additional  averment  that  the  com- 
pany would  not  have  accepted  said  policy  if 
it  had  known  of  the  existence  thereof.  The 
fourth  paragraph  sets  up  the  same  facts,  and 
charges  appellee  with  fraudulently  procur- 
ing said  policy  by  withholding  from  the  de- 
fendant all  knowledge  of  the  fact  that  the 
property  therein  Insured  was  mortgaged; 
that,  after  said  property  was  destroyed  by 
fire,  appellee  fraudulently  reported  the  value 
of  the  property  to  be  greater  than  Its  actual 
value;  that,  by  reason  of  the  various  facts 
set  out  In  the  several  paragraphs  of  answer, 
said  policy  was  void  and  of  no  efTect.  Ap- 
pellee replied— First,  by  general  denial;  sec- 
ond, averdng  that  the  appellant  had  notice 
of  the  chattel  mortgage  when  the  policy  was 
issued.  Upon  trial  by  Jury,  a  general  verdict 
was  returned  In  favor  of  appellee  for  $1,712.- 
08.  With  the  general  verdict,  answers  were 
returned  to  several  interrogatories.  Judg- 
ment was  rendered  in  favor  of  appellee  for 
Bald  amount. 

The  only  error  which  is  discussed  by  appel- 
lant's learned  counsel  In  this  appeal  Is  the 
action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial.  Ten  reasons  are  set 
out  In  the  motion  for  a  new  trial.  The  first 
four  will  be  considered  together.  They  are 
that  the  verdict  of  the  Jury  is  contrary  to 
law;  contrary  to  the  evidence;  contrary  to 
the  law  and  the  evidence;  is  not  sustained 
by  BufScient  evidence.  The  first  reason 
urged  upon  this  court  is  that  the  evidence 
failed  to  show  that  the  conditions  of  thef 
policy  had  been  complied  with,  as  averred  in 
the  complaint  The  complaint  avers  that, 
immediately  after  said  loss  to  plaintiff  by 
said  fire,  he  gave  notice  to  said  defendant 
of  such  loss;  that  he  has  on  his  part  fully 
performed  every  act  which  by  the  terms  of 
the  policy  be  was  required  to  do;  that  on  the 
24th  day  of  March,  1897,  one  J.  W.  Williams, 
who  was  the  legally  acting  and  authorized 
adjuster  for  said  defendant  in  cases  of  loss 
by  fire,  and  this  plaintiff,  fully  agreed  upon 
the  amount  of  plaintifTs  loss  by  said  fire, 
as  covered  by  said  policy,  which  was  in  the 
aggregate  sum  of  $1,712.08,  which  said 
amount  of  loss  so  agreed  upon  was  reduced 
to  writing,  and  signed  by  this  plaintiff  and 
said  Williams,  for  and  on  behalf  of  said  de- 
fendant as  such  adjuster,  a  copy  of  which 
agreement  was  filed  with  the  complaint  as 
an  exhibit  Said  exhibit  is  headed  or  entitied 
"Statement  of  John  W.  Prlngle,  Loss  and 
Damage  to  Stock,  Furniture,  and  Fixtures, 
as  Agreed  to  This  24th  Day  of  March,  1897." 
Then  follow  items  of  loss,  signed  at  the  bot- 
tom: "We  agree  to  the  above.  John  W. 
Prlngle.  J.  W.  Williams,  Adjuster  Ind.  Ins. 
Co." 

The  following  Is  one  of  the  provisions  of 
the  policy:  "As  soon  after  the  fire  as  possi- 
ble, a  particular  statement  of  the  loss  shall 
be  rendered  to  this  company,  signed   and 


sworn  to  by  the  assured,  stating  such  knowl- 
edge or  information  as  the  assured  has  been 
able  to  obtain  as  to  the  origin  and  circum- 
stances of  the  fire,  and  also  stating  the  Utie 
and  interest  of  the  assured  and  of  all  others 
In  the  property,  the  cash  value  thereof,  the 
amount  of  loss  or  damage,  all  other  insur- 
ance covering  any  of  said  property,  and  a 
copy  of  the  written  portions  of  all  policies 
and  the  occupancy  of  the  certain  premises." 
Appellant  contends  that  this  was  one  of  the 
conditions  of  the  policy  which  must  be  com- 
plied with  before  the  bringing  of  suit  and 
which  the  appellee  avers  In  his  complaint  he 
did  comply  with,  because  of  the  general  aver- 
ment; that  the  averment  that  he  had  per- 
formed all  the  conditions  on  his  part  to  be 
performed  Included  making  proofs  of  loss  as 
provided  in  the  foregoing  clause  of  the  pol- 
icy; and  that  he  cannot  avail  himself  of  a 
waiver  on  the  part  of  appellant  of  any  of  the 
terms  and  conditions  in  the  policy  in  the 
absence  of  an  averment  of  waiver.  Under 
our  statute  (Homer's  Rev.  St  1897,  {  370; 
Rev.  St.  1881,  {  370;  Bums'  Rev.  St  1894, 
{  873),  and  a  number  of  decisions,  It  is  sufll- 
cient  in  an  action  of  this  character  to  aver. 
In  general  term's,  the  performance  upon  the 
part  of  the  Insured  of  all  the  terms  of  the 
policy.  The  complaint  should  affirmatively 
show  a  performance  of  the  conditions  upon 
which  the  claim  is  based,  or  that  a  perform- 
ance has  been  waived.  The  proof  of  loss 
was  a  condition  precedent  It  was  included 
in  the  general  averment  Its  proof  was  nec- 
essary to  a  recovery  under  the  general  aver- 
ment Insurance  Co.  v.  Capehart,  108  Ind. 
271,  8  N.  B.  286;  Insurance  Co.  v.  Vanlue, 
126  Ind.  410,  26  N.  E.  119. 

The  complaint. In  this  case  states  the  facts 
attending  the  issuing  of  the  policy;  the  de- 
struction of  the  property  by  fire;  the  agree- 
ment as  to  the  value  of  the  property  destroy- 
ed. It  avers  that  "on  the  24th  day  of  March. 
1897,  one  J.  W.  Williams,  who  waa  the  legal- 
ly acting  and  authorized  adjuster  of  said  de- 
fendant In  cases  of  loss  by  fire,  and  this  plain- 
tiff, fully  agreed  upon  the  aipount  of  plalntUTs 
loss  by  said  fire,  as  covered  by  said  policy," 
etc.  Appellant  was  Informed  by  this  aver- 
ment that  appellee  relied  upon  an  agreement 
as  to  the  amount  of  his  loss.  We  do  not 
deem  it  necessary  to  decide  whether  the  al- 
legations in  the  complaint  before  us  set  out 
a  waiver.  Upon  trial  of  the  cause,  without  ob- 
jection upon  the  part  of  appellant  facts  were 
testified  to  constituting  a  waiver  of  the  condi- 
tion of  proof  of  loss.  The  evidence  shows 
that  the  fire  occurred  between  10  and  11 
o'clock  the  night  of  February  6,  1897.  Ap- 
pellee telegraphed  King,  the  agent  of  the  com- 
pany, who  had  written  the  policy,  on  the 
morning  of  the  7th  of  Febraary.  King  came 
to  the  scene  of  the  fire  that  evening,  and  had 
a  talk  with  appellee  with  reference  to  the 
fire.  Four  days  afterwards,  Williams,  the  ad- 
juster, called  on  appellee,  on  which  occasion 
be  requested  appellee  to  get  the  bills  of  his 
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goods  purchased.  He  subseqaently  called  on 
him  also  for  the  books  aad  accounts.  They 
were  delivered  to  and  examined  by  him.  The 
adjuster  made  two  or  more  yisits  to  the  in- 
sured, with  a  view  of  Investigating  the  case. 
The  company  examined  appellee  under  oath 
aa  to  the  fire  and  loss.  Appellant  claims, 
however,  that  the  signed  statement  is  only  a 
statement  of  the  amount  of  loss;  that,  prior 
to  Its  execution,  appellee  and  appellant  en- 
tered Into  a  "nonwaiver  agreement,"  which 
was  read  in  evidence,  and  is  as  follows:  "It 
is  hereby  mutually  understood  and  agreed 
between  John  W.  Pringle,  of  the  first  part, 
and  the  Indiana  Insurance  Oompany  of  In- 
dianapolis, and  other  companies  signing  this 
agreement,  party  of  the  second  part,  that 
any  action  taken  by  said  party  of  the  second 
part  In  investigating  the  cause  of  the  fire,  or 
investigating  and  ascertaining  the  amount  of 
loss  and  damage  to  the  property  of  thfe  party 
of  the  first  part  caused  by  fire  alleged  to  have 
occurred  on  February  6,  1887,  shall  not  waive 
or  invalidate  any  of  the  conditions  of  the 
policy  on  the  part  of  the  second  party  held 
by  the  party  of  the  first  part,  and  shall  not 
waive  or  hivalldate  any  rights  whatever  of 
either  of  the  parties  to  this  agreement.  The 
Intent  of  this  agreement  is  to  preserve  the 
rights  of  all  parties  hereto,  and  provide  for 
an,  investigation  of  the  fire,  and  the  deter- 
mination of  the  amount  of  the  loss  or  damage, 
without  regard  to  the  liability  of  the  party 
of  the  second  part"  Appellant  insists  that, 
in  the  investigation  that  followed  leading  up 
to  the  execution  of  the  agreement  of  loss,  the 
company  waived  nothing,  conceded  nothing. 
It  left  the  parties  where  they  were  as  to  their 
respective  rights,  except  that  it  determined 
the  amount  of  the  loss.  The  proof  of  the 
waiver  does  not,  however,  depend  alone  upon 
the  agreement  as  to  the  amount  of  loss.  Ap- 
pellee testified  that,  after  signing  said  agree- 
ment fixing  the  value  of  the  property  destroy- 
ed, Mr.  Williams,  the  adjuster,  said  to  him 
that  "there  was  one  thing— only  one  thing- 
yet  in  the  way  of  making  a  settlement,  and 
that  was  a  chattel  mortgage  en  this  stock  of 
goods  of  mine."  It  was  equivalent  to  saying 
that  the  loss  would  be  paid  bat  for  the  chat- 
tel mortgage.  It  was  a  clear  and  unequiv- 
ocal waiver  of  further  proof  of  loss.  As- 
surance Co.  V.  McCarty,  18  Ind.  App.  454, 
48  N.  B.  265,  and  authorities  there  cited. 
WIthont  reference  to  the  sufficiency  or  Insuffi- 
ciency of  the  domplaint  to  authorize  proof  of 
waiver  of  loss,  evidence  without  objection 
was  admitted  sufficient  to  warrant  a  finding 
of  such  waiver.  We  have  said  this  much  up- 
on the  question  of  waiver  upon  the  presump- 
tion that  the  question  is  likely  to  arise  upon  a 
second  trial. 

Appellant's  learned  counsel  objects  to  In- 
struction No.  1,  given  by  the  court.  It  pur- 
ported to  state  the  material  averments  of  the 
complaint  This  Instruction  is  as  follows: 
"This  is  a  suit  upon  a  fire  insurance  policy 
to  secure  the  amount  due  on  the  policy  after 


loss  by  fire.  The  plaintlfT  alleges,  in  sub- 
stance. In  his  complaint  that  the  defendant, 
the  Indiana  Insurance  Company  of  Indian- 
apolis, Ind.,  Is  a  corporatlcm  organized  under 
the  laws  of  the  state  of  Indiana,  and  that 
on  the  3l8t  day  of  July,  1896,  said  defendant 
by  Its  legally  appointed  agent,  In  considera- 
tion of  thirty  dollars  then  paid  to  said  de- 
fendant Issued  to  plaintiff  a  policy  of  insur- 
ance upon  his  general  stock  of  merchandise, 
being  such  articles  of  merchandise  as  are 
usually  kept  for  sale  in  a  general  country 
store,  to  the  amount  of  $1,900,  against  loss 
by  fire,  with  $100  on  store  furniture  and  fix- 
tures, in  the  town  of  MahalasvilK,  Morgan 
county,  Indiana,  for  a  term  of  one  year;  that 
plaJntlfl  was  In  the  possession  of  and  the 
owner  of  the  property  insured  by  said  policy, 
and  said  plaintiff  accepted  said  policy,  and  the 
same  was  Issued  to  plaintiff  to  secure  him 
against  loss  by  fire  on  said  property  for  mie 
year;  that  on  the  6th  day  of  February, 
1897,  the  said  property  was  totally  destroyed 
by  fire,  without  any  fault  or  negligence  of 
this  plaintiff,  and  to  the  damage  of  this  plahi- 
tlff  in  the  sum  of  $2,000;  that  plaintiff  gave 
notice  to  said  defendant  of  such  loss  im- 
mediately thereafter,  and  that  the  plaintiff 
has  fully  performed  each  and  every  act  which 
by  the  terms  of  said  policy  he  was  required 
to  do,  and  that  on  the  24th  day  of  March, 
1897,  one  J.  W.  Williams,  who  was  the  legally 
acting  and  authorized  adjuster  for  said  de- 
fendant in  case  of  loss  by  fire,  and  this  plain- 
tiff, fully  agreed  upon  the  amount  of  said  loss 
as  covered  by  said  policy,  which  was  in  the 
aggregate  sum  of  $1,708.12,  which  said 
amount  of  loss  so  agreed  upon  was  reduced 
to  writing,  and  signed  by  said  adjuster  and 
said  plaintiff;  that  said  defendant  has  wholly 
failed  and  refused  to  pay,"  etc.  It  is  claimed 
that  the  omission  In  this  instruction  to  state 
to  the  Jury  that  one  of  the  material  averments 
of  the  complaint  was  the  fact  that  at  the  time 
of  the  fire  the  plaintiff  was  the  owner  of  the 
property  Insured  and  destroyed  makes  the  in- 
struction fatally  bad.  The  learned  counsel 
for  appellee  answer  this  objection  with  the 
proposition  that  if  the  instructlMis  given  to 
the  Jury,  considered  as  a  whole,  state  the 
law  correctly,  the  case  should  not  be  revers- 
ed, though  a  single  Instruction  alone  might 
be  incorrect;  that  "the  whole  Instructions 
cover  the  case,  and  that  the  verdict  and  Judg- 
ment are  sustained  by  the  evidence."  The 
Instruction  set  out  is  the  only  one  In  which 
the  court  undertakes  to  state  the  material 
averments  of  the  complaint  the  grounds  up- 
on which  the  appellee  may  recover,  and 
omits  a  material  averment  It  is  not  an 
Instance  in  which  there  Is  an  Inaccuracy  of 
expression  which  would  not  mislead  the  Jury, 
nor  a  failure  to  state  fully  the  law  upon  all 
the  Issues  in  the  cause  (Jones  v.  Hathaway, 
77  Ind.  24),  but  an  attempt  to  Inform  the 
Jury  what  appellee  should  prove  to  recover. 
One  of  the  facts  necessary  to  appellee's  re- 
covery was  that  he  was  the  owner  of  the 
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property  at  the  time  It  was  destroyed  by  fire. 
Insurance  Oo.  v.  Coombs,  19  Ind.  App.  331,  49 
N.  E.  471.  This  fact  was  omitted.  This  was 
a  fatal  defect  In  the  Instruction.  Vorls  v. 
Shotts,  20  Ind.  App.  220,  50  N.  K  484;  School 
Tp.  V.  Shera,  8  Ind.  App.  330,  35  N.  E.  842; 
Bridge  Ck>.  y.  Eastman,  7  Ind.  App.  514, 34  N.  E. 
835.  In  Railroad  Oo.  y.  Grantham,  104  Ind., 
at  pa^e  358,  4  N.  E.  61,  the  court.  In  passing 
upon  an  objection  to  an  Instruction  given  by 
the  lower  court,  said:  "So  far  as  this  In- 
struction goes,  it  states  the  law  correctly, 
aa  applicable  to  the  first  paragraph  of  the 
complaint,  to  which  it  was  expressly  limited. 
If  it  was'  objectionable  at  all.  It  was  on  the 
ground  of  what  it  omitted  to  state;  and.  If 
it  had  been  the  only  Instruction  of  the  court 
In  relation  to  the  case  stated  In  the  first 
paragraph  of  the  complaint.  It  would  have 
been  Justly  open  to  the  contention  of  appel- 
lant's counsel." 

Appellant  also  objects  to  Instruction  No. 
13%,  given  by  the  court  It  reads  as  follows: 
"The  rule  applicable  Is  that  a  failure  or  neg- 
lect on  the  part  of  the  plalntifT  to  maiie 
known  facts  which  the  defendant  may  regard 
as  material  to  the  risk  is  not  a  breach  of  a 
condition  In  the  policy  avoiding  It  in  case  of 
any  omission  to  make  known  every  fact  ma- 
terial thereto,  because  the  plaintiff  has  a  right 
to  suppose  that  the  defendant,  by  Its  agent, 
will  make  proper  inquiries  concerning  ail 
facts,  except  such  as  are  supposed  to  be 
known  or  are  regarded  as  immaterial."  The 
policy  provides  that  It  is  Issued  subject  to 
the  following  terms  and  conditions:  "(1)  The 
assured  hereby  covenants  and  agrees  that  no 
fact  material  to  the  risk  or  relating  to  its  con- 
dition, situation,  or  occupancy  has  been  con- 
cealed, and  that  the  Interest  of  the  assured 
therein  has  been  truly  stated  to  this  com- 
pany; (2)  to  notify  the  company  Immediately 
If  the  above-mentioned  premises  shall  become 
vacant  or  unoccupied,  or  of  any  change  In  the 
nature,  character,  or  occupation,  or  of  any  In- 
crease of  hazard  within  the  control  or  knowl- 
edge of  the  assured,  or  if,  being  a  manufactur- 
ing establishment,  it  shall  be  run  at  night  or 
overtime,  or  shall  cease  to  be  operated;  (3) 
to  notify  the  company  if,  at  the  taking  of  the 
insurance,  or  at  any  time  during  its  continu- 
ance, there  shall  be  any  mortgage  or  other 
incumbrance  or  any  lien  whatever,  or  any 
other  Insurance  applied  to  the  property  here- 
in described,  or  any  part  thereof,  whether  the 
same  be  valid  or  not;  (4)  to  procure  written 
consent  of  the  company,  or  a  commissioned 
agent  thereof,  to  any  change  within  the  terms 
of  this  contract"  Under  the  foregoing  pro- 
visions of  the  policy,  It  was  Incumbent  upon 
the  insured  to  notify  the  Insurer  of  the  ex- 
istence of  an  incumbrance.  In  the  absence 
of  any  provision  requiring  the  defendant  to 
disclose  the  condition  of  the  property  as  to  the 
existence  of  the  chattel  mortgage,  the  Insured 
would  not  Iiave  been  required  to  make  any 


disclosure  with  reference  thereto.  Burritt  y. 
Insurance  Co.,  5  Hill,  188;  Insurance  Co.  v. 
Munns,  120  Ind.  SO,  22  N.  E.  78;  Clark  v.  In- 
surance Co.,  8  How.  23S.  The  instruction 
therefore  did  not  correctly  state  the  law  ap- 
plicable to  the  policy  In  question. 

The  court  refused  to  give  the  following  in- 
struction, requested  by  appellant:  "This  is 
an  action  upon  a  policy  of  fire  Insurance  ex- 
ecuted by  the  defendant,  insuring  the  plain- 
tiff against  damage  or  loss  by  fire  In  the  sum 
of  two  thousand  dollars  upon  his  general  stock 
of  merchandise,  furniture,  and  fixtures  con- 
tained in  a  certain  building  at  UahalasvlUe. 
Morgan  county,  Indiana.  You  are  instructed 
that  the  plaintiff,  in  accepting  this  policy  of 
Insurance,  is  bound,  under  the  law,  to  know 
the  terms  and  conditions  of  such  contract, 
and  is  bound  thereby.  One  of  the  conditions 
of  said  policy  is  that  the  assured  covenants 
and  agrees  to  notify  the  company  If,  at  the 
malting  of  this  Insurance,  or  at  any  time  dur- 
ing its  continuance,  there  should  be  any  mort- 
gage or  other  Incumbrance,  or  any  lien  what- 
ever,  or  any  other  incumbrance  applying  to 
the  property  herein  described,  or  any  part 
thereof,  whether  the  same  be  valid  or  not 
The  defendant  has  set  up  In  one  of  its  an- 
swers that,  at  the  time  the  policy  was  issued, 
there  was  a  chattel  mortgage  incumbrance  up- 
on the  property  insured.  In  the  sum  of  one 
thousand  dollars,  duly  recorded  In  the  proper 
office  of  Morgan  county,  executed  by  the  plain- 
tiff to  one  William  W.  Davis,  and  that  the 
plaintiff  failed  to  notify  the  company  of  the 
existence  of  said  Incumbrance  at  the  time  the 
policy  was  issued.  If  yon  should  find  by  a 
fair  preponderance  of  the  testimony  that  such 
chattel  mortgage  existed  at  the  time  the  policy 
was  issued,  and  that  the  plaintiff  failed  to 
notify  the  company  of  the  existence  of  such 
incumbrance,  and  concealed  the  knowledge 
thereof  from  the  company,  and  the  company 
had  no  knowledge  of  the  existence  of  the 
same,  it  would  then  be  your  duty  to  find  for 
the  defendant  upon  this  Issue,"— but  gave  the 
same  as  modified.  In  the  modification  the 
court  said:  "If  you  should  find,  by  a  fair  pre- 
ponderance of  the  testimony,  that  such  chat- 
tel mortgage  existed  at  the  time  the  policy 
was  Issued,  and  that  the  plaintiff  failed  to 
notify  the  company  of  the  existence  of  such 
Incumbrance,  concealing  knowledge  thereof 
from  the  company,  after  the  agent  of  the 
company  had  inquired  of  him  as  to  the  ex- 
istence of  the  mortgage,  and  the  company  had 
no  knowledge  of  the  existence  of  the  same.  It 
would  then  be  your  duty  to  find  for  the  de- 
fendant upon  this  Issue."  This  modification 
disregards  the  provisions  of  the  policy,  and 
was  therefore  erroneous.  The  instruction 
should  have  been  given  as  requested.  We 
have  passed  upon  the  questions  discussed. 
The  judgment  is  reversed,  with  instruction  to 
tne  trial  court  to  sustain  appellant'a  motloa 
for  a  new  triaL 
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(22  Ind.  App.  M9)  ■ 

WATTS  r.  BOABD  OF  COITRS  OP  GIB- 
SON COUNTY.* 
(Appellate  Coart  of  Indiana.    Feb.  17,  1899.) 
Dbaihb — Fua  of  Enoinbbk— Liabiutt  or 

COUNTT— TiMB   OF  PaTMBNT. 

1.  Act  March  7, 1891  (Horner'a  Rev.  St.  1897. 
I  4317c  et  seq.;  Burns*  Rev.  St  1894,  {  5«90 
et  aeq.),  requires  petitioners  for  a  drain  to  give 
a  bona  for  costs,  and  that  a  dismissal  of  the 
petition  shall  be  had,  at  the  cost  of  petitioners, 
indudins  the  costs  of  the  yiewers  and  engi- 
neers, if  it  be  granted,  the  viewers  are  re- 
qnired  to  make  a  second  report,  on  which  there 
is  a  final  hearing,  at  which  exceptions  most  be 
heard,  and,  if  sustained,  the  cost  of  the  hear- 
ing shall  be  paid  out  of  the  county  treasury, 
and.  If  orerruled,  taxed  against  the  parties 
excepting..  All  fees  under  the  act  are  to  be 
paid  out  of  the  county  treasury,  and  the  gen- 
eral county  fund  shall  be  reimbursed  out  of 
the  money  realized  from  the  salewof  bonds  or 
collection  of  assessments.  A  petition  for  a 
drain  having  been  granted,  viewers  and  an  en- 
gineer were  appointed,  and,  before  a  hearing 
on  their  final  report,  the  proceedings  were  en- 
joined. Bdd,  that  the  county  was  liable  for 
the  fees  of  the  engineer,  with  the  right  to  reim- 
burse itself  from  the  proceeds  of  the  sale  of 
bonds  or  the  collection  of  assessments,  or,  in 
lien  thereof,  out  of  the  bond  of  the  petitioners. 

2.  An  engineer  may  recover  for  services  per- 
formed in  proceedings  to  open  a  drain  before 
■uch  proceedings  are  terminated. 

Appeal  from  circuit  court,  Gibson  county; 
O.  M.  Welbom,  Judge. 

Action  by  Edwyn  Bl  Watts  against  thB 
board  of  commissioners  of  Gibson  county. 
From  a  judgment  for  defendant  on  demurrer 
to  the  complaint,  plaintiff  appeals.    Reversed. 

Tbomas   Duncan,   for  appellant.     11    W. 

Fields,  for  appellee. 

BLACK,  C.  J.  This  cause  comes  to  us  by 
transfer  from  the  supreme  court  Elach  of 
the  three  paragraphs  of  the  appellant's  com- 
plaint was  held  insu£9clent  on  demurrer.  We 
will  first  discuss  the  case  presented  by  the 
third  paragraph. 

A  proceeding  for  the  construction  of  s 
drain  more  than  five  miles  in  length,  the 
greater  portion  In  Gibson  county,  and  the  re- 
mainder In  Posey  county,  was  Instituted  un- 
der the  act  of  March  7,  1891  (section  4317c 
et  seq.,  Horner's  Rev.  St  1897;  section  5690 
et  seq..  Bums'  Rev.  St  1894).  The  appellant, 
being  duly  appointed,  rendered  the  services 
as  engineer  provided  for  by  section  3  of  that 
statute  (BecUon  4317e,  Horner's  Rev.  St  1887; 
section  6692,  Bums'  Rev.  St.  1894).  After  the 
making  of  the  final  report  In  duplicate,  as  di- 
rected in  sections  3  and  15,  and  before  the 
Joint  meeting  of  the  boards  of  county  com- 
missioners for  the  hearing  of  that  report,  all 
further  proceedings  In  the  matter  were  per- 
petually enjoined  by  the  court  below,  In  a  suit 
brought  for  such  purpose  by  one  Warrick 
Armstrong  and  others.  The  case  at  bar  was 
an  action  to  recover  for  the  services  so  ren- 
dered by  the  appellant,  and  the  question  for 
decision  Is  whether  or  not  under  such  circum- 
stances, the  county  Is  liable  for  the  services 
of  the  engineer.  It  Is  a  question  of  construc- 
'Rebeariog  denied. 


tlon  of  statutes.  It  is  very  definitely  settled 
that  the  board  of  county  commissioners  has 
no  power  to  create  a  liability  against  the 
county,  except  such  as  may  be  found  to  have 
been  conferred  on  the  board  expressly  or  im- 
pliedly by  statute.  It  is  also  firmly  estab- 
lished that  all  persons  having  dealings  with 
such  an  official  agency  as  the  board  of  coun- 
ty' commissioners  must  take  notice  of  such 
limitation  of  authority.  Comparing  the  va- 
rious provisions  of  the  act  and  considering 
the  statute  as  a  whole.  It  would  seem  that 
the  particular  condition  shown  In  this  case 
was  not  disthictly  contemplated  and  definite- 
ly embraced  In  the  express  provisions  of  the 
act  Certain  instances  are  designated  where- 
in the  costs  shall  be  paid  by  the  petitioners, 
or  by  the  remonstrants,  or  parties  excepting 
to  the  report,  or  by  parties  appealing  to  the 
circuit  court  The  bond  filed  by  the  petition- 
ers with  their  petition  Is  to  be  conditioned  for 
the  payment  of  all  costs  "if  the  prayer  of  the 
petitioner  be  not  granted  or  be  dismissed  for 
any  cause  by  the  board  of  commissioners." 
Section  2.  If,  at  the  hearing  of  the  first  re- 
port of  the  viewers,  the  commissioners  find 
against  the  improvement  they  shall  dismiss 
the  petition  and  proceedings,  at  the  cost  of 
the  petitioners;  and  they  shall  "assume"  an 
Itemized  bill  of  all  the  costs,  to  be  made  up  by 
the  auditor  for  their  examination  and  ap- 
proval, which  shall  include  the  per  diem  of 
the  viewers  and  engineers.  Section  3.  If. 
however,  the  board  finds  from  the  report  In 
favor  of  making  the  Improvement,  the  board 
directs  the  survey,  etc  Id.  Upon  the  filing 
of  the  second  report  of  the  viewers,  there  Is 
a  hearing,  upon  notice  to  Interested  parties 
(sections  4  and  6),  at  which  the  board  may 
approve  and  confirm  the  report,  or  may 
amend  It,  and  determine  the  apportionment 
(section  6).  Before  the  time  for  such  hear- 
ing, a  party  to  the  proceedings  may  file  ex- 
ceptions to  the  apportionment,  or  to  any  claim 
for  compensation  or  damages,  and  the  board 
will  decide  upon  such  exceptions.  If  the  ex- 
ceptions be  sustained,  "the  costs  of  the  hear- 
ing thereon"  shall  be  paid  out  of  the  county 
treasury;  but,  if  they  be  overruled,  the  costs 
shall  be  taxed  against  the  party  excepting. 
Section  6.  Any  person  or  corporation  ag- 
grieved by  the  decision  may  appeal  to  the 
circuit  court,  and  provision  Is  made  relating 
t6  the  costs  accrued  In  the  circuit  court  Aft- 
er trial  and  judgment  In  that  court,  the  board 
of  commissioners  must  proceed  with  the  peti- 
tion In  accordance  with  the  judgment  of  the 
circuit  court,  -which  may  result  against  the 
granting  of  the  petition.  Section  7.  It  is  pro- 
vided In  section  12  that  all  costs  not  taxable 
to  the  "petitioners,  remonstrances,  or  appel- 
lants" shall  be  paid  out  of  the  county  treas- 
ury, and  be  refunded  to  the  county  out  of  the 
first  money  received  from  the  sale  of  bonds. 
In  section  26  It  Is  provided  that  the  surveyor 
or  engineer  shall  be  allowed  three  dollars 
per  day  for  the  time  actually  employed  by 
blm;  and  In  section  27  It  Is  provided  that  all 
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fees  under  this  act  shall  be  paid  out  of  tbe 
county  treasury,  when  claims  therefor  are 
allowed  by  the  board  of  commissioners,  and 
the  general  county  fund  shall  be  reimbursed 
out  of  the  money  realized  from  the  sale  of 
•  bonds  or  collection  of  assessments. 

In  the  case  presented  by  the  third  para- 
graph of  the  complaint,  there  were  no  excep- 
tions to  the  report  of  the  viewers,  and  there 
was  no  appeal  from  any  decision  of  the  board 
of  commissioners.  The  case  was  not  one 
wherein  the  board  of  commissioners  found 
against  the  improvement,  and  dismissed  the 
petition  and  proceedings.  On  the  contrary, 
the  board,  having  caused  the  viewers,  in- 
cluding the  appellant  as  engineer,  to  make 
the  preliminary  view,  found  from  their  report 
In  favor  of  making  tbe  Improvement,  and 
caused  them  to  proceed  to  survey  the  line  and 
locate  the  drain,  etc.  After  the  filing  of  their 
final  report,  and  before  the  hearing  thereon, 
the  proceeding  was  enjoined  perpetually. 
There  were  no  bonds,  and  the  apportionment 
reported  by  the  viewers  was  not  adopted  or 
rejected  or  amended.  It  seems  to  be  contem- 
plated that  no  part  of  the  expenses  shall  ulti- 
mately fall  upon  the  county,  except  when  a 
public  road  Is  benefited.  Sections  2,  3.  There 
is  found  In  the  statute'  authority  In  the  board 
of  county  commissioners  to  engage  the  serv- 
ices  of  the  engineer  or  surveyor,  and  provi- 
sion Is  made  for  his  payment  by  the  county. 
In  the  case  at  bar  It  appears  from  the  bill 
of  particulars  filed  with  the  complaint  that 
the  appellant  received  payments  allowed  at 
the  June,  September,  and  December  terms, 
1896,  of  the  board,  and  his  claim  is  for  a  bal- 
ance subsequently  accrued.  We  conclude 
that  the  statute  should  be  construed  as  pro- 
viding for  payment  of  the  surveyor's  fees  by 
the  county,  and  Its  subsequent  reimbursement; 
and  If  reimbursement  by  money  derived  from 
the  sale  of  bonds  or  from  collection  of  as- 
sessments be  not  available,  as  In  this  case, 
then  the  bond  of  the  petitioners  may  be  re- 
sorted to  by  the  county  commissioners;  for 
it  may  be  said  that  the  prayer  of  the  peti- 
tioner has  not  been  granted,  within  tbe  mean- 
ing of  the  provision  relating  to  that  bond  In- 
terpreted with  reference  to  the  general  Intent 
of  the  entire  statute. 

The  first  and  second  paragraphs  of  the  com- 
plaint did  not  show  how  the  drainage  pro- 
ceeding ended,  as  did  the  third  paragraph; 
but  each  paragraph  showed  the  rendering  of 
services  by  the  appellant  as  engineer  or  sur- 
veyor, under  the  employment  of  the  appellee, 
in  the  drainage  proceeding;  the  same  bill  of 
particulars  serving  for  all  the  paragraphs. 
In  the  bill  of  particulars  there  are  some  items 
which  may  be  not  allowable  as  proper  char- 
ges, but  concerning  which  there  has  been  no 
argument  before  us.  We  think  each  para- 
graph of  the  complaint  showed  a  right  of  ac- 
tion in  the  appellant  for  his  fees  provided  for 
by  the  statute.   The  Judgment  Is  reversed. 

ROBINSON,  J.,  took  no  part  In  this  decision. 


.  (S9  Ohio  St.  ray 
SMITH  V.  STATE. 
(Supreme  Court  of  Ohio.     Dec.  13.  189&) 

ReOBIVIMO  and  CORCBIUKO  Stolbn    Oouos— III 
DIOTMINT  —  DcPlilClTX  —  PbOSEODTIOX   AOAISST 

THE  Tnisr — Distinct  OrrEXSBS  —  Cohvictios 

ON  AOaKEOATE   VlLCa. 

1.  An  Indictment  which  charges  that  the  ac- 
cused, on  a  specified  day,  received  and  con- 
cealed different  chattels,  which  had  been  stolen 
from  different  owners,  is  not  bad  for  dapUdty. 

2.  A  prosecution  under  section  6858  of  the 
Revised  Statutes,  for  receiving  and  concealing 
stolen  property,  cannot  be  maintained  against 
the  thief,  but  may  be  against  a  confederate, 
who  received  and  concealed  the  property  stolen. 

3.  It  is  not  necessary  to  a  conviction  under 
that  section  that  the  property  be  received  from 
the  thief. 

4.  Receiving  or  concealing  different  articles 
of  property  at  different  times,  and  on  8eparat» 
occasions,  constitute  distinct  offenses,  and  can- 
not be  prosecuted  as  one  crime,  though  all  the 
property  be  thereafter  found  in  the  possession 
of  uie  defendant  at  one  time  and  place;  and,  in 
such  case,  a  conviction  for  a  felony,  based  on 
the  aggregate  value  of  all  the  property,  can- 
not be  sustained,  when  the  value  of  that  receiv- 
ed or  concealed  on  each  of  such  occasJons  is 
less  than  $35. 

6.  This  rule  is  unaffected  by  the  fact  that 
the  property  was  stolen  by  the  defendant  and 
another  jointly,  and  received  or  concealed  in 
pursuance  of  an  agreement  to  so  commit  the  of- 
fenses. The  only  effect  of  such  an  agreement 
is  to  make  each  party  to  it  responsible  for  tbe 
crimes  committed  by  the  other  m  pursuance  of 
it,  whether  present  at  their  commission  or  not. 

6.  Sections  5200  and  5201  of  the  Revised 
Statutes  have  no  application  in  criminal  cases, 
and  upon  the  issue  raised  by  the  plea  of  not 
guilty  tbe  court  is  not  required  to  direct  the 
jury  to  return  special  findings. 

Spear,  C.  J.,  and  Mlnshall,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Erie  county. 

May  Smith  was  convicted  of  the  crime  of 
concealing  stolen  property  exceeding  $35  in 
value,  and  sentenced  to  Imprisonment  In  the 
penitentiary  for  a  term  of  years.  That  Judg- 
ment having  been  affirmed  by  the  circuit 
court,  a  petition  In  error,  on  leave  granted, 
was  filed  In  this  court  The  facts  relevant  to 
the  questions  upon  which  the  case  is  reported 
are  stated  In  the  opinion.    Reversed. 

5.  A.  Court,  for  plaintiff  in  error.  John 
Ray,  Pros.  Atty.,  for  the  State. 

WILLIAMS,  J.  The  Indictment  on  which 
the  plaintiff  In  error  was  put  upon  trial  con- 
tained two  counts,  one  of  which  charged  her. 
Jointly  with  her  husband,  J.  C.  Smith,  Mag- 
gie Oaw,  and  Sarah  Leuzler,  with  the  larceny 
of  the  property  in  question,  and  the  other 
count  charged  that  she,  with  the  persons 
named,  did  tudawfuUy  and  fraudulently  buy, 
receive,  and  conceal  the  property,  knowing 
that  It  had  been  stolen.  The  plaintiff  in  er- 
ror, on  her  demand,  was  given  a  separate 
trial,  In  the  course  of  which  the  state  abandon- 
ed the  count  for  larceny,  and  the  case  then 
proceeded  on  the  other  count  The  property 
embraced  In  that  count  consisted  of  dry  goods, 
shoes.  Jewelry,  and  other  articles  of  merchan- 
dise which  belonged  to,  and  had  been  stolen 
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from,  different  merchants  in  the  dty  of  Son- 
dusky.  That  count  describes  the  various  ar- 
ticles of  stolen  property,  alleges  their  value, 
names  the  respective  owners,  and  charges  tliat 
all  of  the  property  was  tx>Qgbt,  received,  and 
concealed  by  the  parties  accused  on  the  17ttt 
day  of  May,  1897.  In  the  count  for  the  lar- 
ceny, there  is  the  same  description  of  the 
'property  and  allegations  of  ownership  and 
value,  and  the  larceny  Is  laid  on  the  same  day. 
A  motion  to  quash  each  count  for  duplicity 
was  overruled,  and  that  action  of  the  court  is 
made  a  ground  of  error  here;  the  claim  being 
that,  as  the  property  of  different  owners  was 
included  in  each  count,  there  were  as  many 
offenses  charged  as  there  were  owners  of 
property. 

While  It  is  true  that  the  stealing  from  dif- 
ferent owners,  at  different  times,  however 
slight  the  Interval,  constitute  several  offenses, 
a  larceny  of  several  articles  may  l>e  committed 
by  the  same  act,  so  as  to  constitute  but  one 
offense,  though  they  are  the  property  of  dif- 
ferent owners.  State  v.  Hennessey,  23  Ohio 
St  338.  And  so  with  respect  to  receiving  or 
concealing  stolen  property.  Many  articles 
stolen  at  different  times  from  several  persons 
may  be  received  and  concealed  by  the  same 
act,  and  then  there  is  but  one  offense.  A  mo- 
tion to  quash  lies  only  when  the  objection  is 
apparent  on  the  face  of  the  record.  Rev.  St 
S  7249.  And  as  the  indictment  in  the  one 
count  avers  that  all  the  property  described 
was  stolen,  and  in  the  other  received  and  con- 
cealed, by  the  accused  parties  on  the  same 
day,  it  may  be  treated  as  charging  but  one 
criminal  act  in  each  count  It  does  not  af- 
firmatively appear  that  moie  than  one  offense 
is  cliarged  In  either  count,  and  the  motion 
was  therefore  properly  overruled. 

The  evidence  tended  to  prove  that  some  of 
the  goods  had  beea  stolen  from  the  stores  of 
the  several  owners  in  Sandusky  before  the 
day  laid  in  the  indictment,  and  were  found 
on  that  day  in  the  house  where  the  plaintiff 
In  error  resided  with  her  husband,  which  was 
in  the  country,  some  miles  distant  from  San- 
dusky. It  further  tended  to  prove  that  the 
plaintiff  In  error  had  been  in  the  habit  of 
visiting  these  stores,  where  she  carried  on  a 
species  of  theft  commonly  known  as  "shop- 
lifting," and  on  some  occasions  was  accom- 
panied by  her  co-defendant  Leuzler,  who  en- 
gaged In  a  like  mode  of  stealing,  and  the  two, 
when  together,  acted  In  concert  We  have 
discovered  notmng  in  the  evidence  to  show 
that  any  goods  stolen  by  either  were  delivered 
to  the  other.  On  the  day  named  in  the  in- 
dictment the  plaintiff  in  error  and  Mrs.  Leuz- 
ler  went  together  to  Sandusky,  where  they 
visited  several  stores,  from  some  of  which 
each  stole  different  articles.  They  were  sus- 
pected, accused  of  the  thefts,  confessed  thehr 
guilt,  and  put  under  arrest.  The  proper^ 
that  day  stolen  was  recovered,  and  an  officer 
sent  to  search  the  houses  where  the  women 
resided,  which  were  in  the  same  neigbl>or- 
bood,  but  some  distance  apart    A  considera- 


ble quantity  of  goods  of  various  kinds  was 
found  In  each  house,  which  the  evidence  tend- 
ed to  show  had  been  stolen  from  the  different 
owners  named  In  the  indictment  and  from 
their  respective  places  of  business.  In  the  man- 
ner already  stated.  All  of  these  goods,  to- 
gether with  those  stolen  on  the  17th  day  of 
May,  1897,  were  Included  In  each  coimt  of 
the  indictment,  and  their  aggregate  value  laid 
at  $240.  The  court  directed  the  Jury,  in  case 
they  should  return  a  verdict  of  guilty,  to  find 
the  value  of  only  so  much  of  the  property 
descrilied  in  the  Indictment  as  had  lieen  found 
in  the  house  of  the  plaintiff  in  error,  and  of 
that  stolen  on  the  17th  day  of  May,  1897,  and 
to  exclude  ail  tliat  had  l>een  found  in  Leuz- 
ler's  house;  and  also  to  return  a  special  ver- 
dict showing  the  value  of  each  item  included 
in  the  general  verdict,  and  the  name  of  its 
owner.  Tliat  was  done,  the  value  returned 
in  the  general  verdict  being  $65,  and  the  spe- 
cial verdict  showing  the  value  of  each  item  of 
the  property  and  the  name  of  Its  owner.  The 
value  of  no  single  article  amounts  to  $35,  and 
the  aggregate  value  of  all  the  Items  of  but 
one  owner  equals  tliat  sum. 

Upon  the  conclusion  of  the  testimony,  the 
defendant,  by  her  counsel,  presented  the  fol- 
lowing written  instruction,  which  the  court 
was  requested  to  give  in  charge  to  the  Jury: 
"You  must  first  find  from  the  evidence  that 
a  crime  has  -been  committed,— that  the  goods 
alleged  in  the  indictment,  or  some  of  them, 
were  stolen  from  the  owner  or  owners;  and 
in  so  finding  the  Jury  must  take  into  con- 
sideration all  of  the  evidence  submitted; 
and,  having  found  that  a  larceny  was  com- 
mitted, you  will  find  from  the  testimony  that 
some  one  other  than  the  defendant  here  on 
trial  stole  the  goods,  before  you  can  find 
that  she  can  be  guilty  of  buying,  receiving, 
and  concealing  the  same;  for,  if  she  alone 
shall  have  stolen  the  goods,  she  cannot  be 
guilty,  as  charged  under  this  Indictment  of 
buying,  receiving,  and  concealing  the  same, 
for  the  statute  comprehends  that  the  buying 
or  receiving,  and  the  subsequent  concealing, 
shall  have  been  from  some  one  who  is  the 
thief,  and  not  a  receiving  from  the  thief  by  the 
thief;  the  statute  contemplates  at  least  two 
persons  in  such  transactions."  This  Instruc- 
tion was  refused,  and  an  exception  duly  en- 
tered. Several  other  instructions  on  the 
same  subject  were  requested,  all  of  which, 
like  this  one,  made  the  receiving  of  the  stolen 
property  from  the  thief  essential  to  a  con- 
viction. At  the  request  of  the  state's  attor- 
ney, the  Jury  were  Instructed  as  follows:  "If 
yon  find  from  the  evidence,  beyond  a  rea- 
sonable doubt  that  the  goods,  or  a  part  of 
them,  were  stolen, '  and  tb&t  the  defendant 
not  only  received  the  stolen  goods,  or  a  part 
of  them,  knowing  them  to  be  stolen  goods, 
but  also  assisted  in  stealing  them,  or  a  part 
of  them,  she  may  still  be  convicted,  provided 
some  other  person  or  persons  assisted  in  the 
theft  of  each  piece  so  received  or  concealed." 
The  defendant  excepted  to  this  charge. 
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The  crime  of  larceny  Is  defined,  and  Its 
punishment  prescribed,  by  section  C83C  of  the 
Revised  Statutes;  and,  by  section  6858,  the 
buying, .  receiving,  and  concealing  of  stolen 
property  Is  made  a  distinctive  and  substan- 
tive ofTense,  separate  from  that  of  the  lar- 
ceny of  the  property,  though  It  is  punished 
In  the  same  way.  The  offense  at  common 
law  was  limited  to  the  buying  or  receiving 
of  stolen  property;  and  the  thief  could  not 
be  convicted  of  that  offense,  because  he  could 
neither  be  the  buyer  nor  receiver  of  the 
property  from  himself,  and  therefore  did  not 
come  within  the  description.  The  change 
made  by  our  statute  consists  in  the  addition 
of  concealment  of  stolen  property,  with  guilty 
Icuowledge,  to  the  criminal  acts  of  buying 
and  receiving  It  But  the  thief  cannot  be 
convicted  of  that  offense,  because  there  is 
present  In  the  larceny  a  concealment  of  the 
property  stolen,  with  intent  to  deprive  the 
owner  of  It,  which,  whether  of  long  or  short 
duration,  constitutes  a  part  of  that  crime, 
and  not  the  separate  substantive  one,  under 
section  6858;  and  this  is  so,  though  he  was 
assisted  by  another  in  the  commission  of  the 
larceny.  The  purpose  of  that  section  was  to 
provide  for  cases  not  included  In  the  one 
against  larceny,  and  to  punish  those  who, 
when  a  larceny  has  been  committed,  receive 
or  conceal  the  fruits  of  that  crime,  and  to 
include  the  thief  within  that  class  would 
subject  him  to  punishment  twice  or  more  for 
a  single  criminal  transaction.  We  see  no 
reason,  however,  why  a  confederate  of  the 
thief  may  not  be  guilty  of  both  receiving 
and  concealing  the  property  which  the  latter 
has  stolen,  or  of  either;  and  it  appears  to 
be  an  established  rule  that  a  prosecution  for 
receiving  or  concealing  stolen  property  may 
be  maintained  against  one  who  was  present, 
aiding  In  the  commission  of  the  larceny  and 
received  the  property  from  the  principal. 
Many  cases  are  found  which  declare  that 
rule,  among  them  Jenkins  v.  State,  62  Wis. 
49,  21  N.  W.  232,  where  a  conviction  was  sus- 
tained; It  appearing  from  the  evidence  that 
the  defendant  was  not  the  principal,  but  was 
present  when  the  latter,  who  understood 
the  combination  of  a  safe  lock,  unlocked  the 
safe,  and  stole  money  from  it,  which  the  de- 
fendant received  and  concealed.  The  reason 
of  tlie  rule  is  that  the  receiving  of  the  prop- 
erty is  subsequent  to  the  larceny  In  fact,  and 
not  a  part  of  It.  Hence  the  rule  is  inappli- 
cable where  the  receiving  or  concealment  of 
the  property  Is  embraced  In  Its  caption  and 
asportation.  In  view  of  the  case  the  Jury 
had  under  consideration,  they  might  reason- 
ably have  understood  the  charge  to  warrant 
a  conviction  of  the  defendant,  if  there  was 
a  confederate  in  the  larceny  of  the  property, 
though  they  should  tlnd  she  was  the  prin- 
cipal who  actually  committed  the  theft,  and 
did  not  receive  the  property  otherwise  than 
in  its  commission;  for,  it  will  be  observed, 
they  were  Instructed  they  might  convict  If 
they  should  find  either  that  she  assisted  an- 


other In  the  larceny  or  was  assisted  by  an- 
other in  its  commission.  In  this  last  respect 
the  charge  is  objectionable. 

But  we  find  no  error  in  refusing  the  In- 
struction requested  by  the  defendant  It  is 
not  necessary,  in  a  prosecution  under  this 
statute,  to  show  that  the  stolen  property  was 
obtained  from  the  thief.  The  ofTense  is  made 
out  by  proof  that,  wltn  the  necessary  knowl- 
edge. It  was  received  from  any  one. 

The  defendant  requested  another  Instme- 
tlon,  which,  In  substance,  was  that  If  differ- 
ent articles  of  the  property  described  in  the 
indictment  were  stolen  at  different  times,  and 
received  and  concealed  by  the  defendant  at 
different  times  and  as  separate  transactions, 
each  transaction  would  constitute  a  separate 
offense,  and  there  could  not  be  a  conviction, 
under  the  Indictment  of  more  than  one  of 
such  offenses.  The  court  gave  the  instruc- 
tion, but  with  the  qualification  that,  if  the 
various  articles  of  property  were  stolen  by 
the  defendant  and  another  person  Jointly,  in 
pursuance  of  an  agreement  that  they  should 
be  so  stolen  and  received  or  concealed  by  the 
defendant,  and  they  wrae  so  received  or  con- 
cealed, such  receiving  or  concealing  would 
be  a  continuous  transaction,  constituting  but 
one  offense,  although  the  different  articles 
were  received  and  concealed  at  different  times 
and  on  different  occasions,  and  the  total  value 
of  all  the  property  should  be  found  according- 
ly by  the  Jury,  as  of  one  offense.  To  this  ex- 
ceptions were  duly  taken.  It  cannot  be  doubt- 
ed that,  In  the  absence  of  such  an  agreement 
as  that  referred  to  In  the  charge,  the  receiv- 
ing or  concealing  of  stolen  property  on  sepa- 
rate occasions  would  constitute  separate  of- 
fenses; nor  that  the  charge  applied  to  the 
case  authorized  such  offenses  of  an  Inferior 
grade  to  be  united  so  as  to  form  one  crime  of 
a  higher  grade,  to  be  punished  as  such,  it 
committed  in  pursuance  of  such  agreement. 
The  grade  of  the  crime  and  the  degree  of  the 
punishment  Is  thus  made  to  depend  upon  the 
agreement,  and  not  on  the  facts  of  its  commis- 
sion. Such  agreement  is  not  an  Ingredient  of 
the  offense  of  receiving  or  concealing  stolen 
goods,  and  its  only  effect  we  apprehend, 
would  be  to  make  each  party  to  it  an  acces- 
sory to  the  crimes  committed  by  the  other 
In  pursuance  of  it  It  could  not  affect  the 
character  of  the  crimes  as  actually  commit- 
ted, nor  change  those  which,  as  committed, 
were  separate  misdemeanors.  Into  one  amount- 
ing to  a  felony. 

And  we  believe  there  Is  no  sound  principle 
upon  which  it  can  be  maintained  that  sepa- 
rate offenses,  committed  at  different  times, 
and  each  consisting  of  Its  own  distinct  facts, 
may  be  regarded  as  a  continuing  transaction, 
constituting  one  crime,  equal  in  magnitude  to 
them  all  combined,  because  of  an  agreement 
among  parties  that  they  would  engage  in 
their  commission  when  and  as  opportunity 
might  permit.  Nor  have  we  found  any  au- 
thority In  point  which  sustains  the  proposi- 
tion.   The  cases  of  People  v.  Stein,  1  Parker, 
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Cr.  R.  202,  State  v.  Crawford,  89  S.  C.  343, 
17  S.  E.  799,  and  Levi  v.  State,  14  Neb.  1,  14 
N.  W.  S43,  cited  in  support  of  tiie  cliarge, 
fail,  we  think,  to  sustain  It.  The  only  ques- 
tion raised  or  decided  in  tbe  first  of  these 
cases  was,  as  stated  by  the  court,  "whether, 
to  convict  all  [who  were  Jointly  Indicted  for 
receiving  embezzled  goods],  it  was  necessary 
that  all  should  be  present  at  one  time  and 
place,  engaged  in  receiving."  And  the  court 
held,  in  accordance  with  the  well-established 
rule,  that  all  who  were  proved  to  have  con- 
federated in  the  transactions  could  be  con- 
victed, though  the  receiving  was  at  different 
times  and  places,  and  though  the  defend- 
ants were  not  present.  The  question  we  have 
here  was  not  involved  or  passed  upon.  Tbe 
case  of  State  v.  Crawford  rests  upon  a  pe- 
culiar statute  of  South  Carolina,  which,  after 
defining  tbe  crime  of  receiving  stolen  proper- 
ty, contained  a.  proviso  that,  when  the  chat- 
tels stolen  were  of  less  value  than  $20,  the 
punishment  should  not  exceed  imprisonment 
In  the  county  jail  for  a  specified  period  or  a 
fine  of  a  certain  amount.  There  had  been 
stolen  at  one  time  from  a  railroad  car,  goods 
of  more  than  |20  in  value,  parts  of  which 
were  found  In  tbe  defendant's  possession  at 
one  time  and  parts  at  another.  The  defend- 
ant claimed  that,  as  the  value  of  tbe  goods 
received  by  him  at  one  time  did  not  exceed 
$20,  he  was  not  liable  to  punishment  beyond 
that  fixed  In  tbe  proviso.  But  the  court  held 
that,  under  the  statute,  tbe  degree  of  punish- 
ment did  not  depend  on  the  amount  of  the 
goods  received,  but  on  the  value  of  those 
stolen;  "the  test  of  the  proper  punislmient," 
said  the  court,  "being  not  the  value  of  the 
property  found  in  the  possession  of  the  de- 
fendant but  the  value  of  the  whole  property 
stolen."  In  the  otber  case  (Levi  v.  State),  the 
stolen  goods  were  received  at  different  times, 
but  It  appeared  that  the  value  of  those  receiv- 
ed at  each  time  was  more  than  was  neces- 
sary to  support  tbe  conviction;  and  hence 
the  charge  to  find  the  value  of  all  the  goods 
was  immaterial,  and  was  not  excepted  to. 

While  the  concealment  of  stolen  property 
is  a  continuing  act,  as  long  as  the  property 
remains  In  the  control  of  the  concealer,  its 
continued  control  does  not  create  new  of- 
fenses from  day  to  day,  but  relates  bacli  to, 
and  Is  connected  with,  the  original  act  of  con- 
cealment, forming  no  part  of  an  offense  aris- 
ing from  the  subsequent  concealment  of  other 
property,  though  the  property  embraced  in 
both  offenses  be  found  In  the  offender's  pos- 
session at  tbe  same  time  and  place.  Being 
separate  offenses  when  committed,  they  re- 
main such  notwithstanding  the  lapse  of  time 
or  the  commingling  of  the  goods.  Nor  does 
a  new  act  of  concealment  arise  from  the  dis- 
covery of  the  property.  Its  being  found  in 
the  possession  of  the  accused  is  an  important 
fact  in  the  proof  of  the  crime,  and,  in  the 
absence  of  evidence  showing  that  different 
parts  of  the  property  were  received  or  con- 
cealed at  different  times,  such  possession,  un- 


explained, coupled  with  the  necessary  proof 
of  tbe  scienter,  would  be  sufllcient  to  warrant 
a  conviction  according  to  the  value  of  all  of 
the  property.  That,  however,  is  not  the  pur- 
port of  the  charge.  It  warranted  a  conviction 
of  an  offense  corresponding  in  degree  with 
the  value  of  all  of  the  property,  although  it 
should  l>e  established  to  the  satisfaction  of  the 
Jury  that  different  parts  of  it  were  received 
and  concealed  by  the  accused  on  separate  and 
distinct  occasions.  It  was  a  rule  of  the  com- 
mon law,  and  is  now  a  statutory  one,  that, 
when  the  thief  carried  the  stolen  property 
from  one  county  to  another,  he  might  be  con- 
victed in  either,  on  tbe  principle  that,  as  the 
property  remained  that  of  the  owner,  each  re- 
moval of  it  was  a  new  taking;  and  now,  by 
statute,  that  rule  is  applied  to  receivers  of 
stolen  property.  Rev.  St.  {  7213.  We  know 
of  no  authority,  however,  statutory  or  other- 
wise, to  the  effect  that  each  day  of  conceal- 
ment in  the  jurisdiction  where  the  offense 
was  committed  shall  be  treated  as  a  new  of- 
fense, or  regarded  as  repeated  whenever  oth- 
er stolen  goods  are  added  to  those  concealed, 
80  as  to  form  one  crime,  whose  grade  is  to  be 
determined  by  their  aggregate  value.  It  may 
be  that  legislation  would  be  wholesome  which 
would  enable  a  series  of  petit  offenses  of  this 
nature,  when  the  total  value  of  the  property 
Involved  amounted  to  enough  to  constitute  a 
felony,  to  be  punished  as  such;  but  as  far 
as  our  legislation  has  gone  Is  to  provide  for 
cumulative  sentences  and  increased  punish- 
ment for  petit  larcenies  and  other  misdemean- 
ors after  three  convictions. 

The  court  denied  a  request  of  the  defendant 
to  direct  the  jury  to  make  special  findings  in 
answer  to  certain  written  interrogatories  sub- 
mitted, and  that  is  assigned  as  error.  Coun- 
sel rely  on  sections  5200  and  5201  of  tbe  Re- 
vised Statutes,  but  those  sections  are  part  of 
the  Civil  Code,  and  have  no  application  in 
criminal  cases.  There  appears  to  be  no  cor- 
responding provision  in  the  Criminal  Code. 
The  verdict  on  the  Issue  of  not  guilty  Is  reg- 
ulated by  the  oath  which  the  jury  is  required 
to  take,  and  that  is  to  well  and  truly  try,  and 
true  deliverance  make,  between  the  state  and 
the  prisoner.  Rev.  St  f  7281.  The  court, 
therefore,  properly  denied  the  request.  For 
the  errors  In  the  charge  which  have  been 
pointed  out,  tbe  judgment  is  reversed,  and 
cause  remanded. 

SPEAR,  0.  J.,  and  MINSHALL,  J.,  dissent. 


(5»  Ohio  St.  342) 
GOODMAN  V.  HAILES. 
(Supreme  Court  of  Ohio.    Dec.  IS,  1898.) 

Illboai,  Sale  of  Intozicatiko  Liquors— Liabii/- 
iTT  op  Ownkk  op  Pkemisbs  — Jddgment 
aoainst  Bbllbr— Conclusiveness. 
1.  In  an  action,  under  section  43G4  of  tbe  Re- 
vised Statutes,  to  subject  the  premises  where 
intoxicating  liquors  were  sold  to  the  payment 
of  a  judgment  recovered  against  the  seller  for 
damages  caused  by  such  sales,  tliat  judgment, 
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when  not  Impeached  for  fraud  or  collusion,  Is 
conclusive  as  to  the  facta  (a)  that  the  sales  of 
the  liquors  which  caused  the  plaintiff's  injury 
were  made  by  the  defendant  in  the  judgment, 
(b)  that  the  sales  were  made  in  violation  of 
law,  and  (c)  that  the  plaintiff,  in  consequence 
of  such  sales,  sustained  damages  to  the  amount 
of  the  judgment;  and  they  are  not  open  to  dis- 
pute by  the  owner  of  the  premises  in  the  action 
bronght  against  him. 

2.  But  allegations  that  the  premises  were 
teased  by  the  owner  to  the  seller  for  the  pur- 
pose of  selling  intoxicating  liquors  therein,  or 
were  permitted  by  him  to  be  used  for  that  pur- 
pose, and  that  the  liquors  which  caused  the 
plaintiffs  injury  were  sold  on  the  premises, 
may  be  put  m  issue  by  the  owner;  and  when 
that  Is  done  the  burden  of  proof  is  on  the  plain- 
tiff. 

3.  A  denial  that  the  liquors  were  unlawful- 
ly sold  on°  the  premises  tenders  an  Issue  only  as 
to  the  illegal  character  of  the  sales,  and  not  as 
to  the  fact  of  the  sales,  and  upon  the  issue  so 
tendered  the  judgment  against  the  seller  is  con- 
clusive. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hancock  county. 

Emma  Halles,  having  recovered  a  Judgment 
of  $500  and  costs  against  Henry  Umbrecht 
for  damages  resulting  from  the  sales  of  In- 
toxicating liquors  to  her  husband,  and  having 
failed  to  make  the  Judgment  and  costs  on  exe- 
cution Issued  against  Umbrecht,  brought  her 
action  In  the  court  of  common  pleas  of  Han- 
cock county  on  the  Slst  day  of  August,  1895, 
against  Lawrence  Goodman,  the  owner  of  the 
premises  where  It  is  alleged  the  liquors  were 
sold  to  the  plaintiffs  husband,  to  subject  the 
premises  to  the  payment  of  the  Judgment 
To  the  petition,  which  contains  all  necessary 
allegations,  the  defendant  filed  the  following 
answer:  "The  defendant,  for  answer  to  .the 
plaintiff's  amended  petition,  says:  It  Is  not 
true,  and  he  denies,  that  Thomas  Halles,  the 
husband  of  the  plaintiff.  Is,  and  for  a  long 
time  prior  to  the  commencement  of  the  suit 
against  Henry  Umbrecht  was,  an  habitual 
drunkard.  And  defendant  denies  that  on  or 
about  the  Ist  day  of  July,  and  at  various  oth- 
er timed  thereafter  and  up  to  the  14th  day  of 
October,  1893,  said  Henry  Umbrecht  did  un- 
lawfully sell  intoxicating  liquors  In  said  build- 
ing to  said  Thomas  Halles,  and  denies  that 
said  Thomas  Halles  did  thereby  become  In- 
toxicated; and  denies  that  plaintiff  was  there- 
by, by  reason  of  any  sales  of  Intoxicating  liq- 
uors made  by  said  Henry  Umbrecht,  dam- 
aged In  her  person,  property,  and  means  of 
support  In  the  sum  of  five  hundred  dollars,  or 
In  any  other  sum;  and  denies  that  defendant 
had  any  knowledge  of  said  illegal  sales;  and 
denies  that  said  Judgment  was  for  damages 
sustained  by  this  plaintiff  by  reason  of  any 
unlawful  sales  of  intozkiatlng  liquors  to  said 
Thomas  Halles.  For  a  second  defense  de- 
fendant  says  he  was  in  no  way  any  party  to 
the  suit  of  Emma  Hailes  against  Henry  Um- 
brecht, which  Is  averred  In  the  petition  as  the 
basis  of  this  action,  nor  was  the  judgment  in 
that  case  against  this  defendant,  nor  was  this 
defendant  in  any  way,  either  by  summons 
or  otherwise,  notified  of  the  pendency  of 
that  action,  nor  did  defendant  enter  any  vol- 


untary appearance  therein,  nor  did  he  have 
any  knowledge  thereof,  nor  did  he  make  any 
defense  thereto;  and  such  Judgment,  as  to 
this  defendant.  Is  without  any  due  process  of 
law,  and  of  no  effect  For  a  third  defense 
the  defendant  says  that  the  plaintiff,  by  her 
own  wrongful  act  and  negligence,  caused  and 
contributed  to  whatever  Injury  she  has  suf- 
fered by  reason  of  drunkenness  of  her  said 
husband.  If  any,  complained  of  In  her  amend- 
ed petition,  In  this:  that  the  plaintiff  herself^ 
at  and  during  the  times  stated  in  her  petition 
and  before  and  since,  did  give  and  furnish 
to  the  said  Thomas  Halles  intoxicating  liq- 
uors, including  lager  beer,  in  large  quantities, 
and  did  keep  large  quantities  of  Intoxicatins 
liquors  In  her  house  where  she  and  said 
Thomas  Halles  lived,  to  be  drank  by  said 
Thomas  Hailes  at  will,  and  which  the  said 
Thomas  Hailes  did  drink  at  the  solicitation 
and  request  of  plaintiff,  and  with  her  consent 
and  connivance,  for  which  said  Thomas  Hailes 
paid  plaintiff  in  money  In  the  same  way  as  if 
such  liquors  were  bought  at  any  other  salooo 
or  drinking  place,  whereby  he  became  fre- 
quently Intoxicated,  and  by  which  plaintiff 
was  solely  injured,  if  Injured  at  all,  in  ha 
person,  property,  and  means  of  support  For 
a  fourth  defense  defendant  says  this  court 
has  no  Jurisdiction  to  declare  the  said  Judg- 
ment against  Henry  Umbrecht  to  be  a  lien 
against  defendant's  said  real  estate,  nor  to  or- 
der any  sale  of  defendant's  real  estate  to  pay 
the  same,  nor  to  sell  such  real  estate  to  pay 
said  Judgment,  all  as  prayed  In  the  petition, 
because  such  action  would  deprive  defendant 
of  his  property  without  due  process  of  law, 
and  of  his  remedy  by  due  course  of  law. 
Therefore  defendant  prays  he  may  be  dismiss- 
ed hence  with  his  costs."  The  plaintiff  filed 
a  general  demurrer  to  each  of  the  defenses, 
which  was  sustained  as  to  all  of  them  ex 
cept  the  first  one.  The  cause  proceeded  to 
trial  upon  the  petition  and  first  defense  con- 
tained in  the  answer,  and  Judgment  was  re- 
covered by  the  plaintiff.  That  Judgment  was 
affirmed  by  the  circuit  court  The  record 
shows  that  on  the  trial  the  plaintiff  put  In 
evidence  the  record  of  the  proceedings  and 
Judgment  against  Umbrecht,  and  rested.  The 
defendant  offered  no  evidence.  The  sustain- 
ing of  the  demurrer,  and  the  want  of  suffi- 
cient evidence  to  sustain  the  Judgment,  were 
the  errors  assigned  in  the  circuit  court,  and 
relied  on  here.    Affirmed. 

Jason,  Blackford  &  Byal,  for  plaintiff  In 
error.  E.  T.  Dunn  and  George  F.  Pendleton, 
for  defendant  In  error. 

PER  CURIAM.  The  action  against  Um- 
brecht was  prosecuted  under  section  4357  of 
the  Revised  Statutes,  which  gives  a  wife 
who  Is  injured  in  her  means  of  support  In 
consequence  of  the  intoxication  of  her  hus- 
band a  right  of  action  for  damages  against 
the  seller  of  the  liquor  which  caused  the  In- 
toxication In  whole  or  In  part    The  action 
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against  Goodman  was  bronght  under  section 
4364,  which  contains  the  i>roTi8lon  that:  "If 
a  person  rent  or  lease  to  another,  any  build- 
ing or  premises  to  I>e  used  or  occupied  in 
whole,  or  In  part,  for  the  sale  of  intoxicat- 
ing liquors,  or  permits  the  same  to  be  so 
us^d  or  occupied.  In  whole  or  in  part,  such 
building  or  premises  so  leased,  used,  or  oc- 
cupied shall  be  held  liable  for,  and  may  be 
sold  to  pay,  all  fines,  costs,  and  damages  as- 
sessed against  any  person  occupying  the 
same;"  and  that  section  antborines  proceed- 
ings to  subject  the  building  or  premises  to 
the  payment  of  judgments  for  such  damages 
recovered  against  the  seller.  In  an  action 
under  this  last  section  the  Judgment  recover- 
ed against  the  seller  of  the  liquor,  when  not 
impeached  for  fraud  or  collusion,  is  condn- 
slve  against  the  owner  of  the  premises  ni>on 
all  questions  InTolved  In,  and  facts  essential 
to,  its  recovery.  These  are:  (1)  That  the 
sales  of  the  liquor  which  caused  the  plain- 
tUTs  injury  were  made  by  the  defendant  In 
the  judgment;  (2)  that  the  sales  so  made 
were  In  violation  of  law;  and  (3)  that  the 
plaintifr,  in  consequence  of  such  sales,  sus- 
tained damages  to  the  amount  of  the  Judg- 
ment; and  neither  of  these  facts,  nor  ques- 
tions concerning  thein,  are  open  to  dispute 
by  the  owner  of  the  premises  in  the  action 
bronght  against  him.  The  place,  however, 
where  the  liquors  were  sold,  is  not  material 
to  the  recovery  of  the  Judgment,  nor  involv- 
ed in  its  recovery;  neither  Is  the  nature  of 
the  seller's  occupancy  of  the  premises,  nor 
the  owner's  agreement  with  him  or  permis- 
sion for  the  occupancy.  Averments  of  these 
facts  properly  appear  for  the  first  time  in 
the  action  to  subject  the  premises  to  the 
payment  of  the  judgment  rendered  against 
the  seller,  and  may  then  be  controverted  by 
the  owner.  Mnllen  v.  Peck,  49  Ohio  St  450, 
460,  461,  SI  N.  E.  1077.  The  averments  are, 
accordingly,  contained  In  the  petition  against 
Goodman,  and  the  question  here  is  whether 
his  answer  raises  a  material  issue.  It  is 
clear  the  second  defense  does  not;  for  it 
was  not  necessary  that  he  should  be  a  party 
to  the  action  against  Umbrecht  The  third 
defense  has  no  other  effect  than  to  call  in 
question  the  fact  that  the  sales  of  the  liq- 
uors which  caused  the  plalntlfTs  injury  and 
damage  were  made  by  Umbrecht;  whl(±, 
as  has  been  seen,  was  adjudicated  In  the 
case  against  him,  and  cannot  be  questioned 
in  this  case.  The  fourth  defense  pleads  no 
fact,  but  Is  in  the  nature  of  a  demurrer  to 
the  petition.  It  is  therefore  clear  that  the 
demurrers  to  these  three  defenses  were  prop- 
erly sustained.  With  respect  to  the  first  de- 
fense, it  will  be  observed  the  defendant  does 
not  deny,  and  therefore  adniits,  the  allega- 
tion in  the  petition  that  Goodman  was  the 
owner  of  the  premises  In  question,  and  leas- 
ed the  same  to  Umbrecht  "for  the  purpose 
of  selling  intoxicating  liquors  therein";  nor 
does  It  deny  the  recovery  of  the  Judgment  as 
alleged,  against  Umbrecht    The  only  other 


issuable  fact  In  the  case  was  whether  the 
liquors  were  sold  by  Umbrecht  on  the  prem- 
ises. The  denial  is  that  be  unlawfully  sold 
the  liquors  in  the  building  leased  to  him  by 
Goodman.  This  does  not  deny  the  liquors 
were  In  fact  sold  on  the  premises,  but  tenders 
an  Issue  only  as  to  tBe  illegal  character  of 
the  sales;  and  that,  we  have  seen,  was  in- 
volved in,  and  conclusively  settled  by,  the 
judgment  against  Umbrecht  as  were  all  the 
other  matters  to  which  the  denials  in  the  first 
defense  are  directed.   Judgment  affirmed. 


(69  Obio  8L  331) 
TRATBLERS*  INS.  CO.  v.  MTERS  et  al. 
(Supreme  Court  of  Ohio.    Dec  IS,  189S.) 

BUFRBMa    CODKT  — JumSDICTION    IN    BbBOR  — RE- 
VIEW OP  JCOOMBNT, 

Section  6710,  Rev.  St,  as  amended  April  25, 
1S98  (93  Laws,  p.  255),  does  not  affect  the  ju- 
risdiction of  this  court  to  review  a  judgment  of 
a  lower  court  where  the  right  to  prosecute  er- 
ror in  this  court  existed  at  the  time  the  amend- 
ment took  effect  Currv  v.  Homer,  40  Wkly. 
Law  BuL  303,  overruled. 
(Syllabus  by  the  (^urt) 

Action  by  J.  W.  Myers  and  others  against 
the  Travelers'  Insurance  Company.  Judg- 
ment for  plaintiffs.  Defendant  brings  error. 
Motion  to  dismiss  overruled. 

Day,  Lynch  &  Day,  for  plaintift  In  error. 
H.  A.  Mykrantz,  for  defendants  in  error. 

MINSHALL,  J.  On  April  30,  1807,  3.  W. 
Myers  et  aL  recovered  a  Judgment  for  $283.75 
against  the  Travelers'  Insurance  Company  in 
the  court  of  common  pleas  of  Ashland  county, 
which  was  affirmed  by  the  circuit  court,  No- 
veml)er  12,  1807,  in  a  proceeding  in  error 
brought  by  the  defendant,  the  Travelers'  In- 
surance Company.  Afterwards  the  plaintiff 
in  error  commenced  a  proceeding  in  this  court 
to  reverse  the  judgment  of  the  circuit  court 
and  that  of  the  common  pleas.  And  thereup- 
on the  defendants  in  error  ffied  this  motion  to 
dismiss  the  proceeding  on  the  ground  that 
this  court,  under  the  provisions  of  section 
ft710.  Rev.  St,  as  amended  to  take  effect  April 
25,  1808  (93  Ohio  Laws.  p.  255),  has  no  juris- 
diction. The  jurisdiction  of  the  court  in  this 
case  dei)end8  upon  the  construction  required 
to  be  given  the  third  section  of  the  ameuda- 
tory  act  considered  In  connection  with  sec- 
tion 79,  Rev.  St,  for  the  amount  Involved  In 
the  'judgment  sought  to  be  reversed  Is  less 
than  $300.  Section  3  of  the  amendatory  act 
provides  that:  "This  act  shall  take  effect 
from  and  after  its  passage,  and  shall  apply  to 
all  causes  of  action  existing,  and  to  actions 
pending  at  that  time  in  all  courts,  inferior  to 
the  supreme  court."  And  section  70,  Rev.  St. 
provides  that:  "Where  a  statute  is  repealed 
or  amended,  such  repeal  or  amendment  shall 
In  no  manner  affect  pending  actions,  prosecu- 
tions, or  proceedings,  civil  or  criminal,  and 
when  the  repeal  or  amendment  relates  to  the 
remedy,  It  shall  not  affect  pending  actions, 
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prosecutions,  or  proceedings,  unless  so  ex.- 
pressed;  nor  shall  any  repeal  or  ameadmeat 
affect  causes  of  such  action,  prosecution,  <h: 
proceeding,  existing  at  the  time  of  such 
amendment  or  repeal,  unless  otherwise  ex- 
pressly provided  In  the  amending  or  repeal- 
ing act" 

It  is  manifest  that  the  tbird  section  of  the 
act  amending  section  6710,  Rev.  St,  was  In- 
serted with  reference  to  the  proTlsions  of 
section  79;  and  the  only  queatioa  that  arises 
on  this  motion  is  whether  the  legislature  in- 
tended the  amendment  to  apply  to  proceed- 
ings in  error  that  were  then  pending,  and  also 
to  existing  causes  of  such  proceedings,  or, 
in  other  words,  to  existing  rights  to  prose- 
cute error.  It  is  evident  that,  if  section  3  bad 
been  omitted,  the  act  being  one  relating  to 
the  remedy,  would  not  have  applied  to  this 
case;  for  by  section  79  no  amendment  or 
repeal  relating  to  the  remedy  applies  to  an 
existing  cause  of  action,  prosecution,  or  pro- 
ceeding, unless  otherwise  expressly  provided 
in  the  amending  or  repealing  act  This  sec- 
tion of  the  statutes  was  adopted  for  the  rea- 
son that,  though  the  legislature  is  denied  by 
the  constitution  the  power  to  pass  retroactive 
laws,  it  had  been  held  that  this  did  not  In- 
clude laws  relating  to  the  remedy;  and  so  to 
prevent  abuses,  of  which  there  were  many 
and  somewhat  discreditable  instances,  it  was 
provided  that,  where  laws  relating  to  the  rem- 
edy were  adopted,  they  should  not  affect  pend- 
ing actions,  prosecutions,  or  proceedings,  nor 
existing  causes  of  action,  prosecutions,  or  pro- 
ceedings, unless  otherwise  expressly  made  so 
In  the  amending  or  repealing  act  The  policy 
of  the  section  suggests  that  it  should  receive  a 
liberal  construction,  to  the  end  that  Its  policy 
be  not  subverted,  and  that  an  act  within  its 
provisions  should  by  dear  language  express 
that  It  was  intended  to  apply  to  each  clojgsUi- 
catlon  of  section  79,— cause  of  action,  prosecu- 
tion, and  proceeding;  and,  if  it  falls  to  apply 
to  all.  It  should  be  applied  no  farther  than 
the  language  employed  requires.  State  v. 
Rabbitts,  46  Ohio  St.  178,  19  N.  E.  437. 

It  will  be  noticed  that  the  section  desig- 
nates existing  causes  of  action,  prosecutions, 
or  proceedings.  "It  is  a  general  presumption 
that  every  word  in  a  statute  was  Inserted 
for  some  purpose.  Mere  idle  and  useless  repe- 
titious of  meaning  are  not  to  be  supposed,  if 
it  can  be  fairly  avoided."  Per  Thurman,  J., 
in  Bloom  v.  Richards,  2  Ohio  St  387.  The 
terms  used  In  this  statute  are  not  Identical. 
They  have  a  well  understood  and  defined 
signlQcation  in  the  law  and  practice  of  the 
state.  A  cause  of  action  embraces  the  facts 
that  entitle  a  party  to  relief  in  an  original  ac- 
tion,—the  facts  ordinarily  stated  in  a  petition. 
A  prosecution  relates  to  criminal  proceedings. 
A  cause  of  action  does  not  embrace  within 
its  signiflcntion  a  proceeding  in  error.  The 
latter  usually  grows  out  of  the  proceedings 
had  in  a  cause  of  action,  and  is  distinguished 
from  it  by  the  name  adopted.  Hobbs  v.  Beck- 
with,  6  Ohio  St  252;  Bode  T.  Welch,  20  Ohio 


St  19;  Lafferty  t.  Sblnn,  38  Ohio  St  46; 
O'Donnell  v.  Downing,  43  Ohio  St  62,  1  N. 
E.  43a  So  that  the  legislature,  in  providing 
that  the  amendment  of  section  6710,  Rev.  St, 
should  simply  apply  to  existing  and  pending 
causes  of  action,  cannot  be  held  to  have  In- 
tended more  than  it  expressed;  and  so  tbe 
amendment  does  not  apply  to  a  pending  pro- 
ceeding in  error,  nor  to  on  existing  right  to 
prosecute  error.  If  they  had  so  intended,  we 
are  bound  to  presume  that  with  section  79 
before  them,  they  would  have  so  expressly 
provided. 

The  limitation  of  the  section  as  amended 
to  existing  and  pending  causes  of  action  is,  in 
the  construction  of  the  statute,  very  signifi- 
cant, and  suggests  that  the  limitation,  as 
made,  was  purposely  done  to  avoid  objection, 
that  would  otherwise  most  likely  have  been 
made,  to  the  adoption  of  the  amendment  U 
hitended  to  apply  to  any  existing  right  to 
prosecute  error.  As  adopted,  the  act  applies 
to  proceedings  in  error  that  may  grow  out  of 
pending  as  well  as  out  of  existing  causes  of 
action,  but  does  not  apply  to  existing  causes 
of  proceeding  in  error,  nor  to  such  proceed- 
ings pending  at  the  time  the  amendment  took 
eftect  There  could  be  no  objection,  under 
the  constltutlcm,  to  making  it  apply  to  pro- 
ceedings in  error  arising  out  of  future  causes 
of  action.  Such  an  amendment  could  in  no 
sense  be  said  to  be  a  retroactive  law;  but  as 
to  causes  of  proceeding  tliat  may  arise  out 
of  pending  actions,  or  even  existing  causes 
of  action,  an  amendment  affecting  such  pro- 
ceedings might  be  regarded  as  falling  within 
the  provisions  of  section  79,  and  not  apply  in 
such  cases,  without  an  express  provision  to 
tliat  ^ect  and  hence  the  reason  the  amend- 
ment is  expressly  made  applicable  to  pending 
as  well  as  existing  causes  of  action,  out  of 
which  proceedings  In  error  may  arise.  The 
majority  of  the  legislature  may  have  been 
willing  to  go  this  far,  and  no  farther;  and, 
presuming  this  to  have  been  the  fact  tbey 
have  clearly  expressed  their  Intention  to  that 
effect  in  the  amending  act,  by  limiting  the 
retroactive  operation  of  the  amendment  to 
proceedings  in  error  that  may  arise  out  of 
causes  of  action  existing  or  pending  at  the 
time  it  took  effect. 

Tbe  dismissal  of  Curry  t.  Homer,  hereto- 
fore made  on  the  motion  of  the  defendant 
will  be  vacated,  and  tbe  cause  restored  to  its 
place  on  the  general  docket.  The  per  curiam 
announced  in  that  case  (40  Wkly.  Law  BuL 
303)  is  overruled,  and  will  not  appear  in  tbe 
volume  of  Reports.    Motion  overruled. 

(69  Ohio  St.  SSS) 

DRAPER  et  al.  v.  CliARE. 

CALDWELL  et  al.  v.  HBINTZ. 

(Supreme  Court  of  Ohio.    Dec.  13,  1S9&) 

SUPREHB   COUUT— APPBLLATB   JuRJSDICTtON— LUi- 
ITATION8   or— JcniSDICTIOSiL  AMOUNT 

— Phactick  OS  Appkal. 
1.  Under  section  6710,  Rev.  St.,  as  amended 
April  25,  1SU8  (93  Laws,  p.  255),  Umitiug  the 
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appellate  jurisdiction  of  this  court,  except  as 
tnerein  expressly  provided,  to  the  reTiew  of 
judgment  in  which  is  inTOlred  the  sum  or  yalue 
of  more  than  $300,  the  effect  of  the  judgment 
complained  of  on  the  claim  of  the  plaintiff  in 
error  must  be  considered  in  determining  the 
amount  involved. 

2.  Where  a  plaintiff  in  the  court  of  common 
pleas  claims  more  than  $300.  but  recovers  less, 
and  is  content  with  the  judgment,  this  court 
has  no  jurisdiction  in  a  proceeding  in  error 
prosecuted  in  this  court  by  the  defendant  be- 
low; for  the  amount  involved,  as  to  him,  is  less 
than  $300. 

3.  Where,  however,  the  plaintiff  claims  more 
than  $300,  but  recovers  less,  and  prosecutes  er- 
ror to  the  circuit  court,  where  the  judgment  is 
reversed  and  cause  remanded  for  a  new  trial, 
in  such  cases,  as  to  the  defendant,  the  judg- 
ment of  reversal  involves  the  full  amount  of 
the  plaintiff's  claim,  and  he  may  prosecute  error 
to  this  court  for  th6  reversal  of  the  judgment 
of  the  circuit  court. 

'Syllabus  by  the  Oonrt) 


Action  by  Joseph  C3ark  against  Draper  and 
others,  and  by  Catharine  Helntz,agalnst  Cald- 
well and  others.  Judgments  for  plaintiffs, 
and  defendants  bring  error.  Dismissed  as  to 
first.  Action  on  motion  to  dismiss  overruled 
as  to  the  second. 

Frank  M.  Saia,  for  plaintiffs  in  error  Dra- 
per and  others.  Johnson  &  Levy,  for  plain- 
tiffs In  error  Caldwell  and  others.  Byron  F. 
Ritchie,  tor  defendant  in  error  Clark.  Mor- 
timer Matthews,  for  defendant  in  error  Heintz. 

MINSHATiT.,  J.  Botii  these  cases  are  be- 
fore the  court  on  a  Uke  motion,  and  will  be 
considered  In  their  order.  And  first  as  to  the 
case  of  Draper  v.  Clark: 

By  the  amendment  of  section  6710,  Rev. 
St,  which  was  adopted  and  took  effect  April 
25,  1898,  the  Jurisdiction  of  this  court  to  re- 
view a  Judgment  of  a  lower  court,  except  In 
certaia  specified  cases,  of  which  this  Is  not 
one,  Is  limited  to  a  Judgment  or  final  order 
"in  which  Is  involved  exclusive  of  interest 
and  costs,  the  sum  or  value  of  more  tb^ 
three  hundred  dollars."  In  the  action  below, 
Joseph  Clark  recovered  of  the  defendants  the 
stun  of  $225  damages  for  injuries  received  by 
him  while  In  the  employment  of  the  defend- 
ants, caused  by  their  negligence,  and  for 
which  he  claimed  $2,000  damages.  The  de- 
fendants prosecuted  error  In  the  circuit  court, 
where  the  Judgment  was  afflf  med,  and  error 
is  prosecuted  hi  this  court  to  reverse  the  Judg- 
ments of  I>oth  the  lower  courts;  and  the  de- 
fendant in  error,  Clark,  now  moves  to  dis- 
miss the  petition  on  the  ground  that  this 
court  has  no  Jurisdiction.  We  are  of  the 
opinion  that  the  motion  should  be  sustained. 

The  question  is,  what  Is  Involved  in  the 
Judgmeut  complained  of?  To  determine  this 
question,  the  statute  must  be  construed  with 
reference  to  the  party  complaining  of  the 
Judgment.  Either  party  has  the  right  to 
prosecute  error  in  this  court  for  the  reversal 
of  a  Judgment  against  blm,  when,  as  to  him, 
a  greater  sum  than  $300  Is  involved  in  the 
Judgment  It  can  make  no  difference  to  the 
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defendant,  after  Judgment,  that  in  the  lower 
court  a  greater  sum  than  $300  was  claimed 
against  him,  if  the  recovery  was  for  a  less 
sum,  and  the  plaintiff  is  content  therewith, 
for  in  such  case  the  recovery  of  any  greater 
sum  Is  precluded  by  the  Judgment;  hence  no 
greater  sum  than  the  amount  recovered  is  In- 
volved in  the  judgment  so  far  as  he  is  con- 
cerned, and  by  reason  of  the  amendment  this 
court  has  no  Jurisdiction  to  review  the  Judg- 
ment at  his  suit  The  case  may  be  different, 
however,  where  the  plaintiff  below  prose- 
cutes error  in  this  court  for  the  reversal  of  a 
Judgment  for  a  sum  less  than  $300  on  a  daim 
for  more,  affirmed  by  the  circuit  court  As  to 
him  the  whole  amount  of  his  claim  in  the 
lower  court  Is,  in  such  case^  in  dispute;  for, 
if  he  can  have  the  Judgment  of  the  circuit 
court  and  common  pleas  reversed,  he  may  re- 
cover on  a  new  trial  a  greater  smn  than  on 
the  former  trial,  if  not  the  whole  of  his 
claim;  and  therefore,  as  to  him,  a  greater 
sum  than  $300  Is  Involved  In  the  Judgment 
complained  of,  where  the  amount  recovered 
Is  $300  less  than  the  amount  claimed.  This 
is  the  construction  'that  has  been  placed  on 
the  provision  in  the  Judiciary  act  of  congress 
limiting  the  appellate  Jurisdiction  of  the  su- 
preme court  of  the  United  States,  and  adher- 
ed to  with  great  uniformity  from  an  early 
day.  That  provisloi)  is,  in  substance,  much 
the  same  as  the  provision  now  limiting  the 
appellate  Jurisdiction  of  this  court  except  as 
to  the  amount  adopted  as  the  limit  In  Gor- 
don V.  Ogden,  3  Pet  34,  it  is  said  by  Marshall, 
C.  J.:  "The  Jurisdiction  of  the  court  has  been 
supposed  to  depend  on  the  simi  or  value  of 
the  matter  in  dispute  in  this  court  not  on 
that  which  was  In  dispute  in  the  circuit  court 
If  the  writ  of  error  be  brought  by  the  plaintiff 
below,  then  the  sum  which  his  declaration 
shows  to  be  due  may  still  be  recovered,  should 
the  Judgment  for  a  smaller  sum  be  reversed; 
and  consequently  the  whole  sum  claimed  is 
still  in  dispute.  But,  If  the  writ  of  error  be 
brought  by  the  defendant  in  the  original  ac- 
tion, the  Judgment  of  this  court  can  only  af- 
firm that  of  the  circuit  court,  and  consequent- 
ly the  matter  in  dispute  cannot  exceed  the 
amount  of  that  Judgment  Nothing  but  that 
judgment  Is  in  dispute  l)€tween  the  parties." 
He  further  observes  that:  "The  reason  of 
the  limitation  is  tliat  the  expense  of  litigation 
in  this  court  ought  not  to  be  incurred,  unless 
the  matter  In  dispute  In  the  circuit  court  ex- 
ceeds two  thousand  dollars.  The  reason  ap- 
plies only  to  the  matter  in  dispute  in  this 
court"  And  the  same  may  be  said  with  as 
mucti.  If  not  more,  propriety  of  the  language 
used  in  our  own  statute,  where  it  is  the  sum 
or  value  "involved"  In  the  Judgment  com- 
plained of  that  determiues  Jurisdiction.  This 
case  has  been  uniformly  followed  by  the  su- 
preme court  of  the  United  States,  as  will  ap- 
pear from  the  following  cases:  Smith  v. 
Honey,  3  Pet  469;  Knapp  v.  Banks,  2  How. 
73;  Express  Co.  v.  Malln,  131  U.  S.  394,  9 
Sup.  Ct  792;    Walker  v.  U.  S.,  4  WaU.  16S. 
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A  like  construction  has  been  given  to  similar 
statutes  by  the  conrts  of  the  other  states. 
"Williams  y.  Wilson,  5  Dana,  596;  Tipton  v. 
Chambers,  1  Mete.  (Ky.)  565;  Wlnshlp  v. 
Block,  96  Ind.  446;  Railway  Co.  v.  McDade, 
111  Ind.  23,  12  N.  E.  135.  See,  also,  1  Myers, 
Fed.  Dec.,  from  section  541  to  section  614, 
where  the  decisions  on  the  question  are  col- 
lected. The  Ohio  cases  dted  by  connsd  do 
not  conflict  with  the  view  here  taken.  The 
court  of  common  pleas  has  Jurisdiction  In  all 
clvQ  cases  where  the  sum  or  matter  In  dispute 
exceeds  the  exclusive  original  Jurisdiction  of 
Justices  of  the  peace,  which  Is  ^100;  and  It 
has  been  uniformly  held  that  the  amount 
claimed,  and  not  the  amount  recovered,  de- 
termines the  jurisdiction  of  the  common 
pleas.  If  it  were  otherwise,  the  absurd  re- 
sult would  follow  that  the  court  would  be 
compelled  to  hear  and  determine  a  case  on  its 
merits  In  order  to  determine  Its  Jurisdiction. 
So,  here,  under  the  amendment,  this  court  de- 
termines Its  Jurisdiction  by  considering  the 
sum  or  value  Involved  in  the  Judgment  com- 
plained of.  The  result  is  that  where  the 
plaintiff  in  error  will,  according  to  his  claim, 
from  the  Judgment  complained  of,  sustain  the 
loss  of  a  sum  or  value  greater  than  $300,  the 
court  has  Jurisdiction  to  review  It;  and,  as 
the  only  loss  the  defendant  below  can  sustain 
Is  the  amount  of  the  Judgment  against  him, 
where  this  is  less  than  $300  he  cannot  prose- 
cute error  to  this  court 

We  have  said  that  our  statute  and  that  of 
the  United  States  are  substantially  alike. 
There  is,  however,  one  Important  difference 
in  the  language  of  the  two  statutes,  that  may, 
so  far  as  a  plaintiff  is  concerned,  require  a 
different  construction.  By  the  United  States 
statute  the  Jurisdiction  Is  determined  by  the 
amount  of  "the  matter  in  dispute";  In  ours,  it 
Is  determined  by  the  amount  "Involved"  in 
the  "Judgment"  sought  to  be  reviewed.  The 
federal  supreme  court  has  held,  as  will  appear 
from  the  cases  cited,  that  the  right  of  the 
plaintiff  to  a  review  depends  upon  the  amount 
claimed  In  his  declaration.  If  this  should  be 
held  to  be  so  under  our  statute,  then,  should 
a  plaintiff  sue  for  $301,  and  recover  $300,  he 
might  prosecute  error  to  this  court,  although 
the  amount,  as  to  him.  Involved  in  the  Judg- 
ment complained  of.  Is  but  $1.  A  more  ra- 
tional construction  might  be  that  where  a 
plaintiff  sues  for  a  sum  greater  than  $300, 
and  recovers  less  than  that  sum,  he  may 
prosecute  error  to  this  court,  where  the  dif- 
ference between  the  sum  recovered  and  the 
sum  claimed  Is  greater  than  $300.  The  differ- 
ence between  his  claim  and  the  sum  recover- 
ed would  seem  to  be  the  only  sum  involved 
in  the  Judgment,  and  for  which  he  could  ask 
to  have  It  reversed.  Oases  In  which  the 
plaintiff  may  desire  to  prosecute  error  from 
a  Judgment  In  his  favor  that  is  but  $300  less 
than  his  claim  will  probably  seldom  arise, 
and  It  is  possible  that  no  case  of  this  kind 
has  come  before  the  supreme  court  of  the 
United  States  for  Its  decision.    The  question. 


however,  here  mooted.  In  no  way  affects 
either  of  the  motions  before  us,  and  is  left  for 
determination  when  it  arises.  Hence  the 
motion  to  dismiss  in  this  case  must  be,  and  is, 
sustained. 

As  to  the  motion  to  dismiss  for  want  of 
Jurisdiction  in  the  case  of  Caldwell  et  aL  v. 
Heintz,  the  action  in  the  common  pleas  was 
brought  by  Catharine  Heintz  to  recover  of 
the  defendants  the  sum  of  $5,000.  She  re- 
covered a  Judgment  for  only  $100.  From  this 
she  prosecuted  error .  In  the  drcult  court, 
where  the  Judgment  was  reversed,  and  a  new 
trial  granted.  The  defendants  prosecute  er- 
ror in  this  court  to  obtain  a  reversal  of  that 
Judgment.  The  motion  must,  we  think,  on 
the  principles  above  stated,  be  overruled.  By 
the  reversal  of  the  Judgment  of  the  court  of 
common  pleas  the  defendants  below  become 
again  liable  to  a  recovery  for  the  full  amoont 
of  the  plaintiff's  claim.  Hence  the  sum  in- 
volved In  the  Judgment  of  reversal  Is  greater 
than  $300,  and  may  be  'evlewed  by  this  court. 
Motion  overruled. 


(G»  Ohio  St  so 
FIRST  NAT.  BANE  OF  CHICAGO  et  al.  t. 
F.  0.  TREBEIN  CO.  et  aL 
(Supreme  Court  of  Ohio.     Nov.  29,  1898.) 

Corporation— Okganizatiox — Efpect  of  Fraud 
—Formation  bt  Failinq  Debtor  —  TRASsrBR 
o»  Pbopkktt  for  Stock  —  FKAnDCLBHT  Cox- 
TETANCE— Rights  of  Ckeditors. 

1.  In  contemplation  of  law,  a  corporatioii  is 
a  legal  entity,  an  ideal  person,  separate  from 
the  real  persons  who  compose  it.  This  fiction, 
however,  is  limited  to  the  uses  and  purposes  for 
which  it  was  adopted, — convenience  in  tlie 
transaction  of  business  and  in  suing  and  being 
sued  in  its  corporate  name,  and  the  continuance 
of  its  rights  and  liabilities,  nnaffected  by  eban- 
ges  in  its  corporate  members.  But  the  fiction 
cannot  be  abused.  A  corporation  cannot  lie 
formed  for  the  purpose  of  accomplishing  s 
fraud  or  other  illegal  act  under  the  disguise  of 
the  fiction;  and,  when  this  is  made  to  appear, 
the  fiction  will  be  disregarded  by  the  courts, 
and  the  acts  of  the  real  parties  dealt  with,  as 
though  no  such  corporation  had  been  formed, 
on  the  ground  that  fraud  vitiates  evetything  in- 
to which  it  enters,  including  the  most  soienm 
acts  of  men. 

2.  Where  a  failing  debtor  forms  a  corpoia- 
tlon,  composed  of  himself  and  certain  members 
of  his  family,  he  taking  substantially  all  the 
stock,  and  at  once  conveys  all  his  property  to 
the  corporation  in  exchange  for  the  stock  by 
him  taken,  and  for  no  other  consideration; 
and  immediately  places  ail  his  stock,  exc^t  one 
share,  with  certain  of  his  creditors,  who  have 
knowledge  of  the  facts,  as  collateral  secnrity  to 
their  claims;  and,  as  president  and  general 
manager,  retains  control  of  the  property,  and 
manages  it  for  his  own.  use  and  benefit,— such 
a  conveyance  is  a  fraud  on  his  other  creditors, 
and  may  be  set  aside  by  a  court  at  their  suit, 
and  the  property  administered  for  the  benefit  of 
all  his  creditors  under  the  insolvent  laws  of  tbe 
state. 

3.  The  good  faith  of  the  parties  to  snch  a 
transaction  must  be  determined  by  its  legal  ef- 
fect on  the  rights  of  others.  If  its  legal  effect 
works  a  frand  on  their  rights,  the  finding  of  i 
court  that  the  parties  acted  in  good  faitb  is 
simply  an  erroneous  conclusion  of  law  from  tbe 
facts. 

(Syllabos  by  the  C!ourt) 
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Error  to  circuit  court,  Greene  county. 

The  First  National  Bank  of  Cblcago  and 
tlie  Rocit  Island  National  Bank,  both  of  the 
state  of  Illinois,  having  recovered  judgments, 
aggregating  $30,000,  against  F.  G.  Trebein, 
In  the  common  pleas  court  of  Greene  county, 
filed  their  petition  in  that  court  against  F.  C. 
Trebein  and  the  "F.  C.  Trebein  Company," 
ostensibly  a  corporation  under  the  laws  of 
Ohio,  to  set  aside  a  certain  conveyance  of 
real  estate  made  by  F.  0.  Trebein  to  the 
company,  on  the  ground  that  it  was  made 
to  hinder,  delay,  and  defraud  them.  Upon 
issue  joined  as  to  these  allegations,  the  court 
found  in  favor  of  the  defendants,  and  dis- 
missed the  action.  An  appeal  was  taken  by 
the  plaintiffs  to  the  circuit  court  In  that 
court  an  amendment  to  the  petition  was  filed, 
alleging  that  the  object  and  purpose  of  the 
formation  of  the  F.  0.  Trebein  Company,  and 
the  conveyance  to  it  of  the  real  estate  and 
about  $20,000  of  personal  property,  was, 
while  securing  certain  creditors  to  the  exclu- 
sion of  others,  to  enable  F.  C.  Trebein  to  re- 
tain tor  himself  a  beneficial  Interest  in  the 
property,  real  and  personal,  and  asking  that 
the  conveyance  of  said  property,  real  and 
personal,  be  declared  to  be  a  deed  of  assign- 
ment, and  held  in  trust  for  the  benefit  of 
creditors.  Issue  was  taken  on  these  aver- 
ments. On  the  trial  the  court  found  for  the 
defendants,  and  dismissed  the  action  of  the 
plaintiffs.  The  judgment  was,  however,  ren- 
dered on  findings  of  fact  made  at  the  request 
of  the  plaintiffs,  and  an  exception  taken  to 
the  Judgment  on  the  findings.  Plaintiffs 
bring  error.    Reversed. 

The  findings  are  as  follows:  "Krst  We 
find  that,  for  many  years  prior  to  the  forma- 
tion of  the  corporation  known  as  the  'F.  0. 
Trebein  Company,'  the  defendant  F.  C.  Tre- 
bein carried  on  the  business  of  buying,  sell- 
ing, and  milling  grain  in  Greene  county, 
Ohio,  under  the  business  name  of  F.  O. 
Trebein  &  Co.;  that  his  property  connected 
with  this  business  consisted  of  the  Excelsior 
Mills,  at  Trebeins,  Ohio,  including  valuable 
water  rights  and  real  estate  near  by;  also, 
the  Shawnee  Hill,  In  Xenla,  Ohio,  and  the 
Jamestown  Elevator,  at  Jamestown,  Ohio, 
with  the  personal  property  used  in  the  busi- 
ness. Second.  We  find  that  Mr.  Trebein  also 
owned  prior  to  December,  1804,  and  January, 
18S^,  a  large  amount  of  real  estate  and  person- 
al property,  including  common  and  preferred 
stock  of  the  Columbia  Straw-Paper  Company. 
Third.  We  find  that  F.  0.  Trebein  was  on, 
and  had  been  for  several  years  prior  to,  Jan- 
uary 22,  1895,  an  indoraer,  with  six  other 
directors  of  the  Columbia  Straw-Paper  Com- 
pany, of  the  notes  of  that  company  to  the 
extent  of  about  SSo.OOO,  which  sum  includes 
notes  to  the  City  National  Bank  of  Dayton, 
Ohio,  for  $18,0(>0;  to  the  Xenla  National 
Bank  of  Xenla,  Ohio,  for  $10,000;  also  $25,- 
000  to  the  First  National  Bank  of  Chicago, 
Illinois;  and  for  $5,000  to  the  Rock  Island 
National    Bank    of    Rock    Island,    Illinois. 


Fourth.  We  find  that  not  later  than  Novem- 
ber, 1894,  F.  G.  Trebein  knew  that  the  Colum- 
bia Straw-Paper  Company  was  then,  and 
soon  would  be,  financially  embarrassed,  and 
not  later  than  January,  1895,  knew  that  said 
company  would  not  further  be  able  to  take 
up  or  renew  its  obligations  as  they  became 
due,  and  knew  that  upon  January  19,  1896, 
there  was  a  meeting  of  the  directors,  includ- 
ing F.  C.  Trebein,  of  said  company;  that  the 
ofllcers  were  authorized  by  a  resolution  to 
take  such  steps  as  might  be  necessary  to  put 
all  of  said  company's  property  into  the  bands 
of  a  receiver;  and  that,  pursuant  thereto,  a 
receiver  was  appointed  by  the  circuit  court  of 
the  United  States,  on  the  24th  day  of  Janu- 
ary, 1805.  to  take  charge  of  the  property  of 
the  said  company.  Fifth.  We  find  that  Mr. 
Trebein,  in  December,  1894,  and  January, 
1895,  conveyed  and  assigned  in  payment,  in 
part,  of  an  alleged  prior  indebtedness  to  his 
wife,  real  and  personal  property  to  the  value 
of  $40,900,  and  to  his  daughter  real  estate  to 
the  value  of  $2,100,  which  he  had  promised 
to  her  as  a  wedding  gift  in  June,  1884;  and 
that  he  pledged  a  large  amount  of  stocks, 
probably  valueless,  to  his  wife,  as  collateral 
for  an  alleged  balance  of  about  $8,700  due 
her.  But,  for  the  reason  that  the  validi^ 
of  a  number  of  these  transactions  Is  ques- 
tioned in  another  action  now  pending  a  hear- 
ing in  the  common  pleas  court  in  this 
county,  and  because  there  is  not  sufficient  evi- 
dence bp''nre  us  on  which  to  predicate  a  find- 
ing of  an  intent  to  defraud  in  these  contem- 
poraneous acts,  we  do  not  so  find,  and  there- 
fore have  not  considered  them  in  the  deter- 
mination of  thfs  action.  Sixth.  We  find  that 
when  the  directors  of  the  said  straw-paper 
company  determined  to  borrow  from  the 
banks,  upon  their  Indorsements,  they  agreed 
together,  among  themselves,  that,  in  case  of 
necessity,  each  would  protect  the  banks  from 
-jvhich  they  obtained  their  loans  upon  the 
Columbia  Straw-Paper  Company's  notes. 
With  the  Indorsements  of  the  directors,  and 
that  Mr.  Trebein  had  stated  to  the  three 
banks  In  his  vicinity  when  he  made  loans  for 
the  Columbia  Straw-Paper  Company,  with 
the  Indorsements  of  the  directors,  that  he 
would  protect  them;  but  counsel  for  the  de- 
fendants do  not  claim,  for  the  purposes  of 
this  suit,  that  the  plaintiffs  knew  of  such 
agreement  Seventh.  We  find  that  on  the 
28th  day  of  August  1895,  by  the  considera- 
tion of  the  court  of  common  pleas  of  Greene 
county,  Ohio,  the  First  National  Bank  of 
Chicago,  Illinois,  recovered  a  Judgment 
against  the  said  F.  C.  Trebein  for  the  sum 
of  $25,362.50,  and  that  the  Rock  Island  Na- 
tional Bank,  of  Rock  Island,  Illinois,  by  the 
consideration  of  the  said  court  recovered  a 
Judgment  against  F.  C.  Trebein  for  the  sum 
of  $5,145.82;  that  executions  were  issued  up- 
on the  said  Judgments,  and  levies  were  made 
upon  the  real  estate  described  in  the  i)etition. 
Eighth.  We  find  that  upon  January  22,  1895, 
all  the  residue  of  the  property  owned  and 
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held  by  F.  C.  Trpbeln,  remaining  after  the 
said  conveyance  to  his  wife  and  daughter, 
consisted  of  the  real  estate  described  In  the 
petition,  and  the  personal  property,  accounts, 
and  merchandise  connected  with  his  milling 
business,  and  thereafter  conveyed  and  trans- 
ferred to  the  F.  C.  Trebein  Company,  and 
which  was  believed  at  the  time  by  Mr.  Tre- 
bein to  be  worth  $60,000,  and  this  his  attor- 
ney then  thought  to  be  too  high  a  valuation. 
Ninth.  We  find  that  upon  January  22,  1895, 
F.  C.  Trebein  had  not  sufiScient  property  to 
pay  his  outstanding  obligations.  Including  his 
liability  as  Indorser  for  the  Columbia  Straw- 
Paper  Company,  and  thereupon,  for  the  pur- 
pose and  with  the  intent  in  good  faith  to  se- 
cure the  City  National  Bank  of  Dayton,  Ohio, 
the  Xenia  National  Banli  of  Xenla,  Ohio, 
and  the  Farmers'  &  Traders'  Bank  of  James- 
town, Ohio,  upon  their  claims  against  blm 
as  Indorser  and  otherwise,  did,  with  his  wife, 
Joan  Trebein,  his  daughter,  Elizabeth  T. 
Flynn,  his  son-in-law,  P.  H.  Flynn,  and  his 
brother-in-law,  Horace  Ankeney,  who  acted 
with  him  for  his  accommodation,  at  his  re- 
quest and  to  carry  out  the  purposes  and  ob- 
ject of  the  said  F.  C.  Trebein,  form  and  or- 
ganize the  'F.  C.  Trebein  Company,'  with  a 
capital  stock  of  $60,000,  divided  into  600 
shares  of  $100  each;  that,  pursuant  to  said 
intention,  said  corporation  purchased  all  of 
the  property  of  said  F.  C.  Trebein  connected 
with  his  said  business,  the  same  being  all  the 
property  he  then  possessed,  on  the  said  22d 
day  of  JanvSty,  1895,  and  on  the  same  day 
the  said  Trebein  conveyed  and  transferred 
said  property  to  said  corporation;  that  on 
the  same  day,  in  the  further  pursuance  of 
said  purpose,  there  were  regularly  issued  cer- 
tificates for  596  shares  of  stock  in  said  cor- 
poration to  said  F.  C.  Trebein  in  payment 
therefor,  which  said  stock,  except  one  share, 
pursuant  to  said  purpose,  said  Trebein  placed 
as  a  general  collateral  with  said  three  banks, 
as  security  upon  their  claims  against  him  as 
Indorser  and  otherwise;  and,  in  pursuance  of 
the  further  intention  of  the  said  Trebein  In 
the  formation  of  the  said  corporation,  the 
said  F.  C.  Trebein  remained  in  the  charge  of 
the  affairs  of  the  said  corporation  as  presi- 
dent, treasurer,  and  general  manager,  and 
continued  the  business  theretofore  conducted 
by  him,  and  the  remaining  four  shares  of 
stock  were  taken  by  the  said  Joan  Trebein, 
P.  H.  Flynn,  Elizabeth  Flynn,  and  Horace 
Ankeney,  respectively,  and  paying  $90  a 
share  therefor.  Tenth.  We  find  that,  upon  Jan- 
uary 23d,  the  stockholders  of  the  F.  C.  Trebein 
Company  authorized,  in  writing,  the  presi- 
dent of  the  company  to  issue,  without  said 
company  being  liable  therefor  before  said 
authority,  its  notes  to  the  City  National  Bank 
of  Dayton,  Ohio,  for  $23,000;  to  the  Xenia 
National  Bank  of  Xenla,  Ohio,  $20,000;  and 
to  the  Farmers'  &  Traders'  Bank  of  James- 
town, Ohio,  $5,000,— in  lieu  of  notes  held 
by  them  on  which  F.  C.  Trebein  and  the  firm 
of  F.  C.  Trebein  &  Co.  were  liable  as  makers 


and  Indorsers;  and  on  January  23,  1895,  the 
F.  C.  Trebein  Company  had  a  meeting,  and 
gave  this  authority  to  the  president  of  the 
company.  We  find  $12,000  of  notes  made  by 
F.  C.  Trebein  &  Co.  were,  in  pursuance  to 
the  resolution,  taken  up  and  replaced  by  the 
notes  of  the  F.  C.  Trebein  Company,  as  they 
respectively  became  due.  We  find  that  said 
action  did  not  form  a  part  of  the  Intention 
of  Mr.  Trebein,  or  those  acting  with  him,  at 
the  time  of  the  formation  of  the  corporation, 
or  at  the  time  of  the  conveyance  of  the  prop- 
erty by  Mr.  Trebein  to  the  corporation,  but 
was  the  result  of  an  afterthought.  Eleventh. 
We  find  that  none  of  said  indebtedness  of  the 
said  City  National  Bank  of  DajUm,  the 
Xenia  National  Bank  of  Xenla,  and  the 
Farmers'  &  Traders'  Bank  of  Jamestown  has 
been  paid,  and  said  banks  still  hold  said 
stock  as  collateral.  Twelfth.  We  find  that 
the  directors  of  the  said  F.  G.  Trebein  Com- 
pany, since  January  24,  1805,  have  held  only 
one  meeting,  on  March  10,  1896,  and  heard 
the  report  of  the  president,  who  reported 
that  the  profits  to  that  date  were  $1,062,  and 
had  been  passed  to  the  profit  and  loss  ac- 
count; that  F.  C.  Trebein  has  had  possession 
of  all  of  the  property  since  the  organization 
of  the  F.  C.  Trebein  Company;  that  none 
of  the  directors  other  than  the  said  F.  C. 
Trebein  have  taken  any  active  part  in  the 
management  of  the  affairs  of  the  company, 
except  to  attend  said  meeting.  Thirteenth. 
We  find  due  and  legal  notice  has  been  given 
of  the  pendency  and  object  of  this  action,  as 
provided  by  section  6344  [Rev.  St.];  that  no 
creditors  have  Intervened  or  come  into  this 
action.  To  which  findings  of  fact  the  plain- 
tiffs except  On  consideration  whereof,  the 
court  finds  that  the  equities  In  said  action 
are  with  the  defendants,  and  that  they  are 
entitled  to  be  dismissed,  with  their  costs." 

A  bill  of  exceptions  was  also  taken,  setting 
forth  all  the  evidence,  and  a  motion  made  for 
a  new  trial,  which  was  overruled,  and  excep- 
tion taken.  The  plaintiffs  ask  a  reversal  of 
the  judgment  on  the  findings,  and  that  Judg- 
ment be  rendered  in  their  favor. 

Charles  H.  Kyle  and  Charles  Darlington,  for 
plaintiffs  in  error.  John  Little  and  F.  N. 
Shaffer,  for  defendants  in  error. 

MINSHALL,  J.   (after  stating  the  facts). 
We  are  unable  to  see  how,  as  against  his  cred- 
itors, the  transaction  by  which  F.  O.  Trel)ein, 
with  his  wife,  his  daughter,  his  son-in-law, 
and  his  brother-in-law,  formed  the  F.  C.  Tre- 
bein Company,  and  then  conveyed  to  it  every 
vestige  of  property  he  had  not  before  con- 
veyed either  to  his  wife  or  to  his  daughter, 
can  be  sustained,  against  the  Justice  of  their 
demand  to  have  the  property  so  transferred 
administered  for  the  benefit  of  all  his  cred- 
itors, under  the  Insolvent  laws  of  this  state. 
He  was  at  the  time  liable  in  a  large  sum  ot 
money  on  indorsements  he  had  made  for  the 
accommodation  of  the  straw -paper  coiupaiiy. 
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of  which  be  was  a  member  and  one  of  Its  di- 
rectors. He  knew  It  was  about  to  fall,  and 
that  he  would  have  to  respond  to  these  In- 
dorsements. This  fact  Induced  the  convey- 
ances he  had  before  made  to  his  wife  and  to 
his  daughter.  Whether  for  a  valid  consider- 
ation, or  not,  was  not  considered  by  the  court, 
for  the  reason,  stated  In  Its  findings,  that  there 
were  suits  then  pending  to  set  them  aside. 
The  capital  of  the  F.  C.  Trebeln  Company 
was  fixed  at  $60,000,  divided  into  600  shares 
of  $100  each;  Trebeln  taking  596  of  the 
shares,  and  each  of  the  other  persons  named 
taking  1  share.  It  was  formed  on  January 
22,  1895,  Trebeln  being  made  the  president, 
treasurer,  and  general  manager,  and  convey- 
ed to  the  company  the  property  In  question, 
estimated  to  be  worth  $60,000,  and  received 
therefor  the  shares  above  stated,  and  at  once 
placed  all  of  them,  except  one,  in  pursuance 
of  his  original  purpose,  with  three  of  the  banks 
who  held  his  Indorsements  of  the  paper  of  the 
straw-paper  company,  for  the  purpose  of  se- 
curing them  on  his  Indorsements;  and  he  con- 
tinued In  the  control  and  management  of  the 
milling  and  grain  business  as  he  had  before 
the  corporation  was  formed  and  the  convey- 
ance made.  The  court  found  that  this  was  all 
done  in  good  faith.  But,  hi  view  of  the  facts, 
we  are  unable  to  see  how  the  court  could  have 
meant  more  than  that  he  meant  no  wrong  by 
it.  Good  faith  in  law,  however,  is  not  to  be 
measured  always  by  a  man's  own  standard  of 
right,  but  by  that  which  it  has  adopted  ani} 
prescribed  as  a  standard  for  the  obsei-vance 
of  all  men  in  their  dealings  with  each  other. 
When  one  conveys  all  his  property  to  another 
with  the  intention  of  hindering  and  delaying 
his  creditors,  or  a  part  of  them.  In  pursuing 
their  legal  remedies  against  him  and  his  prop- 
erty, his  conduct  In  law  Is  deemed  fraudulent, 
however  honestly  he  may  have  Intended  to 
deal  with  all  his  creditors  In  the  future. 
Trimble  v.  Doty,  16  Ohio  St  118.  The  good 
faith  of  a  party  under  such  circumstances 
must  be  determined  by  the  legal  effect  of  what 
he  deliberately  does.  Brinkerhoff  v.  Tracy, 
55  Ohio  St.  568,  45  N.  E.  1100;  Lee  v.  Hen- 
nick,  62  Ohio  St  177,  39  N.  E.  473;  Gashe  v. 
Young,  51  Ohio  St  376,  38  N.  E.  20.  The 
formation  of  the  corporation,  and  the  convey- 
ance to  it  by  Trebeln  of  all  the  property  he 
then  had,  necessarily  hindered  and  delayed  all 
his  creditors  In  the  pursuit  of  their  claims 
against  him.  The  formation  of  the  corporation 
In  no  way  facilitated  the  transaction  of  his 
milling  business  and  that  connected  with  It 
Nothing  was  added  to  his  capital,  unless  we 
regard  the  few  hundred  dollars  that  may  have 
been  paid  for  the  four  shares  of  stock  taken 
by  the  other  members  of  his  family  such  an 
addition.  Elvldently,  an  addition  to  capital 
was  not  the  controlling  object  The  transac- 
tion cannot  be  likened  to  a  conveyance  to  a 
third  person  for  a  valuable  consideration. 
Considered  In  the  light  of  the  facts,  it  was  no 
more  than  a  conveyance  from  himself  to  him- 


self. The  corporation  was,  in  substance,  an- 
other F.  C.  Trebeln.  His  identity  as  owner  of 
the  property  was  no  more  changed  by  his  con- 
veyance to  the  company  than  it  would  have 
been  by  taking  off  one  coat  and  putting  on  an- 
other. He  was  as  much  the  substantial  owner 
of  the  property  after  the  conveyance  as  be- 
fore, and  had  substantially  the  same  use  of  It 
as  if  the  conveyance  had  not  been  made.  The 
only  purpose  the  creation  of  the  corporation 
and  the  conveyance  to  It  subserved  was  to 
binder  creditors  in  levying  upon  the  property, 
and  selling  It  on  execution  at  law;  and  It  -s 
this  hindrance  the  law  will  not  permit  and, 
when  ascertained  In  a  proper  proceeding,  re- 
quires the  conveyance  to  be  set  aside,  and  th^ 
property  administered  for  the  benefit  of  ali 
the  creditors  of  the  fraudulent  grantor. 

It  is  suggested  that  the  property  may  be 
levied  on.  This  is  true,  but  it  cannot  be  sold 
on  execution  until  the  conveyance  Is  set  aside; 
for  it  is  not  the  policy  of  the  law  to  sell  a  law- 
suit It  Is  also  suggested  that  the  stock  of 
Trebeln  may  be  reached  by  a  proceeding  pro- 
vided by  statute.  This  Is  true,  but  It  Is  not 
the  simple  proceeding  of  an  execution  at  law. 
Besides,  few  persons,  at  this  day,  would  care 
to  take  stock  In  a  manufacturing  or  any  simi- 
lar company,  with  its  statutory  liability  at- 
tached, as  a  substitute  for  tangible  property. 
The  fiction  by  which  an  Ideal  legal  entity  Is 
attributed  to  a  duly-formed  Incorporated  com- 
pany, existing  separate  and  apart  from  the 
Individuals  composing  It,  Is  of  such  general 
utility  and  application  as  frequently  to  Induce 
the  belief  that  it  must  be  universal,  and  be 
In  all  cases  adhered  to,  although  the  greatest 
frauds  may  thereby  be  perpetrated  under  the 
fiction  as  a  shield.  But  modem  cases,  sus- 
tained by  the  best  text  writers,  confine  the  fic- 
tion to  the  purposes  for  which  It  was  adopted, 
—convenience  In  the  transaction  of  business 
and  In  suing  and  being  sued  in  Its  corporate 
name,  and  the  continuance  of  Its  rights  and 
liabilities,  unaffected  by  changes  in  its  cor- 
porate members,— and  have  repudiated  It  In 
all  cases  where  It  has  been  Insisted  on  as  a 
protection  to  fraud  or  any  other  illegal  trans- 
action. Thus,  in  Brundred  v.  Rice,  49  Ohio  St 
640,  32  N.  E.  169,  where  an  incorporation  had 
been  formed  for  the  purpose  of  giving  effect  to 
an  illegal  agreement  between  It  and  a  raih-oad 
company  for  a  discrimination  in  freights  be- 
tween It  and  other  shippers,  the  fiction  was 
disregarded,  and  a  recovery  allowed  against 
the  promoters  by  one  who  had  been  thus  dis- 
criminated against,  in  like  manner  as  If  the 
corporation  had  no  existence.  See,  also,  the 
following  citations:  Mor.  Corp.  !§  1,  227; 
Railway  Co.  v.  MiUer  (Mich.)  51  N.  W.  981; 
Gas  Co.  V.  West,  50  Iowa,  16;  Booth  v. 
Bunce,  33  N.  Y.  139;  State  v.  Standard  Oil 
Co.,  4©  Ohio  St.  137,  30  N.  B.  279;  Bennett  v. 
Minott,  28  Or.  339,  348,  39  Pac.  997,  and  44 
Pac.  288.  A  like  attempt  has  frequently  be^ 
made  of  late  to  use  this  fiction  In  connection 
with  a  conveyance  to  the  legal  entity,  as  a 
means  of  defrauding  creditors,  but  seems  to 
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have  nnlformly  failed.  In  Web  Co.  t.  Dlenelt, 
133  Pa.  St  5%,  19  Atl.  428,  which  was  a  ault 
by  a  creditor  of  one  company  to  set  aside  a 
conveyance  by  It  to  another,  as  In  fraud  of  bis 
rights,  it  appeared  that  the  latter  was  formed 
substantially  by  the  stockholders  of  the  for- 
mer, who  relinquished  their  stock  in  It  for  stock 
in  the  latter;  this  being  substantially  all  the 
consideration  given  by  the  purchasing  com- 
pany. This  was  held  to  be  a  fraud  on  the  cred- 
itors of  the  former  company,  called  the  Aronia. 
The  case  does  not  differ  in  principle  from  the 
one  before  us.  Here  the  conveyance  was  by 
an  individual,  and  in  consideration  of  stock 
taken  In  the  corporation  formed.  The  judge, 
delivering  the  opinion,  said:  "Is  the  Montgom- 
ery Company  so  completely  a  new  and  differ- 
ent company  from  the  Aronia  Company  that 
the  law  must  close  its  eyes  to  the  fact  tbat 
the  difference  is  a  mere  jungle  of  names?  We 
do  not  think  there  is  any  compulsion  to  such 
legal  blindness.  Settled  general  principles, 
and  the  analogies  of  the  law,  are  against  such 
a  contention.  If  the  corporation  had  merely 
changed  its  name,  there  could  have  been  no 
doubt  of  the  continued  liability  of  the  prop- 
erty." As  to  the  creditors  of  the  old  com- 
pany who  had  taken  slock  for  their  claims  in 
the  new  one,  they  were  held  bound  to  know 
the  nature  of  the  transaction,  and  that  the 
property  conveyed  could  be  followed  by  the 
creditors  of  the  old  company  for  the  satisfac- 
tion of  their  claims.  Hibernia  Ins.  Co.  v.  St. 
Louis  &  N.  O.  Transp.  Co.,  13  Fed.  516,  is  a 
case  of  like  character,  and  was  decided  In  the 
same  way.  In  Bennett  v.  Minott,  28  Or.  339, 
44  Pa'c.  288  (a  case  quite  similar  to  the  one 
before  us,  in  all  its  facts),  the  court  held  that 
"when  a  debtor,  for  the  purpose  of  hindering 
and  delaying  creditors,  organizes  a  corpora- 
tion, and  transfers  to  it  ail  his  assets,  he  him- 
self being  the  owner  of  practically  all  the  cor- 
porate stock,  and  continuing  the  business  the 
same  after  as  before  the  incorporation,  using 
the  proceeds  for  his  own  benefit,  equity  will 
set  aside  such  transfer  at  the  instance  of  cred- 
itors, notwithstanding  the  incorporation  is 
valid,  and  the  corporate  stock  subscribed  by 
the  debtor  is  subject  to  sale  under,  execution." 
Under  such  circumstances,  a  court  of  equity 
will  look  beyond  the  legal  forms,  and  decide 
the  case  on  the  rights  of  the  parties.  Ter- 
hune  V.  Bank,  45  N.  J.  Eq.  344,  19  AU.  377, 
is  another  case  where  an  insolvent  debtor, 
with  the  members  of  his  family,  formed  a  cor- 
poration,—a  manufacturing  company,— and 
conveyed  to  It  his  property,  real  and  personal, 
much  as  In  the  case  under  review.  The  con- 
veyance was  set  aside  at  the  suit  of  a  cred- 
itor, it  was  there  said  that,  in  conveying  his 
property  to  the  corporation  so  formed,  he  sim- 
ply "changed  his  habiliments."  The  fiction  in 
regard  to  a  corporation  being  a  legal  entity 
was  not  allowed  to  avail  him.  And  Kellogg 
V.  Bank,  58  Kan.  43,  48  Pac.  587,  is  a  recent 
ease  of  similar  character.  It  was  there  held 
that  "a  fraud  may  be  perpetrated  by  an  Insol- 


vent merchant  through  the  Instrumentality  of 
a  corporation  organized  and  controlled  by  him- 
self, to  wlilch  he  transfers  the  bulk  of  big 
property,  as  well  as  by  a  transfer  to  an  indi- 
vidual; and  where  it  appears  that  this  has 
been  done  for  the  purpose  of  hindering  and 
delaying  creditors,  and  enabling  Uie  debtor  to 
retain  the  management  and  control  of  his  prop- 
erty, and  of  depriving  his  creditors  of  an  op- 
portunity to  collect  their  dues,  and  when  socb 
Insolvent  retains  substantially  all  the  stodc  In 
the  corporation,  and  no  innocent  person  con- 
tributes any  substantial  sum  to  Its  assets,  the 
court  in  sustaining  attachnientB  levied  on  the 
property,  and  directing  the  sale  tbereof  to  sat- 
isfy the  claims  of  creditors,  la  warranted  In 
treating  the  whole  transactlcm  Aa  a  sham." 

We  are  so  clearly  satisfied  that  the  con- 
veyance by  Trebehi  of  his  property  to  the 
corporation  was  made  to  hinder  and  delay 
creditors,  and  should  have  been  so  declared  by 
the  court,  and  ordered  administered  for  the 
benefit  of  all  his  creditors,  under  the  provi- 
sions of  section  6344,  Rev.  St,  that  we  think 
it  unnecessary  to  consider  whether,  upon  the 
facts,  it  did  not  also  constitute  an  assignment 
In  trust,  in  contemplation  of  insolvency,  to  se- 
cure one  or  more  creditors,  within  the  mean- 
ing of  section  6343,  Rev.  St,  and  for  SDCb 
reason  should  be  ordered  administered  as  be- 
fore stated.  There  Is  no  doubt  that  an  hi- 
solvent  debtor,  when  he  acts  in  good  faith, 
may  prefer  one  or  more  of  his  creditors.  Crbss 
r.  Carstens,  49  Ohio  St  648,  31  N.  E.  506.  But 
the  way  in  which  this  may  be  done  has  heen 
very  clearly  defined.  He  may  pay  any  of  his 
creditors  in  money,  or  may  convey  property  in 
satisfaction  of  his  claim,  or  may  give  him  s 
mortgage  on  property  to  secure  It.  But  he 
must  deal  simply  with  the  creditor  preferred, 
and  the  latter  must  deal  with  an  eye  single  to 
himself;  and,  when  property  is  conveyed,  it 
must  be  no  more  than  a  fair  satisfaction  of  the 
debt  Jamison  v.  McNally,  21  Ohio  St.  295. 
If  the  conveyance  or  mortgage  is  to  secmv  oth- 
ers than  the  particular  creditor  to  whom  the 
property  was  conveyed  or  mortgaged,  and  was 
made  in  contemplation  of  insolvency.  It  be- 
comes in  law  an  assignment,  within  the  mean- 
ing of  section  6343,  Rev.  ^St,  and  inures  to  the 
benefit  of  all  the  creditors  of  the  giahtor. 
Pendery  v.  Allen,  50  Ohio  St  121,  33  N.  E. 
716;  Gashe  v.  Young,  51  Ohio  St  376.  38  N. 
B.  20.  If,  therefore,  we  regard  a  corpora- 
tion capable  of  taking  such  an  assignment 
and  holding  the  property  for  the  benefit  of  one 
or  more  creditors  of  tiie  assignor,  It  would 
seem  to  follow  that  in  this  case  the  convey- 
ance of  Trebein  to  the  F.  0.  Trebein  Compa- 
ny must  be  regarded  as  an  assignment  In  trust 
for  the  creditors  with  whom  he  placed  the 
most  of  his  stock  as  "a  general  security"  to 
their  claims  against  him,  and  therefore,  im- 
der  the  section  Just  referred  to,  may  be  held 
to  be  an  assignment  for  the  benefit  of  all  EQs 
creditors.  The  primary  object  was.  as  stat- 
ed by  the  attorney  who  conducted  the  matter. 
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to  give  security  to  the  three  banks;  and  t&e 
plan  of  a  corporation  was  adopted  In  prefer- 
ence to  a  mortgage,  that  Trebeln  ml^t  re- 
main In  control  of  the  business,  and  make 
money  enough  to  pay  their  claims.  Hence,  If 
this  be  true,  the  corporation  took  the  legal 
title  In  trust  for  the  benefit  of  these  three 
creditors  and  the  grantor;  and  the  case  would. 
In  principle,  difTer  but  little,  If  any,  from  that 
of  Loudenback  t.  Foster,  39  Ohio  St  203. 
The  law  of  Hoffman  t.  Mackall,  C»  Ohio  St 
124,  and  Conkllng  t.  Coonrod,  6  Ohio  St  611, 
may  be  regarded  as  abrogated  by  the  act  reg- 
ulating assignments  for  the  benefit  of  cred- 
itors adopted  in  1859,  and  carried  bito  the  Re- 
vision of  1880.  By  this  law  all  conveyances 
In  trust  for  creditors  are,  by  sections  ti335  and 
6336,  requited  to  be  administered  in  the  pro- 
bate court.  Irrespective  of  fraud;  and  all  con- 
veyances, transfers,  and  assignments  made  to 
hinder,  delay,  or  defraud  creditors,  when  set 
aside  at  the  suit  of  any  creditor,  and  all  as- 
signments In  contemplation  of  Insolvency  In 
trust  to  prefer  one  or  more  creditors,  are  de- 
clared to  be  for  the  equal  benefit  of  all  cred- 
itors, and  are  required  to  be  administered  In 
the  same  court.  The  decision,  however.  Is 
placed  on  the  ground  that  the  conveyance  by 
Trebeln  to  the  company  was  fraudulent  as  to 
his  other  creditors,  and  should  be  set  aside, 
and  the  property  administered  for  the  benefit 
of  all  his  creditors.  The  Judgment  Is  re- 
versed, and  cause  remanded  to  the  court  of 
common  pleas  for  further  proceedings,  under 
secUon  6344,  Rev.  St 


(59  Ohio  St.  228) 

WAMBAUGH  v.  NORTHWESTERN  MITT. 

LIFE  INS.  CO.  et  al. 

(Supreme  Court  of  Ohio.    Dec  13,  1808.) 

assionmbst  for   benefit  of  cked1t0h8 — soli- 

vbsct  of  assiosor— fokm  of  instrument  not 

Uatkrial— Fkobatb   Cocrt  Jdrisdiction  and 

FROCBKDIKetl. 

1.  When  any  person  makes  a  transfer  of 
property,  money,  rights,  or  credits  to  a  trustee 
in  trust  for  the  benefit  of  creditors,  such  trans- 
fer constitutes  an  assignment  under  chapter  4, 
tit  2,  pt  S,  of  the  Revised  Statutes  of  this 
state. 

2.  Even  though  the  maker  of  such  transfer 
should  be  fnll;^  solTent,  still  the  transfer  will 
be  held  to  be  an  assignment  if  it  is  made  to  a 
trustee  in  trust  for  the  benefit  of  creditors. 

8.  Any  instrument  which  by  a  transfer  of 
property  creates  a  trust  in  a  trustee  for  the 
benefit  of  creditors  is  an  assignment,  and  Its 
form  in  other  respects  is  not  material. 

4.  A  deed  conveying  real  property  to  a  trus- 
tee In  trust  for  the  benefit  of  creditors  consti- 
tutes an  assignment,  and  such  deed,  or  a  copy 
thereof,  should  be  filed  in  the  proliate  court  of 
the  county  In  which  the  grantor  resided  at  the 
time  of  the  making  of  such  deed,  within  10 
days  after  Its  delivery;  and,  on  failure  to  so 
file  the  same,  the  probate  judge  should  remove 
the  assignee,  and  appoint  a  trustee  to  execute 
the  trust,  under  the  direction  of  the  probate 
court. 

6.  In  such  cases,  no  proceeding  is  necessary 
in  the  court  of  common  pleas  to  declare  such 
deed  to  be  an  assignment  but  the  legal  effect 
of  such  deed  may  be  determined  by  the  probate 
court  upon  application  by  the  assignor  or  a 


creditor,  subject  to  a  review  upon  error  in  a 
higher  court. 

6.  Upon  the  removal  of  the  anslgnee  named, 
in  the  deed  of  assignment,  and  the  appointment 
of  a  trustee  by  the  probate  court  to  execute  the 
trust,  the  legal  title  to  the  assigned  property 
will  follow  such  appointment,  and  vest  in  the 
trustee,  and  upon  a  sale  by  the  trastee,  con- 
firmation by  the  court  and  deed  of  conveyance 
the  purchaser  will  take  a  good  title. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Delaware  county. 

In  the  matter  of  the  assignment  of  John  W. 
Jones;  the  Northwestern  Mutual  Life  Insar^ 
ance  Company  filed  application  for  the  re- 
moval of  Charles  M.  Wambaugh  and  otheVa, 
trustees.  From  an  order  of  removal,  Wam- 
baugh brings  error.    AArmed. 

On  the  19th  day  of  January,  1807,  John  W. 
Jones,  of  Delaware  'county,  executed  and  de- 
livered to  James  W.  Gallant,  Stephen  C. 
Thomas,  and  Charles  M.  Wambaugh  his  cer- 
tain deed  of  that  date,  conveying  to  them  480 
acres  of  land  In  Delaware  county.  In  this 
state,  together  with  certain  town  property. 
The  deed  was  upon  the  trust  following,  as  ex- 
pressed therein:  "To  have  and  to  hold  said 
premises,  with  all  the  privileges  and  appur- 
tenances thereto  belonging,  to  the  said  James 
W.  Gallant  Stephen  C.  Thomas,  and  Charles 
M.  Wambaugh,  as  trustees,  their  successors 
and  assigns,  forever;  this  conveyance  being 
made  to  the  said  James  W.  Gallant  Stephen 
C.  Thomas,  and  Charles  M.  Wambaugh,  as 
trustees,  for  the  following  purposes,  to  wit: 
Said  trustees  to  take  .Immediate  possession  of 
said  lands,  subject  to  existing  leases;  to  col- 
lect all  rents,  income,  and  profits  arising  from 
said  lands  and  tenements;  and  to  sell  the  same 
In  such  lots  and  parcels  as  they  may  deem 
best,  whenever  such  sale  can  be  made  to  the 
advantage  and  Interest  of  my  creditors;  and 
said  trustees  are  authorized  and  empowered  to 
execute  deeds  to  the  purchasers  of  said  lands 
whenever  sales  are  made  by  them,  with  or 
without  covenants  of  warranty,  as  they  may 
deem  best  and  to  give  such  time  for  the  pay- 
ment of  the  purchase  money  to  the  purchasers 
thereof  as  they  may  think  proper,  provided 
said  deferred  payments  are  secured  by  mort- 
gage on  the  premises  sold;  and  until  said  lands 
are  so  sold  said  trustees  are  hereby  authorized 
to  rent  or  lease  the  same  In  such  manner  as 
tbey  deem  best  to  secure  the  best  Income 
therefrom.  Said  trustees  are  hereby  authoriz- 
ed to  pay  all  taxes  and  assessmenta  levied  up- 
on said  lands  and  tenements,  and  to  make  all 
necessary  and  proper  repairs  thereon,  and  out 
of  the  proceeds  arising  from  the  rents  and 
profits,  and  from  the  sale  of  said  lands  clnd 
tenements,  said  trustees  are  hereby  authorized 
and  directed  to  pay  and  distribute  the  same, 
as  follows:  (1)  To  pay  all  liens  upon  said 
premises  In  the  order  of  their  priority.  (2) 
To  pay  all  my  Individual  creditors  as  their 
claims  are  properly  proven  to  said  trustees, 
making  equal  distribution  among  them,  so 
that  no  preference  shall  be  given  to  one  indl- 
Tldual  creditor  over  another.    (3)  To  pay  to 
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the  creditors  of  Miller,  Jones  &  Co.  tbe 
amounts  which  may  be  found  due  to  them 
'from  me  as  a  member  of  said  firm,  making 
equal  distribution  among  them  as  their  claims 
may  be  ascertained  and  determined.  (4) 
Whatever  surplus  may  remain  after  the  pay- 
ment of  all  the  above  claims.  In  lands  or  mon- 
ey, said  trustees  are  to  transfer  or  pay  over 
to  said  John  W.  Jones,  his  administrators,  ex- 
ecutors, and  assigns.  The  said  trustees  are  to 
have  a  reasonable  compensation  for  their  serv- 
ices and  expenses  In  the  execution  of  this 
trust,  the  amount  to  be  agreed  upon  by  the 
parties  hereto,  or  fixed  by  a  court  having 
proper  jurisdiction  in  the  premises,  and  the 
same  to  be  paid  or  provided  for  before  distri- 
bution or  payment  Is  made  to  my  creditors,  as 
herein  provided  for.  This  conveyance  Is  made 
at  the  same  thne  with  other  deeds  for  gran- 
tor's lands  In  Marlon  and  Franklin  counties, 
to  the  same  grantees,  so  as  to  constitute  one 
trust  for  said  purposes  of  all  of  grantor's  prop- 
erty." 

A  like  deed,  of  the  same  date,  was  executed 
and  delivered  °by  hhn  to  the  same  trustees  for 
637  acres  of  land  in  Marion  county,  both  of 
which  deeds  were  duly  left  for  record  and  re- 
corded. While  both  deeds  recite  that  a  deed 
was  also  executed  and  delivered  for  lands  in 
Franklin  coimty,  it  appears  that  tbe  deed  for 
the  Franklin  county  lands  was  never  executed 
or  delivered,  and  there  Is  nothing  to  show 
whether  Mr.  Jones  had  any  lands  In  Franklin 
county  or  not 

On  the  loth  day  of  October,  1887,  the  North- 
western Mutual  Life  Insurance  Company  filed 
the  following  application  In  the  probate  court 
of  Delaware  county:  "And  now  comes  the 
Northwestern  Mutual  Life  Insurance  Compa- 
ny, a  corporation,  and  represents  to  the  court 
that  it  is  a  creditor  to  said  John  W.  Jones. 
That  on  or  about  January  19,  1897,  the  said 
John  W.  Jones,  then  a  resident  of  Delaware 
county,  Ohio,  made  and  executed  an  assign- 
ment to  James  W.  Gallant,  Stephen  C.  Thom- 
as, and  Charles  M.  Wambaugb,  as  trustees,  of 
all  of  his  real  estate.  In  trust  for  tbe  benefit 
of  his  creditors,  said  assignment  being  made 
by  three  deeds,  each  bearing  date  January  19, 
1897;  one  of  said  deeds  conveying  to  said 
trustees  real  estate  In  Delaware  coimty,  Ohio, 
another  of  said  deeds  conveying  real  estate  in 
Marlon  county,  Ohio,  and  another  of  said  deeds 
conveying  real  estate  in  Franklta  county,  Ohio. 
That  said  deeds  of  assignment  were  delivered 
to  said  trustees,  and  were  filed  for  record,  re- 
spectively, in  the  recorder's  office  of  Marion, 
Delaware,  and  Franklin  county,  Ohio,  for  rec- 
ord, on  or  about  January  9,  1897.  That  nei- 
ther said  deeds  of  assignment,  nor  any  copy 
thereof,  has  been  filed  In  the  probate  court  of 
Delaware  county,  Ohio,  wherein  said  John 
W.  Jones  resided  at  the  date  of  tbe  execution 
of  said  assignment,  though  more  than  ten  (10) 
days  have  passed  after  the  execution  of  the 
same,  and  have  failed  to  give  bond  for  more 
than  ten  (10)  days  after  the  execution  of  said 


deeds  of  assignment  to  them.  Wherefore  tbe 
Northwestern  Mutual  Life  Insurance  Comjia- 
ny,  a  corporation  and  a  creditor  as  aforesaid, 
asks  the  court  to  make  and  enter  an  order  re- 
moving said  trustees,  and  to  appoint  a  trus- 
tee in  their  place  to  administer  said  trust,  un- 
der the  statutes  of  Ohio  relating  to  inaolvent 
debtors." 

The  grantees  in  said  deed  filed  a  demurrer 
to  this  application,  which  was  overruled,  and 
exceptions  taken;  and  thereupon  they  filed 
the  following  answer:  "And  now  come  tbe 
trustees  named  in  the  application  herein  filed, 
and  for  their  answer  herein  say  that  they  ad- 
mit that  the  Northwestern  Mutual  Life  In- 
surance Company  is  a  creditor  of  the  said 
John  W.  Jones,  but  they  deny  that  said  John 
W.  Jones  executed  a  deed  of  assignment  on 
the  19th  day  of  January,  A.  D.  1897,  or  at 
any  other  time,  but,  on  the  contrary,  they  say 
that  said  John  W.  Jones  made  deeds  of  trusts 
at  the  time  named  for  certain  lands  and  tene- 
ments for  the  purpose  of  paying  all  his  cred- 
itors alike,  without  preference  or  priority,  and 
that  they  accepted  said  trust,  and  have  ever 
since  been,  and  are  still,  proceeding  to  exe- 
cute said  trust  under  the  control  and  direc- 
tion of  the  court  of  common  pleas  of  Delaware 
county,  Ohio,  and  they  deny  all  other  allega- 
tions of  said  application  not  herein  admitted  to 
be  true." 

The  matter  was  heard  in  the  probate  court, 
and  the  two  deeds  were  introduced  in  evi- 
dence, and  the  court  found  that  Mr.  Jones,  at 
the  time  of  making  said  deeds,  was  a  resident 
of  Delaware  county;  that  the  Northwestern 
Mutual  Life  Insurance  Company  was  and  is  a 
creditor  of  Mr.  Jones;  that  neither  said  deeds 
nor  copies  thereof  were  filed  in  the  probate 
court  of  Delaware  county  within  10  days  after 
the  execution  and  delivery  of  said  deeds  to 
said  trustees;  that  the  said  trustees,  being 
the  grantees  named  in  said  deeds,  did  not  file 
In  the  probate  court,  within  10  days  after  th^ 
execution  and  delivery  of  said  deeds,  their 
bond  for  the  faithful  discharge  of  their  du- 
ties as  trustees.  And  thereupon  the  probate 
court  rendered  judgment  in  favor  of  the  said 
application,  and  removed  said  trustees,  and 
appointed  a  trustee  to  execute  said  trust, 
treating  said  two  deeds  as  a  general  assign- 
ment of  said  John  W.  Jones  for  the  benefit  of 
bis  creditors;  which  said  trustee  accepted  the 
trust,  and  gave  bond  according  to  law,  and 
entered  upon  the  discharge  of  his  duties.  The 
grantees  in  said  deed  excepted  to  tbe  ruling 
of  the  probate  court,  and  filed  a  motion  for 
a  new  trial,  which  was  overruled;  and  they 
also  took  a  bill  of  exceptions,  setting  out  all 
the  evidence  that  was  offered  on  the  hearing, 
and  filed  a  petition  in  error  in  the  court  of 
common  pleas  to  reverse  the  judgment  of  tbe 
probate  court. 

The  court  of  common  pleas  affirmed  the 
judgment  of  the  probate  court,  and  thereupon 
James  W.  Gallant  and  Stephen  C.  Thomas 
refused  to  prosecute  the  case  further.    And 
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Oharles  M.  Wanibaugh,  trustee,  fUed  a  peti- 
tion in  error  In  tUe  circuit  court  Beeklng  to 
reverse  the  judgments  of  the  lower  courts,  and 
made  said  James  W.  Gallant  and  Stephen  C. 
Thomas  defendants  In  error.  The  circuit 
court  affirmed  the  judgments,  and  thereupon 
Mr.  Wambaugb,  as  trustee,  filed  a  petition  In 
error  in  this  court,  still  joining  said  James  W. 
Gallant  and  Stephen  C.  Thomas  as  defendauts 
In  error,  seeking  to  reverse  the  judgments  of 
the  courts  below. 

Powell  &  Mlnabah  and  John  A.  Gone,  for 
plaintiff  In  error.  Sayler  &  Sayler,  J.  D.  Van 
Deman,  and  Wolford  &  Crlsslnger,  for  de- 
fendants in  error. 

BURKKT,  J.  (after  stating  the  facts).  It  Is 
conceded  by  all  parties  that  the  conveyances 
made  by  John  W.  Jones  to  James  W.  Gallant, 
Stephen  C.  Thomas,  and  Charles  M.  Wam- 
baugb are,  in  legal  effect,  conveyances  of 
property  to  trustees  in  trust  for  the  benefit  of 
creditors.  It  is  also  conceded  that  the  North- 
western Mutual  Life  Insurance  Company,  de- 
fendant in  error,  was  at  the  date  of  said  con- 
veyance, and  still  Is,  a  creditor  of  said  John 
W.  Jones.  The  insurance  company  claims 
that  the  conveyances  are,  in  legal  effect,  an 
assignment  to  trustees  for  the  benefit  of  cred- 
itors, while  the  plaintiff  in  error  claims  that 
the  conveyances  do  not  constitute  such  an  as- 
signment All  conveyances  made  to  a  trustee 
in  contemplation  of  insolvency,  or  made  with 
Intent  to  hinder,  delay,  or  defraud  creditors, 
are  assignments,  under  the  provisions  of  sec- 
tions 6343,  6344,  Rev.  St,  as  they  stood  before 
the  amendment  of  April  26,  1806,  and  are  to 
be  administered  as  such.  A  conveyance  In 
trust  may  therefore  be  an  assignment  when 
made  In  contemplation  of  iusolvency.  Can  it 
be  an  assignment  when  not  made  in  contem- 
plation of  Insolvency? 

While  sections  6313  and  6344  provide  that 
conveyances  made  in  contemplation  of  insol- 
vency, with  intent  to  prefer  one  or  more  cred- 
itors, or  made  with  Intent  to  hinder,  delay, 
or  defraud  creditors,  shall  be  held  to  be  gen- 
eral assignments,  and  shall  inure  to  the  equal 
benefit  of  all  creditors,  these  sections  do  not 
provide  what  shall  constitute  an  assignment 
when  not  made  In  contemplation  of  insol- 
vency, and  not  with  the  wrongful  intent  men- 
tioned in  said  sections,  and  we  have  no  stat- 
ute in  this  state  defining  what  shall  constitute 
a  general  assignment  for  the  benefit  of  cred- 
itors. The  statutes  on  the  subject  of  such 
assignments  assume  that  It  is  known  what 
constitutes  an  assignment  for  the  benefit  of 
creditors,  and  treat  the  subject  from  that 
standpoint  Whatever  constitutes  an  assign- 
ment for  the  benefit  of  creditors  at  common 
law  will  be  held  to  be  an  assignment  under 
our  statutes,  and  In  some  respects  our  statutes 
are  broader  than  the  common  law,  but  never 
narrower. 

At  common  law,  any  person  of  sound  mind 
•ould  make  an  assignment  of  his  property  to 


a  trustee  for  the  benefit  of  his  creditors,  b 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  22.  And  such 
assignment  could  be  made  at  common  law  by 
a  person  fully  solvent  Hunter  v.  Ferguson, 
8  Colo.  App.  287,  33  Pac  82;  Ogden  v.  Peters. 
21  N.  T.  23;  Angell  v.  Rosenbury,  12  Mich. 
241;  Wolf  V.  Muldrow  (Ark.)  18  S.  W.  55;  Pen- 
zel  Co.  V.  Jett,  54  Ark.  428,  16  S.  W.  120. 

The  form  of  the  instrument  making  the 
conveyance  is  not  material.  Any  instrument 
which  transfers  the  property  to  a  trustee  In 
trust  for  the  benefit  of  creditors  constitutes  an 
assignment  at  common  law.  In  such  cases, 
the  conveyance  is  in  trust  for  the  benefit  of 
others,  and  such  trust  characterizes  the  trans- 
action as  an  assignment  rather  than  as  a  sim- 
ple conveyance.  It  has  been  held  that  the 
form  of  the  instrument  is  immaterial  when 
the  conveyance  is  made  in  contemplation  of 
Insolvency,  and  we  hold  the  same  to  be  true 
when  the  conveyance  is  made  by  a  person  ful- 
ly solvent  Lee  v.  Hennick,  52  Ohio  St  177, 
182,  39  N.  E.  473. 

The  deeds  In  question  in  this  case  conveyed 
the  property  to  trustees  in  trust  for  the  bene- 
fit of  creditors,  and  therefore.  In  legal  effect, 
they  constitute  an  assignment,  even  though 
Mr.  Jones  may  have  been  fully  solvent  at  the 
time  of  the  making  and  delivering  of  the 
deeds.  Whether  he  was  then  solvent  or  not 
does  not  fully  appear  in  the  record,  but,  for 
the  purposes  of  this  case,  he  is  regarded  aa 
solvent 

As  said  deeds,  In  legal  effect,  constitute  an 
assignment,  It  is  clear  that  under  section  6335, 
Rev.  St,  it  was  the  duty  of  the  trustees  to  file 
the  deeds,  or  copies  thereof.  In  the  probate 
court  of  Delaware  county,  where  Mr.  Jones 
resided,  within  10  days,  as  requhred  by  that 
section  of  the  statute,  which  reads  as  follows: 
"When  any  person,  partnership,  association 
or  corporation,  shall  make  an  assignment  to  a 
trustee  of  any  property,  money,  rights  or  cred- 
its, in  trust  for  the  benefit  of  creditors,  It 
shall  be  the  duty  of  said  assignee,  within  ten 
days  after  the  delivery  of  the  assignment  to 
him,  and  before  disposing  of  any  property  so 
assigned,  to  appear  before  the  probate  judge 
of  the  county  In  which  the  assignor  resided 
at  the  time  of  executing  the  said  assignment, 
produce  the  original  assignment,  or  a  copy 
thereof,  cause  the  same  to  be  filed  In  the  pro- 
bate court  and  enter  into  a  bond,  payable  to 
the  state,  in  such  sum  and  with  such  sureties 
as  shall  be  approved  by  the  court,  conditioned 
for  tbe  faithful  performance,  by  said  assignee, 
of  his  duties  according  to  law;  and  the  court 
may  require  the  assignee,  or  any  trustee  sub- 
sequently appointed,  to  execute  an  additional 
undertaking  whenever  the  Interests  of  the 
creditors  of  the  assignor  demand  the  same; 
any  such  assignment  shall  take  effect  from 
the  time  of  its  delivery  to  the  probate  judge, 
and  the  exact  time  of  such  delivery  shall  be 
indorsed  thereon  by  the  probate  judge,  who 
shall  Immediately  note  the  filing  on  the  jomr- 
nal  of  the  court;  and  it  may  be  delivered  by 
the  assignor  to  the  probate  Judge  either  be- 
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fore  or  after  Its  delivery  to  the  assignee." 
The  public  policy  established  by  this  section 
regards  a  man  who  places  his  property  into 
the  hands  of  a  trustee  for  the  benefit  of  bis 
creditors,  and  thereby  deprives  himself  of  the 
power  of  using  his  property  for  that  purpose, 
the  same  as  dead  as  to  such  property,  and  the 
trust  a  public  one,  in  which  the  state  is  in- 
terested, because  the  state  is  always  Interested 
to  see  that  creditors  receive  their  just  dues. 
Therefore  the  state  requires  that  such  a  trust 
shall  be  administered  under  the  direction  of 
its  courts,  and  ironds  are  required  of  the  trus- 
tee for  the  faithful  performance  of  his  duties 
as  such  trustee;  that  Is,  for  the  faithful  ad- 
ministration of  the  trust  The  trustees  In 
this  case  having  failed  for  more  than  10  days 
to  file  the  said  deeds  or  copies  thereof,  in  the 
probate  court,  it  Iiecame  the  duty  of  that 
court  to  remove  said  trustees,  and  appoint 
others,  as  provided  in  section  6336,  Rev.  St., 
which  reads  as  follows:  "If  any  such  assign- 
ment or  a  copy'  thereof  shall,  for  ten  days  af t- 
ter  the  execution  of  the  assignment,  not  be 
filed  in  the  probate  court  as  aforesaid,  or  if 
the  assignee  named  thereon  fail  for  that  time 
to  give  bond  as  aforesaid,  the  court  shall,  on 
the  application  of  the  assignor,  or  of  any  of 
his  creditors,  malce  an  order  removing  such 
assignee  and  appoint  a  trustee  in  his  place: 
provided,  that  if  more  than  one  assignee  be 
named  in  the  assignment,  and  some  of  them 
fail  as  aforesaid,  the  court  may  permit  the 
assignee  or  assignees  complying  with  the  pre- 
ceding section  to  qualify  and  enter  upon  the 
discharge  of  the  duties  of  the  trust." 

The  deeds  were  not  made  in  contempla- 
tion of  insolvency,  with  intent  to  prefer  one 
or  more  creditors,  nor  with  Intent  to  hinder, 
delay,  or  defraud  creditors,  and  therefore  no 
action  is  required  in  the  court  of  common 
pleas,  as  provided  in  section  6344,  Rev.  St, 
as  it  stood  before  the  amendment  of  April 
26,  1898.  The  object  of  the  action  provided 
for  In  that  section  is  to  set  aside  a  fraud- 
ulent conveyance,  and  ascertain  the  trust 
and  declare  it  to  inure  to  the  equal  benefit 
of  all  creditors.  Here  the  deeds  themselves 
declare  the  trust  to  be  for  the  equal  benefit 
of  all  creditors,  and  there  Is  no  action  nec- 
essary to  establish  that  which  the  deeds  have 
already  established.  The  effort  here  is  not 
to  set  aside  a  conveyance,  but  to  have  the 
conveyance  executed  according  to  its  terms, 
and  administered  tmder  the  orders  and  su- 
pervision of  the  probate  court.  AH  parties 
concede  the  deeds  to  be  valid,  and  the  only 
controversy  is  as  to  tbe  manner  of  execut- 
ing the  trust  thereby  created. 

Before  the  passage  of  the  act  of  April  6, 
1850,  entitled  "An  act  to  regulate  the  mode 
of  administering  assignments  In  trust  for  the 
benefit  of  creditors"  (56  Ohio  Laws,  p.  231; 
Swan  &  C.  St  p.  709),  such  trusts  were 
administered  in  the  court  of  common  pleas, 
which  might,  under  former  statutes,  require 
security  of  the  trustees  for  the  faithful  ex- 
ecution of  the  trust  or  remove  them  and 


appoint  others,  as  justice  might  reqilire.  See 
Act  March  14,  1853  (51  Ohio  Laws  p.  463; 
Swan  &  0.  St  p.  712,  note). 

By  the  act  of  AprU  6,  1859,  the  JorisdictiDn, 
in  matters  of  assignment  was  vested  exdn- 
siveiy  In  the  probate  court,  where  It  baa  ever 
since  remained,  and  now  the  court  of  com- 
mon pleas  has  no  jurlsdlctloD  in  matters  of 
assignments,  except  as  provided  In  sections 
6344,  6351,  Rev.  St;  and  therefore  the  cases 
of  Hoftman  v.  Mackall,  5  Ohio  St  124,  Oonk- 
ling  V.  Coonrod,  6  Ohio  St.  612,  and  Floyd  v. 
Smith,  9  Ohio  St  546,  are  not  applicable  here, 
because  they  all  arose  and  were  decided  be- 
fore the  probate  court  obtained  jurisdiction 
of  assignment  matters,-  and  while  such  juris- 
diction was  exercised  by  the  court  of  com- 
mon pleas.  The  deeds  in  the  above  cases  of 
Hoffman  v.  Mackall  and  Oonkling  v.  Coon- 
rod were  very  much  like  the  deeds  in  the 
case  at  bar,  and  they  were  treated  as  as- 
signments by  the  parties  and  by  the  court; 
and  the  effort  in  those  cases  was  to  set  aside 
the  conveyances  as  frauduloit  and  not  to 
execute  the  conveyances,  as  is  the  case  here. 
The  conveyances  in  both  cases  were  upheld 
as  valid,  and  no  question  was  made  as  to  the 
manner  of  administering  the  trust  as  It  had 
then  to  be  administered  in  the  court  of  com- 
mon pleas,  the  probate  court  not  yet  liavlng 
acquired  jurisdiction.  The  above  case  of 
Floyd  V.  Smith  was  an  action  by  Mr.  Smith, 
to  whom  a  transfer  of  personal  property  had 
been  made  in  trust  against  the  sheriff  who 
had  taken  tbe  property  In  execution  in  a 
suit  against  tbe  assignor,  the  sheriff  claiming 
the  transfer  to  be  fraudulent  and  void.  The 
question  was  as  to  the  validity  of  the  trans- 
fer, and  the  transfer  was  sustained.  No 
question  was  made  as  to  the  manner  of  exe- 
cuting the  trust  For  the  reason  that  tbe 
probate  court  had  not  then  acquired  juris- 
diction, and  the  further  reason  that  the  ques- 
tions presented  and  decided  were  entirely 
different  from  the  question  in  this  case,  those 
cases  are  not  applicable  here,  and  tlirow  no 
light  upon  the  questions  Involved  In  this  case. 

All  assignments,  or  copies  thereof,  are  re- 
quired, by  section  6335,  to  be  filed  in  the 
probate  court;  and  It  lias  been  urged  that 
before  such  filing  can  be  legally  required, 
there  must  be  an  adjudication  in  the  coart 
of  common  pleas  to  the  effect  that  the  deeds 
in  question  constitute  an  assignment  That 
adjudication  is  not  necessary,  and  Is  not  re- 
quired by  any  provision  of  the  statute.  The 
probate  court  having  jurisdiction  In  matters 
of  assignment  can  determine  that  question 
itself  upon  the  application  of  the  assignor  or 
a  creditor,  subject  to  a  review  on  error  in  the 
higher  courts,  as  was  done  In  this  case. 

It  Is  contended  by  counsel  for  plaintiff  in 
error  that  the  deeds  of  conveyance  vested 
the  title  to  tbe  lands  In  tbe  trustees,  and 
that  their  removal  and  the  appointment  of  a 
trustee  by  the  probate  court  cannot  have  tbe 
effect  to  vest  title  in  such  trustee,  and  tbat 
a  purchaser  from  such  trustee   would  not 
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take  a  good  title.  This  contention  is  not 
sound.  It  was  said  in  McNeill  t.  Hagertx, 
51  Ohio  St.  255,  263,  37  N.  £.  526,  that  in 
such  cases  the  legal  title  follows  the  order  of 
the  court  and  vests  in  the  trustee  appointed 
by  the 'probate  court  In  this  case,  the  title 
vested  In  the  trustees  under  tue  deed  in  trust 
for  the  creditors,  and  such  trust  Is  under  the 
Jurisdiction  and  control  of  the  probate  court, 
and  certainly  the  removal  of  the  trustee  by 
the  order  of  the  probate  court,  and  the  ap- 
pointment of  another  trustee,  has  the  legal 
effect,  when  a  sale  is  made  and  confirmed 
by  the  court,  and  deed  executed  and  delivered 
by  the  new  trustee,  to  devest  the  legal  title 
out  of  the  original  trustees,  and  vest  the  same 
in  the  purchaser  as  a  good  and  Indefeasible 
title.  Such  being  the  case,  the  purchaser 
will  take  a  good  title. 

A  persistent  effort  has  been  made  by  coun- 
sel for  the  Insurance  company  to  have  this 
case  disposed  of  on  technical  points  of  prac- 
tice, without  reaching  the  merits  of  the  con- 
troversy between  the  parties,  but  we  regard 
the  points  raised  as  not  well  taken,  and  have 
considered  the  case  on  its  merits.  Judgment 
affirmed. 

077  lU.  598) 

HALLISST  et  al.  v.  WEST  CHICAGO  PARK 
COM'RS. 
(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 
ApPEAt.. — Oeoisio:?. 
The  only  difference  lietween  two  cases  be- 
ing that  one  is  an  appeal  by  part  of  the  prop- 
erty owners  from  a  fudiirnient  of  confirmation 
of  an  assessment  for  street  improvement,  and 
the  other  a  writ  of  error  by  the  other  property 
owners,  the  decision  on  the  appeal  already  ren- 
dered must  control  the  second  case  submitted 
on  the  same  record. 

Error  to  Cook  county  court;  0.  H.  Doimel- 
ly.  Judge. 

Application  by  the  West  Chicago  park  com- 
missioners for  confirmation  of  an  assessment 
for  Improvement  of  Warren  avenue.  There 
was  a  Judgment  of  confirmation,  and  John  F. 
Hallissy  and  others  bring  error.    Reversed. 

Prentiss,  Hall  &  Gregg,  for  plahitiffs  in  er- 
ror. Francis  A.  Riddle  and  H.  S.  Mecartney, 
for  defendants  In  error. 

PER  CURIAM.  This  case  Is  substantially 
like  Farr  v.  Commissioners,  167  111.  355,  46  N. 

E.  893,  and  It  was  submitted  on  the  same  rec- 
ord. The  only  difference  between  the  two 
cases  is  that  the  Farr  Case  was  an  appeal  by 
a  part  of  tbe  property  owners  from  a  Judg- 
ment of  confirmation,  while  this  is  a  writ  of 
error  by  the  other  property  owners.  The 
cases  being  alike,  this  must  be  controlled  by 
Farr  t.  Commissioners,  supra.  The  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed, as  to  the  property  of  plaintiffs  In  error  J. 

F.  Hallissy,  A.  C.  Wakeman,  T.  C.  Brock- 
hausen,  T.  Kemdt,  and  G.  M.  Kerndt,  with 
directions  to  reduce  the  assessment  against 
their  lands  their  proportionate  shares  of  the 


sums  Illegally  Included  in  the  estimate  afore- 
said, as  declared  in  Farr  \.  Commissioners, 
supra.    Reversed  and  remanded. 


(177  III.  606) 

MTFHLKB  et  al.  v.  TIEPEMANN  et  al. 
(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

WlLl,— CONSTRUCTIOS— DeVISB  IS  FeK. 

Testator's  wife  takes  in  fee,  and  not  for 
life  only,  the  will  providing:  "All  of  the  prop- 
erty •  •  •  of  which  I  may  die  seised  or 
possessed  •  •  •  I  give  •  •  •  unto  my 
beloved  wife,  •  •  •  to  have,  use,  lease,  dis- 
pose of,  and  convey  at  her  own  will  and  dis- 
cretion, subject  only  to  this  restriction  and 
prohibition:  that  she  shall  not  mortgage  or 
convey  the  same  •  •  •  without  the  writ- 
ten consent  of  H.  and  M.  during  their  joint 
lives,  or  of  the  survivor  of  them  during  bis 
Ufe.'' 

Appeal  from  superior  court.  Cook  county; 
John  B.  Payne,  Judge. 

BUI  for  partition  by  Henry  C.  Muhlke  and 
others  against  Louisa  Tiedemann  and  others. 
Bill  dismissed,  and  complainants  appeaL  Af- 
firmed. 

John  H.  Muhlke  died  testate  In  1879,  leaving 
a  last  will  and  testament,  which  Is  In  the 
words  and  figures  following: 

"I,  John  H.  Muhlke,  of  Chicago,  state  of 
Illinois,  being  of  sound  and  disposing  mind  and 
memory,  do  make  and  publish  this,  my  last 
will  and  testament: 

"First  I  direct  that  all  my  Just  debts  be 
paid. 

"Second.  All  of  the  property,  real  and  per- 
sonal, of  which  I  may  die  seised  or  possessed, 
and  wherever  situated,  I  give,  devise,  and  be- 
queath unto  my  beloved  wife,  Catharlna 
Muhlke,  to  have,  use,  lease,  dispose  of,  and 
convey  at  hier  own  will  and  discretion,  sub- 
ject only  to  this  restriction  and  prohibition: 
that  she  shall  not  mortgage  or  convey  the 
same  or  any  part  thereof,  without  the  written 
consent  of  John  K.  Harmon  and  Charles  G. 
Muhlke  during  their  Joint  lives,  or  of  the  sur- 
vivor of  them  during  his  life. 

"Third.  I  hereby  nominate  and  appoint  my 
said  wife  sole  ezecutrtz  of  this,  my  last  will 
and  testament,  and  request  that  she  be  not 
required  to  give  bond  or  security  for  the  per- 
formance of  her  duties  as  such  executrix. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  29th  day  of  April,  A.  D. 
1879.  John  Henry  Muhlke.     [Seal.] 

"The   foregoing  will   was   signed   by   the 
above-named  testator  In  our  presence,  and  at 
his  request  witnessed  by  us  In  his  presence  and 
in  the  presence  of  each  other. 
"George  AtzeL 
"Louis  Hees. 
"George  Apfel." 

Catharlna  Muhlke,  widow  of  the  said  John 
H.  Muhlke,  died  testate  in  1895,  leaving  a  last 
will  and  testament,  which  is  In.  the  words  and 
figures  following: 

"I,  Catharlna  Muhlke,  of  the  city  of  Chi- 
cago, being  of  sound  mind  and  memory,  do 
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hereby  make  and  declare  this  to  Be  my  last 
will  and  testament: 

"First.  I  give  and  bequeath  to  the  Uhllch 
Evangelical  Lutheran  Orphan  Asylum  of  Chi- 
cago the  sum  of  fire  thousand  dollars  ($5,000). 

"Second.  I  give  and  bequeath  to  Jacob  H. 
Tledemann,  as  a  recognition  of  the  able  and 
faithful  manner  In  which  he  has  for  many 
years  managed  my  property,  the  sum  of  ten 
thousand  dollars  ($10,000). 

"Third.  Subject  to  the  payment  of  said  lega- 
cies and  my  Just  debts  and  funeral  expenses,  t 
give,  devise,  and  bequeath  all  my  estate,  real, 
personal,  and  mixed,  to  Jacob  H.  Tledemann, 
John  K.  Harmon,  and  Joseph  H.  Muhike,  in 
trust,  for  the  following  uses  and  purposes:  (a) 
They  shall  take  possession  of  said  estate,  and 
manage  the  same;  shall  collect  all  rents,  prof- 
its, dividends,  interest  and  other  Income  aris- 
ing from  the  same;  they  shall  make  all  neces- 
sary repairs,  and  pay  taxes,  assessments,  and 
insurance  premiums;  they  shall  have  the  pow- 
er. In  their  discretion,  to  Improve  any  portion 
of  my  unimproved  real  estate,  by  the  erection 
of  buildings  thereon,  and  to  add  to  or  alter  the 
improvements  on  such  of  my  real  estate  as  is 
already  improved,  or  to  replace  improvements 
that  may  be  destroyed  by  fire  or  otherwise,  and, 
for  the  purposes  above  mentioned,  said  trustees 
may  use  the  income  of  my  estate,  or  a  part 
of  the  principal  of  the  same.  They  Shall  have . 
full  power  to  invest  or  reinvest  all  moneys 
that  may  from  time  to  time  belong  to  my  es- 
tate, whether  arising  from  the  income  or  the 
sale  of  any  part  of  the  real  or  personal  prop- 
erty belonging  to  the  same,  such  investments 
to  be  in  good,  interest-bearing  securities,  giv- 
ing the  preference  to  first  mortgages  on  real 
'estate.  United  States  government,  state,  mu- 
nicipal, or  good  local  bonds;  and,  further,  my 
said  trustees  shall  have  full  power  to  sell  and 
dispose  of  my  personal  property,  to  collect  or 
sell  my  securities,  and  to  give  all  proper  re- 
ceipts and  releases  therefor,  and  shall  have 
full  power,  also,  to  sell  and  convey  any  or  all 
of  my  real  estate,  for  cash  or  on  deferred  pay- 
ments, as  they  may  deem  best,  and  to  give  the 
necessary  deeds  of  conveyance  therefor,  and 
also  to  lease  all  or  any  part  of  my  real  estate 
on  ordinary,  short-term  leases,  or  on  longer 
terms,  commonly  called  'ninety-nino  year*  leas- 
es. It  is  my  intention  to  vest  in  my  trustees 
the  absolute  management  of  my  estate,  and  to 
give  them  full  powers  for  that  purpose,  wheth- 
er hereinbefore  specifically  set  forth  or  not, 
with  a  view  to  its  preservation,  increase,  and 
ultimate  distribution,  as  hereinafter  set  forth, 
(b)  My  trnstees  shall  annually  make  out  a 
true  statement  of  the  income  and  expendihires 
of  my  estate,  and  shall  furnish  the  benefici- 
aries with  a  copy  of  the  same.  They  shall 
divide  the  net  income  annually  into  four  (4) 
parts.  One  part  thereof,  or  one-quarter,  shall 
remain  as  part  of  my  general  estate,  to  be  re- 
invested, and'  three  parts  thereof,  or  three- 
quarters,  they  shall  divide  equally  between 
my  children.  In  case  of  the  death  of  any  of 
my  children  leaving  issue  and  a  husband  or 


wife  him  or  her  surviving,  then  one-third  of 
such  child's  share  of  the  Income  shall  go  to 
such  husband  or  wife  so  long  as  he  or  she 
remains  unmarried,  and  the  balance  to  the  is- 
sue, and  upon  the  death  or  marriage  .of  such 
husband  or  wife  the  whole  of  the  respective 
share  to  the  issue.  Should  such  deceased  child 
leave  a  husband  or  wife,  but  no  issue,  then, 
in  like  manner,  one-third  of  its  share  of  the 
income  shall  go  to  the  husband  or  wife  during 
life,  or  so  long  as  he  or  she  remains  unmarried, 
and  the  balance  shall  remain  a  part  of  my  es- 
tate, (c)  At  the  end  of  twenty  (20)  years  from 
the  date  of  my  death  my  entire  estate  shall 
be  partitioned,  distributed,  and  divided  In  equal 
shares  between  my  children  then  living  and 
the  Issue  of  such  of  my  children  as  may  then 
be  dead,  such  Issue  to  take  such  share  as  the 
parent  would  have  taken  if  living.  Should 
there  then  be  living  a  husband  or  wife  of  a 
deceased  child  entitled  to  a  part  of  the  income 
of  my  estate,  as  above  set  forth,  his  or  her 
share  of  such  income  shall  be  capitalized  ac- 
cording to  the  mortuary  tables,  and  such 
capital  sum  paid  to  him  or  her  in  lieu  of  snch 
annuity,  (d)  Should  it  appear  at  the  time 
when  my  estate  is  to  be  distributed  and  di- 
vided that  any  of  my  children  shall  be  without 
issue,  either  children  or  grandchildren,  then 
the  share  of  my  estate  to  which  said  chOd 
shall  be  entitled  shall  not  be  paid  to  it,  but  my 
said  trustees  shall  continue  to  hold  said  share 
to  trust  for  said  child,  and  to  manage  it,  pay- 
ing to  it  the  net  Income  of  the  same,  and  shall 
have  an  the  powers  hereinbefore  granted  to 
them  for  the  management  of  my  entire  estate, 
and  upon  the  death  of  said  child  its  said  share 
shall  be  distributed  among  my  other  children 
and  the  issue  of  any  deceased  child  on  the 
principles  hereinbefore  stated;  the  surviving 
wife  or  husband,  if  any,  to  be  treated  the  same 
as  the  wife  or  husband  of  any  child  dying 
before  the  distribution  of  my  estate,  as  herein- 
before set  forth.  Should  such  child  have  law- 
ful issue  after  the  distribution  of  my  estate, 
then  its  distributive  share  of  my  estate  shall 
be  conveyed,  delivered,  and  paid  over  to  him 
or  her,  and  the  trust  in  this  paragraph  created 
shaU  terminate,  (e)  I  direct  that  the  Incomt- 
so  to  be  paid  annually  to  the  beneficiaries  un- 
der this  will,  as  well  as  their  distributive 
share  of  my  estate,  when  the  same  is  divided 
and  distributed,  as  aforesaid,  shall  be  paid, 
distributed,  assigned,  and  conveyed  to  each  of 
said  beneficiaries  in  person,  or  to  their  lawful 
appointed  guardian  or,  other  legal  representa- 
tive, and  that  in  no  event  shall  any  or  either 
of  said  beneficiaries  have  the  right  or  power 
to  anticipate  his  or  her  share  of  said  estate,  or 
its  income,  by  any  order  on  said  trustees,  as- 
signment, conveyance,  or  other  voluntary 
transfer,  or  by  operation  of  law,  by  virtue  of 
any  attachment.  Judgment,  decree,  or  other 
legal  proceedings  against  such  beneficiaries. 

"Fourth.  I  hereby  direct  that,  of  the  three 
trustees  above  named,  Jacob  H.  Tledemann 
shall  be  the  managing  trustee,  and  as  such 
shall  attend  to  the  keeping  of  the  books  and 
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the  usual  office  Tvork,  and  shall  receive  a 
compenBatlou  of  $2,500  per  annum;  the  other 
trustees  not  to  receive  any  compensation  for 
their  services.  In  case  of  the  resignation, 
deatli.  Inability,  or  refusal  to  act.  of  any  of 
said  trustees,  the  remaining  two  trustees  shall 
choose  a  tbh:d  trustee,  and  shall  also  choose 
from  their  number  a  managing  trustee,  if  the 
vacancy  so  to  be  filled  be  that  of  managing 
trustee.  Said  remaining  trustees  shall  file  in 
the  office  of  the  recorder  of  deeds  of  Cooli 
county,  Illinois,  a  certificate  of  the  appoint- 
ment by  them  of  a  third  trustee,  which  cer- 
tificate shall  be  under  their  hands  and  seals, 
and  shall  be  evidence  of  such  appointment. 

"Fifth.  I  nominate  and  direct,  also,  that  said 
Jacob  H.  Tledemann,  John  K.  Harmon,  and 
Joseph  H.  Muhllie  be  appointed  the  executors 
of  this,  my  last  will  and  testament,  and  that 
they  be  not  required  to  give  bond  as  such;  and 
I  hereby  revoke  all  former  wills  by  me  made. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  14th  day  of  January,  A.  D. 
1895.  Catharlna  Muhlke.    [SeaL]" 

(Certificate  of  witnesses,  etc.) 

Each  of  these  wills  was  duly  admitted  to 
probate  in  the  probate  court  of  Cook  county, 
and  each  of  said  testators  left  surviving  the 
same  eight  children  as  their  respective  heirs 
at  law.  Thereafter  a  bill  for  partition  was 
filed  in  the  superior  court  of  Cook  county  by 
three  of  the  heirs  at  law  of  said  John  H. 
Muhlke  against  the  other  heirs  at  law  of  said 
John  H.  Muhlke  (all  eight  of  said  heirs  being 
also  devisees  under  the  will  of  their  mother, 
Catharlna  Muhlke),  and  also  against  the  hus- 
bands and  wives  and  children  of  such  heirs 
and  devisees,  and  against  the  trustees  under 
the  will  of  said  Catharlna  Muhlke.  The  com- 
plainants In  the  bill  (appellants  here)  claimed 
that  the  estate  devised  by  their  fath'^r  to  their 
mother  was  simply  a  life  estate,  with  a  power, 
under  certain  conditions  and  limitations,-  to 
mortgage  or  convey  the  fee,  and  that  the  fee 
in  remainder  descended  to  the  heirs  at  law 
of  said  John  H.  Muhlke,  and  that  their  mother 
had  no  estate  which  she  could  devise,  and  that 
her  only  right  to  dispose  of  the  fee  was  by 
virtue  of  the  power  conferred  upon  her,  and 
not  by  virtue  of  any  estate  vested  in  her,  and 
that  she  did  not  devise  the  fee  under  such 
power,  but,  if  she  did,  the  devise  is  void  be- 
cause it  violates  the  rule  against  perpetuities. 
A  demurrer  to  the  bill  was  sustained  and  the 
bill  dismissed  for  want  of  equity,  and  this  ap- 
peal to  this  court  was  then  taken  by  complain- 
ants. 

Pence  &  Carpenter,  for  appellants.  Sidney 
Smith,  for  appellees. 

PER  CURIAM.  The  first  question  to  be 
determined  in  this  case  is,  did  Catharlna 
Muhlke,  widow  of  John  H.  Muhlke,  deceased, 
take  the  absolute- title  to  the  property  given 
and  devised  to  her  in  the  second  clause  of  his 
will,  or  only  a  life  estate  with  a  restricted 
power  of  disposal?  and  if  only  the  latter,  and 
ber  will  was  a  mere  execution  of  the  power 


so  far  aa  It  disposed  of  said  property,  the  sec- 
ond question  Is,  does  her  will  violate  the  rule 
against  perpetuities,  and  Is  it  therefore  void? 
The  complainants  In  the  bill,  three  of  the  heirs 
at  law  of  John  H.  Muhlke,  sought  to  parti- 
tion the  lands  as  intestate  estate,  Catharine 
Muhlke  being  dead.  She  died  seised  and  pos- 
sessed also  of  real  and  personal  property  not 
derived  from  the  will  of  her  husband,  and 
which  is  not  Involved  in  this  suit  The  trus- 
tees named  In  her  will  claim  to  hold  the  prop- 
erty sought  to  be  divided,  in  trust  for  the  pur- 
poses mentioned  in  ber  wUl.  From  the  view 
we  take  of  the  case,  the  second  question  does 
not  arise.  The  clause  of  John  H.  Muhlke's 
will  upon  the  constmction  of  which  must  de- 
pend the  answer  to  the  first  question,  and  the 
decision  of  the  case,  is  as  follows:  "Second. 
All  of  the  property,  real  and  personal,  of 
which  I  may  die  seised  or  possessed,  and 
wherever  situated,  I  give,  devise,  and  be- 
queath unto  my  beloved  wife,  Catharlna 
Muhlke,  to  have,  use,  lease,  dispose  of,  and 
convey  at  her  own  will  and  discretion,  sub- 
ject only  to  this  restriction  and  prohibition: 
that  she  shall  not  mortgage  or  convey  the 
same,  or  any  part  thereof,  without  the  writ- 
ten consent  of  John  K.  Ebirmon  and  Charles 
6.  Muhlke  during  their  joint  Uves,  or  of  the 
survivor  of  them  during  his  life."  There  Is 
not,  either  in  this  clause  or  in  any  other  part 
of  the  wiU,  any  limitation  or  devise  over,  or 
any  Intimation  that  any  other  person  or  per- 
sons shall  thereafter,  under  any  circumstan- 
ces, have  any  right  or  interest  whatever,  of 
any  idnd.  In  the  estate,  or  any  part  of  It. 
In  the  construction  of  a  will  the  primary  con- 
sideration is  the  ascertainment  of  the  real  in- 
tention of  the  testator,  and,  for  the  purpose 
of  such  ascertainment,  regard  must  be  had  to 
each  and  all  of  Its  provisions.  It  may  well  be 
that,  under  the  rules  of  law,  force,  vitality, 
and  effect  cannot  be  given  to  some  of  them; 
but  nevertheless,  so  far  as  they  throw  light 
upon  the  provisions  of  the  will,  and  thus  aid 
the  expounder  in  ascertaining  the  testator's 
Intention,  they  are  to  be  regarded  in  its  inter- 
pretation. It  will  be  noticed  that  the  will 
gives  and  devises  to  said  Catharlna  all  of  the 
property,  real  and  personal,  of  which  the  tes- 
tator should  die  seised  or  possessed,  wherever 
situated.  There  can  be  no  doubt  that  this 
language,  without  the  restrictive  clause, 
would  have  been  amply  sufficient  to  pass  the 
title  to  the  realty  in  fee  simple  to  the  devisee, 
not  only  under  our  statute,  but  even  at  com- 
mon law.  While  the  technical  words  "heirs 
and  assigns"  were  not  used,  still  the  entire 
right,  interest,  and  title  of  the  testator  were 
Included  in  the  words  employed,  and  would 
pass  under  them  at  common  law.  4  Kent, 
Comm.  •535;  2  Jarm.  WUls,  •283;  Lincoln 
V.  Lincoln,  107  Mass.  500.  True,  as  contend- 
ed by  counsel  for  appellants,  a  part  of  the 
clause  cannot  be  wrested  from  its  connection 
with  the  rest,  and  construed  separately,  and 
from  that  a  conclusion  reached  that  a  fee  was 
devised,  and  the  rest  of  the  clause  be  then 
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rejected  ae  repugnant  to  sach  fee.  Tbe  en- 
tire  clause,  and  even  the  rest  of  tbe  will,  <f  it 
throws  any  light  on  the  subject,  must  be  ci»n- 
sldered  and  construed  together.  Still,  the 
comprehenslTe  character  of  the  language  used 
in  the  first  part  of  the  clause  cannot  be  lost 
sight  of  in  the  interpretation  of  tbe  entire 
clause.  If  tbe  devise  of  the  property  men- 
tioned had  been  to  Catharlna  Muhlke  "in  fee 
simple,"  or  to  her  and  "her  heirs  and  assigns," 
"to  bare,  use,  lease,  dispose  of,  and  convey 
at  her  own  will  and  discretion,  subject  only" 
to  the  restriction  mentioned,  there  could  be 
no  doubt  that  the  fee  would  have  passed,  and 
that  the  attempted  restriction  upon  the  right 
of  alienation  would  not  limit  tbe  estate.  Tbe 
only  difference  would  seem  to  t>e  that  in  such 
a  case  the  Intention  to  devise  the  fee  would 
expressly  and  necessarily  appear  by  the  use 
of  technical  words  having  a  definite  legal  sig- 
nification, while  as  tbe  clause  was  written 
such  intention  appears  by  necessary  implica- 
tion, unless,  Indeed,  it  can  be  said  that  such 
implication  is  controlled  and  defeated  by  the 
same  attempted  restriction.  Without  such  re- 
strictive clause  there  could  be  no  more  doubt 
in  tbe  one  case  that  the  fee  would  pass  than 
in  tbe  other.  What  force,  then,  should  be 
given  to  this  restriction  of  the  power  of  alien- 
ation of  the  fee?— for  that  is  what  the  quali- 
fying words  of  the  clause  mean.  Appellants 
contend  that  they  so  control  the  rest  of  the 
clause  as  to  limit  the  interest  devised  to  a  life 
estate,  with  a  qualified  power  of  disposal  of 
tbe  fee.  There  is,  however,  no  language  used 
by  tbe  testator  denoting  an  Intention  to  de- 
vise to  bis  wife  a  life  estate  only.  There  is 
no  devise  over,  and  from  tbe  language  used 
we  cannot  presume  be  intended  to  die  intestate 
as  to  the  fee.  Such  a  presumption  should  not 
be  indulged  in  any  case  where  the  will  is 
open  to  any  other  reasonable  construction.  It 
was  doubtless  his  wish,  as  expressed  in  his 
will,  tliat  she  would  not  mortgage  or  convey 
the  property  devised  to  her  without  the  writ- 
ten consent  of  the  two  persons  named;  but, 
as  tbe  will  clearly  devises  the  title  in  fee,  the 
restriction  upon  the  power  of  alienation  of 
the  owner  in  fee  must  be  held  to  be  without 
legal  force,  as  the  power  of  alienation  is  a 
necessary  incident  to  absolute  ownership. 
Friedman  v.  Steiner,  lOT  111.  125;  Uageman 
V.  Hageman,  128  lU.  im,  21  N.  B.  814;  Steib 
V.  Whitehead,  111  HI.  247. 

In  80  holding  we  do  not  overlook  appel- 
lants' contention  that  there  Is  a  distinction 
between  a  technical  devise  of  a  fee  and  an 
indefinite  devise  in  fee  by  implication,  and 
that  in  the  one  case  tbe  fee  would  pass  at 
common  law,  unless  a  contrary  Intention  ap- 
pears from  the  context,  while  in  the  other 
case  it  would  pass  even  against  the  expressed 
intention  of  the  testator,  because,  by  virtue  of 
the  rule  in  Shelley's  Case,  the  testator  having 
designated  the  estate  devised  by  technical 
words,  the  necessary  legal  operation  of  which 
is  to  pass  the  fee,  the  legal  intention  which 
they  Import  cannot  otherwise  be  contradicted. 


Granting  that  such  technical  words  were  not 
used  in  the  will  in  question,  and  tliat  at  com- 
mon law,  and  without  regard  to  the  statute, 
the  fee,  if  devised  at  an,  is  devised  by  impli- 
cation only,  and  that  such  a  devise  should  not 
be  implied,  unless  such  implication  arises 
from  a  consideration  of  the  whole  instrument, 
still,  where  such  Implication  is  not  overcome 
by  the  qualifying  clause,  it  must  prevail  in  the 
construction  of  tbe  will,  to  tbe  same  extent 
as  if  there  were  a  technical  devise  in  fee,  for 
otherwise  the  restrictive  clause  would  be  given 
more  force  than  the  rest  of  tbe  wlU.  True, 
as  said  by  counsel,  this  court  said  In  Addons 
v.  Cockrell,  131  111.  C53,  23  N.  E.  586,  that  "a 
devise  of  land  without  the  use  of  tbe  word 
'heirs,'  or  other  words  necessary  at  conmion 
law  to  pass  a  fee,  is  only  to  be  construed  as 
a  devise  of  a  fee  when  it  does  not  appear  from 
the  entire  will  that  a  less  estate  was  intend- 
ed"; but  applying  that  rule  here,  as  we  have 
in  the  construction  of  the  clause  in  question, 
the  result  contended  for  by  appellants  cannot 
be  reached,  and  no  such  result  can  be  reach- 
ed without  resorting  to  a  strained  and  arti- 
ficial interpretation  and  construction.  After 
applying  aU  appropriate  recognized  rules  of 
construction,  the  will  discloses  no  intentiou 
different  from  that  which  plain  common  sense 
would  attach  to  the  language  used.  The  tes- 
tator intended  to  devise,  and  did  devise,  the 
property  to  his  wife  absolutely,  but,  evidently 
desiring  that  she  should  avail  herself  of  the 
judgment  of  the  persons  named,  in  the  mort- 
gaging or  sale  of  the  property,  undertool:  to 
limit  her  power  to  convey  by  nmking  their 
consent  necessary.  Whatever  moral  force 
such  a  restriction  might  have  had  on  tbe  dev- 
isee, it  could  not  operate  to  limit  what  would 
otherwise  tie  an  estate  in  fee  simple  absolute 
to  a  life  estate.  In  nearly  all  of  tbe  cases 
cited  by  the  appellants  there  was  a  UmitatioB 
over,  or  other  qualification  sufficient  to  rebut 
the  implication  that  it  was  intended  a  fee 
should  pass. 

This  construction  of  John  H.  Muhlke's  will 
disposes,  also,  of  all  questions  raised  as  to 
the   construction   of    the    will   of    Catharina 
Muhilie,  for  it  is  not  contended  that  her  will 
violates  the  rule  against  perpetuities,  if  she 
was  the  owner  in  fee  of  the  lands  which  slie 
devised  in  trust  by  her  will,  but  only  that  it 
bad  that  effect  if  her  will  disposed  of  lands 
which  bis  will  merely  gave  her  a  power  to 
dispose  of,  and  her  will  was  made  in  execu- 
tion of  such  power,  tbe  point  being  that  if 
the  estate  appointed  by  her  will  in  tbe  execu- 
tion of  the  power  would  have  been  void,  as 
against  tbe  rule,  bad  it  been  made  by  his  wilL 
it   is   void    as   made   by   her   wiU.    4  Kent, 
Comm.  *338;  Gray,  Perp.  |  615.    But,  as  we 
have  held  that  her  will  was  not  the  mere  ex- 
ecution of  a  power  given  to  her  by  her  bus- 
band's  will,  no  further  attention  need  lie  paid 
to  this  branch  of  the  case,  it  having  lieen  cut 
off  by  the  construction  given  to  the  first  will. 
Tbe  decree  below  dismissing  the  bill  was  cor- 
rect, and.  it  will  be  aSlrmed.    Decree  affirmed. 
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(176  III.  188) 

HOUGH  T.  COLLINS.* 
(Supreme  Conrt  of  UUnois.    Oct  24,  1898.) 

HBOHANIOe'  LlSHS— AOBNT  OF  OW.SEK— Evi- 
DBNOE. 

In  a  snit  to  establish  a  mechanic's  lien  it 
appeared  that  defendant  contracted  with  D. 
to  construct  a  building  on  defendant's  prem- 
ises, for  which  the  latter  was  to  pay  the  ac- 
tual cost;  that  D.,  as  owner,  contracted  with 
plaintiff  to  furnish  the  labor  and  material  for 
certain  work  on  the  building,  and  that  plain- 
tiff, on  discovering  that  defendant  was  the 
owner,  requested  a  new  contract  with  him, 
which  was  drawn  ap,  and  signed  by  plaintifE, 
but  not  by  defendant;  that  during  the  progress 
of  the  work  D.  told  others  that  he  was  acting 
as  agent  for  defendant,  and  defendant  also 
said  that  D.  was  his  agent  in  the  construction 
of  the  building,  and  that  the  architect  and  D. 
recognized  plaintiff  as  working  under  the  con- 
tract between  defendant  and  D.  Bdd,  that  D. 
was  defendant's  agent,  and  not  the  original 
contractor. 

Appeal  from  appellate  court.  First  district 
Bill  by  Thomas  A.  Collins  against  William 
Hough  to  establish  a  mechanic's  lien.  From 
a  Judgment  of  the  appellate  court  affirming 
a  decree  of  the  circuit  court  for  plaintiff  (70 
III.  App.  661);  defendant  appeals.     Affirmed. 

Charles  Plckler,  for  appellant  SuUlTan  & 
McArdle,  for  appellee. 

PHILLIPS,  J.  Appellee  obtained  a  decree 
for  a  mechanic's  lien  on  the  property  of  ap- 
pellant, which  decree  was  affirmed  by  the 
appellate  court  If  the  contract  npon  which 
appellee's  suit  was  predicated  was  made  with 
the  agent  of  appellant,  then  the  decree  should 
be  affirmed;  otherwise,  reyersed.  Appellant 
contends  he  neither  made  nor  authorized  the 
contract  with  appellee;  that  he  had  made  a 
contract  with  C.  B.  Dom  &  Co..  as  original 
contractors,  to  construct  the  building,  and  that 
appellee  was  a  subcontractor  under  them. 
The  evidence  shows  that  on  September  29, 
1892,  0.  E.  Dom  &  C!o.  and  appellant  made  a 
contract,  reciting  that  appellant  was  desir- 
ous of  improving  the  premises  described  in 
the  bill  with  a  building  suitable  for  a  World's 
Fair  hotel  (to  be  afterwards  remodeled  Into  a 
flat  or  apartment  building),  and  desired  the 
aid  and  assistance  of  said  Dom  &  Co.  in  the 
erection  of  said  improvement,  and,  after  the 
termination  of  the  World's  Columbian  Bxpo- 
sitlon,  in  the  remodeling  of  said  building  Into 
flats  or  apartments;  that  appellant  would  fur- 
nish the  money  to  construct  the  same  accord- 
ing to  the  design  and  plan,  on  presentation 
of  the  proper  certificate  of  the  architect;  that 
be  would  also  pay  the  cost  of  remodeling  the 
same  after  the  close  of  the  Fair,  together 
with  the  cost  of  plans  and  specifications  and 
architect's  commission,  which  reconstruction 
was  to  be  done  as  soon  as  practicable  after 
January  1,  1894,  or  after  the  <doee  of  the 
World's  Fair.  Another  contract  between  the 
same  parties,  dated  November  5,  1892,  was 
made,  by  which  Dom  &  Co.  were  to  furnish 
materials  and  construct  a  certain  building, 

1  Rehearing  denied  December  13,  1898. 


according  to  certain  plans,  on  said  premises, 
for  $17,600,  to  be  completed  on  or  before 
April  15, 1893.  On  January  10, 1894,  another 
contract  between  the  same  parties  was  made, 
by  which  Dom  &  Co.  were  to  construct  a 
certain  building  on  said  premises  according 
to  certain  plans  and  specifications,  for  which 
appellant  was  to  pay  the  actual  cost  thereof 
as  the  work  progressed,  which  building  was 
to  be  completed  by  April  15,  1894.  On  Feb- 
raary  14,  1894,  C  B.  Dom  &  Co.,  as  owners, 
made  a  certain  contract  with  appellee,  Col- 
lins, by  which  he  was  to  furnish  all  the  ma- 
terials and  labor  necessary  to  complete  all 
the  carpenter  work  on  said  World's  Fair 
hotel  on  said  premises,  known  as  the  "Mon- 
treal," and  one  three-story  World's  Fair  hotel 
known  as  the  "Western  Reserve,"  to  be  re- 
modeled Into  apartments,  according  to  plans 
and  specifications  made  by  the  architect,  Ken- 
nard,  which  work  was  to  be  done  to  the 
architect's  satisfaction,  and  for  which  Collins 
was  to  receive  $9,600.  Payments  were  to  be 
made  from  time  to  time,  on  certificates  of  the 
architect  the  entire  sum  to  be  paid  within 
30  days  after  acceptance.  On  the  20th  day 
of  Febraary,  1894,  a  contract  was  prepared 
by  said  architect  by  the  direction  of  Dr.  Dorn, 
one  of  the  members  of  said  firm  (the  other 
member  being  his  wife),  between  the  appel- 
lant. Hough,  and  appellee,  Collins,  by  which 
Collins  was  to  furnish  the  material  and  labor 
necessary  to  complete  all  carpenter  work  on 
said  World's  Fair  hotel  known  as  the  "Mon- 
treal," to  be  remodeled  into  apartments  ac- 
cording to  plans  ana  specifications  of  Archi- 
tect Eennard,  for  the  sum  of  $3,450,  pay- 
ments to  be  made  on  certificates  of  the  archi- 
tect as  the  work  progressed.  The  work  was 
satisfactorily  completed  by  Collins,  and  ac- 
cepted by  the  architect,  and  a  final  certificate 
was  Issued  January  31, 1896,  for  $1,925,  which 
has  not  been  paid.  The  certificates  were  all 
Issued  by  the  architect  "to  C.  E.  Dora  &  Co., 
account  William  Hough,"  for  payment  to 
T.  A.  Collins  on  contract  for  $3,450.  The 
evidence  shows  that  after  Collins  made  the 
contract  of  Febraary  14,  1894,  with  C.  E. 
Dora  &  Co.,  which  represented  them  to  be 
the  owners,  he  found  that  William  Hough 
was  the  owner,  and  presented  the  facts  to 
Dr.  Dorn,  a  member  of  the  firm,  and,  as  ap- 
pears, the  active  member,  and  requested,  as 
a  guaranty,  a  new  contract  with  the  owner; 
and  by  his  direction  the  contract  of  February 
20, 1884,  was  drawn  up  by  the  architect,  and 
signed  by  Collins,  but  not  by  Hough.  This 
was  done  before  Collins  began  work.  This 
contract  of  February  20,  1894,  Hough,  the 
appellant,  repudiates  as  unauthorized. 

It  Is  not  deemed  necessary  to  review  the 
evidence  In  detail,  but  the  conclusion  reached 
is  that  C.  K  Dorn  &  Co.  were  the  agents  of 
Hough,  and  were  not  actually  the  original 
contractors  of  the  work.  It  is  not  pretended 
that  Dr.  Dorn  and  his  wife  w^re  in  the  busi- 
ness of  making  such  contracts.  In  fact  they 
were  not  contractors.    It  seems  they  super- 
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Intended  the  construction  and  management  of 
Hough's  World's  Fair  hotel.  The  first  con- 
tract between  Hough  and  them  shows  that  he 
simply  desired  their  "aid  and  assistance,"  for 
which  they  were  to  get  no  compensation. 
He  was  simply  to  pay  the  actual  cost.  There 
was  a  price  fixed  in  the  second  contract  with 
them,  but  evidently  that  was  set  aside,  and 
never  carried  out  In  the  contract  of  Jan- 
uary 10,  1804,  Hough  was  merely  to  pay  the 
actual  cost.  Dr.  Dom  told  various  parties, 
during  the  progress  of  Collins'  worlc,  that  he 
was  simply  acting  as  Hough's  agent.  There 
is  proof  that  Hough,  the  appellant,  also  said 
Dr.  Dorn  was  his  agent  in  the  construction  of 
that  building;  that  he  (Hough)  was  worliing 
for  the  Pullman  Palace-Car  Company,  and 
had  no  time  to  attend  to  it,  as  he  bad  to  go 
to  work  early,  and  remained  there  until  a 
late  hour.  Both  the  architect  and  Dr.  Dorn 
recognized  Collins  was  worliing  under  the 
contract  of  February  20,  1894,  as  the  arclii- 
tect's  certificate  and  order  on  Dorn  &  Co. 
for  the  payment  of  money  referred  to  the 
contract  price  of  $3,430  for  doing  the  worl£, 
etc.  There  was  no  such  price  fixed  in  any 
other  contract.  Futher,  there  was  no  show- 
ing made  that  Hough  paid  Dom  &  Co.  money 
on  their  pretended  contract;  that  is,  no  par- 
tlculhr  amounts  were  shown.  Hough  mode 
some  claim  that  he  had  paid  them,  but  the 
evidence  of  it  was  not  forthcoming.  The 
architect  states  that  all  of  the  other  contracts 
for  plastering,  plumbing,  etc.,  were  made  di- 
rectly with  the  owners,  through  Dorn  &  Co., 
their  agents,  and  that  his  relations  with 
Hough  were  through  his  agents,  Dorn  &  Co., 
in  remodeling  the  World's  Fair  hotel  called 
the  "Montreal."  This  is  in  accord  with  the 
spirit  and  language  of  the  first  contract,  re- 
citing that  Hough  desired  the  aid  and  assist- 
ance of  Dom  &  Co.,  which  is  further  cor- 
roborated by  the  fact  appearing  on  the  face 
of  the  contract  of  January  10,  18»4,  that 
Hough  was  only  to  pay  the  actual  cost  of 
the  work  and  materials.  The  facts  and  the 
law  of  this  case  are  with  appellee,  and  the 
decree,  as  affirmed  by  the  appellate  court  for 
the  First  district,  was  not  erroneous.  Its 
Judgment  is  afiirmed.     judgment  afilrmed. 


(177  III.  Ml) 

MEYER  T,  ILLINOIS  CENT.  R.  CO. 
(Supreme  Court  of  liUnois.    Feb.  17,  18D9.) 
Railroads — Condoctohs— Fbllow  Sbbvasts— 
Vies  Pkiscipal. 
A  conductor  of  a  train  is  but  a  fellow  serv- 
ant of  the  fireman,  and  not  a  vii'e  priiidpsil  of 
the  company;  so  that  it  Is  not  liable  for  an  in- 
jury to  the  fireman  cnnsed  by  neglect  of  the 
conductor  to  have  the  brakes  set  in  time  to 
stop  the  train  at  a  stiition,  and  prevent  colli- 
sion with  a  train  ho  was  ordered  to  meet  there; 
lie  havinp  no  rlRht  to  employ  or  disehnrtte  the 
engineer  or  tireman.  and  only  having  Buch  pow- 
er as  others  had  to  report  any  dereliction  of 
duty,   and   the  rules,   while  providiuR   that  a 
train  shall  be  nm  nnder  the  direction  of  its 
oondiu'tor.  exeeiitinp  tiie  ease  where  hig  direc- 
tions coufiict  tcith  the  rules  and  involve  risk 


or  hazard,  in  which  case  it  is  provided  that  the 
engineer  will  be  held  equally  responsible. 
Magmder,  J.,  dissenting 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  by  Henry  Meyer  against  the  Illinois 
Central  Railroad  Company.  From  a  Judgment 
of  the  appellate  court  (65  111.  App.  531)  revers- 
ing a  Judgment  for  plaintiff,  he  appeals.  Af- 
firmed. 

C.  B.  Morrison  and  Dixon  &  Bethea,  for 
appellant  Wm.  Barge  and  E.  B.  W^ingert, 
for  appellee^ 

PHILLIPS,  J.  This  was  an  action  on  the 
case  by  appellant  against  appellee  to  recover 
for  damages  arising  from  an  injury  received 
by  reason  of  a  train  on  which  be  was  firing 
coming  in  collision  with  a  train  running  in 
an  opposite  direction  on  appellee's  road,  caus- 
ing appellant  to  save  himself,  to  Jump  from 
his  engine  and  injure  himself.  Ills  left  foot 
and  leg  were  run  over  by  the  cars  and  crush- 
ed, BO  that  amputation  became  necessary. 
The  accident  occurred  at  or  near  the  station 
of  Lead  .Switch,  in  Jo  Daviess  county.  111. 
The  first  count  in  the  declaration,  and  the 
only  one  on  which  appellant  claimed  the  rigiu 
of  recovery,  sought  to  recover  on  the  theory 
and  charge  that  the  conductor  of  the  train, 
George  McDuff,  was  the  superior  servant  in 
charge  of  the  appellant  as  fireman,  and  had 
charge  of  the  running  of  the  train,  and  entire 
control  and  management  of  it;  that  he  was 
representing  appellee  as  vice  principal  in  the 
running  of  the  train;  and  that  the  accident 
was  due  to  his  negligence  In  not  causing  the 
train  which  be  was  running,  and  of  which 
appellant  was  fireman,  to  stop,  and  not  to  run 
past  Lead  Switch  station,  where  he  was  or- 
dered by  the  train  dispatcher  to  meet  wild 
east-bound  train  No.  508.  The  train  McDuff 
was  running  was  No.  18,  and  was  west  bound. 
It  is  insisted  by  the  appellant  that  the  failure 
of  the  conductor,  McDuff,  to  cause  the  brakes 
to  be  set  in  time  to  stop  his  train  at  Lead 
Switch,  and  prevent  collision  with  the  train 
he  was  ordered  to  meet  there,  was  such  negli- 
gence as  rendered  appellee  Uable  for  the  In- 
Jury  done  to  appellant  by  reason  of  the  col- 
lision. The  declaration  further  avers  that  the 
conductor  had  control  of  the  fireman,  as  well 
as  of  all  other  employes  of  his  train,  and  had 
a  right  to  report  a  disobedience  of  his  orders 
to  the  company  ahd  have  them  disctiarged, 
if  the  company  would  discliarge  them  for  dis- 
obedience. The  act  of  negligence  alleged 
against  McDuff  was  that  of  omission,  and  not 
of  commission.  The  case  was  tried  by  a  Jury, 
and  resulted  in  a  verdict  for  appellant  for 
10,000.  A  remittitur  of  $3,000  was  entered, 
and  a  Judgment  on  the  verdict  for  $6,000  in 
favor  of  the  appellant  resulted'.  The  defend- 
ant appealed  to  the  appellate  court  for  the 
Second  district,  where  the  Judgment  was  re- 
versed; and,  as  appears  by  the  record,  the 
court  found  "that  the  conductor,  McDuff, 
mentioned  in  the  declaration  and  evidence^ 


Digitized  by 


Google 


hl) 


METER  V.  ILLINOIS  CENT.  B.  CO. 


849 


was  the  fellow  servant  of  the  appellee,  both 
having  the  same  common  master,  to  wit,  ap- 
pellant (the  Illinois  Central  Railroad  Compa- 
ny), unless,  under  the  evidence,  and  as  a 
matter  of  law,  said  conductor  stood  In  the  re- 
lation of  vice  principal  of  appellant  to  appel- 
lee, which  we  And,  as  a  matter  of  law,  he  did 
not." 

There  is  no  evidence  tending  to  show  that 
McDufT,  as  condactor,  had  any  power,  more 
than  any  ordinary  conductor.  He  had  no  spe- 
dal  supervision  over  other  employes,  more 
than  ordinary  conductors.  He  was  running 
the  train  from  point  to  point  and  station  to 
station  under  scheduled  time,  and  under  or- 
ders, telegraphic  or  otherwise,  of  a  train  dis- 
patcher, which  he  had  no  right  to  disobey,  or 
command  other  employ^  to  disobey.  His 
power  was  limited.  He  had  no  right  to  em- 
ploy either  the  engineer  or  fireman,  or  dis- 
charge either  for  any  cause.  He  could  re- 
port any  dereliction  of  duty  to  headquarters, 
or  to  the  superior  officers  of  the  road.  So 
could  any  other  employ6  report  any  other.' 
Rule  41  of  appellee  reads  as  follows:  "No 
train  will  leave  a  station  without  a  signal 
from  its  conductor,  nor  before  its  time  as 
specified  in  the  time-table,  without  a  direct 
and  explicit  order  from  the  train  master. 
Trains  must  be  run  under  the  directions  of 
its  conductor,  except  when  his  directions  con- 
flict with  these  rules  or  Involve  risk  and  haz- 
ard. In  which  case  the  engineer  will  be  held 
eQually  responsible."  It  seems  from  this  rule 
that  he  had  partial  control  over  the  train  and 
the  train  crew,  but  could  not  act  contrary  to 
the  company's  rules,  or  where  his  action  in- 
volved rlsli  or  hazard,  in  wlilch  case  the  engi- 
neer was  equally  responsible.  He  bad  not  the 
management  of  the  train,— the  full  control,— as 
the  principal  officers  of  the  company  would 
have  had,  or  that  the  train  dispatcher  had; 
and  the  engineer  had  a  veto  in  case  of  risk, 
and  must  Judge  of  when  there  was  risk,  as  a 
matter  of  course.  It  may  be  admitted  that 
it  was  the  duty  of  the  conductor  to  run  the 
train  Inside  the  rules,  and  to  so  run  It  as  to 
avoid  injury  to  It  and  to  every  one  connected 
with  It  and  to  the  public;  and  the  evidence 
tended  to  show  that,  while  he  was  aware  that 
he  was  to  meet  the  other  train  at  Lead 
Switch,  he  failed  to  keep  his  train  under  con- 
trol, so  as  to  stop  at  that  station  or  avoid  in- 
Jury;  but,  under  the  circumstances,  can  he  be 
regarded  as  the  vice  principal  of  appellee,  so 
as  to  make  It  responsible  for  his  negligent 
act,  irrespective  as  to  whether  he  was  the 
fellow  servant  of  appellant?  If  the  conductor 
was  not  the  vice  principal  of  appellee  in  re- 
gard to  the  negligence  charged,  and  which  the 
evidence  tends  to  prove,  he  was  clearly  the 
fellow  servant  of  appellant.  There  Is  no  dis- 
pute in  this  case,  or  claim  by  appellant,  that 
the  accident  of  the  collision  occurred  In  any 
other  way  than  by  the  failure  of  the  con- 
ductor to  set  the  brakes  himself,  or  to  order 
the  brakeman  to  do  so,  in  time  to  stop  the  train 
■t  Lead  Switch.  The  accident  did  not  occur 
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on  account  of  the  conductor's  exercise  of  any 
authority  over  the  appellant  which  appellant, 
by  virtue  of  his  Inferior  position,  was  bound 
to  obey  under  penalty  of  discharge;  but  the 
accident  resulting  from  the  negligence,  if  any, 
was  one  that  might  have  happened  if  any  oth- 
er person  than  the  conductor  had  been  In- 
trusted with  simply  running  the  train  and 
setting  the  brakes  in  connection  with  the 
fireman  and  others,  without  any  control  over 
the  fireman.  The  negligence  was,  then,  that 
of  a  fellow  servant,  done  in  the  performance 
of  a  fellow  servant's  duty,  so  far  as  the  evi- 
dence shows.  The  fact  that  one  of  the  num- 
ber of  servants  is  Invested  with  power  to 
control  and  direct  the  actions  of  others  will 
not,  of  Itself,  render  the  master  liable  for  the 
negligence  of  the  governing  servant  Rail- 
road Co.  V.  May,  108  111.  288;  Railway  Co.  v. 
Hawk,  121  III  25»,  12  N.  B.  253;  QaU  v. 
Beckstein,  173  ni.  187,  50  N.  E.  711.  In  Rail- 
road Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct. 
914,  it  was  held  that  an  engineer  who,  under 
the  orders  of  the  company,  was  regarded  as 
conductor,  was  not  a  vice  principal.  These 
cases  tend  to  show  that  the  control  of  the 
train  and  crew  must  be  complete,  to  consti- 
tute a  foreman  a  vice  principal.  We  fall  to 
see  how  the  conductor  may  be  held  'to  be  a 
vice  principal,  as  a  matter  of  law,  when,  as  a 
matter  of  fact,  he  is  a  fellow  servant 

The  finding  of  facts  by  the  appellate  court, 
that  the  plaintiff  and  the  conductor  were  fel- 
low servants,  Is  conclusive  on  this  court  on 
that  question,  unless  It  Is  qualified  by  the 
further  finding,  "unless,  under  the  evidence, 
and  as  a  matter  of  law,  said  conductor  stood 
In  the  relation  of  vice  principal  of  appellant  to 
appellee,  which  we  find,  as  a  matter  of  law. 
he  did  not"  With  the  facts  found  that  the 
relation  of  fellow  servants  existed,  it  cannot 
as  a  principle  of  law,  be  held  the  relation  did 
not  exist.  There  Is  no  evidence  In  this  record 
showing  that  a  vice  principal  relation  of  fel- 
low servants  existed.  Where  the  evidence 
for  the  plaintiff  Is  absolutely  conclusive  of  the 
relation  existing  between  master  and  servant, 
and  reasonable  minds  would  not  differ  as  to 
whether  the  relation  of  fellow  servants  exist- 
ed. In  such  case  the  question  becomes  one  of 
law.  Railway  Co.  v.  Brown,  152  111.  484,  39 
N.  E.  273.  If  this  rule  did  not  prevail,  that 
a  court  could  determine  that  the  relation  of 
fellow  servants  existed  as  a  matter  of  law, 
and  if  a  trial  court,  or  court  whose  finding  of 
facts  must  be  held  conclusive,  could  not  ad- 
judicate and  determine  that  question  of  fact 
as  a  matter  of  law,  then,  where  the  facts  are 
conceded  or  presented  by  the  plaintiff  alone, 
a  court  would  be  powerless  to  control  the 
verdict  even  though  different  minds  would 
not  differ  as  to  the  relation  existing.  Rail- 
way Co.  V.  Brown,  supra.  If  it  could  not  be- 
come a  question  of  law  under  such  circum- 
stances, where  it  arises  on  the  evidence  in- 
troduced by  the  plaintiff  alone,  or  where  the 
evidence  is  not  In  conflict  then  in  no  case 
could  a  trial  court  Instruct  the  Jury  to  find. 
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for  the  defendant  where  the  relation  of  fellow 
servants  existed,  however  conclusive  might 
be  the  evidence  In  that  behalf.  The  holding 
of  the  appellate  court  on  the  question  of  law 
presented  constitutes  a  holding  of  law  on  con- 
ceded facts.  The  finding  of  the  appelate 
court,  under  the  facts  appearing  in  this  rec- 
ord as  the  basis  of  Its  Judgment,  is  conclusive 
on  this  pohit  BuUer  v.  Cornell,  148  lU.  276, 
35  N.  H.  767;  Smith  v.  Billings,  169  lU.  294, 
48  N.  B.  683;  Anderson  v.  Association,  171 
111.  40,  49  N.  E.  205.  The  judgment  of  the 
appellate  court  Is  affirmed.  Judgment  af- 
firmed. 

MAGBUDER,  J.,  dissenting. 


(177  111.  572) 

PEOPLE  ex  rel.  LABAUGH  v.  BOABD  OP 
EDUCATION  OP  DIST.  NO.  2. 
(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 
Schools— C0MPUI.SURT  Vaccixatiox  of  Pdpils. 
In  the  absence  of  smallpox  in  the  com- 
munity, or  cause  to  apprehend  its  appearance, 
vaccination  of  a  pupil  cannot  be  compelled  as 
a  condition  precedent  to  permitting  him  to  at- 
tend a  public  school. 

Error-to  appellate  court.  Second  district 
Application  by  the  people,  on  the  relation 
of  Maud  I.  Labaugh,  an  Infant,  by  her  next 
friend,  for  mandamus  to  the  board  of  edu- 
cation, district  No.  2,  township  17  N.,  range  3 
E.,  of  the  fourth  P.  M.,  to  comi>el  respond- 
ent to  permit  relator  to  attend  the  public 
schools.  A  Judgment  dismissing  the  petition 
was  affirmed  by  the  appellate  court  (66  111. 
App.  159),  and  relator  brings  error.  Revers- 
ed. 

William  M.  Smith  and  Geo.  W.  Shaw,  for 
plaintiff  In  error.  Dunham  &  Poster,  for  de- 
fendant In  error. 

PHILLIPS,  J.  Maud  I.  Labaugh,  a  pupil 
of  about  the  age  of  12  years,  was  expelled 
from  the  public  schools  at  Geneseo,  111.,  be- 
cause she  did  not  exhibit  a  certificate  of  vac- 
cination done  within  the  past  year,  and  who 
had  not  been  vaccinated,  and  she  was  for- 
bidden to  return  until  she  should  bring  such 
certificate.  She,  by  her  next  friend,  applied 
to  the  circuit  court  of  Henry  county  for  a 
writ  of  mandamus  to  compel  the  defendant 
In  error  to  admit  her.  The  circuit  court  re- 
fused the  writ,  and  the  appellate  court  for 
the  Second  district,  on  appeal,  affirmed  the 
Judgment  of  the  circuit  court. 

It  appears  the  petitioner  resided  In  the  dis- 
trict, and  was  of  about  the  age  stated,  and 
entitled  to  the  privileges  of  the  public  schools 
on  the  same  terms  and  conditions  as  other 
children  of  the  district,  subject  to  lawful 
regulations.  A  resolution  of  the  state  board 
of  health  of  November  2,  1891,  required  that, 
before  being  admitted  Into  any  public  school, 
every  child  must  present  to  his  or  her  teach- 
er a  certificate,  signed  by  a  legally  qualified 
physician,  stating  the  name,  age,  residence, 


date  of  vaccination,  etc.;  and  a  subsequent 
resolution  of  the  state  board  of  health  of 
January,  1894,  reaffirmed  the  above,  and  ex- 
tended It  to  parochial  and  private  schools. 
The  state  board  of  health  further  resolved 
that  Its  power,  under  the  statute,  to  order  the 
vaccination  of  children,  was  clear  and  un- 
questioned. The  city  of  Geneseo,  by  an  or- 
dinance passed  by  the  city  council  on  Au- 
gust 11,  1891,  established  a  board  of  health, 
and  appointed  its  members,  and  by  an  or- 
dinance of  October  12,  1893,  f  urflier  provided 
that  the  board  of  health  might,  at  any  time, 
after  consulting  duly  authorized  officials,  de- 
clare It  necessary  to  the  public  health  to  sus- 
I>end  from  school  any  unvaccinated  student 
attending  the  Geneseo  schools,  public  or  pri- 
vate, until  such  person  should  be  able  to 
produce  a  certificate  that  such  i>erson  had 
been  vaccinated.  The  board  of  health  of 
Geneseo  adopted  a  resolution  prohibiting  the 
attendance  of  unvaccinated  pupils. 

The  contention  of  the  defendant  In  error 
Is  that  the  state  board  of  health  la  a  quasi 
public  corporation,  and  the  legislature  oonld 
delegate  to  it  the  right  to  make  rules  and 
regulations  having  the  force  of  law  as  to  the 
subject-matter  Involved,  and  that  the  action 
of  the  state  board  of  health,  of  the  Gen.^eo 
board  of  health,  and  the  city  of  Geneseo  was 
within  the  scope  of  their  respective  powers, 
and  that  their  rules,  regnil&tlons.  and  or- 
dinances are  of  binding  force  and  effect  as 
preventive  law,  and  that  the  board  of  edu- 
cation had  full  power  to  pass  the  rules  com- 
plained of.  The  questions  presented  by  this 
record,  except  so  far  as  the  ordinance  of  the 
city  of  Geneseo  Is  concerned,  are  Identical 
with  the  questions  presented  In  Potts  v. 
Breen,  167  IlL  67,  47  N.  E.  81,  where  it  was 
held  that  a  rule  adopted  by  the  state  board 
of  health  compelling  the  vaccination  of  chil- 
dren as  a  prerequisite  to  their  attending  the 
public  schools  is  unreasonable  where  small- 
pox does  not  exist  in  the  community,  and 
there  is  no  reasonable  cause  to  apprehend  its 
appearance;  that  the  power  to  compel  the 
vaccination  of  children  as  a  prerequisite  to 
their  attending  public  schools  could  only  be 
derived  from  the  general  police  power  of  the 
state,  and  can  only  be  Justified  as  a  neces- 
sary means  for  preserving  health.  These 
questions  were  fully  discussed  In  the  Breen 
Case;  and  It  is  earnestly  urged  that  we  re- 
consider that  case,  by  the  brief  filed  by  the 
defendant  in  error.  We  adhere  to  the  prin- 
ciples announced  in  that  case,  and  decline  to 
further  discuss  the  questions  there  determin- 
ed. The  only  question  In  this  case  not  pre- 
sented in  that  Is  the  action  of  the  city  coun- 
cil of  the  city  of  Geneseo;  and  we  cannot 
hold  that  In  the  preservation  of  the  public 
health,  under  the  police  power  of  the  state,  a 
municipality  Invested  with  police  power  may 
Invoke  such  power  for  the  purpose  of  Invad- 
ing the  Individual  liberty  of  citizens  of  the 
community.  Neither  the  city  of  Geneseo,  nor 
its  board  of  health,  nor  the  board  of  health 


Digitized  by 


Google 


111.) 


OBDING  T.  BUBNETT. 


861 


of  the  state  of  Illinois,  Ms  power  to  require 
compulsory  vaccination  except  in  tbe  public 
contingency  stated  in  the  Breen  Case;  and 
it  was  error  in  the  circuit  court  of  Henry 
county  to  refuse  to  issue  the  writ,  as  also  it 
was  en«r  in  the  appellate  court  for  the  Sec- 
ond district  to  affirm  that  Judgment.  The 
Judgment  of  the  appellate  court  for  the  Sec- 
ond district  and  the  Judgment  of  the  circuit 
court  of  Henry  county  are  each  reversed,  and 
tbe  cause  is  remanded.  Reversed  and  re- 
manded. 


(178  111.  174) 

LINDBaiAN  T.  PRY  et  aL 

(Supreme  Court  of  IlUnois.    Feb.  17,  1809.) 

Action  for  Sbrvicks— Recocpmkst— 

[nbtbuction8. 

1.  In  an  action  by  an  architect  for  services 
rendered,  an  instruction  that  if  plaintiff  did  not 
use  reasonable  care  in  performing  his  work, 
and  the  buildings  were  not  properly  construct- 
ed, defendant  might  recoup  aamages  snstained, 
was  properly  refused,  as  it  allowed  defendant 
t«  r.^coup,  though  tlie  improper  construction 
was  uut  due  to  plaintiff's  fault. 

2.  The  instruction  was  also  erroneous  as  it 
ignored  evidence  that  defendant  occepted  the 
building  linowing  that  the  carpenter's  and 
painters  worlc  was  incomplete. 

Appeal  from  appellate  court,  First  district. 

Assumpsit  by  Frank  L.  Fry  and  another 
against  Henry  Lindeman.  From  a  verdict 
and  Judgment  for  plaintiffs  in  the  superior 
court,  defendant  appealed  to  the  appellate 
court,  where  Judgment  was  affirmed  (77  111. 
App.  80),  and  defendant  again  appealed.  Af- 
firmed. 

Barker  &  Church,  for  appellant  Smith, 
Shedd,  Underwood  &  Hall,  for  appellees. 

PHn..LIPS,  J.  By  his  brief,  appellant  pre- 
sents but  three  points:  That  the  verdict  is 
contrary  to  the  evidence;  that  it  is  excessive; 
and  that  there  was  error  In  refusing  to  give 
the  fourth  instruction  asked  by  appellant 

Appellees,  who  are  architects  and  partners, 
brought  assumpsit  against  the  appellant,  by 
whom  they  were  employed  to  prepare  plans 
and  specUieations  for,  and  superintend,  the 
erection  of  a  building.  There  is  no  denial  of 
the  rendition  of  services,  but  It  is  denied  that 
there  was  proper  supervision,  and  it  is  Insist- 
ed that  many  things  which  were  to  have  been 
pnt  in  the  building  were  omitted,  and  differ- 
ent material  was  used,  and  it  is  claimed  that 
appellant  might  recoup,  etc.  This  question, 
and  that  presented  claiming  the  damages  are' 
excessive,  are  questions  of  fact  conclusively 
determined  by  the  Judgment  of  the  appellate 
court. 

The  refusal  of  the  court  to  give  the  follow- 
ing instruction  is  assigned  as  error:  "Tbe 
jury  are  instructed  that  if  they  believe,  from 
tbe  evidence,  that  the  plaintiff  hi  this  case 
did  not  use  reasonable  care  and  diligence 
In  the  performance  of  his  work  as  an  archi- 
tect, and  the  buildings  of  defendant  were  not 
properly  constructed,  then  the  defendant  may 


recoup  or  set  off  the  damages  be  may  sustain 
on  that  accoimt;  and  if,  from  the  evidence, 
the  Jury  find  the  damages  sustained  are  equal 
to  or  greater  than  the  amount  plaintiff  might 
claim  for  services,  then  the  jury  should  find 
for  the  defendant"  On  this  question  the  ap- 
pellate court  held  the  Instruction  properly  re- 
fused, saying:  "If  the  Jury  had  found  that 
the  buildings  were  Improperly  constructed, 
and  that  the  plaintiffs  had  not  exercised  rea- 
sonable care  and  diligence,  then,  under  the 
instruction,  they  must  have  found  for  the  ap- 
pellant even  though  they  believed  that  the 
Improper  construction  was  not  the  fault  of  ap- 
pellees. The  instruction  is  erroneous  in  an- 
other respect.  Appellees'  evidence  showed 
that  the  carpenter's  and  painter's  work  was 
not  complete,  and  that  the  appellant  accepted 
the  work  with  knowledge  of  its  incomplete- 
ness. '  This  evidence  the  court  is,  by  Instruc- 
tion, asked  to  Ignore,  and  in  effect  to  exclude 
it  from  the  Jury."  We  concur  in  that  view, 
and  the  Judgment  of  the  appellate  court  for 
the  First  district  is  affirmed.  Judgment  af- 
firmed. 

(178  111.  28) 

ORDING  V.  BURNETT. 
(Supreme  Court  of  IlUnois.    Feb.  17,  1899.) 

MOHTG  a'ORS— FOKBCLOSf  BB  — EvtDENCB. 

In  foreclosing  a  trust  deed,  complainant 
makes  a  prima  facie  case  by  introducing  the 
deed  and  the  notes  secured  thereby. 

Appeal  from  appellate  court,  First  district 
BUI  by  WiUiam  H.  Burnett  against  Henry 
Ording,  Jr.    A  decree  for  complainant  was  af- 
firmed by   the  appeUate   court  (77  III.  App. 
220),  and  defendant  appeals.    Affirmed. 

Charles  Plckler,  for  appellant  OUver  & 
Mecartney,  for  appellee. 

OBAIG,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  appellate  court  affirming  a  decree 
of  the  cbcuit  court  of  Cook  county  in  a  pro- 
ceedhig  instituted  by  William  H.  Burnett 
against  Henry  Ording,  Jr.,  and  others,  to  fore- 
close a  deed  of  trust  Tbe  only  ground  re- 
lied upon  in  the  argument  to  reverse  the  Judg- 
ment of  the  appellate  court  Is  that  the  record 
contains  no  evidence  as  to  the  amount  of 
money  due.  This  Is  a  misapprehension  of  the 
evidence  heard  in  the  circuit  court  The 
cause  was  referred  to  the  master  in  chancery 
to  take  and  report  the  evidence.  Two  notes, 
of  $400  each,  were  produced  before  the  mas- 
ter, and  he  found,  and  so  reported,  that  there 
was  due  on  the  two  notes,  principal  and  in- 
terest, $891.07.  He  also  found  that  the  notes 
were  secured  by  a  deed  of  trust  on  the  prem- 
ises described  in  the  biU,  and  recommended 
the  relief  prayed  for  in  the  bill.  The  testi- 
mony introduced  before  the  master  was  suf- 
ficient, in  our  opinion,  to  authorize  the  decree 
of  foreclosure.  The  Judgment  of  the  appel- 
late court  wlH  therefore  be  affirmed.  Judg- 
ment afiirmed. 
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(177  III.  6U) 

GEHRKE  et  al.  r.  FOREMAN. 

(Supreme  Ooart  of  Illinois.    Feb.  17,  1809.) 

Special  Depott  Sheriff — Appointment. 

Hnrd'B  Rev.  St.  1889,  p.  1275,  |  10,  pro- 
vides tliat  a  sheriff  may  appoint  a  special  dep- 
uty to  serve  a  summons.  Section  12  provides 
that  deputy  sheriffs  may  perform  any  and  all 
duties  of  the  sheriff  in  the  latter's  name.  Held, 
that  the  appointment  by  a  deputy  sheriff  of  a 
special  deputy  to  serve  summous  was  author- 
ized. 

Appeal  from  circuit  court.  Cook  county; 
John  0.  Garver,  Judge. 

Action  of  ejectment  by  Edwin  G.  Foreman 
against  JuUua  Gebrlce  and  others.  From  an 
order  overruling  a  motion  to  vacate  the  de- 
fault Judgment,  defendants  appeal.    Affirmed. 

August  Marx,  for  appellants.  Rudolph  D. 
Iluszagh,  for  appellee. 

CRAIG,  J.  This  was  an  action  of  eject- 
ment, but  the  only  question  presented  by  the 
record  Is  whether  J.  C.  Cooper,  who  served 
the  summons  on  the  defendants,  was  properly 
aothorized  to  do  so.  The  Indorsement  and  re- 
turn on  the  summons  are  as  follows: 

"Pd.  10.  I  hereby  appoint  J.  C.  Cooper  my 
special  deputy  to  serve  the  within  writ,  this 
25th  day  of  May,  A.  D.  1888.  James  Pease, 
Sheriff." 

"Served  this  writ  on  the  within-named  de- 
fendants Julius  Gehrke  and  Johanna  Gehrke, 
by  reading  the  same  to  each  of  them,  this 
25th  day  of  May,  1896;  also  served  this  writ 
on  the  wlthln-named  defendants  William  F. 
Dahms  and  Leopold  Bloch,  by  reading  the 
same  to  each  of  them,  this  2oth  day  of  May, 
18©8.  James  Pease,  Sheriff,  by  J.  C.  Cooper, 
Special  Deputy." 

"State  of  Illinois,  County  of  Cook— ss.:  J. 
C.  Cooper,  being  duly  sworn,  deposes  and  says 
he  Is  the  Identical  person  mentioned  In  the 
above  appointment,  and  the  above  return  is 
true.  Subscribed  and  sworn  to  before  me, 
this  26th  day  of  May,  A.  D.  1898.  [Seal.] 
Charles  W.  Peters,  Notary  Public,  Cook  Co. 
111." 

It  was  admitted  in  the  application  to  set 
aside  the  default  that  Charles  W.  Peters,  who 
was  chief  deputy  sherifC  in  the  sheriff's  office 
on  May  25,  1808,  appointed  J.  G.  Cooper,  In 
the  name  of  and  for  the  sheriff,  to  serve  the 
summons.  Section  7  of  the  act  relating  to 
sheriffs  (Hurd's  Rev.  St  1880.  p.  1275)  pro- 
vides: "Each  sheriff  may  appoint  one  or 
more  deputies,  not  exceeding  the  number  al- 
lowed by  rule  of  the  circuit  court  of  his  coun- 
!y."  Section  10  provides:  "A  sbcriif  may 
appoint  a  special  deputy  to  serve  any  sum- 
mons Issued  out  of  a  court  of  record,  by  in- 
dorsement thereon  substantially  as  follows: 
'I  hereby  appoint  •  ♦  •  my  special  depu- 
ty to  serve  the  within  writ,'  which  shall  be 
dated  and  signed  by  the  sheriff."  Section  12 
provides:  "Deputy  sheriffs  duly  appointed 
and  qualified  may  perform  any  and  all  the 
duties  of  the  sheriff  in  the  name  of  the  aher- 


Ur,  and  the  acts  of  such  deputies  shall  be  held 
to  be  the  acts  of  the  sheriff."  Under  secdon 
7,  snpra,  Charles  W.  Peters  was  duly  appoint- 
ed a  deputy  sheriff.  He  had  qualified  as 
such,  and  had  power  to  act,  and,  by  the  ex- 
press terms  of  section  12,  he  was  clothed  with 
power  to  perform.  In  the  name  of  the  sheriff, 
all  the  duties  of  the  sheriff.  Under  section  10. 
the  sheriff  was  authorized  to  appoint  Cooper 
a  special  deputy  to  serve  the  summons  in 
question;  and  as  the  deputy  sheriff,  Charles 
W.  Peters,  was  authorized  by  the  statute  to 
perform  any  and  all  duties  of  the  sheriff  In 
the  name  of  the  sheriff,  the  appointment  of 
J.  C.  Cooper  a  special  deputy.  In  the  name  of 
the  sheriff,  to  serve  the  summons,  was  au- 
thorized by  the  statute.  No  attempt  was 
made  to  appoint  Cooper  deputy  sheriff  with 
authority  to  act  generally  as  a  deputy,  but  he 
was  merely  appointed  a  special  deputy,  with 
authority  to  serve  the  summons  In  question, 
and  do  nothing  more.  The  general  maxim, 
therefore,  that  "Delegata  potestas  non  potest 
delegarl,"  has  no  application  here.  Hunt  r. 
Burrel,  5  Johns.  136.  The  Judgment  of  the 
circuit  court  will  be  affirmed.  Judgment  af- 
firmed. 


(178  lit.  U») 

VAN  EYCK  T.  PEOPIia 

(Supreme  Court  of  Illinois.    Feb.  17,  1890.) 

Ckiminal  Law— Conpidencb  Games— Bviosxcb— 
sufficibncy. 

1.  Conversations,  in  accused's  absence,  be- 
tween prosecuting  witness  and  those  wlio  as- 
sisted in  the  commission  of  the  crime,  are  ad- 
missible, where  accused  was  the  principal  or 
an  accessory  before  the  act. 

2.  Two  men  in  a  saloon  threw  dice  in  prose- 
cutor's presence,  and  unsuccessfully  tried  to 
induce  him  to  join  in  the  game,  but  one  of 
them  obtained  two  dollars  and  a  half  from 
hira,  and  then  handed  five  dollars  back,  ex- 
plaining that  the  two  dollars  and  a  half  addi- 
tional was  for  him.  They  then  forcibly  took 
his  pocketbook,  containing  a  large  sum  of  mon- 
ey, and  threatened  to  have  him  arrested  for 
gambling;  whereupon  the  barkeeper,  who  had 
witnessed  the  proceedings,  told  him  of  the 
danger  of  gambling  in  a  saloon,  it  being  a 
state's  prison  offense,  and  put  him  out  at  the 
back  door,  while  the  men  who  got  the  money 
remained  in  the  saloon.  The  barkeeper  snb- 
sequentiy  offered  him  money  to  leave  the  city, 
stating  that  he  was  willing  to  give  all  that 
there  was  left,  and  he  would  see  what  the  oth- 
er men  were  willing  to  do.  Held  sufficient  to 
sustain  a  conviction  of  the  barkeeper,  under 
Cr.  Code,  {  90  (Rev.  St.  p.  470),  of  obtaining 
money  of  another  by  means  of  a  confidence 
game. 

Error  to  criminal  court,  Ox)k  county:  Frank 
Baker,  Judge. 

Joseph  Van  Eyck  was  convicted  of  obtain- 
ing money  by  a  confidence  game,  and  brings 
error.    Affirmed. 

R.  A.  Wade  and  James  Todd,  for  plaintiff 
in  error.  Edward  C.  Akin,  Atty.  (Jen., 
Charles  S.  Dcneen,  State's  Atty.,  and  Ben  M. 
Smith,  Asst.  State's  Atty.,  for  the  People. 

PHILLIPS,  J.  Plaintiff  In  error  was  con- 
victed of  being  guilty  of  a  violation  of  section 
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90  of  the  Criminal  Code  (Rev.  St.  p.  470), 
whlcb  defines  and  punishes  the  obtaining  of 
money  from  another  by  means  of  the  confi- 
dence game,  and  was  sentenced  to  the  peniten- 
tiary, under  the  Indeterminate  sentence  act. 
This  writ  of  error  Is  sued  out,  and  It  is  in- 
sisted there  was  error  In  allowing  testimony  as 
to  conversations  of  one  WUliams  and  a  stran- 
ger from  Iowa  with  the  prosecuting  witness, 
L.  E.  Laun,  I>efore  they  arrived  at  the  saloon 
of  plaintifT  in  error;  tliat  the  evidence  does 
not  show  the  plaintiff  in  error  was  either  prin- 
cipal or  accessory  In  the  commission  of  any 
offense;  and  tliat,  if  any  crime  was  commit- 
ted, it  was  robbery,  and  not  the  confidence 
game;  and  that  the  court  erred  in  refusing  an 
instruction.  The  first  and  second  points  may 
be  considered  together. 

If  the  plaintiff  in  error  was  a  party  to  the 
act,  as  principal  or  as  accessory  before  the  act, 
then  conversations  between  the  prosecuting 
witness  and  others  who  aided  in  the  commis- 
sion of  the  crime,  and  induced  the  prosecuting 
witness  to  accompany  them  to  the  saloon, 
would  be  relevant  and  competent  The  evi- 
dence shows  Laun  arrived  in  the  city  from 
the  country,  and  was  met  by  Williams,  and  a 
few  moments  afterwards  by  the  Iowa  man. 
The  Iowa  man,  under  pretense  of  taking  Laun 
to  a  doctor  for  treatment,  took  Laun  south  un- 
der the  viaduct,  to  a  saloon  at  1213  State 
street  No  one  was  at  the  saloon  except  Van 
£yck,  who  was  tending  bar,  unless,  perhaps, 
a  cook  in  the  back  part  of  the  room.  Laun 
declined  to  drinlc,  but  upon  Van  Eyck's  sug- 
gestion, took  a  soda.  Immedlatey  after  the 
Iowa  man  and  Laun  got  to  the  saloon,  one 
Patrick  arrived.  After  buying  drinks,  Pat- 
rick and  the  Iowa  man  each  produced  a  ttve- 
doUar  bill  to  pay  for  the  same.  Van  Eyck, 
it  will  be  observed,  was  unable  to  change 
.  both  of  these  bills,  and  furnished  dice,  and 
Patrick  and  the  Iowa  man  proceeded  to  throw 
the  dice  to  see  who  should  pay  for  the  drinks. 
There  was  some  conversation  with  I^nn  in 
regard  to  dice,  but  he  declined  to  have  any- 
thing to  do  with  the  game.  The  Iowa  man 
then  explained  to  Laun  what  was  meant  by 
the  top  and  bottom  game,— that  dice,  however 
thrown,  cannot  count  other  than  21.  The 
Iowa  man  and  Patrick  threw  the  dice,  and 
then  Patrick  got  $2.50  from  Laun,  and  return- 
ed him  |5,  and  explained  that  the  $2.50  addi- 
tional was  for  Laun.  These  two  men  then 
took  Laun's  pocketbook  from  his  pockut,  open- 
ed it  and  took  from  it  $3).  All  this  took  place 
while  Laun,  Patrick,  and  the  Iowa  man  were 
standing  at  the  bar,  and  the  plaintiff  in  error 
behind  the  bar.  Then  the  Iowa  man  and 
Patrick  took  hold  of  Laun,  led  him  to  a  table 
in  front  of  and  only  eight  feet  from  the  bar, 
and  there  took  $3(30  from  him,  and,  immedi- 
ately after  securing  the  money,  Patrick  threat- 
ened to  have  him  arrested  for  gambling.  It  Is 
somewhat  strange  for  Van  Eyck  to  have  stood 
behind  the  bar,  witnessed  the  throwing  of  the 
dice,  the  explanation  of  the  Iowa  man  to  Laun 
in  regard  to  the  game,  the  taking  of  the  pock- 


etbook out  of  Laun's  pocket,  and  the  taking 
of  $20  from  It,  and  then,  after  the  balance 
was  taken,  amounting  to  over  $300,  at  this 
particular  time  admonish  him  of  the  danger 
resulting  from  gambling  in  his  saloon,  and  to 
further  add  that  "it  is  a  state's  prison  offense 
to  gamble."  Van  Eyck  then  put  Laun  out  of 
the  back  door.  Patrick,  who  got  the  money, 
remained  at  the  table.  This  is  most  unusual 
conduct  for  an  Innocent  man,  when  it  is  ob- 
served that  afterwards  Vnn  Eyck  offered  Laun 
$5,  and  gradually  incr>...^i'd  the  amount  to 
$125,  if  he  would  quit  and  get  out  of  the  city; 
also,  that,  10  days  after,  he  offered  Laun  $2o 
and  a  railroad  ticket  to  Rockford  or  Dakota, 
and  said  that  he  was  "willing  to  give  all  the 
money  that's  left,  and  I  will  see  the  other  two 
fellows,  and  see  what  they  are  willing  to 
give";  that,  "if  there  Is  any  more  left  I  am 
willing  to  give  it"  He  afeo  told  Kipley,  the 
chief  of  police,  that  Laun  lost  $315,  "because 
the  money  was  counted  three  times."  From 
this  evidence.  It  is  clear,  the  Jury  were  author- 
ized to  find  the  defendant  was  a  party  aldibg 
in  the  commission  of  the  crime,  and  the  ad- 
mission in  evidence  of  the  conversations  Ite- 
tween  Laun,  Williams,  and  the  Iowa  man  be- 
fore arriving  at  the  saloon  of  the  plaintiff  in 
error  was  not  error. 

As  to  whether  the  crime  committed  was  rob- 
bery, or  the  obtaining  of  money  by  means  of 
the  confidence  game,  is  not  a  proposition  that 
will  Induce  us  to  engage  in  a  protracted  dis- 
cussion of  these  crimes.  Inducing  men  to  tiet 
on  top  and  bottom  of  dice,  and  procuring  mon- 
ey from  a  man  for  that  pnrpo<«e,  and  getting 
possession  of  his  pocketbook  for  the  purpose 
of  betting,  even  though  fear  is  aroused  in  him 
for  the  loss  of  his  money,  is  enough  of  a  con- 
fidence game  to  sustain  his  conviction,  and 
distinguish  it  from  robbery. 

In  the  abstract,  it  Is  not  attempted  to  set 
out  the  instructions  given  by  the  court,  but  an 
Instruction  was  asked  by  defendant  which  was 
refused,  and  its  refusal  is  assigned  as  error. 
.The  court  gavc>  the  full  substance  of  the  in- 
struction In  another,  and  was  not  required  to 
repeat  the  instruction.  We  find  no  error  in 
the  record,  and  the  judgment  is  affirmed. 
Judgment  afiirmed. 


(ITS  III.  21S) 
VILLAGE  OP  NORTH  CHILLICOTHE  v. 
BUKR. 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 
Bill  of  Excbptioxs— Amendment— Ejectment- 
Affidavit  OF  Common  Bocboe. 

1.  Bill  of  exceptions  cannot  l>e  amended,  at 
a  term  subsequpnt  to  the  trial,  to  show  that, 
pursuant  to  Ejoctmont  Act  S  25  (1  Starr  &  C. 
Ann.  St  p.  987),  plaintiff  or  his  agent  or  attor- 
ney stated  on  oath,  on  the  trial,  that  he  claimed 
title  through  a  common  source,  where  there  is 
nothing  on  which  to  base  the  amendment  ex- 
cept the  affidavit  of  plaintiff's  attorney  that 
he  read  an  affidavit  as  to  common  source  of  ti- 
tle on  the  trial;  there  being  no  mark  on  the 
affidavit  of  common  source  to  show  it  had 
been  read  on  the  trial,  and  no  notes  or  minutes 
of  the  judge  or  official  stenographer  to  show 
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that  it  had  been  offered,  though  it  appears  that 
the  trial  was  at  the  January  term,  and  that  the 
affidavit  as  to  common  source  was  filed  on  the 
last  day  of  the  month. 

2.  Under  Ejectment  Act,  {  25  (1  Starr  &  C. 
Ann.  "St.  p.  987),  providing  that  If  plaintiff  or 
hia  agent  or  attorney  shall  state  on  oath,  on 
the  trial,  that  he  claims  title  through  a  com- 
mon source  with  defendant,  and  this  is  not  de- 
nied by  defendant,  it  shall  be  sufficient  to  show 
title  from  such  common  source, — it  should  be 
shown  that  one  other  than  plaintiff,  who  makes 
an  affidavit  of  common  source,  is  his  agent  or 
attorney. 

Appeal  from  circuit  court,  Peoria  county; 
N.  E.  Wortbington,  Judge. 

Action  by  Allston  Burr  against  the  village 
of  North  CbilUcotbe.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Covey  &  Oovey  and  W.  Evans,  for  appel- 
lant H.  a  Pettett  and  Stevens,  Horton  & 
Abbott,  for  appellee. 

MAGRUDER,  J.  This  l8  an  action  of  eject- 
ment, brought  by  Allston  Burr,  api)ellee, 
against  the  village  of  North  Chillicotbe,  ap- 
pellant, to  recover  the  possession  of  certain 
streets  claimed  to  have  been  opened  up  and 
worked  by  the  village  authorities.  The  village 
filed  the  plea  of  the  general  Issue  and  two  spe- 
cial pleas.  The  plaintiff  Joined  in  the  Issues 
tendered  by  the  first  and  second  pleas,  and  de- 
murred to  the  third  plea.  The  demurrer  to 
the  third  plea  was  sustained,  whereupon  the 
village  elected  to  abide  by  Its  said  third  plea. 
A  Jury  was  waived  by  agreement  of  the 
parties,  and  the  case  was  tried  before  the 
.court  without  a  Jury. 

The  court  rendered  Judgment  finding  that 
the  plaintlflT  was  the  ovmer  In  fee  simple  of  the 
premises  described  In  the  declaration,  and  that 
the  defendant  was  guilty  of  wrongfully  tak- 
ing and  withholding  from  the  plaintiff  the 
possession  of  said  premises.  The  village  filed 
Its  motion  to  set  aside  the  findings  of  the  court 
and  for  a  new  trial,  which  motion  was  denied; 
and  the  denial  thereof  was  excepted  to.  By 
Its  judgment  the  court  adjudged  that  the 
plaintiff.  Burr,  as  owner  In  fee  simple,  have 
and  recover  of  the  village  the  premises  describ- 
ed In  the  declaration,  and  that  the  plaintiff 
have  a  writ  of  possession  therefor.  The  pres- 
ent appeal  Is  prosecuted  from  such  Judgment. 
The  Judgment  was  rendered  at  the  January 
term,  1888,  of  the  circuit  court;  and  60  days 
from  the  date  of  the  Judgment  were  given  to 
the  village  to  tender  and  file  Its  bill  of  excep- 
tions. The  biU  of  exceptions  was  filed  on 
February  22,  1898. 

The  plaintiff,  to  sustain  his  action.  Intro- 
duced In  evidence  a  quitclaim  deed  from  Sam- 
uel T.  Howe  and  wife  to  E.  B.  Purcell,  dated 
January  10,  1896,  acknowledged  and  recorded 
on  February  7,1896;  also  a  quitclaim  deed  from 
E.  B.  Purcell  and  wife  to  Howell  Jones,  dated 
.January  20, 1896,  recorded  June  27,1896;  also  a 
quitclaim  deed  from  Howell  Jones  to  himself, 
dated  January  20, 1896,  recorded  June  27, 1896. 
The  three  deeds  above  described  constituted 
the  entire  proof  Introduced  by  the  appellee  to 


show  title  In  himself.  The  record,  as  orig- 
inally filed  in  this  court,  contained  no  oath  or 
affidavit  showing  that  complainant  and  dt^- 
fendant  claimed  from  a  common  source  of 
title.  Section  25  of  the  ejectment  act  pro- 
vides that,  "If  the  plaintiff,  or  his  agent  or  at- 
torney win  state  on  oath,  upon  the  trial,  that 
he  claims  title  through  a  common  source  with 
the  defendant,  It  shall  be  sufficient  for  him 
to  show  title  from  such  common  source,  unless 
the  defendant,  or  bis  agent  or  attorney,  will 
deny,  on  oath,  that  he  claims  title  tlirough 
such  source,  or  will  swear  that  he  claims  title 
through  some  other  source."  1  Starr  &  C. 
Ann.  St  p.  987.  Appellee  claims  that  at  the 
April  term,  1898,  of  this  court  he  obtained 
leave  of  this  court  to  file,  and  did  ffie,  berein, 
as  an  amendment  to  the  record,  an  afiidavli 
showing  one  Samuel  T.  Howe  was  tlie  com- 
mon source  of  title.  It  appears  that,  after 
the  original  record  was  filed  in  this  court  and 
the  case  had  been  docketed  here,  the  appellee 
made  a  motion  in  the  circuit  court  to  axuend 
the  bill  of  exceptions.  At  the  time  when  this 
motion  to  amend  was  made,  the  term  at 
which  the  bill  of  exceptions  had  been  tendered 
and  signed  had  passed,  and  the  00  days  al- 
lowed for  filing  the  bill  of  exceptions  had  ex- 
pired. The  court  below  allowed  the  amend- 
ment upon  an  affidavit  of  one  of  the  attorneys 
of  appellee  that  he  had  read  an  affidavit  as  to 
the  common  source  of  title  upon  the  trial  of 
the  case.  Nothing,  however,  was  shown  to 
the  court  upon  the  motion  to  amend,  from 
which  it  appeared  that  there  was  anything  in 
the  record  to  amend  by.  There  was  no  mark 
upon  the  alleged  affidavit  as  to  the  common 
source  of  title  to  show  that  it  had  been  of- 
fered In  evidence;  and  there  were  no  notes  or 
minutes  of  either  the  Judge  or  the  official  re- 
porter showing  that  such  affidavit  bad  been 
offered.  Under  this  state  of  facts,  the  alleged 
amendment  to  the  biU  of  exceptions  was  Im- 
properly allowed  by  the  trial  court  and  the 
amended  record  filed  herein  is  insufficient  to 
Justify  us  in  basing  any  action  ujion  It  •  "An 
amendment  of  a  bill  of  exceptions.  Incorporat- 
ing evidence  alleged  to  have  been  omitted 
from  the  original  biU  of  exceptions,  should  not 
be  allowed  at  a  term  subsequent  to  that  at 
which  the  trial  was  had,  unless  there  Is  some- 
thing In  the  record  to  amend  by."  Wallahan 
V.  People,  40  111.  103.  An  amendment  of  a  bill 
of  exceptions,  which  is  based  upon  an  affidavit 
filed  by  counsel,  and  not  upon  the  notes  of  the 
official  stenographer,  nor  upon  any  minutes  ' 
kept  by  the  trial  judge,  should  not  be  allowed. 
Railroad  C!o.  v.  Levy,  67  111.  App.  365.  The 
memorial  paper  or  minute  by  which  the  rec- 
ord may  be  amended  must  be  made,  and  pre- 
served as  a  part  of  the  record,  pursuant  to 
law.  An  amended  record  cannot  be  received 
here,  which  shows  affirmatively  that  an 
amendment  to  a  bill  of  exceptions  in  the  court 
below  was  made  upon  the  testimony  of  wit- 
nesses as  to  their  recollection  of  what  evidence 
was  given  on  the  trial.  Dougherty  v.  People, 
118  111.  160,  8  N.  E.  673.    An  affidavit  of  one 
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of  tiie  attorneys  for  the  appellee  that  he  had 
made  and  read  upon  the  trial  an  affidavit  as 
to  the  common  source  of  title  amounts  to  noth- 
ing more  or  less  than  the  testimony  of  a  wit- 
ness ns  to  bis  recollection  of  the  evidence 
which  was  given  on  the  trial.  An  amend- 
ment, based  upon  such  testimony  or  affidavit. 
Is  not  sufficient  Devlne  v.  People,  100  III. 
290;  Hallway  CJo.  v.  Walsh,  100  111.  fl07,  37 
N.  a  1001. 

The  mere  fact  that  the  affidavit  as  to  com- 
mon source  appeared  to  have  been  filed  on 
January  31,  1898,  did  not  justify  the  amend- 
ment to  the  bin  of  exceptions.  The  question 
Is,  did  the  plaintiff  or  his  agent  or  attorney 
state  on  oath  upon  the  trial  that  he  claimed 
title  through  a  common  source?  The  affidavit 
in  the  attempted  amendment  was  not  made  by 
the  plaintiff,  and  does  not  allege  that  the  per- 
son making  It  was  agent  or  attorney  of  plain- 
tiff. If  the  affidavit  made  In  support  of  the 
motion  to  amend  was  anything  more  or  other 
than  has  been  herein  stated,  then  the  order 
allowing  the  amendment  was  insufficient  in 
not  showing  Its  contents.  J^  therefore,  the 
appellee,  upon  the  trial  below,  did  not,  so  far 
as  the  record  filed  in  this  court  shows,  de- 
raign  bis  title  from  the  government,  or  from 
any  source  of  title  shown  by  affidavit  or  oath 
to  be  a  common  source  of  title,  he  is  not  enti- 
tled to  recover;  and  the  Judgment  of  the  trial 
court  was  erroneous.  Accordingly,  the  judg- 
ment of  the  circuit  court  of  Peoria  county  Is 
reversed,  and  the  cause  is  remanded  to  that 
court  for  further  proceedings  In  accordance 
with  the  views  herein  expressed.  Reversed 
and  remanded. 

077  111.  «2«)     ■ 

SCHUSTER  et  al.  v.  SANITARY  DIST.  OF 

CHICAGO. 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

Emikkkt  Domain  — Procbsdi.sos  to  Condemn  — 

SCBMIBSION  TO  Ju«T — AMOUNT  TaKBN- VaLUS— 
AOKEBMENT  Ot  PaRTIKS — PrOO» — EviDBNCE^ 

CiTV  Okdisasos- Photoohapbs— Tkost  Debd— 
VEnouoT— Rbvikw. 

1.  Since  the  exercise  of  discretion  by  a  cor- 
poration authorized  to  condemn  property,  as  to 
the  amount  necessary  for  its  purposes,  cannot 
be  reviewed,  unless  abused,  it  was  not  error  to 
submit  such  proceeding  to  the  jury  without 
proof  that  the  corporation  needed  the  property. 

2.  Where  parties  to  a  condemnation  proceed- 
ing proceeded  to  trial  on  the  theory  that  they 
could  not  agree  as  to  the  compensation  to  be 
paid,  and  the  whole  contest  was  as  to  the  value 
.of  the  property,  an  objection  on  appeal  that 
It  was  not  shown  by  direct  proof  that  they 
could  not  agree  as  to  the  price  is  unavailiufc. 

3.  Subsequent  to  the  adoption  of  an  ordi- 
nance for  the  contlenination  of  property,  the 
owner  divided  and  platted  it  into  city  lots  to 
give  it  a  fictitious  value.  There  was  evidence 
that  the  land  taken,  which  was  described  in  the 
petition  as  18.1  acres,  had  value  only  as  acre 
property,  for  agriculturp,  and  the  jury  were 
permitted  to  view  it.  BM  not  error  to  allow 
evidence  of  its  value  per  aero,  appellant  hav- 
ing been  permitted  to  fix  its  value  hy  the  lot. 

4.  In  proceedinRs  to  condemn  land  for  a  pub- 
lic improvement,  the  ord<nan<'e  locating  the  line 
of  such  proposed  improvement  over  the  prem- 
ises sought  to  be  condemned  is  admissible. 


5.  Evidence  of  engineers  that  property  sought 
to  be  condemned  for  public  use  was  subject  to 
inundation,  and  photographs  of  the  premises  at 
the  time  of  an  overflow,  are  admissible  on  the 
queBtion  of  value,  as  tending  to  show  its  adapt- 
ability to  the  uses  contended  for  by  the  parties. 

6.  In  proceedings  to  condemn  land,  the 
amount  paid  other  parties  for  adjoining  land 
was  properly  excluded. 

7.  Where  a  trust  deed  was  admitted  In  evi- 
dence on  a  hearing  on  the  question  of  title  to 
land  sought  to  be  condemned,  prior  to  the  sub- 
mission of  the  issue  of  its  value  to  the  jury, 
and  the  facts  of  the  sale  and  the  description  of 
the  property  were  otherwise  fully  proven,  it 
was  not  error  to  exclude  the  deed,  on  the  issue 
of  value. 

8.  Where,  prior  to  submitting  the  issue  of  the 
value  of  property  condemned  to  the  jury,  the 
court  entered  a  preliminary  decree  finding  the 
title  to  the  property  as  laid  out  in  city  lots 
and  blocks,  and  determining  the  amount  due 
each  lienor,  and  the  respective  lots  on  which 
each  lien  attached,  to  which  all  persons  inter- 
ested were  made  parties,  and  no  one  objected 
thereto,  the  verdict  of  the  jury  assessing  the 
aggregate  value  of  the  lots  in  groups  according 
to  ownership  and  iucumbra/ices  thereon.  In- 
stead of  specifying  the  amount  due  each  incum- 
brancer, was  not  erroneous,  since  the  money 
paid  could  be  properly  distributed  by  the  court 
according  to  the  decree. 

9.  A  finding  of  a  jury  as  to  the  value  of  prop- 
erty in  condemnation  proceedings,  based  on  con- 
flicting evidence,  will  not  be  reversed  on  appeal. 

•   Appeal   from   circuit   court.    Will   county; 
John  Small,  Judge. 

Condemnation  proceedings  by  the  sanitary 
district  of  Chicago  against  Mathlas  P.  Schus- 
ter and  others.  From  a  judgment  In  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Meers  &  Barr,  for  appellants.  Haley  & 
O'Donnell,  for  appellee. 

B06GS,  J.  This  Is  an  appeal  from  tbe 
Judgment  of  the  circuit  court  of  Will  county 
awarding  the  prayer  of  the  petition  of  the  ap- 
pellee district,  under  the  eminent  domain  act. 
for  the  condemnation  of  certain  real  estate  be- 
longing to  appellants. 

It  was  ruled  In  City  of  Chicago  v.  Wright, 
CO  111.  318,— and  that  ruling  was  approved  in 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Town  of  Lake, 
71  m.  333,  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Chicago  &  W.  L  R.  Co.,  97  UI.  506,  and  Smith 
▼.  RaUroad  Co.,  105  111.  511,— that  the  courts 
will  not  inquire  into  the  necessity  or  propriety 
of  the  exercise  of  the  right  of  eminent  do- 
main by  a  corporation  having  tbe  power  to 
condemn  property;  and  in  Smith  v.  Railroad 
Co.,  supra,  it  was  decided  a  corporation  hav- 
ing such  power  must  be  permitted  to  judge  for 
Itself  what  amount  of  land  is  necessary  for  Its 
purpose,  subject  to  the  authority  resting  in 
the  courts  to  restrain  any  abuse  of  the  power 
in  that  respect.  In  view  of  the  fact  that  noth- 
ing appeared  to  Indicate  there  was  such  an 
abuse  of  the  power,  these  adjudications  an- 
swer the  complahits  of  the  appellants  that  the 
court  allowed  the  case  to  go  to  the  Jury  with- 
out proof  that  the  district  needed  the  real  es- 
tate in  controversy  for  the  construction  of  the 
channel. 

It  Is  urged  that  It  Is  not  shown  by  direct 
proof  that  tbe  appellee  district  could  not  agree 
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with  the  appellants  as  to  the  compensation  to 
be  paid  for  the  property  sought  to  be  con- 
demned. That  was  a  preliminary  question  to 
be  settled  by  the  court  In  determining  as  to 
the  right  of  the  appellee  company  to  condemn 
the  property.  The  certificate  of  evidence  only 
purports  to  show  the  testimony  produced  upon 
the  Issues  submitted  to  the  jury.  It  is  there- 
fore to  be  assumed  that  the  finding  and  decree 
of  the  court  that  the  appellee  was  entitled  to 
condemn  the  property,  and  the  order  that  a 
Jury  should  be  impaneled  to  determine  the  is- 
sues as  to  the  amount  of  the  just  compensa- 
tion to  be  paid  for  the  property  to  be  con- 
demned, were  authorized  by  adequate  proof. 
Furthermore,  the  appellants  filed  a  cross  pe- 
tition, in  which  they  alleged  that  property  be- 
longing to  them,  but  not  taken,  would  be  dam- 
aged, and  prayed  that  the  compensation  there- 
for should  be  assessed;  and  it  also  clearly  ap- 
peared from  the  testimony  produced  In  behalf 
of  the  respectlre  parties  that  there  was  such 
great  divergence  In  the  views  entertained  by 
the  parties,  respectively,  as  to  the  value  of  the 
property  to  be  taken,  as  to  unmistakably  es- 
tablish that  they  could  not  have  fixed  upon  a 
price  by  voluntary  agreement  Both  parties 
proceeded  in  the  trial  upon  the  theory  that 
they  could  not  agree  as  to  the  compensation 
to  be  paid,  and  the  whole  contest  between 
them  was  as  to  the  value  of  the  property, 
which  they  desired  the  jury  to  settle  for  them. 
As  was  said  in  Ward  v.  Railroad  Co.,  119  Hi. 
287,  10  N.  E.  36o,  when  the  same  point  was 
urged  upon  a  record  In  no  material  respect 
distinguishable  from  the  record  In  this  case, 
it  would  have  been  Idle  to  offer  direct  testi- 
mony on  the  point. 

The  petition  described  the  property  to  be 
taken  by  metes  and  bounds,  and  alleged  that 
the  premises  described  contained  18.1  acres, 
more  or  less.  The  appellants  contended  that 
the  land  described  was  a  portion  of  an  addi- 
tion to  the  town  of  Lockport  called  "Rose- 
dale,"  and  that  the  premises  described  wei'e 
certain  lots,  blocks,  streets,  and  alleys  of  the 
said  addition.  The  appellee  district  adopted 
an  ordinance  March  30,-1802,  locating  its  right 
of  way  over  said  premises;  and  the  alleged 
subdivision  of  the  premises  Into  blocks,  lots, 
streets,  and  alleyd  was  made  some  two  or 
more  years  thereafter.  Appellee  contends  that 
the  alleged  subdivision  was  for  the  purpose  of 
giving  the  property  a  fictitious  value,  and  that 
It  was  in  fact  of  value  only  as  acre  property. 
It  Is  complained  that  the  court  allowed  the  ap- 
pellee to  Inquire  as  to  the  value  of  the  prem- 
ises by  the  acre.  The  court  also  permitted 
the  appellants  to  fix  the  value  of  the  prop- 
erty by  the  lot,  and  the  Jury  visited  and  In- 
spected the  premises.  We  find  preserved  in 
the  record  testimony  tending  very  strongly  to 
show  that  the  property  has  value  only  as  acre 
property,  or  for  the  purposes  of  agriculture  or 
pasturage.  In  view  of  the  fact  that  the  prop- 
erty had  been  subcllvlded  into  lots  and  blocks 
after  the  appellee  district  had  adopted  an  ordi- 
nance selecting  it  as  for  condemnation  for  the 


uses  and  purposes  of  the  district,  and  In  view 
of  the  evidence  tending  to  show  that  the  prem- 
ises were  adapted  only  for  other  purposes  than 
city  or  town  lots,  and  in  the  fwther  view  of 
the  contention  of  the  appellee  district  that  the 
ulterior  purpose  of  the  subdivision  was  to  se- 
cure a  fictitious  valuation  of  the  property 
when  condemned,  we  think  the  court  correct- 
ly ruled  that  the  jury  might  hear  and  con- 
sider evidence  as  to  the  value  of  the  land  as 
acre  property,  as  agricultural  or  pasturage 
lands,  and  as  town  and  city  property.  The 
facts  which  such  testimony  disclosed  to  the 
jury  legithnately  bore  upon  a  question  of  the 
actual  value  of  the  premises,  and,  when  sup- 
plemented by  a  view  of  the  premises  by  the 
jury,  there  seems  no  ground  for  the  contention 
that  the  owners  of  the  groimd  were  prejudiced 
by  the  proof  of  which  appellants  complained. 

In  tliis  same  connection  we  may  add.  In 
view  of  the  issue  before  the  jury,  that  It  was 
not  error  to  receive  In  evidence  the  ordinance 
adopted  by  the  appellee  district  March  30, 
1892,  locating  the  line  of  the  right  of  way  of 
the  improvement  the  district  was  engaged  in 
making  over  and  on  the  premises  here  sought 
to  be  condemned. 

Xor  do  we  see  any  force  In  the  objections 
Intei-posed  to  the  Introduction  of  the  testi- 
mony of  engineers  In  the  employ  of  the  ap- 
pellee district  tending  to  show  that  the 
premises  in  question  were  subject  to  be  over- 
flowed by  the  Desplalnes  river,  or  to  the  In- 
troduction of  photographs  of  the  premises 
taken  at  the  tim^  of  an  overflow.  That  the 
premises  were  subject  to  inundation  was  an 
element  proper  for  consideration  upon  the 
question  of  Its  value,  whether  devoted  to  the 
purposes  of  farming  or  grazing,  or  used  as 
town  or  city  lots,  as  sites  for  residences  or 
business  houses.  While  the  question  to  tie 
determined  was  the  value  of  the  property 
at  the  date  of  the  filing  of  the  petition,  still 
It  was  proper  to  psrmit  the  introduction  of 
proof  that  the  waters  of  the  river  had  spread 
over  It,  or  portions  of  It,  at  periods  either 
prior  to  or  after  the  filing  of  the  petition. 
Such  proof  tended  to  show  the  value  of  the 
property,  and  Its  adaptability  to  the  uses 
contended  for  by  the  respective  parties,  at 
the  time  of  the  filing  of  the  petition. 

The  court  properly  excluded  proof  as  to 
the  amounts  paid  by  the  appellee  district  to 
other  parties  for  land  adjoining  the  property 
sought  to  be  condemned.  To  have  admitted 
such  proof  would  have  brought  into  the  case 
collateral  Issues  as  to  the  respective  qualities, 
adaptability  to  different  uses  and  purposes, 
situation  as  to  overfiow  from  the  river  of  the 
respective  tracts,  and  perhaps  other  collateral 
questions  wholly  foreign  to  those  to  be  de- 
termined by  the  Jury. 

The  court  also  properly  excluded  from  the 
jury,  as  incompetent  to  be  given  In  evidence 
on  the  Issue  before  them,  a  trust  deed  or 
mortgage  given  by  one  of  the  appellants  to 
another  appellant  for  the  amount  of  the  un- 
paid purchase  price  of  the  greater  niunber 
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of  the  lots.  It  is  urged  that  this  trust  deed 
or  mortgage  was  competent  evidence  of  the 
sale,  and  to  show  the  description  of  the  prop- 
erty and  the  amount  paid  for  It.  The  facts 
of  the  sale,  and  the  description  of  the  prop- 
erty sold,  and  Its  present  ownership,  were 
otherwise  fully  proven,  even  if  the  mortgage 
could  be  deemed  competent  evidence  npon 
these  points.  Furthermore,  the  mortgagor 
testified  as  to  the  amount  paid  or  contracted 
to  be  paid  by  him  for  the  premises  Included 
in  the  mortgage,  and  that  a  deed  and  mort- 
gage were  executed  In  accordance  with  the 
contract.  The  trust  deed  or  mortgage,  and 
the  notes  thereby  secured,  were  received  In 
evidence  by  the  court  upon  a  hearing  had 
upon  the  question  of  title  and  Interest  of 
the  various  parties  in  the  premises,  prior  to 
the  submission  of  the  issue  as  to  value  of  the 
premises  to  the  Jury.  It  had  no  legitimate 
ofiSce  to  serve  In  the  hearing  before  the  Jury. 

The  instructions  of  the  court  are  not  open 
to  the  criticism  that  particular  facts  are 
singled  out  and  given  undue  prominence. 

Prior  to  the  submission  to  the  Jury  of  the 
issue  of  value  or  compensation  to  be  paid, 
the  court  heard  the  evidence  of  the  parties 
as  to  the  title  to  the  premises  and  the  In- 
cumbrances thereon,  and  entered  a  prelim- 
inary decree  finding  the  title  and  ownership 
of  the  property  as  lots  and  bloclcs  in  Rose- 
dale,  and  ascertaining  and  declaring  the 
amount  due,  each  lienor,  and  the  respective 
lots  upon  which  the  Hen  attached.  AU  pax- 
ties  in  interest  were  parties  to  the  cause,  and 
no  one  objected  to  this  finding  and  decree  of 
the  court  The  verdict  of  the  Jury  assessed 
the  aggregate  value  of  the  lots  In  groups, 
according  to  ownership  and  incumbrances 
thereon,  as  directed  by  the  court,  without 
returning  any  finding  as  to  the  amount  of 
the  incumbrances  or  liens  on  any  of  the  lots. 
The  insistence  that  the  Jury  should  have  de- 
termined, and  In  the  verdict  specified,  the 
amount  to  be  paid  each  Incumbrancer  or 
lienholder,  is  not  tenable.  The  amounts  fix- 
ed by  the  verdict,  when  paid,  will  stand  as 
in  place  of  the  lots,  and  the  liens  upon  the 
lots  will  attach  upon  the  money  as  upon  the 
lots.  The  money  will  be  distributed  by  the 
court  under  the  decree  entered  declaring  the 
title  of  the  owners  and  the  interest  of  llen- 
holders,  and  the  money  awarded  as  compen- 
sation for  each  lot  or  group  of  lots  will  be 
first  applied  to  the  discharge  of  the  Incum- 
brance or  lien  upon  such  lot  or  group  of  lots. 
Railroad  Oo.  v.  Chamberlain,  84  111.  333;  Com- 
missioners v.  Todd,  112  111.  379;  Thomas  v. 
Railway  Co.,  104  111.  634,  46  N.  E.  8. 

A  number  of  witnesses  were  produced  in 
behalf  of  the  parties,  and  much  conflicting 
testimony  adduced  bearing  upon  the  question 
of  value  of  the  premises  for  any  and  every 
use  to  which  it  could  be  put,  and  the  Jury 
examined  the  property.  The  conclusion  of 
the  Jury  is  fairly  within  the  range  of  the 
evidence.  It  met  the  approbation  of  the  trial 
Judge,   who   saw   the   witnesses  and   heard 


them  testify,  and  there  is  no  reason  that  we 
should  refuse  to  accept  the  estimate  and  as- 
sessment made  by  the  Jury  of  the  amount  to 
be  paid  as  Just  compensation  for  the  lots. 
The  decree  preserves  the  rights  of  all  parties 
In  interest,  is  free  from  error,  and  is  affirm- 
ed.   Decree  affirmed. 


(178  111.  37) 

CLARK  V.  PEOPLE. 
(Supreme  Court  of  Illinois.    Feb.  7,  1899.) 
Husband  and  Wife — Witnesses — Compbtbkot — 
Evidence— Bdfpici  enct. 
A  witness  appearing  against  accused  test!-  . 
fied  that  she  had  married  hlra,  hut  afterwards 
found  a  written  admission  of  his  that  he  had 
a  wife  living,  which,  being  shown  to  him,  he 
verbally  admitted  to  be  true.     A  witness  who 
had  known  accused  many  years  testifiM  that 
he  knew  the  wife,  and  learned  from  her  neigh- 
bors that  she  was  still  alive.    Accused  testified, 
but  did  not  deny  having  a  wife  living  at  his 
marriage  with  the  witness.    Hdd,  that  the  fact 
of    the    former    wife    living    was    sufficiently 
shown,  80  as  to  render  the  second  woman  com- 
petent to  testify  against  accused. 

Blrror  to  criminal  court,  Coolc  county;  A. 
N.  Waterman,  Judge. 

O.  B.  Clark,  alias  M.  M.  French,  was  con- 
victed of  forgery,  and  he  brings  error.  Af- 
firmed. 

Geo.  E.  Leonard,  for  plaintiff  in  error.  Xid- 
ward  C.  Akin,  Atty.  Gen.  (C.  A.  Hill  and  B. 
D.  Monroe,  of  counsel),  for  the  People. 

WILKIN,  J.  PlalntifT  In  error  was  con- 
victed of  the  crime  of  forgery  on  the  30th 
day  of  March,  1898,  In  the  crhnlnal  court  of 
Cook  county.  The  only  evidence  of  his  guilt 
was  the  testimony  of  a  witness  answering  to 
the  name  of  Mrs.  Frances  Green.  Her  com- 
petency was  questioned,  and  her  evidence  ob- 
jected to,  on  the  ground  that  she  was  the  wife 
of  the  defendant  The  objection  was  over- 
ruled, and  she  was  permitted  to  testify.  The 
only  error  assigned  is  the  correctness  of  that 
ruling. 

It  appeared  from  the  witness'  own  state- 
ment that  a  marriage  ceremony  had  been  per- 
formed between  herself  and  the  defendant  on 
the  1st  day  of  November,  1897,  he  at  that 
time  assuming  the  name  of  George  B.  Clark. 
She  further  testified  that  she  afterwards  learn- 
ed that  his  real  name  was  George  B.  Van 
Fleet,  and  that  he  had,  at  the  time  of  her  mar- 
riage to  him,  a  wife  living  in  the  state  of 
Ohio;  that  about  the  7th  of  December,  1897, 
she  found  In  his  trunk  a  paper,  which  she 
Identified  as  being  in  his  handwriting,  as  fol- 
lows: "My  name  is  George  B.  Van  Fleet. 
Former  residence,  Wakeman,  Ohio,  Huron 
county.  I  left  a  wife  and  family  there  Sep- 
tember 29,  1887,  and  have  not  heard  from 
either  since,  up  to  this  time.  December  13. 
1801.  March  10,  1895.  June  16,  1893.  .4.pril 
25,  1896."  She  also  testified  that  upon  her 
finding  that  paper  he  admitted  to  her  that  he 
was  married  in  Ohio,  and  left  a  wife  there. 
Mai*tin  Denman,  a  witness  who  had  known 
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the  defendant  for  many  years  In  the  state  of 
Oblo,  testified  that  tbe  defendant  was  married 
there,  that  be  knew  the  wife,  that  he  had  re- 
cently left  tbe  neighborhood  In  Ohio  where 
that  wife  resided,  and  tliat  he  learned  from 
her  neighbors  that  she  was  still  alive.  The 
defendant  was  a  competent  witness  in  bis  own 
behalf,  and  testified  upon  the  trial,  but  made 
no  denial  whatever  as  to  his  having  a  wife 
living  in  the  state  of  Ohio  at  the  time  of  bis 
pretended  marriage  with  the  witness  Mrs. 
Green.  We  think  the  evidence  sufficiently  es- 
tablished the  fact  that  on  tbe  1st  day  of  No- 
vember, 1897,  when  be  entered  into  the  mar- 
riage ceremony  with  the  witness,  he  had  a 
wife  living,  from  whom  he  had  in  no  way  been 
legally  separated.  The  law  is  that  where  par- 
ties enter  Into  a  marriage  contract,  and  one 
of  them  has  at  the  time  a  living  spouse,  from 
whom  he  or  she  has  not  been  legally  divorced, 
tbe  marriage  la;  as  to  the  other  party,  abso- 
lutely void.  Cartwright  v.  McGown,  121  111. 
388, 12  N.  E.  737.  "Where  tbp  supposed  mar- 
riage is  Told,  the  alleged  husband  and  wife 
are  competent  witnesses  for  or  against  each 
other,  even  though  they  believe  themselves  td 
be  lawfully  married."  29  Am.  &  Bng.  Enc. 
Law,  633.  The  case  of  Lowery  v.  People,  172 
m.  466,  60  N.  B.  165,  cited  by  counsel  for 
plaintiff  in  error  as  holding  the  witness  in- 
competent, is  not  in  point 

We  think  the  court  below  committed  no 
error  in  overruling  the  objection  to  the  com- 
petency of  the  evidence  of  Mrs.  Green.  The 
judgment  of  conviction  will  accordingly  be  af- 
firmed.   Judgment  affirmed. 

(178  III.  1») 

ZION   CHURCH  OF   STERLING  t. 

MENSCH. 

(Supreme  Court  of  IlUnoia.    Feb.  17,  1809.) 

RBLIOIODS  BoGIBTIBB — MORTQAOE. 

1.  Where  a  mortgage  on  church  property  is 
executed  by  the  trustees  at  the  direction  of  the 
congregation,  as  provided  by  the  general  incor- 
poration act  relative  to  relipious  corporations 
(section  43),  it  is  immaterial  what  faction  mem- 
bers of  the  congregation  voting  therefor  belong- 
ed to;  the  mortKBf^ee  having  no  notice  of  dif- 
ferences in  theological  views  among  the  mem- 
bers. 

2.  A  deed  of  premises  to  a  church  of  a  cer- 
tain religious  association,  to  be  used  and  dis- 
posed of  as  a  place  of  worship,  "subject  to  the 
discipline,  usa^e,  and  ministerial  Appointments 
of  said  church  or  association,  as  from  time 
to  time  authorized  and  declared  by  the  general 
conference  of  said  association  and  the  annual 
conference  in  whose  bounds  the  said  premises 
are  situated,"  does  not  require  the  mortgagee 
in  a  mortgage  given  on  the  premises  by  the 
trustees,  on  direction  of  the  congregation,  aa 
provided  by  statute,  to  talte  notice  of  any  cus- 
tom not  spread  on  the  records  of  the  denomina- 
tion, requiring  the  permission  of  the  annual 
conference  before  a  loan  could  be  made  by  the 
congregation. 

3.  A  note  and  mortiape  given  by  trustees  of 
a  church  beinier  an  indebtedness  of  the  corpora- 
tion, and  not  that  of  the  trustees,  as  shown  by 
resolution  of  the  congregation  authorizing  the 
trustees  to  make  the  loan,  will  be  treated  as 
such,  in  a  proceeding  in  equity  to  foreclose; 
equity  looking  to  the  substance  rather  than  the 
form. 


Appeal  from  appellate  court.  Second  dis- 
trict. 

Suit  by  Clara  A.  Mensch  against  the  Zion 
Church  of  Sterling.  From  a  Jndgmoit  of  the 
appellate  court  affirming  a  decree  for  com- 
plainant (74  lU.  App.  115),  defendant  appeals. 
Affirmed. 

This  is  a  biU  filed  on  October  7, 1S95.  by  the 
appellee,  Clara  A.  Mensch,  against  the  Zion 
Church  of  Sterling,  111.,  to  foreclose  a  mort- 
gage given  by  said  church  to  secure  a  loan  for 
$1,000  made  by  her  to  It  June  24,  1888.  The 
bill  avers  that  the  Zion  Church  of  Sterling, 
HI.,  became  Indebted  to  appellee  in  tbe  stun  of 
11,000,  and  thereupon,  by  its  trustees  (nam- 
ing five  persons),  by  the  authority  given  them 
under  the  statute,  executed  under  tbeir  band 
a  promissory  note  for  $1,000,  due  In  two  years, 
with  mterest  at  6  per  cent,  per  annum;  that, 
to  secure  the  said  note,  said  Zion  Church  b.v 
its  trustees,  under  the  authority  given  by  tbe 
statute,  by  a  mortgage  dated  Jane  24,  1893. 
conveyed  to  appellee  the  land  in  question, 
which  mortgage  was  recorded  on  June  26. 
1893;  that  said  sum  of  $1,000,  with  interest, 
is  due  and  unpaid;  that  by  the  terms  of  the 
mortgage  it  was  provided  that,  in  caae  a  suit 
should  become  necessary  to  foreclose  the  mort- 
gage, appellee  should  be  allowed  a  reasonable 
solicitor's  fee  in  such  suit,  to  be  a  further  lien 
upon  the  premises,  and  the  bill  avers  that  by 
the  filing  of  the  bill  a  certain  amount  has  be- 
come due  (or  such  solicitor's  fee.  Tbe  bni 
avers  that  five  persons  (naming  them)  are  tbe 
board  of  trustees  of  the  church,— made  such 
by  the  church  In  pursuance  of  the  statute. 
The  bill  makes,  as  parties  defendant,  the  Zion 
Church  of  Sterling,  111.,  and  the  five  trustees 
of  the  church  (naming  them).  The  answer, 
not  under  oatli,  denies  the  indebtedness  and 
execution  of  the  note  and  mortgage  by  the 
church,  or  any  one  authorized  by  it,  and  fur- 
thermore denies  the  power  of  the  cfanrcQ  ro 
make  said  note  and  mortgage,  except  vrith  tbe 
consent  of  what  is  called  the  "Evangelical  As- 
sociation of  North  America."  Certain  excep- 
tions were  filed  to  the  answer  and  sustained. 
After  evidence  heard  and  hearing  had.  the 
court  rendered  a  decree  on  October  20,  1S96, 
granting  a  foreclosure,  and  finding  the  amount 
due  to  be  $1,300,  for  principal  and  Interest 
and  for  solicitor's  fees,  and  awarding  costs 
against  appellant.  An  appeal  was  taken  to 
the  appellate  court  The  appellate  court  has 
affirmed  the  decree  of  foreclosure  entered  by 
the  trial  court  The  present  appeal  is  prose- 
cuted from  such  .ludgment  of  affirmance. 

Ritchie,  Esher  &  Woolley,  for  appellant  A. 
A.  Wolfersperger  and  John  O.  Manahan,  for 
appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  property  upon  which  the  mortgage  here 
sought  to  be  foreclosed  rests  was  conveyed  on 
May  13,  1869,  by  one  Mary  Wallace  to  three 
persons  (naming  them),  "trustees  of  Zion 
Church  of  Sterling,  Illinois,  of  the  B^angelica) 
AsEociatiou  of  North  America,  and  their  soc- 
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cessors  In  ofiSce,"  for  an  expressed  considera- 
tion of  1400.  The  deed  of  May  13,  186d,  re- 
cites that  tbe  property  therein  named  is  con- 
veyed "In  tnist  that  said  premises  shall  b« 
used,  kept,  maintained,  disposed  of  as  .a  place 
of  Divine  worship  for  the  use  of  the  ministry 
and  membership,  and  as  a  place  of  residence 
for  the  use  and  occupancy  of  the  preachers,  of 
the  Evangelical  Association  of  North  America, 
subject  to  the  discipline,  usage,  and  ministerial 
appointments  of  said  church  or  association,  as 
from  time  to  time  authorized  and  declared  by 
the  general  conference  of  said  association  and 
the  aimual  conference  in  whose  bounds  the 
premises  are  situated."  On  October  22,  1874, 
the  church  or  congregation  named  In  the  deed 
executed  by  Mary  Wallace  on  May  13,  1868, 
became  incorporated  In  accordance  with  sec- 
tions 35,  36,  and  37  of  the  general  incorpora- 
tion act  in  reference  to  religious  corporations. 
On  the  day  last  named  there  was  filed  for  rec- 
ord in  the  recorder's  office  of  Whiteside  county 
an  affidavit  by  Christ.  Elsie,  subscribed  and 
sworn  to  on  October  21,  1874,  in  which  said 
Christ.  Elsie  did  solemnly  swear  that  at  a 
meeting  of  the  members  of  ZIon  Church  held 
at  Sterling,  in  tbe  county  of  Whiteside  and 
state  of  Illinois,  on  the  7th  day  of  October, 
A.  D.  1874,  for  that  purpose,  the  following 
persons  were  elected,  Christ.  Elsie,  John  Meis- 
ter,  Christ  Schraeder,  Gottlieb  Tetter,  John 
Yetter,  trustees,  according  to  the  rules  and 
usages  of  such  church,  and  that  such  church 
adopted  as  Its  corporate  name  "The  ZIon 
Church  of  Sterling,"  and  that  at  such  meeting 
tbe  affiant  acted  as  secretary.  The  appellant 
remained  a  corporate  body,  organized  in  Uie 
manner  aforesaid,  from  October  22,  1874,  up 
to  the  date  of  the  execution  of  the  mortgage 
herein  sought  to  be  foreclosed,  to  wit,  June  24, 
1893.  No  objection  to  such  organization  ap- 
pears to  have  been  made  by  the  general  or 
annual  conference  of  the  Evangelical  Associa- 
tion of  North  America.  Section  41  of  the  gen- 
eral incorporation  act  provides  that  "upon  the 
Incorporation  of  any  congregation,  church  or 
society,  all  real  and  personal  property  held  by 
any  person  or  trustees  for  the  use  of  the  mem- 
bers thereof,  shall  Immediately  vest  In  such 
corporation  and  be  subject  to  its  control,  and 
may  be  used,  mortgaged,  sold  and  conveyed 
the  same  as  if  it  bad  been  conveyed  to  such 
corporation  by  deed;  but  no  such  conveyance 
or  mortgage  shall  be  made  so  as  to  affect  or 
destroy  the  Intent  or  effect  of  any  grant,  de- 
vise or  donation  that  may  be  made  to  such 
I)erson  or  trustee  for  the  use  of  such  congre- 
gation, church  or  society."  By  virtue  of  sec- 
tion 41,  as  above  quoted,  the  property  convey- 
ed by  Mary  Wallace  to  the  trustees  of  ZIon 
Church  on  May  13,  1869,  Immediately  vested 
In  such  church,  as  a  corporation,  under  its  cor- 
porate name,  "The  ZIon  Church  of  Sterling." 
It  Is  also  true  that  by  virtue  of  said  section 
41  the  corporation  had  the  right  to  mortgage 
the  property  in  question,  the  same  as  though 
It  had  been  conveyed  to  It  by  deed,  Instead 
of  having  been  conveyed  originally  to  the  trus- 


tees of  the  church.  The  only  restriction  up- 
on the  iKiwer  of  the  corporation  to  convey  the 
mortgaged  property  so  deeded  to  it  Is  that  no 
such  conveyance  or  mortgage  shall  be  so  made 
as  to  afTect  or  destroy  the  Intent  or  effect  of 
any  grant  made  to  a  person  or  trustee  for  the' 
use  of  such  congregation,  church,  or  society. 
The  deed  executed  by  Mary  Wallace  on  May 
13,  1869,  Is  claimed  by  tbe  appellant  to  bave 
been  a  grant,  not  for  the  use  of  the  congrega- 
tion, church,  or  society  known  as  "The  ZIon 
Church  of  Sterling,"  but  for  the  benefit  of  the 
Evangelical  Association  of  North  America. 
Section  43  of  the  general  Incorporation  act  pro- 
vides as  follows:  "The  trustees  shall  have  the 
care,  custody  and  control  of  the  real  and  per- 
sonal property  of  the  corporation,  subject  to 
the  direction  of  the  congregation,  church  or 
society,  and  may,  when  directed  by  the  congre- 
gation, church  or  society,  erect  houses  or  build- 
ings and  Improvements,  and  repair  and  alter 
the  same,  and  may,  when  so  directed,  mott- 
gage,  encumber,  sell  and  convey  any  real  of 
personal  estate  of  such  corporation,  and  enter 
into  all  lawful  contracts  In  the  name  of  and 
In  behalf  of  such  corporation:  provided,  that 
no  mortgage,  encumbrance,  sale  or  conveyance 
Shan  be  made  of  any  such  estate,  so  as  to  de- 
feat or  destroy  the  effect  of  any  gift,  grant,  de- 
vise or  bequest  which  may  be  made  to  such 
corporation;  but  all  such  gifts,  grants,  devises 
and  bequests  shall  be  appropriated  and  used 
as  directed  or  intended  by  the  person  or  per- 
sons making  the  same." 

The  testimony  shows  that  the  persons  who 
executed  the  present  mortgage,  being  the  five 
trustees  of  the  church,  had  the  care,  custody, 
and  control  of  the  real  estate  which  was  mort- 
gaged to  appellee.  It  Is  claimed  on  the  part 
of  the  appellant  that  there  was  some  disagree- 
ment between  the  members  of  the  church; 
that  some  of  the  members  of  the  church  be- 
longed to  what  is  known  as  the  "Esher  Fac- 
tion," and  other  members  of  the  church  be- 
longed to  what  is  known  as  the  "Dubs  Fac- 
tion," as  explained  in  Schweiker  v.  Husser,  146 
111.  399,  34  N.  E.  1022;  that  the  "Esherites," 
so-called,  were  decided  by  this  court,  in 
Schweiker  v.  Husser,  supra,  to  be  the  legal 
members  of  the  Evangelical  Association  of 
North  America,  bnt  that  those  members  who 
authorized  the  making  of  tbe  mortgage  here 
In  controversy  belonged  to  the  Dubs  faction, 
and  were  therefore  not  of  the  party  which  the 
courts  had  held  to  be  tbe  legal  denomination. 
It  appears  from  the  evidence  that  appellee  and 
her  agent  who  made  the  loan  for  her  had  no 
notice  of  these  difterences  in  theological  views 
among  the  members  of  the  congregation.  Ap- 
pellee loaned  her  money  to  the  trustees  of  this 
congregation  to  make  Improvements  upon  the 
church  building.  The  church  building  belong- 
ing to  appellant  had  been  burned  down  in 
January,  1S93.  A  small  amount  of  Insurance 
money  was  collected,  and  |1,000  was  borrow- 
ed from  appellee.  The  money  so  borrowed 
and  the  Insurance  money  were  used  in  mak- 
ing Improvements  on  tbe  building,  and  in  re- 
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plenishing  and  refurnisbing  the  churcb.  The 
loan  was  made  by  appellee  aad  her  agent  In 
good  faith,  and  they  were  not  bound  to  take 
notice  of  theological  differences  existing  among 
the  members  of  the  church,  when  the  church 
building  was  controlled  by  an  apparently  well- 
organized  congregation  which  worshiped  there. 
Section  43  provides  that  the  trustees  may, 
when  directed  by  the  congregation  or  church, 
erect  houses  or  buildings  and  improvements, 
and  repair  and  alter  the  same,  and  may,  when 
so  directed,  mortgage  any  real  estate  of  the 
corporation.  In  view  of  this  provision  of  the 
statute,  It  was  undoubtedly  the  duty  of  ap- 
pellee to  see  to  it  that  the  trustees  executed 
the  mortgage  to  her  in  pursuance  of  a  direction 
to  that  effect  given  to  them  by  the  congrega- 
tion. The  proof  shows  that  the  pastor  of  the 
church  gave  notice  on  the  Sunday  preceding 
■Tune  4,  1893,  that  on  the  next  Sunday  there 
would  be  held  a  meeting  of  the  congregation 
to  determine  the  question  whether  the  trustees 
should  be  authorized  to  malce  a  loan  for  the 
re-erection  and  improvement  of  the  church 
building.  In  pursuance  of  the  notice  thus 
given,  a  meeting  of  the  congregation  was  held 
on  June  4,  1893.  The  testimony  shows  that 
the  congregation  consisted  of  only  about  50 
members  when  all  were  present,  and  that  at 
the  meeting  held  on  June  4,  1893,  more  than 
one-half  of  the  congregation  were  present,  and 
that  among  those  present  were  adherents  of 
the  Esher  faction  as  well  as  of  the  Dubs  fac- 
tion. The  minutes  of  the  board  of  trustees 
show  that  at  the  meeting  of  the  congregation 
held  on  June  4,  1893,  one  William  Haglock 
oftered  the  following  resolution,  which,  on  mo- 
tion, was  adopted:  "Resolved,  that  we  author- 
ize the  board  of  trustees  to  make  necessary 
loans  for  improvements,  and  give  a  mortgage 
on  the  church  property  as  security."  When, 
therefore,  appellee  or  her  agent  examined  the 
minutes  of  the  board  of  trustees  of  the  con- 
gregation, they  found  that  the  trustees  were 
expressly  authorized  and  directed  by  the  con- 
gregation to  make  the  loan  In  question. 

This  would  seem  to  settle  the  validity  of  the 
mortgage  here  sought  to  be  foreclosed,  and  the 
Justice  of  the  claim  of  the  appellee  to  the  mon- 
ey secured  by  that  mortgage.  But  appellant 
claims  that  the  mortgage,  under  the  terms  of 
section  43  aforesaid,  could  not  be  given  upon 
the  property,  so  as  to  defeat  or  destroy  the 
effect  of  any  grant  made  to  the  corporation. 
It  is  said  by  the  appellant  that  under  the  deed 
executed  to  the  trustees  of  the  church  on 
May  13,  1869,  by  Mary  Wallace,  the  trustees 
held  the  property  in  trust  for  the  use  of  the 
ministry  and  preachers  of  the  Evangelical 
Association  of  North  America;  that  appellee 
was  bound  to  take  notice  that  the  property 
was  thus  held  In  trust  for  the  benefit  of  said 
Evangelical  Association,  and  not  exclusively 
for  the  benefit  of  the  particular  congregation 
authorizing  the  loan;  aud  that  the  mortgage 
was  made  without  reference  to  the  rights  of 
the  said  association.  The  particular  ground 
upon  which  appellant  bases  the  contention 


that  the  rights  of  the  Evangelical  Association 
were  ignored  is  the  alleged  existence  of  a 
church  usage.  It  is  claimed  that,  according 
to  the  usage  thus  contended  for,  no  congrega- 
tion had  a  right  to  place  a  mortgage  upon  any 
of  Its  property  without  permission  of  the  an- 
nual conference  of  the  association  within 
whose  bounds  the  prop-Jrty  was  located.  The 
statute  authorizes  the  loan  when  the  congrega- 
tion directs  the  trustees  to  make  the  loan. 
But,  In  addition  to  the  requirement  of  the  stat- 
ute, counsel  for  appellant  say  that  appellee 
should  have  seen  to  it  that  the  annrmi  confer- 
ence of  the  Evangelical  Association  of  North 
America  had  given  Its  permission  to  the  trus- 
tees to  make  the  loan  from  her.  The  evidence 
is  conflicting  as  to.  whether  or  not  there  was 
{tny  such  usage  as  Is  claimed,  which  required 
the  granting  of  permission  by  the  anzraal  con- 
ference before  any  church  property  could  be 
mortgaged.  The  circuit  court  evidently  found 
that  no  such  usage  was  establi^ed  by  the 
testimony,  and  we  are  inclined  to  regard  the 
finding  of  the  court  upon  this  question  of  fact 
as  conclusive,  it  not  appearing  that  such  find- 
ing Is  against  the  weight  of  the  evidence.  It 
clearly  appears,  however,  that  neither  appel- 
lee nor  her  agent  had  any  notice  or  knowledge 
of  any  such  usage  as  is  here  contended  for. 
The  provisions  of  the  deed  of  May  13,  1869. 
did  not  contemplate  a  usage  which  depends 
upon  oral  proof  for  its  establishment.  The 
language  of  the  deed  Is,  "Subject  to  the  dis- 
cipline, usage,  and  ministerial  appointments 
of  said  church  or  association,  as  from  time  to 
time  authorized  and  declared  by  the  general 
conference  of  said  association,  and  the  annual 
conference  In  whose  bounds  the  said  premise 
are  situated."  The  usage  here  contemplated 
Is  a  usage  fixed  and  declared  by  the  annual 
conference  or  the  general  conference.  The 
book  of  discipline  of  the  Evangelical  Associa- 
tion of  North  America  was  introduced  in  evi- 
dence In  this  case,  and  is  set  out  in  the  rec- 
ord. We  have  been  pointed  to  no  provision  in 
that  discipline  which  requires  the  permission 
of  the  annual  conference  before  a  loan  could 
be  made  by  a  congregation  for  the  Improve- 
ment of  church  property.  If  any  such  usage 
had  been  authorized  and  declared  by  the  an- 
nual conference  of  the  denomination,  there 
would  be  a  declaration  of  It  In  the  established 
book  of  discipline.  Indeed,  parties  dealing  in 
good  faith  with  a  congregation  of  this  kind 
cannot  be  required  to  take  notice  of  any  ex- 
isting usage  which  is  not  spead  upon  the  rec- 
ords of  the  denomination  itself.  As  no  such 
usage  was  declared  by  either  the  general  or 
annual  conference,  appellee  waa  not  bound  to 
take  notice  of  it  It  follows  that  the  execu- 
tion of  the  mortgage  cannot  be  said  to  have 
had  the  effect  of  defeating  or  destroying  the 
effect  of  the  grant  contained  in  the  deed  of 
May  13,  1869.  The  discipline  authorizes  each 
society  to  elect  a  board  of  trustees  every  one 
two,  or  three  years,  to  consist  of  not  less  than 
three  nor  more  than  nine  persons.  It  will  be 
presumed  that  the  general  or  annual  confer- 
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ence,  having  authorized  the  election  of  truB- 
tees,  intended  them  to  be  such  trustees  as 
should  have  the  usual  statutory  powers, 
among  which  is  the  power  to  mortgage  the 
church  property  when  directed  by  the  congre- 
gation. 

The  proof  clearly  shows  that  the  note  and 
mortgage  given  by  the  trustees  was  the  In- 
debtedness of  the  corporation,  and  not  of  the 
individual  trustees.  This  is  established  by  the 
testimony  already  referred  to,  In  regard  to  the 
adoption  of  the  resolution  by  the  congregation 
authorizing  the  trustees  to  make  the  loan. 
This  is  not  an  action  at  law  upon  the  note  giv- 
en by  the  trustees,  but  this  Is  a  proceeding  In 
equity  to  foreclose  a  mortgage  executed  by  the 
corporation  through  its  trustees.  Equity  looks 
to  the  substance,  rather  than  the  form,  and 
will  here  consider  the  evidence  which  shows 
that  the  corporation  was  intended  to  be  bound, 
and  not  that  the  trustees  were  Intended  to  be 
bound.  Scanlan  v.  Keith,  102  111.  634;  Hypes 
V.  Griffin,  88  HI.  134;  Bank  v.  GiUet,  100  lU. 
254.  The  judgment  of  the  appellate  court  Is 
affirmed.    Judgment  affirmed. 


(177  111.  B87) 

ILI.INOIS  WATCH-CASE  00.  T.  ECAU- 

BERT. 
(Supreme  Conrt  of  Illinois.    Feb.  17,  1899.) 

Patents— Pathent  o»  BoTALTiEa—EsTOPPEi^— Li- 
censee—Excessive  Verdict. 

1.  Where  a  person  manufactured  an  article 
under  a  patented  process,  and  apparently  nnder 
the  patent,  and  paid  royalties  to  the  patentee, 
he  cannot  be  heard  to  say  he  was  not  a  licensee, 
but  a  mere  infringer. 

2.  Where,  in  an  action  for  royalties,  defend- 
ant conld  show  the  exact  amount  due,  but  of- 
fered no  evidence,  and  permitted  a  witness  to 
testify  thereto  from  an  examination  of  its 
bool(s,  it  cannot  complain  of  a  verdict  based 
thereon  beinj;  excessive. 

Appeal  from  appellate  court,  Second  dis- 
trict 

Action  by  Frederic  Ecaubert  against  the 
Illinois  Wateh-Case  Company.  From  a  judg- 
ment of  the  appellate  court  affirming  a  judg- 
ment for  plaintiff  (75  111.  App.  418),  defend- 
ant appeals.    Affirmed. 

Botsford,  Wayne  &  Botsford,  for  appellant 
A.  J.  Hopkins,  P.  H.  Thatcher,  and  F.  A. 
Dolph,  for  appellee. 

PER  CURIAM.  The  following  is  the  opin- 
ion of  the  appellate  court  in  this  case,  deliv- 
ered by  Mr.  Presiding  Justice  Crabtree: 

"This  was  an  action  of  assumpsit,  brought 
by  appellee  against  appellant,  to  recover  the 
amount  alleged  to  be  due  him  for  royalties 
upon  the  manufacture  of  watch  cases  under 
certain  letters  patent  owned  by  appellee.  It 
appears  that  appellee  is  an  inventor,  and 
was  the  owner  of  certain  patents  relating  to 
the  manufacture  of  watch  cases;  that  on 
September  1,  1888,  M.  C.  Eppenstein  &  Co. 
were  manufacturers  of  watch  cases,  and,  de- 
siring to  use  the  processes  covered  by  the  pat- 


ents owned  by  appellee,  a  written  contract  of 
license  was  entered  into  between  appellee 
and  'said  Eppenstein  &  Co.,  whereby  the  hit- 
ter acquired  the  right  to  use  the  patents  of 
appellee  from  and  after  September  1,  1888, 
during  the  life  of  the  patents,  upon  the  pay- 
ment of  certain  royalties  provided  in  the 
contract  Shortly  after  making  this  contract, 
M.  C.  Eppenstein  &  Co.  removed  their  manu- 
facturing business  from  Chicago  to  Elgin, 
where  they  formed  a  cori>oratlon  under  the 
laws  of  this  state,  under  the  name  and  style 
of  'Illinois  Watch-Case  Company,'  being  so 
Incorporated  on  November  24,  1888.  The 
corporation  thus  formed  is  the  appellant  here- 
in. With  the  consent  of  appellee,  appellant 
took  from  said  M.  C.  Eppenstein  &  Co.  all  Its 
tools,  machinery,  stock,  and  good  wUl,  and 
also  all  the  rights  in  the  aforesaid  licenses, 
and  proceeded  to  manufacture  watch  cases 
according  to  appellee's  system,  and  apparently 
under  his  patents.  Appellant  also  from  time 
to  time  remitted  to  appellee  amounts  it  claim- 
ed was  due  him  as  royalties.  Appellee  claims 
a  subsequent  agreement  (called  a  'substitute 
agreement')  was  entered  Into  between  appel- 
lant and  himself  for  the  payment  of  royalties 
on  watch  cases  manufactured  by  appellant 
nnder  appellee's  patents,  and  such  an  agree- 
ment in  writing  was  prpduced  upon  the  trial, 
signed  by  both  parties,  and  dated  January  1, 
1894.  There  Is  a  dlsprte  as  to  whether  this 
agreement  was  ever  In  force,  for  the  reason 
that  after  it  had  been  signed  in  duplicate  by 
appellant  both  copies  were  sent  to  appellee, 
who  never  returned  a  copy  to  appellant  sign- 
ed by  him.  Nevertheless,  appellant  continued 
to  manufacture  watch  cases  and  remit  for 
royalties  as  before,  until  appellee  claimed  he 
had  discovered  that  appellant  was  not  prop- 
erly accounting  for  and  paying  royalties  on 
the  number  of  watch  cases  manufactured. 
After  that  time  he  did  not  use  or  procure  to 
be  cashed  the  checks  or  drafts  sent  him  for 
royalties,  but  brought  this  suit  to  recover 
for  such  royalties  upon  watch  cases  manufac- 
tured by  appellant,  and  which  he  claimed  it 
had  not  properly  accounted  for.  The  cause 
was  tried  by  a  jury,  and  a  verdict  retarned 
In  favor  of  appellee  for  $3,220.07.  Motion 
for  new  trial  being  overruled,  there  was 
judgment  on  the  verdict  and  ap'pellant  prose- 
cutes this  appeal. 

"We  understand  the  position  of  appellant 
to  be  that  It  was  not  a  licensee  of  appellee, 
but  a  mere  infringer  of  his  patents,  and  that 
this  suit  cannot  be  maintained.  Upon  this 
point  we  think  the  evidence  is  ample  to  show 
that  In  the  manufacture  of  watch  cases  un- 
der appellee's  system  and  machinery  it  acted 
as  a  licensee  under  appellee's  patents,  and 
was  so  recognized  by  him.  We  think  both 
parties  have  so  acted  as  to  be  now  estopped 
from  disavowing  or  disclaiming  the  positions 
of  licensor  and  licensee.  Certainly  appellee 
could  not  go  Into  the  federal  courts,  and 
maintain  a  suit  against  appellant  for  in- 
fringement of  his  patents,  after  receiving 
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license  fees  or  royalties;  and  after  paying 
such  fees  and  royalties,  and  having  had  all 
the  benefits  of  a  right  to  manufacture  under 
the  patents,  appellant  cannot  be  heard  to  say 
It  was  not  a  licensee,  but  a  mere  Infringer  of 
appellee's  patents. 

"Complaint  le  made  as  to  the  Introduction 
of  evidence,  as  incompetent;  but  we  thlnlc,  as 
to  this  point,  there  was  no  serious  error. 

"It  Is  also  Insisted  that  the  damages  are 
excessive;  but  inasmuch  as  it  was  In  appel- 
lant's power  to  show  the  exact  number  of 
watch  cases  manufactured  upon  which  roy- 
alties were  due,  and  It  saw  fit  to  put  in  no  evi- 
dence wTiatever  upon  the  subject.  It  should 
not  now  be  heard  to  complain.  The  verdict 
was  based  upon  a  computation  made  by  a 
witness  upon  an  examination  of  appellant's 
books  by  agreement  of  the  parties,  and  It  Is 
not  In  a  position  now  to  question  the  cor- 
rectness of  the  computation,  nor  the  basis 
upon  which  it  was  made.  We  are  not  dis- 
posed to  Interfere  with  the  Judgment  on  the 
ground  that  the  damages  are  excessive. 
Finding  no  serious  errors  In  the  record,  the 
Judgment  will  be  affirmed." 

We  have  given  this  case  a  careful  examina- 
.  tlon,  and  cannot  agree  with  counsel  for  the 
appellant  that  the  Judgment  should  be  re- 
versed for  erroneous  rulings  of  the  trial 
court.  The  rulings  complained  of  consisted, 
in  the  main,  of  admission  of  evidence  offered 
by  the  plaintiff  below,  and  were,  in  our  opin- 
ion, substantially  correct.  The  objections 
urged  are  numerous,  but  an  enumeration  of 
them  would  serve  no  useful  purpose.  Ap- 
pellant offered  no  evidence  on  Its  part,  al- 
though the  matters  complained  of  were  pe- 
culiarly within  the  knowledge  of  its  officers 
and  employes.  No  complaint  is  made  of  any 
ruling  of  the  court  In  Instructing  the  Jury, 
except  In  Its  refusal  to  give  an  Instruction 
asked  by  appellant  (the  defendant  below)  to 
find  the  Issues  for  the  defendant  It  Is  ap- 
parent that  this  Instruction  was  properly  re- 
fused, there  being  sufficient  evidence  upon 
which  to  base  a  verdict  We  are  satisfied 
with  the  opinion  of  the  appellate  court  and 
adopt  the  same  as  an  expression  of  our  own 
views.  The  Judgment  of  the  appellate  court 
Is  affirmed.   Judgment  affirmed. 


(178  III.  84) 

HOME  INS.  CO.  OF  NEW  YORK  v. 
PEORIA  &  P.  D.  RY.  CO. 

(Supreme  Conrt  of  Illinois.    Feb.  17,  1890.) 

FiRB  I1IS0BANOE— COKSTKUOTION  0»  POLIOT. 

A  fire  policy,  providing  a  certain  amount 
Of  insurance  "on  frpight  cars,  •  •  •  the 
property  of  other  roads,  •  »  •  for  which  the 
assured  are  or  may  be  liable,  while  on  the  line 
of  their  road."  insures  the  cars,  and  not  the 
linbility  thereon  of  assured,  a  railroad  company 
doing  a  terminal  business,  ta)<ing  cars  over  its 
tracks  in  a  city  to  tnanufactories  and  elevators; 
the  words,  "for  which  the  assured  are  or  may 
be  liable,"  being  descriptive  of  the  cars,  and 
meaning  such  cars  of  other  companies  on  as- 


snred's  tracks  as  it  had  such  control  of,  or  sadi 
connection  with,  as  that  a  liability  might  ac- 
crue against  it  to  account  therefor. 

Appeal  from  appellate  court  Second  dis- 
trict 

Action  by  the  Peoria  &  Pekin  Union  Rail- 
way Company  against  the  Home  Insurance 
Company  of  New  York.  From  a  Judgment 
of  the  appellate  court  affirming  a  Judgment 
for  plaintiff  (78  lU.  App.  187),  defendant  ap- 
peals.   Affirmed. 

Samuel  B.  Hall  and  Jack  A  Tlchenor,  for 
appellant  Stevens,  Hortou  Sc  Abbott  for  ap- 
pellee. 

B0G6S,  J.  The  appellee  company  brought 
assumpsit  on  an  Insurance  policy  made  and 
delivered  by  the  appellant  company,  insuring 
certain  cars  and  other  property  against  loss 
or  damage  by  fire,  and  recovered  a  Judgment 
In  the  circuit  court  In  the  sum  of  $6,502.90. 
The  Judgment  was  affirmed  by  the  appellate 
court  for  the  Second  district  on  appeal.  This 
Is  an  appeal  to  bring  the  Judgment  of  affirm- 
ance Into  review  In  this  court  In  the  trial 
court  the  cause  was  submitted  to  the  conrt 
without  a  Jury.  The  Judgment  was  for  the 
value  of  38  freight  cars  which  were  destroy- 
ed by  fire  while  on  the  tracks  of  the  appel- 
lee company  during  the  period  covered  by  the 
policy. 

Appellee,  a  railway  corporation,  was  the 
owner  of  certain  railroad  yards  in  and  near 
the  city  of  Peoria,  with  tracks  leading  to  cer- 
tain breweries,  elevators,  etc.,  and  was  en- 
gaged at  the  time  of  the  delivery  of  the  pol- 
icy, and  at  the  time  of  the  destruction  of 
the  property  by  fire.  In  doing  a  switching 
and  terminal  business  In  the  city  of  Peoria, 
receiving  the  cars  of  other  companies  con- 
signed to  and  from  Industries  and  elevators 
on  Its  tracks,  and  carrying  and  storing  such 
cars,  for  charges  to  it  paid,  as  well  as  doing 
a  general  railroad  business.  All  of  the  rail- 
road companies  hereinafter  mentioned  In  a 
quotation  from  the  policy,  except  the  Chica- 
go, Burlington  &  Qulncy  Railroad  Company, 
ran  their  trains  into  the  city  of  Peoria  on 
the  tracks  of  appellee,  and  their  cars  and 
contents  were  delivered  to  appellee  on  the 
arrival  of  such  trains,  to  be  by  It  transfer- 
red or  stored,  as  directed,  for  certain  char- 
ges to  it  paid.  The  railroad  of  the  Chicago, 
Burlington  &  Qulncy  Company  connects  with 
that  of  appellee,  and  the  latter  received  and 
carried  the  former's  cars  consigned  to  it 
from  or  to  any  industry  or  elevator  on  ap- 
pellee's tracks,  making  a  charge  therefor. 
What  was  known  as  the  "Iowa  Elevator" 
was  on  the  tracks  of  appellee,  and  was  one 
of  the  elevators  to  and  from  which  It  carried 
cars  for  other  companies.  The  cars  destroy- 
ed by  fire  were  brought  Into  the  city  of  Peo- 
ria, and  delivered  to  appellee  by  the  compa- 
nies mentioned  In  the  stipulation,  to  be  trans- 
ferred or  stored,  as  directed,  in  the  custom- 
ary and  usual  manner. 

The  particular  provisions  of  the  policy  re- 
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Ued  upon  by  the  appellee  are  oa  follows:  "(44) 
$50,000  on  freight  cars  of  every  description, 
the  property  of  other  roads,  firms,  Individu- 
als, or  oorporations,  for  which  the  assured 
are  or  may  be  Uable,  while  on  the  line  of 
tbelr  road;  the  limit  of  loss,  If  any,  on  any 
one  freight  car  not  to  exceed  $600.  (45)  $20,- 
000  on  passenger  cars,  the  property  of  other 
roads,  firms,  individuals,  or  corporations,  for 
which  the  assured  are  or  may  be  liable  while 
on  the  line  of  their  road;  the  limit  of  loss. 
If  any,  on  any  one  passenger  car  not  to  ex- 
ceed 12,500.  Names  of  roads  owned  or  oper- 
ated by  the  assured  on  the  lines  of  which  the 
above-described  rolling  stock  is  to  be  cover- 
ed, viz.:  Peoria  and  Pekin  Union  Bailway; 
and  upon  the  tracks  of  the  Iowa  Elevator 
Company  at  Peoria,  HI.;  and  also  on  tracks 
known  as  Nos.  5  and  6,  on  property  of  the 
Iowa  Elevator  Company,  said  tracks  owned 
by  the  Iowa  Central  Railway  Company  and 
operated  under  lease  by  the  Peoria  and  Pekln 
Union  Railway  Company;  and  also  on  tracks 
of  Toledo,  Peoria  and  Western  Railway  Com- 
pany in  Peoria." 

The  contention  Is  aa  to  the  true  interpre- 
tation of  these  items,  particularly  item  No. 
44,  as  the  cars  which  were  burned  were 
freight  cars.  The  position  of  the  appellant 
company  is  that  its  undertaking,  according 
to  the  true  interpretation  of  the  policy,  is 
not  to  Insure  the  appellee  company  against 
loss  or  damage  to  the  cars,  but  only  against 
loss  by  reason  of  a  Uability  legally  accruing 
against  the  appellee  company,  if  any,  to  ac- 
count to  the  owners  of  the  cars  for  the  loss 
of  or  damage  to  the  cars  by  fire;  and  that, 
in  order  to  entitle  the  appellee  company  to 
recover,  it  was  essential  that  the  liability  of 
the  company  to  account  and  pay  to  the  own- 
ers of  the  cars  should  be  made  to  appear  by 
the  proof  in  the  same  manner  as  would  be 
necessary  in  an  action  by  the  owners  of  the 
cars  against  it  to  recover  upon  such  liability. 
We  do  not  so  construe  the  policy.  The  words 
and  phrases  employed  in  insurance  'policies 
are  chosen  by  the  insurance  company.  For 
this  reason,  and  perhaps  also  for  other  rea- 
sons. It  has  become  the  settled  rule  of  c<hi; 
struction  that  the  language  of  a  policy  shall 
be  interpreted  most  strongly  against  the  au- 
thor of  the  instrument.  The  words  In  item 
44,  "for  which  assured  are  or  may  be  liable," 
which  we  have  caused  to  be  italicized,  were 
not,  according  to  our  Interpretation,  Incor- 
imrated  Into  the  item  for  the  purpose  of  in- 
dicating that  it  was  the  liability  of  the  as- 
sured to  account  to  the  owners  for  the  cars 
that  were  the  subject  of  the  Indemnity,  but 
for  the  purpose  of  restricting  the  obligation 
of  the  insurer  with  regard  to  the  class  of 
cars  to  be  covered  and  protected  by  the  pol- 
icy. It  was  not  the  Intention  of  the  Insurer 
to  insure  any  and  every  freight  car  belong- 
ing to  "other  roads,  firms,  individuals,  or  cor- 
porations" which  might  be  on  the  line  of  ap- 
p(Ape's  road,  but  only  such  cars  belonging  to 
•n  :h  "other  roads,  firms,  individuals,  or  cor- 


porations" on  appellee's  line  of  road  as  as- 
sured bad  such  control  of  or  such  connection 
with  as  that  a  liability  might  accrue  against 
such  appellee  company  to  account  for  such 
cars  to  the  owners  thereof.  The  phrase  ie 
properly  construed  to  be  descriptive  of  the 
cars  to  be  Insured.  Had  it  been  the  intention 
of  the  insurer  to  Insure  the  liability,  only, 
of  the  assured  to  respond  to  the  demands  of 
the  owners  of  the  cars,  this  Intention  could 
have  been  readily  and  unmistakably  mani- 
fested by  the  use  of  apt  words  and  phrases. 
It  was  a  part  of  the  same  contract  of  insur- 
ance to  insure  the  liability  of  the  assured  to 
respond  to  the  claims  of  owners  of  freight, 
merchandise,  baggage,  etc.,  In  transit  in  and 
on  cars  on  its  line  of  road,  against  loss  by 
fire,  and  the  insurer  found  no  difficulty  In 
clearly  expressing  the  obligation  so  assumed. 
Item  No.  46  in  the  same  policy  is  as  follows: 
"(46)  $20,000  on  the  liability  of  the  assured 
as  common  carriers  and  warehousemen,  in- 
cluding their  interest  aa  owners  for  freight, 
merchandise,  baggage,  and  all  other  property 
(excluding  cotton  on  open  flat  cars  or  pe- 
troleum in  tank  cars)  while  in  transit  In  or 
on  cars  on  the  line  of  the  road  hereby  In- 
sured, and  Its  branches,  spurs,  side  tracks, 
and  yards,  owned  or  operated  by  the  assured 
at  the  date  of  this  policy,"  etc.  So,  if  the 
undertaking  songht  to  be  expressed  In  item 
44,  under  consideration,  had  been  to  insure 
the  liability  of  the  assured  to  account  to  the 
owners  of  cars  for  any  loss  or  damage  which 
might  come  to  such  cars  while  on  the  line 
of  appellee's  road,  it  is  clear  the  author  of 
the  policy  had  the  requisite  command  of  lan- 
guage to  enable  him  to  set  forth  such  under- 
taking in  clear  and  unambiguous  terms. 

Nor  is  the  right  of  recovery  limited  to  such 
cars  as  it  should  be  made  to  appear  by  evi- 
dence the  appellee  company  was  absolutely  le- 
gally liable  to  account  and  pay  for  to  the  own- 
ers thereof.  The  proper  construction  of  the 
policy  in  this  respect  Is  that  all  freight  cars 
consumed  by  fire  while  on  the  line  of  the 
appellee's  road,  and  in  Its  care  and  custody, 
with  respect  to  which  it  had  some  duty  to 
I)erform  of  such  nature  that  It  might  be  char- 
ged with  legal  liability  to  account  to  the  own- 
ers therefor,  or  to  be  subjected  to  claims  and 
demands  to  so  account,  and  to  possible  liti- 
gation growing  out  of  such  claims  and  de- 
mands, were  protected  by  the  policy.  The 
contention  that  the  word  "liable,"  Incorporat- 
ed in  item  44,  means  an  absolute  legal  and 
fixed  liability,  is  not  tenable.  In  Webster's 
Dictionary  the  word  "liable"  is  said  to  refer 
to  a  future  possible  or  probable  happening 
which  may  not  actually  occur.  And  the  same 
lexicographer  further  defines  the  word  as  fol- 
lows: "Exposed  to  a  certain  contingency  or 
casualty,  more  or  less  probable."  The  word, 
as  used  in  the  policy,  does  not  signify  a  per- 
fected or  fixed  legal  liability,  but  rather  a 
condition  out  of  which  a  legal  liability  may 
arise.  The  word,  as  most  frequently  used, 
does  not  necessarily  exclude  the  idea  of  a  con- 
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fjngency.    An  assignor  of  a  negotiable  note 
may,  with  no  Incorrectness  of  speech,  be  said 
to  be  liable  upon  his  assignment;   but  his  ob- 
ligation Is  not  an  absolute  fixed  legal  liabili- 
ty, but  is  contingent  upon  the  financial  con- 
dition of  the  maker,  and  the  exercise  of  dili- 
gence on  the  part  of  the  assignee,  If  diligence 
could  avail  to  secure  payment  of  the  note 
from  the  malcer  thereof.    Law  writers  and 
courts,   without  Improper  use  of  language, 
may  and  do  declare  the  liability  of  a  ware- 
houseman begins  when  the  goods  are  deliver- 
ed, etc.,  and  such  liability  ends  on  the  deliv- 
ery of  the  property  to  the  person  rightfully 
entitled  to  It,  without  being  understood  to 
assert  that  an  obligation  on  the  part  of  the 
warehouseman  to  answer  in  any  manner  haa 
become  fixed  and  absolute.    The  correct  mean- 
ing of  such  expressions  is  that  the  warehouse- 
man has  such  connection  with  the  property 
as  that  a  fixed  liability  may  arise.    The  Itali- 
cized phrase  in  said  Item  44  was  intended  to 
indicate  that  the  policy  was  to  protect  cars  to 
which  the  appellee  should  bear  such  relation 
as  to  become  charged  with  the  performance 
of  duties  which  might  Involve  a  fixed  legal 
liability.    All  cars  as  to  which  appellee  owed 
such  duty  were  covered,  and  no  more  was 
required  than  that  the  evidence  should  estab- 
lish the  existence  of  such  relation  of  the  ap- 
pellee company  to  the  cars.     That  relation 
established,  it  Is  well  settled  that  an  insurable 
Interest  rested  In  the  appellee  company;  that 
it  might  lawfully  Insure  the  cars  In  its  own 
name,  and  sue  for  and  recover  the  value 
thereof  if  destroyed  by  fire,  holding  the  ex- 
cess ovw  its  own  interest  In  the  property  for 
the  benefit  of  those  who  had  Intrusted  the  cars 
to  It    Fire  Ins.  Ass'n  v.  Merchants'  &  Miners' 
Transp.  Co.,  66  Md.  347,  7  AtL  905;  Calif omia 
Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387, 
10  Sup.  Ct.  365;   Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527;   Slter  v.  Morrs, 
13  Pa.  St  218;    Hope  Oil  Mill  Compress  & 
Mfg.  Co.  V.  Phoenix  Assur.  Co.,  74  Miss.  320, 
21  South.  132;    Snow  v.  Carr,  61  Ala.  363; 
Hough  V.  Insurance  Co.,  36  Md.  432;   Baxter 
v.  Insurance  Co.,  11  Blss.  306,  12  Fed.  481. 
The  trial  court  ruled  correctly  in  passing  upon 
the  propositions  of  law  applicable  to  the  case. 
The  Judgment  of  the  appellate  court  is  con- 
clusive on  all  questions  of  fact  and  that  judg- 
ment is  afiirmed.    Judgment  affirmed. 


(ITS  III.  187) 

NORTH  CHICAGO  ST.  R.  CO.  v.  BROWN. 
(Supreme  Court  of  Illinois.    Feb.  17,  1809.) 

Uarrieks  —  Street    Railroads  —  Conthibdtort 

Neolioence  —  iNSTKUCTiovs  —  Error 

Cored— Damages— Plbadino. 

1.  Where  plaintiff  did  not  begin  to  alight 
from  defendant's  car  until  it  had  stopped,  and 
when  it  stopped  slie  was  holding  on  with  both 
hands,  and  had  one  foot  to  the  ground,  and  the 
car  jerked  after  she  put  the  toot  on  the  ground, 
and  before  she  had  time  to  lift  the  other  foot 
she  exercised  ordinary  care. 

2.  If  an  instruction  that  if  plaintiff,  while 
a'ighting  from  defendant's  car,  was  using  rea- 


sonable care,  and  defendant  negligently  caused 
the  car  to  be  set  in  motion,  and  plaintiff  was 
thereby  injured,  the  jury  shonid  find  defendant 
guilty,  is  objectionable  in  omitting  the  question 
wheuier  the  negligence  of  plaintiff  was  the 
proximate  cause  of  the  injury,  the  objection  is 
obviated  by  a  subsequent  instruction  that  if 
plaintiff  was  negligent  in  alighting,  and  such 
negligence  was  the  canse  of  tlie  injury,  a  ver- 
dict of  not  guilty  should  be  returned. 

3.  If  such  instruction  is  objectionable  in  not 
defining  "reasonable  care,"  tlie  objection  ia  ob- 
viated by  a  subsequent  instruction  that  a  per- 
son attempting  to  alight  from  a  street  car  is 
bound  to  use  ordinary  care  to  avoid  injury, 
under  any  and  all  circumstances,  and  if  she 
fails  to  use  such  care,  and  is  injured  by  reason 
thereof,  she  cannot  recover. 

4.  In  an  action  for  personal  injuries,  a  recov- 
ery for  any  disabiUty  rendering  plaintiff  less 
capable  of  attending  to  her  business  may  lie 
had  without  an  averment  of  special  damage, 
where  plaintiff  is  a  common  laborer,  since  the 
damages  necessarily  result  from  the  injury. 

Appeal  from  appellate  court  First  district 
Action  by  Sarah  B.  Brown  against  the 
North  Chicago  Street-Railroad  Company. 
From  a  judgment  of  the  appellate  court  (76 
'IlL  App.  654),  affirming  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Egbert  Jamleson  and  John  A.  Rose,  for  ap- 
pellant. Lynden  Evans  and  Amd  &  Amd 
(Frederick  Amd,  of  counsel),  for  appellee. 

CRAIG,  J.  This  was  an  action  brought  by 
Sarah  B.  Brown  to  recover  for  a  personal  In- 
jury alleged  to  have  been  sustained  through 
the  negligence  of  the  North  Chicago  Street- 
Railroad  Company.  The  declaration  contain- 
ed one  count.  In  which  It  was,  in  substance, 
alleged  that  on  February  15,  1891,  the  plahi- 
tlff  was  a  passenger  on  one  of  the  defendant's 
Lincoln  avenue  cable  cars,  and  that  upon  its 
arrival  at  Larrabee  street,  while  the  plaintiff, 
who  was  exercising  all  due  care  and  diligence 
on  her  part  was  about  to  alight  the  defend- 
ant negligently  caused  the  car  to  be  sudden- 
ly started,  throwing  her  to  the  ground,  where- 
by she  was  greatly  cut  bruised,  hurt  and 
wounded,  and  her  hip  was  broken,  and  she  be- 
came sick,  sore,  lame,  and  disordered,  and  so 
remained  from  thence  hitherto,  during  all  of 
which  time  she  suffered  great  pain,  and  was 
j>revented  from  attending  to  the  transaction 
of  her  affairs,  and  was  obliged  to  lay  out  ana 
did  lay  out,  large  sums  of  money  In  and  about 
endeavoring  to  be  healed,  to  the  damage,  etc. 
To  the  declaration  the  defendant  pleaded  the 
general  issue,  and  on  a  trial  plaintiff  recoveired 
a  Judgment  for  $5,000,  which,  on  appeal,  wfts 
affirmed  in  the  appellate  court 

The  court  gave  three  Instructions  for  the 
plaintiff,  and  a  reversal  of  the  judgment  la 
asked  on  the  alleged  ground  that  the  first  and 
third  instructions  are  erroneous.  They  are  as 
follows:  "(1)  If  the  Jury  believe,  from  the 
evidence  in  this  case,  that  the  defendant  con- 
trolled and  operated,  for  the  purpose  of  car- 
rying passengers  for  hire,  certain  street  cars 
upon  Lincoln  avenue,  in  the  city  of  Chicago, 
Cook  county,  Ulinoia,  and  that  the  plaintiff,  on 
or  about  the  16th  day  of  February,  1891,  was 
a  passenger  for  btare  on  one  of  the  said  cars 
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of  the  defendant,  and  that  the  defendant,  by 
its  servant,  caused  the  said  car  to  be  stopped 
for  the  purpose  of  allowing  passengers  to 
alight  therefrom,  and  the  plaintiff  was  in  the 
act  of  alighting  from  said  car  while  said  c£r 
was  so  stopped,  and  while  In  -the  act  of  alight- 
ing from  said  car  was  using  all  reasonable 
care  and  caution  to  avoid  the  injury  complain- 
ed of  In  the  declaration,  and  that  the  defend- 
ant, through  its  servant,  negligently  and  care- 
lessly caused  said  car  to  be  set  In  motion  while 
the  plaintiff  was  so  alighting  from  said  car, 
and  that  thereby  the  plaintiff  was  Injured; 
then  the  Jury  should  find  the  defendant  guilty. 
(3)  The  court  instructs  the  Jury  that  if,  under 
the  evidence  and  the  Instructions  of  the  court, 
the  Jury  find  the  defendant  guilty,  then,  in 
assessing  the  plaintiffs  damages,  the  Jury  may 
take  into  consideration,  not  only  the  loss  and 
immediate  damage  arising  from  the  Injury  re- 
ceived at  the  time  of  the  accident,  but  also 
the  permanent  loss  and  damage,  if  any  is  prov- 
ed by  the  evidence,  arising  from  any  disability 
resulting  to  the  plaintiff  from  the  injury  in 
question,  which  renders  her  less  capable  of 
attending  to  her  business  than  she  would  have 
been  if  the  Injury  had  not  been  received." 

It  Is  insisted  in  the  argument  that  there  is 
no  evidence  whatever  in  the  record  tending  to 
prove  that  the  plaintiff  was  In  the  exercise 
of  ordinary  care  at  the  time  of  the  accident, 
and  for  this  reason  the  first  instruction  was 
erroneous.  It  may  l>e  conceded  that  plaintiff 
could  not  recover  unless  she  was  In  the  ex- 
ercise of  ordinary  care  at  the  time  of  the  ac- 
cident, and,  if  there  was  no  evidence  what- 
ever In  the  record  tending  to  show  ordinary 
care  on  her  part,  the  argument  that  there  was 
no  evidence  upon  which  the  instruction  could 
be  predicated  might  be  regarded  as  well  taken. 
But,  upon  an  examination  of  the  record,  It  will 
be  found  that  there  is  evidence  tending  to 
prove  ordinary  care  on  the  part  of  plaintiff. 
She  testified  that,  when  the  conductor  called 
out  Webster  avenue  and  Larrabee  street,  she 
got  up,  and  stepped  out  on  the  platform,  with 
a  view  to  getting  off  the  car.  "The  car  had 
crossed  Webster  avenue  when  I  went  out  on 
the  front  platform.  Then  it  came  to  a  stop. 
I  was  on  the  lower  step  of  the  grip  when  it 
stopped.  When  I  saw  that  the  car  was  stop- 
ped, I  got  off.  There  was  no  motion  of  the 
car.  I  was  particular.  When  the  car  stop- 
ped, I  was  holding  with  both  hands,  and  I  had 
one  foot  to  the  ground.  Just  as  soon  as  the 
car  stopped  I  put  my  foot  on  the  ground. 
When  I  put  my  foot  on  the  ground  I  did  not 
release  my  hold  with  my  hands,  but  when  I 
was  about  to  lift  the  other  foot  the  car  Jerked 
before  I  bad  time  to  lift  it"  If  the  car  stop- 
ped as  the  witness  testified  it  did,  she  had  a 
right  to  presume  it  would  not  start  up  until 
she  had  sufilcient  time  to  get  off,  and,  acting 
on  this  presumption,  she  was  Justified  in  step- 
ping off  as  she  did. 

It  is  also  claimed  that  the  Instruction  en- 
tirely omits  the  question  as  to  whether  the 
negligence  of  plaintiff  was  the  proximate 
62N.S].-6e 


cause  of  the  injury;  also  that  it  requires  of 
plaintiff  reasonable  care,  but  does  not  in- 
struct the  Jury  as  to  what  is  reasonable 
care.  If  the  instruction  was  not  technically 
accurate  in  the  respects  mentioned,  the  ob- 
jections are  obviated  in  other  instructions 
given  by  the  court  In  defendant's  instruc- 
tion No.  6  the  Jury  were  plainly  told  that  if 
they  believed  from  the  evidence  that  the 
plaintiff  was  negligent  and  such  negligence 
was  the  cause  of  the  injury,  they  should  re- 
turn a  verdict  of  not  guilty.  In  Instruction 
No.  7  the  Jury  were  told  that  "a  person  at- 
tempting to  alight  from  a  street  car  Is  bound, 
under  any  and  ail  circumstances,  to  use  or- 
dinary care  and  caution  to  avoid  Injury  to 
herself,  and  if  she  fails  to  use  such  care, 
and  is  injured  by  reason  thereof,  the  owner 
of  the  car  cannot  be  held  liable  for  such  in- 
Jury." 

In  regard  to  the  third  instruction,  it  is  said 
there  is  no  allegation  In  the  declaration  of 
special  damage  resulting  to  plaintiff  from 
her  incapability  of  attending  to  her  busi- 
ness, and  hence  it  is  claimed  that  the  in- 
struction was  erroneous  in  Informing  the 
jury  that  they  might  take  into  consideration, 
in  assessing  plaintiff's  damages,  her  perma- 
nent loss  and  damage  resulting  from  the  in- 
Jury,  which  rendered  her  less  capable  of  at- 
tending to  her  business  than  she  would  have 
been  If  the  Injury  had  not  been  received. 
We  do  not  regard  the  instruction  erroneous. 
The  plaintiff  was  a  common  laborer.  The 
declaration  avers  that  plaintiff  was  prevent- 
ed "from  attending  to  the  transaction  of  her 
affairs,"  and  plaintiff  testified  that  she  w&s 
housekeeper  for  Mr.  Thomas,  doing  wash- 
ing, scrubbing,  baking,  and  ironing,  and  that 
she  received  for  the  same  $10  a  mouth  and 
her  board.  No  objection  was  made  in  the 
trial  court  to  the  introduction  of  this  evi- 
dence. The  damages  which  plaintiff  sus- 
tained because  of  her  incapacity  to  continue 
work  were  such  as  necessarily  resulted  from 
the  act  complained  of,  and  iq  such  a  case  spe- 
cial damage  need  not  lie  'averred.  As  is 
properly  said  in  appellee's  brief,  it  Is  only 
in  that  class  of  cases  where  the  damages  are 
not  the  necessary  result  of  the  act  complain- 
ed of,  and  are  therefore  not  implied  In  law, 
that  they  must  be  specially  averred,  such  as 
loss  of  profits,  a  particular  engagement  etc. 
In  Railroad  Co.  v.  Meech,  163  lU.  305,  45  N. 
E.  290,  In  disciisslng  a  similar  question,  we 
said  (page  314,  163  III.,  and  page  293,  45  N. 
E.):  "The  rule  deduclble  from  the  cases  in 
this  state  Is  that  in  order  to  recover  com- 
pensation for  inability  to  work  at  the  plain- 
tiff's ordinary  and  usual  employment  or  busi- 
ness, all  that  is  necessary  in  the  declaration 
is  the  general  averment  of  such  inability 
caused  by  the  injury,  and  consequent  loss 
and  damage,  and  that  proof  of  his  particular 
employment  or  business,  and  of  his  ordinary 
wages  or  earnings  therein,  is  admissible  in 
evidence  under  such  general  averment;  but 
that  when  it  la  sought  to  recover  for  loss 
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of  profits  or  earnings  that  depend  upon  the 
performance  of  a  special  contract  or  engnge- 
ment,  then  these  special  and  particular  dam- 
ages, and  the  facts  on  which  they  are  based, 
must  be  set  out  In  the  declaration.  The  dis- 
tinction we  have  noted  may  be  a  relaxation 
of  the  common-law  rule,  but  it  is  founded 
upon  the  precedents  to  be  found  In  our  Re- 
ports." The  Judgment  of  the  appellate  court 
will  be  affirmed.    Judgment  affirmed. 


(176  lU.  BOl) 
CICERO  A  P.  ST.  BY.  CO.  t.  Cm  OF 

CHICAGO.i 
(Supreme  Court  of  IlUnois.    Oct  24,  1898.) 

MOHIOIPAI.    iMPBOTEMBNTg— ASSBSSMHNT— Prop- 
BBTT  SCBJEOT. 

1.  Under  City  and  Village  Act,  art.  9,  anthor- 
izing  special  assessments  for  local  improve- 
mcnts  on  property  contiguons  thereto,  the 
tracks  and  right  of  way  of  a  street-railroad 
company  in  a  public  street  may  l>e  assessed  for 
contiguous  local  improvements  therein;  and 
this,  even  where  its  franchise  is  only  an  ease- 
ment for  a  term. 

2.  Revenue  Law  (Rev.  St  1898,  c.  120)  | 
16,  providing  that  the  track,  road,  or  bridge  of 
street-railroad  companies  shall  be  deemed  per- 
sonal property,  and  assessed  as  such  in  the 
town  or  district  where  located  or  laid,  does  not 
prevent  the  assessment  of  the  track  and  right 
of  way  of  a  street  railroad  for  contiguous  local 
improvements. 

Appeal  from  Cook  county  court;  Robert  H. 
Ijovett,  Judge. 

Proceedings  by  the  city  of  Qilcago  against 
the  Cicero  &  Proviso  Street-Ballway  Com- 
pany to  confirm  a  special  assessment  for  a 
local  Improvement  From  a  judgment  of 
confirmation,  objector  appeals.    Affirmed. 

Egbert  Jamieaon  and  John  D.  Adair,  for 
appellant  Charles  S.  Thornton,  Corp.  Coun- 
sel, and  John  A.  Blay,  for  appellee. 

ORAIO,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Oook  county 
confirming  a  special  assessment  levied  by  the 
city  of  Chicago  to  pay  the  cost  of  an  im- 
provement for  constructing  a  vitrified  tlle- 
pipe  sewer  in  (among  other  streets)  West 
Lake  street,  from  South  Forty-Eighth  ave- 
nue to  South  Fifty-Second  avenue.  In  the  city 
of  Chicago,  as  part  of  a  connected  system  of 
sewers.  The  commissioners  assessed  npon 
"the  right  of  way,  right  of  occupancy,  fran- 
chise, and  interest  of  the  Olcero  &  Proviso 
Street-Rallway  Company  In  West  Lake  street, 
from  South  Forty-Eighth  avenue  to  South 
Fifty-Second  avenue,"  the  snm  of  1120.67. 
The  Olcero  &  Proviso  Street-Rallway  Com- 
pany appeared  in  the  county  court  and  filed 
several  objections  to  the  confirmation  of  the 
assessment;  but,  on  the  hearing,  but  one  ob- 
jection was  relied  upon,  viz.  that  the  right 
of  way  was  not  assessable  under  the  laws  of 
the  state  of  Illinois;  and  that  Is  the  only 
question  relied  upon  here. 

It  appeared  on  the  hearing  that  the  street- 

1  Rehearing  denied  December  IS,  1898. 


railway  company  had  constructed  Its  tracks 
in  the  street  in  question  under  an  ordinance 
passed  by  the  town  of  Cicero  oa  April  27, 
1889,  whereby  It  was  authorized  to  construct 
Its  tracks  and  oiterate  Its  line  of  road  in  the 
streets  for  a  period  of  20  years.  It  ia  con- 
ceded in  the  argument  that  the  street-rail- 
way company  is  not  exempt  from  the  levy  of 
special  assessments  upon  its  right  of  way  for 
local  improvements  by  any  provision  of  Its 
charter,  or  by  the  ordinance  under  which  it 
constructed  its  line  of  road;  but  tbe  broad 
claim  is  made  that  neither  tbe  right  of  way. 
right  of  occupancy,  franchise,  or  interest  of 
appellant  is  assessable  for  the  local  Improve- 
ment, because  the  right  of  way,  right  of  oc- 
cupancy, franchise,  and  Interest  In  the  street 
are  not  such  property  as  falls  within  the  pro- 
visions of  the  constitution  or  of  article  9  of 
tbe  city  and  village,  act  The  dty  and  vil- 
lage act  authorizes  corporate  authorities  of 
cities  and  villages  to  make  local  improve- 
ments by  special  assessment  of  oontignons 
property,  and  section  9  of  article  9  of  the 
constitution  declares  that  the  general  assem- 
bly may  vest  the  corporate  anthorldea  of 
cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  ^>ec!al  assess- 
ment of  contiguous  property.  It  Is  not  nor 
can  It  be  successfully,  denied  that  tbe  ties  and 
track  of  appellant  constructed  on  the  street 
and  tbe  right  to  operate  its  line  of  railway, 
are  property  of  a  valuable  character;  and  it 
is  also  true  that  the  property  is  contlgaona. 
within  the  meaning  of  the  constitution  and 
the  statute;  but  It  is  said  that  appellaafs 
property  In  the  street  Is  not  real  estate,  and 
hence  not  liable  to  be  assessed.  It  is  true 
that  the  street-railway  company  did  not  ac- 
quire the  fee  in  the  street,  but  by  the  ordi- 
nance, tbe  street-railway  cmnpany  obtained 
the  right  to  occnpy  and  use  the  street  for  a 
period  of  20  years.  Under  that  grant  It  took 
possession  of  the  street,  constructed  a  road- 
bed, laid  down  Its  ties,  and  fastened  thereon 
its  rails,  and  thus  acquired  the  possession  and 
use  of  the  street  for  the  purpose  of  operating 
Its  line  of  road.  The  franchise  and  the  right 
of  user  constituted  property  of  a  fixed  and 
immovable  character,  like  real  estate;  and. 
so  far  as  that  property  Is  benefited,  no  rea- 
son Is  perceived  why  It  should  not  bear  Its 
Just  proportion  of  the  cost  of  an  Improvement 
In  the  same  manner  and  to  the  same  extent 
as  any  real  estate  which  may  be  contiguons 
to  the  Improvement. 

The  question  Is  not,  however,  a  new  one  In 
this  court  In  City  of  Chicago  v.  Baer,  41  m.  306, 
it  was  held  that  a  stieet-raUway  conq>any  oc- 
cupying a  portion  of  a  street  with  Its  tracks, 
and  the  use  thereof,  was  liable  to  be  assessed 
for  an  improvement  in  the  same  nuumer  as 
other  adjacent  property.  It  is  there  said 
(page  312):  "Now,  it  is  true,  as  urged  by 
coimsel,  that  the  railway  company  has  not  be- 
come the  owner  of  any  portion  of  these  streets 
In  fee,  but  It  has  certainly,  through  Its  diar- 
ter  from  the  legislature  and  its  contract  with 
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the  city,  acquired  a  property  In  them  of  the 
most  valuable  character,  which  neither  the 
legislature  nor  the  city  can  take  away  with- 
out the  consent  of  the  company,  and  capable, 
like  other  property,  of  being  sold  and  convey- 
ed. The  city  council  has  made  a  contract  with 
the  company,  by  which  It  has  granted  to  the 
latter  what  Is  substantially  a  leasehold  Inter- 
est In  a  portion  of  this  street,  for  a  term,  by 
the  original  ordinance,  of  twenty-five  years; 
•  *  •  that  this  franchise  and  this  right  of 
occupancy  together  constitute  a  property,  fix- 
ed and  immovable  In  its  character,  like  realty, 
and  recognized  and  protected  by  the  law  as 
folly  as  a  fee  sbnple  In  land;  that  this  prop- 
erty Is  of  a  character  to  be  substantially  and 
directly  benefited  by  the  proposed  pavement; 
and  that,  In  proportion  as  it  is  thus  benefited. 
It  should  contribute  Its  share  to  the  cost  of  the 
Improvement  in  common  with  the  other  prop- 
erty upon  the  street."  The  rale  laid  down  in 
the  Baer  Case  was  approved  in  Parmelee  v. 
City  of  Chicago,  60  IIL  267.  The  question 
again  arose  in  Chicago  City  Ry.  Co.  v.  City  of 
Chicago,  90  Hi.  678;  and  It  was  there  con- 
tended, as  here,  that  the  street-railway  com- 
pany had  no  such  property  or  title  to  property 
as  would  authorize  an  assessment  upon  it  to 
pay  the  cost  of  an  Improvement;  but  the  court 
approved  the  doctrine  laid  down  in  the  Baer 
and  Parmelee  Cases,  supra,  and  held  that  the 
street-railroad  company  was  liable  to  be  as- 
sessed in  like  manner  as  other  property  own- 
ers. In  Kuehner  v.  City  of  Preeport,  143  111. 
92,  3Z  N.  E.  372,  In  the  discussion  of  the  same 
question.  It  Is  said  (143  lU.  1(M,  32  N.  B. 
376):  "The  diflJculty  apprehended  by  counsel 
In  levying  a  special  tax  upon  the  railway  In 
the  street  proposed  to  be  Improved  does  not 
exist.  It  is  said  that  the  railway  'has  no 
frontage'  upon  the  street,  and  therefore  no 
tax  can  be  levied  thereon  when  the  levy  is 
according  to  frontage  of  contiguous  property. 
The  railway  is  contiguous  to  the  proposed 
street  Improvement,  and  falls  within  the  des- 
ignation of  property  that  may  be  specially  tax- 
ed for  the  making  of  the  local  Improvement. 
Special  taxation  should  be  based  upon,  and  is 
justifiable  only  upon,  the  basis  of  benefits  to 
the  property  taxed  by  the  making  of  the  im- 
provement for  which  It  Is  levied."  In  Light- 
ner  v.  City  of  Peoria,  150  ni.  80,  37  N.  B.  69. 
this  court  again  passed  upon  the  question, 
and  it  was  said  (160  lU.  83,  87  N.  B.  70): 
"That  the  right  of  way  of  the  railways  In  the 
street  proposed  to  be  improved  Is  contiguous 
property,  and  falls  within  the  designation  of 
property  that  may  be  specially  taxed,  was  held 
in  Kuehner  v.  City  of  Freeport,  143  111.  92,  32 
N.  B.  372."  See,  also,  Freeport  St  Ry.  Co. 
V.  City  of  Freeport,  151  lU.  451,  38  N.  E.  137, 
and  Billings  v.  City  of  Chicago,  167  III.  337,  47 
N.  B.  731,  where  the  same  doctrine  Is  recog- 
nized and  approved. 

Under  the  cases  cited,  we  regard  the  ques- 
tion settled  that  a  street-railway  occupying  a 
public  street  Is  liable  to  be  assessed  for  a 
local  improvement  in  the  same  manner  as  oth- 


er property  owners.  Reliance  Is,  however, 
placed  on  section  15  (Rev.  St  1803,  c.  120)  of 
the  revenue  law,  which  provides  as  follows: 
"The  personal  property  of  street-railroad, 
plank-road,  gravel-road,  turnpike  or  bridge 
companies  shall  be  listed  and  assessed  In  the 
county,  town,  district  village  or  city  where 
the  principal  place  of  business  Is  located. 
The  track,  road  or  bridge  shall  be  held  to  be 
personal  property,  and  listed  and  assessed  as 
such  in  the  town,  district  village  or  city  where 
the  same  is  located  or  laid."  The  fact  that 
the  track  of  a  street-railroad  company  may  be 
required  to  be  assessed  as  personal  property 
for  general  taxation  has  no  bearing  on  the 
question.  No  question  in  regard  to  the  as- 
sessment and  collection  of  general  taxes  under 
the  revenue  law  of  the  state  Is  involved  in 
this  case.  The  legislature,  no  doubt  had  the 
right  to  provide.  In  the  assessment  of  property 
for  state,  county,  and  city  purposes,  that  the 
track  of  a  street-railroad  company  might  be 
assessed  as  personal  property,  without  chan- 
ging the  nature  or  character  of  the  property 
when  a  proceeding  might  be  instituted  to 
make  an  assessment  on  contiguous  property  to 
pay  for  a  local  Improvement.  No  reason  is 
perceived  why  for  one  purpose  it  might  not  be 
treated  as  personal,  and  for  the  other  as  real, 
property.  But,  however  that  may  be,  we  are 
satisfied  that  the  property  of  appellant  was, 
within  the  meaning  of  the  law,  contiguous 
property,  and,  as  such,  was  properly  assessed. 
The  Judgment  of  the  county  court  will  be  af- 
firmed.   Judgment  affirmed. 


(m  III.  675) 

GROSS  V.  ARNOLD  et  al. 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

Vbmdob  and  Pukchaseh— Propo8ai< — Witbdraw- 
Ai/— Note— Deli  VEBT. 

1.  Prima  facie,  a  contract  to  buy  land  waH 
not  completed  where  complainants,  before  no- 
tification of  acceptance,  withdrew  an  offer  to 
buy  from  defendant,  which  they  had  embodied 
in  a  writing  and  left  with  hia  employes. 

2.  Leaving  a  note  with  the  payee's  employe, 
as  part  of  an  offer  to  buy  land  from  the  payee, 
is  not  a  delivery  thereof. 

Appeal  from  appellate  court.  First  district 
Suit  by  Mary  B.  Arnold  and  others  against 
Samuel  B.  Gross.  From  a  Judgment  of  the 
appellate  court  afilrmlng  a  decree  for  complain- 
ants (77  UI.  App.  83),  defendant  appeals.  Af- 
firmed. 

Yonng,  Makeel,  Bradley  &  Frank,  for  ap- 
pellant   Strong,  Mllsted  &  BhIe,  for  appellees. 

BOGGS,  J.  The  superior  court  of  Cook 
county  granted  the  prayer  of  a  bill  in  chancery 
by  appellees  to  cancel  a  Judgment  entered  by 
confession  on  a  note  given  by  appellees  to  ap- 
pellant, which  contained  a  warrant  of  attorney 
to  confess  Judgment  thereon.  The  note,  to- 
gether with  other  notes,  was  on  the  4th  day 
of  August  1896,  executed,  and  left  with  cer- 
tain employes  of  the  appellant  as  part  of  a 
proposition  on  the  part  of  the  appellees  to 
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purchase  two  lots  from  appellant,  at  the  price 
of  $3,100.  l"he  superior  court  found,  and  the 
appellate  court  afBrmed  the  finding,  that  the 
appellees  withdrew  the  ofifer  to  purchase  the 
lots  before  same  was  accepted.  The  deter- 
mination of  this  question  of  fact  Is  all  that  is 
necessary  to  the  decision  of  the  controversy. 
We  think  the  chancellor  and  the  appellate 
court  entertained  the  correct  view  as  to  it. 

The  notes  and  writing  mentioned  constl-i 
tuted  a  proposal  on  the  part  of  appellees  to 
buy  the  lots  at  $3,100,  to  be  paid  partly  In 
cash,  balance  on  proposed  deferred  payments. 
Appellant  was  not  present,  and  had  instructed 
his  employes  to  aslc  $3,500  for  the  lots,  and  the 
notes,  and  a  writing  In  the  nature  of  a  propo- 
sition to  buy  the  lots  at  $3,100,  were  prepared 
for  appellant,  and  left  with  his  employes  In  bis 
oflSce.  McDonald,  appellant's  general  superin- 
tendent of  sales  of  lots,  refused  to  accept  the 
offer,  but  held  it  for  presentation  to  appellant. 
Whether  one  Sandford,  another  of  appellant's 
agents,  had  power  to  accept  proposals  for  the 
sale  of  lots  need  not  be  considered,  for  the 
reason  we  do  not  find  In  the  record  any  proof 
that  Sandford  did  accept  the  offer.  On  the 
contrary,  Sandford  drew  the  writing  signed 
by  the  appellees  to  be  presented  to  appellant, 
and  which  was  to  be  signed  by  appellant  If 
he  decided  to  sell,  at  the  price  offered.  Sand- 
ford did  not  assume  to  sign  the  writing  for 
appellant,  but,  as  notary  public,  certified  that 
appellees  aclinowledged  the  execution  of  the 
Instrument  before  him.  This  writing  was  In- 
dorsed "Approved"  by  appellant,  but  not  until 
after  the  bill  herein  had  been  filed  and  while 
the  cause  was  pending  for  hearing.  The  name 
of  appellant,  by  one  "Moore,  as  his  agent," 
appeared  to  this  writing;  but  the  record  does 
not  disclose  when  it  was  written  there,  nor  Is 
there  any  proof  tending  to  show  that  the  ap- 
pellant ever  considered  or  acted  on  the  offer, 
unless  the  fact  he  caused  the  Judgment  to  be 
entered  on  the  note  should  be  considered  as 
an  act  of  acceptance. 

As  stated,  the  notes,  and  the  writings  which 
constituted  the  proposition  to  purchase  the  lots, 
were  left  with  appellant's  employes  on  the 
evening  of  the  4th  day  of  August,  1896.  We 
tlilnk  it  was  satisfactorily  proven  that  the  ap- 
pellees, during  the  night  of  the  4th,  decided 
to  abandon  the  proposed  purchase  of  the  lots, 
and  that  the  agents  of  appellant  were  so  noti- 
fied at  an  early  hoiur  on  the  morning  of  the  5th. 
We  think  it  very  clear  the  proposition  to  pur- 
chase had  not  received  the  attention  of  appel- 
lant prior  to  the  withdrawal  of  the  proposal. 
It  is  not  contended  there  is  any  proof  tending 
to  show  it  had  been  acted  upon  by  the  appel- 
lant. We  attach  but  little  weight  to  the  con- 
tention that  the  appellees  did  not,  on  the  morn- 
ing of  the  5th,  positively  withdraw  the  offer, 
but  only  expressed  an  Inclination  to  do  so, 
and  left  the  matter  open  for  another  day. 
The  better  view  of  the  testimony  on  the  point 
if  that  appellees  bad  reached  a  definite  conclu- 
sion to  abandon  the  proposed  purchase,  and 
that  they  so  aotifled  appellant's  agents.    The 


testimony  of  appellant's  agents  tenda  to 
some  degree  to  show  that  appellees  agreed 
to  consider  the  matter  for  another  day,  but 
we  think  th^  view  of  the  evidence  most 
favorable  to  be  taken  tor  the  appellant  is 
that  appellees  consented  to  his  agents  to  con- 
sider for  another  day  whether  they  would 
come  to  appellant's  office  and  renew  their 
offer.  Appellant's  agents  visited  appellees 
on  the  morning  of  the  6th,  and  nrged  them 
to  buy  one  of  the  lots  if  they  were  not  willing 
to  take  both;  but  appellees,  as  we  think  the 
evidence  shows,  declined  to  proceed  any  fur- 
ther in  the  matter.  We  do  not  find  In  the 
proof  anything  to  Indicate  that  appellant  bad 
been,  even  on  the  morning  of  the  6th,  ad- 
vised that  the  offer  had  been  made  for  the 
property.  The  agent  of  appellant,  who  testi- 
fled  as  to  the  Interviews  with  appellees  on 
the  5th  and  6th  of  August,  did  not  state  that 
appellant  bad  or  would  accept  the  proposition, 
or  even  that  he  had  been  advised  that  the 
offer  had  been  made. 

It  is  familiar  law  that  an  offer  to  enter  into 
an  agreement  may  be  withdrawn  at  any  time 
while  it  remains  unaccepted.  The  proof  hexe 
shows  a  proposal  by  the  appellees,  and  a 
withdrawal  thereof  before  notification  of  ac- 
ceptance. This  prima  facie  establishes  that 
a  contract  was  not  completed.  If  the  ap- 
pellant, In  any  binding  way,  accepted  the 
proposal  before  it  was  revoked.  It  devolved 
on  him  to  prove  such  acceptance.  We  find 
no  proof  of  that  character  In  the  record.  It 
was  shown  that  Sandford  indorsed  the  letters 
"O.  K."  on  the  application  for  the  purchase 
of  the  lots,  but  that  such  indorsement  was 
not  on  the  paper  on  the  evening  of  the  5th 
of  August  was  very  satisfactorily  proven.  It 
is  true,  appellees  placed  in  the  hands  of  the 
appellant's  agent  a  written  proposition  to  buy 
the  lots,  and  also  executed  and  placed  In  the 
hands  of  the  same  agent  the  notes  to  be  given 
as  specified  In  the  written  proposition,  one  of 
which  notes  was  the  note  upon  which  the 
judgment  sought  to  be  canceled  was  entered; 
but  the  notes  were  not  delivered  absolutely, 
as  in  fulfillment  of  a  completed  contract,  but 
only  as  part  of  the  proposal  to  buy  the  lots, 
the  delivery  to  become  operative  only  in  the 
event  the  proposition  should  ripen  into  a  con- 
tract The  placing  of  a  note  or  other  Inetru- 
ment  in  the  hands  of  another,  though  the 
payee  of  the  note,  does  not  conclusively  estab- 
lish a  "delivery"  of  the  note  or  instrument, 
within  the  legal  meaning  of  that  word.  De- 
livery is  a  question  of  intent,  and  depends  on 
"whether  the  parties  at  the  time  meant  It  to 
be  a  delivery  to  take  effect  at  once."  Jordan 
V.  Davis,  108  111.  336;  Wilson  v.  Wilson,  158 
111.  567,  41  N.  E.  1007. 

The  finding  of  the  chancellor  that  the  ap- 
pellees withdrew  the  offer  to  buy  the  lots  be- 
fore the  appellant  became  bound  to  accept  the 
offer  is  correct  Whether  the  chancellor  erred 
in  decreeing  that  the  appellant  should  return 
the  sum  of  $10  paid  bis  employes  by  appellees 
when  the  notes  and  application  for  Uie  pur- 
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chase  of  the  Iota  were  left  with  such  employfis 
Is  obviated  by  a  remittitur  of  the  amount, 
entered  by  appellees.  The  decree  of  the  su- 
perior court,  affirmed  by  the  Judgment  of  the 
appellate  court,  is,  except  as  to  the  amount 
remitted,  affirmed.     Decree  affirmed. 


(178  III.  2S0) 

FEOST  T.  CITT  OF  OHICAGO. 
(Supreme  Court  of  Illinois.    Feb.  17,  1809.) 

OrDINAKCES  —  UeABONABLEIIESS  —  COVEHINO    FOR 

Fruit. 
An  ordinance  making  it  unlawful  to  cover 
any  package  of  fruit  with  any  colored  net- 
ting, or  other  material  haTing  a  tendency  to 
conceal  the  true  color  or  quality  of  any  such 
goods  which  may  be  offered  for  sale,  is  void, 
as  unreasonable  and  oppressive. 

Error  to  criminal  court.  Cook  county;  A. 
H.  Chetlaln,  Judge. 

David  Frost  was  found  guilty  of  violating 
an  ordinance  of  the  city  of  Chicago,  and  fined, 
and  brings  error.    Reversed. 

A.  E.  Gammage  (Stedman  &  Soelke,  of 
counsel),  for  plaintiff  In  error.  Howard  8. 
Taylor,  Pros.  Atty.,  and  George  McA.  Miller, 
Asst  Pros.  Atty.,  for  defendant  in  error. 

CARTER,  C.  J.  Plalntur  in  error  was  found 
guilty  in  the  court  below  of  violating  an  or- 
dinance of  the  city  of  Chicago,  and  fined  $15 
and  costs.  The  ordinance  provided:  "Sec. 
1000.  Colored  Netting  for  Covering.  It  shall 
be  and  Is  hereby  made  unlawful  to  cover  any 
box,  basket,  or  any  other  package  or  parcel  of 
fruit,  berries  or  vegetables  of  any  kind,  with 
any  colored  netting,  or  any  other  material 
which  has  a  tendency  to  conceal  the  true 
color  or  quality  of  any  such  goods  which  may 
be  sold,  offered  for  sale  or  had  In  possession 
for  the  purpose  of  being  sold  or  offered  for 
sale.  Any  person  who  shall  violate  the  provi- 
sions of  this  section  shall,  upon  conviction, 
be  fined  not  less  than  $10  or  more  than  $25 
for  each  offense."  The  testimony  tended  to 
show  that  the  defendant  below  sold  peaches 
in  baskets  covered  with  red  tarlatan,— a  per- 
forated cloth,— and  that  these  baskets  of 
peaches  had  been  shipped  to  him  from  the 
state  of  Michigan,  put  up  in  the  same  man- 
ner in  which  he  sold  them.  There  was  some 
evidence  to  the  effect  that  this  colored  net- 
ting tended  to  conceal  the  "true  color  or  qual- 
ity" of  the  fruit,  and  some  to  the  contrary. 
It  appears  from  the  record  that  large  quan- 
tities of  fruit  put  up  in  this  manner  are  ship- 
ped and  sold;  that  a  covering  of  some  kind 
Is  necessary  to  prevent  loss  of  the  fruit  by 
pilfering  and  other  means,  and  to  protect  it 
from  insects;  that  such  fruit  requires  venti- 
lation; and  that  experience  has  demonstrated 
that  a  covering  of  netting  is  better  than  one 
of  wood,  paper,  or  other  material,  because  it 
allows  free  access  of  air,  does  not  bruise  the 
fruit,  and  affords  better  means  of  inspection. 
The  case  seems  to  have  turned  below  upon 
the  color  of  the  netting  used,  although  there 


was  testimony  to  prove  that  white,  grerai;  or 
blue  netting  (sometimes,  but  less  frequently, 
used)  would  also  conceal  to  some  extent  the 
true  color  or  quality  of  the  fruit.  The  case 
assumed  some  Importance,  as  It  appeared 
from  the  evidence  that  red  tarlatan  manufac- 
tured for  the  purpose  has  come  into  general 
use  by  packers  and  shippers  of  and  dealers 
in  fruit,  and  counsel  say  that  many  other 
cases  are  pending,  to  be  finally  determined 
by  the  decision  of  the  case  at  bar. 

Some  minor  questions  have  been  raised, 
having  reference  to  the  admission  or  exclu- 
sion of  evidence,  and  also  to  the  point  that 
as  the  evidence  showed  that  plaintiff  in  error 
did  not  himself  cover  or  cause  to  be  covered 
with  the  colored  netting  the  baskets  of  peaches 
which  he  had  for  sale,  but  merely  offered 
them  for  sale  as  he  had  received  them,  he 
did  not  come  within  the  ordinance.  These 
minor  questions  may  well  be  waived,  and  the 
case  considered  on  more  meritorious  grounds, 
involving  the  validity  of  the  ordinance.  Nor 
have  we  thought  it  necessary. to  consider  the 
point  made  by  the  plaintiff  In  error,  that  the 
ordinance  is  not  a  mere  local  Inspection  law, 
but  is  au  attempt  to  regulate  interstate  com- 
merce, and  to  restrict  the  sale  of  goods  in 
the  original  packages  In  which  they  were 
shipped  from  other  states,  and  is  therefore 
void,  but  are  of  opinion  that  the  objection 
that  it  Is  void  for  unreasonableness  was  well 
made,  and  should  have  been  sustained.  We 
have  reached  the  conduslon  that  the  ordi- 
nance is  a  vexatious  and  unreasonable  Inter- 
ference with  and  restriction  upon  the  rights 
of  dealers  in  certain  articles  of  trade  and  com- 
merce. The  only  valid  basis  upon  which  such 
a  regulation  can  rest  Is  that  Its  purpose  is 
to  prevent  deception,  and  imposition  upon 
buyers  of  such  articles  as  are  named  in  the 
ordinance.  The  evidence  shows,  as  common 
observation  would  teach,  that  such  packages 
must  have  some  covering,  and  shows,  also, 
that  tarlatan  has  been  found  the  best  and 
most  suitable  covering  for  the  preservation 
of  fruit  so  packed  and  sold;  and  the  validity 
of  the  ordinance  is  made  to  depend,  and  in- 
deed its  validity  is  defended  only,  upon  the 
question  of  the  color  of  the  material.  It  is 
not  pretended  that  there  Is  anything  in  red 
tarlatan  which  Is  deleterious  to  health,  or 
which  Imparts  to  the  fruit  any  noxious  mate- 
rial or  quality,  but  only  that  it  tends  to  im- 
part to  the  fruit  beneath  a  more  wholesome 
tint  or  appearance  than  it  would  otherwise 
have.  It  is  natural,  and  not  unlawful,  for 
the  packer  and  dealer  to  put  up  and  offer 
for  sale  his  goods  in  an  attractive  form;  and 
a  regulation  would  not  seem  to  be  reasonable 
which  would  prevent  the  dealer  in  certain 
commodities  from  offering  for  sale  his  goods 
in  packages  tinted  so  as  to  correspond  in  some 
degree  with  the  color  of  the  goods  themselves. 
No  buyer  who  is  ordinarily  careful  and  Intel- 
ligent Is  deceived  by  such  devices  of  trades- 
men. He  may  examine  what  he  buys,  and 
no  law  can  protect  him  from  the  consequen- 
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ces  arising  only  from  his  own  folly.  At  most, 
the  colored  netting  would  tend  to  conceal  the 
true  c<dor  or  quality  of  only  the  top  layer 
of  the  fruit  In  the  package,  leaving  the  same 
latitude  for  deception  as  in  cases  where  no 
covering  Is  used.  It  will  be  noticed  that  the 
provision  In  question  of  the  ordinance  does 
not  make  It  unlawful  to  sell  decayed  or  un- 
wholesome fruit,  or  to  practice  deception  on 
the  public  by  methods  employed  in  pacldog 
or  displaying  it.  From  whatever  view  the  or- 
dinance is  regarded,  it  is  difficult  to  see  how 
It  can  be  of  any  public  benefit  whatever;  and 
while,  ordinarily,  that  is  a  question  for  the 
municipal  legislature.  It  may  be  considered 
by  the  courts  In  determining  the  question  of 
reasonableness.  It  is  not  contended  by  coun- 
sel that  the  power  to  pass  such  an  ordinance 
is  In  terms  conferred  on  the  city  council  by 
any  act  of  legislature  (City  of  Lake  View  v. 
Tate,  130  IlL  247,  22  N.  E.  791),  but  the  power 
to  enact  It  Is  referable  to  the  general  police 
power  of  the  city;  and  It  Is  conceded  that 
the  question  of  its  reasonableness  is  open  for 
decision,  and  Is  the  subject  of  fair  conten- 
tion in  the  case.  It  was  shown,  and  is  a 
matter  of  common  knowledge,  that  much 
fruit  is  shipped  and  sold  wrapped  up  in  tis- 
sue paper  and  in  tinfoil,  and  In  packages  and 
baskets  covered  with  wood,  all  of  which  mate- 
rial effectually  conceals  the  "true  color  and 
quality"  of  the  fruit,  until  removed.  It  would 
be  as  reasonable  to  prohibit  the  one  as  the 
other.  Fruit  dealers  would  be  subjected  to 
unjust  and  oppressive  dis<?rImhiatIon  by  the 
enforcement  of  such  an  ordinance.  Being  un- 
reasonable and  oppressive  in  character,  the 
ordinance  Is  void,  and  should  have  been  so 
declared  by  the  court  below.  The  judgment 
Is  reversed.    Judgment  reversed. 

(178  III.  IBS) 

WAHL  et  al.  v.  ZOHLCK. 
(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 
MoRTOAOEa — Mekgek. 
Complainant  in  a  bill  to  foreclose  a  second 
mortgage  can,  after  filing  the  bill,  though  be- 
fore entry  of  decree  in  that  suit,  become  as- 
signee of  the  first  mortgage,  without  its  mer- 
ging in  the  one  foreclosed;   neither  he  nor  any 
one  owning  tbe  first  mortgage  having  bought  the 
premises  at  the  sale  nnder   the  decree   fore- 
closing the  second  mortgage. 

Error  to  appellate  court.  First  district 
Suit  by  Frank  Zoelck  agatast  Mary  WabI 
and  others.  From  a  Judgment  of  the  appel- 
late court  affirming  a  decree  for  complainant 
(77  III.  App.  226),  defendants  bring  error.  Af- 
firmed. 

M.  Salomon,  for  plaintlffa  in  error.  Walther 
&  Lanaghen,  for  defendant  In  error. 

CARTER,  0.  J.  This  is  an  appeal  from  a 
decree  foreclosing  as  a  mortgage  a  deed  of 
trust  given  by  John  Wahl  and  his  wife,  Mary 
Wahl,  to  secure  a  note  for  $1,300,  dated 
August  7,  1885,  to  Barney  McGough,  for  bor- 
rowed money.     The  bill,  which  was  filed  Oc- 


tober 4,  1894,  alleged  that  after  deducting  pay- 
ments of  interest,  and  upon  the  principal,  there 
remained  due  $834,  with  interest  from  July 
21,  ISdl.  John  Wahl  died  November  e,  1888, 
leaving  his  widow,  said  Mary  Wahl,  and  chil- 
dren, who,  with  her  and  Moses  Salomon,  are 
the  plaintiffs  In  error.  The  appellate  court 
affirmed  the  decree  of  foreclosure. 

The  defense  made  below,  and  Boug:ht  to  b6 
maintained  on  this  writ  of  error,  was  and  Is 
that  a  subsequent  mortgage  on  the  property 
was  foreclosed  on  a  bill  filed  September  14, 
1892,  by  Henry  Zoelck,  and  decree  entered 
Marc}i  12,  1895,  and  that,  under  that  decree, 
the  property  was  sold,  and  plaintiff  in  error 
Salomon  purchased  and  obtained  a  deed  for  it; 
and  the  contention  seems  to  be  that  tbe  pur- 
chaser at  the  sale,  who  had  obtained  his  cer- 
tificate of  purchase,  obtained  the  superior  title; 
that,  before  the  decree  In  that  case  was  en- 
tered, Henry  Zoelck  acquired  the  note  and 
deed  of  trust  given  to  McGough,  and  sboidd 
have  brought  it  forward  and  Included  it  In 
the  decree  in  that  case,  and,  falling  to  do  so. 
his  assignee  of  the  note,  Frank  Zoelck,  the 
complainant  in  this  bill,  cannot  now  asa^  his 
lien  as  against  Salomon.  In  support  of  this 
contention,  plaintiffs  in  error  cite  Welner  t. 
Heintz,  17  111.  259,  and  Mines  v.  Moore.  41 
111.  273.  Those  cases  «re  not  in  point.  There 
the  holder  of  the  other  lien  bought  tbe  prop- 
erty at  the  sale,  and  it  was  held  that  it  shonld 
be  presumed  he  bought  it  at  its  value,  dimin- 
ished by  the  lien  still  resting  upon  It;  and 
for  that  reason  he  could  not  thereafter  enforw 
payment  of  the  debt  secured  by  such  lien.  It 
certainly  is  not  the  law  that  the  complainant 
in  a  bill  to  foreclose  a  second  mortgage  can- 
not afterwards  become  the  assignee  of  a  first 
mortgage,  without  having  it  merged  in  the  one 
foreclosed.  Nor  is  there  any  evidence,  if  it 
were  Important  to  inquire  Into  that  question, 
that  Henry  Zoelck'  is  the  real  owner  of  the 
note  and  mortgage  here  sought  to  be  fore- 
closed, instead  of  the  complainant,  Frank 
Zoelck.  Neither  of  the  Zoelcks  bought  the 
property  at  the  sale,  and  tbe  prior  Incum- 
brance was  not  merged. 

It  is  next  contended  that,  as  against  tbe 
interest  of  the  widow  and  children  of  John 
Wahl,  the  right  to  foreclose  is  barred  by 
laches  or  limitation  by  the  lapse  of  nine  years 
after  the  maturity  of  tbe  note  before  the  filing 
of  the  bin.  Wliy  this  should  be  so,  no  eut- 
flclent  reasons  are  urged  or  appear  from  tbe 
record.  No  meritorious  -  defense  to  the  bOl 
appearing,  the  Judgment  of  the  appellate  court 
will  be  affirmed.     Judgment  affirmed. 


(177  lU.  63d) 

COOK  &  RATHBORNE  CO.  t.  SANITAHY 

DI8T.  OF  CHICAGO. 

(Supreme  Court  of  Illinois.    Feb.  17, 1899.) 

EuiNENT  DoUAiir— Damages  —  Evidbkcb— Obdi- 

NANOEs— Repeal. 

1.  A  section  of  a  later  ordinance  repeals  a 

section  of  an  earlier  ordinance,  both  relating 

to  the  piling  of  lumber  for  seasoning  it,  and 
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being  in  identical  laneuage,  except  that  the 
later  inhibits  sucli  pilini^  within  50  feet  of 
woodworking  manufactnneR,  while  the  earlier 
inhibited  such  piliug  within  ICK)  feet  of  such  man- 
ufactories, thouKh  the  later  ordinance  is  term- 
ed the  "Building  Ordinance,"  and  the  earlier 
the  "Fire  Ordinance,"  the  object  of  each  being 
the  aame. 

2.  Testimony,  In  proceedings  for  damages 
for  condemnation  of  part  of  premises  used  as  a 
box  factory,  that  it  costs  more  for  insurance 
to  pile  lumber  nearer  the  mill,  is  improper,  as 
coming  under  the  head  of  imaginary  or  specu- 
lative and  remote  damages. 

3.  Damages  for  condemnation  of  part  of  a 
tract  of  land,  depending  on  the  probable  differ- 
ence in  freight  which  the  lessee  will  have  to 
pay  in  the  next  five  years  for  hauling  lumber 
by  rail  rather  than  by  water,  .cannot  be  con- 
sidered, being  contingent  and  speculative. 

Appeal  from  Cook  county  court;  Jobn  H. 
Batten,  Judge. 

Petition  by  the  sanitary  district  of  Chicago 
for  the  condemnation  of  land.  The  Cook  & 
Rathbome  Company  filed  a  cross  petition  ask- 
ing for  assessment  of  damages,  and  from  the 
Judgment  allowing  it  less  than  claimed  It  ap- 
peals.   Affirmed. 

llils  was  a  petition  filed  In  the  county  court 
of  Cook  county  by  appellee,  the  sanitary  dis- 
trict of  Chicago,  to  condemn  a  strip  of  land 
on  the  Chicago  river.  The  land  proposed  to 
be  taken  contained  about  8,900  square  feet, 
a  part  of  which  was  submerged  land.  Henry 
A.  Du  Pont  was  the  owner  of  the  property, 
but  the  appellant,  the  Cook  &  Rathbome  Com- 
pany, held  a  lease  of  a  large  tract  of  land 
from  Du  Pont,  of  which  the  property  sought 
to  be  condemned  was  a  part  The  Cook  & 
Itathborne  Company  carried  on  a  box  manu- 
factory on  the  premises  leased  by  it,  and  It 
filed  a  cross  petition.  In  which  it  alleged  that 
its  lease  covered,  not  only  the  premises  sought 
to  be  condemned,  but  other  property  (describ- 
ing the  same),  and  contended  that  the  remain- 
der of.  Its  property  and  its  business  would  be 
injured  by  the  taking  away  of  the  strip  In 
Question,  and  asked  for  an  assessment  of  dam- 
ages to  the  portion  not  taken.  The  appellant, 
during  the  progress  of  the  trial  on  the  ques- 
tions involved  in  its  cross  petition,  introduced 
in  evidence  section  668  of  the  Revised  Code 
of  the  City  of  Chicago  for  the  Year  1897,  in 
reference  to  piling  lumber  near  a  woodwork- 
ing manufactory  or  planing  mill,  which  reads 
as  follows:  "Sec.  668.  Piling  Lumber.  No 
lumber  shall  be  plied,  for  the  purpose  of  stor- 
ing, seasoning  or  drying  the  same,  within  one 
hundred  feet  of  any  planing  mill  or  wood- 
working manufactory,  nor  within  one  hundred 
feet  of  any  private  residence,  unless  the  same 
has  been  erected  since  the  establishment  of 
such  yard.  Any  person,  firm  or  corporation 
violating  any  of  the  provisions  of  th\a  section 
shall  be  fined  In  the  sum  of  not  less  than 
$10  nor  more  than  $100,  and  every  day  that 
lumber  shall  remain  piled,  or  any  place  kept 
for  the  storage  or  piling  of  lumber  In  contra- 
vention of  any  of  the  provisions  of  this  sec- 
tion, shall  be  deemed  a  new  and  distinct  of- 
fense."   During  the  progress  of  the  trial,  ap- 


pellee, over  the  objection  of  appellant,  ofCered 
and  read  in  evidence  section  208  of  an  ordi- 
nance passed  by  the  city  council  of  the  dly  of 
Chicago  on  March  28,  1806,  bearing  on  the 
same  qnestion  as  the  ordinance  above  Intro- 
duced by  appellant,  which  Is  In  words  as  fol- 
lows, to  wit:  "No  lumber  shall  be  piled,  for 
tiie  putpose  of  storage,  seasoning  or  drying 
the  same,  within  fifty  feet  of  any  planing  mill 
or  woodworking  manufactory,  nor  within  one 
hundred  feet  of  any  private  residence,  unless 
the  same  has  been  erected  since  the  establish- 
ment of  such  yard."  The  court,  at  the  re- 
quest of  petitioner,  gave  to  the  jury,  among 
others,  the  following  instruction:  "(12)  Tbe 
court  instructs  the  Jury  that  under  the  ordi- 
nances of  the  dty  of  Chicago  the  defendant. 
Cook  &  Rathbome  Company,  are  permitted  to 
pile  lumber,  for  the  purpose  of  storage,  sea- 
soning, and  drying,  up  to  fifty  feet  of  any 
woodworking  manufactory."  The  Jury  re- 
turned a  verdict  that  the  Just  compensation 
to  be  paid  by  the  iietitloner  for  the  land  taken 
was  $8,0%,— $7,395  to  the  landowner,  Henry 
A  Du  Pont,  and  $1,670  to  the  tenant,  tbe  Cook 
&  Rathbome  Company,— and  assessed  the 
damages  accruing  from  the  temporary  occu- 
pation of  a  portion  of  the  premises  in  question 
not  taken,  while  replacing  the  dock  according 
to  tbe  stipulation  of  petitioner  filed  therein, 
at  $400.  The  court  entered  judgment  on  the 
verdict,  and  the  Cook  &  Rathbome  (Company 
appealed. 

Hamlin  &  Boyden,  for  appellant  F.  W.  O. 
Hayes  and  Seymour  Jones,  for  appellee. 

CRAIO,  J.  (after  stating  the  facts).  The 
first  or  principal  ground  of  reversal  Insisted 
upon  by  appellant  Is  the  admission  in  evidence 
by  tbe  trial  court  of  the  foregoing  ordinance 
(section  208)  by  appellee,  passed  by  the  city 
councU  of  the  city  of  Chicago  March  29,  1898. 
Previous  to  the  Introduction  of  this  ordinance 
by  appellee  the  appellant  had  Introduced  In 
evidence,  in  support  of  Its  cross  petition,  sec- 
tion 668  of  the  Revised  Code  of  tbe  City  of 
Chicago  for  the  Year  1897,  for  the  purpose 
of  showing  that  it  could  not  utilize  the  space 
nearer  its  box  manufactory  than  100  feet 
because  of  this  ordinance,  and  was  thereby 
deprived  of  this  amount  of  space  for  piling 
lumber.  A  comparison  of  the  two  ordinances 
shows  the  one  passed  March  29,  1896,  intro- 
duced In  evidence  by  appellee  over  the  objec- 
tion of  appellant  Is  Identical  in  language  with 
the  ordinance  published  In  the  Revised  Code 
of  1897,  Introduced  by  appellant  except  that 
the  words  "fifty  feet"  are  used  Instead  of 
the  words  "one  hundred  feet"  While  sec- 
tion 206  (the  later  ordinance)  Is  a  portion  of 
what  Is  termed  the  "Building  Ordinance,"  and 
section  668  (the  earlier  ordinance)  is  part  of 
what  is  termed  tbe  "Fire  Ordinance,"  they  are 
both  on  the  same  subject  Both  relate  to  the 
piling  of  lumber  for  the  purpose  of  storing, 
seasoning,  and  drying  the  same.  Both,  in 
effect,  are  fire  ordinances,  and  their  only  ob- 
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]ect  Is  to  limit  the  piling  of  lumber  within  a 
certain  distance  of  woodworking  manufacto- 
ries, and  thereby  lessen  as  far  as  possible  the 
spread  of  fire  and  disastrous  conflagrations  in 
the  manufacturing  lumber  districts  of  the  city 
of  Chicago.  What  was  the  effect  of  this  later 
ordinance  of  March  29, 1898,  on  the  ordinance 
of  18977  That  the  two  are  inconsistent  with 
each  other  Is  clearly  apparent,  and,  while  there 
la  no  express  language  repealing  the  earlier 
ordinance,  the  rule  is  that,  where  there  are 
two  ordinances  relating  to  the  same  subject- 
matter  which  are  repugnant  and  inconsistent 
with  each  other,  the  later  ordinance  repeals 
the  former.  In  Dutton  t.  City  of  Aurora,  114 
lU.  138,  28  N.  E.  461,  this  court  said,  "Where 
the  provisions  of  a  former  and  a  later  statute 
are  inconsistent  and  repugnant  in  respect  of 
the  same  subject-matter,  the  latter  is  a  re- 
peal of  the  former  to  the  extent  of  the  in- 
consistency or  repugnancy."  See,  also,  Trust 
Co.  V.  Trumbull,  137  lU.  146,  27  N.  E.  24;  Korah 
V.  City  of  Ottawa,  32  lU.  121;  Dwar.  St  673; 
Oulver  T.  Banlc,  64  111.  528.  The  ordinance  of 
1897  being  repealed  by  the  ordinance  of  1808, 
the  giving  of  the  Instruction  to  the  Jury,  that 
under  the  ordinances  of  the  city  of  Chicago  the 
Cook  &  Rathbome  Company  was  permitted  to 
pile  lumber  up  to  50  feet  of  Its  woodworking 
manufactory,  was  not  error. 

It  Is  urged  that  the  court  should  have 
permitted  the  witness  W.  W.  Rathborne,  In 
rebuttal,  to  answer  the  question,  "Does  It 
cost  you  any  more  Insurance  to  pile  inside  of 
eighty  feet  towards  the  mill,— more  than  you 
now  pay?"  The  cases  cited  by  appellant  In 
support  of  Its  position  are  cases  in  which 
railroad  companies  have  exercised  the  right 
of  eminent  domain;  and  this  court  has  held 
It  is  competent  to  show  that  there  Is  danger 
of  flre  from  passing  engines  to  buildings  and 
property  not  taken,  and  that  the  market  val- 
ue is  depreciated,  not  only  for  the  present, 
but  the  futuM.  The  case  of  the  petitioner, 
the  sanitary  district  of  Chicago,  does  not  In- 
crease the  danger  from  flre  to  the  property 
not  taken.  It  merely  seeks  to  condemn  a 
strip  of  land  'bordering  on  the  South  Branch 
of  the  Chicago  river,  of  about  8,900  square 
feet,  of  which  more  than  1,100  square  feet  is 
submerged  land,  to  provide  a  sufiBcient  ca- 
pacity in  the  river  channel  for  carrying  the 
required  flow  of  300,000  cublfc  feet  of  water 
per  minute,  the  capacity  being  now  only 
about  150,.000  cubic  feet  per  minute.  This 
testimony  does  not  appear  to  have  been  in  re- 
buttal of  anything  brought  out  by  the  appel- 
lee, and  as  was  said  by  this  court  In  Mueller 
V.  Rebhan,  94  111.  142,  it  being  "a  question  of 
practice,  must,  to  a  greater  or  less  degree,  be 
left  to  the  discretion  of  the  court  trying  the 
case."  But  the  testimony  was  improper  be- 
cause it  comes  under  the  head  of  Imaginary 
or  speculative  damages.  It  may  be  classed 
as  remote  damages,  and  amounts  to  nothing 
more  than  a  mere  apprehension  of  danger, 
and  under  the  ordinance,  which  only  permit- 
ted the  piling  of  lumber  within  50  feet  of 


a  wood  manufactory,  cannot  be  regarded  as 
a  real  danger. 

The  evidence  as  to  the  location  of  appel- 
lant's customers  at  the  stock  yards  was  ir- 
relevant, as  well  as  speculative  In  its  char- 
acter, and  was  properly  excluded. 

Appellant  claims  that  the  verdict  is  con- 
trary to  the  evidence.  The  jury  awarded 
$8,965  as  total  compensation  for  the  land  pro- 
posed to  be  taken,— ?7,393  to  Du  Pont,  the 
owner  of  the  fee,  and  $1,570  to  the  Cook  & 
Rathborne  Company,  the  tenant  and  appel- 
lant, for  the  present  worth  of  the  rent  to  ac- 
crue upon  the  premises  up  to  1903,  when  a 
revaluation  of  the  same  was  to  be  made. 
They  also  awarded  the  sum  of  $400  to  the 
Cook  &  Rathbome  Company  for  damages  ac- 
cruing from  the  temporary  occupation  of  a 
portion  of  the  premises  not  taken,  by  tbe  san- 
itary district,  while  replacing  the  dock,  ac- 
cording to  its  stipulation  introduced  in  evi- 
dence, whereby  the  sanitary  district  of  Chi- 
cago agreed  to  build  at  its  own  expense  a 
substantial  dock,  to  be  in  condition  substan- 
tially as  good  as  the  present  dock  on  the 
property  In  question,  and  to  be  constracted 
between  the  Ist  day  of  December,  1898,  and 
the  1st  day  of  April,  1899.  Appellant  says 
that  thevalueof  the  rent  due  under  tbe  terms 
of  the  lease  for  the  property  actually  taken 
was  admitted  by  all  parties  to  amount  to 
$1,670,— the  amount  awarded  by  the  jury  In 
their  verdict 

Much  of  the  testimony  of  appellant  related 
to  the  amount  of  lumber  used  per  month,  and 
tbe  probability  of  appellant  being  compelled 
to  bring  in  lumber  by  rail  after  the  close 
of  navigation  on  the  lake,,  and  if  appellant 
had  to  bring  in  1,080,000  feet  by  rail,  instead 
of  by  water,  how  much  It  would  cost  to  do 
it  each  year  during  the  lease.  The  testimony 
of  appellant  on  the  question  of  damage  to  its 
business  depended  upon  this  dtfteren(%  be- 
tween freight  rates  by  water  and  freight  rates 
by  rail  for  a  period  of  five  years  in  tbe  fn- 
ture,  which  is  contingent  and  speculative  tai 
character,  and  cannot  be  considered  in  es- 
timating the  compensation  to  be  paid  for  tak- 
ing this  strip  of  land.  In  the  case  of  Braun 
V.  Railroad  Co.,  166  111.  434,  46  N.  E.  974,  in 
which  damages  were  claimed  which  would 
result  to  appellant's  goods  by  being  moved 
from  the  building,  and  interruption  to  the 
business  of  appellant  by  packing,  moving, 
and  re-establishing  his  business,  and  the 
number  and  value  of  certain  catalogues  of 
the  goods  bought  by  appellant,  this  court 
used  the  following  language  (page  437,  166 
111.,  and  page  975,  46  N.  B.):  "The  general 
rule  is  that  Just  compensation  to  the  owner 
of  private  property  taken  or  damaged  for 
public  use  is  to  be  measured  by  Its  fair 
cash  market  value.  We  said  In  Dupuis  v. 
Railway  Co.,  115  lU.  97,  3  N.  E.  720  (on 
page  99,  115  lU.,  and  page  721,  3  N.  E.): 
•The  fair  market  value  would  always  give 
the  owner  Just  compensation,  and  that  is  all 
he  Is  entitled  to  receive,  under  the  law.    If 
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the  lots  were  devoted  to  some  particular  use, 
and  In  consequence  of  such  use  had  an  In- 
trinsic value,  the  owner,  In  such  case,  in 
order  to  get  Just  compensation,  would  be 
entitled  to  recover  whatever  the  lands  were 
worth  for  the  use  or  purpose  to  which  they 
might  be  devoted.'  See  Lewis,  Em.  Dom.  ( 
478.  This  rule  excludes  all  evidence  as  to 
the  amount  of  business  done,  or  which  could 
be  done.  In  the  property,  or  the  probable 
profits  arising  therefrom.  Railway  Co.  v. 
Walsh,  106  111.  253.  It  Is  a  general  rule  that 
damages  to  personal  property,  or  the  ex- 
pense of  removing  it  from  the  premises,  can- 
not be  considered  In  estimating  the  compen- 
sation to  be  paid."  Appellant's  own  wit- 
nesses varied  as  to  the  difference  in  freight 
rates  by  rail  and  by  water,  some  fixing  the 
rate  at  $2  per  1,000  feet  of  lumber.  One 
witness  fixed  the  rate  at  $1.75  by  boat,  and 
said,  by  rail,  that  It  figured  up  sometimes  to 
$2.50  per  1,000. 

There  was  a  conflict  in  the  testimony  as 
to  the  value  of  the  leasehold  Interest.  The 
estimates  by  real-esta*c  dealers  varied  ma- 
terially. One  of  appellant's  witnesses  testi- 
fied that  he  considered  that  the  Cook  &  Rath- 
boi-ne  Company  had  a  yearly  profit  of  over 
$2,000  over  the  $6,500  it  was  required  to  pay 
under  Its  lease,  while  one  of  appellee's  wit- 
nesses, also  a  real-estate  dealer,  testified  that 
in  his  opinion  the  lease  could  not  be  sold  in 
the  market  at  a  profit;  and  aftei;  taking  the 
strip  that  the  sanitary  board  proposed'  to 
take,  and  assuming  that  the  tenant  and  land- 
lord would  be  paid  for  the  actual  market 
value,  the  witness  thought  that  the  lease- 
hold Interest  on  that  part  taken  would  not  be 
injured.  The  Jury  saw  the  premises,  and  as 
this  court  said  in  Mitchell  v.  Coal  Co.,  85  111. 
566,  "under  the  statute  the  Jury  had  a  right 
to  view  the  premises,  and  draw  their  own 
conclusions  from  such  observations,  as  well 
as  from  other  testimony  offered  In  the  case." 
Railroad  Co.  v.  Hopkins,  90  111.  316;  Green 
V.  City  of  Chicago,  97  111.  370.  With  such  a 
diversity  of  opinion  among  the  real-estate 
dealers,  and  such  a  conflict  in  the  testimony, 
this  court  would  not  be  Justlfled  In  saying 
that  the  evidence  does  not  support  the  ver- 
dict and  especially  when  the  verdict  Is  un- 
doubtedly based  upon  an  examination  of  the 
property  by  the  Jury,  as  well  as  the  other 
testimony  in  the  case.  The  Judgment  will 
be  affirmed.    Judgment  affirmed. 


(ITS  III.  170 

HOWELL  V.  PEOPLE. 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

FoROBRT— EviosNCB— New  Trial. 

1.  On  trial  for  forRcry  of  a  bond  given  by  a 
traveling  salesman,  it  appeared  that  it  purport- 
ed to  be  signed  by  one  K.  K.  denied  the  sir- 
nature.  Accused  testified  thnt  it  was  signed 
in  his  presence.  It  was  witnessed  by  a  law- 
yer, who  testified  that  it  was  broueht  to  him 
by  accused,  who  called  hinj  to  witness  the  sig- 
nature  of  K.;    that  he  met  K.  on  the  street. 


and  asked  him  if  he  had  signed  a  bond  for  the 
accused,  and  be  said  that  h»  had.  It  appeared 
that  K.  had  signed  two  other  bonds  for  the  ac- 
cused, and  at  the  time  was  in  trouble  because 
of  a  shortage  of  the  accused  under  one  of  such 
bonds.  Experts  testified  that  the  signature  was 
not  in  the  handwriting  of  K.  Held,  that  a  ver- 
dict finding  accused  guilty  was  not  contrary  to 
the  evidence. 

2.  A  motion  for  new  trial  for  newly-discover- 
ed evidence  is  properly  refused,  where  the  affi- 
davit does  not  show  that  accused  used  rea- 
sonable diligence  to  discover  the  witness,  and  a 
mere  statement  in  the  affldavit  that  accused 
used  every  effort  to  find  him  is  insufficient  for 
that  purpose. 

Appeal  from  criminal  court.  Cook  county; 
O.  H.  Horton,  Judge. 

George  W.  Howell  was  convicted  of  for- 
gery, and  appeals.    Affirmed. 

Grant  Newell  and  Julius  N.  Heldman,  for 
appellant.  Edward  C.  Akin,  Atty.  Gen 
(Charles  S.  Deneen,  State's  Atty.,  Harry  Ol- 
son, Asst.  State's  Atty.,  Chas.  A.  Hill,  an^ 
B.  D.  Monroe,  of  counsel),  for  the  People. 

MAGRTJDER,  J.  This  Is  an  indictment 
against  the  plaintiff  in  error  for  forging  a 
bond.  The  plaintiff  In  error  pleaded  not 
guilty,  and  was  tried  by  a  Jury,  who  re- 
turned a  verdict  finding  him  guilty  of  for- 
gery, and  fixing  his  punishment  at  Imprison- 
ment in  the  penitentiary.  After  the  Jury  was 
polled  and  the  verdict  was  entered  of  record, 
the  defendant  made  a  motion  for  a  new 
trial,  supported  by  affidavits.  This  motion 
for  new  trial  was  overruled,  and  exception 
was  taken  by  defendant's  counsel. 

No  objection  is  made  to  the  action  of  the 
court  below  In  admitting  or  refusing  to  ad- 
mit evidence,  or  in  giving  or  refusing  to  give 
Instructions.  The  sole  grounds  upon  which 
It  is  sought  to  reverse  the  Judgment  are- 
First,  that  the  verdict  is  contrary  to  the  law 
and  the  evidence;  and,  secondly,  that  a  new 
trial  should  have  been  granted  on  the  newly- 
discovered  evidence,  as  shown  by  the  affi- 
davits filed  on  the  motion  for  new  trial. 

1.  As  to  the  point  that  the  verdict  is  not 
sustained  by  the  evidence.  In  March,  1896, 
plaintiff  In  error,  George  W.  Howell,  entered 
into  the  service  of  Merriam,  Collins  &  Co., 
wholesale  grocers  In  Chicago,  as  a  traveling 
salesman.  Plaintiff  In  error  then  was  or 
had  been  a  resident  of  the  state  of  Michigan, 
and  was,  by  the  terms  of  his  employment,  to 
sen  goods  and  collect  accounts  for  said  firm. 
To  secure  the  faithful  performance  of  his 
contract  with  said  firm,  he  was  required  to 
give  a  bond.  He  entered  Into  the  employ- 
ment at  once,  and,  In  the  prosecution  there- 
of, traveled  In  the  northern  part  of  Mich- 
igan. He  executed  the  bond  required  of  him 
on  June  23,  1896,  and  delivered  the  same  to 
Merriam,  Collins  &  Co.  about  June  24,  1896. 
The  bond  sets  forth  that  Howell  had  been 
assigned  to  the  position  of  salesman  by  Mer- 
riam, Collins  &  Co.,  and  In  such  capacity 
might,  during  the  term  of  his  employment, 
handle  money  or  other  valuables  belonging 
to  said  firm,  and.  In  order  to  secure  them 
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against  loss,  furnish  them  a  bond  for  $2,000. 
The  bond  Is  signed  by  "George  W.  Howell" 
and  "Benj.  D.  King,"  with  a  seal  opposite 
each  name.  The  signatures  to  the  bond  pur- 
ported to  have  been  witnessed  by  one  Frank 
Joslyn.  The  indictment  alleges  that  Howell, 
on  June  23,  1896,  feloniously,  fraudulently, 
and  falsely  forged  and  counterfeited  said 
bond.  After  giving  the  bond,  plaintiff  In  er- 
ror continued  to  perform  services  for  the 
firm  until  about  the  month  of  August,  1897, 
at  which  time  It  appeared  that  be  was  in 
default  on  the  bond  to  the  amount  of  |700. 
Plaintiff  In  error,  however,  denied  that  he 
was  In  default  and  refused  payment  of  the 
bond.  Thereupon  the  firm  notified  the  sure- 
ty on  the  bond,  Benjamin  D.  King,  of  Mus- 
kegon, Mich.,  and  demanded  from  him  pay- 
ment of  the  sum  due.  When  the  bond  was 
given  to  the  firm,  with  the  name  of  King 
upon  it  as  surety,  they  made  Inquiries  as  to 
the  responsibility  of  King,  and,  finding  that 
he  was  responsible,  accepted  the  bond  and 
filed  it  away.  When  demand  was  made  up- 
on King  by  the  firm  for  ihe  amount  of  the 
shortage  Incurred  by  Howell  under  the  bond. 
King  replied  that  he  had  never  executed  any 
such  bond,  and  refused  payment  thereon. 
It  is  conceded  that  the  bond  was  executed  in 
Muskegon,  Mich.,  and  that  King  was  a  phy- 
sician in  active  practice  In  that  place,  and 
had  been  the  family  physician  of  Howell 
prior  to  the  time  of  the  alleged  making  of 
the  bond.  King  swore  upon  the  trial  that 
be  never  made  any  such  bond,  and  never 
signed  his  name  to  the  same.  Six  witnesses 
living  In  Muskegon  swore  that  they  were 
acquainted  with  the  handwriting  of  King, 
and  that  the  signature  to  the  bond,  purport- 
ing to  be  the  signature  of  King,  was  not  in 
bis  handwriting.  One  of  these  witnesses 
was  the  cashier  of  a  bank  in  Muskegon  where 
King  had  done  business.  Another  was  the 
teller  of  a  savings  bank  where  King  bad 
done  business.  Two  of  these  witnesses  were 
druggists  In  Muskegon,  who  nad  put  up  pre- 
scriptions for  King  as  a  physician.  One  of 
them  was  the  secretary  of  a  building  and 
loan  association  in  which  King  was  a  di- 
rector; another  was  the  secretary  of  the  Cur- 
tis Automatic  Gate  Company  of  Muskegon, 
of  which  King  was  the  president  The  de- 
fendant took  the  stand,  and  swore  that  the 
bond  was  signed  by  King  in  his  presence. 
Joslyn,  a  lawyer  in  Muskegon  who  signed  the 
bond  as  a  witness  to  the  signatures,  swore 
that  Howell  came  Into  his  office,  and  handed 
him  the  bond,  with  his  own  name  and  that 
of  King  attached  to  it,  and  asked  him  to 
witness  the  signature  of  King.  Joslyn  says 
that  he  took  the  bond,  and  told  Howell  that 
he  would  see  King  about  It.  Joslyn's  office 
was  Just  across  the  street  from  King's,  In 
Muskegon.  Joslyn  says  that  when  he  met 
King  in  the  street,  and  asked  him  If  be  had 
signed  a  bond  for  Howell,  King  answered, 
"Yes."  The  evidence  shows  that,  before  the 
time  when  the  bond  In  question  Is  alleged  to 


hare  been  executed,  King  had  signed  two 
other  bonds  for  Howell.  One  of  these  other 
bonds  had  been  given  by  Howell  to  a  firm 
in  Chicago  by  the  name  of  Pohl  &  Webb. 
The  other  of  the  prior  bonds,  signed  by  King, 
had  been  given  to  a  party  by  the  name  of 
Lynch,  and  is  spoken  of  in  the  testimony  as 
the  Lynch  bond.  Howell  had  become  liable 
on  the  Lynch  bond  on  account  of  a  shortage 
incurred  thereon  by  him,  and  King,  in  June, 
1896,  had  been  called  upon  to  make  np  the 
shortage  upon  this  Lynch  bond,  and  at  that 
time  was  baying  trouble  in  reference  to  the 
same.  The  matter  of  the  Lynch  bond,  it 
appears,  was  settled  In  some  way  by  King. 
Dr.  King  swears  that,  when  Joslyn  asked 
him  If  he  had  signed  a  bond  for  Howell,  he 
supposed  he  referred  to  the  Lynch  bond, 
about  which  he  was  at  that  time  having 
trouble,  and  that  he  answered  "Xes"  for  that 
reason,  knowing  nothing  at  that  time  about 
the  Merrlam,  Collins  &  Co.  bond.  King 
swears  that  he  never  heard  of  the  Merrlam. 
Collins  &  Co.  bond  until  he  wa«  called  on 
by  Merrlam,  Collins  &  Co.  in  Angust,  1897. 
to  pay  the  shortage  upon  that  bond.  The 
defense  sought  to  show  by  the  testimony  of 
two  witnesses,  to  wit,  a  brother  and  a  broth- 
er-in-law of  Howell,  that  Dr.  King  had  made 
admissions  prior  to  August,  1897,  tending  to 
show  that  he  had  knowledge  of  the  bond 
given  to  Merrlam,  Collins  &  Co.  The  object 
of  this  testimony  was  to  contradict  the  state- 
ment of  King  that  he  never  heard  of  the 
latter  bond  until  August,  1897.  It  clearly 
appears,  from  the  cross-exambiatlon  of  'one 
of  these  witnesses,  that  the  bond  referred  to 
In  bis  conversation  with  Dr.  King  was  not 
the  bond  here  in  question,  but  one  of  the 
previous  bonds  that  had  been  given  by  King. 
We  do  not  regard  the  testimony  of  these 
witnesses,  Introduced  for  the  purpose  of  con- 
tradicting King  by  showing  prior  admissions 
inconsistent  with  bis  testimony  on  the  stand, 
as  establishing  the  admissions  claimed.  We 
have  thus  stated  the  material  portions  of  the 
testimony  in  the  case.  We  are  unable  to 
say  that  the  verdict  is  so  clearly  contrary  to 
the' weight  of  the  evidence  as  to  Justify  us 
In  setting  it  aside.  The  Jury  are  the  Judges 
of  the  facts  and  of  the  weight  of  the  evi- 
dence. They  saw  the  witnesses,  and  heard 
their  testimony,  and  evidently  believed  that 
the  bond  was  not  executed  by  the  surety,  as 
claimed  by  the  plaintiff  in  error.  "The  ques- 
tion of  the  credibility  of  witnesses  is  one 
peculiarly  for  the  Jury,  and  we  think  their 
finding  in  that  respect  must  in  this  case  be 
accepted  as  final."  Bean  v.  People,  124  III. 
576,  16  N.  E.  656.  The  objection  that  the 
verdict  Is  contrary  to  the  law  and  the  evi- 
dence cannot  be  sustained. 

2.  As  to  the  overruling  of  the  motion  for 
new  trial  upon  the  ground  of  newly-discov- 
ered evidence.  Upon  the  trial  the  plaintiff 
In  error,  in  his  testimony,  did  not  say  that 
any  other  person  was  present  when,  as  he 
claims,  the  bond  was  signed  by  Dr.  King, 
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except  Dr.  King  and  himself.  Upon  the  mo- 
tion for  new  trial  he  filed  an  affidavit  that 
one  Chadwlck  went  with  him  to  Dr.  King's 
office  when  the  bond  was  signed,  and  stood 
there  and  saw  King  sign  the  bond.  He 
gives,  as  a  reason  why  Chadwlck  was  not 
produced  upon  the  trial,  that  he  bad  forgot- 
ten the  name  of  the  person  who  went  with 
him  to  King's  office,  and  at  that  time  was 
unable  to  recall  the  name  of  such  person. 
His  affidavit  Is  a  singular  one,  in  view  of 
the  fact  that  he  had  known  Chadwlck  for  a 
number  of  years.  He  also  says  that  he  had 
some  business  with  Chadwlck  at  that  time 
at  his  mother's  house  with  reference  to  the 
purchase  of  some  property  by  Chadwlck  from 
bis  mother.  He  produces  the  evidence  of 
four  i)er8ons  in  Muskegon,  who  swear  that 
Chadwlck  Is  a  reliable  person,  while  the  state 
produced  the  evidence  of  nine  persons  in 
Muskegon,  who  swear  that  Chadwlck  rented 
rooms  in  Muskegon  for  gambling  and  as- 
Blgmatlon  purposes,  and  was  a  man  whose 
reputation  for  truth  and  veracity  was  very 
bad,  and  whom  they  would  not  believe  un- 
der oath.  We  pass  no  opinion  upon  the 
truth  or  falsity  of  these  affidavits  filed  by 
the  plaintiff  In  error  upon  the  motion  for 
new  trial,  and  do  not  wish  to  be  understood 
by  anything,  here  said  as  indorsing  the  prac- 
tice of  filing  affidavits  attacking  the  char- 
acter or  credibility  of  persons  whose  affida- 
vits are  submitted  to  the  court  upon  a  mo- 
tion for  new  triaL  In  this  case  we  are  of 
the  opinion  that  the  court  committed  no  er- 
ror in  overruling  the  motion  for  new  trial, 
upon  the  ground  that  the  affidavit  of  the 
plaintiff  in  error,  filed  upon  that  motion, 
does  not  show  that  he  used  reasonable  dili- 
gence to  discover  the  witness  Chadwlck, 
with  a  view  of  presenting  his  testimony  up-' 
on  the  trial  of  the  case.  Plaintiff  In  error 
states  in  his  affidavit  that  he  made  every 
effort  to  find  Chadwlck,  but  could  not  do  so. 
This  averment  in  the  affidavit  was  not  suffi- 
cient to  show  diligence  in  the  matter  of  pro- 
curing Chadwlck's  testimony  upon  the  triaL 
Application  might  have  been  made  to  the 
court  for  a  continuance  of  the  cause,  in  or- 
der to  give  time  for  the  ascertainment  of 
the  name  of  the  person-  who  Is  alleged  to 
hare  been  present  at  the  alleged  time  of  the 
signing  of  the  bond.  No  such  application 
was  made.  "All  due  diligence  must  be  ex- 
acted of  parties  in  making  preparation  for 
trial.  If  a  party,  before  trial,  knows  of  the 
existence  of  needed  testimony,  he  should  ex- 
haust all  reasonable  means  in  his  power  to 
secure  the  evidence  upon  his  trial.  If  he 
falls  to  do  so,  and  chooses  to  take  the  risk 
of  going  into  trial  in  the  absence  of  the  tes- 
timony, and  there  be  an  adverse  verdict,  he 
should  be  left  to  abide  the  consequence,  and 
not  have  granted  to  him  a  new  trial  for  the 
purpose  of  the  procurement  of  such  testi- 
mony upon  another  trial.  Any  other  practice 
would  be  pernicious  In  Its  operation."  Bean 
V.  People,  supra.    In  the  application  fir  a 


new  trial  upon  the  ground  of  newly-discov- 
ered evidence,  the  affidavit  of  the  plaintiff  in 
error,  alleging  that  he  had  made  every  effort 
to  find  Chadwlck  before  the  trial,  fails  to 
show  of  whom  he  made  inquiry,  and  for  this 
reason  is  not  sufficient  to  establish  the  exer- 
cise of  due  diligence.  Smith  v.  Wagaman, 
58  Iowa,  11,  11  N.  W.  718.  The  court  was 
Justified  In  refusing  to  grant  a  new  trial 
upon  the  ground  of  newly-discovered  evi- 
dence, for  the  Insufficiency  of  the  affidavit  in 
the  respect  above  indicated.  Accordingly, 
the  Judgment  of  the  criminal  court  of  Cook 
county  is  affirmed.    Judgment  affirmed. 


(178  III.  532) 

STEVENS  et  al.  v.  HADFIELD. 

(Supreme  Court  of  Illinois.    Feb.  17,  1890.) 

Ubceiveks  —  Ordbr  —  Pinalitt  —  Mohto&oes  — 

FoKKCLOSL'HIi — ReNTB  DURING   KsuBUF- 

TioN  Pbkiou — Who  Entitled. 

1.  An  order  of  court  passing  on  a  receiver's 
account,  and  commanding  him  to  hold  the  bal- 
ance found  due  from  him  subject  to  order. of 
the  court,  is  final  as  to  the  receiver,  unless  he 
appeals  tnerefrom;  and  hence  he  cannot  after- 
wards reassert  the  propriety  of  disbursements 
passed  on  by  the  order. 

2.  Rents  after 'foreclosure  during  the  redemp- 
tion period  belong  to  the  owner  of  the  equi^ 
as  against  the  purchaser,  there  being  no  defi- 
ciency. 

Appeal  from  appellate  coiurt.  First  district. 

Foreclosure  by  William  Fleming  and  otheni 
against  John  J.  Sbutterly  and  others.  There 
was  a  decree  of  sale,  and  from  an  order  find- 
ing Abram  H.  Hadfield,  the  owner  of  the  equi- 
ty, entitled  to  the  balance  of  rents  and  profits 
collected  by  the  receiver  during  the  period  of 
redemption,  and  directing  It  to  be  paid  to  him, 
Julius  H.  Stevens,  the  receiver,  and  Charles 
B.Eggleston,  purchaser  at  the  foreclosure  sale, 
appealed  to  the  appellate  court  (76  HI.  App. 
420);  and,  from  a  Judgment  of  affirmance, 
they  appeal  to  this  court.    Affirmed. 

On  June  15,  1894,  a  bill  was  filed  by  Wil- 
liam Fleming  and  others  against  John  J.  Sbut- 
terly and  others  to  foreclose  a  b^st  deed  upon 
certain  Improved  property  In  Cook  county. 
Appellee  was  the  owner  of  the  equity  of  re- 
demption, and  was  made  a  party  defendant. 
An  order  was  entered  in  the  cause  appointing 
appellant  Julius  H.  Stevens  receiver  of  the 
premises,  with  the  usual  powers  of  receivers 
in  such  cases.  A  decree  of  sale  was  entered 
on  November  13,  1885,  and  the  premises  were 
sold.  There  was  a  deficiency  and  a  decree  for 
the  same.  Appellant  Charles  B.  Eggleston 
purchased  at  the  foreclosure  sale,  and,  after 
the  period  of  redemption,  received  a  deed. 
The  receiver  remained  In  possession,  and  col- 
lected rents,  during  the  period  of  redemption. 
There  were  two  other  incumbrances,  evidenced 
by  trust  deeds  upon  the  property,  one  prior 
and  one  subsequent  to  the  trust  deed  upon 
which  suit  was  brought  The  third  trust  deed 
secured  an  Indebtedness  due  F.  P.  Burgett; 
and  on  February  25,  1806,  a  bill  was  filed  by 
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blm,  which  was  consolidated  with  this  cause. 
An  interrenlDg  petition  was  filed  by  Eggleston 
on  October  20,  189C,  setting  up  that  he  bad 
purchased  the  premises  at  master's  sale;  that 
the  receiver  had  made  his  report  on  April  20, 
1896,  showing  disbursements  of  $3,735.54; 
that  objections  were  filed  to  the  report  by 
Burgett  and  Hadfleld;  that  Hadfleld  had  pur- 
chased the  premises,  and,  as  part  of  the  pur- 
chase, he  assumed  and  agreed  to  pay  the  va- 
rious Incumbrances  thereon;  that  any  sums 
paid  by  the  receiver  upon  interest  due  on  the 
first  mortgage,  If  held  by  the  court  to  have 
been  Improperly  paid,  should  be  ordered  paid 
to  petitioner,  and  not  to  Hadfleld;  and  pray- 
ing that  the  petition  be  referred  to  the  master 
In  chancery,  to  whom  the  receiver's  accounts 
and  reports  had  been  referred.  The  petition 
was  so  referred;  and  on  March  5,  1896,  the 
master  made  his  report,  in  which  he  states 
that  a  warranty  deed  was  Introduced  in  evi- 
dence, dated  March  1,  1894,  from  Shutterly 
to  Hadfleld,  conveying  the  premises  in  ques- 
tion, subject  to  an  Incumbrance  of  $20,000,  se- 
cured by  trust  deed  to  Aaron  B.  Mead,  and  an- 
other Incumbrance,  for  $3,600,  secured  by 
trust  deed  to  Nathaniel  M.  Jones,  which  in- 
cumbrances said  Hadfleld  assumed  and  agreed 
to  pay.  Exceptions  were  filed'  to  the  master's 
report  by  the  receiver,  Stevens,  and  Hadfleld 
and  Burgett;  and,  upon  the  hearing  of  the 
exceptions,  an  order  was  entered  by  the  court 
on  April  5,  1897,  approving  the  receiver's  ac- 
count in  part,  allowing  some  of  the  items  of 
disbursement,  and  disallowing  others.  The 
order  concludes  as  follows:  "The  court  fur- 
ther finds  that  the  total  sum  collected  by 
the  receiver  as  the  revenue  from  said  prem- 
ises is  the  sum  of  $3,421.76.  Deducting  above 
payments  allowed  leaves  balance  of  .$1,882.- 
16.  It  is  further  ordered  that  the  above 
balance  of  $1,882.16  be  held  for  the  further 
consideration  of  the  court"  Afterwards,  on 
May  25,  1897,  Hadfleld,  appellee,  filed  his 
petition  in  said  cause,  setting  forth  that  he 
was  the  owner  of  the  equity  of  redemption 
from  the  time  of  the  foreclosure  until  the  expi- 
ration of  the  period  of  redemption;  that  the 
deficiency  had  been  paid,  and  the  deficiency 
decree  satisfied;  and  praying  that  the  receiv- 
er be  ordered  to  pay  the  petitioner  the  balance 
which  had  been  found  by  the  court  on  April 
5,  1897,  to  be  In  his  hands.  Stevens,  the  re- 
ceiver, and  Fleming,  answered  the  petition. 
The  substance  of  the  answers  was  to  reassert 
the  propriety  of  the  receiver's  disbursements 
which  had  been  passed  upon  and  disallowed 
by  the  order  of  April  5,  1807.  On  September 
3,  1897,  the  court  entered  an  order  finding 
that  Hadfleld  was  the  owner  of  the  equity  of 
redemption,  and,  as  such,  entitled  to  the  bal- 
ance of  rents  and  profits,  and  directing  that 
the  balance  in  the  hands  of  the  receiver  be 
paid  to  Hadfleld,  less  $50  allowed  for  costs  of 
this  proceeding.  From  that  order,  Stevens, 
the  receiver,  and  Eggleston,  the  purchaser  at 
the  foreclosure  sale,  appealed  to  the  appellate 
court,  where  the  judgment  was  afiSrmed,  to 


reverse   which   they  have  appealed   to  this 
c»urt 

N.  M.  Jones,  for  appellants.  B.  W.  Ellia, 
for  appellee. 

CRAIG,  J.  (after  stating  the  facts).  It  will 
be  observed  that  in  the  order  or  Judgment  of 
April  5,  1897,  the  entire  account  of  the  receiv- 
er as  to  all  moneys  received  and  paid  out  was 
considered  and  passed  upon  by  the  court,  and 
that  after  charging  him  with  all  moneys  re- 
ceived, and  allowing  him  for  all  moneys  prop- 
erly paid  out,  the  court  found  that  he  had  a 
balance  of  $1,882.16  in  his  hands,  to  be  paid 
out  as  the  court  might  thereafter  direct.  So 
far  as  the  receiver  was  concerned,  this  was  a 
final  adjudication,  and  would  be  conclusive  on 
him,  unless  he  appealed  or  sued  out  a  writ  of 
error.  But  no  appeal  was  taken  or  writ  of  er- 
ror sued  out  To  whom  the  court  should  olti- 
mately  order  the  balance  in  the  teoelrer's 
hands  paid  was  a  matter  of  no  consequence 
to  him.  He  therefore  cannot  complain  of  the 
judgment  of  September  S,  1897,  from  which 
he  appealed. 

The  only  remaining  question  to  be  consid- 
ered is  whether  the  judgment  of  September 
3, 1807,  in  which  the  court  determined  that  the 
balance  in  the  hands  of  the  receiver  should  be 
paid  to  Hadfleld,  was  erroneous  as  to  the 
purchaser  at  the  foreclosure  sale,  Charles  B. 
Eggleston.  As  a  general  rule,  the  mortgagor 
or  owner  of  the  equity  of  redemption,  where 
there  is  no  deficiency,  is  entitled  to  the  pos- 
session of  the  premises,  and  to  receive  the 
rents,  issues,  and  profits,  after  the  sale  on 
foreclosure,  until  the  time  of  redemption  ex- 
pires. Davis  V.  Dale,  150  lU.  239,  37  N.  E. 
215.  Here,  Hadfleld  was  the  owner  of  the 
equity  of  redemption.  At  the  foreclosure  sale 
the  mortgaged  premises  were  sold  for  the  en- 
tire amount  of  the  mortgage  debt  and  costs, 
except  $227.54,  for  which  a  deficiency  judg- 
ment was  rendered.  This  deficiency  judg- 
ment had  been  paid  by  the  receiver,  and  be 
was  credited  for  the  amount  in  the  judgment 
of  AprU  5,  1897.  Whatever  amount  of  rents, 
therefore,  was  left  In  the  hands  of  the  receiv- 
er after  the  payment  of  the  deficiency  judg- 
ment, and  such  other  disbursements  as  the 
court  allowed  in  Its  judgment  of  April  5,  1897. 
properly  belonged  to  Hadfleld,  as  owner  of  the 
equity  of  redemption.  The  appellant  Eggles- 
ton, the  purchaser  at  the  foreclosure  sale,  had 
no  claim  to  the  rents  by  virtue  of  his  purchase. 
He  purchased  the  property  subject  to  all  prior 
incumbrances  uiwn  it  He  knew,  or  was 
bound  to  know,  that  his  purchase  would  not 
ripen  Into  a  title  until  the  expiration  of  15 
months  from  the  date  of  sale,  and  that  during 
that  period  the  owner  of  the  equity  of  redemp- 
tion was  entitled  to  the  possession  and  rents 
of  the  premises. 

Some  importance  seems  to  be  placed  on  the 
fact  that  Hadfield,  in  his  purchase  of  the 
premises,  had  assumed  and  agreed  to  pay  the 
mortgage  debt  in  question,  and  also  a  prior 
mortgage  on  the  premises  of  $20,000,  running 
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to  Aaron  B.  Mead,  trustee.  If  the  holder  of 
the  prior  mortgage  had  interrcned  in  the  fore- 
closure proceeding,  and  prayed  for  any  relief 
as  against  Hadfield,  who  had  assumed  the 
payment  of  the  prior  mortgage,  the  position 
of  counsel  might  be  regarded  as  plausible. 
But  such  was  not  the  case.  The  holder  of 
the  prior  mortgage  has  aslced  no  relief,  nor  Is 
he  here  complaining  of  the  Judgment  rendered 
by  the  court,  and  the  purchaser  at  the  mort- 
gage sale  cannot  complain  for  him.  What- 
eyer  liability  Hadfield  may  have  assumed  as 
purchaser  of  the  equity  of  redemption  of  the 
premises  in  question  may  be  enforced  In  an 
appropriate  action,  but  we  perceive  no  ground 
upon  which  appellants  can  call  in  question 
that  liability  In  this  proceeding.  The  Judg- 
ment of  the  appellate  court  will  be  affirmed. 
Judgment  affirmed. 


an  111.  B79) 

DANFORTH  et  al.  ▼.  VILLAGE  OF  HINS- 
DALE. 

(Supreme  Ckiort  of  Illinois.    Feb.  17,  1899.) 

MUMICIPAI.  IMPROTKSIBNT — OrDINANOU —  QERTAIN- 
TT— EXCBSSIVB  ASSBSSMKKT— VaLIOITT. 

1.  A  local  Improvement  ordinance,  provid- 
ing that  the  assessment  shall  be  divided  into  a 
stated  number  of  ingtallments,  the  first  to  in- 
clude a  certain  portion  and  all  fractional 
amounts,  and  the  remainder  to  be  in  equal 
amounts  and  multiples  of  100,  is  not  void  as 
failing  to  specify  the  amount  of  the  install- 
inents. 

2.  Since  any  excess  of  an  assessment  for  a 
local  improvement  over  its  cost  must  be  re- 
turned to  the  property  owners,  the  fact  that  a 
contract  to  construct  it  was  let  for  less  than 
the  total  assessment  is,  in  the  absence  of  fraud, 
no  ground  for  refusing  to  confirm  the  assess- 
ment, where  the  improvement  has  not  yet  been 
made. 

Magrudcr,  J.,  dissenting. 

Appeal  from  Dupage  county  court;  John 
H.  Batten,  Judge. 

The  cost  of  a  local  Improvement  In  the  vil- 
lage of  Hinsdale  was  assessed  against  Je- 
rome J.  Danfortb  and  others,  and  from  an  or- 
der confirming  the  assessment  they  appeaL 
Afilrmed. 

W.  B.  Wilson,  for  appellants.  Linus  0. 
Ruth,  for  appellee. 

CRAIG,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Dupage  county 
confirming  a  special  assessment  levied  by  the 
village  of  Hinsdale  to  pay  for  the  Improve- 
ment of  Second  'street,  in  the  said  village, 
from  the  west  Ihie  of  Garfield  avenue,  to  the 
cast  line  of  Lincoln  street,  by  draining,  grad- 
ing, curbing,  and  paving  the  same.  On  June 
0,  1897,  the  commissioners  appointed  to  make 
an  estimate  of  the  cost  of  the  proposed  im- 
provement made  a  report  In  writing  to  the 
president  and  board  of  trustees,  estimating 
the  total  cost  of  the  Improvement  at  the  sum 
of  14,200.  This  report  was,  on  the  last-men- 
tioned date,  duly  adopted  and  approved  by 
the  president  and  board  of  trustees  of  the 


village.  A  petition  was  then  filed  In  the 
county  court  praying  for  the  appointment  of 
commissioners  to  mal^e  an  assessment  upon 
the  property  benefited  to  pay  for  the  cost  of 
the  improvement.  Commissioners  were  ap- 
pointed, and  they  made  and  returned  an  as- 
sessment roll  In  conformity  to  the  statute. 
On  the  Cth  day  of  July,  1897,  the  court  en- 
tered an  order  requiring  all  objections  to  the 
assessment  roll  to  be  filed  on  or  before  July 
8th.  Within  the  time  required  by  the  order 
of  court,  the  three  appellants,  J.  J.  Danfortb, 
John  B.  Jarrett,  and  Elmma  A.  Cowles,  filed 
objections  to  the  confirmation  of  the  aasess- 
i  ment  roll.  On  July  12th  a  hearing  was  had, 
'  and  all  objections  were  overruled  except 
those  to  be  tried  by  a  Jury.  On  July  9th  the 
assessment  was  confirmed  except  as  to  the 
premises  of  appellants.  Nothing  further  was 
done  until  October  9,  1897,  when  appellants 
moved  the  court  for  leave  to  file  additional 
objections.  This  motion  was  denied.  The 
parties  then,  by  agreement,  waived  a  jury, 
and  agreed  that  the  Issues  to  be  submitted  to 
a  Jury  should  be  tried  by  the  court  On  the 
bearing  upon  the  evidence  Introduced,  the 
court  entered'  Judgment  confirming  the  as- 
sessment on  the  appellants'  property,  and 
they  appealed. 

Section  3  of  the  ordinance  read  In  evidence 
was  as  follows:  "That  the  special  assess- 
ment herein  ordered  to  be  assessed  and  levied 
shall  be  divided  Into  seven  installments,  the 
first  of  which  installments  shall  Include  one- 
seventh  of  said  assessment,  together  with  all 
fractional  amounts,  and  each  of  the  remain- 
ing installments  shall  be  equal  In  amount  and 
multiples  of  one  hundred  (100)  dollars,— first 
installment  payable  at  the  confirmation  of 
the  assessment,  the  other  Installments  an- 
nually thereafter,  with  six  per  cent  interest 
after  thirty  days  from  the  confirmation."  It 
Is  insisted  In  the  argument  that  the  ordinance 
Is  void,  because  It  falls  to  specify  the  amount 
of  each  or  any  of  the  installments.  The 
same  objection  was  Interposed  to  a  similar 
ordinance  In  Latham  v.  Village  of  WUmette, 
168  111.  153,  48  N.  E  311,  and  we  held  the 
ordinance  valid.  The  decision  In  that  case 
Is  conclusive  of  the  question  here  raised. 

It  appears  from  the  record  that  on  the  3d 
day  of  August,  1897,  a  contract  was  entered 
into  between  the  village  of  Hinsdale  and  one 
Olaf  Vider,  a  solvent  and  responsible  person, 
for  the  construction  of  the  Improvement  pro- 
vided for  in  the  ordinance.  It  also  appears 
that  on  the  4th  day  of  October,  1897,  before 
the  hearing  was  had,  the  appellants  entered 
a  motion  for  leave  to  file  further  objections 
to  the  confirmation  of  the  assessment  one 
of  which  was  that  the  assessment  was  for  a 
greater  amoimt  than  the  actual  cost  of  the 
improvement.  This  application  was  denied 
by  the  court;  and  the  court  also,  on  the  hear- 
ing, refused  to  admit  the  contract  In  evi- 
dence. The  ruling  of  the  court  on  this 
branch  of  the  case  is  relied  upon  as  error. 
The  contract  offered  In  evidence,  as  set  out 
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in  the  abstract,  was  as  follows:  "Agreement 
entered  Into  this  third  of  August;  1897,  be- 
tween Olaf  yider  and  the  Tillage  of  Hinsdale: 
That  Vlder  should  furnish  the  labor  and  ma- 
terial and  make  the  improyements  provided 
for  in  the  ordinance,  according  to  the  specifi- 
cations attached,  and  be  paid  as  follows: 
For  each  cubic  yard  of  excavation,  seventeen 
cents;  for  each  lineal  foot  of  curb  construct- 
ed, fourteen  cents;  for  each  square  yard  of 
pavement,  complete,  seventy-six  cents;  for 
each  lineal  foot  of  12-in.  diameter  drain,  with 
manholes  and  catch-basins  complete,  seven ty- 
flve  cents;  for  each  lineal  foot  of  9-In.  drain, 
with  manholes  and  catch-basins  complete, 
sixty  cents.  Specifications  part  of  this  con- 
tract improvement  requires  the  following 
approximate  quantities:  Wooden  curb,  1,780 
lineal  feet;  earth  excavation,  1,060  cubic 
yards;  cedar  block  paying,  2,630  square 
yards.  Including  160  feet  12-In.  drain,  with 
four  manholes  and  four  catch-basins  and  iron 
covers;  weight  of  manholes  470  pounds,  and 
of  catch-basin  covers  325  pounds.  The  price 
per  square  yard  for  pavement  complete  must 
include  the  grading  of  grass  plots  and  all 
necessary  work  on  manholes  and  catch-ba- 
sins." It  win  be  observed  that  the  contract 
does  not  show  the  amount  to  be  paid  the 
contractor  for  the  work  to  be  done.  Wheth- 
er the  amount  was  less  or  more  than  the  as- 
sessment would  have  to  be  determined  from 
other  evidence.  But,  conceding  that  the  work 
to  be  done  at  the  prices  specified  in  the  con- 
tract would  not  amount  to  as  much  as  the 
assessment,  would  that  fact,  of  Itself,  author- 
ize the  court  to  refuse  to  confirm  the  assess- 
ment? The  village  had  appointed  three  com- 
petent persons  to  estimate  the  coat  of  the  Im- 
provement, as  provided  by  the  statute.  The 
persons  appointed  had  discharged  their  du- 
ties, so  far  as  appears,  honestly  and  con- 
scleotlously.  A  report  had  been  made  to  the 
village  authorities,  which  had  been  approved 
as  required  by  the  statute.  Indeed,  no  fraud 
or  misconduct  on  the  part  of  the  persons  ap- 
pointed to  estimate  the  coat  of  the  Improve- 
ment Is  claimed  or  charged.  While  It' was 
the  duty  of  the  persons  appointed  to  estimate 
the  cost  of  the  Improvement  te  agree  upon 
such  an  amount  as  would  neither  exceed  nor 
be  less  than  what  the  improvement  would 
actually  cost,  yet  the  fact  that  the  amount 
agreed  upon  might  be  too  small  or  too  large 
ought  not  to  be  a  sufficient  ground  to  defeat 
the  assessment.  In  the  absence  of  fraud  or 
misconduct  on  the  part  of  those  appointed  to 
estimate  the  cost  of  the  Improvement.  If  a 
rule  of  that  character  were  adopted,  no  as- 
sessment could  be  sustained,  as  It  would  be 
In  many  cases  hnpossible  for  the  persons  ap- 
pointed to  estimate  the  cost  of  the  Improve- 
ment to  determine  that  fact  with  absolute 
certainty.  Indeed,  the  fact  that  the  statute 
requires  any  and  all  excess  which  may  be 
collected  above  the  cost  of  the  Improvement 
to  be  returned  to  the  property  owner  would 
seem  to  Indicate  that  it  was  not  within  the 


contemplation  of  the  legislature  that  the  ex- 
act amount  of  the  cost  of  an  improvement 
could  be  determined  before  the  improvement 
had  been  made.  After  the  Improvement  has 
been  made,  and  the  actual  cost  has  been  as- 
certained, no  greater  sum  can  be  collected 
from  the  property  owner,  although  the  esti- 
mated cost  may  be  for  a  larger  sum.  But  In 
an  application  to  confirm  a  special  assess- 
ment, where  all  the  proceedings  have  con- 
formed to  the  statute,  and  no  part  of  the  as- 
sessment has  been  collected,  we  do  not  think 
"the  property  owner  can  Interpose  as  a  de- 
fense that  the  actual  cost  of  the  improve- 
ment will  be  less  than  the  estimated  cost 
made  by  the  persons  appointed  to  make  an 
estimate  of  the  cost.  The  Judgment  of  the 
county  court  will  be  affirmed.  Judgment  af- 
firmed. 

MAGRUDEB,  J.  (dlssoiting).  I  cannot 
agree  with  the  view  of  this  case  taken  by  the 
majority  of  the  "court,  for  the  following  rea- 
sons: The  commissioners  appointed  to  esti- 
mate the  cost  of  the  improvement  reported 
$4,200  as  the  estimated  cost  thereof.  Com- 
missioners were  appointed  by  the  county 
court  to  assess  the  amount  of  the  estimated 
cost,  as  so  reported,  upon  the  property  sub- 
ject to  assessment  The  court  overruled  all 
objections  except  those  triable  by  Jury,  and. 
as  to  the  questions  proper  to  be  submitted 
to  the  Jury,  a  jury  was  waived,  and  the  cause 
was  submitted  to  the  court  for  trial  without 
a  jury.  Upon  the  hearing  of  the  cause  on 
October  18,  1897,  the  objectors  below,  the 
present  appellants,  offered  in  evidence  a  con- 
tract dated  August  3,  1897,  entered  Into  be- 
tween the  village  of  Hinsdale  and  one  Olaf 
Vlder,  a  solvent  and  responsible  person,  for 
making  the  improvements  provided  for  in  the 
ordinance  set  out  in  the  petition  to  the  county 
court,  at  an  actual  cost  of  12,698.20,  as  is 
easily  seen  by  calculation,  the  contract  giving 
the  number  of  feet  and  yards  to  be  improved, 
and  the  prices  per  foot  and  yard.  By  the 
terms  of  this  contract  the  improvement  was 
to  be  made  at  an  actual  cost  of  from  25  to 
30  per  cent  less  than  the  estimated  cost  as 
fixed  by  the  commissioners  appointed  by  the 
village  board.  The  court  refused  to  admit 
the  contract  in  evidence.  The  main  question 
presented  for  consideration  is  whether  or  not 
the  court  erred  in  thus  excluding  the  contract 
The  petitioner  below  (appellee  here),  the  vil- 
lage of  Hinsdale,  objected  to  the  Introduction 
of  the  contract,  upon  the  ground  that  there 
was  no  objection  pending  before  the  court 
under  which  the  evidence  was  admissible. 
This  was  the  only  ground  upon  which  the 
contract  was  excluded,  and.  In  order  to  under- 
stand It,  It  Is  necessary  to  refer  to  some  of 
the  proceedings  which  took  place  prior  to  the 
hearing  before  the  court  on  October  18,  1897. 
A  rule  was  theretofore  made  by  the  court 
that  all  objections  to  the  assess^raent  roll 
should  be  filed  by  July  8,  1897.  On  July  3. 
1SU7,  the  present  appellants  filed  thair  ohjtc- 
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tlons  to  the  conflrmatlon  of  the  assessment. 
On  July  12,  1897,  the  appellee,  by  Its  attor- 
ney, moyed  that  all  of  the  objections  so  filed, 
except  those  triable  by  a  Jury,  should  be  over- 
ruled; and  such  objections  were  thereupon 
overruled.  Afterwards,  on  October  4,  1897, 
the  appellants  moved  for  leave  to  amend  their 
objections,  and  for  leave  to  file  additional 
objections;  but  this  motion  was  denied,  and 
leave  to  file  such  additional  objections  was 
refused.  All  except  the  last  of  said  additional 
objections  were  merely  a  more  explicit  and 
detailed  presentation  of  the  questions  involved 
in  the  objections  as  originally  filed.  But  the 
last  of  the  additional  objections,  which  was 
not  embraced  in  the  objections  originally 
filed,  was  that  the  assessment  was  for  a  great- 
er amount  than  the  cost  of  the  Improvement 
provided  for,  and  all  items  that  might  law- 
fully be  included  in  said  assessment 

The  court  erred  in  refusing  to  allow  the  last 
of  the  additional  objections,  as  above  stated, 
to  be  filed,  and  also  In  refusing  to  admit  the 
contract  offered  In  evidence.  Section  23  of 
the  practice  act  (chapter  110,  Rev.  St)  pro- 
vides that  "at  any  time  before  final  Judg- 
ment In  a  civil  suit,  amendments  may  be 
allowed  on  such  terms  as  are  Just  and  reason- 
able, *  ♦  •  In  any  matter,  either  of  form 
or  substance,  in  any  process,  pleading  or  pro- 
ceeding which  may.  enable  the  plaintiff  to 
sustain  thiie  action  for  the  claim  for  which 
It  was  Intended  to  be  brought,  or  the  defend- 
ant to  make  a  legal  defense."  In  MIsch  v. 
McAlpine,  78  111.  507,  where  leave  was  asked 
by  a  defendant,  who  had  filed  the  general  Is- 
sue, to  file  an  additional  plea,  which  was  in- 
dispensable to  enable  him  to  make  a  legal 
defense,  and  where  it  appeared  that  the  de- 
fendant had  been  guilty  of  no  culpable  neg- 
ligence in  asking  for  snch  leave.  It  was  held 
that  the  trial  court  erred  In  refusing  to  grant 
the  leave,  such  refusal  having  been  based  up- 
on terms  that  were  not  Just  and  reasonable. 
Drake  v.  Drake,  83  111.  626;  Chandler  v. 
Frost,  88  lU.  559.  Filing  additional  pleas 
comes  witbin  the  meaning  of  amendments  as 
specified  in  the  statute.  It  is  the  right  of  a 
party  at  any  time  before  Judgment  to  make 
any  amendment  which  Is  necessary  to  pre- 
sent a  defense,  subject  to  the  imposition  by 
the  court  of  reasonable  terms.  It  is  manifest 
that  In  the  present  case  the  additional  objec- 
tion here  under  consideration  could  not  have 
been  filed  on  July  3,  1897,  when  the  original 
objections  were  filed.  The  contract  with 
Vider  was  not  let  until  August  3,  1897.  It 
was  this  contract  which  showed  that  the  levy 
of  the  assessment  was  excessive.  Applica- 
tion to  file  an  objection  under  which  it  was 
proper  to  Introduce  the  contract  In  evidence 
was  made  before  the  hearing,  to  wit,  on  Octo- 
ber 4,  1897,  and  at  as  early  a  date  as  it  was 
possible  to  make  It  The  defense  -sought  to 
be  made  by  the  Introduction  of  the  contract 
of  August  3, 1897,  was  a  good  one.  The  prop- 
erty owners  should  not  have  been  assessed 


?4,200  to  pay  for  the  Improvement  when  the 
contract  let  by  the  board  of  trustees  for  the 
making  of  the  improvement  involved  an  ex- 
penditure of  only  $2,69&20.  It  Is  true  that 
under  the  statute  It  would  have  become  the 
duty  of  the  village  to  return  the  surplus  over 
and  above  the  actual  cost  of  the  improve- 
ment to  those  who  paid  It  as  soon  as  such 
surplus  should  be  received.  But  it  is  difficult 
to  see  why  It  was  necessary  to  collect  such 
surplus  when  a  contract  was  already  made 
for  the  making  of  the  improvement  at 
a  figure  which  would  leave  no  surplus  on 
hand.  The  cotmty  court  had  the  power,  un- 
der section  33,  art  9,  City  and  Village  Act 
(chapter  24,  Rev.  St),  at  any  time  before  final 
Judgment,  to  modify,  alter,  change,  or  annul 
the  assessment  which  had  been  returned,  or 
to  cause  the  same  to  be  recast  by  the  com- 
missioners. This  conld  have  been  done  In  the 
present  case  If  the  contract  had  been  admit- 
ted, and  it  had  thereby  become  apparent  to 
the  court  that  Justice  required  the  reduction 
of  the  amount  of  the  assessment  In  City 
of  Bloomington  v.  Blodgett,  24  Dl.  App.  650, 
the  facts  showed  that  the  commissioners  in 
the  proceeding  there  made  a  report,  estimat- 
ing the  cost  of  the  improvement  at  $3,900, 
and  that  afterwards  a  contract  was  let  for 
the  construction  of  the  Improvement  for  the 
sum  of  $2,900,  or  $1,000  less  than  the  estimat- 
ed cost  of  the  assessment.  In  that  case  the 
court  say:  "If  the  excessive  and  unneces- 
sary levy  was  known  to  appellee  at  the  time 
or  before  the  Judgment  of  the  county  court 
confirming  the  assessment  of  the  commis- 
sioners, as  provided  in  sections  30,  31,  art 
9,  c.  24,  Rev.  St.,  he  should  then  and  there 
have  made  his  defense.  •  '•  •  The  city 
may  undoubtedly  proceed  to  assess  and  col- 
lect special  assessments  based  upon  the  esti- 
mate made  in  conformity  with  sections  20,' 
21,  art  9,  c.  24,  although  such  estimate  may 
exceed  the  actual  cost  of  the  proposed  Im- 
provement Hence,  so  long  as  it  is  not 
known  that  such  assessment  is  too  large,  no 
one  would  be  permitted  by  the  county  court, 
dther  when  confirming  the  assessment  or  in 
rendering  the  Judgment  upon  which  the  lands 
are  to  be  sold,  to  Interpose  as  a  defense  the 
mere  possibility  that  the  assessment  may 
ultimately  prove  larger  than  Is  needed.  Bui 
from  the  moment  that  it  clearly  appears  there 
is  an  excessive  levy,  either  from  letting  the 
contract  for  the  proposed  work  or  otherwise, 
we  think  such  excess  should  not  be  collected, 
and  becomes  a  legal  defense  pro  tanto,  which 
the  county  court  should  recognize,  as,  arising 
at  the  time,  it  can  be  shown  In  the  manner 
above  stated  that  the  levy  is  excessive  and 
unnecessary."  In  Boynton  v.  People,  159 
m.  553,  42  N.  B.  842,  we  referred  to  the  fore- 
going case  of  City  of  Bloomington  v.  Blod- 
gett, and  approved  of  It,  and  Indorsed  it  as 
announcing  "sound  doctrine."  The  same  case 
was  also  referred  to  with  approval  in  People 
T.  McWethy,  165  HI.  222,  46  N,  B.  187. 
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DEAN  T.  GORTON. 
(Sapreme  Court  of  Illinois.    Feb.  17,  1S99.)    . 

RTECTMBNT— EVIDBN'CK. 

Where  plaintiff  in  ejectment  establishes  his 
own  title,  and  that  both  he  and  defendant 
claim  under  a  common  source,  he  can  rest  his 
case;  and  a  right  to  possession  will  result,  with- 
out proof  of  possession  by  defendant,  or  any 
title  or  interest  in  him. 

Appeal  from  superior  court,  C!ook  county; 
Jonaa  Hutchinson,  Judge. 

Action  by  Edward  F.  Gorton,  trustee, 
against  Isaac  Dean.  Judgment  for  plaintiff. 
Defendant'  appeals.    Affirmed. 

Charles  Plckler,  for  appellant  Edward  F. 
Gorton  and  George  W.  Brown,  for  appellee. 

PHILLIPS,  J.  Appellee  brought  his  action 
of  ejectment  against  appellant,  who  pleaded 
not  guilty.  On  trial  without  a  jury,  finding 
and  Judgment  were  In  favor  of  appellee.  Mo- 
tion for  new  trial  was  overruled,  and  this  ap- 
peal is  prosecuted.  The  contention  of  appel- 
lant is  that  the  appellee  did  not  prove  the  time 
when  appellant  took  possession.  It  appears 
from  the  evidence  that  both  derived  title  from 
a  common  source.  That  common  source  made 
a  trust  deed  conveying  to  appellee,  as  trustee, 
the  land  In  controversy,  to  secure  certain  notes 
and  coupon  notes.  Default  was  shown  In  the 
payment  of  interest,  and  a  foreclosure  was 
had,  and  a  decree  of  sale  entered.  "It  is  a 
familiar  principle  that,  after  condition  broken, 
ejectment  may  be  maintained  by  the  mortga- 
gee against  the  mortgagor,  or  those  to  whom 
he  may  have  assigned  the  equity  of  redemp- 
tion." Taylor  v.  Adams,  115  111.  570,  4  N. 
E.  837;  Pollock,  v.  Maison,  41  lU.  516;  HaU 
V.  Lance,  25  111.  250.  With  evidence  of  the 
title  of  both  being  derived  from  a  common 
^urce,  and  plaintiff's  title  from  that  source 
being  shown,  plenary  proof  is  made  under  a 
plea  of  not  guilty  only.  Neither  possession  by 
defendant,  nor  any  title  or  Interest  in  him  In 
the  property,  need  be  proved  by  the  plaintiff. 
Commissioners  v.  Gavin,  139  lU.  280,  28  N.  E. 
826.  Appellee,  having  established  bis  own 
title,  and  that  both  claimed  the  land  In  the 
declaration  described  from  a  common  source, 
could  rest  his  case,  and  a  right  to  possession 
would  result,  and  the  facts  would  warrant 
Judgment  In  his  favor,  without  further  evi- 
dence. The  character  of  appellant's  title  was 
matter  of  defense.  The  judgment  of  the  su- 
perior court  of  Cook  county  Is  affirmed.  Judg- 
ment affirmed. 

{176  III.  2S3) 

CHICAGO  GEN.  RY.  CO.  v.  CITY  OP 

CHICAGO.i 
(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

MnmciPAi.  CoKPOBATioss— OiiPirjANCEs  —  Consti- 
tution ALiTT—CoNTiucxa— Ultra  ViKES 
— Street   Railways. 
1.  Under  Rev.  St.  p.  671,  {  3,  providing  that 
a  city  may  permit  the  construction  of  a  street 

1  Rehearing  denied  December  14,  1898. 


railway  upon  such  conditions  as  It  deems  best 
for  the  public  interest,  a  dty  may  reqnire  a 
street  railway  to  pay  an  annual  tax  on  each 
mile  of  its  track  as  a  condition  to  its  right  to 
construct  and  operate  its  line. 

2.  It  will  not  be  presumed  that  because  an 
ordinance,  authorizing  the  construction  and 
operation  of  a  street  railway,  requires  the  pa;- 
ment  of  a  license  fee  on  each  car,  that  another 
provision,  requiring  the  payment  of  an  annual 
tax  on  each  mile  of  its  track,  is  an  improper 
attempt  to  raise  revenue  for  the  municipal  gov- 
ernment. 

3.  An  ordinance  requiring  defendant  street 
railroad  to  pay  an  annual  tax  on  each  mile  of 
its  road,  as  a  condition  to  its  right  to  construct 
and  operate  its  line,  does  not  deprive  defend- 
ant of  its  property  without  due  process  of  law, 
in  contravention  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States  and 
section  2  of  the  bill  of  rights  of  the  state  con- 
stitution. 

4.  An  ordinance  requiring  defendant  to  pay 
an  annual  tax  on  earh  mile  of  its  track  is  not 
in  conflict  with  Const  art.  4,  §  22,  prohibitinc 
the  enactment  of  special  laws  where  a  general 
law  is  applicable,  though  the  ordinance  applies 
only  to  defendant  and  not  to  other  street- 
railway  companies. 

5.  Defendant  who  accepted  a  license  to  con- 
struct and  operate  a  street  railway,  and  receiv- 
ed its  benefits,  cannot,  as  against  the  city, 
avoid  payment  of  an  annual  mileage  tax  on  the 
ground  that  the  license  imposing  it  was  ultra 
vires  of  the  city. 

EiTor  to  circuit  court  Cook  county;  R.  S. 
Tuthlll.  Judge. 

Action  by  the  city  of  Chicago  agatn-st  the 
Chicago  General  Railway  Company.  There 
was  Judgment  for  plaintiff,  from  which  "le- 
fendant  brings  error.    Affirmed. 

Jesse  B.  Barton  and  Chas.  L.  Bonnej,  for 
plaintiff  In  error.  Charles  S.  Thornton.  Corp. 
Counsel,  for  defendant  In  error. 

WILKIN,  J.  This  Is  an  action  of  debt 
brought  by  the  city  of  Chicago  against  plain- 
tiff In  error  to  recover  damages  on  Its  bond 
In  the  sum  of  $25,000.  Damages  were  assess- 
ed at  $2,250,  and  Judgment  rendered  for  that 
amount  and  costs,  from  which  plaintiff  in  er- 
ror prosecutes  this  writ. 

The  facts  In  the  case  are  uncontroverted. 
In  February,  1892,  the  city  passed  an  ordi- 
nance granting  to  plaintiff  In  error  authority 
to  construct,  maintain,  and  operate  a.  street 
railway  on  Twenty-Second  and  other  streets 
in  the  city,  upon  certain  terms  and  conditions, 
among  which  was  the  following: 

"Sec.  8.  Per  Mile  Tax.  The  rights,  priv- 
ileges and  franchises  herein  conferred  are 
granted  upon  the  further  condition  and  con- 
sideration that  on  or  after  December  1.  189-5. 
the  said  company  or  their  legal  assigns,  or  any 
person,  firm,  company  or  corporation  in  any 
way  claiming  under  or  through  them,  or  oper- 
ating the  road  herein  authorized,  shall  pay  In- 
to the  city  treasury  of  the  city  of  Chicago,  an- 
nually, for  each  and  every  lineal  mile  of  their 
track  laid  under  the  provisions  of  this  ordi- 
nance, and  a  proportionate  amount  of  any 
fraction  of  a  mile  laid  as  herein  authorhxid, 
the  sum  of  five  hundred  dollars  (foOO),"  etc 

Section  11  required  the  company  to  give 
bond  in  the  sum  of  $25,000,  conditioned  for  the 
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faithful  observance  and  performance  of  the 
conditions  of  the  ordinance.  Plaintiff  In  error 
accepted  the  ordinance,  and,  In  purauauce  of  Its 
terms,  caused  the  bond  sued  on  to  be  execut- 
ed. Four  and  a  half  miles  of  track  were  laid 
by  it,  but  It  refuseil  to  pay  the  sum  provided 
by  section  8  when  due,  and  thereupon  this 
suit  was  brought. 

The  principal  question  to  be  determined  in 
the  case  is  whether  the  city  had  the  power  to 
Impose  the  condition  prescribed  in  section  8 
of  the  ordinance  granting  the  right  to  the  de- 
fendant railway  company  to  occupy  the  street 
with  its  tracks.  Our  constitution  (article  11, 
S  4)  provides:  "No  law  shall  be  passed  by 
the  general  assembly  granting  the  right  to 
construct  and  operate  a  street  railway  within 
any  city  •  *  •  without  requiring  the  con- 
sent of  the  local  authorities  having  control  of 
the  street  or  highway  proposed  to  be  occupied 
by  such  street  railroad."  The  twenty-fourth 
clause  of  section  1  of  Urticle  5  of  the  city  and 
village  act  (then  in  force)  gave  the  city  power 
"to  permit,  regulate  or  prohibit  the  locating, 
constructing  or  laying  a  track  of  any  horse 
railroad  in  any  street,  alley  or  public  place; 
but  such  permission  shall  not  be  for  a  longer 
time  than  twenty  years."  Rev.  St.  p.  219. 
Section  3  of  the  horse  and  dummy  act  pro- 
vides that  no  company  shall  have  the  right  to 
construct  its  road  along  any  street  or  alley, 
etc.,  without  the  consent  of  the  corporate  au- 
thorities of  such  city,  and  that  "such  con- 
sent may  be  granted  for  any  period  not  longer 
than  twenty  years,  on  the  petition  of  the  com- 
pany, upon  such  terms  and  conditions,  not  in- 
consistent with  the  provisions  of  this  act,  as 
such  corporate  authorities  or  county  board,  as 
the  case  may  be,  shall  deem  for  the  best  In- 
terest of  the  public."    Id.  p.  571. 

It  Is  not  denied  that  the  city  had  the  power 
to  impose  a  money  condition  as  a  license  fee, 
or  to  protect  it  against  liabilities  and  expenses 
occasioned  by  reason  of  the  construction  of 
the  railroad  in  its  streets,  or  for  expenses  and 
the  like  of  defendant  in  error;  but  It  is  earn- 
estly insisted  that  this  ordinance  shows  an  un- 
lawful attempt  on  the  part  of  the  municipal- 
ity to  sell  its  license,  and  that  it  is  also  an 
unauthorized  attempt  to  raise  revenue  for  the 
purposes  of  municipal  government;  also  that, 
because  the  ordinance  contains  other  terms 
and  conditions  for  the  protection  of  the  city 
against  loss  or  disbursements,  such  as  a  li- 
cense fee  of  $50  per  annum  for  each  car  oper- 
ated, there  is  no  room  for  the  presumption 
that  the  condition  for  the  payment  of  this 
amount  per  mile  was  with  a  view  to  such  pur- 
poses. We  are  unable  to  agree  with  counsel 
In  these  contentions.  It  was  clearly  within 
the  power  of  the  council,  by  its  ordinance,  to 
make  this  additional  condition  if  it  so  desired, 
and  the  courts  cannot  Indulge  the  presumption 
that  the  act  was  done  for  an  illegal  purpose, 
It  being  apparent  that  it  could  be  done  legally. 
It  is  not  claimed  the  condition  is  unreasonable 
or  against  public  policy,  and  therefore  void. 
It  is  not  for  this  court  to  review  the  acts  of 
52  N.E.— 56 


the  city  council  which  are  within  its  dlsnretiou 
and  within  the  grant  of  power  to  It  People 
V.  Railway  Co.,  118  111.  113,  7  N.  B.  116. 

But  If  it  were  true,  as  contended  by  coun- 
sel, that  the  purpose  of  the  mileage  tax  was 
to  compensate  the  city  for  granting  the  priv- 
ilege to  the  plaintiff  In  error  to  lay  down  its 
tracks  and  operate  Its  street  railway.  It  is 
stUl,  in  our  opinion,  a  valid  condition,  and 
comes  fully  within  the  scope  of  the  power 
granted  to  the  city  by  section  3  of  the  horse 
and  dummy  act,  supra.  In  City  of  Provi- 
dence T.  Union  Railway  Co.,  12  H.  I.  473,  it 
Is  said:  "The  defendant  corporation  also 
contends  that  it  Is  not  liable  because  the 
city  had  no  power  to  exact  a  pecuniary  com- 
pensation for  the  use  of  the  streets.  We  do 
not  think  this  defense  is  tenable.  The  char- 
ters of  the  horse-railroad  companies  contain 
a  provision  that  nothing  in  the  charters  shall 
be  construed  to  allow  the  companies  to  con- 
struct, use,  or  continue  their  roads  Into,  over, 
or  through  any  street  or  highway  of  the 
city,  unless  with  the  consent  of  the  city 
council  of  said  city,  and  upon  such  terms 
and  conditions,  and  under  such  rules  and 
regulations,  as  said  city  council  may  impose. 
The  defendant  cites  certain  cases  which  hold 
that  a  municipal  corporation  has  no  right, 
under  a  simple  authority  to  license,  to  de- 
mand money  for  the  license  beyond  a  small 
fee  for  incidental  expenses.  The  ground  of 
decision  of  those  cases  is  that  the  power  to 
license  Is  a  mere  police  power,  and  therefore 
cannot  be  exercised  with  a  view  to  revenue, 
unless  conferred  in  terms  which  plainly  au- 
thorize it.  But  the  power  here  conferred  Is 
not  a  police  power.  Evidently  it  was  con- 
ferred, not  only  for  the  general  good,  but 
also  to  enable  the  city  to  protect  Itself  as 
the  body  charged  with  the  maintenance  and 
repair  of  the  streets,  and  it  Is  to  be  con- 
strued fairly,  in  view  of  its  purpose.  Rails 
In  streets  are  a  serious  annoyance.  They  di- 
vert travel  to  other  streets,  and  so  necessi- 
tate an  increase  of  care  and  expense,  not 
only  where  they  are  laid,  but  also  in  such  oth- 
er streets.  It  is  therefore  not  unreasonable 
to  require  the  companies  to  pay  something 
for  their  privileges.  The  city.  In  giving  its 
assent,  has  required  it;  and  the  companies, 
in  accepting. the  assent,  have  agreed  to  com 
ply  with  the  requirements.  We  think  the 
agreement  binds  them."  The  following  cas- 
es, under  statutes  not  materially  different 
from  ours,  are  to  the  same  effect:  City  of 
Allegheny  v.  Millville,  B.  &  S.  St.  Ry.  Co., 
159  Pa.  St  411,  28  AU.  202;  Federal  St  Ry. 
Co.  V.  Allegheny,  14  Plttsb.  Leg.  J.  (N.  S.) 
259;  Ovington  St.  Ry.  Co.  v.  City  of  Coving- 
ton, 9  Bush.  127. 

Booth,  In  his  work  on  Street  Railways  (sec- 
tion 284),  deduces  from  the  authorities  the 
conclusion  that  the  municipality  has  a  right 
to  exact  a  money  consideratlou  for  its  consent 
to  the  occupancy  of  its  streets,  and  says:  "The 
right  to  exact  compensation  in  money,  other- 
wise called  a  bonus,  is  justified  on  the  ground 
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that  the  right  to  use  a  street  already  graded 
as  a  roadbed  Is  a  yaluable  privilege,  and  be- 
cause the  occupation  of  the  streets  by  cars  in- 
terferes to  some  extent  with  their  use  by  othei- 
trarelcrs.  Where  the  enjoyment  of  the  fran- 
chise depends  upon  the  consent  of  the  local 
authorities,  their  right  to  impose  conditions 
authorizes  them  to  exact  the  payment  of  a 
bonus."  Judge  Elliott,  in  bis  recent  and  able 
work  on  Ballroads  (section  1081),  lays  down 
substantially  the  same  doctrine. 

It  Is  said  the  public,  for  the  best.  Interests 
of  which  the  city  council  must  act,  Is  not  the 
public  within  the  limits  of  the  city,  but  that 
by  the  term  "public"  is  meant  "the  body  of 
the  people  at  large;  the  people  of  the  neigh- 
borhood; the  community  at  large,  without 
reference  to  geographical  limits,"— citing 
Baker  v.  Johnston,  21  Mich.  319.  We  do  not 
deem  it  important  to  here  determine  the 
meaning  of  the  word  "public,"  as  used  by 
the  legislature.  Certainly  there  is  nothing 
shown  in  this  record  to  Justify  the  presump- 
tion that  the  city  council  used  the  word  in 
a  sense  other  than  that  placed  upon  it  by 
the  legislature. 

It  Is  again  insisted  that  the  condition  em- 
bodied in  section  8  ot  the  ordinance  Is  tIo- 
lative  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  of  section 
2  of  the  bill  of  rights  of  the  constitution 
of  this  state,  and  of  section  22  of  article  4 
of  the  latter  constitution.  The  position  is 
that  each  of  these  Is  violated  because  the 
railway  company  Is,  by  the  condition,  denied 
the  equal  protection  of  the  laws  of  its  prop- 
erty without  due  process  of  law ;  that  a  gen- 
eral law  may  be  made  applicable  to  all 
street  railways  in  the  city,  but  no  special 
ordinance  can  be  enacted;  and  it  is  insisted 
that,  because  other  ordinances  have  been 
adopted  by  the  city  granting  privileges  to 
other  railway  companies  to  occupy  the 
streets  without  exacting  this  condition,  the 
latter  provision  has  been  violated.  We  think, 
with  counsel  for  the  city,  that,  the  statute 
having  given  the  municipality  power  to 
grant  or  withhold  Its  consent  as  "It  shall 
deem  for  the  best  interest  of  the  puUlc,"  the 
I>ower  being  discretionary,  it  is  manifestly 
not  to  be  exercised  by  a  general  ordinance 
applicable  alike  to  all  cases,  but  each  case 
must  be  acted  upon  with  reference  to  its 
peculiar  conditions  and  circumstances.  If, 
in  the  exercise  of  Its  sound  discretion,  the 
city  council  shall  determine  that  the  best 
interests  of  the  public  do  not  require  the  im- 
position of  any  conditions  whatever.  It  may 
grant  its  license  without  qualification;  but 
If,  on  the  other  hand,  the  public  interest  re- 
quires that  the  occupancy  of  particular 
streets,  under  peculiar  conditions,  demands 
that  certain  exactions  shall  be  made  of  the 
company  for  the  privilege  conferred,  then 
the  city  council  has  a  right  to  so  provide, 
and  no  constitutional  right  or  privilege  Is 
interfered  with.  There  is  no  general  law  of 
the  state  of  Illinois,  nor  Is  there  an  ordinance 


of  the  city  of  Chicago,  requiring  all  street- 
railway  companies  to  pay  a  mileage  tax; 
but,  as  we  have  before  said,  discretional; 
power  is  conferred  by  tta<>  legislature  upon 
the  city  council  to  Impose  such  a  condition 
ujpon  giving  Its  consent  to  any  partlcnUr 
company  to  occupy  Its  streets. 

We  are  also  of  the  opinion  that,  even 
though  it  might  be  held  that  the  condltlMi 
upon  which  the  permit  or  Ucense  was  grant- 
ed to  the  defendant  railway  company  was 
ultra  vires,  the  city  not  having  the  power 
to  impose  It,  nevertheless,  the  ordinance  hav- 
ing been  accepted  by  the  company  with  the 
condltlMi  attached,  agreeing  thereby  to  per- 
form It,  it  became  a  valid  contract  between 
it  and  the  city,  the  validity  of  which  the 
defendant  Is  now  estopped  to  deny.  The  act 
of  the  city  In  imposing  the  condition  cannot 
be  treated  as  against  public  policy  or  pro- 
hibited by  statute,  and  void,  and  therefore, 
having  accepted  the  contract  in  its  entirety 
and  enjoyed  the  benefits  for  which  It  agreed 
to  pay  the  amount  prescribed,  it  cannot  now 
repudiate  that  contract.  Kadlsh  t.  Asso- 
ciation, 151  III.  531,  38  N.  B.  23«;  Cook  Co. 
V.  City  of  Chicago,  158  lU.  524,  42  N.  B.  87; 
City  of  Fulton  v.  Northern  Illinois  College, 
158  III.  333,  42  N.  E.  138. 

It  is  well  settled  in  this  state  that  while 
the  granting  of  authority  to  occupy  the  pub- 
lic streets  of  a  city  for  other  than  the  or- 
dinary purposes  of  a  street  is.  In  the  first 
Instance,  a  mere  license,  still,  when  that  li- 
cense Is  granted  upon  conditions,  and  the 
licensee  has  accepted  the  privilege  and  per- 
formed the  conditions,  it  becomes  a  contract 
between  the  parties.  Here  It  must  be  admit- 
ted that  the  defendant  could  only  occupy 
the  streets  of  the  city  with  its  tracks  by  the 
consent  of  the  municipal  authorities.  That 
consent  could  be  given  or  withheld,  as  these 
authorities  deemed  proper,  and,  upon  such 
conditions  as  they  considered  for  the  best 
interests  of  the  public,  they  granted  the  priv- 
ilege and  named  the  conditions.  The  defend- 
ant accepted  without  qualification.  It  has 
availed  itself  of  the  benefits  of  the  contract 
and  now  seeks  to  repudiate  the  conditions. 
We  are  unable  to  see  upon  what  principle, 
under  the  law  of  contracts,  It  can  be  allowed 
to  do  so.  We  think,  however,  that  the  lia- 
bility of  the  defendant  upon  its  bond  may 
be  properly  placed  upon  the  broad  ground 
that  the  city  council  was  vested  with  full 
power  and  authority  to  Impose  the  condi- 
tion and  require  the  bond  for  its  faithful 
performance.  The  judgment  of  the  circuit 
court  will  be  afilrmed.    Judgment  affirmed. 


(178  IIL  lOX) 

MOORB  et  al.  v.  CHICAGO  GUARANTY 

FUND  LIFE  SOC.  et  al. 

(Supreme  Court  of  Illinois.    Feb.  17,  1890.) 

ISSOHANOB  — BENSnCIAHl  BS'  RtOHTS  —  RBTBOenC- 

TiVB  Laws— AssioNMSNTS— CoNniTioai. 
1.  The  rights  to  a  death  benefit  on  a  policy 
issued  in  1892  by  a  life  insurance  sodety  or- 
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fanized  under  Hnrd's  Rev.  St.  1885,  p.  7S2  (Act 
uly  1,  1883),  wni  be  determined  wholly  by  that 
act,  and  not  by  2  Starr  &  C.  Ann.  St.  1896,  p. 
2278  (Act  June  22,  1893),  under  which  the  so- 
ciety reorganized,  because  the  latter  statute 
could  baye  no  retrospective  effect  on  the  con- 
tract. 

2.  Kurd's  Rev.  St.  1885,  p.  732,  c.  73,  par. 
125,  providing  for  the  incorporation  of  insur- 
ance societies  to  famish  benefits  to  widow, 
heirs,  devisees,  or  legatees  of  deceased  mem- 
bers, permits  a  policy  nolder  to  name  as  benefi- 
ciary one  who  has  no  insurable  interest,  by  as- 
signing to  such  person  a  policy  payable  to  in- 
sured; since  he  might  have  bequeathed  the 
benefit,  and  the  result  accomphshed  is  the 
same. 

3.  A  life  insurance  policy  provided  that  no 
assignment  should  be  valid  unless  approved  in 
writing,  and  that  claims  made  by  the  assignee 
should  be  subject  to  proof  of  interest,  and  the 
recovery  should  be  limited  to  the  value  of  the 
interest  proven.  An  assignment  of  the  policy 
had  Indorsed  on  it  the  insurer's  consent,  sub- 
ject to  the  conditions  that  a  legal  insurable  in- 
terest must  be  shown  by  all  claimants  at  the 
time  of  claim,  and  claims  made  by  any  credit- 
or or  assignee  should  not  exceed  the  amount  of 
actual  bona  fide  indebtedness  of  the  member  to 
him.  Another  condition  of  the  policy  provid- 
ed In  terms  the  manner  of  changing  beneficia- 
ries. Held,  tiiat  the  former  provision  referred 
only  to  assignments  for  security,  and  not  to  as- 
signments changing  the  beneficiary,  and  the 
conditions  in  the  consent  indorsed  on  the_  as- 
signment were  ineffective  to  defeat  the  right 
of  an  absolute  assignee  who  was  not  a  credit- 
or, an  insurable  interest  not  being  essential  to 
entitle  such  assignee  to  the  benefit. 

Appeal  from  appellate  court,  First  district 
Bill  of  interpleader  by  the  C^ilcago  Guai-- 
anty  Fund  Life  Society  against  W.  J.  Moore 
and  others,  executors,  and  Minnie  Zollinger. 
A  decree  for  defendant  Zollinger  against  de- 
fendants Moore  and  others  was  a.fflrmed  in 
the  appellate  court  (76  111.  App.  433),  and  they 
appeal.    Affirmed. 

Beach  &  Beach,  for  appellants.  Walter 
Olds  and  Charles  F.  Griffin,  for  appellee  Dan- 
iel O.  Lantz. 

PER  ODRIAM.  After  a  careful  examina- 
tion of  the  record  In  this  case  and  the  briefs 
and  arguments  of  counsel,  we  are  satisfied  the 
Judgment  of  the  appellate  court  Is  correct, 
and  It  will  be  affirmed.  All  questions  in- 
volved have  been  fully  considered  In  the  opin- 
ion of  the  appellate  court,  and  that  opinion 
will  be  adoptud  as  the  opinion  of  this  court 
It  is  as  follows  (ADAMS,  P.  J.): 

"The  Ohlcago  Guaranty  Fund  Life  Society, 
a  corporation  organized  under  an  act  of  the 
legislature  of  this  state  in  force  July  1,  1883, 
entitled  'An  act  to  provide  for  the  organiza- 
tion and  management  of  corporations,  asso- 
ciations or  societies  for  the  purpose  of.  fnr- 
nishing  life  indemnity  or  pecuniary  benefits 
to  the.  widows,  orphans,  heirs,  relatives  and 
devisees  of  deceased  members,'  etc.  (Hurd's 
Rev.  St  1885,  p.  732),  and  reorganized  under 
an  act  entitled  'An  act  to  provide  for  the  or- 
ganization and  management  of  fraternal  ben- 
eficial societies,'  etc.,  approved  and  in  force 
June  22,  1893  (2  Starr  &  C.  Ann.  St  1896,  p. 
2278),  issued  to  James  E.  Moore,  December 
17,  1892,  a  certificate  or  policy  of  insurance 


Insuring  him  in  the  sum  of  $5,(X)0;  the  said 
sum  to  be  paid  to  his  estate  in  the  event  of 
his  deatb  and  satisfactory  proof  thereof.  De- 
cember 24,  1892,  James  E.  Moore  assigned  the 
certificate  to  the  appellee  Minnie  Zollinger. 
The  Guaranty  Fund  Life  Society  Indorsed  on 
the  instrument  of  assignment  the  following: 
'The  Chicago  Guaranty  Fund  LJfe  Society 
hereby  consents  to  the  above  assignment  sub- 
Ject  to  the  followlngi  conditions:  That  a  legal 
Insurable  interest  must  be  shown  by  all  claim- 
ants at  time  of  claim  hereunder,  and  claims 
made  by  any  creditor  or  assigfnee  shall  not 
exceed  the  amount  of  the  actual  bona  fide  in- 
debtedness of  the  member  to  him,  together 
with  any  payments  made  to  the  society  under 
the  certificate  of  policy  of  said  creditor,  with 
interest  at  sbE  per  cent  CSias.  L  Westerfleld, 
Secretary.  Ohlcago,  ,  18—.'  The  char- 
ter of  the  society  contains  the  following: 
The  object  for  which  this  corporation  is 
formed  is  to  furnish  life  indemnity  or  pe- 
cuniary benefits  to  widows,  orphans,  heirs, 
or  relatives  by  consanguinity  or  affinity,  and 
devisees  or  legatees  of  deceased  members, 
and  to  raise  funds  for  the  payment  of  such 
benefits,  in  whole  or  in  part  by  assessments 
on  the  surviving  members.'  November  21, 
1895,  James  E.  Moore  died,  and  the  company 
received  satisfactory  proofs  of  his  death.  It 
appears  from  the  evidence  that,  deducting 
from  the  amount  of  the  sum  Insured  certain 
sums  due  the  company,  there  was  due  on  the 
policy  $4,214.30.  This  amount  was  claimed 
by  the  appellants  William  J.  Moore  and  Cor- 
nelia Moore,  as  executor  and  executrix  of 
James  E,  Moore,  deceased,  and  by  Minnie 
Zollinger,  as  assignee  of  the  policy;  and 
March  15,  1897,  the  society  filed  a  bUl  of  in- 
terpleader, making  appellants  and  Minnie 
Zollinger  defendants,  praying,  among  other 
things,  that  they  should  set  forth  their  claims, 
respectively,  and  offering  to  pay  the  amoimt 
due  on  'the  certificate  to  whomsoever  the 
covrt  should  decree  was  entitled  to  the  same, 
etc.  The  defendants  answered  the  bilL  Xs- 
snes  were  made  up,  and  the  cause  referred 
to  a  master  to  take  proofs  and  report  the 
same,  with  his  opinion  as  to  the  law  and  the 
evidence.  The  master  reported  that  at  the 
time  of  the  assignment  of  the  certificate  to 
Minnie  Zollinger,  James  B.  Moore  was  not  in- 
debted to  her,  and  that  she  had  not  at  that 
time  any  Insurable  interest  in  his  life,  but 
that  In  his  opinion  it  was  not  necessary  to  the 
validity  of  the  assignment  that  she  should 
have  had  such  Insurable  interest;  that  the 
assignment  was  valid  and  effectual,  and  that 
she  was  entitled  to  the  Insurance  money  as 
against  appellants;  and  he  so  recommended. 
Exceptions  were  filed  by  appellants  to  the 
master's  report  which  the  court  overruled, 
affirmed  the  report  and  rendered  a  decree  as 
recommended  by  the  master. 

"The  mainly  contested  question  of  fact  be- 
tween appellants  and  appellee  Zollinger  was 
as  to  whether  James  E.  Moore,  at  the  time 
of  the  assignment  of  the  certificate,  was  or 


Digitized  by 


Google 


884 


52  NOBTHEASTERN  REPOBTBR. 


on. 


not  Indebted  to  appellee  Zollinger.  We  will 
not  discuss  the  evidence  on  that  question,  for 
reasons  -which  will  hereinafter  appear. 

"Appellants'  counsel,  In  their  argument,  ad- 
vance the  following  propositions:  'As  there' 
was  no  consideration  for  the  alleged  assign- 
ment of  the  policy  or  certificate,  and  no  in- 
debtedness existing  on  the  part  of  James  E. 
Moore,  deceased,  to  the  defendant  Minnie  Zol- 
linger, and  the  defendant  Minnie  Zollinger 
had  no  insurable  interest  in  the  life  of  the 
deceased,  James  E.  Moore,  the  alleged  assign- 
ment was  invalid,  null  and  void,  for  the  rea- 
son that  the  defendant  Minnie  Zollinger  is 
not  one  of  the  persons  named  by  the  statute 
under  which  the  complainant  company  was 
organized,  nor  In  the  articles  of  incorporation 
of  the  said  society,  for  whose  benefit  the 
funds  of  said  society  were  to  be  raised.' 
These  propositions  Involve  two  questions,  viz. : 
Was  it  necessary  to  the  validity  of  the  assign- 
ment that  Minnie  Zollinger  should  have  had, 
at  the  time  of  the  assignment,  an  insurable 
interest  In  the  life  of  James  E.  Moore?  Was 
the  assignment  to  Minnie  Zollinger  in  viola- 
tion of  the  law  under  which  the  society  was 
organized?  Appellants'  counsel.  In  support  of 
the  proposition  that  the  assignment  was  in 
violation  of  the  statute,  cite  and  rdy  both 
on  section  1  6t  the  act  of  18S3  and  section  1 
of  the  act  of  1893,— this,  doubtless,  for  the 
reason  that  it  Is  admitted  by  the  pleadings 
that  the  society  was  organized  under  the  for- 
mer and  reorganized  under  the  latter  act.  But 
we  deem  the  latter  act  inapplicable  to.  the 
certificate  in  question.  The  certificate  was 
issued,  as  before  stated.  December  17,  1892, 
and,  as  the  act  of  189S  did  not  take  effect 
until  June  22,  1893,  the  society  could  not  have 
reorganized  under  the  latter  act  until  after 
that  date.  It  does  not  appear,  either  by  the 
pleadings  or  the  evidence,  when  the  society 
reorganized  under  the  act  of  1893,  and  non 
constat  but  that  such  reorganization  w'as  sub- 
sequent to  the  assignment  in  question.  In 
Volgt  V.  Kersten,  164  Dl.  314,  45  N.  B.  543, 
a  certificate  was  issued  January  14,  1893,  by 
the  High  Court  of  the  Independent  Order  of 
Foresters,  to  one  Paul  Anton  Fischer,  who 
subsequently,  and  about  October  19,  1894,  ai»- 
plied  to  the  society  for  permission  to  substi- 
tute Anna  Rosina  Kersten  for  Fischer  as  the 
beneficiary  in  the  certificate,  which  permission 
was  refused.  Fischer  died  October  30,  1894, 
and,  Voigt  and  Anna  Rosina  Kersten  both 
claiming  the  insurance  money,  the  society 
filed  a  bill  of  Interpleader  mailing  them  de- 
fendants. The  society  was  originally  organ- 
ized under  an  act  in  force  July  1,  1887,  and 
under  that  act  and  the  by-laws  of  the  society 
either  Voigt  or  Kersten  might  have  been  a 
beneficiary.  After  the  issuance  of  the  certifi- 
cate, and  after  the  act  of  1893  was  passed, 
the  society  adopted  the  provision  of  the  lat- 
ter act,  under  which  neither  Voigt  nor  Ker- 
stea  could  be  a  beneficiary,  neither  of  them 
being  of  the  deserlptioa  of  persons  described 
in  that  act,  and  to  whom  death  benefits  were 


limited  by  the  act  The  court  held  that  the 
act  of  1893  was  not  Intended  to  have  a  retro- 
spective effect,  and  did  not  affect  certificates 
issued  prior  to  Its  passage,  saying:  'At  the 
time  the  contract  was  made  between  the  de- 
ceased and  the  complainant  order,  this  right 
to  appoint  the  beneficiary  or  change  the  name 
existed,  and,  we  tbinlc,  was  an  important  part 
of  the  contract  entered  Into.  It  would  seem 
that  the  construction  of  the  act  passed  in 
June,  1893,  giving  it  the  effect  to  destroy  that 
right  of  appointing  a  beneficiary  or  naming 
another  beneficiary  which  existed  In  favor  of 
the  deceased  under  his  contract  prior  to  the 
passage  of  the  act,  would  be  to  give  the  act 
a  retrospective  effect,  and  destroy  the  obli- 
gation of  the  contract  entered  Into  between 
the  deceased  and  the  complainant,'  etc  This 
eliminates  from  consideration  the  act  of  1S03. 
"Section  1  of  the  act  of  1883  is  as  foUows: 
That  corporations,  associations,  or  societies 
for  the  purpose  of  furnishing  life  Indemnity 
or  pecuniary  benefits  to  the  widows,  orphans, 
heirs  or  relatives  by  consanguinity  or  affinity, 
devisees  or  legatees  of  deceased  members,  or 
accident  or  permanent  disability  Indemiiity  to 
members  thereof,  and  where  members  shall 
receive  no  money  as  profit,  and  where  the 
funds  for  the  payment  of  such  l>enefits  shall 
be  secured,  in  whole  or  In  part,  by  assessment 
upon  the  surviving  members,  may  be  organized 
subject  to  the  conditions  hereinafter  provided.' 

I  Starr  &  C.  Ann.  St.  1885,  p.  1348,  c.  73. 
par.  122;  Hurd's  Rev.  St  1885,  p.  732,  c  73. 
par.  125.  It  will  be  perceived  that  devisees 
or  legatees  are  among  the  classes  named  who 
may  be  beneficiaries.  This  section  has  been 
construed  by  the  supreme  court  In  several 
cases.     In  Association  v.  Blue,  120  IIL  121, 

II  N.  E.  331,  the  contest  was  between  Blue. 
the  beneficiary  named  in  the  certificate,  and 
the  benefit  association.  It  appears  from  the 
brief  filed  for  the  benefit  association  that  its 
counsel  urged  as  grounds  for  the  reversal  of 
the  judgment  that  the  contract  was  void  for 
the  reason  that  Blue  bad  no  insurable  interest 
in  the  life  of  the  assured,  and  that  he  conld 
not  be  a  beneficiary,  he  not  being  within  any 
class  named  in  the  statute.  Paragraph  122. 
supra.  The  court  held,  citing  a  number  of 
cases,  that  it  was  not  necessary  that  Blue 
should  have  bad  an  insurable  interest  In  the 
life  of  Bailey,  the  insured;  that  Bailey  had  an 
insurable  interest  In  his  own  life,  and  had  a 
right  to  procure  a  policy  on  bis  life,  and  also, 
unless  some  principle  of  public  policy  was 
violated,  to  make  it  jmyable.  In  case  of  his 
death,,  to  any  person  whom  he  might  desire. 
The  court  also  held  that  it  was  not  contrary 
to  public  policy  for  Bailey,  the  assured,  to 
make  the  policy  in  question  payable  to  Bine, 
saying:  'The  first  section  of  the  act  under 
which  the  defendant  is  organized  In  express 
terms  authorizes  the  organization  of  such  as- 
sociations for  the  purpose  of  furnishing  life 
indemnity  or  pecuniary  benefits  to  devisees  or 
legatees.  If,  as  is  plain  from  the  language 
of  the  statute,  a  person  may  take  out  a  pdicy 
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on  his  own  life,  and  devise  sucb  policy  to  a 
stranger,  what  principle  of  public  policy  would 
be  violated  by  a  provision  In  the  policy  mak- 
ing It  payable  to  a  stranger.  In  lieu  of  doing 
the  same  thing  by  will?  If  the  policy  may 
be  made  payable  to  a  stranger  who  has  no 
insurable  interest  hi  the  life  of  the  insured,— 
as  It  may  be  by  statute,— we  perceive  no  rea- 
son which  will  prevent  the  same  thing  being 
done  by  a  clause  the  insured  may  have  in- 
serted In  the  policy  at  the  time  the  Insurance 
is  procured.'  The  court  further  held  that,  as 
between  Blue,  the  beneflciary,  and  the  associa- 
tion, the  latter,  having  received  the  full  bene- 
lit  of  the  contract,  was  estopped  to  claim  that 
Blue  was  not  within  any  of  the'  classes  named 
in  the  statute,  and  that  the  contract  was  ultra 
vires;  which  last  holdhig  has  no  application 
to  the  present  case.  In  Martin  v.  Stubbings, 
126  in.  3S7,  18  N.  B.  657,  however,  the  court 
went  further.  The  contest  in  that  case  was 
between  Mrs.  Martin,  the  widow  of  the  as- 
sured, who  was  named  In  the  certificate  as 
beneflciary,  and  Stubbings,  an  assignee  of  the 
cerUflcate,  they  having  been  made  parties  de- 
fendant to  a  bill  of  interpleader  filed  by  the 
Knights  Templars  and  Masons'  Life  Indemnity 
Company,  which  company  had  Issued  a  cer- 
tificate to  Neal  K.  Martin,  deceased.  The 
court  say:  'The  assignment  of  the  certificate 
of  membership  to  Stubbings  is  not  within  the 
strict  letter  of  the  statute,  but,  in  the  ab- 
sence of  all  negative  words  forbidding  the  ap- 
pointment of  a  beneflciary  in  any  other  mode 
than  the  one  prescribed,  the  assignment  to 
him  Is  not  necessarily  unlawful,  and  therefore 
void..  He  was  a  person  capable,  under  the 
statute,  of  becoming  n  beneflciary,  and  the 
absolute  right  of  naming  him  as  such  was  In 
Martin.  His  failure  to  adopt  the  mode  pre- 
scribed by  the  statute— that  is,  by  executing  a 
will  making  Stubbings  his  legatee— was  doubt- 
less a  matter  of  which  the  society  could  prob- 
ably object,  but  Mrs.  Martin  had  no  rights  In 
the  certificate  which  could  Justify  her  In  inter- 
posing an  objection.  She  was,  to  ail  Intents 
and  purposes,  a  stranger  to  the  transaction. 
Her  rights  could  arise  only^upon  the  death  of 
Martin,  and  then  only  In  case  he  had  wholly 
failed  to  make  a  valid  and  effectual  appoint- 
ment of  another  beneficiary  in  her  place.' 
In  the  last  case,  while  the  court  held  that 
there  was  a  consideration  for  the  assignment 
by  Martin  to  Stubbings,  namely,  an  indebted- 
ness of  the  former  to  the  latter,  the  court  also 
held  that  an  Insurable  Interest  In  Martin  was 
not  essential  to  the  validity  of  the  assignment. 
126  lU.  406,  18  N.  E.  657.  And  this  is  clearly 
so,  because,  by  the  letter  of  the  statute,  any 
legatee  may  be  a  beneficiary,  and  a  testator's 
power  to  name  his  legatees  who  may  be  bene- 
ficiaries is  not  limited  by  the  statute.  Palmer 
V.  Welch,  132  111.  141,  23  N.  E.  412,  and  Alex- 
ander V.  Parker,  144  111.  365,  33  N.  £.  183, 
relied  on  by  appellants'  counsel,  are  not  In 
the  least  Inconsistent  with  the  prior  cases 
cited,  nor  Is  cither  of  them  in  point.  In  both 
p.ises  the  society  which  issued  the  benefit  cer- 


tificate was  organized  under  and  by  virtue  of 
a  statute  of  the  state  of  Massachusetts,  and 
the  court,  in  determining  the  rights  of  the  par-  ' 
ties,  applied  the  Massachusetts  statute  as  con- 
strued by  the  supreme  court  of  that  state. 

"Appellants'  counsel  also  rely  on  a  condition 
annexed  to  the  certificate,  and  the  conditional 
approval  of  the  assignment  heretofore  quoted. 
The  condition  is  as  follows:  'No  assignment 
of  this  policy  shall  be  valid  unless  approved 
in  writing  by  the  secretary,  and  a  duplicate 
copy  filed  at  the  home  office.  Claim  made  by 
the  assignee  shall  be  subject  to  proof  of  Inter- 
est, and  the  amount  recoverable  thereunder  by 
such  assignee  shall  be  limited  to  the  value  of 
the  Interest  proven.  The  society  shall  not  be 
responsible  for  the  validity  of  any  assignment' 
On  the  hypothesis  that  this  is  a  part  of  the 
contract,  the  question  la,  to  what  character  of 
an  assignment  does  It  refer?  Does  It  refer 
to  an  assignment  made  for  the  purpose  of 
changing  the  beneflciary?  The  language, 
'claim  made  by  the  assignee  shall  be  subject 
to  proof  of  interest,  and  the  amount  recover- 
able thereunder  by  such  assignee  shall  be  lim- 
ited to  the  value  of  the  interest  proven,'  clear- 
ly shows  that  the  character  of  the  assignment 
contemplated  and  intended  by  the  parties  was 
an  assignment  by  the  assured  to  a  creditor 
to  secure  the  claim  of  the  latter,  and  that  an 
assignment  for  the  purpose  of  changing  the 
beneficiary  was  not  contemplated  or  Intended 
by  condition  20.  This  view  is  strengthened 
by  condition  19,  which  Is  as  follows:  'The 
Insured  may,  with  the  approval  of  the  secre- 
tary, upon  surrendering  this  policy,  change 
the  beneficiary  hereunder  to  any  person  having 
a  legal  insurable  interest  in  the  life  of  the 
insured,  tai  which  event  the  within-named 
beneflciary  shall  have  no  claim  whatsoever  on 
the  society.'  The  assignment  Is  absolute,  and 
does  not  purport  to  be  as  security.      Condition 

19  is  not,  in  terms,  prohibitory  of  a  change 
of  the  beneficiary  in  another  mode  than  that 
mentioned  In  it,  nor  of  the  naming  a  bene- 
flciary who  has  no  legal  Insurable  interest  In 
the  life  of  the  assured;  and,  the  supreme  court 
having  held  that  a  person  having  no  insurable 
Interest  may  be  made  a  beneficiary,  and  that 
within  the  spirit  of  the  statute  this  may  be 
done  by  assignment  of  the  certificate,  and 
that  the  society  only  could  object  to  the  mode 
of  changing  the  beneflciary  by  assignment, 
and  the  society  not  objecting  to  that  mode  in 
the  present  case,  we  are  of  opinion  that  ob- 
jections to  the  assignment  based  on  condition 

20  are  untenable.  The  conditions  annexed  to 
the  approval  of  the  assignment  evidently  refer 
only  to  an  assignment  as  security  to  a  creditor. 
The  langruage  is:  'That  a  legal  Insurable  In- 
terest must  be  shown  by. all  claimants  at  time 
of  claim  hereunder,  and  claims  made  by  any 
creditor  or  assignee  shall  not  exceed  the 
amount  of  the  actual  bona  fide  Indebtedness 
of  the  member  to  him,'  etc.  These  conditions 
of  approval  of  the  assignment  are  the  act  of 
the  company,  are  no  part  of  the  contract  with 
the  assured,  and  cannot  have  the  effect  of 


Digitized  by 


Google 


62  NORTHEASTERN  REPORTER. 


(UL 


limiting  tbe  right  of  the  aasnred  to  change  the 
beneficiary.  The  society  could  not,  after  the 
issuance  of  the  certificate,  curtail  this  right. 
Volgt  V.  Kersten,  181  ni.  314,  45  N.  E.  543. 
The  master  found,  and  appellants'  counsel  In- 
sist, that  appellee  Zollinger  was  not  a  creditor 
of  the  assured,  and  had  no  Insurable  Interest 
In  his  life,  which  being  true,  neither  condition 
20  nor  the  conditions  of  the  approval  of  the 
assignment  could  apply  to  her.  The  decree 
will  be  affirmed." 

The  Judgment  of  the  appellate  court  win  be 
affirmed.     Judgment  affirmed. 


(176  III.  298) 

ARMSTRONG  ▼.  DOTJOLAS  PARK  BLDG. 

ASS'N.i 

(Supreme  Court  of  Illinois.     Oct  24,  1808.) 

Appeal  —  DecKBB   Puo   Confesso  —  Rbtekbal  — 

Pleading— CoNSTKUCTiox—BuiLDiKo  anu  Loa!( 

Associations— Stock— PoRPBiTCUE — Fined. 

1.  A  decree  entered  pro  confesso  will  be  re- 
versed on  appeal,  if  it  is  not  justified  by  the 
averments  in  the  bill. 

2.  The  allegations  in  a  bill  to  foreclose  a 
mortgage  are  controlled  by  the  bond  and  mort- 
gage wliich  are  by  reference  made  a  part  of  the 
bill. 

~  3.  Where  a  building  and  loan  association  de- 
clares stock  in  the  association  forfeited  because 
of  the  holder's  fiUlure  to  pay  interest  on  money 
borrowed  by  him,  it  releases  him  from  the  ob- 
ligation to  pay  any  fines  thereafter. 

4.  The  fact  that  a  mortgagor  paid  an  exces- 
sive  decree  to  secnre  possession  of  his  proper- 
ty does  not  preclude  bim  from  assigning  error 
on  the  decree. 

Appeal  from  appellate  court.  First  district 
Bill  by  the  Douglas  Park  Building  Associa- 
tion against  Mary  G.  Armstrong.  From  a 
Judgment  of  tbe  appellate  court  (60  111.  App. 
318)  affirming  a  decree  for  complainant,  de- 
fendant appeals.    Reversed. 

John  G.  Manahan  and  Charles  H.  Roberts, 
for  appellant    Lyman  M.  Paine,  for  appellee. 


PHILLIPS,  J.  On  April  29,  18GS,  the  ap- 
pellant, gave  her  bond  and  mortgage  to  the 
appellee,  tbe  mortgage  reciting  that  it  is  con- 
ditioned on  the  payment  of  $2,300  borrowed 
on  23  shares  of  stock,  which  Is  to  be  paid  In 
monthly  Installments,  from  May  1,  1883,  of 
principal  $11.60  and  interest  $15.34,  and  to 
continue  until  said  shares  shall  attain  the 
value  of  $100  each.  The  mortgage  is  also  con- 
ditioned as  follows:  "It  is  expressly  agreed 
that,  *  •  *  for  six  months'  default  In  the 
payment  of  any  of  the  sums  of  money  pay- 
able by  the  terms  of  said  bond,  the  above- 
mentioned  stock  may  be  forfeited,  and  said 
loan  declared  due,  and  this  mortgage  fore- 
closed." It  also  provides  for  the  payment  of 
fines  for  nonpayment  of  monthly  installments 
when  due;  for  taxes,  assessments.  Insurance, 
and  an  attorney's  fee  of  $50  In  case  of  fore- 
closure. No  principal  or  Interest  having  been 
paid,  on  November  29,  1898,  the  board  of  di- 
rectors of  appellee  declared  the  loan  due,  and 

>  Rehearing  denied  December  20,  1898. 


directed  a  foreclosure  of  the  mortgage.  On 
January  4,  1894,  the  bill  to  foreclose  the  mort- 
gage was  filed  in  the  usual  form,  averring  a 
failure  to  pay  fines  assessed  and  any  install- 
ment of  principal  or  Interest;  a  declaration  of 
the  maturity  of  the  debt;  and  reciting  that  the 
by-laws  of  appellee  provided  for  a  fine  of  5 
cents  on  each  share  for  default  hi  the  pay- 
ment of  either  the  subscription  or  interest  in- 
stallment as  It  falls  due,  which  fines  were  as- 
sessed, whereby  the  mortgagor  was  Indebted 
on  the  bond  and  mortgage  $2,300,  for  interest 
$138.06,  for  fines  $18.40,— making,  in  the  ag- 
gregate, $2,456.46.  The  bin  also  alleges  that 
appellee  had  to  pay  $150  for  taxes  and  insur- 
ance, and  was  entitled  to  $50  attorney's  fee. 
The  bill  also  alleges  the  insolvency  of  defend- 
ant, that  the  property  was  scant  security,  and 
prayed  for  the  appointment  of  a  receiver,  etc. 
The  defendant  was  personally  served,  and,  for 
want  of  answer,  was  defaulted,  on  January 
17,  1884.  Tbe  cause  was  referred  to  the  mas- 
ter, who  reported,  finding  the  board  of  di- 
rectors bad  declared  the  debt  due;  that  there 
was  due  of  prhiclpal  $2,300,  interest  $138.06. 
and  fines  $20.70;  that  the  amount  advanced 
for  taxes  and  assessments  was  $85.92,  and  a 
reasonable  solicitor's  fee  was  $50,— making  a 
total  of  $2,694.68;  for  which  amount  a  decree 
was  recommended,  which  was  entered  on 
January  27,  W&i,  providing  for  a  sale  in  five 
days.  In  default  of  payment  Tbe  decree  did 
not  provide  for  the  appointment  of  a  receiver. 
On  February  24,  1894,  a  sale  of  the  premises, 
which  were  the  home  of  tlie  defendant,  was 
made,  under  the  decree,  to  the  complainant, 
for  $2,476.  After  the  sale,  the  master,  on 
March  10, 1884,  reported  a  deficiency.  Including 
all  costs,  of  $205.68,  for  which  a  supplemental 
decree  was  entered,  and  an  order  made,  with- 
out notice  to  defendant,  appointing  a  receiver 
to  take  possession  of  the  property,  collect 
rents,  and  apply  tbe  same  to  keeping  tb.e 
premises  Insured  and  in  repair,  and  to  pay 
taxes  and  assessments  against  the  same.  The 
receiver,  nnder  such  order,  ousted  the  defend- 
ant and  her  tenants  from  the  premises,  and 
took  possession  thereof  by  one  Wendrotli,  to 
whom,  as  appears  by  affidavits  filed  In  sup- 
port of  the  motion  to  discharge  the  receiver, 
the  complainant  had  sold  the  property  for 
$2,250  on  May  1.  18SH.  On  May  26,  1891,  the 
receiver  was  ordered  by  the  court  to  deliver 
said  premises  to  defendant  on  tbe  payment 
of  $207.58,  and  costs,  $74.48,  which  amount 
was  borrowed  by  defendant,  and  paid,  as  pro- 
vided by  such  order,  and  some  weeks  there- 
after she  received  possession.  The  appellate 
court  has  affirmed  the  decree,  on  the  ground 
It  was  entered  pro  confesso.  It  may  be  shown 
by  defendant,  in  such  a  decree,  that  it  Is  not 
Justified  by  the  averments  of  the  bilL  Gault 
T.  Hoagland,  25  Dl.  266.  The  bill  was  baaed 
on  the  bond  and  mortgage,  which,  as  exlilbits, 
were  made  a  part  thereof  by  reference.  They 
control  the  allegations  of  the  biU.  Greig  v. 
Russell,  115  111.  483,  4  N.  E.  780;  North  v. 
Kizer,  72  111.  172.    They  show  monthly  pay- 
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m«it8  of  Interest  and  principal  were  to  be* 
gin  May  1,  18G3.  The  maturity  of  the  debt 
was  declared  by  the  resolution  of  the  board 
of  directors  on  the  28th  day  of  November, 
1893.  There  were  only  6  Installments  due  at 
ttiat  time.  There  were  23  shares  of  stoclc, 
and  the  by-laws  provided  for  a  fine  of  6  cents 
on  each  share  for  default  In  monthly  payment 
of  subscription  or  Interest  Installments,  or  10 
cents  per  month  on  each  share  for  six  months, 
which,  from  May  1  to  November  1,  1883, 
would  aggregate  $13.80,  histead  of  $20.70,  as 
decreed.  As  stated  heretofore,  the  contract 
in  the  mortgage  was  that  for  six  months'  de- 
fault the  aasociatlon  could  forfeit  the  stock, 
and  mature  the  debt,  and  then  foreclose. 
The  right  to  foreclose  was  dependent  on  the 
forfeiture  and  maturity  of  the  debt.  That 
was  the  agreement,  and  that  was  the  effect 
of  the  action  of  the  board  of  directors  as  the 
matter  was  treated  In  the  arguments.  If  It 
did  not  have  the  etTect  to  forfeit  the  stock 
and  mature  the  debt,  then  there  was  no  right 
to  foreclose.  The  effect,  therefore,  of  such 
action  was  to  sever  the  relation  of  the  appel- 
lant with  the  association  as  a  member,  and 
necessarily  released  her  from  the  obligation  to 
pay.  any  fines  thereafter.  Ekid.  BIdg.  Ass'na, 
S  102.  The  fact  that  the  deficiency  decree 
was  paid  under  stress  of  the  supplemental  de- 
cree, in  order  to  procure  appellant's  discharge 
and  secure  possession  of  her  property,  did  not 
waive  her  right  to  assign  error  on  such  de- 
cree. Page  ▼.  People,  90  111.  418;  Rlcheson 
v.  Byan,  14  IlL  74;  Hatch  v.  Jacobson,  94  ni. 
684.  The  decree  was  for  too  great  a  sum,  and 
In  this  there  was  error.  The  Judgment  of  the 
appellate  court  and  decree  of  the  circuit  court 
are  each  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


(178  111.  2S0) 

FIRST  M.  B.  CHURCH  OF  CHICAGO  t. 
DIXON  et  al. 

(Supreme  Court  of  Illinois.    Feb.  17,  1809.) 

Rbuoious  Hooibtibs — RiOHTS  IH  Rbai.  Estate — 

Public  Pouot — Boiu>iNaa — Powbs 

or  Tbdstbes. 

1.  Purple's  St  1856,  c.  25,  div.  S,  H  44,  4e, 
provide  that  associations  created  for  purposes 
of  religions  worship  may  hold  a  certain  amount 
of  real  estate,  on  which  they  may  build  houses 
necessary  "for  the  purposes  aforesaid,"  and 
that  all  lands  possessed  by  such  corporations 
shall  be  held  for  the  purposes  named,  and  no 
other,  HtM,  that  sncb  an  association  cannot 
devote  its  lands  and  bnildings  to  secular  uses. 

2.  It  is  against  the  public  policy  of  the  state 
to  allow  corporations  to  hold  real  property  be- 
yond what  is  necessary  for  the  transaction  of 
the  business  or  the  specific  corporate  purposes 
of  the  corporation. 

8.  It  is  against  the  pnhlle  policy  of  the  state 
that  any  corporation  shall  receive  a  special  or 
exclusive  franchise  by  virtue  of  any  special 
law. 

4.  Act  Feb.  14,  1857,  relating  to  the  First 
Methodist  Episcopal  Church  of  Chicago,  pro- 
vides a  method  of  electing  trustees,  and  author- 
izes  them  to  convey  a  certain  Int  to  secnre 
money  to  be  borrowed,  and  apply  the  money  to 
the  erection  on  such  real  property  of  a  place 


of  worship  or  such  other  Improvements  as  may 
be  desired.  BM  that,  after  buildings  had.  been 
constructed  in  pursuance  with  such  act,  the 
act  served  all  the  purposes  for  which  it  had 
been  enacted,  and  has  no  present  use. 

6.  Sp.  Act  Feb?  13, 1866,  authorized  the  churdi 
to  secure  the  payment  of  any  indebtedness 
owing,  or,  in  cases  of  destruction  of  buildings 
op  its  property  from  any  cause,  to  mortgage  the 
lot  owned  by  the  society,  and  the  buildings 
thereon,  for  money  borrowed  to  pay  such  In- 
debtedness or  to  re-erect  or  repair  such  build- 
ings. The  building  then  upon  the  lot  was  de- 
stroyed by  fire,  and  the  trustees,  in  pursuance 
of  the  power  given  them  by  the  act  of  18SS, 
then  erected  a  building  on  the  premises.  Bdd, 
that  the  power  given  was  exhausted  by  its  ex- 
ercise. 

6.  Act  Feb.  6,  1835,  relating  to  religions  so- 
cieties, provided  that  the  trustees  should  have 
power,  under  the  direction  of  the  society,  to 
execute  deeds  and  conveyances  of  the  estate 
of  the  society,  provided  such  deeds  did  not  de- 
stroy the  intent  of  any  grant  made  to  the  so- 
ciety. Purple's  St  1856,  c.  25,  div.  3,  §  48, 
rave  the  same  power.  Sp.  Act  Feb.  13,  1865, 
4,  authorized  the  trustees  of  a  certain  so- 
ciety to  convey  the  property  by  mortgage  or 
deed,  without  the  direction  of  the  society,  In 
order-  to  secure  loans  made  for  improvements 
on  the  lot,  but  provided  that  the  properly 
should  not  be  aliened  or  conveyed  for  any  oth- 
er purpose  whatever.  BM,  that  the  authority 
given  to  the  trustees  by  the  general  law  to 
alien  and  convey,  under  the  direction  of  the 
society  or  congregation,  was  not  affected  by  the 
limitations  expressed  ui  the  concluding  clause 
of  the  act  of  ISUo. 

Appeal  from  appellate  court.  First  district 
Bill  by  Arthur  Dixon  and  others  against  the 
First  Methodist  Episcopal  Church  of  Chicago 
and  others.  Decree  for  plaintiffs  was  affirm- 
ed by  the  appellate  court  (77  III.  App.  166), 
and  the  named  defendant  appeals.      Reversed. 

The  appellant  is  •  religious  corporation  or- 
ganized by  virtue  of  a  general  statute  adopted 
by  the  general  assembly  on  the  6th  day  of 
February,  1835,  under  the  corporate  name  of 
the  "Methodist  Episcopal  Church  of  the  town 
of  Chicago."  This  corporate  name  was  chan- 
ged to  the  "Fh^  Methodist  Episcopal  Church 
of  Chicago,"  its  present  name,  by  an  act  of  the 
general  assembly  approved  February  14,  1867. 
The  appellees,  who  are  the  trustees  of  the 
appellant  church,  filled  this  their  bill  In  chan- 
cery In  the  circuit  court  of  Cook  county 
against  the  corporation,  a  number  of  the  mem- 
bers of  the  church,  and  the  Trinity  Methodist 
Episcopal  Church.  The  bill  alleged  the  ai>- 
pellant  church  was  at  the  date  of  the  passage 
o(  the  said  act  of  1857,  and  ever  since  has 
been,  the  owner  of  a  lot  situated  on  the  south- 
east comer  of  Washington  and  Clark  streets, 
in  the  city  of  Chicago;  that  shortly  after  the 
great  fire  of  1871  it  erected  on  said  lot  a 
four-story  building,  covering  the  entire  snr- 
face  thereof,  the  first  and  second  floors  of 
wlHch  the  corporation  has  always  rented  for 
business  and  office  purposes,  and  has  appropri- 
ated the  third  and  fonrtb  floors  to  religious 
purposes,  aa  an  audience  room  for  the  congre- 
gation of  the  church,  dtnrcb  parlors,  and  a 
lecture  room;  that  the  building  is  not  fire- 
proof, and  has  no  elevator;  that  It  has  a  truss 
roof,  constructed  with  wooden  trusses,  which 
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have  largely  decayed,  and  have  had  to  be 
patched  and  re-enforced,  and  will  hare  to  be 
removed  In  the  near  future;  alleges  that  ad- 
jacent to  said  building,  upon  the  east  side, 
there  has  been  constructed,  by  the  Chicago 
Title  &  Trust  Ctompany,  a  fireproof  building 
16  stories  high,  and  this  has  rendered  it  very 
difficult  to  use  the  chimneys  in  the  churdh 
building,  by  reason  of  the  draft  therein  being 
rendered  Imperfect,  and  being  interfered  with 
by  said  building,  and  leading  to  the  escape  of 
gases  and  smoke;  that  the  church  building 
was  erected  shortly  after  the  fire  of  1871,  in 
accordance  with  the  methods  of  construction 
then  in  vogue;  that  since  that  day  the  meth- 
ods of  construction  have  largely  changed;  that 
elevators  have  almost  universally  been  Intro- 
duced In  office  buildings  in  Chicago;  that  the 
property  is  in  the  heart  of  the  business  dis- 
trict of  the  city;  that  rnany  large,  commodi- 
ous, and  fireproof  structures  have  been  erected 
In  the  Immediate  neighborhood  of  the  prop- 
erty, in  which  there  Is  good  elevator  service 
and  vault  room,  and  with  these  buildings  the 
church  property  has  to  compete  In  the  rental 
of  its  property;  that  by  reason  of  the  decay 
in  connection  with  the  roof  of  the  building, 
and  the  depreciation  of  the  building  by  ordi- 
nary wear  and  tear.  It  would  be  necessary, 
in  the  near  future,  either  to  tear  down  said 
building  or  to  malie  extensive  and  costly  re- 
pairs thereon,  in  order  that  the  same  may  be 
available  for  use;  that  the  audience  room  of 
the  church  building  should  not  be  situated 
higher  than  the  second  floor,  and  that  If  the 
building  should  be  repaired,  and  a  new  roof 
placed  thereon,  it  would  still  be  wholly  un- 
snlted  to  the  present  requirements  of  the 
neighborhood  in  which  it  Is  situated,  and  the 
church  would  still  be  unable  to  compete  with 
other  business  buildings  In  that  immediate 
neighborhood,  and  it  would  produce  no  ade- 
quate returns,  as  compared  with  the  value  of 
the  land  upon  which  the  building  is  situated. 
The  complainants  further  say  that  at  the  date 
of  the  erection  of  the  present  building  money 
tvas  borrowed  to  pay,  in  part,  the  cost  thereof, 
which  indebtedness  has  since  been  paid  in  full, 
and  the  lot  is  now  free  from  any  mortgage  or 
incumbrance;  that,  in  order  to  secure  any  ade- 
quate returns  from  the  lot,  it  will  be  neces- 
sary in  the  near  future  either  to  make  a 
ground  lease  thereof  for  a  term  of  not  less 
than  90  years,  or  to  tear  down  the  present 
building,  and  erect  a  modem  building,  with 
elevators  therein,  and  of  the  character  of  other 
buildings  erected  in  the  business  part  of  Chi- 
cago within  the  last  few  years;  that  the  said 
church  has  no  considerable  means  available 
therefor,  and.  In  order  to  enable  it  to  erect 
any  such  building,  it  will  be  necessary  to  bor- 
row money,  and  to  secure  the  repayment 
thereof  by  mortgage  or  trust  deed  upon  the 
lot.  The  bill  set  forth  in  full  the  special  act 
passed  by  the  general  assembly  in  the  year 
1857,  and  also  another  special  act  approved 
February  13.  18C5.  but  made  no  reference  to 
the  fact,  which  appears  by  way  of  recitation 


in  the  act  of  1857,  that  the  said  appellant  was 
incorporated  under  a  general  act  providing  for 
the  Incorporation  of  religious  societies  ap- 
proved February  6,  1835.  The  prayer  of  the 
bill  is  that  the  powers  of  the  complainants 
and  their  successors,  as  trustees  of  the  First 
Methodist  Episcopal  Church,  under  section  4 
of  the  amendatory  act,  under  the  Gicts  now 
existing,  as  stated  in  this  bill,  with  reference 
to  conveying,  by  way  of  mortgage  or  trust 
deed,  said  lot,  for  the  it)urpose  of  securing 
money  which  may  be  borrowed  by  the  com- 
plainants and  their  successors  for  the  purpose 
of  erecting  a  new  building  upon  the  lot,  and 
also  the  powers  of  complainants  and  their  suc- 
cessors with  reference  to  making  a  long 
ground  lease  of  the  lot,  may  be  construed  by 
the  court,  and  that  the  complainants  or  their 
successors  be  decreed  to  be  vested  with  the 
power  to  convey  said  lot,  by  way  of  mort- 
gage or  trust  deed,  for  the  purpose  aforesaid, 
and  also,  in  their  discretion,  to  make  ground 
leases  thereof  for  such  term  or  terms  as  they 
may  think  best.  The  defendants  entered 
their  appearance,  and  default  was  allowed 
against  all  of  them  except  the  appellant  cor- 
poration, in  whose  behalf  answer  was  filed 
admitting  the  allegations  of  the  bill,  and  sub- 
mitting the  question  of  the  power  of  the  trus- 
tees to  Incumber  said  lot,  and  erect  a  new 
building  thereon,  or  make  a  ground  lease  there- 
on, as  prayed  In  the  bill.  Proof  was  taken 
before  a  master,  and  a  decree  rendered  to  the 
effect  the  corporation  might  cease  to  use  the 
lot  as  the  site  for  a  church  house,  and  might 
procure  another  building  elsewhere  for  the  re- 
ligious purposes  of  the  corporation,  and  that 
the  trustees  were  vested  with  power  to  exe- 
cute a  mortgage  or  trust  deed  on  the  lot  to 
raise  a  fund  to  be  used  In  the  erection  of  a 
new  building  thereon  of  the  character  referred 
to  in  the  bill,  or  might  make  a  lease  of  said 
lot  for  business  purposes  for  such  term  of 
years  as  might  to  said  trustees  seem  best. 
The  decree  was  affirmed  by  the  appellate 
court  for  the  First  district,  and  the  appellant 
corporation  has  perfected  an  appeal  to  this 
court. 

Wm.  D.  Barge,  for  appellant.  Wilson, 
Moore  &  McIIvaine,  for  appellees. 

BOGGS,  J.  (after  stating  the  facts).  The 
appellant  corporation  was  organized  under  a 
general  act  of  the  general  assembly  adopted 
in  the  year  1835,  but  by  the  provisions  of  a 
special  act  approved  February  14,  1857,  the 
powers  possessed  by  religious  corporations 
organized  under  the  third  division  of  chap- 
ter 25  of  the  statutes,  as  then  revised  (Pur- 
ple's St.  1856.  p.  187),  were  also  granted  to 
and  conferred  upon  it.  The  general  statute 
of  1835  and  that  of  1856  are  not  materially 
different.  The  statute  in  force  In  IKC  au- 
thorized religious  corporations  to  receive 
land  by  "gifts  and  devises,"  which  was  not 
provided  by  the  act  of  1835,  and  to  hold 
land  In  a  quantity  of  ten  acres,  being  five 
acres  more  than  was  provided  by  the  act  of 
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1835.  Otherwise  the  powers  conferred  npon 
religious  societies  by  the  two  statutes  are 
the  same. 

Sections  44,  46,  div.  3,  &  26,  Purple's  St 
1856,  relate  to  the  powers  pusnessed  by  the 
trustees  of  religious  corporatlonB,  and  are  aa 
follows: 

"Sec.  44.  It  shall  be  .lawful  for  the  mem- 
bers of  any  society  or  congregation  hereto- 
fore formed  In  this  state  for  purposes  of  re- 
ligious worship,  and  for  members  of  any 
society  or  congregation  which  may  hereafter 
be  formed  for  the  purpose  aforesaid,  to  re- 
ceive, by  gift,  devise  or  purchase,  a  quantity 
«f  land  not  exceeding  ten  acres,  and  to  erect 
or  build  thereon  such  houses  and  buildings 
as  they  may  deem  necessary  for  the  purposes 
aforesaid,  and  to  make  such  other  use  of  the 
land  and  make  such  other  Improvements 
thereon  as  may  be  deemed  necessary  for  the 
comfort  and  convenience  of  such  society  or 
congregation;  and  such  society  or  congrega- 
tion may  assume  a  name  and  dect  or  appoint 
any  number  of  trustees,  not  exceeding  ten. 
who  shall  be  styled  trustees  of  such  society 
or  congregation  by  the  name  assumed;  and 
the  title  to  the  land  purchased  and  Improve- 
ments made  shall  be  vested  In  the  trustees, 
by  the  name  and  style  assumed  aa  afore- 
said." 

"Sec.  46.  The  trustees  elected  or  appointed 
under  the  provisions  of  this  division,  and 
their  successors,  shall  have  perpetual  suc- 
cession and  existence;  and  the  title  to  land 
herein  authorised  to  be  purchased,  and  to 
the  buildings  and  Improvements  thereon, 
•hall  be  vested  in  the  said  trustees  by  their 
Assumed  name,  and  their  successors,  forever, 
and  the  same  shall  be  held  for  the  uses  and 
purposes  herein  named  and  no  other;  and 
such  trustees  shall  be  capable,  in  law,  to  sue 
and  be  sued.  Implead  and  be  Impleaded,  an- 
swer and  be  answered  unto,  defend  and  be 
defended.  In  all  courts  of  law  or  equity  what- 
soever, in  and  by  the  name  and  style  as- 
sumed as  aforesaid,  and  shall  have  power, 
under  the  direction  of  the  society  or  con- 
gregation, to  execute  deeds  and  conveyances 
of  and  concerning  the  estate  and  property 
herein  authorized  to  be  held  by  such  society 
or  congregation;  and  such  deeds  or  convey- 
ances shall  have  the  same  effect  as  like  deeds 
or  conveyances  made  by  natural  persons: 
provided,  that  no  deed  or  conveyance  shall 
be  made  of  any  estate  held  as  aforesaid,  so 
as  to  defeat  or  destroy  the  Interest  or  effect 
of  any  grant,  donation  or  bequest  which  may 
be  made  to  any  such  society  or  congregation, 
but  all  grants,  donations  and  bequests  shall 
be  appropriated  and  used  as  directed  by  the 
person  or  persons  making  the  same." 

Other  powers  were  conferred  upon  the  ap- 
pellant corporation  by  the  act  of  1857,  as  fol- 
lows: 

"Sec.  2.  Said  First  Methodist  Episcopal 
Church  of  Chicago  shall  have  power  to  con- 
vey said  property  In  fee,  by  deed  or  mort- 
gage, in  security  for  money  loaned  or  to  be 


loaned  thereon  for  the  erection  on  such  real 
property  of  a  place  of  worship,  or  such  other 
Improvements  as  may  be  desired;  but  after 
the  erection  of  such  place  of  worship  or  Im- 
provements, If  any  surplus  remain,  the  same, 
and  any  rents  which  may  accrue  from  said 
property,  shall  first  be  appropriated  for  the 
payment  of  said  loan  end  extinguishment  of 
such  mortgage,  and  any  remainder  to  the 
purchase  of  a  lot  or  lots  In  said  city  of  Chi- 
cago and  the  erection  of  a  place  or  places  of 
Worship  to  be  under  the  control  of  the  Meth- 
odist Episcopal  Church,  and  for  no  other 
purpose  whatsoever." 

Acting  upon  the  assumption  that  it  pos- 
sessed power  so  to  do  by  virtue  of  the  special 
act  of  1857,  the  appellant  corporation,  on  the 
1st  day  of  January,  1859,  Issued  20  Interest- 
bearing  bonds,  of  the  denomination  of  $1,000 
each,  and  executed  a  deed  of  trust  covering 
said  premises  to  secure  the  payment  of  the 
bonds,  and  created  other  liens  on  the  said 
ptop«i7,  and  erected  a  building  thereon,  the 
character  whereof  is  not  disclosed,  beyond 
the  fact  that  the  corporation  derived  Income 
and  profit  from  It  by  way  of  rents.  On  the 
13th  day  of  February,  1865,  the  appellant 
corporation  obtained  a  second  special  act  of 
the  general  assembly.  The  first  section  of 
this  act  provided  the  board  of  tmsteei  of 
the  corporation  should  consist  of  nine  per- 
sons, to  be  elected  by  the  religious  society  of 
the  appellant  corporation  and  the  society 
known  as  the  "Trinity  Methodist  Episcopal 
Church  of  Chicago,"  by  Joint  ballot,  and  con- 
tained the  following  provision  relative  to  the 
powers  of  such  trustees:  "Said  trustees  so 
elected  shall  have  power  to  control  and  man- 
age the  real  property  belonging  to  said  cor- 
poration, and  to  dispose  of  the  rents  accru- 
ing therefrom.  In  conformity  with  the  provi- 
sions of  this  act  and  the  act  to  which  this 
act  is  amendatory."  Section  2  referred  to 
the  bonded  and  other  Indebtedness  of  the 
corporation,  and  authorized  the  trustees,  aft- 
er the  bonded  Indebtedness  and  Interest 
thereon  had  been  discharged,  to  apply  the 
rents  derived  from  the  building  on  the  said 
lot  to  the  purpose  of  providing  a  parsonage 
for  the  use  of  the  pastor  of  the  congregation 
worshiping  in  the  building  on  the  said  lot, 
and  also  to  aid  In  the  erection  of  church 
buildings  in  the  city  of  Chicago  for  the  use 
of  the  Methodist  Episcopal  Church.  Section 
8  authorized  the  trustees  to  appropriate  out 
of  the  rents  derived  from  the  building  on 
said  lot  an  amount,  not  exceeding  |1,000  per 
annum,  to  the  support  of  the  minister  who 
should  preach  the  gospel  to  the  congregation 
worshiping  In  the  said  building.  Section  4 
of  the  act  is  as  follows:  "In  order  to  secure 
the  payment  of  any  indebtedness  now  owing 
by  said  corporation,  or  'any  part  of  such  in- 
debtedness, or  In  case  of  the  destruction  or 
serious  Injury  of  said  building  from  any 
cause,  the  same  and  the  lot  on  which  it 
stands  may  be  conveyed  by  said  trustees,  by 
mortgage  or  deed  of  trust,  aa  security  for 
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money  borrowed  to  pay  such  Indebtedness  or 
to  re-erect  or  repair  said  building,  bnt  shall 
not  be  aliened  or  conveyed  for  any  otber 
purpose  ■whatever." 

The  building  which  the  act  of  1857  author- 
ized to  be  erected,  and  which  stood  upon  the 
lot  at  the  time  of  the  passage  -of  the  act  of 
1865,  was  destroyed  by  the  Are  of  1871.  In 
pursuance  of  the  power  assumed  to  be  con- 
ferred upon  them  by  the  provisions  of  said 
section  4  of  the  act  of  1865,  the  trustees  of 
the  appellant  corporation  erected  upon  the  lot 
the  four»8tory  building  which  now  stands 
thereon,  being  the  building  referred  to  and 
described  in  the  bill  of  complaint  filed  here- 
in by  the  appellee  trustees. 

The  theory  of  the  bill,  and  that  upon  which, 
the  circuit  and  appellate  courts  have  acted, 
is  that  the  appellee  trustees  are  now  vested, 
by  the  provisions  of  said  Section  4  of  the  act 
of  1865,  with  power  and  authority  to  erect 
upon  the  lot  another  building  of  that  char- 
acter, proper  and  suitable  to  be  rented  for 
business  purposes,  and  to  produce  income,  by 
way  of  rents,  in  the  event  "of  the  destruc- 
tion or  serious  injury,  from  any  cause,"  to 
the  building  now  upon  the  lot;  and  that  the 
fact  the  present  building  is  out  of  repair,  is 
not  fireproof,  has  no  elevator,  is  not  of  mod- 
em construction,  and,  by  reason  of  the  many 
changes  and  Improvements  in  the  manner 
of  constructing  and  equipping  buildings  to  be 
used  and  rented  for  business  and  office  pur- 
poses, cannot  compete  with  many  buildings 
more  recently  erected  In  the  immediate  vicin- 
ity, more  modern  in  style  and  equipped  with 
the  latest  conveniences  and  improvements, 
and  that  It  is  not  adapted  to  the  needs  of 
the  locality,  and  Is  dilapidated  In  a  degree, 
amounts  to  the  serious  injury  contemplated 
by  the  provisions  of  said  section  4.  Proceed- 
ing upon  this  theory  and  construction  of  the 
said  section  4,  the  circuit  court  decreed  It 
was  not  necessary  that  a  place  of  worship 
should  be  maintained  in  any  building  on  said 
lot,  and  that  the  appellee  trustees  had  full 
power  and  authority  to  tear  down  and  re- 
move the  building  now  on  said  lot,  and  to 
erect  thereon  a  new  building,  not  to  be  de- 
voted, in  any  part,  to  the  religious  purposes 
of  the  corjMration,  bnt  to  be  rented  for  office 
and  business  purposes,  or  that  said  trustees 
had  ample  power  and  authority  to  make  a 
lease  of  said  lot  for  the  term  of  99  years, 
or  for  a  longer  or  shorter  term,  as  might  to 
them  seem  expedient,  for  the  purpose  of  per- 
mitting it  to  be  used  and  devoted  wholly  to 
purposes  apart  and  distinct  from  the  religious 
uses  of  the  appellant  corporation,  and  that 
the  trustees  might  provide  a  place  of  worship 
for  the  congregation  in  some  other  place  in 
the  city  of  Chicago.  This  view  as  to  the 
rights  and  powers  of  the  appellant  corpora- 
tion and  Its  trustees  Is  not  warranted  by  the 
correct  construction  of  the  general  statute, 
or  either  special  statute,  by  virtue  whereof 
it  Is  Invested  with  corporate  life  or  power,  is 
unsound  in  principle,  antagonistic  to  the  set- 


tled public  policy  of  the  state,  and  cannot  pte- 
vaU. 

We  will  first  consider  the  powers  granted 
the  appellant  corporation  and  its  trustees  by 
the  general  statute  In  force  at  the  time  of 
the  adoption  of  the  special  act  of  185T.  Sec- 
tions 44,  46,  div.  3,  c.  25,  pp.  188s  1S9,  Purple's 
St  1866,  referred  to<  la.  the  special  act  of 
1867  and  hereinbefore  set  out,  contain  all 
provisions  then  in  force  relative  to  the  pow- 
ers to  be  possessed  and  exercised  by  incor- 
porated religiouB  societies.  The  express  pro- 
vision of  said  section  44  Is  that  such  associa- 
tions are  created  "for  purposes  of  religious 
worship,"  and  the  authority  given  tbem  to 
receive  and  hold  land  is  that  tbey  may  re- 
ceive a  quantity  not  exceeding  10  acres,  and 
as  to  the  power  of  such  associations  to  erect 
houses  and  buildings  on  the  land  owned  by 
them  the  provisions  of  the  section  are  they 
may  buUd  such  houses  as  they  may  deem 
necessary  "for  the  purposes  aforesaid"  (name- 
ly, the  purposes  of  religious  worship),  and 
make  such  other  improvements  thereon  as 
may  be  deemed  necessary  for  the  comfort 
and  convenience  of  the  society  or  congrega- 
tion. The  enactment  is  free  from  ambiguity, 
and  Its  meaning  is  not  doubtful,  nie  power 
to  construct  buildings  or  make  Improvements 
of  any  kind  Is  unmistakably  restricted  to 
such  buildings  as  are  directly  and  distinctly 
appropriate  to  the  advancement  of  the  cause 
of  religion,  and  to  such  improvements  as 
are  necessary  or  appropriate  to  add  to  the 
comfort  of  the  members  of  the  society  or 
association,  and  of  others  who  may  afiSllate 
with  members  la  the  religious  exercises  of 
the  association,  while  such  members  or  other 
persons  are  engaged  In  religious  duties,  serv- 
ices, or  worship,  and  to  remove  all  that  which 
tends  to  their  inconvenience  while  so  engaged. 
The  building  and  improvements  comprehaid- 
ed  in  the  meaning  of  the  statute  are  such 
only  as  pertain,  not  remotely  and  mediately, 
but  directly  and  Immediately,  to  tbe  advance- 
ment of  the  purposes  of  a  society  whose  sole 
object  is  to  provide  and  maintain  a  place  of 
religious  worship.  Section  46  expressly  de- 
clares that  the  lands  possessed  by  such  cor- 
porations "shall  be  held  for  the  uses  and 
purposes  herein  named,  and  no  others."  This 
language  Is  susceptible  of  but  one  meaning, 
which  Is  that  the  corporations  to  be  formed 
under  the  act  shall  confine  their  efforts  to 
the  precise  purposes  of  their  creation.  To 
hold  that  such  associations  may  devote  their 
lands  and  buildings  to  secular  uses  Is  to  per- 
vert both  the  letter  and  the  spirit  of  the  stat- 
ute. Corporations  possess  what  are  known 
as  "Incidental  powers,"  but  incidental  powers 
are  such  as  are  necessary  hi  order  to  enable 
a  corporation  to  carry  into  execution  the  spe- 
cific powers  conferred  upon  it  by  its  charter. 
"Implied  powers  exist  only  to  enable  a  cor- 
poration to  carry  out  the  express  powers 
granted,— that  is,  to  accomplish  the  purpose 
of  its  existence,— and  can  In  no  case  avail  to 
enlarge  the  express  powers,  and  thereby  wax^ 
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rant  It  to  devote  Its  efforts  and  capital  to 
other  purposes  than  such  as  Its  charter  ex- 
pressly authorizes,  or  to  engage  in  collateral 
enterprises  not  directly,  but  only  remotely, 
connected  with  Its  specific  corporate  purposes. 
A  power  which  the  law  will  regard  as  exist- 
ing by  implication  must  be  one  in  a  sense 
necessary,— that  is,  needful,  suitable,  and  prop- 
er to  accomplish  the  object  of  the  grant,— and 
one  that  is  directly  and  Immediately  appro- 
priate to  the  execution  of  the  specific  pow- 
ers, and  not  one  that  has  but  a  slight,  indi- 
rect, or  remote  relation  to  the  specific  pur- 
poses of  the  corporation."  People  v.  Car  Co., 
175  111.  125,  51  N.  E.  664,  and  cases  and 
authorities  there  cited.  The  enumeration  of 
powers  In  the  charter  of  an  Incorporation,  or 
In  the  act  under  which  It  Is  Incorporated,  im- 
plies the  exclusion  of  all  powers  not  enumer- 
ated.   Thomas  t.  Railroad  Co.,  101  U.  S.  82. 

It  is,  however,  urged  that  the  requisite  au- 
thority to  remove  the  building  now  upon  the 
lot,  and  abandon  the  use  of  the  lot  for  reli- 
gious purposes,  and  erect  a  house  thereon  for 
commercial  and  business  uses,  or  to  make  a 
long  lease  thereof  to  others  for  secular  uses, 
is  to  be  found  in  the  special  acts  of  the  gen- 
eral assembly  approved,  respectively,  Febru- 
ary 14,  1857,  and  February  13,  1865,  It  may 
be  well,  before  entering  upon  the  discussion  of 
the  legal  efteet  of  these  acts,  to  note  some 
general  principles  governing  and  controlling 
the  possession  and  use  of  real  estate  by  cor- 
porations and  the  construction  and  operation 
of  special  franchises.  It  is  against  the  public 
policy  of  this  state  to  allow  corporations  to 
hold  real  estate  beyond  what  is  necessary  for 
the  transaction  of  the  business  or  specific  cor- 
porate purposes  of  such  corporations.  Carroll 
V.  City  of  East  St  Louis,  67  111.  568;  Trust 
Co.  V.  Lee,  73  HI.  142.  "Irrespective  of  the 
operation  of  statutory  restrictions.  It  Is  a  set- 
tled principle  of  American  jurisprudence  that 
a  corporation  cannot  take  and  hold  land  ex- 
cept in  so  far  as  reasonably  necessary  to  carry 
out  the  objects  of  its  creation.  These  bodies, 
which  never  die,  are  not  allowed,  against  the 
objection  of  the  state,  to  take  and  hold  land 
for  purposes  wholly  foreign  to  the  purposes 
for  which  the  state  endowed  them  with  cor- 
porate existence  and  the  power  of  perpetual 
succession."  5  Thomp.  Corp.  {  5772.  This 
public  policy  Is  further  manifested  by  the  ex- 
press declaration  found  in  section  1  of  chap- 
ter 32  of  the  Revised  Statutes,  being  the  gen- 
eral act  providing  for  the  formation  of  cor- 
porations in  this  state,  that  charters  shall  not 
be  granted  to  corporations  to  deal  in  real  es- 
tate by  virtue  of  the  act,  and  the  further  fact 
that  no  enactment  Is  to  be  found  In  the  stat- 
utes of  our  state  authorizing  the  formation  of 
such  companies.  Also  the  policy  Is  further 
evinced  by  section  5  of  the  same  general  act, 
which  requires  that  real  estate  acquired  by  a 
corporation  in  the  collection  of  debts,  unless  It 
shall  be  necessary  and  suitable  for  the  char- 
tered purposes  of  the  corporation,  shall  be 
annually  offered  by  the  corporation  for  sale  at 


public  auction,  and  shall  be  sold  whenever 
any  one  will  pay  an  amount  not  less  than  the 
debt  for  which  the  land  was  taken;  and  by 
the  further  provisions  of  the  same  section 
making  it  the  duty  of  the  state's  attorneys  In 
the  various  counties  to  enforce  such  disposi- 
tion of  the  property  through  the  medium  of  an 
Information  filed  In  the  courts  against  the  cor- 
poration so  offending.  Again,  It  is  against  the 
policy  of  this  state  that  any  corporation  shall 
receive  a  special  or  exclusive  franchise  by  vir- 
tue of  any  special  law.  Such  was  the  policy 
of  the  state  as  to  religious  corporations  when 
the  act  of  1835,  under  which  this  corporation 
was  chartered,  was  enacted,  as  is  manifested 
by  the  preamble  to  that  act,  which  is  as  fol- 
lows: "Whereas,  petitions  are  frequently  pre- 
sented to  the  legislature  of  the  state  to  in- 
corporate religious  societies;  and  whereas.  If 
said  acts  of  Incorporation  were  granted  It 
would  lead  to  an  endless  system  of  partial 
legislation;  and  whereas,  all  religions  societies 
of  every  denomination  should  receive  equal 
protection  and  encouragement  from  the  legis- 
lature and  no  one  society  be  granted  exclusive 
privileges:  Therefore,"  etc.  Sess.  Laws  1835, 
p.  147.  Speaking  of  the  rule  to  be  employed 
In  construing  a  grant  of  special  privileges  or 
the  claim  of  exemption  from  the  operation  of 
general  laws,  Morawetz,  In  his  work  on  Pri- 
vate Corporations  (volume  1,  p.  307),  says: 
"It  should  always  be  presumed  that  the  legis- 
lature does  not  Intend  to  confer  franchises  of 
this  character  unless  a  contrary  intention  be 
expressed  In  unambiguous  terms.  In  Fertiliz- 
ing Co.  V.  Hyde  Park,  97  U.  S.  659,  Mr.  Jus- 
tice Swayne  said:  'The  rule  of  construction 
in  this  class  of  cases  Is  that  It  shall  be  most 
strongly  against  the  corporation.  Every  rea- 
sonable doubt  Is  to  be  resolved  adversely. 
Nothing  is  to  be  taken  as  conceded  but  what 
Is  given  in  unmistakable  terms  or  by  an  Im- 
plication equally  dear.  The  affirmative  must 
be  shown.  Silence  Is  negation,  and  doubt  Is 
fatal  to  the  claim.  The  doctrine  is  vital  to  the 
public  welfare.  It  is  axiomatic  in  the  Juris- 
prudence of  this  court'  •  •  •  Every  pre- 
sumption will  be  made  against  the  existence 
of  an  exemption  from  taxation,  or  from  the 
general  laws  relating  to  usury,  or  of  a  right  to 
a  monopoly,  or  special  privilege,  to  the  ex- 
clusion of  others." 

In  construing  and  giving  present  effect  to 
the  special  enactments  under  consideration, 
we  are  to  bear  in  mind  the  well-settled  public 
policy  of  this  state  as  to  the  power  of  corpora- 
tions to  hold  and  possess  land  for  purposes  not 
directly  appropriate  to  the  specific  chartered 
purposes  of  the  corporation,  and  the  other 
rule  of  public  policy  that  the  special  privileges 
shall  not  be  granted  by  local  or  special  laws, 
and  also  the  strict  rule  of  construction  to  be 
applied  to  grants  which  are  relied  upon  as  au- 
thorizing the  enjoyment  of  special  privileges. 
Guided  by  these  considerations,  we  may  pro- 
ceed to  consider  and  determine  the  true  mean- 
ing and  effect  of  the  special  enactments  of 
1867  and  ISCo. 
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Sectlon  1  of  the  (onner  of  these  acts  pro- 
vides the  mode  of  electing  trustees  for  the 
corporation,  and  it  is  not  contended  that  it 
adds  to  the  power  of  such  trustees.  Section 
2  of  the  act  authorizes  the  trustees  to  convey 
the  said  lot,  by  deed  or  mortgage,  in  security 
of  money  to  be  borrowed,  and  to  apply  the 
money  so  secured  to  the  "erection  on  such 
real  property  of  a  place  of  worship  or  such 
other  improvements  as  may  be  desired."  As- 
suming that  the  words  "the  other  improve- 
ments" meant  buildings  of  any  character, 
whether  suitable  or  appropriate  to  religious 
pui-poses  or  not,  the  trustees  issued  bonds  of 
the  corporation  to  the  amount  of  $20,000, 
executed  a  deed  of  trust  to  secure  the  same, 
and  erected  upon  the  lot  a  building,  the  char- 
acter of  which  is  not  disclosed  further  than 
that  it  was  devoted,  at  least  hi  part,  to  the 
purposes  of  business,  and  that  it  produced 
rents  which  came  to  the  bands  of  the  trus- 
tees. Conceding,  without  deciding,  the  con- 
struction thus  given  to  that  special  act  was 
warranted.  It  need  only  be  said  that  the  act 
served  all  of  the  purposes  comprehended  in 
that  construction  and  has  no  present  effect 
For  the  reason,  in  part,  that  that  act  had 
served  the  ends  It  was  designed  to  effect,  ap- 
plication was  made  for  the  special  act  of 
1865.  Section  1  of  the  act  of  1865  changes 
the  mode  of  selecting  the  trustees.  Sections 
2  and  S  relate  to  the  disposition  to  be  made 
by  the  trustees  of  the  rents  received  from 
the  building  then  on  the  lot  Section  4  la  as 
follows:  "In  order  to  secure  the  payment  of 
any  indebtedness  now  owing  by  said  corpo- 
ration, or  any  part  of  such  indebtedness,  or 
in  case  of  the  destruction  or  serious  Injury  of 
said  building  from  any  cause,  the  same,  and 
the  lot  on  which  it  stands,  may  be  conveyed 
by  said  trustees,  by  mortgage  or  deed  of 
trust  as  security  for  money  borrowed  to  pay 
such  indebtedness  or  to  re-erect  or  repair  said 
building,  but  shall  not  be  aliened  or  conveyed 
for  any  other  purpose  whatever."  This  sec- 
tion authorizes  the  trustees,  "In  case  of  the 
destruction  or  serious  injury  of  said  building 
from  any  cause,"  to  re-erect  or  repair  said 
building.  The  building  then  upon  the  lot, 
and  the  one  to  which  the  section  had  refer- 
ence, was  destroyed  by  the  fire  of  1871,  and 
the  trustees  executed  the  power  given  them 
by  that  section  by  erecting  the  building  now 
standing  on  the  premises.  The  power  given 
has  been  enjoyed,  was  not  a  continuous  pow- 
er, but  was  exhausted  by  Its  exercise.  That 
such  power  should  be  deemed  continuous  and 
perpetual,  and  now  existing.  Is  not  within  the 
letter  or  the  spirit  sf  the  enactment,  is  op- 
posed to  the  settled  public  policy  of  the  state 
as  declared  by  the  general  act  under  which 
the  appellant  corporation  came  into  exist- 
ence, and  evinced  by  the  provisions  of  the 
general  act  now  in  force  relative  to  the  crea- 
tion of  corporations,  and  by  the  provisions  of 


the  constitution  of  1870,  and  by  repeated  de- 
cisions of  this  court  The  acts  of  1857  and 
18G5  granted  special  powers  and  privileges  to 
the  corporation  and  its  trustees,  for  the  piv- 
pose  of  enabling  It  to  accomplish  particolar 
and  specific  ends.  These  ends  have  been  ac- 
complished, and  the  enactments  have  no  vir- 
tue to  hivest  the  corporation  with  perpetual 
right  to  exercise  such  special  powers  and 
privileges  in  order  to  accomplish  other  ends 
and  objects. 

Nor  Is  the  appellant  corporation,  by  reason 
of  anything  contained  In  section  4  of  the  act 
of  1865,  deprived  of  the  power  to  alien  and 
convey  the  premises  in  question.  Section  3 
of  the  act  of  1835  provides  that  the  trustees 
"shall  have  power,  under  the  direction  of  tlie 
society  or  congregation,  to  execute  deeds  and 
conveyances  of  and  concerning  the  estate  and 
property  .herein  authorized  to  be  held  by  such 
society  or  congregation,  and  such  deeds  or 
conveyances  shall  have  the  same  effect  as 
like  deeds  or  conveyances  made  by  natural 
persons,"  provided  such  conveyance  should 
not  defeat  or  destroy  the  intent  or  effect  of 
any  grant  etc.;  and  the  same  power,  ex- 
pressed in  the  same  words,  is  given  by  sec- 
tion 40  of  the  general  act  of  1856,  hereinbe- 
fore set  out  Said  section  4  of  the  act  of 
1865  authorized  the  trustees  to  convey  tbe 
pn^erty,  by  mortgage  or  deed,  for  tbe  par- 
poses  specified'  In  the  act,  without  tbe  direc- 
tion of  the  society  or  congregation;  and  the 
true  meaning  of  the  concluding  clause  of  said 
section  4,  "but  shall  not  be  aliened  or  con- 
veyed for  any  other  purpose  whatever,"  is 
that  the  authority  given  the  trustees  by  the 
section  to  convey  the  lot  by  deed  or  mort- 
gage, without  the  direction  of  the  society  or 
congregation,  should  not  be  construed  to  in- 
vest the  trustees  with  power  to  mortgage  or 
convey  the  property  for  any  other  purpose 
than  that  contemplated  by  the  section.  Au- 
thority to  alien  and  convey  it  "under  the  di- 
rection of  the  society  or  con«;regatlon"  is  in 
no  wise  affected  by  the  limitation  expressed 
in  the  concluding  clause  of  said  section  4. 

The  conclusion  is  irresistible  that  the  ap- 
pellant corporation  and  Its  trustees  are  'with- 
out power  to  erect  on  the  premises  a  building 
to  be  rented  for  business  and  commercial 
uses,  and  to  engage  in  conducting  and  man- 
aging a  structure  of  that  character,  or,  by 
means  of  a  long  lease  of  the  ground,  devote 
the  lot  to  a  use  entirely  foreign  to  the  objects 
that  tbe  corporation  was  chartered  to  ad- 
vance and  conserve.  The  decree  of  the  cir- 
cuit court,  and  tbe  judgment  of  the  appellate 
court  affirming  It  are  each  reversed.  The 
cause  is  remanded  to  the  circuit  court  with 
instruction  to  that  court  to  enter  a  decree  de- 
nying the  prayer  of  tbe  bill  and  declaring  the 
powers  of  the  appellant  corporation  and  its 
trustees  In  conformity  with  the  views  herein 
expressed.    Reversed  and  remanded. 
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TOWN  OP  KANKAKEE  v.  McGREW. 
(Supreme  Coun:  of  Illinois.    Feb.  17,  1899.) 

TOWKS— CUUKBKT   INDIBTEDN'EBH  — SUPPLIES    FOB 

PooB— Claims  aoainst  Town — Aotiom 
ON  Warrant— Evidence. 

1.  Const.  1870,  art.  9,  S  12,  provides  that  no 
mnnicipal  corporation  shall  become  indebted  tor 
any  purpose  above  a  certain  amount,  and  that 
any  such  corporation,  incurring  any  indebted- 
ness as  aforesaid,  most  provide  for  the  collec- 
tion of  a  tax  to  pay  the  interest  and  the  debt. 
Held  not  to  apply  to  current  indebtedness  or  ob- 
ligation of  a  town  the  payment  of  which  had 
not  been  deferred  to  some  fixed  period,  and  was 
not  bearing  interest. 

2.  Kurd's  Rev.  St  1889,  p.  1393,  c.  146a,  g§ 
1,  2,  provide  that  a  town  cannot  draw  war- 
rants on  its  treasurer  when  it  has  no  money 
in  its  treasury,  and  no  tax  has  been  levied 
and  is  in  the  course  of  collection.  Held  not  to 
affect  the  power  of  the  town  to  buy  supplies 
for  the  poor,  authorized  by  Kev.  St.  c.  1U7,  i 
16,  providing  that  every  town  in  which  the 
poor  are  supported  by  the  town  shall  relieve 
and  support  all  poor  persons  lawfully  resident 
therein,  except  as  otherwise  provided. 

3.  In  an  action  to  recover  on  a  warrant  given 
in  payment  of  claims  against  the  town,  pluintifC 
introduced  the  records  kept  by  the  board  of 
auditors,  showing  various  demands  against  the 
town,  constituting,  in  the  aggregate,  tixe 
amount  the  warrant  professed  to  order  to  be 
paid,  audited  by  the  board  of  auditors.  The 
record  of  the  board  was  offered  as  evidence 
of  an  accounting.  Heid,  that  it  was  not  nec- 
essary to  produce  a  certificate  from  the  board 
of  auditors  as  to  the  nature  and  amount  of  the 
claim,  which,  under  Hurd's  Bev.  St.  18S9,  c. 
139,  par.  124,  the  board  is  required  to  deliver 
to  the  town  clerk,  to  be  kept  on  file  for  the  in- 
spection of  the  public. 

4.  A  town  overseer  of  the  poor  cannot  refuse 
to  assist  a  pauper  because  he  has  relatives  who 
are  liable,  under  Rev.  St  c.  107,  {  20,  for  his 
support,  and  has  failed  so  to  do. 

Magruder,  3^  dissenting. 

Appeal  from  Kankakee  conilty  conrt;  Eben 
B.  Gower,  Judge. 

Action  by  J.  F.  McOrew  against  the  town 
of  Kankakee.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

This  was  assumpsit  by  the  appellee  against 
the  appellant  town.  The  declaration  contain- 
ed the  common  money  counts;  a  common 
count  for  goods,  wares,  and  merchandise;  a 
like  count  for  work  and  labor  done  and  mate- 
rial provided;  and  a  common  count  In  account 
bad  and  stated.  In  addition  to  a  breach  In  the 
ordinary  form,  the  declaration  alleged  demand 
had  been  made  on  the  treasurer  of  the  said 
town  for  payment  of  the  alleged  items  of  In- 
debtedness. The  general  Issue,  a  special  ^plea, 
and  a  plea  of  the  statute  of  limitations  were 
filed.  The  special  plea  was  as  follows:  "(2) 
That  the  plaintift  should  not  hare  his  afore- 
said action  against  It,  the  defendant,  because 
It  says  that,  at  the  time  and  place  when  and 
where  It  is  alleged  -the  defendant  became  and 
was  Indebted  to  said  plaintiff,  said  defendant 
then  and  there  was  a  quasi  public  corpora- 
tion, and  then  and  there  bad  uo  money  In  Its 
treasury  with  which  to  pay  the  same;  and  de- 
fendant further  avers  that,  before  and  at  the 
time  of  Incurring  the  said  alleged  indebted- 


ness, said  defendant  had  not  provided,  nor  did 
then  provide,  for  the  collection  of  a  direct  an- 
nual tax  sufficient  to  pay  and  discharge  the 
said  alleged  indebtedness  within  twenty  years, 
or  any  period  of  time,  from  the  time  allej^ed  of 
contracting  the  same;  and  defendant  further 
avers  that  said  alleged  Indebtedness  was  not 
incurred  by,  not*  In  compliance  with,  any  vote 
of  the  people  of  said  town  of  Kankakee  which 
may  have  been  had  prior  to  the  adoption  of 
the  constitution  of  1870  of  said  state  of  Illi- 
nois, in  pursuance  of  any  law  providing  there- 
for; and  this  the  defendant  Is  ready  to  verify; 
wherefore  It  prays  Judgment,"  etc.  The  court 
sustained  a  demurrer  to  the  special  plea,  and 
the  appellant  town  elected  to  abide  the  plea. 
The  cause  was  submitted  to  the  court  without 
a  Jury.  The  Issues  were  found  for  the  ap- 
pellee, and  Judgment  entered  In  his  favor  for 
$763.70,  to  reverse  which  this  appeal  is  prose- 
cuted. 

William  R.  Hunter,  for  appellant    Granger 
&  Davidson,  for  appellee. 

BOGGS,  J.  (after  stating  the  facts).  The 
complaint  that  the  conrt  erred  In  holding  that 
the  special  plea  did  not  present  a  legal  defense 
to  the  action  involves  the  construction  of  cer- 
tain provisions  of  the  constitution  and  of  cer- 
tain statutes  In  relation  to  the  power  of  the 
appellant  town  to  incur  Indebtedness.  It  Is 
urged  that,  under  the  provisions  of  section  12 
of  article  8  of  the  constitution  of  1870,  the 
town  could  not  lawfully  become  bound  for 
the  payment  of  any  Indebtedness,  unless  it 
should,  before  Incurring  such  Indebtedness,  or 
at  the  time  of  doing  so,  have  provided  for 
the  collection  of  a  direct  annual  tax  for  the 
payment  of  such  Indebtedness.  Said  section 
12  of  the  constitution  Is  as  follows:  "No  coun- 
ty, city,  township,  school  district  or  other  mu- 
nicipal corporation  shall  be  allowed  to  become 
Indebted,  In  any  manner  or  for  any  purpose, 
to  an  amount,  Including  existing  Indebtedness, 
In  the  aggregate  exceeding  five  per  centum  on 
the  value  of  the  taxable  property  therein,  to 
be  ascertained  by  the  last  assessment  for  state 
and  county  taxes  previous  to  the  Incurring  of 
such  Indebtedness.  Any  county,  city,  school 
district  or  other  municipal  corporation  incur- 
ring any  indebtedness  as  aforesaid,  shall,  be- 
fore or  at  the  time  of  doing  so,  provide  for  the 
collection  of  a  direct  annual  tox  sufficient  to 
pay  the  Interest  on  such  debt  as  it  falls  due. 
and  also  to  pay  and  discharge  the  principal 
thereof  within  twenty  years  from  the  time  of 
contracting  the  same.  This  section  shall  no' 
be  construed  to  prevent  any  county,  city, 
township,  school  district  or  other  municipal 
corporation  from  issuing  their  bonds  in  com- 
pliance with  any  vote  of  the  people  which  maj 
have  been  had  prior  to  the  adoption  of  this 
constitution,  In  pursuance  of  any  law  provid- 
ing therefor."  While  it  may  reasonably  be 
Insisted  that  the  words  "any  Indebtedness," 
employed  in  the  construction  of  the  second  sen- 
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fence  of  this  section  of  the  constltutloii,  are 
broad  enough,  in  general  meaning,  to  indnde 
every  species  of  Indebtedness  witbin  the 
legal  capacity  of  the  appellant  town  to  Incur, 
yet  the  further  reading  of  the  sentence  renders 
It  manifest  that  the  annual  tax  required  to  be 
raised  Is  only  to  be  applied  to  the  discharge 
of  that  character  of  Indebtedness  -which  does 
not  fall  due  until  a  future  time,  and  which 
bears  Interest.  The  constitutional  Intent  la 
plain.  It  Is  to  control  towns  with  reference 
to  that  species  or  character  of  indebtedness 
the  payment  whereof  has  been  deferred  to  a 
fixed  time  In  the  future,  and  which  bears  in- 
terest As  to  such  Indebtedness,  the  provision 
of  the  sentence  is  that  the  payment  of  the  prin- 
cipal thereof  shall  not  be  deferred  beyond  a 
period  of  20  years,  and  that  before  or  at  the 
time  of  con  trading  any  such  indebtedness  the 
town  shall  provide  for  a  direct  annual  tax 
sufficient  to  pay  the  Interest  as  such  interest 
falls  due.  If  carried  Into  full  operation,  these 
requirements  would  have  no  application  to 
current  indebtedness  or  obligations  of  the 
town  the  payment  of  which  had  not  been  de- 
ferred to  some  fixed  period  and  were  not  inter- 
est bearing.  The  true  construction  of  the 
sentence,  therefore,  is  that  the  words  "any 
Indebtedness,"  before  referred  to,  mean  any  in- 
debtedness of  the  ieharacter  affected  by  the 
provisions  of  the  sentence.  The  first  sentence 
of  the  said  section  operates  to  prohibit  a  town 
from  becoming  indebted  to  an  amount  in  the 
aggregate  exceeding  5  per  centiun  on  the  value 
of  the  taxable  property  within  its  ihuits,  as  as- 
certained by  the  last  assessment  for  state  and 
county  taxes.  Within  that  limit,  debts  within 
the  lawful  power  of  the  town  to  Incur  may  be 
contracted  without  providing  for  a  direct  an- 
nual tax,  unless  payment  of  such  indebtedness 
Is  deferred  to  a  fixed  future  period. 

Nor  Is  It  true  that  the  town  may  not  become 
lawfully  Indebted  at  a  time  when  It  has  no 
money  In  Its  treasury  and  no  tax  then  levied 
and  In  the  course  of  collection.  In  such  con- 
dition, the  town  cannot  draw  warrants  on  Its 
treasurer;  for  the  issuing  of  warrants  In  that 
state  of  case  Is  prohibited  by  sections  1,  2,  c. 
146a,  p.  1803,  Hurd's  Rev.  St  1889.  The  law, 
however,  charges  upon  towns  such  as  the  ap- 
pellant corporation  the  performance  of  certain 
duties  which  Involve  the  creation  of  obliga- 
tions and  indebtedness,  and  authorizes  them 
to  exercise  powers  which  may  result  In  the 
creation  of  legal  demands  against  them.  The 
performance  of  these  duties  may  be  imperative, 
and  the  exercise  of  such  powers  may  be  de- 
sirable and  advisable,  at  times  when  the  treas- 
ury of  the  town  Is  empty  and  when  there  Is 
no  tax  In  process  of  collection;  yet  the  town 
may  not,  for  these  reasons,  avoid  the  perform- 
ance of  the  duties  legally  cast  upon  it,  nor  is 
It  deprived  of  the  right  to  exercise  powers  of 
which  It  Is  legally  possessed.  In  such  cases, 
a  town  should  discbarge  Its  legal  duties,  and 
may  exercise  Its  lawful  powers,  unless  so  do- 
ing   would    necessitate   expenditures    In    an 


amount  which,  together  wltJi  existing  indebt- 
edness of  the  town,  would  exceed  the  limita- 
tion imposed  by  the  constitution.  The  re- 
strictions of  said  sections  1,  2,  c.  146a,  are 
upon  the  power  of  the  town  to  draw  warrants 
for  the  payment  of  money,  not  upc»i  Its  pow- 
er to  Incur  obligations  and  Indebtedness. 

Some  of  the  items  included  in  the  amount 
of  the  Judgment  here  sought  to  be  reversed 
were  for  supplies  of  coal,  etc,  for  the  poor  of 
the  town.  Section  15  of  diapter  107  of  the 
Revised  Statutes,  entitled  "Paupers,"  is  as 
follows:  "Every  town  in  counties  in  which 
the  poor  are  supported  by  the  towns  (as  pro- 
vided by  law)  shall  relieve  and  support  all 
poor  and  indigent  persons  lawfully  resident 
therein,  except  as  herein  otherwise  provided." 
A.  town  having  such  duty  to  poor  and  indigent 
persons  lawfully  resting  upon  it  could  not 
refuse  to  discharge  the  duty  upon  the  ground 
It  bad  no  money  In  Its  treasury  and  bad  no 
tax  In  coTU'se  of  collection,  but  upon  the  con- 
trary, should  relieve  and  care  for  such  poor 
and  Indigent  persons,  and  in  doing  so  may  cre- 
ate obligations  and  Indebtedness  to  enforce  and 
collect  which  the  aid  of  the  courts  of  law  may 
be  successfully  Invoked.  We  are  not  aware 
of  any  provision  of  the  statute  which  requires 
that  a  town,  In  such  state  of  case,  shall  be 
authorized  by  a  vote  of  the  legal  electors  of  the 
town  to  contract  or  incur  indebtedness.  That 
the  aggregate  Indebtedness  of  the  town  shall 
not  exceed  the  constitutional  limitation  Is  the 
only  restriction  upon  the  power  of  a  tOTvn  to 
become  Indebted  to  discbarge  such  duties  de- 
volved upon  It  by  law. 

Upon  the  hearing  of  the  case  it  appeared  the 
appellee  presented  to  the  board  of  auditors  of 
the  appellant  town,  on  the  1st  day  of  April, 
1898,  accounts  against  the  town  in  favor 
of  divers  persons,  amounting  In  the  aggre- 
gate to  the  amount  of  the  Judgment  herein 
appealed  from,  and  that  the  same  were 
audited  by  the  said  board,  and  found  to 
be  correct  and  a  warrant  for  that  anaount 
was  ordered  to  be  drawn,  and  was  drawn,  in 
favor  of  the  appellee,  upon  the  treasurer  of 
the  said  tovra,  for  the  payment  thereof.  There 
was  then  no  money  in  the  treasury,  and  there 
was  no  tax  in  the  course  of  collection,  and  tat 
those  reasons  the  warrant  was  void.  It  was 
stipulated  between  the  parties  that  tbe  fact 
that  the  total  of  appellee's  claim  was  made 
up  of  demands  of  other  persons  against  the 
town,  transferred  to  him,  should  not  be  con- 
sidered, but  that  the  appellee  should  be  con- 
ceded to  be  entitled  to  recover  if  the  original 
holder  of  the  claim  could  have  recovered.  The 
warrant  was  offered  and  received  in  evidence, 
but  the  appellee  did  not  rely  upon  it  as  legal 
evidence  of  Indebtedness,  'but  Introduced  the 
record  kept  by  the  board  of  auditors  showing 
that  various  accounts  and  demands  against 
the  town,  which  constituted,  in  the  aggregate, 
the  amount  the  warrant  professed  to  ordw  to 
be  paid,  were  presented  to  the  board  of  audit- 
ors, and  found  to  be  correct,  and  audited  by 
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the  board  as  Just  demands  against  tbe  town, 
and  tbat  the  total  tbeiefor  was  due  and  pay- 
able to  appellee.  The  record  of  these  pro- 
ceedings of  the  board  was  offered  as  evidence 
of  an  accounting,  and  was  accepted  by  the 
court  as  sufficient  to  snstaln  a  right  of  re- 
covery, under  the  count  of  tbe  declaration 
averring  liability  by  reason  of  an  accounting 
between  the  parties. 

Tbe  statute  requires  tbat  the  board  of 
auditors  shall  make  a  certificate  specifying 
the  nature  and  amount  of  all  claims  and  de- 
mands allowed  at  each  meeting  of  the  board, 
and  shall  deliver  such  certificate  to  tbe  town 
clerk,  to  be  kept  on  file  by  said  clerk  "for 
the  Inspection  of  any  of  the  Inhabitants  of 
such  town."  Hurd's  Rev.  St  1889,  c.  13d, 
par.  124,  entitled  "Township  Organization." 
It  seems  such  certificate  was  not  made  in 
this  instance.  Appellant  contends  that  the 
certificate  so  required  is  the  only  legal  evi- 
dence of  the  action  of  tbe  board.  This  is  a 
misapprehension.  The  purpose  to  be  served 
by  this  certificate  la  to  furnish  Information 
to  the  inhabitants  of  the  town  as  to  the  in- 
debtedness of  the  town.  Paragraph  126a  of 
said  chapter  139  provides  that  a  record  of  the 
proceedings  of  the  board  of  town  auditors 
shall  be  kept  In  a  book  to  be  provided  for 
that  purpose.  This  record  constitutes  the 
best  evidence  as  to  the  proceedings  of  the 
board,  and  it  was  produced  before  the  conrt. 
It  established  prima  fade  an  accounting  be- 
tween the  parties.  We  find  no  evidence  In 
the  record  tending  to  overcome  the  prima  fa- 
cie case  thus  made  by  appellee. 

It  appeared  that  some  of  the  demands  In- 
cluded In  the  amount  audited  by  the  board 
In  favor  of  the  appellee  were  for  coal,  and 
perhaps  other  supplies,  furnished  to  poor  and 
Indigent  persons  In  the  town.  The  third 
proposition  presented  by  the  appellant  to  be 
held  as  the  law  applicable  to  such  demands 
was  refused  by  the  court  This  action  of  the 
court  Is  assigned  as  for  error.  Tbe  conten- 
tion of  tbe  appellant  upon  the  point  is  stated 
In  the  brief  In  Its  behalf  as  foUows:  "The 
third  proposition  presents  the  question  wheth- 
er the  overseer  of  the  poor  can  bind  the  town 
by  giving  orders  to  persons  who  do  not  come 
within  the  description  of  'poor  persons,'  as 
defined  by  the  pauper  act  of  this  state.  Our 
Itosltlon  is  that,  when  a  party  seeks  to  obtain 
a  Judgment  against  a  town  for  goods  fur- 
nished to  residents  therein,  he  must  show 
that  the  goods  were  furnished  to  such  per- 
sons as  the  law  contemplates  are  proper  sub- 
jects for  public  support"  In  the  county  of 
Kankakee,  which  embraces  the  appellant 
town,  the  duty  of  providing  for  the  poor  rests 
upon  the  varlons  towns.  Section  1  of  chap- 
ter 107  of  the  Revised  Statutes,  entitled  "Pau- 
pers," provides  that  every  poor  person  who 
shall  be  nnaUe  to  earn  a  livelihood,  on  ac- 
count of  idiocy,  lunacy,  or  other  unavoidable 
cause,  shall  be  supported  by  certain  specified 
relatives,  in  order  as  stated;   but  section  20 


of  the  same  act  provides  that  tbe  overseers 
of  the  poor  shall  have  the  care  and  over- 
sight of  all  such  persons  in  their  towns  as 
are  unable  to  earn  a  livelihood  In  consequence 
of  any  bodily  infirmity,  Idiocy,  lunacy,  or 
other  unavoidable  cause,  and  as  are  not  sup- 
ported by  their  relatives  or  at  the  county 
poor  house,  and  shall  see  they  are  suitably 
relieved,  subject  to  such  restrictions  and  reg- 
ulations as  may  be  prescribed  by  the  town. 
The  overseer  cannot  refuse  to  fulfill  the  du- 
ties thus  cast  upon  him,  upon  the  ground  the 
unfortunate  persons  entitled  to  assistance  have 
relatives  who  are  liable,  under  the  first  sec- 
tion of  the  chapter,  to  provide  and  care  for 
them.  Section  3  of  the  same  chapter  makes 
It  the  duty  of  the  state's  attorney  to  enforce 
performance  by  such  relatives  of  the  duty 
cast  ui>on  them  by  law  to  assist  such  poor  or 
Indigent  persons,  and  the  succeeding  sections, 
to  and  including  section  12,  direct  In  detail, 
tbe  course  of  procedure  In  the  courts  against 
snch  relatives  and  the  manner  of  enforcing 
tlieir  obligation  to  their  unfortunate  poor 
kinsmen.  The  necessities  of  the  unfortunate 
class  designed  to  be  relieved  by  the  law  do 
not,  however,  admit  of  delay.  Pain  and  suf- 
fering must  be  relieved;  food,  fuel,  clothing, 
and  shelter  must  be  furnished  to  those  in 
need;  the  dead  must  be  burled.  Prompt  re- 
lief Is  imperative,  and  the  overseer  of  the 
poor  o^ay  not  await  the  action  of  the  state's 
attorney,  and  the  termination  of  proceedings 
In  court,  but,  as  the  representative  of  the 
to-wu,  must  care  for  those  who  are  so  un- 
fortunate aa  to  be  entitled  to  assistance  from 
the  public  The  express  provisions  of  sec- 
tion 20  make  It  the  duty  of  such  overseer  to 
relieve  the  wants  of  those  who  fall  within  the 
legal  denomination  of  "paupers,"  and  ."as  are 
not  supported  by  their  relatives  or  at  tbe 
county  poorbouse."  If  there  be  no  funds  for 
tbe  purpose,  the  overseer  must,  of  necessity, 
have  ipower  to  pledge  the  credit  of  the  totra 
in  that  behalf,  and  may  procure  supplies  for 
such  poor  persons  from  merchants,  grocers, 
and  tradesmen,  who.  In  the  absence  of  fraud 
or  actual  knowledge  to  the  contrary,  may  de- 
liver snch  supplies  upon  the  order  of  the 
overseer,  and  hold  the  town  liable  therefor, 
without  being  required  to  show  that  such 
person  so  receiving  support  was  in  fact  ac- 
tually entitled  thereto.  It  is  tbe  official  duty 
of  the  overseer  to  determine  as  to  thai,  and 
his  action  must  conclude  the  town,  so  far  as 
those  who  In  good  faith  furnish  supplies  up- 
on the  faith  of  it  are  concerned.  Board  v. 
Plant  42  III.  325.  The  special  plea  did  not 
present  a  good  defense  to  the  action,  nor  did 
the  court  err  In  ruling  as  to  the  admlsslbilltv 
of  evidence  or  as  to  the  rules  of  law  ap- 
plicable to  the  case.  The  evidence  supported 
the  finding  and  judgment  of  the  court.  The 
Judgment  must  be  and  is  affirmed.  Judg- 
ment affirmed. 

HAGRUD£R,  J.,  dissenting. 
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WOLF  V.  McNULTA  et  al. 

(Snpreme  Court  of  Illinois.    Feb.  IT,  1899.) 

Oahblixo  Conteact -Condition  Salb— Rbcbit- 

ER8  or  National  Bane— Jcdgment. 

1.  Provision  in  a  contract  of  sale  of  bonds, 
made  a  condition  of  the  purchase,  that,  if  the 
buyer  desire  to  resell  to  the  seller  at  a  cer- 
tain time,  the  seller  will  buy  them  back  at  the 
price  paid,  with  interest,  merely  makes  the  con- 
tract one  of  conditional  sale,  and  not  a  gani- 
blinp;  contract,  within  Rev.  St.  c.  38,  §  130,  de- 
claring a  puniBhiuent  for  whoever  contracts  to 
have  or  give  to  himself  or  another  the  option 
to  sell  or  buy  at  a  future  time  any  stock,  and 
declaring  contracts  made  in  violation  thereof 
gambling  contracts. 

2.  One  becoming  a  receiver  of  a  bank  after 
it  has  sold  bonds,  with  a  provision  that,  if  the 
buyer  desire  to  resell  to  the  seller  at  a  certain 
time,  it  will  buy  them  back  at  the  price  paid, 
and  interest,  can  do  nothing  to  impair  the  ob- 
ligation of  the  contract,  though  appointed  be- 
fore the  time  provided  for  the  resale. 

3.  It  is  proper  in  a  suit  on  a  contract  bf  a 
national  bank,  after  a  receiver  has  been  ap- 
pointed for  it,  to  render  judgment  against  the 
bank  only,  and  enter  an  order  requiring  the 
receiver  to  certify  the  claim  in  judgment  to 
the  comptroller  of  the  currency  of  the  United 
States,  to  be  paid  by  him  in  due  course  of  ad- 
ministration of  the  assets  of  the  bank. 

Appeal  from  appellate  court,  First  dis- 
trict. 

Action  by  Harris  Wolf  against  John  Mc- 
Nulta,  receiver  of  the  National  Bank  of  Il- 
linois, and  another.  From  a  Judgment  of  the 
appellate  court  (77  111.  App.  325)  reversing  a 
judgment  for  plaintiff,  plaintiff  appeals.  Re- 
versed. 

The  National  Bank  of  Illinois,  at  Chicago, 
sold  to  Harris  Wolf  certain  bonds  known  as 
bonds  of  tbe  Chicago  Auditorium  Associa- 
tion, and,  at  the  time  of  the  several  sales, 
entered  into  tbe  following  agreements  and 
undertakings  with  appellant:  "Chicago, 
June  22,  1886.  H.  Wolf,  Esq.,  City— Dear 
Sir:  We  have  this  day  sold  to  you  ?11,000 
6t  the  Ave  per  cent,  bonds  of  the  Chicago 
Auditorium  Association,  at  par,  and  Interest 
Should  you  desire  to  resell  to  us  during  the 
month  of  January,  1897,  we  will  buy  them 
back  from  you  at  same  price.  Yours  truly, 
Wm.  A.  Hammond,  Second  Vice  Prest."  On 
Jnly  9,  1896,  in  connection  with  the  sale  of 
others  of  the  bonds:  "Should  you  wish  to 
sell  these  bonds  back  to  us  in  the  month  of 
January,  1897,  we  will  buy  them  back  at 
par,  and  interest  W.  A.  Hammond,  Second 
Vice  Prest"  On  July  14,  1896.  referring  to 
the  sale  of  others  of  the  bonds:  "Should 
you  wish  to  sell  us  these  bonds  back  during 
the  month  of  January,  1897,  we  will  repur- 
chase them  at  par,  and  Interest  W.  A. 
Hammond."  And  on  July  15,  1896,  referring 
to  another  of  the  sales:  "If  you  wish  to  sell 
these  bonds  back  to  us  at  par,  and  interest, 
during  the  month  of  January,  1897,  we  will 
repurchase  them  from  you  at  the  above 
price.  W.  A.  Hammond,  Second  Vice  Prest." 
The  bank  failed  on  the  21st  day  of  Decem- 
ber, 1806,  and  on  that  day  John  C.  McKeon 
was   appointed    receiver.    On   January    16, 


1897,  appellant  gave  the  following  notice  to 
the  receiver:    "Chicago,   111.,  Jan.   16,   1897. 
Hon.  John  C.  McKeon,  Receiver  Nat  Bank 
of  Illinois— Dear  Sir:    I  hereby  tender  you 
thirty-flve  bonds  of  the  Chicago  Auditorium 
Association,  of  $1,000  each,  making  a  total  of 
$35,000,  and  I  hereby  offer  to  sell  said  bonds 
to  you,  as  said  receiver,  at  their  face  valne. 
with  accrued  Interest    This  tender  and  this 
offer  to  sell  are  made  in  pursuance  of  cer- 
tain receipts   and   guaranties  given    me    by 
said  National  Bank  of  Illinois  at  the  time  I 
purchased  said  bonds  from  said  bank.    Cop- 
ies of  said  receipts  and  said  guaranties  are 
attached   hereto,   and   made   a  part   hereof, 
and  yonr  attention  is  specifically  called  there- 
to.   You  are  further  notified  that   It  said 
bonds  are  not  repurchased  by  you  In  pur- 
suance of  above  demand,  I  shall  at  once 
place  them  upon  the  open  market  offering 
them  for  sale,  and  shall  bold  said  bank,  and 
you,  as  receiver  thereof,  liable  for  any  loss 
incurred  by  me  growing  out  of  said  sale,  or 
I  shall  have  said  bonds  appraised,  and  their 
present  market  value  fixed,  and  hold  yon.  as 
receiver  of  said  bank,  and  said  bank,  liable 
for  any  difference  between  the  face  value  and 
said   appraised   value.    H.   Wolf."    The   re- 
ceiver refused  to  accept  the  bonds  or  to  rec- 
ognize any  obligation  by  reason  of  the  agree- 
ments to  repurchase.    This  suit  was  broasbt 
to  recover  damages  for  breach  of  these  sev- 
eral agreements  by  the  bank  to  repurchase 
the  bonds  at  the  option  of  the  appellant    A 
jury  was  waived,  and  the  cause  submitted 
to  the  trial  court  upon  an  agreed  statement 
of  facts.    Among  other  Items  In  the  agreed 
statement  Is  the  following:    "(B)  That  in  all 
of  said  purchases  said  plaintiff  Informed  tbe 
said  bank,  acting  through  said  W.  A.  Ham- 
mond,   its    second    vice    president    that   be 
would  not  make  said  purchases  unless  said 
bank   would   contract  In   writing  to   repur- 
chase said  bonds,  as  Is  in  said  several  con- 
tracts more  fully  stated."    It  was  further 
stipulated  that  all  of  said  transactions  were 
made  between  said  parties  in  good  faith,  and 
that  said  plaintiff  fully  believed  that   said 
bank,  acting  through  said  Hammond,   had 
full  power  and  authority  to  enter  Into  such 
contracts,  and  that  said  W.  A.  Hammond, 
acting  as  such  second  vice  president  of  said 
bank,  fully  believed  that  said  bank  bad  the 
power  and  authority  to  enter  into  such  con- 
tracts;   that  said  W.  A.  Hammond,  In  his 
capacity  as  second  vice  president  of  said 
bank,  exercised  all  the  powers  vested  in  the 
president  and  first  vice  president  of  said  bank 
as  a  matter  of  fact,  but  in  the  making  of 
said  contracts,  the  board  of  directors  did  not 
pass  any  resolution  authorizing  the  execu- 
tion and  delivery  of  said  contracts;  that  all 
of  the  said  contracts  recited  herein  shall  be 
considered  by  the  court  as  If  they  had  been 
signed,  "The  National  Bank  of  Illinois,  by 
W.  A.  Hammond,  Its  Second  Vice  President;" 
that  said  bank  had  an  authorized  capital  of 
$1,000,000,  and  always  did  a  very  large  corn- 
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merclal  banking  business;  that  said  andl- 
torium  bonds  'were  not  speculative  bonds, 
but  were  and  are,  in  the  banlcing  community 
of  Chicago,  recognized  as  good  and  valid 
staple  securities,  either  for  a  loan  of  mon^ 
or  for  the  purchase  and  sale  thereof;  tlhat 
such  bonds  mentioned  in  said  contracts  form- 
ed a  part  of  a  purchase  of  $50,000  by  said 
bank,  the  remainder  of  which  were  in  the 
possession  of  the  bank  as  a  part  of  its  assets 
at  the  time  when  the  receiver  took  posses- 
sion thereof  under  the  orders  of  the  comp- 
troller of  the  currency.  Item  14  of  the  stip- 
ulation was  as  follows:  "(14)  It  is  agreed 
that,  in  the  making  of  this  stipulation  by  the 
parties  hereto,  the  power  of  the  National 
Bank  of  lUinois,  and  that  of  William  A. 
Hammond,  its  second  vice  president,  to  enter 
into  said  contracts  in  its  behalf,  is  affirmed 
on  the  part  of  the  plaintiff  herein,  and  is 
disputed  on  the  part  of  the  defendants  here- 
in, and  the  Judgment  of  the  court  is  requested 
on  the  stipulated  facts."  The  circuit  court 
found  the  issues  in  favor  of  the  plaintiff,  and 
entered  judgment  against  the  National  Bank 
of  Illinois  for  the  sum  of  ^5,257.61,  but  re- 
fused to  enter  judgment  against  the  receiver, 
but  entered  an  order  "that  John  C.  McKeon, 
receiver,  certify  this  claim  in  judgment  to 
the  comptroller  of  the  currency  of  the  Unit- 
ed States  of  America,  to  be  paid  by  him  in 
the  due  course  of  administration  of  the  assets 
of  said  National  Bank  of  Illinois  at  Chicago." 
To  reverse  the  judgment,  the  defendants  sued 
out  a  writ  of  error  to  the  appellate  court, 
where  the  judgment  was  reversed,  and  the 
plaintiff  appealed  to  this  court  McKeon,  the 
former  receiver  of  the  bank,  has  since  been 
succeeded  In  the  receivership  by  John  Mc- 
Nulta,  the  present  appellee. 

Moses,   Rosenthal   &  Kennedy,    for   appel- 
lant   George  M.  Eckels,  for  appellees. 

CRAIG,  J.  (after  stating  the  facts).  It  is 
Insisted  in  the  argument,  on  behalf  of  appel- 
lees, that  the  agreements  upon  which  a  re- 
covery was  had  in  the  circuit  court  falls 
within  section  130  of  chapter  38  (Criminal 
Code)  of  the  Revised  Statutes,  and  is  void. 
On  the  other  hand.  It  is  first  claimed  by  ap- 
pellant that,  under  the  stipulation  of  facts 
upon  which  the  cause  was  tried,  the  criminal 
statute  is  not  Involved,  and  appellees  cannot 
rely  upon  that  statute  as  a  defense.  As  has 
been  seen,  item  14  of  the  stipulation  provides 
that  "the  power  of  the  National  Bank  of  H- 
llnois,  and  that  of  William  A.  Hammond,  its 
second  vice  president  to  enter  Into  said  con- 
tracts in  Its  behalf,  is  affirmed  on  the  part 
of  the  plaintiff  herein,  and  is  disputed  on  the 
part  of  the  defendants."  Under  this  part  of 
the  stipulation,  the  defendants  had  the  un- 
doubted right  to  rely  upon  any  ground  which 
would  disclose  a  want  of  power  on  the  part 
of  the  bank  to  enter  into  the  contracts;  and, 
if  the  statute  rendered  the  contracts  void  as 
gambling  contracis,  we  perceive  no  reason 
52  N.E.-67 


why  the  bank  might  not  rely  on  the  statute  as 
well  as  any  other  matter  which  might  dis- 
close a  want  of  power. 

It  Is  next  contended  that  the  contracts  in 
question  are  not  gambling  contracts,  and  do 
not  fall  within  section  130  of  the  Criminal 
Code;  and  this  Is  the  principal  question  pre- 
sented by  the  record.  The  section  of  the 
statute  in  question  is  aa  follows:  "Whoever 
contracts  to  have  or  give  to  himself  or  anoth- 
er the  option  to  sell  or  buy  at  a  future  time 
any  grain  or  other  commodity,  stock  of  any 
railroad  or  other  company,  or  gold,  or  fore- 
stalls the  market  by  spreading  false  rumors 
to  Influence  the  price  of  commodities  therein, 
or  comers  the  market  or  attempts  to  do  so, 
in  relation  to  any  of  such  commodities,  shall 
be  fined  not  less  than  $10  nor  more  than 
$1,000,  or  confined  in  the  connty  Jail  not  ex- 
ceeding one  year,  or  both;  and  all  contracts 
made  in  violation  of  this  section  shall  be 
considered  gambling  contracts,  and  shall  be 
void."  It  appears  from  the  record  that  the 
National  Bank  of  niinols,  at  the  time  the 
contracts  were  made,  had  an  authorized  cap- 
ital of  $1,000,000,  and  did  a  large  commercial 
banking  business.  It,  also  appears  that  the 
auditorium  bonds  were  not  speculative  bonds, 
but  were.  In  the  banking  commnnlty  of  Chi- 
cago, recognized  as  good  and  valid  staple 
securities,  either  for  the  loan  of  money,  or 
for  the  purchase  and  sale  thereof;  that  the 
bonds  mentioned  in  the  contracts  formed  a 
part  of  a  purchase  of  $50,000  by  the  bank, 
$15,000  of  which  remained  in  the  possession 
of  the  bank  as  a  part  of  Its  assets  at  the 
time  the  bank  went  into  the  hands  of  the 
receiver.  It  also  appears  that  the  contracts  ' 
were  made  In  good  faith,  and  both  plaintiff 
and  W.  A.  Hammond,  second  vice  president 
of  the  bank,  fully  believed  the  bank  was 
clothed  with  power  and  authority  to  make 
the  contracts.  It  further  appears  that  plain- 
tiff refused  to  purchase  the  bonds  unless  the 
bank  would  contract,  in  writing,  to  take  them 
back  at  par,  and  interest.  In  case  he  desired 
to  return  them.  These  are  the  facts  sur- 
rounding the  transaction  at  the  time  the  con- 
tracts In  question  were  entered  into  between 
the  bank  and  the  plaintiff,  and  it  is  manifest 
that  there  was  no  Intention  on  the  part  of 
the  bank  or  the  plaintiff,  in  making  the  con- 
tracts, to  violate  the  criminal  law  of  the  state, 
or  to  enter  into  a  contract  prohibited  by  law. 
Are  the  contracts  in  question,  when  properly 
construed,  "option  contracts"  or  "gambling 
contracts,"  within  the  meaning  of  the  stat- 
ute? 

It  may  be  conceded  that  the  contracts  in 
question  purport  to  be  a  sale  of  $35,000  of 
5  per  cent,  bonds  of  the  Chicago  Auditorium 
Association  at  par  and  accimiulated  interest 
from  the  bank  to  the  plaintiff,,  with  an  option 
to  resell  during  the  month  of  January,  1897, 
at  the  price  paid,  with  Interest;  but,  when 
the  different  parts  of  the  contract  are  con- 
strued as  a  whole,  the  sale  of  tie  bonds  may 
be  regarded  as  a  conditional  sale,  with  the 
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right  reserved  by  plaintiff  to  return  them 
during  the  month  of  January,  1897.  Under 
the  contracts,  the  amount  to  be  paid  by  the 
bank  to  the  plaintiff  In  case  he  desired  to 
return  the  bonds  was  the  face  value  and 
Interest  on  the  amount  which  the  plaintiff  had 
paid,  and  Interest  from  the  time  of  payment 
The  obvious  Intention  of  the  parties  was  to 
make  a  conditional  sale,  and  the  condition 
upon  which  the  purchase  was  made  was  that 
the  bank  should  take  the  bonds  back  at  the 
same  price  if  within  a  specified  time  the  plain- 
tiff desired  to  return  them.  In  other  words, 
the  bonds  were  turned  over  by  the  bank  to 
the  plaintiff  at  a  certain  stipulated  price,  with 
the  distinct  agreement  that  the  plaintiff  had 
the  right,  during  the  month  of  January,  1897, 
to  elect  whether  be  would  keep  them  or  re- 
turn them  to  the  bank,  and,  In  case  he  con- 
cluded to  return  the  bonds,  he  was  entitled 
to  recdve  his  money  back,  with  interest.  The 
transaction  was  one  both  reasonable  and 
proper,  and  one  not  within  or  prohibited  by 
the  statute.  Indeed,  It  contains  no  element 
of  a  gambling  contract  There  was  here  no 
contract  to  have  or  give,  to  himself  or  anoth- 
er, the  option  to  sell  or  buy  at  a  future  time, 
within  the  meaning  of  the  statute;  but,  on 
the  other  hand,  the  appellant  as  a  part  of  his 
contract  under  which  the  bonds  were  delivered 
to  him,  reserved  the  right,  at  and  within  a 
S]>eclfled  time,  to  return  the  bonds,  and  re- 
ceive back  the  money  he  had  paid,  and  inter- 
est thereon.  It  is  difficult  to  see  bow  a  con- 
tract of  that  character  can  be  termed  a 
"gambling  contract"  or  one  that  should  be 
prohibited  by  law.  Is  it  contrary  to  law  or 
Justice^  or  does  it  violate  any  rule  of  public 
policy,  for  a  person  to  sell  a  horse,  a  cow,  a 
promissory  note,  or  a  bond  for  a  specified 
sum,  and  qgree  to  take  the  article  back  within 
a  given  time  for  the  same  price?  If  It  Is, 
this  contract  might  be  condemned;  otherwise, 
not  A  contract  similar  to  the  one  Involved 
here  came  before  the  court  In  Rlchter  v. 
Frank,  41  Fed.  859,  and  the  contract  was 
held  not  to  be  within  the  statute.  Schneider 
V.  Turner,  130  UI.  28,  22  N.  B.  497,  has  been 
dted  iand  relied  upon  by  appellees  as  an  au- 
thority that  the  contracts  In  question  are 
within  the  statute,  and  void.  The  contract 
in  that  case,  which  was  a  mere  option  con- 
tract, was  held  to  be  within  section  180  of 
the  Criminal  Code;  but  upon  examination  It 
will  be  found  that  the  contract  there  Involved 
was  so  different  from  the  contracts  In  this 
case  that  the  decision  there  cannot  control 
here.  In  the  case  under  consideration  the 
plaintiff  notified  the  bank,  before  be  agreed 
to  take  the  bonds,  that  he  would  not  take 
them  unless  the  bank  would  agree  to  take 
them  back;  and  the  bank  agreed,  as  a  con- 
dition upon  which  plaintiff  parted  with  his 
money  and  received  the  bonds,  that  it  would 
take  them  back  In  the  following  January,  at 
the  same  price;  and  we  see  no  reason  why 
the  bank  should  not  abide  by  its  contract. 
It  Is,  however,  said  In  the  argument  that 


the  memoranda  were  mere  offers,  made  with- 
out consideration,  whereby  the  bank  offered 
to  buy  during  the  month  of  January,  189T, 
In  which  case  (the  bank  having  been  placed 
In  the  hands  of  a  receiver,  and  the  receiver 
having  repudiated  the  offers  upon  his  appoint- 
ment and  prior  to  acceptance)  the  offer  was 
of  no  binding  force  or  effect  The  agree- 
ment entered  into  between  the  appellant 
Wolf,  and  the  bank,  was,  at  the  time  the  re- 
ceiver was  appointed,  a  valid  subsisting  con- 
tract, which  fixed  the  obligations,  and  deter- 
mined the  rights,  of  the  respective  parties; 
and  the  receiver  was  clothed  with  no  power 
to  do  any  act  which  might  impair  the  ob- 
ligation of  that  contract  Chemical  Nat 
Bank  v.  Hartford  Deposit  Co.,  156  III.  522. 
41  N.  B.  2%;  Id.,  161  V.  S.  1.  16  Supt  Ct 
489. 

As  has  been  seen,  the  circuit  court  rendered 
judgment  against  the  bank,  but  declined  to 
enter  a  formal  Judgment  against  the  receiver. 
The  court  however,  entered  an  order  requir- 
ing the  receiver  to  certify  the  claim  In  Judg- 
ment to  the  comptroller  of  currency  of  the 
United  States,  "to  be  paid  by  him  In  doe 
course  of  administration  of  the  assets  of  the 
said  National  Bank  of  Illinois."  This  action 
of  the  court  has  been  called  in  question  by 
appellant  by  cross  errors  assigned  in  the  ap- 
pellate court  The  rule  adopted  by  the  ch-- 
cult  court  is  sustained  by  Merrill  t.  Bank, 
21  C.  C.  A.  282,  75  Fed.  148.  We  are  inclined 
to  the  opinion  that,  under  all  the  facts  of  the 
case,  no  such  error  was  committed  In  the 
rendition  of  the  Judgment  as  should  call  for 
Its  reversal.  The  Judgment  of  the  appellate 
court  win  be  reversed,  and  the  Judgment  of 
the  circuit  court  wUl  be  affirmed.  Judgment 
reversed. 


an  ni.  i<n) 

knapp,  stout  &  co.  company  t. 

McCaffrey. 

(Supreme  Court  of  Illinois.    Feb.  17,  1889.) 
Carriers— Towage  —  Bailees*  Libxb  —  Evidsxce 
— Waiver— Eql'itt — Jdkisdiction— Es- 
toppel—Admiralty. 

1.  A  steamboat  owner  engaged  In  the  busi- 
ness of  towing  is  not  a  common  carrier. 

2.  One  towing  a  raft  of  lumber  for  another 
has  a  common-law  bailee's  lien  on  the  lumber 
for  his  services  while  it  is  In  his  possession. 

3.  One  contracting  to  tow  a  raft  of  iumlier 
to  a  certain  point  has  a  lien  on  a  half  of  the 
raft  which  at  the  owner's  request  was  trans- 
ported only  a  part  of  the  way,  for  the  price 
agreed  on  for  all  his  services. 

4.  One  towing  rafts  of  lumber  under  a  con- 
tract making  no  provision  for  the  time  of  pay- 
ment is  entitled  to  a  lien  on  the  lumber  for  Us 
services,  though  customarily  he  received  no 
pay  until  after  delivery. 

0.  One  towing  rafts  of  lumber  for  another 
does  not  defeat  his  lien  on  one  raft  by  delay- 
ing to  enforce  payment  for  towing  the  others. 

6.  One  does  not  waive  a  bailee's  lien  on  prop- 
erty of  an  insolvent  by  filing  a  claim  for  the 
amount  of  the  lien  in  the  insolvency  proceed- 
ings, where  the  lien  is  asserted  when  the  claim 
is  filed. 

7.  One  having  a  bailee's  lien  for  towage  on  a 
raft  of  lumber  floating  in  a  river  may  sue  in 
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eqnlty  to  determine  hia  possession,  and  Hen, 
as  against  a  pretended  purchaser  threatening  to 
take  away  the  raft,  and  an  assignee  for  credit- 
ors of  the  bailor. 

8.  A  purchaser  of  a  raft  of  lumber  obtaining 
an  order,  in  a  suit  hj  a  bailee  of  the  lumber 
to  enforce  his  lien  for  towage,  giving  the  pur- 
chaser a  right  to  take  the  lumber  away  on  ex- 
ecuting a  bond  to  secure  the  bailee,  and  there- 
by rendering  the  bailee  powerless  to  reclaim 
the  lumber,  is  estopped  from  asserting  that 
the  admiral^  courts  alone  have  jurisdiction 
of  the  suit,  though  the  bailee  consented  to  the 
order,  and  it  was  stipulated  when  it  was  made 
that  it  should  not  affect  the  purchaser's  right 
to  question  the  court's  jurisdiction. 

9.  Moreover,  the  obtaining  of  such  an  order 
80  chang:ed  the  suit  as  to  make  it  not  within  the 
jurisdiction  of  an  admiralty  court. 

10.  Equity  has  jurisdiction  to  afford  relief  to 
a  bailee  of  a  raft  having  a  lien  for  towage, 
where  equitable  circumstances  exist,  justifying 
the  granting  of  relief  on  equitable  principles,  as 
against  persons  made  defendants,  though  he 
might  have  obtained  some  relief  by  proceedings 
in  admiralty  against  the  raft 

Appeal  from  appellate  conrt,  Second  dis- 
trict 

Bill  by  John  McCaffrey  against  the  Knapp, 
Stout  &  Co.  Company  and  others.  From  a  de- 
cree of  the  appellate  court  reversing  the  decree 
dismissing  the  blU  (74  111.  App.  80),  the  Knapp, 
Stout  &  Co.  Company  appeals.    Affirmed. 

This  was  a  bill  in  equity  filed  in  the  circuit 
court  of  Mercer  county  by  John  McCaffrey 
against  the  Schulenburg  &  Boeckeler  Lumber 
Company  and  Its  assignees  and  the  Knapp, 
Stout  &  Co.  Company.  Said  corporations,  tor 
brevity,  will  here  be  called  the  "Schulenburg 
Company"  and  the  "Knapp  Company."  The 
object  of  the  bill  was  to  establish  and  en- 
force 'a  bailee's  lieu  upon  a  half  raft  of  lum- 
ber at  Boston  Bay,  in  Mercer  county.  The 
Knapp  Company  applied  for  and  obtained  an 
Interlocutory  decree,  under  which  it  gave  bond 
and  took  the  raft  away.  Answers  were  filed, 
and  replications  thereto,  and  there  was  a  hear- 
ing, and  a  decree  dismissing  the  bill  without 
prejudice,  from  which  decree  McCaffrey  pros- 
ecuted an  appeal  to  the  appellate  court  The 
appellate  court  reversed  the  decree  of  the  cir- 
cuit court  and  remanded  the  cause,  with  di- 
rections to  enter  a  decree  for  a  particular 
amotmt,  aa  hereinafter  stated.  On  April  0, 
1893,  the  Schulenburg  Company  and  McCaf- 
frey entered  into  a  written  agreement  by 
which,  among  other  things,  McCaffrey  was  to 
tow  rafts  of  lumber  from  Stillwater  to  St 
Louis  for  the  Schulenburg  Company,  at  cer- 
tain prices  therein  fixed.  There  were  many 
provisions  of  the  contract  not  material  to  the 
present  suit  McCaffrey  towed  many  rafts  for 
the  company  under  said  contract  and  prior  to 
Octoi)er  6,  1894,  the  Schulenburg  Company 
was  largely  indebted  to  McCaffrey  for  towing 
charges  under  said  contract,  which  indebted- 
ness is  still  unpaid.  On  October  13,  1896,  Mc- 
Caffrey's steamer,  the  Robert  Dodds  (George 
Tromley,  Jr.,  master),  left  Stillwater  with  raft 
No.  10  of  that  year.  The  water  was  very 
low  in  the  river,  and  the  progress  of  the  raft 
was  slow.  The  Schulenburg  Company  was  in 
haste  for  its  lumber,  and,  pursuant  to  its  direc- 


tions, the  raft  was  divided  by  Tromley  at 
Boston  "Bay,  and  one  half  was  taken  into  the 
bay  and  there  fastened,  and  left  in  charge  in 
the  manner  hereinafter  stated,  and  the  other 
half  of  the  raft  was  taken  to  St.  Louis,  and 
there  delivered  on  November  2d.  The  Schu- 
lenburg (Company  then  paid  the  clerk  of  the 
boat  $1,260,  without  any  directions  as  to  Its 
application,  and  McCaffrey  applied  It  on  the 
amount  due  him  for  towage  of  other  rafts. 
The  company  then  directed  Tromley  to  leave 
the  half  raft  In  Boston  Bay  till  spring,  and  de- 
livered to  lilm  two  additional  lines,  to  be  used 
by  him  in  making  the  raft  more  secure  to  the 
shore.  The  steamer  reached  Boston  Bay 
again  on  the  momtaig  of  November  4th,  and 
the  captain  and  crew  on  that  day  did  certain 
things  and  left  certain  directions  for  the  care 
of  the  half  raft  during  the  winter,  which  will 
be  hereinafter  stated.  On  the  next  day,  No- 
vember 5th,  at  St  Louis,  the  Schulenburg 
Company  sold  said  half  raft  to  the  E.<uipp 
Company  for  91S,000,— part  In  cash,  and  part 
in  a  note  due  In  four  months,  which  was  after- 
wards paid.  On  Novemlier  0th  the  Schulen- 
burg Company  made  a  voluntary  assignment 
at  St  Louis  for  the  benefit  of  creditors.  Mc- 
Caffrey offered,  both  to  the  Schulenburg  Com- 
pany and  to  the  Knapp  Company,  to  tow  said 
half  raft  to  St  Louis  under  bis  contract;  but 
the  Knapp  Company  forbade  his  doing  so,  and 
Informed  him  that  it  did  Its  own  towing.  Fi- 
nally McCaffrey,  claiming  still  to  be  In  pos- 
session of  the  half  raft  but  believing  that  th« 
Knapp  Company  was  about  to  seek  to  take  it 
from  him  by  force,  filed  this  bill,  with  the  re- 
sults already  stated. 

Wise  &  McNulty  and  Bassett  &  Bassett,  for 
appellant  Scott  &  Cooke  and  Brock  &  Gra- 
ham, for  appellee. 

FEB  CUKIAM.  The  opinion  of  the  appel- 
late court,  as  delivered  by  Mr.  Justice  DIB- 
BLL,  is  in  part  as  follows: 

"The  first  question  Is  whether  McCaffrey 
had  a  lien  on  the  raft  for  his  towing  chairges 
while  the  raft  was  In  his  possession.  He  had 
no  lien  by  contract  for  that  instrument  gave 
him  none.  A  common  carrier  has,  at  common 
law,  a  specific  lien  upon  the  goods  carried,  for 
ills  charges  In  transporting  them  (13  Am.  & 
Eng.  Bnc.  Law,  B80),  and  our  statute  (Rev. 
St  c.  141)  provides  a  means  for  enforcing  It; 
but  the  weight  of  authority  is  that  the  owner 
of  a  steamboat  engaged  In  the  business  of  tow- 
ing Is  not  a  common  carrier  (Caton  v.  Rumney, 
13  Wend.  387;  Alexander  v.  Greene,  3  Hill, 
9;  Story,  Ballm.  i  406;  And.  Law  Diet  tit 
Towboat'):  and  much  more  is  this  so  where, 
as  here,  he  tows  only  for  a  single  party.  Ste- 
phen thus  defines  'bailment':  'Bailment  is  the 
delivery  of  goods  for  some  purpose,  upon  a  con- 
tract, express  or  Implied,  that  after  the  pur- 
pose has  been  fulfilled  they  shall  be  redeliv- 
ered to  the  bailor,  or  otherwise  dealt  with  ac- 
cording to  his  directions,  or  kept  till  he  re- 
claims them'.'    3  Am.  &  Bng.  Enc.  Law  (2d 
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Ed.)  733.  The  word  'goods,'  In  this  and  other 
like  deflnltlons,  obviously  tDcludes  every  arti- 
cle of  movable  and  tangible  personal  property. 
Among  the  purposes  included  within  said  def- 
inition of  'bailment'  is  'the  hiring  of  the  car- 
riage of  goods  from  one  place  to  another  for 
a  stipulated  or  implied  reward.'  C!ow.  Treat 
(Sd  Ed.)  67;  Story,  Balhn.  §  8.  There  is  noth- 
ing In  this  definition  which  excludes  carriage 
of  goods  by  water,  and  that  such  carriage 
comes  within  the  principles  of  bailment  Is  evi- 
dent from  Id.  f$  496,  501,  501,  and  elsewhere. 
The  carrier  of  goods  has  a  lien  thereon  for  his 
hire  while  he  retains  possession.  Id.  $  588. 
This  lien  'extends  to  all  the  goods  delivered 
imder  one  contract,  although  they  be  deliver- 
ed In  different  parcels  and  at  different  times; 
and  the  bailee  may  detain  any  portion  of  them 
as  a  lien  upon  the  whole,'  even  If  he  has  de- 
livered a  part  3  Am.  &  Eng.  Enc.  Law  {2d 
Ed.)  760;  Morgan  v.  Congdon,  4  N.  X.  552; 
Schmidt  v.  Blood,  9  Wend.  268;  McFarland 
V.  Wheeler,  26  Wend.  467;  Potts  v.  Railrbad 
Co.,  131  Mass.  455;  Blake  v.  Nicholson,  3 
Maule  &  S.  167;  Chase  v.  Westmore,  5  Maule 
&  S.  180.  Up  to  the  time  the  whole  raft 
reached  Boston  Bay,  McCaffrey  had  a  lien 
on  each  piece  and  parcel  of  lumber  thereon  for 
the  carriage  of  the  entire  raft.  The  Schulen- 
burg  Company  could  not  change  or  defeat  that 
Uen  by  dhrecting  him  to  divide  the  raft  and 
bring  half  to  St  Louis  first  That  direction 
was  solely  for  Its  benefit  McCaffrey  was 
ready  and  willing,  and  offered,  to  tow  the  half 
raft  to  St.  Louis;  but  was  refused  permission, 
and  his  right  to  do  so  was  denied,  by  the  pur- 
chaser. This  excused,  and,  indeed,  prevented, 
his  further  performance.  Therefore  McCaf- 
frey had  a  common-law  bailee's  lien  on  said 
half  raft  while  In  his  possession  at  Boston 
Bay,  for  the  towing  of  the  entire  raft  at  the 
contract  price.  His  claim  is  for  $3,795.82. 
This  sum  we  consider  established  by  the 
proofs,  •  •  •for  which,  in  our  opinion, 
complainant  had  a  bailee's  lien  on  said  half 
raft  while  he  retained  possession,  and  which 
would  bear  Interest  at  five  per  cent  per  an- 
num from  the  date  when  the  Knapp  Company 
forbade  McCaffrey  to  tow  said  half  raft  to 
St.  Louis  under  his  contract  which  was  No- 
vember 12  or  13,  1894. 

"It  Is  suggested  there  Is  no  lien  because  the 
practice  had  been  not  to  pay  till  after  deliv- 
ery. But  the  contract  does  not  provide  when 
payments  shall  be  made,  and  the  price  agreed 
was  therefore  due  when  the  service  was  ren- 
dered. Delay  in  enforcing  payment  for  other 
rafts,  which  was  merely  of  favor  to  the  own- 
er, could  not  defeat  the  lien.  McCaffrey  filed 
a  claim  against  the  Schulenburg  Company,  In- 
solvent for  nearly  $25,000,  and  Included  this 
claim  therein,  and  it  Is  argued  he  thereby 
waived  his  lien.  But  in  the  written  daim  fil- 
ed he  expressly  asserted  a  lien  on  said  half 
raft  for  these  charges,  and  states  therein  that 
he  retained  the  right  to  enforce  said  lien.  It 
is  not  shown  that  said  claim  was  ever  allow- 
ed or  put  in  Judgment  and  it  has  not  been 


paid.  The  mere  filing  of  a  claim  thus  goaided 
did  not  release  the  lien. 

"The  main  question  of  fact  to  dispute  is 
whether  McCaffrey  had  possession  of  said 
half  raft  after  he  took  It  Into  Boston  Bay. 

•  •  *  We  are  of  opinion  McCaffrey  had 
possession  of  the  half  raft  till  he  surrendered 
It  under  the  order  of  the  court  He  therefore 
had  everything  necessary  to  entitle  him  to  a 
bailee's  lien.  McCaffrey  has  no  adequate 
remedy  at  law.  *  •  *  He  had  a  right  to 
hold  the  raft  till  his  charges  were  paid.  Bat 
his  possession  and  his  lien  were  both  disputed. 
The  Knapp  Company  obviously  intended  to 
take  the  raft  away.  As  It  was  upon  the 
water,  and  near  the  channel  of  the  river,  the 
ropes  could  be  cut  or  removed,  and  the  raft 
taken  away  by  a  steamer,  at  any  time,  unless 
guarded  by  a  force  of  men  at  much  exi>ense, 
and  in  a  way  likely  to  lead  to  a  breach  of 
the  peace.  Can  a  bailee  In  possession  in  soeh 
case  have  the  aid  of  a  court  of  equity,  or 
must  he  be  left  either  to  maintain  a  small 
army  at  his  own  expense,  or  to  let  his  rights 
be  taken  away  from  him,  and  then  sue  the 
tort  feasor  at  law?  McCaffrey's  position  was 
in  many  respects  similar  to  that  of  a  pledgee 
or  chattel  mortgagee,  and  their  right  to  fore- 
close their  lien  in  equity  is  well  established. 
Dupuy  V.  Gibson,  36  111.  197;  Cushman  v. 
Hayes,  46  111.  145;  Barebard  ▼.  Kohn,  157 
111.  579,  41  N.  K  902;  Charter  v.  Stevens. 
3  Denlo,  33;  Story,  Balhn.  {  848;  1  P<Hn. 
Eq.  Jur.  i  164;  3  Pom.  Eq.  Jur.  §  1231.  The 
right  to  enforce  a  bailee's  lien  In  equity  com- 
ports with  equitable  principles.  1  Pom.  "Eq. 
Jur.  {  112,  mentions  'those  cases  In  which 
the  relief  Is  not  a  general  pecuniary  judg- 
ment but  Is  a  decree  of  money  to  be  obtained 
and  paid  out  of  some  particular  fund  or  funds. 
The  equitable  remedies  of  this  species  are 
many  in  number,  and  various  in  their  external 
forms  and  Incidents.  They  assume  that  the 
creditor  has,  either  by  operation  of  law,  or 
from  contract  or  from  some  acts  or  omissions 
of  the  debtor,  a  lien,  charge,  or  Incumbrance 
upon  some  fund  or  funds  belonging  to  the 
latter,— either  land,  chattels,  things  in  action, 
or  even  money;  and  the  form  of  the  remedy 
requires  that  this  lien  or  cliarge  should  be 
established  and  then  enforced,  and  the 
amount  due  obtained  by  a  sale,  total  or  par- 
tial, of  the  fund.'  In  section  171  the  same 
author  classifies  'those  remedies  which  estab- 
lish and  enforce  liens  and  charges  on  pn>i^ 
erty,  rather  than  rights  and  Interests  in  prop;- 
erty,  *  *  •  by  means  of  a  Judicial  sale 
of  the  property  itself  which  is  affected  by 
the  Uen,  and  a  distribution  of  its  proceeds, 

•  •  •  until  they  satisfy  the  claim  secured 
by  the  lien.'  2  Kent  Comm.  642,  .says:  'A 
lien  Is  in  many  cases  like  a  distress  at  com- 
mon law,  and  gives  a 'party  detaining  the 
chattel  the  right  to  hold  it  as  a  pledge  or 
security    for   the   debt    but    not   to    sell   it 

•  •  •  I  presume  that  satisfaction  from  a 
lien  may  be  enforced  by  r  bill  in  clrancery.' 
Cow.  Treat  (3d  Ed.)  337,  after  stathig  tlut  a 
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party  detaining  a  chattel  by  virtue  of  his 
lien  thereon  for  charges  has  a  right  to  bold 
it,  but  not  to  sell  it,  says:  'It  is  supposed 
that  the  only  way  in  which  satisfaction,  from 
a  lien  can  be  enforced  is  by  a  bill  in  chan- 
cery.' In  2  Redf.  R.  R.  p.  160,  i  22,  par.  14. 
that  author  says:  'Neither  the  carrier,  nor 
any  other  bailee  having  a  lien,  can  sell  the 
goods  at  common  law  in  satisfaction  of  the 
lien.  The  appropriate  remedy  in  such  case 
is  in  equity.'  2  Ror.  R.  R.  p.  1268,  discuss- 
ing the  carrier's  lien  on  freight  for  charges, 
and  that  such  lien  only  gives  the  right  to 
retain  and  not  to  sell  the  proi)erty,  further 
says:  If  the  carrier  will  sell,  other  than 
when  the  statute  allows  it,  he  may  find  a 
remedy  and  means  of  selling  by  Judicial  pro- 
ceedings  to  enforce  the  lien.'  In  Gilchrist  v 
Raih-oad  Co.,  58  Fed.  708,  the  United  States 
circuit  court  for  Montana  sustained  a  bill  to 
enforce  a  Hen.  The  relief  was,  in  part,  based 
upon  the  fact  that  the  plaintiff  had  a  lien, 
and  had  a  right  to  have  It  enforced,  but  had 
no  plain,  speedy,  and  adequate  remedy  at 
law.  Fox  V.  McGregor,  11  Barb.  41.  2  Jones, 
Liens,  S  1038,  states  the  contrary  rule,— that 
a  court  of  equity  has  no  Jurisdiction  to  en- 
force a  common-law  lien  by  a  sale  merely 
because  there  is  no  remedy  at  law,  or  be- 
cause the  retaining  of  possession  under  a 
passive  lien  Involves  expense  or  inconven- 
ience. That  author,  in  section  1041,  recog- 
nizes Illinois  as  an  exception,  and  as  a  state 
in  which  a  court  of  equity  has  Jurisdiction  to 
enforce  liens  upon  personal  property  gener- 
ally; citing  Railroad  Ck).  v.  Fackney,  78  IlL 
116.  The  court  there  said:  'Liens  are  en- 
forceable in  equity,  unless  the  law  has  pro- 
vided for  another  mode.  This  is  true  of 
vendors'  liens;  equitable  and  other  mortgages, 
and  all  statutory  liens,  so  far  as  they  now 
occur  to  us,  except  in  all  cases  where  the 
lien  is  in  the  nature  of  a  pledge,  and  posses- 
sion accompanies  the  lien.  If  defendant  in 
error  had  a  lien,  he  should  have  resorted  to 
equity  for  its  enforcement.'  The  general 
principle  and  the  reason  there  stated  sustain 
the  present  suit,  while  the  exception  suggest- 
ed by  the  court  seems  against  it.  See,  also, 
Cushman  v.  Hayes,  46  111.  145. 

"But,  if  a  mere  desire  on  the  part  of  the 
complainant  to  collect  his  debt  would  not 
give  Jurisdiction  to  a  court  of  equity  to  order 
the  property  held  under  the  lien  sold  to  pay 
it,  there  seem  here  to  be  other  sufficient  rea- 
sons for  applying  to  equity.  The  Schulen- 
burg  Company  claimed  to  have  sold  to  the 
Knapp  <Sompany,  and  the  latter  claimed  to 
have  bougu^  Almost  immediately  after  the 
alleged  sale  the  Schuienburg  Company  made 
an  assignment  for  the  benefit  of  creditors. 
The  pleadings  show  the  assignees  do  not  ad- 
mit the  sale  from  the  Schuienburg  Company 
to  the  Knapp  Company,  but  deny  It  in  gen- 
eral terms.  McCafTrey  had  no  other  effective 
way  of  determining  with  whom  be  might 
safely  deal.  Both  the  Schuienburg  Company 
and  the  Knapp  Company  have  always  denied 


that  McCaffrey  had  a  lien,  and  that  he  ever 
had  possession  after  the  raft  was  laid  up  in 
Boston  Bay.  Both  said  defendants  daim  that 
the  raft  was  by  McCaffrey  delivered  to  the 
Schuienburg  Company  when  it  was  put  into 
that  harbor;  that  the  Schuienburg  Company 
thereafter  remained  in  possession  of  the  raft 
till  it  sold  to  the  Knapp  Company,  and  that 
it  then  put  the  Knapp  Company  in  possession; 
and  that  the  latter  thereafter  remained  in' pos- 
session. The  Knapp  Company  declared,  in  its 
answer,  its  right  and  purxKise  to  remove  the 
raft,  and  it  declared  the  same  thing  to  Mc- 
Caffrey before  the  bill  was  filed.  The  bill 
stated  that  the  raft  was  so  near  the  channel 
that,  when  the  annual  June  rise  in  the  Missis- 
sippi should  tal^e  place,  it  would  be  likely 
to  break  up  and  destroy  the  raft,  unless 
moved  further  inland,  and  that  bis  right  to 
move  it  was  in  dispute;  and  the  answer  of 
the  Knapp  Company  makes  It  clear  he  could 
not  have  so  removed  it  without  resistance. 
It  was  his  duty  to  protect  tills  property  while 
in  his  possession.  It  was  valuable,  and  he 
would  be  responsible  for  any  Injury  wUch 
could  be  traced  to  his  neglect  He  needed 
the  help  of  a  court  of  equity  to  keep  him 
undisturbed  in  the  control  and  care  of  the 
property.  Such  assistance  could  be  afforded 
him  under  his  prayer  for  general  relief.  It 
is  plain  from  the  pleadings  that  a  large  force 
of  men  was  necessary  to  enable  McCaffrey 
to  retain  the  possession  he  had,  and  which 
he  was  entitled  to  retain.  We  are  of  opin- 
ion that  under  all  these  circumstances  it  was 
proper  for  him  to  resort  to  a  court  of  equity, 
and  bring  all  parties  in  interest  before  the 
court,  to  have  the  questions  of  his  possession 
and  lien,  and  the  validity  of  the  sale  to  the 
Knapp  Company,  and  the  rights  of  the  as- 
signees, determined  by  a  decree  binding  upon 
them  all. 

"It  is  said  the  circuit  court  of  Mercer  coun- 
ty had  no  Jurisdiction,  because  this  was  a 
maritime  lien,  and  exclusive  Jurisdiction  in 
such  case  is  by  act  of  congress  vested  in  the 
courts  of  the  United  States  sitting  in  ad- 
miralty. Can  the  Knapp  Company  now  raise 
that  question,  in  the  condition  of  this  record? 
On  April  2,  1895,  and  before  answer,  the 
Knapp  Company  filed  a  written  petition  In 
this  case,  wherein  it  asked  the  circuit  court 
either  to  require  McCaffrey  to  give  a  bond, 
with  sureties  in  the  sum  of  $25,000,  condition- 
ed to  pay  the  Knapp  Company  whatever  dam- 
age it  might  suffer  if  the  case  should  be  de- 
cided against  McCaffrey,  or  else  that,  upon 
the  said  Knapp  Company  giving  a  bond  In  the 
sum  of  $6,000  to  pay  McCaffrey  any  lien 
which  might  be  established  hi  his  favor,  'then 
that  this  defendant  shall  have  a  right  to  take 
possession  of  said  raft,  and  remove  the  same 
to  St.  Louis,  Missouri.'  As  a  reason  the 
Knapp  Company  added:  The  defendant,  be- 
ing In  a  court  of  equity,  and  believing  that  It 
Is  but  right  that  this  motion  should  be  granted, 
prays  the  court  to  grant  the  same.'  There- 
upon the  court  heard  said  petition,  and  by 
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consent  of  tbe  parties  ordered  that  the  Knapp 
Oompanyfile  a  bond  in  the  penal  sum  of  fC,000, 
wltb  sureties,  conditioned  to  pay  'McCaffrey 
all  sums  of  money  for  whicb  he  has  a  lien 
upon  tbe  property  described  herein,'  and  that, 
upon  tbe  filing  and  approval  of  such  bond, 
McCaffrey  'shall  surrender  the  property  above 
described  to  tbe  Knapp,  Stout  &  Co.  Company.' 
Bond  -was  so  given,  and  the  Knapp  Company 
tooli-the  raft  away.  The  order  provided  with 
great  care  that  no  one  should  be  prejudiced  by 
tbe  order;  that  It  should  not  be  construed  to 
be  a  confession  of  anything  by  anybody,  nor 
an  admission  that  the  court  had  Jurisdiction, 
etc.  Nevertheless,  the  order  was  much  to  the 
detriment  of  McCaffrey,  and  took  from  blm 
Important  rights.  It  Is  very  earnestly  argued 
here  by  the  defendants  that.  If  McCaffrey  had 
any  lien,  it  was  but  a  passive  lien,  entitling 
him  to  retain  possession  of  the  raft  till  his 
charges  were  paid,  but  for  which  he  bad  no 
other  remedy.  But,  If  so,  his  passive  lien 
was  destroyed  under  this  order.  He  no  longer 
had  possession.  The  raft  was  gone.  It  Is  a 
fair  presumption  that  when  the  Knapp  Com- 
pany got  the  raft  to  St.  Louis  the  lumber  was 
distributed  In  Its  yards,  and  no  longer  trace- 
able, and  that  It  was  Impossible  for  the  com- 
plainant to  repossess  himself  of  the  raft.  It 
is  also  strongly  urged  here  by  defendants  that, 
if  any  tribunal  can  enforce  McCaffrey's  lien. 
It  can  only  be  done  by  a  suit  In  rem  In  ad- 
miralty. But  the  res— the  thing— Is  gone,  Is 
dispersed,  and  McCaffrey's  remedy  In  ad- 
miralty, If  he  ever  had  one,  has  been  taken 
away  from  him  under  this  order.  True,  Mc- 
Caffrey consented  to  the  order,  but  he  was 
claiming  a  court  of  equity  had  Jurisdiction, 
and  it  was  in  harmony  with  his  position  that 
the  court  should  assume  to  dispose  of  the  raft 
The  filing  of  the  bill  bad  not  put  the  court  In 
possession  of  tbe  raft  It  was  the  defendant, 
the  Knapp  Company,  that  appealed  to  tbe 
court  to  permit  It  to  give  a  bond  and  take  the 
raft  away;  and  It  expressly  based  Its  petition 
upon  the  ground  that  It  was  In  a  court  of 
equity,  and  that  Is  was  equitable  that  the 
court  should  accept  a  bond,  and  order  Mc- 
Caffrey to  surrender  the  raft  to  It.  The 
Knapp  Company  asked  and  obtained  this  re- 
lief from  a  court  of  equity,  and  practically 
destroyed  McCaffrey's  security,  'unless  his 
rights  can  be  enforced  In  this  cause.  It  Is 
also  true  that  In  Its  motion  the  Knapp  Com- 
pany denied  the  Jurisdiction  of  the  court,  and 
the  court  In  Its  order  provided  that  the  order 
should  not  be  construed  as  an  admission  of 
Jurisdiction;  but  this  only  puts  the  Knapp 
Company  In  the  position  of  denying  the  court's 
Jurisdiction  in  one  breath,  and  In  the  next 
breath  asking  the  court  to  take  Jurisdiction 
and  give  equitable  relief  in  a  material  matter. 
Having  asked  and  obtained  the  exercise  of 
Jurisdiction,  Its  denial  of  Jurisdiction  at  the 
same  time  was  idle.  We  think  the  Knapp 
Company  should  be  estopped  by  that  action 
from  questioning  the  Jurisdiction  of  the  cir- 
cuit court  of  Mercer  county.     As  the  proof 


shows  a  valid  sale  by  tbe  Scfaulenbnrg  Com- 
pany to  the  Knapp  Company  before  the  as- 
signment, the  Schnlenburg  Company  and  its 
assignees  have  no  further  Interest  In  the  raft; 
and,  as  the  Knapp  Company  Is  estopped  from 
questioning  the  Jurisdiction  of  the  court  below, 
that  tribunal  should  have  given  McCaffrey  a 
decree. 

"Does  he  who,  in  the  performance  of  a  con- 
tract, renders  services  In  towing  a  floating  raft 
of  lumber  on  a  navigable  river  have  a  nnari- 
tlme  lien  thereon  for  such  services?  Is  such 
a  raft  a  proper  subject  for  admh-alty  Jurisdic- 
tion? Upon  these  questions  the  authorities 
are  In  conflict  The  following  tend  to  support 
the  contention  that  such  a  raft  Is  not  within 
the  Jurisdiction  of  admiralty:  Tome  v.  Four 
Cribs  of  Lumber,  Taney,  633,  Fed.  Cas.  Ko. 
14,083;  The  W.  H.  Clark,  5  Blss.  295,  Fed. 
Cas.  No.  17,482;  Jones  v.  Coal  Barges,  3 
Wall.  Jr.  53,  Fed.  Cas.  No.  7,458  (Grler,  J.); 
Raft  of  Cypress  Logs,  1  Flip.  543,  Fed.  Cas. 
No.  11,527;  Rait  of  Timber,  2  W.  Rob.  Adm. 
251;  Hen.  Adm.  }  52.  See,  also,  Gastrel  v. 
Cypress  Raft  2  Woods,  213,  Fed.  Cas.  No. 
5,266;  The  Hendrlck  Hudson,  3  Ben.  410, 
Fed.  Cas.  No.  6,355.  The  contrary  doctrine, 
that  a  raft  of  lumber  may  in  a  proper  cas6 
come  within  the  Jurisdiction  of  courts  of  ad- 
miralty. Is  supported  by  the  following:  U.  S. 
V.  One  Raft  of  Timber,  13  Fed.  796;  Mnntz 
v.  Raft  of  Timber,  15  Fed.  566,  The  F.  & 
P.  M.  No.  2,  33  Fed.  611;  Seabrook  v.  Raft 
of  RaUroad  Cross-Ties,  40  Fed.  696;  Salvor 
Wrecking  Co.  v.  Sectional  Dock  Co.,  3  Cent 
Law  J.  640,  Fed.  Cas.  No.  12,273;  Raft  of 
Spars,  Abb.  Adm.  486,  Fed.  Cas.  No.  11,529; 
Fifty  I'hcusand  Feet  of  Timber,  2  Low.  ©4, 
Fed.  Cas.  No.  4,783.  See,  also,  Nicholson  v. 
Chapman,  2  H.  Bl.  254,  and  an  obiter  dictum 
in  Rock  Island  Bridge,  6  Wall.  213.  Perhaps 
the  sounder  argument  supports  the  position 
that  such  a  raft  on  a  navigable  river  Is  a 
proper  subject  of  admiralty  Jurisdiction,  but 
where  the  question  Is  left  In  so  mudi  doubt 
by  tbe  conflicting  decisions  of  the  various 
courts  of  admiralty,  and  the  opposite  view  Is 
supported  by  so  strong  authority  as  Chief 
Justice  Taney  and  Justice  Grler  of  the  United 
States  supreme  court,  the  state  courts  should 
hesitate  to  renounce  Jurisdiction  in  a  case  like 
this,  where  no  proceeding  affecting  the  rights 
of  the  parties  has  ever  been  Instituted  In  any 
court  of  admiralty, 

"The  Jurisdiction  of  the  courts  of  the  United 
States  to  administer  relief  by  proceedings  In 
rem  In  admiralty  Is  unquestionably  exclusive. 
Such  proceeding,  however.  Is  against  the  prop- 
erty, only.  'The  distinguishing  and  character- 
istic feature  of  such  suit  Is  that  the  vessel  or 
thing  proceeded  against  Is  Itself  seized  and 
Impleaded  as  tbe  defendant,  and  Is  Judged  and 
sentenced  accordingly.  It  is  this  dominion  of 
a  suit  In  admiralty  over  the  vessel  or  thing 
Itself  which  gives  to  the  title  made  under  its 
decree  validity  against  all  the  world.'  The 
Moses  Taylor,  4  Wall.  411.  No  person  Is  a 
defendant  In  such  a  suit.     Parties  who  baye 
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real  or  possible  Interests  determine  for  them- 
selves whether  they  wlU  appear  and  protect 
their  Interests:  When  a  sale  Is  made  In  such 
a  proceeding  It  Is  good  against  the  whole 
world.  No  such  remedy  was  sought  here. 
This  was  a  'suit  against  persons.  No  one 
would  be  bound  by  a  decree  herein,  except 
those  made  parties.  A  sale,  though  purport- 
ing to  be  of  the  property,  would  really  be  only 
a  sale  of  the  Interests  of  the  defendants  there- 
in. A  personal  decree  for  the  deficiency,  If 
any,  might  follow.  The  equitable  circum- 
stances before  mentioned,  growing  out  of  the 
sale  and  assignment,  the  denial  of  possession, 
the  Intention  to  seize  the  property,  the  duty  of 
McCaffrey  to  protect  It  from  a  rise  of  the 
river,  and  the  obstacles  to  so  doing  put  In  his 
way  by  the  Knapp  Company,  all  furnish 
ground  for  equitable  cognizance.  We  can- 
not hold  that,  because  a  proceeding  against 
the  raft  In  admiralty  might  afford  some  relief, 
therefore  a  court  of  equity  must  keep  its  hands 
off.  If  equitable  circumstances  exist  which 
justify  Its  granting  relief,  on  well-established 
eqnitable  principles,  against  persons  made  de- 
fendants. Moreover,  If  the  case  had  any 
likeness  to  a  suit  In  rem  In  admiralty  when  It 
was  started,  It  lost  that  distinctive  character 
when  the  Knapp  Company,  at  Its  own  request, 
took  the  raft,  and  left  a  personal  bond  In  Its 
place.  Thereafter  the  suit  was  wholly  In 
personam.  Johnson  v.  Elevator  Co.,  119  XJ. 
8.  388,  7  Sup.  Ct  254;  GIndele  v.  Corrlgan, 
28  in.  App.  470;  Id.,  129  III.  582,  22  N.  E. 
516.  Though  the  cases  cited  were  at  law,  yet 
they  are  In  point  as  to  the  effect  of  giving 
bond  and  taking  away  the  property.  By  the 
action  of  the  Knapp  Company  the  raft  was 
withdrawn  from  the  suit,  and  a  suit  relative 
to  liability  upon  a  personal  obligation  was 
substituted  therefor.  The  suit,  as  so  changed 
by  tlie  act  of  tlie  Knapp  Company,  was  not 
within  the  Jurisdiction  of  a  court  of  admiralty. 

"For  the  reasons  steted  the  decree  of  the 
court  bolow  will  be  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to 
enter  a  decree  In  conformity  with  the  views 
herein  expressed  In  favor  of  McCaffrey  In  the 
sum  of  $3,643.17,  with  Interest  thereon  from 
November  13,  1894,  at  five  per  cent,  per  an- 
num." 

We  concur  In  the  views  above  expressed, 
and  adopt  the  same  as  those  of  this  court. 
Accordingly  the  Judgment  of  the  appellate 
court  Is  afQrmed.    Judgment  affirmed. 


(178  in.  330) 

SCHINTZ  v.  PEOPLE. 
(Supreme  Court  of  IHinols.    Feb.  17,  1809.) 

BmBEZZLEMEST— ISniOTMBNT — DOPLICITT— MOTIOS 
TO  QdaSB  —  ElECTI0!7  —  KviDENCB  —  OlHRK 
CrIHES— TkIAL — AKOCHENT— RiMAHKR  OT  COURT 
— ISBTKnCTIONS — REASONABLE  DOOBT.  ' 

1.  An  Indictment  charKing  embezzlement  of 
property  beionKing  to  a  decedent's  estate  is  not 
subject  to  a  motion  to  quash  because  the  prop- 
erty is  allejted  to  have  been  in  the  administra- 
tor to  collect  and  also  in  the  administrator  gen- 
erally, where  the  conversion  was  a  part  of  one 
transaction. 


2.  The  conrt  properly  delayed  compelUug  an 
election  by  the  state  until  evidencfl  iras  Intro- 
duced covering  tiie  period  of  service  of'  the  ad- 
ministrator to  collect,  and  the  period  of  service 
of  the  administrator  generally  from  thence  un- 
til defendant  made  an  assignment  for  creditors, 
and  until  the  argument  for.  the  slate  was  con- 
cluded. 

3.  In  a  prosecution  for  embezzlement  of  prop- 
erty belonging  to  a  decedent's  estate,  evidence 
of  a  witness  that  defendant  made  a  collection 
for  him  which  he  failed  to  turn  over,  and  of 
conversations  had  with  defendant  and  one  In 
his  employ  in  relation  to  a  note  and  mortgage 
belonging  to  the  estate,  In  which  defendant 
promised  to  turn  them  over  to  him,  was  compe- 
tent on  the  question  of  motive,  and  in  explana- 
tion of  the  acts  charged,  though  it  tended  to 
prove  a  distinct  offense. 

4.  It  is  not  error  for  the  judge  to  go  to  an 
adjacent  room,  within  hearing,  and  remain 
there  during  the  argument  for  tlie  defense. 

5.  In  closing,  the  state's  attorney  said:  "Law- 
yer-iilie, — and  there  are  four  lawyers  on  the 
other  side,  two  in  the  actual  service  of  the 
trial,  and  two  of  them  defendants,— these  law- 
yers have  instructions,  no  doubt  have  a  set 
of  instructions;  and  let  me  te^l  you  what 
that  means.  In  the  United  States  courts,  and 
in  the  courts  of  some  other  states,  the  court 
gives  Instructions  to  the  jury  orally;  bat  here, 
in  this  state,  the  court  reads  the  instructions 
to  the  jury  as  handed  to  him  by  both  sides." 
After  an  objection,  he  continued:  "They  are 
very  much  scared.  Well,  gentlemen  of  the 
jury,  there  are  principles  of  law  meeting  the 
approval  of  the  court  as  law,  and  they  must  be 
read  to  the  jury;  otherwise,  on  appeal,  there  is 
error.  And  many  will  agree  that,  if  a  certain 
set  of  facts  are  so,  it  is  so  and  so,  and  is  the 
law;  and  if  I.lcnew  what  the  counsel  for  the 
defendant  had  handed  to  the  court,  and  if  t 
had  an  opportunity  to  meet  it — "  when  he 
was  again  interrupted  with  an  objection.  Hdd, 
that  the  objections  were  properly  overruled. 

6.  Before  mstructing  the  jury,  the  judge  said: 
"I  am  sorry  that  the  instructions  I  am  to  read 
to  you  are  so  Ions.  It  is  not  the  fault  of  either 
the  counsel  for  the  people,  the  counsel  for  the 
state,  or  the  court  that  they  are  so  long.  But  I 
thinic  it  is  a  very  foolish  law  that  requires  the 
matter  and  the  manner  of  giving  instructions." 
Held,  that  defendant  was  not  prejudiced. 

7.  There  is  no  error  in  refusing  to  repeat  In- 
structions already  correctly  included  in  those 
given. 

8.  Defendants  requested  an  instruction  that 
"the  law  presumes  them  innocent  of  the  crime 
with  which  they  are  charged  until  they  are 
proven  guilty  by  competent  evidence,  beyond  a 
reasonable  doubt;  and;  if  the  evidence  in  this 
case  leaves  upon  the  minds  of  the  jury  any  rea- 
sonable doubt  of  the  defendants'  guilt,  the  law 
makes  it  your  duty  to  acquit  them."  Held,  that 
it  was  correctly  modified  by  striking  out  the 
words  "beyond  a  reasonable  doubt." 

9.  There  is  no  error  in  refusing  instructions 
not  based  on  the  evidence. 

Error  to  criminal  court.  Cook  county;  A.  N. 
Waterman,  Judge. 

Theodore  H.  Schhitz  was  convicted  imder 
several  counts  of  an  indictment  charging  lar- 
ceny, embezzlement  receiving  stolen  property, 
and  larceny  as  bailee,  and  he  brings  error. 
Affirmed. 

Scanlan  &  Masters,  for  plaintiff  In  error. 
Edward  C.  Akin,  Atty.  Oen.  (Charles  S.  De- 
neen.  State's  Atty.,  and  Harry  Olson,  Asst. 
State's  Atty.,  of  counsel),  for  the  People. 

t- 

PHILLIPS,  J.  This  was  an  Indictment 
Against  Theodore  Schintz  and  Ernst  Wede- 
klud,  containing  15  counts,  severally  chargUkg 
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larceny,  embezzlement,  receiving  stolen  prop- 
erty, and  larceny  as  bailee.  These  crimes 
were  alleged  to  have  been  committed  as  to 
the  property  of  Charles  Eckstein  as  adminis- 
trator to  collect,  and  Charles  Eckstein  as  ad- 
ministrator generally,  of  Franz  Ertel,  de- 
ceased. The  evidence  shows  Franz  Ertel  died 
in  Chicago  on  August  18,  189G,  leaving  as  his 
only  heirs  a  brother.  Dr.  Vampill,  residing 
in  North  Carolina,  and  a  niece,  whose  resi- 
dence was  unknown.  Plaintiff  In  error  had 
for  some  years  been  the  attorney  of  the  de- 
ceased, who  was  an  old  man,  living  alone. 
During  his  last  illness,  certain  of  his  neigh- 
bor^ called  the  attention  of  plain tiCF  In  error 
to  bis  condition,  and  he  sent  his  co-defend- 
ant, Wedekind,  who  was  in  his  employ,  to 
Ertel's  house.  Wedekind  made  arrangements 
for  caring  for  the  latter,  and,  after  his  death, 
arranged  for  the  funeral,  and  also  telegraphed 
the  brother,  who  arrived  in  Chicago  in  time 
to.  attend  the  funeral.  Ertel  owned  personal 
property,  consisting  of  money  and  notes  se- 
cured by  mortgage,  amounting  to  over  535,000. 
Charles  Eckstein  was  appointed  administra- 
tor to  collect,  and  subsequently  administrator 
generally,  of  the  estate;  and  It  is  apparent 
that  his  selection  as  such  administrator  in 
both  capacities  was  at  the  suggestion  and  re- 
quest of  the  plaintifC  in  error.  The  manage- 
ment and  control  of  the  estate  was  by  the 
administrator  confided  to  the  plaintiff  in  error, 
with  whom  the  moneys  of  the  estate  were 
deposited,  and  who  converted  into  money  the 
securities.  It  Is  clearly  shown  that  the  ad- 
ministrator in  both  capacities  confided  the  en- 
tire business  to  the  plaintiff  in  error,  and 
Indorsed  notes  without  examination^  signed 
papers,  etc.,  and  was  absolutely  guided  by, 
and  submitted  himself  In  the  management 
of  the  estate  to  the  control  of,  the  plaintiff 
in  error,  in  whom  he  evidently  had  entire 
confidence.  The  plaintiff  in  error  bad  charge 
of  the  moneys  of  the  estate,  and  had  con- 
verted Into  money  a  large  amount  of  notes, 
amounting  to  several  thousand  dollars,  which 
did  not  require  the  indorsement  of  the  admin- 
istrator. On  October  28,  1886,  the  plaintiff 
in  error,  as  attorney  for  the  administrator, 
procured  to  be  entered  an  order  in  the  pro- 
bate court  of  Cook  county  reciting  and  orders 
ing  that  the  inventory  and  appraisement  of 
the  administrator  to  collect  be  approved,  and 
stand  as  and  for  the  inventory  of  the  admin- 
istrator, and  further  reciting  that  the  said 
administrator  then,  in  open  court,  admitted 
possession  of  all  the  property  belonging  to  the 
estate,  and  ordering  the  administrator  to  col- 
lect be  discharged.  Before  this  order  was 
entered,  the  plaintiff  in  error  had  converted 
into  money  several  thousand  dollars  in  value 
of  securities  which  did  not  require  the  admin- 
istrator's Indorsement.  The  plaintiff  in  error 
and  Wedekind  qualified  as  sureties  on  the 
bond  of  the  administrator  in  both  capacities, 
—the  former  In  $150,000,  and  the  latter  in 
|S5,000.  The  plaintiff  in  error  made  an  assign- 
ment on  July  19,  1807,  and  at  that  time  was 


in  possession  of  the  money  and  proceeds  of 
this  estate,  or  had  disposed  of  the  greater  part 
of  the  same,  so  that  the  estate  was  almost 
entirely  lost. 

On  the  indictment  so  foand,  the  defendants 
entered  their  motion  to  quash,  insisting  that 
in  charging  the  property  to  be  in  Charles 
Eckstein,  administrator  to  collect,  and  In 
Charles  Eckstein,  administrator  generally, 
there  was  repugnant  pleading,  two  separate 
and  distinct  crimes  being  charged.  The  court 
overruled  the  motion  to  quash,  but  held  the 
proper  practice  would  be  an  election  by  the 
state  which  phase  of  the  Indictment  would 
be  insisted  on.  Evidence  was  introduced  cov- 
ering the  period  of  service  of  the  adminis- 
trator to  collect,  and  from  thence  until  the 
period  of  the  assignment;  and,  after  the  con- 
cluding argument  of  the  state's  attorney,  the 
court,  of  its  own  motion.  Instructed  the  Jury 
to  disregard  the  counts  of  the  indictment 
charging  crimes  alleged  as  to  Ctaaries  Eck- 
stein, administrator  generally.  The  trial  re- 
sulted In  a  verdict  of  acquittal  as  to  Wede- 
kind, and  finding  the  idaiatifl  In  error  guilty 
of  larceny,  and  that  the  value  of  the  prop- 
erty stolen  was  $3,844.14.  Motions  for  new 
trial  and  in  arrest  of  judgment  were  over- 
ruled, and  the  defendant  was  sentenced  un- 
der the  indeterminate  sentence  act. 

Plaintiff  in  error  contends  that  It  was  error 
to  overrule  the  motion  to  quash  the  Indict- 
ment, and  each  count  thereof.  The  offense 
charged  was  with  reference  to  the  property 
belonging  to  the  estate  of  Franz  Ertel,  which 
the  plaintiff  in  error  wrongfully  acquired  and 
converted  with  a  criminal  Intent  The  prop- 
erty was  alleged  to  be  in  the  administrator  to 
collect,  and  was  also  alleged  to  be  in  the  ad- 
ministrator generally.  The  transactions  were 
so  Interwoven  that  they  cannot  well  be  sepa- 
rated. The  conversion  of  the  several  secu- 
rities, if  it  could  be  claimed  as  constituting 
two  offenses,  yet  formed  a  part  of  one  entire 
transaction.  The  rule  as  stated  la  Goodhue 
V.  People,  94  Ul.  37,  Is  (page  51):  "If  two 
or  more  offenses  form  part  of  one  transac- 
tion, and  are  such  in  nature  that  a  defendant 
may  be  guilty  of  both,  the  prosecution  will 
not,  as  a  general  rule,  be  put  to  an  election, 
but  may  proceed  under  one  indictment  foi" 
the  several  offenses,  though  they  be  felonies. 
The  right  of  demanding  an  election,  and  the 
limitation  of  the  prosecution  to  one  offense, 
is  confined  to  charges  which  are  actually  dis- 
tinct from  each  other,  and  do  not  form  parts 
of  one  and  the  same  transaction.  •  *  • 
In  cases  of  felony  it  is  the  right  of  the  ac- 
cused, if  he  demand  it,  that  he  be  not  put 
upon  trial  at  the  same  time  for  more  than 
one  offense,  except  In  cases  where  the  sev- 
eral offenses  are  respectively  parts  of  the 
same  transaction."  Such  being  the  rule  In 
this  state,  unless  the  counts  of  the  indictment 
are  bad  for  form,  where  the  several  offenses 
are  respectively  parts  of  one  and  the  same 
transaction  it  is  not  error  to  overrule  the 
motion  to  quash.    The  court  has  the  right 


Digitized  by 


Google 


IlL) 


SCHINTZ  V.  TEOPLE. 


905 


to  compel  an  election  If  two  or  more  offenses 
are  Joined,  to  the  prejudice  of  the  prisoner 
on  trial.  This  right  of  compelling  an  elec- 
tion is  in  the  discretion  of  the  trial  court, 
and  does  not  belong  to  absolute  law,  but 
to  discretion.  Bish.  Cr.  Proc  §  454.  The 
time  at  which  an  election  will  be  requhred 
to  be  made  Is  not  uniform.  Id.  §  461.  Says 
a  Judge:  "I  may  suffer  the  prosecution  to 
go  a  little  way  with  his  evidence,  then,  at 
wliat  be  deems  a  proper  time,  but,  before  all 
Is  in,  require  the  election  to  be  made.  An- 
other method  Is  to  wait  till  the  evidence  is 
fully  In,  and  then  compel  the  prosecution 
to  point  out  the  count  on  which  be  aslcs  for 
a  verdict  Another  is  to  have  the  election 
made  at  the  opening  of  the  case,  or,  if  not, 
to  hold  the  prosecutor  to  have  elected  the 
first  transaction  which  his  evidence  tended 
to  prove.  Another  method  is  to  order  the 
election  after  the  evidence  on  the  side  of  the 
government  is  in,  and  before  the  prisoner  is 
called  on  for  his  defense."  The  various 
methods  in  use  are  best  determined  by  the 
trial  Judge,  to  be  exercised  with  reference  to 
the  special  facts  of  each  particular  case.  Un- 
der the  facts  In  this  case,  there  was  no  error 
In  not  requiring  an  election  at  an  earlier 
period  la  the  trial  than  was  done.  Even  If 
It  be  admitted  that  two  distinct  felonies  are 
charged  In  the  different  counts  of  this  indict- 
ment,—which  we  are  not  disposed  to  do,— it 
presents  a  different  case  from  that  of  Hotter 
v.  People,  150  111.  441,  37  N.  B.  932,  where 
there  could  be  no  question  that  three  different 
offenses  against  different  Individuals  were 
charged. 

It  Is  urged  there  was  error  in  the  admission 
of  evidence  over  the  objection  of  plaintiff  in 
error.  One  Anton  Temple  was  called  as  a 
witness  In  behalf  of  the  state,  and  testified 
that  he  had  a  transaction  with  the  plaintiff  In 
error  regarding  a  mortgage  and  trust  deed  and 
note;  that  he  left  with  Schlntz  a  mortgage  in 
October,  1896;  that  the  witness  was  going 
South,  and  directed  Schlntz  to  collect  the  note 
and  mortgage,  which  was  done,  but  the  wit- 
ness did  not  get  the  money;  that  subsequent- 
ly a  promise  was  made  to  turn  over  to  witness 
a  note  for  $2,000,  secured  by  mortgage  made 
by  one  M.  M.  Keck,  for  which  witness  gave  a 
receipt  on  June  8,  1897;  that  the  conversa- 
tions In  reference  to  the  Keck  note  and  mort- 
gage were  with  plaintiff  In  error  and  one  Emli 
Schlntz,  who  was  in  his  employ.  This  evi- 
dence would  have  been  improper  but  for  the 
fact  the  Keck  note  and  mortgage  belonged  to 
the  Ertel  estate.  The  entire  transactions  in 
reference  to  those  notes  were  admissible,  and 
the  evidence  was  pertinent  and  competent. 
Any  fact  necessary  to  introduce  or  explain  an- 
other which  is  in  issue  may  be  proven. 
Where  necessary  to  show  motive  or  intent,  or 
to  explain  acts  actually  In  Issue,  evidence  tend- 
ing to  prove  a  distinct  offense  Is  sometimes  ad- 
missible. O'Brien  v.  Com.,  80  Ky.  354,  12  S. 
W.  471. 

It  was  next  Insisted  that  error  was  commit- 


ted because  the  trial  judge  was  absent  from 
the  court  room  during  the  argument  of  the 
attorneys  for  the  defense.  There  is  nothing:  in 
the  abstract  to  show  such  to  be  the  fact.  We 
have  referred  to  the  record,  from  which  it  ap- 
pears that,  during  the  argument  of  the  coim- 
sel  who  opened  for  the  defense,  the  judge  left 
the  court  room,  and  went  to  bis  chambers,  a 
room  adjacent  to  the  court  room,  remaining 
there  the  greater  portion  of  the  time  occupied 
by  said  counsel.  The  door  was  left  open,  and 
the  argument  could  there  be  plainly  heard. 
At  the  conclusion  of  the  argument  of  counsel 
who  opened  for  the  defense,  the  judge  return- 
ed, and  the  senior  counsel  began  his  argument 
for  the  defense,  and  again  the  Judge  returned 
to  his  chambers.  It  is  apparent  the  Judge  was 
at  all  times  during  the  argument  for  the  de- 
fense Immediately  adjacent,  and  could  hear 
the  argument.  This  case  differs  in  a  material 
respect  from  Thompson  v.  People,  144  111.  378, 
32  N.  E.  9GS.  In  that  case  the  Judge  could 
not,  and,  as  appeared  from  the  record,  did  not, 
hear  the  argument;  and,  during  the  closing 
argument  for  the  state  in  the  latter  case,  re- 
pented objections  were  made  by  the  defend- 
ant, and  not  passed  on,  because  of  the  absence 
of  the  Judge.  In  this  latter  case  it  was  said 
(page  381,  144  lU.,  and  page  9G0,  32  N.  E.): 
"Had  the  Judge  stepped  out  of  the  court  room 
Into  his  private  room  for  a  short  time,  where 
he  could  still  hear  the  argument,  and  where  he 
would  have  been  in  a  position  to  pass  npon 
any  question  which  might  properly  arise  in 
the  argument,  we  are  not  prepared  to  say  that 
an  error  would  have  occurred."  The  foregoing 
quotation  is  applicable  to  the  facts  in  this 
case.  The  Judge  was  within  bearing,  and  no 
questions  were  raised  to  be  passed  upon  by  the 
Judge;  and,  while  not  approving  the  practice 
of  a  Judge  absenting  himself  from  the  court 
room,  we  are  not  disposed  to  hold  the  facts 
here  shown  constitute  error. 

It  Is  next  urged  that  error  was  committed  on 
the  trial  because  of  alleged  Improper  remarks 
to  the  Jury  in  the  closing  argument  of  the 
state's  attorney.  In  his  closing  argument  to 
the  jury,  the  state's  attorney  used  the  follow- 
ing language:  "Lawyer-like,— and  there  are 
four  lawyers  on  the  other  side,  two  in  the 
actual  service  of  the  trial,  and  two  of  them 
defendants,— these  lawyers  have  instructions, 
no  doubt  have  a  set  of  Instructions,  and  let  me 
tell  you  what  that  means.  In  the  United 
States  courts,  and  in  the  courts  of  some  other 
states,  the  court  gives  instructions  to  the  jury 
orally;  but  here,  in  this  state,  the  court  reads 
the  instructions  to  the  Jury  as  handed  to  him 
by  both  sides."  Mr.  Scanlan:  "We  object  to 
that  language,  and  ask  to  have  the  ruling  of 
the  court  on  that  matter."  Objection  over- 
ruled, to  which  ruling  of  the  court  defendants, 
by  their  counsel,  duly  excepted.  Mr.  Olson: 
"They  are  very  much  scared.  Well,  gentle- 
men of  the  Jury,  there  are  principles  of  law 
meeting  the  approval  of  the  court  as  law,  and 
tbe^  must  be  read  to  the  Jury;  otherwise,  on 
appeal,  there  Is  error.    And  many  will  agree 
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that,  If  a  certain  set  of  facts  are  so,  It  Is  so 
and  so,  and  Is  the  law;  and  if  I  knew  what  the 
counsel  for  the  defendant  had  handed  to  the 
court,  and  if  I  had  an  opportunity  to  meet 
It—"  Mr.  Scanlan:  "I  must  object  to  that 
language,  and  ask  for  the  ruling  of  the  court." 
The  objection  was  overruled,  to  which  ruling 
the  defendant,  by  his  counsel,  then  and  there 
duly  excepted.  Some  latitude  must  be  allow- 
ed counsel  In  argument,  and  a  careful  consid- 
eration of  the  foregoing  remarks  does  not  con- 
vince us  they  were  improper  or  prejudicial. 
Counsel  cannot  be  required  to  dispense  with 
wit,  sarcasm,  or  illustration  in  argument;  and 
It  is  but  In  the  last  few  years  that  questions 
of  this  character  have  been  frequently 
brought  before  a  court  of  review  by  excep- 
tions. While  counsel  must  argue  oidy  ques- 
tions within  the  record,  yet,  where  that  la 
done,  remarks  within  those  limits  cannot  con- 
stitute error.  The  dead  level  of  communism 
has  no  place  among  lawyers  in  practice,  and 
resourcefulness,  aptness,  and  repartee  ought 
not  to  be  circumscribed  within  too  narrow  lim- 
its. 

It  is  assigned  as  error  that  the  court  orally 
Instructed  the  Jury,  and  made  improper  and 
Injurious  remarks  to  the  Jury  with  reference 
to  the  manner  of  giving  Instructions  in  this 
state.  Before  commencing  to  read  the  Instruc- 
tions to  the  Jury,  the  Judge  said:  "I  am  sorry 
that  the  instructions  I  am  to  read  to  you  are 
so  long.  It  Is  not  the  fault  of  either  the 
counsel  for  the  people,  the  counsel  for  the 
state,  or  the  court  that  they  are  so  long.  But 
I  think  it  is  a  very  foolish  law  that  require 
the  matter  and  the  manner  of  giving  instruc- 
tions." This  was  In  no  sense  an  Instruction 
to  the  Jury,  and  could  not  have  been  so  un- 
derstood by  that  body.  It  was  the  expression 
of  the  individual  view  of  the  Judge,  in  oppo- 
sition to  a  method  of  practice  adopted  by  the 
general  assembly  of  the  state,  it  had  no  place 
In  the  trial,  was  wholly  unnecessary,  and  was 
Improper.  It  was  a  criticism  on  the  law  by 
one  whose  duty  it  was  to  enforce  the  law.  It 
was,  however  honestly  believed,  expressed  at 
an  Inappropriate  and  inopportune  time.  It 
cannot,  however,  be  held  to  have  prejudiced 
plaintiff  in  error,  and  we  cannot  hold  it  was 
error  in  law,  however  much  we  may  regard  It 
so  In  fact 

The  defendants  asked  certain  instructions 
defining  the  term  "unreasonable  doubt,"  which 
were  unobjectionable  for  torm,  but  which 
were  refused,  and  their  refusal  is  assigned  as 
error.  The  court  gave,  at  the  request  of  the 
people,  two  instructions  on  this  subject,  which 
fully  and  correctly  defined  the  term.  It  is  not 
necessary  to  repeat  or  duplicate  instructions 
on  this  question.  Where  instructions  are  griv- 
en  correctly  stating  the  law  on  a  particular 
proposition,  the  court  is  not  required  to  again 
correctly  restate  that  instruction,  at  the  re- 
quest of  the  other  side.  The  series  of  Instruc- 
tions are  the  charge  of  the  judge  to  the  Jury, 
and,  having  once  correctly  charged  the  Jury 


on  a  proposition,  that  is  sufiident,  and  It  Is 
not  error  to  refuse  to  repeat  or  farther  charse 
on  the  proposition  where  the  gronnd  has  been 
already  covered. 

Complaint  Is  made  that  the  court  modified 
an  instruction  offered  by  the  defendants, 
which  is  as  follows:  "The  Jury  Is  instructed 
that  it  is  incumbent  upon  the  prosecution  to 
prove  every  material  allegation  of  the  indict- 
ment as  therein  charged.  Nothing  is  to  be 
presumed  or  taken  by  implication  agahist  the 
defendants.  The  law  presumes  them  hmocent 
of  the  crime  with  which  they  are  charged  un- 
til they  are  proven  guilty  by  competent  evi- 
dence beyond  a  reaeonahle  doubt;  and,  if  the 
evidence  in  this  case  leaves  upon  the  minds  of 
the  Jury  any  reasonable  doubt  of  the  defend- 
ants* guilt,  the  law  makes  it  your  duty  to  ac- 
quit them."  The  modification  consisted  hi 
striking  out  the  words  in  italics.  This  In  no 
manner  destroyed  the  force  of  the  Instmction, 
and  better  expressed  the  rale  of  law.  The 
modification  was  not  error. 

Defendants  asked  two  instructions  to  the 
effect  that  if  the  administrator  to  collect  in- 
dorsed or  delivered  certain  promissory  notes 
to  the  defendants  merely  for  safe-keeping,  and 
the  defendants  believed,  as  honest  and  reason- 
able men,  that  It  was  Intended  to  pass  the  ti- 
tle to  this  plaintiff  in  error,  then  the  defend- 
ants would  not  be  g^uilty  of  embezzlement  or 
any  other  crime.  These  were  refused,  and 
their  refusal  Is  assigned  as  error.  It  is  ap- 
parent that  the  plaintiff  in  error,  acting  as  at- 
torney for  the  administrator,  and  relied  on  by 
the  latter,  bad  all  the  knowledge  as  to  the 
facts  that  the  latter  had.  He  also  was  more 
conversant  with  and  better  knew  the  law  a^ 
to  the  duties  and  powers  of  the  administrator. 
There  was  nothing  In  their  relation,  and  noth- 
ing In  their  respective  knowledge  as  to  their 
respective  duties,  which  could  have  super- 
induced the  belief  In  the  defendants  of  a  right 
in  them  to  convert  to  their  own  use.  There 
was  no  fact  or  circumstance  to  induce  such  a 
belief  on  the  part  of  the  defendants.  Had  die 
administrator  attempted  to  do  so,  he  could 
not  have  misled  the  defendants.  They  were 
not  deceived  or  mistaken,  and  there  Is  an  ab- 
sence of  evidence  to  show  they  were.  There 
was  no  evidence  on  which  to  base  these  in- 
structions, and  their  refusal  was  not  error. 

Other  instructions  asked  by  the  defendants 
and  refused  were  properly  refused,  for  the 
same  reason  as  those  last  mentioned. 

Plaintiff  in  error  assigns  error  In  the  giving 
of  certain  instructions  by  the  court  of  its  own  . 
motion.  We  have  carefully  examined  these 
instructions,  and  hold  it  was  not  error  to  give 
the  same.  It  would  unduly  extend  this  opin- 
ion, and  serve  no  good  purpose,  to  take  tliem 
up  and  consider  the  same  separately.  We  find 
no  error  in  givhig,  modifying,  and  refusing 
instructions.  We  have- considered  the  errors 
assigned  on  this  record,  and,  finding  no  error, 
the  Judgment  of  the  criminal  court  of  Cook 
county  is  affirmed.    Judgment  affirmed. 
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RICHARDS  et  al.  y.  CLINB.i 
(Sapreme  Court  of  Illinois.    Oct  24  189S.) 

ESbTOPPIL — AC<)t)  I B8C  BHO  B— EXSCUTORS — LiB 
PBilDESS. 

1.  Where  an  owner  of  land  had  knowledge  of 
nnothcr's  transactions  in  reference  to  its  dispo- 
sition which  he  misht  bare  avoided,  for  reasons 
known  to  him,  or  in  respect  to  which  be  might 
have  required  of  sncb  other  an  accounting,  and 
yet,  for  more  than  10  years  thereafter,  while 
possessing  such  knowledge,  he  did  nothing,  he 
was  estopped,  though  there  was  no  proof  of 
express  ratification. 

2.  Where  a  testator  has  by  a  coarse  of  con- 
duct acquiesced  in  transactions  which  he  might 
have  avoided,  or  in  respect  to  wMch  be  might 
liave  required  an  accounting,  his  executors  are 
bound  by  such  acquiescence,  in  the  absence  of 
the  discovery  of  facts  of  which  their  testator 
was  not  Informed. 

3.  Where  one  interested  in  a  suit  knows  of 
its  pendency,  he  is  bound  to  inquire  concerning 
it,  and,  failing  to  do  so,  is  chargeable  with 
knowledge  of  what  the  suit  was  about. 

Error  to  appellate  court,  First  district. 

Bill  by  John  R.  Richards  and  others,  as 
executors  of  the  last  will  and  testament  of 
David  6.  Evans,  deceased,  against  George  T. 
Cline.  From  a  Judgment  of  the  appellate 
court  reversing  the  decree  of  the  circuit 
court,  and  directing  the  latter  court  to  dismiss 
the  bill,  plalntlfls  bring  error.    Affirmed. 

James  D.  Andrews,  George  M.  Miller,  and 
Arthur  L.  Gettys,  for  plaintiffs  In  error. 
John  0.  Patterson,  for  defendant  in  error. 

PER  CURIAM.  In  the  decision  of  this 
case  the  appellate  court,  speaking  through 
Mr.  Justice  SHEPARD,  delivered  the  following 
opinion: 

"The  appellees,  as  executors  of  the  last 
will  and  testament  of  David  G.  E^vans,  de- 
ceased, late  of  Logan  county,  exhibited  their 
bill  In  equity  against  the  appellant,  the  main 
object  of  which  was  to  compel  an  account 
by  the  appellant  concerning  a  certain  transac- 
tion bad  between  the  appellant  and  appellees' 
testator  concerning  an  eighty-acre  tract  of 
land,  situated  In  Cook  county,  and  obtained 
a  decree  In  personam  against  the  appellant 
for  $18,465.65,  from  which  this  appeal  is 
prosecuted.  Appellees'  testator  died  In  April, 
1881,  and  the  original  bill  herein  was  filed 
February  23,  1893.  A  general  demurrer  to 
the  original  bill  was  confessed,  and  the 
amended  bill  was  filed  April  29,  1893.  The 
contract  out  of  which  the  controversy  has 
arisen  was  as  follows:  'Contract  between 
George  T.  dine  and  David  G.  Evans.  In 
consideration  of  one  dollar.  In  hand  paid  to 
me  by  George  T.  CUne,  of  the  city  of  Chicago, 
county  of  Cook,  and  state  of  Illinois,  I  do 
hereby  agree  and  do  hereby  grant  him  ex- 
clusive privilege  and  right  to  purchase  of  me, 
and  I  do  hereby  sell  said  Ollne,  the  following 
described  property,  to  wit,  the  W.  %  of  the 
N.  E.  %  of  section  32,  In  township  39,  range 
13.  east  of  the  Third  principal  meridian,  ly- 
ing and  situated  in  Cook  county.  Illinois,  by 

1  Rehearing  denied  December  13,  1898. 


said  Cline  or  any  person  he  may  sell  said 
land  to,  for  $10,000;  payments  to  be  made 
as  follows:  $2,600  cash,  $2,500  In  one  year, 
$2,500  in  two  years,  and  $2,500  in  three 
years,  with  Interest  at  ten  per  cent  per  an- 
num, to  be  paid  on  or  before  the  first  day  of 
January,  1869.  If  said  Cline  can  sell  or  ne- 
gotiate said  property  to  any  person,  to  any 
and  all  amounts  over  and  above  $10,000,  1 
do  hereby  agree  to  pay  him  as  commission 
for  negotiating  sale  for  me  for  the  property, 
as  the  payments  are  made  to  me  under  this 
agreement  In  witness  I  hare  hereto  set  my 
hand  and  seal,  this  Slst  day  of  October.  1868. 
David  G.  Evans.  George  T.  dine.'  'I  have 
left  with  said  George  T.  Cline  a  deed  for  the 
conveyance  of  said  proi>erty,  for  him  to  fill 
In  any  name  who  may  purchase  the  within- 
described  land,  on  the  terms  8x>eclfled  in  this 
agreement,  said  deed  being  acknowledged  at 
Lincoln,  Logan  county,  Illinois,  the  28th  of 
October,  1868,  consideration  of  said  deed  be- 
ing $12,000;  said  CSlne,  or  any  purchaser  he 
may  find,  to  give  me  a  good  and  sufficient 
mortgage  for  the  securing  of  the  payments 
as  herein  stated.  If  said  sale  is  not  consum- 
mated or  made  by  January  1,  1869,  said 
Cllne  agrees  to  return  said  deed  and  all 
papers  connected  with  said  described  land. 
David  G.  Evans.  George  T.  Cllne.'  It  may 
be  mentioned,  incidentally,  that  the  land  de- 
scribed in  the  contract  had  been  purchased 
by  Evans  In  1861,  and  that  Cllne,  in  the  mat- 
ter of  such  purchase,  acted,  In  some  respects 
at  least,  as  the  agent  of  Evans,  and  the  evi- 
dence furnishes  considerable  presumption 
that  from  the  time  of  the  purchase  until  the 
making  of  the  above  contract,  Cline  was  the 
agent,  in  Chicago,  of  Evans,  concerning  the 
land;  and  It  seems  to  have  been  established 
that  Evans  and  dine  were  distant  relatives, 
and  were,  from  the  time  of  the  purchase  of 
the  land  until  Evans'  death,  on  friendly,  if 
not  Intimate,  terms. 

"The  contract  of  October  31,  1868,  seems 
to  be  plain  enougb,  and  there  Is  no  evidence 
that  any  fraud  was  practiced  by  Cllne  In  the 
procurement  of  It,  except  such  as  the  law 
might  perhaps  Imply  from  the  circumstance 
that  be  had,  previous  to  its  execution  and  de- 
livery to  him,  authorized  a  sale  of  the  proper- 
ty, through  one  Baldwin,  to  Samuel  S.  Gree- 
ley, for  $12,000.  The  record  discloses  that 
said  Baldwin  did,  under  date  of  Octobw  22, 
1868,  execute,  in  his  own  name,  to  Greeley,  a 
receipt,  in  the  nature  of  a  contract  for  the  sale 
of  the  land  for  said  sum,  payable  In  Install- 
ments, wherein  It  was  recited  that  it  was 
made  under  'the  written  authority  given  him 
(Baldwin)  by  George  T.  Cline  to  sell,  as  agent 
for  the  owner,'  the  said  eighty  acres,  for 
which  tract  Baldwin  agreed  to  procure  for 
Greeley,  from  the  owners,  a  good  and  suffi- 
cient warranty  deed,  etc  The  Baldwin-Gree- 
ley contract,  although  dated  nine  days  before 
the  Cline-Evans  contract,  was  not  recorded 
until  November  2,  1868,  and  may  not  have 
been  delivered  until  the  date  of  Us  record. 
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Greeley  testified  that  he  supposed  he  recorded 
It  at  once.  Whether  Bivans  knew  of  the  con- 
tract given  to  Greeley  by  Baldwin,  or  that 
such  a  contract  was  coatemplated  when  he 
made  the  contract  of  October  31st,  Is  not 
known.  There  might  be  some  presumption 
Indulged  In  that  he  did  know  of  it,  or  had  rea- 
son to  make  Inquiry  that  would  have  develop- 
ed it,  from  the  fact  that  in  the  last  paragraph 
of  the  contract  he  recites  that  he  has  delivered 
to  Cllne  a  deed  of  the  property,  acknowledged 
three  days  before  the  date  of  the  contract,  ex- 
pressing a  consideration  of  $12,000.  the  price 
Greeley  was  to  pay,  and  had  given  Cline  au- 
thority to  fill  in  Cline's  own  name,  or  the 
name  of  'any  purchaser*  he  might  find,  as 
grantee,  and,  'if  said  sale  Is  not  consummated 
or  made  by  January  1,  1869,'  the  deed  should 
be  returned.  We  do  not  regard  as  being  of 
much  Importance,  except  on  the  question  of 
notice  to  Evans,  the  fact  that  controversies 
arose  between  Cline  and  Greeley  whereby  the 
contract  betwen  Baldwin  and  Greeley  was  not 
carried  out,  nor  the  further  fact  that  Greeley 
subsequently  purchased  the  premises  for  $16,- 
000,  after  he  had  failed  in  or  abandoned  a 
suit  for  specific  performance  begun  by  him. 
Such  circumstances  have  but  little,  if  any, 
bearing  upon  the  relative  rights  of  the  par- 
tics  to  this  suit,  except  In  so  far  as  they  tend 
to  establish  that  Evans  had  knowledge  or  no- 
tice of  what  Cline  had  done.  Evans  was  a 
party  defendant  to  the  bill  for  specific  per- 
formance brought  by  Greeley,  and  appeared 
by  solicitor  in  the  suit  The  solicitor  testifies 
that  he  was  employed  by  Cline  to  defend  the 
suit  for  Evans,  and  did  so,  and  that  he  saw 
Evans  once  during  the  pendency  of  the  suit, 
and  had  a  conversation  with  him  concerning 
the  suit,  but  was  not  permitted  to  testify  to 
the  conversation.  He  also  identified  a  latter 
that  was  written  by  him  to  Evans,  and,  al- 
though the  date  of  the  letter  is  not  shown  by 
the  record,  it  Is  manifest  from  Its  contents 
that  it  was  written  while  the  suit  was  pend- 
ing. Appellant's  brief  mentions  May  28, 1870, 
as  its  date,  and  it  is  quite  certain,  from  Cline's 
letter  to  Evans  on  June  4,  1870,  that  Evans 
received  It  before  that  letter  was  written. 
The  letter,  so  far  as  is  shown  by  either  the 
transcript  or  the  abstract,  was  as  follows: 
'Mr.  D.  G.  Evans:  Mr.  Greeley  cannot  come 
to  time,  and  therefore  the  sale  of  your  land 
to  him  has  fallen  through.  When  the  offer 
of  $15,000  was  made,  there  was  a  party  who 
stood  ready  to  advance  him  the  necessary 
funds.  When  a  new  arrangement  was  made, 
on  basis  of  $16,000,  this  party  withdrew,  and 
Mr.  Greeley  hoped  to  carry  it  through.  I  ten- 
dered him  the  deed,  and  this  day  his  counsel 
was  obliged  to  confess  Greeley  could  not  com- 
plete. I  am  of  the  opinion  that  it  will  pay 
you  to  hold  on  to  the  land,  as  in  time  it  will 
lie  worth  much  more  than  $200  an  acre. 
There  Is  an  Injunction  against  you  staying 
the  sale  and  Incumbrance  of  the  land,  but  it 
can  be  dissolved.  They  still  cling  to  the  idea 
that  you  can  be  made  to  come  un4er  the  con- 


tract made  by  Cline  of  $12,000.  This  is  folly. 
Now,  my  fee  of  $500  must  be  paid,  and  yon 
will  at  once  send  me  that  amount  Qine 
wrote  me  when  he  visited  yon  tiiat  you  was 
ready  at  any  time  to  send  me  that  amount, 
and  now  I  wish  it  I  send  an  affidavit  ivc 
you  to  swear  to,  which  you  will  do,  and  re- 
turn at  once.  In  order  that  I  may  move  at 
once  and  dissolve  the  injunction.  Your  prop- 
erty will  sell,  no  doubt,  in  time,  for  $200  to 
$500  an  acre,  although  it  will  not  bring  it 
now.  This  suit  must  be  got  out  of  the  way  In 
order  to  clear  the  title,  as  it  prevents  any 
transfer  by  you.  My  fees  are  due,  and  before 
moving  further  I  wish  my  money,  when  I 
shall  at  once  proceed.  I  have  d6ne  a  great 
deal  in  the  case,  and  have  a  right  to  call  for 
my  $500.  It  will  pay  you  to  clear  the  suit 
out  of  way,  and  hold  your  land.  It  is  a  dull 
time  now.'  Greeley's  suit  for  specific  per- 
formance of  the  Baldwin  contract  was  begun 
on  February  12,  1869,  and  was  dismissed  on 
October  15,  1870.  Greeley  testified  that  the 
litigation  cnlmlnated  in  a  settlement,  in  which 
he  agreed  to  pay  $16,000  for  the  land,  instead 
of  $12,000,  as  agreed  with  Baldwin.  Just 
when  the  settlement  took  place  Is  not  certain, 
but  probably  it  culminated  in  July,  1870,  for 
on  the  14th  day  of  that  month  Greeley  filed 
for  record  a  warranty  deed,  dated  May  5, 
1870,  from  Evans  to  himself,  of  the  premises, 
for  an  expressed  consideration  of  $16,000,  and 
on  the  same  day  trust  deeds  from  him  to 
Cllne  were  recorded  to  secure  $12,250,  pre- 
sumably a  part  of  the  purchase  price. 

"The  uncertainty  of  much  that  is  in  evi- 
dence concerning  transactions  prior  to  the 
great  fire  of  October,  1871,  in  Chicago,  la  dae 
'to  the  circumstance  that  most  of  the  docu- 
mentary evidence  that  once  existed  In  rela- 
tion thereto,  excepting  such  letters  and  pa- 
pers as  Evans  had  at  his  home,  were  destroy- 
ed in  that  confiagratlon,  and  the  testimony  of 
witnesses  a  quarter  of  a  century  later  was 
necessarily  faulty  in  many  respects.  Thu 
deed  from  Evans  to  Greeley,  In  pursuance  of 
the  settlement  that  had  been  arrived  at,  was 
sent  by  Cllne  to  Evans  for  execution,  under 
cover  of  a  letter  dated  ilay  8,  1870,  as  fol- 
lows: 'I  here  inclose  the  deed  to  be  acknowl- 
edged, as  I  mentioned  when  I  last  saw  you. 
Consideration,  I  have  $16,000  In  deed;  wheth- 
er I  may  get  It  or  not  Is  the  question,— one- 
fifth  cash;  balance  one,  two,  three,  and  four 
years;  notes  at  seven  per  cent  I  have  striv- 
ed  hard  to  make  sale,  and  will  perhaps  get 
one-half  of  the  amount,— over  $10,000.  My 
partner,  Phelps,  has  worked  vigorously,  since' 
I  left  last  fall,  to  make  the  sale  to  bis  friends 
and  I  think  has  succeeded  at  last.  You  can 
acknowledge  before  county  clerk  at  Spring- 
field, as  the  party  says  he  would  rather  have 
it  done  at  the  capital.  It  makes  no  difference, 
I  suppose,— anything  to  please  him;  as  he 
says.  It  may  give  a  better  tone  to  the  matter. 
The  two  deeds  are  all  the  same  as  you  sent 
two  years  ago  this  fall.  I  will  give  them  to 
you  when  you  come  here,  or  will  send  them 
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to  you  by  express,  as  you  wish.  Tell  the 
madam  to  send  me  a  sample  of  dress  pattern, 
so  that  I  may  kno^  the  kind  she  wishes. 
Will  send  It  by  express  to  Elkhart  Be  sure 
and  acknowledge  deed.  Send  on  as  soon  as 
possible,  as  the  party  may  back  out.'  That 
letter  of  May  8th  was  followed  by  two  letters 
from  Cline  to  Evans,  dated,  respectively,  June 
3  and  June  4,  1870,  which,  with  the  indosure 
for  $7,500,  were  as  follows:  Cline  to  Evans, 
June  3,  1870:  'Tours  received.  In  answer, 
will  state  the  party  I  contracted  with  backed 
out,  and,  in  order  to  get  the  land  cheaper, 
commenced  salt  against  you  and  me.  This 
old  Baldwin  is  at  the  bottom  of  it,  to  make 
something  out  of  yon  and  me.  Keep  cooL 
Do  not  give  yourself  any  uneasiness,  and  pay 
no  $500  or  nothing.  I  will  be  responsible  for 
the  sale.  They  cannot  scare  me  nor  you  nei- 
ther. Sign  nothing  until  I  tell  you  what  to 
do.  I  thought  I  had  the  matter  closed,  and 
you  would  have  had  the  money  by  this  time. 
I  wUI  send  you  the  obligation  at  once.  An- 
swer no  letters  to  lawyers.  I  told  them  I 
would  not  pay  him  until  all  was  fixed,  and 
not  $500.  He  thought  you  would  get  scared 
and  send  the  money.  I  paid  him  $250.  He  is 
to  fix  up  all  this.  Baldwin  bos  bothered  me 
much  in  the  sale  of  the  land.  Answer  no  let- 
ters. Will  write  you  again.  You  are  all  safe. 
P.  S.  I  will  send  you  the  agreement  of  my 
own,  and  all  will  be  right.  Do  not  be  any 
way  alarmed,  ds  I  will  bring  all  right.  All 
this  is  gotten  up  by  old  Baldwin,  the  man 
who  wanted  you  to  Join  In  the  ditching  and 
draining.  I  gave  him  a  contract  for  com- 
missions, which  he  did  not  fulfill,  and  I  sign- 
ed a  paper.  He  commenced  suit  to  make 
money  out  of  you  and  me,  but  I  will  beat  him. 
Only  keep  cool,  and  say  nothing  about  it,  as 
it  is  humbug.  I  here  Inclose  my  obligations, 
which  will  be  paid  when  due,  and  do  not 
mention  to  any  one  but  that  you  own  the  land 
yet;  and  you  really  do,  until  paid  for,  as  it 
still  stands  in  your  name  on  the  record,  as  I 
wish  it  to  stand  until  I  sell  it'  Cline  to  Ev- 
ans, June  4, 1870:  'I  just  received  your  lett&c 
last  night  on  my  return  from  Clark  station, 
and  wrote  you  a  few  hurried  lines  in  relation 
to  the  lawyer  claiming  $500  for  fees.  I  told  him 
I  would  not  pay  over  $250.  He  took  the  priv- 
ilege to  write  to  you,  supposing  he  might  get 
it.  They  commenced  suit  against  me  about 
a  year  ago,  and  made  you  a  party  to  the  suit 
This  they  can  do,  whether  right  or  wrong,  but 
they  know  they  can't  do  anything,— they  only 
want  to  extort  money  out  of  us.  I  will  here 
explain  the  whole  matter.  Last  spring  two 
years  ago,  I  gave  to  old  Baldwin  an  agree- 
ment to  sell  the  land  for  $12,000,— $3,000 
cash;  balance  in  one,  two,  and  three  years; 
interest  at  six  per  cent  During  the  fall  of 
1868  he  brought  a  man  around  who  offered 
a  check  of  $3,000,  provided  I  would  give  him 
the  deed  and  take  mortgage  for  balance.  I 
told  them  to  take  the  check  to  the  bank,  and 
bring  me  the  money,  then  I  would  give  the 
deed.    They  did  not  come  around  for  about  a 


month  after,  and  said,  unless  I  would  give 
them  the  deed  for  the  same  they  offered,  they 
would  commence  suit  against  the  owner;  and 
again.  In  the  meantime,  I  had  made  a  contract 
with  a  man  named  Phelps,  thinking  that  they 
had  entirely  backed  out;  but  Phelps  goes  on 
and  negotiates  with  another  party  for  $14,000. 
After  waiting  a  long  time  for  the  party  to 
make  the  first  payment,  he  finally  backed  out 
After  the  extension  of  the  city  limits,  Bald- 
win and  Greeley  raised  the  $3,000  and  ten- 
dered the  money.  I  told  them  that  I  would 
not  take  less  than  $16,000,— one-fifth  cash; 
balance  in  four  years;  interest  at  six  per  cent 
This  they  agreed  to  come  up  to,  but  finally 
backed  out  Still  they  did  not  discharge  the 
suit,  which  suit  does  not  amount  to  anything. 
I  would  have  told  you  about  It  when  there, 
but  thought  it  of  no  consequence.  I  wish 
you  would  send  me  the  a£Sdavit  Bellows  sent 
you,  also  the  letter;  and  if  they  do  not  take 
the  land  I  will  instruct  you  what  to  do,  and 
if  necessary  will  send  you  the  necessary  affi- 
davit to  swear  to.  But  Bellows  tells  me  this 
morning  he  thinks  they  will  take  it  on  the 
terms  they  agreed  upon.  The  trouble  is,  they 
can't  raise  the  money;  and,  if  they  do  not 
soon,  we  will  dissolve  the  injunction,  and 
throw  them  into  the  costs.  You  will  have 
nothing  to  pay.  I  shall  worry  them  out,  and 
we  will  get  all  we  can  for  the  land,  whether 
it  is  worth  it  or  not.  Give  yourself  no  trouble 
about  it.  You  are  all  safe,  but  you  can  help 
me  out  by  saying,  if  required,  you  gave  me 
the  land  to  sell  only  during  the  month  of 
May,  1868.  As  there  is  no  one  here  knows 
anything  about  our  arrangement,  and  as 
things  are  at  present  I  do  not  wish  them  to 
know,  on  any  account,  which  would  be  a  det- 
riment to  me  in  the  suit  and  it  is  highly  nec- 
essary for  you  to  know  this  part  Answer  no 
letters  in  relation  to  the  sale  of  the  land  to 
Bellows  or  any  one  else.  I  will  work  it  all 
square  if  you  will  only  stand  by  me.  Until  I 
make  sale,  there  is  no  necessity  of  your  being 
here,  even  if  the  suit  should  go  on.  Keep 
quiet,  and  say  nothing  about  the  matter  to 
any  one,  as  I  mean  to  get  all  it  is  worth,  and 
more,  if  possible.  These  sharks  here  are  not 
going  to  beat  me  very  much,  I  will  assure 
you,  and  I  can't  trust  any  of  them.*  The  ob- 
ligation referred  to  was  as  follows:  'Know 
all  men  by  these  presents  that  I,  George  T. 
Cline,  am  Justly  indebted  to  David  G.  Evans 
for  the  sum  of  $7,500,  payments  to  be  made 
as  follows:  $2,750,  July  1,  1870;  $3,000,  July 
1,  1871;  $3,250,  July  1,  1872.  Value  received. 
Witness  my  hand,  the  4th  day  of  June,  A.  D. 
1870.'  We  might  quote  many  more  letters, 
and  recite  many  more  circumstances,  tending 
to  show  that  Evans  never  claimed  his  prob- 
able right  to  terminate  the  contract  he  made 
with  aine  on  October  31,  1S6S,  but,  on  the 
contrary,  extended  it,  and  acted  under  it  as 
being  binding  upon  him  up  to  the  very  last; 
that  he  always  treated  Cline  as  his  debtor, 
and  not  Greeley;  that  he  knew,  or  was  bound 
with  knowledge,  that  Cline  bad  sold  the  land 
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for  $16,000,  and  never  claimed,  as  being  his 
due  or  right,  any  more  than  the  $10,000  men- 
tioned in  his  contract  with  Cline.  It  Is  quite 
certain  that,  before  Cllne  gave  to  Evana  hla 
obligation  of  June  4, 1870,  to  pay  $7,600,  with 
interest  added  in,  all  but  that  part  of  the  $10,- 
000  had  been  paid  by  Cline,  and  the  inference 
is  strong  that  from  henceforward  Bvana  nev- 
er  claimed  any  more  from  Cllne  than  the 
amount  of  that  obligation  and  interest  It 
will  be  aeen  that  $2,750  of  that  obligation 
was  payable  July  1,  1870.  On  the  2l8t  of 
July,  1870,  Cline  wrote  Evans  requesting  a 
modification  of  the  obligation  to  the  extent 
of  extending  the  dates  of  payment  at  ten  per 
cent,  interest,  and  there  is  nothing  to  show 
that  Evans  refused  to  assent  to  the  extension. 
Subsequent  letters  show  that  Cllne  sent  to 
Evans,  in  August  1870,  $1,500;  In  June,  1871, 
$2,500;  and  a  claim,  March  4,  1872,  that  he 
paid  $.')00  besides,— concerning  all  three  of 
which  payments  Cline  wrote  Evans  March  4, 
1872,  and  asked  for  verification,  because  his 
books  had  been  burned  in  the  flre.  Again, 
there  was  found  among  Evans'  papers  a  re- 
ceipt to  Cllne  for  $1,500,  under  date  of  June 
28,  1872,  'as  part  payment  for  land  purchas- 
ed from  me,  and  situated,'  describing  the 
eighty  acres.  Letters  of  May  23,  1873,  June 
9,  1873,  and  June  17,  1875,  show  further  pay- 
ments by  Cline,  aggregating  $2,425. 

"We  do  not  Intend  to  be  understood  as  say- 
ing that  the  letters  of  Cllne  to  Evans  exhibit 
straightforwardness  of  dealing  with  or  repre- 
sentations to  Evans,  but  we  quote  and  refer 
to  them  mainly  for  the  purpose  of  showing,  in 
part,  the  evidences  that  £ivans  had  knowledge, 
or  might  have  had  knowledge,  by  the  exercise 
of  such  reasonable  diligence  as  every  ordi- 
narily prudent  man  is  chargeable  with,  of  the 
entire  situation,  and  that  he  was  not  hnposed 
upon,  except  by  way  of  a  tax  upon  his  good 
nature  and  friendship.  It  seems  to  us  clear 
enough  that  Evans  never  departed  from  his 
intention,  as  expressed  hi  the  contract  of  Oc- 
tober 31,  1868,  to,  as  between  himself  and 
Cllne,  treat  Cline  as  the  purchaser  of  the  land, 
and  as  his  debtor  for  it,  at  the  price  of  $10.- 
000,  leaving  to  Cllne  all  that  he  might  make 
above  that  figure.  It  should  be  borne  In  mind 
that  Cllne  was  held  to  be  Incompetent  as  a 
witness  to  most  matters  in  controversy,  and 
that  because  of  the  destruction  by  fire  of  all 
his  papers  pertaining  to  transactions  that  were 
had  ttefore  October,  1871,  and  of  the  loss  or 
destruction  of  his  papers  concerning  subse- 
quent transactions  when  be  removed  to  Mary- 
land, in  1883,  his  defense,  so  far  as  was  per- 
mitted to  him,  was  mainly  confined  to  Evans' 
papers,  produced  by  the  appellees.  It  was  of- 
fered to  be  proved  by  Cline  that  he  and  Evans 
had  a  final  settlement  In  1877,  at  the  Tremont 
House,  in  Chicago,  when,  in  consideration  of  a 
t)ayment  of  about  $800  made  by  Cllne  to 
Evans  at  that  time,  Evans  gave  Cline  a  re- 
ceipt in  full,  which  was  lost  when  Cllne  re- 
moved to  Maryland,  in  1883.  Now,  if  Evans 
had  knowledge,  as  we  tbhik  be  did,  of  all  of 


Cllne's  transactions  with  the  land,  and  If  sucb 
transactions  might,  for  any  reason  known  to 
him,  have  been  avoided  by  Evans,  or  he  might 
have  required  Cllne  to  account  to  hhn,  yet 
having  knowledge  during  all  the  remaining 
years  of  hla  life,  down  to  1883,  and  doing 
nothing,  he  must  be  held  to  have  acquiesced 
In  them,  even  though  he  should  not  l)e  held, 
under,  the  evidence,  to  have  expressly  ratified 
them.  What  bound  Evans  has  necessarily 
bound  his  executors,  the  appellees,  unless 
something  to  avoid  the  effect  of  such  condu- 
slon  has  come  to  the  knowledge  of  the  exec- 
utors that  Evans  was  not  Informed  concern- 
ing. All  such  matters  as  are  relied  npon  to 
avoid  such  effect  upon  the  executors  were 
facts  which  Evans  was  Informed  of,  or  put 
upon  such  Inquiry  concerning  as  was  equiv- 
alent to  Imowledge,  by  the  suit  for  specific 
performance  begun  by  Greeley  against  hhn 
and  Cllne,  and  by  the  letters  of  his  solicitor 
and  CUne.  It  would  not  have  been  permitted 
to  Evans,  If  he  bad  lived  to  the  time  when 
this  suit  was  begun,  to  have  avoided  a  plea 
of  laches  by  saying  that  he  did  not  know  that 
Cllne  bad  previously  sold  the  land  for  more 
than  the  price  mentioned  in  the  contract  of 
October  31,  1868.  The  knowledge  that  Evans 
acquired  of  the  pendency  of  Gredey's  suit  for 
specific  performance  bound  him  with  knowl- 
edge of  what  the  suit  was  about  or,  at  least 
bound  him  to  Inquire  concerning  it;  and  if. 
having  such  knowledge,  and  falling  to  Inquire 
further,  he  chose,  as  he  clearly  did,  to  go  on 
and  iierf  orm  under  the  contract  he  entered  Into 
with  Cline,  his  executors  cannot  any  more 
than  he  could,  at  this  great  lapse  of  time, 
come  into  equity  and  obtain  an  accounting 
from  Cllne  for  all  tliat  he  obtained  from  Gree- 
ley. The  doctrine  of  laches  has  especial  ap- 
plication to  the  case,  but  we  do  not  need  to 
cite  authorities.  The  decree  is  reversed,  with 
directions  to  the  circuit  court  to  dismiss  ap- 
peUees'  bill." 

We  concur  in  the  views  above  expressed, 
and  adopt  the  foregoing  opinion  as  the  opin- 
ion of  this  court  Accordingly,  the  Judgment 
of  the  appellate  court,  reversing  the  decree  of 
the  circuit  court  and  directing  the  latter  court 
to  dismiss  the  bill  of  the  appellees,  Is  affirmed. 
Judgment  affirmed. 


(in  III.  1S5> 

PEOPLE  ex  rel.  DBNEEN  v.   SIMON.i 

(Supreme  Court  of  Illinois.    Oct  24,  1898.) 

ToHRBNs  Law  —  Cosstiti'tiosalitt  —  Jddioiai. 
Fn.scTioNS— Dob  Pkorbss  of  Law— Lboislativk 
Powers— DBLKOATioM-SraciAi.  Laws— LtitrrA- 

TIONS. 

1.  Act  May  1.  1897,  {§  47,  60,  68,  69  (Laws 
1897,  p.  141),  directing  the  re^strar  of  titles 
to  determine  whether  a  person  intending  to  in- 
cumber or  transfer  land  has  a  right  to  do  so  be- 
fore registering  an  Incnmbrance  or  conveyance, 
and  providing  that  the  registration  of  a  convey- 
ance of  land  that  had  been  subject  to  a  trust 
condition,  or  limitation  shall  be  conclusive  in 


1  Behearing  denied  December  20,  1806. 
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favor  of  the  grantee  where  two  exsmlners  are  of 
the  opinion  that  the  conveyance  is  made  in  ac- 
cordance with  the  trnst,  condition,  or  limitation, 
are  not  repugnant  to  Const  1870,  art.  3,  pro- 
hibiting an  executive  o£9cer  from  exercising  ju- 
dicial powers. 

2.  Conceding  that  Act  May  1,  18d7.  |  16 
(Laws  1897,  p.  141),  authorizes  a  finding;  re- 
specting title  to  land  before  an  initial  registra- 
tion, as  against  residents  of  the  state  notified 
only  by  publication,  it  does  not  invalidate  the 
act  as  authorizing  the  taking  of  property  with- 
out due  process  of  law,  as  sections  11,  19-21 
provide  for  personal  service  in  certain  contin- 
gencies, and  empower  a  conrt  to  direct  further 
notice  than  that  of  publication. 

3.  Act  May  1,  1897  (Laws  1807,  p.  141).  pro- 
viding for  a  judicial  investigation  as  to  all 
rights  In  land  to  ascertain  the  true  state  of  the 
title,  and  thereafter  making  the  tenure  of  the 
owner  and  the  right  of  transfer  and  incum- 
brance to  be  determined  in  accordance  with  the 
rules  prescribed  by  the  act,  is  not  repugnant  to 
the  constitutional  prohibition  against  a  depriva- 
tion of  property  without  due  process  of  law. 

4.  Conceding  that  Act  May  1,  1897,  g  26 
(Laws  1897,  p.  141),  is  repugnant  to  the  consti- 
tution as  taking  property  without  due  process 
of  law,  in  so  far  as  it  makes  a  decree  de- 
termining title  to  land,  prior  to  an  initial  regis- 
tration thereof,  binding  as  ngainst  persons  not 
parties  in  the  suit,  it  does  not  render  the  whole 
act,invalid. 

6.  Act  May  1,  1897,  i  2B  (Laws  1897,  p.  141), 
making  a  decree  determining  the  title  to  land, 
prior  to  an  initial  registration  thereof,  conclu- 
sive as  against  all  persons,  after  two  years, 
whether  they  were  made  parties  to  the  suit  or 
not,  is  valid  as  a  limitation  law. 

6.  Act  May  1,  1897  (Laws  1897,  p.  141),  pro- 
viding that  the  act  shall  take  effect  only  after 
a  favorable  vote  by  counties.  Is  not  unconstitu- 
tional as  delegating  legislative  power. 

7.  Act  May  1,  1897  (Laws  1897.  p.  141),  pro- 
viding that  the  act  shall  take  effect  only  after 
a  favorable  vote  by  counties,  is  not  unconstitu- 
tional as  being  a  special  law. 

Magruder,  J.,  dissenting. 

Appeal  from  criminal  court.  Cook  county; 
Charles  O.  Neeley,  Judge. 

Quo  warranto  by  the  people,  on  the  rela- 
tion of  Charles  S.  Deneen,  against  Robert  M. 
Simon.  From  a  Judgment  for  defendant, 
relator  appeals.   Affirmed. 

Pence  &  Carpenter  and  Shope,  Mathis, 
Barrett  &  Bogera  (Charles  S.  Deneen,  State's 
Atty.,  of  counsel),  for  appellant  Harvey  B. 
Hurd,  George  W.  Smith,  Theodore  Sheldon, 
and  Oliver  &  Mecartney  (Robert  S.  Ilea,  Coun- 
ty Atty.,  of  counsel),  for  appellee. 


WILKIN,  X  This  action  originated  in  the 
court  below  upon  an  Information  in  the  na- 
ture of  a  quo  warranto  against  appellee,  re- 
quiring him  to  show  by  what  authority  of 
law  he  was  exercising  the  powers  and  du- 
ties of  the  office  of  registrar  of  tiUes  In  and 
for  the  county  of  Cook.  In  answer  to  the 
information,  the  defendant  set  up  the  act 
of  the  legislature  entlUed  "An  act  concern- 
ing land  tlUes,"  approved  and  in  force  May 
1,  1897,  commonly  known  as  the  "Torrens 
Law."  Laws  1897,  p.  141.  The  relator  filed 
a  general  demurrer  to  this  answer,  which 
was  overruled,  and  the  Information  dismiss- 
ed. The  ground  of  the  demurrer  was  that 
the  act  under  which  the  respondent  sought 


to  Justify  is  unconstitutional  and  void,  and 
that  is  the  question  now  presented  for  oui 
decision.  The  act  is  very  voluminous,  and 
some  of  its  provisions  are  not  skillfully  draft- 
ed. Its  validity  Is  attacked  on  numerous 
grounds,  and  the  briefs  and  arguments  on 
either  side  are  very  extended.  We  will  en- 
deavor to  consider  the  objections  raised  to 
the  law.  In  the  order  In  which  they  are  dis- 
cussed by  counAeL 

It  is  first  insisted  that  the  act  confers  Ju- 
dicial powers  upon  the  registrar  of  tlties,  or 
upon  him  and  the  examiners  of  title.  In  vio- 
lation of  the  constitution  of  this  state.  A 
somewhat  similar  act,  passed  in  1895,  was 
held  Invalid,  on  that  ground,  in  People  v. 
Chase,  165  IlL  527,  46  N.  B.  454.  By  tHe 
provisions  of  the  law  of  1895,  the  registrar 
was  clothed  with  power  to  determine  the 
ownership  of  land  when  application  was 
made  for  the  Initial  registration  thereof,  and 
to  issue  his  certificate  accordingly.  The  pres- 
ent act  provides  that  the  ownership  shall  be 
determined  by  a  decree  in  equity  entered  in 
a  court  of  competent  JnnsdIcUon,  upon  which 
decree  the'  registrar  sh.ill  Issue  the  first  cer- 
tificate of  registration.  In  this  regard  his 
duties  under  the  present  law  are  clearly  min- 
isterial only,  and  the  fatal  objection  to  the 
former  act  Is  therefore  removed.  But  it  is 
Insisted  that  the  law  is  still  vulnerable.  In 
that  It  vests  Judicial  power  In  the  registrar 
In  the  performance  of  his. duties  as  to  sub- 
sequent registrations.  Waiving  the  question 
whether  this  would,  If  true,  necessarily  vi- 
tiate the  whole  act.  Is  the  position  tenable? 
Like  a  mere  recorder,  the  registrar  Is  required 
to  ffie  all  deeds,  mortgages,  leases,  and  oth- 
er Instruments  affecting  the  title  to  land,  and 
make  proper  notations  upon  the  instruments 
and  upon  the  record.  He  is  to  keep  a  record, 
to  be  known  as  the  "Register  of  Titles,"  In 
which  must  be  entered  the  original  and  all 
subsequent  certificates  of  title,  and  such  no- 
tations as  to  liens.  Incumbrances,  and  the 
like  as  are  requisite  to  show  the  true  condi- 
tion of  the  titie.  When  any  Instrument  Is 
filed  with  bim  which  Is  Intended  to  create 
a  charge,  lieu,  or  Incumbrance  upon  land.  It 
Is  made  his  duty,  by  section  60,  to  enter  a 
memorial  upon  the  register,  and  also  upon 
the  original  certificate.  Thus  far  his  duties 
are  clearly  and  simply  ministerial  But  It 
Is  contended  this  section  60  authorizes  him 
to  determine  the  validity  of  liens.  Incum- 
brances, or  charges,  and  the  argument  la 
that  this  Is  an  exercise  of  Judicial  power, 
which,  under  our  constitution,  can  be  con- 
ferred upon  no  officer  or  tribunal  save  those 
which  belong  to  the  Judicial  department. 
The  language  of  the  section  applicable  to 
this  question  Is  as  follows:  "It  appearing 
to  the  registrar  that  the  person  Intending  to 
create  the  charge  has  the  titie  and  right  to 
create  such  charge,  and  that  the  person  In 
whose  favor  the  same  is  sought  to  be  creat- 
ed Is  entitled  by  the  terms  of  this  act  to  have 
tbe  same  registered,  he  shall  enter  upon  the 
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proper  folium  of  the  register,  and  also  apon 
the  owner's  certificate,  a  memorial  of  the 
purport  thereof,"  etc.  It  will  be  noticed 
that  the  provisions  in  case  of  a  transfer  of 
the  property  are  substantially  the  same.  Sec- 
tion 47  says:  "Upon  Its  being  made  to  ap- 
pear to  the  registrar  that  the  transferee  [evi- 
dently intending  transferror]  has  the  title 
or  estate  proposed  to  be  transferred  and  is 
entitled  to  make  the  conveyance,  and  that 
the  transferee  has  the  right  to  have  such  es- 
tate or  Interest  transferred  to  him,  he  shall 
make  out  and  register  as  hereinbefore  pro- 
vided, a  new  certificate,"  etc..  Article  3  of 
the  constitution  of  1870  reads  as  follows: 
"The  powers  of  the  government  of  this  state 
are  divided  Into  three  distinct  departments, 
—the  legislative,  executive  and  judicial;  and 
no  person,  or  collection  of  persons,  being  one 
of  these  departments,  shall  exercise  any  pow- 
er properly  belonging  to  either  of  the  others, 
except  as  hereinafter  expressly  directed  or 
permitted."  Rev.  St.  p.  60.  The  question, 
therefore,  is,  can  the  legislature  devolve  the 
duties  named  upon  an  officer  not  a  member 
of  the  Judicial  department? 

That  the  duties  mentioned  are  Judicial  in 
their  nature  may  be  admitted,  but  it  does  not 
necessarily  follow  that  thefr  exercise  is  pro- 
hibited by  the  constitutional  provision  to  all 
but  officers  belonging  to  the  Judicial  depart- 
ment. Numerous  Instances  may  be  cited,  as 
Is  done  in  Owners  of  Lands  v.  People,  113  111. 
296  (referred  to  In  People  v.  Chase,  supra), 
where  executive  and  legislative  officers  are  au- 
thorized to  exercise  powers  which  in  a  sense 
are  Judicial,  and  the  laws  imposing  such  du- 
ties held  not  to  be  in  violation  of  the  consti- 
tutional provision  quoted.  These  duties  or 
powers  are  generally  and  properly  termed 
"quasi  Judicial,"  to  distinguish  them  from 
those  which  are  "Judicial,"  in  the  sense  of  be- 
longing to  the  Judicial  department  exclusively. 
In  theory,  all  governmental  power  is  divided 
Into  the  three  named  divisions,  and  upon  a 
casual  consideration  the  division  would  seem 
to  present  no  difficulty,  but  in  the  practical 
application  of  the  principles  involved  courts 
have  been  compelled  to  observe  that  the  line 
of  demarkation  between  the  exclusive  powers 
of  the  three  departments  is  far  from  clear. 
6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  1007. 
Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  on  the  Legislative  Branch  of  the 
Government,  has  given  a  definition  of  "Judi- 
cial power."  It  is  this:  "The  power  which 
adjudicates  upon  and  protects  the  rights  and 
interests  of  Individual  citizens,  and  to  that  end 
construes  and  applies  the  laws."  Cooley, 
Const.  Lim.  p.  110.  As  a  general  definition 
of  the  functions  of  the  Judicial  department,  it 
Is  sufficiently  accurate,  and  we  adopted  it  in 
the  case  of  People  v.  Chase,  supra.  We  then 
thought,  and  are  of  the  opinion  still,  that  it 
was  applicable  to  that  case;  the  functions  of 
the  registrar,  under  the  act  of  1893,  being  not 
quasi  Judicial,  merely,  but  strictly  so,  and  such 
as  are  usually  exercised  by  the  courts  alone, 


constituting  the  exercise  of  Judicial  power 
within  the  constitutional  prohibition.  Under 
the  present  act,  his  duties  more  nearly  resem- 
ble those  frequently  exercised  by  members  of 
the  executive  department.  The  definition 
given  by  Judge  Cooley  does  not  attempt  to 
mark  the  line  between  those  quasi  Judicial 
functions,  which  may  be  vested  elsewhere, 
and  those  strictly  Judicial,  which  can  be  re- 
posed nowhere  save  in  the  courts;  and  for 
that  reason  It  cannot  be  properly  adopted  In 
this  case.  As  we  said  in  another  case:  "It 
may  in  many  cases  be  a  matter  of  difficulty  to 
determine  the  precise  line  which  divides  the 
executive  and  Judicial  functions.  It  has  been 
said  that,  where  the  functionary  hears,  consid- 
ers, and  determines,  then  he  performs  Judi- 
cial acts.  This  definition  is  not  strictly  accu- 
rate. •  ♦  •  It  embraces  cases  that  are 
not  Judicial,  and  hence  is  too  comprehensive." 
Donahue  v.  WUl  Co.,  100  111.  &4,  on  page  108. 
And,  appreciating  the  difficulty  of  defining  the 
limits  of  the  several  departments  of  govern- 
ment, we  also  said,  In  an  earUer  case:  "Nev- 
ertheless, when  we  come  to  apply  them  to 
actual  controversies  growing  out  of  the  varied 
relations  which  the  citizens  sustain  to  the 
state  and  to  one  another,  wo  encounter  doubts 
and  difficulties  of  the  gravest  character.  Just 
where  the  dividing  line  is  to  be  drawn  be- 
tween Judicial  and  legislative  power,  with  re- 
spect to  certain  subjects,  often  presents  ques- 
.tions  about  which  enlightened  courts  and  emi- 
nent Jurists  widely  differ.  So,  while  the  pow- 
ers of  courts  seem  so  very  simple  and  clearly 
defined,  yet,  in  the  application  of  them  to 
actual  cases,  their  proper  limits  are  often 
difficult  to  determine."  Dodge  v.  Cole,  97  111. 
338,  on  page  357.  Also:  "The  first  and  sec- 
ond sections  of  the  first  article  of  the  constitu- 
tion [of  1818]  divide  the  powers  of  govern- 
ments Into  three  departments,— the  legislative, 
executive,  and  Judicial,— and  declare  that  nei- 
ther of  these  departments  shall  exercise  any 
of  the  powers  properly  belonging  to  either  of 
the  others,  except  as  expressly  permitted. 
This  is  a  declaration  of  a  fundamental  prin- 
ciple, and,  although  one  of  vital  importance,  it 
is  to  be  understood  In  a  limited  and  qualified 
sense.  It  does  not  mean  that  the  legislative, 
executive,  and  Judicial  power  should  be  kept 
so  entirely  distinct  and  separate  as  to  have  no 
connection  or  dependence  the  one  upon  the 
other;  but  its  true  meaning,  both  in  theory 
and  practice,  is  that  the  whole  power  of  two 
or  more  of  these  departments  shall  not  be 
lodged  in  the  same  hands,  whether  of  one  or 
many."  Bleld  v.  People,  2  Scam.  79,  on  page 
83.  Judge  Story,  in  his  work  on  the  Consti- 
tution, says:  "But  when  we  speak  of  a  sep- 
aration of  the  three  great  departments  of  gov- 
ernment, and  maintain  that  their  separation  Is 
indispensable  to  public  liberty,  we  are  to  un- 
derstand this  maxim  in  a  Ihnited  sense.  It  Is 
not  meant  to  affirm  that  they  must  be  kept 
wholly  separate  and  distinct,  and  have  no  com- 
mon link  of  connection  or  dependence,  one  up- 
on the  other,  in  the  slightest  degree.    The  true 
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meaning  Is  that  the  whole  power  of  one  of 
these  departments  should  not  be  exercised  by 
the  same  hands  which  possess  the  whole  pow- 
er ot  either  of  the  other  departments,  and  that 
such  exercise  of  the  whole  would  subvert  the 
principles  of  a  free  constitution."  1  Story, 
Const.  [5th  Ed.]  S  525.  "Notwithstanding  the 
memorable  terms  In  which  this  maxim  of  a 
division  of  powers  Is  Incorporated  into  the 
bills  of  rights  of  many  of  our  state  constitu- 
tions, the  same  mixture  will  be  found  provided 
for,  and,  Indeed,  required,  in  the  same  solemn 
Instruments  of  government.  •  •  •  in- 
deed, there  Is  not  a  single  constitution  of  any 
state  In  the  Union  which  does  not  practically 
embrace  some  aclcnowledgment  of  the  maxim, 
and  at  the  same  time  some  admixture  of  pow- 
ers constituting  an  exception  to  It"  Id.  p. 
305,  S  527.  In  the  case  of  Murray's  Lessee  v. 
Improvement  Co.,  18  How.  272,  in  discussing 
whether  the  issuing  of  a  distress  warrant  by 
the  solicitor  of  the  treasury  was  the  exercise 
of  executive  or  of  Judicial  power,  the  supreme 
court  of  the  United  States  (page  280)  say: 
"It  Is  not  sufficient,  to  bring  such  matters  im- 
dcr  the  judicial  power,  that  they  involve  the 
exercise  of  judgment  upon  law  and  fact 
•  •  •  M.nat  the  auditing  of  the  accounts  of 
a  receiver  of  public  moneys  may  be.  In  an 
enlarged  sense,  a  judicial  act  must  be  admit- 
ted. So  are  all  those  administrative  duties  the 
performance  of  which  Involves  an  Inquiry  Into 
the  existence  of  facts  and  the  application  to 
them  of  rules  of  law.  ♦  •  ♦  We  do  not 
doubt  the  power  of  congress  to  provide  by 
law  that  such  a  question  shall  form  the  sub- 
ject-matter of  a  anlt  In  which  the  judicial 
power  can  be  exerted.  The  act  of  1820  makes 
such  a  provision  for  reviewing  the  accounting 
officers  of  the  treasury,  but  until  it  is  review- 
ed it  is  final  and  binding;  and  the  question  is 
whether  Its  subject-matter  Is  necessarily,  and 
without  regard  to  the  consent  of  congress,  a 
judicial  controversy:  and  we  are  of  opinion  it 
Is  not" 

From  these  authorities,  it  Is  apparent  that 
the  mere  fact  that  the  registrar  is  required 
by  this  act  to  Inquire  into  the  e-xlstence  of  cer- 
tain facts,  and  to  apply  the  law  thereto.  In 
order  to  determine  what  bis  official  conduct 
shall  be,  and  that  his  action  may  affect  pri- 
vate rights,  does  not  constitute  the  exercise  of 
judicial  power,  strictly  speaking.  It  Is  not 
the  intention  of  these  two  sections  (00  and  47) 
to  provide  a  tribunal  for  the  adjudication  of 
disputes  concerning  land  titles.  The  primary 
purpose  is  the  Issuing  of  the  certificate,  and 
the  exercise  of  the  judgment  of  the  registrar 
is  Incidental.  The  prahibition  In  question 
"has  never  been  held  to  apply  to  those  cases 
where  judgment  Is  exercised  as  incident  to 
the  execution  of  a  ministerial  power."  Own- 
ers of  Lands  v.  People,  supra.  The  powers 
exercised  by  the  registrar  under  this  law  are 
analogous  to  those  exercised  by  the  commis- 
sioner of  patents.  A  power  of  decision  Is  giv- 
en to  that  officer  in  many  matters,  not  only 
between  the  government  and  the  patentee,  but 
62  N.E.-68 


also  between  different  claimants,  as  to  priority, 
patentability,  and  like  matters,  and  in  the  per- 
formance of  these  duties  it  has  never  been 
considered  that  he  was  encroaching  upon  the 
judicial  domain.  They  are  also,  in  a  measure, 
like  the  duties  performed  by  officers  of  the 
land  office.  Duties  of  a  similar  nature.  In- 
volving judgment  or  discretion,  and  the  appli- 
cation of  the  law  to  the  facts,  are  devolved 
both  under  the  state  and  federal  laws  upon 
many  other  executive  officers,  legally.  In 
some  Instances,  It  is  even  held  that  in  the  ex- 
ercise of  such  judgment  the  officer  Is  free 
from  Judicial  Interference.  But  in  the  case 
of  the  registrar  this  act  provides  that  any  per- 
son feeling  himself  aggrieved  by  the  act  or 
neglect  of  this  officer.  In  any  matter  pertaining 
to  the  duties  required  of  him,  may  ffie  a  pe- 
tition in  equity  in  the  proper  court,  making 
the  registrar  and  other  persons  interested  par- 
ties defendant  and  that  the  court  may  pro- 
ceed therein  as  In  other  cases  in  equity,  and 
may  make  such  order  or  decree  as  shall  be 
according  to  equity  in  the  premises  and  the 
purport  of  the  act  This,  with  the  well- 
known  jurisdiction  of  the  courts  In  manda- 
mus. Injunction,  rescission,  cancellation,  bills 
of  relief,  and  the  like,  will  effectually  protect 
the  citizen  against  any  arbitrary  conduct  on 
the  part  of  the  officer. 

Recurring  to  the  duties  of  the  registrar,  we 
find  that  in  case  of  a  tax  sale  or  judgment,  or 
levy  under  an  attachment  or  execution,  or  In 
case  of  a  mechanic's  Hen,  the  registrar,  upon 
the  ffilng  of  the  proper  certificate,  enters  a 
memorial  thereof  upon  his  record,  and,  in  case 
the  lien  ripens  Into  a  title,  the  former  cer- 
tificate of  title  is  canceled,  and  a  new  one  is- 
sued to  the  proper  party.  These  duties  do 
not  differ  in  character  from  those  already 
mentioned,  and  what  has  been  said  is  equally 
applicable  thereto,  also.  Particular  stress, 
however,  is  laid  by  counsel  for  appellant  upoii 
the  contention  that  the  duties  of  the  registrar 
as  to  the  subsequent  registration  of  land  held 
In  trust  upon  conditions  or  limitations  are  the 
exercise  of  judicial  power,  in  violation  of  the 
terms  of  the  constitution.  The  act  requires, 
where  the  land  is  subject  to  a  trust  condi- 
tion, or  limitation,  that  the  original  certificate 
issued  shall  contain  the  words  "In  trust"  "up- 
on conditions,"  or  "with  limitations,"  as  the 
case  may  be.  When  such  land  is  to  be  trans- 
ferred, It  is  provided  that  the  registrar  shall 
not  issue  a  new  certificate,  nor  shall  any 
transfer  of  or  charge  upon  or  dealing  with  the 
land  be  made,  unless  pursuant  to  the  order  of 
some  coiut,  or  upon  the  written  opinion  of 
the  two  examiners  that  such  transfer,  charge, 
or  dealing  is  in  accordance  with  the  trne  in- 
tent and  meaning  of  the  trust,  condition,  or 
limitation,  whereupon  he  shall  proceed  to 
register  the  title;  and  such  registration  is  to 
be  conclusive  in  favor  of  the  grantee,  and 
those  claiming  under  him  in  good  faith  and 
for  a  valuable  consideration,  that  such  trans- 
fer, charge,  or  other  dealing  is  In  accord- 
ance with  the  true  Intent  and  meaning  of  the 
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trust,  condition,  or  limitation.  Sections  68,  69. 
If  the  registration  be  made  pursuant  to  the 
order  or  finding  of  a  court  of  competent  Juris- 
diction, the  acts  of  the  registrar  are  purely 
ministerial;  but,  If  made  upon  the  opinion  of 
the  two  eraminers,  he  is  required  to  exercise 
a  Judgment  of  bis  own.  These  duties  do  not 
differ  materially  from  those  already  examined, 
except  that  here  the  decision  is  made  con- 
clusive. In  favor  of  the  person  taldng  the 
transfer  in  good  faith  and  for  a  valuable  con- 
sideration, that  the  transfer  or  charge  Is  In  ac- 
cordance with  the  true 'Intent  and  meaning 
of  the  trust,  condition,  or  limitation.  This 
does  no  more  than  abrogate  the  rule  in  equity 
which  requires  the  purchaser  of  trust  proper- 
ty to  sec  to  the  application  of  the  purchase 
money,  and  the  inclination  of  courts  now  Is 
to  withdraw  from  that  rule.  We  recently 
said,  quoting  from  Judge  Story:  "These  are 
some  of  the  most  important  and  nice  distinc- 
tions which  have  been  adopted  by  courts  of 
equity  upon  this  intricate  topic,  and  they  lead 
strongly  to  the  conclusion,  to  which  not  only 
eminent  Jurists  but  also  eminent  Judges  have 
arrived,  that  It  would  have  been  far  better  to 
have  held  in  all  cases  that  the  party  having 
the  right  to  sell  had  also  the  right  to  receive 
the  purcliase  money,  without  any  further  re- 
sponsibility on  the  part  of  the  purchaser  as  to 
its  application."  Seaverns  v.  Hospital,  173 
111.  414,  50  N.  E.  1079,  on  page  424,  173  IlL, 
and  page  1082,  50  N.  B.  This  statute  also 
changes  the  rule  of  law  as  to  notice.  We 
luLow  of  no  reason  why  the  legislature  might 
not  change  either  or  both  of  these  rules  with- 
out violating  the  constitution.  Certainly,  as 
to  the  future,  ail  trusts  could  l)e  entirely*  aliol- 
ished  by  the  legislature,  as  was  done  in  cases 
of  uses  by  the  statute  of  uses.  As  the  law 
now  stands,  cases  frequently  arise  in  which 
bona  fide  purchasers  talie  property  free  from 
existing  trusts,  and  are  not  held  bound  to  see 
to  the  application  of  the  consideration. 

The  second  point  insisted  upon  In  the  ar- 
gument Is  that  the  provisions  of  the  act  per- 
mit the  taking  of  private  property  without 
"due  process  of  law."  In  the  Initial  regis- 
tration the  provisions  are  for  an  application 
to  a  court  of  chancery,  and  that  the  fee 
must  be  first  registered.  To  this  application 
the  following  persons  are  to  be  maide  de- 
fendants: The  occupant,  If  the  land  Is  oc- 
cupied by  any  other  person  than  the  appli- 
cant; the  bolder  of  any  Hen  or  incumbrance; 
otiier  persons  having  any  estate  or  claiming 
any  Interest  In  the  land.  In  law  or  In  equity, 
in  possession,  remainder,  reversion,  or  ex- 
pectancy. Section  11.  All  other  persons  are 
to  be  made  parties  defendant,  by  the  name 
and  designation  of  "all  whom  it  may  con- 
cern." Section  16.  Summons  Is  to  issue 
against  all  persons  mentioned  as  defend- 
ants, and  is  to  be  served  as  in  other  cases  in 
chancery.  Notice  is  also  to  be  published  and 
mailed  to  such  defendants,  substantially  as 
In  other  chancery  cases,  and  the  court  may 
direct  further  notice  to  be  given.    Sections 


19-21.  Upon  a  fallore  to  answer,  default 
may  be  entered,  and,  upon  the  bearing,  a  de- 
cree entered,  finding  in  whom  the  title  is 
vested,  and  declaring  the  same  subject  to 
such  liens,  incumbrances,  trusts,  or  interests. 
If  any,  as  are  shown  to  exist,  and  directing 
the  registration  to  be  made.  Sections  23,  25. 
The  exception  taken  to  these  provisions  is 
that  they  authorize  Judgment  to  be  taken 
against  a  resident  of  the  state  upon  mere 
constructive  service.  It  Is  certainly  funda- 
mental that  no  man  shall  be  condemned  un- 
heard or  without  notice.  While  a  substitut- 
ed service  is  permitted  In  some  instances, 
particularly  in  case  of  nonresidents,  this  is 
because  of  the  necessities  of  the  case.  The 
act  does  contemplate,  in  some  contingencies, 
at  least,  actual  personal  service,  and  the 
general  law  provides  for  publication  as  to 
unknown  owners  and  persons  in  interest, 
and  nonresidents.  An  applicant  may  proceed 
In  this  way,  and  In  strict  accordance  with 
the  act  obtain  a  decree  or  finding  as  to  his 
title  which  wiU  be  binding  beyond  all  ques- 
tion, so  that,  even  If  the  proper  construc- 
tion of  the  provision  were  that  it  attempted 
to  authorize  Judgment  against  a  resident  no- 
tified only  by  publication,  yet  the  law  can 
be  given  practical  effect,  in  which  event  only 
the  particular  provision  would  fall,  and  not 
the  whole  law. 

It  Is  further  insisted  that,  by  proceedings 
subsequent  to  the  Initial  registration,  an 
owner  may  be  deprived  of  bis  property  with- 
out due  process  of  law.  In  the  considera- 
tion of  tbls  point  U  must  be  remembered  that 
the. right  to  alienate  or  inherit  property  Is 
always  dependent  upon  the  law.  So  long  as 
vested  rights  are  not  disturbed,  the  law 
may  at  any  time  change  the  tenure  upon 
which  land  is  held,  and  may  alter  the  coadi- 
tions  under  wlilch  it  may  be  alienated,  and 
modify  the  rules  of  evidence  by  which  the 
title  is  to  be  determined.  The  true  theory  of 
this  act,  as  we  understand  it.  Is  that  all  hold- 
ers of  vested  rights  shall  be  subjected  to  an 
adjudication  In  a  Court  of  competent  Juris- 
diction, upon  due  notice,  in  order  that  the 
true  state  of  the  title  may  be  ascertained 
and  declared,  and  that  thereafter  the  tenure 
of  the  owner,  the  right  of  transfer  and  In- 
cumbrance, and  all  rights  subsequently  ac- 
cruing shall  be  determined  in  accordance 
with  the  rules  now  prescribed.  "A  state 
may,  by  statute,  prescribe  the  remedies  to 
be  pursued  In  her  courts,  and  may  regulate 
the  disposition  of  the  property  of  her  citi- 
zens by  descent,  devise  or  alienation."  3 
Washb.  Real  Prop.  (4th  Ed.)  p.  187.  "The 
right  of  ownership  which  an  individual  may 
acquire  must  therefore,  in  theory  at  least, 
be  held  to  be  derived  from  the  state,  and 
the  state  has  the  right  and  power  to  stipu- 
late the  conditions  and  terms  upon  wUdi 
the  land  may  be  held  by  individuals."  Tied. 
Real  Prop.  (2d  Ed.)  S  19.  "The  power  of  the 
state  to  regulate  the  tenure  of  real  property 
within  her  limits,  and  the  modes  of  its  ac- 
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quisitlon  and  transfer,  and  tbe  rules  of  Its 
descent,  and  tbe  extent  to  which  a  testa- 
mentary disposition  of  It  may  be  exercised 
by  Its  owners,  is  undoubted."  Arndt  v. 
Griggs,  134  U.  S.  310,  10  Sup.  Ct  557,  on 
page  321,  134  U.  S.,  and  page  559,  10  Sup.  Ct 
"The  power  of  the  legislature  in  this  respect 
[as  to  changing  the  rules  of  evidence  as  to 
the  burden  of  proof],  whether  afiFectlng  proof 
of  existing  rights  or  as  applicable  to  rights 
subsequently  acquired  or  to  future  litigation, 
so  long  as  the  rules  of  evidence  sought  to  be 
established  are-  Impartial  and  -uniform  In 
their  application,  is  practically  unrestricted." 
Gage  v.  Caraher,  125  lU.  447,  17  N.  B.  777, 
on  page  455,  126  111.,  and  page  779,  17  N.  E. 
It  being  true  that  the  law  may  prescribe 
rules  of  property  and  rules  of  evidence  by 
which  the  title  is  to  be  shown,  we  see  no 
reason  why  the  transfer  of  real  estate  may 
not  be  made  In  the  way  contemplated,  and 
why  it  may  not  be  made  compulsory  to  make 
it  in  that  way,  if  the  legislature  so  deter- 
mines. In  our  view  of  the  case,  the  indem- 
nity fund  feature  of  the  law  need  not  be 
considered.  Tbe  law  can,  as  we  think,  stand 
and  accomplish  its  purpose  without  It. 

Objection  is  also  made  that  by  section  26 
any  person  who  has  any  Interest  in  the  land, 
whether  personally  served,  notified  by  publi- 
cation, or  not  served  at  all,  must,  within 
two  years  after  the  entry  of  the  decree,  ap- 
pear and  file  an  answer,  and  that,  after  the 
expiration  of  that  term  of  two  years,  the 
decree  shall  (with  certain  exceptions)  be 
"forever  binding  and  conclusive  upon  all 
persons."  This  provision  seems  to  attempt 
to  make  a  decree  binding  upon  persons  not 
parties  to  the  suit,  and,  if  given  effect  lit- 
erally, would  deprive  persons  of  vested 
rights  without  due  process  of  law.  A  lim- 
itation may  be  placed  upon  the  time  within 
which  a  person  who  has  a  mere  right  of 
action  shall  bring  It,  but  "limitation  laws 
cannot  compel  a  resort  to  legal  proceedings 
by  one  who  is  already  in  the  complete  en- 
joyment of  all  he  claims."  Cooley,  Const 
LIm.  p.  366.  To  the  extent  that  the  act  at- 
tempts to  transfer  property  without  due  pro- 
cess of  law,  it  cannot  be  upheld.  On  all 
parties  to  the  suit  properly  before  the  court 
the  decree  may,  after  the  lapse  of  two  years, 
become  conclusive  and  forever  binding,  and 
as  to  all  who  have  merely  a  right  of  action 
the  expiration  of  two  years  may  complete 
the  bar.  Even  though  the  language  of  this 
section  may  be  broad  enough  to  amount  to 
an  attempt  to  transfer  an  estate  by  the  law 
or  by  decree,  yet  it  is  possible  to  carry  out 
the  purposes  of  tbe  act  without  violating  the 
constitution  in  the  respect  complained  of. 
Such  objectionable  features,  or  those  calling 
for  construction,  must  be  left  to  future  legis- 
lation, or  determination  by  the  courts  in 
eases  where  the  conflict  is  apparent  and  the 
question  directly  Involved.  We  are  also  of 
tbe  opinion  that  sections  26  and  40  can  be 
sustained  by  construing  them  as  a  limitation 


law.  "Whenever  an  act  of  the  legislature 
can  be  so  construed  and  applied  as  to  avoid 
conflict  with  the  constitution,  and  give  to  It 
the  force  of  law,  such  construction  will  be 
adopted  by  the  courts.  Therefore,  acts  of 
the  legislature  in  terms  retrospective,  and 
which,  literally  interpreted,  would  invalidate 
and  destroy  vested  rights,  are  upheld  by  giv- 
ing them  prospective  operation  only;  for, 
applied  to  and  operating  upon  future  acts 
and  transactions  only,  they  are  rules  of  prop- 
erty, under  and  subject  to  which  the  citizen 
acquires  property  rights,  and  are  obnoxious 
to  no  constitutional  limitation,  but  as  retro- 
active laws  they  reach  to  and  destroy  ex- 
isting rights,  through  force  of  the  legislative 
will,  without  a  hearing  or  Judgment  of  law. 
So  will  acts  of  the  legislature  having  ele- 
ments of  limitation,  and  capable  of  being  so 
applied  and  administered,  although  tbe 
words  are  broad  enough  to,  and  do,  literally 
read,  strike  at  the  right  itself,  be  construed 
to  limit  and  control  the  remedy,— for  as  such 
they  are  valid,  but  as  weapons  destructive  of 
vested  rights  they  are  void,— and  such  force 
only  will  be  given  the  acts  as  the  legislature 
could  Impart  to  them."  Newland  t.  Marsh, 
19  in.  876,  on  page  384. 

The  recent  case  of  State  v.  Gullbert  (Ohio 
Sup.)  47  N.  E.  551,  Is  relied  upon  by  counsel 
for  appellant  in  support  of  the  position  taken 
by  them  on  both  of  the  above  points.  We 
have  given  that  case  careful  consideration. 
With  Its  conclusion,  viz.  that  the  Ohio  stat- 
ute was  unconstitutional,  we  agree,  but  what 
is  said  In  argument  cannot  be  adopted  as 
applicable  to  this  case.  The  main  ground, 
upon  which  that  decision  rests  is  that  the 
statute,  in  providing  for  the  initial  registra- 
tion, attempts  to  give  Jurisdiction  to  the  court 
without  service  of  summons,  and  this.  It  is 
held,  falls  short  of  that  due  process  of  law 
guarantied  by  the  constitution.  The  only  no- 
tice which  that  act  required  was  to  be  given 
by  the  applicant  himself,  and  In  the  applica- 
tion It  was  unnecessary  to  name  any  person 
claiming  an  adverse  interest  as  party  de- 
fendant On  the  other  feature  of  the  case, 
viz.  as  to  what  constitutes  the  exercise  of 
Judicial  power,  the  opinion  Is  not  clear.  In 
the  reasoning  on  that  point.  Judge  Cooley's 
definition  of  "Judicial  power"  is  adopted, 
which  we  have  seen  does  not  serve  to  dis- 
tinguish between  such  quasi  Judicial  iMwers 
as  may  be  properly  exercised  by  executive 
or  ministerial  officers  and  those  powers 
which  belong  solely  to  the  Judicial-  depart- 
ment 

The  third  point  made  against  the  law  is 
that  the  provision  which  says  that  the  law 
shall  take  effect  only  after  a  favorable  vote 
by  counties  is  an  attempt  to  delegate  legis- 
lative power;  and  the  fourth  is  that  the  law 
is  not  a  general,  but  special,  law.  It  is  un- 
necessary to  discuss  these  points.  It  is  suf- 
ficient to  say  that  both  have  been  decided 
adversely  to  the  contention  of  appellants  in 
the  case  of  People  v.  Hoffman,  116  IlL  587, 
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5  N.  E.  596,  and  8  N.  E.  788.  That  decision 
has  become  the  rule  of  law  In  this  state, 
and  we  see  no  sufficient  reason  for  overrul- 
ing it. 

We  are  not  impressed  with  the  soundness 
of  the  objections  to  those  sections  of  the 
statute  which  relate  to  the  descent  of  lands 
on  the  death  of  a  registered  owner,  and  to 
the  sale  and  mortgage  of  real  estate  belong- 
ing to  minors  or  others  under  disability. 
They  are,  however,  objections  which  do  not 
go  to  the  validity  of  the  entire  law.  They 
involve  a  construction  of  those  sections,  and 
can  only  be  satisfactorily  determined  If  cases 
shall  arise  involving  their  validity.  It  would 
be  alike  impracticable  and  unprofitable  to 
attempt  now  to  give  a  construction  to  every 
provision  of  this  law.  The  question  here  is, 
does  the  act  violate  the  constitution  so  far 
as  to  render  It  void,  and  therefore  furnish  no 
Justification  for  the  exercise  of  the  acta  of 
the  respondent  challenged?  In  the  deter- 
mination of  that  question  every  reasonable 
doubt  must  be  resolved  in  favor  of  the  valid- 
ity of  the  law.  We  have  endeavored  to  give 
the  case  that  deliberate  consideration  Its  Im- 
portance demands,  and  have  reached  the  con- 
clusion that  the  Judgment  of  the  criminal 
court  should  be  affirmed.  Judgment  affirm- 
ed. 

^lAGRUDER,  J.,  dissenting. 


(176  111.  424) 

CHICAGO  &  A.  RT.  CO.  v.  SWAN.i 

(Supreme  Court  of  Illinois.    Oct  24,  189a) 

Fellow  Servants— Who  Akb— Province  or 

JUKT— Railroads. 

1.  A  declaration  by  a  servant  for  injuries 
need  not  allege  that  he  wns  not  a  fellow  serv- 
ant of  another  employg,  through  whose  negli- 
gence he  was  injured,  where  the  facts  showing 
the  relation  of  the  parties  are  alleged. 

2.  Whether  different  servants  of  the  same 
master  are  fellow  servants  is  a  question  of  fact. 

3.  The  duties  of  a  baseageman  were  to  han- 
dle baggage,  railroad  letters,  and  anything  per- 
taining to  railroad  business  in  his  car.  He 
had  nothing  to  do  outside  of  the  car,  and  nei- 
ther the  conductor  nor  engineer  had  any  con- 
trol over  him  in  the  performance  of  his  duties. 
He  was  hired  by  the  general  baggage  agent, 
and  instructed  that  his  place  was  in  the  bag- 
gage car.  He  had  never  been  required  to  go 
out  and  perform  other  duties  for  the  trainmen, 
and  It  was  not  the  custom  for  baggagemen  to 
do  so.  Held,  that  he  was  not  a  fellow  servant 
of  the  engineer  on  the  same  train. 

Appeal  from  appellate  court.  First  district. 

Action  by  Walter  R.  Swan  against  the 
Chicago  &  Alton  Railway  Company.  A  Judg- 
ment for  plaintiff  was  affirmed  by  the  appel- 
late court  (70  111.  App.  331),  and  defendant 
appeals.    Affirmed. 

The  declaration  In  case  alleged  that  plain- 
tiff was  a  baggageman  on  one  of  the  passen- 
ger trains  of  the  defendant  running  from  the 
city  of  (Chicago  to  the  city  of  St  Louis,  and 
that  at  (Tbappell  Crossing,   some   12   miles 


1  Rehearing  denied  December  14,  1898. 


from  the  union  depot  In  Chicago,  throngh  the 
negligence  of  the  engineer  of  the  train  in 
failing  to  regard  signals,  the  train  was  de- 
railed, and  the  car  In  which  plaintiff  was  at 
the  time.  In  the  proper  discharge  of  his  dnty 
as  baggageman,  turned  over,  and  he  was  se- 
verely Injured.  A  plea  of  the  general  issue 
being  filed,  a  trial  was  had  before  a  Juiy,  re- 
sulting in  a  verdict  and  Judgment  Cor  tbe 
plaintiff  for  114,000. 

Monroe  &  Thornton  (William  Brown,  of 
counsel),  for  appellant  F.  H.  Trude  (Dennis 
&  RIgby,  of  counsel),  for  appellee. 

WILKIN,  J.  The  first  and  principal  con- 
tention of  counsel  for  appellant  is  tbat  the 
declaration  Is  insufficient  to  sustain  the  Jodg- 
moit.  It  Is  objected  that  It  fails  to  allege 
that  the  plaintiff  and  the  engineer,  through 
whose  negligence  It  Is  claimed  he  was  In- 
jured, were  not  feUow  servants.  Such  an 
averment  was  unnecessary.  Oibben  t.  Cal- 
laghan,  156  IlL  549,  41  N.  E.  178;  Raflroad 
Co.  V.  Hawthorn,  147  ni.  226,  35  N.  EL  534; 
Llbby,  McXelU  &  Ubby  v.  Scherman,  146  lU. 
540,  34  N.  E.  801.  The  facts  showing  the  re- 
lation of  the  parties  are  stated  in  the  decla- 
ration. It  la  never  necessary  to  aver  mere 
matters  of  conclusion.  Taylor  r.  Felslng, 
164  lU.  331,  45  N.  B.  161. 

But  It  is  said  the  facts  so  alleged  show  the 
relation  of  fellow  servants  to  have  existed. 
This  position  Is  only  tenable.  If  at  all,  upon 
the  ground  that  the  engineer  of  a  passenger 
train  and  the  baggage  master  on  the  same 
are,  per  se,  fellow  servants  at  all  times  and 
tmder  all  circumstances,  which  is  not  true. 
Taking  the  rule  in  this  state  for  determining 
whether  employes  are  fellow  servants,  in  the 
sense  which  will  relieve  the  common  master 
from  liability  for  an  injury  to  one  through 
the  negligence  of  the  other,  to  be  as  quoted 
in  Railroad  Co.  v.  Enelrlm,  152  lU.  458,  39 
N.  E.  324,  two  tests  of  the  master's  liability 
under  that  nile  are  assumed  to  exist:  B*Irsi, 
"where  they  are  directly  co-operating  with 
each  other  In  a  particular  business  in  the 
same  line  of  employment";  and,  second, 
"where  their  duties  are  such  as  to  brbig 
them  Into  habitual  association,  so  that  they 
may  exercise  a  mutual  Influence  upon  each 
other  promotive  of  proper  caution."  As  thus 
construed,  the  qualifying  words,  "so  that 
they  may  exercise  a  mutual  InQuence  upon 
each  other  promotive  of  proper  caution,"  have 
no  application  to  the  first,  but  are  limited 
entirely  to  the  second.  Under  this  construc- 
tion, and  further  assuming  that  an  engineer 
and  a  baggageman  on  the  same  train  do,  as 
a  matter  of  law,  directly  co-operate  with  each 
other  in  the  business  of  running  the  train.  In 
the  same  line  of  employment,  the  conclusion 
Is  reached  that  plaintiff  and  the  engineer 
who  negligently  Injured  him  are  shown  by 
the  declaration  to  have  been  fellow  servants 
of  the  defendant.  Whatever  may  be  said  of 
the  correctness  of  the  construction,  tested  by 
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strict  grammatical  rules,  It  is  unsoUDd  In  law, 
under  the  decisions  o(  this  court.  The  rea- 
son for  the  rule,  definitely  settled  in  this 
state  since  the  Moranda  Case,  93  IIL  302,  Is 
wholly  Inconsistent  with  the  restricted  con- 
struction here  contended  for,  as  shown  by 
the  cases  cited  in  the  opinion  of  the  appellate 
court  by  Justice  Gary. 

We  do  not  understand  that  the  Knelrim 
Case,  supra,  or  Leeper  r.  Railroad  Co.,  1C2 
111.  215,  44  N.  E.  492,  in  view  of  the  matters 
there  under  consideration,  conflict  with  this 
conclusion.  The  quotation  from  53  111.  386, 
in  the  Leeper  Case,  was  perhaps  unnecessary, 
and  more  liable  to  mislead  than  make  clear 
the  point  under  consideration,  but  it  suffi- 
ciently appears  from  the  whole  opinion  that 
it  was  not  intended,  by  the  use  of  that  lan- 
guage, to  give  a  definition  of  the  term  "fel- 
low serrant."  The  same  language  had  been 
criticised  as  such  a  definition  in  the  Moranda 
Case,  and  was  well  understood  as  not  con- 
forming to  the  rule  then  announced  and 
since  adhered  to. 

Neither  do  we  assent  to  the  view  that,  un- 
der the  facts  stated  in  this  declaration,  plain- 
tiff and  the  engineer  in  charge  of  the  locomo- 
tive drawing  the  train  were  necessarily  fel- 
low servants,  even  under  the  rule  as  inter- 
preted by  counsel.  Whether  different  serv- 
ants of  the  same  master  are  "fellow  serv- 
ants," within  the  legal  signification  of  that 
term,  is  a  question  of  fact,  to  be  determined 
by  the  Jury  from  all  the  circumstances  of 
each  case.  Bailroad  Co.  v.  Massey,  152  lU. 
144,  38  N.  a  787;  Railroad  Co.  v.  Hawthorn, 
supra;  Railroad  CD.  v.  House,  172  111.  601, 
50  N.  E.  151;  Railroad  Co.  v.  Middleton,  142 
111.  550,  32  X.  E.  453.  The  definition  of 
"fellow  servants"  is  a  question  of  law. 
Whether  a  given  case  falls  within  that  defi- 
nition is  a  question  of  fact.  See  the  fore- 
going cases,  and  also  Mining  Co.  v.  Grogan, 
109  111.  50,  48  N.  E.  190,  and  Bridge  Co.  v. 
Walker,  170  ni.  550,  48  N.  B.  915.  In  de- 
termining whether  the  relation  exists,  it  is 
often  necessary  to  determine  many  facts, 
some  of  which  are  recited  in  the  opinion  in 
the  Morgenstem  Case,  106  111.  216. 

It  Is  difficult  to  see  upon  what  theory  It 
can  be  held  that  a  baggageman,  as  such,  has 
any  control  over  the  movements  of  the  train 
upon  which  be  is  employed,  or  anything  to  do 
with  the  running  of  the  same.  Proof  that 
one  was  a  baggageman  and  the  other  an  en- 
gineer would,  of  itself.  Justify  the  inference 
that  they  were  not  directly  co-operating  with 
each  other  In  the  business  of  running  the 
train,  and  hence  not  fellow  servants,  under 
our  rule.  But  in  this  case  the  plaintiff  testified 
that  his  duties  as  baggageman  were  to  handle 
baggage  and  railroad  letters,  and  anything 
of  that  kind  pertaining  to  railroad  business 
in  his  car;  that  he  had  nothing  to  do  outside 
of  the  car,  and  that  the  conductor  or  engineer 
had  no  control  over  him  in  the  performance 
of  his  duties;  also  that  be  was  hired  by  the 
general  baggage  agent,  and  Instructed  that 


his  place  was  in  the  baggage  car;  that  he 
had  never  been  required  to  get  out  and  per- 
form other  duties  for  the  trainmen,  and  that 
it  was  not  the  custom  for  baggagemen  to  do 
so.  There  was,  as  a  matter  of  fact,  no  co- 
operation between  him  and  the  engineer. 
The  declaration  sustains  the  Judgment,  and 
the  evidence  supports  the  allegations  of  the 
declaration. 

We  have  not,  in  the  view  taken  of  the 
case,  deemed  It  important  to  inquire  whether 
the  objections  urged  against  the  declaration 
could  be  made  after  verdict,  and  without  a 
motion  in  arrest  of  Judgment,  or  whether  the 
question  of  the  sufficiency  of  the  evidence  to 
sustain  the  plaintiff's  cause  of  action  was 
properly  preserved  in  the  record  as  one  of 
law,  so  as  to  be  reviewable  In  this  court 

It  is  urged  that  the  trial  court  erred  in  giv- 
ing the  fourth  and  fifth  instructions  on  be- 
half of  the  plaintiff,  and  refusing  the  third 
and  fifth  asked  by  the  defendant  We  think 
the  fourth  and  fifth  were  properly  given  un- 
der the  facts  of  the  case,  and  were  fair,  to 
say  the  least  for  the  defendant  The  third 
of  defendant's  Instructions  was  substantially 
given  in  another  asked  by  It  The  fifth  was 
properly  refused,  because  It  assumed  that  a 
baggageman  and  engineer  on  the  same  train 
are,  as  a  matter  of  law,  fellow  servants.  We 
have  examined  the  instructions  given  to  the 
Jury  both  for  the  plaintiff  and  defendant, 
and  are  convinced  that  the  defendant  has  no 
Just  grounds  of  complaint  In  that  regard. 

Other  objections  are  made  to  the  ruling 
of  the  circuit  court  on  the  trial,  but  we  do 
not  regard  them  as  of  substantial  merit  We 
find  no  reversible  errors  of  law  in  the  record. 
The  Judgment  of  the  appellate  court  must  ix 
affirmed.    Judgment  affirmed. 


(176  111.  210) 

SIEGEL,  COOPER  &  CO.  v.  COLBY  et  al.i 

(Supreme  Court  of  Hlinois.    Oct.  24,  1888.) 
Lbasb—Cokstruction— Term— Estoppel  bt  Ak- 

SWSR, 

1.  A  lease  was  from  January  1,  1886,  to 
December,  1889,  for  $36,000,  payable  $1,000 
each  month.  It  provided  for  renewal  for  two 
years  from  January  1,  1889,  for  $24,000,  pay- 
able $1,000  each  month,  on  one  year's  notice 
before  expiration  of  lease.  Notice  was  Kivcn 
December  8,  1887,  and  extension  was  made 
December  29th,  "for  the  period  of  two  years 
from  December  81,  1889.  •  •  ♦  accordins 
to  the  terms  of  said  lease."    On  December  31. 

1889.  the  lessor  assigned  the  lease,  guaranty- 
ing the  rent  for  1890.  Hdd,  that  the  lease  was 
for  three  years,  and  expired  December  31,  188S, 
notwithstanding  the  date  given,  "December. 
1880,"  and  the  extension  expired  December  31, 

1890,  notwithstanding  the  date  given,  "two 
years  from  December  31,  1889." 

2.  Parties  not  being  able  to  agree  as  to  when 
a  lease  expired,  the  lessor  sued  for  a  construc- 
tion of  the  lease,  and  the  lessee  answered,  set- 
ting up  a  contrary  construction.  Complainant, 
withoat  acquiescing  in  defendant's  contention 
or  defendant  in  his,  dismissed.  Afterwards  de- 
fendant  adopted   complainant's    view    of   the 

*  Rehearing  denied  December  14»  189S. 
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lease,  which  was  the  correct  one,  gave  notice, 
paid  up  the  rent,  and  moved  out  at  its  expira- 
tion. Beld,  that  defendant  was  not  estopped 
by  his  answer  in  the  suit  to  claim  that  the  lease 
should  be  construed  differently  than  he  had  con- 
tended. 

Appeal  from  appellate  court.  First  district 
Action  by  Slegel,  Cooper  &  Co.  against  John 
A.  Colby  &  Sons.  There  was  a  Judgment  for 
defendants,  which  was  afKrmed  by  the  ap- 
pellate court  (61  IlL  App.  315),  and  complain- 
ant appeals.    Affirmed. 

A.  Blnewanger  and  Elmer  B.  Jackson,  for 
appellant  Wilson,  Moore  &  McIlTaine,  for 
appellees. 

PHILLIPS,  J.  Appellant  brought  suit  to 
recover  rent  for  the  month  of  January,  1881, 
under  a  lease  of  date  August  7, 1885.  The  ap- 
pellees contend  there  was  no  rent  due  for  said 
month;  that  the  lease  expired  December  31, 
1890,  and  the  premises  rented  had  been  sur- 
rendered by  them  at  that  date,  all  rent  up  to 
such  expiration  having  been  paid.  The  rent 
up  to  December  31,  1890,  had  been  paid,  but 
appellant  Insists  the  lease  did  not  expire  un- 
til December  31, 1881.  The  question  primarily 
at  issue  is  as  to  the  proper  construction  of  the 
language  of  the  lease;  then,  whether  the  par- 
ties have  construed  it  themselves  and  mu- 
tually acted  thereon  so  as  to  estop  them  from 
setting  up  a  different  construction. 

The  lease  provided  that  the  lessees  were  to 
have  and  bold  the  premises  from  January  1, 
1886,  until  December,  1888,  for  the  consid- 
eration of  ^6*000,  payable  In  monthly  install- 
ments of  $1,000  each.  Immediately  following 
the  above  is  a  provision  granting  the  lessees 
the  privilege  of  renting  said  premises  for  two 
years  from  January  1,  1889,  by  giving  12 
months'  notice  before  the  expiration  of  the 
lease,  for  which  the  lessees  agree  to  pay  a 
rental  of  $24,000,  in  monthly  Installments  of 
$1,000  each.  The  lease  was  to  terminate  If 
the  building  was  destroyed  or  rendered  un- 
tenantable by  fire.  On  December  8,  1887,  the 
lessees  gave  notice  that  they  desired  to  avail 
themselves  of  the  privilege  granted  is  said 
lease  for  renting  said  premises  on  the  terms 
provided  therein.  In  pursuance  thereof,  on 
December  29,  1887,  an  agreement  signed  by 
the  parties  was  attached  to  said  lease,  ex- 
tending the  lease  "for  the  period  of  two  years 
from  December  31,  1888,  as  provided  In  and 
according  to  the  terms  and  conditions  of  said 
lease."  On  December  31,  1888,  the  original 
lessor,  Kohn,  assigned  his  interest  in  the  said 
lease  to  Slegel,  Cooper  &  Co.,  who  afterwards 
Incorporated  under  that  name.  This  suit  was 
brought  In  the  name  of  Kohn,  the  lessor,  for 
the  use  of  the  corporation,  but  Kohn  having 
died,  by  agreement  the  suit  proceeded  in  the 
name  of  the  usee.  Afterwards,  Slegel,  Coop- 
er &  Co.  filed  their  bill  In  chancery  against 
John  A.  Colby  &  Sons,  the  lessees,  alleging 
a  mistake  in  the  lease  and  the  extension,  and 
asking  that  it  be  construed,  and  decreed  that 
the  extension  expired  December  31,  1880.  An 
answer  was  filed  admlttini;  a  mistake  was 


made  In  the  lease,  but  that  in  the  agreement 
of  extension  it  was  understood  by  the  parties 
that  the  lease  should  be  considered  as  run- 
ning for  four  years,  instead  of  three  yean, 
and  that  the  extension  should  be  for  two 
years  after  the  expiration  of  such  fonr  years, 
or  untU  December  31, 1891.  On  November  19, 
1860,  the  blU  was  dismissed  by  complainant 
and  thereafter,  on  November  24,  1880,  Colby 
&  Sons,  the  lessees,  gave  Slegel,  Cooper  & 
Co.  notice  that  they  would  surrender  up  pos- 
session of  the  said  premises  on  December  31, 
1880,  which  they  did;  but  Slegel,  Coopei:  & 
Co.  declined  to  accept  such  surrender,  claim- 
ing they  had  insisted  that  the  lease,  by  the' 
extension,  did  not  expire  tmtll  December  31, 
1891,  and  that  they  would  be  held  for  the 
rent  until  the  expiration  of  that  time.  There- 
upon this  suit  at  law  was  brought  to  the 
February  term,  1891,  to  recover  rent  from 
Colby  &  Sons  for  the  month  of  January,  1891. 
The  circuit  and  appellate  courts  have  held 
that  the  lease,  with  the  extension,  expired 
December  31,  1890,  histead  of  December  31, 
1891,  and  that  all  the  rent  having  been  paid 
up  to  the  former  date,  the  plaintiff  could  not 
recover. 

It  is  evident  the  parties  Intended  a  rental 
of  three  years  from  January  1,  1886,  which 
would  make  the  lease  expire  January  1, 1889, 
or  December  31,  1888,  as  was  intended  to  l>e 
expressed.  This  Is  shown  by  the  facts  tliat 
(1)  the  rent  to  be  paid  was  $36,000,  to  be  paid 
in  monthly  Installments  of  $1,000  each,  or  for 
86  months;  (2)  the  provision  for  renewal  waa 
for  two  years  from  January  1,  1838,  whicb 
would  make  the  first  term  run  for  three  years; 
(3)  the  lease  provided  that  the  notice  request- 
ing an  extension  for  two  years  should  be 
signed  12  months  before  the  expiration  of  the 
lease,  and  It  was  given  December  8,  1887, 
and  the  extension  was  made  December  28tli 
of  that  year,  which  clearly  Indicates  the  con- 
struction of  the  parties  to  the  lease;  (4)  the 
written  assignment  of  the  lease  by  Kohn, 
the  lessor,  to  Slegel,  Cooper  &  Co.,  Decem- 
ber 31,  1888,  guarantying  the  payment  ctf  the 
rent  for  the  year  1890,  shows  his  Interpreta- 
tion and  understanding  of  the  time  of  Its  ex- 
phratlon.  If  the  lease  had  been  understood 
by  him  or  Slegel,  Cooper  &  Co.  to  hare  run 
till  December  31,  1881,  the  guaranty  doubt- 
less would  have  covered  that  year  as  well. 

There  is  no  point  of  view  from  which  this 
lease  can  be  examined  without  reaching  the 
conclusion  that  the  original  lease  expired  De- 
cember 31,  1888,  and,  as  the  extension  was  in 
accordance  with  the  provisions  of  the  lease.  It 
would  terminate  December  SI,  1880;  This 
suit  for  rent  was  brought  on  the  lease  and 
the  extension  as  written,  claiming,  however. 
In  the  declaration,  that  It  did  not  expire  until 
December  31,  1881.  The  construction  above 
placed  on  the  lease,  that  it  terminated  Decem- 
ber 31,  1800,  ends  that  controversy. 

It  Is  Insisted,  however,  that  the  defendants 
are  estopped  by  their  declarations  verbally, 
and  by  their  answer  to  the  bill  In  chancery. 
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from  claiming  that  the  lease  did  expire  before 
December  31,  1881.  After  plaintiff  received 
the  assignment  of  the  lease,  it  or  its  represent- 
atives, in  a  conference  with  some  one  of  the 
defendants,  insisted  the  lease  expired  Decem- 
ber 31,  1890,  while  the  defendants  contended 
It  expired  December  81,  18&1.  As  they  were 
not  able  to  agree,  plaintiff  filed  the  bill  refer- 
red to,  in  order  to  obtain  a  decree  construing 
the  lease  according  to  Its  contention,  while  the 
defendants  in  the  answer  insisted  it  ran  till 
December  31,  1801.  Both  parties  took  just 
the  opposite  position  frcmi  that  now  occupied. 
This  bill  was  dismissed  with  that  issue  pre- 
sented, which  left  the  parties  in  the  attitude 
of  opposition  on  this  question.  The  dismissal 
was  by  the  complainant  and  did  not  involve 
mutuality  between  the  parties  or  acquiescence 
in  defendants'  contention.  Had  the  record  of 
dismissal  so  shown,  then  there  might  have 
been  some  ground  for  this  position.  Before, 
however,  there  was  any  agreement  between 
the  parties  as  to  the  construction  of  the  lease, 
the  defendants  adopted  the  legal  construction 
heretofore  stated,  that  it  expired  December  31, 
1800,  and  gave  notice  of  that  fact,  and  acted 
upon  It  by  leaving  the  premises  at  the  expir- 
ation of  the  lease,  with  all  the  rent  paid  np, 
as  Is  conceded,  according  to  such  construction. 

There  are  no  complicated  questions  of  law 
involved  In  this  case.  It  Is  well  settled  that  a 
court  of  law  may,  where  there  is  an  obvious 
mistake  made  on  the  face  of  the  Instrument, 
which  is  corrected  by  other  expressions  therein, 
when  the  whole  instrument  Is  considered,  con- 
strue it  according  to  the  evident  Intent  of  the 
parties,  as  manifested  by  all  the  language  used. 
In  Packer  v.  Roberts,  140  111.  0,  29  N.  K  668,  it 
is  said,  in  connection  with  a  review  of  many 
authorities  on  this  subject:  "Inaccuracy  of 
language  which  results  from  inserting  a  word 
not  meant,  or  using  the  wrong  word,  will  not 
be  permitted  to  defeat  the  intention,  when  it 
can  be  distinctly  ascertained." 

There  is  no  estoppel,  for  the  reason  that 
there  is  no  evidence  of  mutuality  in  any  act  or 
acts  that  could  constitute  an  estoppel.  These 
parties  did  not  agree  al>out  the  construction, 
and  mutually  act  thereon.  The  dismissal  of 
the  suit  in  chancery  by  complainant  would  not 
have  been  an  estoppel  to  It  bringing  detainer 
for  possession  had  defendants  continued  in 
possession  after  December  31, 1800.  Any  estop- 
pel, to  be  binding,  must  be  reciprocal,  and  con- 
clude both  parties,  and,  generally,  when  the 
avenues  of  Information  are  equally  open  to 
both  parties,  there  will  be  no  bar.  Blgelow, 
Estop,  p.  47;  MlUs  v.  Graves,  38  lU.  455. 
There  is  no  estoppel  by  representations  where 
both  are  equally  In  possession  of  all  the  facu 
pertaining  to  the  matter  relied  on  as  an  estop- 
pel (Knapp  V.  Jones,  143  111.  375  32  N.  E.  382), 
or  where,  with  such  knowledge,  each  acts  on 
his  own  judgment.  In  Blgelow,  Frauds,  p. 
438)  the  rule  is  laid  down  as  follows:  "In 
order  to  this  estoppel  (by  words  or  conduct), 
all  of  the  following  elements  must,  generally 
speaking,  have  been  present:  (1)  There  must 


have  been  a  representation  concerning  mate- 
rial facts;  (2)  the  representation  must  have 
been  made  with  a  knowledge  of  the  facts; 
(3)  the  party  to  whom  it  was  made  must  have 
been  Ignorant  of  the  truth  of  the  matters:  (4) 
It  must  have  been  made  with  the  intention 
that  it  should  be  acted  upon;  (5)  it  must  have 
been  acted  upon."  The  plaintiff  was  not  ig- 
norant of  the  truth  of  the  matter,  and  it  did 
not  act  upon  the  representations  made  or  the 
conduct  of  the  defendants  before  the  defend- 
ants adopted  the  legal  and  proper  construction 
of  the  lease.  The  judgment  is  affirmed.  Judg- 
ment affirmed. 

(17S  III.  21S) 

CITY  OF  DUQUOIN  v.  KELLY. 
(Supreme  Court  of  Illinois.    Dec  9,  1898.) 

HnSICIPAl.  COBPORATIONS— DBPOSIT  OF  FcSDB. 

Hev.  St.  1874,  p.  228,  g  9,  requiring  city 
funds  to  be  deposited  in  a  regularly  organized 
bank,  includes  only  banks  incorporated  under 
the  state  law  or  the  acts  of  congress,  and  not  a 
private  bank,  owned  and  managed  by  a  private 
individual;  and  this,  though  such  act  provides 
that  such  banker  or  bankers  receiving  the  de- 
posit shall  give  bond. 

Motion  by  the  city  of  Dnquoin  for  leave  to 
file  a  petition  for  mandamus  to  compel  Kelly, 
Its  treasurer,  to  deposit  city  funds  In  a  cer- 
tain bank.    Denied. 

Silas  H.  Rcld,  for  relator. 

CARTER,  0.  J.  (orally).  The  city  of  Du- 
quoin  has  entered  a  motion  for  leave  to  flic 
a  petition  for  mandamus  to  compel  the  city 
treasurer  of  that  city  to  deposit  the  funds  of 
the  city  in  the  Bank  of  DuquoUi,  this  being 
the  bank  of  one  Hairy  Horn.  The  city 
council.  It  seems,  passed  an  ordinance  des- 
ignating that  bank  as  the  depository  of  its 
funds,  and  directed  the  city  treasurer  to  com- 
ply with  the  ordinance,  and  make  the  deposit. 
He  declined  to  do  so.  The  statute  provides 
that  city  councils  may,-  by  ordinance,  desig- 
nate the  place  or  places  for  the  deposit  of 
city  funds,  provided,  however,  that  such 
moneys  shall  be  deposited  In  a  "regularly 
organlJied  bank."  Rev.  St  1874,  p.  228,  {  9. 
The  question  here  Is  whether  the  bank  of 
Henry  Horn,  in  which  the  council  directed 
the  treasurer  to  make  the  deposit  is,  within 
the  meaning  of  this  act  a  "regularly  or- 
ganized bank."  The  petltl<m  alleges.  In  gen- 
eral terms,  that  it  is  such  bank,  but  states 
specifically  that  It  Is  the  bank  of  Henry 
Horn;  that  he  is  the  owner  and  proprietor 
of  the  bank.  It  therefore  appears  from  the 
petition  which  the  city  asks  leave  to  file  that 
this  is  a  private  bank,  owned,  conducted,  and 
managed  entirely  by  Henry  Horn  as  pro- 
prietor. The  legislature  has  passed  an  act 
providing  for  the  Incorporation  and  organi- 
zation of  banks,  and  making  the  stoclcholders 
liable,  over  and  above  their  stock,  to  an 
amount  equal  to  the  stock  held  by  them. 
The  act  of  congress  providbig  for  the  organl- 
zation  of  national  banks  contains  similar  pro- 
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ritdons.  The  state  law  provides  that,  In  cit- 
ies and  Tillages  having  a  population  not  to 
exceed  5,000,  the  capital  stock  shall  be  $25,- 
000,  and  it  is  graded  up  according  to  the 
population.  It  provides  the  manner  ot  or- 
ganizing banks,  requires  detailed  reports  from 
time  to  time  of  their  resources  and  liabilities, 
and  makes  provision  for  their  Inspection  and 
examination  by  competent  persons,  under  the 
authority  of  the  state  auditor.  We  are  of  the 
opinion  that  the  term  "regularly  organized 
bank,"  In  the  city  and  village  act,  means  a 
bank  organized  either  under  the  state  law 
or  the  act  of  congress,  and  that  It  was  not 
Intended  by  the  legislature  that  a  city  officer 
who  has  given  bond  for  the  safe-keeping  of 
the  funds  in  his  hands  should  be  required  to 
deposit  them  in  a  private  bank.  There 
would  seem  to  be  no  more  reason  for  that 
than  there  would  be  for  turning  the  funds 
over  to  a  private  individual.  It  is  true,  pro- 
vision Is  made  that  such  banker  or  bankers 
shall  give  bond;  but  we  do  not  think  this 
alters  the  case.  We  think  the  legislature  In- 
tended that  some  bank  regularly  organized 
under  the  law  should  be  designated.  The 
motion  for  leave  to  file  the  petition  will  there- 
fore be  denied.    Motion  denied. 


(176  ni.  420) 

TUSCHINSKI  T.   METROPOLITAN  W.   B. 
EL.  R.  CO.i 

(Supreme  Ciourt  of  lilinois.    Oct  24,  1898.) 

DbBDS  —  AOKNOWLBDOMBNT  —  CAK0aLIa.TIO!I — 

Fraud— EviDBXCE. 

1.  An  instrnment  from  a  vendor  to  the  pur- 
chaser from  the  vendee,  waiving  all  claims  for 
damages  to  vendor's  adjacent  property,  and 
containing  covenants  as  to  the  manner  in  which 
the  road  of  the  purchaser  should  be  built,  is 
within  Rev.  St  c.  30,  §  20.  providing  that 
"deeds,  mortgages,  conveyances,  releasos,  pow- 
ers of  attorney  or  other  disposition  of  real  es- 
tate" may  be  acknowledged  or  proved. 

2.  The  uncorroborated  denial  of  a  signature 
to  an  acknowledged, instrument  is  insuOlcient 
to  destroy  its  validity. 

Appeal  from  circuit  court,  Cook  ooimty; 
M.  P.  Tuley,  Judge. 

Suit  by  Ignatz  Tuschlnskl  against  the  Met- 
ropolitan West  Side  Elevated  Railroad  Com- 
pany and  another.  Decree  for  defendant 
company,  and  plaintiff  appeals.    Affirmed. 

John  W.  Walsh,  for  appellant  Addison  L. 
Gardner  (William  W.  Ourley,  of  counsel),  for 
appellee. 

WILKIN,  J.  On  December  16,  1896,  ap- 
pellant filed  his  bill  In  equity  in  the  circuit 
court  of  Cook  county,  seeking  to  have  the 
court  declare  fraudulent  and  void,  as  a  cloud 
upon  his  title,  three  certain  deeds,  as  follows: 
A  deed  from  appell.int  to  Harry  D.  Taylor, 
dated  January  3,  1896,  purporting  to  convey 
"the  south  25.75  feet  of  lots  49,  50,  51,  and 
52  in  the  subdivision  of  block  52  of  the  divi- 
sion of  section  19,  township  89  north,  range 


1  Rehearing  denied  December  14,  ISOS. 


14  east,  of  Third  principal  meridian,  tat  Cook 
county,  Illinois";  a  deed  to  the  same  preni- 
Ises  from  Henry  D.  Taylor,  dated  January  3, 
1890,  to  appellee;  and  a  deed  from  appellant 
to  appellee,  dated  January  7,  1890,  purport- 
ing to  be  a  release  by  him  of  all  claims  for 
damage  to  the  remainder  of  his  said  lots  by 
reason  of  appellee's  proposed  elevated  rail- 
way, containing  a  condition  as  follows:  "The 
abeve  release  Is  given  by  the  said  Ignats 
Tuschinski,  and  is  accepted  by  the  said  tbe 
Metropolitan  West  Side  Elevated  Railroad 
Company,  upon  the  express  condition  that  tbe 
said  premises,  to  wit,  the  south  twenty-five 
and  seventy-five  hundredths  (25.75)  feet  of 
lots  forty-nine  (49),  fifty  (50),  fifty-one  ^1), 
and  fifty-two  (52)  aforesaid,  shall  be  used 
by  the  said  Metropolitan  West  Side  Elevated 
Ralhroad  Company  as  a  part  of  Its  right  of 
way  for  an  elevated  railroad,  and  for  no  oth- 
er purpose,  and  that  tbe  space  between  col- 
umns and  beneath  girders  shall  be  kept  free 
and  clear  from  all  buildings  and  all  other  ob- 
structions, so  as  to  afford  free  access  to  the 
alley  from  adjacent  property,  subject  only  to 
such  Interruptions  as  may  be  necessary  in 
constructing  and  maintaining  said  elevated 
railroad,  and  that  the  height  of  tbe  lowest 
portion  of  the  superstructure  shall  be  in  no 
case  less  than  fourteen  (14)  feet  above  the 
present  surface  of  the  adjacent  street  or  al- 
ley, and  that  the  railroad  so  to  be  constructed 
shall  be  used  only  for  passenger  traffic." 
The  bill  sets  forth  that  appellant  was  the 
owner  of  tbe  lots  in  question,  and  during  a 
hirge  part  of  the  year  1805  had  tieen  nego- 
tiating with  appellee  for  the  sale  to  It  of  the 
south  25.75  feet  thereof;  that  appellee  had 
caused  a  deed  between  appellant  and  wife, 
as  grantors,  and  it,  as  grantee,  to  be  pre- 
pared and  delivered  to  appellant  to  be  exe- 
cuted, which  was  not  done;  that  appellant 
did  not  execute  or  acknowledge  either  of  the 
three  instruments  mentioned,  nor  empower  or 
authorize  any  person  to  do  so  for  him,  nor  did 
he  ratify  or  confirm  the  execution  thereof  in 
any  particular;  that  the  same  are  forged,  a 
fraud  upon  him,  and  a  cloud  upon  bis  title; 
that  appellee  has  entered  into  possession  ot 
the  land,  and  refuses  to  restore  the  same  to 
appellant  Appellee  answered,  admitting  the 
ownership  of  the  lots  by  appellant  and  tbe 
preparation  of  the  deed,  with  appellant  and 
wife  as  grantors,  containing  a  release  of  all 
claims  for  damages  to  the  remaimli'r  of  the 
lots,  and  the  agreement  by  appellee  to  use  the 
premises  as  a  part  of  its  right  of  way,  and 
for  no  other  purpose,  as  stated  in  the  deed  of 
January  7,  1896,  set  forth  In  the  bill,  and  ex- 
pressly denying  that  the  deeds  In  question, 
or  either  of  them,  are  forgeries  or  [a  any  re- 
spect fraudulent  It  gives  a  detailed  account 
of  the  transaction  between  appell^t  and  ap- 
pellee, setting  forth  that  appellant,  at  the 
time  of  the  execution  of  the  deeds,  was  hav- 
ing difficulty  with  his  wife,  and  divorce  pro- 
ceedings between  them  were  then  pending; 
that  she  refused  to  sign  a  deed  with  iter  bw^ 
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band,  and,  at  the  sttggestlon  of  appellant  and 
hla  attorney,  George  Crawford,  she  executed 
a  conveyance  of  said  south  25.75  feet  of  the 
lots  to  Harry  D.  Taylor,  who.  In  turn,  con- 
veyed the  same  to  appellee;  that  appellant 
also  conveyed  the  same  to  Taylor,  who  con- 
veyed to  appellee;  that,  by  Inadvertence  and 
mistake,  the  deeds  from  appellant  and  wife 
to  Taylor  did  not  contain  the  release  of  dam- 
ages bargained  for  between  appellant  and  ap- 
pellee; that  when  this  was  discovered,  at  the 
request  of  appellee,  appellant  executed  the 
deed  of  January  7,  1896,  to  supply  the  defect; 
that  the  agreed  price  to  be  paid  by  appellee 
for  the  land  was  $5,000,  less  certain  Incum- 
brances which  were  paid  by  appellee,  at  the 
request  of  appellant,  to  said  Harry  D.  Tay- 
lor. The  answer  of  defendant  Harry  D.  Tay- 
lor shows  that  in  accepting  the  deeds  from 
appellant  and  wife,  and  in  making  the  deeds 
to  appellee,  he  merely  acted  as  trustee  to  ac- 
commodate appellant's  attorney,  George  W. 
Crawford,  and  that  all  the  money  paid  blm 
by  appellee  was  delivered  over  to  Crawford. 
On  the  hearing,  the  bill  was  dismissed,  at  the 
cost  of  complainant 

It  appears  from  the  evidence  that  Craw- 
ford absconded,  without  paying  the  purchase 
money  over  to  appellant;  but  the  act  of  ap- 
pellant's attorney  cannot  prejudice  the  rights 
of  appellee.  The  Important  issue  presented 
by  the  bill  and  answer  Is  whether  the  deeds 
In  question  were  forged  or  obtained  by  fraud. 
The  only  evidence  In  the  record  tending  to 
sustain  the  allegations  of  the  bill  In  that  re- 
gard Is  that  of  the  complainant  himself.  It 
has  long  been  the  established  doctrine  of  this 
court  that  in  proving  the  execution  of  deeds, 
in  the  absence  of  proof  of  fraud,  collusion,  or 
Imposition  on  the  part  of  the  officer  taking 
and  certifying  the  acknowledgment  thereof, 
such  certificate  must  prevail  over  the  unsup- 
ported testimony  of  the  grantor  that  it  was 
false  and  forged  (Fitzgerald  v.  Fitzgerald, 
100  111.  385),  and  that  the  uncorroborated  de- 
ntal of  one's  signature  to  a  duly  acknowl- 
edged deed  is  insufficient  to  destroy  its  va- 
lidity (Kerr  v.  Russell,  69  111.  006). 

It  Is  insisted  by  counsel  that  the  Instru- 
ment or  deed  of  date  January  7,  1896,  releas- 
ing all  claims  for  damages,  etc.,  was  merely 
a  contract,  and  not  required  by  statute  to  be 
acknowledged,  and  for  that  reason  the  rule 
does  not  apply  that  the  unsupported  testi- 
mony of  the  party  purporting  to  have  made 
the  acknowledgment  is  Insufficient  to  over- 
come the  officer's  certificate.  The  position  is 
untenable.  The  statute  provides  that  "deeds, 
mortgages,  conveyances,  releases,  powers  of 
attorney,  or  other  writings  of  or  relating  to 
the  sale,  conveyance  or  other  disposition  of 
real  estate,  or  any  interest  therein,  whereby 
the  rights  of  any  person  may  be  affected  In 
law  or  hi  equity,  may  be  acknowledged  or 
proved."  Rev.  St  c.  30,  §  20.  It  will  be 
seen  by  reference  to  the  deed  or  release  that 
It  is  more  than  a  mere  contract  waiving  dam- 
ages,  but  contains   covenants  affecting   the 


rights  of  appellant  in  the  lands  of  appellee, 
and  clearly  comes  within  the  above  section  of 
the  statute. 

Aside  from  the  above-stated  rules  of  evi- 
dence, the  testimony  of  appellant  la.  In  our 
opinion,  too  vague,  imcertain,  and  unsatis- 
factory to  sustain  the  charges  made  by  his 
bill.  He  does  not  give  a  clear,  satisfactory, 
and  consistent  account  of  bis  actions  and  con- 
duct during  the  period  covered  by  the  trans- 
actions, which,  in  any  view  of  the  case,  the 
rules  of  evidence  require.  The  decree  of  the 
circuit  court  will  be  affirmed.  Decree  af- 
firmed. 


(176  IlL  330) 

CHICAGO  &  B.  I.  R.  CO.  v.  DRISCOLL.^ 
(Supreme  Court  of  lUinois.    Oct  21,  1898.) 

Hastbk  and  Bbrvamt — Railroads— Nboliobnos 
—  Borr  Posts  —  QnESTioNS  o»  Law  — Fillow 
Sbkvants  —  Specific  Alleoations  of  Nbou- 
GEXCE— Knowleuoe  OF  ViCE  Pkincipal. 

1.  The  failure  to  put  a  butt  post  at  the  end 
of  a  stub  switch  In  a  switch  yard  is  not  of  It- 
self, negligence. 

2.  Evidence  that  other  railroad  companies 
had  in  their  switch  yards  butt  posts  or  other 
obstacles  at  the  ends  of  stub  tracks  is  inadmis- 
sible to  show  negligence  of  defendant  railroad 
company  in  failing  to  have  them. 

3.  Where  there  is  no  dispute  as  to  the  facts, 
which  clearly  show  that  the  relation  of  fellow 
servants  existed,  the  question  may  become  one 
of  law. 

4.  Two  switching  crews  were  employed  in  the 
yards  of  defendant  company.  Their  duties 
were  of  the  same  character,  and  nearly  identi- 
cal. They  worked  near  each  other,  and  often 
on  the  same  track,  and  each  crew  consisted  of 
the  .same  number  of  men.  Hd<l,  that  the  mem- 
bers of  the  crews  were  fellow  servants. 

5.  A  recovery,  under  a  complaint  alleging  spe- 
cific acts  of  negligence  by  certain  agents  of 
defendant,  cannot  be  had  on  evidence  of  a 
breach  of  a  general  duty  which  defendant  owed 
its  servants  or  of  the  negligence  of  othei 
agents. 

6.  An  allegation  that  a  vice  principal  of  defend 
ant  railroad  company  knew,  or  in  the  exercise 
of  ordinary  care  ought  to  have  known,  of  the 
dangerous  position  of  a  car  before  the  acci- 
dent, must  be  proven  by  an  affirmative  showing 
of  actual  knowledge,  or  that  the  defect  com- 
plained of  had  existed  for  such  a  length  of  time 
that  he,  in  the  exercise  of  ordinary  care, 
should  have  discovered  it. 

Magruder,  J.,  dissenting. 

Appeal  from  appellate  court  First  district 
Action  by  Clara  B.  DrlscoU,  as  administra- 
trix of  the  estate  of  John  Drlscoll,  deceased, 
against  the  Chicago  &  Eastern  Illinois  Rail- 
road Company.  From  a  Judgment  of  the  ap- 
pellate court  (70  HI.  App.  91),  affirming  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Will  H.  Lyford,  William  J.  Calhoun,  and 
Albert  M.  Cross,  for  appellant  James  O.  Mc- 
Shane,  for  appellee. 

PHILLIPS,  J.  This  Is  an  appeal  from  a 
Judgment  of  affirmance  by  the  appellate  court 
for  the  First  district  of  a  Judgment  for  ?5,000, 
rendered  by  the  chrcuit  court  of  Cook  county 

t  Rehearing  denied  December  20,  1898. 
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against  appellant  and  in  favor  of  appellee,  for 
causing  the  deatb  of  her  huBband. 

The  declaration  charges  that  the  defendant 
negligently  maintained  In  its  freight  yard  a 
certain  track  without  any  butt  post  or  other 
obstruction  at  the  end  thereof,  and  because 
of  such  absence  a  car  had  been  mn  oflC  the 
track  onto  the  ground  before  the  accident,  by 
a  crew  with  which  Driscoll,  the  deceased,  had 
no  connection;  that  the  switching  crew  of 
which  the  deceased  was  a  member  coupled  Its 
engine  to  a  train  on  this  track,  of  which  train 
this  car  was  a  part,  and,  in  moving  the  train, 
the  car,  because  of  being  off  the  track,  was 
thrown  against  a  standing  train  on  an  ad- 
Joining  track,  and  DrlscoU  was  caught  be- 
tween the  moving  and  standing  trains,  and 
killed.  Other  counts  of  the  declaration  charge 
that  .defendant  had  in  its  employ  an  assistant 
night  yard  master,  not  a  fellow  servant  of  the 
deceased,  who  knew,  or  by  the  exercise  of  or- 
dinary care  might  have  known,  this  car  was 
oft  the  track,  and  knew,  or  might  have 
known,  that  the  deceased  and  his  crew  were 
Ignorant  thereof;  but  he  negligently  ordered 
IJrlscoU  and  his  crew  to  attach  their  engine  to 
and  move  the  train  without  notifying  the  crew 
of  the  position  of  this  car,  whereby  DrlscoU 
was  caught  in  a  collision  between  a  car  off 
the  track  and  a  train  on  an  adjoining  track 
and  killed.  Another  cotmt  alleges  that  a 
switching  crew  with  which  Driscoll  was  not 
connected  was  guUty  of  negligence  in  pushing 
this  car  off  the  track,  etc. 

Two  switching  crews  were  employed  In  the 
same  switch  yard,  and  both  handled  this  train 
which  caused  the  accident  within  a  few  min- 
utes of  Its  occurrence.  One  was  known  as 
"Hurd's  Crew"  and  the  other  as  "Ward's 
Crew."  Driscoll  had  been  a  member  of  both 
crews,  and  was  familiar  with  theh:  "work  and 
the  yard  and  tracks,  but  at  this  time  was 
'  working  with  Ward's  crew.  Three  of  the 
tracks  were  used  as  repair  tracks,  and  were 
stub  tracks,  at  the  ends  of  which  no  butt  posts 
had  ever  been  erected,  but  were  left  open,  so 
that  If  a  car  was  pushed  too  far  It  would  mn 
off  onto  the  ground.  It  was  the  duty  of 
Hurd's  crew  to  switch  cars  on  these  repair 
cracks  and  remove  cars  therefrom,  and  to  also 
transfer  cars  to  other  switch  yards.  Ward's 
crew  also  switched  cars  onto  and  removed 
cars  from  these  repair  tracks  and  made  up 
and  broke  up  trains.  Both  crews  were  at 
work  in  the  yard,  brealdng  up  and  making  up 
freight  trains,  switching  and  removing  cars, 
using  the  repair  and  yard  tracks  with  equal 
frequency,  often  on  the  same  track,  constant- 
ly working  near  each  other,  with  duties  of  the 
same  character.  Within  the  limits  of  the 
yard,  the  duties  of  the  two  crews  were  iden- 
tical and  performed  at  the  same  time.  Each 
crew  consisted  of  five  men,— an  engineer,  a 
fireman,  a  foreman,  and  two  helpers.  One 
member  had  the  duty  of  making  couplings  in 
the  front  part  of  the  train,  opening  switches 
ahead  of  the  engine,  and  repeating  to  the  en- 
gineer signals  from  the  rear.    It  was  the  duty 


of  another  member  of  the  crew  to  act  as  rear 
man.  His  duties  were  to  go  to  the  rear  end 
of  the  trahi  on  a  repair  track  to  see  that  all 
cars  were  properly  couplM  and  the  train  in 
proper  condition  to  be  moved,  to  give  sgnals 
from  the  rear,  and  dose  switches  behind  the 
train.  These  duties  were  performed  by  the 
foreman  and  helpers  Indiscriminately.  Dris- 
coll had  frequently  acted  as  rear  man,  and 
was  performing  those  duties  on  the  evening 
of  the  accident  There  is  no  dispute  about 
these  facts,  and  they  appear  from  plalntiC's 
evidence  and  are  uncontroverted.  On  the 
evening  of  the  accident,  Hurd's  crew  pushed 
all  the  cars  together  on  the  track  on  which  the 
accident  occurred,  coupled  them  together,  and 
left  them  standing  with  the  rear  wheels  of  the 
rear  car  about  10  inches  from  the  end  of  the 
rails  and  on  the  track.  His  crew  then  pulled 
the  cars  from  two  other  stub  tracks,  backed 
them  onto  the  track  where  the  accident  oc- 
curred, and  coupled  the  train  of  cars,  and  left 
it,  and  saw  it  no  more  until  after  the  accident 
There  is  no  evidence  In  this  record  that  Hurd's 
crew.  In  maldng  up  this  train,  pushed  the  car 
oft  the  track.  Ward's  crew  was  ordered  to 
take  this  train  from  the  track  from  where  it 
was  so  made  up,  and  distribute  It,  but  the 
time  between  the  departure  of  Hurd's  crew 
and  the  arrival  of  Ward's  crew  Is  not  shown. 
After  coupling  onto  this  train,  and  attempting 
to  pull  out  the  accident  occurred  as  alleged. 
When  and  how  this  car  became  thus  partially 
oft  the  track,  from  this  record,  is  unknown. 

To  meet  the  evidence  of  plaintiff  that  no 
butt  post  was  placed  at  the  end  of  the  stub 
track  on  which  the  accident  happened,  the  de- 
fense Introduced  evidence  that  when  butt 
posts  were  placed  at  the  ends  of  the  tracks 
It  frequently  happened  that  a  train  would 
back  In  at  considerable  speed,  and  the  mo- 
mentum of  a  heavy  train,  moving  rapidly, 
would,  upon  Impact  with  the  post  wreck 
cars  of  the  train,  but  that  without  such  posts 
switching  crews  would  have  to  stop  the  train, 
and  would  be  more  watchful  than  If  reliance 
would  be  placed  on  a  butt  post  Plaintift  in 
troduced  eight  witnesses,  who,  over  the  ob- 
jection of  the  defendant  were  permitted  to 
testify  as  to  the  number  of  years  they  liad 
been  in  railroad  service,  and  that  they  were 
familiar  with  the  manner  In  which  stub  tracks 
were  constructed,  with  reference  to  obstruc- 
tions placed  at  the  ends  of  such  tracks,  by 
reputedly  well-regulated  roads  In  Chicago. 
Each  of  these  witnesses  was  then  asked  how 
stub  traclcs  were  constructed  by  railroad  com- 
panies In  this  particular,  and  to  this  question, 
when  put  to  each  witness,  defendant  objected, 
its  objection  was  overruled,  and  an  exception 
was  taken.  Each  witness  then  answered  that 
obstructions  of  some  sort  were  usually  placed 
at  the  ends  of  stub  tracks.  At  the  dose  of  the 
evidence  for  plaintitf ,  and  at  the  dose  of  the 
entire  testimony,  the  defendant  asked  in- 
structions to  find  for  the  defendant  whicb 
were  refused,  to  which  the  defendant  except- 
ed. 
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From  these  facts  tbeee  qaestlons  are  pre- 
sented: First,  whether  a  failure  to  put  a 
butt  post  at  the  end  of  a  stub  switch  in  a 
twitch  yard  is  such  a  showing  of  negligence 
In  the  construction  of  the  traclc  as  should  be 
■ubniltted  to  a  jury;  second,  whether  It  was 
error  to  admit  evidence  that  other  roads  were 
constructed  with  butt  posts  at  the  ends  of 
such  stnb  tracks;  third,  whether  members 
of  two  swltctilng  crewB  working  In  the  same 
yard  are  fellow  servants;  fourth,  whether, 
under  the  evidence,  appellant  Is  liable  for  the 
alleged  negligence  of  Hurd's  crew,  or  <^ 
Blake,  the  assistant  night  yard  master. 

With  reference  to  the  first  proposition.  It 
may  be  said  that  the  manner  of  constrncting 
a  railroad  is  an  engineering  question.  A  raU- 
toad  company  cannot  be  required  to  adopt 
any  particular  method  of  cwistmctlon.  or 
any  particular  contrivance  or  device,  In  order 
to  be  in  the  exercise  of  ordinary  care.  Pobllc 
policy  does  not  reqnire  comrts  to  lay  down 
any  rule  as  to  the  manner  of  construction  of 
rallroadR  The  hazardous  character  of  the 
business  of  operating  a  railroad,  and  the  dan- 
ger to  life,  body,  and  limb  of  employgs  there- 
on, may  well  call  for  specific  legislation  hav- 
ing for  Its  object  the  protection  of  the  person 
of  the  employ^  and  of  the  traveling  public, 
and  yet  It  is  not  a  question  for  a  court  to  sub- 
mit to  a  Jury  whether  the  manner  of  construc- 
tion of  a  railroad  is  proper  or  not.  A  verdict 
is  not  a  precedent,  and  is  not  binding  on 
another  jury.  One  jury  might  find  the  con- 
struction a  proper  one  while  another  jury 
might  find  It  an  improper  one,  and  the  im- 
portant engineering  question  of  the  manner 
of  constructing  a  railroad  would  thus  be  left 
to  the  varying  and  uncertain  opinions  of  ju- 
rors. The  only  question  proper  to  submit  to 
a  jury  in  such  cases  Is  whether  the  premises 
as  they  existed  at  the  time  of  the  injury 
were  reasonably  safe.  Twitchell  v.  Railway 
Co.,  39  Fed.  419;  Railroad  Co.  t.  Lonergan, 
US  m.  41,  7  N.  S.  SS;  McGlnnIs  v.  Bridge 
Ooi.  49  Mich.  466,  13  N.  W.  8l»;  Hewitt  v. 
Hallway  Co..  67  Mich.  61,  84  N.  W.  669;  Tut- 
tle  T.  Railway  Co.,  122  U.  &  189.  7  Sup.  Ot 
1166;  Railway  Co.  v.  Armstrong,  62  111.  App. 
228.  There  could  bo  no  recovery  for  a  fail- 
ure to  have  a  butt  post  or  other  obstmctlon  at 
the  end  of  the  stub  track.  For  the  above 
reasons  it  was  also  error  to  admit  evidence 
that  other  roads  had  In  their  switch  yards 
butt  posts  or  other  obstructions  at  the  ends  of 
stub  tracks. 

The  next  question  presented  is  whether  the 
two  switching  crews  are  fellow  servants  of 
each  other.  In  Railway  Ca  v.  Brown,  152 
lU.  484,  39  N.  E.  273,  we  held,  in  substance, 
that  where  the  evidence  is  conclusive  and  un- 
contradicted, and  reasonable  minds  must  reach 
the  same  conclusion  on  the  facts,  then  neg- 
ligence would  become  a  question  of  law.  Un 
the  same  principle,  while,  as  a  general  rule, 
the  question  as  to  whether  the  relation  of 
fellow  servants  exists  Is  one  of  fact,  yet  where 
the  facta  are  conceded,  or  where  there  is  no 


dispute  whatever  as  to  the  facts,  arid  they 
show,  beyond  question,  that  the  relation  of 
fellow  servants  exists,  then  the  question  may 
become  one  of  law.  Railway  Co.  v.  Brown, 
supra;  O'Leary  v.  Railway  Oo.,  52  111.  App. 
641;  Railway  Co.  v.  Malaney,  69  111.  App. 
114;  Klees  v.  RaUroad  Co.,  68  BL  App.  244. 
In  this  case,  as  regards  the  performance  of 
the  duties  of  the  switching  crews  and  the 
character  of  their  work  while  in  the  yards, 
the  service  was  almost  identical,  and  shows 
beyond  question  the  relation  of  fellow  servants 
existed. 

Under  the  counts  charging  negligence  In 
failing  to  have  butt  posts  or  other  obstruc- 
tions placed  at  the  end  of  the  stub  track, 
and  imder  the  count  charging  another  switch- 
ing crew  in  the  seme  yard  with  negligence, 
the  peremptory  instrucaon  to  find  for  the 
defendant  should  have  been  given. 

The  declaratlcm  charges  that  the  assistant 
night  yard  master  was  a  vice  principal,  and 
not  a  fellow  servant,  with  DrlscoU;  tliat  he 
knew,  or  should  have  known,  that  the  car 
was  ofT  the  track;  that  he  negligently  gave 
an  order  to  move  the  train  without  warning 
DrlscoU  and  his  crew  of  this  danger.  It  is 
not  alleged  the  defendant  knew  or  did 
anything,  but  a  named  vice  principal  is  al- 
leged to  have  done  or  omitted  certain  acts. 
Such  an  allegation  limits  liability  to  the  al- 
leged acts  of  the  vice  principal  so  named. 
Under  such  a  declaration,  the  defendant  would 
not  be  liable  for  a  breach  of  a  general  duty 
which  it  owes  a  servant,  nor  for  the  negli- 
gence of  some  other  agent  whose  negligence 
Is  not  specifically  alleged.  The  rule  is  funda- 
mental that  a  plaintiff  must  recover.  It  at 
all,  upon  the  case  made  by  his  declaration, 
and  in  the  application  of  this  rule  to  actions 
for  negligence  plaintiff  cannot  allege  a  specific 
act  of  negligence  and  recover  upon  proof  of 
negligence  of  a  different  character.  Railway 
Co.  V.  Cotton,  140  111.  486,  29  N.  B.  899;  RaU- 
road Co.  ▼.  Bell,  112  111.  360. 

In  Railroad  Oo.  v.  Martin,  164  TO.  623,  38  N. 
B.  140,  the  plaintiff,  a  passenger,  was  Injured, 
in  a  collision.  No  count  in  the  declaration 
charged  the  defendant,  generally,  with  negli- 
gence. Each  count  charged  that  s  certain 
servant  in  charge  of  the  car  was  negl^lgent  in 
falling  to  keep  a  lookout,  and  in  falling  to  go 
ahead  to  the  railway  crossing  and  look  for 
approaching  trains.  'An  instruction  was  giv- 
en to  the  jury  stating  the  presumption  of  neg- 
ligence which  the  law  raises  from  the  hap- 
pening of  an  accident,  and  the  consequent  lia- 
bility of  the  defendant  unless  it  affirmatively 
disproved  all  negligence.  It  was  held  the  in- 
struction was  Improperly  given,  because  plain- 
tlfl  could  not  recover  on  any  general  theory 
of  defendant's  negligence,  he  having  in  hla 
declaration  limited  the  negligence  charged  to 
a  partlcuUr  one  of  defendant's  servants.  In 
this  case,  the  allegation  that  Blake,  the  aa 
Blatant  night  yard  master,  knew,  or  in  the 
exercise  of  ordinary  care  ought  to  have 
known,  of  the  dangerous  position  of  this  car 
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before  the  accident,  must  be  shown  by  actual 
knowledge,  or  that  the  defect  complained  of 
had  existed  for  such  a  length  of  time  that 
Blake,  in  the  exercise  of  ordinary  care,  should 
have  discovered  It.  There  is  no  proof  of  ac- 
tual knowledge  on  his  part;  neither  is  there 
proof  existing  as  to  how  long  this  car  was 
actually  off  the  track.  Under  the  evidence  in 
this  record,  it  Is  as  fair  to  assume  that  It  was 
pushed  off  the  track  when  Ward's  crew 
coupled  on  for  the  purpose  of  pulling  out  the 
train  as  to  assume  that  it  was  pushed  back 
by  Hurd's  crew,  the  fellow  servants  of  Drls- 
coll.    Notice  must  be  affirmatively  shown. 

In  Railway  Co.  v.  Troesch,  68  111.  545,  It 
was  said  (page  552):  "The  cases  In  this  state 
and  in  sister  states  are  with  great  unanimity 
to  the  effect,  if  injury  arises  from  a  defect  or 
insufficiency  in  the  machinery  or  implements 
furnished  to  the  servant  by  the  master, 
knowledge  of  the  defect  or  Insufficiency  must 
be  brought  home  to  the  master,  or  proof  giv- 
en he  was  ignorant  of  the  same  through  his 
own  negligence  or  want  of  care." 

In  Sack  v.  Dolese,  137  lU.  129.  27  N.  E  62, 
a  brake  gave  way,  throwing  plaintiff  from 
the  top  of  a  car  to  the  ground.  The  nature 
of  the  defect  or  how  long  it  existed  was  not 
shown.  It  was  held  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  affirmatively 
that  the  defect  complained  of  had  existed  for 
such  a  length  of  time  that  the  defendant,  in 
the  exercise  of  ordinary  care,  should  have 
discovered  It,  and,  the  proof  falling  to  show 
this  affirmatively,  plaintiff  could  not  recover. 
There  is  no  evidence  In  this  record  to  show 
that  Blake  was  charged  with  the  duty  of  ex- 
amining the  rear  end  of  the  train  to  see 
•  whether  a  car  was  off  the  track,  but  the  evi- 
dence does  show  that  it  was  the  duty  of  the 
rear  man  of  the  switching  crew  to  see  that 
the  cars  were  all  right 

In  Railroad  Co.  v.  Jewell,  46  111.  99,  a  brake- 
man  was  Injured  by  reason  of  a  defective 
brake,  and  it  was  held  the  defect  did  not 
show  such  negligence  as  to  charge  the  com- 
pany, for  the  condition  of  the  brake  was  a 
matter  under  the  special  care  of  the  brake- 
man,  whose  business  it  was  at  all  times  to 
see  that  it  was  in  a  fit  condition  for  use  and 
report  defects  to  the  company,  and  the  com- 
pany should  not  be  made  to  suffer  for  his  neg- 
ligence of  a  plain  duty. , 

In  Railway  Co.  v.  Eddy,  72  111.  138,  a 
brakeman  was  injured  by  a  defective  ladder 
on  the  car,  and  It  was  said  (page  140):  "It 
was  the  duty  of  appellee  to  see  and  know 
that  the  ladder  was  In  repair,  and,  if  not,  to 
have  reported  It  to  the  proper  person  for  re- 
pair. He  had  no  right  to  act  with  reckless- 
ness In  using  machinery  out  of  repair,  and,  if 
he  received  Injury  thereby,  to  hold  the  com- 
pany responsible  for  the  injury  resulting  from 
bis  carelessness  or  neglect  of  duty  in  not  re- 
porting it  out  of  repair." 

In  Railroad  Co.  v.  Bragonler,  119  111.  51,  7 
N.  E.  688  (a  suit  by  a  brakeman  who  was  In- 
jured by  reason  of  the  defective  condition  of 


a  brake),  it  was  alleged  that  the  defendant 
knew,  or  by  the  exercise  of  a  high  degree  of 
care  might  have  known,  of  the  existence  of 
such  defect  hi  time  to  have  repaired  It.  A 
series  of  instructions  was  given  for  the  plain- 
tiff, to  the  effect  that  If  defendant,  by  the 
exercise  of  ordinary  care,  might  have  discov- 
ered the  defect,  and  if  the  plaintiff,  in  the 
exercise  of  ordinary  care,  could  not  have  dis- 
covered it,  defendant  was  liable.  It  was  held 
error,  for  the  reason  that  .the  duty  devolved 
upon  the  brakeman  to  examine  the  brake, 
and.  If  he  found  It  defective,  to  report  it 

In  these  last  three  case^  it  does  not  appear 
that  the  brakeman  had  any  previous  knowl- 
edge of  the  condition  of  the  braka  The  prin- 
ciple on  which  those  cases  were  based  was 
that  the  duties  of  the  brakeman  brought  him 
In  connection  with  the  brake,  and  the  mas- 
ter could  only  become  cognizant  of  a  defective 
condition  by  a  report  made  to  him,  and  the 
proper  person  to  so  report  was  the  brake- 
man.  In  this  case  the  condition  of  the  cars, 
and  whether  they  were  In  a  condition  to  be 
moved,  could  only  be  determined  by  an  ex- 
amination made  by  some  employe.  The  em- 
pIoy6  designated  to  make  such  examination 
was  the  rear  man  of  the  switching  crew,— 
the  position  filled  by  DriscoU  at  the  time  he 
was  killed.  No  actual  luiowledge  being 
shown  to  exist  on  the  part  of  Blake,  and  no 
affirmative  proof  to  show  constructive  or  im- 
plied notice,  plaintiff  could  not  recover. 

We  hold  that  the  instruction  to  find  for  the 
defendant  under  each  count  of  the  declaration 
should  have  been  given,  and  It  was  error  to 
refuse  It.  The  Judgments  of  the  appellate 
court  for  the  First  district  and  of  the  circuit 
court  of  Cook  county  are  each  reversed,  and 
the  cause  is  remanded.  Reversed  and  re- 
manded. 

MAGRUDER,  J.  (dissenting).  I  do  not 
agree  with  the  conclusion  reached  by  this 
opinion,  nor  with  the  reasoning  by  which  it 
is  sought  to  sustain  such  conclusion.  That 
portion  of  the  opinion  which  holds  that  the 
relation  of  master  and  servant  is,  under  any 
circumstances,  a  question  of  law.  Is  opposed 
to  many  decisions  made  by  this  court  As  is 
said  In  an  opinion  ffied  at  the  present  term, 
it  Is  for  the  court  to  define  the  relation  as 
matter  of  law,  and  then  for  the  Jury  to  find 
whether  the  particular  facts  come  within  the 
definition  given  by  the  court 


(176  lu.  Goet 
DOBBMUS  et  al.  v.  HENNESST.i 
(Supreme  Court  of  Illinois.    Oct  24,  1898.) 

CONSPIRAOT  —  DUSTUUCTIOJI    OF     BUSINESS  —  DAM- 
AGES—CiVIL  Actios— Appeal, — Review. 

1.  Plaintiff  conducted  a  laundry  business,  en- 
gatring  others  to  do  the  work,  she  receiving  and 
delivering  the  same  to  her  customers.  Upon 
her  refusal  to  increase  the  price  for  her  worlc 
in  accordance  with  a  scale  fixed  by  a  laimdrr- 

1  Rehearing  denied  December  20,  1898k 
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men's  Bssociation,  defendants  combined,  and 
caused  the  parties  who  had  contracted  to  do 
her  work  to  break  their  contracts  and  refuse 
to  do  the  same  longer,  and  induced  others  to 
refuse  to  do  the  same,  in  consequence  of  which 
plaintiff's  business  was  destrojcd.  Edd.  that 
an  action  would  lie  for  the  damages  sastained. 

2.  In  an  action  for  damages  sustained  by 
plaintiff  in  her  business  by  reason  of  defend- 
ants inducing  others  to  break  their  contracts 
with  her,  whether  defendants'  acts  were  the 
proximate  cause  of  the  injury  is  a  question  of 
fact,  and  the  finding  of  the  trial  and  appellate 
courts  thereon  is  not  subject  to  review  in  the 
supreme  court 

3.  On  appeal  from  the  appellate  court,  ex- 
cessive damages  cannot-be  assigned  as  error. 

Appeal  from  appellate  court.  First  district 
Actloa  on  the  case  by  Mary  G.  Henuessy 
against  Abram  F.  Doremus  and  others.  From 
a  judgment  for  plaintiff,  and  orders  overrul- 
ing motions  for  a  new  trial  and  In  arrest  of 
judgment,  affirmed  In  the  appellate  court,  de- 
fendants appeal.    Affirmed. 

Howard  Henderson  and  Francis  W.  Walk- 
er, for  appellants.  Tuttle  &  Grler,  for  appel- 
lee. 

PHILLIPS,  J.  Appellee  Instituted  an  ac- 
tion on  the  case,  alleging  that  In  1890,  and 
several  years  prior  thereto,  sbe  was  conduct- 
ing a  laundry  office  in  the  city  of  Chicago, 
where  she  received  clothing  from  various  cus- 
tomers, to  be  laundered;  that  she  did  not 
own  a  laundry  plant  herself,  but  employed 
other  operating  laundries,  wbo,  when  the 
work  was  done,  returned  the  same  to  her 
for  delivery  to  her  customers;  that  she  had 
built  up  a  good  and  profitable  business;  that 
appellants  conspired  to  injure  her  in  her  good 
name  and  credit,  and  to  destroy  her  business, 
because  she  would  not  increase  the  price 
charged  by  her  to  customers  In  accordance 
with  the  scale  of  prices  fixed  by  an  organi- 
zation known  as  the  "Chicago  Laundrymen's 
Association,"  and  to  that  end  willfully  and 
unlawfully,  by  intimidation  and  unlawful  In- 
ducements, caused  parties  who  were  doing 
her  work  (five  of  whom  were  mentioned  in 
the  declaration)  to  refuse  to  longer  do  the 
same,  and  by  threats,  intimidation,  false 
representations,  and  unlawful  inducements 
caused  others  who  were  operating  laundries 
(who  were  specifically  designated  in  a  bill  of 
partictilars)  to  refuse  to  take  or  do  her  work; 
that  this  was  done  for  no  justifiable  purpose, 
but  to  cause  loss  to  the  plaintiff,  and  injure 
and  destroy  her  business;  that  various  per- 
sons with  whom  she  had  engagements  to  so 
do  her  work,  in  consequence  of  the  acts  of  the 
appellants,  broke  their  contracts  with  her, 
and  the  business  she  had  built  up  as  a  laun- 
dry agent  was  destroyed  ond  entirely  broken 
up,  and  she  thereby  sustained  great  loss  and 
damage  by  reason  of  appellants  so  contriv- 
ing, plotting,  and  conspiring  by  the  means 
aforesaid  to  break  up  and  destroy  her  said 
business.  Issues  were  joined,  and  upon  a 
trial  in  the  circuit  court  of  Cook  county  the 
defendants  were  found  guilty,  and  the  plain- 
tiff's damages  were  assessed  by  a  jury  at 


$6,000.  Motions  for  a  new  trial  and  In  arrest 
of  judgment  were  overruled,  and  judgment 
was  entered  on  the  verdict,  to  which  defend- 
ants excepted.  On  appeal  to  the  appellate 
court  for  the  First  district  the  judgment  was 
affirmed,  and  this  appeal  Is  prosecuted. 

The  contention  of  appellants  is  that  they 
cannot  be  held  liable  for  merely  Inducing 
others  to  break  their  contracts;  that  the  par- 
ties who  broke  their  contracts  were  the  only 
ones  liable,  they  being  free  agents,  and  not 
coerced  or  influenced  by  force  or  fraud;  that 
their  acts  in  Inducing  parties  to  break  their 
contracts  with  appellee  were  not  mere  mall- 
clous  acts,  done  solely  with  the  Intent  to  in- 
jure her,  but  were  in  the  line  of  legitimate 
trade  competition,  for  which  they  cannot  be 
held  liable,,  nor  can  they  be  held  liable,  they 
claim,  for  acts  which  are  charged  to  have 
been  done  in  pursuance  of  a  conspiracy,  as  it 
is  insisted  that  a  conspiracy  does  not  create 
a  liability  in  a  civil  action,  as  the  damage 
illegally  done,  and  not  the  conspiracy,  must 
be  the  gist  of  the  action. 

The  .common  law  seeks  to  protect  every 
person  against  the  wrongful  acts  of  others, 
whether  committed  alone  or  by  combination, 
and  an  action  may  be  had  for  Injuries  done 
which  cause  another  loss  in  the  enjoyment 
of  any  right  or  privilege  or  property.  No  , 
persons,  Individually  or  by  combination,  have 
the  right  to  directly  or  indirectly  interfere  or 
disturb  another  In  his  lawful  business  or 
occupation,  or  to  threaten  to  do  so,  for  the 
sake  of  compelling  him  to  do  some  act 
which,  In  his  judgment,  his  own  interest  does 
not  require.  Losses  willfully  caused  by  an- 
other, from  motives  of  malice,  to  one  who 
seeks  to  exercise  and  enjoy  the  fruits  and 
advantages  of  his  own  enterprise.  Industry, 
skill,  and  credit,  will  sustain  an  action.  It 
is  clear  that  it  is  unlawful  and  actionable 
for  one  man,  from  unlawful  motives,  to  In- 
terfere with  another's  trade  by  fraud  or  mis- 
representation, or  by  molesting  his  custom- 
ers, or  those  who  would  be  customers,  or  by 
preventing  others  from  working  for  him,  or 
causing  them  to  leave  his  employ,  by  fraud 
or  misrepresentation,  or  physical  or  moral 
Intimidation  or  persuasion,  with  an  intent  to 
inflict  an  injury  which  causes  loss.  A  con- 
spiracy may  create  a  liability;  for,  by  reason 
of  the  fact  that  one  or  more  conspirators 
may  do  an  unlawful  act  which  causes  dam- 
age to  another,  all  those  engaged  in  the  con- 
spiracy for  the  accomplishment  of  the  pur- 
pose for  which  the  Injury  was  done,  and 
which  was  done  in  pursuance  of  the  con- 
spiracy, would  be  alike  liable,  whether  ac- 
tively engaged  In  causing  the  loss  or  not. 
For  acts  illegally  done  in  pursuance  of  such 
conspiracy,  and  consequent  loss,  a  liability 
may  exist  against  sU  of  the  conspirators. 
Appellants,  and  those  persons  who  refused 
to  do  appellee's  work,  had  each  a  separate 
and  Independent  right  to  unite  with  the  or- 
ganization known  as  the  "Chicago  Laundry- 
men's  Association,"  but  they  had  no  right 
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separately  or  In  the  aggregate,  with  others, 
to  insist  that  the  appellee  should  do  so,  or  to 
insist  that  appellee  should  make  her  scale  of 
Drlces  the  same  as  that  fixed  by  the  associa- 
tion, and  malie  her  refusal  to  do  this  a  pre- 
text for  destroying  and  breaking  up  her 
business.  A  combination  by  them  to  induce 
others  not  to  deal  with  appellee,  or  enter 
Into  contracts  with  her,  or  do  any  further 
work  for  her,  was  an  actionable  wrong. 
Every  man  has  a  right,  under  the  law,  as 
between  himself  and  others,  to  full  freedom 
in  disposing  of  his  own  labor  or  capital  ac- 
cording to  his  own  will,  an4  any  one  who 
invades  that  right  without  lawful  cause  or 
Justification  commits  a  legal  wrong;  and,  If 
followed  by  an  injury  caused  in  consequence 
thereof,  the  one  whose  right  is  thus  invaded 
has  a  legal  ground  of  action  for  such  wrong. 
Damage  inflicted  by  fraud  or  misrepresenta- 
tion, or  by  the  use  of  intimidation,  obstruc- 
tion, or  molestation,  with  malicious  motives, 
is  without  excuse  and  actionable.  Loss  result- 
ing from  competition  in  trade,  business,  or 
occupation  wiU  not  be  restricted  or  discour- 
aged, whether  concerning  property  or  per- 
sonal service.  Lawful  competition  that  may 
injure  the  business  of  another,  even  though 
successfully  directed  to  driving  that  other 
out  of  business,  is  not  actionable.  Nor 
would  competition  of  one  set  of  men  against 
another  set,  carried  on  for  the  purpose  of 
gain,  even  to  the  extent  of  intending  to  drive 
from  business  that  other  set,  and  actually 
accomplishing  that  result,  be  actionable,  un- 
less there  was  actual  malice.  "Malice,"  as 
here  used,  does  not  merely  mean  an  Intent 
to  harm,  but  means  an  Intent  to  do  a  wrong- 
ful harm  and  Injury.  An  intent  to  do  a 
wrongful  harm  and  injury  Is  unlawful,  and 
if  a  wrongful  act  is  done,  to  the  detriment 
of  the  right  of  another.  It  Is  malicious;  and 
an  act  maliciously  done,  with  the  intent  and 
purpose  of  Injuring  another,  is  not  lawful 
competition.  In  this  case  it  is  clear  the  evi- 
dence sustained  the  allegations  of  the  plain- 
tiff's declaration,  and  there  is  here  no  con- 
tention pn  the  facts.  The  principles  herein 
announced  are  sustained  by  the  weight  of 
authority  in  England  and  In  this  country. 
Lumley  v.  Gye,  2  El.  &  Bl.  216;  Blake  v. 
Lanyon,  6  Term  R.  221;  Sykes  v.  Dixon,  9 
Adol.  &  E.  693;  Pilkington  v.  Scott,  15  Mees. 
&  W.  657;  Hartley  v.  Cummings,  5  C.  B. 
247;  Bowen  v.  HaU,  6  Q.  B.  Div.  333;  Carew 
V.  Rutherford,  106  Mass.  1;  Walker  v.  Cronin, 
107  Mass.  555;  Chipley  v.  Atkinson  (Fla.)  1 
South.  934;  Dela  v.  Winfree  (Tex.  Civ.  App.) 
25  S.  W.  50;  Curran  v.  Galen  (Sup.)  22  N.  T. 
Supp.  826;  Van  Horn  v.  Van  Horn,  52  N.  J. 
Law,  284,  20  Atl.  485.  In  Steamship  Co.  t. 
McGregor,  15  Q.  B.  Div.  476,  Lord  Coleridge 
said:  "It  seems  that  a  large  number  of  im- 
portant and  rich  ship  owners  Joined  together, 
and  have  issued  two  circulars  or  documents 
to  the  different  traders  and  their  agents, 
with  whom  they  had  been  in  the  habit  of 
dealing  in  the  tea  and  other  trades  in  China, 


to  the  effect  that,  if  the  persons  whom  that 
circular  reached  and  was  meant  to  affect 
should  deal  with  the  plaintiffs  or  plaintiffs' 
ship,  they  (the  defendants)  would  deny  them 
all  the  benefits,  or  at  least  a  very  large  and 
substantial  benefit,  which  had  accrued  to 
them  In  their  dealing  with  the  defendants; 
that,  if  the  persons  to  whom  they  addressed 
the  circulars  would  deal  exdoslvely  with 
them,  they  should  have  certain  advantages 
at  their  hands.  *  *  *  It  is  conceivable 
that,  If  such  a  conspiracy  (t>ecanse  conspir- 
racy  undoubtedly  It  Is)  were  proved  In  point 
of  fact,— were  made  out  to  be,  not  the  mere 
honest  support  of  a  defendant's  trade,  hut 
the  destruction  of  the  plaintiffs'  trade,  and 
their  consequent  wrong  as  merchants,— it 
would  be  an  offense  for  which  an  Indict- 
ment for  conspiracy,  and.  If  an  Indictment 
then  an  action  for  conspiracy,  would  lie: 
*  *  *  that  the  conspiracy  to  do  the  thing 
which  has  been  called  by  the  name  of  'boy- 
cotting' Is. unlawful,  and  an  Indictable  of- 
fense, and,  if  so,  then  a  thing  for  which  an 
action  will  lie.  An  action  may  well  lie  for 
that  which  is  complained  of  here." 

It  is  urged  by  appellants  that  they  cannot 
be  held  liable  for  Inducing  certain  persons 
named  in  the  declaration  to  terminate  their 
contractual  relations  with  appellee,  because 
their  acts  could  not  produce  the  injuries 
complained  of  without  an  independent  force, 
which  was  the  act  of  the  parties  themselves: 
and  these  appellants,  it  is  urged,  cannot  bo 
held  liable  for  an  intervening  cause  of  dam- 
age sufficient  to  cause  the  injury,  and  that 
the  refusal  of  different  persons  to  work  for 
the  appellee  was  sufficient,  of  Itself,  to  occa- 
sion injury,  for  which  the  appellants  cannot 
be  held  responsible.  The  first  branch  of  this 
proposition  has  been  disposed  of  by  what 
we  have  heretofore  said,  and  the  authorities 
above  dted.  In  Lumley  v.  Gye,  supra,  it 
was  said:  "He  who  maliciously  procures  a 
damage  to  another  by  a  violation  of  his  right 
ought  to  be  made  to.  indemnify."  In  Bowen 
V.  Hall,  supra,  it  was  said:  "Merely  to  per- 
suade the  person  to  break  his  contract  may 
not  be  wrongful  in  law  or  in  fact,  but,  if  the 
persuasion  be  used  for  the  direct  purpose  of 
Injuring  the  plaintiff,  *  *  *  It  is  action- 
able, if  Injury  ensues  from  It."  The  second 
branch  of  the  proposition,  in  which  it  is 
urged  that  appellants  could  not  produce  the 
Injuries  complained  of  without  the  Interven- 
tion of  an  independent  force,  presents  the 
question  whether  the  proximate  catise  of  the 
injury  Is  a  question  of  fact  It  has  been 
settled  by  the  adjudication  of  this  court,  eo 
far  as  this  question  is  here  concerned,  that 
in  this  state  what  was  the  cause  of  the  In- 
Jury,  or  the  combination  of  causes  produc- 
ing it,  is  a  question  of  fact  Whether  the  in- 
Jury  and  damage  sustained  by  plaintiff  re- 
sulted from  the  acts  of  the  defendant,  or 
were  the  result  of  a  new,  independent  factor, 
for  which  appellants  were  not  responsible, 
cannot  be  determined  by   the  court  as   a 
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question  of  law,  unless  the  fact  be  conceded, 
or  the  proof  be  substantially  all  to  that  ef- 
fect. Car  Co.  V.  Bluhm,  109  UL  20;  City  of 
Mt  Canuel  t.  Howell,  137  lU.  91,  27  N.  E. 
77;  Meyer  v.  Butterbrodt,  146  lU.  181,  34  N. 
B.  152.  The  finding  of  the  trial  and  appel- 
late courts  on  this  question  Is  not  subject  to 
review  In  this  court. 

It  Is  next  Insisted  that  the  damages  are 
excesslre.  This  has  so  repeatedly  been  held 
to  be  an  error  which  cannot  be  assigned  In 
this  court  that  citation  of  authority  will  be 
unnecessary. 

What  has  been  said  in  the  discussion  of 
the  questions  heretofore  presented  etfectnal- 
ly  disposes  of  all  questions  raised  on  giving, 
refusing,  and  modifying  instructions.  The 
Judgment  of  the  appellate  court  for  the  First 
district,  affirming  the  Judgment  of  the  cir- 
cuit court  of  Cook  county,  la  affirmed.  Judg- 
ment affirmed. 


(176  ni.  U7) 

CHIOAQO  &  B.  L  R.  00.  T.  ENAPP.t 

(Supreme  Court  of  Illinois.    Oct.  24.  189S.) 

Master  and  Sbrvamt— Injuries— Contributort 
NeQLiOE5C8— Evidence — Ihsthdotionh. 

1.  Where  plaintiff,  who  was  injured  on  ac- 
count of  the  unsafe  condition  of  a  drawbar  and 
coupling,  Itnew  of  the  condition,  but  it  was  not 
shown  that  he  knew  that  such  condition  made 
them  unsafe,  he  cannot  be  charged  with  con- 
tributory negligence. 

2.  An  instruction  that  plaintiff  must  show 
that  he  was  "exercising  reasonable  and  ordina- 
ry care,"  or  was  injured  "while  in  the  exer- 
cise of  due  care,"  is  a  sufficient  submission  of 
the  question  whether  plaintiff  knew  that  the 
appliances  by  which  he  was  injured  were  dan- 
gerous. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  by  Bobert  A.  Knapp  against  the  Chi- 
cago &  Bastem  Illinois  Railroad  Company. 
From  a  judgment  of  the  appellate  court  (74 
HI.  App.  148)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

W.  H.  Lyford  (W.  J.  Calhoun,  of  coun- 
sel), for  appellant  D.  St  T.  J.  and  J.  M.  Shee- 
an,  for  appellee. 

WILKIX,  J.  Appellee  began  this  action  In 
the  circuit  court  of  Kankakee  county  to  recov- 
er damages  for  personal  injuries  sustained  by 
him  on  the  10th  day  of  April,  1895,  at  Brazil, 
Ind.  The  declaration  contained  two  counts, 
to  which  appellant  filed  a  plea  of  the  general 
issue.  Trial  by  JtU7  resulted  in  a  verdict  for 
plaintiff  for  $5,000,  on  which  Judgment  was 
entered,  and  the  defendant  appealed  to  the 
appellate  court  for  the  Second  district  This 
is  an  appeal  from  a  Judgment  of  affirmance  in 
that  court. 

Appellee  was  a  freight  conductor  In  the  em- 
ploy of  appellant  and,  at  the  time  of  the  In- 
jury complained  of,  was  in  charge  of  a  coal 
train  about  to  leave  Brazil,  Ind.  (a  terminal 
of  appellant's  road),  for  Momence,  111.    It  was 

1  Rehearing  denied  December  14,  1898. 


his  duty  to  inspect  his  train  before  starting. 
While  making  this  inspection,  preparatory  to 
leaving,  he  noticed  that  a  coupling  pin  on  the 
end  of  the  car  nearest  the  engine  attached  to 
the  train  was  not  exactly  in  place,  but  project- 
ed out,  slanting  backward  towards  the  car. 
The  cause  of  this  condition  appellee  could  not 
tell  without  an  examination.  He  stepped  be- 
tween the  cars  tor  that  purpose,  and  "took 
hold  of  the  pin,  to  see  if  he  could  push  it 
down  or  pull  it  out."  At  that  moment  the 
train  moved  back,  and  the  drawbar  pushed 
back  under  the  car  so  as  to  cause  the  pin  head 
to  strike  the  deadwoods  on  the  end  of  the  car, 
and  crush  appellee's  hand.  The  negligence 
charged  In  the  declaration  is  that  the  draw- 
bar on  the  car  was  not  reasonably  safe,  in 
that  it  was  not  equipped  with  a  shoulder,  col- 
lar plate,  or  other  device  to  prevent  the  draw- 
bar from  sliding  under  the  car. 

The  first  error  assigned  in  this  court  by  ap- 
pellant is  the  refusal  of  the  trial  court  to  in- 
struct the  Jury  to  render  a  verdict  for  the  de- 
fendant The  ground  upon  which  appellant 
claims  that  instruction  should  have  been  given 
is  that  there  is  no  evidence  tending  to  prove 
the  allegation  of  the  declaration  that  piaintifC 
was  himself  exercising  due  care  at  the  time  of 
the  accident  and  had  no  knowledge  and  no 
means  of  knowing  of  the  faulty  construction 
of  the  drawbar  and  coupling.  It  Is  conceded 
the  Judgment  of  the  appellate  court  settles  the 
controverted  questions  of  fact  that  the  draw- 
bar and  coupling  device  were  tmsafe,  and  that 
the  company  was  chargeable  with  negligence 
in  allowing  them  to  be  In  that  coifdition  at  the 
time  of  the  accident;  but  it  is  insisted  that 
the  danger  being  known  and  obvious,  the 
plaintiff,  having  voluntarily  incurred  it  cannot 
recover  from  the  defendant  for  injuries  suf- 
fered in  consequence,  and  to  allow  him  to  do 
■o  would  amount  to  compensating  him  for  his 
own  negligence,— dtlng  Pennsylvania  Co.  v. 
Lynch,  90  lU.  333,  and  Stafford  v.  Railroad 
Co.,  114  m.  244,  2  N.  E.  185.  We  do  not  think 
the  rule  is  properly  applicable  to  the  facts 
of  this  case.  While  it  is  true  the  plaintiff  ad- 
mitted that,  before  going  between  the  cars,  he 
saw  the  drawbar  hanging  down,  and  that  the 
pin  was  not  exactly  in  place,  it  does  not  ap- 
pear that  he  knew  these  defects  necessarily 
rendered  the  coupling  dangerous.  The  evi- 
dence shows  that  notwithstanding  the  obvious 
conditions  referred  to,  had  the  car  been  equip- 
ped with  other  usual  appliances,  and  had  the 
drawbar  been  in  proper  condition,  the  act  of 
appellee  in  taking  hold  of  the  pin  would  not 
necessarily  have  been  dangerous.  "Unless  it 
shall  appear  from  the  evidence  that  a  servant 
injured  in  his  master's  service  had  knowledge 
of  the  dangers  of  the  service  from  the  mas- 
ter's neglect  of  duty,  it  will  not  be  presumed, 
as  no  one  is  presumed  to  knowingly  incur 
physical  pain  and  death  when  he  can  avoid  it 
at  his  discretion."  Railroad  Co.  v.  Hines,  132 
lU.  161,  23  N.  E.  1021.  To  charge  an  em- 
ployd  with  negligence  in  using  a  machine  or 
appliance  known  by  him  to  be  defective.  It 
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must  also  be  shown  that  he  knew  the  defect 
rendered  Its  use  dangerous.  We  do  not  think 
It  can  be  fairly  said  from  the  evidence  in  this 
record  that  appellee  was  guilty  of  negligence 
contributing  to  his  Injury,  or  that  the  evi- 
dence, with  all  its  reasonable  intendments, 
fails  to  show  that  he  was  not,  at  the  time  of 
the  accident,  In  the  exercise  of  reasonable  care 
for  his  own  safety.  There  was  no  error  In 
the  refusal  of  the  trial  court  to  take  the  case 
from  the  jury. 

The  giving  of  the  second  and  third  instruc- 
tions on  behalf  of  the  plaintiff  is  assigned  for 
error.  The  criticism  made  upon  each  of  them 
is  that  they  do  not  submit  to  the  jury  the 
question  whether  the  plaintiff,  at  the  time  of 
the  accident,  knew  that  the  drawbar  was  not 
reasonably  safe.  We  do  not  think  the  objec- 
tion well  taken.  Both  instructions  require  the 
plaintiff  to  show  that  he  was  "exercising  rea- 
sonable and  ordinary  care  for  his  personal 
safety,"  or  was  injured  "while  in  the  exercise 
of  due  care  for  his  personal  safety  in  such 
case."  The  jury  seem  to  have  t>een  fairly  in- 
structed as  to  the  law  of  the  case. 

Objection  is  made  that  certain  questions 
were  allowed  by  the  court  to  be  answered  by 
the  plaintiff  and  one  of  his  witnesses,  named 
Taylor,  over  the  objection  of  appellant.  While 
we  think  the  ruling  of  the  court  upon  these 
questions  was  not  entirely  accurate,  yet  we 
cannot  see  wherein  the  defendant  was  so  prej- 
udiced thereby  as  that  a  reversal  of  the  judg- 
ment below  should  result.  We  find  no  revers- 
ible error  In  the  record,  and  the  judgment  of 
the  appellate  court  will  be  affirmed.  Judg- 
ment affirmed. 


(176  111.  376) 

McCLUN  V.  -1 


.^UN  et  al.i 


(Supreme  Court  of  liiiuuis.    Oct.  24,  1898.) 

£>BBDS  —  Dklivert— Power  op  Attobnet  —  CaN- 
CKLLATios— Parties— Ldnatics. 

1.  Where  a  bill  was  filed  in  the  name  of  a  lu- 
natic, by  his  conservator,  and.  to  conform  with 
Rev.  St.  1881,  c.  110.  §  24,  which  authorizes 
such  bills  to  be  filed  in  the  name  of  the  con- 
servator, was  amended  by  making  the  con-- 
servator  a  co-complainant,  it  was  a  mere  ir- 
regularity to  let  stand  the  name  of  the  lunatic 
as  a  complainant. 

2.  Grantor  executed  two  deeds,  and  a  will  re- 
ferring to  them;  his  declared  object  being  that 
the  grantees,  who  were  beneficiaries  under  the 
will,  should  take  possession  of  the  lands  con- 
veyed, on  the  grantor's  decease,  without  ex- 
pense of  probate.  The  deeds  and  the  will  were 
placed  in  an  envelope,  and  delivered  to  the  at- 
torney who  had  drawn  them,  who  subsequent- 
ly returned  them  to  the  grantor,  at  the  latter's 
own  request.  A  short  time  later  he  conveyed 
lands  included  in  one  of  the  deeds.  His  health 
failing,  he  went  to  a  health  resort,  where,  be- 
coming insane,  he  executed  a  power  of  attor- 
ney to  his  partner,  who  went  to  grantor's  for- 
mer residence,  and  took  the  deeds,  and  deliv- 
ered them  to  one  of  the  grantees,  who  shortly 
recorded  them.  Bdd,  that  it  was  the  grantor's 
intention  that  the  deeds  should  take  effect  only 
at  his  death. 

3.  In  such  case,  the  power  of  attorney  being 
void  because  of  the  grantor's  mental  incapacity, 

1  Rehearing  denied  December  15,  189S. 


the  delivery  of  the  deeds  by  his  attorney  was 
also  void. 

4.  A  power  of  attorney  to  care  for  and  con- 
serve the  principal's  property  interests,  thongh 
broad  and  general  in  terms,  does  not  authorize 
the  agent  to  deliver  deeds  executed  by  his  prin- 
cipal, intending  that  they  shoold  take  effect 
only  as  a  testamentary  disposition  of  his  prop- 
erty. 

5.  Where,  pending  a  bill  to  cancel  of  record  a 
deed  to  two  co-defendants,  one  of  them  quit- 
claimed all  interest  to  the  other  co-defendant, 
the  bill  making  no  reference  to,  or  specific 
prayer  regarding,  the  latter  conveyance,  a  de- 
cree that  it  also  should  be  canceled  is  proper, 
under  a  prayer  for  such  general  relief  as  the 
"case  may  require." 

Error  to  circuit  court,  Qmndy  county;  H. 
M.  Trimble,   Judge. 

Bill  by  C.  G.  Bulkley,  conservator  of  Isaac 
McCSun  and  another  against  John  O.  Mc- 
Clun  and  others.  There  was  a  decree  for 
complainantB,  and  defendant  John  G.  McClun 
appeals.    Atfirmed. 

E.  Sanford  and  T.  M.  Noble,  for  plaintiff 
in  error,  a  O.  Stough  and  W.  T.  Dillon,  for 
defendants  In  error. 

BOGGS,  J.  This  is  an  appeal  from  a  decree 
In  chancery  entered  in  the  circuit  court  of 
Grundy  county,  vacating  and  canceling  a 
warranty  deed  purporting  to  have  been  exe- 
cuted by  one  Isaac  McClun  to  the  plaintiff  in 
error  and  his  mother,  Lydia  J.  McClun,  and 
to  convey  to  said  grantees  the  N.  W.  %  of 
section  16,  township  31  N.,  range  8  E.  of  the 
third  P.  M.  In  the  said  Grundy  county.  The 
decree  was  granted  upon  a  bill  which  alleged 
It  was  not  the  Intention  of  the  grantor,  at 
the  time  of  the  execution  of  the  said  deed, 
that  the  same  should  be  delivered  or  should 
become  effective;  that  it  was  never  delivered 
by  the  grantor,  but  was  retained  by  him  until 
he  became  insane  and  utterly  incapacitated 
to  comprehend  or  transact  affairs  of  business; 
and  that,  after  he  was  so  stricken  with  in- 
sanity and  so  incapacitated,  the  deed  was 
fraudulently  placed  In  the  possession  of  the 
defendants  to  the  bill.  The  Insane  person 
was  a  resident  of  the  state  of  Kansas,  and 
the  defendant  in  error  Bulkley  was  his  con- 
servaur,  by  virtue  of  an  appointment  made 
by  the  probate  conrt  of  Republic  county,  Kan. 
The  bill  styled  the  complainant  therein. 
"Isaac  McClun,  by  a  G.  Bulkley,  conservator 
and  guardian."  Section  41  of  chapter  86  of 
the  Revised  Statutes  of  1881,  entitled  "Luna- 
tics," etc.,  authorizes  a  suit  In  behalf  of  a  non- 
resident insane  person  to  be  prosecuted  in 
the  name  of  the  conservator  of  such  insane 
person;  and,  for  the  reason  that  the  com- 
plainant in  this  bill  was  not  so  styled,  the 
defendants  thereto  moved  the  court  to  dis- 
miss the  suit  for  want  of  jurisdiction.  The 
court  granted  a  cross  motion  to  amend  the  bill 
so  as  to  make  "C.  G.  Bulkley,  conservator  and 
guardian  of  said  Isaac  McClun,  an  insane 
person,"  a  co-complainant  in  the  bill,  and, 
such  amendment  being  made,  denied  the  mo- 
tion to  dismiss.  Section  24  of  chapter  110, 
entitled    "Practice,"   authorized   the   amenJ- 
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ment  introducing  the  conservator  as  a  party 
complainant  in  bia  own  name.  Retaining  the 
Insane  person  by  the  said  conserrator  as  a 
party  was  but  an  Irregularity,  not  an  error 
of  reversible  character. 

In  the  view  we  take  of  the  case,  It  is  not 
necessary  that  we  should  discuss  alleged  er- 
roneous rulings  of  the  chancellor  with  refer- 
ence to  the  admissibility  of  certain  testimony, 
for  the  reason  that,  excluding  such  testimony 
from  consideration,  we  find  the  decree  amply 
supported  by  other  proof  In  the  record.  The 
facts  established  by  the  testimony  not  object- 
ed to  are  that  the  said  Isaac  McClun  on  the 
23d  day  of  March,  1883,  executed  a  will  and 
two  deeds.  One  of  the  deeds  (the  one  here 
in  controversy)  purported  to  convey  the  tract 
of  land  here  involved  to  Lydla  J.  McClun  dur- 
ing the  minority  of  the  plalntifC  In  error,  and 
to  the  plaintiff  in  error  in  fee  when  he  should 
arrive  at  the  age  of  21  years,  and,  should  he 
not  survive  to  reach  that  age,  to  the  said  Lyd- 
la 3.  McClun  In  tee.  The  other  deed  pur- 
ported to  convey  to  the  same  parties,  and 
upon  the  same  terms  and  conditions,  certain 
lots  in  tiie  town  of  Scandla,  Kan.  The  Will 
recited  the  execution  of  the  said  two  deeds, 
and  provided  for  the  Ulce  disposition  of  the 
property  at  the  death  of  the  testator.  The 
attorney  who  drew  the  will  and  the  deeds,  and 
as  notary. took  the  acknowledgment  to  the 
deeds,  testified  the  said  Isaac  McQun  talked 
with  him  freely  before  the  instruments  were 
prepared,  and  that  his  object  in  making  the 
deeds  and  the  will,  and  specifying  the  deeds 
in  the  wlU,  wa9  to  enable  the  grantees  in  the 
deeds  and  legatees  In  the  will  to  take  pos- 
session of  the  lands  without  the  delay  and 
expense  of  probating  the  will.  The  will  and 
the  deeds  were  placed  in  an  envelope  and 
left  by  the  said  Isaac  McClun  In  the  posses- 
sion of  one  J.  C.  Price,  an  attorney,  for  safe- 
keeping. Price  retained  them  for  some  four 
months,  and  then,  at  the  request  of  the  said 
Isaac  McClun,  delivered  them  to  him.  He 
placed  them.  Inclosed  In  the  same  envelope, 
in  his  trunk,  which  he  kept  In  an  hotel  in 
Scandia.  On  the  22d  day  of  August,  1883, 
the  said  Isaac  McClnn  sold  and  conveyed  to 
one  Andrew  Berggen  the  lots  in  the  town  of 
Scandia  which  were  described  In  said  will  and 
one  of  the  said  deeds,  but  left  undisturbed 
In  the  envelope  the  deeds  and  the  will.  Soon 
after,  and  in  the  fall  of  the  same  year  In 
which  the  deeds  and  the  will  were  signed, 
said  Isaac  went  to  Manitou,  Colo.,  leaving  the 
tnmk  containing  the  deeds  and  the  will  re- 
maining in  the  hotel  In  Scandia.  We  find 
testimony  in  the  record  indicating  that  his 
mind  was  not  always  in  a  healthy  condition 
at  periods  prior,  to  the  date  the  deeds  and 
the  win  were  made,  nor  was  his  general 
health  good;  but  he  engaged  actively  and 
successfully  in  the  management  of  his  busi- 
ness affairs,  and  accumulated  considerable 
property.  He  was  under  the  care  of  a  physi- 
cian, and  -was  concerned  about  his  health, 
when  he  made  the  deeds  and  the  will.  It 
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was  because  of  his  physical  afflictions  he 
went  to  Manitou,  hoping  to  receive  benefit 
from  the  water  of  the  springs  at  that  place. 
Soon  after  he  arrived  there  he  engaged  In 
business  as  a  co-partner  of  one  Albert  T.  Ald- 
rich  In  a  small  retail  drug  store.  While  there 
he  indulged  in  the  excessive  use  of  intoxicating 
liquor,  and  peculiarities  of  speech  and  con- 
duct, which  became  more  marked^  were  at- 
tributed to  the  effects  of  liquor.  On  the  Ist 
day  of  September,  1884,  he  started  from  Man- 
itou on  a  trip  to  Scandia,  Kan.  He  stopped 
in  Denver  for  a  few  days,  and  was  there 
overcome  by  his  mental  infirmity  and  became 
helplessly  Insane.  His  partner,  Aldricb,  was 
notified  of  his  condition  about  the  10th  of 
September,  and  came  for  him  and  took  him 
back  to  Manitou  some  five  or  six  days  there- 
after. He  was  oppressed  with  insane  de- 
lusions with  reference  to  the  condition  of  an 
Imaginary  l>ank  which  he  supposed  be  owned 
in  Kansas,  and  imagined  his  business  inter- 
ests in  Kansas  were  threatened  with  serloos 
and  dangerous  complications.  A  few  days 
thereafter,  and  while  under  the  Influence  of 
such  Insane  fears,  a  power  of  attorney  was 
signed  by  him,  bearing  date  September  18, 
1881,  authorizing  said  Aldrich  to  take  general 
control  of  his  affairs  and  business  in  the 
states  of  Kansas  and  Colorado.  Aldrich  had 
been  in  Manitou  but  a  few  months  when  Mc- 
Oun  came  there,  was  the  owner  of  no  prop- 
erty, and  contributed  no  money  to  the  capital 
of  the  firm.  McClnn  was  the  owner  of  pov- 
erty of  considerable  value  in  Kansas;  having 
at  one  time  been  a  banker,  and  engaged  also 
In  other  important  business  occupations  Aid- 
rich  at  once  proceeded  to  Kansas,  taking  with 
him  the  power  of  attorney.  He  arrived  In 
Scandia,  secured  the  trunk  which  McClun  had 
left  at  the  hotel,  opened  it,  and  took  there- 
from the  envelope  containing  the  will  made  by 
Mcdon,  and  also  the  two  deeds  before  men- 
tioned. On  the  27tb  day  of  September,  1884, 
Aldrich  gave  to  Mrs.  Lydla  McGlun  the  deed 
for  the  land  in  controversy,  which  he  found 
in  the  envelope  in  the  trunk,  at  the  same 
time  giving  her  information  as  to  the  condi- 
tion of  said  Isaac,  it  appears  in  the  testi- 
mony of  Mrs.  Lydla  J.  McClun  that  Aldrich 
told  her  when  he  gave  her  the  deed  that 
Isaac  was  "ailing."  The  defendant  in  error 
contends  that  she  testified  that  he  told  her 
that  Isaac  was  insane,  and  that  the  word 
"Insane"  appeared  in  the  transcript  made  by 
the  shorthand  reporter  ot  her  testimony,  but 
had  been  erased,  and  the  word  "ailing"  in- 
serted in  its  stead.  The  testinnmy  of  the 
shorthand  reporter,  which  is  preserved  In  the 
record,  tends  strongly  to  support  the  defend- 
ant In  error  in  this  contention.  On  the  next 
day  after  she  received  the  deed,  Mia  McClun 
proceeded  by  rail  to  Manitou,  where  she  re- 
mained three  or  four  days,  during  which  time 
Isaac  signed  an  instrument  revoking  the 
power  of  attorney  to  Aldricb.  On  the  3d  day 
of  October,  1884,  Mrs.  Mcaun  and  Aldrich 
stai-ted  back  to  Scandia  with  Isaac.    On  the 
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lOth  day  of  October  she  filed  in  the  probate 
court  of  Republic  connty,  Kan.,  a  complaint 
In  writing,  verified  by  her  oath,  Informing 
the  court  that  said  Isaac  was  a  lunatic  and 
of  unsound  mind,  and  praying  that  he  might 
be  80  adjudged.  A  Jury  was  impaneled  In 
said  court,  and  the  eaid  Isaac,  upon  the  testi- 
mony of  the  said  Lydla  J.  McGinn  and  others, 
was  adjudged  Insane,  and  Mrs.  McClun  waa 
appointed  his  conservator.  Said  Isaac  contin- 
ues to  be  insane.  Mrs.  McGinn  continued  to 
act  In  the  capacity  of  conservator  until  Octo- 
ber>  1885,  when  the  court  ordered  that  she  be 
removed,  and  the  defendant  In  error  appoint- 
ed In  her  place  and  stead.  It  appeared  that 
Mrs.  McClun  retained  the  deed  which  she  re- 
ceived from  Aldrlch  until  after  she  returned 
from  Manltou  with  Isaac.  She  caused  it  to  be 
sent  to  the  recorder,  of  Grundy  county.  111., 
by  mall,  where  it  arrived  and  was  filed  for 
record  on  the  14th  day  of  October.  The  ex- 
act time  when  she  caused  it  to  be  mailed 
does  not  appear,  but  it  seems  most  probable 
that  it  was  still  in  her  possession  when  She 
filed  the  petition  for  an  inquisition  as  to  the 
lunacy  of  Isaac.  At  this  time  the  plaintiff  in 
error  was  of  the  age  of  15  years.  The  prem- 
ises in  controversy  have  been  in  the  posses- 
sion of  the  said  Mrs.  McClun  and  the  plalntifF 
in  error  since  the  date  of  the  recording  of 
the  deed,  ■  and  they  have  enjoyed  the  rents 
and  profits  during  all  that  time. 

We  do  not  think  a  careful  consideration  of 
the  facts  established  by  the  evidence  as  pre- 
served in  the  record  leaves  the  intention  and 
purpose  of  the  said  Isaac  McClun  at  the  time 
of  the  execution  of  the  deeds  at  all  in  doubt. 
His  design  waa  to  make  a  disposition  of  his 
property,  to  take  effect  only  in  the  event  of 
his  death.  The  deeds  and  the  will  were  exe- 
cuted together,  and  the  purpose  which  influ- 
enced the  execution  of  the  deeds  was  but  to 
render  more  certain  and  effective  the  testa- 
mentary provisions  of  his  will.  The  deeds 
did  not  pass  from  the  control  of  the  grantor, 
and  there  is  nothing  to  Indicate  that  it  was 
his  intention  or  desire  that  he  should  lose 
dominion  and  power  over  them,  or  that  his 
right,  interest,  or  title  in  any  of  the  property 
mentioned  in  either  of  the  deeds  and  the  will 
shonid  be  in  any  respect  abridged  or  affected 
by  reason  of  the  execution  of  the  instru- 
ments. He  regarded  his  rights  in  and  his 
power  over  the  premises  the  same  after  as 
before  the  execution  of  the  deeds,  which  is 
unmistakably  manifested  by  the  subsequent 
sale  of  the  town  property  in  the  town  of 
Scandia.  It  was  clearly  proven  that  he  was 
in  a  condition  of  irresponsible  insanity  when 
he  executed  the  power  of  attorney  to  Aid- 
rich.  Though  broad  and  general  in  its  terms 
as  to  the  powers  vested  by  it  in  Aldrich,  the 
power  of  attorney  cannot  be  construed,  even 
had,  the  maker  thereof  been  sane  when  It 
was  executed,  to  authorize  Aldrich  to  take 
the  envelope  which  contained  the  will  and 


the  two  deeds,  and  to  deliver  tbe  deed  for 
the  Grundy  county  land  to  Mrs.  McGinn.  The 
authority  granted  by  the  power  of  attorney, 
if  any  was  granted,  had  reference  to  the  care, 
management  and  preservation  of  the  estate 
of  the  maker,  and  not  to  a  testamentary  dis- 
position thereof.  But  we  think,  aside  from 
this,  the  power  of  attorney  was  wholly  void 
because  of  the  mental  incapacity  of  tbe  mak- 
er. The  better  view  of  the  testimony  is  that 
Mrs.  McClun  was  Informed  of  this  mental  in- 
capacity when  the  deed  was  placed  In  her 
hands,  but,  whether  she  was  so  advised  or 
not,  she  parted  with  nothing  as  consideration 
for  the  delivery  of  the  deed,  and  gained  noth- 
ing by  it,  tf  the  delivery  was  not  tbe  rational 
act  of  the  maker  of  the  deed.  We  have  re- 
peatedly held— Indeed,  it  is  fundamental  law 
—that  delivery  Is  as  essential  to  the  validity 
of  a  deed  as  the  act  of  signing  or  acknowl- 
edging it,  and  that  without  delivery  a  deed 
is  void.  The  pcoof  here  is  not  only  that  the 
deed  was  not  delivered'  by  the  grantor,  but 
It  clearly  manifests  that  it  was  never,  daring 
his  rational  moments,  his  intention  tbat  tbe 
deed  should  at  once  become  operative,  or 
that  it  should  pass  from  his  control  dnring 
his  lifetime.  The  delivery  of  the  deed  by 
Aldrich  to  Mrs.  McClun,  if  not  fraudnlent, 
was  wholly  unauthorized  and  void.  Not  hav- 
ing been  delivered,  the  deed  did  not  operate 
to  transfer  the  title  from  the  insane  man,  and 
the  chancellor  correctly  decreed  that  It  be 
canceled  of  record. 

After  th6  bill  had  been  filed,  but  before  It 
had  been  amended  by  changing  the  style  of 
the  plaintiff,  as  hereinbefore  stated,  tbe  said 
Lydla  J.  McGinn,  who  was  a  defendant  to  tiie 
bill,  executed  and  delivered  to  the  plaintiff 
In  error  a  quitclaim  deed  conveying  to  him 
all  Interest  she  had  in  the  land.  The  decree 
orders  that  the  quitclaim  deed  shall  also  be 
canceled.  The  bill  makes  no  allegation  with 
reference  to  that  deed,  and  does  not  pray  the 
relief  granted  with  reference  to  it.  The  can- 
cellation thereof  in  the  condition  of  the  plead- 
ings is  assigned  as  for  error.  The  plaintiff 
in  error  and  Mrs.  McClun  were  named  as  tbe 
grantees  In  the  deed  which  the  bill  prayed 
should  be  canceled.  They  were  both  made 
parties  defendant  to  the  bill.  The  amend- 
ment simply  effected  a  change  In  the  style  of 
the  complainant,  and  had  no  effect  to  de- 
prive the  court  of  Jurisdiction  it  pKissessed 
over  the  defendants  to  the  bill.  The  evi- 
dence disclosed  that  pending  tbe  litigation 
the  defendant  Lydla  3.  McClun  had  conveyed 
to  her  °  co-defendant  all  possible  interest  In 
the  land  which  was  the  subject-matter  of 
the  litigation.  The  bill  contained  a  general 
prayer  "for  such  other  and  further  relief  In 
the  premises  as  the  nature  of  the  case  may 
require."  It  was  not  error  to  decree  that  the 
deed  made  pending  the  litigation  sbonld  be 
canceled.  The  decree  of  the  circuit  conrt  Is 
affirmed.    Decree  affirmed. 
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WABASH  R.  CO.  t.  BONGSLET. 
(Supreme  Coart  of  Illinois.    Feb.  17.  1899.) 

RaILHOADS  — TRESPiiSBEBS  —  EjKCTIOX  —  ISJUKT  — 
IdABILITT — NBOLiaENCE— IN8THDCTION8. 

1.  A  railroad  Is  liable  to  a  trespasser  for  in- 
juries sustained  by  his  ejection  only  when  such 
injuries  result  from  the  wanton  or  willful  act 
of  its  servants:  and  a  charge  authoriiing  re- 
covery if  defendant's  servants  failed  to  exercise 
due  care  in  such  ejection  was  erroneous. 

2.  In  an  action  for  the  ejection  of  a  tres- 
passer from  a  railroad  train,  where  the  declara- 
tion did  not  charge  negligence,  but  alleged  that 
plaintiff  was  injured  by  uie  willful  and  wanton 
acts  of  defendant's  servants,  instructions  au- 
thorizing a  verdict  for  plaintiff  "if  the  jury 
believed  •  •  •  defendant  was  guilty  of  the 
negligence  charged  in  the  declaration"  were  er- 
ror. 

Appeal  from  appellate  court.  Third  district 
Action  by  Alexander  Kingsley  against  the 
Wabash  Ballroad  Company.  From  a  judg- 
ment for  plaintiff,  which  was  atUrmed  by  the 
appellate  court  (78  111.  App.  236),  defendant 
appeals.    Reversed. 

This  was  ail  action  brought  by  Alexander 
Kingsley  agahist  the  Wabash  Railroad  Com- 
pany to  recover  for  an  Injury  received  from 
being  put  off  a_  freight  train  running  on  the 
defendant's  road.  The  declaration  contained 
two  counts.  In  the  first  count  it  is  averred 
that,  plaintiff  lielng  on  a  certain  car  of  a 
freight  train  on  defendant's  road,  the  con- 
ductor of  said  train  came  to  the  plaintiff, 
and  ordered  him  to  alight  therefrom;  that 
plaintiff  told  said  conductor  that  be  could  not 
obey  said  command  on  account  of  the  speed 
of  the  train,  and  that  the  plaintiff  then  and 
there  offered  to  pay  hia  fare  to  said  conductor: 
that  the  said  conductor,  in  a  willful  and  wan- 
ton manner,  used  threatening  language  to- 
wards and  against  the  plaintiff,  and  then  and 
there  made  an  attack  on  the  person  of  the 
plaintiff,  and  with  force  and  violence  then 
and  there  attempted  to  throw  and  force  plain- 
tiff from  said  car  and  train,  whereupon,  in 
fear  of  bis  life  if  he  were  so  thrown,  and  to 
escape  being  thrown,  he  stated  to  said  con- 
ductor that,  if  he  (said  conductor)  would  not 
throw  and  force  said  plaintiff  from  said  train, 
he  (the  plaintiff)  would  get  off  of  said  train; 
and  plaintiff  avers  that  he  did  so  get  off  said 
train  while  it  was  running  in  the  rapid  man- 
ner aforesaid,  by  reason  of  the  threats  and 
intimidations  of  said  conductor,  and  to  avoid 
being  thrown  off  as  aforesaid,  and  for  no 
other  reason  or  cause  whatever;  that,  in  so 
getting  off,  plaintiff  used  ordinary  care  for 
his  own  safety,  but  was  thrown  with  great 
force  and  violence  upon  the  ground,  and  re- 
ceived great,  serious,  and  permanent  injuries, 
etc.  The  second  count  is  substantially  like 
the  first  To  the  declaration  the  defendant 
pleaded  the  general  issue,  and  on  a  trial  be- 
fore a  jury  the  plaintiff  obtained  a  verdict 
and  judgment  for  $700,  which,  on  appeal,  was 
affirmed  in  the  appellate  court  The  appel- 
late court  granted  a  certlBcate  of  importance, 
and  allowed  an  appeal  to  this  court 


Geo.  B.  Burnett,  for  appellant  John  Sta- 
pleton,  for  appellee. 

CRAIG,  3.  (after  stating  the  facts).  It  ap- 
pears from  the  record  that  while  a  freight 
train  of  a{)pellant  running  from  Springfield 
to  Decatur,  was  stopped  at  the  Illinois  Cen- 
tral Railroad  crossing,  about  three  miles  east 
of  Springfield,  appellee  and  two  other  per- 
sons who  were  with  him  boarded  a  fiat  car, 
and  took  seats  behind  an  oil  tank  on  the  car. 
This  train  made  no  regular  stops  between 
Springfield  and  Decatur,  and  carried  no  pas- 
sengers. The  conductor  of  the  train,  who 
was  standing  on  the  top  of  a  box  car,  saw 
appellee  and  his  companions  get  on  the  train, 
and  walked  down  where  they  were,  and  or- 
dered them  to  get  off.  The  testimony  of  ap- 
pellee and  his  two  companions'  was,  in  sub- 
stance, that  "they  were  put  off  the  train,  by 
force  and  intimidation,"  while  it  was  run- 
ning at  a  high  rate  of  speed,  while  the  evi- 
dence of  the  conductor  and  other  trainmen 
was  that  the  train  was  a  heavy  train,  had 
just  started,  and  was  running  slow,  and  that 
no  force  or  intimidation  whatever  was  used. 
The  declaration  charged  "that  the  injury  to 
appellee  was  willfully  infiicted,"  and  his  evi- 
dence tended  to  support  that  averment;  while 
the  testimony  on  behalf  of  appellant  as  to 
what  occurred  at  the  time,  and  as  to  the 
speed  of  the  train,  tended  to  prove  "that 
what  was  done  by  appellant's  servants,  at 
most  could  not  be  deemed  to  be  anything 
more  than  negligence." 

Under  the  facts  as  disclosed  by  the  evi- 
dence. In  order  to  enable  the  jury  to  arrive 
at  a  correct  result,  it  was  necessary  that  the 
instructions  should  be  accurate.  At  the  re- 
quest of  the  plaintiff,  the  court  gave  to  the 
jury  four  instructions,  three  of  which— the 
first  second,  and  fourth— are  claimed  to  be 
erroneous.  They  are  as  follows:  (1)  "The 
court  instructs  you  that  even  If  you  do  be- 
lieve, from  the  evidence,  that  the  plaintiff 
had  no  right  on  that  train,  and  the  conductor. 
In  disdiarge  of  his  duty  as  manager  of  the 
train,  undertook  to  put  him  off,  the  law  re- 
quires the  conductor  to  act  In  a  prudent  man- 
ner,—to  exercise  due  care  for  the  safety  of 
the  plaUitiff ;  and  if  he  failed  to  do  so,  and  in 
consequence  the  plaintiff  was  injured,  the 
defendant  is  liable."  (2)  "The  court  Instructs 
the  jury  that  if  you  believe,  from  the  evi- 
dence, that  the  defendant  is  guilty  of  the 
negligence  charged  in  the  declaration,  and 
that  the  plaintiff,  while  in  the  exercise  of 
ordinary  care  for  his  personal  safety,  was  In- 
jured as  alleged  in  the  declaration,  then  you 
should  find  the  defendant  guilty,  and  assess 
plaintiff's  damages  at  whatever  you  may  be- 
lieve, from  the  evidence,  the  plaintiff  has  sus- 
tained." (4)  "The  court  Instructs  the  jury 
that  if  you  believe,  from  the  evidence,  that 
the  defendant  is  guilty  of  the  negligence 
charged  in  the  declaration,  and  that  the  plain- 
tiff was  Injured  as  in  the  declaration  alleged, 
and  that  the  plaintiff,  at  the  time  of  the  In- 
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Jury,  was  In  the  exerdse  of  ordinary  care  for 
his  own  personal  safety,  then  you  should  find 
for  the  plaintiff." 

In  regard  to  the  first  Instruction,  upon  an 
examination  of  the  declaration  and  the  evi- 
dence, It  will  be  found  that  there  is  no  claim 
In  either  that  appellee  was  a  passenger  upon 
the  train.  The  rights  of  the  parties  are  there- 
fore to  be  determined  upon  the  fact  conceded 
that  appellee  was  wrongfully  on  appellant's 
train  when  expelled,— that  be  was  a  tres- 
passer. As  a  general  rule,  a  railroad  com- 
pany owes  no  duty  to  people  who  trespass 
upon  its  cars,  except,  of  course,  Its  servants 
have  no  right  to  wantonly  or  vrillfully  injure 
them.  3  Elliott,  R.  R.  f  1255;  Railway  Co. 
V.  Brooks,  81  HI.  245;  Railroad  Co.  v.  Mehl- 
sack,  131  HI.  61,  22  N.  B.  812.  In  the  case 
last  cited,  the  duties  of  a  railroad  company 
to  its  passengers,  and  to  persons  who  are  tres- 
passers on  its  trains,  are  considered.  It  is 
there  said  (page  64,  131  111.,  and  page  812,  22 
N.  B.):  "A  common  carrier  of  passengers  is 
not  under  the  same  obligation  as  to  care  and 
diligence  In  guarding  against  injuries  to 
strangers,  and  especially  to  trespassers,  that 
It  is  In  guarding  against  injuries  to  passengers. 
His  duty  to  the  latter  involves  the  use  of 
the  utmost  care  and  diligence  which  can  be 
bestowed  by  human  skill  and  foresight,  and  is 
enforced  by  the  highest  considerations  of  pub- 
lic policy;  bnt,  as  to  the  former,  his  duty 
rests  merely  upon  grounds  of  general  hu- 
manity and  respect  for  the  rights  of  others, 
and  requires  him  to  so  perform  the  transpor- 
tation service  as  not  wantonly  and  carelessly 
to  be  an  aggressor  towards  third  persons, 
whether  such  persons  are  on  or  off  the  yefaicle. 
Schouler,  BaJhn.  &  Carr.  {  620.  In  Railway 
Co.  T.  Beggs,  85  HI.  80,  we  held  that  a  person 
fraudulently  riding  on  a  free  pass  issued  to 
another,  and  not  transferable,  was  not  a  pas- 
senger, and  that  the  railroad  company  would 
only  be  held  liable  for  gross  negligence  which 
would  amount  to  willful  Injury."  In  the  case 
cited,  an  instruction  was  given  in  behalf  of 
the  plaintiff,  as  follows:  "If  the  Jury  believe 
from  the  evidence  that  the  [daintiff,  while  in 
the  exercise  of  ordinary  care,  and  without 
negligence  on  his  part,  was  Injured  by  negli- 
gence of  the  defendant,  as  alleged  In  the  dec- 
laration, then  the  jury  should  find  the  defend- 
ant guilty,  and  assess  the  plaintiff's  damages." 
This  instruction  the  court  held  to  be  erro- 
neous, upon  the  ground  that  it  required  a  ver- 
dict of  guilty  upon  mere  proof  that  the  In- 
jury complained  of  was  caused  by  the  negli- 
gence alleged  in  the  declaration,  irrespective 
of  whether  the  plaintiff  was  a  passenger  or  a 
mere  trespasser,  although  the  negligence  al- 
leged was  such  as  would  render  a  carrier 
liable  only  in  case  of  Injury  to  a  passenger. 
Under  the  rule  annoimced.  It  is  manifest  that 
the  first  instruction  was  erroneous.  Here  the 
declaration  is  predicated  upon  the  ground  that 
plaintiff  was  a  trespasser,  and  that  his  injury 
resulted  from  the  wanton  and  willful  act  of 
the  servants  of  the  railroad  company;    and 


yet,  under  the  Instruction,  If  the  servants  of 
appellant  failed  to  exercise  due  care,  the  jury 
were  informed  that  the  plaintiff  could  recover. 
The  plaintiff  behig  a  trespasser  on  the  appel- 
lant's trahk,  he  could  not  recover  unless  the 
act  resulting  in  his  expulsion  from  the  train 
by  the  servants  of  appellant  was  wanton  or 
willful;  but  the  instruction  tells  tbe  Jury 
that  a  recovery  may  be  had  if  the  servants 
of  appellant  failed  to  exercise  due  care  for 
the  safety  of  the  plaintiff.  The  obligation 
imposed  by  the  instruction  was  one  which  the 
appellant  owed  alone  to  a  passenger,  and  the 
court  erred  in  informing  the  Jury  that  the  rail- 
road company  owed  the  same  duty  to  one  who 
was  a  trespasser  on  the  train. 

In  regard  to  the  second  and  fourth  instruc- 
tions, it  will  be  seen  upon  examination  that 
they  authorize  a  verdict  for  the  plaintiff  if 
the  Jury  believe,  from  the  evidoice,  that  de- 
fendant is  guilty  of  the  negligence  charged 
in  the  declaration.  The  declaration  did  not 
contain  a  charge  of  negligence.  The  act  char- 
ged upon  which  a  recovery  was  asked  was 
willful  and  wanton,  and  under  the  rule  laid 
down  in  Railroad  Go.  v.  Dickson,  86  lU.  431, 
no  recovery  could  be  had,  under  the  dedaia- 
tion,  for  mere  negligence.  Iji  that  case  the 
wrong  charged  in  the  second  count  of  the 
declaration  was  that  the  servants  of  the  de- 
fendant caused  the  whistie  to  be  sounded  in 
sharp,  shrill,  loud  sounds,  "needlessly  and 
recklessly,  willfully,  wantonly,  and  malicions- 
ly."  In  considering  the  right  of  recovery  un- 
der that  count,  the  court  said  (page  435): 
"Under  the  second  count  the  plaintiff  could 
not  recover  upon  proof  of  mere  negligence  on 
the  part  of  defendant.  No  recovery  could 
be  had  under  that  count  without  proof  that 
the  sounding  of  tbe  whistle  In  the  manner 
charged  waa  done  needlessly,  and  either  wan- 
tonly, recklessly,  willfully,  or  maliciously." 
We  think  these  instructions  were  calculated  to 
mislead  the  jury.  For  the  error,  therefore, 
in  giving  the  three  instructions  mentioned, 
the  judgments  of  the  appellate  and  circuit 
courts  will  be  reversed,  and  the  caase  wfU  be 
remanded.    Reversed  and  remanded. 


an  IIL  sw) 
PEASE  V.  li.  FISH  FURNITURE  CO.* 
(Supreme  Court  of  Illmois.    Oct  24,  1898.) 

ChATTKL    MoRTOAOKS— HOSBASD    and    WlFB— Ao- 

KNOWLEDGHBNT    BEFOBB    JOSTICB — EF- 
TECT  OF  InCORRKOT  EsTKT. 

1. 2  Starr  &  C.  Ann.  St.  (2d  Ed.)  p.  2773, 
$  2,  requiring  both  husband  and  wife  to  join  in 
a  chattel  mortgage  on  the  household  goods  of 
either,  does  not  prevent  a  wife  from  pur- 
chasing household  goods,  and  giving  a  valid 
mortgage  on  them  in  her  own  name  to  secure 
the  price. 

2.  Under  the  statute  requiring  a  justice  be- 
fore whom  a  chattel  mortgage  is  acknowledged 
to  enter  on  his  doclvet  the  names  of  mortgagor 
and  mortgagee,  and  a  description  of  the  prop- 
erty, the  entry  of  "L.  Fish"  as  mortgagpe,  in- 
stead of  the  "L.  Fish  Furniture  Company,"  and 

1  Rehearing  denied  December  13,  1888. 
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of  a  substantially  correct  description  of  the 
property,  cannot  prejudice  the  rights  of  mort- 
gagee. 

Error  to  appellate  cotirt.  First  district 
Replevin  by  the  L.  Fish  Furniture  Company 
against  James  Pease.  From  a  judgment  of 
the  appellate  court  (70  Dl.-  App.  138),  affirming 
a  Judgment  for  plaintiff,  defendant  brings 
error.  The  appellate  court  granted  a  certlfl- 
cate  of  Importance.    Affirmed.    • 

This  was  an  action  ot  replevin  brought  by 
the  li.  Fish  Furniture  Company  against  James 
Pease,  sheriff  of  Cook  county,  to  recover  cer- 
tain furniture,  fully  described  in  the  affidavit 
upon  which  the  action  was  brought  The  dec- 
laration was  In  the  usual  form,  to  which  the 
defendant  pleaded  non  ceplt  non  detinet,  and 
one  other  plea.  In  which  he  alleged  that  on 
the  6th  day  of  February,  1885,  one  Hayes  re- 
covered a  Judgment  In  the  circuit  court  of 
Cook  coimty  against  Abby  Plnkston  for  $558.- 
75,  upon  which  execution  was  Issued  and 
placed  In  his  hands  as  sheriff,  commanding  him 
to  make  said  sum  of  money,  costs,  and  Interest 
out  of  the  property  of  said  Abby  Plnkston; 
that  under  and  by  virtue  of  said  execution, 
he  took  the  goods  and  chattels  described  In 
plaintiff's  declaration  as  the  property  of  Abby 
Phakston;  that  the  property  taken  was  the 
property  of  Abby  Plnkston,  and  not  the  prop- 
erty of  the  plaintiff.  To  the  defendant's  pleas 
the  plaintiff  ffied  replications,  and,  on  a  trial 
before  a  Jury,  the  court  instructed  the  Jury 
to  retium  a  verdict  In  favor  of  the  plaintiff, 
which  they  did,  and  the  court  entered  Judg- 
ment on  the  verdict  The  defendant  appealed 
to  the  appellate  court  which  affirmed  the  judg- 
ment but  granted  a  certificate  of  Importance. 

S.  W.  McCasIln  and  aifford  &  More,  for 
plaintiff  In  error.  Hofhelmer  &  Pflaum,  for 
defendant  In  error. 

CRAia,  J.  (after  stating  the  facts).  There 
Is  no  controversy  In  regard  to  the  facts  In  this 
case.  The  plaintiff  In  error  claims  the  right 
to  hold  the  property  under  an  execution 
against  Abby  Plnkston,  while,  on  the  other 
hand,  the  defendant  In  error,  the  L.  Fish 
Furniture  Company,  claims  the  property  under 
two  chattel  mortgages  executed  by  Abby 
Plnkston,  which  were  acknowledged  and  re- 
corded prior  to  the  time  the  execution  was 
issued  and  delivered  to  the  sheriff.  It  appear- 
ed from  the  evidence  that  the  L.  Fish  Furni- 
ture Company  was  a  dealer  In  furniture  on 
what  Is  called  the  "Installment  plan,"  and  on 
the  12th  day  of  September,  1891,  sold  the 
furniture  In  controversy  to  Abby  Plnkston. 
While  the  goods  were  still  In  the  possession 
and  place  of  business  of  the  defendant  in  error, 
and  to  secure  the  purchase  price,  Abby  Plnk- 
ston made,  executed,  acknowledged,  and  deliv- 
ered to  defendant  In  error  two  sets  of  promis- 
sory notes  and  two  chattel  mortgages,  which 
were  duly  recorded.  It  Is,  however,  contend- 
ed by  the  appellant— First,  that  the  property 
sought  to  be  covered  by  the  mortgages,  and  by 
each  of  them,  is  "household  goods,"  and  the 


husband  of  the  mortgagor  did  not  Join  In  the 
mortgages;  and,  second,  that  there  was  no 
entry  of  these  mortgages,  or  either  of  them, 
upon  the  docket  of  Justice  Lyon;  that  for 
these  reasons  the  mortgages  constituted  no 
lien  upon  the  property,  and  the  superior  court 
therefore  erred  to  directing  a  verdict  for  the 
plaintiff. 

In  regard  to  the  first  question,  it  was  ex- 
pressly decided  In  Mantonya  v.  Outfitting  Co., 
172  m.  92,  49  N.  F.  721,  that  a  husband  or 
wife  may  lawfully  purchase  furniture  or 
goods  for  household  purposes,  and  individual- 
ly execute  a  valid  mortgage  upon  the  property 
to  secure  the  purchase  price,  as  was  done  In 
the  present  case.  As  that  case  is  conclusive 
of  the  question  raised,  and  as  our  views  are 
there  fully  expressed.  It  will  not  be  necessary 
to  enter  Into  any  farther  discussion  of  the 
question. 

In  regard  to  the  second  point  relied  upon 
by  plaintiff  in  error,  upon  examination  of  the 
evidence  it  will  be  found  that  the  Justice  be- 
fore whom  the  mortgages  were  acknowledged 
did  make  an  entry  of  the  mortgages  upon  his 
docket  but  it  is  claimed  in  the  argument  that 
the  entry  made  was  Insufficient  The  chattel 
mortgage  record  of  Justice  Lyon  showed  the 
following  entry,  vis.: 

"Mrs.  Abbr  Flnkaton    Cbattal  Hortsage. 
to  Sated  Sept.  12,  1894. 

L.  Flah.  Consideration,  $800. 

Ack'd  and  ent'd  Sept.  U, 
1894." 

Then  follows  a  description  of  the  property 

embraced  in  the  mortgage. 

"tin.  Abbj  Plnkston    Cbattel  Hortsase. 

to  Dated  September  12,  U94. 

I).  Flab.  Conaideratlon,  VB9.B0. 

Ack'd  and  aat'd  September  14.  1894." 

Then  follows  what  purports  to  be  a  list  of 
the  mortgaged  property.  It  will  be  observed 
that  the  name  of  the  mortgagee,  as  entered  on 
the  docket  was  L.  Fish,  when  in  fact  the 
mortgages  were  given  to  the  L.  Fish  Furni- 
ture Company;  and  some  of  the  mortgaged 
property  was  not  oorrectiy  described  by  the 
Justice  in  the  entry  on  his  docket.  The  mort- 
gages were  acknowledged  and  the  certificates 
of  the  Justice  entered  thereon  as  required  by 
the  statute,  and  the  mortgagee  had  no  no- 
tice whatever  that  the  Justice  had  failed  to 
make  an  accurate  entry  upon  his  docket  It 
was  the  duty  of  the  Justice  to  enter  upon  his 
docket  substantially  the  names  of  the  mort- 
gagor and  mortgagee,  and  also  a  description  of 
the  property  contained  in  the  mortgage,  but 
we  do  not  understand  that  there  was  here 
such  a  failure  to  comply  with  the  statute  as 
would  Invalidate  the  mortgages.  The  object 
of  the  statute  requiring  the  justice  before 
whom  a  chattel  mortgage  may  be  acknowl- 
edged to  enter  upon  bis  docket  the  names  of 
the  mortgagor  and  mortgagee,  and  a  descrip- 
tion of  the  property,  was  to  afford  notice  to 
such  persons  as  might  prefer  to  examine  the 
record  of  the  Justice  of  the  peace  within  their 
township  in  preference  to  going  to  the  county 
records.  Here  the  entry  made  by  the  Justice 
showed  clearly  the  name  of  the  mortgagor. 
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amount  of  tbe  two  mortgages,  and  a  substan- 
tial list  of  tbe  property  mortgaged.  The  en- 
try was  ample  to  notify  any  person  who 
might  desire  to  give  the  mortgagor  credit  or 
buy  any  of  her  property  that  she  had  mort- 
gaged the  property.  The  fact  that  the  justice 
had  made  a  mistake  in  the  name  of  the  mort- 
gagee was  of  little  consequence.  The  main 
inquiry  was  whether  Abby  Plnkston  had 
mortgaged  her  property,  and.  If  so,  the 
amount  These  facts  were  fully  disclosed  by 
Jhe  entry  on  the  docket  of  the  justice.  More- 
over, tbe  mortgagee  in  this  case  did  all  that 
could  properly  be  required  to  make  the  mort- 
gages valid  Instruments.  The  mortgages 
■were  drawn  In  proper  form,  duly  acknowl- 
edged as  required  by  statute,  and  placed  on 
record,  and  the  mere  fact  that  the  justice 
failed  to  make  a  proper  entry  on  his  docket 
could  not  invalidate  the  mortgages.  The 
mortgagee  had  no  control  over  tbe  justice  In 
regard  to  the  entry  to  be  made  on  bis  docket, 
and  should  not  be  made  to  suffer  on  account 
of  his  incompetency  or  mistakes.  This  court 
has  held  in  at  least  three  cases  (Cook  v.  Hall, 
1  Gibnan,  575;  Merrick  v.  Wallace,  19  III. 
480;  and  Nottlnger  v.  Ware,  41  UL  24fi)  that 
the  failure  of  the  recorder  of  deeds  properly 
to  record  a  deed  will  not  Invalidate  tbe  title 
of  the  grantee,  who  has  done  all  that  is  re- 
quired of  him  by  law  in  leaving  the  deed  for 
record.  The  principle  decided  in  these  cases 
applies  here.  Tbe  mortgagee  did  all  that 
could  be  required  on  Its  part,  and  It  should 
not  be  prejudiced  by  the  mere  failure  of  the 
justice  of  the  peace  to  make  a  proper  entry 
on  his  docket.  The  judgment  of  the  appellate 
court  will  be  affirmed.    Judgment  affirmed. 


(176  III.  36S) 

ENIQHT  et  al.  v.  POTTQIESBR.i 

(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

Wills —  Conbtkuotion  —  Lire  Estatm— Vbstbd 

RBM*.IN-DBIt8. 

1.  A  testator  devised  his  property  to  his  wife 
for  her  natural  life,  at  her  death  "to  go  to, 
and  be  divided  amongst,  my  children  and  their 
descendants,"  in  equal  shares.  One  of  such 
children  died  ^rior  to  the  death  of  the  widow, 
leaving  survivmg  a  widow.  HM,  that  the  re- 
mainder created  vested,  immediately  on  tes- 
tator's death,  in  his  surviving  children,  subject 
to  the  life  estate  of  testator's  widow,  so  as  to 
give  an  interest  to  the  son's  widow. 

2.  A  will  provided  that,  at  the  death  of  tes- 
tator's wife,  the  estate  should  "go  to,  and  be 
divided  amongst,  my  children  and  their  de- 
scendants." HM,  that  the  interest  which  vest- 
ed at  the  death  of  the  testator  was  not  devest- 
ed, as  to  a  devisee  dying  without  descendants 
daring  the  continuance  of  the  life  estate,  since 
there  was  nothing  in  the  will  on  which  such  a 
supposition   could  be  reasonably  based. 

Appeal  from  circuit  court,  Cook  county;  M. 
F.  Tuley,  Judge. 

Bill  by  Martha  Pottgleser  against  Mary 
Knight  and  others  for  partition.  From  a  de- 
cree In  favor  of  complainant;  defendants  ap- 
Afflrmed. 


1  Rehearing  denied  Deceuibei  14,  1S98. 


William  H.  Bamnm  and  Bamom,  Mott  & 
Bamum,  for  appellants.  D.  C.  Kelleber,  for 
appellee. 

BOG6S,  J.  Olesbert  Pottgleser,  Sr.,  depart- 
ed this  life  testate,  seised  of  certain  real  estate 
In  the  city  of  Chicago.  Tbe  portion  of  bis 
will  necessary  here  to  be  consulted  is  as  fol- 
lows: "I  give,  devise,  and  bequeath  unto  my 
well-beloved  wife,  Barbara  Pottgleser,  the 
buildings  known  as  numbers  368  -and  371 
State  street.  In  Chicago,  in  which  I  ain  now 
carrying  on  business  and  where  I  live,  to- 
gether with  the  business  and  good  will  there- 
of, and  all  furniture,  apparatus,  fixtures, 
household  furniture,  and  all  goods  and  chat- 
tels, in,  about,  and  upon  said  premises,  and 
used  In  carrying  on  said  business,  and  In  and 
about  housekeeping,  at  the  time  of  my  death, 
together  with  the  lots  on  which  the  same  are 
erected,  and  described  as  sublot  1  of  lot  3,  In 
blodc  14,  in  fractional  section  15,  addition  to 
Chicago,  between  Harrison  street  and  Hub- 
bard court,  in  said  city;  to  have  and  to  hold 
the  same  for  the  term  of  her  natural  life,  and 
to  have  and  enjoy  the  rents,  profits,  and  income 
derived  therefrom,  to  and  for  her  own  exclu- 
sive use  and  benefit  as  long  as  she  lives,  and 
upon  and  at  her  death  the  same  to  go  to,  and 
be  divided  amongst,  my  children  and  tbeir  de- 
scendants, in  equal  shares,  the  descendant  oi 
descendants  of  a  deceased  child  to  take  tbe  par- 
ent's share  in  equal  proportions.  All  tbe  rest 
and  remainder  of  my  estate  and  property  I 
give,  devise,  and  bequeath  unto  my  said  chil- 
dren and  their  descendants  In  the  same  pro- 
portions as  above  mentioned  in  reg;ard  to  the 
distribution  of  my  homestead  property:  pro- 
viding, however,  that  If  my  daughter  Mary 
shall  marry  without  tbe  consent,  ot  against 
the  wishes,  of  myself  or  my  wife,  then  tbe 
estate  and  property  coming  to  her  under  this 
will  shall  go  to  her  only  for  the  term  of  her 
natural  life,  and  after  ber  death  to  ber  Issue  in 
fee,  and  In  default  of  issue  to  my  other  chil- 
dren and  their  descendants,  as  above  provided 
for  In  regard  to  my  other  estate." 

Said  testator  left  surviving  him  a  son,  Oles- 
bert, Jr.,  his  widow,  Barbara,  and  tttree  dau^- 
ters.  Glesbert,  Jr.,  intermarried,  and  subse- 
quently departed  this  -life  Intestate,  leaving, 
him  surviving,  Martha,  his  widow,  Barbara, 
bis  mother  (widow  of  Glesbert,  Sr.),  and  three 
sisters,  but  neither  child,  children,  nor  de- 
scendants of  a  child.  Martha,  the  widow  of 
Glesbert,  Jr.,  on  the  theory  that  ber  husband 
was  seised  of  a  vested  remainder  In  the  prem- 
ises and  that  she  Inherited  an  undivided  one- 
half  thereof,  filed  a  bill  in  chancery  praying 
for  a  partition  of  the  premises  mentioned  in 
the  will  of  Glesbert,  Sr.,  subject  to  the  life  es- 
tate of  said  Barbara.  Pending  the  hearing 
of  the  cause  said  Barbara  died,  and  the  coon 
construed  the  remainder  created  by  the  will 
to  be  vested,  not  contingent,  and  entered  a 
decree  of  partition  according  to  tbe  prayer  of 
the  bill,  except  that,  as  the  life  estate  had 
been  terminated,  the  Interests  of  the  parties 
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were  declared  accordingly.  This  Is  an  appeal 
prosecuted  by  tbe  sisters  of  said  Olesbert,  Jr., 
deceased,  to  reyerse  tbe  decree. 

Appellants  contend:  (1)  The  remainders 
created  by  the  wiQ  were  contingent,  and  did 
not  vest  until  after  the  death  of  the  widow 
Barbara,  and  as  said  Glesbert,  Jr.,  did  not  sur- 
vlye  his  mother,  he  was  never  seised  of  title 
or  interest  In  the  premises,  and  hence  the  pe- 
titioner inherited  no  Interest  from  him;  (2) 
if  the  remainder  should  t>e  deemed  vested,  tbe 
interest  so  vested  was  a  determinable  fee, 
liable  to  be  devested  by  the  death  of  the  re- 
mainder-man prior  to  the  termination  of  the 
life  estate,  and  another  fee  substituted. 

The  argument  In  support  of  tbe  first  con- 
tention Is  that  there  is  no  devise  of  the  re- 
mainders except  to  a  class  of  persons  not 
named,  but  described;  tliat  the  devise  Is  only 
to  l)e  found  in  dhrectlons  given  to  divide  the 
premises  at  and  after  the  death  of  the  life  ten- 
ant; and  that,  consequently,  only  such  per- 
sons are  entitled  to  take  as  are,  at  the  time 
fixed  for  the  division,  of  the  class  described 
in  tbe  will,— that  is,  such  a  devise  vests  in  the 
survivors  of  the  class.  It  is  not  the  policy  of 
our  law  to  favor  the  abeyance  of  estates,  and 
for  this  reason  It  long  ago  became  a  fixed  rule, 
to  be  observed  In  the  construction  of  wills  in 
the  courts  of  America  and  England,  that  es- 
tates should  be  deemed  to  vest  upon  tbe  death 
of  the  testator  unless  very  dear  words  were 
found  in  the  will  evincing  that  It  was  tbe 
manifest  Intention  of  the  testator  that  the  es- 
tate should  not  vest  except  upon  the  happen- 
ing of  a  certain  contingency.  Carper  v. 
Crowl,  149  111.  465,  36  N.  E.  1040;  Allen  v. 
McParland,  150  HI.  455,  37  N.  B.  1006;  Grim- 
mer V.  Frlederlch,  164  111.  245,  45  N.  B.  498, 
and  authorities  dted.  A  devise  of  a  life  es- 
tate, with  remainder  over  to  a  class  of  persons 
not  named,  but  described,  is  not  to  be  regard- 
ed as  manifesting  that  it  was  the  intention  of 
the  testator  that  such  persons  only  should  take 
in  remainder  as  could  answer  the  description 
at  the  termination  of  tbe  life  estate.  On  the 
contrary,  in  the  absence  of  other  indications 
of  testamentary  Intent,  the  settled  rule  is  that 
it  will  be  deemed  to  have  been  the  will  of  the 
testator  that  the  remainders  created  by  such 
a  devise  should  vest  in  interest  and  title,  at 
once  upon  bis  death,  in  the  persona  then  com- 
prising thQ  class  described,  and  that  the  right 
of  possession  only  should  be  postponed  until 
the  life  estate  had  become  extinguished.  Un- 
der sncb  a  devise,  all  persons  who,  at  the  time 
of  the  death  of  the  testator,  would  take  If  pri- 
or estate  was  removed,  are  seised  of  a  vested 
Interest  to  take  at  once  upon  the  determina- 
tion of  such  prior  estate.  6  Am.  &  Eng.  Enc. 
Law,  898,  899;  29  Am.  &  Eng.  Enc.  Law, 
447;  1  Redf.  Wills,  386;  1  Jarm.  Wilis,  306, 
807. 

Tbe  facts  of  this  case  do  not  Involve  a 
limitation  Ingrafted  on  this  rule,  that  where 
tbe  remainder  is  limited  to  children  as  a 
class,  to  take  effect  In  enjoyment  In  the  fu- 
tnre,  the  estate  vests  in  such  children  as  are 


In  esse^  snbject  to  open  ind  let  ta  otbera  as 
they  may  be  afterwards  bom. 

It  is  a  general  rule,  in  regard  to  vesUng  of 
personal  legacies,  that  if  there  Is  n»  Inde- 
pendent bequest,  but  oily  a  direction  to  pay 
at  a  future  time  or  tipon  the  happening  of  a 
certain  event,  the  vesting  will  l)e  postponed 
until  the  event  has  occurred  or  the  time  ar- 
rived. But  tbe  general  rule  Is  subject  to  an 
exception  so  well  established  and  universally 
recognized  as  to  practically  constitute  anoth- 
er general  rule,  which  is:  Though  a  gift 
arises  wholly  out  of  directions  to  pay  or  dis- 
tribute in  futuro,  yet  if  such  payment  or  dis- 
tribution Is  not  deferred  for  reasons  personal 
to  the  legatee,  but  merely  because  the  testa- 
tor desired  to  appropriate  the  subject-matter 
of  the  legacy  to  the  use  and  benefit  of  anoth^ 
er  for  and  during  tbe  life  of  sncb  other,  tbe 
vesting  of  the  gift  In  remainder  will  not  be 
postponed,  but  will  vest  at  once,  the  rigbf  of 
enjoyment  only  being  deferred.  Scofleld  v. 
Olcott,  120  lU.  302,  11  N.  B.  861;  Carper  t^, 
Orowl,  supra.  The  principles  which  apply  to 
and  control  vesting  of  bequests  of  personal 
property  are  In  general  equally  applicable  to 
devises  of  real  estate. 

We  find  nothing  hi  tbe  will  tmder  consid- 
eration indicating  that  any  cause  or  reas<m 
personal  to  the  remainder-men  induced  tbe 
testator  to  postpone  the  right  of  sncb  remain- 
der-men to  possess  and  enjoy  the  etitate.  He 
desired  tbe  Income  and  boiefit  of  the  proper- 
ty should  be  enjoyed- by  his  widow  as  long  as 
she  should  live,  and  for  that  reason  invested 
her  with  the  exclnslve  right  of  possession 
during  her  lifetime,  and  deferred  the  right  of 
the  remainder-men  to  enter  into  possession 
accordingly.  Futurity  was  not  annexed  to 
the  right  of  the  remainder-men  to  possession, 
but  only  to  the  time  when  such  right  may  be 
exercised.  Tbe  postponement  had  reference 
to  the  situation  or  convenience  of  the  estate, 
possession  of  tbe  premises  at  once  upon  the 
death  of  tbe  testator  being  denied  the  re- 
mainder-men solely  because  the  testator  de- 
sired his  widow  should  enjoy  the  use  and 
benefit  thereof  so  long  as  she  should  live. 
An  Immediate  right  of  present  enjoyment  la 
not  essential  to  a  vested  remainder.  It  la 
sufficient  if  there  Is  present  a  fixed  right  of 
future  enjoyment    1  Kent,  Comm.  202,  .206. 

The  will  provides  that  upon  the  termination 
of  the  life  estate  the  premises  shall  "g6  to 
and  be  divided  among"  the  children  of  the 
testator  and  their  descendants.  It  Is  urged 
the  word  "descendants"  means  only  those 
persons  who  have  proceeded  In  some  degree 
from  tbe  body  of  a  child  of  tbe  testator,  and 
that  the  selection  and  use  of  that  word  un- 
mistakably indicate  that  It  was  the  Intention 
and  purpose  of  the  testator  to  exclude  from 
tbe  devise  those  who,  though  heirs  at  law  of 
any  deceased  child,  were  not  tbe  direct  or  re- 
mote Issue  of  such  child.  If  this  be  conced- 
ed, we  do  not  perceive  it  discloses  that  It  was 
the  purpose  of  the  testator  that  those  whom 
he  intended  to  receive  bla  bounty  should  not 
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be  determined  during  the  lifetime  of  the 
widow.  It  iB  but  his  declaration  as  to  the 
class  of  persons  who  should  take,  not  as  to 
the  time  when  the  investiture  should  occur. 
His  desire  thereby  indicated  is  well  fulfilled 
by  our  construction  of  the  will,  1.  e.  that  his 
children,  at  and  upon  his  death,  became  seis- 
ed of  the  estate  in  remainder  in  fee. 

A  further  argument  is  that,  even  if  the  re- 
mainder should  be  deemed  to  have  vested  at 
the  death  of  the  testator,  yet,  in  view  of  the 
provision  of  the  will  that  at  the  death  of  the 
widow  of  the  testator  the  estate  in  remain- 
der should  "go  to  and  be  divided  among  the 
children  of  the  testator  and  their  descend- 
ants," the  interest  which  vested  at  the  death 
of  the  testator  should  be  held  to  be  a  base  or 
determinable  fee,  subject  to  be  devested  as 
to  any  devisee  by  the  death  of  such  devisee 
during  the  continuance  of  the  life  estate 
without  leaving  "descendants"  to  take  after 
the  death  of  the  widow  of  the  testator.  "A 
base  or  determinable  fee  is  such  a  one  as 
hath  a  qualification  subjoined  thereto,  and 
which  must  be  determined  whenever  the 
qualification  annexed  to  it  is  at  an  end." 
Wiggins  Ferry  Oo.  v.  Ohio  &  M.  Ry.  Co.,  94 
IlL  83.  There  is  nothing  in  the  will  upon 
which  the  supposition  may  be  reasonably 
based  that  the  testator  intended  to  qualify  or 
limit  the  character  of  the  interest  to  be 
taken  by  those  entitled  to  be  vested  with  the 
remainder.  The  testator  gave  the  right  of 
exclusive  possession  of  the  premises  here  in- 
volved, together  with  the  rents,  issues,  and 
iwofits  thereof,  to  his  widow  for  and  during 
her  life.  A  fee  in  the  remainder,  subject  to 
be  devested  by  the  death  of  the  person  seised 
prior  to  the  death  of  the  life  tenant,  is  not, 
for  any  practical  purposes,  to  be  distinguish- 
ed from  a  remainder  contingent  upon  the  re- 
mainder-man surviving  the  life  tenant  That 
a  testator  designed  to  create  such  an  interest 
or  title  should,  in  view  of  the  policy  of  our 
law  in  favor  of  vested  interest  only,  be  de- 
clared from  words  found  in  the  will  unmis- 
takably manifesting  such  an  intent  We  find 
nothing  in  the  will  under  consideration  from 
which  such  an  Intent  can  be  ascribed  to  the 
testator.  The  decree  la  right,  and  is  affirm- 
ed.   Decree  affirmed. 

(ITS  111.  442) 

ARNOLD  et  al.  t.  HART.i 

(Supreme  Court  of  IlUnois.    Oct  24,  189&) 

Banks  and  Bankino— DsposiTg — Demand — Insol- 

vbnot—>Pahtnbr8hip— Dissolution-— NoTiCB 

— PLBADINO— VaKIAKCK— EVIDBNCE. 

1.  Where  a  person  commenced  business  rela- 
tions with  a  banking  firm,  it  is  presumed  that 
he  relied  on  the  financial  ability  and  integrity 
of  each  ostensible  partner,  and  as  to  such  part- 
ners the  original  partnership  continues  until  he 
has  knowledge  or  notice  of  a  change  in  the 
same. 

2.  A  banking  firm,  by  the  terms  of  its  disso- 
lution, was  to  be  continued  by  several  of  the 
co-partners.     The   succeeding  firm   became  in- 


1  Rehearing  denied  December  14,  1898. 


solvent.  A  depositor,  who  had  commenced  busi- 
ness dealings  with  the  original  firm,  continued 
them  with  its  snccessor,  not  knowinic  ot  the 
change.  After  the  insolvency  of  the  sncceed- 
ing  firm,  he  brought  suit  against  the  individuals 
who  constituted  the  original  fimu  to  recover 
the  amount  of  his  deposit  in  the  insolvent 
firm.  Held,  that  he  was  not  bonnd  to  antid- 
pate  a  possible  defense  that  the  original  firm 
had  been  dissolved. 

3.  Where  a  bank  discontinues  banking  oper- 
ations, it  waives  any  demand  on  the  part  of  its 
depositors  which,  under  the  terms  of  the  depos- 
it, was  necessary  for  a  withdrawal  of  the 
funds  deposited. 

4.  In  a  suit  to  recover  a  deposit  in  an  in- 
solvent banking  firm,  brought  against  individn- 
ais  who  were  held  out  as  members  of  the  firm, 
but  who  had  retired  therefrom,  it  is  immate- 
rial whether  the  retiring  members  were  ac- 
tually solvent,  where  the  bank  had  closed  its 
doors  against  the  depositors. 

5.  A  variance  between  allegations  and  proof 
must  be  distinctly  pointed  out  on  the  trial. 

6.  In  a  suit  to  recover  a  deposit  in  a  bank, 
where  the  terms  of  the  deposit  required  a  de- 
mand on  the  part  of  the  depositor,  a  motion 
for  a  verdict  on  the  ground  that  the  promise 
shown  by  the  evidence  has  a  condition  prece- 
dent and  the  condition  is  not  shown  to  have 
been  complied  with,"  does  not  point  ont  any 
variance,  but  simply  challenges  plaintiff's  risht 
to  recover  for  want  of  proof  of  a  demand. 

7.  A  condition  attached  to  a  deposit  in  a  bank 
requiring  a  demand  on  the  part  of  the  deposit- 
or "if  the  same  may  be  deemed  advisable"  is 
not  an  absolute  requirement  that  such  demand 
shall  be  made. 

8.  In  an  action  for  a  deposit  against  an  in- 
solvent banking  firm,  plaintifTs  pass  book  was 
properly  admitted,  where  the  co-partnership 
of  the  bank,  the  depositor's  dealings  with  it, 
and  the  entries  in  the  pass  book  by  the  bank, 
were  previously  shown. 

Appeal  from  appellate  court.  First  dis- 
trict 

Assumpsit  by  Charles  Hart  against  Adolph 
Arnold  and  others.  A  judgment  in  favor  of 
plaintiff  was  affirmed  in  the  appellate  court 
(75  111.  App.  165),  and  defendants  appeal 
Affirmed. 

Eschenbnrg  &  Whitfield  and  Samson  & 
Wilcox,  for  appellants.  Collins  &  Fletcher, 
for  appellee. 

WILKIN,  J.  This  is  an  action  In  assump- 
sit, by  appellee,  against  Adolph,  Herman, 
and  Theodore  Arnold  and  Benjamin  F.  Ba- 
ker. Arthur  J.  Howe  and  Qustavus  A.  Bo- 
denschatz  were  originally  joined  as  parties 
defendant  but  were  not  served  with  process. 
The  declaration  is  the  common  counts  only, 
alleging  promises  by  all  the  defendants  as 
co-partners,  doing  business  as  "Arnold  Bros., 
Baker  &  Co."  Adolph,  Herman,  and  Theo- 
dore Arnold  filed  pleas  admitting  their  lia- 
bility, except  as  to  $551.24,  to  which  they 
pleaded  non  assumpsit  and  non  joint  liabil- 
ity. Benjamin  F.  Baker  filed  pleas  of  non 
assumpsit  and  non  joint  liability  as  to  the 
whole  amount  The  jury  found  the  issues 
for  the  plaintiff,  and  assessed  his  damages 
at  $1,164.48.  Motion  for  new  trial  was  crer- 
ruled,  and  judgment  entered  on  the  verdict 
for  the  full  amount  against  the  four  defend- 
ants served.  An  appeal  was  taken  to  the 
appellate  court  for  the  First  district,  where 
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the  Judirment  of  the  trial  court  was  affirmed. 
Appellants  appeal  to  this  court 

On  December  23,  1892,  Herman,  Theodore, 
and  Adolph  Arnold,  Benjamin  F.  Baker,  Ar- 
thur J.  Howe,  and  Oustavus  A.  Bodenschatz 
entered  Into  partnership  to  do  a  general 
banking,  exchange,  insurance,  and  mortgage 
business  at  No.  14S  West  Randolph  street, 
Chicago,  under  the  firm  name  of  "Haymarket 
Produce  Bank,  Arnold  Bros.,  Baker  &  Co., 
Proprietors,"  commencing  May  1,  1893,  and 
expiring  April  30,  1903.  They  continued 
such  business  until  October  25,  1895,  when 
an  agreement  to  dissolTe  was  entered  Into, 
which  was  reduced  to  the  form  of  articles  of 
dissolution  November  14,  1895,  and  signed 
by  all  the  partners.  By  the  terms  of  the  dis- 
solution, Howe  and  Bodenschatz  were  to  con- 
tinue the  business  alone.  They  were  to  give 
notice  immediately  to  the  creditors  of  the 
partnership  of  the  dissolution,  and  to  pay 
all  its  liabiUtlee,  and  were  not  to  use  the 
name  "Arnold  Bros.,  Baker  &  Co."  In  con- 
tinuing the  business.  The  new  firm  of  Howe 
&  Bodenschatz  carried  on  the  business  at 
the  same  place  until  August,  1896,  when  it 
passed  into  the  hands  of  an  assignee.  On 
January  6,  1895,  api)ellee.  Hart,  opened  a 
savings  account  with  the  original  firm  of 
Arnold  Bros.,  Baker  &  Co.,  bankers,  and  re- 
ceived at  the  time  a  pass  book,  on  the  cover 
of  which  was  printed,  "Hayniarket  Produce 
Bank,  Arnold  Bros.,  Baker  &  Co.,  Bankers." 
At  the  top  of  the  page  on  which  the  entries 
of  deposits  and  payments  were  made  were 
the  words  "Dr.  Arnold  Bros.,  Baker  &  Co., 
In  Acc't  with  Charles  Hart"  In  this  pass 
book  were  entered  by  the  bank  the  different 
items  of  deposit  and  of  withdrawal,  each 
with  the  date  of  its  occurrence.  Deposits 
and  withdrawals  were  made  both  before  and 
after  the  dissolution,  and  the  verdict  in  this 
suit  is  for  the  total  deposits  less  the  total 
withdrawals,  with  interest  for  the  entire 
period.  All  the  deposits  were  made  with 
Bodenschatz,  one  of  the  partners,  or  with 
one  Peter  Boyeson,  a  clerk  in  the  bank  both 
before  and  after  the  dissolution.  Immedi- 
ately after  the  dissolution,  the  succeeding 
firm  caused  a  glass  sign  to  be  hung  Inside 
the  bank  window,  and  just  above  the  old 
firm  name  of  Arnold  Bros.,  Baker  &  Co.,  as 
follows:  "Howe  &  Bodenschatz,  Successors 
to,"  and  also  caused  a  large  number  of  cal- 
endars bearing  the  name  of  "Howe  &  Boden- 
schatz" to  be  printed  and  left  in  the  windows 
of  the  bank  for  its  patrons.  After  the  dis- 
solntlon,  appellee  signed  a  number  of  receipts 
to  the  bank  for  withdrawals,  which  were  on 
a  printed  form,  and  were  in  the  name  of 
Howe  &  Bodenschatz.  Appellee  testified  that 
knowledge  of  the  dissolution  of  the  original 
partnership  never  came  to  him  until  after  the 
bank's  failure;  that  he  did  not  see  the  cal- 
endars mentioned,  nor  notice  the  change  in 
the  sign,  nor  read  the  receipts  given  to  him, 
further  than  to  ascer*^ain  that  the  amount 
stated  was  correct    It  was  not  shown  by 


appellants  that  the  bank  notified  appellee 
personally  of  the  change,  and  it  is  not  dis- 
puted but  that  the  pass  book  remained  the 
same  throughout  his  entire  dealings  with  the 
bank.  The  pass  book  issued  to  him  by  ap- 
pellants contained  a  nimiber  of  ccmditions  to 
which  he,  by  accepting  the  same,  must  be 
held  to  have  agreed.  Among  others  was  the 
right  of  the  bank  to  demand  and  have  60 
days'  notice  In  writing  as  a  condition  of  pay- 
ment on  all  sums  exceeding  $100,  and  30 
days'  notice  on  smaller  sums,  when,  in  their 
opinion,  they  deemed  the  same  advisable. 

Appellee  bases  his  right  to  recover  in  this 
action  on  the  liability  of  the  defendants  imder 
the  original  partnership  agreement.  Having 
begun  business  relations  with  the  original 
firm,  the  law  presumes  that  he  relied  upon  the 
financial  ability  and  Integrity  of  each  osten- 
sible partner,  and  as  to  him  the  original  part- 
nership continued  until  he  had  knowledge  or 
notice  of  a  change  lu  the  same.  Ellis'  Adm'r 
y.  Bronson,  40  111.  455;  Southern  v.  Orim,  67 
m.  106;  Page  v.  Brant  18  la  37,  and  cases 
cited.  The  sufficiency  of  the  evidence.  It  tend- 
ing to  support  the  allegations  of  appellee's 
declaration,  is  not  subject  to  review  here. 

It  is  insisted  by  counsel  for  appellants  that 
the  facts  relied  upon  by  appellee  to  establish 
the  partnership  liability  of  appellants  amount 
to  an  estoppel  in  pals,  and  should  therefore 
have  been  specially  pleaded  to  admit  proof  of 
the  same  on  trial  Story  on  Partnership  (7th 
Ed.,  §  334)  says:  "It  Is  well  settied  at  com- 
mon law  that  an  estoppel  in  pals  need  not  be 
pleaded,  but  this  rule  has  been  changed  by 
statute  in  some  of  the  states."  See,  also, 
Coleman  v.  Pearce,  26  Mhm.  123,  1  N.  W. 
846,  and  Caldwell  v.  Auger,  4  Minn.  217  (Gil. 
156).  It  Is  also  a  rule  that  "facts  are  available 
as  estoppel  where  there  was  no  opportunity 
to  plead  them."  Foye  v.  Patch,  132  Mass. 
105;  Qink  v.  Thurston,  47  Cal.  21;  Oans  v. 
Insurance  Co.,  43  Wis.  106.  In  this  case  ap- 
pellee was  not  bound  to  anticipate  the  possible 
defense  that  the  partnership  had  been  dis- 
solved, even  if  he  knew  It 

It  Is  further  contended  that  the  suit  was 
prematurely  brought  because  no  demand  was 
made  on  the  bank,  as  provided  by  the  printed 
conditions  In  the  pass  book,  and  in  any  event, 
after  the  dissolution,  the  retiring  members 
being  solvent  the  bank  should  have  had  the 
benefit  of  the  OO^lays  notice  provided  for  in 
the  printed  conditions.  We  are  unable  to  find 
any  merit  in  these  contentions.  As  we  said 
in  Meadowcroft  v.  People,  163  IIL  56,  on  page 
82,  45  N.  E.  303,  310:  "When  a  bank  or 
banker  suspends  payment  and  closes  the 
doors  against  depositors  and  creditors,  and 
discontinues  banking  operations,  it  or  he 
waives  the  necessity  for  a  demand  on  the 
part  of  its  or  his  depositors."  See  Watson  v. 
Bank,  8  Mete.  (Mass.)  217;  Planters'  Bank  v. 
Farmers'  &  Mechanics'  Bank,  8  Gill  &  J. 
449.  Counsel  seem  to  overlook  the  fact  that 
appellee's  recovery  for  the  deposit  subsequent- 
ly to  the  dissolution  Is  upon  the  liability  of 
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tbe  original  partnership.  As  to  him,,  imiler 
the  facts  found,  there  was  no  dissolution.  It 
if  Immaterial  whether  the  retiring  members 
were  actoally  sclTent,  and  able  to  pay  his 
dalm  or  not  By  closing  the  doors  of  the 
bank,  and  proclaiming  its  financial  Inability 
to  continue  operations,  tbey  thereby  waired 
the  right  to  insist  on  a  demand. 

Counsel  Insist  that  plaintiff's  evidence  on 
the  trial  proves,  at  most  but  an  express  con- 
ditional promise  to  pay  on  demand,  the  condl- 
tioa  or  demand  being  waived,  and  hence,  to 
have  been  properly  provable  on  the  trial, 
must  have  been  specially  declared  on.  This 
is,  In  effect  a  claim  that  there  was  a  variance 
between  the  allegation  and  proof.  It  Is  a 
general  rule  of  pleading  that  when  a  demand 
is  required,  and  that  demand  Is  a  part  of  the 
contract  It  must  be  specially  alleged  and 
proved,  or  an  excuse  given  for  not  making 
such  demand.  People  v.Glann,70  111.  232;  also, 
see  2  Enc.  PL  &  Prac.  1001;  4  Enc.  PI.  A  Prac 
648.  It  is  equally  well  settled  that  In  order  to 
entitle  defendants  to  take  advantage  of  that 
rule,  assuming  that  it  is  applicable  to  this  case, 
tbey  should  have  raised  tbe  point  mi  the  trial 
of  the  case,  and  have  distinctly  pointed  out 
the  variance,  so  as  to  have  enabled  tbe  court 
to  have  passed  upon  it  understandingly,  and. 
If  necessary,  have  amended  the  pleading  so  as 
to  correspond  with  the  proof.  Llbby  v.  Scher- 
man,  146  III.  540.  34  N.  E.  801;  Ballroad  Co. 
V.  Clausen,  173  111.  100,  50  N.  B.  680.  They 
claim  to  have  complied  with  this  rule  by  mov- 
hig  the  court,  at  tbe  close  of  plaintiff's  testi- 
mony, to  direct  a  verdict  "on  the  ground  that 
the  promise  shown  by  the  evidence  has  a  con- 
dition precedent  <uid  the  condition  Is  not 
shown  to  have  been  complied  with."  This 
motion  did  not  pretend  to  point  out  any  vari- 
ance, but  simply  challenged  the  plaintiff's 
right  to  recover  for  want  of  proof  of  a  de. 
mand.  It  Is  to  be  remarked  that  the  condition 
In  the  pass  book  as  to  a  demand  is  not  an  ab- 
solute requirement  that  a  demand  shall  be 
made  to  entitle  the  depositor  to  his  money, 
but  only  "If  the  same  may  be  deemed  advis- 
able." There  is  nothing  In  this  case,  so  far 
as  we  have  been  able  to  discover,  showtng 
that  the  bank  had  deemed  such  notice  advis- 
able In  all  cases,  or  In  any  way  advised  the 
plaintiff  that  it  had  done  so. 

The  admission  of  the  pass  book  In  evidence 
was  not  error.  The  foundation— by  proving 
the  partnership,  the  plaintiff's  dealings  with 
the  bank,  tbe  entry  In  tbe  pass  book  by  the 
bank  of  the  different  Items  of  deposit  and 
withdrawal— was  duly  laid. 

The  contention  that  appellee  had  actual 
notice  of  tbe  dissolution,  as  shown  by  all  the 
circumstances  of  the  case,  and  that  the  un- 
contradicted evidence  was  such  that  it 
amounted  to  a  conclusive  presumption  of  law 
that  he  had  such  actual  notice,  cannot  be  sus- 
tained. There  Is  evidence  to  the  contrary, 
and  the  judgment  of  the  appellate  court  Is 
Onal  on  tjint  as  well  aa  all  other  controverted 
questions  of  fact 


We  are  unable  to  dlsooTer  any  mbstsntla] 
error  In  the  Instructions  to  the  Jnry.  The 
principal  error  complained  of  In  that  regard, 
as  said  by  the  appellate  court  worked  no  prej- 
udice to  the  defendants,  conceding  the  tn- 
atructlons  were  not  enthi^ly  accurate. 

After  examining  the  many  pohits  raised 
by  counsel  for  appellants,  we  are  satisfied 
there  Is  no  reversible  error  in  the  record,  and 
the  Judgment  of  the  appellate  court  is  af- 
firmed.    Judgment  affirmed. 


a7s  ni.  isQ 

NATIONAL  SDRETT  CO.  T.  T.  B.  TOWNS- 
END  BBICK  &  CONTBACTING  COA 

(Supreme  Court  of  Illinois.    Oct  24^  X89S.) 

DaMAOBS— COMPLBTIOK  Or  SOBCONTKACT — Evi- 

DBNCs— Appeal  and  Error— Bbvibw— Past. 

HEH8HIP— SaABINO  OP  PkOVITS  AHD  IjOSSES. 

1.  Plaintiffs,  who  had  contracted  to  construct 
a  sewer,  entered  into  a  subcoiitract  for  the  con- 
struction of  a  definite  portion,  and,  upon  the 
subcontractor's  default  completed  such  por- 
tion in  connection  with  the  remainder  of  the 
work,  keeping  an  account  of  the  cost  of  la- 
bor and  material  incurred  in  all  the  work,  but 
not  a  separate  account  of  the  items  entering 
into  the  work  covered  by  the  snbcontract. 
Htid,  in  an  action  against  the  subcontractor  and 
hia  surety  to  recover  for  the  nonperformance 
of  the  contract  that  evidence  of  the  cost  et 
each  item  of  the  work  covered  by  tbe  subcon- 
tract consisting  of  estimates  based  on  the  pro- 
portion it  bore  to  the  whole  expense  of  that 
item,  was  not  objectionable,  as  being  specula- 
tire  and  immaterial. 

2.  Where  a  contractor  completes  the  work  en 
default  of  his  subcontractor,  the  suflQciency  of 
the  proof  in  respect  to  the  former's  ac^unting 
as  to  the  cost  of  completing  the  work,  in  an 
action  against  the  subcontractor'a  surety,  is 
for  tbe  trial  court  and  appellate  court  to  deter^ 
mine,  and  is  not  open  to  review  in  the  supreme 
court 

3.  Where  no  partnership  was  intended,  the 
mere  agreement  of  a  third  person  to  assist  a 
contractor  in  the  execution  of  the  contract  and 
to  share  in  bis  profits  and  losses,  does  not  cre- 
ate a  partnership  relation. 

4.  Though  a  contractor  and  a  third  person 
were  jointly  interested  in' the  contract  by  rea- 
son of  the  fact  that  the  latter  was  to  share  in 
the  profits  and  losses  of  the  former,  as  the 
basis  of  his  compensation  in  assisting  in  the  ex- 
ecution of  the  contract  snch  fact  does  not  af- 
fect the  contractor's  right  to  recover  damages 
for  nonperformance  of  a  subcontract  in  an  ac- 
tion against  the  subcontractor's  surety. 

Appeal  from  appellate  oonrt.  Second  dis- 
trict 

Action  by  the  T.  B.  Townsend  Brick  &  Con- 
tracting Company  against  Sinclair  &  Oo.  and 
the  National  Surety  Company.  Judgment  of 
the  circuit  court  for  plaintiff  was  afiSrmed  by 
the  appellate  court  (74  III.  App.  312),  and  de- 
fendant National  Surety  Cnnpany  appeals. 
Affirmed. 

Defendant's  first  and  third  proposltlona  of 
law  are  as  follows:  "First  The  bond  sued 
on  In  this  case  was  given  solely  for  the 
benefit  advantage,  and  indemnity  of  tbe  T.  B 
Townsend  Brick  &  Contracting  Company.  If 
Adams  Bros,  were  Jointly  Interested  with  said 
_ ' . 

t  Behearing  denied  December  14^  1888L 
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Townsend  Brick  &  Contracting  Company  In 
the  performance  of  the  work  undertaken  by 
■aid  T.  F.  Sinclair  A  Co.,  and  were  entitled 
to  receive  one-balf  the  profits  and  to  share 
one-half  the  losses  arising  therefrom,  then 
plaintiff  cannot  recover  to  exceed  one-half  the 
damages  occasioned  by  the  default  of  said 
T.  F.  Sinclair  &  Co.  (Refused.)"  "Third. 
VC,  subsequent  to  the  date  of  the  contract  be- 
tween the  T.  B.  Townsend  Brick  &  Contract- 
ing Company  and  the  city  of  Peoria  for  the 
construction  of  the  West  BlufT  sewer  system 
of  the  city  of  Peoria,  the  said  Townsend 
Brick  &  Contracting  Company  entered  Into 
an  agreement  with  Adams  Bros,  tor  the  con- 
struction of  said  system,  by  which  Adams 
Bros,  were  to  receive  one-half  the  profits  and 
bear  one-half  the  losses  thereof,  and  the  con- 
tract with  T.  F.  Sinclair  &  Co.  was  there- 
after made  to  constrtict  a  portion  of  said 
work,  and  Sinclair  &  Co.  defaulted  In  whole 
or  In  part,  then,  nnder  the  bond  In  this  case 
executed  by  the  National  Surety  Company, 
the  plaintiff  cannot  recover  as  damages  from 
said  surety  company  more  than  one-half  of 
the  loss  which  accrued  by  reason  of  mich 
default    (Refused.)" 

Defendant's  sixth  proposition  of  law  was 
modified  and  held,  as  follows:  "When  the 
Townsend  Brick  &  Contracting  Company  took 
charge  of  the  work  after  the  default  of  T.  F. 
Sinclair  &  Co.,  It  became  and  was  its  duty 
to  keep  a  true  and  accurate  account  of  the 
materials  by  it  furnished  and  supplied  for 
the  completion  of  the  work,  as  fully  as  prac- 
ticable, for  which  the  defaulting  contractor 
was  liable.  It  la  not  sufliclent.  In  an  action 
brought  against  the  surety  of  the  defaulting 
subcontractor,  to  estimate  the  materials  and 
supplies  as  furnished,  where  the  same  can 
be  practically  and  definitely  fixed." 

Jack  A  Tlcbenor  (Geo.  A  Tandeveer,  of 
counsel),  for  appellant  Page,  Wead  &  Boss, 
for  appelle& 

WILKIN,  J.  (after  stating  the  facts).  The 
city  of  Peoria  let  a  contract  for  the  constru»' 
tlon  of  the  sewer  system  in  that  city,  known 
as  the  "West  Bluff  Sewer  System,"  to  the 
T.  B.  Townsend  Brick  &  Contracting  Com- 
pany. This  company  afterwards  contracted 
with  T.  F.  Sinclair  A  C!o.  for  the  perform- 
ance of  certain  work  connected  with  the  con- 
struction of  the  said  system.  Sinclair  &  Co., 
to  secure  the  Townsend  (>)mpany  in  the  faith- 
ful performance  of  their  oontract  with  It,  en* 
tered  into  an  Indemnity  bond  In  the  penal 
sum  of  $10,(XX),  and  the  National  Surety  Ck>m- 
pany  became  surety  on  this  bond.  Sinclair 
A  Ca  fklled  to  perform  their  contract  where- 
upon tbe  Townsend  (Company  was  compelled 
to,  and  did,  undertake  the  work  contracted 
for  by  Sinclair  &  Cio.,  and  completed  It  Thia 
is  an  action  of  debt  by  the  Townsend  Com- 
pany against  Sinclair  &  0>.  and  the  National 
Surety  Company,  to  recover  on  their  bond, 
and  for  daiuagea  sustained  bj  reason  of  fail- 


ure of  Sinclair  &  Co.  to  perform  their  coa- 
tract  No  service  was  had  upon  Slndah:  ft 
Co.  The  declaration  cont&lns  two  special 
connta,  besides  the  common  counts.  The  spe- 
cial counts  are  tbe  same  in  substance,  the 
second  being  only  more  specific  than  the  first 
These  counts  allege  a  contract  by  Sinclair  A 
Cio.  with  the  Townsend  Company,  by  which 
Sinclair  A  Co.  agreed  to  construct  a  portion 
of  the  main  sewer  of  tbe  West  Bluff  sewer 
system  strictly  according  to  the  contract  of 
the  Townsend  Company  with  the  city,  and 
providing  that  the  rate  of  progress  by  Sin- 
clair &  Co.  should  be  auch  as,  in  the  opin- 
ion of  the  Townsend  Company  or  of  the  de- 
partment of  public  works  of  tbe  city  of 
Peoria,  should  be  necessary  to  Insure  its  com- 
pletion by  May  1.  1886:  and.  if  it  failed  to 
make  such  progress,  tbe  Townsend  Company 
reserved  the  right  to  terminate  the  contract 
and  assume  charge  of  the  work;  also,  if  Sin- 
clair &  Co.  should  not  promptly  pay  all  em- 
ployes engaged  In  the  work,  plaintiff  was  au- 
thorized to  pay  them,  and  deduct  the  amount 
from  the  amount  due  Sinclair  A  Co.  from  It 
These  counts  each  allege  the  beginning  of  the 
work  by  Sinclair  A  Co.  on  November  1,  1885, 
and  its  abandonment  by  them  on  December  4, 
1885,  after  having  performed  but  a  small  and 
Immaterial  part  at  the  contract;  also  the 
completion  of  tbe  same  by  the  Townsend 
Ck>mpany  at  an  expense  of  $10,000  more  than 
the  cost  to  it  would  have  been  had  Sinclair 
A  Co.  carried  out  their  contract  Annexed  to 
the  declaration  was  a  copy  of  account  sued 
on,  containing  44  Items,  aggregating  over 
$12,000.  The  defendant  pleaded  "non  damnl- 
ficatns,"  and  stipulated  with  plainUff  that  it 
might  make  and  r^y  upon  any  defense  what- 
ever which  it  might  or  could  have  made  un- 
der any  pleas  if  well  and  properly  pleaded 
in  the  cause.  Tbe  case  was  tried  before  the 
cour^  a  Jury  being  waived  by  agreement 
The  finding  was  for  tbe  plaintiff  in  the  sum 
of  $10,000  debt  and  the  damages  assessed 
at  $8,718.  Motion  for  a  new  trial  was  over- 
ruled, and  Judgment  rendered  according  to  the 
findings.  On  appeal  to  the  appellate  court 
for  the  Second  district  this  Judgment  was  af- 
firmed, and  from  the  latter  Judgment  appe- 
lant appeals  to  this  court 

Numerous  alleged  errors  In  the  trial  of  tbia 
case  are  pointed  out  and  relied  upon  by  coun- 
sel for  appellant  as  ground  for  reversaL  Aside 
from  those  which  have  been  settled  by  the  de- 
cision of  the  appellate  court  there  remain  for 
oar  consideration  only  those  assigned  on  the 
admission  or  rejection  of  evidence  by  the  trial 
court  over  the  objection  of  appellant  and  on 
its  ruling  on  propositions  of  law  submitted  to 
It  and  to  which  obJectlonB  by  appellant  were 
made  and  saved. 

On  the  trial  the  court  held  that  plaintiff 
had  succeeded  In  establishing  M  items  of  ex- 
pense Incurred  by  it  In  completing  the  contract 
undertaken  by  Sinclair  &  Co.,  which  itema 
aggregate  $57,140.41,  whereas,  under  the  con- 
tract, Sinclair  &  Ca  would  have  been  euuaed 
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to  547,420.85,  leaving  a  total  loss  to  the  Town- 
send  Company  of  $9,719.56,  or  practically  the 
amount  of  the  Judgment  Upon  the  abandon- 
ment of  their  contract  by  Sinclair  &  Co.,  the 
Townsend  Company  notified  the  National 
Surety  Company  that,  unless  Sinclair  &  Co. 
would  resume  and  fulfill  the  subcontract,  it 
would  be  held  liable,  under  the  terms  of  its 
suretyship,  for  such  damage  as  might  result 
from  the  failure,  and  later,  in  writing,  gave 
further  notice  that  it  would  proceed  to  do  the 
work  and  keep  a  strict  account  of  the  cost,  and 
require  appellant  to  pay  such  damages  as  ap- 
pellee might  sustain  on  account  of  the  failure 
of  Sinclair  &  Co.  to  perform  their  contract 
Plaintiff  completed  the  work  of  construction 
covered  by  the  Sinclair  contract  in  connection 
with  the  remainder  of  the  work  necessary  to 
complete  the  system,  and  kept  an  accurate 
accoimt  of  the  cost  of  labor  and  material  nec- 

^essarily  incurred  In  all  the  work,  but  did  not 
keep  an  acctu:ate  account  of  all  the  ltems«en- 
tering  into  the  part  covered  by  the  Sinclair 
contract  As  to  each  of  these  items  of  ex- 
pense so  kept  plaintiff  offered  evidence  tend- 
ing to  prove  the  amount  by  estimates  based 
on  the  proportion  it  bore  to  the  whole  expense 
of  that  item.  To  the  admission  of  some  of 
this  evidence,  defendant  objected,  on  the 
ground  that  plaintiff  had  agreed  to  keep  an 
accurate  account  of  It  and,  to  other  parts  of 
it  that  it  was  speculative  and  immaterial. 
None  of  the  objections  were  well  taken. 
There  was  nothing  In  the  agreements,  either 
in  the  contract  with  Sinclair  &  Co.  or  In  the 
bond,  which  bound  plaintiff  to  separate  in  an 
account  each  item  of  labor  and  material  used 
in  the  completion  of  the  contract  abandoned 
by  Sinclair  &  Co.  Certainly,  the  notice  did 
not  require  It  to  do  so.  It  was  not  the  con- 
tract nor  can  we  see  that  any  principle  of 
estoppel  can  be  Invoked  to  that  effect 

To  the  argument  that  plaintiff,  in  the,  com- 
pletion of  this  work,  held  a  trust  responsibil- 
ity to  defendant  and  therefore  should  be  held 
to  a  strict  accounting,  it  is  sufficient  to  say 
that  whether  the  court  considered  the  proof 
sufficient  was  for  it  and  the  appellate  court 
to  determine,  and  not  open  to  review  here. 
Defendant's  sixth  proposition,  as  modified, 
gave  It  the  full  benefit  of  the  law  on  that 
point 

It  Is  next  contended  by  counsel  for  appel- 
lant that  the  Townsend  Company,  after  it 
contracted  with  the  city,  but  before  it  entered 
into  the  agreement  with  Sinclair  &  Co.,  made 
a  contract  with  the  firm  of  Adams  Bros.,  by 
which,  in  so  far  as  Sinclair  &  Co.  and  defend- 
ant are  concerned,  they,  the  Townsend  Com- 
pany and  Adams  Bros.,  became  partners,  the 

'  effect  of  which  contract  was  to  render  it  not 
liable  on  the  bond,  or,  in  any  event,  only  to 
the  extent  the  Townsend  Company  was  inter- 
ested In  the  contract  with  the  city  at  the  time 
of  the  Sinclair  contract.  Assuming  that  ap- 
pellee and  Adams  Bros,  were,  aa  to  appellant 
and  Sinclair  &  Co.,  partners,  appellant  argues 
that  there  was  no  privity  of  contract  between 


Sinclair  &  Co.  and  Adams  Bros.,  and  that 
there  was  a  concealment  of  parties,  and  hence 
their  contract  was  not  binding,  and.  In  any 
event.  If  they  were  equal  partners  with 
Adams  Bros.,  that  appellee  could  not  have 
been  damaged  to  a  greater  extent  than  one- 
half  the  loss  by  reason  of  the  failure  of  Sin- 
clair &  Co.  Many  cases  are  cited  in  support 
of  the  position,  announcing  principles  of  law 
which  may  be  conceded  to  be  correct  but  none 
of  them  are,  to  our  minds,  decisive  of  the 
above  point  made.  We  do  not  however,  re- 
gard the  question  raised  as  of  controlUng  im- 
portance in  the  decision  of  the  cases. 

On  the  question  of  the  partnership  relations 
of  the  Townsend  Company  and  Adams  Bros., 
it  was  conceded  that  after  making  tbe  con- 
tract with  the  city,  but  before  contracting 
with  Sinclair  &  Co.,  the  Townsend  Company 
contracted  with  Adams  Bros,  for  certain  as- 
sistance by  the  latter,  in  return  for  which  they 
were  to  receive  one-half  the  profits  and  share 
one-half  the  losses.  The  appellate  court  in 
dealing  with  this  question,  said:  "E^m  a 
careful  consideration  of  the  evidence  upon  this 
point,  we  have  reached  the  conclusion  the 
agreement  with  Adams  Bros,  did  not  create  a 
partnership.  No  partnership  was  intended. 
They  were  merely  the  employes  of  tbe  de- 
fendant in  error,  and  their  share  in  the  profits 
and  losses  was  a  mere  measure  of  compensa- 
tion for  the  work  to  be  done.  The  facts  and 
circumstances  In  evidence  repel  every  other 
Inference."  In  other  words,  while  the  agree- 
ment with  Adams  Bros,  to  share  one-half  the 
profits  and  losses  might  raise  a  presumption 
of  partnership,  yet  if  the  parties  actually 
meant  that  there  was  to  be  no  partnership 
created,  and  so  contracted,  the  presumption 
would  be  rebutted.  But  counsel  insist  that 
there  is  no  evidence  that  would  Justify  a  court 
in  holding  this  presumption  to  be  overcome. 
That  question  Is  not  presented  by  the  record 
to  this  court 

The  first  and  third  propositions  of  law  were 
properly  refused,  in  our  opinion,  because,  con- 
ceding that  the  Townsend  Company  and 
Adams  Bros,  were  Jointly  Interested  In  the 
work  contracted  for  by  Sinclair  &  Co.,  and 
were  to  receive  one-half  the  profits  and  share 
one-half  the  losses,  still,  if  that  Interest  arose 
from  a  contract  made  merely  to  arrive  at  a 
method  of  compensation,  and  which  clearly 
precluded  a  partnership  relation,  then  it  did 
not  necessarily  affect  the  contract  between 
the  Townsend  Company  and  Sinclair  &  Co. 
There  is  no  claim  that  Adams  Bros,  were  at 
any  time  held  out  as  partners  of  the  Town- 
send  Company,  and  we  can  find  no  evidence 
of  any  acts  in  this  regard  which  would  estop 
it  from  denying  the  existence  of  such  partner- 
ship. The  law  is  well  settled  that  as  be- 
tween the  parties,  the  question  of  a  partner- 
ship relation  is  one  of  intention,  and  hence  to 
be  gathered  from  the  facts.  Nlehoff  v.  Dud- 
ley, 40  IlL  406;  Snell  v.  De  Land,  43  HL  £!3. 
The  Judgment  of  the  appellate  court  will  be 
affirmed.    Judgment  affirmed. 


Digitized  by 


Google 


lU.) 


QEAY  T.  JONES. 


941 


(178  III.  169) 

GRAY  et  al.  r.  JONES  et  al. 

(Supreme  Ck>urt  of  Illinois.    Feb.  17,  1889.) 

HioBWATS  —  Establishment  —  AppbaX  —  Injuso 
TiON— Jddiciai.  Functions— Intbu«st. 

1.  Injunction  will  not  lie  against  an  appeal 
from  a  decision  of  commissioners  to  lay  out  a 
highway  because  the  supervisors  to  whom  it 
is  taken  are  without  jurisdiction,  since  the  acts 
of  the  superrisors  would  be  void. 

2.  Where  a  petition  for  a  public  road  is 
granted,  petitioner  is  not  entitled  to  appeal. 

3.  A  justice  of  the  peace  who  is  a  petitioner 
for  a  public  road  is  disqualified  to  approve  the 
bond,  on  appeal  from  the  decision  of  the  com- 
missioners, and  to  select  the  supervisors  to  hear 
the  appeal. 

Appeal  from  appellate  court,  Third  district 
BUI  by  M.  S.  Oray  and  others  against  X.  T. 
Jones  and  others.  From  a  Judgment  of  the 
appellate  court,  reversing  a  decree  entered  on 
overruling  a  demurrer  to  the  bill  (78  HI.  App.' 
309),  complainants  appeal.    AfBLrmed. 

Andrews  &  Vause,  for  appellants.  J.  W.  & 
£!.  C.  Craig,  for  appellees. 

CARTWRIGHT,  J.  The  circuit  court  of 
"  Coles  coimty  overruled  the  demurrer  of  appel- 
lees to  the  bill  filed  by  appellants  In  this  case 
for  an  Injunction  to  restrain  the  appellee  T.  T. 
Jones  from  prosecuting  his  appeal  from  an  or- 
der of  the  commissioners  of  the  town  of  Laf- 
ayette laying  out  a  road,  and  to  enjoin  the 
appellees  M.  P.  Neal,  W.  Taylor  Conley,  and 
David  Gannaway,  superTlsors  of  said  county, 
from  hearing  said  appeal,  and  to  set  the  same 
aside  as  fraudulent  and  void.  Appellees  elect- 
ed to  stand  by  their  demurrer,  and  there  was 
a  decree  as  prayed  for  in  the  bill.  On  appeal 
to  the  appellate  court,  that  court  reversed  the 
decree,  and  remanded  the  cause  to  the  circuit 
court,  with  directions  to  sustain  the  demurrer, 
and  this  appeal  was  thereupon  taken. 

The  facts,  as  alleged  In  the  bill  and  admit- 
ted by  the  demurrer,  are  briefly  as  follows: 
Complainants  are  owners  of  land  over  which 
T.  T.  Jones,  James  W.  Ellis,  and  others  peti- 
tioned the  commissioners  of  highways  to  lay 
out  a  new  road.  The  commissioners  granted 
the  prayer  of  the  petition,  and  filed  their  cer- 
tificate for  the  assessment  of  damages  with 
the  said  James  W.  Ellis,  one  of  the  petitioners, 
who  was  also  a  Justice  of  the  peace.  Com- 
plainants took  a  change  of  venue  from  said 
Justice  to  a  police  magistrate,  before  whom 
their  damages  were  assessed,  and  a  final  order 
was  then  made  by  the  commissioners,  Sep- 
tember 8,  1897,  laying  out  the  road.  An  ap- 
peal was  Immediately  taken  on  the  same  day 
by  said  T.  T.  Jones,  under  a  collusive  ar- 
rangement between  him  and  the  commission- 
ers and  said  James  W.  Ellis,  for  the  purpose 
of  having  the  order  laying  out  the  road  con- 
firmed. The  petition  for  appeal  was  filed  with 
said  petitioner,  James  W.  Ellis,  as  a  justice  of 
the  peace,  on  the  same  day,  and  he  assumed 
jurisdiction,  and  selected  the  three  supervisors 
to  bear  the  appeal,  who  were  made  defend- 
ant?.   One  of  these  supervisors  is  related  by 


consanguinity  to  Leageon  Williams,  a  peti- 
tioner for  the  road,  who  caused  the  petition  to 
be  prepared,  and  who  circulated  it,  and  em- 
ployed the  attorneys  in  the  case  to  procure 
the  opening  of  the  road,  and  another  is  related 
by  affinity  to  said  T.  T.  Jones.  The  purpose 
of  that  appeal  was  merely  to  forestall  parties 
having  an  actual  and  bona  fide  interest  in  re- 
versing the  order,  and  to  secure,  by  the  means 
adopted,  an  affirmance  of  it  Complainants, 
who  were  interested  in  the  decision  of  the 
commissioners  and  desired  to  reverse  It,  took 
an  appeal  September  11,  18©7,  by  filing  their 
petition  with  James  L.  Scott,  a  justice  of  the 
peace,  and  he  selected  supervisors,  who  met 
September  23,  1807,  after  proper  notice,  and 
reversed  and  set  aside  the  order  laying  out 
the  road  and  the  damages  assessed.  The  time 
appointed  for  the  hearing  before  the  defend- 
ants Neal,  Conley,  and  Gannaway  was  Septem- 
ber 21,  1897,  and  the  bill  was  filed  upon  that 
day  to  enjoin  the  proceeding,  and  a  temporary 
injunction  was  ordered  and  Issued. 

It  is  claimed  by  appellants  that  the  Judg- 
ment-of  the  appellate  court  was  wrong,  and 
that  they  are  entitled  to  relief  in  equity,  on  the 
grounds  that  Jones,  a  petitioner  for  the  road, 
who  had  obtained  by  the  order  all  that  be 
asked  for,  was  not  entitled  to  take  an  appeal; 
that  Ellis,  the  Justice  of  the  peace,  was  dia- 
quallfied  to  act  as  such  on  account  of  his  In- 
terest; and  that  the  court  was  unlawfully 
constituted  because  of  the  relationship  of  Its 
members  to  the  petitioners.  Whether  these 
grounds  exist  or  not,  we  think  that  the  con- 
clusion of  the  appellate  court  was  right  If 
the  appeal  of  Jones  was  lawfully  taken,  and 
the  supervisors  were  Invested  with  Juris- 
diction, complainants  could  have  no  relief,  be- 
cause it  would  have  been  their  duty  to  have 
Joined  in  the  appeal.  Appeals  may  be  taken 
at  different  times  and  by  different  persons, 
but  they  must  all  be  heard  together  before  the 
body  which  acquires  jurisdiction.  Corley  v. 
Kennedy,  28  lU.  143.  When  a  valid  and  law- 
ful appeal  is  taken,  the  supervisors  acquire 
Jurisdiction,  and,  the  proceeding  being  pend- 
ing before  them,  no  subsequent  appeal  could 
confer  Jurisdiction  on  another  body,  but  must 
be  taken  to  the  same  supervisors.  On  the 
other  hand,  if  the  grounds  alleged  are  valid, 
any  proceeding  by  the  defendant  supervisors 
would  be  void,  as  without  jurisdiction,  and 
any  order  they  might  make  could  be  success- 
fully resisted  elsewhere,  and  a  court  of  equity 
would  liot  assume  Jurisdiction. 

Any  party  who  has  an  appealable  Interest 
may  prosecute  an  appeal,  and,  if  one  who  In- 
stituted a  suit  or  proceedings  does  not  obtain 
what  he  asks  for  in  full,  he  can  undoubtedly 
prosecute  an  appeal.  A  party  in  whose  favor 
a  Judgment  is  rendered  may  sue  out  a  writ  of 
error  and  obtain  a  reversal  for  an  error  preju- 
dicial to  him.  FuUer  v.  Robb,  26  HI.  246. 
If  he  is  able  to  assign  any  error,  or  has  not 
obtained  all  that  he  deems  himself  entitled  to, 
he  may  appeal,  under  the  statute,  and,  where 
a  trial  is  de  novo,  he  may  appeal  to  secure  a 
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larger  Judgment  or  more  complete  relief. 
Kastlng  v.  Kastlng,  47  111.  438.  If,  however, 
he  has  obtained  everything  that  be  daims,  he 
has  no  adverse  or  appealable  interest,  since  he 
cannot  then  call  for  a  re-examination  to  rec- 
tify an  erroneous  decision,  which  is  the  mean- 
ing and  purpose  of  an  appeal.  The  rule  Is 
stated  as  follows  in  2  Bnc.  PI.  &  Prac  167: 
"Where  the  plaintiff  obtains  the  precise  relief 
sought  by  him  in  the  trial  court,  he  Is  estop- 
ped from  prosecuting  an  appeal  from  the  de- 
cision awarding  it  But  where  the  Judgment, 
although  In  his  favor,  does  not  afford  htm  the 
relief  claimed,  or  where  he  may  sustain  injury 
thereby,  be  may  seek  its  reversal."  Jones 
was  a  petitioner  for  the  road,  and  obtained 
before  the  commissioners  tbe  precise  thing 
which  be  asked  for.  He  bad  no  adverse  In- 
terest in  any  question  of  damages,  but  the 
grounds  of  his  appeal  stated  in  his  petition  to 
the  Justice  were  wholly  public  in  their  nature, 
and  were  merely  statements,  in  different  form, 
that  tbe  commissioners  ought  not  to  have 
granted  the  prayer  of  his  petition,  and  erred 
in  not  refusing  to  grant  what  he  had  asked. 
He  was  therefore  not  a  person  entitled  to  take 
an  appeal,  and  his  attempt  to  do  so  did  not 
confer  Jurisdiction. 

James  W.  Ellis,  the  Justice  of  the  peace 
who  approved  the  boai  and  selected  supervis- 
ors to  hear  tbe  appeal,  was  also  a  petitioner 
for  the  road.  Presumably  he  thought  that  his 
personal  interests  would  be  advanced  and  he 
would  be  benefited  by  having  it  opened.  It  is 
a  fundamental  maxim  that  It  is  not  within 
tbe  province  of  Judicial  authority  for  one  who 
is  Interested  in  a  decision  to  act  in  the  same 
matter.  Wherever  judicial  functions  are  to 
be  exercised,  a  Judicial  officer  who  is  interest- 
ed, however  remotely.  Is  prohibited  from  tak- 
ing part  in  their  exercise.  The  rule  is  not 
confined  to  cases  where  he  is  a  party,  or  bla 
relations  are  such  that  he  is  .entitled  to  ap- 
peal, but  if  be  has  a  substantial  interest  in  the 
result  he  is  disqualified,  and  his  action  is  a 
mere  nullity.  Cooley,  Const  Lim.  411.  And 
so,  also,  if  he  is  complainant  or  moving  party 
in  a  prosecution  or  proceeding,  he  cannot  act 
In  deciding  it  Cooley,  Torts,  421.  In  such 
a  proceeding  as  an  assessment  for  widening 
a  street  where  one  of  the  commissioners  own- 
ed property  near  the  starting  point  of  the  im- 
provement, tbe  assessment  was  held  void. 
Hunt  V.  City  of  Chicago,  60  111.  183. 

It  is  claimed  by  appellees  that  the  action  of 
EUIs  was  merely  formal,  for  the  purpose  of 
bringing  the  question  before  the  appellate  tri- 
bunal. But  we  do  not  think  that  is  so.  That 
tribunal  was  not  one  established  by  the  law, 
but  one  whose  members  were  to  be  chosen 
and  organized  as  a  tribunal  by  him.  The  ap- 
proval of  the  appeal  bond  and  the  selection 
of  proper  officers  for  hearing  the  appeal  in- 
volved the  exercise  of  official  discretion,  which 
seems  to  have  been  exercised  in  the  line  of 
what  may  l)e  regarded  as  his  iwrsonal  inter- 
est He  selected  one  supervisor  related  liy 
consanguinity  to  a  petitioner  who  was  active 


In  procuring  the  road  and  employed  counsd  to 
accomplish  the  object,  and  another  related  by 
affinity  to  another  petitioner.  Ellis  was  one 
of  those  who  instituted  the  proceeding,  and 
had  such  an  Interest  In  securing  the  affirm- 
ance of  the  order  as,  in  our  opinion,  disquali- 
fied bim  from  acting  In  a  position  where 
absolute  Impartiality  was  called  for.  The  inca- 
pacity of  Jones  to  appearand  Ellis  to  act  ap- 
pear on  tbe  face  of  the  record,  and  tbe  objec- 
tion of  the  want  of  Jurisdiction  can  be  raised 
in  any  forum.  It  follows  that  the  Judgment 
of  the  appellate  court  was  right,  and  aboold 
be  affirmed.    Judgment  affirmed. 

UTB  nt  3S) 
DEWEES  V.  OSBORNB. 
(Supreme  Court  of  Dlinois.    Feb.  17,  1899.) 

APPBAL  —  WlTMESSKB  —  CoMPBTBKOI  —  PlEDOB  OF 

Life  Isburasce  Pouoibs— Bbleasb— Bok- 

DSN  OF  PkOOP— PlBADINS — ESTOPPEI. 

1.  An  objection  that  a  witness  is  incompe- 
tent cannot  l>e  raised  for  the  first  time  on  ap- 
peal. 

2.  Where  a  wife  admits  that  she  assi^ed  life 
insurance  policies  as  collateral  security,  and 
alleges  a  release  of  the  policies,  she  is  bound 
to  establifih  the  release  to  entitle  her  to  pay- 
ment 

S.  In  support  of  its  claim  to  insurance  policies 
in  favor  of  a  wife,  a  bank  averred  that  they 
had  been  assigned  to  it  by  her  as  security  for 
her  husband's  debt  to  it,  and  that  it  thereafter 
paid  ail  premiums  thereon.  Udd,  that  it  was 
sufficient  to  support  a  claim  thereto  as  security 
for  renewals  -of  the  debt 

4.  A  debtor  of  a  bank  secured  from  his  wife 
an  absolute  assignment  to  it  of  insurance  poli- 
cies on  Ills  life  in  her  favor,  which  lie  delivered 
to  it  to  secure  existing  and  future  debts;  and 
she  left  the  policies  with  the  bank  for  several 
years,  without  objection,  and  it  kept  them  alive 
until  the  husband  died.  HM,  that  she  was  es- 
topped to  deny  his  authority  to  pledge  the  poli- 
cies. 

Appeal  from  appellate  court.  Third  district. 

A  bill  of  interpleader  by  the  Bquitabie  Life 
Assurance  Society  of  the  United  States 
against  Jacob  H.  Oslrame  and  Harriet  B. 
Dewees  and  others,  and  a  like  bill  by  the 
Provident  Savings  Life  Assurance  Society  of 
New  York  against  the  same  parties,  were 
consolidated,  and  the  parties  were  ordered  to 
interplead.  From  a  judgment  of  the  appel- 
late court  reversing  a  Judgment  In  favor  of 
defendant  Harriet  B.  Dewees  (78  UL  Ak>. 
314),  she  appeala    Afiirmed. 

M.  T.  Layman  and  Patton,  Hamilton  & 
Patton,  for  appellant.  John  A.  Bellatti, 
Cbarles  A.  Barnes,  and  Richard  Yates,  for 
appellee. 

CARTWRiaHT,  J.  The  Equitable  life 
Assurance  Society  of  tbe  United  States  filed 
its  bill  in  the  circuit  court  of  Morgan  county 
against  the  appellee,  Jacob  H.  Osborne,  re- 
ceiver of  the  Ontral  niinois  Banking  &  Sav- 
ings Association  of  Jaciuonvllle,  a  co-part- 
nership for  conducting  a  bank,  and  the  ap- 
pollant.  Harriet  B.  Dewees,  together  with 
John  I.   Chambers  and    William   E.   Teltcli, 
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former  receivers  of  said  bank,  alleging  that 
complainant  was  Justly  indebted  in  the 
amount  of  two  policies  of  Insurance  npon  the 
life  of  Samuel  8.  Dewees,  deceased,  for 
$5,000  each,  and  aggregating  $10,000,  original- 
ly payable  by  the  terms  of  the  policies  to  the 
appellant,  Harriet  B.  Dewees,  then  wife  of 
Samuel  8.  Dewees,  and  assigned  by  her  to 
said  William  fi.  Veltcb,  cashier  of  said  bank, 
and  by  subsequent  assignments  transferred 
to  appellee  as  such  receiver,  and  that  appel- 
lant and  appellee  each  claimed  the  money  so 
due,  and  complainant  asked  that  said  jtar- 
ties  be  required  to  Interplead  and  state  their 
respective  claims  to  the  money,  and  that  the 
court  would  adjudge  to  whom  the  same  be- 
longed. A  like  bill  was  filed  by  the  Provi- 
dent Savings  lilfe  Assurance  Society  of  New 
York  against  the  same  parties,  and  stating 
the  same  facta,  except  that  there  was  a  single 
policy  In  that  case,  for  $10,000.  The  court 
ordered  the  parties  to  Interplead,  and  the 
money  was  deposited  in  the  court  by  com- 
plainants, subject  to  final  decree.  Chambers 
and  Veitch  disclaimed  any  Interest,  and  ap- 
pellant and  appellee  answered.  The  bill  first 
mentioned  was  consolidated  with  the  latter 
one.  Appellant,  by  her  answer  as  finally 
amended,  admitted  the  assignment  of  the 
policies  by  her,  but  claimed  that  they  were 
assigned  as  security  for  certain  notes  'of  Sam- 
uel S.  Dewees  then  held  by  the  bank,  and 
alleged  that  the  bank  repeatedly  extended 
the  time  of  payment  of  such  indebtedness  by 
taking  renewal  notes  therefor  without  her 
knowledge  or  consent,  whereby  the  policies 
were  released  as  security.  Appellee  answer^ 
ed,  claiming  the  Insurance  policies  as  se- 
curity for  the  indebtedness  of  Samuel  S. 
Dewees  to  the  bank,  and  alleging  that 
after  the  assignment  the  bank  had  paid  all 
premiums  on  the  policies,  and  that  the  re- 
ceivers had  kept  up  the  payment  of  such  pre- 
miums, and  there  had  been  paid  In  all  $3,- 
527.0S.  The  cause  having  been  referred  to  a 
master,  he  reported  that  the  policies  were  as- 
signed to  the  bank  as  collateral  security  for 
any  Indebtedness  of  Samuel  S.  Dewees  to  the 
bank  existing  at  the  time  of  the  assignment, 
or  that  might  thereafter  exist;  that  appel- 
lant was  not  notified  of  the  renewals,  and 
did  not  consent  thereto;  but  that  the  policies 
were  not  released  by  the  taking  of  renewal 
notes  In  accordance  with  the  contract;  and 
that  the  moneys  due  on  the  policies  were  to 
be  paid  to  the  appellee  to  apply  on  the  in- 
debtedness of  Samuel  S.  Dewees.  Objections 
were  overruled  by  the  master,  and  his  report 
was  excepted  to  before  the  court,  which  sus- 
tained the  exceptions  of  appellant  to  said 
findings,  and  entered  a  decree  that  the  money 
sbooid  be  paid  to  appellant,  except  the  sum 
of  $2,749.84  paid  by  appellee,  as  receiver,  for 
premiums  on  the  policies  and  Interest  there- 
on, which  was  to  be  refunded  to  him.  An 
appeal  was  taken  by  appellee  to  the  appellate 
court,  and  that  court  reversed  the  decree  of 
the  drcnlt  court,  and  remanded  the  cause, 


with  directions  to  enter  a  decree  ordering 
the  money  paid  to  appellee,  as  receiver. 
From  that  Judgment  of  the  appellate  court 
the  cause  is  brought  here  by  this  appeal. 

The  single  question  in  the  case  is  whether 
the  policies  assigned  to  the  cashier  for  the 
bank  were  released  by  the  bank  taking  new 
notes  In  renewal  and  extending  the  Indebt- 
edness from  time  to  time  after  the  assign- 
ment. The  appellant,  widow  of  Samuel  S. 
Dewees,  testified  concerning  the  authority 
given  by  her  to  her  husband  to  pledge  the 
policies,  and  an  argument  Is  made  here  upon 
the  proposition  that  she  was  not  a  compe- 
tent witness.  That  objection  was  not  made 
before  the  master  or  in  the  circuit  court,  and 
it  will  not  be  considered  here,  for  the  reason 
that  it  cannot  be  made  for  the  first  time  on 
appeal  Doty  v.  Doty,  158  lU.  46,  42  N.  E. 
174. 

On  the  other  side,  it  Is  urged  that  the  an- 
swer of  appellee  did  not  claim  the  policies  as 
security  for  the  indebtedness  as  extended  and 
renewed,  and  therefore  the  decree  of  the  cir- 
cuit court  was  right,  and  its  reversal  by  the 
appellate  court  was  wrong.  In  the  original 
answer  of  appellant  her  claim  was  tliat  the 
assignment  was  without  any  good  and  valu- 
able consideration,  and  that  it  was  not  bind- 
ing on  her..  The  first  amendment  to  her  an- 
swer alleged  that  the  Indebtedness  of  her 
husband  should  be  credited  with  the  proceeds 
of  a  lot  of  cattle,  and  that  the  Indebtedness 
was  paid.  After  the  evidence  had  been  tak- 
en before  the  master,  and  an  order  entered 
that  the  cause  had  been  beard  by  the  court 
and  taken  under  advisement,  she  was  per- 
mitted to  make  a  further  amendment  For 
the  purpose  of  permitting  this  amendment, 
the  order  of  the  previous  term  reciting  that 
the  cause  was  heard  and  taken  imder  ad- 
visement was  set  aside,  and  by  that  amend- 
ment she  set  up  the  claim  of  a  release  by  ex- 
tension of  time  of  payment  As  the  plead- 
ings then  stood,  she  admitted  the  assignment 
and  claimed  a  release  of  the  policies,  and 
this  was  affirmative  matter,  which  she  was 
bound  to  establish  to  entitle  her  to  the  mon- 
ey. If  she  failed  in  that  a  decree  in  her  fa- 
vor would  be  wrong  and  properly  reversed. 
Besides,  we  regard  the  claim  to  the  money 
stated  by  appellee  in  his  answer  as  sufficient 

Taking  all  the  evidence  In  the  record  into 
consideration,  it  proved  the  following  facts: 
The  Central  Illinois  Banking  &  Savings  As- 
sociation was  a  partnership  of  a  considerable 
number  of  persons,  who  issued  what  they 
called  "stock,"  showing  the  Interest  of  the 
partners,  and  carried  on  a  general  banking 
business.  Samuel  S.  Dewees  had  some  inter- 
est as  one  of  these  "stockholders,"  as  they 
were  called,  and  was  a  customer  of  the  bank. 
On  August  19,  1890,  he  was  indebted  to  the 
bank,  individually  and  as  a  member  of  the 
firm  of  Smith  &  Dewees,  to  the  amount  of 
$41,142.87.  He  had  been  a  customer  and  bor- 
rower from  the  bank,  and,  under  its  rules 
and  In  accordance  with  the  ordinary  custom 
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of  banks,  hia  notes  were  renewed  from  time 
to  time,  about  every  three  months.  The  bank 
was  then  demanding  payment,  or  seoirity  In 
case  It  should  continue  to  carry  the  Indebted- 
ness. There  were  flre  policies  of  Insurance 
upon  his  life,  amounting  to  the  face  value  of 
$35,000.  Two  of  these  were  payable  to  his 
estate,  and  the  three  in  question  In  this  case 
were  payable  to  his  wife,  the  appellant.  He 
said  that  he  would  give  the  Insurance  policies 
as  security  If  the  bank  would  grant  the  ex- 
tension and  continue  the  credit,  and  he  would 
get  his  wife  to  assign  these  policies.  The  two 
which  were  payable  to  his  estate  were  as- 
signed by  him,  and  have  been  collected, 
amoimtlng  to  $15,371.60.  He  went  to  his 
wife,  the  appellant,  and  told  her  that  he  was 
Indebted  to  the  bank,  and  that  If  she  would 
assign  the  policies,  "they  wouM  not  crowd 
him;  would  not  push  him;  would  extend  his 
time  on  the  note."  She  then  executed  legal 
and  formal  assignments  of  the  policies  to  Wil- 
liam E.  Veitch,  and  acknowledged  them  be- 
fore a  notary  public.  The  ofHcials  of  the 
bank  and  appellant  did  not  see  each  other, 
or  have  any  negotiation  or  agreement  about 
the  matter,  but  the  business  was  carried  on, 
on  her  part,  entirely  through  her  husband. 
He  delivered  the  policies  and  assignments  to 
the  bank  as  collateral  security  to  secure  the 
indebtedness  then  existing  or  to  be  contracted 
thereafter  in  the  course  of  his  business  with 
the  bank.  His  agreement  was  that  the  col- 
lateral was  to  apply  on  the  indebtedness  as 
a  whole,  as  it  might  exist  at  any  time,  cov- 
ering the  notes,  which  were  to  be  renewed 
from  time  to  time,  or  divided  In  any  way 
that  might  best  suit  the  bank,  and  without 
regard  to  the  manner  in  which  it  was  repre- 
sented, whether  by  notes  then  existing, 
future  notes,  overdrafts,  or  otherwise.  The 
insurance  companies  were  notified  of  the  as- 
signments, and  assented  thereto.  The  notes 
were  renewed  about  every  four  months.  Ap- 
pellant bad  no  notice  of  extensions,  and  never 
gave  any  consent  to  them,  or  to  renewal  of 
notes,  but  left  the  policies  where  they  were 
with  the  bank,  and  never  paid  any  premiums, 
or  attempted  to  reclaim  them.  The  policies 
remained  In  the  possession  of  the  bank,  and 
the  indebtedness  was  continued  in  different 
forms  until  August  25,  1803,  when  the  bank 
suspended,  and  the  indebtedness  had  then 
been  reduced  to  $26,826.54.  During  this  time 
the  bank  paid  the  premiums,  and  kept  the 
policies  in  force;  and  at  the  time  of  the  sus- 
pension the  notes  and  policies  went  Into  the 
bands  of  the  receivers,  who  continued  to  pay 
the  premiums.  Dewees  died  December  19, 
1896;  and,  on  proofs  of  his  death  being  made, 
the  policies  matured. 

The  transaction  with  the  bank  was  con- 
ducted by  appellant  through  her  husband, 
and,  so  far  as  the  original  contract  is  con- 
cerned, the  rights  of  the  parties  are  to  be 
determined  from  the  law  of  agency.    Accord- 


ing to  her  testimony,  the  express  authority 
given  to  him  was  to  pledge  the  policies  to 
secure  the  then-existing  indebtedness;  but 
she  executed  absolute  assignments  of  the 
policies  to  Veitch,  the  cashier,  and  acknowl- 
edged them  before  a  notary,  transferring  the 
entire  title  and  Interest  therein,  withoat  any 
condition  or  limitation.  The  assignments 
were  not  limited  to  any  particular  purpose, 
and  were  free  from  any  condition.  These  as- 
signments she  delivered  to  her  husband,  who 
took  them  to  the  bank,  and  pledged  tbem  gen- 
erally for  bis  indebtedness  then  existing,  or 
which  might  thereafter  exist,  in  the  nsnal 
course  of  the  business  as  it  had  been  con- 
ducted and  was  to  be  conducted  In  the  future. 
By  the  law  of  agency,  although  she  did  not 
give  her  husband  express  authority  to  pledge 
the  policies  in  the  way  he  did  to  secure  the 
Indebtedness  in  its  continued  form,  she  wonld 
be  liable  If  the  act  was  within  the  apparent 
authority  conferred  uiwn  him  by  her  act  of 
delivering  the  iralicles  to  him,  and  making 
and  delivering  to  him  the  assignments.  To 
permit  her  to  dispute  such  authority  as  she 
appeared,  from  her  own  act,  to  liave  given 
him,  would  be  to  enable  him  to  commit  a 
fraud  upon  innocent  persons,  and  could  not 
be  allowed.  There  was  nothing  on  the  face 
of  the  assignments  which  could  give  the  bank 
notice  that  the  power  was  less  than  w^hat  It 
appeared  to  be,  which  was  to  transfer  the 
entire  interest  or  any  lesser  Interest;  and  it 
seems  to  us  that  she  Justlfled  the  bank,  which 
took  the  assignments  in  good  faith,  in  believ- 
ing that  she  had  given  her  husband  power 
to  pledge  them  according  to  his  proposal  to 
and  agreement  with  the  bank.  Under  such 
circumstances  she  is  bound  by  his  act.  1  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  988;  Norwood  v. 
Guerdon,  60  111.  253. 

We  think  that  other  facts  should  also  have 
weight  in  determining  the  rights  of  the  par- 
ties. These  policies  were  of  no  value,  ex- 
cept as  they  were  kept  in  force  by  the  pay- 
ment of  premiums;  and  for  more  than  six 
years  appellant  permitted  the  bank,  or  Its  re- 
ceivers, to  pay  the  premiums,  and  keep  the 
policies  In  force,  and  retain  possession,  un- 
der the  assignment  which  she  had  made. 
She  did  nothing  to  reclaim  the  policies,  and 
either  gave  no  attention  whatever  to  keeping 
them  alive,  or,  if  she  did,  knew  that  the  bank 
was  doing  it,  and  making  payments,  on  the 
faith  of  her  assignment  She  allowed  the 
bank  and  the  receivers  to  pay  a  large  sum 
of  money  in  premiums,  covering  a  period  of 
many  years  after  the  first  extension  of  the 
Indebtedness,  and  we  think  her  conduct  wonld 
justify  an  Inference  that  she  knew  the  poli- 
cies were  being  used  to  secure  the  Indebted- 
ness during  that  time,  and  tacitly  assented  to 
such  use,  and.  In  equity,  should  be  esto^jed 
from  now  making  a  claim  that  they  had  been 
released.  The  Judgment  of  the  app^ate 
court  is  affirmed.    Judgment  affirmed. 
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(178  111.  m.) 

LAWRENCE  t.  OGLESBY. 
(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

AlTEAI/— BKCOKD— FiNDIKO— BtJDBNOK— PROMI8B 

— CON8IDEKATION. 

1.  The  opinion  of  the  appellate  court  is  not  a 
record  on  which  errors  can  be  assigned  on  writ 
of  error  or  appeal  to  the  supreme  court. 

2.  No  proposition  of  law  having  been  present- 
ed at  the  trial,  the  findings  of  the  trial  and  ap- 
pellate courts  are  conclusive  on  the  supreme 
court  on  the  facts. 

3.  The  will  and  the  inventory  of  testator's 
estate  are  admissible  in  an  action  by  testator's 
daughter  based  on  defendant's  promise  to  tes-. 
tator  to  pay  plaintiff  certain  money;  the  re- 
quest of  testator  that  the  payment  be  made, 
and  defendant's  promise  to  make  it,  being  made 
because  testator  had  made  a  will  under  which 
defendant  was  a  beneficiary. 

4.  Where  testator,  who  had  promised  to  ex- 
pend $1,600  for  his  daughter,  6.,  on  being  se- 
riously injured  rec|uested  others  than  his  son 
and  another  to  retire,  and  then  said  to  his  son 
that  he  had  made  a  will,  and  that  he  wanted 
him  to  pay  G.  $1,500,  and  asked  him  if  he 
would  do  it,  there  is  a  consideration  for  the 
son's  promise  to  do  so. 

Appeal  from  appellate  court,  Third  district. 

Action  by  Georgia  Oglesby  against  Arthur 
Lawrence.  From  a  judgment  of  the  appel- 
late court  affirming  a  Judgment  for  plaintiff 
(75  111.  App.  669),  defendant  appeals.  Af- 
firmed. 

Oscar  Allen,  for  appellant.  A.  L.  Ander- 
son and  Beach  &  Hodnett,  for  appellee. 

I  PHILLIPS,  J.  Appellant,  a  brother  of  ap- 
pellee, was,  with  the  latter,  a  legatee  under 
the  wlQ  of  Alexander  Lawrence;  who  bad  by 
his  will  devised  to  appellant  property  of  the 
value  of  about  $25,000,  subject  to  a  charge  in 
favor  of  another  brother  amonntlng  to  about 
$3,500.  By  the  wlU  a  life  estate  In  land  of 
about  the  value  of  $7,000  was  devised  to  ap- 
pellee, with  remainder  to  her  children  who 
attained  the  age  of  21.  In  his  lifetime,  Alex- 
ander Lawrence  promised  his  daughter,  the 
appellee,  to  build  on  the  land  so  devised  to 
her  a  house  of  the  value  of  $1,500.  On  or 
about  June  29,  1896,  Alexander  Lawrence  re- 
ceived a  serious  injury,  which  caused  his 
death  about  five  weeks  thereafter.  Within 
two  hours  after  receiving  the  injury,  he  ask- 
ed to  be  left  alone  with  Mrs.  Turner,  his  sls- 
ter-ln-law,  and  the  appellant.  Mrs.  Turner 
testifies:  "He  asked  all  to  go  away,  except 
Arthur  and  myself.  He  said  to  me,  *I  want 
you  to  hear  what  I  am  going  to  say;'  then, 
'I  have  made  my  will;'  then  to  Arthur,  'I 
want  you  to  pay  Georgia  $1,500  not  mention- 
ed In  my  will.'  He  asked  Arthur  if  be  heard 
that.  He  bowed  his  head,  and  said  he  did. 
He  says,  'Tou  bear  that,  Frank?'  I  said, 
'Yes,  sir.'  He  said  to  Arthur  again,  'You 
will  do  that  Arthur?  and  Arthur  said  that 
he  would.  This  was  an  hour  or  two  after 
the  injury.  My  given  name  is  B^ances.  I 
am  called  Frank  in  the  family."  A  part  of 
this  conversation  was  overheard  by  the  ap- 
pellee. The  appellant  admits  the  conversa- 
tion was  had  as  testified  to  by  Mrs.  Turner, 
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but  claims  that  subsequent  to  that  time- 
about  two  or  three  weeks  afterwards— he  had 
another  conversation  with  his  father,  which 
he  details,  and  which,  as  shown  by  the  ab- 
stract, was  as  follows:  "Now,  you  may  state, 
Mr.  Lawrence,  what  was  said  in  that  con- 
versation." To  this  question  plaintiff  object- 
ed. The  court  overruled  the  objection,  and 
plaintiff  excepted,  and  the  witness  answered: 
"My  best  recollection  Is  that  father  broached 
the  subject  In  regard  to  this  $1,500,  and  I 
asked  him,  I  says:  'As  I  haven't  the  money,' 
I  says,  'do  I  have  to  mortgage  the  hind,  or 
do  I  have  to  borrow  the  money,  to  pay  this?' 
He  says,  "No,  sir,'  he  says;  'as  you  get  the 
money  off  of  the  farm,  you  pay  it  to  them.' 
I  says,  T  will.'  My  sister  came  In  there 
when  I  told  my  father  that  I  would,  and  I 
told  her  In  just  a  little  bit  afterwards  what 
it  was  that  I  bad  agreed  to  do.  I  agreed  to 
pay  the  $1,500.  I  don't  know  that  my  fa- 
ther said  anything  more,— only  just  what  I 
have  told.  I  have  not  at  any  time  since 
coming  Into  possession  of  those  lands  under 
my  father's  will  been  able  to  raise  the  $1,500 
for  my  sister  without  Incumbering  the  prop- 
erty." The  appellee  brought  an  action  at 
law  to  recover  the  $1,500,  and  filed  a  declara- 
tion containing  the  common  counts  and  a 
special  count.  The  plaintiff  recovered  in  the 
trial  court,  and  on  appeal  to  the  appellate 
court  for  the  Third  district  that  judgment 
was  affirmed.  Xo  pr(^>osltlons  were  asked  or 
held  on  the  trial.  By  the  assignment  of  er- 
rors on  the  record  of  the  court.  It  is  claimed- 
error  was  committed  to  admitting  improper 
evidence,  and  In  excluding  proper  evidence, 
and  in  the  finding  and  judgment  for  the 
plaintiff.  No  other  questions  were  presented 
by  the  assignments  of  error  on  that  record. 

On  ibis  appeal  from  the  appellate  court  the 
appellant  assigns  as  error  that  the  appellate 
court  erred  (1)  In  affirming  the  judgment  of 
the  cbvult  court;  (2)  in  not  holding  that  the 
count  of  the  declaration  relied  upon  shows 
no  cause  of  action  cognizable  at  common  law; 
(3)  In  holding  that  a  consideration  was  shown 
for  the  alleged  promise;  (4)  in  adopting  in  Its 
opinion  rules  to  govern  its  decision  which, 
however  applicable  In  equity,  are  not  ap- 
plicable at  common  law;  (5)  In  holding  the 
statement  of  facts  In  the  opinion  on  which  It 
bases  Its  decision  shows  a  legal  cause  of  ac- 
tion; (6)  in  holding  that  any  consideration  Is 
shown  by  the  evidence  for  the  alleged  prom- 
ise; (7)  in  holding  as  unworthy  of  belief  wit 
nesses  against  whom  there  is  no  impeaching 
evidence;  (8)  that  the  court  erred  In  assuming 
as  the  ground  of  Its  opinion  that  certain 
things  were  evident  to  the  circuit  court  which 
the  record  shows  were  not  before  the  circuit 
court  at  all,  thus  assuming  original  instead 
of  appellate  jurisdiction;  (0)  that  the  court 
erred  In  declining  to  pass  upon  legal  ques- 
tions snbmittM  to  it  for  Its  decision;  (10) 
that  the  court  erred  in  assuming  questions  of 
fact  as  a  reason  for  not  passing  upon  legal 
questions  submitted  for  decision;    (11)  that 
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the  court  erred  In  not  holding  that  linproi>er 
evidence  was  admitted  for  plaintiff  In  the  cir- 
cuit court 

The  opinion  of  the  appellate  court  Is  not  a 
record  on  which  errors  can  be  assigned  on 
writ  of  error  or  appeal  to  this  court,  as  has 
been  frequently  held;  and  this  disposes  of 
the  fourth,  fifth,  seventh,  eighth,  and  t^ith 
assignments  of  error. 

Xo  propositions  of  law  having  been  pre- 
sented, the  finding  of  the  trial  and  appellate 
courts  Is  conclusive  on  this  court  on  the  facts; 
and  for  this  cause  the  third  and  sixth  assign- 
ments cannot  be  considered. 

The  only  objection  to  the  admission  of  evi- 
dence urged  in  the  brief  of  appellant  was  In 
admitting  the  will  and  inventory  of  the  es- 
tate of  Alexander  Lawrence.  The  basis  of 
the  appellee's  claim  was  by  reason  of  a  prom- 
ise made  by  the  appellant  because  of  the  fact 
that  a  will  had  been  made  under  which  ap- 
pellant was  a  beneficiary;  and  no  conclusion 
can  be  had,  other  than  that  the  request  made 
by  Alexander  Lawrence  and  the  promise  of 
appellant  were  because  of  that  fact  alone.- 
It  would  be  fatuous  to  attempt  to  assign  any 
other  reason  for  either  the  request  or  prom- 
ise. By  the  affirmance  of  the  Judgment  the 
appellate  court  necessarily  held  that  Improp- 
er evidence  was  not  admitted.  In  that  v)ew 
we  concur.  The  will  and  Inventory  were 
clearly  competent  evidence.  This  disposes 
of  the  ninth  and  eleventh  assignments  of  er- 
ror. 

The  first  and  second  assignments  of  error 
can  be  considered  together.  Appellant  in- 
sists that  no  consideration  existed  for  the 
promise,  and  that  the  same  Is  a  nullity,  as 
attempting  to  enforce  a  parol  trust  in  opposi- 
tion to  the  terms  of  a  will;  that  no  sitoken 
words  can  revoke  or  annul  a  will,  or  a  verbal 
agreement  change  any  testamentary  terms; 
that  there  Is  no  remedy  by  an  action  at  law, 
even  conceding  the  facts,  but  that  resort  must 
be  had  to  a  court  of  equity.  The  evidence 
is  clear  that  the  father  stated  he  had  made  a 
will,  and  desired  his  son,  the  appellant,  to  pay 
appellee  $1,500.  Prior  to  the  time  of  his  Injiuy 
he  had  promised  appellee  that  he  would  ex- 
pend that  amount  for  her  benefit.  He  recog- 
nized that  compliance  with  this  promise  was 
a  duty  and  an  obligation  on  his  part.  In  the 
shadow  of  death  he  remembered  it,  and  de- 
sired his  promise  should  be  carried  out.  His 
will  was  merely  ambulatory,  and  could  be 
changed  by  him.  He  knew  he  had  a  right  to 
do  this,  and  the  son  knew  It  With  this 
knowledge  he  retained  his  sister-in-law  and 
the  son  near  nim,  and  said:  "I  have  made  a. 
will.  I  want  you,  Arthur,  to  pay  Georgia 
$1,500.  Win  you  do  Itr'  He  recognized  a 
moral  obligation  as  existing  In  consequence, 
of  his  promise  to  his  daughter.  "When  a 
man  Is  under  a  moral  obligation  which  no 
court  of  equity  can  enforce,  and  promises, 
the  honesty  and  rectitude  of  the  thing  is  a 
consideration."  Hawkes  v.  Saunders,  Cowp. 
290.    Recognizing  that  obligation,  and  exact- 


ing a  promise  from  his  son  to  carry  out  tbat 
promise,  the  promise  of  the  son  has  for  Us 
consideration  the  honesty  and  rectitude  of 
the  duty  of  compliance.  Promises  of  this 
character  have  frequently  been  recognized  u 
enforceable,  and  as 'founded  on  a  sufficient 
consideration.  Drakeford  v.  Wllks,  3  Atk. 
539;  Barrow  v.  Greenough,  3  Ves.  152;  Bjm 
T.  Godfrey,  4  Ves.  6;  SUckland  v.  AUridge, 
9  Ves.  516;  Russell  v.  Jackson,  10  Hare,  2(M; 
Button  V.  Pool,  1  Vent  318;  Knowles  v.  Er- 
win,  43  Hun,  150;  Hind  v.  Holdshlp,  2  Watts, 
104;  WUlIamson  v.  Yager,  91  Ky.  282,  15  S. 
W.  660;  Hawkes  v.  Saunders,  supra.  To 
hold  that  the  son  could  not  be  required  to 
comply  with  such  promise,  as  not  being  based 
on  a  sufficient  consideration,  would  be  to  dis- 
regard the  fact  that  the  will  was  merely 
ambulatory,  and  could  be  changed  by  the  tes- 
tator so  long  as  he  was  of  sound  and  dispos- 
ing mind,  and  that  he  must  have  known  tbat 
fact  and  would  be,  In  effect  to  aid  the  ap- 
pellant in  the  perpetration  of  a  fraud  on  ap- 
pellee. GUpatrick  v.  Olidden.  81  Me.  137,  16 
AQ.  464;  Drakeford  v.  Wllks,  supra;  Russell 
▼.  Jackson,  supra.  It  is  not  a  change  of  tes- 
tamentary terms  by  a  verbal  agreement  nor 
a  revocation  of  a  will  by  spoken  words;  nei- 
ther Is  It  an  attempt  to  ingraft  a  parol  trust 
In  opposition  to  the  terms  of  a  wiU.  Th« 
will  remained  as  it  was  written.  It  was  not 
changed  because  of  the  promise.  Neither  can 
it  be  doubted  that  had  the  promise  not  l>een 
made.  It  would  not  have  remained  as  writ- 
ten. There  was  here  a  full  and  sufficient 
consideration  for  the  promise.  That  promise 
was  for  the  benefit  of  appellee.  Where  a 
contract  is  entered  Into  by  one  with  another 
for  the  benefit  of  a  third  person,  such  third 
person  may  maintain  an  action  la  bis  own 
came  for  a  breach  thereof.  Such  Is  the  well- 
recognized  rule,  and  one  not  an  open  qaes- 
tlon  In  this  state.  Brlstow  v.  Lane,  21  lU. 
194;  Insurance  Oo.  v.  Olcott  97  m.  439;  Ed- 
dy V.  Roberts,  17  111.  505;  Snell  v.  Ives,  85 
ni.  279;  Beasley  v.  Webster,  64  IlL  458.  In 
the  enforcement  of  such  right  on  such  a  prom- 
ise resort  may  be  had  to  a  court  of  law.  It 
Is  not  necessary  to  resort  to  chancery.  The 
common  count  for  money  had  and  received 
for  the  nse  of  another  Is  an  equitable  form 
of  common-law  pleading,  and  of  Itself  is  suffi- 
cient on  which  to  authorize  the  admission  of 
this  evidence  and  sustain  a  recovery.  Eg- 
gleston  V.  Buck,  24  111.  262.  The  Judgment  of 
the  appellate  court  for  the  Third  district  is 
affirmed.    Judgment  affirmed. 

(178  III.  103) 

KEISTER  V.  KEISTBR  et  at 
(Supreme  Conrt  of  Illinois.    Feb.  17,  1890.) 

Wills— RicoRD  or  Frobatb— Coktbst  la  Coia- 
CEKY— Limit ATioNs — ErrccT  ov  Fratu 
for  Paktitioh. 
1.  A  bill  for  partition,  filed  by  one  who  ciaimi 
to  be  a  tenant  In  common  with  defendant  on 
the  ground  that  a  will  giving  the  land  to  de- 
fendant was  obtained  by  fraud  and  undue  ia- 
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fliience,  is  within  the  statute  of  wills  (Rev.  St. 
c.  148,  §  7),  providing  that  a  bill  to  contest  a 
will  in  chancery  mast  be  filed  within  three 
years  after  the  probate  of  such  wUl. 

2.  An  iDdorseiuent  on  the  back  of  a  will: 
"Probate  of  Will,  Macon  County  Court.  In  the 
Matter  of  the  Last  Will,"  etc.;  "Filed  in  the 
county  court  this  10th  day  of  November;" 
"Recorded  in  Will  Records,  page  202,"— fol- 
lowed by  the  oath  of  the  executors,  subscribed 
and  sworn  to  in  open  court  before  the  clerk,  is 
BQfflcient  to  show  that  the  will  was  properly 
admitted  to  probate,  although  no  formal  order 
to  that  effect  was  entered. 

3.  Where  jurisdiction  of  an  estate  was  taken 
by  a  probate  court  under  a  will,  it  will  be  pre- 
sumed that  it  had  been  settled  in  pursuance  of 
that  will. 

4.  That  the  record  of  the  probate  of  a  will, 
which  is  indorsed  as  having  oeen  filed  and  re- 
corded In  the  county  court,  contains  no  formal 
order  to  the  effect  that  the  will  has  been  ad- 
mitted tojprobate,  will  not  prevent  the  running 
of  Rev.  St.  c.  148,  §  7,  providing  that  a  bill 
in  chancery  to  contest  a  will  must  be  filed  with- 
in three  years  after  probate  of  such  will. 

Error  to  circuit  court,  Macon  county;  Ed- 
ward P.  Vail,  Judge. 

Bill  for  partition  by  Julius  Kelster  against 
.lohn  F.  Kelster  and  others.  From  an  order 
sustaining  a  demurrer  to  the  bill,  platntiS 
brings  error.    AiHrmed. 

Le  Forgee  &  Lee,  for  plaintiff  In  error. 
Johns  &  Housum,  for  defendants  In  error. 

WILKIN,  J.  At  the  January  term,  1897, 
of  the  circuit  court  of  Macon  county,  JuUua 
Kelster,  plaintiff  In  error,  filed  his  bill  for  the 
partition  of  certain  lands  in  that  county;  al- 
leging that  by  reason  of  the  death  of  his 
father,  Peter  Kelster,  on  November  5,  1891, 
be  became  the  owner  of  the  lands  In  question 
as  tenant  In  common  with  his  brother,  John 
F.  Kelster,  subject  to  the  dower  and  home- 
stead rights  of  Susan  Kelster,  the  surviving 
widow.  The  bill  charges  that,  by  means  of 
fraud  and  undue  Influence  on  the  part  of  John 
F.  Kelster  and  Susan  Kelster  over  the  mind 
of  the  deceased,  they  Induced  him  to  make 
a  will  which  practically  disinherited"  plaintiff 
In  error,  and  that  In  pursuance  of  their  fraud- 
ulent designs  the  purported  will  was  on  the 
10th  day  of  November,  1881,  presented  for 
probate  in  the  county  court  of  Macon  county, 
and  was  Improperly  admitted  to  record,  and 
that  letters  testamentary  were  granted  there- 
under. It  Is  alleged  that  the  will  thus  ob- 
tained and  Improperly  probated  constitutes 
a  cloud  upon  complainant's  title,  which  he 
asks  to  have  removcKl,  and  that  partition  of 
the  premises  be  decreed.  To  this  bill  the  de- 
fendants filed  a  general  demurrer,  which  was 
sustained.  From  that  ruling  complainant 
brings  the  cause  to  this  court  on  writ  of  er- 
ror. 

While  this  Is  caUed  a  "bill  for  partition," 
it  clearly  shows  on  Its  face  that  the  complain- 
ant can  only  have  that  relief  upon  an  order 
setting  aside  the  will  of  his  father,  Peter 
Kelster.  Therefore,  unless  sutHclent  facts  are 
properly  alleged  to  entitle  him  to  the  latter 
relief,  the  demurrer  was  properly  sust.iined, 
and  the  decree  below  must  be  affirmed.    On 


this  branch  of  the  case  the  bill  Is  plainly  one 
to  contest  said  will  by  bill  In  chancery.  The 
right  to  that  relief  Is  purely  a  statutory  right, 
and  can  only  be  availed  of  under  the  pro- 
visions of  section  7  of  the  statute  of  wills 
(Rev.  St.  c.  148).  Luther  v.  Luther,  122  111. 
558,  13  N.  E.  166;  Wheeler  v.  Wheeler,  134 
m.  522,  25  N.  E.  588;  Jele  V.  Lemberger,  163 
lU.  33S,  45  N.  E.  279. 

It  Is  alleged  in  the  bill  tiiat  the  will  was 
presented  for  probate  to  the  county,  court  of 
Macon  county  November  10, 1891,  and  letters 
testamentary  In  the  estate  were  Issued  to  the 
executors  named  In  the  will.  The  blU,  how- 
ever, was  not  filed  until  the  22d  day  of  May, 
1897.  One  of  the  requirements  of  section  7, 
supra,  Is  that  a  bill  to  contest  a  will  In  chan- 
cery must  be  filed  within  three  years  after 
the  probate  of  any  such  will.  Here  more  than 
sis  years  have  Intervened,  and,  as  held  In 
Luther  V.  Luther  and  Wheeler  y.  Wheeler, 
supra,  the  court  was  without  Jurisdiction  to 
entertain  the  bill.  It  Is  not  shown  by  allega- 
tions, nor  Is  It  even  claimed  in  the  argument, 
that  the  complainant  was  at  any  time  under 
either  of  the  disabilities  named  in  section  7 
of  the  statute. 

An  attempt  Is  made  to  escape  the  foregoing 
conclusion  by  Insisting  that  It  Is  shown  by 
the  bin  that  the  will  was  not  properly  ad- 
mitted to  probate.  The  allegations  In  that 
regard  are  as  follows:  ."That  upon  the  11th 
day  of  November,  1891,  John  F.  Kelster  and 
Jacob  S.  Keller  filed  their  certain  petition  In 
the  county  court  of  Macon  county  (or  letters 
testamentary  In  the  estate  of  Peter  Kelster, 
deceased;  that,  the  said  cause  coming  on  to 
be  heard,  letters  testamentary  were  Improper- 
ly granted  to  the  said  John  F.  Kelster  and 
Jacob  S.  Keller  as  executors  of  the  last  will 
and  testament  of  the  said  Peter  Kelster,  de- 
ceased; that  upon  the  10th  day  of  November, 
1891,  th3  said  will,  purporting  to  be  the  last 
will  and  testament  of  the  said  Peter  Kelster, 
deceased,  was  presented  for  probate  In  the 
county  court  of  Macon  county,  Illinois;  that  at 
the  time  said  alleged  will  was  so  presented  for 
probate  no  real  proof  or  testimony  was  of- 
fered or  tendered  as  to  the  execution  of  said 
will;  and  that  the  only  proof  so  presented  was 
a  certain  paper  purporting  to  be  proof,  a 
copy  of  which  is  hereto  attached,  marked 
'Exhibit  B,'  and  made  a  part  of  this  blU  of 
complaint."  The  allegations  that  the  will  was 
not  properly  probated,  and  that  letters  testa- 
mentary were  Improperly  granted,  are  the 
mere  conclusions  of  the  pleader,  and  are  not 
supported  by  the  facts.  Exhibit  B,  referred 
to,  shows  that  the  witnesses  to  the  will  ap- 
peared at  the  November  term,  1801,  of  the 
Macon  county  court,  and  made  oath  to  the 
execution  of  the  Instrument;  and,  while  the 
oath  Is  not  literally  In  the  language  of  the 
statute,  we  think  It  Is  In  substantial  compli- 
ance therewith.  On  the  bacU  of  the  will  and 
attestation  by  the  witnesses  was  Indorsed: 
"Probate  of  Will,  Macon  County  Court,  No- 
vember Term,  1891.    In  the  Matter  of  the 
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Last  Will  and  Testament  of  Peter  Keister, 
Deceased.  Filed  In  the  county  court  this  10th 
day  of  Xovember,  1891.  George  P.  Hardy, 
Clerk."  "Recorded  In  Will  Records,  page 
202."  Then  follows  the  oath  of  the  execu- 
tors, dated  November  11,  1891,  subscribed  and 
sworn  to  in  open  court  before  the  clerk,  which 
was  duly  filed.  It  does  thus  appear  with 
reasonable  certainty  that  the  will  was  in  fact 
admitted  to  probate,  although  no  formal  order 
to  that  effect  was  entered,  as  should  have  been 
done.  Certainly,  enough  is  here  shown  to 
establish  the  fact,  in  the  absence  of  an  alle- 
gation to  the  contrary,  that  the  estate  of  Pe- 
ter Keister  was  taken  jurisdiction  of  by  the 
probate  court  under  the  will,  and  it  must  be 
presumed  that  in  due  course  of  law  it  has 
been  settled  in  pursuance  of  that  will.  See 
Counts  r.  Wilson  (S.  0.)  23  S.  E.  942;  In  re 
Warfleld's  WiU,  22  Ottl,  61. 

But,  even  if  it  could  be  said  that  the  record 
of  probate  as  here  shown  would  be  insuffi- 
cient in  a  direct  attack  upon  the  same,  noth- 
ing, we  think,  is  clearer  than  that  in  this 
collateral  proceeding  it  must  be  held  sufficient. 
The  wisdom  of  the  statute  fixing  a  time  with- 
in which  bills  in  chancery  may  be  filed  to 
contest  and  set  aside  wills,  testaments,  and 
codicils,  and  of  that  well-settled  rule  of  law 
which  permits  attacks  upon  the  proceedings 
of  courts  of  general  Jurisdiction  for  mere 
irregularities  only  by  a  direct  proceeding  for 
that  purpose,  is  forcibly  illustrated  by  this 
bill.  To  permit  the  complainant  now  to  come 
into  a  court  of  equity  and  attack  this  will,  or 
its  probate,'  on  the  facts  alleged,  would  be 
inequitable,  and  wholly  unauthorized  by  the 
law.  There  are  many  allegations  in  the  bill 
which  seem  to  have  no  relevancy  to  the  legal 
or  equitable  rights  of  the  complainant,  even 
though  he  had  the  right  to  file  the  bill  when 
be  did.  In  our  view  of  the  case,  section  7, 
supra,  is  a  complete  bar  to  the  bill;  and,  as 
this  appears  upon  the  face  of  it,  the  defect 
was  properly  taken  advantage  of  by  demurrer. 
The  circuit  court  committed  no  error  in  sus- 
taining that  demurrer  and  dismissing  the  bill. 
Judgment  affirmed. 


(178  III.  72) 


BAILEY  V.  SMITH. 


(Snpreme  Court  of  Illinois.    Feb.  17,  1899.) 

Taxation  —  Notiob  of  Pokchasb— Constrdction 
— Tax  Titlb — Validiti— Btatutobt  Rb- 

quiREMBNTB — CoMFLIAMCB. 

1.  A  notice  by  a  purchaser  at  a  tax  sale  that 
he  had  purchased  certain  property  described, 
"for  the  taxes,  special  assessments,  interest, 
and  costs,"  does  not  show  whether  the  land 
was  sold  for  general  taxes  or  speciai  assess- 
ments, as  required  by  Revenue  Act,  §  21C,  and 
a  title  based  on  such  notice  is  void. 

2.  Strict  compliance  with  all  statutory  re- 
quirements is  necessary  to  the  creation  of  a 
valid  tax  title. 

Appeal  from  circuit  court,  Adams  county; 
J.  0.  Broady,  Judge. 

Ejectment  by  Oliver  J.  Bailey  against  Thom- 
as B.  Smith.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 


This  is  an  action  of  ejectment  brought  bj 
appellant  against  appellee,  in  the  circuit  court 
of  Adams  county,  to  obtain  possession  of  cer- 
tain lands  In  tliat  county  and  in  the  Indian 
Grave  drainage  district,  to  which  lands  ap- 
pellant claims  title  under  a  tax  deed  issued 
in  pursuance  of  a  tax  sale  on  June  2,  1881 
A  jury  was  waived  by  agreement,  and  the 
case  was  tried  by  the  court  at  the  March 
term,  1887,  resulting  in  a  judgment  for  appel- 
lee. Appellant  paid  the  costs,  and  took  a  new 
trial,  under  the  statute;  and  at  the  June  term, 
1898,  at  a  trial  by  the  court.  Judgment  was 
again  rendered  in  favor  of  the  appellee  and 
against  appellant  for  costs.  From  that  judg- 
ment this  appeal  is  now  prosecuted. 

G.  Eldmunds,  tor  appellanL  James  N. 
Sprigg,  for  appellee. 

WILKIN,  J.  It  appears  from  a  stlpnlatioii 
on  ffie  that  the  tax  deed  offered  In  evidence 
by  appellant  in  support  of  his  claim  to  pos- 
session of  the  lands  In  question  was  given  un- 
der a  sale  for  delinquent  special  assessments 
in  the  Indian  Grave  drainag^e  district,  that  all 
state  and  county  taxes  had  been  paid  In  fnU, 
and  that  only  the  special  assessments  for  the 
years  1892  and  1893,  and  the  costs  accrued 
thereon,  were  delinquent  The  chief  defense 
Interposed  to  appellant's  action  is  that  the 
notice  given  by  him  In  attempted  compliance 
with  section  216  of  the  revenue  act  is  defect- 
ive, in  that  it  fails  to  show  whether  the  lands 
in  question  were  sold  tor  delinquent  general 
taxes  or  for  delinquent  special  assessments. 
The  notice  with  reference  to  this  land  is  as  fol- 
lows: "That  at  said  sale  on  June  2,  1891,  I 
purchased  eighty  acres,  N.  %  N.  W.  qr.  set 
26,  township  1  north,  of  range  8  west,  in 
Adams  county,  Illinois,  for  the  taxes,  special 
assessments.  Interest,  and  costs  due  thereon 
for  the  years  1802  and  1893,  respectively, 
which  tract  was  taxed  for  each  of  said  years 
In  the  name  of  T.  B.  Smith,  and  was  special!; 
assessed  In  the  name  of  James  Mulligan  by 
order  of  the  county  court  of  Adams  county, 
Illinois,  confirming  the  first  assessment  of  tlie 
Indian  Grave  drainage  district,  entered  April 
20, 1880,  and  that  said  tract  was  also  specially 
assessed  in  the  name  of  James  MuUigan  by 
order  of  the  county  court  of  Adams  county, 
Illinois,  confirming  the  second  assessment  of 
the  Indian  Grave  drainage  district  of  Adams 
county,  Illinois,  entered  October  3,  1881,  upon 
which  two  assessments  Installments  of  Inter- 
est were  due,  assessed  by  the  commissioners 
of  said  drainage  district  in  the  name  of  Tom 
B.  Smith,  for  the  years  1892  and  1883,  respect- 
ively, one  for  the  year  1892,  due  September  1, 
1892,  and  one  for  the  year  1893,  due  Septem- 
ber 1,  1893,  and  also  assessment  of  salil 
drainage  district  for  annual  amount  of  bene- 
fits thereon  for  repairs,  called  'repair  tax,'  as- 
sessed by  said  commissioners  in  the  name  of 
Tom  B.  Smith  for  the  year  1893,  due  Septem- 
ber 1,  1893,  for  the  year  ending  with  the  July 
term,  1894,  of  said  county  court,  and  that  the 
time  of  redemption  from  said  sale  will  eqiiie 
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with  June  2,  1896."  It  wlU  be  seen  that  the 
notice  is  for  "taxes,  special  assessments,  In- 
terest, and  costs,"  while  the  land  was  sold  for 
special  assessments  only.  It  has  been  repeat- 
edly held  by  this  court.  In  considering  this 
statute,  that  the  notice  required  by"  section 
216  above  referred  to  must  show  for  what  the 
lands  were  sold,— whether  for  general  taxes 
or  for-  special  assessments.  Gage  v.  Water- 
man, 121  111.  115,  13  N.  E.  543;  Stlllwell  v. 
Brammell,  124  Dl.  338,  16  N.  E.  226;  Gage  t. 
Du  Puy,  137  lU.  662,  21  N.  E.  641,  and  26  N. 
E.  386.  See,  also,  Gage  t.  BanI,  141  U.  S. 
344,  12  Sop.  Ct  22.  It  Is  unnecessary  to  enter 
Into  an  extended  discussion  of  the  notice  In 
this  case,  but  we  are  satisfied  that  a  careful 
examination  of  It  does  not  relieve  one  from 
doubt  as  to  whether  appellee's  lands  were 
sold  for  general  taxes  or  for  special  assess- 
ments. The  title  to  be  made  under  a  tax  deed 
is  strlcti  Juris.  All  the  requirements  of  the 
statute  must  be  clearly  and  strictly  complied 
with.  We  think  the  notice  in  this  case  defect- 
ive. The  disposition  of  this  point  makes  it 
unnecessary  to  consider  other  questions  urged 
on  this  appeal.  The  Judgment  of  the  circuit 
court  will  be  afiQrmed.    Judgment  affirmed. 


(178  ni.  236) 

CITY  OF  JACKSONVILLE  et  aLv.  HAMILL 
etal. 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 
Street  Paving — Assessmbnt  toR  Benefits— Ke- 

ovcTioN — Authority  to  Distkibdte  Deficienct 

— CONCI.DBITBNE88  OF  APPORTIONMENT  TO  CiTT. 

_  1.  Under  Act  June  14,  1897,  |§  38,  39  (pro- 
viding for  the  appointment  of  a  suitable  per- 
son to  assess  the  cost  of  certain  paving,  and 
that  he  shall  apportion  the  cost  between  the 
city  and  the  property  benefited),  the  act  of 
the  commissioner  in  fixing  the  amonnt  which 
the  city  is  to  pay  Is  conclusive,  and  cannot  be 
increased  by  the  court,  in  snbsequent  proceed- 
ings to  reduce  the  amount  assessed  for  benefits 
against  certain  property. 

2.  Under  Act  June  14,  1897,  i  50  (providing 
that  whenever  the  amount  of  any  assessment 
for  benefits  shall  be  reduced,  so  that  there 
shall  be  a  deficiency  in  the  total  amount  re- 
maining assessed,  the  court  may  distribute 
such  deficiency  upon  the  other  property  in  the 
district  assessed),  before  the  court  can  dis- 
tribate  upon  the  other  property  the  amount 
which  a  jury  dedacted  from  certain  assess- 
ments, it  must  ascertain  by  evidence  that  the 
total  assessment,  after  such  deduction,  will  not 
be  sufficient  to  complete  the  improvement 

Appeal  from  circuit  court,  Morgan  county; 
Charles  A.  Barnes,  Judge. 

Appeal  by  the  city  of  Jacksonville  and 
Isaac  L.  Morrison  from  an  order  overruling 
objections  to  the  distribution  of  a  reduction 
in  a  paving  assessment,  made  on  objections  of 
H.  M.  Hamill  and  others.    Reversed. 

This  was  a  proceeding  in  the  county  court 
of  Morgan  county,  under  the  provisions  of 
the  act  of  the  legislature  entitled  "An  act 
concerning  local  improvements,"  approved 
June  14,  1897,  in  force  July  1,  1897,  for  the 
construction  of  a  brick  street  pavement  on 
South  Diamond  street,  in  the  city  of  Jack- 


sonville, by  special  taxation  of  contiguous 
property,  except  as  to  intersections  of  cross 
streets  and  alleys,  the  expense  of  the  pav- 
ing as  to  cross  streets  and  alleys  to  be  paid 
for  by  general  taxation.  On  March  17,  1898, 
a  petition  was  presented  to  the  board  of 
local  improvements  of  said  city,  signed  by 
the  owners  of  a  majority  of  the  real  estate 
or  property  abutting  upon  said  street  pro- 
posed to  be  improved.  The  board  of  local 
Improvements,  after  giving  notice  of  the  time 
and  place  for  hearing,  caused  to  be  prepared 
and  presented  to  the  city  council,  at  Its  regu- 
lar meeting  on  August  4,  1898,  its  recom- 
mendation of  the  construction  of  said  Im- 
provement, together  with  the  estimate  of  cost 
of  the  Improvement  as  prepared  by  the  en- 
gineer of  the  city,  and  also  an  ordinance  pro- 
viding for  the  construction  of  the  Improve- 
ment. The  estimate  of  cost  was  approved, 
and  the  reconunendatlon  concurred  in,  and 
the  ordinance  was  duly  passed  by  the  coun- 
cil. On  August  15,  1898,  the  city  attorney, 
as  directed  by  the  ordinance,  filed  a  petition 
In  the  county  court  of  said  county  asking  for 
the  confirmation  of  a  special  tax  for  the  con- 
struction of  the  Improvement,  as  provided 
by  law.  A  commissioner  was  appointed  for 
the  purpose  of  preparing  a  special  tax  roll, 
as  provided  by  law;  and,  the  necessary  steps 
having  been  taken,  the  assessment  roll  was 
returned  into  court  oa  the  17th  day  of  Au- 
gust, and  notices  of  time  and  place  of  appli- 
cation for  confirmation  of  the  assessment  roll 
were  given,  as  provided  by  law.  Objections 
were  filed  to  the  confirmation  of  the  assess- 
ment roll  as  returned  by  the  commissioner, 
by  H.  M.  Hamill,  Martha  Tapp,  Mary  Fitz- 
gerald, Thomas  White,  Jeanette  Watkinson 
(widow  and  heir  at  law  of  Isaac  Watkinson, 
deceased),  Ubby  Hatfield,  Mrs.  L.  B.  Mack, 
Richard  T.  Mathews,  John  W.  Muse,  George 
Washington,  Margaret  Kennedy,  Pat  Duffy, 
Thomas  White,  Ruby  White,  Albert  White, 
Frances  RIghtmeler  (heirs  at  law  of  John  C. 
White,  deceased),  Thomas  Harrison,  and  Wil- 
liam S.  Wyatt  These  objectors  filed  seven 
objections.  The  fifth  was  that  the  property 
of  the  respective  objectors  is  not  benefited 
to  the  amount  of  fhelr  respective  assessments 
as  .returned  by  the  commissioner.  The  sixth 
was  because  the  property  of  each  of  the  ob- 
jectors Is  assessed  more  than  its  proportion- 
ate share  of  the  cost  of  said  Improvement. 
Objections  1,  2,  3,  4,  and  7  were  overruled, 
and  a  Jury  was  called  to  try  the  issue  raised 
by  the  fifth  and  sixth  objections.  By  the 
verdict  of  the  Jury,  there  was  a  reduction 
of  $2,991.78,  in  the  aggregate,  from  the  . 
amount  of  the  assessment  as  returned  by  the 
commissioner,  and  the  objectors  moved  the 
court  to  distribute  said  amount  of  reduc- 
tion upon  the  other  property.  The  petitioner 
the  city  of  Jacksonville  filed  an  objection  In 
writing,  supported  by  affidavit  of  C.  W. 
Brown,  to  the  distribution  of  said  reduction, 
on  the  ground  there  was  not  a  deficiency  re- 
maining in  the  amount  assessed  with  which 
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to  construct  the  proposed  Improvement,  and 
objected  to  placing  any  of  such  amount  upon 
the  city  as  public  benefits,  because  the  dis- 
tribution made  by  the  commissioner  between 
the  public  and  private  property  was  final. 
Isaac  L.  Morrison,  one  of  the  defendants  be- 
low, and  one  of  the  appellants  here,  objected 
to  the  placing  of  any  of  said  reduction  upon 
his  property,  because  there  was  no  evidence 
that  his  property  would  be  specially  benefited 
to  the  additional  amount,  and  because  the 
notices  required  by  law  in  such  cases  had 
not  been  given.  The  court  overruled  the  ob- 
jections of  the  city  of  Jacksonville,  and  also 
the  objections  of  Isaac  L.  Morrison,  and 
placed  one-lialf  of  the  amount  of  the  reduc- 
tion caused  by  the  jury  trial  upon  the  city 
of  Jacksonville  as  public  benefits,  and  the 
other  one-half  upon  the  property  between 
Grove  and  Edgmon  streets,  except  the  prop- 
erty objected  for.  In  proportion  to  the  as- 
sessment made  by  the  commissioner.  From 
this  ruling  of  the  court  the  city  of  Jackson- 
ville and  the  said  Isaac  L.  Morrison  appeal 

J.  J.  Reeve  and  Isaac  L.  Morrison,  for  ap- 
pellants. Edward  P.  Klrby  and  H.  G.  Whit- 
lock,  for  appellees. 

CRAIG,  J.  (after  stating  the  facts).  The 
first  question  presented  for  consideration  by 
the  record  Is  whether  the  court  was  author- 
ized to  require  the  city  of  Jacksonville  to 
pay  any  part  of  the  deficiency  resulting  from 
the  verdict  of  the  jury.  Section  38  of  the 
act  under  which  the  proceeding  was  had 
provides  for  the  appointment  of  a  suitable 
person  by  the  court  to  make  an  assessment 
of  the  cost  of  the  Improvement  upon  the  pe- 
titioner and  the  property  benefited.  Section 
39  provides  that  such  ofllcer  shall  estimate 
what  proportion  of  the  total  cost  of  such  Im- 
provement will  be  of  benefit  to  the  public, 
and  what  proportion  will  be  of  benefit  to 
the  property  to  be  benefited,  and  to  apportion 
the  same  between  the  city,  village,  or  town 
and  such  property,  so  that  each  will  bear 
Its  relative  equitable  proportion.  This  sec- 
tion of  the  statute  Is  a  substantial  copy  of 
paragraph  138  of  chapter  24  of  the  Revised 
Statutes;  and,  ander  that  paragraph  of  the 
statute,  we  held  In  a  number  of  cases  that 
the  action  of  the  commissioner  was  conclu- 
sive in  so  far  as  It  fixed  the  relative  amount 
of  the  cost  of  the  improvement  that  is  to  be 
respectively  borne  by  the  municipality  and 
the  owners  of  the  property  t>eneflted.  Ster- 
ling V.  Gait,  117  m.  11,  7  N.  E.  471;  Billings 
V.  City  of  Chicago.  167  HI.  337,  47  N.  E.  731. 
Here  the  person  appointed  by  the  court  to 
make  the  apportionment  apportioned  to  the 
city  of  Jacksonville,  as  the  amount  to  be 
borne  by  it,  the  sum  of  $2,956.83,  and  the 
amount  to  be  assessed  upon  the  property 
benefited  the  sum  of  $29,904.61.  The  amount 
that  the  city  of  Jacksonville  should  pay  hav- 
ing been  fixed  and  determined  In  the  mode 
provided  by  law,  the  action  of  the  commis- 


sioner In  fixing  the  amount  was  final  and 
conclusive,  and  the  court  had  no  power,  at 
any  subsequent  stage  of  the  proceedings,  to 
Increase  the  amount  it  was  required  to  pay. 
As  has  been  seen,  by  the  verdict  of  the  jury 
there  was  a  reduction  of  $2,991.78  from  the 
amount  of  the  assessment  as  returned  by  the 
commissioner,  and  thereupon  the  objectors 
moved  the  court  to  distribute  the  Amonnt 
upon  the  other  property.  This  motion  was 
resisted,  but  the  court,  without  hearing  any 
evidence  on  the  motion,  allowed  it,  and 
placed  one  half  of  the  amount  of  the  reduc- 
tion on  the  city  as  public  benefits,  and  the 
other  half  upon  the  property  between  Grove 
and  Edgmon  streets,  except  the  property  ob- 
jected for.  Section  50  of  the  act  provides: 
"Wherever,  on  a  hearing,  •  •  •  the 
amount  of  any  assessment  shall  be  reduc- 
ed or  canceled,  so  that  there  shall  be  a 
deficiency  In  the  total  amount  remaining 
assessed  in  the  proceeding,  the  court  shall 
liave  the  power,  in  the  same  proceeding,  to 
distribute  such  deficiency  upon  the  other 
property  In  the  district  assessed,  in  such 
manner  as  the  court  shall  find  to  be  just  and 
equitable,  not  exceeding,  however,  the 
amount  it  will  be  l>eneflted  by  said  improve- 
ment In  case  any  portion  of  such  deficiency 
be  charged  against  such  property  not  repre- 
sented in  court,  a  new  notice,  of  the  same 
nature  as  the  original  notice,  shall  be  given 
In  like  manner  as  the  original  notice,  to  show 
the  cause  why  the  said  assessment,  as  thus 
increased,  should  not  be  confirmed,  and  the 
owners  of  or  parties  interested  In  such  prop- 
erty stiall  have  the  right  to  object  in  the 
same  form  and  with  the  same  effect  as  in 
case  of  the  original  assessment." 

Where  a  verdict  has  been  returned,  as  was 
the  case  here,  in  which  the  amount  of  the 
assessment  has  been  reduced,  the  first  ques- 
tion to  be  determined  by  the  court  Is  whether 
there  Is  a  deficiency  In  the  amount  required 
to  construct  the  improvement;  and  upon  this 
question  the  court  may  hear  competent  evi- 
dence, and,  if  it  appears  from  the  evidence 
there  will  be  enough  left  to  complete  the 
improvement  after  deducting  the  amount  of 
the  reduction  made  by  the  jury,  there  is  no 
deficiency,  within  the  meaning  of  the  statute, 
and  no  distribution  should  be  made  of  any 
supposed  deficiency,  either  upon  the  munici- 
pality or  any  property  owner.  We  think  a 
fair  construction  of  the  language  of  the  stat- 
ute is  that  there  must  be  a  deficiency  In  the 
amount  of  the  assessment  with  which  the 
improvement  Is  to  be  constructed,  after  de- 
ducting therefrom  the  amount  of  the  reduc- 
tion made  by  the  jury.  The  mere  fact  that 
the  jury  has  reduced  the  assessment  on  cer- 
tain property  is  not  enough  to  establish  a 
deficiency.  Before  the  court  should  proceed 
to  make  a  distribution  of  a  supposed  de- 
ficiency, it  should  appear  from  the  evidence 
that  there  was  not  a  sufficient  amount  of 
the  assessment  left  to  complete  the  Improve- 
ment   Here  no  such  proof  was  made  by  the 
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objectors  who  entered  the  motion,  but,  on  the 
other  band,  tbe  city.  In  opposition  to  the  mo- 
tion of  the  objectors,  filed  the  affidavit  of  the 
cirll  engineer  of  the  city  of  Jacksouville  tend- 
ing to  prove  that  there  was  no  deflclency,— 
that  there  was  more  money  stlU  remaining 
assessed  than  was  necessary  to  construct  the 
improvement.  If  such  was  the  case,  as  the 
evidence  tended  to  prove,  tbe  court  bad  no 
authority  to  enter  the  order  requiring  the 
city  to  pay  one  half  of  the  reduction  caused 
by  the  Jury  trial,  and  the  property  between 
Grove  and  Bdgmon  streets,  except  the  prop- 
erty objected  for,  to  pay  the  other  half.  In- 
deed, tbe  court  bad  no  authority  to  enter 
tbe  order  unless  the  evidence  before  the 
court  established  the  fact  that  there  waa  a 
deflclency. 

It  Is  also  claimed  in  tbe  argument  that  tbe 
court  erred  In  placing  a  deficiency  against 
tbe  property  not  objected  for  without  giving 
notice  to  these  property  owners,  and  also  In 
failing  to  place  the  deficiency  upon  all  prop- 
erty along  the  line  of  tbe  improvement  It 
wlU  not  be  necessary  to  pass  upon  these 
questions  In  this  case.  There  was  here  no 
deficiency,  and  the  determination  of  that 
question  necessarily  settles  the  entire  con- 
troversy. The  assessment  roll  as  returned 
by  tbe  commissioner  should  have  been  con- 
firmed, except  where  It  was  reduced  by  the 
verdict  of  the  jury  on  property  of  certain 
objectors,  and  in  these  cases  the  assessment 
roll  should  have  been  modified  to  conform  to 
the  verdict  of  tbe  Jury,  and  the  entire  assess- 
ment roll,  as  thus  modified,  should  have  been 
confirmed.  The  Judgment  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  Judgment  of  confirmation  as  herein 
Indicated.    Reversed  and  remanded. 


(178  III.  132) 

CHICAGO  &  B.  I.  R.  CO.  r,  ROUSE. 

(Supreme  Court  of  lUinois.    Feb.  17,  1S99.) 
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Right  of  action  for  injury  to  employs  oc- 
casioned by  a  fellow  servant,  occornng  in  a 
state  the  statute  of  which  malces  the  master 
liable,  will  be  enforced  in  a  state  the  laws  of 
which  do  not  make  the  master  liable  in  such 
case;  the  doctrine  of  respondeat  superior,  as 
so  enlarged,  not  beinR  so  repugnant  to  good 
morals  or  natnral  justice,  or  so  prejudicial  to 
the  best  interests  of  tbe  people,  that  main- 
tenance of  the  action  should  not  be  allowed. 

Appeal  from  appellate  court,  Third  dis- 
trict 

Action  by  R.  A.  Rouse,  administrator  of 
George  W.  Brewer,  deceased,  against  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company. 
From  a  Judgment  of  the  appellate  court  af- 
firming a  judgment  for  plaintiff  (78  111.  App. 
286),  defendant  appeals.    Afiirmed. 

Will  H.  Lyford,  H.  M.  Steely,  and  Albert 
M.  Cross,  for  appellant  Tllton  &  CundlflT,  for 
appellee. 


BOGGS,  3.  George  W.  Brewer,  deceased, 
appellee's  Intestate,  during  his  lifetime  and 
at  the  time  of  bis  death,  was  a  resident  of 
Vermilion  county,  in  this  state.  The  appel- 
lant, a  corporation  organized  under  the  laws 
of  this  state,  was  engaged  in  operating  its 
trains  over  its  own  lines  and  leased  lines  of 
railway  in  the  states  of  lUinols  and  Indiana. 
Said  Intestate  waa  employed  as  a  fireman  on 
one  of  appellant's  locomotive  engines,  and, 
while  engaged  In  the  discharge  of  his  duty 
In  that  capacity  on  an  engine  drawing  a  pas- 
senger train  along  the  line  of  appellant's 
road  In  the  state  of  Indiana,  was  killed  by 
a  collision  Isetween  the  said  engine  and  train 
upon  which  he  was  employed,  and  another 
enghie,  drawing  a  freight  train,  controlled 
and  operated  by  other  servants  of  tbe  appel- 
lant company  upon  Its  said  line  of  road  in 
the  state  of  Indiana.  This  was  an  action 
on  the  case,  commenced  In  tbe  circuit  court 
of  Vermilion  county,  UL,  by  the  appellee,  ad- 
ministrator of  the  said  Brewer,  to  recover 
damages  for  the  benefit  of  those  entitled  to 
receive  distribution  of  the  personal  effects  of 
tbe  said  deceased. 

Tbe  declaration,  in  some  of  the  counts, 
charged  that  tbe  collision  was  occasioned  by 
the  negligence  of  the  conductor  of  the  freight 
train,  and.  In  other  counts,  that  the  trains 
collided  because  of  the  negligence  of  the  en- 
gineer of  the  freight  trahi,  and  counted  and 
predicated  the  right  of  recovery  upon  an  al- 
leged liability  created  by  the  statute  of  the 
state  of  Indiana  In  such  cases,  and  set  forth 
the  statute  of  such  state,  and  such  statute 
was  produced  In  evidence.  Section  7083  of 
the  Indiana  statute  (Burns'  Rev.  St  1804, 
8  7083)  provides  that  where  the  death  of  an 
employs  of  any  railroad  company  or  other 
corx)oratlon  is  caused  by  the  negligence  of 
any  person  In  the  employ  or  service  of  such 
corporation  who  has  charge  of  any  locomo- 
tive engine  or  train  of  cars  upon  any  rail- 
road, or  by  the  negligence  of  any  fellow  serv- 
ant engaged  in  the  same  common  service  In 
any  of  tbe  several  departments  of  such'  cor- 
poration, while  the  employ^  so  killed  Is  obey- 
ing or  conforming  to  the  orders  of  some  supe- 
rior, having  authority  to  direct  at  tbe  time 
of  such  death,  tbe  railway  company  or  other 
corporation  operating  such  locomotive  engine 
or  train  shall  be  liable  to  respond  to  the  per- 
sonal representatives  of  such  deceased  in  dam- 
ages In  a  sum  not  exceeding  ^10,000,  to  be 
distributed  to  the  widow  and  children.  If 
any,  or  next  of  kin,  of  the  deceased.  In  the 
same  manner  as  personal  property  of  the 
deceased.  A  plea  of  not  guilty  was  filed,  and 
the  cause  submitted  to  and  beard  by  a  Jury, 
who  returned  a  verdict  In  favor  of  the  appel- 
lee administrator  in  the  sum  of  $5,000.  The 
Judgment  was  affirmed  by  the  Judgment  of 
the  appellate  court  for  the  Third  district  on 
appeal,  and  the  appellant  company  has  prose- 
cuted a  further  appeal  to  this  court. 

The  effect  of  the  statute  of  Indiana  is  to 
abrogate  tbe  doctrine  which,  it  seems  to  be 
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conceded,  would  otherwise  be  applicable  to 
the  facts  of  this  case,— that  the  appellant 
company,  as  employer,  Is  not  to  be  held  lia- 
ble for  an  Injury,  fatal  or  otherwise,  to  an 
employ^  which  was  occasioned  by  the  negli- 
gence of  a  fellow  servant  of  such  employ^. 
The  principal  question  arising  Is  whether  this 
statute  win  be  applied  and  the  doctrine  there- 
of enforced  in  an  action  Instituted  and  main- 
tained In  the  courts  of  this  state,  or  whether 
the  law  as  it  exists  In  this  state  will  govern 
and  control.  Actions  not  penal,  but  for  pe- 
cuniary damages  for  torts  or  civil  injuries  to 
the  person  or  property,  are  transitory,  and, 
If  actionable  where  committed,  In  general  may 
be  maintained  In  any  Jurisdiction  In  which 
the  defendant  can  be  legally  served  with  pro- 
cess. We  think  It  well  settled  that,  without 
regard  to  the  rule  which  may  obtain  as  to  a 
cause  of  action  which  accrued  under  the  laws 
of  a  separate  and  distinct  nation,  a  right  of 
action  which  has  accrued  under  the  statute 
of  a  sister  state  of  the  Union  will  be  enforced 
by  the  courts  of  another  state  of  the  Union, 
unless  against  good  morals,  natural  Justice, 
or  the  general  interest  of  the  citizens  of  the 
state  In  which  the  action  is  brought.  Dicey, 
Ck>nfl.  liiws,  pp.  667-669,  par.  1;  Herrlck  v. 
Railway  Co.,  31  Minn.  11, 16  N.  W.  413;  Den- 
nlck  V.  Railroad  Co.,  103  U.  8.  11;  The  Scot- 
land, 105  U.  S.  29;  Railroad  Co.  v.  Babcodc, 
154  U.  S.  190,  14  Sup.  Ct.  978;  Hlgglns  t. 
Railroad  Co.,  155  Mass.  176,  29  N.  E.  534; 
Walsh  V.  RaUroad  Co.,  160  Mass.  571,  36  N. 
E.  584;  Burns  v.  RaUroad  Co.,  113  Ind,  169, 
15  N.  B.  230;  Morris  v.  Railway  Co.,  65 
Iowa,  727,  23  N.  W.  143;  Leonard  v.  Navi- 
gation Co.,  84  N.  Y.  48;  Railway  Co.  v.  Lewis, 
80  Tenn.  235,  14  S.  W.  603;  McLeod  v.  Rail- 
road Co.,  58  Vt  726,  6  Atl.  648. 

It  Is  argued  by  counsel  for  appellant  that 
an  action  cannot  be  maintained  in  this  cause 
in  our  courts,  for  the  reason,  as  alleged,  that 
the  laws  of  the  two  states  are  materially 
variant.  It  being,  as  counsel  insist,  against 
natural  Justice  and  the  established  public  pol- 
icy *of  this  state  to  bold  an  employer  liable 
for  injuries  Inflicted  upon  an  empIoy6  by  a 
fellow  servant  This  position  finds  support 
in  the  opinion  rendered  by  the  supreme  court 
of  Wisconsin  in  Anderson  v.  Railway  Co.,  37 
Wis.  321,  and  also  In  expressions  employed 
In  opinions  rendered  In  cases  In  the  courts  of 
England.  But  such  Is  not  the  prevailing 
doctrine  In  the  courts  of  this  country.  The 
supreme  court  of  the  state  of  Minnesota,  hav- 
ing before  it  the  precise  point  in  the  case  of 
Herrlck  v.  RaUway  Co.,  31  Minn.  11.  16  N.  W. 
413,  gave  forcible  and  clear  expression  of 
that  which  we  conceive  to  be  the  correct  doc- 
trine. In  that  case  the  Injury  was  inflicted 
in  the  state  of  Iowa,  and  was  actionable  un- 
der a  statute  of  that  state  making  railroad 
corporations  liable  for  damages  sustained  by 
an  employ^  In  consequence  of  the  negligence 
of  a  fellow  servant.  The  rule  of  nonliability 
for  injuries  caused  by  a  fellow  servant  ob- 
tained in  Minnesota,  where  the  action  was 


brought.  The  court  said:  "The  statute  of 
another  state  has,  of  course,  no  extraterri- 
torial force,  but  rights  acquired  under  it  will 
always,  in  comity,  be  enforced  if  not  against 
the  public  policy  of  the  laws  of  ttie  former. 
In  such  cases  the  law  of  the  place  where  the 
right  was  acquired  or  the  liability  was  In- 
curred will  govern  as  to  the  right  of  action, 
while  all  that  pertains  merely  to  the  remedy 
win  be  controlled  by  the  law  of  the  state 
where  the  action  Is  brought  And  we  think 
the  principle  is  the  same  whether  the  rfght  of 
action  be  ex  contractu  or  ex  delicto.  The  de- 
fendant admits  the  general  rule  to  be  as  thus 
stated,  but  contends  that,  as  to  statutory 
actions  like  the  present  it  is  subject  to  the 
qualification  that  to  sustain  the  action,  tbe 
law  of  the  forum  and  the  law  of  tbe  place 
where  the  right  of  action  accrued  must  con- 
cur In  holding  that  the  act  done  gives  a  rigbt 
of  action.  We  admit  that  some  text  wrlt^w, 
notably  Rorer  on  Interstate  Law,  seem  to  lay 
down  this  rule,  but  the  authorities  cited  gen- 
erally fall  to  sustain  It  •  •  •  But  It  by 
no  means  follows  that,  because  the  statute 
of  one  state  differs  from  the  law  of  anotber 
state,  therefore  It  would  be  held  contrary  to 
the  policy  of  the  laws  of  the  latter  state. 
Every  day  our  courts  are  enforcing  rights  un- 
der foreign  contracts  where  the  lex  loci  con- 
tractus and  the  lex  fori  are  altogether  differ- 
ent, and  yet  we  construe  these  contracts  and 
enforce  rights  under  them  according  to  their 
force  and  effect  under  the  law  of  the  state 
where  made.  To  Justify  a  court  In  refusing 
to  enforce  a  right  of  action  which  accrued  un- 
der the  laws  of  another  state  because  against 
the  policy  of  our  laws.  It  must  appear  that  it 
is  against  good  morals  or  natural  Justice,  or 
that  for  some  other  such  reason  the  enforce- 
ment of  It  would  be  prejudicial  to  the  gen- 
eral interests  of  our  own  citizens.  If  the 
state  of  Iowa  sees  fit  to  Impose  this  obliga- 
tion upon  those  operating  railroads  within 
her  bounds,  and  to  make  It  a  condition  of  the 
employment  of  those  who  enter  their  service, 
we  see  nothing  in  such  a  law  repugnant 
either  to  good  morals  or  natural  Justice,  or 
prejudicial  to  the  interests  of  our  own  citi- 
zens." Tbe  same  question  engaged  the  at- 
tention of  tbe  supreme  court  of  the  state  of 
Massachusetts,  in  Walsh  v.  Railroad  Oo.,  16U 
Mass.  571,  36  N.  E.  584,  and  it  was  said: 
"If,  however,  we  assume,  as  was  ruled  and 
as  we  do  assume,  that  if  the  accident  had 
happened  In  this  state,  the  plaintiff  could  not 
have  recovered.  It  Is  argued  he  cannot  recov- 
er now.  As  between  the  states  of  this  Union, 
when  a  transitory  cause  of  action  has  vested 
in  one  of  them  under  the  common  law  as 
there  understood  and  administered,  the  mere 
existence  of  a  slight  variance  of  view  in  the 
forum  resorted  to,  not  amounting  to  a  funda- 
mental difference  of  p<dtcy,  should  not  pre- 
vent an  enforcement  of  the  obligation  ad- 
mitted to  have  arisen  by  the  law  which  gov- 
erned the  conduct  of  the  parties."  In  Rail- 
road Co.  V.  Babcock,  154  U.  S.  190,  14  Sup. 
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Ct.  978,  the  observations  of  the  supreme 
court  of  the  state  of  Minnesota  in  Herrlclc  v. 
Bailway  Co., .  supra,  were  quoted  with  ap- 
proval, and  the  principles  of  that  case  ap- 
plied. And  in  Railroad  Oo.  y.  McDufCey,  26 
C.  0.  A  247,  79  Fed.  934,  It  was  ruled  the  re- 
sponsibility of  the  master  for  the  act  of  a 
fellow  servant  is  governed  by  the  law  of  the 
place  where  the  cause  of  action  arose.  In 
Railway  Oo.^v.  Lewis,  supra,  the  suit  was 
brought  in  Tennessee  to  recover  damages  for 
injuries  received  by  an  employ^  in  the  state 
of  Georgia.  The  trial  court  charged  the 
Jury  the  plaintiff  could  recover,  though  guilty 
of  contributory  negligence.  Such  waa  the 
law  of  Tennessee,  the  place  of  the  forum. 
The  rule  in  the  state  of  Georgia,  the  place 
where  the  Injury  waa  received,  precluded  re- 
covery If  the  neglect  of  the  person  injured 
contributed  to  his  injury.  The  court  held  the 
law  of  the  state  of  Georgia  controlled,  and 
that  the  rule  in  the  state  of  Tennessee,  where 
the  case  was  being  tried,  was  not  applicable 
to  the  case.  The  supreme  court  of  the  state 
of  Indiana  has  declared  the  statute  In  ques- 
tion to  be  constitutional  and  valid.  Railway 
Co.  V.  .Montgomery,  49  N.  E.  582.  Tbe  right 
of  action  accrued  and  became  complete  In 
that  state.  In  this  state  the  doctrine  of  re- 
spondeat superior  does  not  apply  to  a  case 
where  an  employ^  Is  Injured  or  killed  by  the 
neglect  of  a  fellow  servant,  but  the  doctrine 
of  respondeat  superior  is,  in  general,  recog- 
nized In  the  Jurisprudence  of  this  state,  and 
we  perceive  no  grotmd  warranting  us  to  de- 
clare the  enforcement  of  the  doctrine  aa  en- 
larged or  extended  by  the  Indiana  statute 
must  be  regarded  as  so  repugnant  to  good 
morals  or  natural  Justice,  or  so  prejudicial  to 
the  best  Interests  of  our  people,  that  we 
should  shut  the  doors  of  our  courts  against  a 
suitor  who  seeks  to  enforce  a  right  of  action 
which  arose  under  the  statute  of  the  sister 
state. 

What  has  been  said  disposes  of  all  objec- 
tions to  tbe  action  of  the  court  in  givhig,  re- 
fusing, and  modifying  instructions  to  the 
Jury,  except  the  complaint  as  to  one  instruc- 
tion given  for  the  appellee,  relative  to  the 
liability  of  the  company  In  the  event  they 
should  find  the  trains  collided  because  of  the 
negligence  of  the  conductor  of  the  freight 
train.  The  criticism  made  upon  this  Instruc- 
tion Is  that  there  was  no  evidence  to  sup- 
port it.  We  think  the  objection  is  not  well 
grounded.  The  testimony  of  the  engineer  of 
the  freight  train,  which  was  proceeding 
northward,  tended  to  show  he  was  induced 
to  refrain  from  putting  tbe  train  upon  the 
side  track  at  the  stations  of  Atherton  and 
Lyford  by  a  remark.  In  the  nature  of  direc- 
tions, made  to  blm  by  tbe  conductor  at  Otter 
Creek  Junction.  It  further  appeared  that  the 
conductor  was  riding  In  the  cab  of  the  en- 
gine of  the  freight  train  when  that  train  ran 
past  the  side  tracks  at  Atherton  and  Lyford. 
The  trains  collided  500  feet  north  of  Lyford. 
The  freight  train  should  have  been  placed  on 


the  side  track  at  Atherton' or  at  Lyford,  and 
this  the  conductor  knew,  or  would  have 
known  had  he  kept  his  orders  in  mind,  and 
noted  the  fact  that  his  train  was  moving  on 
the  time  of  the  passenger  train,  which  was 
coming  south.  No  other  errors  are  assigned, 
and  the  Judgment  of  the  appellate  court  is  af- 
firmed.   Judgment  affirmed. 


(178  111.  222) 

BOARD     OF     SUPBS    OF    VERMILION 

COUNTT  V.  PBOPLB  ex  reL  WITH- 

BRSPOON. 

(Supreme  Court  of  IlUnoia.    Feb.  17,  1899.) 

TOWKS— CBBATIOW— KaMB— PlTlTlOH  — NOTIOB    OF 
HbAHIKO— M  AS  DAMU8— PsnTIOK 

— Allboatioxb. 
A  petition  for  mandamos  to  compel  a  board 
of  supervisors  to  give  notice  of  the  presenta- 
tion  and  hearing  of  a  ^tition  for  the  creation 
of  a  new  town,  as  required  by  Hurd's  Rev.  St. 
c.  139,  §  26,  need  not  show  that  the  name  of  the 
proposed  town  had  been  filed  in  the  state  au- 
ditor's office,  and  that  his  certificate  had  been 
obtained,  since  Hurd's  Rev.  St.  c  S4,  |  59, 
requiring  the  supervisors  to  refrain  from  nam- 
ing a  new  town  until  the  proposed  name  had 
been  so  filed  and  a  certificate  obtained,  only 
becomes  operative  after  such  petition  has  been 
favorably  acted  on  by  the  board. 

Appeal  from  appellate  court,  Third  dis- 
trict. 

Mandamus  by  tbe  people,  on  relation  of 
Elmer  E.  Wltherspoon,  against  the  board  of 
supervisors  of  Vermilion  county,  to  compel 
them  to  give  notice  of  the  presentation  of  a 
petition  to  create  a  new  town,  and  of  the 
date  of  final  hearing  thereof.  From  a  Judg- 
ment of  the  circuit  court  overruling  a  de- 
murrer to  the  petition,  which  was  affirmed 
by  the  appellate  court  (78  111.  App.  321),  de- 
fendants appeal.    Affirmed. 

The  opinion  announced  in  this  case  by  Mr. 
Justice  Burroughs,  speaking  for  the  appel- 
late court  for  the  Third  district,  states  fully 
the  points  of  law  and  fact  involved,  and  Is 
as  follows: 

"The  appellee  commenced,  in  the  circuit 
court  of  Vermilion  county,  mandamus  pro- 
ceedings against  the  appellant  The  orig- 
inal petition  for  the  writ  was  demurred  to, 
and  the  demurrer  sustained.  Thereupon  the 
appellee,  by  leave  of  court,  filed  an  amended 
peUtlon,  setting  up  that  on  July  12,  1897, 
there  was  filed  with  the  county  clerk  of  the 
county  of  Vermilion,  and  state  of  Illinois,  a 
petition,  a  copy  of  which  was  attached,  made 
a  part  hereof,  and  marked  'Exhibit  A,'  which 
was  signed  by  the  relator  and  187  others,  all 
voters  of  and  residents  -In  the  following  de- 
scribed territory,  to  wit:  (Then  describing 
by  metes  and  bounds  30%  square  miles  of 
territory,  constituting  parts  of  the  towns  of 
Vance,  CatUn,  SIdell,  and  Carroll,  In  said 
county;)  that  the  imrsons  signing  said  peti- 
tion constituted  more  than  three-fourths  of 
the  voters  residing  in  the  territory  above  de- 
scribed on  July  12,  1897;  and  the  number  of 
voters  then  residing  in  said  territory  who 
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did  not  sign  the  said  petition  were  18,  and 
uo  more,  and  that  the  total  number  of  voters 
in  said  territory  then  was  206,  and  no  more, 
—all  of  "which  was  shown  In  said  petition  to 
said  board  by  the  affidavits  of  good  and  re- 
liable citizens.  It  was  also  stated  that  In 
and  by  said  petition  the  said  board  of  8ni>er- 
vlsors  was  asked  to  create  a  new  town  out  of 
said  described  territory,  for  the  convenience 
of  the  Inhabitants  residing  therein;  that, 
after  such  new  town  shall  be  created  out  of 
said  described  territory,  the  said  towns  of 
Vance,  Catlin,  Sldell,  and  Carroll  will  each 
still  contain  more  than  ten  square  miles  of 
land;  that,  after  the  said  petition  had  been 
BO  filed  and  presented  to  said  board,  the  said 
petitioners'  asked  that  the  said  board  give 
notices  of  the  presenting  of  said  petition,  and 
of  the  date  of  Its  final  hearing,  as  is  required 
by  the  provisions  of  section  26,  c.  139,  Hurd's 
Rev.  St  IlL,  but  that  said  board  refused  so 
to  do,  contrary  to  the  wishes  of  said  peti- 
tioners, and  over  their  express  objections; 
that,  until  the  said  board  of  supervisors  shall 
give  said  notices  aforesaid,  no  further  steps 
can  be  taken  in  order  to  create  the  said  new 
town  according  to  the  prayer  of  the  said  pe- 
titioners. The  amended  petition  contains  the 
other  usual  averments  In  a  petition  for  a 
writ  of  mandamus,  and  prays  such  writ  may 
issue,  directed  to  appellant,  commanding  It 
forthwith  to  give  notice  of  the  presenting  of 
said  petition,  and  when  it  shall  be  consid- 
ered, as  required  by  said  section  of  said 
chapter  of  our  statutes,  and  for  such  further 
order  as  may  be  required.  The  'Exhibit  A' 
attached  to  this  amended  petition  contains  a 
full,  formal  petition,  as  described  In  the 
amended  petition  for  the  writ,  and  In  every 
particular  conforming  to  the  requirements 
of  such  a  petition,  as  provided  by  said  sec- 
tion 26,  c.  139,  Hurd's  Rev.  St.  HI.  To  this 
amended  petition  the  appellant  Interposed  a 
demurrer,  which  the  circuit  court  overruled. 
The  appellant  elected  to  stand  by  the  de- 
murrer, and  the  court  awarded  the  i>eremp- 
tory  writ  of  mandamus,  as  prayed  for  in  the 
amended  petition.  The  appellant  brings  the 
case  to  this  court,  and  insists  the  Judgment 
of  the  circuit  court  should  be  reversed,  be- 
cause (1)  the  amended  petition  fails  to  show 
a  demand  upon  the  appellant  to  give  the  de- 
sired notice;  (2)  the  amended  petition  falls 
to  show  the  name  for  the  proposed  new  town 
had  been  filed  in  the  office  of  the  state  au- 
ditor, and  his  certificate  obtained,  as  is  pro- 
vided by  section  60,  c.  84,  Starr  &  C.  Ann. 
St  111.;  (3)  the  amended  petition  does  not 
state  that  the  several  towns  from  which  the 
proposed  new  town  Is  to  be  taken  will  each 
have  left  at  least  ten  square  miles  of  terri- 
tory. An  inspection  of  the  amended  petition 
shows  that  it  does  contain  averments  setting 
np  the  very  demand  which  the  appellant 
claims  it  does  not;  also,  it  contains  an  ex- 
press averment  that  the  several  towns  out  of 
which  territory  is  sought  to  be  taken  for  the 
new  town  will  each  have  remaining  more 


than  ten  square  miles;  and,  as  to  the  other 
contention  about  the  name  of  the  proposed 
new  town,  we  are  satisfied  that  our  statute 
only  requires  the  board  of  supervisors  to  re- 
frain from  naming  a  new  town  created  by  it 
until  the  proposed  name  has  been  filed  with 
the  auditor  of  public  accounts,  and  his  cer- 
tificate obtained,  as  iHrovided  by  section  59. 
c.  &i,  Hurd's  Rev.  St  IIL  In  this  proceed- 
ing the  appellee  only  sought,  and  the  cir- 
cuit court  only  adjudged,  that  the  appeHant 
give  notice  that  the  petition  for  the  new  to'wn 
was  filed,  and  when  it  would  be  acted  upon, 
aa  required  by  section  26,  c.  139,  Hnrd's  Rev. 
St  IIL  This  notice  was  necessary  to  be  giv- 
en, Id  order  that  the  appellant  might  act 
upon  the  merits  of  the  petition  for  the  crea- 
tion of  the  new  town;  and,  after  it  has  so 
acted,  and  concluded  to  create  a  new  to'nrn, 
as  petitioned  for,  and  concluded  to  give  It  a 
name,  before  giving  It  such  name  will  It  be 
necessary  for  it  to  act  under  section  59,  c.  34. 
Hurd's  Rev.  St  IIL?  Finding  the  judgment 
of  the  circuit  court  appealed  from  in  tliis 
case  Is  In  accordance  with  the  law  arisliig' 
oat  of  the  facts  well  pleaded  in  the  antended 
petition,  which  were  admitted  by  the  de- 
murrer thereto,  we  affirm  Its  judgment" 

S.  G.  WUson,  State's  Atty.,  G.  T.  Bucking- 
ham, and  Edwin  Winter,  for  appellants. 
Isaac  A  Love  and  William  R.  JeweU.  Jr.,  for 
appellee. 

BOGOS,  3.  (after  stating  the  facts).  Thor- 
ough investigation  of  the  points  presented 
by  the  briefs  of  counsel  has  led  to  the  con- 
clusion the  record  heretai  Is  free  from  error. 
The  legal  principles  involved  are. fully  and 
satisfactorily  treated  in  the  opinion  of  the 
appellate  conrt  and  that  opinion  is  adopted 
as  the  opinion  of  this  court  The  Judgment 
of  the  appellate  court  Is  affirmed.  Judgment 
affirmed. 


a™  IIL  1S2) 

CHICAGO  &  A.  B.  CO.  v.  ESTEN. 
(Supreme  Conrt  of  Illinois.    Feb.  17.  1899.) 

RaILUOADS— FlKES— EviDRSCE— IWSTBOCTIOlf— AP- 

piAV— Ueview — Harmless  Brbor. 

1.  To  prove  that  an  elevator  adjoining  a  rail- 
road caught  fire  from  a  passing  locomotive,  it 
was  stiown  that  two  freights  passed  a  few  min- 
ntes  before  the  fire,  one  of  the  locomotires 
emitting  sparks,  and  tiiat  there  was  a  high 
wind,  which  wcnld  carry  sparks  from  the  track 
to  the  elevator.  The  elevator  was  locked,  and 
had  no  fire  in  it  and  there  was  no  way  for  fire 
to  orginate  within  it  The  fire  caught  in  the 
"dog  house"  on  top  of  the  elevator, — appar- 
ently from  the  outside.  The  only  other  scarce 
from  which  the  fire  might  have  started  was  a 
house  across  the  track,  out  this  was  not  shown 
to  have  a  fire  in  it.  HM,  that  a  peremptory  in- 
struction was  properly  refused, 

2.  The  decision  of  the  trial  and  appellate  courts 
as  to  whether  evidence  sufficed  to  overcome  the 
prima  facie  case  required  by  statute  will  not  be 
reviewed  by  the  supreme  court. 

3.  Where  there  was  no  evidence  to  show  that 
a  fire  might  have  originated  from  some  other 
cause  than  a  passing  engine,  error  in  permit- 
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tiag  a  witness  to  give  hor  opinion  that  it  conld  [ 
have  originated  in  no  otlier  way  was  barm- 
less. 

4.  A  charge  using  the  term  "prima  facie," 
without  explaining  its  meaning,  is  not  erro- 
neous for  that  reason. 

Appeal  from  appellate  conrt.  Third  district. 

Action  by  Eaima  Ssten  against  the  Chicago 
&  Alton  Railroad  Company.  From  a  judg- 
ment of  the  appellate  court  affirming  a  Judg- 
ment for  plaintiff  (78  UL  App.  32S).  defendant 
appeals.    Affirmed. 

Blinn  &  Harris,  for  appellant  Beach  & 
Hodnett,  for  appellee. 

CARTWBIGHT,  J.  Appellant's  railroad 
runs  north  and  south  through  Lawndale,  in 
Logan  county,  where  it  has  a  main  traclc,  and 
two  side  trades  west  of  it  Between  d  and  10 
o'clock  on  the  night  of  November  4,  1805,  an 
unused  elevator  adjoining  the  west  side  track 
took  fire  and  was  burned,  and  from  it  fire 
was  communicated  to  two  buildings  and  out- 
buildings of  appellee  across  the  street,  and 
about  300  feet  northwest  from  the  elevator. 
There  was  a  two-^tory  building,  with  mer- 
chandise stored  in  the  upper  story,  a  cob 
house,  and  a  tenant  house,  which  were  de- 
stroyed, with  the  fences,  walks,  and  trees. 
She  lived  in  a  house  14  feet  east  from  the 
main  track,  opposite  the  elevator,  and  about 
40  feet  from  it,  and  that  property  was  dam- 
aged by  the  fire.  She  brought  this  suit 
against  appellant  to  recover  for  her  loss,  and 
there  was  a  verdict  for  $1,500,  followed  by  a 
Judgment  The  appellate  court  has  afllrmed 
the  Judgment 

At  the  conclusion  of  the  evidence  the  de- 
fendant asked  the  court  to  give  an  Instruction 
directing  a  verdict  of  not  guilty,  but  the  court 
refused  to  give  It  It  is  argued  that  the  court 
was  in  error  in  such  refusal,  because  there 
was  a  total  absence  of  evidence  of  the  origin 
of  the  fire.  No  one  saw  what  caused  the  fire, 
and  no  witness  knew  from  personal  knowl- 
edge that  it  was  communicated  from  the  de- 
fendant's engines  to  the  elevator.  The  only 
means  of  determining  the  agency  which 
caused  it  consisted  in  the  surrounding  cir- 
cumstances, and  the  evidence  tending  to 
charge  defendant  with  causing  it  was  that 
two  of  its  freight  trains  passed  through  Lawn- 
dale  within  a  few  minutes  of  each  other,  Just 
before  the  fire  was  discovered;  that  the  ele- 
vator was  closed  and  locked,  and  there  had 
been  no  fire  in  it,  and  no  way  by  which  the 
fire  could  have  originated  in  the  building; 
that  there  was  a  high  wind  blowing  from  the 
southeast,  which  would  carry  fire  or  sparks 
from  the  track  to  the  elevator;  that  the  en- 
gine on  one  of  the  trains  was  emitting  some 
sparks  as  it  passed  through  Lawndale;  that 
Just  after  the  second  train  had  passed,  the 
elevator  was  seen  to  bo  on  fire,  in  what  is 
called  the  "dog  house,"— a  sort  of  cupola  on 
top  of  the  building;  and  that  the  appearances 
indicated  that  it  took  )lre  from  the  outsid& 
There  was  no  evidence  of  any  other  agency 


which  could  have  caused  the  fire,  and  no 
other  source  is  pointed  out  by  counsel,  except 
that  it  might  have  been  communicated  from 
the  plaintiff's  house  on  the  opposite  side  of  the 
tracks.  It  is  true  that  the  evidence  shows 
that  the  house  was  there,  but  there  was  no 
evidence  that  there  was  any  fire  in  it.  The 
plaintur,  who  lived  there,  had  gone  to  bed, 
and  had  been  in  bed  for  an  hour;  and  the 
only  thing  from  which  counsel  think  an  infer- 
ence that  there  was  a  fire  in  the  bouse  might 
be  drawn  is  the  time  of  year,  November  4th, 
when  we  might  presume  the  weather  was 
cold.  We  think  it  clear  that  such  fact,  un- 
der the  circumstances,  bad  no  tendency  to 
prove  that  there  was  a  fire  burning  in  the 
house  which  might  have  been  communicated 
to  the  elevator.  The  evidence  tended  to  prove 
that  the  fire  was  communicated  by  one  of 
these  locomotives,  and  the  statute  has  made 
such  fact,  when  established,  prima  facie  evi- 
dence of  negligence.  The  defense  made  at  the 
trial  was  tliat  the  engines  were  equipped  with 
the  best  and  most-approved  appliances  for 
preventing  the  escape  of  fire;  that  they  were 
in  good  condition  and  repair,  and  were  care- 
fully and  skillfully  managed;  and  that  no  de- 
vice could  be  provided  that  would  prevent  all 
sparks  from  escaping,  as  in  such  case  there 
would  be  no  draft,  and  the  utility  of  the  en- 
gine would  be  destroyed.  There  was  no  evi- 
dence which  pointed  to  any  other  agency 
than  the  engines  which  could  have  caused  the 
fire,  and  the  defense  does  not  seem  to  have 
been  based  upon  such  a  proposition.  AVheth- 
er  the  evidence  on  the  part  of  the  defendant 
was  sufficient  to  overcome  the  prima  facie 
case  made  under  the  statute  was  for  the  trial 
court  and  appellate  court  and  cannot  be  re- 
viewed here.  The  request  for  the  peremp- 
tory instruction  was  properly  denied. 

Plaintiff,  while  testifying,  was  asked  if 
there  was  any  way  for  the  roof  to  take  fire 
other  than  from  fire  from  the  train,  and  the 
court  overruled  an  objection  to  the  question. 
She  answered:  "No,  sir;  none  I  can  conceive 
of."  She  did  not  see  the  fire  originate,  but 
was  In  bed  and  asleep,  and  knew  nothing 
about  any  cause  that  might  have  existed,  and 
did  not  pretend  to.  Anything  she  could  say 
about  It  would  be  a  mere  conclusion  from  the 
facts  and  circumstances,  and  the  Jury  bad 
been  impaneled  to  decide  what  conclusion 
should  be  drawn  from  them.  Witnesses  must 
ordinarily  testify  to  facts,  and  not  to  conclu- 
sions or  Inferences  from  facts,  and  by  per- 
mitting her  to  answer  this  question  the  court 
allowed  her  to  take  the  place  and  usurp  the 
functions  of  the  Jury.  The  ruling  of  the 
court  was  undoubtedly  erroneous.  7  Am.  & 
£ng.  Enc.  Law,  402;  2  Best,  £v.  {512;  1 
Phil.  Ev.  778.  If  there  had  been  any  evidence 
tending  to  show  that  the  fire  might  have  orig- 
inated through  some  other  cause,  we  should 
say  that  such  an  error  could  not  be  overlooked, 
but  would  require  a  reversal.  The  admission 
of  her  opinion  or  conclusion  to  influence  deter- 
mination l)etwcen  different  theories  or  claims 
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as  to  the  cause  of  the  fire  would  necessarfly 
have  been  prejudicial;  but,  in  the  condition 
of  the  evidence,  we  do  not  see  how  it  could 
have  made  any  difCerenee,  because  there  was 
only  one  conclu^oD  which  could  have  been 
drawn. 

The  court  gave  an  instruction  asked  by  the 
plalntifT,  which  followed  the  statute,  and  in- 
formed the  jury  that,  if  they  believed  from 
the  evidence  that  the  fire  was  communicated 
from  the  locomotive  engines  used  by  defend- 
ant upon  its  railroad,  that  fact  should  be  taken 
by  them  as  full  prima  facie  evidence  to  charge 
the  defendant  with  negligence.  The  Instruc- 
tion was  substantially  the  one  given  in  Rail- 
road Co.  v.  Spencer,  140  HI.  97,  36  N.  B.  91; 
and  the  objection  made  is  that  the  term 
"prima  facie"  should  have  been  so  modi- 
fled  and  explained  that  the  average  juror 
would  comprehend  and  understand  what  was 
meant  by  it  In  the  case  cited  the  instruction 
was  held  to  be  proper,  and  It  was  said  that  if, 
in  the  opinion  of  counsel  for  defendant,  there 
was  danger  that  its  meaning  might  be  mis- 
apprehended, they  should  have  offered  an  in- 
struction for  that  purpose,  which  would  un- 
doubtedly hav^  been  given.  In  the  flrst  in- 
struction given  for  the  plaintiff  in  this  case 
the  subject  is  referred  to,  and  it  was  conceded 
by  that  instruction  that  the  defendant  might 
overcome  the  prima  facie  case  made  by  the 
proof  of  setting  the  fire.  Webster's  diction- 
ary contains  the  term  as  English,  and  it  is 
probably  as  well  understood  as  a  large  share 
of  the  words  and  terms  used,  so  that  it  cannot 
be  said  to  be  the  introduction  of  a  foreign 
language  into  an  instruction.  The  Judgment 
of  the  appellate  court  is  affirmed.  Judgment 
affirmed* 


078  III.  BT) 

SUPREME  SITTING,  ORDER  IRON  HALL, 

T.  ORIGSBY. 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

Insurance  Companibs— Dbpin-ition— Rigbt  to  Do 
BusiNBSs— Penalties— Garnishment. 

1.  A  corporation  organized  to  create  a  bene- 
fit fund,  from  which  its  members  should  re- 
ceive a  benefit,  to  be  paid  according  to  by- 
laws, is  an  insurance  company. 

2.  A  fund  raised  by  a  local  branch  of  a  for- 
eign benefit  insurance  company  belongs  to  the 
members  of  the  branch,  and  not  to  the  com- 
pany, where  it  failed  to  comply  with  the  stat- 
utes authorizing  it  to  do  busmess  in  the  state. 

3.  Where  a  foreign  benefit  insurance  company 
cannot  recover  funds  collected  by  a  local  branch 
in  the  state  by  reason  of  the  company's  failure 
to  comply  with  the  statutes  authorizing  it  to 
do  business  in  the  state,  its  creditor  cannot 
reach  such  funds  by  garnishment,  thougli  he 
is  a  resident  of  the  state. 

Appeal  from  appellate  court.  Third  district 
Action  by  Henry  C.  Sumpter  against  the  Su- 
preme Sitting,  Order  of  the  Iron  Hall.  James 
H.  Grigsby  was  summoned  as  garnishee. 
Judgment  for  defendant,  and  plaintiff  appeal- 
ed to  the  appellate  court,  which  ailirmed  the 
judgment  (78  111.  App.  300),  and  plaintiff 
again  appeals.    Affirmed. 


Henry  C.  Sumpter  brought  an  action  of 
attachment  in  the  county  court  of  McDon- 
ough  county  against  the  Supreme  Sitting, 
Order  of  the  Iron  Hall,  a  corporation  organ- 
ized in  Indiana  under  the  laws  of  that  state. 
James  H.  Grigsby,  the  appellee,  was  sum- 
moned as  garnishee.  The  object  of  the  cor- 
poration, as  disclosed  by  the  record,  was  to 
create  a  benefit 'fund,  from  which  its  mem- 
bers should  receive  a  benefit  in  stiins  not  ex- 
ceeding $1,000,  to  be  paid  as  provided  hi  the 
by-laws  or  in  the  certificate  of  membership. 
The  plaintiff  and  the  appellee,  the  garnishee, 
were  residents  of  McDonough  county,  UL 
They  and  a  number  of  other  persons  formed 
themselves  Into  what  was  called  "Local 
Branch  No.  208,"  located  hi  McDonongh  coun- 
ty. This  local  branch  never  became  incor- 
porated. Appellee  was  its  cashier.  Sumpter 
held  a  certificate  of  membership,  which  pro- 
vides that  In  case  a  member  shall  continne 
to  pay  all  assessments  and  demands  made  for 
the  full  term  of  seven  years  from  Its  date, 
and  maintain  himself  In  good  standing  in 
the  order,  he  shall  then  be  entitled  to  a  sum 
not  exceeding  $1,000,  less  the  amount  which 
he  has  already  received  as  benefits  on  ac- 
count of  sickness .  or  other  disability.  The 
corporation  became  Insolvent,  and  a  receiver 
was  appointed  therefor  August  18,  1892,  by 
a  court  in  Indiana,  and  the  corporation  has 
remained  insolvent  ever  since.  At  the  time 
of  the  appointment  of  the  receiver,  appellee 
had  $681.94,  which  was  in  his  hands  as  cash- 
ier of  said  local  branch.  Sumpter  obtained 
judgment  against  the  corporation  in  attach- 
ment for  $700  upon  bis  certificate  of  member- 
ship in  the  connty  court  of  McDonough  coun- 
ty. Appellee,  who  had  been  summoned  as 
garnishee,  answered,  under  oath,  the  inter- 
rogatories flJed,  denying  that  he  had  any 
money,  property,  or  effects  of  any  kind  in 
his  iMSsession  belonging  to  the  defendant 
corporation.  He  admitted  he  had  in  his  hands 
the  above-named  sum  of  money,  but  claimed 
that  the  same  was  not  subject  to  garnish- 
ment, because  the  defendant  corporation  was 
engaged  in  the  business  of  Insurance  In  tak- 
ing risks  and  insuring  the  lives  of  Its  mem- 
bers, and  was  not  authorized  to  transact  busi- 
ness in  the  state  of  niinols,  and  has  never 
been  so  authorized,  and  could  not  maintain 
a  suit  herein  on  account  of  its  failure  to 
comply  with  the  laws  of  this  state  with  ref- 
erence to  foreign  insurance  companies.  He 
further  averred,  among  other  things,  that  ce^ 
tain  members  of  the  local  branch,  on  the  1st 
day  of  September,  1892,  filed  their  bill  to 
chancery  In  the  circuit  court  of  McDonongh 
county  against  said  corporation  and  said  gar- 
nishee; that  summons  was  issued  and  served 
upon  the  garnishee;  that  the  bill  alleged  that 
the  complainants  were  co-partners,  and  that 
the  money  in  the  bands  of  the  garnishee  be- 
longed to  them  as  such;  that  the  bill  prayed 
that  the  partnership  be  dissolved,  the  money 
divided  between  the  members,  a  receiver  ap- 
pointed, etc.;    that  said  bill  la  still  pending 
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and  nndetcnalned.  Issue  was  joined  upon 
the  answer,  and  the  cause  was  tried  by  the 
court,  a  Jury  having  been  waived.  The  court 
found  the  Issues  for  the  defendant,  and,  on 
appeal  to  the  appellate  court,  the  judgment 
-was  affirmed. 

E.  C.  Agnew,  for  appellant  Sherman  & 
TonnldlfCa^  for  appellee. 

CBAIG,  J.  (after  stating  the  facts).  From 
the  facts  appearing  In  the  record,  it  Is  clear 
that  the  Supreme  Sitting,  Order  of  the  Iron 
Hall,  falls  within  what  was  determined  an 
"Insurance  company"  In  Rockhold  v.  Society, 
129  III.  440,  21  N.  E.  794.  The  company  was 
organized  in  the  state  of  Indiana,  under  the 
laws  of  that  state,  and,  never  having  complied 
with  the  laws  of  this  state  authorizing  it  to  do 
business  here.  It  could  not  lawfully  transact 
business  In  this  state.  Indeed,  it  is  not 
claimed  that  the  company  had  authority  to  do 
business  in  this  state,  as  is  shown  by  a  pro- 
vision in  the  stipulation  of  facts  upon  which 
the  case  was  tried,  aa  follows:  "That  the 
said  corporation  is  not  authorized,  under  the 
provisions  of  the  laws  of  the  state  of  Illinois, 
to  transact  the  business  for  which  the  same 
was  organized,  in  the  state  of  lUlnois,  and  has 
never  been  so  authorized;  that,  at  the  time 
said  sum  of  money  came  to  the  hands  of  the 
garnishee,  he  did  not  know  that  said  cor- 
poration had  not  complied  with  the  statute 
of  this  state,  and  was  not  authorized  to  trans- 
act business  herein,  but,  on  the  contrary, 
presumed  that  all  proper  steps  had  been 
taken  by  said  corporation  to  permit  it  to  le- 
gally transact  business  In  this  state."  As 
has  been  seen,  the  appellee,  the  plaintiff, 
Henry  C.  Sumpter,  and  several  other  persons, 
residents  of  McDonough  county,  formed  them- 
selves into  what  was  called  "Local  Branch 
No.  206,"  and  appellee  was  selected  as  its 
cashier.  In  his  capacity  as  cashier,  there 
came  into  his  hands,  from  his  associates  in 
the  local  branch,  $681.94,  the  money  involved 
In  this  proceeding;  and  the  first  question  to 
be  determined  is  whether  this  fund  belonged 
to  the  Indiana  corporation,  and  had  that  com- 
pany the  right  to  collect  it  from  appellee, 
who  had  received  it  from  his  associates. 

The  right  of  the  Indiana  corporation  to 
collect  the  money  rests  upon  its  right  to 
transact  business  In  this  state,  and,  as  It  had 
no  such  power,  it  could  not  collect  the  money. 
The  Indiana  corporation  had  no  control  or 
supervision  over  the  "Local  Branch,"  so 
called,  or  any  of  its  members,  and  was  not 
entitled  to  any  fund  which  was  raised  or  paid 
over  as  dues  or  assessments  by  the  persons 
who  were  members  of  the  local  branch.  What- 
ever money  was  raised  by  the  local  branch 
and  i)aid  into  the  bands  of  appellee  belonged 
to  the  members  of  the  branch  as  individuals. 
If,  then,  the  fund  in  question  did  not  belong 
to  the  Indiana  corporation,  upon  what  ground 
can  It  be  claimed  or  recovered  by  Sumpter,  a 
garnishing  creditor  of  that  corporation?  The 
law  ia  well  settled  in  this  state  that  in  gar- 


nishment proceedings  the  creditor  can  only 
recover  such  Indebtedness  as  can  be  recov- 
ered in  an  appropriate  action  in  the  name  of 
the  attachment  or  judgment  debtor  against 
the  garnishee.  Webster  v,  Steele,  75  UL  644; 
Richardson  v.  Lester,  83  111.  55;  Capes  v. 
Burgess,  135  TO.  61,  25  N.  K  1000;  Drake, 
Attachm.  |g  486,  541,  547.  Here,  as  we  have 
seen,  no  right  of  recovery  existed  in  favor  .of 
the  Indiana  corporation,  the  judgment  debtor; 
and,  under  the  rule  laid  down  in  the  authori- 
ties cited,  no  recovery  could  be  had  by  Sump- 
ter, the  creditor  of  the  corporation. 

It  is,  however,  suggested  in-  the  arg;ument 
that  there  is  no  rule  of  law  which  will  pre- 
vent appellant  from  recovering  in  this  case, 
unless  it  is  the  policy  of  onr  courts  to  punish 
foreign  corporations  that  have  not  compiled 
with  onr  laws,  and  that  it  would  be  contrary 
to  the  spirit  of  onr  laws  to  inflict  upon  a 
citizen  of  tills  state  the  penalty  belonging  to 
a  foreign  corporation.  It  will  be  remembered 
that  appellee  and  all  the  other  members  of 
the  local  branch  who  contributed  to  the  fund 
appellant  is  attempting  to  recover  are  resi- 
dents of  this  state,  and  they  are  entitled  to 
the  same  protection  which  should  be  extend- 
ed to  appellant  But,  aside  from  this  consid- 
eration, the  question  of  inflicting  punishment 
upon  a  foreign  corporation  for  transacting 
business  here  without  complying  with  our 
laws  does  not  enter  into  the  decision  of  this 
case.  In  a  garnishment  proceeding  like  the 
one  in  question,  the  garnishing  creditor  can 
only  recover  of  the  person  garnished  when 
the  debtor  In  whose  name  the  suit  is  instituted 
can  recover.  This  rule  of  law  is  general  in 
its  application,  applying  to  ail  cases;  and  it 
makes  no  difference  whether  the  party  In 
whose  name  the  suit  is  brought  is  a  corpora- 
tion or  a  natural  person,  a  resident  or  a  non- 
resident. After  a  careful  consideration  of 
the  record,  and  the  questions  raised  and  dis- 
cussed in  the  argument,  we  are  satisfied  the 
judgment  of  the  appellate  court  is  correct, 
and  It  will  be  affirmed.    Judgment  affirmed. 


(178  III.  182) 
BLAKE  et  aL  v.  STATE  BANE  OP  FREE- 
PORT. 
(Supreme  (3oart  of  Illinois.    Feb.  17,  1899.) 

JUDOMENT  UT  CONPESSION— CoNCLUSIVBKBSa — VA- 
CATtOK — IRRBOULARITI  Ea— EXECUTION 

OF  Power — Coonovit. 

1.  A  Judgment  by  confesBlon  will  be  set  aside, 
on  motion,  for  fraud  or  want  of  authority,  but 
will  not  be  vacated  for  mere  irregularities,  such 
as  the  insufdciency  of  the  affidavit  of  the  genu- 
ineness Of  the  signature  to  the  power,  except 
when  a  defense  on  the  merits  is  shown. 

2.  It  is  no  objection  to  a  judgment  hy  con- 
fession that  the  affidavit  of  genuineness  of  the 
signature  of  the  debtor  to  the  power  was  made 
before  a  cause  of  action  had  accrued. 

3.  It  is  Immaterial  that  the  cognovit  was  pre- 
pared before  the  cause  of  action  accrued,  where 
the  judgment  was  not  entered  until  after  ac- 
crual. 

4.  A  judgment  by  confession  cannot  be  at- 
tacked by  showing  that  the  cognovit  was  pre- 
pared before  the  cause  of  action  accrued. 
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Appeal  from  appellate  court.  Second  dis- 
trict. 

The  State  Bank  of  Freeport  obtained  Judg- 
ment by  confession  against  Seymoiu:  A.  Blake 
and  otbers.  Order  setting  aside  tlie  Judgment 
was  reversed  by  the  appellate  court  (78  111. 
App.  166),  and  defendants  appeal.    AfiSrmed. 

A.  D.  Elarly,  for  appellants.  William  Mar- 
shall, for  appellee. 

CARTWRIGHT,  J.  A  Judgment  by  con- 
fession in  favor  of  appellee  against  appellant 
Seymour  A.  BJake  was  entered  September  4, 
1897,  In  the  circuit  court  of  Winnebago  coun- 
ty, for  $3,515.68,  which  was  the  amount  of  a 
promissory  note  executed  by  said  Blake  to  ai>- 
pellee,  September  3,  1887,  with  Interest,  and 
$15  for  attorney's  fee&  On  September  13, 
1S97,  Blake  executed  a  voluntary  assignment 
for  the  benefit  of  his  creditors  to  appellant 
Joel  B.  Whitehead,  and  on  October  12,  1897, 
appellants  entered  their  motion  to  vacate  said 
Judgment.  The  motion  was  heard  upon  affi- 
davits, and  was  allowed,  and  an  order  was 
entered  setting  aside  the  Judgment  and  quash- 
ing an  execution  which  had  been  issued  there- 
on. On  appeal  to  the  appellate  court,  that  or- 
der was  reversed  and  this  appeal  was  pros- 
ecuted. ' 

Such  an  application  as  this  Is  addressed  to 
the  sound  discretion  of  the  court,  and  calls  for 
the  exercise  of  the  equitable  power  of  the 
court  over  its  own  Judgments.  A  court  of 
law,  being  Invested  with  such  power,  will  not 
send  a  defendant  against  whom  a  Judgment 
has  been  entered  by  confession  to  a  court  of 
equity  for  redress,  but  the  power,  whether 
exercised  by  a  court  of  law  or  of  equity,  is 
an  equitable  one,  to  be  governed  by  the  same 
principles.  If  a  Judgment  so  entered  was  not 
confessed  by  authority  of  the  defendant,  it 
will  be  void  for  want  of  power  to  confess  It, 
and  a  defendant  who  Is  injured  by  it  may 
have  It  set  aside  upon  motion.  Stein  v.  Good, 
115  IlL  98,  3  N.  K  735;  Whitney  v.  Bohlen, 
157  m.  571,  42  N.  E.  162.  So,  also.  If  a  power 
to  confess  a  Judgment  has  been  obtained  by 
fraud,  so  that  It  is  vitiated  and  rendered  a 
nullity  by  such  fraud.  It  will  be  set  aside. 
Kingman  &  Co.  v.  Relnemer,  166  111.  206,  46 
N.  E.  786.  In  such  cases  the  Judgment  is  to 
be  considered  as  absolutely  void.  For  mere 
Irregularities  or  defects  in  the  proceedings  the 
court  win  not  set  aside  a  Judgment,  except 
where  a  good  defense  on  the  merits  is  shown, 
but  If  the  Judgment  is  unjust  and  against  con- 
science. It  will  be  opened,  and  permitted  to 
stand  as  security,  until  the  case  can  be  heard 
on  Its  merits.  Rising  v.  Brainard,  36  111.  79; 
Farwell  v.  Meyer,  Id.  510;  Holmes  v.  Parker, 
125  m.  478,  17  N.  E.  759;  Hansen  v.  Schles- 
Inger,  125  lU.  230,  17  N.  E.  718. 

In  this  case  no  defense  on  the  merits  was 
shown.  The  debt  for  which  the  note  was 
given  was  due  and  was  Just,  and  so  Is  the 
Judgment.  The  grounds  upon  which  the 
Judgment  Is  attacked  are  alleged  irregularities 


In  the  execution  of  the  power  and  frand  in 
procuring  the  execution  of  the  warrant  One 
of  these  grounds  is  that  the  affidavit  that  the 
signature  of  Blake  was  genuine  was  made 
September  3,  1897,  before  a  cause  of  action 
bad  accrued  on  the  note.  This  is  not  a  good 
objection.  The  office  of  such  an  affidavit  is 
not  to  prove  a  cause  of  action,  but  to  estab- 
lish the  fact  that  the  signatm^  is  gennine. 
There  Is  no  reason  why  the  fact  may  not  as 
well  be  proved  at  any  time  after  the  making 
of  the  signature  as  after  a  cause  of  action  has 
arisen.  Where  the  attempt  Is  to  fumlsb  evi- 
dence of  a  cause  of  action,  such  cause  of  ac- 
tion must  have  accrued  when  the  proof  Is 
made;  but,  where  It  Is  necessary  to  prove  a 
signature,  all  that  Is  necessary  is  that  the  sig- 
nature shall  be  in  existence  and  can  be  Identi- 
fied. There  can  be  no  possible  difference 
whether  the  affidavit  was  made  at  one  time 
or  another,  after  the  fact  to  be  proved  exists. 
If  the  time  when  the  affidavit  was  made  con- 
stituted any  objection  at  all.  It  would  not  be 
available  without  showing  a  good  defense, 
and  that  is  not  attempted. 

All  the  necessary  papers  were  ffied  at  the 
time  of  the  entry  of  Judgment  and  the  Judg- 
ment and  proceedings  are  regular  on  jUbeir 
face.  There  is  an  attempt,  however,  to  show 
by  affidavits  that  the  plea  confessing  the 
cause  of  action  was  written  and  signed  tlie 
night  before  It  was  filed  in  the  clerk's  office, 
and  that,  therefore,  the  Judgment  was  con- 
fessed prematurely,  before  the  note  was  due. 
The  warrant  of  attorney  authorized  the  con- 
fession of  the  Judgment  at  any  time  after  the 
date  of  the  note,  and  there  was  therefore  no 
power  to  confess  a  Judgment  on  the  day  of 
the  date  of  the  note,  at  which  time  the  affi- 
davits state  the  plea  was  drawn  and  signed. 
Waterman  v.  Jones,  28  111.  54.  It  Is  conceded 
that  a  Judgment  could  properly  be  confessed 
on  September  4,  1897,  when  the  Judgment  was 
entered,  and  it  is  immaterial  when  the  plea 
and  confession  were  written  and  signed.  The 
execution  of  the  power  was  by  the  entry  of 
appearance  and  confession,  and  what  was 
done  in  the  way  of  preparation  for  such  exe- 
cution was  immaterial.  Furthermore,  the 
Judgment  could  not  be  attacked  in  that  way. 
A  Judgment  by  confession  has  all  the  quali- 
ties, incidents,  and  attributes  of  other  Judg- 
ments. The  legislature  has  fixed  and  provid- 
ed tor  the  Judgment,  and  authorized  the  clerk 
to  enter  It  upon  the  filing  of  the  proper  papers. 
The  clerk,  in  making  such  entry,  records  the 
conclusion  and  finding  of  the  law,  and  the 
Judgment  Is  of  the  same  character  as  any  oth- 
er. Ling  V.  King,  91  111.  571.  While  It  may 
be  shown  that  there  was  no  power  to  enter 
the  appearance  of  the  defendant,  or  that  an 
execution  was  issued  before  the  Judgment  was 
entered,  the  record  imports  verity  and  cannot 
be  contradicted.  Knights  v.  Martin,  155  Ql. 
48C,  40  N.  E.  358.  To  enter  upon  an  Investi- 
gation of  such  questions  as  when  and  where 
the  plea  was  drawn  and  signed,  or  Oj  tvhom 
it  was  brought  to  the  clerk's  office,  and  wheth- 
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er  plalntUTs  attorney  -was  sucb  a  person  as 
could  be  antborized  to  deliver  It  to  the  derk, 
would  be  wholly  Improper.  The  record  recites 
the  entry  of  the  appearance  by  the  attorney 
for  Blake,  and  the  confession  of  the  judgment 
In  due  and  proper  form. 

The  remaining  ground  for  setting  aside  the 
judgn^ient  Is  that  the  execution  of  the  note 
with  the  power  of  attorney  was  obtained  by 
fraud.  Seymour  A.  Blake,  Oscar  Norton,  and 
Charles  A.  Norton  were  partners  doing  busi- 
ness under  the  name  of  the  Bank  of  Durand. 
Charles  A.  Norton  was  the  son  of  Oscar  Nor- 
ton and  son-ln-lAw  of  Blake,  and  was  the  man- 
aging i>artner.  When  the  Bank  of  Durand 
was  opened,  in  September,  1881,  the  appellee 
loaned  said  parttes,  under  said  name,  ^,100 
to  do  banking  basiness,  and  from  that  time 
on  they  were  debtors  of  appellee  for  money 
loaned,  evidenced  by  promissory  notes,  and 
secured  by  collateral  notes  supposed  to  have 
been  made  by  customers  of  the  Bank  of  Du- 
rand. .  On  September  8,  1897,  when  the  note 
was  made,  the  Bank  of  Durand  owed  appellee 
$0,000,  In  two  notes  of  $6,600  and  $3,500,  re- 
spectively, and  secured  by  such  collaterals  of 
the  face  value  of  about  $14,000.  Appellee 
then  learned  that  most  of  the  collateral  notes 
were  forged  by  Charles  A.  Norton,  and  Its 
cashier  went  to  Durand  to  see  what  could  be 
done  towards  securing  Its  daim.  The  note 
in  question  In  this  case  was  then  made  by 
Blake  to  take  up  said  note  of  $3,500,  which 
was  then  surrendaed  to  him.  He  was  fully 
on  his  guard,  and  refused  to  sign  the  first 
note  drawn  because  It  was  due  one  day  after 
date,  but  agreed  to  sign  this  note,  and  under- 
stood it,  with  the  exception,  as  he  claims,  of 
the  warrant  of  attorney.  The  alleged  ground 
of  fraud  In  respect  to  that  is  that  he  had  no 
glasses,  and  his  eyesight  was  poor,  so  that  he 
could  not  read  the  warrant,  which  was  In 
fine  print,  and  that  when  the  cashier  read  the 
note  at  his  request  he  did  not  read  it  distinct- 
ly, so  that  he  was  able  to  comprehend  that  the 
note  vras  a  judgmi^nt  note.  Without  going 
into  details,  we  'are  well  satisfied  with  the  con- 
clusion of  the  appellate  court  that  there  was 
no  fraud  In  the  respect  claimed.  The  judg- 
ment of  the  appellate  court  Is  affirmed.  Judg- 
ment affirmed. 


(177  III.  6M) 

VILLAGE  Oli'  WESTERN  SPRINGS  T. 
HILL  et  al.i 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

UcKiciPAL  CoRPOBATioss— Street  Improvements 
— SpBctAi,  Taxation — Okdinanobs — Va- 

LIDITT— AMBMOMBMTS. 

1.  City  and  Village  Act,  art.  9,  §  19,  provid- 
ing that,  where  local  improvements  are  made 
by  special  assessments,  the  city  council  sliall 
pass  an  ordinance  describing  the  improvements, 
provided  that,  when  such  improvement  is  the 
building  of  sidewalks,  the  owner  of  the  adja- 
cent lot  shall  have  15  days  after  the  ordinance 
takes  effect  In  which  to  build  it,  and  relieve 


>  Rehearing  denied. 


his  property  from  the  assessment,  tipplies  as 
well  to  improvements  made  by  a  special  tax  as 
by  special  assessment. 

2.  An  ordinance  passed  pursuant  to  City  and 
Village  Act,  art.  9,  §  19,  for  the  building  of  a 
sidewalk,  must  itself  contain  the  provision  al- 
lowing the  adjoining  owner  15  days  to  build  it. 

3.  An  ordinance  providing  for  the  collection 
of  interest  on  a  special  tax  for  a  longer  period 
than  is  authorized  by  the  law  in  pursuance  of 
which  it  is  passed  is  invalid. 

4.  Where  a  petition  is  filed  for  the  confirma- 
tion of  a  special  tax  levied  under  an  invalid  or- 
dinance, and  objections  are  made  thereto,  an 
amendatory  ordinance,  passed  after  the  cause 
is  heard  to  conform  such  ordinance  to  the  law, 
is  inadmissible. 

Appeal  from  Cook  county  court;  Robert 
H.  Lovett,  Judge. 

Petition  by  the  village  of  Western  Springs 
for  the  confirmation  of  a  special  tax  to  de- 
fray the-  cost  of  sidewalks.  Adaline  B.  Hill 
and  others  ffied  objections.  From  an  order 
sustaining  the  objections  and  dismissing  the 
petition,  complainant  appeals.    Affirmed. 

Frederick  A.  Willoughby,  for  appellant. 
A.  J.  Elvlg,  for  appellees. 

MAGRUDER,  J.  The  village  of  Western 
Springs  ffied  Its  petition  In  the  county  court 
of  Cook  county  for  the  confirmation  of  a 
special  tax  to  defray  the  cost  of  a  cement 
sidewalk  on  certain  streets  of  the  village. 
The  appellees  objected  to  the  confirmation  of 
the  tax;  and  the  court  sustained  their  ob- 
jections, and  dismissed  the  petition..  The 
present  appeal  is  prosecuted  from  the  order 
of  the  court  sustaining  the  objections,  and 
ordering  the  petition  to  be  dismissed.  The 
objections  ffied  by  the  appellees  were  more 
than  twenty  in  number;  but  we  do  not  deem 
It  necessary  to  notice  more  than  two  of  these 
objections,  which  we  think  were  sufficient 
to  justify  the  action  of  the  court  below. 

The  main  objection  to  the  confirmation  of 
the  assessment  discussed  by  counsel  in  their 
briefs  is  that  the  ordinance  providing  for  the 
sidewalk  does  not  give  to  the  property  own- 
ers 15  days  to  complete  or  build  the  sidewalk 
In  front  of  their  property,  as  required  by  sec- 
tion 19  of  article  9  of  the  city  and  village  act 
Counsel  for  appellant  claims  that  the  first 
proviso  to  said  section  19  does  not  apply 
where  the  proceeding  for  a  local  improve- 
ment is  by  special  taxation,  instead  of  special 
assessment.  Section  17  of  said  article  9  pro- 
vides that  "when  said  ordinance,  under 
which  said  local  .Improvement  shall  be  or- 
dered, shall  provide  that  such  Improvement 
shall  be  made  by  special  taxation  of  con- 
tiguous property,  the  same  shall  be  levied, 
assessed  and  collected  in  the  way  provided 
In  the  sections  of  this  act,  providing  for  the 
mode  of  making,  levying,  assessing  and  col- 
lecting special  assessments."  Section  18  of 
article  9  provides  that  "when  the  ordinance, 
under  which  said  local  Improvement  Is  or- 
dered to  be  made,  shall  provide  that  such 
improvement  shall  be  wholly  or  In  part  made 
by  special  assessment,  the  proceedings  for 
the  making  such  special  assessment  shall  be 
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in  accordance  with  tbe  sections  of  this  ar- 
ticle from  18  to  51  inclusive."  Section  19  of 
article  9  provides  that,  "whenever  such  local 
improvements  are  to  be  made  wholly  or  in 
part  by  special  assessment,  the  said  council 
in  cities,  or  board  of  trustees  in  villages, 
shall  pass  an  ordinance  to  that  effect,  spec- 
ifying therein  the  nature,  character,  locality 
and  description  of  such  improvement,  either 
by  setting  forth  tbe  same  in  tbe  ordinance 
Itself,  or  by  reference  to  maps:  •  •  • 
provided,  that,  whenever  any  such  ordinance 
shall  provide,  only,  for  tbe  building  or  re- 
newing of  any  sidewalk,  the  owner  of  any 
lot  or  piece  of  land  fronting  on  such  side- 
walk shall  be  allowed  fifteen  days  after  tbe 
time,  at  which  such  ordinance  shall  take 
effect,  in  which  to  build  or  renew  such  side- 
walk opposite  bis  land,  and,  thereby,  relieve 
the  same  from  assessment:  provided,  that 
the  work  so  to  be  done  shall,  in  all  respects, 
conform  to  the  requirements  of  such  ordi- 
nance." As  special  taxation  is  to  be  levied, 
assessed,  and  collected  In  the  mode  provided 
for  the  making,  levying,  assessing,  and  col- 
lecting of  special  assessments,  and  as  sec- 
tion 19  is  embraced  within  tbe  sections  which 
provide  the  mode  of  making  Improvements 
by  special  assessments.  It  would  seem  to  fol- 
low that  section  19  and  the  provisos  thereto 
apply  as  well  to  Improvements  made  by 
special  taxation  as  to  improvements  made 
by  special  assessment.  Where  tbe  improve- 
ment Is  by  special  assessment,  the  owner  is 
to  be  allowed  15  days  after  the  taking  effect 
of  tbe  ordinance  in  which  to  build  the  side- 
walk opposite  his  land,  and  thereby  relieve 
tbe  same  from  the  assessment.  So,  also, 
where  tbe  Improvement  Is  by  special  taxa- 
tion, there  is  no  reason  why  the  property 
owner  should  not  be  allowed  tbe  privilege  of 
building  or  renewing  the  sidewalk  opposite 
his  land  within  tbe  15  days  named  In  tbe 
proviso. 

But  it  is  contended  on  tbe  part  of  the  ap- 
pellant that,  under  tbe  decisions  of  this  court, 
tbe  proceedings  for  tbe  making  of  improve- 
ments by  special  assessment  are  inapplicable 
to  the  making  of  such  improvements  by 
special  taxation.  This  contention  is  based 
upon  the  facts  that  In  special  taxation  the 
municipal  authorities  fix  the  basis  on  which 
the  property  Is  to  be  assessed,  while  In  spe- 
cial assessment  the  commissioners  appointed 
by  tbe  court  determine  tbe  benefits,  and  as- 
sess the  property  in  proportion  to  the  bene- 
fits received  by  It  from  the  improvement; 
that  In  special  taxation  the  tax  is  confined  to 
contiguous  property,  while  in  special  assess- 
ments It  extends  to  property  benefited, 
though  not  contiguous;  and  that,  before  tbe 
amendment  made  in  1895  to  section  17  al- 
lowing the  question  of  benefits  to  be  tried  by 
a  Jury  in  special  taxation  cases,  the  benefits 
were  determined  in  svch  cases  by  the  mu- 
nicipal authorities,  while  in  special  assess- 
ments a  Jury  might  be  called  to  determine 
the  question  whether  the  premises  were  as- 


sessed more  or  less  than  they  were  benefited, 
or  more  or  less  than  their  proportionate  share 
of  the  cost  of  the  improvement.  The  holding 
of  this  court  has  always  been  that  the  ob- 
ject of  the  legislature  was  to  provide  two 
modes  for  the  making  of  local  Improvements, 
—one  by  special  assessment,  and  the  other 
by  special  taxation  of  contiguous  property; 
and  that,  in  view  of  tbe  two  distinct  qystems 
provided  for,  section  17  was  only  to  be  un- 
derstood as  requiring  such  pcHrtions  of  the 
statute  in  regard  to  special  assessments  to 
be  followed  as  might  be  consistent  with  a 
proper  exercise  of  the  power  of  special  tax- 
ation. Enos  T.  City  of  Springfield,  113  111. 
65.  As,  In  special  taxation,  the  benefits  were 
determined  by  the  municipal  authority,  it 
was  held  that  those  portions  of  the  statute 
providing  for  the  making  of  the  local  Im- 
provement by  special  assessment  wbi(^  re- 
quired the  trial  of  the  question  of  benefits  by 
a  Jury  were  inapplicable  to  the  proceedlne 
by  special  taxation.  The  provision  that  the 
common  council  should  determine  the  bene- 
fits was  inconsistent  with  the  provision  that 
the  Jury  should  be  required  to  determine 
them.  Chicago  &  A.  R,  Co.  v.  City  of  JoUet. 
153  IIL  649,  39  N.  B.  1077.  But  it  was  never 
intended  to  be  decided,  nor  was  it  ever  de- 
cided, by  this  court,  that  the  provisions  of 
the  statute  In  regard  to  special  assessments 
should  not  be  followed  in  proceedings  by 
special  taxation,  where  such  provisions  were 
not  Inconsistent  with  a  proper  exercise  of 
the  power  of  special  taxation.  It  is  con- 
sistent with  the  proper  exercise  of  the  power 
of  special  taxation  that  the  property  owners 
should  be  allowed  to  build  or  renew  tbeir 
own  sidewalks,  as  provided  for  In  section  19. 
We  are  of  the  opinion  that  section  19  apidies 
as  well  to  a  proceeding  by  special  taxation 
as  to  a  proceeding  by  special  assessment. 

It  Is  claimed,  however,  that,  even  if  section 
19  is  applicable  to  special  taxation,  yet  there 
Is  notlilng  in  that  section  which  requires  the 
ordinance  itself  to  contain  a  provision  allow- 
ing the  property  owners  to  build  their  side- 
walks. We  are  unable  to  agree  with  this 
contention  made  by  counsel.  The  part  of  sec- 
tion 19  which  provides  for  the  allowance  of 
15  days  after  the  taking  effect  of  the  ordi- 
nance for  the  building  or  renewal  of  the  side- 
walk opposite  bis  land  by  the  property  owner 
is  contained  in  a  proviso.  The  office  of  a 
proviso,  as  a  general  thing,  is  to  except  some- 
thing from  the  enacting  clause,  or  to  qualify 
or  restrain  the  generality  of  such  enacting 
clause.  Sutton  v.  People,  145  BL  279,  34 
N.  E.  420;  De  Graff  v.  Went,  164  Dl.  485, 
45  N.  E.  1075.  Tbe  main  or  precedent  clause 
in  section  19  has  reference  to  the  contents 
of  the  ordinance  required  to  be  passed,  in- 
asmuch as  it  sets  forth  that  such  ordinance 
must  specify  the  nature^  Character,  locality, 
and  description  of  the  improvement  Th« 
proviso  is  therefore  intended  to  restrict  or 
qualify  a  provision  in  reference  to  the  con- 
tents of  an  ordinance.    When,  therefore,  it 
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provides  that  "tbe  owner  of  any  lot  or  piece 
of  land  fronting  on  aucli  sidewallE  Bhall  be 
allowed  fifteen  days  from  tbe  time  at  which 
such  ordinance  shall  take  effect  in  which  to 
build  or  renew  such  sidewalk  opposite  his 
land."  the  plain  Intention  of  the  legislature 
is  that  the  ordinance  Itself  should  contain  a 
provision  allowing  the  building  or  renewing 
of  the  sidewalk  In  the  manner  stated.  It  is 
true  that  the  law  gives  the  owner  the  privi- 
lege of  building  his  sidewalk  for  himself  with- 
in a  certain  time;  but  the  municipality  is  to 
htdicate,  ht  the  ordinance  passed  by  it,  that 
the  exercise  of  snch  privilege  is  to  be  allowed 
to  him.  The  statute  makes  no  provision  for 
giving  notice  to  the  property  owner  that  be 
will  be  allowed  to  exercise  such  privilege, 
otherwise  than  by  the  contents  of  the  ordi- 
nance itself.  In  addition  to  this,  the  provi- 
sion allowing  the  buDdbig  of  the  sidewalk 
by  the  property  owner  should  be  inserted  in 
tbe  ordinance  as  a  guide  to  the  persons  to  be 
appointed  to  make  an  estimate  of  the  cost 
of  the  improvement  contemplated  by  the  ordi- 
nance. Tbe  improvement  whose  cost  is  to  be 
estimated  is  so  mucb  of  the  sidewalk  as  is 
to  be  built  by  the  municipality,  excluding  the 
part  to  be  built  by  the  property  owners  them- 
selves. The  estimate  should  recite  tliat  the 
commlssioneis  are  appointed  to  make  an  esti- 
mate of  the  cost  of  so  much  of  the  improve- 
ment as  has  not  been  made  by  the  owners 
within  the  15  days  specified  by  the  proviso. 
McChesney  v.  City  of  Chicago,  173  HI.  75. 
SO  N.  E.  191.  In  the  case  at  bar  the  ordi- 
nance was  passed  and  approved  June  24, 
1897;  the  commissioners  to  estimate  the  cost 
of  the  improvement  were  appointed  the  same 
day;  their  estimate  was  returned  and  ap- 
proved the  same  day;  and  on  June  25,  1897, 
tbe  petition  was  filed  in  the  county  court  It 
follows,  in  view  of  the  haste  thus  indicated, 
that  the  commissioners  must  have  made  an 
estimate  of  the  cost  of  making  the  whole  Im- 
provement without  giving  the  property  own- 
ers the  15  days  to  which  they  were  entitled 
for  the  making  of  the  Improvement  so  far 
as  it  was  in  front  of  their  property.  It  is 
said,  however,  that  this  court  decided  in 
People  V.  Yancey,  167  lU.  255,  47  K.  B.  521, 
that  section  17  did  not  give  the  owners  of 
property  contiguous  to  the  improvement  the 
right  to  build  their  own  sidewalks.  Tbe  de- 
cision in  that  case  bears  no  such  construc- 
tion as  is  thus  put  upon  it  That  decision 
was  merely  to  the  effect  that  the  amendment 
to  section  17  passed  by  the  legislature  and 
approved  June  21,  1895,  did  not  apply  to  the 
sidewalk  act  of  1875.  It  was  there  held  that 
the  amendment  of  1895,  which  provides  that 
a  Jury  may  pass  upon  the  question  of  tbe 
benefits  in  special  taxation  cases,  does  not 
affect  the  act  of  April  15,  1875,  entitled  "An 
act  to  provide  additional  means  for  tbe  con- 
struction of  sidewalks  in  cities,  towns  and 
villages."  1  Starr  &  C.  Ann.  St  (2d  Ed.) 
p.  857. 
Another  objection  made  to  the  confirmation 
62  N.E.-ei 


of  the  assessment  and  whidk  was  sustained 
by  the  court  below,  was  that  the  ordinance 
provided  for  the  collection  of  Interest  upon 
the  special  tax  for  a  longer  period  than  was 
authorized  by  law.  Section  4  of  tbe  ordi- 
nance 19  the  present  case  provides  that  the 
special  tiax  should  he  divided  into  four  in- 
stallmoits,  and  that  "said  deferred  install- 
ments shall  bear  interest  at  the  rate  of  six 
per  cent  per  annum  from  and  after  tbe  con- 
firmation of  said  special  taxation,  until  paid." 
The  section  also  provides  for  the  issuing  of 
bonds  in  accordance  with  the  provisions  of 
section  2  of  "An  act  to  authorize  the  division 
of  special  assessments  in  cities,  towns  and 
villages  into  installments,  and  authorizing  the 
issue  of  bonds  to  anticipate  the  collection  of 
deferred  installments,"  approved  June  17, 
1893  (Sess.  Laws  1893,  p.  78).  This  act  of 
1893,  under  which  the  present  assessment 
was  made,  provides  that  the  Installments 
"shall  bear  interest  from  and  after  thirty  days 
succeeding  the  confirmation."  It  is  thus  ap- 
parent that  that  portion  of  the  present  ordi- 
nance which  p'rovides  for  interest  upon  the 
installments  Is  In  direct  confiict  with  the  act 
of  1893,  in  pursuance  of  which  the  ordinance 
was  passed.  Section  4  of  the  ordinance  says 
that  the  installments  shall  bear  interest  from 
and  after  the  confirmation  of  tbe  special  tax- 
ation, whereas  the  law  says  that  the  install- 
ments shall  bear  Interest  from  and  after  30 
days  succeeding  the  day  of  confirmation.  It 
is  not  seriously  contended  that  section  4  of 
the  ordinance  was  not  invalid  in  thus  requir- 
ing the  property  owners  to  pay  more  Interest 
than  was  authorized  by  law. 

It  Is  claimed,  however,  that  the  difficulty 
was  cured  by  the  passage  of  an  amendatory 
ordinance,  making  section  4  of  the  original 
ordinance  conform  to  the  law.  The  objec- 
tions filed  in  this  case,  and  the  argument  of 
counsel  thereupon,  were  heard  by  the  court 
on  December  4,  1897;  and  the  matter  was 
taken  under  advisement  by  tbe  court  until 
December  13,  1897.  On  December  11,  1897, 
the  president  and  board  of  trustees  of  the  vil- 
lage passed  the  amendatory  ordinance  above 
referred  to;  and  on  December  13,  1807,  such 
amendatory  ordinance  was  admitted  In  evi- 
dence by  the  court  over  the  objections  of 
the  appellees.  This  evidence  was  clearly  in- 
competent, and  should  not  have  been  admit- 
ted. The  issues  were  tried  upon  objections 
made  to  tbe  original  ordinance.  Section  22 
of  article  9  of  the  city  and  village  act  requires 
that  tbe  petition  to  be  filed  in  the  county 
court  shall  recite  the  ordinance  for  the  pro- 
posed improvement  The  petition  thus  recit- 
ing the  ordinance  is  necessary  to  be  filed  In 
order  to  give  the  court  jurisdiction.  It  is 
plain  that  the  amendatory  ordinance  passed 
on  December  11, 1897,  was  not  and  could  not 
have  been,  recited  in  the  petition,  because  it 
was  passed  long  after  the  petition  was  filed. 

We  are  of  tbe  opinion  tliat  the  objections 
herein  considered  were  well  taken,  and  that 
the  court  below  committed  no  error  in  sus- 
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taining  tbe  same,  and  In  dlBmlBslng  the  petl' 
tlon.  Accordingly,  the  Judgment  of  the  coun- 
ty court  Is  affirmed.    Judgment  affirmed. 


(ITS  111.  96) 

JBWBTT  et  al.,  CommissionerB,  r.  BWEET. 
(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

HlOHirA.IB— SORVACI    WaTBBS— iMfOKOTIOK— 

Flbadino. 

1.  The  highway  commissioners,  In  a  suit  to 
enjoin  them  from  diverting  the  flow  of  surface 
waters,  cannot  plead  the  rights  of  adjacent 
owners  who  are  not  parties  nor  aslcing  relief. 

2.  The  highway  commissioners  cannot,  by 
cutting  a  ditch  across  the  highway,  change  the 
natural  flow  of  surface  water  so  as  to  cast  It 
on  adjacent  land. 

3.  A  defendant  must  apprise  complainant,  by 
his  answer,  of  the  nature  of  the  case  he  intends 
to  set  up,  and  cannot  avail  himself  of  a  de- 
fense not  pleaded,  though  it  be  proved. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Bin  by  Tmman  Sweet  against  Robert  B. 
Jewett  and  others,  as  commisaloners  of  high- 
ways for  the  town  of  Harrison.  A  decree  for 
complainant  was  affirmed  by  the  appellate 
court  (77  m.  App.  641),  and  defendants  ap- 
peal   Affirmed. 

Arthnr  H.  Frost  and  Bobert  G.  McEToy,  for 
appellants.    Works  &  Hyer,  for  appellee. 

BOGOS,  J.  This  was  a  bill  in  chancery 
by  appellee  for  an  Injunction  restraining  tbe 
appellants.  In  their  official  capacity  as  com- 
missioners of  highways,  from  cutting  a  cei^ 
tain  ditch  and  waterway  through  a  highway 
and  turnpike  road  upon  which  the  farm  of 
appellee  abuta  Decree  as  prayed  was 
awarded  by  tbe  chancellor,  and  on  appeal  the 
decree  was  affirmed  by  the  appellate  court 
for  the  Second  district.  This  la  a  further 
appeal  by  the  said  commissioners. 

The  opinion  of  the  appellate  court,  rendered 
by  Mr.  Justice  DIBELL,  te  as  follows: 

"Appellee  owns  the  southeast  quarter  of 
the  northeast  quarter  of  section  7,  in  the 
town  of  Harrison,  in  Winnebago  connty,  and 
a  tract  of  twenty-four  acres  next  south  there- 
of. John  Dolan  owns  land  north  of  appellee. 
The  heirs  of  Catherine  Qrattan,  deceased, 
own  lands  west  of  Dolan,  and  own  the  south- 
west quarter  of  the  northeast  quarter  of  said 
section  7.  William  Bodlne  owns  a  twenty- 
acre  tract  south  o.'  the  Grattan  lands.  The 
Grattan  and  Bodlne  tracts  are  therefore  next 
west  of  the  two  tracts  owned  by  appellee. 
Between  the  lands  of  appellee  and  Dolan,  on 
the  one  side,  and  of  Grattan  and  Bodlne,  on 
tbe  other,  is  a  north  and  south  highway. 
About  three-eighths  of  a  mile  north  of  appel- 
lee's land.  Otter  creek  flows  in  a  general  east- 
erly direction,  and  crosses  the  highway,  and 
there  Is  a  bridge  in  tbe  highway  at  that 
place.  About  half  a  mile  directly  west  from 
tbe  southern  part  of  appellee's  land  Is  a  lake 
or  pond,  the  natural  and  ordinary  outlet  of 
which  is  due  north  Into  Otter  creek.    In  times 


of  high  water  the  xwnd  also  overflows  in  a 
northerly  and  easterly  direction.  SeT«al  nat- 
ural draws  or  depressions  cross  the  highway 
south  of  the  creek,  and  carry  off  these  waters. 
There  is  one  bridge  across  sncb  a  draw  op- 
posite the  south  part  of  Dolan's  land,  and 
three  bridges  cross  three  such  draws  oppo- 
site the  north  part  of  appellee's  land.  Some 
forty  years  before  this  suit  was  begun,  the 
then  owner  of  the  Grattan  and  Bodlne  lands 
dug  a  ditch  east  and  west  on  the  north  line 
of  Bodine'B  present  land,  extending  back  from 
said  highway  eighty  rods.  Said  ditch  was 
dug  to  carry  a  part  of  said  overflow  off  the 
lands  here  called  the  Grattan  and  Bodlne 
lands,  and  to  carry  It  to  the  highway.  The 
highway  authorities  at  that  time  built  a 
sluiceway  across  the  highway  at  that  point 
to  let  said  waters  across  the  road.  At  or 
about  that  time  a  ditch  was  dug  in  the  high- 
way on  the  east  side  thereot,  which  received 
said  waters  to  a  greater  or  less  extent,  and 
conveyed  Qiem  nortli  to  the  draws  before 
mentioned.  At  some  time,  varlonsly  esti- 
mated by  the  witnesses  at  from  seventeen  to 
thirty  years  before  this  suit  was  brought,  tbe 
highway  authorities  closed  said  ditch  on  the 
east  side  of  the  highway,  took  out  said  sluice- 
way at  the  east  end  of  said  Grattan  and 
Bodlne  ditch,  turnplked  said  road,  and  dog 
a  deep  ditch  on  the  west  side  of  said  tnm- 
pike,  which  received  the  waters  from  said 
Grattan  and  Bodlne  ditch,  and  cMidQcted 
them  north  to  said  draws  and  bridges.  In 
Que  spring  of  1897  the  highway  commissioners 
of  said  town  decided  to  cut  through  the  tnzn- 
plke  at  a  point  136  feet  north  of  the  place 
where  said  old  sluiceway  had  formerly  been, 
and  S15  feet  south  of  the  most  southern  of 
tbe  existing  bridges,  and  to  put  In  a  bridge 
across  the  turnpike  at  that  point,  and  thus 
to  provide  a  way  across  the  highway  for  the 
water  coming  from  the  west,  and  from  tbe 
Grattan  and  Bodlne  ditch,  and  to  discbarge 
said  water  upon  appellee's  land  at  that  point. 
Thereupon  appellee  began  this  suit,  by  filing 
a  bin  to  enjoin  the  commissioners  from  cut- 
ting through  said  turnpike  and  putting  In  said 
bridge  at  that  point.  He  set  out  tbe  facts 
as  to  tbe  location  and  ownership  of  tbe  land, 
the  waters  and  theh*  natural  ontlets,  tbe 
bridges  already  In  existence,  the  Grattan  and 
Bodlne  ditch,  and  the  highway  ditches;  and 
he  charged  that  to  open  said  tompUce  and 
put  in  sold  bridge  would  take  said  waters 
out  of  their  natural  coarse,  and  cast  them 
upon  his  lands  to  the  east  of  said  proposed 
bridge,  and  Irreparably  injure  them.  A  pre- 
liminary Injnnction  was  granted,  and  the 
commissioners  answered.  Proofs  were  heard. 
and  there  was  a  decree  making  said  injunc- 
tion perpetual.  From  that  decree  the  com- 
missioners now  appeal. 

"The  commissioners.  In  their  answer,  do 
not  claim  that  the  proper  care  of  the  high- 
way requires  tbe  new  bridge  to  be  put  In  and 
tbe  proposed  cut  to  be  made  through  tbe 
turnpike.    They  do  not  set  up  in  their  an- 
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swer  that  the  highway,  In  its  present  condi- 
tion and  with  its  present  bridges,  is  In  any 
respect  defective  or  out  of  repahr.  They  do 
not  seek  to  Justify  their  proposed  action  on 
the  ground  that  it  will  in  any  respect  im- 
prove the  highway.  They  do  not  suggest 
in  their  answer  that  they  are  acting  for  the 
public  good.  Neither  in  their  answer  nor 
their  proofs  do  they  deny  tliat  complainant's 
lands  will  be  Injured  by  their  proposed  conrse, 
and  they  do  not  ofTo:  to  restore  the  ditch  on 
the  east  side  of  the  liighway,  which  was 
some  protection  to  the  land  on  that  side  ol 
the  road  when  said  former  sluiceway  was  in 
existence  at  the  end  of  the  Grattan  and  Bo- 
dlne  ditch.  The  answer  does  assert  the  right 
of  the  commissioners  to  open  the  turnpike  and 
build  the  new  bridge,  regardless  of  Its  effect 
upon  appellee's  land,  and  it  places  that  dalm 
of  right  npon  two  grounds. 

"The  answer  is,  first  and  chiefly,  devoted 
to  the  claim  that  the  Grattan  and  Bodlne 
ditch  was  lawfully  dug  by  the  man  who  then 
owned  the  lands  west  of  the  road,  and  that 
it  and  the  sluiceway  across  the  highway  at 
the  end  thereof  were  constructed  with  the 
approval  of  the  man  who  then  owned  the 
land  east  of  the  road,  appellee's  grantor;  that 
the  highway  commissioners  ought  not  to 
have  taken  out  said  sluiceway,  and  that  to 
do  so  was  a  wrong  against  the  owners  of  the 
Grattan  and  Bodine  lands;  and  the  highway 
commissioners  here  set  up  and  pleaded  the 
rights  which  they  claim  exist  in  the  owners 
of  said  lands  west  of  the  highway  by  reason 
of  what  occurred  forty  years  before  between 
the  adjacent  landowners.  The  Grattan  heirs 
and  Bodlne  are  not  before  the  court.  They 
have  not  asked  any  relief  against  appellee. 
We  are  <^  opinion  the  highway  commission- 
ers have  no  right  to  injure  appellee  merely 
for  the  purpose  of  l>enefiting  Bodine  and  the 
Grattans.  If  the  Grattaus  and  Bodine  have 
any  c<Hitract  rights  or  any  equities  against 
appellee  because  of  what  occurred  between 
their  respective  grantors  when  the  Grattan 
and  Bodine  ditch  was  dug,  that  is  a  matter 
for  the  Interested  parties  to  litigate,  if  they 
desire;  but  we  think  the  highway  commis- 
sioners should  not  take  it  upon  themselves  to 
determine  those  questions,  nor  -to  initiate  this 
chamge  in  the  course  of  the  water,  and  carry 
on  Utigatloii  for  the  benefit  of  Bodine  and 
the  Grattans. 

"The  answer  secondly  claims  that  the  nat- 
ural flow  of  the  wat^r  from  the  west  is 
across  the  highway  at  about  the  point  of  the 
proposed  bridge,  and  therefore  the  commis- 
sioners may  build  a  bridge  there  if  they 
choose.  We  think  the  preponderance  of  the 
evidence  is  that  the  water  from  the  lake  or 
pond  in  question  would  never  reach  the  place 
where  the  commissioners  planned  to  put  in 
the  new  bridge  but  for  the  Grattan  and  Bo- 
dlne ditch,  which  ditch,  we  think  the  evi- 
dence shows,  was  cut  through  a  rise  of 
ground  which  would  have  prevented  the  wa- 
ters from  the  pond  coming  into  a  state  of 


nature  to  the  point  where  It  was  proposed  to 
locate  the  new  bridge.  The  result  of  build- 
ing such  bridge  will  be  to  cast  upon  appel- 
lee's land  water  wliich  would  not  have  come 
upon  that  part  of  his  farm  In  a  state  of  na- 
ture, but  which  would  have  passed  north- 
easterly over  the  lands  of  Bodlne  and  the 
Grattans^  and  reached  the  highway  at  one 
of  the  bridges  already  in  the  road.  The  com- 
missioners have  no  right  to  do  this,  and  in- 
junction is  a  proper  remedy  to  prevent  the 
wrong.  Graham  v.  Keene,  143  IlL  425,  32  N. 
E.  180. 

"It  is  argued  that  to  carry  this  water  to 
the  old  bridges  through  the  ditch  on  the  west 
side  of  the  highway  is  to  discharge  it  where 
they  have  no  right  to  carry  it  We  think  the 
proof  shows  that  is  the  place  the  overflow 
would  have  reached  the  highway  if  the  Grat- 
tan and  Bodine  ditch  had  not  been  dug,  and  it 
is  the  point  to  which  the  highway  commis- 
sioners have  carried  it  for  not  less  than  sev- 
enteen, and  perhaps  thirty,  years;  and,  when 
it  crosses  the  highway  at  that  point,  it  dis- 
charges upon  the  lands  of  appellee,  and  not 
upon  the  lands  of  some  stranger,  but  at  the 
point  where  said  overflowing  waters  crossed 
his  land  in  a  state  of  nature,  and  where, 
therefore,  he  is  bound  to  receive  them. 

"Some  attempt  was  made  by  defendants  to 
prove  that  the  condition  of  the  highway  was 
snch  that  this  bridge  was  needed,  or  tliat  to 
put  in  the  new  bridge  would  beneflt  the  high- 
way. The  rule  that  a  party  cannot  make 
one  case  by  his  pleadings,  and  a  different 
case  by  his  proofs,  is  applicable  to  a  defend- 
ant as  well  as  to  a  complainant.  The  de- 
fendant is  bound  to  apprise  the  complainant, 
by  his  answer,  of  the  nature  of  the  case  he 
intends  to  set  up,  and  cannot  avail  himself 
of  any  matter  of  defense  not  stated  in  his  an- 
swer, even  though  it .  appears  la  evidence. 
Johnson  v.  Johnson,  114  Hi.  611,  3  N.  S.  232. 
By  filing  an  answer,  the  defendant  submits 
to  the  court  the  case  made  by  the  pleadings. 
Kaufman  v.  Wiener,  169  IlL  596,  48  N.  E. 
479;  Holmes  v.  Dole,  Clarke,  C!h.  71.  As  the 
answer  in  this  case  does  not  assert  any  pub- 
lic necessity  for  the  proposed  bridge,  nor  that 
the  highway  will  be  improved  thereby^  com- 
plainant was  not  required  to  meet  that  de- 
fense,, and  defendants  cannot  ask  a  decree  in 
their  favor  because  of  any  evidence  which 
they  introduced  on  that  subject  But  the 
proof  shows  the  commissioners  have  per-  ■ 
mitted  the  ditch  on  the  west  side  of  the  road 
to  become  filled  and  clogged  up  to  some  con- 
siderable extent  and  have  let  willows  grow 
in  it  and  corn  stalks,  straw,  bay,  and  stubble 
to  accumulate  against  the  willows,  to  the 
serious  obstruction  of  the  flow  of  the  water, 
and  have  let  long  grass  grow  under  the  pres- 
ent bridges.  We  conclude  from  the  evidence 
that  if  the  highway  commissioners  will  re- 
move the  obstructions  in  that  ditch,  and  un- 
der the  existing  bridges,  the  proposed  new 
bridge  will  not  be  required  for  the  beneflt  of 
the  highway.    We  tliink  the  answer  shows 
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this  was  not  the  reason  why  they  planned  to 
cut  the  turnpike  and  put  in  the  bridge.  For 
the  reasons  stated,  the  decree  of  the  court  be- 
low will  be  affirmed." 

We  find  the  conclusions  arrived  at  by  the 
appellate  court  as  to  the  matters  of  fact  In- 
volved In  the  case  abundantly  supported  by 
the  proof.  The  principles  of  law  announced 
In  the  opinion  are  In  accord  with  our  views. 
There  seems  no  reason  why  we  should  Indulge 
In  further  observations  as  to  the  case.  The 
opinion  of  the  appellate  court  is  adopted  as 
the  opinion  of  this  court  and  its  judgment  Is 
affirmed.    Judgment  affirmed. 


(178  111.  285) 

TOWN  OP  MANCHESTER  t.  PEOPLE  ex 

rel.  GRADT. 

(Supreme  Conrt  of  nUnois.    Feb.  17,  1899.) 

HDii!ciPAi.Ck)KPOR^Tio!(s— Taxation— AssKssMSNT 

ASD  COLLECTIOX— StITDTES — AMBNDMEKT — 

Constitution  ALITT—C0S8THUCT10S. 

1.  Act  Jal^  1,  1897,  amending  Act  May  23, 
1877,  providing  for  the  mode  only  of  assessing 
and  collecting  municipal  taxes,  does  not,  by  al- 
so prescribing  the  rate  which  might  lawfully 
be  levied,  contravene  the  provision  of  Const. 
1870,  art  4,  S  18,  that  "no  act  hereafter  passed 
shall  embrace  more  than  one  subject,"  since 
both  the  mode  and  the  limitation  related  to 
but  one  sabject — ^the  production  of  municipal 
taxes. 

2.  Const  1870,  art  4,  {  IS,  provides  that  "no 
law  shall  be  revived  or  amended  by  reference 
to  its  title  only,  but  the  law  revived  or  the  sec- 
tion amended  shall  be  inserted  at  length  in  the 
new  act."  Hdd,  that  an  amendment  referring 
to  the  title  of  the  amended  act,  and  setting  it 
forth  in  full  as  amended,  without  reciting  it 
as  it  stood  prior  thereto,  did  not  violate  said 
provision. 

3.  The  act  of  July  1,  1877,  provides  that  all 
cities,  villages,  and  incorporated  towns,  wheth- 
er organized  under  general  law  or  special  char- 
ters, shall  assess  and  collect  their  taxes  in  the 
manner  provided  for  in  article  8  of  the  act  en- 
titled "An  act  to  provide  for  the  incorpora- 
tion of  cities  and  villages,"  approved  April  10, 
1872.  Held,  that  the  act  of  June  11,  1897, 
amendatory  of  said  act  of  1877,  by  referring  to 
article  8  of  the  act  of  1872,  adopted  it  as  it  exist- 
ed in  1897,  It  having  been  subsequently  amend- 
ed. 

Appeal  from  circuit  court,  Scott  county; 
Robert  B.  Shirley,  Judge. 

Application  for  mandamus  on  the  relation 
of  Mary  R  Grady  against  the  town  of  Man- 
chester. From  a  Judgment  in  favor  of  re- 
lator, defendant  appeals.    Affirmed. 

On  the  6th  day  of  May,  1885,  In  the  drcuit 
court  of  Scott  county,  a  judgment  was  entered 
in  an  action  at  law.  In  favor  of  the  rdator, 
Mary  E.  Grady,  against  the  appellant  town. 
In  the  sum  of  $750.  The  town  of  Manchester 
is  a  municipal  corporation,  incorporated  by  a 
special  charter  adopted  by  the  general  assem* 
biy  in  1861.  The  special  charter ,  vested  In 
the  "town  council"  of  the  said  town  power 
to  assess  and  collect  a  tax  upon  all  taxable 
property  within  its  limits  of  not  exceeding  1 
per  centum  per  annum  upon  the  value  of 
<mch  property  as  Is  assessed  for  taxation  for 
state  and  coimty  purposes.    The  amount  pro- 


duced by  such  levy  of  1  per  centum  was  suffi- 
cient only  to  pay  tbe  appropriations  made  by 
the  town  council  for  the  necessary  current 
expenses  of  the  municipality.  The  town 
council. contended  It  did  not  possess  power  to 
levy  more  than  the  said  1  per  centum,  and  re- 
fused to  make  a  greater  levy  or  to  make  an 
appropriation  for  the  payment  of  the  said 
judgment  The  appellee  relator  insisted  the 
act  of  the  general  assembly  entitled  "An  act 
to  amend  an  act  In  regard  to  the  asaesanent 
and  collection  of  municipal  taxes,"  approved 
June  11,  1897,  authorized  the  tovra  council  of 
the  said  town  to  levy,  assess,  and  collect  taxes 
for  corporate  purposes  at  the  rate  of  not  ex- 
ceedhig  2  per  centum  upon  the  aggregate  val- 
uation of  all  property  In  the  said  town,  and  ex- 
hibited in  the  said  circuit  court  of  Scott  connty 
her  petition  for  a  peremptory  writ  of  manda- 
mus, conmiandlng  the  said  appellant  town  to 
levy  taxes  at  such  rate,  not  exceeding  2  per 
centum  upon  all  taxable  property  hi  the  said 
town,  as  might  be  necessary  to  defray  the  cnr- 
rent  expenses  of  conducting  the  munlcipaUty. 
and.  In  addition  thereto,  to  produce  a  fund  t» 
be  applied  to  the  payment  and  discharge  of 
the  judgment  In  her  favor  against  the  to'wn. 
The  court  overruled  a  demurrer  to  the  itetl- 
tion,  and  the  appellant  town '  abided  its  de- 
murrer. Judgment  was  entered  awarding 
the  writ  as  prayed  In  the  petition,  and  aK>eI- 
lant  has  prosecuted  this  appeal  to  obtain  a 
reversal  of  such  judgment 

Mark    Meyerstein,    for    appellant    3.     M. 
RIggs  and  James  Callans,  for  appellee. 

BOGGS,  J.  (after  stating  the  facts).  Section 
1,  art  8,  c.  24,  Kurd's  Rev.  St  1891,  as  amend- 
ed by  an  act  adopted  for  that  purpose  June  18. 
1891,  In  force  July  1,  1891,  entlUed  "Cities." 
etc.  (Laws  1891,  p.  83),  vests  tbe  city  councils 
of  cities  and  boards  ol  trustees  of  villages  with 
power  to  levy  and  collect  taxes  in  an  amonnt 
not  exceeding  the  rate  of  2  per  centum  upon 
the  aggregate  valuation  of  all  taxable  proper- 
ty within  the  municipality,  as  the  same  was 
equalized  for  state  and  county  taxes  for  tbe 
preceding  year,  and  also  directs  tbe  mode  or 
manner  in  which  such  corporate  authorities 
Shan  proceed  in  order  to  execute  the  power 
so  granted  to  them.  Said  section  1  of  article 
8  of  said  chapter  24  (said  chapter  being  usu- 
ally denominated  the  "General  Act  for  the 
Incorporation  of  Cities  and  Villages"),  when 
the  act  was  adopted,  did  not  contain  the  pro- 
visions now  found  in. It  limiting  the  rate  of 
taxation,  and  requiring  tbe  councU  or  board 
of  trustees  should  adopt  an  ordinance  speci- 
fying in  detail  the  purposes  for  which  ap- 
propriations were  made  and  the  amonnt  ap- 
propriated for  each  purpose,  and  did  not 
mark  out  a  course  of  procedure  to  be  observed 
when  the  corporate  limits  of  the  city,  town, 
or  village  were  situated  partly  in  two  or  more 
counties;  but  It  was  amended  by  an  act  of 
the  general  assembly  May  28,  1879,  in  force 
July  1,  1879,  which  limited  the  rate  per  cent- 
um to  be  levied,  and  required  tbe  adoptioi  at 
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a  general  appropriation  ordinance;  and  was 
again  amended  by  the  act  of  tbe  general  as- 
sembly approved  June  18,  18&1,  which  Incor- 
porated In  the  section  the  provision  with  ref- 
erence to  cities  and  towns  which  were  situate 
partly  In  two  or  more  counties.  The  section 
as  originally  enacted  and  as  re-enacted  by 
the  amendatory  acts  referred  to  had  and  has 
reference  only  to  cities  and  villages  incorpo- 
rated under  the  provisions  of  the  general  act 
of  which  It  Is  a  part,  and  within  itself  did  not 
operate  to  Increase  or  dlmhilsh  the  power  to 
levy  and  collect  taxes  possessed  by  any  munic- 
ipality organized  under  and  'existing  by  vir- 
tue' of  a  special  charter,  or  to  regulate  the 
manner  in  which  such  municipalities  having 
special  charters  should  levy  and  collect  munic- 
ipal taxes.  The  condition  then  was  that 
cities  and  villages  organized  under  the  general 
incorporation  act  were  alike  restricted  in  point 
of  power  to  levy  and  collect  taxes,  and  were 
required  to  observe  the  same  course  of  pro- 
cedure with  reference  thereto,  while  cities  and 
villages  organized  under  special  charters  had 
such  limitations  and  restrictions  as  were  to  be 
found  In  their  respective  charters.  In  order 
to  secure  uniformity  In  the  mode  of  levying 
and  collecting  such  taxes  In  all  cities  and 
towns  in  the  state,  whether  acting  under  spe- 
cial charters  or  under  the  general  incorpora- 
tion act,  the  general  assembly,  at  the  session 
thereof  In  the  year  1877,  on  the  23d  day  of 
May  of  that  year,  adopted  the  following  enact- 
ment, which  became  effective  July  1,  1877,  to 
wit:  "Section  1.  Be  It  enacted  by  the  people 
of  the  state  of  Illinois,  represented  In  the 
general  assembly,  that  all  dtlea,  villages  and 
Incorporated  towns  in  this  state,  whether  or- 
ganized under  the  general  law  or  special  char- 
ters, shall  assess  and  collect  their  taxes  in 
the  manner  provided  for  in  article  eight  (8) 
of  the  act  entitled  'An  act  to  provide  for  the 
Incorporation  of  cities  and  villages,'  approved 
April  10,  1872,  and  in  the  manner  provided 
for  in  the  general  revenue  laws  of  this  state; 
and  al]  acts  or  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  repeal- 
ed." This  enactment  had  no  effect  to  author- 
ize cities  and  villages  acting  under  Bi>ecial 
charters  to  levy  a  greater  rate  of  taxation 
than  the  respective  charters  thereof  permit- 
ted, but  only  operated  to  secure  uniformity 
in  the  mode  or  manner  of  levying  and  collect- 
ing taxes  In  all  the  cities  and  villages  In  the 
scate,  whether  acting  under  the  general  Incor- 
poration act  or  under  special  charters.  After 
this  last-mentioned  enactment,  cities  and  vil- 
lages organized  under  the  general  incorpora- 
tion act  bad  authority  to  levy  taxes  at  the 
rate  of  2  per  centum  upon  the  aggregate 
value  of  all  taxable  property  within  their  lim- 
its, while  the  cities  and  towns  acting  under 
special  charters  had  power  to  levy  at  such 
rate  only  as  should  be  specified  in  their  re- 
spective charters.  It  was  deemed  better  the 
limitation  as  to  the  rate  per  centum  of  taxa- 
tion should  be  uniform  In  all  cities  and  vil- 
'.ages  In  the  state,  and,  to  accomplish  this,  the 


general  assembly  adopted  the  following  act, 
which  was  approved  June  11,  1897,  and  In 
force  July  1,  1897,  viz.:  "Section  1.  Be  It  en- 
acted by  the  people  of  the  state  of  Illinois, 
represented  in  the  general  assembly,  that  'An 
act  In  regard  to  the  assessment  and  collection 
of  municipal  taxes,'  passed  May  23,  1877,  be 
and  the  same  is  hereby  amended  so  that  here- 
after it  shall  read  as  follows:  All  cities,  vil- 
lages and  incorporated  towns  in  this  state, 
whether  organized  under  the  general  law  or 
special  charters,  shall  assess  and  collect  their 
taxes  in  the  manner  and  shall  have  power  to 
assess  and  collect  them  at  the  rate  provided 
for  In  article  eight  (®  of  the  act  entitled  'An 
act  to  provide  for  the  Incorporation  of  cities 
and  villages,'  approved  April  10,  1872,  and  In 
the  manner  provided  for  In  the  general  reve- 
nue law  of  this  state;  and  all  acts  or  parts  of 
acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed."  It  was  the  view  of 
the  circuit  court  that  this  act  conferred  upon 
the  town  council  of  the  appellant  town  power 
and  authority  to  levy  taxes  at  a  rate  not  ex- 
ceeding 2  per  centum  of  the  aggregate  value 
of  the  taxable  property  within  the  limits  of 
the  town.  The  correctness  of  this  view  is 
challenged  by  the  appellant 

The  power  of  the  general  assembly  to  ea- 
act  a  law,  general  in  its  application,  changing 
or  amending  existing  special  charters  of  cities 
or  villages  without  consulting  the  wishes  of 
the  inhabitants  to  be  affected,  does  not  socm 
to  be  questioned.  We  have  held  the  author- 
ity of  the  general  assembly  to  so  legislate  in 
relation  to  these  municipalities  is  in  no  wise 
restricted  by  any  provision  of  the  constitu- 
tion. People  V.  Cooper,  83  111.  585;  McOor- 
micli  V.  People,  139  111.  499,  28  N.  B.  1106. 
The  appellant,  however,  contends  that  the 
act  In  question  conflicts  with  certain  of  the 
provisions  of  section  13  of  article  4  of  the 
constitution  of  1870  of  this  state,  the  grounds 
of  such  contention  being  stated  by  tjie  appel- 
lant as  follows:  "First,  because  it  embraces 
more  than  one  subject;  second,  because  the 
act  embraces  a  subject  not  expressed  in  the 
title;  third,  because  the  act  amended  is  not 
inserted  at  length  to  the  act."  The  title  of 
the  act  of  1897,  nnder  consideration.  Is  as 
follows:  "An  act  to  amend  an  act  In  regard 
to  the  assessment  and  collection  of  municipal 
taxes,  approved  May  23,  1877."  As  we  have 
seen,  the  act  of  1877,  which  was  to  be  amend- 
ed by  the  act  of  1897,  related  to  the  mode, 
only,  of  assessing  and  collecting  municipal 
taxes;  while  .the  act  of  1897  provides,  not 
only  for  the  mode  of  assessing  and  collecting 
such  taxes,  but  purports  to  empower  the  mu- 
nicipal authorities  to  levy  and  collect  a  great- 
er rate  per  centum  of  taxes  than  such  author- 
ities possessed  prior  to  Its  adoption.  The  ar- 
gument of  appellant  In  support  of  the  first 
and  second  of  its  objections  as  to  the  consti- 
tutionality of  the  act  is  that  the  mode  of  levy- 
ing and  assessing  taxation  and  the  rate  per 
centum  permitted  to  be  levied  and  assessed 
should   be  regarded   as  distinct  subjects   of 
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legislation,  and,  as  the  act  purports  to  legis- 
late upon  both  subjects  under  one  title,  It 
contraTenes  that  provlalon  of  section  13  of 
article  4  of  the  constitution  which  provides, 
"No  act  hereafter  passed  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed 
in  the  title."  The  constitutional  provision  in 
question  is  not  to  be  given  a  strict  construc- 
tion, but  is  to  be  liberally  interpreted,  in  aid 
of  the  action  of  the  general  assembly;  and 
it  has  accordingly  been  held  the  subject  of 
the  act  may  be  expressed  In  general  terms 
(Johnson  v.  People.  83  111.  481);  that  there 
may  be  included  In  an  act  any  means  which 
are  reasonably  adapted  to  secure  the  objects 
Indicated  by  the  title  (Lamed  v.  Tlernan,  110 
lU.  173);  that  many  things,  though  of  a  di- 
verse nature,  may  be  included  in  an  act  If 
the  doing  of  them  may  fairly  be  regarded  as 
In  furtherance  of  the  general  subject  of  the 
enactment  (Blake  y.  People,  109  lU.  504; 
Mix  V.  Ralhwad  Oo.,  116  111.  502,  6  N.  E 
42;  People  v.  Hazel  wood,  116  111.  319,  6 
N.  E.  480);  that  any  title  may  be  adopted 
which  Is  sufficient  to  apprise  the  legislators 
fairly  of  the  general  subject  of  the  act,  all 
of  the  provisions  being  fairly  related  to  that 
general  subject  (Town  of  Abington  v.  CHibeen, 
106  111  200);  and  that  the  general  terms  em- 
ployed In  the  title  of  an  act  shall  be  deemed 
sufficient  if  comprehensive  enough  to  reason- 
ably include,  as  falling  within  that  general 
subject  and  as  subordinate  branches  thereof, 
the  several  objects  which  the  statute  assumes 
to  effect  (People  v.  Blue  Mountain  Joe,  120 
III.  370,  21  N.  E.  923,  and  cases  there  cited). 
Under  our  system  of  raising  revenue  by  levy- 
ing taxes  upon  property  according  to  the  val- 
ue thereof,  a  rate  per  centum  upon  such  value 
is  essential  "to  the  assessment  and  collection 
of  municipal  taxes."  The  act  in  question  re- 
lated to  but  one  subject,  1.  e.  the  production 
of  municipal  taxes.  The  provisions  of  the 
act  relative  to  the  mode  or  manner  of  assess- 
ii^,  levying,  and  collecting  such  taxes,  and 
as  to  the  rate  per  centum  which  might  law- 
fully be  levied,  were  In  furtherance  of  the 
general  object  and  purpose  of  the  act  as  ex- 
pressed In  the  title,  and  are  clearly  germane 
thereto,  and  therefore  the  act  is  not  ob- 
noxious to  the  constitutional  provision  under 
consideration. 

Nor  is  there  any  force  in  the  other  consti- 
tutional objection,— that  the  act  of  1897  con- 
travenes the  provision  of  section  13  of  article 
4'  of  the  constitution,  which  provides  that 
"no  law  shall  be  revived  or  amended  by  ref- 
erence to  its  title  only,  but  the  law  revived 
or  the  section  amended  shall  be  inserted  at 
length  In  the  new  act"  The  act  in  question 
sets  forth  in  full  the  section  as  amended.  It 
is  not  necessary  that  the  section  intended  to 
be  amended  shall  be  incorporated  or  recited 
in  the  new  enactment  as  it  stood  prior  to  the 
amendment  proposed  to  be  accomplished  by 
the  amendatory  act  People  v.  WJight,  70 
III.  388;  Tlmm  v.  Harrison,  100  IIL  593; 
Cliambers  v.  People,  113  111.  509. 


The  act  entitled  "An  act  In  regard  to  the 
assessment  and  collection  of  munidpal  tax- 
es," in  force  July  1,  1877,  did  not  purport  to 
amend  article  8  of  the  general  act  providing 
for  the  Incorporation  of  cities  and  villages. 
Said  article  8  had  and  has  application  only 
to  dtles  and  villages  having  corporate  exist- 
ence under  the  general  incorporation  act,  and 
the  said  act  of  1877  had  and  has  application 
only  to  cities  and  villages  created  by  special 
charters.  The  act  of  1877  was  not  desigrned 
to  enlarge  or  restrict  In  any  respect  the  oper- 
ation or  effect  of  the  said  article  8;  and  said 
article  8  remained  In  full  force  and  effect 
after  the  enactment  of  the  act  of  1S77  as  be- 
fore that  enactment  The  act  of  1877  but 
adopted,  by  reference,  such  parts  of  said 
article  8  as  related  to  the  assessment  and 
collection  of  taxes  in  municipalities  organ- 
ized under  the  general  incorporation  act,  and 
ordained  that  cities  and  villages  existing  un- 
der special  charters  should,  in  assessing  and 
collecting  municipal  revenues,  pursue  the 
same  course  as  cities  and  villages  organized 
under  the  general  incorporation  act  were  re- 
quired to  pursue  by  the  said  article  8.  When 
the  act  of  1877  was  passed,  said  article  8 
contained  no  proviso  of  limitation  as  to  the 
rate  per  centum  which  might  be  leTled,  but 
such  limitation  was  incorporated  in  said  ar- 
ticle 8  by  an  act  amendatory  thereof,  approv- 
ed May  28,  1870,  In  force  July  1,  1879.  This 
amendatory  act  destroyed  the  uniformity  in 
the  matter  of  assessing  and  collecting  taxes 
by  cities  and  towns  having  their  existence  by 
virtue  of  the  general  Incorporation  act  and 
those  existing  by  force  of  special  charters,  in- 
asmuch as  the  restrictions  and  limitations  as 
to  the  rate  per  centum  of  taxation  to  be 
levied  and  collected  was  not  the  same  in  the 
two  classes  of  such  municipalities.  The  act 
of  1897,  amending  that  of  1877,  was  designed 
to  remedy  this  undesirable  condition,  and  to 
vest  all  cities  and  villages  in  the  state  -with 
uniform  and  equal  powers  of  taxation.  The 
act  of  1897,  by  the  reference  therein  made  to 
said  article  8  of  the  general  incorporation  act 
adopted  the  provisions  of  said  article  8  as  It 
existed  at  the  time  of  the  enactment  of  the 
law  of  1897.  Culver  r.  People,  161  IIL  89, 
43  N.  a  812;  CSty  of  Charleston  v.  Johnston. 
170  111.  336,  48  N.  R  985.  There  is  therefore 
no  force  hi  the  further  contention  of  the  ap- 
pellant that  the  act  of  1897,  amending  that  of 
1877,  referred  to  and  adopted  article  8  as  It 
stood  in  1877,  and  which  had  been  repealed 
by  the  acts  amendatory  thereof,  hereinbefore 
referred  to. 

The  act  of  1897  vested  the  town  council  of 
the  appellant  town  with  ample  power  to  as- 
sess, levy,  and  collect  taxes  at  not  exceeding 
the  rate  of  2  per  centum  upon  the  aggregate 
valuation  of  all  property  within  the  limits  of 
the  town  subject  to  taxation  for  state  and 
county  purposes,  as  alleged  In  the  petition. 
It  became  the  duty  of  the  council  of  the  ap- 
pellant town  to  exercise  the  power  In  order 
that  the  petitioner  might  obtain  payment  of 
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ber  Judgment  against  it  The  Judgment 
awarding  writ  of  mandamus  as  prayed  is  cor- 
rect, and  la  affirmed.   Judgment  affirmed. 

(178  lU.  19) 

OILMAN  et  al.  r.  PEOPLE. 

(Supreme  Court  of  niinois.    Feb.  17,  1899.) 

Criminal  Law — BTtosKOE— Declakations— Han- 

BIiAUOBTIK —  A.PPBAL— OU  BOTION  S. 

1.  In  a  prosecution  against  several  defendants 
for  murder,  tlie  declarations  of  one  of  tliem 
concerning  tlie  liomicide,  made  in  tlie  presence 
of  anottier  after  the  homicide,  are  adiniBsible 
against  the  other. 

2.  As  deceased  was  seen  to  emerge  from  a  sa- 
loon in  wliich  three  defendants  were  present,  a 
flying  bottle  struck  him  on  the  neck.  Fifteen 
minutes  later  he  was  found  dead  in  a  stable, 
near  a  vicious  horse,  with  marks  of  deadly 
blows,  such  as  would  not  be  made  by  the  kick- 
ing of  a  horse.  Defendants'  declarations  show- 
ed that  there  was  a  fight  in  the  saloon  on  the 
day  of  the  homicide,  and  no  other  difflculty  was 
shown  tlian  the  one  wherein  deceased  was  the 
victim.  Defendants  testified  that  there  was  a 
dispute  about  a  game  of  dice,  and  deceased  left 
the  saloon  peaceably,  when  ordered  to  do  so. 
Held  sufficient  to  sustain  a  conviction  of  man- 
slaughter. 

8.  An  objection  In  a  criminal  case  that  an 
erroneous  ruling  was  made  on  the  admission  of 
evidence,  as  shown  by  a  certain  page  of  the 
record,  will  not  be  considered,  where  the  evi- 
dence Is  not  abstracted  and  the  ruling  is  not 
otherwise  pointed  out 

Error  to  circuit  court,  Vermilion  county; 
F.  Bookwalter,  Judge. 

Frank  Oilman  and  others  were  convicted 
of  manslaughter,  and  they  bring  error.  Af- 
firmed. 

O.  M.  SwaUow,  Siabln  &  Olark,  J.  W. 
Keeslar,  and  H.  M.  Steely,  for  plaintlffa  in 
error.  Edward  O.  Akin,  Atty.  Oen.,  S.  O. 
Wilson,  State's  Atty.,  Geo.  T.  Buckingham, 
C.  A.  HUl,  and  D.  B.  Monroe,  for  the  People. 

PHILLIPS,  J.  On  the  13th  day  of  Sep- 
tember, 1808,  and  a  few  minutes  after  4 
o'clock  in  the  afternoon,  one  William  Swank 
arrived  in  Westville,  in  Vermilion  county,  111., 
from  his  home  near  Indlanola,  and  at  about 
half  past  5  o'clock  of  the  same  afternoon  bis 
dead  body  was  found  in  a  livery  stable  a 
short  distance  from  the  depot,  and  near  a 
saloon  kept  by  plaintiff  in  error  Frank  Oil- 
naan.  The  plalntlfTs  in  error,  Frank  Oilman, 
Albert  Underwood,  and  Walter  Halbert,  with 
Peter  Carp  and  Joseph  Bitlua,  were  indicted 
tor  the  crime.  On  trial  the  plaintiffs  in  error 
were  found  guilty  of  manslaughter,  and  sen- 
tenced to  the  penitentiary  for  one  year.  •  The 
other  two  defendants  were  acquitted. 

From  the  time  Swank  arrived  in  Westyllle, 
at  4:08  p.  m.,  until  be  was  found  dead,  did 
not  exceed  1  hour  and  31  minutes.  As  far 
as  this  record  shows,  he  was  sound  in  body 
and  in  good  health  at  the  time  he  arrived 
in  Westville.  At  the  time  be  was  found  dead 
there  was  the  mark  of  a  blow  extending 
from  the  nose,  in  a  straight  line,  across  the 
left  side  of  the  head.  Just  bruising  the  tip 
of  the  left  ear.  The  wound  was  six  inches 
in  length  and  about  one  inch  in  breadth.    It 


had  the  appearance  of  having  been  made  by 
a  smooth,  round,  hard,  and  perfectly  straight 
Instrument  The  larynx  of  bis  throat  was 
crushed  and  utterly  destroyed,  and  the  no^v 
was  broken.  There  were  no  outside  visible 
marks  of  the  condition  the  larynx  was  In. 
There  were  a  number  of  small  cuts,  scratch- 
es, and  pricks  upon  the  right  side  of  the 
neck,  just  under  the  ear  and  jawbone.  There 
were  also  one  or  two  small  marks  or  cuts  on 
the  bead,  and  there  seems  to  have  been  a 
bruise  or  mark  upon  the  outside  of  the  left 
limb,  below  the  knee.  When  he  arrived  In 
Westville  he  went  immediately  to  a  saloon 
kept  by  one  Myers,  and  in  a  very  short  time 
went  from  there  to  a  saloon  kept  by  the 
j)laintiff  in  error  Frank  Oilman.  Here  he 
shook  a  game  of  dice  with  Oilman,  and  play-. 
ed  a  game  of  pool  with  a  man  by  the  name 
of  Peter  Johnson,  and  also  shook  two  or 
three  games  of  dice  with  the  said  Johnson, 
drinking  beer  or  whisky  in  the  meantime  in  * 
the  said  saloon.  He  left  the  saloon  of  Oil- 
man about  4:45  or  4:50  p.  m.,  according  to 
the  evidence  of  Oilman,  and  at  about  6 
o'clock  he  returned,  and  remained  there  un- 
til, according  to  the  evidence  of  all  of  the 
defendants,  he  was  ordered  out  by  Oilman, 
and  from  which  place  he  was  seen  by,  the 
witness  Wesley  Anderson  coming  out  of  the 
saloon  door.  As  he  was  passing  out  a  bottle 
was  thrown  at  him.  He  then  ran  in  a  north- 
easterly dhrection  towards  tlbe  door  of  the 
livery  stable  in  which  he  was  found  dead. 
This  could  not  have  been  to  exceed  15  min- 
utes previous  to  the  time  that  his  dead  body 
was  found.  It  seems  from  the  evidence  that 
not  more  than  10  minutes  intervened.  From 
where  the  witness  Anderson  stood  he  could 
not  see  into  the  door  of  the  livery  stable,  but 
did  see  deceased  disappear  behind  the  office 
at  the  southwest  corner  of  the  stable,  and 
in  a  direct  line  with  the  west  door,  and  he 
is  certain  that  he  did  not  pass  on  and  be- 
yond the  northwest  comer  of  said  bam.  He 
must  have  entered  the  barn  then  and  there. 
When  found,  the  body  was  lying  upon  its 
back,  with  the  legs,  from  the  knees  down, 
behind  a  pony,  with  the  rest  of  the  body 
lying  in  a  vacant  stall  Just  north  of  said 
pony.  The  pony  stood  with  Its  head  to  the 
east  and  Just  behind  the  pony  was  a  door 
opening  out  of  the  bam.  This  door  was 
fastened  with  a  latch  on  the  inside,  and  at 
the  time  the  body  was  found  was  so  fasten- 
ed. There  waa  no  way  to  fasten  or  unfasten 
said  door  from-  the  outside.  At  the  time 
Swank  was  In  the  saloon  of  Oilman,  and  just 
previous  to  his  fleeing  therefrom,  there  were 
also  in  the  said  saloon  the  plaintiffs  in  error 
Underwood  and  Halbert  and  Peter  Carp  and 
Joseph  Bitlus.  Within  15  minutes  from  the 
time  the  man  was  seen  fleeing  from  Oilman's 
saloon  the  dead  body  was  found,  bearing  evi- 
dence that  death  resulted  from  violence. 
There  were  two  Injuriea,  either  of  which 
would  cause  death.  The  evidence  shows  the 
blow  on  the  side  of  the  bead  was  given  by 
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a  Binooth,  round,  straight,  hard  substance. 
The  thyroJd  cartilage,  or  Adam's  apple,  Is 
shown  by  the  evidence  to  have  been  crushed. 
The  physicians  who  examined  the  body  agree 
that  the  condition  of  the  larynx  could  have 
been,  and  probably  was,  produced  by  chok- 
ing, although  a  rapidly  thrown  missile,  hard 
and  smooth,  delivered  upon  the  larynx, 
would  be'  sufficient  to  produce  a  wound  of 
that  kind.  A  blow  with  any  hard  substance, 
or  the  flst,  might  also  cause  the  Injury. 
They  state  the  larynx  was  utterly  destroyed, 
and,  in  their  opinion,  the  condition  of  his 
lungs  showed  conclusively  that  this  happened 
before  he  quit  trying  to  breathe.  From  this 
evidence  it  is  clear  the  death  of  Swank  re- 
sulted from  violence  received  at  the  hands 
of  some  person  or  persons. 

The  next  question  which  presents  Itself  Is, 
does  this  evidence  prove  the  defendants  gfullty 
of  tliat  crime  beyond  a  reasonable  doubt? 
'The  evidence  Is  that  Swank  arrived  In  West- 
vUle  with  a  considerable  amount  of  paper 
money,  and  at  the  time  he  was  playing  pool 
with  Peter  Johnson,  In  Oilman's  saloon,  the 
witness  McKlnstry  saw  him  changing  a  pock- 
etbook  from  one  pocket  to  another,  and  also 
saw  money  sticking  out  between  the  clasps 
of  the  pocketbook.  This  must  have  been 
very  close  to  5  o'clock,  according  to  the  evi- 
dence of  Johnson,  with  whom  be  played  pool 
and  shook  dice  for  the  drinks.  When  John- 
son left  the  saloon,  he  left  Swank  In  there. 
There  Is  nothing  in  the  evidence  to  show  that 
Swank  left  the  saloon  from  that  time  until 
the  time  be  fled  from  it,  at  the  time  the  bottle 
was  thrown,  except  the  evidence  of  Oilman 
that  he  went  out,  and  the  evidence  of  Oilman 
and  Halbert  that  he  returned  while  they  were 
shaking  dice.  Some  15  minutes  after  Peter 
Johnson  left  the  saloon,— at  about  5:05  or  5:10 
p.  m.,— Walter  Halbert  came  In,  according  to 
his  testimony,  and  commenced  shaking  dice 
with  Oilman  for  beer.  He  and  Oilman  testified 
that  about  this  time  Underwood  and  Swank 
came,  and  that  in  a  short  time  thereafter  Peter 
Carp  and  Joseph  Bitlus  came  In.  There  is 
conflict  In  the  evidence  of  the  defendants  as 
to  where  Halbert  and  Underwood  were  at  the 
time  the  bottle  was  thrown.  They  maintain 
that  they  were  on  the  east  side  of  the  sa- 
loon. Carp  and  Bitlus  testified  that,  at  the 
time  they  came  into  the  saloon,  Swank,  Oil- 
man, Halbert,  and  Underwood  were  all  four 
shaking  dice  at  the  bar.  Bitlus  went  out 
back  of  the  saloon  after  drinking  a  glass  of 
beer,  leaving  Carp  and  the  other  four  In  the 
saloon,  and  when  he  returned  everybody  had 
gone  out  of  the  saloon  except  Oilman  and 
Peter  Carp.  According  to  the  testimony  of 
Peter  Carp,  Oilman,  Swank,  Halbert,  and 
Underwood  were  shaking  dice  at  the  bar  just 
before  the  time  the  bottle  was  thrown.  Ac- 
cording to  the  testimony  of  the  three  defend- 
ants, only  Swank  and  Oilman  were  shaking 
dice  at  that  time.  According  to  the  evidence 
of  Oilman,  although  they  shook  three  games 
of  dice,  there  was  a  continual  dispute,  and 


at  no  time  did  Swank  call  for  the  drinks  at 
the  end  of  either  of  the  three  games.  Ac- 
cording to  the  evidence  of  Oilman,  Halbert, 
and  Underwood,  daring  the  progress  of  these 
three  games  the  dicebox  was  changed.  How 
Halbert  and  Underwood  could  have  known 
thia  if  they  were  not  at  the  bar  Is  not  shown. 
It  appears  that  Swank  did  not  call  for  the 
drinks  on  the  games  of  dice  shaken  by  them, 
although  Utvariably  the  loser.  The  dice  game 
broke  up,  and  Swank  was  ordered  ont  of  the 
saloon.  According  to  the  evidence  of  all  three 
of  the  defendants,  without  any  resistance  or 
trouble  he  peaceably  turned  and  walked 
across  the  saloon  and  back,  and  then  passed 
out  through  the  door.  Without  any  provoca- 
tion whatever,  we  find  Gihnan  hurling  a 
pepper-sauce  bottle  at  him  Just  as  he  was 
leaving  the  door.  Halbert  and  Underwood 
testified  that  just  previous  to  bis  leaving  the 
saloon  they  were  on  the  east  side  of  the  sa- 
loon, and  that  Swank  walked  over  near  them 
when  first  ordered  from  the  saloon.  The 
physicians  testified  that  a  man  injured  as 
Swank  was  might  have  life  enough  left  in 
him  to  make  a  final  plunge  or  run  for  a  con- 
siderable distance  before  falling.  Dr.  Fallls 
testified:  "I  don't  think  he  would  travel  far, 
but  men  with  terrible  injuries  have  been 
known  to  go  some  little  distance."  Witness 
Anderson  testifies  that  he  saw  Swank  come 
from  the  saloon,  running  in  a  stooped  position, 
and  that  as  he  reached  the  door  he  was  stmck 
about  the  neck  with  a  bottle.  This  bottle 
must  have  gone  to  pieces,  and  the  fl3^ng 
glass  made  the  cuts  on  the  neck  and  Jaw. 
Some  of  the  pieces  also  struck  the  door,  as 
there  were  some  scars  made  on  the  door  by 
flying  glass  striking  it  They  were  small 
scars,  only  removing  the  paint  from  the  wood. 
According  to  the  evidence  of  Anderson,  when 
Swank  got  onto  the  porch  he  straightened  np, 
and  ran  rapidly,  and  disappeared  in  the  bam. 
The  defendant  Underwood  also  testifies  that 
he  saw  him,  after  be  went  out  of  the  salooo, 
running  past  the  window. 

Taking  the  evidence  bearing  upon  the  con- 
duct of  these  defendants,  we  have  Gilman. 
as  shown  by  the  evidence  of  Stark,  an  officer, 
denying  that  there  had  been  a  fight  or  trouble 
In  his  saloon.  Afterwards,  when  confronted 
by  the  officer  with  the  statement  that  there 
had  been  trouble  in  the  saloon,  he  admitted 
it.  The  evidence  of  Crltchfield  is  that  aOnian 
said  to  Underwood  to  keep  still  about  what 
happened  In  the  saloon  that  day.  The  evi- 
dence of  Crltchfield  Is  that  Oilman  had  him 
(Crltchfield)  take  him  (Oihnan)  down  to  the 
room  of  Walters,  with  whom  Underwood 
roomed;  that  the  latter  was  called  from  bed. 
and  struck  a  light,  but  was  told  from  the  out- 
side to  put  the  light  out;  that  he  went  out 
and  talked  quite  awhile,  and  then  returned  to 
bed.  The  next  morning  Underwood  told  Wal- 
ters, in  answer  to  an  inquiry,  that  he  did  not 
know  who  it  was  that  was  there  and  called 
him  out  the  night  before,  and  further  told 
him  to  say  nothing  about  any  one  being  there. 
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There  is  evidence  of  a  statement  of  Under- 
wood to  Anderson  at  the  depot,  Just  after  he 
and  Halbert  came  from  the  raloon  and  Im- 
mediately after  Swanlc  had  fled  from  the 
saloon.  They  wanted  to  linow  what  became 
of  that  man  that  ran  out  of  the  saloon,  and, 
in  answer  to  an  inquiry  of  Anderson  as  to 
what  the  trouble  was  over  there,  Underwood 
stated  that  it  was  none  of  his  business.  Ac- 
cording to  the  evidence  of  Anderson,  at  the 
time  Halbert  and  Underwood  came  from  the 
saloon  over  to  the  depot  "Halbert  spolte  up, 
and  said  he  woi''ld  not  let  any  strange 
man  shalce  dice  with  him."  According  to 
the  evidence  of  Oliver  Kldd,  he  arrived  at 
Westville  on  the  535  train,  and  went  Im- 
mediately to  Gilman's  saloon,  where  he  saw 
Underwood,  Halbert,  Critchfleld,  Oilman,  and 
one  foreigner.  The  first  four  were  in  a  con- 
ference by  themselves,  and  were  tallying  of  a 
fight,  and  also  drlnldng  beer.  Kidd  heard  the 
remark  made  "that  he  got  what  he  needed; 
that  it  would  teach  farmers  to  keep  out  of 
other  people's  games";  and  heard  Oilman  say 
that  be  did  not  hit  the  man.  Kldd  is  very 
positive  that  Critchfleld,  Halbert,  and  Under- 
wood were  standing  at  the  bar,  with  a  glass 
of  beer  each,  at  the  time  he  heard  this  con- 
versation in  the  saloon,  though  this  evidence 
is  disputed  by  the  defendants.  It  was  argued 
by  the  defense  that  this  evidence  was  not 
proper  as  to  Halbert,  and  yet  the  witness 
Kidd  says  that  Halbert,  Critchfleld,  and  Un- 
derwood were  all  three  standing  at  the  bar 
talking  with  Oilman,  and  that  the  conversa- 
tion was  bad  In  the  presence  of  all  four.  The 
evidence  was  competent  as  against  Halbert. 
From  this  evidence  it  Is  clear,  not  only  that 
the  death  of  Swank  resulted  from  a  crime, 
but  it  also  shows  that  that  crime  must  have 
been  committed  in  Gilman's  saloon,  and  that 
ail  these  defendants  were  present  there  at  the 
time.  Declarations  made  by  them,  and  by 
others  in  their  presence,  clearly  implicate 
them  as  being  engaged  in  a  difficulty  in  that 
saloon,  and  no  other  difficulty  is  shown  therein 
other  than  the  one  wherein  Swank  was  the 
victim.  This  evidence  was  for  the  Jury.  The 
plaintiffs  in  error  contend  that  this  evidence 
Is  not  sufficient  to  sustain  a  conviction.  Ap- 
plicable to  the  facts  thus  shown,  what  was 
said  In  McCoy  v.  People,  175  111.  224,  51  N.  E. 
777,  not  only  states  the  rule  of  law,  but  is 
exceedingly  appropriate.  On  page  229,  175 
111.,  and  page  779,  51  N.  E.,  it  is  said:  "The 
law  has  placed  the  determination  of  that  ques- 
tion with  the  Jury,  and  it  Is  only  when  this 
court  is  satisfled,  from  a  careful  consideration 
of  the  whole  testimony,  that  there  is  a  reason- 
able doubt  of  the  guilt  of  the  accused,  that  It 
will  interfere  with  the  verdict  of  the  Jury  on 
the  ground  that  the  evidence  does  not  support 
the  verdict  Galney  v.  People,  97  111.  270. 
We  are  satisfled  the  evidence  sustains  the 
verdict  of  the  Jury,  and  that  the  Jury 
would  have  been  Justified  in  inflicting,  under 
the  evidence  in  the  record,  a  much  heavier 
punishment." 


The  only  evidence  attempted  to  be  intro- 
duced by  the  defendants  was  that  the  de- 
ceased was  found  dead  behind  a  vicious  mare 
that  was  In  the  habit  of  kicking,  and  that 
In  another  saloon,  near  Oilman's  saloon,  two 
fights  occurred  that  aftemomi.  There  was  no 
evidence  to  show  that  deceased  was  present 
at  either  of  those  fights,  nor  Is  there  any  evi- 
dence to  show  the  bruises  inflicted  were  of  a 
character  that  could  be  caused  by  the  Idck  of 
a  horse,  but  the  evidence  shows,  on  the  con- 
trary, that  the  bruises  could  not  have  been  so 
caused. 

Counsel  for  plaintUfs  in  error  complain  of 
the  rulings  of  the  court  in  reference  to  objec- 
tions to  testimony  for  the  state.  Counsel 
have  not,  however,  done  more  than  refer  to  a 
record  which  comprises  over  500  pages,  and 
their  reference  to  that  record  Is  by  the  page 
thereof,  without  allusion  to  the  particular 
ruling.  No  effort  has  been  made  to  abstract 
this  branch  of  the  evidence.  Over  60  pages 
are  referred  to  as  containing  questions  ob- 
jected to,  and  not  a  single  question  Is  ab- 
stracted or  pointed  out  We  cannot  consider 
the  assignments  oi^  error  on  this  branch  of  this 
record. 

It  Is  objected  that  the  bailiff  in  charge  of 
the  Jury  was  hi  the  Jury  room  and  made  a 
map  showing  the  location  of  the  different 
points  referred  to  in  the  evidence.  A  careful 
reading  of  the  affidavits  in  support  of  a  mo- 
tion for  a  new  trial  on  this  branch  of  the  case 
shows  that  the  map  was  made  by  one  of  the 
Jurors,  and  that  the  bailiff  took  no  part  in  the 
deliberations  of  the  Jury  or  in  making  or  ex- 
plaining the  map.  This  error  Is  not  weU  as- 
signed. 

Error  is  assigned  In  giving  Instructions  for 
the  state  and  in  modifying  and  refusing  in- 
structions asked  by  the  defendants.  Thirty- 
six  instructions  were  given  in  behalf  of  the 
people,  many  of  them  being  a  definition  of 
murder  and  manslaughter,  etc.  The  defense 
asked  thirty  instructions,  some  of  which  were 
given  as  asked  and  others  modified  and  given. 
Fourteen  were  reftised.  The  Instructions 
given  for  the  defense  covered  every  phase  of 
the  case,  and,  from  a  careful  examination  of 
them,  we  find  no  error  In  the  giving,  modi- 
fying, or  .refusing  of  instructions.  The  evi- 
dence supports  the  verdict,  and  we  find  no 
error  in  the  record.  The  Judgment  of  the  cir- 
cuit court  of  Vermilion  county  is  therefore 
affirmed.    Judgment  affirmed. 


(178  ni.  2a) 


WEISS  V.  BINNIAN. 


(Supreme  Court  of  Illinois.    Feb.  17.  1899.) 
Vbsdob  and   Pdkchaser — Action   tor  Price — 
Faii.urb  op  Part  of  Title — Warrantt  aoainbt 

IXCDMBRANOES  —   KNOWLBDOE     or     VeNDEB  — 

Plbadiko. 

1.  Where,  In  an  action  on  a  note,  the  maker 
alleges  that  it  was  ^ven  for  an  agreement  to 
convey  certain  premises  free  from  Incumbran- 
ces, with  full  covenants  of  warranty,  and  that 
the  payee  of  the  note  could  not  convey  a  good 
title,  plaintiff  must  aver  in  his  replication,  be- 
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fore  he  can  force  the  defendant  to  carry  oat  hia 
part  of  the  contract,  that  he  was  in  a  sitaation 
to  perform  his  part. 

2.  Where '  the  plea  is  a  complete  defense  to 
the  cause  of  action,  and  plaintiff  elects  to  stand 
on  replications  held  insufficient  on  demurrer,  a 
judgment  in  bar  of  plaintiff's  cause  of  action 
is  proper. 

3.  A  warranty  a^^ainst  incumbrances  includes 
an  easement  to  cut  ice. 

4.  The  consideration  of  a  note  given  for  an 
agreement  to  conyey  certain  premises  free  from 
incumbrances  wholly  fails  if  there  is  a  failure 
of  title  to  a  portion  of  euch  premises,  though 
such  portion  be  not  worth  the  amount  of  the 
note. 

5.  An  agreement  to  convey,  free  from  incum- 
brances includes  those  known  to  the  vendee 
when  the  contract  was  made. 

Appeal  from  appellate  court,  Third  district. 

Aasampslt  by  William  Weiss  against  Wil- 
liam H.  Binnian.  From  a  judgment  of  tbe 
appellate  court  affirming  a  judgment  tor  de- 
fendant (78  lU.  App.  292),  plalntifl  appeals. 
Affirmed. 

Ben  Hoff,  Jr.,  and  W.  R.  Curran,  for  ap- 
pellant   Arthur  Kelthly,  for  appellee. 

ORAIG,  J.  This  was  an  action  of  assumj;^ 
sit,  brought  by  William  Weiss  to  the  May 
term,  1897,  of  the  Tazewell  county  circuit 
court,  against  William  H.  BInnlan,  upon  a 
promissory  note,  as  follows:  "?5,(X)0.  Pe- 
oria, m.,  Jan.  16,  1893.  On  or  before  July 
10,  1896,  after  date,  I  promise  to  pay  to  the 
order  of  William  Weiss  55,000,  at  the  First 
National  Bank,  Peoria,  111.,  value  received, 
with  Interest  at  the  rate  of  9ix  per  cent.  i>er 
annum  from  July  10,  18a3.  William  H.  BIn- 
nlan. William  E.  Stone.  The  declaration  con- 
tained one  special  count,  with  the  common 
counts,  and  alleged  damages  at  $7,000.  To 
the  declaration  appellee  filed  a  number  of 
pleas,  in  which  it  was  averred  that  the  note 
in  suit  is  the  sole  cause  of  action,  and  that  It 
is  the  last  to  mature  In  a  series  of  notes,  ag- 
gregating $18,200,  made  by  William  E.  Stone, 
as  principal,  and  the  defendant,  William  H. 
Blnnlan,  as  surety,  for  the  purchase  price  of 
certain  real  estate  that  day  bought  by  said 
Stone  of  plaintiff,  and  which  plaintiff  agreed 
to  convey  to  Stone  upon  the  fulfillment  of 
certain  conditions,  expressed  In  a  written  con- 
tract entered  into  between  the  plaintiff  and 
Stone  contemporaneously  therewith,  and  as 
part  thereof.  Tbe  fourth  plea  set  out  tbe 
contract  In  full,  and  it  was  referred  to  In  the 
other  pleas.  The  material  part  of  the  con- 
dition of  eald  contract,  necessary  to  be  con- 
sidered in  this  decision,  is,  in  substance,  as 
follows:  "Upon  the  payment  of  said  sums 
being  made  at  the  time  and  in  the  manner 
aforesaid,  the  said  William  and  Eva  Weiss 
covenant  and  agree  to  and  with  the  said  WU- 
liam  K  Stone,  his  heirs,  executors,  adminis- 
trators, and  assigns,  to  execute  a  good  and 
sufficient  deed  of  conveyance,  In  fee  simple, 
free  and  clear  from  incumbrance,  with  full 
covenants  of  warranty  for  the  above-described 
premises."  Subsequently,  by  leave  of  court, 
the  above  pleas  were  all  withdrawn,  and  ap- 


pellee filed  substituted  pleas  1,  2,  3,  4,  5.  6, 
7,  and  8.  To  each  of  these  pleas  appellant 
filed  replications.  Appellee  then  filed  a  gen- 
eral and  special  demurrer  to  appellant's  lepll- 
catlons  to  the  third,  fourth,  fifth,  sixth,  sev- 
enth, and  eighth  substituted  pleas.  Appellant 
Joined  in  demurrer.  On  hearing,  the  coort 
sustained  appellee's  demurrer  to  appellants 
replications  to  the  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  substituted  pleas,  and 
carried  the  demurrer  back  to  appellee's  fourth 
and  seventh  pleas.  Appellant  was  then  grant- 
ed leave  to  amend  his  replIcatJons  to  ai^- 
lee's  third,  fifth,  sixth,  and  eighth  substituted 
pleas.  Appellee  abided  by  his  seventh  plea, 
and  was  granted  leave  to  amend  his  fourth 
plea  and  to  file  additional  pleas.  Hierenpon 
appellee  ffied  an  amendment  to  his  fourth 
plea,  and  filed  additional  pleas  Nos.  9,  10, 
and  11.  The  appellant  then  demurred  to  ap- 
pellee's amended  and  substituted  pleas  3,  4, 
5,  6,  8,  8,  10,  and  11.  There  was  Joinder  on 
demurrer,  and  a  hearing.  Tbe  court  over- 
ruled appellant's  demurrer  to  tbe  appellee's 
third,  fifth,  sixth,  eighth,  and  tenth  amended 
and  supplemental  pleas,  and  sustained  the 
demurrer  as  to  the  appellee's  fourth  amended 
and  ninth  and  eleventh  additional  pleas.  Ap- 
pellee abided  by  his  ninth  and  eleventh  ad- 
ditional pleas,  and  was  granted  leave  to  make 
a  second  amendment  to  his  amended  fourth 
plea,  which  second  amendment  was  made. 
On  motion,  leave  was  granted  the  appellant 
to  reply  to  the  third,  fourth  amended,  fifth, 
sixth,  eighth,  and  tenth  additional  pleas. 
which  replications  were  filed.  Appellee  filed 
a  general  demurrer  to  each  of  said  replica- 
tions. On  tbe  hearing  of  this  general  de- 
murrer, the  court  overruled  It  as  to  appellant's 
replication  to  appellee's  third,  eighth,  and 
tenth  pleas,  and  sustained  it  as  to  appeDanf  s 
replications  to  the  fourth,  fifth,  and  sixth 
pleas,  to  which  ruling  of  the  court  In  sustain- 
ing said  general  demurrer  to  said  replications 
appellant  excepted,  and  abided  by  his  said  rep- 
lications to  said  fourth,  fifth,  and  sixth  pleas, 
and  the  court  entered  final  Judgment  against 
appelant 

From  the  foregoing  statement  of  the  plead- 
ings, It  Is  apparent  that.  In  order  to  dispose 
of  the  questions  presented  by  tbe  record,  it 
will  only  be  necessary  to  consider  the  fourth 
amended  plea  and  the  fifth  and  sixth  addi- 
tional pleas,  and  the  replications  filed  to 
these  pleas.  The  facts  disclosed  by  these 
pleas  constituted  a  complete  defense  to  the 
promissory  note  set  up  In  the  declaration. 
The  payment  of  the  note  sued  on  In  the  case 
at  bar,  and  the  conveyance  of  the  land  de- 
scribed In  the  contract  by  "a  good  and  snfli- 
cient  deed  of  conveyance  in  tee  simple,  tree 
and  clear  from  Incumbrance,"  are  depend- 
ent, concurrent  conditions,  and  tbe  plaintiff 
is  required  to  be  in  a  situation  to  perform 
his  part  of  the  contract,  and  to  so  aver  In  his 
replications,  before  be  can  force  the  defend- 
ant to  carry  out  bis  part  of  the  ccntract 
l^ler  T.  Young,  2  Scam.  441.    In  Mason  r. 
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Wait,  4  fScam,  127,  tbe  case  was  debt  on  a 
promissory  note.  The  declaration  contained 
the  usual  money  counts  and  an  account  stat- 
ed. The  pleas  set  up  In  dlffeirent  ways  that 
the  consideration  of  the  note  was  the  sale  of 
certain  lots  and  lands,  and  the  delivery  of  a 
bond  for  a  deed,  and  that  the  payee  In  the 
note  could  not  convey  title.  This  court  said: 
"A  want  of  title  in  the  vendor  may  be  set  up 
under  our  statute  as  a  want  or  failure  of 
consideration  of  the  note  sued  on.  We  do 
not  regard  the  title  bond  in  this  case,  or  the 
covenant  for  title,  as  the  consideration.  The 
true  consideration  is  the  estate,"— citing  Ma- 
son V.  Walte,  1  Pick.  455;  Dickinson  v.  Hall, 
14  Pick.  217;  Stone  v.  Fowle,  22  Pick.  166; 
Owings  V.  Thompson,  3  Scam.  502.  A  pur- 
chaser of  property  to  be  paid  for  In  histall- 
ments,  where  there  is  no  time  fixed  for  the 
delivery  of  tbe  deed,  is  not  entitled  to  receive 
his  deed  nntil  the  last  payment  is  made;  nor 
is  a  purchaser  obliged  to  part  with  his  mon- 
ey before  he  receives  the  deed.  Doyle  v. 
Teas,  4  Scam.  202;  Thompson  v.  Shoemaker, 
C8  111.  256;  Duncan  v.  Ciharles,  4  Scam.  661. 
As  has  been  seen,  the  appellee  demurred  to 
the  replications  to  the  fourth,  fifth,  and  sixth 
pleas,  which  the  court  sustained,  and,  the 
plaintiff  electing  to  stand  by  bis  replications, 
the  court  entered  judgment  In  bar  against 
the  plaintiff  for  costs  of  suit,  because  the 
facts  set  up  In  the  pleas  were  a  complete  de- 
fense to  the  cause  of  action  set  up  in  the  dec- 
laration, and  remained  unanswered.  Appel- 
lant assigns  error  In  entering  Judgment  in 
bar  against  the  plaintiff,  and  in  favor  of  the 
defendant,  on  the  pleas.  In  this  there  was 
no  error.  In  Ward  v.  Stout,  32  m.  899,  this 
court  said  (page  411):  "Where  the  defend- 
ant's plea  constitutes  a  bar  to  the  action,  if 
the  plaintiff  demurs  to  it,  and  the  demurrer 
Is  determined  in  favor  of  the  plea,  judgment 
of  nil  capiat  shall  be  entered,  notwithstand- 
ing there  may  be  also  one  or  more  issues  of 
fact,  for  the  reason  that  upon  the  whole  It 
appears  the  plaintiff  had  no  cause  of  action. 
Lawe  V.  King,  1  Saund.  80a,  note  1.  It  is 
true  a  demurrer  was  not  interposed  to  the 
second  plea,  but  a  defective  replication  was, 
which  amounts  to  the  same  thing,  and  the 
demurrer  to  it  tested  the  validity  and  su£a- 
ciency  of  the  plea.  The  effect  is  the  same  as 
if  an  issue  of  fact  had  been  made  upon  the 
plea  and  that  Issue  had  been  found  for  de- 
fendant, which,  if  BO  found,  necessarily  put 
an  end  to  the  plaintiffs  action.  It  is  Impos- 
sible, on  this  state  of  the  pleadings,  that  the 
plaintiff  could  have  judgment.  Standing  by 
his  defective  replication,  the  court  was  bound 
to  give  judgment  in  chief.  One  party  can- 
not have  a  judgment  upon  the  law  and  the 
other  party  upon  the  facts  of  the  case." 

It  is,  however,  said  that  the  facts  set  np 
In  the  replications  constituted  a  complete  an- 
swer to  the  pleas,  and  the  court  erred  In 
sustaining  a  demurrer  thereto.  The  prem- 
ises described  in  the  bond  for  deed  or  writ- 
ten contract,  which  the  pleas  aver  the  plain- 


tiff, Weiss,  could  not  convey  free  f nvm  in- 
cumbrance, are  lots  8,  4,  and  5,  a  part  of  lot 
6,  and  fractional  northwest  quarter  of  section 
27,  township  25,  range  5,  Tazewell  county, 
HI.  The  replications  to  the  amended  fourth 
plea  and  fifth  and  sixth  substituted  pleas  aver 
that,  at  and  before  the  time  of  concluding  and 
executing  the  said  written  contract,  the  de- 
fendant had  notice  and  knowledge  that  the 
lee-cutting  privilege  on  lot  3  was  Intended 
to  be  conveyed  by  plaintiff  to  said"  William 
£.  Stone  by  said  contract.  The  replications 
confess  the  Incumbrance,  but  attempt  to 
avoid  its  effect,  alleging  that  the  title  was 
subject  to  said  ice-cutting  privilege,  and  that 
William  B.  Stone  had  knowledge  of  the  con- 
veyance of  the  said  easement  befoi%  the  ex- 
ecution of  the  contract,  and  offered  to  convey 
subject  to  said  Incumbrance,  on  the  payment 
of  the  note  and  Interest.  The  appellant,  in 
support  of  bis  position,  cites  several  cases 
from  the  courts  of  other  states.  In  Wailes 
V.  Cooper,  24  Miss.  208,  cited  by  appellant,  it 
was  held  that  parties,  in  the  absence  of  any- 
thing to  the  contrary,  are  presumed  to  have 
contracted  with  reference  to  the  then  condi- 
tion of  the  property,  and  if  any  easement  to 
which  it  is  subject  be  <^en  and  visible,  and 
of  a  continuous  character,  the  purchaser  is 
supposed  to  have  been  willing  to  take  the 
property  as  It  was,  subject  to  the  burden.  In 
Patterson  v.  Arthurs,  9  Watts,  152,  also  re- 
ferred to  in  appellant's  brief.  It  was  held 
that,  while  a  public  highway  is  an  easement, 
yet,  if  the  purchaser  knew  of  Its  existence, 
he  took  the  covenant  with  notice  that  the 
ea'semeut  was  there,  and  it  was  not  regarded 
as  an  incumbrance  that  came  within  the 
meaning  of  the  parties  when  they  used  the 
term  "incumbrance"  in  the  contract  While 
It  may  be  the  rule  in  some  of  the  states  that 
a  grantor's  covenant  of  warranty  in  a  deed 
does  not  include  an  easement,  this  court  has 
adopted  a  different  rule  in  Beach  v.  Miller, 
61  111.  206.  In  that  case  an  action  of  cove- 
nant was  brought  to  recover  damages  claim- 
ed to  have  been  sustained  by  reason  of  an 
alleged  breach  of  covenants  contained  in  a 
warranty  deed.  The  defendant,  on  the  27th 
day  of  September,  1855,  conveyed  the  right 
of  way  across  the  land  described  in  the  deed 
sued  upon  to  the  Feoria  &  Oquawka  Ball- 
road  Company.  The  evidence  showed  that 
tbe  railroad  was  constructei  across  the  land 
and  was  in  use  by  the  company  at  the  time 
plaintiff  purchased,  and  he  was  aware  of  the 
fact,  but  nothing  was  said  In  reference  to  it 
at  the  time  of,  or  previous  to,  the  sale.  The 
plaintiff  claimed  this  was  such  an  incum- 
brance as  created  a  breach  of  the  covenant 
against  Incumbrances,  while  the  defendant 
claimed  It  was  not  There  was  no  reserva- 
tion of  this  right  of  way  from  the  operation 
of  defendant's  deed.  The  deed  to  the  rail- 
road company  only  purported  to  convey  the 
right  of  way,  and  not  the  fee  to  the  land. 
In  the  decision  of  tbe  case  it  was  said  Cpage 
209):    "Was  this  right  df  way,  then,  an  In- 
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cumbrance  upon  the  land?  We  think  It  was. 
It  is  true,  the  authorities  on  this  question  are 
not  harmonious;  but  we  think  the  current 
holds  such  an  easement  to  be  an  Incum- 
brance, and  that  they  are  supported  by  the 
better  reason.  In  the  case  of  Prescott  v. 
Trueman,  4  Mass.  627,  Chief  Justice  Par- 
sons, In  delivering  the  opinion  of  the  court, 
says:  'Thus,  the  right  to  an  easement  of 
any  kln6  in  the  land  Is  an  Incumbrance.  So 
is  a  mortgage.  So,  also,  is  a  claim  of  dower, 
which  may  partly  defeat  the  plaintiff's  Otle 
by  taking  a  freehold  in  one-third  of  it.'  And 
to  the  same  effect  are  the  cases  of  Mitchell 
V.  Warner,  6  Conn.  497,  and  Harlow  v.  Thom- 
as, 15  Pick.  68,  where  it  is  held  that  a  private 
way  over  the  land  is  an  incumbrance.  A 
right  to  go  upon  the  land  to  clear  an  arti- 
ficial water  course  has  been  so  held  (Prescott 
V.  WilUams,  6  Mete.  [Mass.]  433),  and  a  right 
to  cut  timber  on  land  was  held  to  be  an  in- 
cumbrance (Cbtchcart  v.  Bowman,  5  Pa.  St. 
319.)  In  the  case  of  Kellogg  v.  Ingersoll,  2 
Mass.  97,  Chief  Justice  Parsons  said,  In  de- 
livering the  opinion  of  the  court,  that  'the 
court  are  well  satisfied  that  the  road,  as 
there  described,  is  an  Incumbrance  on  the 
land  sold.  It  is  a  legal  obstruction  to  the 
purchaser  to  exercise  that  dominion  over  the 
land  to  which  the  lawful  owner  is  entitled. 
An  incumbrance  of  this  nature  may  be  a 
a  great  damage  to  the  purchaser,  or  the  dam- 
age may  be  very  inconsiderable,  or  merely 
nominal.  The  amount  of  damages  Is  a  prop- 
er subject  of  consideration  for  the  jury  who 
may  assess  them,  but  it  cannot  affect  the 
question  whether  a  public  town  road  Is  an 
Incumbrance  of  the  land  over  which  It  is 
laid.'  Where  a  purchaser  acquires  the  fee 
to  land  free  and  unincumbered,  he  obtains 
the  absolute  dominion  over  it,  and  may  use 
and  enjoy  it  by  appropriating  It  to  any  le- 
gitimate use  he  may  choose,  but  where  It  Is 
subject  to  easements  it  is  not  free,  nor  can 
he  enjoy  It  to  Its  full  extent  When  incum- 
bered by  a  private  or  public  way  passing 
over  it,  he  does  not  have  absolute  dominion 
over  it,  as  he  would  were  it  not  under  such 
servitude.  With  the  easement  of  a  private 
way,  the  person  holding  it  can  use  and  enjoy 
it  in  bis  own  right  for  the  purposes  of  the 
way,  and  the  owner  of  the  fee  cannot  control 
its  use.  So,  of  a  public  highway.  The  pub- 
lic enjoy  the  right  to  its  unobstructed  use,  in 
defiance  of  the  owner  of  the  fee.  •  •  • 
The  vendor  is  under  no  compulsion  to  make 
covenants  when  he  sells  land,  but,  having 
done  so,  he  must  keep  tbem  or  respond  in 
d'amages  for  Injury  sustained  by  their 
breach.  Nor  Is  It  a  release  or  discharge  of 
the  covenant  to  say  that  both  parties  knew 
it  was  not  true,  or  that  it  would  not  be  per- 
formed when  It  was  made.  A  person  may 
warrant  an  article  to  be  sound,  when  both 
buyer  and  seller  know  it  is  unsound.  So,  the 
seller  may  warrant  the  quantity  or  quality 
of  an  article  he  sells,  when  both  parties 
know  that  it  is  not  of  the  quality  or  does 


not  contain  the  quantity  warranted.  •  •  • 
If,  then,  a  private  or  public  way  is  an  In- 
cumbrance (and  we  have  seen  that  it  is),  it 
follows  that,  in  principle,  a  turnpike  or  rail- 
way, legally  located  and  running  over  a  piece 
of  land,  upon  the  same  ground,  and  for  the 
same  reasons,  must  be  held  to  be  an  Incnm- 
brance,  as  it  In  an  equal  or  greater  degree 
obstructs  or  incumbers  the  free  use  of  the 
land;  and  a  person  selling  land  thus  Incnm- 
bered,  and  covenanting  that  It  is  not,  mnst 
be  held  to  perform  his  covenant  by  its  re- 
moral,  or  respond  in  damages.  •  *  •  In 
Maine,  New  Hampshire,  Connecticut,  Ver- 
mont, and  Iowa  the  courts  of  those  states 
seem  to  have  followed  the  case  of  Kellogg 
V.  Ingersoll,  and  are  opposed  to  the  doctrine 
of  the  Pennsylvania  courts.  Although  the 
fee  may  not  have  passed  by  tbe  deed  in 
this  case,  still  the  right  of  user  was  granted, 
and,  that  being  vested  In  the  railroad  com- 
pany, and  they  having  its  exclusive  use,  it 
must  be  held  to  be  an  incumbrance,  within 
the  covenants  of  this  deed,  and,  being  an  in- 
cumbrance. It  operated  as  a  breach  of  tbe 
covenant,  and  gives  the  right  of  recovery." 
In  line  with  the  foregoing  authority  is  the 
case  of  Wadhams  v.  Swan,  100  III.  46,  where 
the  doctrine  announced  In  Beach  v.  Miller  Is 
reaffirmed.  Upon  an  examination  of  appel- 
lee's pleas,  it  will  be  found  that  the  contract 
under  which  the  lands  described  therein 
were  to  be  conveyed  provided  that  $18,200 
should  be  paid  for  all  of  tbe  lands  named  in 
the  contract,  all  of  which  has  been  paid  ex- 
cept the  note  In  suit,  which  Is  the  last  pay- 
ment. The  pleas  aver  that  appellant,  Weiss, 
and  wife  should  convey  to  said  Stone,  by 
good  and  sufficient  deed  of  conveyance,  in 
fee  simple,  free  from  all  incumbrances,  with 
full  covenants  of  warranty,  all  of  said  prem- 
ises, and  then  aver  that  at  no  time  before 
the  commencement  of  the  suit  could  Weiss 
or  his  wife  convey  to  said  Stone  lots  3,  4, 
and  5  and  the  fractional  northwest  quarter 
of  section  27,  In  fee  simple,  free  and  clear 
from  all  incumbrances,  as  In  said  contract 
provided.  As  the  lands  which  the  vendors 
could  not  convey  were  only  a  part  of  those 
contracted  to  be  conveyed.  It  Is  claimed  that 
the  pleas  are  bad,  because  they  fail  to  aver 
that  the  lands  which  could  not  be  conveyed 
were  worth  at  least  tbe  amount  of  the  note 
sued  upon,  and  Interest  No  authority  lias 
been  cited  to  sustain  this  position,  and  we 
are  aware  of  no  well-considered  case  where 
the  rule  contended  for  Is  sustained.  As  has 
been  said  before,  the  conveyance  of  the  prem- 
ises described  in  tbe  contract  of  sale  in  fee 
simple,  free  and  clear  of  all  incumbrance, 
and  the  payment  of  the  note  In  suit  are  de 
pendent  and  concurrent  acts,  and,  before  the 
plaintiff  can  recover  on  the  note.  It  must  ap- 
pear that  he  is  ready  and  able  to  convey,  not 
only  a  part  of  the  premises  agreed  to  be  con- 
veyed, but  all.  The  purchaser.  Stone,  con- 
tracted for  all  the  lands  described  in  the  con- 
tract, and  he  could  not  be  required  to  pay 
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for  all  and  accept  a  deed  for  less.  The  ease- 
ment set  ap  In  the  replications  being  an  in- 
cumbrance, and  tbe  vendor,  Weiss,  having 
covenanted  "to  execute  a  good  and  sufficient 
deed  of  conveyance  In  fee  simple,  free  from 
Incumbrance,  with  full  covenants  of  wai^ 
ranty,"  for  the  premises  described  in  the 
bond  for  a  deed,  he  cannot  collect  this,  the 
last  of  a  series  of  notes  given  for  the  pur- 
chase money,  unless  be  can  convey  the  title 
free  of  incumbrance,  and  he  cannot  release 
or  discharge  the  covenant  by  saying  the  ven- 
dee knew  of  the  Incumbrance  when  the  con- 
tract was  entered  into.  Tbe  Judgment  of  the 
appellate  court  Is  affirmed.  Judgment  affirm- 
ed. 


(178  111.  29) 

OARPENTEB  et  al.  v.  CAPITAL  ELECTRIC 

CO. 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

DsaoB  —  Rbskbtation  —  Fbitatb   Ai.lbt8  —  Ob- 

BTBCcnosi— Eqditt    Jurisdiction 

— Klectricitt. 

1.  Where  adjoining  lot  owners  acquired  their 
lots  from  the  same  grantor  by  deeds,  each  of 
which  reserved  a  strip  10  feet  wide  off  the  rear 
end  for  use  as  an  alley,  the  entire  strip  thus 
reserved  inures  to  the  use  of  the  abutting  lot 
owners  alone,  as  a  private  alley  for  their  or- 
dinary purposes  of  passage  and  repassage. 

2.  Poles  and  wires  cannot  be  run  along^  a 

f>Eivate  alley,  the  fee  of  which  is  in  the  abutting 
ot  owners,  to  supply  one  owner  with  electric 
lights,  against  the  objection  of  the  others,  since 
it  constitutes  an  additional  easement  to  its  or- 
dinary uses,  regardless  of  the  height  to  which 
the  wires  may  be  elevated. 

3.  Equity  will  prevent  the  obetmction  of  a 
private  alley  by  poles  and  wires  for  electric 
lights,  since  the  injury  is  continuing,  and  there 
is  no  adequate  remedy  at  law. 

Appeal  from  circuit  court,  Sangamon  coun- 
ty; James  A.  Creighton,  Judge. 

Bill  by  John  Carpenter  and  others  against 
the  Capital  Electric  Company.  There  was  a 
decree  dismissing  the  bill,  and  complainants 
appeal.    Reversed. 

This  is  a  bill  filed  by  the  appellants  against 
the  appellee,  praying  that  the  appellee  may 
be  decreed  to  take  down  two  electric  wires 
and  a  cross  arm  stretched  and  extending 
over  a  private  alley  in  the  rear  of  the  prop- 
erty of  tbe  appellants,  in  the  city  of  Spring- 
field, and  to  remove  said  wires  and  cross  arm 
from  said  alley,  so  as  to  render  the  use 
thereof  with  the  appurtenances  by  the  ap- 
pellants as  the  same  was  used  previous  to  the 
erection  of  the  said  wires  and  cross  arm. 
The  bill  was  answered  by  the  appellee,  and, 
upon  hearing  had,  a  decree  was  entered  by 
tbe  circuit  court  dlsmissbig  the  bill  at  the 
cost  of  the  appellants.  The  present  appeal  is 
prosecuted  from  such  decree  of  dismissal. 

The  tacts,  as  shown  by  the  pleadings  and 
proofs,  are  substantially  as  follows:  The  ap- 
pellants herein  are  the  children  of  on^  Wil- 
liam Carpenter,  now  deceased.  William  Car- 
penter In  his  lifetime  purchased  at  a  judicial 
sale,  held  under  a  decree  of  tbe  circuit  court 
of  Sangamon  county  entered  in  a  certain  suit 


pending  therein,  certain  lots  fronting  36  feet 
on  Washington  street,  in  the  city  of  Spring- 
field, and  running  north  97  feet,  and  received 
for  said  property  from  the  master  in  chan- 
cery of  said  court  two  deeds, — one  dated  Oc- 
tober 26,  1852,  and  the  other  dated  December 
26,  1855.  One  of  said  deeds  conveyed  a  strip 
10  feet  wide  and  97  feet  deep,  and  the  other 
of  said  deeds  conveyed  a  strip  26  feet  wide 
and  97  feet  deep.  The  deeds  contained  these 
words:  "Ten  feet  in  width  by  twenty-six 
feet  (or  ten  feet)  on  tbe  north  end  to  be  used 
as  an  alley."  1^  1852  said  master  in  chan- 
cery, in  pursuance  of  the  decree  in  tbe  same 
cause,  sold  to  one  S.  B.  Fisher  a  parcel  of 
land  immediately  west  of  the  parcel  so  sold 
to  William  (Xrpenter,  and  havhig  a  frontage 
of  22  feet  on  Washington  street,  and  a  depth 
of  97  feet.  In  the  same  j^ear  the  master  in 
chancery,  in  pursuance  of  the  same  decree, 
sold  to  Fagan  &  Fitzpatrick  a  parcel  of  land 
Immediately  west  of  the  land  sold  to  Fisher, 
and  having  a  frontage  of  22  feet  on  Washing- 
ton street,  and  a  depth  of  97  feet  AU  said 
deeds  to  Carpenter  and  Fisher  and  Fagan  & 
Fitzpatrick  were  made  at  the  same  time,  and 
by  virtue  of  the  same  decree,  In  the  same 
cause.  Each  of  the  deeds  to  Fisher  and  to 
Fagan  &  Fitzpatrick  contained  the  words, 
"Ten  feet  in  width  by  twenty-two  feet  on  the 
north  end,  to  be  used  as  an  alley."  The 
grantees  In  said  deeds  took  Immediate  pos- 
session of  the  premises  so  sold  to  them,  and 
they,  or  their  grantees  and  descendants,  by 
themselves  or  tenants,  have  remained  in  pos- 
session thereof  for  more  than  20  years  last 
past,  and  are  now  in  possession  of  the  same. 
There  are  no  other  words  In  said  deeds  re 
strlcting  the  rights  of  the  grantees  therein, 
except  the  words  above  quoted.  The  said 
alley  was  closed  at  the  west  end  thereof,  and 
extended  westward  from  its  eastern  opening 
only  80  feet,  and  did  not  run  through  the 
block  In  which  It  is  located.  Said  alley  has 
been  open  for  tbe  benefit  of  the  parties  for 
whom  It  was  created,  since  said  deeds  were 
executed,  and  has  been  in  continual  use.  The 
property  in  question  is  situated  on  the  north- 
east corner  of  the  public  square  in  Spring- 
field, and  was  when  said  deeds  were  made, 
and  is  now,  business  property,  and  business 
buildings  were  erected  thereon  soon  after 
said  deeds  were  executed.  Tbe  appellee  is  a 
corporation  organized  under  the  laws  of  Illi- 
nois, and  haa  a  grant  from  the  dty  of  Spring- 
field to  erect  poles  and  wires  for  tbe  purpose 
of  conducting  electric  currents  for  the  pur- 
pose of  furnishing  electric  lights  on  all  the 
streets  and  alleys  of  said  city.  The  tenant 
occupying  the  building  on  the  lot  22  feet  wide 
sold  to  Fisher,  and  lying  next  west  of  the  lot 
on  which  tbe  building  of  the  appellants,  thir- 
ty-six feet  wide,  stands,  requested  the  appel- 
lee to  introduce  electric  light  into  the  build- 
ing on  said  lot  next  west  of  the  lot  of  appel- 
lants, through  said  alley,  which  was  acc(»d- 
Ingly  done.  The  wires  were  strung  for  this 
purpose  along  said  alley,  entering  the  alley  at 
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the  east  end  thereof.  The  eastern  ends  of 
Bald  wires  are  attached  to  a  pole  erected  In 
Sixth  street,  which  rnns  north  and  south  on 
the  east  side  of  the  building  of  appellants, 
and  the  wires  extend  west  orer  said  alley  to 
the  premises  Immediately  west  of  the  lot  of 
appellants.  The  west  ends  of  said  wires, 
which  are  two  In  number,  are  attached  -to  a 
cross  arm  fastened  to  a  pole  at  the  top  there- 
of, which  cross  arm  extends  Into  the  alley. 
Said  wires  are  about  14  feet  above  the  sur- 
face of  the  ground,  and  about  3  feet  In  the 
rear  of  the  store  building  on  the  premises  of 
the  appellants.  The  pole  to  which  the  west- 
ern ends  of  the  wires  are  attached  does  not 
stand  In  said  alley,  but  said  cross  arm  and 
pole  are  wholly  upon  the  premises  to  the 
west  of  the  lot  of  the  appellants.  Said  wires 
are  now  used  by.  appellee  to  furnish  elec- 
tricity for  lighting  purposes  to  the  tenants  of 
the  building  adjoining  the  building  of  the  ap- 
pellants on  the  west.  The  wires  were  erect- 
ed without  the  knowledge  or  consent  of  ap- 
pellants, or  of  either  of  them,  before  the  com- 
mencement of  this  suit,  and  appellants  re- 
quested appellee  to  remove  said  wires  and 
cross  arm  from  said  alley,  but  appellee  re- 
fused, and  still  refuses,  to  take  down  the  two 
electric  wires  and  cross  arm  from  the  alley. 
The  present  tenants  of  the  Fisher  lot  are  In 
the  rightful  possession  of,  and  entitled  to  the 
enjoyment  of,  all  easements  and  appurte- 
nances created  In  favor  of  the  Fisher  lot. 

C.  A.  Keys,  for  appellants.  Brown,  Wheel- 
xr.  Brown  &  Hay,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts), 
rhe  alley  in  the  rear  of  the  building  of  ap- 
pellants Is  a  private  alley,  created  for  the 
use  of  the  appellants  and  of  the  owners  of  the 
two  lots  lying  west  of  the  lot  of  the  appel- 
lants. It  is  alleged  in  the  bill  that  the  ease- 
ment consisting  of  the  use  of  said  alley,  as 
created  by  the  original  deeds  conveying  the 
property,  was  so  created  for  the  benefit  of 
the  property  of  the  appellants,  and  of  the  two 
pieces  of  property  adjoining  the  property  of 
the  appellants  on  the  west  It  is  admitted 
In  the  answer  that  the  alley  was  reserved, 
as  alleged  In  the  bill,  for  the  benefit  of  the 
properties  aforesaid,  and  for  a  right  of  way 
to  and  from  the  rear  of  said  premises.  The 
words  contained  in  the  deeds,  to  wit,  "Ten 
feet  In  width  *  •  *  on  the  north  end,  to 
be  used  as  an  alley,"  taken  In  connection  with 
the  allegations  of  the  bill  and  the  admissions 
of  the  answer  as  above  set  forth,  clearly  in- 
dicate that  the  alley  is  a  private  alley.  The 
purpose  of  the  reservation  in  the  deeds  was 
not  for  the  use  of  the  public,  but  for  the  use 
of  the  parties  to  the  deeds;  and  hence  the 
public  acquired  no  right  to  the  use  of  the  al- 
ley, and  no  public  easement  was  created  there- 
in. The  fee  of  that  portion  of  the  alley,  10 
feet  wide  and  36  feet  long,  in  the  rear  of  the 
building  of  the  appellants,  was  in  the  appel- 
lants, as  owners  of  the  abutting  property. 


subject,  however,  to  the  right  of  fbe  property 
owners  on  the  west  to  use  the  strip  of  land 
reserved  for  the  purposes  of-  an  alley.  In 
other  words,  the  title  Is  in  the  appellants. 
but  the  property  owners  on  the  west  have  the 
right  of  passage  over  the  alley,  and  the  title 
of  appellants  is  burdened  only  with  said  right 
of  passage  or  easement  The  questian  then 
presented  is  whether  the  appellee  had  the 
right  to  extend  electric  wires  over  the  por- 
tion of  the  alley  In  the  rear  of  tbe  bnlldhig 
of  appellants,  for  the  purpose  of  furnishing 
light  to  the  occupants  of  the  building  lying 
west  of  the  property  of  appellants,  without 
the  consent  of  the  appellants. 

It  Is  conceded  that  the  appellee  company 
had  a  grant  from  the  city  to  erect  Its  poles 
and  string  its  wires  for  the  purpose  of  fur- 
nishing electric  light  along  the  streets  and 
alleys  of  the  city.  But  the  alley  here  was 
not  a  public  alley,  over  which  the  city  had 
control,  but  was  a  private  right'  of  way,  the 
use  of  which  was  confined  to  the  appellants 
and  the  owners  of  the  two  properties  adjoin- 
ing them  on  the  west  Garrison  v.  Rudd,  19 
lU.  558.  It  served  as  a  means  of  accommo- 
dation to  a  limited  neighborhood  for  local 
convenience.  2  Am.  &  Eng.  Enc.  Law  (2d  EJfl.) 
p.  149.  It  is  also  to  be  observed  that  here  the 
electric  wires  passing  over  and  above  the 
alley  were  so  placed  for  the  purpose  of  fur- 
nishing light  to  private  persons,  and  not  for 
the  purpose  of  furnishing  light  to  the  public 
It  seems  to  be  clear  that  the  use  of  this  alley 
for  the-  purpose  thus  indicated  Imposed  a  new 
and  additional  burden  upon  the  fee  owned  by 
the  appellants,  subject  to  the  easement  con- 
sisting in  the  use  of  the  alley.  The  erection 
and  use  of  telegraph  poles  In  a  public  high 
way,  where  the  abutting  landowner  is  the 
owner  of  the  fee  in  the  highway,  constitutes 
a  new  servitude,  which  entitles  such  owner 
to  recover  damages  for  the  additional  use 
thus  created.  Board  v.  Bamett,  107  m.  507. 
The  principle  which  is  applied  to  the  erection 
of  telegraph  poles  on  a  public  highway,  where 
the  fee  of  the  highway  to  the  center  thereof 
is  in  the  abutting  owner,  and  to  the  stringing 
of  wires  upon  said  poles  over  the  highway, 
applies  to  a  private  alley,  like  that  here  on- 
der  consideration,  where  the  fee  of  the  ground 
Is  in  the  owner  of  the  property  abnttlng  upon 
the  alley.  It  is  immaterial  to  inquire  whether 
the  damages  are  great  or  small.  It  ia  suf- 
ficient that  the  property  rights  of  the  appel- 
lants are  Interfered  with  in  a  manner  detri- 
mental to  their  interests,  as  the  owners  of 
the  fee.  The  taking  possession  of  their  land 
forcibly  and  against  their  will  comes  within 
the  constitutional  Inhibition  that  private  prop- 
erty shall  not  be  taken  or  damaged  without 
Just  compensation.  Board  v.  Bamett  supra. 
Nor  is  It  material  that  the  telegraph  wires  are 
somtf  14  feet  above  the  surface  of  the  ground. 
The  owner  of  land,  unless  restricted  by  cove- 
nant or  custom,  has  the  complete  control  of 
the  soil,  together  with  the  space  above  and 
below,  so  far  as  he  may  choose  to  use  It 
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Tanner  t.  Volentlne,  75  Ul.  824.  The  odcob- 
tradlcted  evidence  tends  to  show  that  the 
presence  of  the  wires  In  the  alley  would  op- 
erate as  a  hindrance  to  the  fire  department  in 
case  it  should  become  necessary  to  extinguish 
a  fire  in  the  building  of  the  appellants,  and 
also  that  the  presence  of  the  wires  In  the 
alley  would  have  a  tendency  to  obstruct  the 
conveyance  of  freight  or  other  material  to 
and  from  the  second  story  or  upper  window 
in  the  rear  part  of  the  building  of  appellants. 
It  Is  laid  down  In  some  of  the  authorities 
that  the  erection  of  electric  light  poles  by  city 
authorities  for  the  purpose  of  lighting  the 
public  ways  and  places  is  not  a  taking  of 
private  property  for  pnbllc  use,  upon  the 
ground  that  the  use  of  the  streets  for  this 
purpose  Is  in  the  nature  of  an  exercise  of  the 
p<dlce  power  by  the  city.  But  when  an  elec- 
tric light  company  erects  poles  or  strings 
wires,  not  for  the  purpose  of  lighting  public 
ways  and  places,  but  for  the  purpose  of  exsjy- 
plying  light  to  private  individuals  and  firms 
in  the  transaction  of  its  own  corporate  and 
commercial  business,  such  erection  of  poles 
and  stringing  of  wires  constitute  an  addl- 
tl(«ial  eaaemoit  in  the  highway  or  ])rivate  al- 
ley, for  which  the  owner  of  the  fee  may  de- 
mand compensation.  Light  Go.  v.  Hart,  13 
Pa.  Co.  Gt  369;  Tiffany  v.  Illuminating  Co., 
51  N.  Y.  Super.  Ot  280;  Crosw.  Electricity,  § 
126.  It  has  been  held  that  the  laying  down  of 
gas  pipes  or  other  pipes  for  the  purpose  of 
supplying  the  city  and  Its  Inhabitants  with 
light  Is  a  legitimate  use  of  the  streets,  for 
which  the  abutting  owner  is  not  entitled  to 
compensation.  2  Dill.  Man.  Corp.  (4tb  Ed.) 
i  691,  note;  ElUott,  Roads  &  S.  p.  305;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  West  Chicago  St  B. 
Co.,  156  111.  255,  40  N.  B.  1008.  And  it  has 
been  said  that  the  legal  relations  of  electric 
light  wires  through  the  streets  of  a  city  must 
be  analogous  to  those  of  gas  pipes,  upon  the 
ground  that  both  the  electric  light  wires  and 
the  gas  pipes  are  means  of  furnishing  light 
from  a  central  source  of  supply,  and  that,  if 
the  laying  of  gas  pipes  in  a  city  street  is  not 
an  additional  servitude  on  the  land  of  the 
abutting  owner,  the  same  should  be  true  of 
laying  tubes  for  electric  light  wiiea,  or  plac- 
ing posts  in  the  ground  for  carrying  the  wires 
overhead.  Keasbey,  Electric  WWs,  p.  86. 
This  doctrine,  however,  applies  only  to  such 
public  streets  and  alleys  as  are  under  the 
control  of  the  municipality,  and  where  the 
light  to  be  transmitted  by  the  wires  or  pipes 
is  for  the  benefit  of  the  public,  as  well  as 
of  property  owners  along  the  line  of  the 
street  The  doctrine,  however,  can  have  no 
application  to  such  a  private  alley  as  is  that 
in  the  case  at  bar,  where  the  fee  of  the  ground 
in  the  alley  Is  In  the  abutting  owners,  and 
where  the  easement,  consisting  of  the  use  of 
the  alley,  is  confined  to  a  limited  number  ot 
property  owners,  whose  lands  abut  upon  the 
alley.  When  the  strip  of  land  in  question 
was  reserved  in  the  original  deeds  for  the  pur- 
pose of  an  alley.  It  was  Intended  for  the  or- 


dinary purposes  of  passage. and  repassage, 
and  not  for  the  erection  of  any  such  perma- 
nent obstruction  as  the  stringing  of  wires  in 
the  manner  shown  in  the  present  record. 

It  is  said  by  the  appellee  that  equity  has 
no  Jurisdiction  to  entertain  the  present  bill. 
We  regard  this  contention  as  without  force. 
Where  a  party  has  a  right  of  way  over,  or 
an  easement  in,  certain  real  estate,  and  the 
same  is  obstructed,  equity  has  jurisdiction,  as 
the  lii}tu«d  party  has  no  adequate  remedy 
at  law.  McCann  t.  Day,  57  UL  101.  More- 
over, the  Injury  complained  of  Is  one  of  a 
continuing  or  permanent  nature,  for  which 
an  action  at  law  would  not  afford  a  complete 
and  adequate  remedy.  Sterling's  Appeal,  111 
Pa.  St  35,  2  Aa.  105.  The  decree  of  the  cte- 
cult  court  Is  reversed,  and  the  cause  Is  re- 
manded to  tliat  court  for  further  proceedings 
in  accordance  with  the  views  herein  expres- 
sed,   Beversed  and  remanded. 

07S  IIL  140) 
WEBSTER  V.  FLEMING. 
(Supreme  Court  of  IlUnols.    Feb.  17,  1889.) 

COXVBTANCB  OF  MOKTSAOBD  PrOPKRTI — ASSUMP- 
TION OF  Debt — Actions — Fabtibs — Jddqhbnts 
— Entkt — Estoppel— Releasb  —  Evidence — In- 
stbdction. 

1.  Where  mortgagor  conveys  the  mortgaged 
property  to  a  grantee,  who  assumes  the  incum- 
brance and  accepts  the  deed  with  such  assump- 
tion clause  therein,  mortgagee  can,  in  his  own 
name,  sue  the  grantee  thereon,  since  the  dis- 
tinction between  contracts  under  seal  and  those 
not  under  seal  (except  penal  bonds)  is  abolish- 
ed by  Rev.  St  1874,  p.  777,  c.  110,  {  19,  in  so 
far  as  bringing  suits  is  concerned. 

2.  Where  a  party  agrees  to  the  submission 
of  a  cause  under  a  certain  title,  and  the  judg- 
ment is  entered  under  that  title,  he  is  estopped 
from  claiming  error  in  its  entry. 

3.  Where  incumbrances,  which  grantee  as- 
sumed, rest  on  a  number  of  lots,  oral  testimony 
that  the  trust  deed  securing  a  note  sued  on  is 
the  particular  incumbrance  resting  on  a  par- 
ticular lot  is  admissible. 

4.  The  court's  refusal  to  hold  as  law  a  proi>o- 
sition  submitted  is  proper,  where  it  is  inappli- 
cable to  the  facts. 

5.  Where  mortgagor  conveys  the  mortgaged 
property  to  a  grantee,  who  assumes  the  pay- 
ment of  the  incumbrances,  the  fact  that  grantee 
conveys  to  a  third  person,  who  assumes  the 
payment  will  not  release  him  from  liability  to 
the  mortgagee. 

Appeal  from  appellate  court,  First  dis- 
trict 

Action  by  William  Fleming  against  Wil- 
liam E.  Webster.  There  was  a  judgment  for 
plaintiff,  and  defendant  appealed  to  the  ap- 
pellate court,  and  from  an  order  of  affirm- 
ance (73  111.  App.  234)  defendant  appeals. 
Affirmed. 

This  is  an  action  of  assumpsit,  originally 
brought  by  the  appellee,  William  Fleming, 
against  the  appellant,  William  E.  Webster. 
A  demurrer  was  ffied  to  the  original  declara- 
tion, and  sustained.  A  demurrer  was  also 
filed  to  the  declaration,  after  it  had  been 
amended,  and  sustained.  The  declaration,  as 
finally  amended,  alleges  that  "William  Flem- 
ing, plaintiff,     •     •     •     complains  of  Wll- 
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11am  E.  Webster,  defendant"  Several  pleas 
were  filed  to  the  declaration,  some  of  which 
were  demurred  to,  and  the  demurrers  were 
sustained.  Fleas,  however,  were  finally 
framed  to  which  all  demurrers  were  over- 
ruled, and  replications  were  filed  thereto, 
and  the  cause  was  put  at  Issue.  By  agree- 
ment, a  jury  was  waived,  and  the  cause  was 
submitted  for,  trial  to  the  court  without  a 
jury.  Upon  the  trial  appellant  submitted  to 
the  court  nine  propositions  to  be  held  as  law 
In  the  decision  of  the  case,  all  of  which  were 
marked  "Held"  by  the  court,  to  which  ac- 
tion of  the  court  the  appellant  excepted. 
The  defendant  submitted  to  the  court  five 
propositions  to  be  held  as  law  In  the  deci- 
sion of  the  case,  of  which  the  first  second, 
and  fifth  were  refused,  and  the  third  and 
fourth  were  held  by  the  court  after  having 
been  modified,  to  which  refusal  and  modifi- 
cation the  defendant  excepted.  The  finding 
of  the  court  was  in  favor  of  the  plaintiff  be- 
low, the  present  appellee.  Motions  for  new 
trial  and  In  arrest  of  judgment  were  over- 
ruled, and  exceptions  were  taken  to  the  or- 
ders so  overruling  them.  Judgment  was 
thereupon  entered  in  behalf  of  the  plaintiff 
for  |1,2G8.89  and  costs.  An  appeal  was  tak- 
en to  the  appellate  court.  In  the  appellate 
court  the  appellee  remitted  the  sum  of  $120.- 
55  from  the  judgment  of  the  lower  court  and 
thereupon  the  appellate  court  affirmed  the 
Judgment  of  the  lower  court  for  $1,148.34 
and  costs.  The  present  appeal  Is  prosecuted 
from  such  judgment  of  afiirmance. 

The  declaration  alleges,  substantially,  that 
on  December  17,  1890,  John  J.  Shutterly, 
being  the  owner  of  lot  7,  and  four  other  lots, 
in  block  19,  in  Mallette  &  Brownell's  subdi- 
vision of  Auburn  Fark,  in  Ck)ok  county,  sold 
and  conveyed  the  same,  by  warranty  deed, 
to  the  appellant  William  E.  Webster;  that 
in  this  warranty  deed  the  grantee,  Webster, 
assumed  and  agreed  to  pay,  as  a  part  of  the 
consideration  for  the  five  lots,  incumbrances 
on  said  lots  amounting  to  $19,860,  with  inter- 
est after  September  1,  1890,  besides  an  alley 
assessment  of  $100  and  taxes  of  1890;  that 
this  Incumbrance  secured  promissory  notes, 
executed  by  Shutterly,  amounting  to  the  sum 
aforesaid,  with  interest  as  aforesaid;  that 
among  these  notes  was  one  for  $860,  bearing 
date  August  9,  1889,  payable  on  or  before 
four  years  after  date  to  the  order  of  Mal- 
lette &  Brownell,  with  interest  at  the  rate  of 
6  per  cent,  per  annum,  payable  semiannually, 
and  after  maturity  to  bear  interest  at  the 
rate  of  8  per  cent  per  annum;  that  thereafter 
said  note  was  duly  indorsed  by  the  payees, 
Mallette  &  Brownell,  and  for  a  valuable  con- 
sideration assigned  to  the  appellee,  William 
Fleming,  who  is  now  the  bolder  and  legal 
owner  thereof;  that  said  note  was  secured 
by  a  trust  deed  on  said  lot  7,  described  In 
the  deed  from  Shutterly  to  Webster;  that 
said  deed  conveying  the  said  five  lots.  Includ- 
ing lot  7,  was  executed  and  delivered  by 
Shutterly  to  Webster,  and  accepted  and  re- 


corded by  him;  tb&t.  In  and  by  the  said  deed, 
Webster  assumed  and  agreed  to  pay  sals 
note  for  $860,  together  with  interest  thereon 
from  September  1,  1890,  as  part  of  the  con- 
sideration therefor,  in  the  following  words: 
"Subject  however,  to  incumbrances  thereon 
to  the  amount  of  $19,860,  with  the  Interest 
since  September  1,  1890,  which  Incumbrances 
the  said  party  of  the  second  part  assumes 
and  agrees  to  pay  as  a  part  of  the  aboTe- 
nam'ed  consideration;"  that  there  were  no 
other  Incumbrances  on  the  said  lot  exo^t 
said  notes  and  trust  deeds,  executed  by  said 
Shutterly,  amounting  to  $19,860;  that  there- 
by Webster  became  liable  to  pay  said  note 
for  $860  to  the  legal  holder  thereof,  at  ma- 
turity, but  failed  to  pay  the  same;  that  this 
suit  Is  brought  by  William  Fleming,  plain- 
tiff, to  recover  the  amount  of  said  note, 
against  William  E.  Webster,  defendant  The 
second  count  of  the  amended  declaration  al- 
leges the  same  facts,  and  avers.  In  effect, 
that,  by  the  assumption  clause  in  the  deed, 
Webster  undertook  and  promised  to  pay,  and 
became  liable  to  pay,  to  William  B^enaing. 
plaintiff,  the  $860  note,  and,  not  having  so 
paid  It  'William  Fleming  brings  this  suit 
against  Webster  for  the  amount  of  that  note; 
that  said  note  sued  on  was  part  of  the  in- 
ciunbrances  assumed  by  Webster. 

Of  the  three  special  pleas  filed,  the  first  set 
forth  that  under  the  deed  the  defendant  was 
entitled  to  possession'  of  the  property,  but  was 
deprived  of  the  same  for  a  period  of  six 
months  after  the  date  of  the  deed,  'wbo^by 
he  lost  the  use  and  occupation  of  the  premises. 
and  was  thereby  damaged  $2,000.  The  sec- 
ond special  plea  avers  that,  by  the  terms  of 
the  deed  from  Shutterly  to  defendant,  defend- 
ant was  only  bound  to  pay  $19,860  of  incum- 
brances, but  was  compelled  to  pay,  and  did 
pay,  $1,000  for  a  special  assessment  upon  the 
property,  and  that  having  already  paid  more 
than  $19,860  of  incumbrances,  he  Is  not  liable 
for  said  note  of  $860.  The  third  special  plea 
averred  that  the  note  for  $860  was  secured 
by  trust  deed  on  one  of  the  lots  described  In 
the  deed  from  Shutterly  to  Webster,  and  that 
subsequently  thereto  Webster  sold  and  deeded 
this  lot  to  George  M.  Reed,  and  tbat  in  the 
deed  to  Reed,  Reed,  the  grantee,  assumed 
and  agreed  to  pay  this  $860,  and  had  paid 
interest  on  the  note  to  plaintiff,  and  was  ac- 
cepted as  the  debtor,  and  arrangements  were 
made  with  him  to  pay  the  note,  of  which  de- 
fendant had  no  notice. 

James  A.  FuUenwlder  and  John  M.  Hamil- 
ton, for  appellant  Jones  &  Strong,  for  ap- 
pellee. 

MAORUDER,  J.  (after  stating  the  tacts). 
The  main  contention  between  the  parties  to 
this  litigation  has  reference  to  the  naanner  of 
bringing  the  suit  It  is  claimed  by  the  appel- 
lant that  the  suit  should  have  been  brought 
In  the  name  of  John  J.  Shutterly,  for  the  use 
of  William  Fleming,  and  not  in  the  name  of 
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William  Fleming  alone.  It  appears  that  the 
original  pneclpe  and  summons  were  entitled, 
"William  Fleming  vs.  William  E.  Webster," 
and  that,  In  the  declaration  as  Anally  amend- 
ed, William  Fleming,  plaintiff,  complained  of 
William  E.  Webster,  defendant.  But  the  clerk, 
in  entering  up  the  Judgment,  entered  It  un- 
der the  title  of  "John  J.  Shutterly,  for  the  use 
of  Fleming,"  Instead  of  entering  It  in  the  name 
of  Fleming  alone.  Counsel  for  appellant  say 
in  their  brief:  "From  an  examination  of  the 
pleadings  and  history  of  this  case,  •  *  • 
it  seems  perfectly  apparent  that  the  attorneys 
on  both  sides,  and  the  trial  court,  pleaded  and 
tried  this  case,  from  the  time  defendant's  de- 
murrer was  sustained  to  plaintiff's  original 
declaration  down  to  the  entry  of  the  Judg- 
ment, as  a  case  wherein  William  Fleming  was 
the  sole  plaintiff,  suing  in  his  own  name  and 
in  his  own  right.  This  being  so,  the  entry  of 
the  Judgment  by  the  clerk  of  the  trial  court 
in  favor  of  'John  J.  Shutterly,  for  the  use,' 
etc.,  was  unauthorized,  and  simply  a  mistake 
of  the  clerk." 

Was  the  suit  properly  brought  in  the  name 
of  William  Fleming?  Shutterly  had  mort- 
gaged the  property  to  secure  notes  payable  to 
the  order  of  Mallette  &  Brownell,  and  subse- 
quently sold  the  property  to  the  appellant, 
Webster.  In  the  warranty  deed  executed  by 
Shutterly  to  Webster,  Webster  assumed  and 
agreed  to  pay  the  incumbrances  upon  the  five 
lots,  among  which  was  the  note  and  trust 
deed  for  $860  upon  lot  7.  When  a  mortgagor 
thus  executes  a  deed,  by  the  terms  of  which 
the  grantee  in  the  deed  assumes  aud  agrees 
to  pay  an  outstanding  Incumbrance,  and 
where  such  g^rantee  accepts  a  deed  with  such 
assumption  clause  in  it,  can  a  mortgagee  In 
his  own  name  sue  the  grantee  in  an  action  at 
law,  or  must  the  suit,  if  at  law,  be  brought 
in  the  name  of  the  mortgagor  for  the  use  of 
the  mortgagee  against  such  grantee? 

It  Is  well  settied  that,  where  one  person  en- 
ters Into  a  simple  contract  with  another  for 
the  benefit  of  a  third  person,  such  third  per- 
son may  maintain  an  action  for  the  breach, 
and  such  a  contract  is  not  within  the  statute 
of  frauds.  In  line  with  this  principle,  we 
have  held  that,  "where  a  person  becomes  the 
purchaser  of  real  estate  by  deed,  which,  at 
the  time,  is  incumbered  by  mortgage,  and  in 
the  deed  conveying  the  property  It  is  stipulat- 
ed and  agreed  that  the  purchaser  assumes 
and  agrees  to  pay  the  mortgage  as  a  part  of 
the  consideration,  the  contract  creates  a  per- 
sonal liability  on  the  purchaser  In  favor  of 
the  holder  of  the  mortgage,  which  may  be 
enforced  in  an  appropriate  action."  Thomp- 
son V.  Dearborn,  107  111.  87,  and  cases  there 
cited.  In  Dean  v.  Walker,  Id.  540,  where  the 
action  was  assumpsit,  brought  by  one  of  the 
grantees  from  the  original  mortgagor  for  the 
use  of  the  mortgagees  against  the  subsequent 
grantee,  whose  deed  contained  such  an  as- 
sumption clause  as  Is  above  set  forth,  the 
court  said  (page  544):  "The  law  may  be  re- 
garded as  well  settled,  where  A.  has  given  a 
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mortgage  on  a  tract  of  land  to  B.,  and  subse- 
quently conveys  to  0.,  the  deed  containing  a 
contract  that  C.  assumes  the  mortgage  and 
agrees  to  pay  the  same,  that  B.  may  compel 
the  grantee  to  pay  the  mortgage  indebtedness, 
either  by  a  suit  at  law  or  by  a  bill  in  equity 
foreclosing  the  mortgage,  and  obtain  a  per- 
sonal decree  against  the  mortgagor  and  the 
purchaser  of  the  mortgaged  premises  for  any 
deficiency.  •  ♦  •  No  reason  la  perceived 
which  will  prevent  the  mortgagee,  for  whose 
benefit  the  clause  in  the  deed  is  Inserted,  from 
maintaining  an  action  upon  such  a  contract 
against  the  grantee."  In  Bay  v.  Williams, 
112  HL  91,  this  court  Indorsed  and  approved 
of  the  case  of  Dean  v.  Walker,  107  lU.  640, 
and  said  (page  96):  "It  has  ever  been  held 
by  this  court  that  such  a  promise  inures  to 
the  benefit  of  the  person  for  whose  benefit  It 
Is  made,  and  the  right  to  sue  is  vested  In  him 
by  force  of  the  agreement  Itself.  It  has  never 
been  held  by  this  court  that  the  express  assent 
of  the  beneficiary  is  essential  to  bis  right  to 
avail  of  its  benefits;  nor  has  it  been  held,  to 
have  force  as  an  agreement  to  the  person  in 
whose  favor  it  was  made,  he  must  discharge 
his  debtor,  and  accept  the  maker  of  the  new 
promise  as  his  debtor.  On  the  contrary,  it 
was  held  in  Dean  v.  Walker,  supra,  that  the 
mortgagee  might  sue  either  the  mortgagor  or 
his  grantee  assuming  to  pay  the  debt  Nor 
tias  It  been  held  that  the  promise  of  the 
grantee  to  the  mortgagor  Is  a  mere  Indemnity 
of  the  latter  against  the  payment  of  the  mort- 
gage. On  the  contrary,  this  court  baa  uni- 
formly held  that  the  beneficiary  may  sue  at 
law,  wWch  repudiates  the  doctrine  of  indem- 
nity, as  the  person  for  whose  benefit  the  prom- 
ise Is  made  can  never  reach  an  indemnity  or 
security  given  to  his  debtor  but  in  chancery, 
and  then  only  when  his  debtor  Is  Insolvent  or 
on  some  other  equitable  grounds.  The  prin- 
ciple upon  which  this  court  has  acted  is  that 
such  a  promise  Invests  the  person  for  whose 
use  It  is  made  with  an  immediate  interest  and 
right,  as  though  the  promise  had  been  made 
to  him."  Again,  to  Schmidt  v.  Glade,  126 
lU.  485,  18  N.  E.  762,  we  said  (page  490,  128 
111.,  and  page  764,  18  N.  E.):  "This  deed  re- 
cites that  it  is  subject  to  the  incumbrances  on 
the  property  and  to  the  liabilities  of  the  firm, 
and  that  the  party  of  the  second  part  there- 
to, who  Is  the  appellant  In  this  case,  assumes 
and  agrees  to  pay  such  Incumbrances  and 
liabilities.  The  deed  was  delivered  to  appel- 
lant and  accepted  by  him.  The  law  is  that, 
where  such  a  deed  poll  is  accepted  by  the 
grantee,  he  is  liable  In  an  action  of  assumpsit 
to  pay  the  liabilities  ther^n  mentioned."  In 
Fish  V.  Glover,  154  IlL  86,  39  N.  B.  1081,  it 
was  again  held  that,  where  there  Is  a  con- 
veyance of  mortgaged  property  by  the  mort- 
gagor to  one  who  assumes  and  agrees  to  pay 
the  mortgage  debt  by  the  terms  of  the  deed 
executed  to  him,  the  mortgagor  and  the 
grantee  are  both  liable  to  the  holder  of  the 
note  and  mortgage  as  principals.  CrandaU  v. 
Payne,  164  111.  627,  39  N.  E.  601;    Insurance 
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Co.  V.  Hanford,  14S  D.  S.  187,  12  Sup.  Ct  437; 
Daub  T.  Englebach,  100  IlL  267;  Jones  v.  Fos- 
ter, 176  lU.  459,  51  N.  B.  862.  In  Daub  v, 
Englebach,  supra,  where  It  was  held  that  a  per- 
son who  purchases  land,  and  agrees  to  pay  off 
an  incumbrance  on  the  same  as  a  part  of  tbe 
purchase  price.  Is  liable  to  the  holder  of  the' 
lien  for  the  sum  due  him,  we  said  (page  271): 
"Even  it  the  mortgage  was  rendered  void,  he, 
in  equity,  is  still  liable  to  pay  the  debt  He 
agreed  to  do  so,  and,  even  if  the  mortgage 
was  rendered  void,  that  did  not  cancel  the 
debt,  nor  did  It  release  him  from  his  legal 
liability  to  pay  it" 

But,  while  it  Is  adfiltted  that  the  parties 
for  whose  benefit  a  contract  Is  made  may  sue 
thereon  in  their  own  names,  although  the 
agreement  may  not  be  to  or  with  them,  yet 
It  is  claimed  that  this  rule  only  applies  to 
simple  cdotracta,  and  not  to  contracts  under 
seal.  The  contention  is  that  a  person  for 
whose  benefit  a  covenant  In  a  deed  is  made 
cannot  sue  upon  such  a  covenant,  unless  he 
is  a  party  to  tbe  deed,  but  the  salt  must  be 
brought  in  the  name  of  the  person  with  whom 
the  covenant  Is  made.  It  was,  however,  ez- 
prefBsly  held  In  Dean  v.  Walker,  supra,  that 
the  role  is  equally  applicable  whether  the 
contract  is  a  contract  under  seal  or  a  simple 
contract  In  that  case  we  said  (page  5*S): 
"But  it  is  said  a  third  party  cannot  bring  an 
actlcm  in  his  own  name  on  a  contract  under 
seal  between  third  parties;  and,  in  support 
of  this,  Moere  v.  House,  64  m  162,  is  cited 
and  relied  upon.  In  the  case  cited,  it  was  held 
that  a  covenant  cannot  be  sued  upon  by  the 
person  for  whose  benefit  It  la  made,  if  he  is 
not  a  party  to  the  deed.  In  the  same  case 
it  is  also  held  that  where  a  contract  not 
under  seal  is  entered  toto  by  two  for  the 
benefit  of  a  third  person,  it  is  a  general  prin- 
ciple that  the  latter  may  sue  thereon  in  his 
own  name,  although  the  agreement  may  not 
be  directly  to  or  with  him.  What  is  said  in 
relation  to  an  action  on  a  sealed  instrument 
is  meriely  a  reiteration  of  the  common-law 
rule  on  that  subject  when  the  case  was 
decided,  but,  since  that  case  was  decided, 
the  rule  of  tbe  common  law  on  that  subject 
has  been  changed  by  section  19,  c.  110,  Rev. 
St  1874,  p.  777,  so  that  now  It  is  immaterial, 
for  the  purpose  of  bringing  tbe  suit  whether 
the  contract  is  under  seal  or  not  Ohitty,  in 
bis  work  on  Pleading  (volume  1,  p.  4),  says; 
'If  the  Instrument  be  not  under  seal.  It  seems 
to  be  a  general  prmclple  that  the  party  for 
whose  sole  benefit  it  is  evidently  made  may 
sue  thereon  In  his  own  name,  although  the 
engagement  be  not  directly  to  or  with  him.* 
As  our  statute  has,  therefore,  abolished  the 
distinction  between  contracts  under  seal  and 
those  not  under  seal  (except  penal  bonds), 
BO  far  as  bringing  an  action  on  such  contracts 
is  concerned,  the  law,  as  declared  by  Chltty, 
applies  as  well  to  contracts  under  seal  as  to 
those  not  nnder  seal." 

It  seems,  however,  to  be  assumed  by  counsel 
for  appellant  that  the  case  of  Dean  y.  Walk- 


er, supra.  In  so  far  as  It  holds  that  there  is 
no  difference  between  simple  contracts  and 
contracts  under  seat  baa  been  overruled  by 
the  case  of  Harms  v.  McCormick,  132  IIL  1(H, 
22  N.  E.  611.  In  tbe  latter  case  the  foUowing 
statement  is  made:  "Ibe  lang^uase  used  In 
DeaJU  V.  Walker,  107  IIL  540,  to  the  effect  that 
since  the  passage  of  tbe  act  it  Is  Immaterial, 
for  the  purpose  of  bringing  a  salt  by  a  third 
person  upon  a  provision  for  his  benefit  In  a 
contract  made  between  other  persons,  whether 
such  contract  is  under  seal  or  not,  is  mere 
obiter  dictum,  as  that  question  was  not  then* 
involved."  The  remark  In  Harms  v.  McCot- 
mlck,  supra,  that  the  holding  of  tbe  court 
upon  this  subject  In  Dean  v.  Wallcer,  supra, 
waa  mere  obiter  dictum,  was  unnecessary  to 
the  decision  of  tbe  case  In  hand.  Tbe  facts 
in  Harms  v.  McO>rmlck,  supra,  were  entire- 
ly different  from  the  facts  in  the  case  at  bar 
and  In  case»  of  like  character  with  tbe  case 
at  bar.  In  the  Harms  Case  tbe  action  was 
assumpsit  on  a  lease  between  McCormick  for 
himself  and  as  agent  for  certain  other  par- 
ties, which  lease  was  signed  by  McC<»inlck 
alone  In  his  own  individual  name  and  by 
the  lessees;  and  which  provided  that  tbe  les- 
sees covenanted  and  agreed  with  McCormick. 
his  heirs,  executors,  administrators,  and  as- 
signs, to  pay  him,  as  rent  for  said  premises, 
a  certain  sum  of  money.  There  tbe  cove- 
nanters did  not  agree  to  pay  any  debt  to  the 
persona  for  whom  McCormick  was  acting  as 
agent,  or  to  pay  any  debt  due  to  third  per- 
sons. The  decision  In  the  Harms  Case 
states  that  the  covenant  to  pay  rent,  as  con- 
tained in  the  lease  In  that  case,  was  not  sncb 
as  would  authorise  appellants  to  sue  for  and 
recover  in  their  own  names,  even  if  the  con- 
tract bad  not  been  under  seal  Although  tbe 
language  used  In  Harms  v.  McCormick.  su- 
pra, may  have  weakened,  in  tbe  mind  of  the 
profession,  the  force  of  the  decision  upon  this 
subject  in  Dean  v.  Walker,  snpra,  yet  after 
a  further  consideration  of  the  matter,  we 
are  Inclined  to  hold  that  the  views,  as  ex- 
pressed in  tbe  latter  case,  are  correct,  and 
that  tbe  rule  in  question  applies  as  well  to 
contracts  under  seal  as  to  simple  contracts. 
Tbe  ground  upon  which  the  Harms  Case 
proceeds  is  that  section  19  of  the  practice  act 
—which  provides  that  "any  deed,  bond,  note, 
covenant  or  other  instrument  nnder  seal  (ex- 
cept penal  bonds)  may  be  sued  and  dedared 
upon  or  set  off  as  heretofore,  or  In  any  form 
of  action  In  which  such  instrument  might 
have  been  sued  and  declared  upon  or  set  off 
If  It  had  not  been  under  seal,  and  demands 
upon  simple  contracts  may  be  set  off  agiUnst 
demands  uixin  sealed  Instruments,  judgments 
or  decrees"— only  abolished  the  distinction 
between  sealed  and  unsealed  Instruments,  so 
far  as  the  form  of  action  was  concerned. 
In  other  words,  the  Harms  Case  takes  the 
ground  that  section  19  did  not  purport  to 
abolish  the  distinction  between  sealed  and 
unsealed  instruments,  but  merely  provided 
additional  forms  of  action  for  the  enforce- 
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meat  of  rights  predicated  upon  sucb  Maled 
instruments.  This  may  be  admitted  to  be 
correct,  but  the  rule  that  a  third  party  can- 
not bring  an  action  In  his  own  name  on  a 
contract  under  seal  between  third  parties, 
where  he  Is  not  a  party  to  such  contract 
under  seal,  is  a  rule  which  grows  merely  out 
of  the  requirements  of  the  common  law  In 
relation  to  forms  of  action.  Where  the  rea- 
son of  a  mle  fails,  the  rule  Itself  ceases. 
At  common  law,  only  an  action  of  covenant 
or  debt  could  be  brought  upon  a  sealed  In- 
strument. The  mle  that,  when  one  person 
covenants  with  another  to  pay  money  to,  or 
perform  some  act  for  the  benefit  of,  a  third 
person  named  in  the  deed,  the  action  must 
be  brought  In  the  name  of  the  covenantee  In 
the  deed,  and  cannot  be  maintained  by  the 
third  person  in  his  own  name,  even  though 
he  Is  a  party  In  interest,  and  even  though 
it  is  expressly  stated  to  be  for  his  benefit, 
has  its  origin  in  the  nature  of  the  action 
of  covenant,  inasmuch  as  only  a  party  to 
the  instrument  under  seal  can  bring  an  ac- 
tion of  covenant  or  debt .  6  Enc.  PI.  &  Prac. 
pp.  343,  345,  352,  357,  358,  and  cases  refer- 
red to  in  notes;  Hager  v.  PhUUps,  14  lU. 
260;  Gautzert  v.  Hoge,  73  111.  30;  Moore  v. 
House,  64  HL  162.  In  Hendrlck  v.  Lindsay, 
93  U.  S.  143,  Mr.  Justice  Davis,  speaking  for 
the  supreme  court  of  the  United  States,  said: 
"It  Is  also  argued,  as  Mansfield's  name  does 
not  appear  In  the  letters  of  Hendrlck,  that 
he  could  not  Join  In  this  action.  This  would 
be  tme,  if  the  promise  were  under  seal,  re- 
quiring an  action  of  debt  or  covenant;  but 
the  right  of  a  party  to  maintain  assumpsit 
on  a  promise  not  under  seal,  made  to  another 
for  his  benefit,  although  much  controverted, 
is  now  the  prevailing  rule  in  this  country. 
1  Pars.  Cont.  (6th  Ed.)  467,  and  cases  cited." 
That  is  to  say,  the  person  for  whose  use 
the  money  is  to  be  paid,  or  the  act  to  be 
done,  cannot  bring  the  suit  In  his  own  name 
where  the  Instrument  is  under  seal,  because 
of  the  necessity  of  bringing  an  action  of  debt 
or  covenant  upon  such  instrument  The  ac- 
tion of  debt  or  covenant  requires  the  suit  to 
be  brought  in  the  name  of  the  party  to  the 
sealed  instrument  with  whom  the  covenant 
is  therein  made.  Parsons,  in  his  work  on 
Contracts  (volume  1  [6th  Ed.]  p.  468),  says: 
"Where  the  promise  Is  made  under  seal,  and 
the  action  must  be  debt  or  covenant  then  it 
must  be  brought  in  the  name  of  the  party 
to  the  Instrument,  and  a  third  party,  for 
whose  benefit  the  promise  is  made,  cannot 
sue  upon  It"  As  the  rule,  which  forbids  the 
party  for  whose  ben^t  the  money  is  to  be 
paid  or  the  act  Is  to  be  performed  from 
bringing  an  action  in  his  own  name,  has  its 
rise  in  the  nature  of  the  actions  of  debt  or 
covenant,  the  rule  can  have  no  application 
where  an  action  of  assumpsit  is  substituted 
for  an  action  of  debt  or  covenant,  so  far  as 
the  remedy  upon  sealed  instruments  is  con- 
cerned. "Where  one  promises  another  for 
the  benefit  of  a  third  person,  such  person 


may  maintain  an-'actioQ  of  assumpsit  In  his 
own  name.  Where  one  covenants  »  •  • 
with  another  to  do  any  act  for  the  benefit 
of  a  third,  the  rule  differs  from  that  in  as- 
sumpsit and  the  action  cannot  be  maintain- 
ed upon  such  covenant  in  the  name  of  the 
third  person  for  whose  benefit  it  was  made." 
Hlnkley  v.  Fowler,  16  Me.  289;  Packard  v. 
Brewster,  SO  Me.  404.  As  was  said  by  this 
court  in  Eddy  v.  Hoberts,  17  IlL  605,  where 
one  enters  into  a  simple  contract  with  an- 
other for  the  benefit  of  a  third,  such  third 
person  mso'  maintain  an  actfon  for  breach. 
At  common  law,  all  contracts  not  under  seal 
were  deemed  to  be  in  parol,  and  were  called 
"simple  contracts."  Simple  contracts,  un- 
der the  common  law,  included  written  as 
well  as  oral  agreements,  and  are  distinguish- 
ed from  special  contracts  simply  by  the  fact 
that  they  are  not  under  seal.  7  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp,  94,  96. 

Section  19  of  the  practice  act  says  that  any 
Instrument  under  seal  (except  penal  bonds) 
may  be  sued  and  declared  upon  In  any  form 
of  acUon  in  which  such  Instrument  might 
have  been  sued  or  declared  upon  if  It  bad 
not  been  under  seal,  and  demands  upon  sim- 
ple contracts  may  be  set  off  against  demands 
upon  sealed  Instruments.  Undoubtedly,  the 
action  of  assumpsit  under  the  statute,  can 
be  brought  upon  a  sealed  instrument  wherelr 
one  covenants  for  another  to  do  an  act  for 
the  benefit  of  a  third  person.  The  require- 
ment in  an  action  of  covenant,  that  the  suit 
must  be  brought  In  the  name  of  a  party  to 
the  sealed  instrument,  does  not  obtain  where 
the  action  of  assumiwit  takes  the  place  of  the 
action  of  covenant  or  debt.  If  such  third  per- 
son may  bring  an  action  of  assumpsit  in  his 
own  name  upon  a  simple  contract,  it  can 
make  no  difference  in  his  right  to  do  so  that 
the  contract  is  under  seal,  in  view  of  the  pro- 
vision of  our  statute.  "There  has  »  •  • 
long  t)een  a  growing  tendency,  In  the  deci- 
sions of  the  courts,  to  permit  the  beneficiary 
to  enforce  his  rights  by  direct  action  in  his 
own  name."  5  Enc.  PI.  &  Prac.  p.  358,  note 
1.  The  weakening  of  the  rule  as  to  the  dis- 
tinction between  simple  contracts  and  con- 
tracts under  seal,  so  far  as  the  forms  of  ac- 
tion to  be  bronght  upon  them  are  concerned, 
is  seen  In  the  provision  of  section  19,  which 
permits  demands  upon  simple  contracts  to  be 
set  off  against  demands  under  sealed  instru- 
ments. We  have  .also  held  that  where  an  ac- 
tion Is  brought  by  a  person  In  his  own  name 
for  a  debt  due  to  him  for  the  use  of  another, 
the  defendant  can  set  off  a  demand  against 
the  cestui  que  trust.  Rothschild  v.  Bruscke, 
131  IlL  265,  23  N.  E.  419.  In  Rogers  v.  Gos- 
nell,  51  Mo..  466,  the  court  say:  "It  seems  to 
be  well  established  that  a  party  for  whose 
use  a  contract,  or  a  stipulation  In  a  contract. 
Is  made,,  may  maintain  suit  In  his  own  name 
on  such  stipulation.  •  •  •  old  authori- 
ties maintain  that  this  can  only  be  done  on 
contracts  not  under  seal.  *  ••  By  re- 
cent decisions  in  New  York,  it  Is  laid  down 
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tbat  no  8acb  distinction  exists.  I  Bee  no  good 
reason  for  keeping  up  this  sort  of  distinction 
between  contracts  under  seal  and  not  onder 
seal.  If  tbe  covenant  Is  made  for  tbe  benefit 
of  a  third  person,  why  Is  he  not  a  party  to 
it  so  as  to  maintain  an  action  in  his  own 
name?  •  •  *  It  does  not  follow  that,  be- 
cause tbe  trustee  is  allowed  to  sue  in  hla  own 
name  on  such  contract  tbe  beneficiary  is  pre- 
cluded from  doing  so.  A  recovery  by  either 
would  be  a  bar  to  anotber  action,  whetber 
brougbi  by  the  trustee  or  beneficiary."  In 
Coster  7.  Mayor  of  Albany,  43  N.  X.  399,  tbe 
court  say:  "It  la  settied  In  this  state  tbat 
an  agreement  made  on  a  valid  consideration, 
by  one  with  another,  to  pay  money  to  a  third, 
can  be  enforced  by  tbe  third  in  his  own 
name.  And,  though  a  distinction  has  some- 
thnes  been  made  In  favor  of  a  simple  con- 
tract, it  is  now  held  that,  when  the  agreement 
is  in  writing  and  nnder  seal,  the  same  rule 
prevails.  Nor  need  the  third  person  be  privy 
to  the  consideration.  Nor  need  he  be  named 
especially  as  the  person  to  whom  tbe  money 
Is  to  be  paid." 

In  Ooster  v.  Mayor  of  Albany,  supra,  it  was 
held,  not  only  that  a  grantee  of  mortgaged 
premises,  who  takes  them  subject  to  the  Uen 
of  the  mortgage,  and  by  words  In  the  deed  of 
conveyance  to  him  assumes  to  pay,  is  person- 
ally liable  to  tbe  holder  of  the  mortgage  for 
the  amount  of  the  mortgage  debt,  but  also 
tbat  tbe  action  may  be  maintained  in  the 
name  of  the  holder  of  such  debt,  although  he 
be  not  named  in  the  deed.  In  Emmltt  v.  Bro- 
phy,  42  Ohio  St.  82,  tbe  court  said:  "It  Is  set- 
tled in  this  state  that  an  agreement  made  or 
a  valid  consideration  by  one  person  with  an- 
otber, to  pay  money  to  a  third,  can  be  en- 
forced by  the  latter  In  his  own  name.  Nor 
need  he  be  named  especially  as  the  party  to 
whom  the  money  Is  to  be  paid.  •  •  • 
The  proposition  that  the  rule  •  •  •  Is 
confined  in  its  operation  to  simple  and  un- 
sealed contracts  is  not  well  founded."  In 
Bassett  v.  Hughes,  43  Wis.  319,  the  court  say: 
"It  is  settied  in  this  state  that  when  one  per- 
son, for  a  valuable  consideration,  engages 
witii  another  to  do  some  act  for  the  benefit 
of  a  third  person,  the  latter  may  maintain  an 
action  against  the  former  for  a  breach  of 
such  engagement.  This  rule  applies  as  well 
to  covenants  imder  seal  as  to  simple  con- 
tracts." McDowell  V.  Laev,  35  Wis.  171.  Ir 
Hughes  V.  Navigation  Co.,  1".  Or.  437,  6  Pac 
206,  It  is  said:  "A  party  for  whose  benefit  a 
contract  Is  made,  and  who  thereby  becomes 
the  real  party  In  Interest,  may  sue  upon  It. 
It  makes  no  difference  that  the  contract  is 
under  seal."  7  Am.  &  Eng.  Enc.  Law,  p. 
100,  and  cases  cited  In  notes;  Hume  v.  Brow- 
er,  25  HI.  App.  130.  In  the  latter  case  Mr. 
Justice  Pleasants  says:  "It  has  long  been 
settied  that  a  third  party  may  sue  pn  a  sim- 
ple contract  entered  into  by  others  for  his  ben- 
efit and,  upon  such  an  agreement  to  pay  all 
the  debts  of  one  party,  any  creditor  of  such 
party  may  maintain  an  action.    Lithograph- 


ing Oo.  V.  Kerting,  107  IIL  344;  Snell  t.  Ives, 
85  m.  279.  The  old  distinction,  with  refer- 
ence to  this  right  between  simple  contracts 
and  specialties,  is  abolished  by  section  19.  c. 
110,  Kev.  St" 

In  view  of  the  considerations  already  pre- 
sented, we  are  of  the  opinion  that  tbe  present 
suit  was  properly  brought  in  the  name  of 
Fleming,  tbe  holder  of  the  Incumbrance, 
against  Webster,  the  grantee  of  Shutterly,  the 
original  mortgagor.  It  is  tme  that  in  Dean 
V.  Walker,  107  111.  540,  the  suit  was  brought 
In  the  name  of  a  remote  grantee  of  tbe  mort- 
gagor,  for  the  use  of  the  holders  of  tbe  in- 
cumbrance, against  a  grantee  from  snch  re- 
mote g^rantee.  But  tbe  attention  of  the  conrt 
does  not  seem  to  have  been  called  to  the  par- 
ticular form  In  which  the  suit  was  brought 
The  reasonhig  of  tbe  court  is  In  line  with 
the  views  hereinbefore  presented,  and  the 
case  cannot  be  regarded  as  conclusive  author- 
ity In  favor  of  bringing  the  suit  in  the  name 
of  tbe  mortgagor  for  the  use  of  tbe  mort- 
gagee, Instead  of  bringing  it  in  tbe  name  of 
the  mortgagee  or  -the  holder  of  tbe  Incum- 
brance. Inasmuch  as  the  Judgment  in  this 
case  was  entered  by  mistake  of  tbe  clerk  in 
the  name  of  "John  J.  Shutterly,  for  the  one  of 
William  Flemhig,"  agahist  William  Bi.  Web- 
ster, It  would,  nnder  other  circumstances,  be 
necessary  to  reverse  the  Judgment  of  tbe  ap- 
pellate court,  and  remand  the  cause  to  tbe 
superior  court  of  Cook  county,  with  direc- 
tions to  that  court  to  enter  a  Judgment  in 
favor  of  William  Fleming  in  his  own  name 
against  William  B.  Webster.  But  inaanuch 
as  the  case,  by  agreonent  of  tbe  parties  made 
In  open  court  was  submitted  to  the  court  for 
trial  without  a  Jury,  nnder  the  title  of  "John 
J.  Shutterly,  for  the  use  of  William  Fleming, 
vs.  WUliam  E.  Webster,"  the  ^pellant  is  es- 
topped from  complaining  of  the  wror  in  the 
entry  of  the  Judgment  Indeed,  tbe  whole 
contention  of  the  appellant  in  this  case  is  tbat 
the  entitilng  of  the  suit  in  tbe  name  of  Flem- 
ing alone  was  erroneous,  and  that  tbe  suit 
should  have  been  brought  and  the  declaration 
should  have  been  filed.  In  the  name  of  "Sbut- 
terly,  for  the  use  of  William  Fleming." 

Propositions  submitted  by  tbe  appellee  to 
the  trial  court  and  held  as  law  In  the  deci- 
sion of  the  case,  embodied  the  views  here- 
inbefore expressed,  and,  in  view  of  what  has 
been  said,  these  propositions  cannot  be  re- 
garded as  erroneous.  Propositions  1  and  2, 
submitted  by  the  appellant  to  the  trial  court 
and  refused  by  that  court,  embodied  opposite 
views  from  those  taken  herein,  and,  in  view 
of  what  we  have  said,  there  was  no  error 
in  refusing  such  propositions. 

Counsel  for  appellant  complain  that  the 
court  below  permitted  tbe  witness  Shutterly 
to  state,  in  answer  to  a  question  by  plain- 
tiff's counsel,  that  the  incumbrance  upon  lot 
7,  securing  the  note  for  $860  for  which  this 
suit  is  brought  was  embraced  in  the  incum- 
brances, amounting  to  $19,860,  which  the 
appellant  assumed  and  agreed  to  pay  ma  a 
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part  of  the  consideration  for  the  transfer  to 
him  by  Shutterly.  Appellant  objected  to  the 
Question  which  called  out  this  testimony, 
and  took  exception  to  the  order  of  the  court 
■overruling  the  objection.  The  alleged  ground 
for  the  objection  is  that  it  was  incompetent 
to  prove  by  oral  testimony  the  fact  thus 
<lrawn  out.  In  propositions  3  and  4,  asked 
by  the  appellant  and  held  by  the  trial  court 
after  the  same  were  slightly  modified,  the 
«ourt  held  that  the  assumption  clause  in  a 
deed,  whereby  the  grantee  agrees  to  assume 
and  pay  incumbrances  upon  real  estate, 
must  describe  and  identify  the  particular  in- 
cumbrance sued  for  as  included  in  that  as- 
sumed by  the  grantee  in  the  deed.  Undoubt- 
edly, the  incumbrance  must  be  specifically 
described  in  the  assumption  clause  in  the 
deed  to  clearly  identify  it  as  a  part  of  the 
Incumbrances  assumed.  But  the  incum- 
brances assumed  in  this  case  were  sx>ecifical- 
ly  identified  by  the  assumption  clause  al- 
ready referred  to.  As  the  incumbrances  rest- 
€d  upon  the  real  estate  transferred,  it  was  an 
easy  matter,  by  reference  to  the  record,  to 
identify  them.  There  was  no  error  in  in- 
troducing oral  testimony  to  show  that  the 
trust  deed,  securing  the  note  tor  $860,  was 
the  particular  incumbrance  which  rested  up- 
on lot  7,  lot  7  being  one  of  a  number  of  lots, 
upon  which  all  the  incumbrances,  amount- 
ing to  $19,860,  rested.  Jones,  in  his  work  on 
Mortgages  (volume  1  [5th  Ed.]  I  740a),  says 
that  "the  Identity  of  the  mortgage  assumed, 
when  left  in  doubt  by  the  terms  of  the  deed, 
may  be  shown  by  parol  evidence." 

It  was  claimed  by  appellant  upon  the  trial 
below  that,  when  he  purchased  the  premises 
of  Shutter]^,  Mall^tte  &  Brownell,  payees  in 
the  note  for  $860,  stated  to  him  that  Seven- 
ty-Fourth street  would  be  opened  alongside 
of  the  lots  in  question  without  exi>ense  to 
the  property  owners,  but  that  such  street 
has  not  been  opened,  and  thereby  the  lots 
purchased  by  appellant  were  damaged,  and 
of  less  value  than  they  otherwise  would 
have  been.  There  is  no  evidence  going  to 
show  that  appellee,  Fleming,  to  whom  Mal- 
lette  &  Brownell  transferred  the  note,  had 
any  notice  or  knowledge  of  any  such  prom- 
ise by  Mallette  &  Brownell.  It  also  appears 
that  the  note  was  transferred  to  Fleming  be- 
fore its  maturity.  We  do  not,  however,  deem 
it  necessary  to  discuss  the  question  whether 
this  defense,  if  it  is  a  defense,  could  be  set 
up  as  against  the  present  appellee.  Appel- 
lant complains  that  the  court  refused  to 
hold  as  law  the  fifth  proposition  submitted 
by  him,  which  announced,  in  general  terms, 
that  the  suit  by  a  holder  of  an  incumbrance 
against  the  grantee  from  the  mortgagor,  who 
has  assumed  and  agreed  to  pay  the  incum- 
brance, is  subject  to  the  same  defenses  by 
the  grantee  as  he  would  have  if  the  original 
grantor  in  the  deed  were  suing  for  purchase 
money.  Without  determining  whether  this 
proposition  stated  a  correct  principle  of  law 
or  not,  it  is  su^cient  to  say  that  it  was  in- 


applicable to  the  facts  of  the  case,  and  there- 
fore properly  refused.  In  the  first  place,  the 
proof  shows  that  the  promise  in  question 
was  made,  If  made  at  all,  by  Mallette,  of  the 
firm  of  Mallette  &  Brownell,  and  was  not 
made  by  Shutterly,  appellant's  grantor.  In 
the  second  place,  whatever  agreement  Mal- 
lette may  have  made  in  reference  to  opening 
the  street  was  merely  a  conditional  agree- 
ment If  Seventy-Fourth  street  was  to  be 
opened,  it  was  to  be  done  by  a  condemna- 
tion proceeding  instituted  by  the  city.  The 
promise  made  by  Mallette  was  conditioned 
upon  the  facts  that  he  and  his  partner  should 
obtain  certain  quitclaim  deeds  to  one-half 
of  the  proper^  through  which  the  street, 
was  to  be  opened,  and  that  they  should  them- 
selves collect  such  damages  as  might  be 
awarded  to  them  when  the.  city  should  take 
the  property.  The  proof  fails  to  show  that 
such  quitclaim  deeds  were  obtained,  or.  that 
such  damages  were  allowed  to  Mallette  & 
Brownell.  Therefore,  in  regard  to  this  de- 
fense, we  agree  with  the  appellate  court 
when  they  say:  "Waiving  the  question 
whether  appellant  could  legally  claim  dam- 
ages in  the  present  suit  on  account  of  the  al- 
leged representations  of  Mallette  &  Brownell, 
the  proof  •  •  »  fails  to  show  a  breach  or 
falsity  of  the  alleged  representations." 

Appellant  also  claims  that,  after  his  pur- 
chase of  the  property  from  Shutterly,  he 
transferred  the  property  to  one  Reed,  and 
that,  in  the  deed  executed  by  him  to  Reed, 
Reed  assumed  and  agreed  to  pay  said  incum- 
brances, including  that  which  secured  the 
note  for  $860  as  a  part  of  the  purchase  mon- 
ey. The  fact  that  Reed  assumed  the  pay- 
ment of  the  Incumbrances  in  the  manner 
thus  stated  did  not  relieve  appellant  from  his 
obligation  to  pay  them.  The  mortgagor,  and 
the  grantee  from  the  mortgagor,  who  as- 
sumes the  payment  of  the  incumbrances  up- 
on the  property,  are  both  liable  as  principal 
debtors  to  the  mortgagee,  unless  the  latter 
has  released  the  mortgagor  from  his  lia- 
bility, and  has  agreed  to  look  solely  to  the 
purchaser  from  him  for  payment  of  the  mort- 
gage debt  1  Jones,  Mortg.  H  741,  742a;  Fish 
V.  Glover,  supra;  Dean  v.  Walker,  supra. 
There  is  no  evidence  here  that  the  holders 
of  the  incumbrances  which  were  assumed 
released  appellant  from  his  liability,  or 
agreed  to  look  to  Reed  alone,  for  the  pay- 
ment of  the  mortgage  debt  There  is  noth- 
ing to  show  that  there  was  a  substitution  of 
Reed's  obligation  for  that  of  appellant's  ob- 
ligation. 

So  far  as  the  delay  in  the  delivery  of  the 
possession,  as  set  up  in  the  first  plea,  is  con- 
cerned, no  action  of  the  court  upon  that  sub- 
ject Is  called  to  our  attention  by  counsel  for 
appellant  in  their  briefs,  and  no  complaint 
is  made  of  any  ruling  of  the  court  below  up- 
on the  question  of  possession.  We  there- 
fore dismiss  it  without  comment  The  Judg- 
ment of  the  appellate  court  is  affirmed. 
Judgment  affirmed 


Digitized  by 


Google 


982 


62  NOBXHEASTSKN   REPOBTiSR. 


OIL 


(176  111.  tot) 

CITY  OF  CHICAGO  et  al.  v.  McDONALD.i 

(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 
Municipal  Corpobatio.ss— Indebtedness— Limit 

— cosstitctional  ijaw— judombsts  is  tort 
—Revenue  Warbasts— Watek  Bonds. 

1.  Const.  1870,  art.  9,  i  12,  prohibiting  a  city 
from  Isecominfr  indebted,  in  any  manner  or  for 
any  purpose,  to  an  amount  exceeding  5  per  cent, 
of  the  taxable  value  of  its  property,  precludes 
it  from  contracting  for  the  removal  of  garbage, 
and  for  the  making  of  monthly^  payments  as  the 
work  progresses,  after  the  indebtedpess  has 
reached  such  limit. 

2.  In  determining  a  city's  indebtedness,  with- 
in Const.  1870,  art.  9,  §  12,  prohibiting  an  in- 
debtedness, in  any  manner  or  for  any  purpose, 
in  excess  of  5  per  cent,  of  the  taxable  value  of 
its  property,  tlJe  cash  in  the  city  treasury  and 
uncollected  taxes  should  not  be  deducted.- 

3.  Judgments  in  tort  against  the  city  should 
be  included  as  a  part  of  the  indebtedness. 

4.  Revenue  warrants  which  are  issued  on 
taxes  in  course  of  collection,  and  which  are 
taken  by  the  party  receiving  them  in  exchange 
for  a  debt,  should  not  be  Included  in  the  in- 
debtedness. 

6.  Bonds  issued  by  a  city  for  the  construction 
of  a  water-works  system  in  an  amount  less 
than  the  value  of  the  system,  being  similar  to 
other  bonds,  except  that  they  are  designated  as 
"Water-Loan  Bonds,"  should  be  included  in 
the  indebtedness. 

Cartwright  and  Phillips,  JJ..  dissenting. 

Appeal  from  circuit  court,  Cook  county;  M. 
P.  Tuley,  Judge. 

Bill  by  Michael  C.  McDonald  against  the 
city  of  Chicago  and  others  to  enjoin  defend- 
ants from  carrying  into  effect  certain  con- 
tracts for  the  removal  of  garbage  in  the  city. 
From  a  decree  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Charles  S.  Thornton  and  Granville  W. 
Browning  (Darrow,  Thomas  &  Thompson,  of 
counsel),  for  appellants.  John  Mayo  Palmer 
and  A.  B.  Jenks,  for  appellee. 


WILKIN,  J.  On  December  15, 1897,  Michael 
McDonald,  on  behalf  of  himself  and  other 
taxpayers  of  Chicago  who  would  come  Into 
the  suit  and  contribute  to  the  expense  thereof, 
filed  his  bill  In  chancery  against  the  city  of 
Chicago,  Lawrence  E.  McGann,  its  commis- 
sioner of  public  works,  Patrick  Mulcalre  and 
Francis  C.  Burk,  partners,  John  Dowdle  and 
Marvin  Chamberlain,  partners,  and  R.  T. 
Hanraban  and  J.  T.  Downey,  partners.  The 
prayer  of  the  bill  was  that  the  defendants  be 
perpetually  enjoined  from  carrying  Into  ef- 
fect certain  contracts  by  the  city,  through 
said  commissioner  of  public  works,  with  the 
other  defendants,  for  the  removal  of  garbage 
in  designated  districts  of  the  city.  The  bill 
was  afterwards  amended,  and  a  motion  made 
for  a  temporary  writ  of  injunction,  which 
was  heard  on  the  bill  and  answer  of  the  de- 
fendants, and  a  temporary  writ  ordered. 
Subsequently  leave  was  had  to  file  a  new  an- 
swer, and  upon  It  the  defendants  moved  to 
dissolve  the  Injunction.  Upon  that  motion 
the  cause  was  tried  as  on  a  final  hearing,  and 


1  Rehearing  denied  December  14,  1898. 


a  decree  entered  overruling  the  motion,  and 
decreeing  that  the  injunction  be  made  per- 
petual. To  reverse  that  decree  this  appeal  is 
prosecuted. 

The  principal  question  raised  In  this  court 
1b  whether  or  not  the  contracts  in  question 
are  Illegal  and  void  under  that  section  of 
our  constitution  which  prohibits  cities  from 
becoming  indebted  in  excess  of  5  per  cent 
on  the  valuation  of  their  taxable  property. 
This  question  presents  for  determlnatlou  two 
propositions:  First,  do  the  contracts  create 
an  Indebtedness,  within  the  meaning  of  the 
constitution?  and,  second,  was  the  city  of 
Chicago  indebted  beyond  the  prescribed  limit 
at  the  time  of  entering  into  the  contract? 

The  language  of  section  12  of  article  9  of 
the  constitution  of  1870  is:  "No  county,  city, 
township,  school  district  or  other  municipal 
corporation  shall  be  allowed  to  become  In- 
debted, In  any  nuuiner  or  for  any  purpose,  to 
an  amount.  Including  existing  Indebtedness, 
in  the  aggregate  exceeding  five  per  centoin 
on  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for 
state  and  county  taxes  previous  to  the  Incur- 
ring  of  such  indebtedness."  While  there 
would  seem  to  be  little  difficulty  in  determin- 
ing whether  or  not  a  city  becomes  Indebted 
by  entering  into  a  particular  contract  (or 
mimiclpal  purposes,  it  has  not  been  found 
easy  to  do  so  In  all  cases  within  the  meaning 
of  constitutional  and  statutory  proyisions  like 
this,  the  result  being  a  conflict  in  the  deci- 
sions of  courts  in  different  states.  Some  have 
held  that  a  contract  by  a  municipality  to  pay 
for  the  annual  supply  of  necessaries,  such  as 
light  and  water,  upon  rendering  the  services 
or  furnishing  the  supplies,'  Is  not  the  incurring 
of  a  present  indebtedness,  in  the  constitntion- 
ai  sense;  but  this  court  is  committed  to  a 
contrary  construction.  Being  called  upon  to 
construe  the  foregoing  section  of  our  consti- 
tution in  the  case  of  City  of  Springfield  v. 
Edwards,  84  111.  826.  Justice  Sctaolfleld,  ren- 
dering the  majority  opinion  of  the  court,  said 
(page  C32):  "In  considering  what  construc- 
tion shall  be  given  to  a  constitution  or  a  stat- 
ute, we  are  to  resort  to  the  natural  significa- 
tion of  the  words  employed,  in  the  order  and 
grammatical  arrangement  in  which  they  are 
placed;  and  if,  when  thus  regarded,  the 
words  embody  a  definite  meaning,  which  In- 
volves no  absurdity,  and  no  contradiction  be- 
tween different  parts  of  the  Instrument,  then 
such  meaning  is  the  only  one  we  are  at  lib- 
erty to  say  was  intended  to  be  conveyed." 
Justice  Dickey,  in  his  dissenting  opinion, 
considered  the  rule  of  construction  to  be  as 
stated  In  the  majority  opinion,  also  in  the 
meaning  of  the  words  of  the  constitution  as 
defined  by  Justice  Scholfield,  but  he  dissent- 
ed from  the  view  that  to  give  those  words 
that  meaning  would  involve  no  absurdity  or 
contradiction  with  other  clauses  of  the  con- 
stitution. It  thus  clearly  appears  that  the 
words  "to  become  indebted"  were,  after  foil 
consideration,  given  by  the  court  in  that  case 


Digitized  by 


Google 


Ul.) 


CITY  OF  CHICAGO  T.  MeDOXALD. 


their  natural  signification;  and  Justice  Schol- 
field  proceeds  to  determine  tbelr  meaning,  as 
foUows:  "There  is  no  difficulty  In  ascertaln- 
iug  tbe  natural  signification  of  the  words  em- 
ployed in  the  clause  of  the  constitution  un- 
der consideration,  and  to  give  them  that 
meaning  iuTolves  no  absurdity,  or  contradic- 
tion \ritb  other  clauses  of  the  constitution. 
Tbe  prohibltion>  is  against  becoming  Indebted, 
—that  is,  Tolnntarily  Incurring  a  legal  lia- 
bility to  pay,— 'In  any  manner  or  for  any 
purpose,'  when  a  given  amount  of  indebted- 
ness has  previously  been  incurred.  It  could 
hardly  be  probable  that  any  two  individuals 
of  average  intelligence  could  understand  this 
language  differently.  It  is  clear  and  precise, 
and  there  is  no  reason  to  believe  the  conven- 
tion did  not  intend  what  tbe  words  convey.  A 
debt  payable  in  the  future  is  obviously  no 
less  a  debt  than  if  payable  presently;  and  a 
debt  payable  ujmu  a  contingency,  as  upon 
the  happening  of  some  event,  such  as  the 
rendering  of  service  or  the  delivery  of  prop- 
erty, etc.',  is  some  kind  of  a  debt,  and  there- 
fore within  the  prohibition.  If  a  contract  or 
undertaking  contemplates,  in  any  contin- 
gency, a  liability  to  pay,  when  the  contin- 
gency occurs  the  llabili^  is  absolute,— the 
debt  exists,— and  it  differs  from  a  present 
unqualified  promise  to  pay  only  in  the  man- 
ner by  which  the  indebtedness  was  incurred; 
and,  since  the  purpose  of  the  debt  is  express- 
ly excluded  from  consideration,  it  can  make 
no  difference  whether  the  debt  be  for  nec- 
essary current  expenses  or  for  something 
else."  It  was  again  said  in  Law  v.  People, 
87  111.  385,  speaking  of  the  same  provision 
(page  392):  "The  language  of  this  clause 
is  clear,  explicit,  and  emphatic,  that  no  city 
shall  be  allowed  to  become  indebted,  in  any 
manner  or  for  any  purpose,  beyond  the  pre- 
scribed limit.  The  city  of  Chicago  was  in- 
debted beyond  the  limit  when  these  certifi- 
cates were  Issued,  and  if  they,  in  any  man- 
ner or  for  any  purpose,  create  an  additional 
indebtedness  beyond  that  limit,  they  are 
clearly  prohibited.  The  language  prescribing 
the  limit  is  so  plain  as  to  admit  of  no  doubt, 
and  forbids  all  construction,  and  the  provi- 
sion must  be  enforced  as  it  is  written."  And 
also  in  Culbertson  v.  City  of  Fulton,  127 
111.  30, 18  N.  E.  781,  we  said  (page  36,  127  DL, 
and  page  782.  18  N.  B.):  "By  entering  Into 
tbe  contract  on  August  15,  1887,  the  city  'be- 
came indebted.'  The  obligations  entered  In- 
to by  the  terms  of  the  contract  constituted 
such  an  Indebtedness  as  is  contemplated  by 
tbe  language  of  the  constitution.  It  cannot 
be  said  that  the  indebtedness  did  not  come 
into  being  until  tbe  work  was  completed  and 
accepted  by  the  city.  Tbe  city  bound  itself 
to  pay  for  the  work  when  it  should  he  com- 
pleted, and  could  be  compelled  to  do  so.  If  the 
work  should  be  done  accnrdlng  to  the  con- 
tract." The  language  in  City  of  Springfield 
V.  Edwards,  supra,  as  to  a  debt  payable  in 
tbe  future,  or  upon  a  contingency,  was  cited 
and  quoted.  It  thus  appears  that  this  court 
has  given  effect  to  the  language  of  tbe  con- 


stitution in  its  plain  and  commonly  accepted 
signtflcation. 

The  question  has  frequently  arisen  wheth- 
er a  municipal  corporation  can  incur  an  in- 
debtedness in  excess  of  5  per  cent,  of  Its 
taxable  property  for  necessary  supplies,  such 
as  light  and  water.  In  Prince  v.  City  of 
Qulncy,  105  ID.  138,  the  city  had  contracted 
with  Prince  to  construct,  maintain,  and  keep 
in  operation  within  the  limits  of  the  city  a 
system  of  water*  orlts;  the  city  agreeing  to 
pay  him  a  certain  sum  per  annum,  in  month- 
ly installments,  for  the  use  of  water  for  fire 
and  other  purposes,  the  contract  to  run  for  a 
period  of  30  years,  and,  if  not  renewed,  the 
city  to  purchase  the  works  for  a  cash  value. 
The  works  were  constructed  according  to  the 
contract,  and  the  agreement  was  observed 
by  tbe  parties  for  a  number  of  years,  when 
the  city  declined  to  further  fulfill  its  terms, 
upon  the  ground  that  the  agreement  had  been 
entered  Into  without  legal  authority  on  the 
part  of  the  city,  and  so  notified  Prince. 
Thereupon  be  brought  his  action  to  recover 
damages  for  a  failure  on  tbe  part  of  the  dty 
to  perform  its  part  of  tbe  agreement  Tbe 
city  filed  a  plea  setting  up  that  at  the  time 
of  making  the  agreement  in  suit  it  was,  and 
had  continued  to  l>e,  otherwise  indebted  in 
an  amount  exceeding  the  constitutional  limit 
To  this  plea  the  plaintiff  replied  that  the 
money  sought  to  be  recovered  pertained  toi 
"the  ordinary  expenses  of  the  defendant  in 
the  administration  of  the  affairs  and  govern- 
ment of  the  city,  and  that  at  tbe  time  of  tbe 
making  of  said  contract  the  said  several  sums 
of  money  so  provided  to  be  paid  mcmthly  by 
said  defendant  to  said  plaintiff,  together  with 
other  ordinary  expenses  of  tbe  government  of 
the  said  defendant  were  within  the  limits  of 
the  current  revenues  of  said  defendant"  In 
passing  upon  tbe  sufficiency  of  the  replica- 
tion, we  said  (page  142):  "While  the  provi- 
sion of  tbe  constitution  Just  cited .  declares, 
in  emphatic  terms,  that  a  city  or  other  mu- 
nicipality whose  existing  indebtedness  al- 
ready exceeds  tbe  constitutional  limit  as  was 
the  case  here,  shall  not  become  further  in- 
debted 'in  any  manner  or  for  any  purpose,' 
it  Is  seriously  contended  by  counsel  for  ap- 
pellant that  a  municipality  thus  circum- 
stanced may  become  Indebted  for  supplies 
to  meet  its  ordinary  wants  and  necessities. 
To  so  construe  the  constitution  would  be  to 
add  a  provision.  In  the  nature  of  an  excep- 
tion, to  tbe  constitution,  which  the  framers 
of  that  instrument  did  not  see  proper  to  in- 
sert" And  this,  it  was  held,  could  not  be 
done;  citing  the  E>1  wards  Oase,  supra.  In  a 
case  between  the  same  parties  to  the  same 
contract  reported  In  the  same  volume  (page 
215),  it  was  held  that  a  city  having  an  in- 
debtedness in  tbe  aggregate  exceeding  5  per 
cent  on  the  value  of  taxable  property  there- 
in, while  it  so  remains  is  powerless  to  create 
any  debt  at  all,  even  for  its  ordinary  or  cur- 
rent expenses,  and  no  contract  of  any  mu- 
nicipality so  situated,  for  the  payment  of 
money,  can  be  enforced.    To  the  same  effect 
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Is  Prince  v.  Qty  of  Qulncy,  128  lU.  443,  21  N. 
B.  768. 

The  contracts  here  Involved  were  entered 
Into  in  pursuance  to  an  act  of  the  legislature 
approved  March  30,  1897,  empowering  cities 
of  more  than  100,000  inhabitants  to  make 
contracts  for  more  than  one  year,  and  not  ex- 
ceeding five  years,  relating  to  the  collection 
and  final  disposition  of  garbage  and  ashes. 
They  are  identical  in  their  terms,  except  as 
to  parties  and  amoimts."  The  contractors 
agree  to  furnish  all  labor,  materials,  lands, 
buildings,  etc.,  to  collect,  remove,  and  finally 
dispose  of  all  ashes  and  garbage  in  the  re- 
spective districts  of  the  city  for  and  during 
a  perioO  of  five  years  from  the  date  of  the 
agreements.  For  the  first  district  they  were 
to  receive  $350,000:  for  the  second,  $790,000; 
for  the  third,  $349,312.50;  for  the  fourth, 
$384,500.  The  agreement  on  the  part  of  the 
city  to  pay  was  as  follows:  "The  said  city 
of  Chicago  hereby  covenants  and  agrees,  In 
consideration  of  the  covenants  and  agree- 
ments in  this  contract  specified  to  be  kept  and 
performed  by  the  party  of  the  first  part,  to 
pay  the  party  of  the  first  part  the  sum  of 

dollars  for  removing  all  garbage,  ashes, 

etc.,  from  the district,  payable  at  the 

time  and  in  the  manner  prescribed  In  the 
specifications  hereto  attached:  provided,  how- 
ever, that,  whenever  any  payment  shall  be- 
come due  to  the  said  party  of  the  first  part, 
fifteen  per  cent,  of  the  amount  so  becoming 
due  shall  be  deducted  and  retained  by  the 
city  of  Qhicago  until  the  termination  of  this 
contract."  The  time  and  manner  of  payment 
prescribed  In  the  specifications  were  that,  on 
the  progress  and  performance  of  the  work 
and  the  fulfillment  of  the  conditions  of  the 
contract  being  satisfactory  to  the  commis- 
sioner of  public  works,  vouchers  would  be  is- 
sued to  the  party  of  the  first  part,  divided 
and  payable  in  equal  monthly  installments  for 
and  during  the  term  of  such  contract,  reserv- 
ing on  each  payment  the  sum  of  15  per  cent, 
until  the  contract  terminates.  Manifestly, 
unless  the  foregoing  decisions  are  overruled, 
holdhig  that  a  debt  payable  in  the  future  up- 
on a  contingency,  such  as  the  rendering  of 
services  or  the  delivery  of  property,  is  a  debt 
within  the  prohibition  of  the  constitution, 
there  is  no  escape  from  the  conclusion  that  by 
these  contracts  the  city  incurred  an  indebted- 
ness. 

Counsel  for  appellants  dte  the  cases  of  City 
of  East  St.  Louis  v.  East  St  Louis  Gaslight 
&  Coke  Co.,  98  111.  415,  and  City  of  Oarlyle 
V.  Carlyle  Water,  Light  &  Power  Co.,  140 
IIL  445,  29  N.  E.  556,  as  modifying  the  cases 
referred  to.  Conceding  that  there  Is  lan- 
guage used  in  the  opinion  in  the  East  St. 
Louis  Case,  and  In  the  opinion  of  the  appel- 
late court  cited  in  the  Carlyle  Case,  which 
warrants  the  contention.  It  was  not  intended 
to  liave  that  effect.  Nor  was  the  language 
so  used  necessary  to  the  decision  of  either 
case.  They  were  each  actions  at  law  against 
the  cities  for  services  already  rendered,  and 
accepted  by  the  cities.    The  attempt  on  the 


part  of  the  cities  was  to  defeat  a  recovery 
by  setting  up  that  the  contracts  were  void 
because  they  incurred  an  indebtedness  l)e- 
yond  the  constitutional  limit.  In  both  cases, 
at  the  time  the  contracts  were  entered  into, 
the  constitutional  limit  had  not  been  reached, 
—in  the  East  St.  Louis  Case  by  $20,000,  and 
in  the  Carlyle  Case  by  nearly  $12,000.  The 
pleas  In  the  former  case  do  not  appear  in 
the  opinion  or  statement  of  the  case.  It  is, 
however,  stated  (page  429):  "It  is  Insisted, 
farther,  that  the  city  had  no  power  to  make 
the  contract  in  question,  because  thereby  an 
Indebtedness  was  incurred  in  excess  of  the 
limitation  fixed  by  section  12  of  article  9  of 
the  constitution  of  this  state.  •  •  •  It  ap- 
pears that  the  previous  indebtedness  of  the 
city  existing  at  the  time  tills  contract  was 
made  was  $20,000  short  of  this  constitutional 
limit.  Two  hundred  lamps, — the  minimum 
number  provided  for  by  the  contract,— at 
$35.20  per  lamp  per  year,  would  amount  to 
$7,040  in  a  year,  and  to  an  aggregate  for 
thirty  years  of  $211,200.  Now,  appellant's 
counsel  contend  that  tills  aggregate  sum  of 
$211,200  should  be  considered  as  a  present 
indebtedness,— as  a  debt  incurred  at  the  mak- 
ing of  this  contract,  on  Octol>er  3,  1880.  We 
do  not  assent  to  the  correctness  of  this  vJew."* 
Then,  after  the  language  rdled  upon  by  coun- 
sel as  holding  that  no  present  indebtedness 
was  created  by  the  contract,  it  is  said:  "It 
appears  that  on  February  1,  1877.  the  city 
was  indebted  $50,000  In  excess  of  the  consti- 
tutional limit  This  might  have  been,  and 
yet  the  city.  In  the  subsequent  months,  at  the 
times  the  gas  sued  for  was  furnished,  may 
not  iiave  t>een  indebted  tieyond  the  consti- 
tutional limit;  and  this,  without  further  no- 
ticing the  point,  we  deem  a  sufficient  answer 
to  the  objection  made  tliat  the  city  at  the 
times  when  the  gas  was  furnished  was  in- 
debted beyond  said  limit  Such  a  defense, 
in  a  case  such  as  this,  if  it  be  one,  must  be 
strictly  made  out"  In  the  Carlyle  Case  the 
constitutional  limit  tiad  not  been  reached 
when  the  contract  was  entered  into.  The 
declaration,  containing  a  special  count  setting 
up  the  contract,  and  alleging  performance  on 
the  part  of  the  plaintiff,  averred  that  the  de- 
fendant, after  the  completion  of  the  -works, 
had  used  the  same,  but  wholly  refused  to  pay 
the  plaintiff  as  provided  and  agreed  npon  on 
its  part  It  also  contained  the  comnaon 
counts.  By  the  pleas,  which  were  held  bad 
on  demurrer,  the  city  sought  to  annul  the 
entire  contract,  and  escape  payment  for  that 
which  it  had  actually  received  and  used,  by 
simply  averring  that  it  was  indebted  at  tbe 
time  of  entering  into  the  contract  in  the  sum 
of  $1,000,  and  that  the  value  of  its  taxable 
property  was  $256,740,  and  from  these  facts 
drew  the  conclusion  that  the  debt  existing 
against  the  city,  together  with  the  indebted- 
ness created  by  said  contract  exceeded  tbe 
sum  of  5  per  cent  of  the  assessed  value  of 
its  property.  In  other  words,  the  defense 
sought  to  be  interposed  by  these  pleas  was 
upon  the  theory  that  the  fact  that  the  aggre- 
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gate  amonnt  agreed  to  be  paid,  extending 
over  21  years,  wan  larger  than  5  per  cent. 
upon  the  taxable  property  of  the  city,  would 
Felieve  It  from  the  payment  for  the  services 
actually  rendered,  whether  the  constitutional 
limit  had  been  exceeded  at  the  time  such 
services  were  rendered  and  accepted  or  not. 
It  was  insisted  upon  the  argoment  that  the 
pleas  did  not  answer  the  cause  of  action  set 
up  in  the  declaration,  and  that  contention 
we  sustained;  citing  the  opinion  of  the  ap- 
pellate court,  and  also  the  East  St  Louis 
Case.  But  we  do  not  understand  that  there- 
by we  adopted  all  of  the  language  used  in 
the  opinion  of  the  appellate  court  It  Is,  per- 
haps, true  that  the  statement  of  the  case 
(for  which  the  writer  of  the  opinion  is  alone 
responsible)  was  not  as  full  as  it  should  have 
been  upon  that  branch  of  the  case,  and  that 
the  sufficiency  of  the  pleas  was  not  as  fully 
considered  as  it  should  have  been.  That  was, 
however,  as  plainly  appears,  a  secondary  con- 
sideration In  the  case,  and  we  still  think  the 
conclusion  clearly  right  But  it  cannot  be 
fairly  said  that  any  Intention  is  there  shown 
to  change  the  rule  of  construction  as  to  the 
meaning  of  the  words  "to  become  Indebted," 
as  formerly  decided.  That  the  East  St  Louis 
Case  was  not  so  understood  by  the  court 
admits  of  no  question.  As  expressly  stated 
hi  Prince  y.  City  of  Quincy,  105  111.  138,  that 
opinion,  so  far  as  shown,  was  concurred  In 
by  the  full  bench,  of  which  Justice  Sheldon, 
who  wrote  the  East  St  Ix)ul8  Case,  was 
then  a  member.  That  which  broadly  dis- 
tinguishes the  East  St.  Louis  and  Carlyle 
Cases  from  the  Prince  Case  and  the  one  at 
bar  is  that  there  the  constitutional  limit  had 
not  been  reached  when  the  contracts  were  en- 
tered Into,  nor  did  it  appear  that  the  sums 
sought  to  be  recovered  carried  the  indebted- 
ness beyond  that  limit  In  these  cases  the 
whole  contract  was  not  void,  but  only  so 
much  of  It  as  was  In  excess  of  5  per  cent 
upon  the  taxable  property  within  the  city 
limits.  The  contracts  were  not  of  that  indi- 
visible character  which  would  make  It  neces- 
sary to  hold  the  entire  contract  void  to  defeat 
that  part  of  it  which  was  illegal,  and  there- 
fore they  were  binding  upon  the  city,  In  the 
one  case  to  the  extent  of  $20,000,  and  In  the 
other  to  substantially  $12,000.  In  the  case 
of  McPherson  v.  Foster,  43  Iowa,  48,  the  con- 
stitutional provision  being  identical  with  sec- 
tion 12  of  article  9  of  our  constitution,  a 
school  district  had  incurred  an  indebtedness 
of  $15,000,  when  6  per  cent  upon  Its  taxable 
property  amounted  only  to  the  sum  of  $2,482, 
and  a  debt  then  existed  against  it  to  the 
amount  of  $425;  and  it  was  held  that  the 
contract  to  the  amount  of  $2,057.50,  was 
good,  the  court  saying:  "The  Independent 
district  could  become  Indebted  to  the  extent 
of  five  per  cent,  upon  the  amount  of  the  last 
tax  list  Deducting  existing  indebtedness 
from  such  sum,  we  find  the  amount  of  the 
debt  which  It  could  contract  was  $2,057.50. 
But  It  has  attempted  to  contract  a  debt  of 


$15,000.  We  have  seen  that  for  the  excess 
over  the  prescribed  limit  no  right  of  action 
exists  against  the  district  The  question  now 
arises,  is  the  district  liable  for  the  amount 
of  the  indebtedness  within  the  restricted 
limit?  We  think  It  Is.  As  we  have  seen,  the 
constitutional  inhibition  operates  upon  the  in- 
debtedness, not  upon  the  form  of  the  debt 
The  district  may  become  indebted  to  the 
amount  of  $2,067.50  by  bond.  If  the  debt 
exceeds  that  amount,  it  is  void  as  to  the  ex- 
cess, because  of  the  Inhibition  upon  the  pow- 
er of  the  district  to  exceed  the  limit  and  the 
bonds,  as  to  the  sum  in  excess,  are  void,  be- 
cause of  the  nonexistence  of  a  valid  debt 
therefor.  But  this  restriction  does  not  ex- 
tend to  the  sum  of  $2,057.50,  for  which  the 
district  bad  power  to  issue  Its  bonds.  The 
sum  is  a  valid  debt  The  bonds,  to  that  ex- 
tent are  valid."  See  Daviess  Oo.  v.  Dickin- 
son, U7  U.  &  657,  6  Sup.  Ct  887.  In  this 
view  of  the  law,— which  Is,  we  think,  the 
correct  one,  and  certainly  reasonable  and  Just 
—It  Is  clear  thht  the  aggregate  amount  of 
Indebtedness  extending  over  a  period  of  years 
could  not  be  made  the  test  of  the  validity 
of  the  whole  contract  because  to  do  so  would 
be  to  add  that  which  was  Illegal  to  that 
which  was  legal.  In  order  to  defeat  the  whole 
contract;  and  this  was  what  was  attempted 
to  be  done  In  the  Bast  St  Louis  and  Cariyle 
Cases.  In  this  case,  according  to  the  allega- 
tions of  the  bill,  the  city  of  Chicago  was  at 
the  time  of  making  the  contract  largely  in 
debt  beyond  5  per  cent  upon  it's  taxable 
property.  In  other  words,  It  had  reached  the 
point  where  It  was  compelled  "to  carry  on 
Its  corporate  operations,  while  so  Indebted, 
upon  the  cash  or  pay  as  you  go  plan,  and  not 
upon  credit  to  any  extent  or  for  any  pur- 
pose." Prince  V.  City  of  Quincy,  128  m.  443, 
21  N.  E.  768.  In  a  case  Uke  this  It  is  whol- 
ly unimportant  whether  the  aggregate  Indebt- 
edness shall  be  considered  or  not.  That  the 
first  monthly  installment,  at  least,  became  a 
debt  within  the  prohibition,  under  the  cases 
first  above  cited,  cannot  be  denied,  and  to 
Incur  even  that  liability  was  a  violation  of 
the  constitution. 

This  brings  us  to  a  consideration  of  the 
second  question  above  stated,  namely,  was 
the  city  of  Chicago,  at  the  time  of  entering 
Into  these  contracts.  Indebted  beyond  the 
constitutional  limit?  This  question,  as  well 
as  the  foregoing  one,  seems  to  have  received 
careful  consideration  by-  the  chancellor  (Judge 
Tuley),  In  his  written  opinion  filed  upon  the 
final  hearing,  and  he  states  and  decides  this 
point  in  the  following  language: 

"Certain  statements  as  to  the  city  indebt- 
edness were  admitted  in  evidence  by  stipu- 
lation, from  which  it  appears  that  the  funded 
debt  of  the  city  was  nominally,  in  round 
numbers,  $17,000,000;  and  what  Is  called 
the  unfunded  or  floathig  debt  $8,000,000. 
Five  per  cent  upon  the  value  of  the  taxable 
property,  by  the  last  assessment  for  state 
and  county   taxes  within   the  city,  would 
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permit  a  city  indebtedness,  In  round  num- 
liers,  of  (11,500,000.  The  bonded  debt  of  the 
city,  known  as  the  "World's  Fair  Debt,'  of 
$4,500,000,  it  is  conceded,  should  be  deducted 
from  the  (17,000,000.  This  would  leave 
$12,500,000  funded  debt  In  the  funded  debt 
is  Included  what  are  called  'Water-Loan 
Bonds,'  amounting  to  a  little  over  (4,000,000. 
If  these  are  deducted.  It  would  leave  the 
funded  debt  about  $8,300,000.  Very  ingen- 
ious and  quite  forcible  arguments  have  been 
made  on  the  contention  that  the  water-loan 
debt  of  over  $4,000,000  should  be  deducted 
from  the  funded  debt  of  the  city.  The  bonds 
Icnown  as  'Water-Loan  Bonds'  are  in  all  re- 
spects similar  in  form  and  tenor  to  the  other 
bonds  Issued  by  the  city,  except  that  they 
are  designated  "Water-Loan  Bonds,'  and  to 
all  appearance  an  unqualified  promise  to 
pay.  The  contention  Is,  without  stopping  to 
recite  the  different  acts  In  relation  to  the 
waterworks  of  the  city  of  Cihlcago,  that  the 
water  bonds  are  only  payable  out  of  a  special 
fund,  known  as  the  'Water  Fund,'  and  could 
not  be  paid  by  general  taxation;  therefore, 
that  they  do  not  come  within  the  spirit  or 
reason  of  the  couBtltntlonal  prohibition, 
which,  it  is  contended,  is  merely  a  prohibi- 
tion against  incurring  indebtedness  which  is 
to  be  paid  by  general  taxation.  In  the  view 
which  I  talce  of  this  present  city  indebted- 
ness, it  is  not  necessaiy  to  decide  this  qnes- 
tion. 

"▲  statement  is  presented  as  to  the  so- 
called  floating  Indebtedness,  amounting  to 
(8,624,162.    That  statement  is  as  foUows: 
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"It  will  be  seen  from  that  statement  that 
the  admitted  Uabilltles  of  over  (8,000.000  are 
reduced  by  crediting  cash  in  the  treasniy 
(2,742,328,  and  by  crediting  uncollected  taxes 
In  course  of  collection  applicable  to  the  pay- 
ment of  these  UabiUUes,  (3,303,702,  leaving 
what  is  termed  a  net  or  floating  debt  of  (2,- 
578,122.  Upon  what  principle  it  is  contended 
that  an  outstanding  debt  is  not  a  debt,  by 
reason  of  some  cash  in  the  public  treasnry. 
it  is  dIfiScult  to  perceive.  As  long  as  the 
cash  is  not  applied  to  the  payment  of  the 
debt,  the  debt  must  remain.  Nor  can  It  be 
perceived  upon  what  principle  uncollected 
taxes  In  course  of  collection  can  be  held  to 
reduce  the  floating  debt  until  they  are  ac- 
tually collected  and  applied  to  its  redaction. 
Ingenious  argument  is  made  that  the  Jadg- 
ments  in  tort  against  the  city,  amounting  to 
(1,397,312,  should  not  be  included  as  a  citr 
debt  If  a  Judgment  Is  not  a  debt,  it  Is  diffi- 
cult to  conceive  what  constitutes  a  debt  In 
the  list  of  liabilities  or  floating  debts  which 
it  has  been  contended  should  not  be  counted 
as  a  part  of  the  city  debt  there  is  this  item: 
Time  or  revenue  warrants,  (2,361,690;'  and 
this  contention  must  prevail,  because,  under 
the  decision  of  our  supreme  court  warrants 
issued  upon  taxes  levied  or  In  course  of  col- 
lection are  taken  by  the  party  receiving  the 
same  in  exchange  for  the  debt.  In  my  opln- 
i(Hi,  the  only  other  items  about  which  any 
question  could  be  raised,  as  to  whether  they 
constituted  indebtedness,  within  the  conati- 
tntlonal  provisions,  are  the  two  items  of 
'pension  funds'  and  'special  funds,'  amount- 
ing to  about  (1,000,000.  But,  even  excluding 
those,  together  with  the  time  or  revenue  war- 
rants, there  is  a  city  Indebtedness,  by  reason 
of  Its  admitted  funded  debt  and  its  floating 
debt,  beyond  the  constitutional  limitation. 
The  question  is  not  one  of  instrivency,  bat 
solely  one  of  indebtedness." 

This  clear  and  concise  statement  of  the 
facts  and  law  upon  this  branch  of  the  case 
we  regard  as  unanswerable.  The  conclu- 
sions are  In  harmony  with  the  decisions  of 
this  court  as  announced  In  the  Edwards  Case 
and  in  FuUer  v.  City  of  Chicago,  89  m.  282. 

We  are  also  of  the  opinion  that  the  water- 
loan  bonds  issued  by  the  city,  amounting  to 
(4,000,000,  are  an  existing  indebtedness 
against  the  city.  Beginning  in  the  year  1831, 
the  city,  constructed  a  system  of  water 
works,  which  has  always  been  operated  at 
a  profit  to  the  city;  but.  Instead  of  using  tliat 
profit  in  liquidation  of  the  indebtedness  in- 
curred in  the  construction  of  the  system.  It 
has  continued  the  extension  of  the  same  to 
meet  the  demands  of  the  city,  and  at  the 
time  of  making  the  contracts  in  question  had 
incurred  an  indebtedness,  represented  by 
these  bonds,  to  the  amount  of  $4,000,000. — 
much  less  in  amount  than  the  value  of  the 
system.  While  the  purpose  of  managing  the 
system  so  that  it  should  be  self-sustaining, 
and  not  require  general  taxation  to  in  any 
way  support  it,  has  thus  far  been  success- 
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fully  carried  out,  yet  the  obligation  of  the 
city  to  pay  the  water  bonds  which  were  ia- 
aaed  by  It  la  abaolute  and  nnquallfled;  and 
It  the  water  aystem  ahould  for  any  reason 
become  worthleas,  or  from  its  profits  unable 
to  liquidate  those  bonds,  the  city  could  be 
required,  to  pay  them,  and.  If  necessary,  ralae 
the  money  by  general  taxation  for  that  pur- 
pose. It  seema  to  us  that  to  hold  that  these 
bonds  should  not  be  Included  In  the  estima- 
tion of  the  city's  indebtedness  would  be 
equivalent  to  saying  that  the  proyislon  of 
the  constitution  limiting  the  power  *^  be- 
come Indebted,  In  any  manner  o^  Cor  any 
purpose,  to  an  amount"  etc.  Is  meaningless. 
If  the  contention  of  counsel  for  appellants  Is 
correct  aa  to  these  bonds  being  an  indebted- 
ness against  tbe  ci^  notwithstanding  this 
constitutional  limitation,  a  city  may  embark 
In  enterprises  of  this  kind  without  limit,  and 
bond  the  municipality  to  the  full  extent  of 
its  credit  This  certainly  was  not  the  Inten- 
tion of  the  framers  of  the  constitution,  nor 
can  we  conceive  that  the  proTision  la  sus- 
ceptible of  any  such  construction. 

Our  conclusion  is  that  as  shown  by  thla 
record,  the  city  of  Chicago  was  Indebted,  at 
the  time  of  entering  into  these  contracts, 
many  millions  of  dollars  beyond  the  limita- 
tion prescribed  by  the  constitution;  that  by 
these  contracts  it  attempted  to  Incur  an  ad- 
ditional -Indebtedness,  which,  for  want  of 
power  under  the  constitution,  it  could  not 
lawfully  do.  In  this  view  of  the  case,  other 
questions  raised  and  discussed  become  unim- 
portant The  decree  below  will  be  affirmed. 
Decree  affirmed. 

0ABTWRI6HT  and  PHILUPS,  37,,  dla- 
■ent. 


attlnd.232) 

NATHAN  at  aL  ▼.  LEOL 
(Supreme  Oonrt  of  Indiana.    Feb.  24,  1889.) 

OouKTS— AaaioifMaKTS  fob  BiiSEriT  or  Cbeditobs 

—PssFBHiNcsa— Insolvent  Corpobations 

—Right  to  PRirsB  Crbditobs. 

1.  A  decision  of  a  foreign  state  that  an  in- 
solvent corporation  of  that  state  cannot  execute 
a  preferential  mortgage  to  seenre  an  antecedent 
debt  is  not  binding  on  the  courts  of  another 
state  as  to  a  mortgage  of  inch  a  corporation, 
no  statute  being  construed,  since,  as  to  the  gen- 
eral principles  of  the  common  law,  each  state 
may  construe  the  law  for  itself. 

2.  A  preferential  mortgage  executed  simnl- 
taneoasiy  with  a  Ecneral  assignment  Is  not  a 
part  of  It;  the  assignment  being  declared  in- 
valid as  to  the  mortgaged  property,  and  the 
mortgagor  remaining  in  possession  over  six 
months. 

3.  An  insolvent  foreign  corporation  may 
mortgage  land  In  Indiana  to  seenre  a  bona 
fide  antecedent  debt  and  thereby  prefer  one 
creditor  over  another,  such  action  not  being 
prohibited  by  the  statutes  of  the  foreign  state 
or  of  Indiana;  and  this  thongh  the  preferred 
creditor  Is  a  resident  of  the  foreign  state. 

Appeal  from  circuit  court  Dearborn  coun- 
ty; A.  0.  Downey,  Judge. 

BUI  by  Edward  M.  Lee,  receiver  of  the  O. 
T.  Boots  Company,  against  Samuel  Straa- 


burger  (Solomon  Nathan,  executor,  substi- 
tuted) and  Roaa  E.  LevL  There  was  a  i^ 
cree  for  complainant  and  defendants  ai^ 
peaL    Beveraed. 

Gustaws  H.  Wald,  Olvan  A  Olvan  and 
Stephens,  Uncoln  &  Smith,  fOr  appellants. 
Robert  A  Strapp,  Thornton  M.  Hinlde,  and 
F.  W.  Hlnkle,  for  appellee. 

JORDAN,  J.  Appellee  Is  the  receiver  of 
the  Q.  Y.  Roots  Company,  a  foreign  corporap 
tlon  Incorporated  under  the  laws  of  the  state 
of  Ohio:  and  prio^  to  the  suspension  of  ita 
business,  as  hereinafter  stated.  Its  principal 
office  waa  located  at  the- city  of  Cincinnati, 
Ohio.  Tbe  purpose  for  which  this  corporar 
tlon  was  created  was  to  manufacture,  pur- 
cbasey  and  deal  In  flour,  grain,  salt  and  oth- 
er merchandise,  for  profit  To  furtber  the 
object  of  Its  Incorporation,  It  became  the 
owner  of  and  operated  a  large  flouring  mill 
and  cooper  shops,  situated  on  certain  d«. 
scribed  real  estate  in  tbe  city  of  Lawrence- 
burg,  Dearborn  county,  Ind.  In  1893  Sam- 
uel Strasburger,  a  resident  of  Cincinnati, 
Ohio,  loaned  to  this  company  at  different 
times  money  amounting  In  the  aggregate  to 
$14,000  and  over.  This  money  was  used  by 
the  company  In  carrying  on  its  business. 
These  several  loans  were  evidenced  by  cer- 
tain promissory  notes  executed  by  said  com- 
pany to  Sttasbnrger  In  1893,  payable  to  him 
at  the  city  of  Cincinnati,  Ohio.  In  1804  the 
company  also  borrowed  of  Bosa  B.  Levi,  a 
resident  of  Cincinnati,  Ohio,  and  one  of  the 
appellanta  In  this  appeal,  money  to  the 
amount  of  $5,000,  which  was  also  used  by 
the  company  In  Its  business;  and  for  the 
several  sums  so  loaned  by  her  the  company 
executed  its  promissory  notes,  payable  to 
her  at  Cincinnati,  Ohio.  On  August  6,  1895, 
these  notes  of  Strasburger  and  Levi  were 
unpaid;  and  on  that  day  the  O.  T.  Roots 
(Company  was  Insolvent  having  contracted 
debts  and  liabilities  amounting  to  $400,000, 
while  Ita  assets  at  the  same  time  amounted 
in  value  to  $140,000.  On  said  day  It  had  vir^ 
tually  ceased  to  be  a  going  concern,  but  was 
still  In  the  possession  and  control  of  all  of 
Its  property,  but  contemplated  making  a  vol- 
untary assignment  for  the  benefit  of  its  cred- 
itors. On  the  said  6th  day  of  August  at  ita 
office  at  Cincinnati,  Ohio,  In  order  to  secure 
the  payment  of  the  notes  held  by  Straaburger 
and  Levi  for  the  money  loaned,  the  com- 
pany, by  order  of  its  board  of  directors,  exe- 
cuted to  each  of  these  two  creditors  a  mort- 
gage upon  its  real  estate  on  which  its  mills 
and  shops  were  situated,  in  Lawrenceburg, 
Dearborn  county,  Ind.  These  mortgages 
were  in  accordance  with  theform  prescribed 
by  the  laws  of  Indiana,  and  were  duly  re- 
corded, after  their  execution  and  aclinowl- 
edgment  In  the  recorder's  office  of  said 
Dearborn  county,  on  said  6th  day  of  August 
1895.  On  the  same  day,  after  the  execution 
of  these  mortgages,  this  company,  under  the 
Insolvent  laws  of  the  state  of  Ohlo^  made 
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what  purported  to  be  a  voluntary  asstg^n- 
ment  to  Edwin  M.  Lee,  as  its  assignee,  of  all 
of  its  property.  It  also  on  the  same  day  ex- 
ecuted a  special  deed  of  conveyance,  where- 
in It  was  recited  that  the  said  company  con- 
veyed and  warranted  to  Edwin  M.  Lee  its 
real  estate  (describing  it),  situated  In  Law- 
renceburg,  Dearborn  county,  Ind.,  to  be  held 
by  him  in  trust  for  the  benefit  of  its  cred- 
itors; the  real  estate  described  in  this  latter 
deed  being  the  same  which  the  company  had 
previously  mortgaged  to  Strasburger  and 
Levi.  On  February  22,  1896,  In  an  action  In- 
stituted by  certain  creditors  of  this  company 
in  the  circuit  court  of  Dearborn  county,  Ind., 
appellee,  Lee,  was  by  said  court  appointed 
receiver  of  the  said  Insolvent  company,  and 
duly  qualified  as  such;  and  thereupon,  by. 
permission  of  that  court,  he  instituted  this 
action  therein,  making  Strasburger  (then  in 
life)  and  Levi,  together  with  the  said  G.  Y. 
Roots  Company  and  its  said  assignee  under 
Its  general  and  special  assignments,  parties 
defendant  to  the  action.  The  receiver  by  his 
action  invoked  the  Judgment  of  the  court  in 
bis  favor  as  follows:  First;  to  set  aside  the 
mortgages  executed  by  the  said  company  on 
August  6,  1885,  to  Strasburger  and  Levi; 
second,  to  set  aside  and  have  declared  null 
and  void  the  two  assignment  deeds  hereto- 
fore mentioned,  made  by  the  company  on 
the  said  6th  day  of  August,  so  far  as  the 
same,  or  either  of  them,  sought  to  assign  or 
transfer  the  property  of  the  company  sit- 
uated in  Dearborn  county,  Ind.;  third,  that 
the  court  order  the  said  Dearborn  coun^ 
real  estate  sold,  freed  from  the  said  mort- 
gage liens,  and,  In  the  event  the  said  liens 
should  be  held  valid,  that  the  same  attach 
to  the  proceeds  arising  out  of  the  sale  of 
the  said  mortgaged  premises,  etc.  All  the 
parties  appeared  to  this  action  and  filed  their 
answers  thereto,  and  the  matters  and  things 
involved  under  the  issues  so  Joined  were  sub- 
mitted to  the  court  for  its  Judgment.  The 
only  qaestlon,  however,  which  the  court  ad- 
judicated upon  this  complaint  of  the  receiver, 
was  that  which  related  to  the  validity  of  the 
deeds  of  assignment,  so  far  as  the  same  af- 
fected the  property  situated  in  Dearborn 
county,  Ind.,  and  embraced  in  the  mortgages 
of  Strasburger  and  Levi.  Upon  this  question 
the  court  found  and  adjudged  that  the  said 
deeds  of  assignment  were  Invalid,  and  did 
not  convey  any  right,  title,  or  Interest  to  the 
assignee  in  or  to  the  property  of  the  com- 
pany situated  In  Dearborn  county,  Ind.,  and 
further  decreed  that  the  said  deeds  of  as- 
signment be  set  aside  and  held  for  nangbt, 
and  that  the  title  to  the  said  property  be 
held  to  be  as  fuUy  and  effectually  In  said 
company  at  the  time  of  the  appointment  of 
the  receiver  by  the  Dearborn  circuit  court  as 
If  such  deeds  of  assignment  had  not  been 
made.  After  the  rendition  of  this  Judgment, 
Strasburger  and  Levi  each  filed  a  cross  com- 
plaint In  the  aald  action  against  the  receiver, 
wherein  they  set  up  the  notes  which  each 


held  against  the  said  Boots  Company,  and 
also  the  mortgage  executed  by  It  to  each  of 
the  cross  complainants  on  the  6th  day  of 
August,  1895,  to  secure  the  payment  of  said 
Indebtedness.  The  relief  which  each  sought 
by  their  respective  cross  complaints  was  to 
enforce  the  mortgage  lien  against  the  pro- 
ceeds arising  out  of  the  sale  by  the  receiver 
of  the  mortgaged  premises,  and  each  cross 
complainant  prayed  that  the  respective  lien 
of  each  under  his  mortgage  be  protected  by 
the  court  In  the  distribution  of  the  proceeds 
arising  out  of  the  sale  of  the  said  mortgaged 
premises.  After  the  filing  of  bis  cross  com- 
plaint Samuel  Strasburger  died,  and  appel- 
lant Nathan,  as  his  executor,  was  substituted 
as  a  party  In  his  place  and  stead.  The  re- 
ceiver then  filed  his  answer  to  each  of  these 
cross  complaints, .  -^hereby  he  sought  to  de- 
feat the  mortgages,  and  have  them  adjudg- 
ed Invalid  by  the  court,  upon  the  grounds 
that  they  were  each  executed  by  the  said 
company  as  a  preference  to  said  complain- 
ants at  a  time  when  the  company  had  be- 
come Insolvent  and  bad  decided  to  make  an 
assignment  of  Its  property  for  the  benefit 
of  Its  creditors,  and  that,  therefore,  by  the 
laws  of  Ohio,  under  which  the  company  had 
been  Incorporated,  as  construed  by  the  su- 
preme court  of  that  state,  It  was  forbidden, 
under  the  circumstances,  to  execute  the  mort- 
gages in  controversy;  and  the  prayer  was 
that  each  of  these  instruments  be  declared 
Invalid,  and  that  the  cross  complainants  take 
nothing  thereimder.  The  answer  of  the  re- 
ceiver to  each  of  the  cross  complaints  was 
held  sufficient  upon  demurrer,  and  the  said 
complainants  replied  by  the  general  denial; 
and,  the  cause  being  at  Issue  between  the 
said  parties,  it  was  submitted  to  the  court 
for  trial,  and  upon  the  evidence  the  court 
found  for  the  receiver  upon  the  Issues  Joined 
upon  the  cross  complaints  of  Strasburger 
and  Levi,  to  the  efTect  that  tiie  mortgages 
In  controversy  were  invalid,  and  did  not  con- 
stitute a  lien  upon  the  real  estate  therein  de- 
scribed, nor  a  valid  charge  against  the  pro- 
ceeds arising  out  of  the  sale  of  the  mort- 
gaged premises;  and,  over  the  separate  mo- 
tions of  appellants  for  a  new  trial,  wherein 
they  each  assigned,  among  others,  as  reasons 
therefor,  that  the  finding  of  the  court  was 
contrary  to  law,  and  also  contrary  to  the 
evidence,  the  court  adjudged  and  decreed 
the  mortgages  to  be  invalid,  and  that  they 
be  set  aside  and  held  for  naught. 

From  this  Judgment  appellants  have  ap- 
pealed to  this  court,  and  their  separate  as- 
signments of  error  call  In  question  the  rul- 
ing of  the  court  upon  the  demurrers  to  the 
answer  of  appellee  to  the  cross  complaints, 
and  also  the  overrultaig  of  their  respective 
motions  for  a  new  trial.  The  evidence  Is  in 
the  record,  and  it  discloses,  among  others,  the 
facts  heretofore  stated.  What  might  be  de- 
nominated the  charter  of  the  corporation  Id 
question,  or,  rather,  ttf  governing  laws  of 
the  state  of  Ohio  relative  to  the  creatkm  of 
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corporations,  under  whicli  this  company 
seems  to  have  been  incorporated  and  con- 
trolled, were  Introduced  In  evidence  by  the 
appellee.  In  addition  to  these  statutes,  the 
opinion  of  the  supreme  court  of  that  state  In 
the  case  of  Rouse  v.  Bank,  decided  June  18, , 
1889,  and  reported  In  46  Ohio  St,  at  page 
493,  22  X.  E.  293,  was  given  in  evidence  upon 
the  trial  by  the  appellee.  The  holding  of  the 
supreme  court  of  Ohio  hi  that  appeal  was  to 
the  effect  that  a  corporation  organized  for 
profit  under  the  laws  of  Ohio,  after  it  had  be- 
come Insolvent  and  had  ceased  to  prosecute 
the  object  for  which  it  was  created,  could 
not,  by  giving  some  of  its  creditors  mort- 
gages upon  its  corporate  property  to  secure 
the  payment  of  antecedent  debts,  create  a 
valid  preference  In  their  favor  over  other 
creditors  of  the  huolvent  corporation,  or  over 
a  general  assignment  thereafter  made  by 
such  corporation  for  the  boiefit  of  Its  cred- 
itors. The  contention  of  counsel  for  appel- 
lee, In  the  main,  is  that,  'as  the  G.  Y.  Roots 
Company  was  an  Ohio  corporation,  It  was 
governed  by  the  laws  of  that  state;  that  the 
laws  of  Ohio  prohibited  it  from  executing  the 
mortgages  to  appellants,  under  the  clrcnm' 
stances,  as  It  did;  and  that  these  laws  must 
be  given  force  and  effect  by  the  courts  of 
Indiana.  Hence  It  is  insisted  that  the  right 
of  appellants  to  enforce  the  mortgages  hi  dis- 
pute was  pn^ierly  denied  by  the  lower  court 
The  question,  as  counsel  for  appellee  pro- 
pounded it,  is,  can  this  foreign  corporation 
prefer  appellants,  in  the  execution  of  these 
mortgages,  over  its  other  creditors,  when  its 
right  to  do  80  is  dmled  by  the  laws  of  Its 
domicile,  and  where,  as  In  this  case,  the  per- 
sons seeking  to  enforce  their  rights  under  the 
preference  given  are  citizens  of  the  same 
state  imder  whose  laws  the  corporation  was 
created?  Reduced  to  a  single  or  simple  prop- 
osition, the  contention  of  counsel  for  appel- 
lee Is  that  these  mortgages  were  executed  In 
violation  of  the  charter  of  the  company  or 
governing  laws  of  Ohio  relative  to  corpora- 
tions like  the  one  in  controversy,  as  such 
charter  or  laws  have  been  construed  <«  In- 
terpreted by  the  supreme  court  of  that  state 
In  its  decision  in  the  case  of  Rouse  v.  Bank, 
supra,  and  that  the  decision  of  the  court  in 
that  case  is  as  operative  and  controlling,  un- 
der the  circumstances,  In  Indiana  as  it  is  in 
Ohio,  and  that  the  rules  of  comity  required 
the  Dearborn  circuit  court  to  accept  the  prin- 
ciple or  rule  therein  asserted  as  controlling 
upon  It,  and  by  reason  thereof  adjudge,  im- 
der the  facts,  the  mortgages  in  controversy 
to  be  invalid,  and  deny  appellants'  right  to 
enforce  them. 

Counsel  for  the  respective  parties  in  this 
appeal  have  favored  us  with  able  and  elalx)- 
rate  briefs,  in  which  they  have  cited  numer- 
ous authorities  which,  as  It  is  insisted,  sup- 
port the  proposition  which  each  advances.  It 
would,  however,  unnecessarily  extend  tbis 
opinion,  were  we  to  review  or  comment  upon 
all  of  the  cases  referred  to.    Hence  we  con- 


tent ourselves  with  such  authorities  as  sup- 
port the  principles  which  in  our  opinion  are 
controlling  upon  the  questions  involved  in 
this  cause. 

It  Is  a  well-affirmed  general  rule  that  the 
laws  of  a  sister  state,  which  either  give  <xc 
deny  the  power  to  contract  have  no  extra- 
territorial force  or  effect  where  the  particu- 
lar contract  involved  relates  to  the  convey- 
ance or  incumbrance  of  lands  situated  in  an- 
other state  or  Jurisdiction.  Cochran  v.  Ben- 
ton, 126  Ind.  58,  25  X.  E.  870,  and  authorities 
there  cited.  Such  conveyances  or  incum- 
brances are  considered  as  being  governed  by 
the  law  of  the  situs  of  the  realty,  and  all 
questions  relating  to  the  validity  thereof  are 
to  be  determined  according  to  that  law,  and 
not  according  to  the  law  of  the  place  of  the 
contract  or  of  the  domicile  of  the  contracting 
parties.  6  Thomp.  Corp.  {  7721;  Jones, 
Mortg.  S  823;  Whart  Confl.  liiws,  H  278, 
274;  Boehme  v.  RaU,  51  N.  J.  Eq.  541,  26 
Atl.  832,  and  authorities  there  cited.  Anoth- 
er rule  is  that  it  is  the  restrictions  or  prohibi- 
tions contained  in  the  charter  of  a  foreign 
corporation,  or  those  of  the  governing  laws  of 
the  state  where  It  Is  organized.  In  relation 
thereto,  which  follow  It  into  another  state. 
It  is  such  restrictions  or  prohibitions,  as  a 
general  principle,  and  these  alone,  which,  un- 
der the  rules  of  comity,  are  recognized  and 
enforced  In  other  Jurisdictions,  and  not  the 
general  legislation  or  Judicial  decisions  of 
the  state  in  which  such  corporation  Is  organ- 
ized. The  general  laws,  regulations,  or  de- 
cisions of  the  courts  of  a  sister  state  are  con- 
trolling only  within  its  own  limits,  and  such 
state  has  no  power  to  give  them  force  or 
effect  in  other  Jurisdictions.  2  Mor.  Corp.  f 
967;  Warren  v.  Bank,  149  Hi.  9,  38  N.  E.  122, 
and  cases  there  cited;  Boehme  v.  RaU,  supra; 
Borton  v.  Brines-Chase  Co.,  175  Pa.  St.  209, 
34  Atl.  507.  We  have  examined  the  statutes 
of  Ohio,  Introduced  in  evidence,  which  relate 
to  corporations  organized  thereunder,  and 
we  discover  nothing  therein  which  can  be 
said  to  forbid  or  prohibit  an  Insolvent  corpo- 
ration of  that  state  from  mortgaging  its  cor- 
porate property  or  assets  to  secure  a  bona 
fide  antecedent  indebtedness  of  its  own,  and 
thereby  prefer  one  or  more  of  Its  creditors 
over  others.  If  it  appeared  In  this  case  that 
the  mortgages  In  question  were  executed  in 
violation  of  the  express  provisions  of  any  of 
these  statutes,  or  that  the  power  or  right  of 
the  company  to  execute  the  mcnrtgages  de- 
pended upon  a  construction  placed  upon  a 
statute  of  that  state  by  its  highest  court, 
quite  a  different  question  would  be  presented 
for  our  decision. 

That  an  Insolvent  corporation,  in  like  man- 
ner as  an  Insolvent  natural  person,  may,  at 
common  law,  execute  a  mortgage  upon  its 
property  to  some  of  Its  creditors,  and  there- 
by create  a  preference,  is  a  well-settled  prop- 
osition. See  2  Cook,  Stock,  Stockh.  &  Corp. 
Law,  S  779;  Aug.  &  A.  Corp.  p.  168,  S  187; 
2  Mor.  Corp.  i  802;   1  Beach,  Corp.  |  858; 
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Levering  t.  Blmel,  146  Ind.  645,  46  N.  E.  776. 
Blackatone,  in  his  Commentaries,  asserts  that 
it  is  necessarily  and  inseparably  incident  to 
every  corporation  aggregate  that  it  has  the 
power  to  sue  or  be  sued,  implead  or  be  im- 
pleaded, grant  or  receive  by  Its  corporate 
name,  and  do  all  other  acts  as  may  a  natural 
person.  1  Bl.  Oomm.  (Oooley's  Ed.)  *476.  In 
2  Cook,  Stock,  Stockh.  &  Corp.  Law,  {  891,  it 
Is  said:  "Corporations,  unless  restricted  by 
their  charters  or  by  general  statutes,  may 
make  assignments  for  the  benefit  of  cred- 
itors to  the  same  extent  that  individuals 
may.  In  making  the  assig^nment,  the  corpo- 
ration may  make  preferences  for  one  or  more 
creditors  over  others,  or  of  one  class  of  cred- 
itors over  other  classes.  A  preference  by  the 
directors  of  themselves  is  generally  held  to  be 
fraudulent"  By  section  6098,  Bums'  Rev.  St. 
1804  (section  3879,  Rev.  St  1881),  the  legis- 
lature of  this  state  has  removed  all  doubt  as 
to  the  right  or  power  of  a  foreign  corpora- 
tion, organized  for  a  like  purpose  as  the  one 
in  this  case,  to  acquire  lands  in  this  state  and 
mortgage  the  same.  This  statute  Is  an  af- 
firmative permission  by  the  state  to  foreign 
corporations,  organized  for  manufacturing 
and  mining  purposes,  to  purchase  and  hold 
real  property  In  this  state  for  the  purpose  of 
its  business,  and  to  convey  or  mortgage  the 
same,  as  corporations  of  this  state,  organized 
for  similar  purposes,  may  do.  It  is  true  that 
this  statute  is  not  intended  to  confer  any 
power  or  right  upon  a  foreign  corporation 
which  is  denied  to  it  by  its  charter,  or  the 
governing  laws  of  the  place  of  its  organizsc 
tion  and  domicile.  As  to  the  rights  mention- 
ed In  the  statute  cited,  it  Is  simply  permissive, 
and  may  be  said  to  be  but  a  recognition  of 
the  rules  of  comity  existing  between  sister 
states.  Tliere  is  no  question  but  what  the 
indebtedness  secured  by  these  mortgages  is 
a  legitimate  and  bona  fide  one  In  all  respects, 
and  is  such  as  the  company  was  fully  au- 
thorized, imder  the  laws  of  Ohio,  to  contract 
or  incur.  Neither  can  it  be  said  that  a  pref- 
erence created  thereby  In  favor  of  Stras- 
burger  and  Levi  was  a  part  of  the  assign- 
ment made  by  the  company  on  August  6, 
1885.  That  assignment,  as  we  have  seen, 
was  adjudged  by  the  lower  court  to  be  in- 
valid and  of  no  effect  so  far  as  it  attempted 
to  assign  or  transfer  property  owned  by  the 
company  situated  In  Dearborn  county,  Ind.; 
and  the  mortgaged  premises  apparently  re- 
mained under  the  dominion  of  the  company, 
after  the  execution  of  the  mortgages,  for  a 
period  of  over  six  months,  until  the  appoint- 
ment of  the  receiver  by  the  Dearborn  circuit 
court  on  February  22,  1896. 

The  power  of  this  corporation,  under  the 
circumstances,  to  make  the  mortgages,  and 
thereby  prefer  these  creditors  over  others,  is 
not  prohibited,  as  we  have  seen,  by  the  stat- 
utes of  Its  own  state;  neither  is  It  denied 
by  the  rales  of  the  common  law  or  the  laws 
of  this  state.  The  situs  of  the  mortgaged 
premises  being  In  Indiana,  It  la  evident,  under 


the  drcmnstances,  that  the  parties  to  the 
mortgages  at  the  time  of  their  execution  must 
have  contemplated  their  enforcement  if  nec- 
essary, in  the  courts  of  this  state.  If  these 
mortgages  are  to  be  adjudged  invalid,  and 
,  the  right  of  appellants  to  enforce  them  de- 
nied, by  the  courts  of  this  state,  these  re- 
sults must  follow  by  virtue  of  the  rule  an- 
nounced and  adopted  by  the  supreme  coiirt 
of  Ohio  in  Rouse  v.  Bank,  Bxtpoi.  In  fbmt 
decision  the  court  did  not  construe  or  inter- 
pret any  statute  of  that  state  in  relation  to 
the  execution  of  a  mortgage  by  an  insolvent 
corporation.  The  court  therein  expressly  rec- 
ognizes the  fact  that  dedslona  of  the  higher 
courts  of  other  JurlsdlctlonB  are  conflicting  in 
respect  to  the  question  In  dispute  in  tliat  fu>- 
peal;  and  the  court  expressly  admits  that  It 
Is  one  of  first  impiesidon,  so  far  as  that  court 
is  concerned,  and  therefore.  It  Is  said,  that  It 
Is  at  liberty  to  adopt  the  rule  which  in  its 
Judgment  best  coincides  with  Justice  and 
right.  The  rule  adopted  by  the  court  in  the 
case  in  question,  and  the  one  which  controlled 
the  question  therein  Involved,  is  but  an  ai>- 
pllcatlon  of  the  equitable  principle  which 
arises  out  of  what  is  denominated  the  "trust- 
fund  doctrine."  The  foundation  upon  which 
this  rule  or  doctrine,  as  recognized  in  the 
Rouse  Case,  and  which  now  prevails  in  Ohio 
and  other  states,  is  said  to  rest  is  that  the 
assets  or  property  of  a  corporation,  when  it 
becomes  insolvent  and  has  ceased  to  be  a 
going  concern,  eo  instante  become  a  trust 
fund  for  the  benefit  of  its  creditors,  and,  un- 
der the  circumstances.  Its  officers,  being  trus- 
tees for  all  of  its  creditors,  cannot  lawfully 
dispose  of  or  incumber  the  property  otherwise 
than  for  the  equal  benefit  of  all  of  its  cred- 
itors. This  doctrine  or  nde  does  not  prevail 
in  tills  Jurisdiction,  and  this  court  has  de- 
clined to  accept  or  enforce  It  See  Henderson 
V.  Trust  Go.  143  Ind.  661,  40  N.  E.  516; 
First  Nat  Bank  v.  Dovetail  Body  &  Gear 
Co.,  143  Ind.  534,  42  N.  E.  924;  Levering  v. 
Bimel,  supra;  First  Nat  Bank  v.  Dovetail 
Body  &  Gear  Co.,  143  lod.  650,  40  N.  E.  810. 
In  the  case  last  cited,  on  page  563  of  the 
opinion,  143  Ind.,  and  page  811,  40  N.  B.,  this 
court  said:  "The  expression  that  the  "prop- 
erty of  a  corporation  constitutes  a  trust  fund' 
for  its  creditors  only  means  that  when  the 
corporation  is  insolvent  and  a  cotut  of  equity 
has  taken  possession  of  Its  assets  for  admin- 
istration, such  assets  must  be  appropriated  to 
the  payment  of  its  debts,  before  distribution 
to  its  stockholders;  but,  as  between  the  cor- 
poration itself  and  Its  creditors,  the  corpora- 
tion does  not  hold  Its  property  in  trust  or 
subject  to  a  lien  In  favor  of  the  creditors,  in 
any  other  sense  than  does  an  Individual 
debtor."  In  the  appeal  of  Levering  v.  Blmel, 
on  page  553  of  the  opinion,  146  Ind.,  and 
page  778,  45  N.  E.,  we  said:  "As  between 
the  cort)oration  and  its  creditors,  it  cannot  In 
reason,  be  said  that  the  relation  is  anything 
more  than  that  of  debtor  and  creditor.  The 
relation  of  trustee  and  cesttii  que  trust  does 
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not  exist,  80  as  to  create  a  lien  npon  its  as- 
sets In  favor  of  the  creditor,  in  any  other 
sense  than  applies  to  an  Individual  debtor." 

While  the  decision  of  the  Ohio  court  In  the 
case  In  controversy  Is  controlling  In  that  Juris- 
diction upon  like  questions,  when  presented, 
it,  as  we  have  seen,  can  have  no  extraterri- 
torial effect  It  has  merely  a  local  applica- 
tion, and  the  courts  of  this  state  are  not  re- 
quired to  follow  it,  and  by  reason  thereof  de- 
clare Invalid  the  mortgages  in  dispute,  and 
deny  appellants'  right  to  enforce  them.  In 
addition  to  the  authorities  heretofore  clt£4  on 
this  point,  see  Rhawn  v.  Pe^ce,  110  111.  350. 
While  we  may  and  do  yield  great  respect  to 
the  decisions  of  the  supreme  court  of  Ohio, 
still  we  are  not  bound  to  accept  them  as 
governing  us  in  the  administration  and  ap- 
plication of  legal  or  equitable  principles.  It 
Is  true  that  the  construction  placed  upon  a 
statutory  law  by  the  courts  of  its  own  state 
will,  by  virtue  of  the  rules  of  comity,  be  fol- 
lowed by  the  courts  of  a  sister  state  In  cases 
in  which  such  statute  may  be  involved;  but, 
as  heretofore  stated,  the  construction  of  a 
statute  was-  not  involved  in  the  Rouse  Case, 
but  the  question  presented  to  the  court  in  that 
appeal  depended  for  Its  solution  upon  the 
view  whld)  the  court  might  take  In  regard 
to  the  equitable  rule  or  trust-fund  doctrine. 
It  is  certainly  manifest  and  wdl  supported 
by  authority  that  neither  the  principles  of 
equity  nor  the  common  law,  as  they  may 
be  expounded  by  the  supreme  court  of  Ohio, 
are  binding  upon  this  court;  but,  in  the  ad- 
ministration of  Justice,  we  must  adhere  to 
and  follow  our  own  decisions  or  precedents 
In  which  such  principles  are  exposed  or  ex- 
pounded,—so  far,  at  least,  as  we  consider 
such  decisions  sound  and  correct  This  rule 
is  well  affirmed  by  the  courts  of  other  states. 
St  Nicholas  Bank  v.  State  Nat  Bank,  128 
N.  T.  26,  27  N.  E.  849,  and  cases  there  dted. 

The  fact  that  the  creditors  in  this  cause  are 
nonresidents  of  this  state,  and  citizens  of  the 
state  of  Ohio,  can  exert  no  Influence  over  the 
question  as  here  presented.  By  the  rule  ap- 
proved by  this  court  in  Catlln  v.  Silver-Plate 
Oo.,  123  Ind.  477,  24  N.  E.  260,  it  is  asserted 
that  when  a  citizen  of  another  state  Is  once 
properly  in  court,  and  accepted  as  a  suitor, 
neither  the  law,  nor  the  court  administering 
the  law,  will  admit  any  distinction  between 
such  a  suitor  and  one  who  is  a  resident  or  a 
citizen  of  Its  own  state.  "Before  the  law 
and  Its  tribunals,  there  can  be  no  preference 
of  one  over  the  other." 

Tested  by  the  rules  prevailing  In  this  state, 
as  expounded  and  settled  by  our  own  deci- 
sions, rdative  to  the  validity  of  mortgages 
given  in  good  faith  by  an  insolvent  corpora- 
tion upon  its  corporate  property  to  secure  a 
bona  flde  antecedent  Indebtedness,  we  are 
constrained,  under  the  facts,  to  uphold  the 
validity  of  the  mortgages  in  controversy. 
Under  the  evidence,  the  Judgment  of  the 
lower  court  ought  to  have  been  In  favor  of 
appellants  npon  the  issues  tendered  by  the 


cross  complaints.  The  Judgment  rendered  by 
the  trial  court  in  favor  of  appellee  npon  the 
issues  Joined  upon  appellants'  crosq  com- 
plaints Is  therefore  reversed,  and  the  cause 
is  remanded  to  the  lower  court  with  instruc- 
tions to  grant  appellants  a  new  trial,  and  for 
further  proceedhigs  not  inconsistent  with  this 
opinion. 

BAKER,   J.,   did   not  participate   In  this 
decision. 


(152  Ind.  197) 

INDIANA  MUT.  BUILDING  &  LOAN 

ASS'N  V.  PLANK  et  al. 

(Supreme  Court  of  Indiana.    Feb.  21, 1889.) 

Pi.BADiiie  — SuvviciisoT  —  Exhibits  —  Bcildiho 

axa  loax    assooiations  — iiien  oh 

Stock  -Fokkcloscrb. 

1.  An  exhibit  that  is  not  the  foundation  of  an 
action  cannot  be  considered  in  determinine  the 
sttffidency  of  a  pleading  with  which  it  is  filed. 

2.  A  rait  by  a  building  and  loan  association 
to  foreclose  a  mortgage,  and  to  enforce  a  lien  on 
shares  of  stock  of  the  mortgagor  given  as  col- 
lateral secnrity  to  the  moitgage,  is  not  an  action 
on  the  certificate,  within  Bums'  Rev.  St  1894, 
i  305  (Homer's  Rev.  St  1897,  8  382),  requiring 
the  filing  of  a  copy  of  a  written  instrument  with 
any  pleading  founded  thereon,  and  hence  such 
certificate,  when  filed  with  the  complaint,  will 
not  be  considered  in  determining  the  sufficiency 
of  the  complaint 

Appeal  from  drcnlt  court,  Fulton  county: 
A.  G.  Capron,  Judge. 

Action  by  the  Indiana  Mutual  Building  A 
Loan  Association  against  Mary  B.  Plank  and 
others.  From  an  order  sustaining  a  demnr- 
rer  to  the  c<Mnplalnt  plalntltt  appeals.  Re- 
versed. 

McBride  &  Deimy,  Essick  &  Mitzler,  and 
Elliott  &  Elliott,  for  appellant  Bolman  & 
Stephenson,  for  appeUees. 

MONKS,  0.  J.  This  action  was  brought 
by  appellant  against  appellees  to  recover 
Judgmoit  upon  a  note  executed  by  them,  to 
foreclose  a  mortgage  executed  by  appellees 
to  secure  said  note,  and  to  enforce  a  lien  on 
11  shares  of  stock  of  appellant  corporation, 
pledged  as  collateral  security  to  secure  said 
note.  A  demurrer  for  want  of  facts  was  sus- 
tained to  the  complaint  and,  appellant  refus- 
ing to  plead  further.  Judgment  was  rendered 
in  favor  of  appellees.  The  ruling  of  the 
court  upon  said  demurrer  is  the  only  error  as- 
signed. It  Is  not  claimed  by  appellees  that 
the  complaint,  when  considered  in  connection 
with  the  note  and  mortgage  filed  therewith 
as  exhibits,  is  Insufficient  They  insist,  how- 
ever, that  the  provisions  of  said  certificate 
of  stock  filed  as  an  exhibit  control  the  alle- 
gations In  the  complaint,  and  that,  when  said 
certificate  is  considered  in  connection  with 
the  other  exhibits,  as  a  part  of  the  com- 
plahit.  It  Is  not  sufficient  and  the  court  did 
not  err  In  sustaining  the  demurrer  thereto. 
It  Is  true,  as  insisted  by  appellees,  that  when 
the  allegations  of  a  pleading  vary  from  the 
provisions  of  the  Instrument  which  Is  the 
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foundation  of  tbe  action,  the  provisions  of 
said  Instmment  control,  and  such  allegatlonB 
will  be  disregarded.  Deposit  Ck>.  t.  Lackey, 
149  Ind.  10,  14,  48  N.  E.  2M,  and  cases  cited. 
If,  however,  an  exhibit  is  filed  with  a  plead- 
ing which  !s  not  the  foundation  thereof,  the 
same  cannot  be  considered  in  determining  the 
sufficiency  of  such  pleading,  but  must  be 
disregarded.    Dudley  v.  Pigg,  149  Ind.  383, 

364,  48  N.  E.  642,  and  cases  cited;  Fitch  v. 
ByaU,  149  Ind.  654,  567,  49  N.  E.  455;  Gum- 
Elastic  Roofing  Co.  V.  Mexico  Pub.  Co.,  140 
Ind.  158-161,  39  N.  E.  443,  and  cases  cited; 
Newman  v.  Association,  97  Ind.  295-297,  and 
cases  cited.  Copies  of  the  note  and  mortgage 
sued  upon  were  filed  with  the  complaint  as 
exhibits.  It  is  provided  in  said  notes  that 
certificate  No.  1,474,  for  11  shares  of  the 
capital  stock'  in  appellant  corporation,  held 
and  owned  by  appellee  Mary  B.  Plank,  are 
transferred  and  pledged  to  appellant  as  col- 
lateral security  for  said  note  and  mortgage. 
A  copy  of  said  certificate  of  stock  Is  also  filed 
with  the  complaint  as  an  exhibit  It  is  al- 
leged la  the  complaint  that  certificate  No. 
1,474,  for  11  shares  of  stock  of  said  associ- 
ation, held  and  owned  by  appellee  Mary  B. 
Plank,  were  transferred  and  pledged  to  ap- 
pellant as  collateral  security,  to  secure  said 
note  and  mortgage.  Said  assignment  was 
contained  in  the  note.  The  complaint  clearly 
identified  the  shares  of  stock  against  which 
it  was  sought  to  enforce  the  lien.  It  is  evi- 
dent that  this  Is  not  an  action  on  the  certifi- 
cate of  stock,  within  the  meaning  of  section 

365,  Bums'  Rev.  St  1894  (sei:tIon  362,  Hom- 
er's Rev.  St  1897),  but  an  action  on  tbe  note 
and  mortgage,  and  to  enforce  a  lien  against 
said  shares  of  stock.  The  contract  sought  to 
be  enforced  as  to  the  stock  is  the  written 
assignment  thereof  as  collateral  security, 
which  is  contained  In  the  note  and  mortgage. 
The  shares  of  stock  described  in  tbe  written 
assignment  are  tbe  security,  just  as  the  real 
estate  described  in  the  mortg;age  is  tbe  secu- 
rity provided  by  that  Instrument  It  follows 
that  the  court  erred  in  sustaining  the  demur- 
rer to  the  complaint  Judgment  reversed, 
with  instructions  to  overrule  the  demurrer  to 
the  complaint 


(152  Ind.  199) 

ZIMMERMAN  et  al.  v.  MAKEPEACE. 

(Supreme'  Court  of  Indiana.    Feb.  21,  1890.) 

Courts  —  Injdsiction  —  Execotiok  —  Parties  — 

Trusts— Error — Waiver. 

1.  The  court  of  one  county  may  enjoin  the 
illegal  exercise  of  power  in  that  county  under 
an  execution  from  the  court  of  another  county. 

2.  Where  the  trustee  has  resigned,  and  the 
court  has  not  appointed  his  successor,  the  cestui 
que  trust  may  sue  to  protect  the  estate. 

3.  Where  an  execution  sale  might  becloud  the 
title  to  land,  equity  may  enjoin  it,  though  the 
sale  would  pass  no  title  to  the  purchaser. 

4.  Trustees  were  ro  pay  the  net  income  of 
devised  land  to  the  beneficiary  during  his  life, 
and  convey  the  fee  to  his  children  at  his  death; 
or  they  might  sell  absolutely,  and  account  for 
the  price  and  interest  in  the  same  way,  the  in- 


come being  intended  to  provide  for  tbe  support 
of  the  beneficiary  and  his  family.  ■HtU,  that 
the  beneficiary  had  no  interest  in  the  laml 
which  conid  be  sold  on  execution,  under  Rer. 
St  1881,  J  752  (Bums*  Rev.  St.  1894.  {  764; 
Homer's  Rev.  St.  1897,  g  752),  makine  any  in- 
terest in  lands  held  in  trust  for  or  to  the  nae  of 
another  liable  for  his  debts. 

5.  Error  in  refusing  to  dissolve  a  term-time 
interlocutory  order  is  waived  by  proceeding  to 
trial  on  the  merits,  since,  under  Rev.  St.  1881,  fl 
646,  647  (Burns'  Rev.  St.  1894,  {t  658,  «59: 
Homer's  Rev.  St  1897,  H  646,  64T),  no  appeii 
could  be  taken  from  it  after  the  term. 

Appeal  from  circuit  court  Delaware  comi- 
ty;  (jreorge  W.  Koons,  Judge. 

Bill  by  Allen  Q.  Makepeace  against  Cbrto- 
topher  Zimmerman  and  others.  There  was 
a  decree  for  complainant  and  defendants  ap- 
peal.   Affirmed; 

Howell  D.  Thompson,  for  appeUanta. 
Walker  &  Foster,  for  appellee. 

BAKER,  J.    Suit  for  injunction  to  restrain 
Zimmerman,  as  judgment  creditor,  and  Starr, 
as  sheriff  of  Delaware  county,  from  selUng 
land  on  execution  against  Makepeace,  issued 
from  the  Madison  circuit  court    The  com- 
plaint  exhibits    these    facts,    in   substance: 
Appellee's  mother,  Nancy  Mak^eace,  devis- 
ed the  undivided  half  of  her  lands  to  Alvlra. 
J.  Ck>rwin  and  John  E.  Corwln  in  fee  simple. 
In  trust  for  the  following  uses:    That  tbe 
land  be  kept  rented  by  the  trustees,  and  tlie 
annual  rents  and  profits  collected,  and,  after 
paying  taxes  and  other  necessary  expenses, 
paid  to  and  for  Allen  Q.  Makepeace,  annu- 
ally, and  as  soon  as  received  by  the  trustees, 
during  his  life;    and,  immediat^y  after  his 
death,  the  trustees  or  their  successor  shall 
convey  to  his  legitimate  children,  if  any  sur- 
vive him,  in  equal  proportions,  in  fee  simple, 
the  land  held  In  trust  and.  If  no  lawful  is- 
sue survive  blm,  to  Alvlra  J.  Corwln,  In  fee 
simple;  or,  If  the  trastees  shall  find,  in  their 
judgment  It  would  be  better  to  convert  the 
land  Into  personalty,  they  are  empowered  to 
do  so  at  any  kind  of  sale,  at  their  discretion, 
and  to  convey  It  in  fee  simple,  free  of  incum- 
brance, and  to  put  tbe  proceeds  at  Interest 
SQd  account  for  the  Interest  and  purchase 
money  In  the  same  manner  the  land  and  its 
rents  are  specified  to  go.    The  annual  pay- 
ments directed  to  be  made  to  and  for  Allen 
Q.  Makepeace  are  Intended  to  provide  for  his 
necessary  support  and  that  of  his  family, 
and,  should  he  be  of  dissolute  and  intem- 
perate habits,  or  from  other  causes  fail  to 
provide  for  his  family,  the  trustees  shall  ap- 
ply to  the  support  of  his  family  a  sufficient 
amount  out  of  the  same,  to  be  paid  him,  to 
provide    for    the    necessary    support   of   his 
family,  and  pay  him  only  the  overplus.    The 
Corwins  acted  as  trustees  till  June  11,  1891, 
when   the   Madison   circuit  court   appointed 
Dusang  as  their  successor.    Dusang  resigned 
his  trusteeship  on  June  25,  1896,  and  a  suc- 
cessor has  not  been  appointed.    While  Du- 
sang was  trustee,  the  trust  estate  was  set 
oft  In  severalty.    Zimmerman   recovered   a 
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money  judgment  against  Makepeace  In  the 
Madison  circuit  couft,  and  caused  execution 
to  Issue  to  the  sheriff  of  Delaware  county. 
Under  direction  of  Zimmerman,  the  aherUC 
levied  on  land  set  off  to  the  trustee  in  the 
partition  proceedings,  has  advertised  it  for 
sale,  and  will  proceed  unless  restrained.  The 
Joint  demurrer  of  appellants,  and  the  sepa- 
rate demurrer  of  Zimmerman,  for  want  of 
facts,  were  overruled.  Appellants  Joined  in 
a  general  denial.  Zimmerman  answered  sep- 
arately, in  two  paragraphs,  the  first  purport- 
ing to  be  an  affirmative  answer,  the  second  a 
general  denial.  Demurrer  to  first  paragraph 
of  Zimmerman's  separate  answer  was  sus- 
tained. Temporary  injunction  pending  trial 
was  made  permanent,  on  final  decree.  Ap- 
pellants' Joint,  and  Zimmerman's  separate, 
motions  for  new  trial  were  overruled. 

The  first  assignment  challenges  the  Juris- 
diction of  the  Delaware  circuit  court  The 
argument  is  that  the  Delaware  circuit  court 
was  asked  to  nullify  the  final  process,  and 
thereby  impugn  the  Judgment  of  the  Madi- 
son drcnit  court  If  this  be  true,  the  decree 
is  erroneous.  Plunkett  v.  Black,  117  Ind.  14, 
19  N.  E.  537.  But  the  judgment  of  the  Mad- 
ison court  was  not  attacked;  nor  was  its 
final  process  sought  to  be  canceled.  The 
only  relief  invoked  was  the  granting  of  an 
injunction  to  restrain  an  illegal  exercise  of 
power  nndw  an  unquestioned  execution.  In 
affording  this  remedy,  a  court  of  equity  nec- 
essarily has  power  to  proceed  against  the 
holders  of  a  writ  of  another  court  Injunc- 
tions operate  in  personam.  The  Driaware 
circuit  court,  ajs  a  court  of  equity,  had  juris- 
diction of  the  subject-matter,  and  was  the 
proper  court  to  restrain  persons  in  Delaware 
county  from  beclouding  titles  in  Delaware 
county. 

The  second  assignment  Involves  the  suffi- 
ciency of  the  complaint  The  first  point 
concerns  appellee's  right  to  sue.  If  there 
was  a  trustee,  he  should  have  been  plaintiff. 
If  a  trustee  neglects  or  refuses  to  act,  the 
cestui  que  trust  may  protect  the  estate. 
Beach,  Trusts,  |  696.  In  this  case,  the  trus- 
tee had  resigned,  and  the  court  had  not  ap- 
pointed a  successor.  Appellee,  as  a  cestui  que 
trust  was  entitled  to  bring  this  suit  The 
second  point  questions  the  right  to  enjoin  an 
execution  sale  under  which  no  title  nor  right 
would  pass  to  the  purchaser.  The  conten- 
tion is  that  the  landowner  has  a  complete 
remedy  at  law.  The  Jurisdiction  of  equity 
to  enjoin  a  sale  that  would  be  fruitless  to  the 
Judgment  creditor,  and  might  cloud  and  com- 
plicate the  title.  Is  thoroughly  eatabliahed. 
Freem.  Bz'ns,  |  438;  Herm.  Ex'ns,  {  614; 
Beach,  InJ.  }  710;  High,  Inj.  §  372;  Davis 
V.  Clark,  26  Ind.  424;  Bank  v.  Deltch,  83 
Ind.  133;  Bishop  v.  Moorman,  06  Ind.  1; 
Scobey  v.  Walker,  114  Ind.  254,  15  N.  B.  674. 
The  third  point  goes  to  the  interest  of  ap- 
pellee In  the  land.  Appellee  sued  as  repre- 
sentative of  the  trust.  The  case  stands  as  if 
the  trustee  were  plaintiff.  Rev.  St  1881,  S 
S2N.E.-«3 


762  (Bums'  Rev.  St  18&4,  {  764;  Homer's  Rev. 
St  1807,  §  752),  provides:  "The  following  real 
estate  shall  be  liable  to  all  Judgments  and  at- 
tachments and  to  be  sold  on  execution  against 
the  debtor  owning  the  same  or  for  whose  use 
the  same  is  holden,  viz.:  •  •  •  Fourth. 
Lands,  or  any  estate  or  interest  therein, 
holden  by  any  one  in  trust  for  or  to  the  use 
of  another."  If  Makepeace,  in  his  Individual 
right,  has  no  estate  or  Interest  in  the  land 
held  in  trust,  it  becomes  unnecessary  to  de- 
termine what  equitable  estates  or  interests 
in  land  may  be  sold  on  execution,  or  to  at- 
tempt to  reconcile  the  decisions  in  Terrell  v. 
Prestel,  68  Ind.  86,  and  Maxwell  v.  Vaught, 
96  Ind.  136.  Under  the  will  of  Nancy  Make- 
peace, the  trustees  are  empowered,  at  any 
time  during  the  life  of  appellee,  at  their  dis- 
cretion, to  sell  the  land  and  give  the  pur- 
chaser the  full  title  the  testatrix  had.  If 
they  should  do  so,  the  proceeds  of  sale  must 
be  held  by  them  to  the  same  uses  for  wliich 
they  held  the  land;  if  they  should  not  they 
must  convey  the  full  title  to  the  children  of 
appellee  at  his  death.  It  is  manifest  that  a 
deed  by  appellee  of  any  estate  or  Interest  in 
the  land  could  not  prevent  the  trustees  from 
conveying  the  full  title.  If  the  trustees  con- 
veyed, appellee's  deed  could  give  the  gran- 
tee^ at  most  only  an  equitable  claim  upon 
the  trustees  to  account  to  him  for  the  use  of 
the  purchase  money,  agreeably  to  the  terms 
of  the  trust;  if  the  trustees  should  not  sell, 
appellee's  deed  would  not  give  the  grantee 
the  right  to  dispossess  the  trustees,  or  to  In- 
terfere with  their  control  of  the  land  in  any 
way.  The  grantee,  at  most,  could  only  call 
on  the  trustees,  after  they  had  received  the 
annual  rents  and  profits,  to  pay  him  the  un- 
certain amount,  if  any,  that  might  be  left 
after  they  had  paid  the  taxes  and  necessary 
expenses,  and  devoted  what  was  necessary, 
in  their  Judgment,  for  the  support  of  appel- 
lee's family;  that  is,  the  deed  could  amount 
to  nothing  beyond  an  equitable  assignment 
of  an  equitable  chose  in  action.  Appellee 
has  no  estate  or  Interest  in  the  trust  lands. 
Mcllvaine  t.  Smith,  42  Mo.  45,  97  Am.  Dec. 
2S6,  and  note,  pages  304-307;  Freem.  Ex'ns, 
fS  187,  188.  Whether  appellee  has  an  estate 
or  interest  in  the  body  of  the  trust  that  is 
alienable,  in  anticipation  of  the  yearly  pay- 
ments, does  not  arise  properly  in  this  record. 
Thompson  v.  Murphy,  10  Ind.  App.  464,  37 
N.  E.  1094;  Beach,  Trusts,  i  567. 

The  third  assignment  is  based  on  the  re- 
fusal to  dissolve  the  restraining  order.  This 
was  a  term-time  interlocutory  order.  No  ap- 
peal from  it  could  be  taken  after  the  term. 
Rev.  St  1881,  §§  646,  647  (Bums'  Rev.  St. 
1804,  §S  658,  659;  Horner's  Rev.  St.  1897,  H 
646,  647).  The  alleged  error  was  waived  by 
appellants  in  putting  the  cause  at  issue  and 
proceeding  to  trial  on  the  merits.  Becknell 
V.  Becknell,  110  Ind.  42,  10  N.  E.  414. 

The  fourth  assignment  presents  the  mo- 
tion for  a  new  trial.  Three  reasons  are  giv- 
en:   The  first,   that   the  Delaware   circuit 


Digitized  by 


Google 


994 


52  NORTHEASTERN  REPORTER. 


Ood. 


court  had  no  jurisdiction,  has  been  consid- 
ered. The  second  Is  that  the  finding  Is  not 
supported  by  sufficient  evidence.  Appellee's 
evidence  amply  covered  every  material  point; 
appellants  Introduced  none.  The  last  ground 
is  that  the  finding  is  contrary  to  law.  Un- 
der the  evidence,  the  law  could  permit  no 
other  finding.  Zimmerman  assigns  sepa- 
rately that  it  was  erroneous  to  sustain  a  de- 
murrer to  the  first  paragraph  of  his  separate 
answer.  This  paragraph  stated,  substan- 
tially, the  same  facts  set  forth  in  the  com- 
plaint, aud  thereupon  affirmed  that  Make- 
peace owned  the  land  in  fee  simple,  and  that 
the  sale  ought  to  proceed.  Clearly  bad.  De- 
cree affirmed. 


(21  Ind.  App.  (41) 

SLAUGHTER  v.  SLAUGHTER. 
(AiipeUate  Court  of  Indiana.     Feb.  24,  1809.) 

DBSOSNT  AKD    DiSTRIBUTtOS  —  AdVANCBUENTB  — 

Irtbbbst. 

1.  A  writing  acknowledged  the  receipt  of  $600 
by  a  son  from  his  father,  to  be  in  full  of  all 
claims  as  heir  against  the  latter's  estate.  The 
sum  was  to  bear  6  per  cent,  interest  from  date. 
■Held,  that  this  was  not  an  advancement  as  to 
the  interest,  and  the  father's  estate  could  re- 
cover it. 

2.  Under  Rev.  St  1876,  p.  601,  providing  that 
when  no  period  is  mentioned  for  wMch  interest 
is  to  be  calcniated  it  shall  be  deemed  to  be  by 
the  year,  annual  interest  was  meant  in  a  gen- 
eral agreement  to  pay  interest. 

Appeal  from  circuit  court,  Elkhart  county; 
Henry  D.  Wilson,  Judge. 

Actton  by  Solomon  E.  Slaughter,  executor 
of  the  wlU  of  Solomon  Slaughter,  against  John 
B.  Slaughter.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

W.  J.  Davis,  for  appellant.  Baker  &  Miller, 
for  appellee. 

BLACK,  0.  J.  The  court  below  held  each  of 
the  two  paragraphs  of  the  appellant's  com- 
plaint insufficient  on  demurrer.  In  the  first 
paragraph  It  was  shown  that  on  the  13th  of 
March,  1863,  at  the  city  of  Goshen,  Elkhart 
county,  Ind.,  the  appellee,  John  B.  Slaughter, 
executed  to  one  Solomon  Slaughter  an  agree- 
ment in  writing,  a  copy  of  which  was  set  out, 
as  follows:  "I,  John  Slaughter,  son  of  Solomon 
Slaughter,  of  Ravenna,  Ohio,  hereby  acknowl- 
edge the  receipt  of  five  hundred  dollars  this 
day  from  my  father,  Solomon  Slaughter;  and 
I  hereby  acknowledge  the  same  to  be  In  full  of 
all  claims  that  I  may  have  upon  my  father's 
estate  after  his  death,  as  one  of  his  heirs; 
and  I  hereby  stipulate  and  agree  not  to  set 
up  any  claim  us  heir  to  my  father's  estate 
after  the  decease  of  my  father;  and  1  hereby 
stipulate  and  agree  that  said  sum  of  five  hun- 
dred dollars  shall  bear  interest  at  six  per 
cent  from  this  date."  The  instrument  was 
witnessed  by  the  signature  and  seal  of  John 
B.  Slaughter,  and  bore  the  date  alleged.  It 
was  further  alleged  that  in  April,  1896,  said 
Solomon  Slaaghter  died,  at  Portage  county, 
Ohk>,  testate,  and  that  the  appellant  was  the 


duly  appointed  and  qualified  executor  of  tbe 
last  will  aud  of  the  estate  of  said  decedent; 
that  the  appellee  did  not  pay  any  part  of  the 
annual  Interest  on  said  sum  of  ^500,  "as  Dy 
him  agreed  to  be  paid,  to  said  Solomon 
Slaughter,  In  his  lifetime,  nor  has  be  paid  said 
annual  interest,  or  any  part  thereof,  to  tbis 
plaintiff,  as  executor  of  the  estate  of  said 
Solomon  Slaughter,  deceased,  though  often 
requested  so  to  do;  that  there  is  now  due 
plaintiff  from  defendant  the  sum  of  twelve 
hundred  dollars,  accrued  Interest,  as  afore- 
said. Wherefore,"  etc.  In  the  second  para- 
graph it  was  alleged  that  on  tbe  13tta  of 
March,  1863,  the  appellee  was  the  son  of  one 
Solomon  Slaughter,  and  resided  in  Goshen. 
Ind.;  that  on  said  day  the  appellee  proposed 
to  his  father  that,  if  the  latter  would  then 
advance  and  pay  the  former  the  sum  of  JfSOO, 
be,  as  one  of  the  children  and  heirs  of  said 
Solomon  Slaughter,  would  thereafter  make  no 
claim  for  any  further  sum  or  amount  from  the 
estate  of  his  father  at  his  death;  that  the 
appellee  proposed,  further,  to  his  said  tatber. 
as  an  Inducemoit  to  him  to  raise  for  and  pay 
to  the  appellee  said  sum  of  $500,  that  tbe 
appellee  would  pay  said  Solomon  Slaughter 
interest  on  said  sum  at  the  rate  of  6  per  cent 
per  annum  until  the  death  of  said  Solomon 
Slaughter;  that  the  latter  then  and  there  ac- 
cepted said  proposition  of  tbe  appellee,  and 
did  raise  for  and  pay  the  appellee  juld  nun, 
in  accordance  with  said  proposition;  tbat 
then  and  there  the  appellee,  to  evldKice  tbe 
terms  and  condition  of  his  said  proposition 
and  agreement,  at  Elkhart  county,  Ind.,  ex- 
ecuted to  said  Solomon  Slaughter  his  In- 
denture in  writing.  The  Instmment  la  set 
out,  being  the  same  as  Is  in  the  first  para- 
graph, tmd  the  remainder  of  the  second  para- 
graph is  like  the  closing  portion  ot  the  first 

It  Is  sought  to  enforce  this  instrument  as  a 
written  promise  to  pay  money;  not  to  repay 
the  sum  received  by  the  appellee,  as  ataown 
by  the  Instmment,  but  to  pay  the  Intereet 
which,  by  the  terms  of  the  writing,  tbat  sum 
was  to  bear.  It  is  sought  to  recover  tbis  in- 
terest as  a  part  of  the  assets  of  the  de- 
cedent's estate.  The  suit  is  brought  in  a 
court  of  this  state,  to  recover  upon  tbe  instm- 
ment executed  in  this  state,  as  a  promise  to 
pay  money  generally,  and  tbe  question  tor 
decision  is  whether  or  not  the  writing  should 
have  such  a  meaning  attributed  to  it  If  It 
ought  to  be  treated  as  evidencing  an  advance- 
ment merely,  both  as  to  the  amount  received 
by  the  son  from  tbe  father  and  as  to  tbe  In- 
terest mentioned.  It  cannot  be  regarded  aa 
evidencing  a  debt 

An  "advancement"  has  been  defined  aa  a 
giving  by  anticipation  of  the  whole  or  a  part 
of  what  it  is  supposed  a  child  will  be  entitled 
to  on  the  death  of  the  parent  making  tbe  ad- 
vancement. Dliiman  v.  Cox,  ^23  Ind.  440: 
Ruch  V.  Blery,  110  Ind.  444,  11  N.  E.  312; 
Daugherty  v.  Rogers,  119  Ind.  254,  20  N.  E. 
779.  In  Herkimer  v.  McGregor,  VM  Ind.  247, 
253,  25  N.  E.  146,  a  definition  in  a  text-book 
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is  quoted,  aa  follows:  "An  'advancement'  is 
au  Irrevocable  gift  by  a  parent,  who  after- 
wa^Js  dies  Intestate,  of  the  wbole  or  a  part 
of  what  It  Is  supposed  the  child  will  be  en- 
titled to  on  the  death  of  the  party  making  the 
advancement."  See,  also,  Osgood  v.  Breed's 
Heirs,  17  Mass.  356;  Miller's  Appeal,  »1  Fa. 
St  337.  In  Quarles  v.  Quarles,  4  Mass.  680, 
684,  It  was  said:  "What  could  be  more  ab- 
surd than  that  a  charge  or  memorandum  by 
the  Intestate  should  be  evidence  of  an  ad- 
vancement of  a  child,  while  a  solemn  ac- 
knowledgment by  his  Lthe  child's]  deed,  as  in 
tills  case,  should  not  be  at  all  admissible  for 
the  same  purpose?" 

In  the  case  at  bar  the  father  died  testate, 
and  the  appellant  sues  as  executor.  The  will 
is  not  before  us.  What  eftect,  if  any,  the  in- 
strument In  suit  should  have  in  connection 
with  any  of  the  provisions  of  the  will,  is  not 
to  be  decided  in  passing  upon  the  question  as 
to  the  sufficiency  of  the  complaint.  It  has 
been  held  that,  where  a  father  giving  mon- 
ey to  his  son  takes  the  latter's  note  for  its 
payment,  it  is  a  debt,  but  the  father  has  pow- 
er by  bis  will  to  torn  the  debt  into  an  ad- 
vancement Porter's  Appeal,  S>4  Pa.  St  332. 
The  will  could  not  make  an  advancement, 
Which  is  Irrevocable,  a  part  of  the  estate.  An 
advancement  made  In  the  lifetime  of  a  tes- 
tator forms  no  part  of  the  estate,  to  be  ad- 
ministered by  hla  executor.  It  cannot  be  re- 
sorted to  for  the  payment  of  debts,  and  the 
child  Advanced  cannot  be  compelled  to  refund 
for  any  purpose  connected  with  the  settle- 
ment of  the  estate.  It  cannot  be  recovered 
back  from  the  person  advanced,  even  for 
the  purpose  of  equalizing  legacies.  Black  v. 
Whitall,  9  N.  J.  Eq.  673.  Interest  is  not  charge- 
able ordinarily  upon  advancements.  Moale 
V.  Cutting,  69  Md.  610;  Black  v.  WbltaU,  su- 
pra. An  advancement  is  not  treated  as  bor- 
rowed capital,  drawing  Interest  Osgood  v. 
Breed's  Heirs,  supra.  One  of  the  incidents 
of  an  advancement  is  that  it  shall  be  valued 
as  of  the  date  at  which  the  child  received  the 
money.  Porter's  Appeal,  supra.  The  time 
when  an  advancement  is  to  be  considered  and 
settled  Is  after  the  death  of  the  ancestor,  re- 
gardless of  the  time  when  made.  Miller's 
Appeal,  supra.  Interest  is  not  cliargeable  on 
an  advancement  unless  there  be  clear  ex- 
pression that  it  shall  carry  interest.  An  ad- 
vancement Is  not  chargeable  with  interest, 
"unless,  perhaps,  when  expressly  given  and 
received  upon  such  terms."  Miller's  Appeal, 
supra.  See,  also,  Soberson  v.  Nail,  86  Tenn. 
124,  2  S.  W.  19;  Flckes  v.  Wireman,  2  Watts, 
314. 

In  determining  whether  the  writing  before 
us  should  be  construed  as  a  promise  to  pay 
the  interest  or  as  an  agreement  that  the  In- 
terest should  be  added  to.  the  sum  received 
and  the  amount  ebould  constitute  an  advance- 
ment it  is  not  necessary  to  decide  whether 
or  not  the  acknowledgment  of  the  money  re- 
ceived to  be  in  full  of  all  the  son's  claims  as 
an  beir,  and  the  stipulation  and  agreement  of 


the  son  not  to  set  up  any  dahn  as  heir,  could, 
under  any  circumstances.  Impose  upon  the  son 
any  binding  obligation.  Upon  that  subject 
the  authorities  are  couflictlng.  See  Needles 
V.  Needles,  7  Ohio  St  432;  Quarles  v.  Quarles, 
supra;  Stokesberry  v.  Reynolds,  67  Ind.  426; 
Bower  v.  Bower,  142  Ind.  194,  41  N.  EL  523; 
Binns  T.  Dazey,  147  Ind.  636,  44  N.  E.  644. 
Those  stipulations  In  relation  to  the  son's 
claims  as  beir,  not  to  rights  he  might  after- 
wards have  as  devisee  or  legatee,  are  to  be 
viewed  with  regard  to  the  situation  of  the 
parties  at  the  time  of  the  execution  of  the 
instrument  The  object  of  our  present  in- 
quiry being  to  construe  the  instrument,  we 
must  have  regard  to  the  purpose  of  the  par- 
ties at  the  time  of  its  execution;  we  must 
seek  to  ascertain  what  it  meant  to  them;  and 
therefore  we  must  suppose  that  they  regarded 
these  engagements  upon  the  part  of  the  son 
In  the  writing  as  binding  upon  him  according 
to  the  usual  sense  of  the  words,  and  that  all 
parts  of  the  instrument  were  inserted  with 
such  understanding  of  the  father  and  the 
son,  and  that  the  stipulation  in  relation  to 
Interest  was  made  with  a  meaning  consistent 
with  the  meaning  In  the  minds  of  the  parties 
of  what  went  before  It  in  the  writing.  Un- 
questionably, the  sum  received  by  the  son 
was  an  advancement  whether,  because  of 
the  acknowledgment  thereof  as  In  full  of  all 
claims  the  son  might  have  In  the  estate 
of  his  father  after  his  death  as  one  of  his 
heirs,  and  his  promise  not  to  set  up  any  claim 
as  heir,  the  son  could  have  been  excluded 
from  a  share  as  beir  or  not  If  the  Instru- 
ment had  ended  here,  without  the  stipulation 
concerning  Interest  there  would  have  been 
merely  an  advancement  given  with  the  under- 
standing and  agreement  of  the  parties  that  it 
was  to  be  in  full  of  the  son's  claims  as  heir, 
and  that  he  should  not  set  up  any  such 
claims;  and.  If  It  had  so  ended,  the  father, 
or  his  personal  representative  after  hla  death, 
could  have  had  no  claim,  based  upon  this  in- 
strument against  the  son.  If  it  was  the  un- 
derstanding that  the  son  was  cut  off  from  any 
claim  whatever  as  heir  by  this  gift  of  $500 
and  these  stipulations,  what  reason  could  there 
be  for  the  further  stipulation  and  agreement 
abont  Interest  If  the  Interest  was  understood 
to  be  a  part  of  the  advancement?  It  was  a 
stipulation  in  addition  to  the  acknowledgment 
and  engagement  relating  to  claims  as  heir. 
There  could  be  no  plausible  reason  for  adding 
the  Interest  to  the  advancement  which  with- 
out it  was  to  cut  the  son  off  from  any  share 
as  heir.  To  treat  the  interest  as  part  of  the 
advancement  would  be  attributing  Inconsist- 
ency to  the  written  Instrument  whereas.  If 
it  will  bear  a  construction  which  makes  its 
parts  consistent  with  each  other,  It  ought  to 
receive  it  Having  reference  to  the  under- 
standing as  manifested  by  the  writing,  there 
could  be  no  good  reason  for  the  stipulation 
and  agreement  that  the  sum  of  $50U  received 
should  bear  interest  at  6  per  cent,  from  the 
date  of  its  receipt,  unless  it  be  regarded  as  a 
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promise  of  the  bmj  that,  besides  claiming  noth- 
ing as  heir,  he  would  be  bound  for  the  Interest 
on  the  $500  at  6  per  cent,  per  annum,  from  the 
date  of  his  receipt  of  that  sum. 

In  Doty  v.  WlUson,  47  N.  Y.  580,  it  was 
said:  "The  court  below  also  erred,  we  think, 
in  .holding  that  the  gift  was  necessarily  In- 
valid because  the  right  to  call  for  6  per  cent 
Interest  was  reserved.  It  Is  undoubtedly  a 
general  rule  that  the  donor  must  part  with 
all  Interest  and  control  over  the  property,  but 
1  can  find  no  authority,  nor  can  I  see  any 
reason,  for  the  doctrine  that  a  promise  made 
by  the  donee  to  pay  a  sum  of  money  or  do 
an  act,  not  amounting  to  a  condition  of  de- 
livery or  title,  can  Invalidate  the  gift  If 
this  was  a  gift  of  the  $3,000,  the  title  and 
control  of  the  money  immediately  vested  in 
the  donee,  and  his  promise  to  pay  the  donor 
6  per  cent  In  no  degree  affected  such  title 
or  control  It  might  be  a  circumstance  to 
determine  whether  It  was  a  gift  or  not  but 
would  not  Invalidate  It  as  a  gift  The  donor 
could  never  recover  back  the  principal,  nor 
in  any  manner  control  It  and  It  is  not  ma- 
terial to  inquire  whether  he  could  recover 
the  interest  If  he  could.  It  would  be  upon 
a  principle  not  affecting  this  question.  •  •  • 
If  it  was  an  advancement  and  the  deceased 
had  died  Intestate,  It  wouM  have  been  brought 
into  hotchpot,  and  deducted  from  the  share 
of  the  defendant;  but  advancements  only  ap- 
ply in  cases  of  Intestacy,  and,  when  a  will  is 
subsequently  made  without  noticing  the  ad- 
vancement the  children  take  according  to  the 
will,  without  abatement" 

In  Rp  Hicks,  14  N.  T.  St  320,  a  father  gave 
his  son  a  certain  sum  as  an  advancement, 
upon  the  agreement  of  the  son  to  pay  the 
father  interest  upon  It  during  his  life.  In 
monthly  payments  of  a  specified  sum.  After 
the  father's  death,  the  son  was  charged  with 
the  Interest  so  far  as  it  remained  unpaid  at 
the  death  of  the  father,  but  not  for  the  sum 
advanced.  It  was  held  that  the  fact  that  the 
son  agreed  to  pay  his  father  hiterest  upon  the 
gift  at  the  rate  specified  in  their  agreement 
did  not  invalidate  it  as  a  gift;  citing  Doty  v. 
Wlllson,  supra.  It  was  said:  "It  was  plain- 
ly competent  for  him  to  part  vrltb  bis  money 
upon  such  terms  as  both  parties  agreed  to, 
and  It  was  immaterial  by  what  name  the 
transaction  is  called.  Say  that  he  purchased 
an  Income  in  the  nature  of  an  annuity,  pay- 
able In  monthly  Installments,  and  It  Is  equal- 
ly valid  as  a  defense." 

In  Ruch  V.  Biery,  110  Ind.  444,  11  N.  E. 
312,  a  father  made  advancements  of  land  to 
his  sons,  who  each  agreed  to  pay  an  annuity 
amounting  to  6  per  cent  of  the  consideration 
namec  In  the  deeds  by  which  the  lands  were 
conveyed  to  them.  The  sons  having  failed 
to  pay  the  annuities,  the  amount  thereof  was 
treated  as  assets  of  the  deceased  father's  es- 
tate. 

If  the  intention  of  the  parties  to  the  in- 
strument In  suit  can  be  ascertained  by  reason- 
able construction,  and  performance  be  not  Im- 


possible or  Illegal,  the  purpose  should  be 
effectuated.  We  must  assume  that  no  stipu- 
lation was  inserted  as  a  vain  and  useless  form 
of  words.  The  stipulation  concerning  the  in- 
terest must  be  taken  In  the  meaning  of  the 
words  as  we  must  suppose  them  to  liave  been 
understood  by  the  parties,  but  most  strongly 
against  the  promisor,  the  son,  and  most  fa- 
vorably towards  the  promisee,  the  father. 
The  agreement  was  that  the  sum  given  should 
"bear"— that  is,  produce  or  yield— Interest  at 
6  per  cent  It  was  intended  that  this  interest 
should  be  paid  by  the  son  to  the  father.  It 
was  a  provision  for  the  ben^t  of  the  father, 
to  be  enjoyed  by  him.  The  sum  which  was 
to  bear  Interest  was  Itself  never  to  become 
due  to  the  person  who  was  to  receive  the  in- 
terest If  it  were  a  stipulation  for  interest 
on  a  sum  which  was  itself  to  constitute  a 
principal  indebtedness,  the  Interest  no  thne 
of  payment  thereof  being  expressly  stated, 
would  become  due  and  payable  when  the  prin- 
cipal should  be  due  and  payable.  At  the  time 
of  the  execution  of  the  instrument  there  was 
In  force  a  statutory  provision  that  "when  in 
any  law  or  In  any  Instrument  of  writing, 
specifying  a  rate  of  Interest  when  no  period 
of  time  is  mentioned  for  wlilch  such  rate  Is 
to  be  calculated.  It  shall  be  deemed  to  be  by 
the  year."  Rev.  St  1876,  p.  601.  Such  mean- 
ing, we  think,  belongs  to  the  stipulation  under 
examination;  such  must  be  regarded  as  the 
intention  of  the  parties. 

A  promise  to  pay  a  certain  sum  of  money, 
upon  a  sufficient  consideration.  Is  not  rendered 
void  by  the  fact  that  no  time  of  payment  is 
expressed.  Here  was,  in  effect  a  promise 
of  the  son  to  pay  the  father  "interest"  at  the 
rate  of  $30  by  the  year  or  per  annum.  The 
period  for  whidi  the  sum  given  was  to  bear 
interest  was  until  the  decease  of  the  father, 
before  mentioned  in  the  instrument  It  is 
reasonable  to  say  that  the  stipulation  had  re- 
lation to  what  went  before.  The  whole  in- 
strument must  be  considered  In  construing 
any  portion  of  it  In  Brlmblecom  v.  Haven, 
12  Cush.  511,  where  a  testator  by  his  will 
gave  his  widow  "the  Interest  of  $600"  for  and 
during  her  natural  life,  this  was  held  to  be 
an  annuity  equal  to  the  interest  of  such  som. 
Where  there  is  nothing  but  a  simple  gift  of 
so  much  a  year  to  A,,  he  takes  it  only  for 
life.  HIU  V.  Potts,  8  Jur.  (N.  8.)  555.  It 
seems  to  be  the  reasonable  meaning  of  the 
stipulation  of  the  appellee  that  he  would  pay 
bis  father  annually  a  sum  equal  to  the  Inter- 
est upon  $500,  at  6  per  cent  per  annum,  dar- 
ing the  life  of  the  father.  Unless  this  stip- 
ulation be  given  such  effect  it  would  seem  to 
be  necessary  to  hold  it  void  for  uncertainty; 
for  no  other  construction  appears  reasonable 
which  would  raise  an  indebtedness  of  the  son 
to  the  father  in  bis  lifetime,  on  which  his 
personal  representative  could  maintain  an  ac- 
tion. The  inartistic  form  and  incompleteness 
of  the  writing  render  its  construction  difficult 
We  have  sought  a  construction  which  will 
avoid  inconsistency  in  the  terms  of  the  Id- 
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strument,  and  which  ■will  carry  Into  effect  the 
apparent  Intention  ot  the  parties.  The  com- 
plaint in  each  paragraph  stated  facts  sulU- 
clent  to  put  the  appellee  to  his  answer.  Xbe 
judgment  Is  reversed. 


(21  Ind.  App.  630) 

RAUH  et  al.  T.  SXKVBNS  et  al. 
(Appellate  Court  of  Indiana.     Feb.  24,  1890) 

CONViRSIOK— PLEADINO— COSTBAOT  AS  EXHIBIT. 

A  complaint  alleging  that  defendants  acted 
as  agents  of  plaintiffs  in  the  sale  of  certain 
goods,  nnder  a  written  contract,  proyiding  that 
the  title  to  the  goods  should  remam  in  plahitiSs 
until  sold  by  defendants,  and  that  all  proceeds 
of  sales  should  belong  to  plaintiffs,  and  that 
defendants  received  a  certain  sum  from  such 
sales,  but  refused  to  pay  it  to  plaintiffs,  and 
unlawfully  converted  it  to  their  own  use,  states 
a  cause  of  action  based  on  the  wrongful  con- 
version, and  not  on  th-e  written  contract,  so  as 
to  make  it  necessary  to  malce  such  contract  a 
part  of  the  complaint,  by  copying  it  therein,  or 
by  exhibit,  as  required  by  Homer's  Rev.  St. 
3897,  §  363. 

Appeal  from  circuit  court,  Bartholomew 
county;  F,  X.  Hord,  Judge. 

Action  by  Leopold  Ranh  and  another 
against  Francis  M.  Stevens  and  another. 
From  a  Judgment  sustaining  a  demurrer  to 
the  amended  complaint,  plaintiffs  appeal. 
Reversed. 

Cooper  &  Cooper,  for  appellants.  John  W. 
Morgan,  M.  I.  Bmlg,  and  W.  F.  Norton,  for 
appellees. 

WILEIT,  J.  The  only  question  presented 
by  the  record  In  this  case  Is  the  action  of  the 
court  In  sustaining  a  demurrer  to  the  amend- 
ed complaint  The  complaint  Is  In  one  para- 
graph, and  avers  that  appellants  were  part- 
ners, engaged  In  the  business  of  mannfactur- 
Ing  and  selling  fertilizers  at  wholesale,  and 
that  appellees  were  partners  engaged  in  sell- 
ing fertilizers  at  retail;  that  on  the  6th  of 
July,  1896,  appellants  and'  appellees  entered 
Into  a  written  contract,  by  the  terms  of  which 
appellees  were  to  act  as  agents  of  appellants 
for  the  sale  of  fertilizers  at  Columbus,  Ind.; 
that  by  said  contract  It  was  expressly  under^ 
stood  and  agreed  that  the  title  and  ownership 
of  all  the  fertilizers  received  by  appellees 
under  said  contract  should  remain  vested  In 
appellants  until  sold  by  appellees;  and  that, 
until  so  sold,  the  same  should  at  all  times  be 
subject  to  the  order  of  appellants,  and,  when 
sold,  all  proceeds,  money,  notes,  etc.,  received 
in  payment,  should  belong  to,  and  be  prop- 
erty of,  appellants;  and  that  appellees  were 
forthwith  to  forward  to  them  all  proceeds  of 
such  sales;  that  In  September,  1896,  appel- 
lants shipped  to  appellees,  at  Columbus, 
about  50  tons  of  fertilizers;  that  appellees  re- 
ceived the  same,  and  commenced  the  sale 
thereof  at  retail,  and  between  that  time  and 
January,  1807,  sold  of  said  fertilizers  25  tons; 
that  said  sales  were  made  for  appellants;  and 
that  appellees  received  from  said  sales  tbe 
sum  of  $500;  but  that  they  did  not  forward 


or  pay  to  appellants  the  same,  or  any  of  the 
proceeds  of  said  sales,  but  unlawfully  con- 
verted the  same  to  their  own  use,  to  appel- 
lants' damage,  etc. 

The  only  objection  that  appellees  make  to 
the  amended  complaint  is  that  the  action  Is 
based  ujwn  a  written  contract,  and  that 
neither  the  contract  nor  a  copy  thereof  Is  filed 
with  the  complaint  If  the  basis  of  the  action 
Is  tbe  written  contract  between  the  parties, 
and  which  is  referred  to  In  the  complaint, 
then  there  can  be  no  question  but  what  it 
must  be  made  a  part  of  the  complaint  by  be- 
ing copied  bodily  into  It,  or  made  a  part  of  It 
by  exhibit  Tbe  statute  so  provides,  and  all 
the  authorities  so  hold.  Horner's  Rev.  St. 
1897,  S  363;  Brown  v.  State,  44  Ind.  222.  Ad- 
ditional authorities,  numerous  as  they  are, 
would  be  useless.  It  Is  insisted  by  appellants, 
however,  that  the  action  is  not  founded  upon 
the  contract,  but  upon  the  facts  which  charge 
a  conversion.  It  has  long  been  recognized  in 
this  titate  that  a  right  of  action  ex  contractu 
may  b4  waived,  and  the  party  so  waiving  It 
seek  his  remedy  ex  delicto.  Lane  v.  Bolcourt, 
128  Ind.  420,  27  N.  B.  1111;  Boor  v.  Lowrey, 
103  Ind.  468,  8  N.  B.  161;  Hess  v.  Lowrey, 
122  Ind.  225,  23  N.  E.  156.  If  that  is  the  rem- 
edy which  appellants  here  seek,  and  they  are 
not  seeking  a  recovery  on  the  contract  then 
the  failure  to  file  the  original  or  a  copy  of  the 
contract  with  the  complaint  was  immaterial. 
It  seems  to  us  that  the  theory  of  the  complaint 
Is  readily  understood  and  plainly  discernible 
from  its  averments,  and  that  appellants  ask 
a  recovery  for  the  wrongful  conversion  of 
money  which  came  into  the  possession  of  ap- 
pellees, and  which  they  have  failed  to  turn 
or  pay  over  to  appellants.  The  demurrer 
admits  the  facts  pleaded  to  be  true,  and  the 
facts  stated  show  a  conversion  of  $500  In 
money  belonging  to  appellants.  So,  we  think 
it  is  plain  that  the  action  is  one  sounding  hi 
tort  and  not  upon  a  contract  The  facts  do 
not  charge  a  conversion  of  the  fertilizer,  for 
It  appears  from  the  complaint  that  appellees 
did  with  it  what  they  had  a  right  to  do;  L  e. 
they  sold  it  in  the  usual  course  of  trade.  But 
here  It  Is  not  averred  that  they  converted  the 
property  Itself  to  their  own  use,  but  the  pro- 
ceeds thereof.  The  money  derived  from  the 
sale  of  the  goods  was  as  much  the  property 
of  appellants,  under  tbe  allegations  of  the 
complaint  as  the  fertilizers  which  appellants 
placed  in  the  hands  of  appellees  .to  sell;  and 
a  misapplication  of  such  money,  where  it  was 
their  duty  to  turn  it  over  to  appellants,  was 
a  conversion  of  it 

In  Bixel  V.  Blxel,  107  Ind.  534,  8  N.  E.  614, 
it  was  held  that  where  one  takes  possession 
of  and  sells  personal  property  at  the  direc- 
tion of  the  owner,  but  fails  to  properly  apply 
or  misapplies  the  proceeds,  there  Is  no  con- 
version of  the  property,  and  that  tbe  liability 
of  the  seller  is  for  the  conversion  or  misappli- 
cation of  the  proceeds.  In  that  case  the  court 
said:  "If  a  person,  having  authority  from  the 
owner  to  sell  the  property  and  apply  the  pro- 
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cecds,  sella  the  property  and  mlBappUea  or 
converts,  the  proceeds,  be  is  liable  for  sucb 
misapplication  or  converdon,  but  does  not  be- 
come a  wrongdoer  ab  initio."  Tbls  language 
applies  with  great  force  to  the  facts  set  up  In 
the  complaint  we  are  now  considering.  Here 
appellees  were  not  wrongdoers  ab  Initio,  for 
they  liad  a  right  to  the  possession  of  the  prop- 
erty, and  had  a  right  to  sell  it,  and  they  only 
be(»me  wrongdoers,  and  made  themselves  li- 
able therefor,  when  they  had  misapplied  or 
converted  the  money  received  from  such  sale 
to  their  own  use.  In  Hunger  v.  Roddy,  70 
Ind.  26,  it  was  held  that,  where  one  is  in- 
trusted by  another  with  money  to  be  applied 
to  a  certain  purpose,  he  is  liable  therefor 
for  a  conversion  thereof,  even  without  a  de- 
mand. The  court  said:  "The  facts  alleged  in 
the  complaint.  If  true,  showed  with  sufficient 
clearness  and  certainty  that  appellant  had  in 
his  possession  a  certain  sum  of  money  belong- 
ing to  the  appellee,  the  possession  of  which  he 
obtained  upon  his  promise  that  he  would  ap- 
ply the  same  to  the  payment  of  William 
Roddy's  note.  •  •  *  It  was  the  appel- 
lant's duty  either  to  apply  the  money,  as  he 
had  undertaken  to  do,  to  the  payment  of  the 
note,  or  to  return  the  same  forthwith  to  the 
appellee.  In  no  event,  under  the  facts  stated 
in  the  complaint,  could  the  appellant  have 
acquired  any  such  personal  title  to  or  interest 
in  the  money  received  by  him  from  the  ap- 
pellee as  would  have  authorized  him,  if  for 
any  cause  he  failed  to  apply  the  same  to  the 
specific  purpose  for  which  it  Was  received,  to 
withhold  such  money  from  the  appellee."  In 
that  case  the  complaint  alleged  that  appellant 
had  converted  the  money  due  to  his  own  use; 
and  it  was  held  that  the  complaint  was  good, 
and  that  a  demand  was  not  necessary,  and 
upon  that  question  the  court  said:  "Conced- 
ing, without  deciding,  that  such  an  averment 
would  ordinarily  be  necessary  io  the  plaintiff's 
complaint  in  such  a  case  as  the  one  now  before 
us,  we  are  of  the  opinion  that  the  appellee's 
complaint  In  this  case  was  not  defective  for 
the  want  of  such  averment.  It  was  express- 
ly alleged  by  the  appellee  that  the  appellant 
had  converted  the  money  sued  for  to  his  own 
use;  and  the  rule  is  that,  where  an  actual 
conversion  is  alleged.  It  is  unnecessary  to  aver 
a  demand."  Of  many  cases  so  holding,  we 
cite  the  following:  Robinson  v.  Shlpworth, 
23  Ind.  311;  Ferguson  v.  Dunn's  Adm'r,  28 
Ind.  58;  Railroad  Co.  v.  Gent,  35  Ind.  39; 
Nelson  V.  Corwin,  59  Ind.  489;  Proctor  v. 
Cole,  66  Ind.  576.  In  the  case  before  us,  un- 
der the  facts  stated,  appellees  certainly  had 
no  greater  right  to  appellants'  money  than 
appellant  did  in  Bunger  v.  Roddy,  supra. 
There  Bunger  got  the  money  for  a  specific 
purpose,  and  here  appellees  got  the  money 
under  an  agreement  with  appellants  that  such 
money  should  be  theirs,  and  with  the  specific 
promise  that  they  would  pay  it  over  to  them 
forthwith.  In  the  case  before  us,  appellees 
were  the  agents  of  appellants  to  sell  the  fer- 
tilizer placed  hi  their  possession;    and  it  is 


well  settled  that,  where  an  agent  misappro- 
priates or  misapplies  the  money  or  property 
of  his  principal,  he  is  guilty  of  conversion. 
Clegg  V.  Baumberger,  110  Ind.  536,  9  N.  B. 
700;   Worley  v.  Moore,  97  Ind.  15. 

Appellants  had  two  remedies,  to  wit:  (1) 
To  declare  upon  the  contract,  and  (2)  to  sue 
for  couversloa  They  elected  to  pursue  the 
latter,  and  have  stated  facts  showing  a  con- 
version. Hence,  as  the  written  contract  was 
not  the  basis  of  the  action,  it  was  wholly  un- 
necessary to  file  the  original  or  a  copy  of  it 
with  the  complaint,  and  the  objection  urged 
against  it  for  that  reason  is  not  well  ground- 
ed. The  Judgment  i>  reversed,  witb  instruc- 
tions to  the  trial  court  to  overrule  the  demur- 
rer to  the  amended  complaint 

HENLEY,  J.,  did  mot  take  part  In  the  deds- 
lon  of  this  caae. 


(a.  Ind.  Asp.  at) 

STATE  ex  rel.  6ARBER  et  al.  t.  MOCK  et  al. 

(AppeUate  Court  of  IndUna.    Feb.  2S,  1899.) 

ToWNSBiP  THnsTBH—LiASiLiTT— Action  ox  Bosd 

— Plbadixg — Depioit  or  Pbeokcksbok. 

1.  Where  a  townsliip  trustee  cbargea  himsdf. 
in  his  annual  'report,  with  a  certain  sum  on 
hand,  and  the  board  of  commissioners  approves 
the  report.  It  is  conclusive  on  the  trustee,  in  the 
absence  of  fraud  or  mistake,  and  he  cannot 
Bhow  that  part  of  the  sum  was  due  from  his 
predecessor,  ^and  that,  in  charging  such  sum,  the 
trustee  acted  on  the  advice  of  the  board  that  it 
was  proper,  the  board  having  no  authority  to 
thus  estop  the  township. 

2.  Where  a  complaint  against  a  township  trus- 
tee on  his  bond  alleged  as  a  breach  his  failnie 
to  collect  the  amount  of  a  shortage  which  had 
existed  during  the  term  of  defendant's  prede- 
cessor, an  answer  alleging  merely  that  daring 
defendant's  term  his  predecessor  was  insolTent 
is  ingufhcient  to  excuse  the  breach,  as  it  does 
not  show  tliat  the  money  could  not  have  been 
collected  of  the  predecessor's  bondsmen. 

3.  Sureties  on  the  prospectiTe  bond  of  a  town- 
ship trustee  are  not  liable  for  a  deficit  canaed 
by  a  defalcation  of  the  trustee's  predecessor. 
and,  in  a  suit  for  such  deficit,  may  utow  that  it 
did  not  occur  during  their  prmcipal's  term. 

4.  Where  a  township  trustee's  bond  is  condi- 
tioned that  be  shall  collect  all  moneys  belonging 
to  the  township,  his  sureties  are  liable  for  the 
trustee's  failure  to  collect  the  amount  of  a  short- 
age occurring  during  a  predecessor's  term,  where 
the  trustee  was  not  excused  from  failure  to  col- 
lect such  amount. 

Henley,  J.,  dissenting. 

Appeal  from  circuit  court,  Eosctnsko  coun- 
ty;  Hiram  S.  Biggs,  Judge. 

Action  by  the  state,  on  the  relation  of  Dan 
M.  Garber,  township  trustee,  and  others, 
against  John  A.  Mock  and  others.  From  a 
Judgment  for  defendants,  relator  appeals. 
Reversed. 

M.  E.  Cox,  for  appellant  Bretz  &  McFall. 
for  appellees. 

ROBINSON,  J.  This  cause  was  transferred 
from  the  supreme  court  Appellant  brought 
suit  against  appellee  Mock,  as  principal,  and 
the  other  appellees,  as  sureties,  on  two  sev- 
eral bonds  of  Mock  as  township  trustee.    The 
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first  paragraph  of  compliant  avers  that,  in 
1893,  Mock  -was  appointed  trustee,  and  exe- 
cuted his  bond,  with  Jamea  C.  Jarret,  John  F. 
Bockman,  Isaiah  JCuhn,  Albert  B.  Q.  Wai-ner, 
Orlando  F.  Gerard,  and  Philip  Beghtel  as 
sureties;  that  he  received  funds  amounting 
to  several  thousand  doUars;  that.  In  la&i, 
Mock  was  elected  his  own  successor,  and 
gave  bond,  trltb  Orlando  F.  Gerard,  Joseph 
Mock,  and  Philip  Beghtel  as  sureties,  and 
received  additional  sums  of  money;  that  re- 
lator Garber  was  elected  trustee,  and  entered 
upon  the  duties  of  his  office  in  1885;  that. 
at  the  expiration  of  Mock's  term,  be  bad  in 
bis  hands  a  large  sum  of  township  money, 
which  he  failed  to  pay  over.  The  two  bonds 
are  made  exhibits.  The  second  paragraph 
avers  the  appointment  of  Mock  to  fill  the  un- 
expired term  of  one  Jasper  Angel;  that  at 
that  time  there  was  due  Mock  from  Angel,  as 
trustee^  a  certain  sum;  that  |410  thereof 
Angel  failed  to  pay  over  to  Mock;  that,  dur- 
ing Mock's  term.  Angel  paid  him  ^50  of  such 
sum,  but  failed  to  pay  the  balance,  $360; 
the  execution  of  the  two  bonds  by  Mock  la 
shown,  the  breach  thereof,  and  a  breach  of 
duty  thereunder  In  falling  to  collect  the 
money  from  Angel.  The  third  paragraph  is 
substantially  as  the  second,  but  avers  that 
the  shortage  occurred  during  the  term  of 
one  PhlUp  Arnold,  who  was  trustee  Imme- 
diately preceding  Angel;  that,  when  Angel 
took  the  office,  there  was  a  large  amount  of 
money  of  the  township  In  Arnold's  bands, 
^10  of  which  he  failed  to  pay  to  Angel. 
The  paragraph  avers  the  execution  of  the 
two  bonds  by  Mock,  the  breach  thereof,  and 
breach  of  duty  on  the  part  of  Mock  In  fall- 
ing to  collect  the  money  from  Arnold. 

Appellee  Mock  answered  the  first  paragraph 
of  complaint  In  four  paragraphs,  to  the  first, 
second,  and  fourth  of  which  a  demurrer  was 
sustained,  and  overruled  as  to  the  third.  The 
sufficiency  of  this  third  paragraph  Is  the  first 
question  presented.  This  answer  alleges 
Mock's  appointment  to  succeed  Angel;  that, 
at  that  time.  Angel  bad  $1,713.01  township 
money,  which  he  paid  over  to  Mock,  except 
$410;  that,  in  his  annual  report  to  the  board 
of  commissioners,  Mock  showed  there  was 
$410  due  from  Angel  to  the  township,  which 
Angel  had  failed  to  pay  over;  that,  upon  the 
examination  of  such  annual  report,  the  board 
refused  to  accept  and  approve  the  same,  un- 
less Mock  would  first  charge  himself  with 
the  $410,  which  he  then  and  there  refused 
to  do  until  he  was  assured  by  the  board  and 
county  auditor  that  It  was  just  and  proper 
that  he  should  do  so;  that  upon  being  thus 
assured  that  It  was  his  official  duty  to  so 
charge  himself  with  the  $410,  and  relying 
upon  the  advice  and  counsel  of  the  board  and 
auditor,  be  then  and  there  permitted  the 
county  auditor  to  so  change  bis  report,  which 
was  done  with  the  full  knowledge  of  the 
board,  so  as  to  charge  him  with  all  of  the 
'  $410  shortage,  and  which  he  had  never  re- 
ceived; that  the  facts  of  such  shortage  were 


fully  tcnown  to  the  board  and  auditor;  that 
after  such  change  the  board  approved  the 
report;  that  appellee  was  elected  to  succeed 
himself,  and  qualified  as  q'uch  trustee;  th^t 
Angel  paid  $50  on  such  shortage;  that  at  the 
time  of  matting  his  second  annual  report, 
relying  upon  the  former  statements  of  the 
board  and  auditor,  he  charged  himself  with 
the  shortage  of  $360,  which  report  the  board 
approved,  with  full  knowledge  that  such  sum 
had  not  been  received  from  Angel;  that,  at 
the  expiration  of  his  term  of  office,  he  turned 
over  to  the  relator  all  moneys  he  had  re- 
ceived from  all  sources  belonging  to  the 
township,  less  expenditures.  The  demurrer 
to  this  iHiragrapb  of  answer  should  have  been 
sustained.  The  statement  of  the  trustee  in 
his  annual  report  of  the  amount  of  money 
in  bis  hands  Is  conclusive  against  the  trus- 
tee in  a  suit  on  his  official  bond.  There  Is 
no  charge  of  any  fraud  or  mistake.  .  It  was 
the  duty  of  the  board  of  commissioners  to 
accept  a  report  only  when  It  showed  the 
proper  debits  and  credits.  The  acts  of  the 
board  and  auditor  in  reference  to  the  report 
still  leave  it  the  voluntary  act  of  the  trustee. 
He  was  not  boimd  to  accept  anything  from 
his  predecessor  but  money.  If  be  should 
choose  to  accept  a  note  or  verbal  promise  of 
his  predecessor,  and  voluntarily  charge  him- 
self with  cash,  be  cannot  be  beard  to  com- 
plain afterwards.  He  was  not  deceived.  No 
fraud  was  practiced  upon  him.  No  mistake 
was  committed;  and,  in  the  absence  of  fraud 
or  mistake,  the  action  of  the  board  approving 
the  report,  while  it  remains  in  force,  is  con- 
clusive against  him.  He  was  liable  imder 
his  bond,  not  only  for  all  moneys  he  actually 
received,  but 'for  moneys  due  the  township, 
and  which  might  have  been  collected.  With 
full  knowledge  of  all  the  facts,  be  made  bis 
second  annual  report,  and  again  charged  him- 
self with  the  amount  and  without  any  pre- 
tense of  fraud  or  mistake.  In  passing  upon 
a  trustee's  report,  the  board  Is  acting  In  a 
purely  administrative  or  ministerial  capacity. 
It  Is  the  agent  of  the  particular  township  for 
the  particular  business,  and  is  not  authorized 
to  estop  the  township  in  the  manner  claimed 
from  the  collection  of  funds  properly  belong- 
ing to  it  It  la  not  the  Intention  of  the  law 
that  a  shortage  may  be  banded  down  from 
one  trustee  to  another  by  reports  correct 
upon  their  face  until  the  township  right  Is 
cut  off  by  limitation.  TJiese  r^^rts  give  the 
public  its  only  information  as  to  the  condi- 
tion of  the  public  funds,  and  to  permit  the 
officer  to  impeach  them,  and  to  show  that  he 
did  not  in  fact  have  the  money  the  report 
said  he  bad,  would  not  be  conducive  to  the 
safety  of  the  public  funds.  State  t.  Gram- 
mer,  29  Ind.  630;  State  v.  Prather,  44  Ind. 
287.  In  so  far  as  the  above  cases  bold  that 
the  annual  report  of  the  trustee  is  conclusive 
against  the  sureties  on  the  trustee's  bond, 
they  have  been  overruled  by  the  decision  tn 
Ohnlng  V.  City  of  Bvansville,  66  Ind.  68. 
But  as  to  the  effect  of  such  report  as  against 


Digitized  by 


Google 


1000 


62  NOBTHEASTEKN  REPORTER, 


dud. 


the  trustee,  the  doctrine  of  the  above  cases 
Is  BtUl  the  law  In  this  state. 

The  second  paragraph  of  answer  of  appel- 
lee Mock  to  the  second  and  third  paragraphs 
of  complaint  alleges  that  the  deficit  existed 
at  the  time  Angel  and  Arnold  and  each  of 
them  filed  their  bonds  and  entered  upon  their 
duties  as  trustee,  and  that  they  had  never 
received  such  deficit  from  any  source;  that 
at  the  time  appellee  MocIe  filed  his  bond,  and 
during  his  term.  Angel  and  Arnold  were  in- 
solvent, and  at  no  time  had  either  of  them 
any  property  subject  to  execution.  The  fact 
that  Angel  and  Arnold  were  Insolvent  did 
not  necessarily  preclude  the  collection  of  the 
money.  No  facts  are  pleaded  showing  it  was 
impossible  to  have  collected  the  money  from 
their  bondsmen.  The  paragraphs  of  com- 
plaint to  which  this  paragraph  of  answer  is 
directed  declare  upon  a  breach  of  the  l>onds 
in  failing  to  collect  the  money  from  such 
predecessors  respectively.  These  paragraphs 
of  complaint  show  that  Angel  and  Arnold 
were  trustees  for  certain  periods.  As  such 
ofllcers,  they  gave  official  bonds.  The  an- 
swer purports  to  go  to  the  whole  of  each 
paragraph,  and  should  show  that  the  money 
could  not  have  been  collected  by  a  suit  on 
these  bonds.  It  was  the  duty  of  the  trustee 
under  his  bond  to  collect  all  money  belonging 
to  the  township,  and,  before  he  can  be  ex- 
cused from  collecting  it,  be  must  show  that 
its  collection  was  not  possible.  The  demur- 
rer to  this  paragraph  of  answer  should  have 
been  sustained. 

Qusere:  Whether  the  trustee  would  be  ex- 
cused by  simply  showing  that  the  parties 
owing  the  money  were  insolvent,  or  whether 
he  should  not  reduce  Ruch  a  claim  to  a  Judg- 
ment, and  thus  preserve  to  the  township  a 
claim  which  would  otherwise  become  barred 
by  the  statute  of  limitations. 

Overruling  the  demurrers  to  the  second 
paragraph  of  answer  of  Jarret  Bockman, 
Kuhn,  Warner,  and  Beghtel,  and  the  second 
paragraph  of  answer  of  Gerard,  Moclc,  and 
Beghtel,  to  the  first  paragraph  of  complaint, 
is  assigned  as  error.  These  answers  are  filed 
by  each  set  of  sureties,  separately,  on  the 
two  bonds  of  appellee  Mock.  The  question 
presented  is  whether  sureties  on  a  trustee's 
bond  are  liable  for  a  deficit  In  township  funds 
caused  by  the  defalcation  of  their  principal's 
predecessor,  and  whether,  in  a  suit  against 
them  and  their  principal  for  such  deficit  they 
may  show  that  the  same  did  not  occur  dur- 
ing their  principal's  term.  These  questions 
have  been  decided  by  the  supreme  court  ad- 
versely to  appellant  in  Ohning  v.  City  of 
Evansville,  66  Ind.  59.  In  that  case  it  is 
held  that,  upon  prospective  bonds,  the  sure- 
ties therein  cannot  be  held  liable  for  the 
defalcation  of  their  principal  which  occurred 
during  a  prior  term  and  the  existence  of  a 
prior  bond,  and  "that  new  sureties  are  not 
responsible  for  prior  defalcations,  unless  the 
condition  of  the  new  obligation  shall  em- 
brace them."    gee,  also,  Good  wine  v.  State, 


81  Ind.  109.  In  the  case  at  bar  the  tint 
paragraph  of  complaint  seeks  to  bold  the 
sureties  as  for  moneys  coming  into  the  hands 
of  the  principal  which  he  has  failed  to  pay 
over  to  his  successor.  There  was  no  error 
in  overruling  the  demurrer  to  these  answers. 
Overruling  the  demurrers  to  the  second 
paragraph  of  answer  of  the  two  sets  of  sure- 
ties to  the  second  and  third  paragraphs  of 
complaint  is  assigned  as  error.  These  de- 
murrers should  have  been  sustained.  The 
bonds  were  conditioned  that  the  trustee 
"shall  faithfully  collect  and  receive  all  mon- 
eys belonging  to  said  township,  expend  the 
same  as  required  by  law,  •  •  •  cortect- 
ly  account  to  the  board,  •  •  •  deliver 
up  to  his  successor  In  office  all  books, 
*  *  *  and  pay  oyer  to  him  all  moneys  on 
hand  belonging  to  said  township."  No  ex- 
cuse Is  shown  for  not  collecting,  the  money 
from  the  bondsmen  of  the  two  former  trus- 
tees; and,  as  we  have  seen  above,  the  fact 
that  they  were  Insolvent  during  Mock's  term 
did  not  excuse  him  from  attempting  to  col- 
lect the  money.  Their  bonds  may  have  been 
good  for  the  amount.  It  Is  not  shown  that 
they  were  not  It  cannot  be  said  that  the 
bonds  in  the  case  at  bar  are  wholly  pros- 
pective, as  In  the  case  of  Ohning  v.  City  of 
Evansville,  supra.  The  condition  in  the 
bonds  in  the  two  cases  Is  materially  differ- 
ent In  the  case  at  bar  the  sureties  obli- 
gated themselves  that  the  principal  would 
faithfully  collect  all  moneys  belonging  to 
the  township.  These  paragraphs  of  answer 
fail  to  show  he  has  done  this,  and  are  In- 
sufficient answers  to  the  paragraphs  of  com- 
plaint to  which  they  are  addressed.  Judg- 
ment reversed,  with  instructions  to  sustain 
the  demurrers  to  appellee  Mock's  third  para- 
graph of  answer  to  the  first  paragraph  of 
complaint,  and  to  his  second  paragraph  of 
answer  to  the  second  and  third  paragraphs 
of  complaint  and  the  demurrer  to  the  second 
paragraph  of  answer  of  the  two  sets  of  sure- 
ties to  the  second  and  third  paragraphs  of 
complaint 

HENLEY,  J.,  dissents. 


<n  Ind.  App.  tO) 

McOORMIC?:  HARVESTING  MACH.  CO.  t. 

SMITH. 
(Appellate  Court  of  Indiana.     Feb.  21,  1899.) 
Appeal — Assionhsnt  or  Erbob— Biu.  or  Bxcbp- 

TI0N8. 

1.  An  assignment  of  error  which  is  not  dis- 
cussed is  waived. 

2.  Where  assignments  of  error  are  joint  as  to 
more  than  one  ruling,  they  must  fail  unless 
valid  as  to  all  of  such  rulings. 

3.  Where  the  evidence  is  not  in  the  record, 
instructions  cannot  be  regarded  as  erroneous, 
it  they  can  be  considered  correct  on  any  facts 
admissible  under  the  issues. 

4.  A  bill  of  exceptions,  tliongh  signed  by  the 
trial  judge,  cannot  l>e  considered  on  appeal, 
unless  it  affirmatively  appear  that  it  was  filed 
after  it  was  so  signed. 

6.  The  order-book  entry  or  the  certificate  of 
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the  clerk,  showing  that  it  was  so  filed,  is  nec- 
essary to  prove  such  filing. 

6.  Where  a  bill  of  exceptions  is  not  incorpo- 
rated into  the  transcript,  but  is  attached  to  it 
after  the  clerk's  certificate  and  the  assignment 
of  errors,  and  it  is  not  certified  to  nor  identified 
as  a  bill  of  exceptions  by  the  clerk,  it  cannot 
be  considered  as  part  of  the  record. 

Appeal  from  circuit  court,  Newton  county; 
S.  P.  Thompson,  Judge. 

Action  by  the  McCormlck  Harvesting  Ma- 
chine Company  against  Philip  S.  Smith. 
There  was  a  judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Oummlng  &  Darroch,  for  appellant 
Saunderson  &  Cunningham,  for  appellee. 

HENLEY,  J.  This  is  an  action  commenced 
by  the  appellant  against  the  appellee  to  re- 
cover damage  for  an  alleged  breach  of  con- 
tract of  purchase  by  appellee  of  appellant  of 
one  McCormlck  Harvester  Binder.  The  con- 
tract of  purchase  was  in  writing.  The  com- 
plaint is  in  two  paragraphs.  Appellee  filed 
five  paragraphs  of  answer,  the  first  being  a 
Keneral  denial.  Appellant  demurred  to  the 
second,  third,  fourth,  and  fifth  paragraphs 
of  answer,  which  demurrer  the  court  over- 
ruled, and  appellant  replied  in  general  denial. 
The  cause,  being  at  issue,  was  submitted  to 
a  Jury  for  trial,  which  resulted  In  a  verdict 
in  favor  of  appellee.  Appellant  moved  for  a 
new  trial,  which  was  refused.  The  appellant 
has  assigned  errors  to  this  court  as  follows: 
(1)  That  the  court  erred  In  overruling  appel- 
lant's demurrer  to  the  second,  third,  fourth, 
and  fifth  paragraphs  of  answer;  (2)  the  court 
erred  In  giving  to  the  jury,  on  its  own  mo- 
tion, instructions  numbered  4,  5,  6,  and  7, 
over  the  objections  of  appellant;  (3)  the  court 
erred  In  overruling  appellant's  motion  for  a 
new  trial. 

The  first  specification  of  the  assignment  of 
errors  is  not  discussed  by  appellant's  coun- 
sel, and  any  question  raised  thereon,  under 
the  often-stated  rule  of  this  court.  Is  waived. 
No  question  is  presented  by  the  second  speci- 
fication of  the  assignment  of  errors.  Ques- 
tions involving  the  giving  and  refusal  to  give 
Instructions  to  a  jury  are  raised  by  the  mo- 
tion for  a  new  trial,  and  whatever  question 
appellant  attempts  to  raise  by  its  second 
specification  of  the  assignment  of  errors  is 
raised  by  the  third  specification. 

The  motion  for  a  new  trial  assigns  as  one 
of  its  reasons  that  "the  court  erred  In  giving 
instructions  numbered  3,  4,  S,  ((,  and  7,  on  its 
own  motion,  and  excepted  to  at  the  time  by 
the  plaintiff. "  When  the  objection  or  excep- 
tion taken  by  the  appellant  in  the  lower 
court,  or  its  assignment  of  errors  In  this  court, 
Is  Joint  as  to  more  than  one  ruling  or  act  of 
the  lower  court,  it  will  fall,  unless  valid  as 
to  all  of  such  acts  or  rulings,  ijaunders  v. 
Montgomery,  143  Ind.  186,  41  N.  E.458;  Penn- 
sylvania Co.  V.  Sears,  136  Ind.  460,  34  N.  E. 
15,  and  36  N.  B.  35d;  Black  v.  Thompson,  136 
Ind.  611,  36  N.  E.  643;  Noe  v.  KoU,  134  Ind. 
^5,  33  N.  K  905;   l^wrence  v.  Van  Busklrk, 


140  Ind.  481,  40  N.  E.  64;  Cargar  v.  Fee,  140 
Ind.  572,  39  N.  K.  93;  Eddlngfleld  v.  State, 
12  Ind.  App.  312,  39  N.  B.  1057;  McCuUough 
V.  Martin,  12  Ind.  App.  165, 39  N.  E.  905;  Bank 
V.  Cooper,  19  Ind.  App.  13,  48  N.  E.  236;  On 
Co.  V.  Whiteman,  19  Ind.  App.  149,  49  N.  B. 
171;   Elliott,  App.  Proc.  S  793. 

There  can  be  no  doubt  but  that  the  court 
stated  the  law  correctly  In  Its  instruction  to 
the  jury  numbered  7,  of  which  appellant  has 
complained.  The  instruction  Is  not  only  cor- 
rect as  an  abstract  statement  of  law,  but  the 
error,  if  any,  would  not  be  available  for  an- 
other reason:  The  evidence  not  being  In  the 
record.  Instructions  given  by  the  court  can- 
not be  regarded  as  erroneous,  if  they  can  be 
considered  correct  on  any  state  of  facts  ad- 
missible under  the  Issues.  Hilker  v.  Kelly, 
130  Ind.  356,  30  N.  E.  304;  Joseph  v.  Mather, 
110  Ind  114,  10  N.  E.  78. 

From  an  examination  of  the  record  In  ttiis 
case,  we  find  that  the  bill  of  exceptions  Is 
not  properly  a  part  of  the  record.  A  bill  of 
exceptions,  although  signed  by  the  trial  Judge, 
as  it  is  in  this  instance,  cannot  be  considered 
on  appeal,  unless  it  afllrmatlvely  appears  from 
the  record  that  it  was  filed  after  l>eing  so 
signed.  An  order-book  entry  showing  that  It 
was  filed  after  being  so  signed,  or  the  certif- 
icate of  the  clerk  of  the  trial  court  showing 
such  filing,  is  necessary.  Mills  ▼.  Bryam,  16 
iDd.  App.  698,  45  N.  E  525;  De  Hart  v. 
Board,  143  Ind.  363,  41  N.  E,  825;  iStone  Co. 
V.  Wray,  143  Ind.  574,  42  N.  B.  927;  She- 
waiter  V.  Bergman,  132  Ind.  556,  27  N.  E. 
159;  Board  v.  Huffman,  134  Ind.  1,  31  N.  B. 
570;  Stone  Co.  v.  Hobbs,  144  Ind.  146,  42  N. 
E.  1022;  Lowry  v.  Downey,  160  Ind.  364,  50 
N.  E.  79;  Gifford  v.  Hess,  15  Ind.  App.  430, 
43  N.  E.  906;  Kelso  v.  Kelso,  16  Ind.  App. 
615,  44  N.  B.  1013,  and  45  N.  E.  1065;  Acts 
1897,  p.  244. 

But  the  bill  of  exceptions  containing  the 
evidence  is  not  in  the  record  for  other  rea- 
sons. What  purports  to  be  a  bill  of  excep- 
tions In  this  case  is  not  Incorporated  into  the 
transcript,  but  Is  attached  to  the  transcript 
after  the  clerk's  certificate  and  after  the  as- 
signment of  errors,  and  it  is  not  certified  to 
be,  nor  identified  as,  the  bill  of  exceptions  by 
the  clerk  of  the  trial  court.  Either  of  these 
reasons  has  been  hdd  sufficient  by  our  su- 
preme court  to  prevent  it  being  considered  a 
part  of  the  record.  De  Hart  v.  Board,  su- 
pra. No  question  is  therefore  presented  by 
that  specification  of  the  assig;nment  of  errors 
that  the  court  erred  in  overruling  the  motion 
for  a  new  trial.  The  following  language, 
used  by  Jordan,  J.,  In  pronouncing  the  opinion 
of  the  court  in  the  case  of  Watson  v.  Finch, 
150  Ind.  183,  48  N.  B.  245,  seems  partlculariy 
appropriate  here:  The  court  in  that  case  said: 
"All  appeals  In  this  court  are  tried  by  rec- 
ord. It  is  the  only  legitimate  evidence  to 
establish  the  rulings  of  the  trial  court  upon 
which  alleged  errors  are  based.  In  the  ab- 
sence of  the  transcript  being  authenticated 
as  required  by  the  statute,  it  cannot  be  con- 
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Bldered  or  treated  as  a  copy  of  the  original 
record,  and  therefore  cannot  be  received  or 
used  as  evidence  to  sustain  appellant's  com- 
plaint, and  the  appeal  must  fall.  In  Miller 
V.  Ballroad  Co.,  143  Ind.  570,  41  N.  B.  801, 
and  42  N.  E.  806,  on  page  673,  143  Ind.,  and 
page  806,  42  N.  E.,  It  Is  said:  'The  dnty 
rests  upon  parties  or  their  counsel,  In  appeals 
to  this  court,  to  carefully  examine  the  tran- 
script, and  ascertain  If  the  clerk  has  prop- 
erly and  correctly  prepared  the  same,  and, 
when  necessary,  to  take  timely  steps,  and 
correct  errors  therein,  and  to  obtain  amend- 
ments thereto,  and,  if  they  suffer  judgment 
to  be  rendered  upon  a  defective  record,  the 
fault  must  rest  upon  them.'  "  On  account  of 
the  condition  of  the  record  In  this  case,  and 
on  account  of  the  assignment  of  errors,  ques- 
tions which  appellant  seeks  to  present  cannot 
be  passed  upon.  The  Judgment  Is  therefore 
affirmed. 


(St  Ind.  App.  <H) 
F.  W.  COOK  BREWINa  CO.  T.  BALL.* 

(Appellate  Coort  of  Indiana.     Feb.  22,  1889.) 

Appcal  ahd  Erbob— Bilj.  of  Ezcbptio:;s— Tbak- 
SCRIPT  — Clske's  Ckrtifioats — Rbcokd  — In- 
pbaobmbiit— dcpositiohs — evidbhob — blctci.ba 
— istbbbosatohibs— instbuotiohs— colubioxs 
—Law  op  the  Road— Biobwats— Cbossinos. 

1.  The  fact  that  the  -evidence  or  bill  of  ex- 
ceptions is  not  properly  In  the  record  is  not 
grotmd  for  dismissal  of  appeal. 

2.  If  the  clerk's  certificate  to  the  transcript 
that  it  contains  copies  of  all  papers  or  entries 
in  the  cause  Is  not  correct,  an  additional  tran- 
script of  the  omitted  papers  or  entries  can  be 
brought  into  the  appellate  court. 

3.  The  record  on  appeal  cannot  be  Impeach- 
ed by  certifying  up  the  original  bill  of  excep- 
tions, since  the  appeal  must  be  determined  on 
a  transcript  of  the  record  remaining  in  the 
court  V»elow. 

4.  The  record  on  appeal  need  not  show  appel- 
lant's request  to  the  clerk  to  certify  up  the  orlj!- 
inal  report  of  the  evidence,  and  hence  It  will 
not  be  presumed  that  the  clerk  did  not  have 
authority  to  so  certify  the  report. 

5.  Where  the  record  shows  only  that  a  docu- 
ment, not  set  out  therein,  was  "offered"  In  evi- 
dence, it  will  not  be  presumed,  as  against'  the 
completeness  of  the  record,  that  it  was  "intro- 
duce" in  evidence. 

6.  Under  Horner's  Rev.  St  lSfl7.  f  P10  et 
seq.  (Burns'  Rev.  St.  1894,  {  618  et  seq.),  au- 
thorizing an  examination  of  a  party  fay  his  op- 
ponent "before  any  officer  anttiorized  to  take 
depositions,"  which  shall  be  "taken  and  filed 
as  a  deposition,  and  may  be  read  by  the  party 
taking  it,  at  his  option,"  where  such  examina- 
tion was  not  filed  as  a  deposition,  nor  authenti- 
cated by  such  officer,  the  party  taking  it  cannot 
object  that  he  was  not  permitted  to  read  parts 
only  of  it. 

7.  Where,  in  an  action  for  personal  Injuries, 
defendant  proved  that  plaintiff  refused  to  sub- 
mit to  an  examination  by  defendant's  physi- 
cians, it  was  compptent  for  plaintiff  to  ezplnln, 
as  a  reason  for  such  refusal,  that  he  con.sulted 
with  his  physician,  and  determined,  on  his  ad- 
vice, that  it  would  be  apt  to  result  injuriously, 
and  retard  his  recovery. 

8.  It  was  not  error  to  exclude  testimony  as 
to  whether  a  high-geared  bicycle  was  a  fast  or 
•low  running  bicycle,  the  witness  not  being 
shown  to  be  a  bicycle  expert. 

9.  The  capacity  for  speed  of  a  bicyle  is  not 
proved  by  showing  that  it  was  high-geared. 

'Rehearing  denied. 


10.  The  court's  action  In  excludinK  special  in- 
terrogatories, some  of  which  are  admittedly  in- 
competent, will  not  be  reviewed,  where  the  al- 
leged competent  ones  are  not  discossed  by 
counsel,  nor  the  court  referred  to  any  evidence 
to  which  they  could  be  regarded  as  applicable. 

11.  In  an  action  involving  a  collision  between 
a  bicyclist  and  a  team  <m  a  highway,  a  charge 
that  the  law  requires  persons  meeting  on  the 
highway  to  keep  to  the  right  is  not  erroneous, 
since  the  jury  would  nndentand  that  it  ap- 
plied to  the  meeting  of  vehicles,  and  that  each 
•beold  keep  to  the  right  of  the  other. 

12.  The  law  of  the  road,  requiring  travelers 
mf pting  each  other  on  a  highway  to  tnm  to'  the 
right,  applies  to  crossings. 

Appeal  from  circuit  court,  Warrttik  oonnty; 
0.  W.  Armstrong,  Special  Judgre. 

Action  by  Harry  N.  Ball  against  the  F.  W. 
Cook  Brewing  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Chaa  L.  Wedding,  for  appellant  Horn- 
brook  &  Wheeler  and  3.  BL  WUllamaon,  for 
appellee. 

BLACK,  0.  J.  The  appeDee  recovered 
Judgment  against  the  appellant  In  the  sum 
of  f  1,000  for  personal  Injury.  It  la  aaalgned 
that  the  court  erred  In  overroUng  the  appel- 
lant's motion  for  a  new  trlaL 

The  appellee  has  moved  to  dlsmlaa  the  ap- 
peal. The  first  and  second  grounds  of  the 
motion  are,  in  effect,  because  the  evidence 
la  not  properly  in  the  record,  and  because 
"the  bill  of  exceptions"  is  not  properly  In  the 
record.  These  are  not  good  grounds  for  a 
motion  to  dismiss  an  appeal.  It  la  proper 
to  call  the  attention  of  this  conrt  to  any 
such  supposed  Insufficiency  in  the  record,  and 
this  court,  the  matter  coming  to  its  notice 
by  its  own  examination  of  the  record  or 
through  the  suggestion  of  connsel,  will  not 
reverse  the  Judgment  for  an  alleged  error  In- 
sufficiently shown  by  the  record. 

The  third  ground  in  the  motion  to  dismiss 
la  that  the  first  brief  ffied  by  the  appellant 
la  not  a  sufficient  brief,  nnder  the  rules  of 
this  conrt  While  the  brief  In  qnestion  does 
not  contain  a  full  and  satisfactory  discussion 
of  the  assigned  errors  relied  upon,  it  cannot 
l>e  said  to  be  entirely  inadequate. 

The  fourth  and  last  ground  in  the  motion 
la  that  the  transcript  contains  no  prsecipe 
giving  directions  to  the  clerk  what  to  certify 
up;  that  in  this  case  his  duty  was  to  cer- 
tify a  complete  record,  while  the  record  itself 
shows  that  It  la  incomplete,  In  that  It  shows 
that  the  action  originated  In  the  Vander- 
burgh circuit  court  while  the  record  gives 
no  history  of  the  case.  In  said  conrt  Hie 
record  shows  that  the  complaint  whkdi  Is 
set  out  was  filed  In  the  court  below  on 
change  of  venue  from  the  'Vanderburgh  cir- 
cuit court  At  the  end  of  the  transcript,  the 
clerk  certifies  tliat  "the  above  and  foregoing 
transcript  contains  true  and  complete  copies 
of  all  papers  and  entries  in  said  cause,  as 
set  out"  The  spiiellee  submitted  his  cause 
to  the  court  below  and  recovered  his  Judg- 
ment under  the  complaint  ao  set  out  in  the 
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record.  He  is  not  In  position  to  deny  tbe 
jurisdiction  of  the  trial  court,  and  he  does 
not  pretend  to  do  so.  If  tbe  certUicate  of 
the  clerk,  as  above  stated,  was  not  correct, 
and  there  were  other  papers  or  entries  con- 
stituting parts  of  the  record  of  this  cause 
remaining  In  the  court  below,  a  transcript 
thereof,  upon  proper  application,  might  have 
been  brought  Into  this  court.  We  do  not 
find  any  sufficient  reason  for  the  dismissal 
of  the  appeal. 

The  question  whether  or  not  the  evidence 
Is  in  tbe  record  Is  one  which  is  always  be- 
fore us  when  any  matter  requiring  its  pres- 
ence is  to  be  considered.  If  we  find,  ujpon 
examination  of  tbe  transcript,  that  the  evi- 
dence is  properly  in  tbe  record,  we  need  not 
so  state,  luiless  we  are  called  upon  to  do  so 
by  some  proper  objection  or  suggestion  of 
couDseL  As  already  remarlced,  a  motion  to 
dismiss  the  appeal  will  not  lie  for  such  a 
cause,  and,  having  concluded  that  the  evi- 
dence Is  properly  before  us,  we  perhaps  might 
pass  tbe  matter  without  further  remark,  yet 
we  will  notice  the  objections  of  counsel 
briefly. 

Tbe  transcript  is  without  any  fault  In  this 
regard,  but  it  is  claimed  on  behalf  of  the 
appellee  that  the  longhand  manuscript  of  the 
evidence  was  not  incorporated  in  tbe  bill  of 
exceptions  when  It  was  presented  to  the 
Judge  and  signed  by  him,  but  that  it  was 
attempted  to  incorporate  it  by  a  direction  to 
tbe  clerk  by  tbe  words,  "Here  insert."  In 
seeking  to  Impeach  tbe  record  in  this  court 
m  this  respect,  the  appellee  procured  a  cer- 
tiorari, and  the  clerk  of  the  court  below  has 
certifled  to  this  court  the  original  bill  of  ex- 
ceptions, except,  of  course,  the  original  long- 
hand report  of  the  evidence  already  here. 
Affidavits  rdatlng  to  this  matter,  also,  have 
been  filed  In  this  court.  If  we  were  to  try 
the  question  upon  the  showing  thus  made, 
our  conclusion  would  not  uphold  tbe  appel- 
lee's position.  But  the  record  in  this  court 
cannot  thus  be  made  up  or  changed.  The  ap- 
peal mnst  be  determined  upon  a  transcript 
of  tbe  record  remaining  in  the  court  below, 
except  so  far  as  the  statute  otherwise  per- 
ults,  as  In  tbe  case  ot  the  certification  of  the' 
original  longhand  rei)ort  of  the  evidence  In- 
stead of  a  transcript  thereof. 

As  one  of  tbe  reasons  for  claiming  that  tbe 
evidence  Is  not  properly  before  us,  it  is  sug- 
gested that  it  does  not  appear  that  the  appel- 
lant directed  tbe  clerk  to  certify  up  tbe  orig- 
inal longhand  report  of  the  evidence,  and 
that  it  was  tbe  clerk's  duty  to  copy  the  en- 
tire record.  The  transcript  of  tbe  record, 
with  the  appellant's  assignment  of  errors 
attached,  having  been  filed  In  this  court,  we 
will  not  presume,  against  tbe  record,  that  the 
clerk  did  not  have  the  authority  of  tbe  ap- 
pellant to  certify  up  the  original  report  of 
the  evidence  instead  of  his  copy  thereof.  It 
is  not  necessary  that  the  record  show  tbe 
appellant's  request  for  the  certification  of  the 
original  report  of  tbe  evidence. 


It  is  further  objected  that  the  record  sbows 
tbe  taitroduction  of  evidence  which  Is  not  set 
out  in  the  record.  This  objection  relates  to 
an  almanac,  but  the  record  sbows,  not  that 
it  was  introduced,  but  only  that  it  was  of- 
fered In  evidence. 

One  of  the  grounds  for  tbe  motion  for  a 
new  trial  was  the  refusal  of  the  court  to 
permit  tbe  appellant  to  read  "certain  parts 
of  the  deposition  of  the  plaintiff,  Uarry  N. 
Ball,  taken  November  20,  189G,  and  in  rul- 
ing that  the  defendant  should  not  put  In  evi- 
dence any  part  of  tbe  deposition  unless  he 
put  in  all,  and  thereby  obliging  tbe  defend- 
ant to  put  In  evidence  tbe  entire  deposition 
to  get  the  benefit  of  any."  A  writing  purport- 
ing to  be  a  deposition  of  Harry  N.  Ball,  the 
plaintiff,  and  having  his  name  attached  there- 
to, was  produced  on  tbe  trial.  Tbe  plaintiff 
was  a  witness  on  the  trial,  and  then  testi- 
fied that  this  paper  was  the  deposition  he 
lad  given  in  tbe  case,  and  that  after  giv- 
ing it  be  had  read  and  signed  it;  and,  while 
fio  testtfyhig  upon  tbe  trial,  be  was  Interro- 
gated concerning  some  of  the  questions  and 
answers  in  that  paper.  At  a  subsequent 
stage  of  the  trial,  to  which  the  statement  of 
cause  in  the  motion  tor  a  new  trial  relates, 
the  appellant,  as  shown  by. tbe  record,  of- 
fered in  evidence  {tarts  of  the  deposition,  not 
specified  in  the  offer  except  as  parts  testified 
and  sworn  to  at  the  former  stage  of  the  trial. 
The  appellant,  it  Is  shown  by  the  record, 
asked  to  Introduce  these  parts,  "because  tbe 
plaintlfl!  himself  testified  that  he  made  tbe 
distinct  statements  which  are  Indicated  and 
offered  to  be  read  in  evidence,  and  that  he 
testified  to  tbe  statements  separate  from 
other  parts  of  the  deposition."  Tbe  court 
sustained  appellee's  objection  to  tbe  introduc- 
tion of  tbe  parts,  but  permitted  the  whole 
deposition  to  be  Introduced.  It  appears  from 
tbe  statement  of  counsel,  in  making  the  offer 
to  read  tbe  parts,  that  they  were  not  offered 
for  tbe  purpose  of  impeachment;  for,  when 
read  to  the  witness  on  the  trial,  he  testified 
that  be  bad  so  stated  in  bis  deposition.  Tbe 
deposition  in  question  appears  to  have  been 
intended  as  an  examination  of  the  appellee 
taken  at  the  Instance  of  tbe  appellant,  under 
the  statute.  Homer's  Rev.  St  1807,  $  610  et 
seq.  (Burns'  Rev.  St  1894,  §  518  et  seq.).  It 
is  there  provided  that  tbe  examination  may 
be  had  "before  any  officer  authorized  to  take 
depositions,"  and  that  it  "shall  be  taken  and 
filed  as  a  deposition  in  the  cause,  and  may 
be  read  by  tbe  party  taking  it,  at  his  option." 
In  Scott  V.  Wagon  Works,  48  Ind.  75,  it  was 
beld  to  be  error  to  permit  a  part  of  such  an 
examination  to  be  read  In  evidence  by  the 
party  taking  It.  It  was  said  by  the  court: 
"The  wbole  deposition  or  examination  should 
have  been  read  in  evidence."  We  observe 
that  it  is  not  shown  by  tbe  record  that  the 
examination  was  filed  as  a  deposition  in  the 
cause,  and,  further,  that  it  does  not  appear 
to  be  authenticated  by  any  officer  authorized 
to  take  depositions.    The  person  whose  name 
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)s  signed  to  the  certlfleate,  and  who  therein 
states  that  the  deposition  was  taken  by  blm, 
does  not  anywhere  appear  or  purport  to  have 
been,  or  to  have  professed  to  be,  an  official 
of  any  kind.  The  appellant  must  be  regard- 
ed as  haying  read  the  examination  In  evi- 
dence voluntarily  and  of  Us  own  motion. 
There  does  not  appear  to  have  been  any 
available  error  in  the  action  of  the  court 

On  the  trial,  which  was  on  the  30th  of 
September,  1897,  the  appellant  introduced  in 
evidence  a  letter  signed  by  an  attorney  for 
the  appellant  to  the  attorneys  for  the  ap- 
pellee, with  the  written  acknowledgment  by 
the  attorneys  for  the  appellee  of  the  receipt 
thereof  on  the  5th  of  June,  1897,  in  which 
said  attorney  for  the  appellant  requested  the 
attorneys  for  the  appellee  to  consent,  or  to 
procure  the  appellee's  consent,  to  an  exam- 
ination of  the  appellee  by  two  physicians,  to 
determine  the  nature  and  extent  of  the  in- 
juries for  which  appellee  sued  herein,  at  such 
time  and  place  as  might  be  satisfactory  to 
appellee  or  his  said  attorneys,  and  the  names 
of  two  physicians  were  suggested.  The  ap- 
pellant then  called  as  a  witness  one  of  the 
said  attorneys  for  the  appellee,  who  had  bo 
acknowledged  the  service  of  said  notice  or 
request,  who  testified,  on  his  examination  in 
chief,  that  be  did  not  give  said  attorney  for 
the  appellant  any  notice  of  consent  or  per- 
mission to  make  an  examination.  On  cross- 
examination,  the  witness  was  asked  to  state 
what  he  did  with  regard  to  the  notice  that 
was  served.  He  answered  that  the  case  was 
finally  postponed  and  the  matter  dropped; 
that  before  that  the  witness  consulted  with 
bis  associate  counsel,  and  that  they  consult- 
ed with  Dr.  McCoy.  It  had  appeared  in  evi- 
dence that  Dr.  McCoy  attended  the  appellee 
as  his  surgeon  after  his  injury.  The  witness 
was  proceeding  to  state  what  was  the  ad- 
vice of  the  physician,  when  the  appellant  ob- 
jected to  "the  testimony  of  the  witness  as 
to  the  reasons  for  not  consenting  to  the  ex- 
amination, and  especially  to  his  testifying 
to  the  conversation  with  Dr.  McCoy,  and  rea- 
sons assigned  by  Dr.  McCoy  for  not  submit- 
ting to  the  examination,  aa  hearsay,  not  orig- 
inal testimony,  and  not  admissible  or  com- 
petent in  this  case."  The  objection  having 
been  overruled,  the  witness  proceeded:  "I 
think  I  have  stated  I  consulted  with  you  in 
the  matter,  and  we  consulted  with  Dr.  Mc- 
Coy, and  determined,  on  his  advice  in  the 
matter,  that  such  an  examination  would  be 
very  apt  to  result  injuriously  to  the  plain- 
tiff, Mr.  Ball,  ajid  might  seriously  retard  his 
recovery,  and  we  thought  we  owed  it  to  him 
to  refuse  the  examination,  inasmuch  as  we 
were  not  required  to  submit  to  It."  In  Rail- 
road Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  389, 
which  was  an  action  for  personal  Injury,  It  was 
said,  concerning  the  exclusion  of  an  affidavit  of 
Dr.  O'Farrali,  offered  in  evidence:  "It  is  said 
that  this  affidavit  was  competent  for  the  pur- 
pose of  showing  that  the  appellee  objected  to 
a  medical  examination  of  her  perbou.    We  per- 


ceive no  merit  In  this  iraBltlon.  The  appellee 
unquestionably  bad  a  right  to  make  the  ob- 
jection she  did,  and  the  jury  could  have 
nothing  to  do  with  her  conduct  in  opposing 
an  examination.  It  is  a  debatable  question 
whether  a  party  can  be  compelled  to  submit 
to  a  medical  examination  at  the  Instance 
of  the  opposite  party,  and  it  cannot  affect 
the  merits  of  the  case  that  an  objection  ia 
made  to  such  an  examination."  In  Kern  v. 
Bridwell,  119  Ind.  226,  21  N.  E.  664,  an  action 
for  slander,  it  was  held  that  there  waa  no 
error  in  a  ruling  of  the  conrt  refusing  to 
grant  an  application  for  an  order  regniring 
the  plaintiff  to  submit  her  person  to  an  ex- 
amination of  medical  experts.  In  Hess  v. 
Lowery,  122  Ind.  225,  23  N.  E.  156,  an  action 
for  a  personal  Injury  through  malpractice, 
the  action  of  the  trial  court  in  refualng  to 
make  an  order  requiring  the  plaintilf  to  sub- 
mit to  a  private  examination  by  the  defend- 
ant's medical  experts  was  sustained,  it  being 
held  that  the  application  was  not  seasonably 
made.  For  like  reason,  a  similar  ruling  was 
upheld  in  Railroad  Co.  v.  Bninker,  128  Ind. 
542,  26  N.  B.  178.  In  Pennsylvania  Co.  t. 
Newmeyer,  129  Ind.  401,  28  N.  E.  860,  an 
action  for  personal  injury,  the  subject  was 
more  fully  considered,  and  it  was  held  that 
the  courts  of  this  state  have  no  power  to  re- 
quire a  plaintiff  in  such  a  case  to  submit  to 
an  examination  of  his  injuries  by  surgeons 
appointed  by  the  court.  It  was  said: 
"Should  a  litigant  willingly  submit,  then 
there  could  be  no  legal  objection  to  such  an 
examination,  and,  should  be  refuse  to  submit 
to  a  reasonable  examination,  his  conduct 
might  possibly  be  proper  matter  for  com- 
ment" This,  as  was  stated  by  the  court, 
was  quite  a  different  matter  from  that  which 
was  Involved  In  the  case  before  the  court 
It  will  be  observed  that  the  witness  whose 
testimony  we  are  considering  did  not  testify 
to  any  statement  of  the  physician.  Dr.  Mc- 
Coy, but  testified  that,  on  his  advice  in  the 
matter,  the  witness,  and  the  attorney  asso- 
ciated with  htm,  determined  that  the  exam- 
ination would  result  injuriously  to  the  ap- 
pellee, and  that  they  thought  it  their  duty 
to  him  to  refuse,  as  tbey  were  not  required 
to  submit  to  the  examination.  The  appellee 
had  a  right  to  refuse  to  submit  to  the  exam- 
ination, without  giving  any  reason.  Any 
reason  was  sufficient.  The  objection  to  the 
examination  could  not  affect  the  merits  of 
the  case.  It  having  been  proved— whether 
properly  or  improperly  is  not  a  question  for 
decision— that  the  request  bad  been  made 
and  refused,  there  was  no  available  error  in 
permitting  the  explanation  given  by  the  at- 
torney testifying  as  a  witness,  which  went 
to  the  jury  simply  as  an  explanation  for  the 
refusal  to  do  a  thing  not  at  all  obligatory, 
and  not  by  way  of  proving  facts  affecting 
the  merits  of  the  cause. 

One  of  the  causes  In  the  motion  for  a  new 
trial  was  "error  of  the  court  in  not  allowing 
J.  C.  De  Bar  to  testify  aa  to  whether  a  high- 
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geared  bicycle  waa  a  fast  or  slow  miming 
bicycle."  The  question  addresaed  to  the  wit- 
ness, to  which  we  are  referred  in  the  appel- 
lant's brief,  was:  "la  a  high-gear  or  low- 
gear  bicycle  a  fast  or  slow  running  bicycler* 
This  does  not  seem  to  be  sncb  a  question  as 
that  described  in  the  motion  for  a  new  trial, 
or  <me  adapted  to  elicit  such  testimony  as 
tbat  which  the  court  is  by  the  motion  rep- 
resented as  not  allowing.  Besides,  It  had 
not  been  shown  that  the  witness  was  ac- 
quainted with  the  effect  of  differences  in  the 
gearing  of  bicycles.  The  question  of  speed 
entered  into  the  qaestion  of  negligence  in- 
Tolved,  and  Incidentally  tbe  capacity  for 
speed  of  the  bicycle  on  which  the  appellee 
was  riding,  when  injured  by  collision  with 
one  of  the  horses  attached  to  and  drawing 
the  appellant's  beer  wagon,  was  a  relevant 
matter,  but  tbat  capacity  would  not  be  prov- 
ed or  usefully  Illustrated  by  such  a  com- 
parison. 

The  appellant  submitted  to  tbe  court  a 
written  series  of  interrogatories,  to  be  an- 
swered by  the  jury  when  they  rendered  tbe 
general  verdict,  but  the  court  refused  to  sub- 
mit them  to  the  jury.  There  could  be  no 
error  In  refusing  to  submit  all  of  these  Inter- 
rogatories; for  some  of  them  did  not  oall 
upon  the  jury  to  find  specially  upon  par- 
ticular questions  of  fact,  but  asked  for  the 
decision  of  questions  of  mixed  law  and  fact, 
and  by  one  they  were  asked  to  give  the  items 
of  the  finding  for  the  plaintiff  and  the 
amount  allowed  him  In  each  item.  The  ap- 
pellant contends  that,  if  some  of  the  inter- 
rogatories did  not  relate  to  specific  facts,  yet 
the  court  would  not,  therefore,  be  justified  in 
excluding  the  other  interrogatories.  But  no 
particular  interrogatories  have  been  discuss- 
ed by  counsel,  nor  have  we  been  referred  in 
such  connection  to  any  evidence  to  whicb 
any  of  the  Interrogatories  are  by  counsel  re- 
garded as  applicable.  We  cannot  regard  the 
action  of  the  court  in  relation  to  any  of  these 
interrogatories,  separately  considered,  as 
properly  presented  by  the  appellant  for  our 
examination. 

Among  the  instructions  given  to  the  jury 
was  tbe  following:  "The  law  requires  that 
persons  who  meet  on  the  highway  shall  keep 
to  tbe  right  This,  however,  does  not  give 
a  person  a  right  to  keep  to  the  right  of  the 
road  regardless  of  consequences.  It  simply 
means  that  his  duty  is  to  keep  to  the  right, 
unless  be  has  some  warning  to  Indicate  to 
him  that  he  must  take  some  other  course  to 
protect  himself  or  to  avoid  Injury  to  others." 
The  case  on  trial,  as  shown  by  the  pleadings 
and  tbe  evidence,  involved  a  collision  of  a 
bicycle  ridden  by  the  appellee  with  one  of 
the  horses  drawing' the  appellant's  wagon, 
and  driven  by  its  servant,  upon  a  public  high- 
way. The  jury  would  understand  tbe  in- 
struction to  relate  to  the  meeting  of  such  ve- 
hicles upon  the  highway,  and  to  the  rule  that 
each  of  'hem  should  keep  to  his  own  right- 
band  side  of  tbe  other.    With  such  under- 


standing, there  was  no  available  error  in  giv- 
ing the  instruction. 

Among  the  histructions  asked  by  tbe  ap- 
pellant, ■  and  refused,  was  the  following: 
"The  law  of  the  road,  requiring  people  in 
towns  traveling  on  highways  to  turn  to  the 
right,  does  not  apply  to  crossings."  Tbe  law 
of  tbe  road  to  which  this  Instruction  ex- 
pressly relates  is  a  rule  to  be  observed  by 
travelers  meeting  each  other  upon  a  public 
highway,  and  it  applies  to  persons  who  meet 
each  other  at  any  part  of  a  highway,  wheth- 
er at  a  crossing  or  elsewhere.  So,  leaving 
out  any  question  as  *o  whether  the  Instruc- 
tion was  not  sufficiently  precise  as  to  the 
travelers  affected  by  the  rule,  and  also  leav- 
ing out  of  consideration  the  question  as  to  the 
propriety  of  instructing  the  jury  upon  mere 
abstract  rules  or  principles  of  law,  without 
applying  them  to  the  facts  of  the  case,  the 
instruction  did  not  purport  to  state  a  rule 
for  travelers  crossing  each  other's  course, 
and  the  rule  applicable  to  travelers  meeting 
was  Improperiy  limited.  The  evidence  af- 
fecting the  question  of  negligence  on  the 
part  of  each  party  was  conflicting,  and  tbe 
case  presented  by  the  evidence  was  peculiar- 
ly within  the  province  of  tbe  jury.  The 
judgment  Is  affirmed. 


(22  Ind.  App.  56t) 
ORMES'  ESTATE  v.  BROWN,  i 
(Appellate  Court  of  Indiana.    Feb.  22,  1899.) 
Adxinistbatob  Db  Bonis  Non  —  Rioht  to  Sua 

FOR   DEVABTAVrr. 

Under  Homer's  Rev.  St.  1897,  I  2240,  Im- 
posing on  an  administrator  de  bonis  non  the 
same  rights  and  liabilities  as  the  administrator 
first  appointed,  he  cannot  bring  a  common-lav 
action  against  the  estate  of  his  predecessor  for 
a  conversion  of  the  trust  assets.  His  remedy 
is  under  section  2458,  which  authorizes  him  to 
sue  on  the  predecessor's  bond  for  such  misap- 
propriation. 

Appeal  from  circuit  court,  Rush  county; 
E.  A.  Brown,  Special  Judge. 

Action  by  Andrew  0.  Brown,  administrator 
d.  b.  n.  of  Thomas  W.  IDlllgos,  against  the 
estate  of  Henry  Ormes,  deceased.  There  was 
a  judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

PuUen,  Martin  &  Megee,  for  appellant 
Morris,  Innis  &  Morgan,  for  appellee. 

WILET,  J.  This  action  presents  a  contro- 
versy between  two  estates.  Henry  Ormes, 
deceased,  was  administrator  of  the  estate  of 
Thomas  W.  Hllllgos,  deceased,  and  it  is  bere 
sought  to  hold  the  estate  of  the  former  liable 
for  an  alleged  mtesppilcatlon  and  conversion 
of  money  and  property  belonging  to  the  estate 
of  the  latter  In  a  common-law  action.  The 
case  was  first  put  at  issue  upon  the  verified 
claim  filed  by  appellee,  by  answer,  and  reply. 
Upon  tbe  Issues  thus  joined  the  case  was  sub- 
mitted to  the  court  for  trial,  and,  after  the 
evidence  was  partly  beard,  a  continuance  waa 
granted  on  appellee's  motion,  to  tbe  end  that 
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be  might  amend  his  complaint.  Subsequently 
an  amended  complaint  was  filed,  upon  which 
the  case  was  finally  tried.  The  amended 
complaint  avers  that  John  W.  HUllgos  died 
Intestate,  and  at  the  time  of  his  death  was 
the  owner  of  real  estate  of  the  value  of  $4,500, 
and  of  personal  property  of  the  value  of  $209; 
that  Henry  Ormes  was  appointed  adminis- 
trator of  his  estate,  and  took  upon  himself 
the  settlement  thereof;  that  there  came  into 
his  hands  as  such  administrator  $6,018.52  In 
cash,  and  personal  property  appraised  at  $200; 
that  on  November  29,  1803,  said  Ormes  died  In- 
testate, without  having  fully  finally  settled  said 
estate;  that  he  used  all  the  assets  of  said  estate 
except$253.08,  without  having  paid  all  the  costs 
and  expenses  of  administration,  and  without 
having  paid  the  claim  of  the  widow  of  $500,— 
her  statutory  allowance;  that  he  used  the 
assets  of  said  estate  in  the  payment  of  un- 
lawful claims,  converted  said  assets  to  his 
own  use,  and  leaving  due  the  widow  as  her 
part  of  $500  the  sum  of  $275,  and  a  number 
of  other  due  and  unpaid  claims.  A  list  of 
the  unpaid  claims  is  then  set  out,  and  in  all 
they  aggregate,  with  Interest,  $463.80.  It  is 
then  averred  that  appellee  was  duly  appoint- 
ed and  qualified  as  administrator  de  bonis  non 
of  said  estate,  and  entered  upon  the  duties 
of  said  trust.  A  demurrer  was  addressed  to 
the  amended  complaint,  which  was  overruled, 
and  appellant  excepted.  The  issues  were 
Joined  by  an  answer  in  three  paragraphs  and 
a  reply  in  two,  but,  as  no  questions  are  pre- 
sented by  the  record  for  decision  arising  upon 
the  answer  or  reply,  we  need  not  refer  to 
them  further.  The  ease  was  tried  by  the 
court,  resulting  in  a  general  finding  and  Judg- 
ment for  appellee.  Appellant's  motion  for  a 
new  trial  was  overruled,  and  he  has  assigned 
errors:  (1)  That  the  court  erred  in  overruling 
his  demurrer  to  the  amended  complaint,  and 
(2)  that  the  court  erred  m  overruling  his  mo- 
tion for  a  new  trial.  We  will  determine  the 
questions  presented  in  their  order. 

Appellant  enters  upon  a  discussion  of  the 
alleged  InsufBciency  of  the  complaint  by  re- 
ferring to  the  common-law  rule  that  an  ad- 
ministrator de  bonis  non  succeeds  only  to  the 
rights  of  his  predecessor  in  the  particular  as- 
sets of  the  trust  which  remain  unadmlnis- 
tered  at  the  time  of  his  appointment,  and  that 
he  could  not  recover  from  the  estate  of  his 
predecessor  for  a  wrongful  application  or  con- 
version of  the  trust  assets.  -  The  settlement 
of  decedents'  estates  is  regulated  in  this  state 
by  statute,  and  the  duty  and  authority  of  ad- 
ministrators and  executors  are  likewise  pre- 
scribed. There  are  provisions  for  the  appoint- 
ment of  an  administrator  de  bonis  non,  and 
when  thus  appointed  he  "shall  have  the  same 
rights  and  be  subject  to  the  same  liabilities 
as  the  administrator  first  appointed."  Horn- 
er's Rev.  St  1897,  §  2240.  The  term  "de  bonis 
non"  has  a  strict  and  limited  meaning,  and, 
being  strictly  Interpreted,  Is,  "of  the  goods 
not  yet  administered."  The  common-law  rule 
Is  forcibly  and  succinctly  stated  in  8  Enc.  PI. 


&  Prac.  p.  654,  as  follows:  "At  common  law 
an  administrator  de  bonis  non  succeeds  to 
rights  which  belonged  to  the  first  executor  or 
administrator,  and  is  entitled  to  recover  such 
assets  of  the  estate  as  remain  nnadminlstered 
in  specie,  and  such  of  the  debts  due  the  de- 
cedent as  remain  unpaid.  But  bis  authority 
does  not  extend  to  assets  already  adminis- 
tered, and  he  cannot  sue  his  predecessor,  or, 
in  case  of  his  decease,  his  personal  repre- 
sentative, for  any  part  of  the  estate  sold,  con- 
verted, or  wasted  by  him."  If,  therefore,  an 
administrator  de  bonis  non  has  any  right  of 
action  against  his  predecessor,  either  person- 
ally, or  against  bis  estate  in  case  of  bis  de- 
cease, it  must  be  by  virtue  of  some  right  con- 
ferred upon  bim  by  statute,  for  it  is  plain 
that  he  has  no  such  right  under  the  common 
law.  The  only  statute  now  in  force  as  to  the 
right  of  an  administrator  to  sue  his  successor 
is  section  2458,  Homer's  Bev.  St.  18&7,  which 
Is  as  follows:  "Any  executor  or  administrator 
may  be  sued,  on  his  bond,  by  any  creditor, 
heir,  legatee,  or  surviving  or  succeeding  ex- 
ecutor or  administrator,  co-executor  or  co-ad- 
ministrator of-the  same  estate,  for  any  of  the 
following  causes,  viz.:  •  •  •  pifth.  Em- 
bezzling, concealing  or  converting  to  bis  own 
use  such  property.  •  •  •  Tenth.  Any  oth- 
er violation  of  the  duties  of  his  trust"  There 
are  ten  causes  specified  which  would  authorise 
such  action,  but  the  two  set  out  are  the  only 
ones  that  have  any  application  to  the  facts 
here  pleaded.  It  has  been  held  that  any  mis- 
application of  the  trust  fund  is  a  conversion 
of  it,  and  a  suable  breach  of  the  official  bond. 
State  V.  Sanders,  62  Ind.  562;  Fleece  t.  Jones, 
71  Ind.  340.  The  complaint  in  the  case  before 
us  unquestionably  shows  a  misappropriation 
of  the  funds  of  the  estate,  and  hence  shows  a 
conversion  for  whldi  the  first  administrator 
would  be  liable  upon  bis  bond.  As  to  whether 
his  estate  Is  liable  In  an  action  by  his  succes- 
sor deiwnds  upon  the  construction  put  ni>on  the 
statute  cited,  and  similar  statutes  concerning 
the  same  subject-matter.  The  case  of  Antho- 
ny V.  McCall,  3  Blackf .  86,  was  very  similar  to 
the  one  now  before  us.  There  the  action  was 
by  appellant,  as  administrator  de  bonis  non  of 
the  estate  of  one  Carey,  against  McCall.  ad- 
ministrator of  Samuel  Carey;  and  It  was  to 
recover  from  the  latter's  estate  for  a  conver- 
slon  of  funds  of  the  estate  of  appellant's  de- 
cedent while  Samuel  Carey  was  such  admin- 
istrator. The  court  said:  "By  one  of  the  first 
rules  of  pleading,  an  action  can  only  be 
brought  by  the  person  who  has  the  legal  right 
of  action.  The  sufficiency  of  the  declaration 
must,  therefore,  depend  upon  the  legal  rights 
and  power  of  an  administrator  de  bonis  non. 
He  Is  entitled  to  all  the  goods  and  personal 
estate,  etc.,  which  remain  in  specie,  and  were 
not  administered  by  the  first  executor  or  ad- 
ministrator, as  well  as  to  all  debts  due  and 
owing  to  the  testator  or  Intestate.  The  orig- 
inal representative,  executor,  or  administra- 
tor, is  liable  for  a  devastavit,  but  such  liabil- 
ity is  not  enforced  at  the  suit  of  the  admin- 
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Istrator  de  bonis  non.  Tbe  admlnistrationB 
&re  distinct  Each  bas  peculiar  duties  and 
responsibilities.  In  tbe  event  of  a  devastavit 
committed  by  eitber,  tbe  belrs,  creditors,  and 
others,  whose  legal  rights  are  aifected,  by 
appropriate  action  may  obtalii  redress.  Xbe 
admtnlatrator  de  bonis  non,  having  no  legal 
right  of  action,  cannot  be  the  medium  of  such 
redress  unless  authorized  by  statute." 

In  the  case  of  Coleman  v.  McMurdo,  5 
Rand.  51,  it  was  held  that  the  administrator 
de  bonis  non  could  not  bring  an  action  such 
as  the  one  to  which  we  have  Just  referred, 
either  in  law  or  egalty.  The  case  of  Young 
T.  Kimball,  8  Blaclif.  166,  167,  was  an  ac- 
tion In  chancery  by  an  administrator  de 
bonis  non  against  tbe  estate  of  his  trust  pred- 
ecessor to  recover  for  an  alleged  devastavit 
of  the  trust  funds.  In  that  case  the  court 
said:  '^he  main  question  arising  In  the  case 
Is  whether  the  bill  will  lie."  "It  charges  dev- 
astavit,—a  conversion  of  the  goods  of  the 
estate  to  the  use  of  the  administrator.  If 
the  commission  of  a  devastavit  by  an  ad- 
ministrator amounts  to  an  administration  of 
the  goods  of  the  Intestate  to  the  extent  of  tbe 
devastavit,  then  neither  a  bill  In  chancery 
nor  a  suit  at  law  can  be  maintained  against 
the  representative  of  such  administrator  by 
the  administrator  de  bonis  non  for  the  recov- 
ery of  tbe  value  of  the  goods,  etc.,  Included 
in  the  devastavit,  for  the  plain  reason  that 
the  power  and  duty  of  an  administrator  de 
bonis  non,  by  the  terms  of  his  commission, 
extends  only  to  the  unadminlstered  goods, 
etc.,  of  the  deceased.  That  a  devastavit  does 
constitute  such  an  administration  as  places 
the  goods  (the  value  of  them)  converted  or 
wasted  beyond  the  authority  of  an  adminis- 
trator de  bonis  non  seems  settled  by  all  the 
authorities,  though  It  does  not  constitute  such 
an  administration  as  discharges  tbe  adminis- 
trator guilty  of  the  wrong  from  liability  un- 
der the  statute  to  those  interested.  This  will 
plainly  appear  when  we  consider  that  at 
common  law  there  was  no  remedy  against 
the  representative  of  a  deceased  executor  or 
administrator  for  a  devastavit  committed  by 
such  decedent  The  remedy  being  statutory, 
the  statute  will  determine  the  nature  of  If 
—citing  Anthony  v.  McCall,  supra;  Cioleman 
V.  McMurdo,  supra;  and  Hagthorp  v.  Hook, 
1  Gill  &  J.  270.  The  case  of  Young  v.  Kim- 
ball, supra,  was  decided  while  the  statute  of 
1843  was  in  force.  Section  382,  p.  657,  Rev. 
St.  1843,  provided  that  "the  executors  and 
administrators  of  every  person  who,  as  exec- 
utor, either  of  right  or  in  his  own  wrong,  or 
as  administrator,  shall  have  wasted  or  con- 
verted to  his  own  use  any  goods,  chattels, 
or  estate  of  any  deceased  person,  shall  be 
chargeable  in  the  same  manner  as  their  tes- 
tator or  Intestate  would  have  been  if  living." 
After  quoting  the  section,  the  court  said: 
"Which  section,  in  this  statute,  renders  them 
liable  to  creditors,  distributees,  etc.  Tbe 
remedy  being  given  by  statute  to  these  per- 
sons. It  clearly  Is  not  vested  in  administra- 


tors de  bonis  non."  A  much  later  decision 
to  the  same  efCect  Is  the  case  of  Lucas  v. 
Donaldson,  117  Ind.  139,  19  N.  E.  758.  In 
that  case  appellant  was  administrator  de 
bonis  non  of  the  estate  of  Louisa  G.  O'Rear, 
and  filed  a  claim  against  the  estate  of  Joseph 
O'Rear,  of  which  estate  Donaldson  was  ad- 
ministrator. It  was  alleged  that  said  Joseph 
O'Rear  bad  been  the  administrator  of  the 
estate  of  Louisa  C.  O'Rear,  and  as  such  ad- 
ministrator bad  collected  a  certain  sum  of 
money  belonging  to  said  trust,  and  died  with- 
out having  paid  over  or  accounted  for  the 
same.  To  the  complaint  a  demurrer  for 
want  of  facts  was  addressed.  Mitchell,  J., 
speaking  for  the  court  said:  "The  remedy 
against  the  representative  of  a  deceased  ad- 
ministrator is  wholly  statutory,  the  rule  of 
the  common  law  being  that  a  devastavit  com- 
mitted by  an  executor  or  administrator  was 
a  personal  tort  which  died  with  the  person." 
Again  referring  to  the  statute  of  1843,  In 
force  when  Young  v.  Kimball,  supra,  was  de- 
cided, the  court  further  said:  "This  statute 
was  available  to  heirs,  legatees,  creditors, 
etc.,  but  a  succeeding  administrator  had  no 
power  to  sue  imder  Ite  provisions.  Subse- 
quently other  modifications  of  the  statute 
foUowed,  and  by  section  2438,  Rev.  St  1881 
(section  2613,  Bums'  Rev.  St  1894),  now  In 
force,  creditors,  legatees,  or  succeeding  elec- 
tors or  administrators  are  authorized  to  sue 
on  the  bond  of  any  executor  or  administra- 
tor in  certain  specified  cases,  and  for  the 
violation  of  ^y  of  the  duties  of  his  trust" 
It  was  held,  in  the  case  from  which  we  have 
just  quoted,  that  the  demurrer  was  well  tak- 
en. Section  2458,  Rev.  St  1881,  supra,  was 
the  statute  relating  to  the  subject  under  dis- 
cussion when  Lucas  v.  Donaldson,  supra, 
was  decided.  That  statute,  without  change 
or  modification,  has  been  carried  forward  In 
Bums'  Rev.  St  1894,  being  section  2613,  and 
again  In  Horner's  Rev.  St  1897,  beiug  sec- 
tion 2458.  It  is  only  by  virtue  of  that  stat- 
ute that  a  right  of  action  is  given  to  an  exec- 
utor for  a  devastavit  of  his  predecessor,  and 
that  right  of  action  Is  upon  the  bond.  The 
common-law  rule  to  which  we  have  adverted 
has  not  been  changed  by  statute.  In  Lucas 
V.  Donaldson;  supra,  the  cause  of  action  was 
founded  upon  tbe  same  principle  and  theory 
as  the  one  at  bar,  and  the  supreme  court  re- 
ferred to  it  in  the  body  of  the  opinion  as  a 
"common-law  action,"  and  held  that  It  would 
not  lie. 

The  only  case  cited  and  relied  upon  by  ap- 
pellee in  support  of  tbe  sufficiency  of  the 
complaint  is  Nelson  v.  Corwln,  69  Ind.  489. 
The  complaint  in  that  case  was  upon  a  bond, 
and  the  facts  averred,  brlefiy  stated,  were 
as  follows:  That  one  William  Griffith  was 
the  owner  of  certain  land  and  personal  prop- 
erty; that  by  his  will  he  devised  bis  real  es- 
tate to  his  only  child,  Nancy  J.,  and  be- 
queathed to  her  $200  in  money  on  certain 
conditions;  that  by  said  will  one  Abel  Grif- 
fith was  appointed  executor;   that  said  Wll- 
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Ilam  died,  leaving  said  will  in  force,  and  that 
said  child  survived  him;  that  at  William's 
death  said  will  was  probated,  and  said  Abel, 
as  such  executor,  executed  a  bond  In  the 
sum  of  $500,  with  Alien  Makepeace  surety; 
that,  as  such  executor,  personal  property 
came  Into  the  possession  of  said  Abel  of  the 
value  of  $1,200,  being  $800  more  than  was 
required  to  pay  the  debts  of  said  estate; 
that  said  Abel  converted  said  property  to  his 
own  use;  that  be  died,  and  his  estate  was 
settled  as  insolvent;  that  said  Nancy  Jane, 
while  stiil  a  minor,  intermarried  with  one 
William  L.  Bird,  and  remained  his  wife  till 
she  died;  that  appellee  became  administra- 
tor of  her  estate;  that  said  Alien  Maliepeace 
died,  and  appellee  became  administrator  of 
his  estate.  Upon  these  facts  it  was  held 
that  a  common-law  action  would  not  lie,  but 
that,  under  the  statute,  an  action  upon  the 
bond  could  be  maintained.  In  deciding  the 
ease  the  court  said:  "The  right  of  Mrs.  Bird 
(n6e  Griffith,  the  devisee)  to  sue  on  the  bond 
for  the  conversion  of  the  personal  property 
Is  fully  recognized  by  section  162,  p.  549,  2 
Rev.  St  1876.  Her  interest  in  the  estate  is 
sufficiently  shown  by  the  averments  of  the 
complaint  as  to  the  contents  of  the  will. 
When  Abel  Griffith  died,  a  separate  right  of 
action  survived  to  her  against  Allen  Make- 
T^&ce,  his  surety,  and  she  had  the  option  to 
proceed  against  the  estate  of  said  Abel  Grif- 
fith, or  against  Mal^epeace  for  any  deficiency 
which  the  estate  of  said  Griffith  might  not 
have  been  able  to  pay."  From  the  com- 
plaint In  that  case  and  the  language  of  the 
court  it  is  plain  that  the  only  question  for 
decision  was  appellee's  right  to  proceed  upon 
the  bond  of  Abel  Griffith  to  recover  for  the 
conversion  of  the  personal  assets  of  the  es- 
tate of  which  he  was  administrator.  And 
although  Abel  was  dead,  and  his  estate  was 
insolvent,  and  his  surety  was  also  dead,  yet 
the  right  of  action  survived  to  the  devisee 
under  the  will,  and  hence  to  her  adminis- 
trator, her  legal  representative;  and  as  such 
he  could  maintain  an  action  upon  the  bond 
as  against  the  estate  of  the  surety.  The 
case  does  not  lend  support  to  appellee's  posi- 
tion, but  is  really  against  it.  It  does  not 
overrule  the  earlier  decisions,  but  is  in  har- 
mony with  them,  and  also  in  line  with  the 
principles  discussed  in  Lucas  v.  Donaldson, 
supra.  Section  ^62,  2  Rev.  St.  1876,  is  iden- 
tical with  section  24.')8,  Homer's  Rev.  St 
1897.  Appellee  has  his  remedy  under  sec- 
tions 24j58  and  2459,  Homer's  Rev.  St.  1807, 
and  as  construed  in  Myers  v.  State,  47  Ind. 
293,  but  he  can  have  no  relief  in  his  action 
as  presented  by  the  record  before  us.  As 
the  only  right  of  action  given  by  statute  to 
an  administrator  de  bonis  non  for  a  conver- 
sion of  any  part  of  the  personal  assets  of  the 
estate  of  his  predecessor  is  upon  his  official 
bond,  and  as  an  action  will  not  lie  in  his 
favor  for  a  tort  of  his  predecessor,  as  such 
tort  dies  with  him,  it  follows  that,  as  the 
complaint  proceeds  upon  the  latter  theory, 


It  was  wholly  insufficient.  That  It  was  the 
manifest  intention  of  the  legislature  in  sec- 
tion 2458  (2613)  supra,  to  include  an  admin- 
istrator de  bonis  non,  we  cite  Graham  v. 
State,  7  Ind.  470,  State  v.  Porter,  9  Ind.  342, 
and  Myers  v.  State,  supra.  These  considera- 
tions lead  to  a  reversal,  and  malie  it  nnnee- 
essary  for  us  to  decide  other  questions  pre- 
sented by  the  record.    Judgment  reversed. 

HENLEY,   J.,   did   not  participate  in   the 
decision  of  this  case. 


(21  Ind.  App.  621) 

CLEVELAND,  C,  C.  &  ST.  L.  RT.  CX).  r. 

HUDDLESTON. 
(AppeUate  Court  of  Indiana.     Feb.  23,  1899.) 
Wi.TEK.<<  iND  Water  Courses — Obstructtino  Nat- 
ural Flow— Pleading— CoscLcsios 
—Surface  Water. 

1.  A  complaint  alleged  that  defendant  negli- 
gently placed  and  maintained  an  insufficient 
sewer  in  the  line  of  a  ditch  called  the  "H. 
Ditch,"  through  which  water  was  accustomed 
to  flow  for  20  years,  and  obstructed  the  nat- 
ural flow  of  tiie  water  of  said  ditch.  ffeW,  that 
tliis  did  not  show  the  ot>stmction  of  a  natural 
water  course. 

2.  An  allegation  that  "plaintiff  was  entitled 
to  the  free  and  unobstructed  flow  of  water" 
in  a  ditch  on  a  railroad  right  of  way  is  the 
statement  of  a  conclusion,  and  not  a  showing 
of  facts  entitling  plaintiff  to  maintain  such 
ditch  on  tlie  right  of  way. 

3.  A  person  having  no  right  to  maintain  a 
ditch  across  a  railroad  right  of  way  cannot 
recover  for  the  company's  obstructing  the  ditch 
on  its  own  land,  the  ditch  carrying  off  surface 
water  only. 

4.  The  fact  that  Bnrface  waters  from  a 
man's  land  had  flowed  through  a  certain  ditch 
for  20  years  does  not  give  a  prescriptive  right 
it  not  being  under  claim  of  right,  or  against  the 
owner's  consent. 

5.  An  averment  that  a  culvert  was  constmet- 
ed  for  the  "purpose  of  allowing  the  waters 
therein  to  flow  under  the  railroad,  and  to  con- 
tinue  in  the  channel  of  said  ditch,  as  had  been 
done  for  20  years,"  does  not  set  out  facts  con- 
stituting a  right  by  prescription  to  have  the 
waters  flow  in  the  channel. 

Appeal  from  circuit  court,  Hendricks  coun- 
ty;  J.  V.  Hadley,  Judge. 

Action  by  Fielding  Huddleston  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  There  was  a  Jndgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed. 

Adams  &  Enloe,  John  T.  Dye,  and  EQlott 
&  Elliott,  for  appellant  Brill  &  Harvey,  for 
appellee. 

COMSTOCK,  J.  The  complaint  alleges  that 
the  plaintiff  is  the  owner  of  the  land  therein  de- 
scribed; that  his  land  was  injured  by  an  over- 
flow of  the  water  of  a  ditch  running  through 
It;  that  the  ditch  was  known  as  the  "Holloway 
Ditch";  that  water  was  accustomed  to  flow 
therein,  and  that  "the  plaintiff  was  entitled 
to  the  free  and  nnobstmcted  flow  of  water 
in  the  channel  of  said  ditch  below  said  land." 
The  allegations  referred  to  are  followed  by 
averments  as  follows:    "That  on  the  
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-,  1893,  the  defendant,  In  making 


day  of ' 

a  sewer  tbrougb  and  nnder  the  embankment, 
threw  np  for  their  grade  on  which  their  tracks 
were  laid  immediately  In  the  line  of  said 
ditch,  and  for  the  purpose  of  allowing  the 
waters  therein  to  flow  under  said  railroad, 
and  to  continue  in  tne  channel  of  Bald  ditch, 
as  has  been  done  for  twenty  years  previous 
thereto,  negligently  placed  In  the  line  of  said 
ditch  immediately  below  the  premises  of 
plaintiff,  aforesaid,  an  insufficient  sewer  of 
but  three  feet  In  diameter,  when  for  many 
•  years  before  there  had  been  a  bridge  of  some 
twelve  feet  in  width  at  the  same  place,  and 
it  was  necessary  at  said  place  to  hare  a 
much  larger  sewer  than  the  one  so  put  in 
by  defendant  to  carry  water  In  its  ordinary 
channel.  That  from  said  day  to  the  present 
time  the  defendant  has  negligently  main- 
tained said  sewer,  and  has  thereby  since  said 
time,  and  during  all  of  said  time,  obstructed 
and  stopped  the  natural  flow  of  the  water  of 
said  ditch,  and  raised  the  water  thereof  on 
d!vers  occasions  within  the  last  two  or  three 
years  fifteen  feet  above  its  ordinary  level, 
and  cauaed  it  to  back  upon  said  plaintiff's 
said  premises,  and  flood  the  same."  A  de- 
murrer to  the  complaint  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  was  overruled,  and  excep- 
tions taken.  The  cause  was  put  at  issue  by 
general  denial,  submitted  for  trial  to  a  jury, 
and  a  verdict  returned  in  favor  of  appellee 
for  $458,  for  which  amount  the  court,  after 
overruling  appellant's  motions  for  a  new  trial 
and  in  arrest  of  Judgment,  rendered  judgment 
In  favor  of  appellee. 

The  first  and  second  specifications  of  the 
assignment  of  errors  question  the  sufficiency 
of  the  complaint  Appellant  Insists  that  the 
complaint  does  not  show  the  obstruction  of  a 
natural  water  course.  It  will  be  noticed 
upon  reading  that  It  does  not  aver  that  the 
ditch  was  a  natural  water  course,  nor  set  out 
facts  showing  it  to  be  such;  while  from  the 
expression  "Holloway  Ditch"  an  artificial 
ditch  would  be  Inferred,  construing,  under 
the  rule,  the  language  used  most  strongly 
against  the  pleader.  Railway  Co.  v.  Dugan, 
18  Ind.  App.  435,  48  N.  E.  238,  and  authorities 
cited.  If  the  complaint  is  good,  It  must  be 
because  facts  are  stated  showing  a  duty  on 
the  part  of  appellant  to  construct  a  larger 
sewer  than  the  one  it  actually  constructed. 
A  complaint  based  upon  negligence  must  state 
facts  showing  a  specific  duty  owing  to  the 
party  complaining,  and  a  wrongful  breach 
of  the  duty  by  the  defendant  Farls  v.  Ho- 
berg,  134  Ind.  269,  33  N.  E.  1028;  Railroad 
Co.  V.  Stephenson,  139  Ind.  641,  37  N.  E.  720; 
Thiele  v.  McManns,  3  Ind.  App.  132,  28  N.  E. 
327;  Morrow  v.  Sweeney,  10  Ind.  App.  626, 
38  N.  E.  187.  The  acts  complained  of  were 
done  by  appellant  on  its  own  land,  and  in 
the  use  of  Its  own  property.  It  will  not  be 
presumed  that  they  were  wrongfully  none. 
The  allegation  that  appellee  "was  entitled 
to  the  free  and  unobstructed  flow  of  the  water 
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in  the  channel"  is  the  statement  of  a  conclu- 
sion. In  Field  v.  Railway  Co.,  76  Mo.  614, 
it  was  held  that,  where  an  action  was  ground- 
ed on  a  breach  of  duty,  "the  facts  out  of 
which  the  duty  arose  must  be  pleaded."  From 
the  facts  pleaded,  was  the  appellee  entitled 
to  have  the  water  flow  on  through  the  lands 
of  the  appellant?  If  he  had  this  right  it  was 
derived  from  the  existence  of  an  artlflclnl 
ditch,  construing  the  complaint  most  strongly 
against  the  pleader.  The  complaint  in  the 
case  before  us  does  not  show  that  the  ditch 
carried  any  other  than  surface  water.  It 
is  settled  In  this  state  that  a  railroad  com- 
pany Is  not  under  a  duty  to  provide  an  outlet 
for  surface  water,  nor  liable  for  turning  it 
upon  the  lands  of  adjacent  proprietors.  In 
Railroad  Co.  v.  Stevens,  73  Ind.  !J78,  the  court 
said:  "The  complaint  proceeds  upon  the  the- 
ory that  the  defendant  was  lawfully  In  pos- 
session of  its  right  of  way  across  the  land 
described,  and  for  the  distance  of  10  miles 
southward,  but  whether  by  condemnation  or 
by  purchase  Is  left  to  conjecture.  The  de- 
fendant was,  therefore,  guilty  of  no  trespass 
In  entering  upon  its  said  right  of  way,  and 
In  making  all  proper  and  necessary  excava- 
tions and  embankments  for  the  construction 
of  its  roadbed.  The  gist  of  the  complaint 
is  in  the  averments  that  the  defendant  'failed 
negligently  and  carelessly,  in  the  construction 
of  said  embankment  to  make  any  culvert, 
bridge,  or  drain  in,  through,  or  under  said 
embankment,  whereby  the  water  coming  on 
the  land  hereinbefore  described  could  escape; 
and  that  within  five  years  last  past  the  water 
falling  upon  said  real  estate  of  the  plaintiff, 
and  the  water  flowing  thereon  from  the  river 
and  from  the  surrounding  land,  has  been 
stopped  and  hindered  by  said  embankment 
from  flowing  off,'  etc.  No  attempt  is  made 
to  charge  an  Interference  with  any  natural 
water  course,  but  only  with  the  flow  of  sur- 
face water,  and  water  overflowing  from  the 
river,  and  spreading  over  the  adjacent  bot- 
tom of  low  lands.  The  question  presented 
is,  therefore,  whether  the  defendant  having 
acquired  a  right  of  way  for  the  construction 
of  its  railroad,  and  having  found  it  necessarj- 
or  expedient  to  raise  its  tracl?  above  the  nat- 
ural surface  of  the  land,  owed  any  duty  to 
the  plaintiff  to  provide  culverts  or  other  meaus 
of  passage  through  its  embankment  for  the 
surface  water,  or  water  overflowing  from 
the  river,  and  descending  In  that  direction 
from  or  over  the  lands  of  the  plaintiff.  If, 
upon  the  facts  of  the  complaint  such  duty 
existed,  a  careless  and  negligent  breach  there- 
of, together  with  actionable  damages,  Is 
shown,  and  the  complaint  is  good.  If  such 
duty  did  not  exist  the  complaint  Is  not  good." 
The  court  held  the  complaint  bad.  The  fol- 
lowing authorities  sustain  the  foregoing  con- 
clusion of  the  court:  Hill  v.  Railroad  Co., 
109  Ind.  611,  10  N.  B.  410.  and  coses  cited. 
Jean  v.  Pennsylvania  Co.,  0  Ind.  App.  56,  36 
N.  E.  159;  Railway  Co.  v.  Speelman,  12  Kid. 
App.  372,  40  N.  E  541;   Robinson  v.  Shanks, 
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118  Ind.  125,  20  N.  E.  713;  Jobnaon  r.  Ball- 
way  Co.,  80  Wis.  641,  50  N.  W.  771;  Nlchol 
V.  RaUway  Co.,  40  TJ.  Q  Q.  B.  583;  O'Connor 
V.  Railway  Co.,  52  Wis.  526,  6  >'.  W.  287. 
The  court  said:  "The  company  had  only  ob- 
structed a  ditch  which  drained  surface  water 
from  plaintiff's  premises.  We  do  not  think 
that  defendant  was  bound  to  licep  that  ditch 
open  on  Its  own  land  for  the '  convenience  of 
plaintiff.  In  other  words,  the  owner  of  the 
land  is  under  no  legal  obligation  to  provide 
a  way  for  the  escape  of  mere  surface  watjer 
coming  onto  his  land  from  the  land  of  his 
neighbor,  but  has  the  right  to  change  the 
surface  of  the  ground  so  aa  to  Interfere  with 
or  obstruct  the  flpw  of  such  water."  TO  the 
same  effect  was  the  decision  In  Railroad  Co. 
v.  Hammer,  22  Kan.  763.  The  complaint 
does  not  show  a  right  to  construct  and  main- 
tain a  ditch  through  appellant's  land.  This 
can  only  be  done  by  the  statement  of  facts 
showing  such  lawful  right. 

An  artificial  water  way  may  not  be  con- 
structed or  maintained,  except  by  authority 
of  law,  or  under  a  contract,  In  any  case 
where  It  Imposes  a  burden  upon  the  property 
of  an  adjacent  owner.  Where,  as  here,  a 
plalntier  seelcs  a  recovery  against  a  railroad 
company  upon  a  theory  that  his  land  or  prop- 
erty has  been  Injured  by  an  overflow,  he 
must  show  by  a  statement  of  the  facts  that 
the  ditch  was  rightfully  established  and  con- 
structed on  or  through  the  property  of  the 
company,  and  that  the  company  was  under 
a  duty  not  to  place  culverts  across  such  ditch. 
The  company  unquestionably  had  .a  right  to 
construct  culverts  In  the  line  of  its  right  of 
way,  and,  indeed,  to  make  a  solid  embank- 
ment, imloss  there  was  a  lawful  right  to  es- 
tablish and  maintain  the  ditch  under  Its 
track.  The  right  to  change  the  track  cannot 
be  destroyed  by  constructing  an  artificial  wa- 
ter way  and  conductmg  water  to  the  bed  on 
which  the  rails  of  the  track  rest,  except  only 
In  cases  where  by  contract,  or  by  appropriate 
legal  proceedings,  authority  to  limit  and  re- 
strict the  rights  of  the  company  to  enjoy  the 
free  use  of  Its  property  has  been  secured. 
Such  authority  cannot  be  secured  by  the  mere 
,  voluntary  act  of  the  Interested  parties.  No 
roan,  of  his  own  volition,  can  put  a  burden 
upon  another,  or  restrict  another's  right  to 
freely  use  and  enjoy  his  property. 

There  are  no  facts  averred  showing  a  li- 
cense from  the  appellant  to  construct  a  ditch 
to  conduct  water  to  or  through  Its  property. 
Such  license  will  not  be  Inferred.  Boltz  v. 
Smith,  3  Ind.  App.  43,  29  N.  E.  155.  The  law 
presumes  that  landowners  have  received  full 
compensation  for  Injuries  resulting  from  the 
construction  and  operation  of  a  railroad. 
The  construction  and  operation  of  railroads 
include  necessary  changes  in  the  roadbed  and 
culverts.  Clark's  Adm'x  v.  Railroad  Co.,  36 
Mo.  202;  Hodge  v.  Railroad  Co.,  39  Fed.  449; 
Aldrich  V.  Railroad  Co.,  21  N.  H.  359;  John- 
son T.  Railroad  Co.,  35  N.  H.  569;  Slatten  t. 
Railroad  Co.,  29  Iowa,  148;    Van  Scholck  v. 


Canal  Co.,  20  N.  J.  law,  249;  PorterfleW  v. 
Bond,  38  Fed.  891;  White  t.  Railroad  Co.. 
122  Ind.  317,  23  X.  IS.  782;  S  lUlott,  R.  R.  I 
1004.  Where  a  right  to  build  and  maintain 
a  railroad  is  acquired,  the  principal  right  in- 
cludes the  subsidiary  right  to  make  needed 
changes,  since  the  presumption  Is  that  the 
company  acquires  all  the  estate.  Interest,  and 
right  necessary  for  the  proper  construction 
and  maintenance  of  a  railroad.  Hargis  v. 
Railroad  Co.,  100  Mo.  210,  13  S.  W.  680;  Ball- 
way  Co.  V.  Telford,  89  Tenn.  293,  14  8.  W. 
776;  Prather  v.  Telegraph  Co.,  89  Ind.  501; 
Bailway  Co.  v.  Bayl,  60  Ind.  424;  Oampbeli 
V.  Railway  Co.,  110  Ind.  400,  11  N.  B.  482; 
Bailway  Co.  ▼.  Cochrane,  3  Lea,  478;  Day 
V.  Balh»>ad  Co.,  41  Ohio  St  392;  Jones  v. 
Railroad  Co.,  144  Pa.  St  629,  23  AtL  251; 
Railroad  Oo.  v.  Allen,  22  Kan.  285;  cases  cit- 
ed In  3  EUiott,  R.  R.  p.  1304,  {  938. 

The  learned  counsel  for  appellee  claim  that 
the  complaint  Is  sufficient,  because  It  shows 
a  prescriptive  right  In  the  averment  tbat  the 
water  had  flowed  through  appellant's  land 
for  more  than  20  years.  The  following  are 
the  allegations  of  the  complaint  upon  this 
point:  "The  defendant  making  a.  sewer 
through  and  under  the  embankment,  threw 
up  for  their  grade,  on  which  their  tracks  were 
laid,  immediately  in  the  line  of  said  ditch, 
and  for  the  purpose  of  allbwing  the  waters 
therein  to  flow  under  said  railroad,  as  they 
had  done  for  twenty  years  previous  thereto, 
negligently  placed  In  line  of  said  ditch  an  in- 
sufficient sewer."  Appellant  Insists  that  the 
statement,  "as  they  had  done  for  twenty 
years,"  Is  merely  a  recital.  But  If  we  coo- 
cede,  without  deciding,  that  this  is  a  state- 
ment of  a  fact  and  not  a  recital,  the  aver- 
ment would  not  show  a  prescriptive  right 
for  the  reason  that  allowing  water  to  flow 
in  a  designated  channel  docs  not  establish  a 
prescriptive  right,  (1)  because  a  mere  per- 
missive use  does  not  create  an  easement  In 
land;  (2)  because,  in  order  that  an  easement 
may  be  created,  the  use  must  be  under  a 
claim  of  right  uninterrupted,  continnoos,  and 
adverse;  (3)  because  the  right  to  control  sur- 
face water  is  not  lost  by  a  failure  to  exercise 
the  right  Gould,  Waters,  §  338;  SUver 
Creek  Cement  Corp.  v.  Union  Lime  &  Ce- 
ment Co.,  138  Ind.  297,  35  N.  K.  125,  and  37 
N.  E.  721,  "The  enjoyment  must  be  under 
claim  of  right,  and  contrary  to  the  interests 
of  the  owner.  An  enjoyment  with  the  con- 
sent of  the  owner,  or  consistently  with  the 
.rights  of  the  true  owner,  has  no  tendency  to 
prove  a  conveyance  from  him."  Brace  v. 
Tale,  10  Allen,  444;  Davis  v.  Ballroad  Co., 
140  Ind.  468,  89  N.  B.  495,  and  authorities 
there  cited.  In  McCardle  y.  Barricklow,  68 
Ind.  356,  the  court  said:  "The  use  and  em- 
ployment of  what  is  claimed  as  an  easement 
must  have  been  adverse  under  a  claim  of 
right  continuous  and  uninterrupted,  besides 
being  with  the  knowledge  of  the  owner  of 
the  estate  over  which  the  easement  Is  claim- 
ed;"   citing  Washb.  Eosem.  131;    Palmer  v. 
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Wright  B8  bid.  486;  Peterson  T.  McOnllongh, 
60  Ind.  85;  Mitchell  t.  Parks,  2e  Ind.  354; 
Snowden  r.  WIUs,  19  Ind.  10.  The  ayerment 
that  the  culvert  waa  constructed  for  the  "pur^ 
pose  of  allowing  the  waters  therein  to  flow 
under  the  railroad,  and  to  continue  in  the 
channel  of  said  ditch,  as  had  been  done  for 
20  years,"  Is  not  an  allegation  of  facts  consti- 
tuting a  right  by  prescription.  "A  natural 
water  course  does  not  cease  to  be  such  by 
the  tact  that  Its  channel  la  artiflcially  deep- 
ened for  the  purpose  of  drainage.  It  makes 
no  difference  what  appellations  may  have 
been  given  to  It"  1  Am.  &  Eng.  Dec.  Eq.  47. 
An  artificial  ditch  may  carry  other  than  sur- 
face water.  The  railroad  company  would 
have  no  right  to  obstmct  a  natural  water 
course  or  a  ditch  through  which  flowed  other 
than  surface  water,  to  the  damage  of  an- 
other, without  being  liable  therefor.  For 
such  Injury  appellant  would  be  liable,  but  the 
complaint  before  us  does  not  present  such  a 
case.  For  the  reasons  that  the  complaint 
does  not  show  that  the  ditch  carried  other 
than  surface  water,  and  does  not  show  a  pre- 
scriptive right  In  appellee,  it  must  be  held  In- 
sufficient 

We  do  not  deem  It  necessary  to  pass  upon 
the  other  questions  raised  by  the  assignment 
of  errors,  as  they  may  not  arise  upon  a  sec- 
ond trial.  Judgment  reversed,  with  Instruc- 
tion to  the  trial  court  to  sustain  appellant's 
demurrer  to  the  complaint,  and  (or  other  pro- 
ceedings not  Inconsistent  herewith. 


in  Ind.  App.  609) 

F.  G.  AUSTIN  MFG.  CO.  t.  BMITHPIELD 
TP.,  DEKALB  COUNTY. 

(Appellate  Gonrt  of  Indiana.     Feb.  21,  1889.) 

Appau.  aud  Erbor— TowKaBiPS— Autboiott  or 
Tkustee— Ekowlbdqe  op  Vendor. 

1.  An  exception  to  the  conrf  s  coDclnsions  of 
law  on  the  findings  of  fact  concedes  that  the 
facts  are  correctly  found. 

2.  Under  Burns'  Rev.  St.  18»4.  {(  8081,  8082 
(Horner's  Rev.  St.  18&7,  K  6006,  6007),  requir- 
ing a  towDship  trustee  to  procure  authority  from 
the  county  commissioners  to  contract  an  indebt- 
edness in  excess  of  the  tax  fund  for  that  year, 
a  debt  contracted  in  excess  of  such  fund  with- 
out such  authority  cannot  be  enforced  a^inst 
the  township,  and  this  though  the  township  re- 
ceived and  nsed  the  supplies  sold,  and  never  re- 
turned them. 

3.  There  can  be  no  recovery  from  a  township 
for  supplies  furnished  unless  they  are  snitable 
and  reasonably  necessary. 

4.  A  person  selling  sappUes  to  a  township  is 
cbargeable  with  knowledge  whether  they  are 
snitable  and  necessary  or  are  being  purchased 
in  violation  of  law. 

Appeal  from  drcnit  court  Dekalb  connty; 
P.  S.  Roby,  Judge 

Action  by  the  F.  01  Austin  Manufacturing 
Company  against  Smithfield  township,  De- 
kalb county.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

F.  L.  Welsheimer  and  John  F.  Shumnn,  for 
appellant.    J.  hi.  k  J.  H.  Rose,  for  appellee. 


OOMSTOCK,  J.  The  complaint  In  this 
cause  alleges  that  the  appellant  Is  the  holder 
of  a  promissory  note  and  township  order,  is- 
sued on  the  15th  day  of  May,  1894,  by  one 
James  O.  Bloke,  the  then  trustee  of  appel- 
lant township,  to  one  Alfred  Kelly,  and  in- 
dorsed by  said  Kelly  to  one  B.  L.  Blair,  and 
by  said  Blair  to  appellant;  that  the  note  and 
township  order  is  in  the  sum  of  $150  and  la 
one  of  a  series,  and  was  given  In  part  pay- 
ment for  two  Austin  road  graders,  the  full 
purchase  price  of  which  was  $425;  that  said 
graders  were  necessary,  suitable,  and  useful 
for  the  benefit  of  the  public  highways  of  ap- 
pellee township;  that  the  graders  were  taken 
possession  of  by  said  appellee,  and  by  it  used 
for  the  benefit  of  Its  highways;  that  they 
were  reasonably  worth  the  sum  of  $425;  that 
sold  note  was  due  and  unpaid;  that  payment 
had  been  demanded  and  was  refused,  eta 
Appellee  answered  In  five  paragraphs;  the 
first  being  a  general  denial;  the  second  al- 
leges that  there  was  no  consideration  for  the 
order;  the  third,  that  the  purchase  of  the 
graders  was  wholly  unnecessary;  the  fourth, 
that  the  purchase  price  was  in  excess  of 'the 
real  vahie  of  the  graders;  the  fifth,  that  at 
the  time  of  the  purchase  of  said  machines 
and  the  execution  of  said  order,  the  war- 
rant sued  on  created  a  debt  against  the 
funds  of  the  township  out  of  which  the  same 
was  payable  In  excess  of  the  funds  on  hand, 
and  of  the  funds  to  be  derived  from  taxes 
assessed  against  said  township  for  the  year 
in  which  said  debt  was  incurred,  and  that 
the  appellee's  trustee  did  not  procure  an  or- 
der from  the  board  of  commissioners  of  the 
county  authorising  him  to  contract  the  debt 
—the  defense  set  up  in  this  paragraph  of  the 
answer  being  predicated  upon  Homer's  Rev. 
St  1897,  S{  6006,  6007,  and  Rev.  St  1881,  H 
6006,  C007  (Bums'  Rev.  St  1894,  {g  8081, 
8082).  Appellant  replied  by  general  denial. 
The  cause  was  submitted  to  the  court  with- 
out the  intervention  of  a  Jury,  and,  upon  r»- 
quest  of  appellee^  a  special  finding  of  facta 
was  made,  and  conclusions  of  law  stated 
thereon.  Appellant  excepted  to  the  conclu- 
sions of  law,  and  moved  for  a  new  trial,  and 
for  Judgment  In  its  favor  on  the  special  find- 
ing. Both  motions  were  overruled,  and  Judg- 
ment rendered  In  favor  of  appellee  for  costs. 

The  specifications  of  the  assignment  of  er- 
rors are  that  the  court  erred  (1)  In  Its  find- 
ing of  facts;  (2)  in  Its  coDclusIons  of  Uiw 
on  the  findings;  (S)  in  overruling  appellant's 
motion  for  a  new  trial:  (4)  in  overruling  ap- 
pellant's motion  tor  Judgment  on  the  special 
finding;  (5)  in  sustaining  appellee's  motion 
for  Judgment  on  the  findings.  As  to  the  first 
specification,  it  la  only  necessary  to  say  that 
the  exception  to  the  conclusions  of  law  con- 
cedes that  the  facts  are  correctly  found.  The 
following  is  a  fair  summary  of  the  facts 
found:  On  May  15,  1894,  James  O.  Blake, 
being  the  duly  elected  and  acting  trustee  of 
appellee  township,  purchased  of  appellant's 
agent  two  road  graders,  and  executed  the  (>r- 
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der  In  salt  In  part  payment  for  the  same. 
The  graders  were  suitable,  and  were  reasona- 
bly worth  the  price  agreed  to  be  paid.  Said 
"trustee  believed  and  considered  that  they 
were  reasonably  necessary  for  the  use  of  ap- 
pellee." They  were  not  needed,  appellee  hav- 
ing other  and  sufflcleut  graders  In  said  town- 
ship to  do  all  the  road  work  of  appellee; 
and,  "had  said  trustee  exercised  reasonable 
care,  or  had  he  made  reasonable  inquiry  and 
Investigation,  he  would  have  known  that  It 
was  not  necessary  to  purchase  the  same." 
They  wore  received  by  him  for  the  township, 
and  used  on  its  highways  from  May,  1894, 
the  date  of  the  purchase,  until  the  spring  of 
1896,  at  which  time  the  then  trustee  (the 
successor  of  said  Blake)  notified  appellant 
that  the  order  In  suit  would  not  be  i>ald,  from 
which  date  the  machines  bad  not  been  used. 
Appellee  has  never  returned,  or  offered  to  re- 
turn, them.  The  total  amount  of  the  order 
Issued  in  payment  of  said  graders  exceeded 
the  amount  which  the  trustee  was  authorized 
to  issue,  and  said  trustee  did  not  procure  an 
order  from  the  board  of  commissioners  of 
said  county  authorizing  hbn  to  incur  said 
indebtedness  and  the  execution  of  said  or- 
ders. The  order  sued  on  is  due  and  un- 
paid, and  Kelly  acted  as  the  agent  of  appel- 
lant in  selling  said  graders  and  accepting  said 
orders.  Under  section  6839,  Burns'  Rev.  St 
1894,  township  trustees  are  directed  to  pro- 
vide tools  and  Implements,  with  available 
funds,  as  may  be  necessary  for  road  dis- 
tricts. But  it  Is  the  law  of  this  state  that  a 
township  trustee  has  no  power  to  bind  the 
township  by  contracting  a  debt  in  excess  of 
the  fund  on  hand  to  which  the  debt  is  charge- 
able, and  of  the  fund  to  be  derived  from  the 
tax  assessed  against  his  township  for  the 
year  for  which  such  debt  Is  to  be  obtained, 
without  first  obtaining  an  order  from  the 
board  of  county  commissioners,  as  provided 
In  said  sections  6006,  6007  (sections  8081, 
8082). 

The  authorities  In  this  state  are  uniform 
that  there  can  be  no  recovery  from  the 
township  for  supplies  furnished  unless  the 
articles  purchased  are  suitable  and  reason- 
ably necessary,  and  are  actually  delivered  to 
and  accepted  by  the  township.  The  authori- 
ties holding  that  the  authority  of  a  township 
trustee  Is  wholly  statutory,  and  that  it  is  tlie 
duty  of  those  dealing  with  him  to  ascertain 
his  authority,  are  so  numerous  and  familiar 
that  we  need  not  cite  them.  The  court 
found  that  the  graders  in  suit  were  not  need- 
ed, that  by  reasonable  diligence  this  fact 
would  have  been  known  to  the  trustee,  and 
that  they  were  purchased  In  violation  of  law. 
Under  the  decisions,  the  vendor  was  charge- 
able with  knowledge  of  these  facts.  Appel- 
lant's counsel  contends,  earnestly  and  plaus- 
ibly, that  the  question  of  necessity  was  not 
in  Issue,  such  question  being  for  the  deter- 
mination of  the  trustee  alone;  and  cites,  in 
support  of  this  proposition,  Johnson  School 
Tp.  T.  Citizens'  Bank  of  Greenfield,  81  Ind. 


518;  Boyd  v.  School  Tp,  114  Ind.  210,  16  S. 
E.  511.  In  both  of  these  cases  the  court 
held,  upon  the  facts  presented,  that  the 
necessity  for  the  purchase  of  the  school  fm-- 
niture  in  question  was  properly  determined 
by  the  trustee.  The  question  of  the  purchase 
in  direct  violation  of  the  sections  of  the  stat- 
ute heretofore  referred  to  was  not  involved, 
and  they  do  not,  therefore,  apply  to  the  case 
under  consideration.  We  think  the  proposi- 
tion that  a  townsUp  trustee  may  purchase 
supplies  that  are  suitable  for  use  by  the 
township.  In  violation  of  law,  and  that  his 
Judgment  should  conclusively  determine  the 
question  of  the  necessity  for  such  purchase. 
Is  an  unreasonable  one;  especially  when,  as 
In  the  case  under  consideration,  the  trustee 
could  have  readily  learned  that  the  machines 
were  not  needed.  Sudi  pow«  given  to  a 
trustee  would  enable  him  to  nullify  the  sec- 
tions of  the  statute  that  are  found  by  ttie 
court  to  have  been  violated.  When  he  acts 
In  good  faith,  within  the  scope  of  bla  duties. 
and  not  In  violation  of  law,  the  need  of 
school  furniture  and  tools  for  working  the 
public  roads  In  his  township  is  iKoperly  a 
matter  for  his  determination. 

The  fact  the  township  received  and  Dsed, 
and  has  not  returned  nor  offered  to  retnm. 
the  graders,  and  that  they  are  valuable,  can- 
not avail  appellant  as  against  the  township. 
The  vendor  was  a  party  to  the  violation  of 
law,  and  could  acquire  no  rights,  as  against 
the  township,  through  such  violation.  The 
law  leaves  a  party,  under  such  circumstances, 
where  he  places  himself.  Brewing  Oo.  v. 
Hartman,  19  Ind.  App.  596,  49  X.  E.  864. 
Wrought-Iron  Bridge  Co.  v.  Board  of  Com'rs 
of  Hendricks  Co.,  19  Ind.  App.  672,  48  N.  E. 
1050.  will  be  found  instructive  upon  the  ques- 
tions here  presented.  We  find  no  error. 
Judgment  affirmed. 


(a  Ind.  App.  SU) 

I>ATTERSON  et  aL  t.  EMBRICK. 

(Appellate  Court  of  Indiana.     Feb.  21,  1899.) 

Landlord  and  Tbnant— Cakcbi.i.ation  of  Liabb 
—Pabtibs— Appeal — Waivbb. 

1.  Whpre  a  landlord  refuses  to  cancel  a  lease, 
and  DOtities  the  tenant  he  will  bold  him  for  the 
rent,  lie  is  not  compelled  to  take  possession  on 
the  tenant's  quitting  the  premises,  and  try  to 
rent  them. 

2.  Where  rent  was  to  be  paid  to  a  bank,  as 
agent  for  the  lessor,  which  it  was  to  disburse 
in  a  certain  manner,  an  action  on  the  lease  was 
properly  brought  by  the  lessor,  "suing  for  her- 
self and  for  the  use  and  benefit  of  the  [bank], 
as  its  interests  may  appear." 

3.  Questions  not  discussed  by  counsel  on  ap- 
peal are  deemed  waived. 

•  Appeal  from  circuit  court   Miami  county; 
J.  T.  Cox,  Judge. 

Action  by  Louisa  G.  Emerlck,  for  use  and 
benefit  of  the  First  National  Bank  of  Peru, 
Ind.,  against  Samuel  B.  Patterson  and  others. 
There  was  a  judgment  for  plaintiO,  and  de- 
fendants appeaL    Affirmed. 
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Cbarlcs  A.  Cole  and  De  Witt  C.  Justice,  for 
appellants.  M.  Winfield  and  Reaaoner  & 
O'Hara,  for  appellee. 

KOBINSON,  J.  Appellant  Patterson  leased 
from  appellee  certain  premises,  and,  tor  his 
compliance  with  the  terms  of  the  lease  on  his 
part,  executed  a  bond,  with  bis  co-appellants 
as  sureties.  The  bond  was  conditioned  that 
If  appellant  "shall  well  and  truly  observe  and 
caiTj  out  the  terms  of  said  lease,  and  pay  the 
rents  as  therein  specified,"  then  the  bond  to 
be  void.  Suit  was  brought  to  recover  certain 
rents,  both  the  lease  and  the  bond  being  made 
exhibits. 

The  first  question  discussed  is  the  admission 
of  certain  evidence  as  to  the  value  of  attor- 
ney's fees.  Appellant  agreed  in  the  lease  to 
pay  certain  rent  and  attorney's  fees  for  the 
collection  thereof.  The  lease  also  provided 
tiiat.  If  suit  was  brought  by  the  lessor  tor 
.possession,  appellant  should  be  liable  tor  at- 
torney's fees  in  said  action.  But  this  Is  not  a 
suit  for  possession,  nor  is  any  condition  attach- 
ed to  the  payment  of  attorney's  fees  In  the 
collection  of  rent.  Appellant  had  expressly 
agreed  in  the  lease  to  pay  attorney's  fees,  and 
the  bond  secured  the  performance  of  the  pro- 
visions of  the  lease  by  appellant.  The  penal- 
ty named  In  the  bond  is  $1,200,  and,  as 
against  the  sureties,  this  was  the  limit  of  lia- 
bility. In  a  hypothetical  question  as  to  the 
value  of  attorney's  fees,  the  amount  stated  to 
the  witness  as  being  Involved  was  "between 
twelve  and  thirteen  hundred  dollars."  As 
against  the  prlndpal  on  the  bond,  the  question 
was  not  open  to  objection.  As  against  the 
sureties,  the  question  should  have  limited  the 
amount  Involved  to  the  penalty  of  the  bond. 
\VhIIe  the  question  was  improper  In  that  par- 
ticular, yet,  from  the  whole  record,  we  cannot 
say  that  such  error  was  committed  as  War- 
rants a  reversal  of  the  case. 

Complaint  is  next  made  of  the  court's  re- 
fusal to  give  certain  instructions  to  the  effect 
that,  upon  the  abandonment  of  the  premises 
and  the  repudiation  of  the  lease,  it  was  the 
duty  of  appellee  to  take  possession,  aad  malce 
the  premises  as  remunerative  as  possible,  and 
thus  diminish  as  far  as  possible  the  loss  ac- 
cruing from  appellant's  breach  of  his  contract, 
and  that  if  the  Jury  found  that  appellee  might 
have  used  or  leased  the  premises,  but  that  she 
kept  the  building  closed,  and  made  no  eftort  to 
use  or  lease  It,  such  facts  might  be  considered 
In  estimating  the  damages.  It  appears  from 
the  record  that,  when  appellant  abandoned  the 
premises,  he  sent  the  keys  to  appellee,  but 
that  they  were  immediately  returned  to  appel- 
lant, and  that  appellee  had  never  received  the 
keys  since  that  time.  It  does  not  appear  that 
appellee  ever  consented  that  appellant  might 
surrender  the  lease.  In  a  letter  written  a  few 
days  after  the  keys  were  received  from  ap- 
pellant, and  at  the  time  the  keys  were  return- 
ed, she  notified  appellant  that  she  refused  to 
cancel  the  lease,  and  would  hold  appellant 
and  his  bondsmen  for  the  rent.    This  she  had 


the  right  to  do.  Appellant  bad  no  right  to 
abandon  his  contract  at  bis  discretion.  Appel- 
lee was  not  compelled  to  take  possession,  but 
she  could  stand  upon  the  terms  of  the  lease. 
It  cannot  be  said  that  It  was  any  part  of  her 
duty  to  take  possession,  and  try  to  rent  It,  and 
make  something  out  of  it,  after  appellant 
abandoned  it  So  long  as  she  complied  with 
the  terms  of  the  lease,  she  had  the  right  to 
look  to  appellant  for  the  agreed  rent  during 
the  life  of  the  lease.  There  is  evidence  in  the 
record  that  she  had  complied  with  the  terms 
of  the  lease  on  her  part,  and  the  Jury  have 
determined  that  question  in  her  favor.  Appel- 
lee could  have  taken  possession,  and  what  her 
duties  would  have  been  under  such  circum- 
stances it  Is  not  necessary  to  decide,  because 
It  appears  that  she  refused  possession,  and 
chose  to  stand  upon  the  contract  of  teasing. 
There  was  no  error  in  refusing  the  instruc- 
tions requested. 

In  the  lease  It  was  provided  that  the  rent 
was  to  be  paid  to  the  cashier  of  the  Fbrst 
National  Bank  of  Peru,  Ind.,  as  agent  for  the 
lessor;  that  he  was  to  receipt  tor  the  money, 
and  pay  it  out  In  a  certain  manner,  set  out  in 
the  lease.  The  suit  was  brought  by  appellee, 
"suing  for  herself  and  for  the  use  and  bene- 
fit of  the  First  NaUonal  Bank  of  Peru,  Indi- 
ana, as  Its  interests  may  appear."  The  suit 
was  properly  brought  by  the  lessor  for  her 
own  benefit  and  for  the  benefit  of  the  party 
appearing  on  the  face  of  the  lease  as  having 
an  Interest  It  is  true,  as  argued,  no  use  is 
created  to  the  bank.  The  bank  Is  simply 
named  as  agent  of  appellee,  in  the  lease,  to 
receive  and  pay  out  the  rent  for  appellee. 
But  It  must  be  borne  In  mind  that  appellee  did 
not  sue  alone  In  a  representative  capacity,  but 
that  she  sued  for  her  own  benefit  The  de- 
murrer was  properly  overruled.  The  other 
questions  reserved  have  not  been  discussed  by 
counsel,  and  are  deemed  waived.  Judgment 
affirmed. 


(U  Ind.  App.  tm) 

DULL  v,  CLEVELAND,  C,  0.  &  ST.  L. 
RY.  CO. 

(Appellate  Court  of  Indiana.    Feb.  17,  1899.) 

KaILROADS— TBE8PA88BRS — NSOLIOENCB  —  Wll.Iy 

rcLXBss  —  Children  —  Contribctort  Neoli- 
OBKCE— Proziuatb  Cacsb— Bpboial  Verdict— 
Fleadinq. 

1.  A  single  paragraph  in  a  complaint  for  per- 
sonal injuries  may  not  charge  both  willfuiuess 
and  negligence,  but  must  proceed  on  the  theory 
Of  either  the  one  or  the  other. 

2.  A  complaint  for  the  death  of  a  child,  al- 
leging that  defendant's  engineer  could  liave 
seen  the  child  on  the  track  if  he  had  looked, 
but  that  he  negligently  failed  to  see  her;  that 
he  was  carelessly  and  recklessly  rnnning  the 
engine  at  an  unlawful  rate  of  speed,  and  by 
reason  thereof  was  unable  to  control  the  train, 
and  stop  it.  on  seeing  the  child;  and  that  she 
was  willfully,  recklessly,  and  negligently  kill- 
ed,— is  based  on  the  theory  of  negligence,  and 
not  of  willfulness. 

3.  One  who  stands  on  a  railroad  track  for 
two  or  three  minutes  in  front  of  an  approach- 
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Jng  train  which  can  be  seen  for  three-quarters 
of  a  mile,  without  taking  any  precautions,  and 
is  struck  by  it,  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

4.  Even  though  the  railroad  company  be  cul- 
ably  negligent  in  running  Its  tram  at  an  an- 

Awful  rate  of  speed,  such  contributory  neg- 
ligence bars  a  recovery. 

5.  The  failure  of  the  engineer  to  attempt  to 
stop  the  train  after  discovering  such  person 
on  tlie  track,  even  if  negligence,  was  not  the 
proximate  cause  of  the  injury,  where  it  was 
impossible  to  stop  the  train  in  time  to  avert 
the  accident,  and  he  gave  danger  signals. 

6.  A  child  over  seven  years  old,  and  of  suffi- 
cient intelligence  to  know  the  difference  be- 
tween danger  and  safety,  is  a  person  sui  juris 
so  as  to  be  chargeable  with  contributory  neg- 
ligence resulting  in  her  being  struck  by  a  train. 

7.  Where  the  facts  are  specifically  found  and 
clearly  stated  in  a  special  verdict,  the  court 
may  disregard  a  conclusion  of  the  jury  stated 
therein,  if  but  one  reasonable  inference  can  be 
drawn  from  the  facts  found. 

8.  One  who  has  wandered  on  a  railroad 
track,  not  at  a  public  crossing,  thon^h  but  sev- 
en years  old,  is  a  trespasser,  for  injuries  to 
whom  the  railroad  company  is  not  liable  when 
caused  merely  by  its  negligence. 

Appeal  from  circuit  court,  Delaware  coun- 
ty;  A.  O.  Marsh,  Special  Judge. 

Action  by  Levi  Dull  against  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway 
Company.  From  a  Judgment  for  defendant, 
plalntifT  appeals.    AfiBrmed. 

Templer,  Ball  &  Templer.  for  appellant. 
Ryan  &  Thompson  and  Elliott  &  Ellloti,  for 
appellee. 

WILEX,  J.  Appellant  sued  appellee  for  the 
alleged  negligent  killing  of  his-  infant  child. 
The  complaint  is  In  two  paragraphs.  In  the 
first  It  is  charged  that  appellee,  on  October 
22, 1896,  owned  and  operated  a  railroad  pass- 
ing through  the  city  of  Moncle;  that  appel- 
lant had  a  daughter,  Vonnie  Dull,  seven  years 
old,  who,  on  said  day,  without  his  knowledge, 
consent,  or  fault,  left  bis  residence,  which 
was  near  appellee's  line  of  road,  and  wander- 
ed onto  appellee's  track;  that  when  she  was 
on  said  track  she  was  in  plain  view,  and 
could  have  been  seen  from  the  east  for  a  dis- 
tance of  three-quarters  of  a  mile;  that  there 
is  nothing  In  the  way  to  obstruct  the  view 
of  the  engineer,  fireman,  or  other  employe  of 
appellee  riding  on  a  locomotive  traveling 
west  from  seeing  said  child  upon  said  track 
had  they  looked,  and,  if  they  had  so  looked, 
they  could  have  seen  her  In  ample  time  to 
have  stopped  the  train  before  striking  her; 
that  on  said  day  appellee  ran  its  locomotive 
and  train  of  cars  westward  on  Its  track,  which 
train  was  about  20  minutes  late  arriving  at 
Muncle;  that  coming  into  said  city  said 
train  was  running  about  60  miles  per  hour; 
that  as  said  train  approached  said  child  she 
was  standing  on  the  main  track,  looking 
north,  waving  a  flag  to  an  engineer  on  a 
Lake  Erie  &  Western  train,  whose  track 
runs  parallel  with  appellee's,  and  about  40 
feet  to  the  north;  that  some  of  the  employes 
on  the  Lake  Erie  &  Western  train  saw  said 
child,  and,   seeing  the  danger  she  was   In 


from  appellee's  train,  tried  to  warn  her,  but 
failed  in  their  purpose;  that  she  was  so 
young  that  she  mistook  their  warnings  as  a 
salute  to  her;  that  she  did  not  see  the  ap- 
proach of  appellee's  train,  or  hear  the  danger 
signals  sounded,  until  said  train  was  so  near, 
and  going  so  fast,  that  she  could  not  get  off 
the  track  in  time  to  avoid  being  struck;  that 
appellee's  engineer  negligently  failed  to  keep 
a  lookout  ahead,  and  negligently  failed  to  see 
said  child  when  he  could  have  seen  her,  and 
thus  avoided  the  injury;  that  said  engineer 
did  not  slack  the  speed  of  the  train  upon 
seeing  said  child,  "but  simply  contented  him- 
self with  whistling  the  danger  signals  about 
650  feet  away  from  her";  that  he  wlllfnlly 
and  negligently  allowed  said  train  to  rush  on 
until  it  reached  and  struck  said  child;  that, 
after  so  striking  said  child,  the  engineer  for 
the  first  time  applied  the  air  brakes,  and 
that  the  train  then  ran  250  feet  before  it  conld 
be  stopped;  that,  if  said  train  had  been  go- 
ing at  a  lawful  rate  of  speed,  said  accident 
could  have  been  prevented,  and  said  train 
stopped  within  50  feet  after  said  danger  sig- 
nals had  been  sounded;  that  by  an  ordinance 
of  the  city  6t  Muncle  the  running  of  trains 
within  the  corporate  limits  at  a  greater  rate 
of  speed  than  8  miles  per  hour  was  prohibit- 
ed, and  declared  unlawful;  that  said  train 
was  being  run  at  an  unlawful  rate  of  speed; 
that  on  account  of  the  gross  negligence,  care- 
lessness, and  recklessness  In  so  running  said 
train  at  such  unlawful  rate  of  speed  the  em- 
ployes In  charge  thereof  were  unable  to  con- 
trol the  same  upon  seeing  said  child,  and  that 
said  child  was  willfully,  carelessly,  and  reck- 
lessly killed;  that  said  injury  resulted  with- 
out any  fault,  negligence,  or  carelessness  of 
the  said  child  or  on  the  part  of  appellant. 
The  only  material  difference  between  the 
first  and  second  paragraphs  of  complaint  is 
that  in  the  second  it  is  charged  that  the  en- 
gineer In  charge  of  the  locomotive  did  see 
appellant's  child  a  distance  of  600  feet  before 
reaching  It;  and,  after  seeing  her,  he  did  not 
stop  the  train,  or  slacken  its  speed,  'xiie  cas? 
was  put  at  issue  by  an  answer  In  general  de- 
nial. Trial  by  a  Jury,  and  a  special  verdict 
returned  under  the  law  of  1895.  Appellant 
and  appellee  each  moved  for  Judgment  on  the 
special  verdict;  that  of  appellant  being  over- 
ruled, and  that  of  appellee  being  sustained. 
Appellant's  motion  for  a  venire  de  novo  and 
a  new  trial  were  respectively  overruled- 

Before  proceeding  to  consider  the  special 
verdict.  It  is  Important  that  we  first  deter- 
mine whether  the  complaint  proceeds  upon 
the  theory  of  willfulness,  or  merely  that  of 
negligence.  As  we  must  be  guided  by  the 
complaint  Itself,  and  not  by  what  counsel  say 
about  it,  we  must  consider  Its  averments, 
and  In  doing  this  we  must  keep  In  view  the 
marked  distinction  between  the  terms  "will- 
fulness" and  "negligence."  The  meaning  of 
willfulness,  as  given  by  Webster,  is:  "The 
quality  of  being  willful;  obstinacy;  stub- 
bornness; perverseness;  voluntariness."    Itie 
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Biq>reme  cotirt  of  Judicature  of  England  has 
defined  the  word  "willful"  as  follows:  "Will- 
ful Is  a  word  of  familiar  use  In  every  branch 
of  law,  and  although,  In  some  branches  of 
law,  It  may  have  a  special  meaning,  It  gen- 
erally, as  used  In  courts  of  law.  Implies  noth- 
ing blamable,  but  that  merely  that  a  person 
of  whose  action  or  default  the  expression  Is 
used  is  a  free  agent,  and  that  what  has  been 
done  arises  from  the  spontaneous  action  of 
the  will.  It  amounts  to  nothing  more  than 
this:  that  be  knows  what  he  is  doing,  and 
intends  to  do  what  he  Is  doing,  and  is  a  free 
agent"  In  re  Young,  81  Ch.  Dlv.  174;  State 
T.  Clark,  29  N.  J.  Law,  96;  Commissioners  t. 
BHy,  54  Mich.  181,  19  N,  W.  940;  NeweU  T, 
WhlUngham,  68  Vt  841,  2  Atl.  172.  In 
Fuller  V.  Railroad  Co.,  81  Iowa,  204,  It  Is 
said:  "It  is  said  by  defendant's  counsel  that 
the  word  'willfully'  implies  the  idea  of  malice 
of  a  mild  kind,  an  eyll  intent  without  excuse. 
Such  may  be  its  meaning  In  Indictments  and 
criminal  statutes,  but  It  is  not  to  be  so  un- 
derstood here.  The  word  means  'obstinately, 
stubbornly,  with  design,  with  a  set  purpose'; 
and  this  definition  must  be  applied  to  it 
where  It  occurs  In  the  statute  under  consid- 
eration." In  Texas  It  was  said:  "A  willful  act 
Is  one  committed  with  an  evil  intent"  Bow- 
era  T.  State.  24  Tex.  App.  542,  7  S.  W.  247. 
There  Is  a  marked  distinction  between  the 
words  "willful"  and  "reckless,"  and  reckless- 
ness does  not  necessarily  Imply  wlllfufness. 
A  grossly  careless  act  may  be  characterized 
as  reckless,  and  serious  consequences  may  re- 
sult from  it  Yet  such  consequences  would 
not  necessarily  be  willfully  brought  about 
The  complaint  must  be  construed  upon  the 
theory  which  la  most  apparent  and  clearly 
outlined  by  the  facts  stated  therein.  Railroad 
Ca  y.  SuUlvan,  141  Ind.  83,  40  N.  E.  138; 
Jones  T.  CuUen,  142  Ind.  335,  40  N.  E.  124; 
Batman  t.  Snoddy,  132  Ind.  480,  32  N.  E.  327. 
As  was  said  by  Comstock,  J.,  in  Railroad  Co. 
V.  Dugan,  18  Ind.  App.  435,  48  N.  E.  238: 
"As  only  one  theory  can  be  contained  in  a 
single  paragraph,  the  court  must  construe  the 
pleading  most  strongly  against  the  pleader, 
and  determine  the  theory  from  the  prominent 
or  leading  allegations  of  the  pleading."  As 
has  been  held,  in  many  cases,  there  la  no  such 
thing  in  law  as  willful  negligence,  and  the 
complaint  must  proceed  upon  either  willful- 
ness or  negligence,  and  caimot  charge  both; 
that  is,  they  cannot  be  charged  In  one  and  the 
same  paragraph.  Railroad  Co.  v.  Mann,  107 
Ind.  88,  7  N.  E.  803;  Pennsylvania  Co.  t.  Sin- 
clair, 62  Ind.  301 ;  Railroad  Co.  t.  Winn,  98  Ala. 
806,  9  South.  500;  Vemer  t.  Railroad  Co.,  103 
Ala.  574,  15  South.  872.  In  Railroad  Ca  ▼. 
Bryan,  107  Ind.  51,  7  N.  B.  807,  appellee  sued 
to  recover  damages  for  the  alleged  killing  of 
his  team  at  a  crossing.  One  paragraph  was 
based  upon  negligence  merely,  with  the  neces- 
sary averment  that  he  was  without  fault  In 
the  other  be  attempted  to  plead  facta  consti- 
tuting willfulness.    The  charging  part  of  the 


latter  paragraph  was  as'  follows:  "And  that 
said  collision  was  caused  by  the  reckless,  neg- 
ligent and  willful  conduct  of  said  employes 
and  servants-  of  said  defendant  In  the  manage- 
ment of  said  locomotive.  In  this,  to  wit:  that 
said  locomotive  was  being  propelled  at  an  ex- 
ceedingly high  and  dangerous  rate  of  speed, 
and  was  being  propelled  backwards,  and  that 
the  whistle  on  said  locomotive  was  not  sound- 
ed, and  the  bell  was  not  rung,  to  give  warn- 
ing of  the  approach  of  said  locomotive;  that 
said  crossing  was  made  extra  dangerous  by 
said  track  being  hidden  from  view  for  some 
distance  by  Intervening  buildings;  all  of 
which  was  well  known  to  said  defendant  its 
servants,"  eta  In  that  case  Mitchell,  J;,  said: 
'^hat  the  conduct  Imputed  to  the  employSa 
of  the  railway  company  was  negligent  cannot 
be  doubted,  but  negligence,  no  matter  how 
gross,  cannot  avail  In  an  action  whera  It  to 
necessary,  on  account  of  the  plalntlfTs  con- 
tributory negligence,  to  aver  and  prove  that 
the  Injury  was  infilcted  by  design,  or  with 
actual  or  constructive  Intent  In  such  a  case 
it  Is  Incumbent  on  the  plaintiff  to  aver  and 
prove  that  the  Injury  was  Intentional,  or  that 
the  act  or  omission  which  produced  It  was 
wlllfal,  and  of  such  a  character  as  that  the 
Injury  which  followed  must  reasonably  have 
been  anticipated  as  the  natural  and  probable 
consequence  of  the  act  •  •  •  To  con- 
stitute a  willful  injury,  the  act  which  produces 
it  must  have  been  intentional,  or  must  have 
been  done  under  such  circumstances  as  evin- 
ced a  reckless  disregard  for  the  safety  of  oth- 
ers, and  a  willingness  to  Inflict  the  Injury 
complained  of.  It  Involved  conduct  which  la 
quasi  criminal,"— citing  Canal  Co.  ▼.  Murphy, 
0  Bush,  522;  Railroad  Co.  t.  Fllbem's  Adm'x, 
6  Bush,  674;  Association  v.  Loomis,  20  111. 
235.  In  the  case  from  which  we  have  Just 
quoted  It  was  held  that  the  (acts  charged  fail- 
ed to  bring  the  case  within  either  of  the  con- 
ditions expressed,  or  to  Indicate  an  actual  or 
constructive  Intent  on  the  part  of  the  appel- 
lant In  that  case  the  Jury  found  for  appel- 
lee on  the  second  paragraph,  and  for  the  ap- 
pellant on  the  first;  in  other  words,  they 
found  for  appellee  on  the  ground  that  the 
Injury  was  Inflicted  willfully.  The  learned 
Judge  further  said:  "That  the  appellee  may 
have  been  grossly  and  culpably  negligent  may 
be  admitted,  but  until  the  plaintiff  is  willing 
to  assert  that  he  himself  was  without  fault 
he  la  not  upon  the  specific  facts  stated  in  the 
paragraph  under  consideration,  entitled  to 
maintain  an  action."  "The  words  'willful' 
and  'negligent,'  used  In  conjunction,  have  not 
always  been  employed  with  strict  regard  for 
accuracy  of  expression.  To  say  that  an  injury 
resulted  from  negligent  and  willful  conduct 
of  another.  Is  to  affirm  that  the  same  act  la 
the  result  of  two  exactly  opposite  mental  con- 
ditions. It  Is  to  affirm  In  one  breath  that  an 
act  was  done  through  Inattention,  thought- 
lessly, heedlessly,  and  at  the  same  time  pur- 
posely designed.     It  seems  to  be  supposed 
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that  by  coupling  the  words  together  a  middle 
ground  between  negligence  and  willfulness, 
between  acts  of  nonfeasance  and  misfeasance, 
may  be  arrived  at  It  Is  only  necessary  to 
say  that  the  distinction  between  cases  falling 
within  the  one  class  or  the  other  Is  clear  and 
well  defined,  and  cases  In  neither  class  are 
aided  by  Imparting  into  them  attributes  per- 
taining to  the  other."  See,  also,  Beach,  Con- 
trib.  Neg.  pp.  67,  68. 

It  was  held  that  the  second  paragraph  did 
not  charge  a  willful  injury,  and,  as  It  did  not 
aver  that  the  plaintiff  was  free  from  fault, 
the  demurrer  to  it  should  have  been  sustain- 
ed. In  Parker  v.  Pennsylvania  Co.,  134  Ind. 
673,  34  N.  £.  501,  it  was  said:  "Willfulness 
does  not  consist  in  negligence.  On  the  con- 
trary, as  Illustrated  by  the  Cases  of  Bryan 
and  of  Mann,  heretofore  cited,  the  terms  are 
incompatible.  Negligence  arises  from  inat- 
tention, thoughtlessness,  or  heedlessness, 
while  willfulness  cannot  exist  without  purpose 
or  design.  No  purpose  or  design  can  be  said 
to  exist  where  the  injurious  act  results  from 
negligence,  and  negligence  cannot  be  of  such 
a  degree  as  to  become  willfulness."  See,  al- 
so, Ralhroad  Co.  y.  Graham,  96  Ind.  286;  Rail- 
road Co.  V.  Tartt,  12  C.  C.  A.  618,  64  Fed. 
823.  The  complaint  in  this  case  avers  that 
appellant  and  his  child  were  free  from  negli- 
gence contributing  to  the  injury.  This  alle- 
gation itself  tends  strongly  to  show  that  the 
complaint  is  based  upon  negligence,  and  not 
willfuiness;  for  the  averment  of  freedom 
from  contributory  negligence  has  no  place  in 
the  complaint  for  an  injurj-  willfully  Inflicted. 
Pennsylvania  Co.  v.  St  Clali-,  supra;  Railroad 
Co.  V.  Eaton,  53  Ind.  307.  Now,  if  we  talte 
each  paragraph  of  the  complaint,  and  group 
together  the  charging  parts,  we  find  the  fol- 
lowing facts  stated:  That  the  engineer  could 
have  seen  appellant's  child  upon  the  traclt  If 
he  had  looked,  but  that  he  negligently  failed 
to  keep  a  lookout  ahead,  and  negligently  fail- 
ed to  see  said  child;  that  the  appellee  wrong- 
fully and  negligently  permitted  Its  agents  and 
employes  to  run  a  train  at  an  unlawful  rate 
of  speed.  In  violation  of  the  city  ordinance; 
that  said  engineer  carelessly  and  recklessly 
ran  said  locomotive  engine,  at  the  time  and 
place  where  said  child  was  killed,  at  an  un- 
lawful rate  of  speed;  that  on  account  of  the 
gross  negligence  and  recklessness  of  appellee. 
Its  engineer,  conductor,  the  employes  and 
agents,  in  running  said  locomotive  and  train  at 
an  unlawful  rate  of  speed  through  the  city, 
said  employes  and  agents  were  unable  to  con- 
trol said  train,  and  stop  it  upon  seeing  said 
child,  and  said  child  was  willfully,  recklessly, 
carelessly,  and  negligently  killed,  etc.  Look- 
ing at  the  averments  In  each  paragraph  of  the 
complaint  in  the  light  of  the  meaning  of  the 
terms  "willfulness"  and  "negligence,"  and 
Judged  by  the  authorities  we  have  cited,  we 
must  bold  that  the  complaint  Is  based  upon 
the  theory  of  negligence,  and  not  upon  willful- 
ness. The  very  fact  that  the  complaint  aver- 
red that  the  train  was  being  run  at  so  high, 


reckless,  and  negligent  rate  of  speed  tbat  ap- 
pellee's servants  were  unable  to  control  and 
stop  it  after  observing  the  danger  the  child 
was  in,  negatives  every  presumption  of  will- 
fulness, for,  as  we  have  seen,  when  an  act  is 
willfully  done,  It  la  done  with  a  purpose  or 
design.  Therefore,  taking  the  complaint  as 
a  whole,  construing  Its  "prominent  and  lead- 
ing allegations"  most  strongly  against  the 
pleader,  as  we  must  we  are  unable  to  see  any- 
thing In  It  which  will  authorize  us  to  say  tbat 
the  act  complained  of  was  willfully  done. 

This  leaves  the  complaint  to  rest  upon  neg- 
ligence (m  appellee's  part  and  freedom  from 
negligence  on  the  part  of  appeUant  and  the 
child.  Having  determined  the  theory  of  the 
complaint,  we  will  look  to  the  special  verdict 
for  the  facts.  So  far  as  the  facts  found  are 
pertinent  to,  the  questions  Involved,  they  are 
as  follows:  That  appellant's  child  was  killed 
at  about  10  o'clock  a.  m.,  by  being  struck  by 
appellee's  locomotive;  that  the  locomotive 
and  train  drawn  by  it  was  running  25  miles 
per  hour;  that  It  was  passing  through  the 
corporate  limits  of  the  city  of  Muncie;  that 
there  was  an  ordinance  of  said  city  limiting 
the  speed  of  trains  to  8  miles  per  hour;  that 
appellant's  child  was  standing  on  the  south 
rail  of  appellee's  main  track,  and  facing 
north;  that  she  had  in  her  band  a  sprig  of 
cedar,  and  was  waving  it  at  persons  on  a 
Lake  Erie  &  Western  train,  then  passing  par- 
allel with  appellee's  track,  and  about  40  feet 
north;  that  her  attention  was  attracted  by 
said  Lake  Erie  &  Western  train;  that  per- 
sons on  said  train  made  signals  to  ber  to 
warn  her  of  her  approaching  danger;  tbat 
she  did  not  hear  or  see  appellee's  train  ap- 
proaching; tbat  in  standing  on  said  track  at 
the  time  and  under  the  circumstances  she 
exercised  "such  ordinary  care  as  a  reasonable 
and  prudent  child  of  the  same  age,  experi- 
ence, and  capacity  should  have  exercised  un- 
der similar  circtimstances,"  considering  her 
age;  that  the  whistle  on  appellee's  locomotive 
was  sounded  near  the  bridge  over  White  riv- 
er; that  it  was  sounded  repeatedly;  tbat  the 
danger  signal  was  sounded  continuously;  tbat 
said  child  was  used  to  going  on  errands,  and 
crossing  the  railroad  tracks  in  going  on  er- 
rands and  to  school;  that  she  was  capable 
of  going  on  errands  and  making  purchases 
without  assistance;  tbat  the  air  brakes  on  the 
locomotive  were  not  applied  when  the  danger 
signals  were  given;  that  appellant's  child. 
Vonnle  Dull,  understood  that  It  was  danger- 
ous to  stand  on  a  railroad  track  when  a  train 
was  coming;  that  she  was  used  to  railroads, 
and  instructed  as  to  their  dangers;  that  ap- 
pellant's t)ack  yard  abutted  on  appellee's  right 
of  way;  there  was  no  fence  or  anything  else 
between  appellant's  back  yard  and  appellee's 
right  of  way  to  prevent  the  child  from  going 
on  the  railroad  track;  tbat  the  mother  of  ap- 
pellant's child  left  ber  in  the  back  yard  a  few 
minutcs  before  she  was  killed,  with  no  one 
with  her  but  her  sister,  who  was  nine  years 
old;  that  said  child  was  killed  about  13U  feet 
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from  the  nearest  street  crossing;  that  she 
bad  been  on  appellee's  right  ot  way  for  sev- 
eral minutes  just  prior  to  her  being  killed; 
that  no  one  was  with  her  when  she  was  kill- 
ed; that  the  train  that  stmck  her  stopped 
with  the  rear  end  thereof  about  435  feet  from 
where  she  was  struck;  that  about  IS  feet 
west  from  where  she  was  struck  there  is  a 
switch  stand,  from  which  a  side  track  starts; 
that  for  quite  a  distance  from  where  said 
child  was  killed  appellee's  track  is  on  a  de- 
scending grade  from  the  east  to  the  west; 
that  appellant  knew  that  trains  passed  over 
appellee's  track  near  his  premises  frequent- 
ly; that  said  child  was  seven  years,  three 
months,  and  one  day  old  when  she  was  kill- 
ed; that  she  was  physically  vigorous  for  a 
girl  of  her  age;  that  she  was  in  good  health; 
that  she  was  "smart  and  Intelligent"  for  a 
child  of  her  age;  that  she  bad  attended 
school  for  a  part  of  two  terms;  that  both  ap- 
pellant and  his  wife  often  Instructed,  cau- 
tioned, and  commanded  their  children,  in- 
cluding Vcmnie,  of  the  danger  of  going  and 
playing  on  the  railroad  tracks;  that  neither 
the  appellant  nor  his  wife,  by  their  negli- 
gence, contributed  to  the  death  of  said  child; 
that  when  said  child  went  and  stood  upon 
said  track  she  exercised  all  the  prudence  and 
caution  which  a  child  of  her  age  and  Judg- 
ment should  have  used  and  exercised,  under 
all  the  circumstances;  that  she  was  not  too 
young  and  inexperienced  to  realize  that  it 
was  dangerous  to  go  and  stand  upon  the  rail- 
road track;  that  she  knew  and  appreciated 
the  danger  of  going  and  standing  upon  the 
track. 

Interrogatory  88  and  answer  are  as  fol- 
lows: "On  October  22,  1896,  when  Vonnle 
Dull  went  and  stood  on  defendant's  railroad 
track,  and  was  there  struck  and  killed  by  de- 
fendant's locomotive,  considering  her  age  and 
Judgment,  and  all  the  other  chrcumstances 
proven,  and  properly  inferable  from  the  evi- 
dence in  this  case.  Is  she  properly  chargeable 
with  contributory  negligence  for  doing  what 
she  did  at  and  Just  before  she  was  killed? 
Ans.  Tes."  And,  as  relating  to  the  same 
class  of  facts,  we  copy  In  full  the  following 
Interrogatories  and  answers:  "(M)  Did  Von- 
nle Dull,  on  said  day,  realize  the  danger  to 
herself  in  going  and  standing  upon  the  de- 
fendant's said  track?  Ans.  Yes."  "(100) 
Was  Vonnie  Dull  of  sufficient  age  and  uader- 
Btanding  to  realize  the  danger  she  would  occa- 
sion herself  on  said  day  by  going  upon  de- 
fendant's said  railroad  track?  Ans.  Yes." 
"(103)  Was  the  said  Vonnle  Dull,  on  the  22d 
day  of  October,  1896,  too  young  and  inexperi- 
enced to  be  chargeable  with  contributory  neg- 
ligence In  going  upon  the  defendant's  said 
railroad  track?  Ans.  No."  "(152)  On  Octo- 
ber 22,  1896,  when  Vonnie  Dull  went  and 
Stood -upon  the  defendant's  railroad  track, 
and  was  there  struck  and  killed  by  defend- 
ant's locomotive,  considering  her  age,  and  all 
the  other  facts  and  circumstances  proven,  and 
properly  Inferable  from  the  proven  facts  and 


circumstances  In  this  case,  did  her  conduct,  in 
going  and  standing  upon  said  track,  directly 
contribute  to  her  death?  Ans.  Yes."  That 
the  death  of  said  child  was  caused  by  reason 
of  appellee's  servants  running  said  train  at  a 
greater  rate  of  speed  than  eight  miles  per 
hour.  That,  If  said  train  had  been  running 
at  the  rate  of  eight  miles  pet  hour,  it  could 
have  been  stopped  after  the  conductor  dis- 
covered her  on  the  track,  and  before  reaching 
her.  That  said  child  went  upon  appellee's 
track  by  being  attracted  by  a  train  on  the 
Lake  Erie  &  Western  Railroad.  That  appel- 
lee's engineer  \n  charge  of  and  running  said 
locomotive  was  "reckless,  negligent,  and  care- 
less" In  running  the  same  at  20  miles  an  hour 
through  the  dty  of  Muncie.  That  when  the 
first  danger  signal  was  given  said  locomotive 
was  about  430  feet  from  where  the  child 
stood.  That  the  engineer  discovered  said 
child  when  he  was  about  500  feet  from  her, 
and  the  train  was  running  at  so  high  a  rate 
of  si>eed  that  he  could  not  stop  it  before 
reaching  her,  after  first  seeing  her.  That 
there  was  nothing  to  prevent  him  from  stop- 
ping the  train,  except  the  speed  at  which  it 
was  running.  That  the  engineer  made  no  ef- 
fort to  stop  said  train,  and  could  not  have 
stopped  it  before  striking  said  child,  on  ac- 
count of  the  speed  at  which  it  was  running; 
and  that  it  could  not  be  stopped  until  passing 
about  400  feet  beyond  where  said  child  was 
struck,  and  at  the  rate  of  speed  at  which  it 
was  going  It  would  run  600  feet  In  17»/io 
seconds. 

The  special  verdict  Is-  quite  lengthy,  con- 
sisting of  188  interrogatories  and  answers, 
but  we  have  given  an  abstract  of  every  fact 
found  that  Is  material  to  the  questions  to  be 
decided.  From  the  facts  found  It  is  hardly 
necessary  for  us  to  remark  that  the  appellee 
was  grossly  and  culpably  negligent  In  running 
Its  train  In  the  manner  It  did,  while  passing 
through  the  corporate  limits  of  the  city  of 
Muncie.  It  is  shown  that  Muncie  is  a  popu- 
lous city,  that  appellee's  track  croeBes  many 
streets,  and  that  appellee's  train  was  running 
at  a  rate  of  speed  far  In  excess  of  th(it  allowed 
by  an  ordinance  of  said  city  then  In  force. 
True,  the  special  verdict  shows  that  the  whis- 
tle was  sounded,  and  warning  signals  given; 
but  these  facts  do  not  relieve  appellee  from 
actionable  negligence.  The  fact  Is  found  that. 
If  the  train  had  been  running  at  the  rate  of 
speed  fixed  by  the  ordinance,  it  could  have 
been  stopped  In  time  to  have  averted  the  In- 
jury, after  the  engineer  discovered  the  danger 
that  was  imminent  to  the  girl.  This  of  itself 
Is  sufficient  to  constitute  negligence.  See 
Shirk  V.  RaUroad  Co.,  14  Ind.  App.  126,  42 
N.  E.  656,  and  authorities  there  cited. 

The  next  question  which  naturally  arises  is, 
was  appellant's  child  guilty  of  negligence 
which  contributed  to  her  death?  We  enter 
upon  the  discussion  of  this  question  with  the 
facts  clearly  established  that  Vonnle  Dull 
was  sui  Juris.  From  the  facts  found  she  was 
capable  of  folly  understanding  the  danger 
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which  might  result  from  her  condnct  We 
need  not  here  repeat,  In  detail,  the  tacts 
found  -which  bear  npon  this  question,  bat 
they  may  be  properly,  grouped  In  the  follow- 
ing statement:  She  had  been  In  the  habit  of 
going  on  errands,  crossing  railroad  tracks, 
and  making  purchases,  without  assistance; 
she  had  attended  school  a  part  of  two  terms; 
she  understood  that  It  was  dangerous  to 
stand  on  railroad  tracks  when  trains  were 
coming:  she  was  used  to  railroads,  and  bad 
been  Instructed  of  their  danger;  she  was 
physically  and  mentally  Tlgorous  and  intelli- 
gent for  one  of  her  age;  her  parents  had  fre- 
quently cautioned  her  about  the  danger  of 
going  and  playing  upon  railroad  tracks;  she 
was  not  too  young  and  inexperienced  to  re- 
alize that  it  would  be  dangerous  to  go  and 
stand  upon  a  railroad  track;  she  appreciated 
the  danger  that  might  result  to  her  by  lier 
standing  on  the  track;  she  was  not  too 
young  and  Inexperienced  to  be  chargeable 
with  contributory  negligence  in  doing  what 
she  did,  and  that  her  conduct  directly  con- 
tributed to  her  death.  The  Jury  drew  two 
GODclasions,  which  may  properly  be  disre- 
garded by  the  court:  (1)  That  the  child  was 
guilty  of  contributory  negligence,  and  (2)  that 
in  going  and  standing  npon  a  track  in  front 
of  an  approaching  train  she  exercised  such 
carQ  as  a  child  of  her  age  and  Judgment 
should  exercise.  See  14  Ind.  App.  126,  137, 
42  N.  B.  666.  These  two  conclusions  seem  to 
be  conflicting,  and,  as  they  are  mere  concln- 
sions,  will  have  to  be  disregarded.  From  the 
facta,  which  are  specifically  found  and  dear- 
ly stated,  the  court  must  draw  both  conclu- 
sions and  Inferences.  The  conclusion  which 
the  court  must  draw  Is  that  the  child  was  a 
sul  Juris,  and  guilty  of  contributory  negli- 
gence. The  Jury  found  that  she  exercised  a 
care  that  a  child  of  her  age  should  exercise. 
It  does  not  seem  to  us  that  what  children 
should  do  is  the  criterion;  but,  If  It  were, 
there  Is  but  one  reasonable  Inference  which 
can  be  drawn  from  the  facts  found,  and  In 
such  case  It  is  the  well-settled  rule  that  the 
court  must  draw  that  Inference.  Railroad 
CSo.  ▼.  Moneyhun,  146  Ind.  147,  44  N.  B.  1100; 
Railroad  Oo.  v.  Costello,  9  Ind.  App.  462,  36 
N.  E.  299;  Shirk  v.  Railroad  Co.,  14  Ind. 
App.  126,  42  N.  B.  656;  Smith  ▼.  Same,  141 
Ind.  92,  40  N.  B.  270.  Many  other  cases  could 
be  cited,  but  it  is  useless,  as  a  rule  is  firmly 
established.  As  to  whethw  or  not  It  was  dan- 
gerous for  Vonnie  Dull  to  stand  on  appellee's 
track,  under  all  the  facts  found,  considering 
especially  the  facts  that  she  knew  it  was 
dangerous,  leaves  no  room  for  inference  as 
to  what  a  reasonably  pmdent  person  would 
do  under  like  circumstances.  It  is  only  where 
there  is  room  for  difference  of  opinion  be- 
tween reasonable  persons  as  to  the  existence 
Af  facts  from  which  negligence,  if  found, 
must  be  Inferred,  or  where  there  is  room  for 
difference  of  opinion  as  to  Inferences  which 
might  be  fairly  drawn  from  conceded  facts, 
that  the  question  of  negligence  must  be  left 


to  the  jury  as  one  of  fact  Railroad  Oo.  r. 
Orames,  136  Ind.  89,  34  N.  B.  714.  Wboe 
it  is  shown  that  the  child  fully  understood 
the  danger  and  peril  Incident  to  her  conduct, 
and  that  she  trespassed  and  stood  on  appel- 
lee's track  for  some  two  or  three  minutes, 
without  taking  any  precautions  whatever 
looking  to  her  safety,  she  was  undoubtedly 
guilty  of  contributory  negligence,  and  the 
court  must  so  declare  it,  as  a  matter  of  law, 
from  the  facts  found.  What  age  a  child  must 
be  before  it  can  be  said  it  cannot  be  charge- 
able with  contributory  negligence,  the  courts 
have  not  determined,  and  no  inflexible  rule 
could  be  established;  bat  surely,  when  a 
child  la  old  enough  to  know  the  difference 
between  danger  and  safety,  and  Is  of  suffi- 
cient age  and  intelligence  to  realise  and  ap- 
preciate that  a  certain  course  of  conduct  Is 
attended  with  great  danger,  then  It  may  be 
safely  said  that  he  or  she  can  be  chargeable 
with  contributory  negligence.  Thus  It  was 
held  by  the  supreme  court  that  where  a  boy 
7H  years  old  went  upon  a  railroad  track  at 
a  point  where  it  crossed  a  public  highway 
to  play,  and  fell  asleep  on  the  track,  and  was 
hijured  by  a  passing  train,  he  could  not  re- 
cover, because  of  contributory  negligence. 
Krenzer  v.  Railroad  Oo.  (Ind.  Sap.)  43  N.  K 
049.  In  that  case  there  was  a  general  ver- 
dict for  appellant,  and  answers  to  Interroga- 
tories. It  was  found  specially  by  the  Jury 
that  the  boy  was  of  usual  and  ordinary  Intel- 
ligence; that  he  was  of  average  physical 
strength  and  activity  for  a  boy  oi  his  age; 
that  he  knew  the  tra<^  was  a  place  to  ran 
cars  and  engines  over;  that  he  had  snffident 
intelligence  to  know  that  engines  and  can 
were  liable  to  pass,  and  that.  If  he  remained 
on  the  track,  and  an  engine  or  car  passed,  he 
would  be  run  over  and  injured;  that  Just 
before  his  injury  he  wa's  playing  Jackstones 
npon  the  track;  that  he  sat  upon  the  rail  of 
the  track  with  his  feet  between  the  rails,  and 
while  so  sitting  fell  asleep.  It  was  furtiier 
found  that  it  was  daylight;  that  the  engineer 
was  looking  ahead,  but  did  not  see  the  child; 
that  the  train  was  running  10  miles  an  hoar, 
and  the  bell  was  not  ringing.  Howard.  J., 
says:  "We  are  persuaded,  from  the  answers 
to  the  Interrogatories,  that  the  appellant,  not- 
withstanding his  tender  youth,  was  himself 
guilty  of  contributory  negligence  in  sitting 
npon  the  rail  of  the  track,  and  lying  down  to 
sleep,  with  his  legs  across  the  ralL  We 
think  he  is  shown  to  have  had  sufficient  ap- 
preciation of  the  danger  he  incurred.  •  •  • 
But  to  sit  upon  the  track  to  play,  and  to  He 
down  there  and  sleep,  with  one  leg  over  the 
rail,  seems  such  a  reckless  and  foolhardy  act 
that  as  we  think,  a  boy  found  to  have  suffi- 
cient intelligence  to  comprehend  the  danger 
must  be  held  culpable  for  Incurring  It"  In 
New  York  it  was  held  that  a  boy  seven  years 
of  age  was  guilty  of  contributory  negligence 
m  attempting  to  cross  a  railroad  track  In 
front  of  an  approaching  engine  upon  what 
the  court  designated  "a  nice  calculation  of 
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chances."  In  the  last-cited  case  It  was  shown 
that  the  boy  was  bright  and  Intelligent;  that 
he  had  gone  to  school,  and  was  frequently 
sent  on  errands  by  his  parents,  which  re- 
qnlred  him  to  cross  the  railroad  track.  '  The 
case  was  tried  upon  the  assumption  that  the 
boy  was  sul  Juris,  and  the  court  held  that 
this  implied  that  he  had  sufficient  mental  and 
physical  capacity  to  be  chargeable  with  some 
degree  of  care  and  prudence,  and  answerable 
for  some  degree  of  negligence.  Wendell  ▼. 
Ralhnad  Co.,  91  N.  Y.  420.  This  court,  In  the 
case  of  Shirk  v.  Railroad  Co.,  14  Ind.  App. 
126,  42  N.  E.  656,  held  that  where  a  girl  12 
years  old,  who  was  of  ordinary  Intelligence, 
undertook  to  cross  a  railroad  track  in  front 
of  an  approaching  engine,  which  she  could 
have  seen,  if  she  had  looked  when  6  feet  fnnn 
the  track,  while  the  bell  was  ringing,  and 
after  the  whistle  had  sounded,  was  guilty  of 
contributory  negligence,  and  could  not  re- 
cover. In  that  case,  among  other  facts,  the 
Jury  found  that  "In  approaching  said  cross- 
ing at  the  time  and  place  she  receiyed  the 
injury  she  was  a  child  of  Immature  years, 
and  was  exercising  caution  and  prudence  to 
the  best  of  her  Judgment,  and  was  without 
fault  or  negligence."  Notwithstanding  the 
Jury  found  the  facts  last  quoted,  yet  the 
court  held  that  such  a  finding  was  a  mere 
conclusion,  and  the  general  facts  found  show- 
ed contributory  negligence  on  the  part  of  ap- 
pellant, and  that  the  facts  found  raised  the 
presumption  that  she  neither  looked  nor  lis- 
tened, or  that,  looking,  saw,  or,  listening, 
heard,  but  deliberately  took  the  risk  of  at- 
tempting to  cross,  notwithstanding  the  ap- 
proaching train.  In  a  concurring  opinion, 
Davis,  J.,  said:  "The  primary  facts  found 
in  this  case  are  not,  in  my  opinion,  sufficient 
to  warrant  the  final  Inference  or  conclusion 
that  the  appellant  was  in  the  exercise  of 
due  care  at  the  time  she  received  the  inja- 
ries."  In  a  recent  case  in  Wisconsin  It  was 
held  to  be  contributory  negligence  for  a  boy 
16  years  of  age  to  stand  upon  a  railroad 
track  with  his  back  to  an  engine,  which  was 
then  standing  still  only  20  feet  from  blm,  but 
liable  to  start  at  any  moment.  Lofdahl  v. 
Railroad  Co.  (Wis.)  60  N.  W.  795.  In  that 
case  the  court  said,  "Such  conduct  cannot  be 
made  ordinary  care  even  by  the  verdict  of 
a  Jury."  In  Twist  v.  Railroad  Co.,  89  Minn. 
164,  39  N.  W.  402,  It  was  held  to  be  con- 
tributory negligence,  as  a  matter  of  law,  for 
a  boy  10  years  old  to  play  upon  a  turntable, 
when  he  had  been  warned  against  so  doing, 
although  the  Jury  found  that  he  did  not  fully 
nnderatand  the  danger.  The  supreme  court 
of  Massachusetts  held  that  a  boy  5Vi  years 
old  was  guilty  of  contributory  negligence,  as 
a  matter  of  law,  In  attempting  to  cross  a 
street  6  or  6  feet  in  front  of  a  horse  and 
wagon  which  were  going  about  6  miles  an 
hour.  The  court  said:  "While  he  is  only 
bound  to  show  that  he  exercised  such  care  as 
ordinary  boys  of  his  age  and  intelligence  are 
accustomed  to  excrcUe  under  like  circumstan- 


ces, the  standard  is  the  conduct  of  boys  who 
are  ordinarily  careful."  Hayes  v.  Norecroaa, 
162  Mass.  546,  39  N.  E.  282.  In  Collins  v. 
Railroad  Co.,  142  Mass.  301,  7  N.  E  856,  it 
was  said:  "It  would  seem  that,  if  children 
unreasonably,  Intelligently,  and  intentionally 
run  into  danger,  they  should  take  the  risks, 
and  that  children,  as  well  as  adults,  should 
use  the  prudence  and  discretion  which  per- 
sons of  their  years  ordinarily  have,  and  that 
they  cannot  be  permitted  with  impunity  to  hi- 
dulge  in  conduct  which  they  know,  or  ought 
to  know,  to  be  careless,  because  children  are 
often  reckless  and  mischievous."  In  many 
of  the  cases  to  which  we  have  referred  it  was 
not  shown  affirmatively  that  the  children  un- 
derstood and  realized  the  danger  that  threat- 
ened them,  but  nevertheless  it  was  held  that 
they  must  be  presumed  to  have  so  realized 
and  understood,  and  that  they  were,  there- 
fore, negligent  In  assuming  the  risk  incident 
to  their  surroundings.  So  we  see  at  a  glance 
that  the  case  before  us  is  a  much  stronger 
one,  for  here  it  is  expressly  and  specifically 
found  that  Vonnle  Dull  bad  been  duly  warn- 
ed, knew,  and  realized  the  danger  she  was 
In,  and  knew  that  peril  to  her  was  Incident 
to  her  position.  We  think  the  rule  Is  well 
settled  that  where  a  person  voluntarily  goes 
into  a  place  of  danger,  which  he  understands 
and  fully  realizes,  he  takes  upon  himself  the 
risk,  and  there  can  be  no  recovery  for  result- 
ing injury,  unless  such  Injury  is  willfully  In- 
flicted. 

Appellant  contends  that,  even  If  Vonnle 
Dull  was  guilty  of  negligence,  it  does  not  bar 
a  recovery,  under  the  facts  found,  because  the 
engineer  was  guilty  of  negligence  after  he 
discovered  her.  By  this  contention  appellant 
seeks  to  Invoke  the  doctrine  that,  though  a 
person  may  have  subjected  himself  to  Injury 
by  his  own  negligence,  yet  he  may  recover  for 
such  injury  if  the  person  Inflicting  It  could 
have  avoided  it  after  discovering  his  danger, 
or  If  he  failed  to  use  ordinary  care.  In  Rail- 
road Co.  v.  Juday,  19  Ind.  App.  436,  49  N.  B. 
843,  It  was  said:  "It  is  sound  doctrine, 
strongly  Intrenched  by  the  authorities,  that 
when  one  person  sees  another  In  danger  or 
peril,  from  which  he  Is  unable  to  extricate 
himself  with  reasonable  care  and  prudence. 
It  is  the  highest  duty  of  such  person  so  to  act 
as  not  to  increase  the  peril;  and  if  he  does  act 
In  a  manner  to  Increase  the  danger,  with  a 
full  knowledge  of  the  facts,  it  Is  negligence, 
for  which  he  may  respond  In  damages."  Of 
many  cases  so  holding  we  cite  the  following: 
Railroad  Co.  v.  Lowe,  12  Ind.  App.  47,  39  N. 
B.  166;  Railroad  Co.  v.  Long,  112  Ind.  166, 
13  N.  E.  659;  Railroad  Co.  v.  PItzer,  109  Ind. 
179,  86  N.  E.  810,  and  10  N.  B.  70;  Railroad 
Co.  V.  Judd,  10  Ind.  App.  213,  86  N.  E.  775. 
Judge  Thompson  states  the  rule  as  follows: 
"Perhaps  a  better  expression  of  this  rule  is 
that,  although  the  plaintiff  has  negligently 
exposed  himself  or  property  to  an  injury,  yet 
If  the  defendant,  after  discovering  the  ex- 
posed situation,  inflicts  the.  injury  upon  him 
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through  a  failure  to  exercise  ordinary  care, 
the  plaintiff  may  recover  damages."  Tbomp. 
Neg.  1157,  note.  See,  also,  Beach,  Ctontrlb. 
Neg.  §  54;  Brown  t.  Lynn,  31  Pa.  St  510; 
Barker  v.  Savage,  45  N.  Y.  194;  Morris  v. 
Railroad  Co.,  45  Iowa,  29;  Railroad  C!o.  t. 
Ives,  144  U.  a  408,  12  Sup.  Ct  679.  And  so 
we  think  the  rule  would  apply  In  a  case  where 
a  person  bad  subjected  himself  to  danger, 
though  he  was  unconscious  of  impending  per- 
il, If  the  person  about  to  Inflict  the  Injury 
could,  after  discovering  the  peril,  have  avert- 
ed It  by  the  use  of  ordinary-  care  and  dili- 
gence. But  this  doctrine,  as  wholesome  and 
sound  as  It  Is,  and  tenaciously  as  it  should 
be  adhered  to  and  enforced,  is  not  applicable 
here,  under  the  facts  found  by  the  jury. 
Here  we  have  a  case  where  the  Injured  party 
subjected  herself  by  her  own  negligence  to 
Imminent  peril.  She  was  unconscious  of  her 
impending  danger.  Appellee's  engineer  dis- 
covered her  danger  when  he  came  within 
about  500  feet  of  her,  and  then,  as  the  jury 
found,  it  was  impossible  for  him  to  stop  his 
engine  before  reaching  her.  He  did  all  he 
could  do,  by  giving  danger  signals  in  the 
hope  that  the  child  might  be  warned,  and 
extricate  herself  from  peril.  True,  the  en- 
gineer did  not  apply  the  air  brakes,  but  it  is 
found  that,  if  he  had,  he  could  not,  by  any 
means  within  his  power,  have  stopped  the 
train;  and  hence,  in  the  emergency,  he  did 
all  that  was  possible  for  him  to  do,  as  above 
indicated.  His  failure  to  attempt  to  stop  the 
tndn  under  these  facts,  even  if .  negligent, 
was  not,  therefore,  the  proximate  cause  of  the 
injury,  but  the  proximate  cause  was  the  neg- 
ligence of  the  child.  By  her  own  negligence 
she  placed  herself  where  it  was  impossible 
for  the  engineer  to  do  anything  to  save  her 
from  injury  after  he  discovered  her  peril.  It 
looks  to  us,  from  all  the  facts  found,  that  the 
engineer  did  all  that  was  possible  for  him  to 
da  In  any  event,  an  engineer  running  a  lo- 
comotive engine  cannot  be  expected  to  act  in 
an  emergency  in  the  "twinkling  of  an  eye," 
with  the  coolness  and  forethought  that  one 
would  after  he  has  had  time  to  deliberate  and 
plan.  Here  the  engineer  was  running  his  en- 
gine at  the  rate  of  25  miles  per  hour.  He 
discovered  the  girl  on  the  track  when  be  was 
only  500  feet  from  her.  In  17  seconds  his 
engine  would  be  upon  her.  At  the  speed  he 
was  running,  he  is  presumed  to  have  known 
that  there  was  no  possible  means  by  which 
he  could  stop.  He  gave  the  danger  signals 
in  the  hope  and  reasonable  expectation  that 
the  girl  would  heed  them,  as  the  only  possi- 
ble means  of  her  escape;  and  under  these 
facts  we  cannot  say  that  be  was  guilty  of 
actionable  negligence  after  discovering  her. 
In  Klrtley  v.  Railroad  Co.,  65  Fed.  386,  391, 
it  was  said:  "The  evidence  shows  that  the 
engineer  did  make  an  effort  to  notify  the  de- 
ceased of  his  danger,  while  It  shows  no  re- 
sponse to  this'  admonition  on  the  part  of  the 
deceased.  This,  at  least,  manifests  a  willing- 
ness upon  the  part  of  the  engineer  to  do  all 


In  his  power  to  save  the  deceased  from  harm; 
and  we  cannot  justly  presume,  In  the  face 
of  such  actual  efforts,  that  the  engineer 
would  have  relaxed  any  efforts  that,  under 
the  stress  of  circumstances,  might  have  oc- 
curred to  an  agitated  mind  to  avert  the  acci- 
dent We  are  not  to  judge  of  the  care  ex- 
ercised under  circumstances  of  this  kind  by 
a  deliberate  retrospect  of  the  facts,  becanse 
we  can  never  place  ourselves,  by  a  calm  anal- 
ysis of  the  features  of  these  occurrences,  in 
precisely  the  same  frame  of  agitation  as  those 
who  are  actors  In  such  events.  If  the  en- 
gineer did  all  that  reasonably  occurred  to  blm 
to  do,  confronted,  as  be  was,  by  a  pressing 
emergency,  we  cannot  censure  him  becanse. 
after  deliberate  reflection  over  the  events,  we 
can  point  out  something  else  which  he  might 
have  done  to  have  averted  the  calamity.  The 
extremity  of  the  situation  was  not  of  the  en- 
gineer's making.  It  was  created  by  the  de- 
liberately unlawful  act  of  the  deceased,  and 
It  would  be  unjust  to  charge  the  engineer  and 
defendant  with  fault  because  his  mind  did 
not  operate  with  the  same  deliberation  which 
we  have  a  right  to  expect  if  he  were  con- 
fronting an  anticipated  occasion  usually  with- 
in the  line  of  bis  experience."  The  above  lan- 
guage is  of  great  force,  and  peculiarly  appli- 
cable to  the  facta  hi  this  case.  We  have  al- 
ready said  that  appellee  was  negligent  in  run- 
ning its  train  through  a  populous  city  at  the 
speed  it  was  going,  but  this  antecedent  neg- 
ligence cannot  be  Invoked  or  considered,  so 
as  to  bring  It  within  the  rule  for  which  ap- 
pellant contends.  Under  that  rule  we  can 
only  consider  the  conduct  of  appellee's  serv- 
ants after  discovering  the  peril  of  the  girL 
There  are  many  cases  so  holding,  of  which  we 
cite  the  following:  Railroad  Co.  v.  Graham, 
95  Ind.  286,  292;  Railroad  Co.  v.  Monday,  4» 
Ark.  K7,  4  S.  W.  782;  Parker  v.  Pennsylva- 
nia Co.,  134  Ind.  673,  34  N.  E.  504;  Baltimore 
Traction  Co,  v.  State  (Md.)  28  AU.  397;  Stone 
Co.  V.  Stewart  7  Ind.  App.  563,  34  N.  E.  1019; 
Klrtley  ▼.  Railroad  Co.,  65  Fed.  386;  Wood- 
ruff V.  Railroad  Co.,  47  Fed.  689;  Blanchard 
V.  Raihwad  Co.,  128  IlL  416,  18  N.  B.  799. 
Upon  this  question  other  authorities  and  fur- 
ther discussion  seen  unnecessary.  But  there 
is  an  additional  reason  why  appellant  cannot 
recover,  under  the  facts  found,  and  that  is. 
Vonnle  Dull  is  shown  to  have  been  a  trespass- 
er, and  there  is  no  finding  of  a  wfllful  killing. 
It  Is  shown  that  where  the  child  was  killed 
was  over  100  feet  from  the  nearest  street 
crossing,  upon  the  private  grounds  and  track 
of  appellee.  Because  of  her  tender  years,  she 
was  no  less  a  trespasser.  In  RaUroad  Co.  v. 
Bradford,  20  Ind.  App.  348,  49  N.  E.  388,  it 
was  held  that  a  child  two  years  old,  who  had 
wandered  on  a  railroad  traclc,  not  at  a  public 
crossing,  was  a  trespasser.  It  is  well  set- 
tled in  this  and  other  jurisdictions  that  the 
only  duty  which  a  railroad  company  owes  to 
trespassers  upon  its  right  of  way  and  tracks 
is  to  refrain  from  willfully  injuring  them. 
It  owes  them  no  duty  of  active  vigilance,  and 
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iB  not  liable  for  mere  negligence.  In  support 
of  this  proposition  we  cite  the  following 
cases:  Sallroad  Co.  v.  Graham,  95  Ind.  286; 
Railroad  Co.  v.  Goldsmith,  47  Ind.  43;  Penn- 
sylvania Co.  V.  Meyers,  136  Ind.  242,  36  N. 
E.  32;  KlrOey  v.  Railroad  Co.,  66  Fed.  386, 
392;  Railroad  Co.  v.  Tartt,  12  C.  C.  A.  618, 
64  Fed.  823;  Nicholson  t.  Railroad  Co.,  41 
N.  Y.  625,  630;  Walsh  v.  Railroad  Co.,  145 
N.  Y.  301,  38  N.  E.  1068;  Railroad  Co.  v. 
Hummell,  44  Pa.  St  375;  Duff  v.  Railroad 
Co.,  91  Pa.  St  458;  Toomey  t.  Railroad  Co. 
(Cal.)  24  Pac.  1074;  Mulherrln  v.  Railroad 
Co.,  81  Pa.  St  366;  Wright  v.  Railroad  Co., 
142  Mass.  296,  7  N.  E.  866;  Morrissey  v. 
Railroad  Co.,  126  Mass.  380;  Baltimore  &  O. 
R.  Co.  V.  State,  62  Md.  487;  Cauley  v.  Rail- 
road Co.,  96  Pa.  St  398;  Railroad  Co.  t. 
Godfrey,  71  Hi.  500.  In  RaUroad  Co.  t.  Gold- 
smith, supra,  the  court  said:  ."But  between 
the  stations  and  public  crossings  the  track  be- 
longs exclusively  to  the  company,  and  all 
persons  who  walk,  ride,  or  drive  thereon  are 
trespassers,  and  if  such  persons  walk,  ridp, 
or  drive  thereon  at  the  sufferance  or  with 
the  permission  of  the  company,  they  do  so 
subject  to  all  the  risks  Incident  to  so  bax- 
ardous  an  undertaking."  In  McQlaren  t. 
RaUroad  Co.,  88  Ind.  319,  It  was  said:  "The 
law  Is  that  between  the  stations  and  public 
crossings  a  railroad  track  belongs  exclusively 
to  the  railroad  company,  and  that  all  persons 
who  walk,  ride,  or  drive  thereon  are  tres- 
passers, and.  If  sncb  persons  do  so  at  the 
sufferance  or  by  the  permission  of  the  com- 
pany, they  do  so  subject  to  the  risks  inci- 
dent to  so  hazardous  an  undertaking,  and, 
if  injured  by  a  train  of  the  company,  there  Is 
no  liability  unless  the  injury  Is  wlllfnl."  In 
Railroad  Ca  v.  Tartt  12  C.  C.  A.  618,  64 
Fed.  823,  Judge  Baker  said:  "As  he  [the 
person  killed]  was  a  trespasser,  no  action  will 
lie  against  the  company  causing  his  death, 
unless  the  act  of  its  employes  In  charge  of 
the  train  was  willful.  A  trespasser  cannot 
maintain  an  action  where  the  tort  complain- 
ed of  consists  of  nothing  more  than  the  omis- 
sion to  exercise  care."  We  also  cite  the  fol- 
lowing Indiana  cases:  Ivelis  v."  Railroad  Co., 
108  Ind.  27,  2  N.  B.  134;  Railroad  Co.  v. 
Adair,  12  Ind.  App.  569,  39  N.  E.  672,  and 
40  N.  E.  822;  Railroad  Co.  v.  Stephenson,  139 
Ind.  641,  37  N.  B.  720;  Pennsylvania  Co.  v. 
Meyers,  136  Ind.  242,  36  N.  E.  32;  Paris  v. 
Hoberg,  134  Ind.  269,  33  N.  E.  1028.  The 
special  verdict  does  not  find  a  willful  killing, 
and  hence  there  can  be  no  recovery,  even  If 
we  assume  that  the  theory  of  the  complaint 
is  based  upon  willfulness. 

Other  questions  presented  by  the  assign- 
ment of  errors  are  waived  by  a  failure  to 
discuss  them.  The  trial  court  did  not  err 
in  rendering  judgment  for  appellee  on  the 
special  verdict  and  there  Is  no  reversible 
error  In  the  record.    Judgment  affirmed. 

ROBINSON  and  COMSTOCK,  JJ.,  concur  in 
the  conclusion. 


(»  Ohio  St.  483) 
RATJH  et  al.  t.  AKNOVITCH  et  al. 
(Supreme  Conrt  of  Ohio.    Jan.  27,  1899.) 

BXBOCTION   AOAINST  PeOPKRTT— JUDGMENTS    SUED 

Got  i.v  Same  Term— Filino  of  Transcripts. 
Section  5382  of  the  Revised  Statutes,  pro- 
viding that  "when  two  or  more  writs  of  execu- 
tion against  the  same  debtor  are  sued  out  dur- 
ing the  term  in  which  judgment  was  rendered, 
•  •  •  no  preference  shall  be  given  to  either 
of  such  writs,  *  •  •"  applies  alike  to  execu- 
tions issued  on  transcTipta  of  judgments  of  jus- 
tices of  the  peace  filed  m  the  office  of  the  clerk 
of  the  court  of  common  pleas  under  section 
6377,  and  to  those  issued  on  judgments  of  the 
conrt  of  common  pleas. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Jefferson  county. 

Action  by  Rauh  Bros.  &  Co.  against  Jo- 
seph B.  Aknovitch.  Judgment  for  plaintiff. 
L  Levy  &  Co.  ask  to  participate  in  the  dis- 
tribution of  the  proceeds  of  the  execution-  sale. 
From  a  Judgment  of  the  circuit  conrt  affirm- 
ing the  judgment  allowing  them  to  partici- 
pate, plaintiffs  bring  error.    Affirmed. 

This  case  Involves  the  right  of  Iievy  &  Co. 
to  participate  in  the  distribution  of  the  pro- 
ceeds of  chattels  sold  by  the  sheriff  of  Jeffer- 
son county  as  the  property  of  Joseph  B.  Ak- 
novitch, being  all  the  property  which  he  pos- 
sessed. The  contending  parties  are  execution 
creditors  of  Aknovitch,  and  their  rights  de- 
pefid  npon  this  state  of  facts:  On  the  14th 
of  January,- 1896,  Rauh  Bros.  &  Co.  recovered 
a  judgment  against  Aknovitch  In  the  court 
of  common  pleas  for  the  sum  of  {^1,401.60. 
On  the  same  day,  execution  on  that  Judgment 
was  issued  and  levied  upon  the  chattels  of 
Aloiovltch.  On  the  16 tb  day  of  January,  one 
Abe  Aknovitch  recovered  a  Judgment  against 
Joseph  B.  Aknovitch  in  the  same  court  for 
the  sum  of  $901,  upon  which  execution  was 
issued,  and  levied  on  the  same  day  upon  the 
same  goods  and  chattels.  On  the  15th  day 
of  January,  1896,  one  Moses  Esacovltch  re- 
covered a  judgment  against  Joseph  B.  Akno- 
vitch In  the  same  court  for  the  sum  of  $560, 
upon  which  execution  was  also  issued,  and 
levied  on  the  same  day  upon  the  same  goods 
and  chattels.  All  of  said  judgments  were 
rendered  upon  notes  with  warrants  of  attor- 
ney attached  for  the  confession  of  judgment 
On  the  2l8t  of  January,  1896,  Lievy  &  Co.  re- 
covered a  judgment  before  a  justice  of  the 
peace  of  Jefferson  county  for  the  sum  of 
$206.75,  and,  on  the  same  day,  filed  a  tran- 
script of  such  judgment  with  the  clerk  of  the 
court  of  common  pleas  of  Jefferson  county, 
which  was  by  him  on  that  day  duly  entered 
on  the  execution  docket  In  his  office;  and,  on 
the  same  day,  said  clerk,  at  the  Instance  of 
Levy  &  Co.,  issued  an  execution  upon  said 
Judgment  to  the  sheriff  of  said  county,  and 
the  sheriff,  on  the  same  day,  levied  that  ex- 
ecution upon  the  same  goods  and  chattels. 
The  January  term  of  the  court  of  common 
pleas  of  Jefferson  county  commenced  on  the 
6th  day  of  January,  1896,  and  closed  on  the 
15th  day  ot  February.    On  the  27th  day  of 
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January,  1886,  the  cliattela  so  taken  npon  ex- 
ecution by  the  sheriff  were  sold  for  the  sum 
of  11,314.  Upon  these  facts,  the  court  of  com- 
mon pleas  ordered  a  distribution  of  the  pro- 
ceeds of  sale  after  the  payment  of  costs  to 
all  the  Judgment  creditors.  Including  Lievy 
&  Co.,  In  proportion  to  the  amounts  of  their 
demands,  and  its  Judgment  was  affirmed  by 
the  circuit  court 

John  M.  Cook,  for  plaintiffs  In  error.  F.  F. 
Lewis,  for  defendants  In  error  I.  Levy  &  Co. 

PE!B  CURIAM.  It  Is  provided  In  section 
5382  that,  "when  two  or  more  writs  of  ex- 
ecution against  the  same  debtor  are  sued  oat 
during  the  term  In  which  Judgment  was  ren- 
dered, *  *  *  no  preference  shall  be  glyen 
to  either  of  such  writs;  but  if  a  sufficient  sum 
of  money  be  not  made  to  satisfy  all  execu- 
tions, the  amount  made  shall  be  distributed  to 
the  several  creditors,  in  proportion  to  the 
amounts  of  their  respective  demands."  Sec- 
tion 6377  authorizes  one  who  recovers  a  Judg- 
ment before  a  Justice  of  the  peace  to  file  In 
the  office  of  the  clerk  of  the  court  of  com- 
mon pleas  a  transcript  thereof.  The  effect 
of  such  filing  with  respect  to  the  seizure  of 
the  chattels  of  the  debtor  is  defined  in  section 
5379:  "Execution  may  be  issued  on  such 
Judgment  at  any  time  after  filing  the  tran- 
script SB  if  the  Judgment  had  been  rendered 
in  court."  With  respect  to  the  issuance  of 
execution,  the  effect  and  the  return  thereof, 
executions  Issued  by  the  clerk  upon  such  tran- 
scripts are  placed  upon  the  same  footing  with 
those  Issued  upon  Judgments  of  the  court  of 
common  pleas.  Nothing  Inconsistent  with  the 
Judgment  below  was  decided  in  Meier  v. 
Bank,  56  Ohio  St  446,  46  N.  B.  907.  Judg- 
ment affirmed. 


(S9  Ohio  St.  497) 

BAEIMANN  v.  8T0NBR. 

(Supreme  Court  of  Ohio.  Jan.  24,  1899.) 
Tbsdbr  bbforb  Justiob. 
Section  ."SIS?,  Bev.  St,  which  provides  that 
a  defendant  .n  an  action  on  a  contract  for  the 
payment  of  uoney,  who  seeks  to  have  the  ad- 
vantage of  a  tender  made  before  suit  in  the 
common  pleas,  must  pay  the  money  tendered  to 
the  clerk  before  the  trial,  applies  to  actions  of 
like  character  before  a  jaatice  of  the  peace; 
and  in  such  case,  to  keep  the  tender  good,  the 
amount  must  be  deposited  with  the  justice  be- 
fore triaL 

(Syllabus  by  the  Oonrt) 

Error  to  circuit  court  Hamilton  county. 

Action  by  one  Stoner  against  one  Bahmann. 
Judgment  for  plaintiff  before  a  Justice  was 
reversed  by  the  circuit  court  &i>d  defendant 
brings  error.    Affirmed. 

Stoner  sued  Bahmann  before  a  Justice  of 
the  peace  for  rent  $37.50,  and  for  damages 
to  premises,  $100,  in  all  $137.50,  and  recovered 
a  Judgment  therefor,  and  for  costs.  On  ap- 
peal to  the  common  pleas,  Bahmann  pleaded 
and  proved  that  before  action  brought  he 
tendered  Stoner  the  amount  due  under  the 


lease,  $38.86,  which  was  refused.  He  also 
set  np  a  oonnteidalm  on  which  he  asked 
judgment  for  $50.  ▲  verdict  was  rendered 
in  favor  of  plalntifl  for  the  exact  amonnt  of 
the  tender,  $38.86.  It  then  being  shown  that 
the  amount  of  $38.85  had  been  paid  In  by 
defendant  to  the  clerk  of  the  court  before 
trial,  it  was  considered  that  the  plalntifl  pay 
all  the  costs  of  the  action,  and  .that  the  clerk 
apply  the  amonnt  deposited  to  the  jpayment 
of  the  costs,  and,  it  appearing  that  the  costs 
exceeded  the  amount  of  the  tender  by  $6.79, 
judgment  was  rendered  in  favor  of  defendant 
against  plaintiff  for  that  amottnt  On  onr 
the  circuit  court  reversed  this  jndgment,  and 
tendered  final  judgment  against  ^*« *■'»■»'■ 
for  the  amount  of  the  verdict  intereBt,  and 
costs. 

Aaron  A.  Ferris,  (or  plaintiff  In  exmt. 
Oeorge  W.  Hengst  for  defendant  in  error. 

PB!R  CDBIAM.  We  see  no  error  In  flie 
jndgment  of  the  circuit  court  reversing  that 
of  the  common  pleas.  If  the  defendant  de- 
sired to  avail  himself  of  his  tender,  he  ahonld 
aave  kept  it  good  by  depositing  the  amonnt 
Tith  the  justice  of  the  peace.  Section  6137, 
Bev.  St,  requires  such  deposit  to  be  made 
where  the  action  is  flist  begun  In  the  com- 
mon pleas.  By  section  6706,  the  provisions 
governing  practice  in  the  conunon  pleaa  whidi 
are  in  their  nature  applicable  to  actions  be- 
fore Justices  of  the  peace,  and  where  no  spe- 
cial provision  is  found,  are  made  applicable 
to  such  actions;  and  no  reason  is  perceived 
why  the  requirements  of  section  5137  shonid 
not  govern  like  actions  first  brought  before 
justices.  They  seem  to  be  in  their  nature 
applicable,  and  no  special  provision  relating 
to  the  subject  is  found  In  the  Justice's  Code. 
Such  has  been  the  practice,  and  ia.  we  think, 
the  understanding  of  the  bench  and  bar 
throughout  the  state.  Bee  Swan's  Treatise 
(17th  Ed.)  p.  861. 

Nor  did  the  circuit  court  err  in  rendering 
final  judgment  The  defendant  was  content 
with  the  Jndgment  of  the  common  pleas,  and 
the  only  question  before  the  reviewing  court 
was  as  to  the  judgment  so  rendered.  The  ques- 
tion was  not  whether  the  trial  had  been  prop- 
erly condocted,  nor  whether  the  verdict  was 
for  the  proper  amount  but  whether  the  jndg- 
ment rendered  upon  the  verdict  was  right 
Judgment  affirmed. 


(»  Ohio  St  479) 

MEGRUB  et  al.  v.  LENNOX 

(Supreme  Ck>urt  of  Ohio.    Jan.  17,  1890.) 

Action  for  Btoce  Killed— Allegation  or  Kbo- 

LIOBNOB — ErKOKEOCS  ADMISSION  OF  EviDBMO. 

Where,  in  an  action  against  receivers  of 
the  property  of  a  railroad  company  to  recover 
for  the  killing  of  stock,  the  only  allegation  of 
negligence  in  the  petition  Is  that  the  defend- 
ants had  neglected  to  maintain  a  fence  snffl- 
cient  to  tarn  stock,  it  is  error  to  admit  evidence 
that  the  stock  got  npon  the  track  through  a 
gate  at  a  farm  crossing  carelessly  left  open. 
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there  being  no  claim  that  the  gate  itself  was 
ont  of  repair;  and  in  anch  case  it  is  also  error 
to  OTerrule  a  motion  to  arrest  the  evidence 
from  the  jury,  interposed  at  the  conclusion  of 
the  plaintiff's  testimony,  where  there  is  no  evi- 
dence bearing  upon  the  negligence  of  the  de- 
fendants except  that  so  erroneously  admitted. 

(Syllabus  by  the  Court.) 

Error  to  clrcalt  court;  Pike  county. 

Action  by  William  Lennox  against  Joseph 
R.  Megrue  and  N.  £].  Matthews,  receivers  of 
the  Ohio  Southern  Railroad  Company.  From, 
a  Judgment  of  the  circuit  court  affirming  a 
Judgment  for  plalntUI,  defendants  bring  er- 
ror.   Reversed. 

W.  B.  Rlcbie  and  W.  H.  Leete,  for  plain- 
tiffs In  error.  F.  B.  Dougherty,  for  defoid- 
ant  in  error. 

SJfKAR,O.J.  The  action  below  was  by  WU- 
11am  Lennox  against  Joseph  R.  Megrue  and 
N.  K.  Matthews,  as  receivers  of  the  Ohio 
Sontbem  Railroad  Company,  to  recover  the 
value  of  two  horses  killed  on  the  line  of  the 
railroad.  In  his  petition  the  plaintiff  char- 
ged that  the  horses  escaped  through  their  tn- 
closnre,  without  fault  or  knowledge  of  the 
plaintiff,  and  Into  an  adjoining  field,  to  a 
point  on  the  farm  of  one  Worthen,  on  the 
railroad,  where  the  defendants  bad  failed  to 
maintain  a  fence  sufficient  to  turn  stock, 
and,  by  reason  of  said  omission  of  the  de- 
fendants to  fence  the  line  of  the  railroad,  the 
horses,  without  any  fault  of  plaintiff,  strayed 
npon  the  line  of  the  railroad,  and  were  run 
against  and  killed  by  a  locomotive  and  cars 
managed  by  defendants'  agents  and  serv- 
ants. No  other  negligence  was  alleged,  nor 
was  any  cause  for  the  killing  of  the  horses 
averred  except  their  straying  npon  the  track 
by  reason  of  the  failure  by  the  receivers  to 
maintain  a  fence  sufficient  to  turn  stock. 
These  allegations  were  denied  by  the  an- 
swer. At  the  trial,  the  plaintiff  offered  testi- 
mony tending  to  show  that  during  the  night 
season  the  horses  got  from  plaintiff's  field. 
Into  which  tliey  had  been  turned  to  pasture, 
and  hito  the  field  of  Worthen,  by  reason  of 
the  bars  between  the  two  fields  having  been 
thrown  down,  and  that  from  the  field  of 
Worthen  they  strayed  upon  the  railroad  track 
through  a  gate  leading  to  a  farm  crossing 
which  had  been  put  In  by  the  company  for 
the  accommodation  of  Worthen,  who  owned 
land  on  both  sides  of  the  railroad.  To  the 
evidence  respecting  the  gate,  and  the  passing 
of  the  horses  through  It,  the  defendants  ob- 
jected and  excepted.  Plaintiff's  evidence 
tended  to  show  that  the  railroad  land  was 
fenced  npon  each  side  of  Its  track,  and  that 
this  fence  was  not  down  at  any  point,  and  no 
claim  was  made  that  the  horses  got  npon  the 
track  save  through  the  gate.  No  testimony 
was  offered  tending  to  show  that  the  gate 
was  ont  of  repair,  nor  that  the  defendants 
were  In  any  way  responsible  for  the  gate  be- 
ing open,  nor  that  they  had  knowledge  that 
it  was  open.  At  the  conclnslon  of  plaintiff's 
testimony,  defendants  moved  to  arrest  the 


case  from  the  Jury,  which  motion  was  over- 
ruled. A  verdict  for  plaintiff  followed,  and, 
a  motion  for  new  trial  being  overruled,  Judg- 
ment was  entered  on  the  verdict,  which  was 
affirmed  by  the  circuit  court  Grounds  of  er- 
ror alleged  are  the  admitting  of  incompe- 
tent evidence,  the  overruling  of  the  motion 
In  arrest,  and  the  overruling  of  the  motion 
for  'a  new  trial. 

Having  In  mind  that  one  of  the  essential 
rules  of  pleading  is  that  the  facts  constitut- 
ing the  cause  of  action  must  be  distinctly 
stated  In  the  petition,  in  order  that  they  may 
be  understood  by  the  party  who  Is  to  answer 
them,  it  is  plain  that  this  rule  is  not  satisfied 
In  the  present  case  by  the  allegation  char- 
ging a  failure  to  maintain  a  fence  sufficient 
to  turn  stock,  unless  It  can  be  shown  that, 
within  the  meaning  of  our  statute,  a  gate  is 
a  part  of  a  fence  In  such  sense  that  there  Is 
placed  upon  the  company  the  duty  of  care 
and  watchfulness  with  respect  to  It  equiva- 
lent to  Its  duty  In  that  regard  concerning  the 
maintenance  of  a  fence.  The  affirmative  of 
this,  we  think,  cannot  be  maintained.  Our 
statute  imposes  upon  railroad  companies  the 
duty  of  fencing  their  lines,  but  it  also  rec- 
ognizes the  right  of  landowners  whose  prem- 
ises adjoin  both  sides  of  a  railroad  to  have  a 
crossing  for  their  accommodation,  where  they 
cannot  be  accommodated  by  a  public  cross- 
ing, and  makes  provision  for  enforcing  this 
right  In  the  nature  of  things,  such  a  cross- 
ing cannot  be  of  use  unless  some  method  of 
getting  through  the  fence  Is  provided,  such 
as  bars  or  a  gate.  When  such  bars  or  gate 
are  constructed,  the  duty- of  keeping  the  same 
closed,  save  when  in  use,  primarily  devolves 
upon  the  landowner,  and  not  upon  the  com- 
pany, and  the  mere  fact  .that  a  gate  Is  found 
open  does  not  Impute  negligence  to  the  com- 
pany. Railroad  Co.  v.  McKee,  43  IlL  119; 
Railroad  Oo.  v.  Magee,  60  111.  629.  These 
considerations  make  It  clear,  we  think,  that  a 
gate  Is  not  a  part  of  a  fence  in  such  sense  as 
that  an  allegation  of  a  failure  to  maintain 
a  fence  Is  the  equivalent  of  an  averment  of 
negligence  in  carelessly  allowing  a  gate  to  re- 
main open;  that  Is,  a  fence  Is  not  ont  of  re- 
pair, nor  can  it  be  so  presumed,  merely  be- 
cause a  gate  Is  carelessly  left  open.  Railroad 
Oo.  V.  McKee,  and  Railroad  Co.  v.  Magee, 
supra.  Issue  was  taken  upon  the  condition 
of  the  fence,  and  none  respecting  the  gate. 
Hence,  the  rule  which  requires  testimony  to 
be  confined  to  matters  In  Issue  was  violated 
by  admission  of  testimony  tending  to  show 
that  the  gate  was  open,  and  that  the  horses 
got  upon  the  track  by  that  means.  It  was, 
therefore,  error  to  overrule  the  defendants' 
objection  to  that  testimony,  as  well  as  error 
to  overrule  the  motion  for  new  trial,  and, 
clearly,  prejudicial  error.  This  conclusion 
would  require  a  reversal  of  the  Judgment. 
But  the  court  also  overruled  the  motion  of 
the  defendants  to  arrest  the  testimony  from 
the  Jury,  interposed  at  the  conclusion  of  the 
plalntUTs  case.    The  gravamen  of  the  action 
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was,  as  we  have  found,  neglect  In  not  keep- 
ing the  fence  In  repair;  and,  the  testimony 
tending  to  show  that  the  gate  waa  carelessly 
left  open  not  tending  In  any  way  to  sustain 
this  charge,  and  there  being  no  testimony  of 
any  kind  tending  to  support  it,  bat,  in  fact, 
an  admission  by  plaintiff  on  the  stand  that 
the  fence  itself  was  In  repair,  the  plaintiff's 
case  wholly  failed  for  want  of  evidence,  -and 
the  motion  should  have  been  sustained.  For 
these  errors,  the  Judgment  below  will  be  re- 
versed, and  Judgment  entered  here  for  plain- 
tiff In  error.    Reversed. 


(5t  Ohio  St.  «8) 

THOMPSON  et  al.   v.   NEMBYEE,   Mayor, 
et  al. 

(Supreme  Court  of  Ohio.    Jan.  24,  1899.) 

CiTT — POWBB  TO  BeLI.  OaS  PlAST. 

Under  snbdiriaion  34,  {  1692,  Rev.  St.,  a 
dty  or  village  has  power  to  sell  its  gas  plant. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hancock  county. 

Suit  by  A.  W.  Thompson  and  Thomas 
Kelly  against  one  Nemeyer,  mayor  of  the 
city  of  Findlay,  and  others.  Prom  a  Judg- 
ment of  the  circuit  court  sustaining  a  Judg- 
ment dismissing  the  petition,  plaintiffs  bring 
error.    Affirmed. 

In  the  year  1886,  the  city  of  Findlay,  by 
proper  action  of  its  council,  determined  to 
establish  and  erect  a  natural  gas  plant,  for 
the  purpose  of  supplying  the  city,  and  the 
citizens  thereof,  with  natural  gas,  for  public 
and  private  use  and  consumption;  and  such 
a  gas  plant  was  properly  established,  and 
a  board  of  gas  trustees  appointed,  and  after- 
wards elected,  as  authorized  by  law;  and 
welU  for  natural  gas  were  drilled,  pipes  laid, 
and  natural  gas  furnished  and  supplied  to 
the  city  for  public  lighting,  and  to  the  citi- 
zens for  public  and  private  use  and  con- 
sumption. And  this  gas  plant  was  continued 
and  operated,  with  considerable  profit  at 
times,  until  the  latter  part  of  the  yea^r  1898, 
when  the  city  council,  with  the  approval  of 
the  board  of  improvements  and  board  of 
gas  trustees,  entered  Into  a  contract  to  sell 
the  gas  plant,  together  with  a  franchise  to 
use  the  streets,  alleys,  and  public  grounds 
of  the  city  by  the  purchaser,  for  the  purpose 
of  continuing  and  carrying  on  the  business 
of  supplying  natural  gas  to  the  city  and  Its 
citizens,  the  same  as  had  been  previously 
done  by  the  city  Itself.  Thereupon  A.  W. 
Thompson  and  Thomas  Kelly,  citizens  and 
taxpayers,  requested  the  city  solicitor  to 
apply  to  the  proper  court  for  an  Injunction  to 
restrain  the  city  from  so  selling  and  dispos- 
ing of  its  gas  plant.  The  city  solicitor  re- 
fused to  commence  such  action,  and  there- 
upon Mr.  Thompson  and  Mr.  Kelly,  on  be- 
half of  the  city  of  Findlay,  commenced  this 
action  against  the  mayor  and  the  city  coun- 
cil, naming  them  individually,  to  restrain  the 
execution  of  said  contract    The  defendants 


demurred  to  the  petition,  and  the  court  of 
common  pleas  sustained  the  demurrer  and 
dismissed  the  petition.  The  cause  waa  ap- 
pealed to  the  circuit  court,  and  that  court 
also  sustained  the  demurrer  and  dismissed 
the  petition.  Thereupon  a  petition  in  error 
was  filed  in  this  court«  seeking  to  reverse 
the  Judgments  of  the  courts  below. 

George  H.  Phelps,  for  pUUntlffs  in  error. 
Marion  G.  Foster,  City  SoL,  and  Ross  &  Kin- 
der, for  defendants  In  error. 

PER  CURIAM.  By  subdivision  34,  S  1692. 
Rev.  St,  cities  and  villages  are  granted  the 
I)ower  "to  acquire  by  purchase  or  otherwise 
and  hold  real  estate,  or  any  Interest  therein, 
and  other  property  for  the  use  of  the  cor- 
poration, and  to  sell  or  lease  the  same."  The 
city  having  acquired  the  property  known  as 
the  "Gas  Plant,"  and  held  the  same  for  over 
12  years,  for  some  reason  satisfactory  to  the 
officers  of  the  city,  concluded  to  sell  and  dis- 
pose of  the  same  for  a  price  agreed  upon  be- 
tween the  contracting  parties.  This  was  not 
In  the  nature  of  a  speculation,  but  was  dis- 
posing of  property  which  the  city  did  not 
desire  to  longer  hold  or  use,  and  the  statute 
Just  quoted  clearly  gives  the  city  the  power 
to  make  such  sale  whenever,  in  the  Judg- 
ment of  the  officers  of  the  city,  it  becomes 
for  the  best  interests  of  such  city.  The  peti- 
tion does  not  claim  that  there  was  any  fraud 
or  Improper  motive  in  the  proceedings  to  sell 
the  gas  idant,  but  everything  was  In  good 
faith,  and,  in  the  Judgment  of  Oie  officers  of 
the  city,  for  the  best  Interests  of  the  munici- 
pality. It  is  therefore  clear  that  the  city  has 
the  right  and  power  to  make  such  sale,  and 
that  the  Judgments  of  the  courts  below  In 
sustaining  the  demurrer  and  dismissing  tba 
petition  were  right    Judgment  affirmed. 


(5S  Ohio  St.  44S) 

KERB  V.  CITY  OP  BELLEFONTAINB 
et  al. 

(Supreme  Court  of  Ohio.     Jan.  17,   1899.) 

MONIOIPAL    Ck>BPOIlATION8  —  PORCBASB   OB    BbBC- 

TioN  OF  Gas  Wokes— Fowebb  and  Dotibs  op 

Trustees  op  Oas  Works— Fdnds  Accrued  pboh 
Operation  op  Sdoh  Works— Pleadisos. 

1.  An  averment  in  a  petition  that  an  account 
for  articles  sold,  which  are  the  subject  of  the 
action,  was  presented  to  the  defendants,  and 
by  them  admitted  to  be  correct  should,  on  mo- 
tion, be  striclien  from  the  petition,  in  obedi- 
ence to  the  rule  that  evidence  should  not  be 
pleaded. 

2.  Tlie  provisions  of  section  2486  et  seq..  Rev. 
St.,  reiatmg  to  the  erection  or  purchase  and 
management  of  gas  works  by  municipalities, 
do  not  vest  in  the  trnstees  of  such  works  an- 
thority  to  charge  the  municipality  with  a  gen- 
eral liability  on  account  of  machinery  or  appii- 
ances  purchased  by  them  for  such  works. 

3.  By  the  provisions  of  section  2488,  Rev. 
St.,  money  derived  from  the  operation  of  such 
works  under  the  management  of  trustees  con- 
stitutes a  distinct  fund,  which  they  have  au- 
thority to  control  independently  of  the  connciL 

4.  A  petition  alleging  a  sale  and  delivery  by 
plaintiff  to  such  trustees  of  machinery  and  ap- 
pliances for  the  use  oi  such  works,  and  the  non- 
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payment  of  the  pnrchase  price  therefor,  though 
not  alleging  facts  sufficient  to  entitle  him  to  re- 
cover a  judgment  at  law  against  the  munici- 
pality, does  allege  a  cause  of  action  for  the 
equitable  appropriation  of  so  much  of  the  funds 
which  have  accrued  or  may  accrue  from  the 
operation  of  the  works  as  may  be  necessary  to 
■atisfy  his  just  demand. 

(Syllabus  by  the  Court.) 

Error  to  drcnlt  court,  Logan  county. 

Action  by  one  Kerr  against  the  dty  of 
Bellefontalne  and  others.  Judgment  for  de- 
fendants was  affirmed  by  the  circnlt  court, 
and  plaintiff  brings  error.    Reversed. 

The  plaintiff's  action  In  the  common  pleas 
court  was  against  the  city  of  Bellefontalne 
and  the  trustees  of  Its  gas  works.  His  peti- 
tion Is  as  follows: 

"(1)  On  and  for  more  than  ten  years  next 
prior  to  the  12th  day  of  June,  1882,  the  de- 
fendant the  village  of  Bellefontalne,  which 
since  the  commencement  of  this  suit  has 
been  advanced  to  the  grade  of  a  city,  and 
Is  now  the  city  of  Bellefontalne,  was,  and 
It  still  Is,  the  owner  of  gas  works  erected 
by  said  the  village  of  Bellefontalne  under 
the  provisions  of  section  2486  of  the  Revised 
Statutes  of  Ohio,  which  gas  works  have  dur- 
ing all  said  time,  and  down  to  the  present 
date,  been  managed,  conducted,  and  controlled 
by  a  board  of  trustees,  as  provided  in  sections 
2487-2489  of  the  Revised  Statutes  of  Oblo; 
and  at  the  date  of  the  commencement  of 
this  suit  Sidney  Nichols,  Joseph  V.  Hunter, 
George  W.  Bartholomew,  William  Lane,  and 
John  Gauss  were  the  duly  elected  and  qual- 
ified and  acting  trustees  of  said  gas  works. 

"(2)  On  or  about  the  day  of  June, 

1892,  the  said  gas  trustees  of  Bellefontalne, 
for  the  defendant  the  village  of  Bellefon- 
talne, purchased  from  one  Joseph  Asklns,  who 
then  delivered  the  same,  certain  purifying 
boxes  for  use  in  the  gas  works  of  Bellefon- 
talne, which  were  of  the  value  of  ^.040,  one- 
half  of  which  value  and  price,  to  wit,  $520, 
and  one-half  of  the  freight  charge  thereon, 
to  wit,  ?7.80,  to  wit,  a  total  sum  of  ?527.80, 
the  said  defendant  the  village  of  Bellefontalne, 
by  Its  said  gas  trustees,  then  and  there  agreed 
to  pay  to  said  Askins. 

"(3)  On  or  about  the  2d  day  of  June,  1892, 
the  said  defendant  the  village  of  Bellefontaine, 
through  its  said  gas  trustees,  by  contract  In 
writing,  purchased  from  said  Joseph  Askina 
one  condenser,  valve,  10-inch  pipe,  and  con- 
nections, which  the  said  Asklns  then  delivered, 
and,  at  the  request  of  said  gas  trustees,  put 
In  place  in  the  gas  works  of  said  village,  for 
which  the  said  defendant  the  village  of  Belle- 
fontaine, by  and  through  its  said  trustees  of 
gas  works,  then  and  there  agreed  to  pay  said 
Askins  the  sum  of  $1,507. 

"(4)  On  said  2d  day  of  June,  1892,  the  de- 
fendant the  village  of  Bellefontalne,  through' 
and  by  its  agents,  the  said  trustees  of  gas 
works,  purchased  from  said  Joseph  Askins, 
and  employed  him  to  place  in  position  in 
said  gas  works  of  Bellefontalne,  the  following 
goods  and  material,  which,  with  the  skill  and 
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labor  of  placing  the  same  in  position,  were 
of  the  following  values,  to  wit:  4  10-incb 
valves,  at  $35.00  each,  |140;  3  10-inch  tees, 
at  $16.80,  $50.40;  6  10-incb  eUs,  at  $10.00,  $60; 
15  10-inch  screw  flanges,  at  $2.72,  $40.80; 
204  %  bolts,  at  $.06  each,  $10.20;  18  10-inch 
threads,  at  $1.50,  $27  (erroneously  carried  in- 
to account  hereinafter  mentioned  as  $37); 
6  10-inch  cuts,  at  $1.25,  $7.60.  The  said  Jo- 
seph Askins  then  and  there  delivered  all  sold 
goods  and  material,  and  placed  the  same,  and 
the  said  defendant  the  village  of  Bellefon- 
talne, by  Its  said  trustees  of  gas  works,  then 
and  there  agreed  to  pay  him  said  sum  of 
$345.90,  the  aggregate  thereof,  for  the  same. 

"(5)  On  or  about  the  2d  day  of  June,  1892, 
the  said  defendant  the  village  of  Bellefon- 
talne, by  Its  said  trustees  of  gaa  works,  em- 
ployed the  said  Joseph  Asklns  to,  and  he  then 
and  there  did,  furnish,  and  set,  and  adjust 
a  new  meter,  which  was  of  the  value  of  $25, 
which  the  said  defendant  the  village  of  Belle- 
fontaine, by  its  said  trustees  of  gas  works, 
then  and  there  promised  and  agreed  to  pay 
to  said  Askins. 

"(6)  On  or  about  the  2d  day  of  June,  1892, 
the  said  defendant  the  village  of  Bellefon- 
talne, by  its  said  trustees  of  gas  works,  em- 
ployed the  said  Joseph  Askins  to  furnish  the 
means  and  materials,  including  a  10-inch  out- 
let, and  to  furnish  the  skill  and  labor,  1b 
connecting  the  governor  with  the  mains  of 
said  gas  works,  all  of  which  the  said  Asklns 
then  and  there  did,  and  the  same  was  of  the 
value  of  $50,  and  the  said  defendant  the 
village  of  Bellefontaine,  by  its  said  trustees 
of  gas  works,  then  and  there  agreed  to  pay* 
the  same  to  said  Asklns. 

"(7)  On  the  5th  day  of  July,  1892,  the  de- 
fendant the  village  of  Bellefontaine,  by  its 
said  trustees  of  gas  works,  purchased  from 
said  Joseph  Askins,  who  then  delivered  to 
said  defendant  the  village  of  Bellefontaine, 
for  use  In  said  gas  works,  the  following  ma- 
terials, which  were  of  the  values  following, 
to  wit:  21  »/ii  ft  10-lnch  pipe,  at  $4.75,  less 
65  per  cent.,  $35.61;  and  64  %  ft  10-lnch  pipe, 
at  $4.75,  lesB  65  per  cent,  $106.96;  and  the 
said  defendant  the  village  of  Bellefontaine, 
by  its  said  trustees  of  gas  works,  then  and 
there  promised  and  agreed  to  pay  said  sums 
for  the  same  to  the  said  Askins. 

"(8)  On  or  about  the  23d  day  of  August, 
1892,  said  Joseph  Asklns  rendered  an  account 
to  said  defendant  the  village  of  Bellefontaine, 
by  delivering  the  same  to  said  trustees  of 
the  gas  works,  of  all  of  the  foregoing  items  of 
materials  and  labor,  which  were  then  and 
there  computed  to  amount  to  $2,598.27,  but 
by  correction  of  the  extending  thereof  Is  In 
fact  $2,588.27.  Q>py  of  said  account  Is  hereto 
attached,  marked  'Exhibit  A.' 

"(9)  On  the  23d  day  of  August  1892,  the 
said  account  above  mentioned,  copy  of  which 
Is  hereto  attached,  marked  'Exhibit  A,'  was 
duly  rendered  to  the  defendant  the  village 
of  Bellefontaine,  and  to  said  trustees  of  gas 
works,  and  the  same  was  then  and  there 
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setQed  and  agreed  to,  and  the  same  then  and 
there  became  an  account  stated  between  said 
Joseph  Askins  and  the  said  defendant  the 
Tillage  of  Bellefontalne,  now  said  city  of 
Bellefontalne;  and  it  was  then  and  there 
settled,  agreed,  and  determined  that  the  sum 
of  ^,596.27  was  then  due  to  said  Askins 
from  the  defendant,  the  village  of  Bellefon- 
talne, and  the  same  then  and  there  and 
thereby  became,  an  account  stated. 

"(10)  Plaintiff,  as  a  farther  canse  of  ac- 
tlon,  says  that  about  the  Ist  of  November, 
1S92,  by  contract  in  writing,  the  defendant 
the  village  of  Bellefontalne,  through  its  said 
tmstees  of  gas  works,  employed  the  said 
Joseph  Askins  to  furnish  for  and  place  In 
said  gas  works  of  Bellefontalne  one  gas  gen- 
erator for  the  sum  and  price  of  |600,  which 
was  then  and  there  done  and  performed  by 
said  Joseph  Askins. 

"(11)  Plaintiff  says  that  all  said  materials, 
skill,  and  labor  were  so  furnished  and  per- 
formed by  said  Joseph  Askins  to  and  for 
said  defendant  the  village  of  Bellefontalne 
under  contract  with  said  trustees  of  gas 
works,  for  the  use  and  maintenance  of  said 
gas  works,  and  the  same  have  all  been  had 
and  used  by  said  defendant  the  village  of 
Bellefontalne  ever  since  said  dates,  respec- 
tively, and  no  part  of  said  aggregate  sum  of 
^,06&27  has  ever  been  paid  except  as  here- 
inafter stated. 

"(13)  Before  the  commencement  of  this 
sut^  to  wit,  on  the  6th  day  of  August,  1893, 
said  Joseph  Askins,  for  value  received,  sold 
and  assigned  to  plaintiff,  in  writing,  all  his 
'said  claims  hereinabove  set  oot  against  the 
defendant  the  village  of  Bellefontalne,  now 
said  city  of  Bellefontalne,  and  the  same  is 
now  the  property  of  said  plaintiff,  except 
that  the  same  was  assigned  subject  to  the 
payment  by  plaintiff  out  of  the  same  to  the 
Buchanan  Bridge  Company  of  |60,  to  George 
W.  Emerson  of  ?20,  to  Howenstlne  &  Huston 
of  flCX),  and  such  other  and  further  sdm  to 
Howenstlne  &  Huston  as  would  be  their  rea- 
sonable charges  and  fees  for  collecting  said 
daim. 

"(14)  Upon  said  Indebtedness  the  said  de- 
fendant the  village  of  Bellefontalne  paid  to 
said  Joseph  Askins  upon  the  items  for  puri- 
fying boxes  set  out  in  the  second  paragraph 
of  this  pleading  the  sum  of  |460,  and  further 
paid  upon  said  whole  claim:  July  1,  1892, 
or  July  5,  |200;  July  22,  or  July  6,  ^300; 
July  22,  1892,  $24.76;  Aug.  26,  1892,  to  Bu- 
chanan Bridge  Co.,  |25;  Oct.  26,  1892,  to 
Hackenger,  on  order,  f4;  Oct  26.  1892,  to 
Earhart,  on  order,  $6;  Dec.  1,  1892,  to  Bu- 
chanan Bridge  Co.,  $35;  May  8,  1894,  to  B. 
M.  Allen,  $100;  June  5,  1894,  to  Hamilton, 
$86.93,— total,  $1,431.68.  Said  Items  of  $25 
and  $35  paid  to  the  Buchanan  Bridge  (3o., 
aggregating  $00,  constitute  the  amount  of 
$60  reserved  in  said  assignment  for  the  ben- 
efit of  said  the  Buchanan  Bridge  Co.  The 
gross  amount  of  said  claim  of  plaintiff 
against  the  defendant  the  village  of  Belle- 


fontalne, now  the  city  of  Bellefontalne,  is 
$3,088.27,  upon  which  has  been  paid  said  ag- 
gregate sum  of  $1,431.68,  and  no  other  or 
further  payment  has  been  made  thereon, 
and  there  is  due  and  remaining  nnpaid  to 
this  plaintiff,  which  he  claims  from  the  de- 
fendant the  Tillage  of  Bellefontalne,  now  the 
city  of  Bellefontalne,  the  sum  of  $1,656.59, 
which  plaintiff  claims,  with  interest  on  $1,- 
156.59  thereof  from  August  23,  1892,  and  on 
$600  thereof  from  November  1,  1892,  and  for 
the  same  he  asks  Judgment  against  said  de- 
fendant the  village  Of  Bellefontalne,  now 
said  city  of  Bellefontalne." 

A  motion  by  the.  city  to  strike  from  the  pe- 
tition the  averment  numbered  9  was  sus- 
tained. Thereafter  a  general  demurrer  was 
Interposed  by  the  dty,  and  sustained  by  the 
court,  and  the  petition  was  dismissed.  Xb 
the  rulings  on  the  motion  and  the  demurrer, 
plaintiff  excepted.  The  circuit  court  afOrm- 
ed  the  judgment  of  the  court  of  common 
pleas,  l^e  reversal  of  both  Judgments  Is 
sought  here  for  alleged  errors  In  anstalnlng 
the  motion  and  the;  demurrer. 

Howenstlne,  Huston  &  Miller,  for  ^alntlff 
in  error.  West  &  West  and  William  W. 
Riddle,  for  defendants  in  error. 

SHATJOK,  J.  (after  stating  the  fkcts). 
The  provisions  of  the  Code  afford  no  reason 
for  the  numbering  of  the  several  averments 
of  the  i)etition  which  relate  to  the  same 
cause  of  action.  Whether  there  axe  differ- 
ent causes  of  action  which  shonld  have  been 
separately  stated  and  numbered,  we  need 
not  consider,  no  motion  to  require  it  having 
been  made.  The  common  pleas  court  did 
not  err  in  sustaining  the  motion  to  strike 
from  the  petition  the  averment  numbered  9. 
The  admission  of  the  defendants  that  the  ac- 
count presented  to  them  of  the  articles  sold 
and  delivered  was  correct  did  not  foreclose 
inquiry  as  to  its  correctness,  The  remaining 
averments  of  the  petition  fully  tender  the 
issues  upon  which  the  plaintiff's  right  to  re- 
cover for  the  several  Items  of  his  claim 
would  be  determined.  The  admission  al- 
leged was,  at  most,  but  part  of  the  evidence 
by  which  the  plaintiff  would  maintain  the  is- 
sues on  his  part,  and  the  averment  is  within 
the  rule  that  evidence  should  not  be  pleaded. 

The  demurrer  calls  in  question  the  author- 
ity of  the  trustees  of  the  gas  works  to  make 
valid  contracts  for  machinery,  appliances,  and 
supplies  deemed  necessary  to  the  operation 
of  the  work.  Their  authority,  as  well  as 
that  of  the  municipal  council,  over  the  8ul>- 
Ject-matter,  is  found  In  chapter  8,  div.  8,  and 
title  12,  of  the  Revised  Statutes.  Section 
2486  provides  that  the  council  of  any  city  or 
village  shall  have  power  to  erect  gas  works, 
or  to  purchase  such  works  already  erected. 
Section  2487  provides  that,  when  such  woi^s 
have  been  purchased,  erected,  or  authorised, 
the  city  council  "shall  create  and  appoint  • 
boai-d  of  trustees,    *    •   *    which  shall  con- 
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struct  aald  Works  according  to  plans  and 
specifications  to  be  famished  by  the  conncU 
and  shall  manage  such  works  when  they  shall 
have  been  constmcted  or  purchased."  Sec- 
tion 2488,  which  defines  the  powers  and  dn- 
ties  of  the  trustees  with  more  particularity, 
provides  that  "the  board  may  construct  gas 
works,  ertend  gas  pipes,  manufacture  and 
sell  gas  and  coke,  collect  gas  bills  and  other 
moneys,  due  for  gas,  coke  or  other  material 
sold  by  It;  •  •  •  and  to  carry  into  effect 
the  provisions  of .  this  section  said  trustees 
may  also  purchase  material,  employ  laborers, 
appoint  officers,  purchase  or  lease  the  neces- 
sary real  estate  and  erect  buildings  thereon; 
*  •  *  and  all  money  collected  for  gas 
works  purposes  shall  be  deposited  weekly,  by 
the  collectors  thereof,  with  the  treasurer  of 
the  corporatton;  •  •  •  and  all  money  so 
deposited  shall  be  kept  as  a  separate  and  dis- 
tinct fund,  subject  to  the  order  of  the  board; 
and  all  moneys  levied  or  assessed  by  the  cor- 
poration for  the  purpose  of  paying  for  public 
lighting  shall  be  by  the  conncU  paid  and 
turned  over  to  such  trustees  and  be  by  them 
disbursed  the  same  as  If  it  bad  been  received 
from  private  individuals.  •  »  •"  These 
sections  are  found  In  the  same  chapter  of  the 
Revised  Statutes,  and  they  relate  to  the  same 
subject-matter.  They  should  be  construed  to- 
gether, so  that,  if  It  Is  possible,  apparently 
repugnant  provisions  may  be  brought  Into 
harmony.  Beading  the  sections  with  that  ob- 
ject in  view,  It  appears  to  be  qnite  clear  that 
the  authority  to  contract  which  was  confer- 
red upon  the  trustees  by  section  2489  is  not 
in  conflict  with,  but  in  subordination  to,  the 
authority  for  that  purpose  which  section  2488 
confers  upon  the  council.  The  trustees  are 
not  vested  with  authority  to  levy  taxes  or  as- 
sessments upon  the  property  of  the  citizens 
of  the  municipality,  nor  to  accomplish  that 
purpose  Indirectly  by  the  creation  of  general 
obligations  against  it  Their  authority  to 
erect  works  is  limited  to  cases  where  It  may 
be  accomplished  by  the  nse  of  funds  raised 
by  the  council,  and  authorized  to  be  devoted 
to  that  purpose,  as  contemplated  by  section 
2487,  or  those  funds  which  are  realized  from 
the  operation  of  gas  works  under  section 
3489.  This  limitation  upon  the  authority  of 
the  trustees  Is  clearly  Indicated  by  the  pro- 
vision that  "the  council  •  »  •  shall  have 
power,  whenever  it  may  be  deemed  expedient 
and  for  the  public  good,  to  erect  gas  works 
at  the  expense  of  the  corporation,"  etc.  But, 
while  the  trustees  are  denied  the  power  to 
erect  the  gas  works  "at  the  expense  of  the 
corporation,"  the  terms  of  section  24(^  vest 
them  with  the  absolute  control  of  the  moneys 
arislog  from  the  operation  of  the  works, 
without  any  revisory  authority  in  the  council. 
It  is  for  this  purpose  that  moneys  so  arising 
are  required  to  be  kept  as  a  distinct  fund. 
There  is  no  limitation  or  restriction  to  the 
provision  that  said  fund  "shall  be  subject  to 
the  control  of  the  board,"  nor  Is  there  any 
other  provision  of  the  statute  inconsistent 


with  the  genera]  terms  in  which  the  control 
of  the  fund  so  arising  from  the  operation  of 
the  gas  works  Is  vested  in  the  trustees.  It 
follows  that,  while  the  trustees  are  without 
authority  to  enter  into  a  contract  effectual  to 
create  a  general  liability  of  the  municipality, 
they  have  power  to  contract  vrith  reference 
to  that  particular  fund  for  the  purchase  of 
such  machinery,  material,  and  supplies  as 
may  be  necessary  to  the  operation  of  the 
works. 

Nor  are  the  trustees,  In  the  exercise  of  this 
authority,  restricted  by  the  provisions  of  sec- 
tion 2702  of  the  Revised  Statutes  that  "no 
contract,  agreement  or  other  obligation.  In- 
volving  the  expenditure  of  money  shall  be 
entered  into,  nor  shall  any  ordinance,  resolu- 
tion or  order  for  the  appropriation  or  expendi- 
ture of  money  be  passed  by  the  city  council 
or  by  any  board  or  officer  of  a  municipal 
corporation,  unless  the  auditor  of  the  corpo- 
ration, and  If  there  is  no  auditor,  the  clerk 
thereof,  shall  first  certify  that  the  money  re- 
quired for  the  contract,  agreement  or  other 
obligation,  or  to  pay  the  appropriation  or  ex- 
penditure, is  in  the  treasury  to  the  credit 
of  the  fund  from  which  It  Is  to  be  drawn, 
and  not  appropriated  for  any  other  pur- 
pose. •  •  *"  Not  only  was  this  require- 
ment  of  the  statute  designed  to  place  a  re- 
striction upon  the  increase  of  municipal  in- 
debtedness, bnt  its  terms  are  inapplicable  to 
a  contract  ot  this  character.  The  require- 
ment is  that  the  certificate  must  show  that 
the  money  required  for  the  contract  is  in  the 
treasury  to  the  credit  of  the  fund,  and  not  ap- 
propriated for  any  other  purpose.  The  fund 
from  which  the  plaintiff  Is  entitled  to  satisfac- 
tion of  his  demand  is  not  raised  by  taxation. 
It  Is  derived  from  the  operation  of  the  gas 
works,  and  made  subject  to  the  order  of  the 
Iraard,  whose  authority  Is  so  limited  that  they 
can  make  valid  contracts  only  for  appliances 
and  supplies  for  the  gas  works  to  which  the 
fund  is  devoted.  The  fund  can  be  appropriat- 
ed to  no  other  purpose,  and  the  trustees  can 
contract  for  no  other  purpose.  It  follows 
that,  although  the  petition  does  not  allege 
facts  which  show  the  general  legal  liability 
of  the  city.  It  does  state  a  cause  ot  action  in 
equity  for  the  appropriation  of  so  much  o( 
the  fund  which  has  accrued  or  may  accrue 
from  the  operation  of  the  gas  works  as  may 
be  necessary  to  satisfy  the  plaintiff's  demand. 
Judgment  of  the  common  pleas  and  circuit 
courts  reversed. 


(S9  OUo  St  4>u 
STATE  V.  POHLMEYER.  , 
(Supreme  Court  of  Ohio.    Jan.  24,  1899.) 
Ehbszzlrmext— Indictmbkt— AoeKt  or  Forbism 

OOKPORATIOM— DeFBNBBS. 

On  the  trial  of  an  Indictment  for  the  em- 
bezzlement Of  moneys  coming  into  the  posses- 
sion Of  the  defendant  as  the  agent  of  a  foreign 
corporation,  it  is  not  a  defense  that  the  corpo- 
ration had  failed  to  file  with  the  secretary  of 
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Btate  the  atatement  required  by  aectloni  148e 
and  148d  of  the  Rerised  Statutes. 
(Syliabw  tar  the  Court) 

ExceptlooB  from   court  of  common  pleaa, 
Hamilton  county. 

At  the  January  term,  1898,  one  3.  Pohl- 
meyer  was  placed  upon  trial  on  an  indictment 
charging  that,  as  an  employe,  to  wit,  the 
agent,  of  the  W.  L.  Douglas  Shoe  Company, 
he,  the  said  Pohlmeyer,  did  unlawfully  and 
fraudulently  embezzle  and  convert  to  his  own 
ase,  without  the  assent  of  his  said  employer, 
the  sum  of  |287,  which  had  come  into  his 
possession  and  care  by  Tirtne  of  bis  said 
employment  The  state  ottered  evidence 
tending  to  show  that  Pohlmeyer  was  employ- 
ed, on  August  11,  1886,  In  Hamilton  county, 
as  the  agent  for  the  W.  L.  Douglas  Shoe 
Company,  a  corporation  organized  under  the 
laws  of  Massachusetts,  doing  business  as  a 
corporation,  with  its  principal  office  at  Brook- 
ton,  Mass.,  and  further  tending  to  show  that, 
about  the  time  alleged  in  the  Indictment,  the 
sum  of  money  charged,  being  the  property 
of  said  company,  came  into  the  possession  of 
Pohlmeyer  as  such  agent,  and  that  he  em- 
bezzled and  converted  the  same  to  bis  own 
use,  without  the  consent  of  bis  employer. 
Thereupon  the  defendant  called  as  a  witness 
Charles  Kinney,  the  secretary  of  state  of 
Ohio,  who  testified  that,  as  such  officer,  he 
is  the  custodian  of  the  records,  papers,  and 
certificates  of  foreign  corporations  filed  In  the 
state  of  Ohio,  Is  personally  familiar  with  such 
records,  papers,  and  certificates;  that  he  has 
carefully  examined  them,  and  finds,  from 
such  examination,  that  the  W.  L.  Douglas 
Shoe  Company  has  not  filed  with  the  secre- 
tary of  state  the  certificate  required  under 
section  148c  and  section  3268-5,  and  that  said 
company  has  filed  no  paper  or  papers,  cer- 
tificate, or  statement  whatever,  with  the  sec- 
retary of  state,  since  the  passage  of  the  act 
To  this  testimony  the  prosecuting  attorney 
Objected.  His  objection  was  overruled,  and 
to  that  ruling  he  took  an  exception.  The  de- 
fendant thereupon  rested  bis  case.  The  court 
thereupon  Instructed  the  jury  that,  in  view 
of  this  evidence,  the  accused  was  not,  and 
could  not  be,  the  agent  of  the  W.  Lk  Douglas 
Shoe  ComiMmy,  and  there  could  be  no  convic- 
tion under  the  Indictment,  and  further  in- 
structed the  jury  to  return  a  verdict  for  the 
defendant,  to  which  instruction  the  prosecut- 
ing attorney  excepted.    Exceptions  sustained. 

John  C.  Schwartz,  Pros.  Atty.,  and  Thomas 
H.  Darby,  Asst  Pros.  Atty.,  for  the  State. 
H.  M.  Rulison,  Jr.,  for  defendant 

PER  CURIAM.  It  is  required  by  sectloni 
148c  and  148d  of  the  Revised  Statutes  (the 
latter  section  being  referred  to  in  the  record 
as  "section  3268-5")  that  every  foreign  cor- 
poration incoriporatedfor  the  purpose  of  profit, 
before  it  proceeds  to  do  any  business  in  this 
state,  shall  make  and  file  with  the  secretary 
of  state  a  statement,  in  such  form  as  the  sec- 


retary of  state  may  prescribe,  abowlng  the 
number  of  shares  of  authorized  capital  stock 
of  the  company,  the  par  value  Of  each  sliare, 
and  other  facts  affecting  its  organization  and 
solvency,  and  the  proportion  of  its  stock  which 
is  represented  by  property  owned  and  used 
in  Ohio.  The  sections  deariy  disclose  the 
purpose  of  the  general  assembly  that  foreign 
corporations  shall  be  put  upon  the  same  foot- 
ing with  domestic  corporations  with  respect 
to  fiscal  burdens,  to  the  business  which  they 
may  carry  on  in  the  state,  and  to  service  of 
judicial  process  within  the  state.  They  do 
not  disclose  a  purpose  on  the  part  of  the 
general  assembly  to  make  booty  of  the  prop- 
erty of  a  corporation  which  does  not  comply 
with  the  provisions  of  the  act  Under  the 
statute  defining  embezzlement  (section  6842) 
the  offense  consists  In  converting  to  one's  own 
use  "anything  of  value  which  comes  Into  his 
possession  by  vlrtne  of  his  employmsit  ■• 
•  •  •  agent,  •  •  •  servant  or  employ*." 
The  statutory  definition  of  the  offense  re- 
gards the  actual  relation  of  the  agent,  serv- 
ant, or  employe,  and  not  the  legality  of  the 
mode  In  which  it  was  created,  nor  the  extent 
of  the  authority  conferred.  And  the  rule  that 
one  who  receives  money,  or  any  other  tbing 
of  value.  In  the  assymed  exercise  of  authority 
as  agent  for  another.  Is  estopped  thereafter 
to  deny  such  authority,  applies  In  criminal 
prosecutions,  as  well  as  In  dvH  actions.  2 
BlBh.  New  Cr.  Law,  1 364;  State  v.  Spaolding, 
21  Kan.  1;  State  v.  Tumey,  81  Ind.  660; 
State  V.  O'Brien,  »4  Term.  79,  28  S.  W.  311; 
People  V.  Hawkins,  106  Mich.  470,  84  M.  W. 
786b    Exceptions  sustained. 


an  m.  tm 

STOPP  r.  WILT  et  aL 
(Supreme  Court  of  UUnois.    Feb.  17,  1899.) 

CONDEM  NATION— DlMAOia — RiOHT  OF   HORTOAaOB 
AND  MORTOAOEB— UeLBASB  OF  UOBTOAOB. 

1.  A  mortgagee  of  premises  part  of  which  are 
condemned,  so  as  to  require  reconstruction  of 
the  atable  thereon  and  an  expenditare  of  mote 
than  the  amount  of  damages  awarded  to  re- 
store the  property  to  as  valuable  condition  aa 
before,  cannot  complain  that  the  court  directs 
payment  of  the  damages  to  the  mortgagor, 
where  he  is  required  to  restore  the  premiaea 
to  their  former  value. 

2.  No  release  of  mortgage  on  land  condemned 
Is  necessary  where  the  mortgagee  ia  a  party 
to  the  condemnation  proceedinga. 

Appeal  from  appellate  court.  First  district 
Bill  by  the  Northwestern  Elevated  RaOroad 
Company  against  Charles  T.  Wilt,  Jr.,  and 
Edward  J.  Stopp,  to  determine  the  respective 
rights  of  the  defendants  to  a  fund.  From  a 
judgment  of  the  appellate  court  affirming  a 
judgment  for  Wilt  (76  IlL  App.  531),  Stopp 
appeals.    Affirmed. 

Edw.  U.  Fli^mann,  for  appeUanl  Jndaoo 
F.  Going,  for  appellee  Charles  T.  Wilt,  Jr. 
L.  W.  Perce^  for  appellee  NortbwMleiB  JBL 
R.  (3o. 
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WILKIN,  J.  This  is  a  Wll  In  equity,  be- 
gun In  the  superior  court  of  Cook  county 
by  the  Northwestern  Elevated  Ballroad  Com- 
pany, against  Edward  J.  Stopp  and  Charles 
T.  Wilt,  Jr.,  In  the  nature  of  a  bill  of  Inter- 
pleader, to  determine  the  respective  rights 
of  the  defendants  In  and  to  the  sum  of  $2,- 
000,  to  be  paid  by  complainant  In  response 
to  a  Judgment  rendered  by  the  superior  court 
of  Cook  county  in  an  action  by  complainant 
to  condemn  a  port  of  lots  20  and  23  in  block 
8  of  Johnson,.  Roberts  &  Storr's  addition  to 
Chicago.  The  defendants  appeared,  and 
waived  formal  {deadings,  and  submitted  the 
case  to  the  court  on  a  stipulation  as  to  the 
facts. 

The  facts  involved  in  the  contention  of  the 
respectdve  parties  may  be  briefly  stated,  as 
follows:  On  December  24,  1895,  the  North- 
western Elevated  Ballroad  Company  filed  a 
petition  against  appellant,  Edward  J.  Stopp, 
in  the  superior  court  of  Cook  county,  to  con- 
demn a  part  of  the  above-described  proper- 
ty, together  with  the  improvements  thereon. 
This  property  stood  at  the  time  in  the  name 
of,  and  was  owned  by,  appellant  On  March 
80, 1886,  he  entered  into  a  written  agreement 
for  the  sale  of  this  entire  property  to  Charles 
T.  Wilt,  Jr.,  for  a  consideration  of  $12,000, 
providing  for  a  certain  cash  payment,  and 
the  balance  of  $8,000  to  be  secured  by  a 
mortgage  on  the  property  by  Wilt  to  Stopp. 
On  April  8,  1886,  appellant,  Edward  J.  Stopp, 
and  his  wife,  in  pursuance  of  the  contract  of 
March  30,  1896,  executed  a  conveyance  of 
the  property  to  Wilt,  who,  in  turn,  made  cer- 
tain payments  of  the  purchase  price,  and  ex- 
ecuted eight  notes,  of  $1,000  each,  bearing  in- 
terest at  6  per  cent,  per  annum,  payable  10 
years  after  date,  all  secured  by  lots  20  and 
23.  At  the  same  time,  and  as  a  part  of  the 
same  transaction,  appellant,  Stopp,  executed 
an  instrument,  as  follows:  "Whereas,  said 
parties  did  on  March  30,  1896,  enter  into  a 
contract  for  the  purchase,  sale,  and  exchange 
of  certain  property;  and  whereas,  said  con- 
tract has  this  day  been  consummated  by  the 
delivery  of  deeds  thereunder,  and  the  pay- 
ment of  purchase  money,  and  the  execution 
of  tSie  note  and  mortgages  therein  referred 
to;  and  whereas,  also,  the  Northwestern  Ele- 
vated Railroad  Company  brought  a  condem- 
nation suit,  to  which  said  parties  were  par- 
ties defendant,  to  condemn  a  portion  of  said 
lots  20  and  23,  etc.,  being  the  same  property 
described  in  said  contract  of  March  30,  1896; 
and  whereas,  also,  it  was  a  part  of  the  un- 
derstanding and  agreement  between  the  par- 
ties that  all  the  rights,  causes  of  action,  and 
remedies  which  said  Edward  J.  Stopp  might 
have  or  be  entitled  to  against  said  railroad 
company  In  the  above-entitled  suit,  or  else- 
where or  otherwise,  should,  as  a  part  of  said 
sale  and  transfer,  pass  to  the  said  Charles 
T.  Wilt,  Jr.:  Now,  In  consideration  of  the 
premises,  said  Edward  J.  Stopp  does  hereby 
set  over,  assign,  and  transfer  to  the  said 
Charles  T.  Wilt,  Jr.,  all  his  right  of  action. 


causes  of  action,  claims,  and  demands  of  ev- 
ery sort  whatsoever  which  he  may  now  have 
against  said  Northwestern  Elevated  Railroad 
Company,  or  which  he  had  on  the  24th  day 
of  December,  1895,  by  reason  of  the  con- 
deumatlon  suit  aforesaid,  or  which  be  may 
be  hereinafter  entitled  to,  being  as  compensa- 
tion for  the  taking  of  a  jportlon  of  said  prem- 
ises, by  condemnation  or  otherwise,  for  the 
construction  of  said  road,  and  also  for  dam- 
ages to  the  remainder  of  said  premises  not 
taken,  by  reason  of  said  construction."  On 
September  29,  1896,  a  Judgment  was  render- 
ed in  favor  of  Stopp  and  Wilt,  under  a  stipu- 
lation that  their  interests  should  be  tried  to- 
gether as  one,  for  $725.90,  as  compensation 
for  the  premises  taken,  together  with  the 
Improvements  thereon,  and  $1,274.10,  for 
damages  to  the  part  not  taken,  and  the  im- 
provements thereon.  The  court  found  that 
the  part  of  the  lots  condemned  was  a  strip 
off  the  rear  end,  and  the  stipulation  showed 
it  was  occupied  by  a  stable  building  used  by 
Wilt  in  his  business;  that  the  taking  of  this 
strip  would  necessitate  the  destruction  of  the 
stable,  and  the  reconstruction  of  the  prem- 
ises, to  afford  to  Wilt  the  same  facilities  for 
room  as  he  bad  before;  and  that  to  restore 
this  property  to  as  valuable  a  condition  as 
before  would  require  the  expenditure  of 
more  than  the  amount  obtained  from  the 
condemnation,  after  deducting  expenses  of 
collecting  that  Judgment.  On  the  hearing  of 
the  cause.  Wilt  tendered  a  bond  for  $2,500  to 
secure  the  use  of  the  condemnation  money 
in  restoring  the  premises  <  to  as  valuable  con- 
dition as  before  the  condemnation.  This 
bond  wEis  accepted  by  the  court,  and  ord^ed 
filed.  The  chancellor  then  rendered  a  decree 
In  favor  of  appellee  Wilt,  directing  the  fund 
in  dispute  to  be  paid  to  him,  and  also  di- 
recting appellant  to  release  the  Northwest- 
em  Elevated  Railroad  Company  from  the 
mortgage  on  the  property  condemned.  The 
appellate  court  affirmed  the  decision  of  the 
lower  court  awarding  the  fund  to  Wilt, 
holding  that  after  the  transaction  by  which 
Stopp  deeded  the  property  to  Wilt,  and  took 
a  mortgage  back  in  part  payment  of  the  pur- 
chase price,  Stopp  relinquished  all  interest 
in  the  condemnation  proceeding  to  Wilt.  The 
appellate  .court  further  held  that  the  North- 
western Elevated  Railroad  Company  was  not 
entitled  to  a  release  from  the  mortgage  by 
Wilt  to  Stopp,  because  the  effect  of  the  Judg- 
ment in  the  condemnation  proceeding  was  to 
remove  the  lien. 

It  is  earnestly  Insisted  on  behalf  of  appel- 
lant that  the  contract  between  Stopp  and 
Wilt  of  March  30, 1896,  did  not  relinquish  the 
right  the  former  had  to  the  condemnation 
fund,  the  argument  being  that,  while  he 
might  have  waived  his  right  to  have  this 
fund  reserved  for  his  security,  there  is  noth- 
ing in  the  agreement  to  this  effect;  that  the 
execution  of  the  relinquishment  was  founded 
on  the  same  consideration  as  the  agreement 
to  convey,  and  was  a  part  of  the  considera- 
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tlon  of  that  agreement,  and  was  made  sim- 
ply to  avoid  any  question  that  mtgbt  arise  as 
to  the  right  of  Wilt  to  proceed  with  the 
condemnation  suit.  It  is  undoubtedly  true 
that,  as.  a  general  rule,  the  fund  would  stand 
in  place  of  the  mortgage,  and  the  mortgagee 
would  be  entitled  to  hare  it  applied  on  the 
mortgage  debt  (Railway  Co.  v.  Brown,  136 
m.  322,  26  N.  E.  501,  and  cases  cited);  and 
there  seems  to  be  force  in  the  contention  of 
counsel  that  this  contract  weis  not  Intended 
to  relinquish  that  right.  The  language  is, 
however,  susceptible  of  the  construction 
placed  upon  it  by  the  appellate  court.  If, 
however,  fihat  court  was  correct  In  the  view 
that  the  chancellor  properly  ordered  the  fund 
to  be  exi)ended  by  Wilt,  in  rebuilding  the 
barn,  for  the  benefit  of  the  property,  as  we 
think  it  was,  the  construction  of  the  con- 
tract Insisted  upon  becomes  immaterial.  Cer- 
tainly, appellant  could  not  claim  the  money 
to  be  applied  on  his  mortgage  debt,  and  at 
the  same  time  Wilt  be  required  to  restore 
the  premises  to  their  former  value.  If  this 
is  done  by  Wilt,  as  the  bond  tendered  and 
accepted  provides,  Stopp  will  have  suffered 
no  diminution  of  the  security  given  him  by 
his  mortgage;  and  we  see  no  reason  why  In 
this  action  the  equities  between  the  parties 
may  not  be  adjusted  In  this  manner.  We 
agree  with  the  appellate  court  that  it  was 
unnecessary,  under  the  circumstances  of  the 
case,  for  the  mortgagee  to  execute  a  release 
of  his  mortgage  to  the  railroad  company  to 
perfect  the  latter's  title.  The  condemnation 
proceedings  were  sufficient.  The  Judgment 
of  the  appellate  court  will  be  affirmed.  Judg- 
ment affirmed. 


(178  111.  254) 

HAMMOND  et  al.  v.  PEOPLE  et  al. 

(Supreme  Court  of  Illinois.  ,Feb.  22,  1899.) 

Drai.vaob— Assessment— EspoRCEMeNT— Costs. 

1.  The  county  court  has  no  anthority  to 
make  an  additional  assessment  for  drainage 
repairs  in  excess  of  the  amount  found  neces- 
sary by  a  Jury  impaneled  for  that  purpose,  as 
provided  by  statute. 

2.  Costs  follow  the  decree  In  proceeding  in 
equity  to  enforce  lien  for  drainage  assessment. 

Error  to  circuit  court,  Hancock  county; 
Charles  3.  ScoQeld,  Judge. 

Bill  by  the  people  against  William  P.  Ham- 
mond and  others  to  foreclose  a  lien  for  drain- 
age assessments,  etc.  There  was  a  decree  of 
foreclosure  and  a  sale.  Said  defendants  bring 
error  against  the  people  and  Oliver  J.  Bailey, 
purchaser  at  the  sale.    Reversed. 

Manler,  Miller  &  Williams,  Truman  Plaatz, 
and  A.  W.  O'llarra,  for  plalntilTs  hi  error. 
William  N.  Grover,  for  defendants  in  error. 

PHILLIPS,  J.  This  was  a  bill  in  chancery 
brought  in  the  name  of  the  people  of  the 
state  of  Illinois,  as  c(»Dplainant,  for  the  use 
of  the  people,  the  county  of  Hancock,  the 
town  of  Rockey  Run,  school  district  No.  5  in 
said  town,  and  the  Hunt  drainage  district. 


against  plaintiffs  In  error,  Impleaded  with 
Virginia  W.  Hammond  and  others,  to  fore- 
close a  lien  for  taxes,  special  assessments, 
penalties,  interest,  and  costs  against  the  N. 
W.  %  of  section  8,  township  3  N.,  range  9 
W.  of  the  fourth  principal  meridian,  under 
section  253  of  the  revenue  act;  it  being  claim- 
ed that  this  tract  had  been  legally  forfeited 
for  taxes  for  two  or  more  years.  Upon  an- 
swers filed,  the  cause  was  referred  to  a 
master,  and  stipulation  filed  with  him  show- 
ing certain  admitted  facts  regarding  forfei- 
ture of  the  land  for  taxes.  Interest,  special 
assessments,  and  costs,  and  that  such  for- 
feited taxes  were  carried  forward  to  ttie  cur- 
rent tax  for  the  next  year,  and  was  so  done  for 
several  successive  years,  being  more  than 
two.  The  master  found  that  the  Judgment 
rendered  by  the  county  court  for  the  year 
1803,  amounting  to  the  total  sum  of  9641.59, 
for  taxes,  interest,  special  assessments,  and 
costs,  including  the  special  assessment  of  the 
Hunt  drainage  district,  was  legally  charge- 
able upon  said  tract  of  land,  and  that  the 
complainant  was  entitled  to  foredose  such 
Hen  In  equity,  as  prayed  for  in  the  bilL  Ex- 
ceptions were  filed  to  this  report,  which  were 
by  the  master  overruled.  On  bearing,  the 
game  exceptions  were  overruled,  whereupon 
the  court  entered  a  decree  approving  the  mas- 
ter's report,  and  ordering  foreclosure,  on  June 
25,  1894.  Defendants  prayed  an  appeal  to 
this  court,  which  was  granted,  conditioned 
upon  the  filing  of  bond  within  SO  days.  That 
appeal  was  never  perfected.  On  the  19th  day 
of  September,  1804,  the  county  treasurer  filed 
In  the  circuit  clerk's  office  his  report,  show- 
ing sale  made,  on  September  8,  1S94,  of  the 
land  in  question,  under  thfe  decree  above  men- 
tioned, to  Oliver  J.  Bailey,  for  5707.84,  which 
was  paid,  and  the  money  distributed  in  ac- 
cordance with  the  terms  of  the  decree.  The 
matter  thus  continued  until  September,  188<>. 
when,  on  the  day  redemption  would  have  ex- 
pired under  the  statute,  this  writ  of  error 
was  sued  out  against  the  people  of  the  state 
of  Illinois,  and  Oliver  J.  Bailey,  the  pur- 
chaser under  the  decree  of  forecIosuFe. 

The  first  contention  rajsed  by  plaintiffs  in 
error  is  that  a  proceeding'  in  equity  will  not 
lie  in  the  name  of  the  people  for  the  fore- 
closure, under  section  253  of  the  revenue  act 
(Hurd's  Rev.  St.  1897,  p.  1358),  for  taxes  or  spe- 
cial assessments,  where  there  have  been  two  or 
more  forfeitures  of  the  premises  for  nonpay- 
ment and  want  of  bidders  at  the  sale.  It  is 
urged  this  does  not  apply  to  special  assess- 
ments for  drainage  purposes,  and  that  a  court 
of  equity  has  no  Jurisdiction  to  entertain  a 
bill  brought  for  the  purpose  of  foreclosing 
such  a  lien.  We  had  occasion  to  pass  directly 
upon  this  question,  adversely  to  this  conten- 
tion. In  the  case  of  Hammond  ▼.  People,  1(19 
111.  545.  48  N.  E.  573,  in  which  many  of  the 
same  parties  to  the  present  suit  were  inter- 
ested. We  held  in  that  case  a  bill  of  this 
character  would  lie  under  this  section  of  the 
statutes,  and  that  it  was  a  proper  remedy. 
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Withont  further  ezpresslon  of  our  views  on 
that  question,  we  hold  a  bill  in  chancery  to 
foreclose  drainage  assessments  which  bare 
been  forfeited  to  the  people  for  two  years  or 
more  is  a  proper  remedy  to  collect  such  as- 
sessments and  to  subject  the  land  to  their 
payment 

The  second  qaestion  raised  by  plaintiffs  in 
error  la  that  there  was  no  valid  forfeiture 
of  the  land  against  which  the  lien  la  claimed, 
and  that,  therefore,  equity  has  no  jurisdic- 
tion. This  question  also  was  fully  considered 
by  us  in  the  case  of  Hammond  v.  People, 
supra.  We  held  in  tliat  case  that  the  question 
of  whether  there  was  a  valid  forfeiture  could 
not  be  raised  In.  a  proceeding  of  this  charac- 
ter. 

Objection  Is  urged  against  the  decree  of  the 
circuit  court  In  this  case  for  the  reason,  as 
stated,  that  the  amount  found  due  the  com- 
plainant in  the  original  blU  included  the 
sum  of  $28.30,  repair  assessment  allowed  to 
the  drainage  district  by  the  county  court  in 
excess  of  the  amount  found  by  a  jury  impan- 
eled for  that  purpose,  and  also  $6.16  penalties 
computed  upon  the  forfeiture.  In  the  case  of 
Hammond  v.  Carter,  161  lU.  821,  44  N.  B. 
274,  which  was  an  action  for  ejectment  by  a 
party  holding  a  tax  deed  acquired  upon  a 
sale  of  lauds  for  special  assessments  similar 
in  character  to  these,  we  held  the  statute 
did  not  authorize  the  county  court  to  make 
any  order  for  any  additional  assessments  for 
reparation  purposes  in  excess  of  the  amount 
found  necessary  by  a  jury  impaneled  for  that 
purpose,  as  provided  by  statute.  It  is  appar- 
ent, therefore,  the  above  amount  included  in 
the  decree  of  foreclosure  In  this  case  was 
excessive  and  erroneous  to  that  extent  This 
is  conceded  by  counsel  for  defendants  In  er- 
ror In  this  cause,  as  is  also  the  fact  that  the 
decree  was  excessive  to  the  extent  of  $6.16* 
excessive  penalties. 

It  is  also  urged  it  was  error  for  the  chan- 
cellor to  tax  the  costs  of  foreclosure  against 
the  land  sought  to  be  subjected  to  the  lieu 
of  these  assessments.  These  costs  should  fol- 
low the  decree  in  the  same  manner  as  In  oth- 
er suits  of  similar  character  to  enforce  liens. 
The  owner  of  the  land  refused  or  neglected  to 
pay  these  assessments.  This  proceeding  in 
equity,  authorlssed  by  the  statute,  was  neces- 
sary to  collect  them.  Such  being  true,  equity 
would  require  that  he  or  the  land  be  charged 
with  payment  of  such  legal  costs.  The  de- 
cree of  the  circuit  court,  in  including  the  sum 
of  $28.30,  annual  repair  tax,  and  $6.16,  ex- 
cessive penalties,  was  error.  The  decree  of 
the  circuit  court  of  Hancock  county  is  there- 
fore reversed,  and  the  cause  is  remanded. 

(178  111.  370 

MUELLER  et  al.  t.  CONRAD  et  al. 

(Supreme  Court  of  Illinois.    Feb.  22,  1809.) 

Exiodtor's  Salb  —  REQuiREMKirr  or   Deposir- 

H  '>ME8TEAD  RiORT— PKBSUIfPTION — WAIVKR. 

1.  Where  an  ezecntor.  in  compliance  with  a 
decree,  sells  realty  belongiug  to  the  estate  for 


cash,  to  pay  a  widow's  award,  he  may  demand 
a  deposit  as  a  gnaranty  that  the  bidder  will 
consummate  the  purchase  U  the  court  approves 
the  sale. 

2.  There  can  be  no  sale,  of  the  property  of  an 
estate  subject  to  the  homestead  right,  unless 
the  right  is  waived  or  assigned  as  provided 
by  law. 

3.  It  will  not  he  presumed  that  property  held 
as  a  homestead  exceeds  in  value  the  $1,000  ex- 
empt. 

4.  A  homestead  ezempti<»i  is  not  the  mere 
right  of  occupancy,  but  is  the  lot  of  ground 
occupied  as  a  residence. 

6.  A  petition  by  an  executor  prayed  for  the 
sale  of  an  Interest  in  a  certain  lot  of  decedent, 
subject  to  the  homestead  of  the  widow  and  the 
minor  child.  The  widow  answered,  neither  ad- 
mitting nor  denying  the  allegations  of  the  pe- 
tition, but  praying  for  strict  proof.  Held,  that 
the  consent  embraced  in  the  entry  of  the  ap- 
pearance was  not  a  consent  by  the  widow  toia 
sale  of  the  homestead,  but  sought  to  i  sever  the 
homestead  from  the  fee,  which  was  unauthor- 
ized. 

Brror  to  superior  court,  Cook  county; 
John  Barton  Payne,  Judge. 

BlU  by  Sophia  M.  Mueller  and  others 
against  Louis  Conrad  and  others  to  set  aside 
an  executor's  deed.  There  was  a  decree  dis- 
missing the  original  bill  for  want  of  equity, 
and  allowing  relief  prayed  t^  a  cross  bill, 
and  complainants  teing  error.    Reversed. 

Wllll&m  H.  Tatge,  for  plaintiffs  In  error. 
Scanlan  &  Masters  and  C.  C.  Bowersock, 
for  defendants  in  error. 

PHILLIPS,  J.  Carl  W.  F.  Mueller  was 
the  owner  of  lot  18  in  Phillips  &  Fay's  addi- 
tion to  the  city  of  Chicago,  which  was  oc- 
cupied by  him  as  a  homestead,  and  also  owa- 
ed  certain  other  real  estate  of  large  rental 
value.  He  died  testate,  and  the  only  in- 
debtedness of  his  estate  was  the  widow's 
award,  amounting  to  $1,260,  of  which  $512 
was  paid,  and  the  balance,  $748,  was  not 
paid.  The  executor  of  the  testat(»''s  will 
was  Louis  Conrad,  one  of  the  appellees  here- 
in; and,  because  of  the  unpaid  residue  of 
the  widow's  award,  he  filed  a  petition  on 
Jane  7,  1804,  in  the  probate  court  of  Cook 
county,  praying  for  the  sale  of,  the  undivid- 
ed one-half  interest  In  said  lot  18,  subject  to 
the  homestead  of  the  widow  and  of  the 
minor  child  of  the  deceased.  To  that  peti- 
tion the  solicitor  of  the  widow  and  of  the 
guardian  of  the  minor  child  entered  their 
appearance,  and  decree  of  sale  was  entered. 
The  sale  was  duly  advertised,  and  the  widow 
appeared,  and  bid  for  the  said  lot  the  sum 
of  $600,  but  falling  to  comply  with  the  terms 
of  sale,  the  court  set  the  same  aside,  and  or- 
dered a  resale.  The  executor  amended  his 
petition  by  striking  out  the  words  "an  un- 
divided one-half  interest."  The  defendants, 
the  widow  and  the  adult  child,  entered  their 
appearance,  and  the  guardian  of  the  minor 
filed  an  answer.  A  decree  was  entered  on 
the  amended  petition,  decreeing  the  sale  of 
the  said  lot  18  subject  to  the  homestead  of 
the  widow  and  minor  child.  A  sale  was  duly 
advertised,  and  the  property  sold  for  the  sum 
of  $300.    The  widow  and  her  solicitor  were 
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present  at  the  time  of  the  sale.  The  execu- 
tor filed  his  report  of  sale,  to  which  the 
widow,  In  her  own  right  and  as  guardian 
of  the  mlnot,  filed  objections,  which  were 
overruled  by  the  court,  and  the  sale  was  con- 
firmed. No  appeal  was  taken  by  the  defend- 
ants or  objectors.  The  amended  petition,  de- 
cree, advertisement,  and  report  of  sale  all 
contained  the  provision  that  the  sale  of  said 
lot  18  was  subject  to  the  estate  of  home- 
stead. More  than  a  year  thereafter,  this  bill 
was  filed  In  the  superior  court  of  Ck>ok  coun- 
ty to  set  aside  the  executor's  deed.  It  al- 
leges the  widow  was  prevented  and  hin- 
dered from  bidding  at  the  sale,  because  the 
executor  announced  before  the  sjile  that  he 
would  not  receive  any  bid  unless  the  same 
was  accompanied  by  a  cash  deposit  of  $300; 
that  the  premises  sold  were  the  homestead 
'  of  the  widow  and  minor  child;  and  that 
there  was  other  real  estate  besides  the  home- 
stead that  might  have  been  sold  to  pay  the 
deficiency  found  due.  The  defendants  to  the 
bill  answered,  admitting  that  Carl  W.  P. 
Mueller  died  leaving  a  will,  which  was  duly 
probated,  and  that  at  the  time  of  his  death 
he  was  seised  of  two  pieces  of  real  estate,  as 
described  In  complainants'  bill;  that  lot  18 
was  the  homestead  of  the  widow;  admitted 
the  heirship  as  alleged,  the  appointment  of 
the  executor,  the  allowance  of  the  widow's 
award,  the  balance  due  thereon,  the  filing 
of  the  petition  for  a  sale  of  real  estate  to 
pay  the  widow's  award,  and  the  decree  of 
sale  subject  to  the  homestead;  denied  that 
the  real  estate  sold  was  of  less  value  than 
$1,000,  or  that  any  one  offered  to  bid  $600 
therefor;  denied  the  refusal  to  accept  a  bid 
unless  it  was  accompanied  by  a  deposit,  but 
admitted  that  it  was  announced  at  the  sale 
that  whoever  bid  on  the  lot  would  be  re- 
quired to  deposit  $250  or  $300,  as  the  terms 
of  sale  were  for  cash;  admitted  the  sale  to 
John  C.  Horn,  he  being  the  only  bidder;  ad- 
mitted there  was  other  property  besides  the 
homestead;  but  averred  it  was  worth  $15,000, 
and  a  large  sum  was  realized  therefrom  In 
rents;  and  alleged  that  the  solicitor  of  the 
widow  and  heirs  instructed  the  executor  not 
to  sell  that  piece  of  real  estate,  but  to  sell 
lot  18;  and  denied  that  the  deed  executed  to 
the  purchaser  was  a  cloud  on  the  title.  The 
defendants  to  the  original  bill,  the  executor 
and  purchaser,  filed  a  cross  bill,  alleg;ing  the 
same  facts  appearing  In  the  answer;  that 
the  executor  did,  by  a  clerical  omission,  fail 
to  state  that  the  sale  was  subject  to  the 
homestead  rights  of  the  minor;  and  that  the 
executor  otTered  to  correct  that  error  by  the 
delivery  of  another  deed;  To  this  cross  bill 
a  demurrer  was  filed,  which  was  overruled, 
and  a  rule  entered  on  the  defendants  there- 
to, the  widow  and  heirs,  to  answer  the  same. 
They  faiUng  to  answer,  their  default  was  en- 
tered. A  decree  was  entered  dismissing  the 
original  bill  for  want  of  equity,  and  allowing 
the  prayer  of  the  cross  bill,  and  directing  the 
executor  to  Issue  a  new  deed  upon  the  pay- 


ment of  $300  In  addition  to  the  $300  there- 
tofore paid. 

The  contention  of  complainants  in  the  ortg>- 
Inal  bill  arises  on  these  three  propositions: 
First,  that  the  widow  was  prevented  from 
bidding  on  the  sale  of  lot  18,  subject  to  the 
homestead,  because  of  the  declaration  of  the 
executor  that  a  deposit  of  $250  to  $300  would 
be  required  to  accompany  the  bid;  second, 
that  the  premises  were  at  the  time  of  sale 
the  homestead  of  Sophia  M.  Mueller  and  Anna 
Mueller,  a  minor;  and,  third,  that  there  was 
other  real  estate  belonging  to  the  testator  that 
might  have  been  sold  to  pay  debts  without 
selling  the  Interest  In  the  land  subject  to  the 
homestead. 

By  the  terms  of  the  decree,  the  sale  by  the 
executor  was  to  be  for  cash;  and,  where  such 
a  decree  is  for  debt,  the  executor  has  a  right 
to  demand  that  a  bidder  shall  make  a  de- 
posit as  a  guaranty  that  he  will  consummate 
the  purchase  if  the  court  approves  the  sale; 
and,  where  such  a  demand  is  made  by  the 
administrator  or  executor.  It  will  constitute 
no  sufficient  ground  for  setting  aside  a  sale. 
Allen  V.  Shepard,  87  111.  314. 

The  allegation  of  the  biU  admitted  by  the 
answer  Is  that  the  decree  of  sale  of  the  prop- 
erty was  made  subject  to  the  homestead  right 
of  the  widow.  The  decree  In  this  case  requir- 
ed the  deed  theretofore  made  by  the  executor 
should  be  reformed,  and  that  there  should  be 
inserted  therein  the  words  "subject  to  the 
homestead  estate  of  Sophia  M.  Mueller  and 
Anna  Augusta  Wllhelmena  Mueller,"  and  that 
the  sale  as  made  was  made  subject  to  the 
homestead  estate.  The  decree  furtber  finds 
that  Anna  Augusta 'W.  Mueller  was  over  18 
years  of  age.  There  is  no  finding  In  the  de- 
cree as  to  the  age  of  Anna  Augusta  W.  Muel- 
ler at  the  time  the  decree  of  sale  was  entered. 
There  is  no  finding  in  the  decree,  nor  in  the 
decree  of  sale,  of  the  value  of  the  premises  oc- 
cupied as  the  homestead;  and  there  was  no 
attempt  to  conform  to  the  requirement  of  the 
statute  In  setting  off  the  homestead  In  the 
manner  required  by  law.  Where  the  home- 
stead premises  do  not  exceed  in  value  $1,000. 
there  would  be  no  valid  sale  of  the  premises 
by  an  execution  or  decree  for  the  payment  of 
debts  or  for  other  purposes,  by  which  the  right 
of  homestead  would  be  defeated.  If  the  value 
of  the  premises  exceeds  $1,000,  no  valid  sale 
could  be  made  under  execution  or  decree  with- 
out complying  with  the  provisions  of  the  stat- 
ute, where  the  premises  are  susceptible  of  di- 
vision. Hartwell  v.  McDonald,  69  DI.  293. 
And  this  principle  Is  true  under  our  statute, 
so  that  there  can  be  no  sale  of  projwrty  sub- 
ject to  the  right  of  homestead  unless  the  lat- 
ter is  waived  or  assigned  In  the  manner  pro- 
vided by  law.  Hartman  v.  Schultz.  101  IlL 
437;  Barrows  v.  Barrows,  138  IlL  619,  28  N. 
E.  983;  BuUen  v.  Dawson,  139  IlL  633.  29  N. 
E.  1038;  Oettinger  v.  Specht,  162  lU.  179,  « 
N.  E.  399.  There  is  no  evidence  showing  the 
value  of  the  premises  to  be  in  excess  of  $1,000. 
There  can  be  no  presumption  that  their  value 
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exceeded  that  amount  Where  they  do  not 
exceed  that  amount,  they  cannot  be  sold  to 
pay  debts  by  the  administrator  until  after  the 
termination  of  the  exemption  In  favor  of  the 
widow  and  ctUldren;  and  it  Is  error  to  decree 
a  sale  of  such  homestead  premises  subject  to 
the  homestead  right  of  estate.  Hartman  t. 
Schultz,  supra;  Oettinger  y.  Specht,  supra. 

It  was  held  with  reference  to  our  present 
homestead  exemption  act,  In  Hartwell  t.  Mc- 
Donald, supra,  that  "It  is  not  the  mere  home- 
stead right  of  occupancy  which  la  exempted 
from  levy  and  forced  sale,  but  It  is  the  lot  of 
ground  occupied  as  a  residence."  Cognate  ques- 
tions were  involved  In  Bnrsen  v.  Groodspeed,  60 
D1.277,andWolf  v.Ogden,66  ni.224;  andwhlle 
the  exact  question  whether  there  could  be  a 
sale  of  the  homestead  property  by  the  admin- 
istrator not  entitled  to  the  exemption,  in  some 
manner  Icnown  to  the  law,  was  not  raised,  it 
seems  to  have  been  conceded  or  assumed  that 
It  could  not  be  done.  The  direct  question  pre- 
sented by  this  record  was  before  this  court  In 
Hartman  v.  Schultss,  supra,  where  it  was  held 
that  the  homestead  exemption  was  not  the 
mere  right  of  occupancy,  but  was  the  lot  of 
ground  occupied  as  a  residence.  It  was  fur- 
ther held  there  could  be  no  valid  sale  of  the 
same  on  execution  or  decree,  for  the  payment 
of  debts,  where  not  exceeding  $1,000  In  value, 
and  could  not  be  sold  subject  to  the  home- 
stead right 

Our  statute  In  relation  to  homesteads  de- 
clares that  no  conveyance  of  the  estate  of 
homestead  shall  be  valid  unless  In  writing,  du- 
ly subscribed,  acknowledged,  etc.  It  has  been 
frequently  held  by  this  court  that  where  a 
conveyance  is  not  executed  as  therein  requir- 
ed, it  can  have  no  effect  on  property  subject 
to  the  estate,  where  there  has  been  no  aban- 
donment or  delivery  of  possession.  Barrows 
V.  Barrows,  138  Dl.  649,  28  N.  E.  983,  and  au- 
thorities cited.  In  Morlarty  v.  Gait  112  Dl. 
373,  It  was  held  that  where  the  lot  of  ground 
did  not  exceed  In  value  $1,000,  with  Its  Im- 
provements, and  was  occupied  as  a  home- 
stead, the  lien  of  a  judgment  did  not  attach 
to  the  property,  as  there  was  nothing  sub- 
ject to  forced  sale.  Numerous  authorities  are 
cited  sustaining  this  principle  In  that  case.  In 
BuUeu  V.  Dawson,  supra,  the  role  is  stated, 
and  numerous  authorities  are  referred  to  as 
sustaining  U,  that  a  sale  on  execution  of  the 
homestead  of  the  judgment  debtor,  without 
observing  the  requirements  of  the  statute 
with  reference  to  setting  ofT  the  same.  Is  voW, 
and  conveys  no  title.  In  Oettlnger  v.  Specht 
supra,  it  was  held:  "Where  the  homestead 
premises  do  not  exceed  ?1,000  in  value,  they 
cannot  be  sold  to  pay  debts  by  the  adminis- 
trator of  a  deceased  householder  until  after 
the  termination  of  the  exemption  in  favor  of 
the  widow  and  children,  and  it  Is  error  to  de- 
cree a  sale  of  such  homestead  premises  sub- 
ject to  the  homestead  right  or  estate." 

From  these  authorities  It  appears  that  the 
homestead  of  the  householder  comprises  the 
tract  of  ground,  with  its  improvements,  not 


exceeding  In  value  |1,000,  occupied  as  a  home- 
stead; and  no  valid  sale  of  the  same  couid  be 
had  on  execution  or  decree  of  court  for  the 
payment  of  debts,  nor  could  the  tract  of 
ground  be  sold  subject  to  the  right  of  occu- 
pancy by  a  decree  of  sale  to  pay  debts,  or 
under  execution.  A  conveyance  of  the  same 
must  be  as  required  by  the  statute,  in  writ- 
ing, signed  and  duly  acknowledged.  The  evi- 
dence shows  that  the  original  petition,  which 
prayed  tor  a  decree  for  the  sale  of  an  undi- 
vided one-half  Interest  in  lot  18,  subject  to 
the  homestead  of  the  widow  and  minor  child, 
was  presented,  and  the  widow,  in  her  own 
proper  person  and  also  as  guardian,  entered 
her  appearance,  and  consented  "to  the  entry 
of  a  decree  of  sale  of  the  real  estate  of  said 
deceased  according  to  the  prayer  of  the  said 
petition."  That  petition  was  subsequently 
amended,  and  to  the  amended  petition  the 
widow  and  two  of  her  sons,  who  were  of  age, 
entered  their  appearance  by  their  solicitor, 
and  consented  "to  the  order  of  sale  of  the 
premises  as  prayed  for  In  the  petition  and  the 
amended  petition."  The  widow,  as  guardian 
of  Anna  Augusta  W.  Mueller,  filed  an  answer, 
neither  admitting  nor  denying  the  allegations 
of  said  amended  petition,  but  praying  for 
strict  proof.  It  is  Insisted  by  appellees  that, 
by  reason  of  such  entry  of  appearance  and 
consent  to  the  entering  of  a  decree  of  sale  as 
prayed  for  by  the  petition,  the  widow  lost  her 
right  to  a  homestead.  One  may  consent  to  the 
entry  of  a  decree  by  which  a  loss  of  home- 
stead may  result  Allen  v.  Hawley,  66  111. 
164;  Cribben  v.  Cribben,  136  111.  609,  2T  N. 
B.  70.  The  provisions  of  the  statute  express- 
ly create  an  estate  of  homestead,  which  shall 
continue  after  the  death  of  the  householder, 
for  the  benefit  of  the  husband  or  wife  sur- 
viving, so  long  as  he  or  she  continues  to  oc- 
cupy such  homestead,  or  of  the  children  until 
the  youngest  child  becomes  21  years  of  age. 
With  reference  to  a  sale  of  the  premises  un- 
der execution,  or  to  pay  debts  by  decree  of 
court,  as  has  been  frequently  held  by  this 
court  ^e  estate  of  homestead  cannot  be  sev- 
ered from  the  fee  of  the  land;  and  to  admit 
that  the  consent  to  a  decree  In  accordance 
with  the  petition  would  be  to  consent  to  an 
entry  of  a  decree  providing  for  severing  the 
estate  of  homestead  from  the  fee  of  the  land 
would  result  In  the  creation  of  two  estates 
under  that  proceedmg,  where  but  one  exists 
as  created  by  law.  The  consent  embraced  in 
the  entry  of  appearance  was  not  a  consent  by 
the  widow  to  the  sale  of  the  homestead,  but 
sought  to  sever  the  homestead  from  the  fee, 
in  a  proceeding  which  was  not  authorized. 
We  are  of  the  opinion,  therefore,  that  the  en- 
try of  appearance  and  consent  to  the  decree, 
as  prayed  for  In  the  petition,  did  not  author- 
ize the  court  to  create  an  estate  under  such 
proceedings  unknown  to  the  law,  and  not  rec- 
ognized, and  hence  was  not  a  waiver  of  a 
right  of  homestead.  It  was  not  a  consent  to 
the  sale  of  the  homestead,  and  as  the  right  of 
occupancy  of  the  homestead  cannot  be  aev- 
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ered  from  the  fee  of  the  land,  so  as  to  au- 
thorize a  sale  of  the  latter  under  a  decree  of 
sale  to  pay  debts,  the  consent  did  not  confer 
Jurisdiction.  Consent  did  not  reader  valid  the 
decree  of  sale. 

It  is  insisted  that  the  appellants,  having 
talien  under  the  will,  and  not  having  re- 
nounced the  right  of  homestead,  lost  the  same. 
In  this  case  the  will  is  not  offered  In  evidence, 
and  is  not  before  us  for  consideration.  We 
bold  the  decree  did  not  authorize  the  sale  and 
the  execution  of  the  deed  as  reformed  on  the 
decree  entered  In  the  cross  bill,  and  the  ap- 
pellants had  a  right  to  ask  to  have  the  sale 
set  aside,  and  the  court  erred  in  dismissing  the 
original  bill  and  entering  a  decree  on  the  cross 
bill.  The  decree  of  the  superior  court  of  Cook 
county  Is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


(178  111.  212) 

PHCBNIX  INS.  CO.  OF  HARTFORD  v. 

HEDRICK. 

(Supreme  Court  of  IlUnois.    Feb.  17,  1899.) 

UiMDRRBK— Harmless  Ekrok— i'lba  is  Abatb- 

MBMT— DeFADLT— A88ES8MKNT  OF  OAM- 
AOBR  —  BXCRPTIOX. 

l.xDemnrrer  to  re]>l!cation  to  plea  in  abate- 
ment should  be  earned  back  and  gustained  to 
the  plea,  where  It  is  bad;  and,  this  not  having 
been  done,  tmj  error  in  overruling  the  demur- 
rer to  the  replication  Is  harmless. 

2.  A  plea  in  abatement  to  a  declaration  on  a 
fire  policy,  which,  while  admitting  that  some 
kind  of  proofs  of  loss  were  sent  defendant,  does 
not  state  their  contents,  but  avers  that  they 
did  not  state  and  set  out  the  title,  is  bad,  be- 
cause uncertain,  in  not  showing  whether  the 
proofs  were  silent  on  the  subject  of  title,  or, 
while  attempting  to  set  out  title,  were  so  de- 
fective as  not  to  be  a  compliance  with  the  re- 
quirement of  the  policy  in  that  regard;  and, 
if  the  latter  is  meant,  then  it  is  bad  as  pleading 
a  conclusion  of  law. 

3.  Defendant,  by  refusing  to  plead  to  the  dec- 
laration on  a  fire  policy,  admits  the  canse  of 
action  stated,  except  the  amount  of  damages. 

4.  Prac.  Act,  §  61,  allowing  an  exception  to 
final  judgment  on  trial  by  the  court  without 
a  jury  and  by  consent  of  the  parties,  does  not, 
apply  to  an  assessment  of  damages  in  case  of 
default. 

Appeal  from  appellate  court.  Fourth  dis- 
trict. 

Action  by  S.  A.  Hedrlck  against  the  Phoe- 
nix Insurance  Company  of  Hartford,  Oonn. 
From  a  judgment  of  the  appellate  court  (73 
III.  App.  601)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

This  is  an  action  of  assumpsit  brought  by 
appellee  against  appellant  to  recover  for  a 
loss  under  a  fire  Insurance  policy  Issued  by 
appellant  on  the  buildings  and  personal  prop- 
erty of  appellee,  described  In  the  policy.  It 
was  made  September  2,  1895,  for  a  term  of 
three  years,  and  covered  a  loss  not  exceeding 
$2,575.  The  greater  part  of  the  property  cov- 
ered by  It  was  destroyed  by  fire  the  night  of 
February  3,  1896.  The  particular  provisions 
of  the  policy  necessary  to  be  referred  to  are 
as  follows:  "If  the  assured  shall  net  be  the 
sole  and  unconditional  owner  in  fee  of  said 


property,  then  this  policy  shall  be  null  and 
void.  In  case  of  loss,  the  assured  shall  give 
this  company  Immediate  notice  thereof,  at 
its  branch  office  in  Cincinnati,  Ohio,  and  with- 
in sixty  days  thereafter  render,  under  oath, 
to  its  office  aforesaid,  a  particular  account  of 
said  loss,  setting  forth  the  date  and  circum- 
stances of  the  same,  the  title  and  occupatiou 
of  the  property,  and  shall  furnish  an  item- 
ized statement  of  building  or  bondings,  by 
some  reliable  builder;  •  •  •  and,  nntU 
the  proofs  required  herein  are  made,  the  loss 
shall  not  be  payable."  Immediately  after  the 
Are,  appellee  notified  the  company  of  his  loss; 
and  on  March  16,  1896,  he  mailed  to  appel- 
lant certain  preliminary  proofs  of  loss  re- 
quired by  the  policy,  with  a  letter  requesting 
appellant  to  immediately  notify  appellee  of 
any  change  desired  in  the  proofs.  On  the 
Slat  of  March,  appellant  remailed  the  proofs 
to  appellee,  with  a  letter  pointing  out  certain" 
specific  objections  to  them;  but  on  the  same 
date,  and  before  the  proofs  and  letter  were 
received  by  appellee,  this  suit  was  com- 
moiced.  To  the  declaration  the  appellant  in- 
terposed a  plea  In  abatement,  the  substantive 
portion  of  whicli,  besides  what  is  above  quot- 
ed from  the  policy,  Is  as  follows:  "And  the 
defendant  says  that  the  plaintiff  has  not 
complied  with  all  the  terms,  conditions,  and 
stipulations  of  said  policy  above  set  forth,  but 
avers  that  on  the  16th  day  of  March,  1896. 
said  defendant  received  what  was  designated 
or  purported  to  be  a  proof  of  loss,  but  the 
same  did  not  state  and  set  out  the  title  of  the 
property,  and  did  not  show  the  commercial 
value  of  the  articles  of  personal  property 
claimed  to  have  been  consumed  and  destroy- 
ed. And  the  defendant  says  that  said  writ- 
ing designated  as  a  proof  of  loss  was  not  ac- 
cepted by  the  defendant,  and  the  defendant 
did,  on  the  Slat  day  of  March,  1896,  refuse 
said  writing,  and  wrote  the  plaintiff,  to  his 
post-office  address,  to  wit,  at  Noble,  IlL;  and 
on  the  3d  day  of  April,  1896,  defendant  wrote 
one  Parke  Hutchinson,  attorney  for  plaintiff, 
and  refused  said  writing  designated  as  a 
proof  of  loss,  and  pointed  out  the  specific  ob- 
jections to  the  same,  and  thereby  pointed  out 
wherein  the  same  was  defective,  particolarly 
setting  forth  that  the  same  did  not  abow  the 
title  to  the  property,  and  did  not  state  the 
Interest  of  assured  to  the  prc^erty  destroyed 
to  be  the  owner  In  fee  simple,  and  further- 
more demanding  and  asking  for  certified 
plans  and  specifications  and  certified  dupli- 
cate bills  of  purchase  for  the  contents  of  the 
dwelling.  And  the  defendant  avers  that,  al- 
though the  said  writing  designated  as  a  proof 
of  loss  was  refused  by  this  defendant  with 
specific  objections  to  the  same,  the  plaintiff 
has  omitted  and  neglected  to  correct  the 
same,  and  make  a  proof  of  loss  as  required 
by  the  terms  of  the  policy,  and  forward  the 
same  to  this  defendant  And  the  defendant 
says  that,  by  the  terms  of  said  policy,  the 
loss  Is  not  payable  until  the  proofs,  as  re- 
quired by  the  policy,  are  made.    And  the  de- 
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fendant  says  that  the  plaintiff  has  wrong- 
fully and  prematurely  brougbt  this  suit 
And  this  the  defendant  Is  ready  to  verify, 
wherefore  he  prays  Judgment  of  said  writ, 
and  that  the  same  may  be  quashed,"  etc. 
To  this  plea  appellee  filed  three  replications: 
First,  that  the  proofs  of  loss  sent  March  16th 
stated  that  "the  property  Insured  belonged 
at  the  time  of  the  fire  to  S.  A.  Hedrick,  and 
at  the  time  of  effecting  the  insurance  it  be- 
longed to  S.  A.  Hedrick";  second,  that  the 
preliminary  proofs  of  loss  were  sent  to  tlie 
appellant  on  March  16,  1806,  and  that  the 
appellant,  though  requested  to  immediately 
return  them  If  defective,  refused  to  answer 
said  request  for  more  than  two  weeks,  and 
until  too  late  to  secure  service  of  process  at 
the  coming  term  of  court,  by  which  appel- 
lant waived  the  supposed  defects  in  the 
proofs;  and  the  third  replication  set  out, 
verbatim,  the  entire  proofs  of  loss  sent  to 
appellant,  concluding  with  the  averment  that 
thereby  appellee  had  complied  with  all  the 
provisions  of  the  policy.  To  these  replica- 
tions appellant  interposed  a  general  as  well 
as  a  so-called  "special  demurrer,"  which  were 
overruled  by  the  court;  and  thereupon  the 
court  ruled  appellant  to  plead  to  the  declara- 
tion, which  It  refused  to  do,  and  elected  to 
stand  by  Its  demurrer.  The  court  then  en- 
tered Judgment  against  appellant  by  default, 
and  assessed  the  damages  on  evidence  heard, 
and  rendered  Judgment  against  appellant  for 
$2,359.00  and  costs,  from  which  appellant 
prayed  an  appeal  to  the  appellate  court, 
where  the  Judgment  was  affirmed,  and  the 
present  appeal  is  from  such  Judgment  of  af- 
firmance. 

John  Lynch,  Jr.,  and  R.  W.  Barger,  for  ap- 
pellant. Parke  Hutchinson  and  Richard  S.  C. 
Reangh,  for  appellee. 

PER  CURIAM.  The  appellate  court,  speak- 
ing through  Mr.  Justice  Bigelow,  delivered  the 
following  opinion: 

"The  first  assignment  of  error  questions  the 
ruling  of  the  court  in  overruling  the  demurrer. 
In  the  view  we  take  of  the  pleadings,  it  is  tm- 
necessary  to  pass  upon  that  question,  at  least 
80  far  as  the  special  demurrer  Is  concerned. 
•  •  •  It  it  be  conceded  that  the  court 
erred  In  overruling  the  general  demurrer  to 
the  replications,  no  harm  was  done  appellant, 
If  its  plea  In  abatement  was  bad,  since  in  that 
case  the  demurrer  should  have  been  carried 
back  and  sustained  to  the  plea.  Railroad  Co. 
▼.  Neill,  16  III.  269.  A  demurrer  on  a  record 
presenting  a  plea  In  abatement  searches  the 
record  back  to  such  plea  only,  since  the  plea 
does  not  profess  to  answer  the  declaration, 
but  only  goes  to  the  writ  Ryan  v.  May,  14 
111.  60. 

"Was  appellant's  plea  In  abatement  good? 
Such  a  plea  ought  to  be  certain  to  every  in- 
tent. Parsons  v.  Case,  45  111.  298.  The  plea, 
while  admitting  that  some  kind  of  proofs  of 
loss  were  sent  to  appellant,  does  not  state 
their  contents,  but  avers  that  the  proofs  did 


not  state  and  set  out  the  title  to  the  property. 
This  allegatlcs  is  equally  consistent  with 
each  of  the  two  theories,  viz.  either  that 
the  proofs  were  absolutely  silent  upon  the 
subject  of  the  title  to  the  property,  or  that, 
though  attempting  to  set  out  title,  they  were 
so  defective  as  not  to  be  a  compliance  at  all 
with  the  substantial  requirements  of  the  pol- 
icy in  that  regard,  and  so  the  pleader  says 
the  title  was  not  stated.  If  the  latter  is 
meant  by  the  pleader,  he  is  pleading  a  con- 
clusion of  law  as  applied  to  the  proofs  fur- 
nished by  appellee.  To  have  made  his  plea 
good,  he  should  have  stated  precisely  and 
particularly  what  the  proofs  showed  appellee 
to  have  stated  in  that  regard,  especially  since 
appellant  admits  by  its  pica  that  proofs  of 
some  kind  were  furnished.  To  say  that  a 
certain  document  does  not  state  such  and 
such  t&cta  may  be  argumentative,  but  lacks 
that  precision  which  is  required  in  saying 
what  facts  the  document  does  state.  That 
this  plea  Is  an  attempt  to  plead  a  conclusion 
of  law  Into  the  Kcord  is  further  evidenced 
by  the  fact  that  It  avers  that  appellant  wrote 
appellee  that  the  proofs  failed  to  show  that 
he  was  sole  and  unconditional  owner  In  tee 
of  the  property,— a  requirement  not  demand- 
ed by  the  policy  as  to  the  proofs.  He  was 
only  required  to  state  his  title,  whatever  It 
was,  and  that,  we  are  of  opinion,  could  be 
done  by  any  equivalent  terms  to  fulfill  the 
title  he  represented  himself,  In  the  policy, 
to  be  possessed  of.  Technical  nicety  was  not 
contracted  for.  We  are  of  the  opinion  that 
the  plea  in  abatement  was  bad,  and  that  the 
demurrer  should  have  been  carried  back  to 
the  plea,  and  sustained  to  it;  but,  because 
that  was  not  formally  done,  It  is  of  no  conse- 
quence,—at  least,  appellant  has  no  reason  to 
complain  of  it 

"The  admission  of  improper  evidence  on 
behalf  of  appellee,  as  well  as  the  rendering 
of  the  Judgment  in  his  favor,  are  assigned 
for  error.  From  the  view  we  take  of  the 
matter,  the  Judgment  by  default  was  proper- 
ly rendered,  since  appellant  refused  to  plead 
to  the  declaration,  and  the  record  is  not  in 
condition  to  pass  upon  the  errors  assigned. 
The  entire  cause  of  action,  as  stated  in  the 
declaration,  was  admitted  by  the  default,  ex- 
cept the  amount  of  damages.  Section  61  of 
the  practice  act,  allowing  an  exception  to 
the  final  Judgment  to  be  token  on  trials  by 
the  court  without  a  Jury  and  by  consent  of 
the  parties,  has.  In  our  opinion,  no  applica- 
tion to  4  case  like  this.  The  proceeding  to 
assess  the  damages  was  not  with  appellant's 
consent,  within  the  meaning  of  this  section. 
Assessment  of  damage  Is  in  no  sense  a  trial. 
It  is  more  In  the  nature  of  a  special  proceed- 
ing. Under  the  early  common  law  of  this 
state,  *  *  *  the  sheriff  was  authorized 
to  execute  the  writ  of  inquiry  anywhere  In 
the  county,  and  the  proceeding  need  not  be 
in  a  court  at  all.  Vanlandingbam  v.  Fellows, 
1  Scam.  233.  Notwithstanding  the  section  of 
the  statute  above  referred  to,  it  is  stlU  nec- 
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cssary  to  make  a  motion  to  set  aside  the  as- 
seesment,  and,  If  It  Is  disallowed,  to  take  an 
exception  to  the  ruling  of  the  court.  Beam 
V.  Laycock,  3  111.  App.  43,  and  cases  there 
cited.  No  exception  was  In  fact  taken  to  the  . 
Introduction  of  evidence  on  the  assessment  of 
damages.  We  have  examined  the  evidence, 
and  find  It  not  only  relevant,  but  fully  snf- 
ficient  to  support  the  Judgment  As  to  the 
evidence  Introduced  by  appellee  to  prove  ti- 
tle, that,  also,  we  think.  Is  sufficient  to  fulfill 
the  requirements  of  the  policy;  but  wheth- 
er It  Is  or  not  is  immaterial,  as  the  default 
admitted  all  the  facts  pleaded  In  the  decla- 
ration, and  Its  sufficiency  has  not  been  chal- 
lenged. Binding  no  error  in  the  record  re- 
quiring a  reversal  of  the  Judgment,  It  is  af- 
firmed." 

Concurring  In  the  foregoing  views,  we 
adopt  the  same  as  the  opinion  of  this  court 
Accordingly,  the  Judgment  of  the  appellate 
court  is  affirmed.    Judgment  affirmed. 


<m  in.  832) 

HOOK  V.  PEOPLE  ex  rel.  BEGOLB,  Coontr 
Treasurer. 

(Supreme  Court  of  IlUnois.  Feb.  17,  1899.) 
DBUK()uiiNT  Taxes— Frocbboimo  for  Jddokbiit 
— Dbscriptiox  or  Laxd. 
Description  of  land,  in  proceeding  for 
judgment  against  it  for  delinquent  taxes,  "as 
part  of  lot  24,"  with  nothing  to  show  what 
part,  is  too  indefinite. 

Appeal  from  St  Clair  county  court;  B.  C. 
Rhoads,  Judge. 

Application  by  the  people,  on  the  relation 
of  Henry  0.  Begole,  county  treasurer  of  St 
Clair  county,  for  Judgment  against  land  of 
Mary  B.  Hook.  Judgment  was  granted,  and 
said  Mary  B.  Hook  appeals.    Reversed. 

Morrison  &  Worthington,  for  appellant  M. 
D.  Baker  and  Forman  &  Browning,  for  ap- 
pellee. 

CARTER,  C.  J.  The  county  treasurer  of  St 
Clair  county  applied  to  the  county,  court  of 
that  county  for  Judgment  against,  and  an 
order  of  sale  of,  certain  tracts  of  land  in  that 
county  which  had  been  returned  as  delinquent 
for  the  taxes  of  1897,  and  for  certain  back 
taxes  assessed  for  the  years  1895  and  1896. 
Mary  B.  Hook,  the  appellant,  appeared  and 
objected  to  the  rendition  of  Judgment  against 
the  tract  In  controversy  In  this  case,  and 
which  was  described  hi  the  advertisement  by 
the  collector  as  "F.  Farrell  pt  It  24b.  pt 
N.  E.  11,  8,  5,  683.10."  The  notice  stated 
that  the  letter  "b"  Indicated  that  the  back 
taxes  were  due  on  the  land  for  the  years  1895 
and  1896.  It  will  be  noticed  that  no  refer- 
ence is  made  to  any  survey  or  plat,  or  any 
other  means  of  identification  of  the  tract  as- 
sessed, from  which  It  could  be  ascertained 
what  part  of  the  northeast  quarter  of  the  sec- 
tion lot  24  was.  But  even  If  It  be  conceded 
that  the  burden  was  on  the  objector  to  show 
that  there  was  not  of  record  any  plat,  map. 


or  survey  from  a  reference  to  which  the  de- 
scription would  have  been  rendered  certain, 
still  there  would  be  nothing  by  which  to  de- 
termine what  part  of  lot  21  was  delinquent 
and  advertised  for  sale.  This  precise  qnes- 
tlon  was  decided  in  People  v.  Rickert,  150  lU. 
496.  42  N.  E.  881,  and  it  was  there  said.  "In 
a  direct  proceeding  for  Judgment  against 
lands  for  taxes  there  can  be  no  lien,  and 
consequently  no  Judgment,  unless  the  lands 
are  described  so  that  they  can  be  located  and 
found."  See,  also.  People  v.  Eggers,  164  IIL 
515,  45  N.  E.  1074,  and  People  v.  Reat,  107 
IIL  581,  where  It  was  said  that,  even  if  the 
"lot  were  well  located  on  the  plat,  the  de- 
scription 'part  of  lot  20'  Is  whoUy  Indefinite." 
People  V.  Railroad  Co.,  96  m.  368;  Sanford  t. 
People,  102  111.  374.  Other  objections  have 
been  urged,  but  as  the  one  noticed  diqioses 
of  the  case,  they  need  not  be  considered.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed. .  Reversed  and  remanded. 


ai8  m.  u 
MORRIS  et  al.  t.  CAUDI.E  et  aL 
(Supreme  Court  of  lifinois.    Feb.  17,  1899.) 
Deed— Delivbrt— Unborn  FBRSoit  as  GBASTsa, 

1.  An  unborn  child  does  not  take  under  a 
deed  to  "I.  and  his  brothers  and  sisters." 
though  I.  is  the  grantor's  only  Uving  child,  and 
there  is  expectation  of  another  in  a  few  days. 

2.  A  deed  by  husband  and  wife  to  their  chil- 
dren is  no|  delivered  where  the  husband  mere- 
ly places  it  in  the  hands  of  the  wife  for  safe- 
keeping, and  it  Is  kept  in  their  possession  and 
under  their  control. 

3.  A  «hild  of  the  grantors,  bom  after  the 
signing  and  acknowledging  of  a  deed  to  their 
children  as  grantees,  but  who  was  not  only 
born,  but  died,  before  its  delivery,  does  not 
take  as  a  grantee. 

Appeal  from  circuit  court,  Wayne  coanty: 
E.  K  Newlln,  Judge. 

Suit  by  Samantha  B.  Morris  and  others 
against  Isham  E.  Caudle  and  others.  Bill  dis- 
missed, and  complainants  appeaL    Affirmed. 

Eidwln  Beecher  and  Crelghton  &  Thomas, 
for  appellants.  Crelghton,  Kramer  &  Kramer 
and  W.  T.  Bonham,  for  appellees. 

CRAIO,  J.  This  was  a  bill  for  partition, 
brought  by  the  appellants  In  the  circuit  court 
of  Wayne  county,  wherein  they  prayed  for 
partition  of  the  lands  described  in  the  biU,  as 
heirs  at  law  of  Samuel  Caudle,  deceased. 
Amy  E.  Caudle  put  In  an  answer  to  the  blU, 
In  which  she  denied  that  Samuel  Caudle  was 
the  owner  and  seised  of  the  lands  named  in 
the  bill  at  the  time  of  his  death,  and  alleged 
"that  on  November  26,  1884,  said  Samuel 
Caudle  and  this  defendant,  who  was  at  that 
time  his  wife,  by  warranty  deed  of  tliat  date 
conveyed  the  lands  above  descril>ed  to  the 
defendants  Isham  E.  Candle  and  Bertha  M. 
Caudle,  •  •  •  reserving  unto  themselves 
their  life  estates  therein,  which  said  deed  was 
on  said  date  duly  acknowledged,  and  after- 
wards, on  the  22d  day  of  July,  1885,  filed  for 
record  in  the  recorder's  office  of  the  said  coun- 
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ty  of  Wayne,  •  •  •  and  that  by  reason  of 
the  Bald  conveyance  the  entire  estate,  title,  and 
Interest  Trhich  the  said  Samuel  Oaudle  bad, 
prior  to  the  date  of  the  said  conreyance  in  the 
said  lands,  passed  Into  this  defendant  and  the 
said  Isham  E.  Caudle  and  Bertha  M.  Caudle." 
The  answer  further  denied  that  the  complain- 
ants  In  said  bill,  and  the  defendants  therein, 
except  this  defendant  and  the  said  Isham  B. 
Caudle  and  Bertha  M.  Caudle,  were  seised  In 
fee,  as  tenants  in  common  by  descent  from 
aald  Samuel  Caudle,  of  the  said  premises,  or 
bad  any  Interest  therein,  and  alleged  that  the 
same  belonged  solely  to  Isham  E.  Caudle  and 
Bertha  M.  Caudle,  subject  to  the  life  estate  of 
Amy  £.  Caudle.  The  answer  of  Isham  B. 
Caudle  and  Bertha  M.  Caudle  set  up  the  same 
defense  as  that  of  defendant  Amy  B.  Caudle. 
Upon  the  coming  In  of  the  answer  the  appel- 
lants filed  an  amended  bill,  In  which  they  al- 
leged that  the  deed  claimed  to  have  been  made 
by  the  said  Samuel  Caudle  on  November  26, 
18S4,  conveying  said  described  lands  to  Isham 
£!.  Candle  and  Bertha  M.  Caudle,  was  never 
delivered  to  the  grantees  therein;  that  said 
Bertha  M.  Caudle  was  not  at  that  time  In 
being,  but  was  bom  on  the  3d  day  of  January, 
1890;  that  the  said  deed  purported  to  be  made 
to  "Isham  B.  Candle  and  his  one  brothers  and 
sisters";  that  he,  said  Isham  E.  Caudle,  at 
that  time  had  no  brothers  and  sisters  other 
than  the  defendants  and  complainants  In  this 
bill,  as  Bertha  M.  Caudle,  one  of  the  defend- 
ants, was  not  at  that  time  bom;  that  the  only 
persons  said  term  "one  brothers  and  sisters" 
could  have  referred  to  were  the  other  defend- 
ants and  the  complainants  in  this  bill,  except 
the  said  Bertha  M.  Caudle,  who  was  not  then 
bom,  and  was  not  born  until  January  3, 1890, 
afterwards;  that  said  deed  was  never  deliv- 
ered, and  was  never  Intended  to  be  delivered, 
to  said  Isham  B.  Caudle,  or  any  other  of  the 
defendants  or  complainants  in  this  bill.  It 
was  also  set  up  in  the  amended  bill  that,  at 
the  time  of  the  making  of  said  deed,  the  said 
defendant  Amy  E.  Caudle  was  pregnant,  and 
a  short  time  after  the  making  of  said  deed 
gave  birth  to  a  female  child,  to  wit,  on  or 
about  the  7th  day  of  January,  18%;  that  the 
said  child  was  born  after  the  making  of  said 
deed,  and  was  named  Amy  E.  Caudle,  but 
said  child.  Amy  B.  Caudle,  died  on  or  about 
March  11,  1885.  To  the  amended  blU  Isham 
B.  CAiidle  and  Bertha  M.  Caudle  filed  a  plea, 
in  which  they  set  up  that  In  May,  1886,  Amy 
B.  Caudle,  as  guardian,  filed  a  petition  with 
the  Wayne  county  court  for  leave  to  sell  said 
lands  as  the  property  of  Isham  E.  Caudle  and 
Bertha  M.  Caudle;  that  thereafter  Samuel 
Caudle  filed  his  Intervening  petition  In  said 
court,  wherein  he  stated  that  he  and  his  wife 
had  deeded  to  Isham  E.  Caudle  and  his  broth- 
ers and  sisters  the  land  mentioned  In  the  peti- 
tion of  Amy  E.  Caudle,  together  with  other 
lands,  by  which  statement  he  Intended  to  ad- 
mit, and  did  admit,  that  he  signed,  sealed,  ac- 
knowledged, and  delivered  the  deed  referred 
to  In  complainants'  bill;    that  by  the  admis- 


sions above  pleaded  the  said  Samuel  Caudle 
and  his  heirs,  the  complainants  herein,  were 
and  are  estopped  from  denying  the  execution 
and  delivery  of  the  deed. 

From  the  foregoing  statement  of  the  plead- 
ings it  appears  the  appellants  predicate  their 
right  of  recovery  on  the  ground  that  Samuel 
Caudle,  died  seised  of  the  lands  In  contro- 
versy, and  that  they  Inherited  from  him; 
that  the  deed  executed  November  28,  1884, 
by  Samuel  Candle  and  wife  to  "Isham  B. 
Candle  and  his  one  brothers  and  sisters," 
was  never  delivered,  and  hence  the  lands  did 
not  pass  by  the  pretended  conveyance.  But 
appellants,  from  their  argument  filed  In  this 
court,  seem  to  have  changed  their  position, 
and  they  sow  claim  that  the  deed  of  No- 
vember 26,  1884,  was  delivered,  and  that  the 
title  to  the  land  passed  under  that  deed  to  Is- 
ham E.  and  Amy  E.  Caudle,  an  unborn  child; 
that  upon  the  death  of  Amy  B.  Caudle  they  be- 
came possessed  of  an  imdivided  Interest  in  the 
land  as  her  heirs.  There  is  no  substantial 
dispute  between  the  parties  In  regard  to 
the  facts  connected  with  the  execution  of 
the  deed  In  question,  nor  in  rega.rd  to  what 
was  said  and  done  In  regard  to  the  delivery 
of  the  instrument  It  appears  from  the  rec- 
ord that  Samuel  Caudle,  the  grantor  ia  the 
deed,  was  ai  man  advanced  In  years,  who 
had  raised  a  large  family  of  children,  and 
having  lost  his  wife  he  had  married  a  young 
woman.  As  a  result  of  the  second  marriage 
one  child  had  been  bom,  before  the  deed 
was  made,  another  was  expected  to  be  bora 
within  four  or  five  weeks,  and  others  might 
reasonably  be  expected  at  regular  periods 
so  long  as  the  health  and  vigor  of  the  gran- 
tor continued.  Having  raised  and  educat- 
ed his  children  by  bis  first  wife,  and  being 
desirous  of  making  some  provision  for  his 
children  of  the  second  marriage,  he  called 
upon  a  Justice  of  the  peace  with  a  view  of 
making  a  will,  in  which  be  desired  to  de- 
vise the  land  In  question  to  Isham  E.  Caudle, 
a  son  of  the  second  marriage,  and  such  oth- 
er children  as  might  thereafter  be  bom. 
Upon  consultation  with  the  justice,  the  lat- 
ter told  Caudle  that  a  will  might  be  broken. 
He  then  decided  to  make  a  deed,  and  direct- 
ed the  squire  to  prepare  a  deed  conveying 
the  land  to  "Isham  E.  Caudle  and  his  own 
brothers  and  sisters."  The  Justice  prepared 
the  deed  as  directed,  but  in  writing  the  name 
of  the  grantees  In  the  deed  he  used  the  word 
"one"  instead  of  "own."  After  the  deed  was 
executed  and  acknowledged,  the  grantor. 
Caudle,  took  the  instrument  and  carried  it 
away.  Upon  arriving  at  his  home,  he  gave 
it  to  his  wife,  saying,  "Mother,  here's  your 
deed;  take  care  of  it" 

Under  the  facts  as  shown  by  the  record, 
the  question  presented  is  whether  the  un- 
born child.  Amy  E.  Caudle,  took  title  to  the 
laud  under  the  deed  of  November  26,  1884, 
executed  by  Samuel  Caudle  and  his  vdfe  to 
Isham  E.  Caudle  and  his  own  brothera  and 
sisters.    A  grantee  must  be  In  esse  at  the 
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time  of  the  execution  of  the  deed;  otherwise 
no  title  will  pass  by  the  deed.  9  Am.  Sc 
Bng.  Bnc.  Law,  131.  In  Tledeman  on  Beal 
Property  (section  673)  the  author  says:  "The 
common  law  did  not  treat  children  en  ventre 
aa  mere  as  persons  In  esse  for  the  purpose  of 
holding  or  acquiring  proi>erty.  This  capac- 
ity only  attached  upon  their  birth  alive. 
Consequently,  by  the  old  common  law  chil- 
dren born  after  the  death  of  the  ancest(»r 
were  precluded  from  participating  with  the 
others  In  the  distribution  of  the  Intestate's 
estate.  But  this  harsh  rule  has  now  been 
generally  changed  by  statute."  There  Is  no 
doubt  In  regard  to  a  posthumous  child  be- 
ing entitled  to  inherit  property  by  descent 
under  our  existing  laws,  and  to  also  take  by 
devise,  bnt  an  unborn  child  has  no  such  ex- 
istence as  will  enable  it  to  take  a  present 
grant  of  lands  by  deed.  Indeed,  in  Faloon 
V.  Slmsbauser,  130  Dl.  649,  22  N.  B.  885,  we 
held  that  In  case  of  a  grant  of  an  Immedi- 
ate estate  In  possession  the  grantee  must  be 
In  esse,  and  a  deed  of  that  kind  may  be 
avoided  by  showing  the  grantee  came  Into 
being  subsequently  to  the  delivery  of  the 
deed.  In  speaking  In  regard  to  the  neces- 
sity of  the  existence  of  a  grantee  In  a  deed 
of  conveyance,  Tledeman  (section  797)  says: 
"For  the  grant  of  an  Immediate  estate  In 
•possession  It. is  necessary  that  the  grantee 
I>e  in  esse,  and  If  it  be  shown  that  the  gran- 
tee came  Into  being  after  the  conveyance 
It  will  avoid  the  deed." 

There  Is  another  fatal '  objection  to  the 
deed,— it  was  never  delivered  to  the  unborn 
grantee  or  to  any  person  for  her.  As  has 
been  seen,  the  deed  was  executed  November 
26,  1884.  The  child  was  bom  January  7, 
1885,  and  died  March  11,  1885.  After  the 
deed  was  executed,  the  grantor.  Caudle,  took 
It  home  with  him,  and  then  handed  it  to  his 
wife,  and  It  was  kept  In  the  house  where  he 
and  his  wife  resided,  under  his  control,  until 
the  last  of  July,  1885,  when  the  wife  sent 
it  to  the  county  seat  to  be  recorded.  If,  up- 
on the  executlcm  of  the  deed.  Caudle  had  de- 
livered it  to  his  wife  to  be  by  her  held  tor 
the  grantees  therein  named,  we  would  not 
hesitate  to  hold  that  the  Instrument  was 
delivered;  but  where  one  of  the  grantors 
merely  places  the  deed  In  the  hands  of  the 
other  grantor  for  safe-keeping,  as  was  the 
case  here,  and  the  instrument  Is  kept  In  the 
possession  and  under  the  CMitrol  of  the  gran- 
tors, the  deed  cannot  be  held  to  be  deliver- 
ed. Some  time  after  the  death  of  the  child, 
the  deed  was  placed  on  record,  and  there- 
after. In  May,  1896,  the  grantor  admitted,  as 
shown  by  the  pleadings,  that  he  had  execut- 
ed and  delivered  the  deed.  This  rendered 
the  deed  valid  as  to  the  grantee  Isham  E. 
Caudle,  but  had  no  bearing  as  to  the  rights 
of  the  unborn  child  or  any  person  claiming 
udder  her.  As  the  appellants  failed  to  es- 
tablish title  to  the  premises  In  question,  the 
court  properly  dismissed  the  bill,  and  the  de- 
cree will  be  affirmed.    Decree  aiUrmed. 


an  UL  160) 

ANDBBSON  r.  ANDBB80N. 

(Supreme  Court  of  Illinois.    Feb.  17.  1899.) 

EXBCOTOll — Sbttlkmbst— Fkaod — Impkacbmbst — 

Eqoitt. 

1.  A  judgment  of  the  county  court  in  a  set- 
tlement by  an  executor  may  be  impeached  for 
fraud  in  a  salt  In  equity. 

2.  An  order  of  the  county  court  approving 
the  report  of  an  executor,  who  conceals  the 
fact  that  a  legacy  has  been  paid  by  testator  in 
his  lifetime,  and  who  fraaduleaUy  claims  a 
credit  for  having  paid  it,  will  be  set  aside  at 
suit  of  the  residuary  legatee,  for  whom  the  ex- 
ecutor was  also  guardian. 

Appeal  from  appellate  court,  Fourth  dis- 
trict 

Suit  by  Alexis  D.  Anderson  against  John  P. 
Anderson.  From  a  Judgment  of  the  appellate 
court  affirming  a  decree  for  complainant  (77 
111.  App.  533),  defendant  appeals.    Affirmed. 

John  Anderson,  the  father  of  appellant  and 
appellee,  died,  testate,  April  11,  1876.  His 
will  was  duly  admitted  to  probate.  By  the 
twelfth  clause  he  grave  to  the  heirs  of  his 
body  by  his  wife  Margaret  all  moneys  and 
personal  property  remaining  after  the  pay- 
ment of  all  other  legacies  and  bequests.  Mar- 
garet had  then  two  infant  children  by  the 
testator,— appellee  and  a  daughter.  The  will 
provided  that,  In  case  of  the  death  of  one  of 
these  children  without  Issue,  the  survivor 
should  have  the  share  of  the  deceased  child. 
Some  time  after  the  death  of  the  testator,  the 
daughter  died,  leaving  appellee  as  the  sole 
residuary  legatee.  The  testator  had  by  a  for- 
mer marriage  adult  children,  for  whom  be 
provided,  either  by  gifts  executed  In  his  life- 
time or  by  provisions  hi  his  will.  Two  of 
these,  the  appellant  and  David  L.,  he  made 
executors.  They  both  duly  qualified,  and 
gave  separate  mortgages  upon  their  real  es- 
tate as  security  for  the  faithful  performance 
of  their  trust.  David  L.  assumed  the  active 
management  of  the  trust,  but  he  died  within 
two  years,  at  which  time  appellant  took 
sole  charge.  Appellant  was  also  guardian  for 
appellee  during  the  latter  years  of  his  in- 
fancy, but  appellee  did  not  reside  with  ap- 
pellant By  the  eleventh  clause  of  the  will 
the  testator  had  provided  a  legacy  of  ^,000 
to  a  son  R.  W.  Anderson.  David  I*,  made  one 
or  two  reports  to  the  county  court  during  his 
lifetime,  and  appellant  made  such  reports 
from  time  to  time  thereafter.  After  appel- 
lee came  of  age,  he  caused  appellant  to  be 
cited  by  the  county  court  to  make  final  report 
and  pay  over  the  estate  in  his  hands.  Appel- 
lant appeared,  and  presented  a  statement, 
which  was  not  satisfactory,  and  the  matter 
was  left  (H>en  for  further  Investigation.  Sub- 
sequently the  statement  was  amended  by  add- 
ing to  the  credit  side  thereof:  "Legacy  of  R. 
W.  Anderson  paid  soon  after  the  death  of  tes- 
tator, but  not  credited  In  former  reports,  $5,- 
000."  This  statement  was  sworn  to  by  appel- 
lant and  the  clause  of  the  will  providing 
the  legacy  was  produced,  and  a  credit  for  the 
amount  demanded  by  appellant    This  state- 
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ment  was  accepted  as  true  and  correct  by 
appellee  and  bis  attorneys,  and  tbe  Item  al- 
lowed to  stand  to  the  credit  of  appellant  with- 
out further  Investigation.  An  order  approving 
the  account  was  prepared,  the  balance  ap- 
pearing to  be  due  paid  over,  a  receipt  there- 
for executed,  the  account  O.  K.  'd  by  tbe 
attorneys,  and  the  order  entered  without  coa- 
tention  before  the  court  This  occurred  Au- 
gust 16,  1893.  On  May  20,  1897,  R.  W.  An- 
derson, having  learned  that  appellant  had 
tal^en  credit  for  this  $6,000  In  bis  settlement 
with  appellee,  claimed  he  had  not  received 
It  from  tbe  executors,  as  be  in  fact  bad  not, 
and  cited  appellant  to  show  cause  why  be 
should  not  pay  It  to  him.  In  answer  to  this 
citation,  appellant  set  np  an  ademption  of 
this  bequest  by  tbe  testator  In  bis  lifetime. 
Upon  the  trlai  of  this  issue,  June  7.  1897,  ap- 
pellant produced  a  receipt,  dated  August  18, 
1875,  after  the  wHI  was  made,  and  shortly 
before  tbe  testator  died,  signed  by  R.  W. 
Anderson,  to  tbe  testator,  for  $14,143,  cover- 
ing certain  advancements,  and  also  this  $6,000 
bequest;  and  appellant  testified  that  this  re- 
ceipt was  with  tbe  testator's  papers;  that 
David  had  It  until  be  died;  that  he  had  had 
It  ever  since  David's  death;  that  be  bad  been 
tbe  only  executor  since  David  died,  for  about 
16  years;  that  he  was  with  tbe  testator  a 
day  or  two  before  he  died,  and  that  tbe  tes- 
tator told  blm  that  he  had  settled  with  all 
bis  grown  children,  except  himself  and  Da- 
vid; that  R.  W.  bad  never  made  any  claim 
until  recently;  and  that  be  had  never  known 
till  that  time  that  be  pretended  to  have  a 
claim  against  tbe  estate  on  account  of  that 
legacy.  The  court  held  that  tbe  proof  sus- 
tained tbe  defense,  and  dismissed  the  cita- 
tion, at  cost  of  R.  W.  Anderson,  the  com- 
plainant No  appeal  was  taken  from  the 
Judgment,  and  It  remains  in  full  force.  About 
this  time  appellee  first  beard  of  tbe  fact  that 
this  legacy  was  not  a  proper  charge  against 
tbe  estate,  and  bad  not  in  fact  been  paid  by 
tbe  executors  "soon  after  the  death  of  tes- 
tator" or  at  any  otber  time.  On  tbe  18th  day 
of  June,  1896,  api>eUke  filed  tbe  bUl  in  this 
case  against  appellant,  setting  up  the  facts, 
charging,  in  effect,  deception,  fraud,  and  mis- 
take, and  praying  that  the  settlement  made 
and  approved  In  the  county  court  be  set  aside, 
that  tbe  account  be  restated,  and  the  correct 
amount  due  ascertained,  and  for  payment  to 
him  of  tbe  sum  of  $6,000,  with  Interest  there- 
on. To  this  bill  appellant  made  answer.  In  ef- 
fect denying  all  deception,  fraud,  and  mistake, 
denying  that  tbe  legacy  provided  to  be  paid  to 
R.  W.  Anderson  was  In  fact  adempted,  and 
discharged  by  tbe  testator  In  bis  lifetime,  and 
setting  up  laches,  and  that  tbe  proceedings 
in  tbe  county  court  upon  said  account,  and 
the  order  entered  thereon,  are  a  complete  and 
effectual  bar  to  this  proceeding.  The  bear- 
ing resulted  In  a  decree  in  favor  of  appellee 
for  tbe  sum  of  $6,071.20.  To  reverse  this  de- 
cree, appellant  appealed  to  the  appellate  court 
for  tbe  Fourth  district,  where  the  decree  of 


tbe  circuit  court  was  affirmed.  To  reverse 
the  Judgment  of  tbe  appellate  ooort,  appel- 
lant brings  tbe  case  to  this  court 

Hadley  &  Burton,  for  appellant  Jaa.  R. 
Klnealy,  for  appellee. 

GRAIO,  3.  (after  stating  tbe  facts).  Did 
tbe  court  err  In  affirming  the  decree  setting 
aside  the  settlement  made  between  appellant 
and  appellee  in  the  county  court  of  Madison 
county,  August  15,  18937  It  is  contended  by 
appellant  that  the  order  entered  by  the  coun- 
ty court  is  a  bar  to  this  proceeding,  while  ap- 
pellee contends  that  the  Judgment  of  tbe 
county  court  is  impeachable  for  fraud  in 
equity.  In  1  Story,  Eq.  Jur.  1 187,  It  Is  said: 
"Fraud,  in  the  sense  of  a  court  of  equity, 
properly  Includes  all  acts,  omissions,  and  con- 
cealments which  involve  a  breach  of  legal  or 
equitable  duty,  trust  or  confidence  Justly  re- 
posed, and  are  injurious  to  another,  or  by 
whlcb  an  undue  and  unconscientious  advan- 
tage Is  taken  of  another;  and  courts  of  equity 
will  not  only  interfere,  in  cases  of  fraud,  to 
set  aside  acta  done,  but  they  will  also,  if  acts 
have  by  fraud  been  prevented  from  being 
done  by  tbe  imrtles,  interfere  and  treat  tbe 
case  exactly  as  if  the  acts  had  been  done." 
In  Nelson  v.  Rockwell,  14  111.  375,  this  court 
said:  "Fraud  is  one  of  tbe  broadest  grounds 
of  equity  recognized  by  tbe  courts,  and  re- 
lief may  be  obtained  against  a  Judgment  at 
law,  although  the  party  might  find  a  remedy 
in  the  court  of  law.  It  is  the  fraud  which 
gives  Jurisdiction  to  this  court,  and  the  ag- 
grieved party  Is  not  obliged  to  resort  to  an- 
other tribunal  possessed  of  less  power  and 
appliances  to  ascertain  tbe  truth  and  grant 
the  requisite  remedy,  although  the  other  tri- 
bunal may  have  Jurisdiction,"— citing  Hare 
&  Wallace's  notes  to  2  Leading  Cases  In 
Equity  (47  Law  Lib.  208),  wherein  it  is  held 
that  "a  fraudulent  Judgment  is  void  in  equity, 
as  It  regards  the  party  defrauded,  and  can- 
not therefore  preclude  the  exercise  of  equlta^ 
ble  Jurisdiction."  While  it  is  true  tbat  tbe 
county  court  is  a  court  of  record,  and  tbe 
same  presumptions  apply  to  its  Judgments  as 
other  courts  of  record,  it  is  also  true  that  a 
Judgment  of  tbe  county  court  in  a  settlement 
between  an  exequtor  and  trustee  and  a  cestui 
que  trust,  or  between  a  guardian  and  ward, 
may  be  impeached  for  fraud  in  a  court  of 
equity.  In  a  proper  case. 

Tbe  next  Inquiry  is  whether  tbe  represen- 
tations made  by  appellant  to  appellee  at  the 
time  of  the  settlement  in  tbe  county  court- 
that  tbe  executors  had  paid  a  legacy  of  $5,- 
000  to  R.  W.  Anderson,  and  that  appellant 
was  entitled  to  a  credit  for  that  amount  in 
bis  report— are  true  or  false.  An  examina- 
tion of  the  evidence  In  tbe  record  shows  that 
appellee  was  an  infant  four  yean  old  at  the 
time  of  his  father's  death.  The  will  appoint- 
ed David  li.  and  John  P.  Anderson,  half- 
brothers  of  appellee,  executors  of  tbe  estate 
of  John  Anderson,  appellee's  father.     Ap- 
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pellant  was  also  gnardlan  of  appellee.  When 
appellee  reached  his  majority,  and  the  time 
had  come  for  a  final  settlement  between  ap- 
pellant and  appellee,  and  appellant  was  re- 
quired to  account,  appellee  discovered  a  dis- 
crepancy of  ¥7,000  and  Interest,  according  to 
appellant's  reports,  which  appellee  insisted 
should  be  paid  or  explained.  Time  was  given 
appellant  to  Investigate  to  see  whether  the 
discrepancy  could  be  explained.  After  a  de- 
lay of  several  weeks,  appellant  and  appellee 
went  to  Edwardsvllle,  and.  In  the  presence  of 
appellant's  counsel,  appellant  admitted  this 
discrepancy  In  his  account,  but  claimed  that 
he  bad  found  an  error,— that  a  legacy  of  $5,- 
000.  given  by  the  eleventh  clause  of  the  will 
to  R.  W.  Anderson,  had  been  paid  by  the 
executors,  but  they  had  never  taken  credit 
for  it  In  any  of  the  reports  made  and  filed  In 
the  county  court.  The  will  was  produced, 
and  the  eleventh  clause  read,  showing  that 
R.  W.  Anderson  was  given  a  legacy  of  $5,- 
000.  An  examination  of  the  reports  made  at 
the  same  time  seemed  to  verify  the  represen- 
tation made  by  appellant  that  the  executors 
had  never  taken  credit  for  the  f 5,000  which 
appellant  claimed  they  had  paid.  The  credit 
was  then  entered  by  appellant  in  the  report, 
on  the  credit  side,  in  these  words:  "Legacy 
of  R.  W.  Anderson  paid  soon  after  death  of 
testator,  but  not  credited  in  former  reports, 
$5,000."  The  discrepancy  which  appellee 
found  was  bonds  of  Madison  county,  amonnt- 
Ing  to  $7,000,  that  had  never  been  charged  In 
any  of  the  previous  accounts,  which  being 
added  made  the  total  amount  in  appellant's 
hands,  as  executor,  $18,852.04.  The  record 
shows  that  from  this  sum  $10,000  was  taken, 
the  executor  being  required  to  pay  Margaret 
Young  the  Interest  on  this  amount  during  her 
life,  leaving  In  the  hands  of  the  executor  and 
trustee  for  appellee  $8,852.04.  Before  the 
$7,000  was  added,  the  balance,  according  to 
the  report,  was  $11,852.04.  This  was  discov- 
ered by  appellee,  and  after  Its  discovery,  and 
after  the  fund  of  $10,000  was  set  aside  for 
Mrs.  Young,  the  balance  found  to  be  due  ap- 
pellee was  $8,852.04.  Appellee  allowed  the 
sum  of  $852.04  to  be  deducted  for  his  con- 
tribution to  the  trustee  for  managing  the  In- 
terest of  Mrs.  Young  in  the  estate.  The  ap- 
pellee, relying  on  the  representations  of  tine 
appellant,  who  had  been  his  guardian  so 
many  years,  that  the  executors  had  paid  this 
$5,000  to  R.  W.  Anderson,  accepted  $8,000  as 
the  amount  dne  him,  and  gave  his  receipt 
therefor.  The  evidence  shows  that  appellant 
was  not  entitled  to  the  credit  of  $5,000.  It 
Shows  he  falsely  represented  the  executors 
had  paid  the  legacy  to  R.  W.  Anderson  "soon 
after  the  death  of  the  testator,"  and  took 
credit  for  that  amount  when  he  settled  with 
his  cestui  que  trust.  The  report  was  sworn 
to.  The  order  was  made,  and  the  receipt 
given  by  appellee,  August  15,  1803.  After- 
wards R.  W.  Anderson  found  out  about  the 
credit  taken  by  appellant,  and  May  20,  1897, 
filed  his  petition  for  a  citation  to  show  cause 


why  he  should  not  be  paid  the  $5,000  legacy 
given  him  by  the  terms  of  the  will.  Appellee 
for  more  than  three  years  had  remained  in 
Ignorance  of  the  fraud  perpetrated  npon  him 
in  the  settiement,  until  he  learned  from  R. 
W.  Anderson  that  the  executors  had  not  paid 
him  the  $5,000  for  which  appellant  took  credit 
in  his  report  at  the  time  of  the  settiement 
with  appellee.  On  the  hearing  of  the  citation, 
appellant  produced  the  receipt  of  B.  W.  An- 
derson to  the  testator  In  his  lifetime,  and 
testified  that  this  receipt  was  with  his  fa- 
ther's (the  testator's)  papers;  that  David,  his 
co-executor,  had  it  until  he  died;  that  the 
other  papers  were  given  to  appellant  after 
his  death;  tiiat  he  supposed  it  was  In  the 
handwriting  of  R.  W.  Anderson;  that  he  had 
been  the  only  executor  since  his  death;  that 
he  did  not  know  whether  the  $5,000  had  ev^r 
been  paid;  that  he  was  with  his  father  a 
day  or  two  before  he  died,  and  he  told  him 
that  he  had  settled  with  all  his  children,  and 
gotten  receipts  from  them;  admitted  that  he 
(appellant)  did  not  pay  it;  that  be  supposed 
it  had  been  paid.  In  the  settlement  with  his 
cestui  que  trust  he  took  credit  for  the  $5,000. 
and  represented  that  the  executors  had  paid 
it  to  R.  W.  Anderson,  and  swore  to  his  re- 
port containing  this  credit.  R.  W.  Anderson 
testified  that  David  Anderson  never  paid  It 
to  him,  and  tliat  appellant  did  not  pay  It  to 
htm.  He  (R.  W.  Anderson)  admitted  he  gave 
his  father  the  receipt  to  cover  this  advance- 
ment, and  to  cover  his  portion  In  his  father's 
will. 

.  From  a  careful  examination  of  the  evi- 
dence, we  can  come  to  no  other  condnsion 
than  that  appellant  perpetrated  an  intentional 
fraud  on  appellee,  his  cestui  que  trnst.  When 
appellant  made  the  settlement  with  appellee. 
August  15,  1888,  the  receipt  given  by  B.  W. 
Anderson  to  his  father,  the  testator,  "In  full 
as  my  portion,  according  to  his  will,  to  this: 
date,"  was  in  appellant's  possession,  and  had 
been  for  more  than  16  years.  He  knew  he 
had  not  paid  the  $5,000  as  execntor,  and  that 
his  brother  and  co-executor,  David  !•.  Ander- 
son, had  not  claimed  td  have  paid  it  or  taken 
credit  for  the  $5,000  In  his  reports  up  to  the 
time  of  his  death.  This  very  receipt  given 
his  father  he  afterwards  used  to  defeat  R.  W. 
Anderson  when  be  had  appellant  cited  before 
the  county  court  asking  to  be  paid  this  $5,000 
given  him  by  the  will. 

Havhig  come  to  this  conclusion  In  relation 
to  the  facts  In  evidence,  what  Is  the  law  of 
the  case  as  to  setting  aside  the  order  of  the 
county  court  approving  api>ellanfB  report* 
Appellant  concealed  facts  pecallarly  witliin 
his  knowledge,  of  which  appellee  and  tbe 
county  court  could  not  know,  and  made  talse 
representations  and  statements  which  de- 
prived appellee  of  $5,000  which,  under  the 
will,  belonged  to  appellee  as  part  of  his  resid- 
uary estate.  The  relation  of  trust  and  cmi- 
fid^nce  existed  between  appellant  and  appel- 
lee, and  it  was  the  duty  of  appellant  to  dis- 
close the  ti:uth  to  appellee.    In  Bruce  r.  Ooo- 
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Uttle,  81  III.  103,  -where  a  guardian  taHed  to 
report  certain  moneys  belonging  to  his  ward, 
and  concealed  the  same,  this  court  said  (page 
105):  "While  the  approval  of  the  guardian's 
account  by  the  court  In  1851  was  a  Judicial 
act,  yet  If  the  guardian  had  received  moneys 
which  he  failed  to  account  for,  or  charged 
himself  with  too  small  an  amount,  no  reason 
Is  perceived  why  the  wards  may  not  require 
the  account  to  be  correctly  stated,  and  the 
guardian  properly  charged,"— citing  Bond  v. 
Lockwood,  33  111.  212.  In  Perry  on  Trusts 
(section  024)  the  author  says:  "It  Is,  how- 
ever, his  [trustee's]  duty  to  inform  the  court 
fully  of  all  material  facts  within  his  knowl- 
edge, for  a  decree  procured  by  any  conceal- 
ment or  other  management  would  be  opened, 
and  the  trustee  might  be  held  responsible." 
And  In  section  923:  "If  a  release  Is  executed 
to  a  trustee  by  a  cestui  que  trust  Just  after 
coming  of  age,  the  courts  will  investigate  the 
transaction,  and  require  evidence  that  the 
trustee  took  no  advantage  of  his  position 
and  hifluence.  A  release  by  the  cestuis  que 
trustent  will  not  be  binding  unless  the  par- 
ties are  made  fully  acquainted  with  their 
own  rights,  and  the  nature  and  full  extent  of 
the  liabilities  of  the  trustee.  Any  conceal- 
ment, misrepresentation,  or  other  fraudulent 
conduct  will  vitiate  such  a  release."  Under 
the  facts  In  this  case,  a  fraud  was  practiced 
by  appellant  upon  appellee  of  such  a  charac- 
ter as  to  authorize  a  court  of  equity  to  set 
aside  the  order  of  the  county  court 

We  have  considered  the  cross  errors  urged 
by  appellee,  but,  under  all  the  facts  as  they 
appear, .  we  are  not  inclined  to  disturb  the 
Judgment  of  the  appellate  court  in  regard  to 
the  mode  adopted  of  computing  interest  on 
the  $5,000.  The  Judgment  of  the  appellate 
court  is  affirmed.    Judgment  affirmed. 


(ITS  in.  295) 

WOODARD  v.  WOODARD  et  al. 
(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

SPKCiriO  PBRVOBHAHCB— COItTKi.CT. 

A  parol  contract  between  father  and  son 
that  the  son  shall  go  on  land  of  the  fnther. 
Improve  it,  and  pay  the  taxes,  and  have  it,  "is 
not  sufficiently  definite  and  unequivocal  for 
specific  performance;  no  time  being  fixed  for 
giving  a  deed,  and  nothing  being  said  as  to 
the  nature  or  character  of  the  improvements. 

Appeal  from  circuit  court,  Marlon  county. 

Suit  by  Andrew  J.  Woodard  against 
Charles  Woodard  and  others.  Bill  dismissed, 
and  complainant  appeals.     Affirmed. 

Van  Hoorebeke  &  Louden  (Henry  C.  Oood- 
now,  of  counsel),  for  appellant.  L.  M.  Kagy, 
for  appellees. 

CRAIO.  J.  This  was  a  bill  In  equity 
brought  by  Andrew  J.  Woodard  against  his 
father,  Charles  Woodard,  and  others,  to  en- 
force the  specific  performance  of  an  alleged 
parol  agreement  to  convey  40  acres  of  land  In 
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Marlon  county.  A  hearing  was  had  on  the 
pleadings  and  evidence,  and  the  court  en- 
tered a  decree  dismissing  the  bill,  to  reverse 
which  the  complainant  appealed. 

It  seems  from  the  evidence  introduced  on 
the  hearing  that  Charles  Woodard,  one  of 
the  defendants,  about  the  year  1875  or  1876, 
owned  a  farm  in  Marlon  county  consisting 
of  100  acres,  upon  which  he  resided.  In  ad- 
dition to  the  home  farm,  he  owned  two  40- 
acre  tracts  of  land  about  a  half  mile  from 
his  residence,  and  also  20  acres  of  timber 
land  some  three  miles  from  the  40-acre  tracts. 
He  had  two  sons,  the  complainant  and  Wil- 
liam Woodard.  One  of  the  40-acre  tracts 
was  conveyed  to  the  complainant  by  bis  fa- 
ther In  1884,  and  the  20  acres  were  sold  by 
the  father  In  188C,  so  that  there  Is  bnt  one 
40-acre  tract  of  land  Involved  In  this  pro- 
ceeding. The  complainant  does  not  claim 
that  there  was  any  contract  in  writing  made 
between  him  and  his  father  In  relation  to 
the  land  in  question,  but  he  relies  solely  upon 
a  verbal  agreement.  A  specific  performance 
of  a  parol  contract  for  the  conveyance  of 
land  cannot  be  claimed  as  a  matter  of  right 
In  either  party,  but  It  Is  a  matter  resting  in 
the  sound  and.  reasonable  discretion  of  the 
court,  and  the  circumstances  attending  each 
particular  case  will  be  carefully  considered. 
Cusey  V.  Hall,  81  111.  160.  In  Story's  Equity 
Jurisprudence  (volume  2,  {  764),  the  author 
says:  "In  order  to  take  a  case  out  of  the 
statute  upon  the  ground  of  part  performance 
of  a  parol  contract,  it  is  not  only  indispen- 
sable that  the  acts  done  should  be  clear  and 
definite,  and  referable  exclusively  to  the  con- 
tract, but  the  contract  should  also  be  estab- 
lished by  competent  proofs  to  be  clear,  defi- 
nite, and  unequivocal  In  all  its  terms."  Was 
such  a  contract  established  by  the  evidence 
in  this  case?  But  a  single  witness  under- 
takes to  testify  to  the  contract  relied  upon, 
and  that  is  the  complainant  himself.  He  tes- 
tified, in  substance,  that  an  agreement  was 
made  by  which  he  was  to  go  upon  the  home 
farm,  cultivate  it,  pay  the  taxes,  and  sup- 
port his  father  and  mother  out  of  the  pro- 
ceeds of  the  farm,  and  that  he  was  to  have 
the  farm;  that  his  brother,  William,  was  to 
go  upon  the  two  40-acre  tracts,  improve 
them,  and  pay  the  taxes,  and  he  was  to  have 
them,  and  also  the  20  acres  of  tlml>er  land. 
Complainant  also  testified  that  the  next 
spring  after  this  arrangement  had  been  made 
It  was  agreed  that  he  and  his  brother,  Wil- 
liam, should  change  places;  that  William  was 
to  take  his  place  on  the  home  farm,  and  he 
was  to  take  the  place  of  William  on  the  two 
40-acre  tracts  and  the  20  acres  of  timber 
land;  that,  In  pursuance  of  the  arrangement 
80  made,  he  moved  on  the  two  40-acre  tracts 
of  land,  improved  them,  and  paid  the  taxes, 
as  he  had  agreed  to  do. 

If  a  contract  was  made  as  claimed  by  com- 
plainant, It  falls  short  of  the  requirements 
laid  down  by  Story  as  essential  to  the  en- 
forcement of  a  parol  contract.    It  was  not 
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definite  and  nneqnirocal.  No  time  was  set 
by  the  contract,  as  detailed  by  complainant, 
when,  If  ever,  a  deed  should  be  made  for  the 
land.  Nothing  was  said  In  regard  to  the  na- 
ture or  character  of  the  Improvements  to  be 
placed  on  the  land.  Whether  they  should  be 
extensive  or  of  little  or  no  value  Is  left  to 
conjecture.  But,  aside  from  these  considera- 
tions, when  the  evidence  Introduced  by  the 
defendants  is  considered  in  connection  with 
complainant's  evidence,  It  Is  clear  no  con- 
tract which  a  court  of  equity  would  enforce 
has  been  established.  The  evidence  of  com- 
plainant was  squarely  contradicted  In  each 
and  every  material  point  by  Charles  Wood- 
ard,  the  father  of  complainant,  and  by  hia 
brother,  William  Woodard.  They  unite  In 
testifying  that  no  contract  was  made  where- 
by the  complainant  and  William  Woodard, 
or  either  of  them,  were  to  have  any  lands 
belonging  to  the  defendant  Charles  Wood- 
ard. If  a  contract  had  been  made,  these 
witnesses  would  know  it  They  would  know 
its  terms  and  conditions,  and  when  they  come 
Into  court,  and  testify  that  no  contract  was 
ever  made,  so  long  as  their  credibility  Is  not 
called  In  question  the  case  attempted  to  be 
made  by  complainant  Is  overcome.  It  is 
true,  two  witnesses,  Frank  and  Charles 
Woodard,  sons  of  the  complainant,  testify 
to  statements  they  heard  the  defendant 
Charles  Woodard  make,  to  the  eftect  that  the 
land  was  their  father's  land;  that  It  was 
In  their  father's  name,  and  he  (Charles  Wood- 
ard) could  not  sell  It  But  loose,  unguarded 
declarations  of  this  character  cannot  over- 
come the  positive  evidence  that  no  contract 
was  ever  In  fact  made.  Moreover,  the  state- 
ment which  those  witnesses  testify  was 
made  by  the  defendant  Charles  Woodard  in 
all  probability  had  reference  to  the  40  acres 
of  land  which  he  had  conveyed  to  the  com- 
plainant 

In  the  argument  Importance  seems  to  be 
attached  to  the  alleged  fact  that  lasting  and 
valuable  Improvements  were  made  by  the 
complainant  on  the  land  In  question.  Upon 
an  examination  of  the  record.  It  will  be  found 
that  the  two  4(V-acre  tracts  are  not  In  the 
same  quarter  section,  and  the  Improvements 
which  the  complainant  made  were  principal- 
ly on  the  40-acre  tract  which  was  deeded  to 
complainant,  and  is  not  involved  In  this  pro- 
ceeding. The  house,  bam,  and  all  other 
buildings  were  on  that  40.  No  buildings 
had  been  erected  on  the  40-acre  tract  In  ques- 
tion,  and  even  the  fence  around  the  land  had 
been  removed.  There  were  therefore  no  val- 
uable and  lasting  improvements  made  on  the 
land,  and  no  rights  can  properly  be  claimed 
on  the  ground  of  improvements.  Fouts  v. 
Roof,  171  111.  568,  50  N.  E.  653,  has  been  cit- 
ed as  an  authority  to  control  the  decision  of 
this  case.  We  find  no  fault  with  the  role 
laid  down  In  the  case  cited,  but  the  facts  in 
that  case  are  so  different  from  the  facta  here 
that  It  cannot  control.  After  a  careful 
consideration  of  the  evidence  In  the  record, 


we  are  satisfied  that  the  decree  dismissing 
the  bill  was  correct,  and  It  will  be  affirmed. 
Decree  affirmed. 


(177  lU.  S34) 

CROWN  COAIi  &  TOW  CO.  r.  THOMAS. 
(Supreme  Court  of  Illinois.    Dec.  21,  1898.) 

E4CITT  JOKISDICTIOX  —  ACCOOKTINO  —  COBPOBA- 
TIOS8— CoXTRACTg — AsfNCLHEST —  EVIDBXCK— 
COSTRIBUTORS  —  RiOHT  TO  RsiMBDBSBIIBirT  — 
PaTHBHT— APPBAL— FAII.URB  TO  APPLT  POB  Rs- 
UBF. 

1.  Equity  Jorisdiction  of  matters  of  acconnt- 
ing  does  not  depend  on  the  absence  of  a  rem- 
edy at  law,  where  the  accounts  are  compli- 
cated, and  involved  with  third  persona,  and 
methods  pecniiar  to  equity  are  reqoired. 

2.  Where  all  persoas  interested  in  a  reor- 
ganized corporation  met  and  dlstribnted  shares 
of  stock,  without  reference  to  the  amonnt  con- 
tributed, parol  evidence  that  at  anch  meetinir 
they  agreed  to  reimburse  the  contributors  is 
admissible,  in  the  absence  of  any  resolution  or 
minute  action  at  a  stocUKrfders'  or  directors' 
meeting,  to  explain  the  minutes  of  a  Bubse- 
quent  meeting  showing  a  ratification  of  such 
agreement 

3.  A  corporation  issuing  its  stock  without  ref- 
erence, to  the  amount  contributed,  and  bonds 
to  ail  contributors  except  One,  is  under  obliga- 
tion to  reimburse  such  one  for  his  contribution. 

4.  Where  corporate  stock  is  distributed  with- 
out reference  to  the  amounts  contributed,  a 
contributor  may  recover  reimbursements  for 
his  contribution,  thouRh  he  had  received  shares 
of  stock,  and  bad  disposed  of  them. 

5.  In  an  accounting  between  a  reorganized 
corporation  and  a  stockholder  of  the  original 
corporation  for  the  value  of  his  interest  in  th«- 
latter,  the  pendency  of  an  action  against  the 
former- for  an  alleeed  indebtedness  of  the  lat- 
ter is  not  alone  sufficient  to  show  that  it  was 
Indebted. 

6.  It  was  not  error  not  to  stay  proceedings 
for  an  accounting  pending  such  action,  in  the 
absence  of  any  application  therefor. 

On  Rehearing. 
After  a  corporation  had  resolved  to  pay  a 
contributor  In  bonds  for  his  contribution,  the 
president  of  the  corporation  attached  the  bonds 
for  a  debt  due  to  him  individually.  The  cor- 
poration then  agreed  with  the  contributor  that 
the  settlement  by  which  he  was  to  receive  the 
bonds  set  aside  for  bira,  for  his  contribution. 
wsB  annnlled.  Held,  that  the  amonnt  due  to 
the  contributor  for  his  contrilmtion  was  not  paid 
in  bonds. 

Appeal  from  appellate  court,  Fourth  dis- 
trict 

Suit  by  Edward  L.  Thomas  against  the 
Crown  Coal  &  Tow  (Company  and  others. 
From  a  decree  for  complainant  the  coal  and 
tow  company  appealed  to  the  appellate  court 
which  affirmed  the  decree  (73  111.  App.  879). 
and  It  again  appeals.    Affirmed. 

Gustavus  A.  Koemer,  for  appellant  Charles 
W.  Thomas,  for  appellee. 

PER  CURIAM.    This  Is  an  appeal  from  a 

Judgment  of  the  appellate  court  affirming  a 
decree  of  the  circuit  court  of  St  Clalr  county. 
We  have  carefully  examined  the  record  and 
the  argument  of  counsel,  and  are  satisfied  the 
appellate  court  reached  a  correct  conclusion. 
The  Judgment  of  the  appellate  court  will 
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therefore  be  affirmed,  and  as  tbat  court.  In 
Its  opinion,  has  fully  considered  the  ques- 
tions involved,  its  opinion  will  be  adopted. 
That  opinion,  by  CBKIGHXON,  P.  3.,  is  as  fol- 
lows: • 

"This  was  a  suit  in  chancery,  commenced 
and  prosecuted  In  the  circuit  court  of  St 
Clair  county,  by  Edward  L.  Thomas  against 
the  Crown  Coal  &  Tow  Company,  Bart  S. 
Adams,  and  John  T.  Taylor,  and  resulted  In 
a  decree  for  f6,309.89,  In  favor  of  Thomas. 
The  Crown  Coal  &  Tow  Company  brings  the 
cause  to  this  court  by  appeal. 

"In  the  year  1887  there  was  organized, 
under  the  laws  of  the  state  of  Bllnols,  a  cor- 
poration styled  the  Crown  Coal  Company; 
and  In  the  month  of  March,  1893,  appellee, 
Thomas,  and  the  said  Adams  and  Taylor, 
owned  all  of  the  stock  of  the  said  corporation, 
and  the  said  corporation  owned  and  was  op- 
erating a  coalmine,  and  bad  due  it  a  large 
amount  in  book  accounts  for  coal  sold  in 
course  of  business,  and  owed  the  expenses 
Incurred  In  operating  the  mine  the  previous 
month.  Thomas,  Adams,  and  Taylor  also 
owed.  Jointly,  $4,500  to  one  Meisenberger,  a 
former  stockholder  In  said  corporation,  for 
his  stock  Jointly  purchased  by  them.  Tay- 
lor and  Adams  owned  a  coal  mine  known  as 
the  'Harmony  Mine,'  and  certain  coal  leases. 
Adams  owned  an  Interest  In  the  Western 
Coal  &  Tow  Company,  and  one  Samuel  H. 
Leatbe  owned  certain  coal  lands  and  a  line 
of  tugs.  The  above-named  parties  co-operat- 
ed together,  with  others,  in  a  reorganization 
of  the  Crown  Coal  Company,  increasing  Its 
capital  stock  from  $30,000  to  $200,000,  and 
changing  its  name  to  the  Crown  Coal  &  Tow 
Company;  and  all  the  above-mentioned  prop- 
erties were  by  their  respective  owners  con- 
tributed and  turned  over  to  the  reorganized 
concern,  and  Its  business  thereafter  carried 
on  with  this  property.  The  reorganization 
was  completed  at  a  meeting  of  all  the  parties 
Interested,  held  March  25,  1893;  and  all  the 
$200,000  of  stock  was  distributed  among  the 
contributors  and  certain  other  parties  who 
had  contributed  nothing,  without  any  refer- 
ence to  the  amounts  contributed  by  each,  or 
to  the  fact  that  a  number  had  contributed 
nothing.  At  this  same  meeting,  and  as  a  part 
of  the  reorganization  scneme.  It  was  orally 
agreed  and  understood  that  all  who  had  con- 
tributed should  be  reimbursed  by  the  corpora- 
tion to  the  extent  of  the  value  of  their  re- 
spective contributions,  but  the  minutes  of 
that  meeting  contain  no  mention  of  such  an 
agreement  The  original  plan  for  reimburse- 
ment was  found  to  be  Impracticable;  and 
thereupon,  at  a  stockholders'  meeting  held 
March  1,  1894,  the  following  resolution,  as 
shown  by  the  minutes  of  that  meeting,  was 
presented  and  adopted: 

"  'Whereas,  the  capital  stock  of  this  com- 
pany has  been  contributed  by  various  stock- 
holders In  unequal  proportion,  the  distribu- 
tion of  the  stock  having  been  made  without 
reference  to  the  amounts  contributed;  and 


whereas,  this  company  was  originally  pro- 
jected and  organized  by  the  parties  interested 
la  a  certain  railroad,  then  known  as  the  Belle- 
ville &  St  Louis  Railroad,  and  now  known  as 
the  Belleville  City  Hallway,  as  an  adjunct 
to  said  railroad;  and  whereas,  It  was  orig- 
inally contemplated,  understood,  and  agreed 
by  the  parties  Interested  In  the  formation  and 
organization  of  this  company  that  all  the 
amounts  advanced  by  any  of  the  stockholders 
to  this  company  should  be  repaid  out  of  the 
proceeds  of  bonds  to  be  issued  by  the  said 
railroad  company,  and  guarantied  In  part 
by  this  company,  and  that  the  stock  of  this 
company  should  be  subject  to  the  indebted- 
ness created  by  said  bonds;  and  whereas, 
various  of  the  stockholders  of  this  company, 
on  the  faith  of  the  said  agreement  and  uu- 
derstanding,  have  advanced  large  sums  of 
money  to  this  company,  and  have  conveyed 
to  it  property  of  great  value;  and  whereas,  a 
doubt  has  arisen  as  to  the  legality  of  such 
proposed  indorsement  or  guaranty  by  this 
company  of  the  bonds  of  the  said  railroad 
company,  or  the  application  of  the  bonds  of 
the  said  railroad  company  to  the  purposes  of 
this  company,  and  said  plan  has  been,  In  con- 
sequence, abandoned;  and  whereas,. It  is  the 
desire  of  this  company  that  the  true  Intent 
and  meaning  of  said  agreement  and  under- 
standing be  carried  out,  and  that  the  persons 
conveying  their  money  and  property  to  this 
company  on  the  faith  thereof  be  protected: 
Therefore,  be  It  resolved,  that  the  president  of 
the  company  deliver,  to  each  stockholder  who 
has  contributed  either  money  or  property  to 
the  capital  of  this  company,  bonds  of  this  com- 
pany at  par,  to  an  amount  equal  to  such  con- 
tribution, with  interest  from  the  date  there- 
of to  this  date.' 

"There  having  arisen  a  dispute  as  to  the 
amount  at  which  the  Crown  Coal  Company 
property  and  good  will  was  taken,  that  dis- 
pute was  at  that  meeting  settled,  as  appears 
from  the  minutes:  *The  dispute  as  to  the 
amount  at  which  the  Crown  Coal  Company's 
property  and  good  will  was  taken  by  this  com- 
pany was  this  day  settled  by  agreement  of 
all  the  stockholders  present,  and  said  figure 
was  fixed  at  $18,000  of  March  1,  1893.  the 
same  not  to  Include  the  book  accounts  be- 
longing to  the  Crown  Coal  Company.'  In 
pursuance  of  the  action  taken  by  the  stock- 
holders at  their  meeting  of  March  1st,  the  di- 
rectors met  March  10th,  and,  as  shown  by 
the  records  of  that  meeting,  unanimously 
passed  the  following: 

"'Resolved,  that  the  Union  Trust  Compa- 
ny of  St  Louis,  trustee  in  the  mortgage 
given  by  this  company  to  secure  its  bonds, 
be  authorized  and  requested  to  make  deliv- 
ery of  said  bonds  as  follows,  to  wit:  To 
Samuel  H.  Leathe,  $118,500;  to  Bart  S.  Ad- 
ams, $10,000;  to  John  Taylor,  $4,000;  to 
Edward  L.  Thomas,  $5,000;  all  the  balance 
of  said  bonds  to  Samuel  H.  Leathe,  treas- 
urer, $62,500.' 

"Said  trustees  thereupon  delivered  bonds. 
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as  directed  In  said  resolntion,  to  sit  the  cod- 
tributors,  except  the  appellee,  and  stood 
readr  to  deliver  to  him;  but  those  intended 
for  him  were,  for  some  reason  not  explained, 
80  far  as  we  find  In  this  record,  attached  by 
Leatbe,  who  was  president  of  the  corpora- 
tion. Pending  this  attachment,  the  follow- 
ing agreement  was  entered  Into  by  the 
Crown  Coal  &  Tow  Company,  the  appellant, 
and  Edward  L.  Thomas,  appellee: 

"  'Whereas,  Edward  L.  Thomas  has  cer^ 
tain  claims  against  the  Crown  Coal  &  Tow 
Company,  based  upon  what  he  claims  to  be 
his  portion  of  the  purchase  price  of  certain 
coal  pits  which  were  turned  over  to  said 
company  by  him  and  bis  associates;  and 
whereas,  a  partial  settlement  of  the  said 
claims  has  heretofore  been  made,  and  cer- 
tain bonds  of  said  company  were  set  aside 
to  said  Edward  L.  Thomas,  aa  In  satisfaction 
or  settlement  of  a  portion  of  said  claims.  In 
consideration  of  the  surrender  of  whatever 
Interest  in  said  bonds  the  said  Edward  L. 
Thomas  may  have:  It  is  agreed  by  the  said 
company  that  any  former  arrangement  or 
settlement  made  between  the  parties,  namely, 
said  Thomas  and  said  company,  growing  out 
of  the  said  transactions,  shall  be  considered 
abrogated  and  annulled,  and  as  though  it 
had  never  been  made;  and  the  said  Edward 
L.  Thomas  shall  be  relegated  to  auy  actions 
or  suits  that  he  may  be  advised  may  be  prop- 
er for  the  purpose  of  adjusting  and  settling 
the  differences  between  him  and  the  said 
company,  growing  out  of  said  purchase  mon- 
ey or  other  moneys  which  he  may  claim  to 
be  due  him  on  account  of  the  transactions 
hereinbefore  mentioned.  Dated  this  eighth 
day  of  November,  A.  D.  1895.  Crown  Coal 
&  Tow  Co.,  by  S.  H.  Leathe,  President. 

"  'We  ratify  the  above,  this  November  8, 
1895.  Saml.  Lcathe,  Director.  John  T.  Tay- 
lor, Director.  Bai-t  S.  Adams,  Director. 
Fred  B.  Merrills.* 

"Upon  the  execution  of  this  agreement, 
the  bonds  set  apart  to  appellee  were  surren- 
dered to  the  appellant,  and  thereafter  appel- 
lee instituted  his  suit,  which  progressed  un- 
der the  original  bill  to  the  rendition  of  an 
Interlocutory  decree  referring  the  cause  to 
the  master,  who  took  testimony  and  made 
report  to  the  court,  from  which  it  appears 
that  the  balance  chargeable  to  appellant  on 
account  of  the  book  accounts  belonging  to 
the  Crown  Coal  Company,  after  deducting 
the  debts  of  that  company  (including  the  $4,- 
500  due  Meisenberger  from  appellee,  Adams, 
and  Taylor,  which  appellant  had  undertaken 
to  pay  out  of  this  fund,  and  had  so  paid), 
amounted  to  $10,281.56;  that  the  Crown  Coal 
Company's  property  and  good  will  were  tak- 
en by  appellant  at  $18,000;  and  that  appel- 
lee's portion  of  the  contribution  made  by 
himself,  Adams,  and  Taylor  to  the  property 
of  appellant  at  the  time  of  the  reorganization 
was  29/j,2  of  these  amounts;  and  that  appel- 
lee owed  appellant  a  small  note,  with  ac- 


crued Interest,  amounting  to  $306.29,  show- 
ing a  balance  in  favor  of  appellee  of  $C,309.- 
89. 

"Objections  and  exceptions  were  filed  to 
the  master's  repprt,  and  a  final  hearing  had 
upon  an  amended  and  supplemental  bill,  and 
answer  thereto,  and  a  decree  rendered  In 
favoc  of  appellee,  against  appellant,  for  $6,- 
309.89.  The  following  errors.  In  substance, 
are  assigned  and  urged:  The  court  erred  in 
rendering  the  interlocutory  decree,  in  not 
dismissing  complainant's  bill,  in  not  sus- 
taining exceptions  to  master's  report,  finding 
for  complainant,  and  rendering  the  final  de- 
cree. It  is  contended  that  there  was  no  com- 
petent evidence  In  this  record  of  any  agree- 
ment to  reimburse;  that  api>ellee  was  i>ald 
for  his  Interest  in  the  contributl<m  to  the 
property  of  appellant  In  stock;  that  he  has 
been  paid  to  the  extent  of  $5,000  In  IxMids 
set  apart  for  him  In  pursuance  of  the  reso- 
lution of  March  10,  1894;  that  by  the  agree- 
ment of  November  8,  1895,  appellant  Is  re- 
leased from  all  obligation  and  duty  to  pay 
him;  that.  If  any  right  to  recover  ever  ex- 
isted. It  was  as  a  stockholder;  and  that,  be- 
fore the  decree  In  this  case  was  rendered. 
he  had  sold  his  stock;  and,  finally,  that,  if 
appellee  has  any  remedy.  It  Is  not  In  chan- 
cery, but  In  an  action  at  law  by  hlnasdf, 
Adams,  and  Taylor. 

"The  Crown  Coal  Company  bad  on  band 
cash  to  the  amount  of  between  $2,000  and 
$3,000,  a  considerable  amount  of  supplies,  a 
large  number  of  Items  of  book  accounts  dne 
It  for  coal,  amounting  to  near  $20,000,  and 
owed  current  expenses  and  other  indebted- 
ness consisting  of  many  items,  and  at  the 
time  Its  mine  was  turned  over  to  appellant 
by  appellee  and  bis  associates,  Adams  and 
Taylor,  its  then  owners,  It  was  a  going  con- 
cern. The  new  organization  desired  to  keep 
this  mine  In  continuous  operation,  and.  to 
that  end,  the  moneys,  supplies,  and  book  ac- 
counts of  the  Crown  Coal  Company  were 
turned  over  to  It  as  a  part  of  the  contribu- 
tion of  appellee,  Adams,  and  Taylor  to  Its 
property.  Appellant  absorbed  the  cash  In 
Its  business,  used  up  the  supplies,  and  under- 
took the  collection  of  the  book  accounts  and 
the  payment  of  the  debts,  opening  a  separate 
account  with  this  fund.  This  account  was 
Intricate  and  Involved,  and  a  great  portion 
of  the  testimony  In  this  voluminous  record 
relates  to  It,  and  to  contests  and  Investiga- 
tions concerning  Items  of  It  The  Interest  of 
appellee  in  both  this  fund  and  In  the  mine 
and  good  will  was  Involved  with  Adams  and 
Taylor,  who  were  also  made  defendants. 

"V.'here  the  state  of  accounts  between 
the  parties  is  complicated  and  Intricate, 
where  the  state  of  accounts  between  the  par- 
ties Is  Involved  with  third  parties,  where  to 
do  Justice  requires  the  employment  of  meth- 
ods of  Investigation  peculiar  to  courts  of 
equity,  and  where  it  would  be  very  difficolt 
for  a  Jury  to  unravel  the  numerous  transac- 
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tloDS,  are  conditions  usually  held  to  be  suffi- 
cient to  give  a  court  of  equity  Jurisdiction. 
The  Jurisdiction  in  equity  does  not  in  such 
cases  depend  upon  the  absence  of  a  remedy 
at  law,  but  upon  its  adequacy  or  practica- 
bility, and  upon  the  discretion  of  the  court. 
This  case  is  sufficiently  involved,  compli- 
cated, and  intricate  to  Justify  a  court  of 
equity  in  taking  Jurisdiction  of  It 

"It  is  true  that  the  agreement  and  under- 
standing that  the  contributors  to  the  prop- 
erty of  the  reorganized  concern  shouid  be 
by  It  reimbursed  for  the  property  contribut- 
ed by  them,  respectively,  as  first  made  and 
understood,  are  not  evidenced  by  any  reso- 
lution or  minute  action  taken  at  a  stockhold- 
ers' or  directors'  meeting;  but  the  oral  evi- 
dence clearly  shows  that  such  agreement 
was  entered  into,  and  that  such  understand- 
ing did  exist  Leathe,  Borman,  Chl]^ey, 
Thomas,  Taylor,  B.  S.  Adams,  and  B.  F. 
Adams  all  testify  to  it,  and  It  is  not  contro- 
verted. This  evidence  is  competent  and  ma- 
terial to  the  proper  understanding  of  the 
resolutions  of  March  1  and  March  10,  18&4. 
The  oral  testimony  also  clearly  shows  the 
truth  of  the  recital  in  the  resolution  of  March 
1st  that  'the  capital  stock  of  this  company 
has  been  contributed  by  various  stockhold- 
ers in  unequal  proportion,  •  •  *  without 
reference  to  the  amounts  contributed.'  With 
ail  these  facts  before  them  and  dearly  un- 
derstood, the  stockholders  and  directors  did, 
as  Is  properly  proven  by  minutes  of  pro- 
ceedings at  their  respective  meetings  of 
March  1  and  March  10, 1894,  fully  ratify  and 
confimr  the  agreement  and  understanding 
shown  by  the  oral  evidence.  The  obligation 
to  reimburse  Is  proven  by  competent  evi- 
dence. The  whole  scheme,  as  shown  by  the 
evidence,  manifests  the  fact  that  the  value 
of  the  property  of  the  appellant  was  to  be 
in  its  bonds,  and  not  in  Its  stock.  Appellee 
was  not  paid  for  his  Interest  in  the  con- 
tribution to  the  property  of  the  company  in 
stock,  and  reimbursement  was  actually  made 
in  bonds  to  all  the  other  contributors,  which 
of  itself  is  a  condition  calling,  in  equity,  for 
like  treatment  of  appellee.  True,  bonds  were 
set  apart  for  appellee;  but  before  they  reach- 
ed him,  by  the  agreement  of  November  8, 
1805,  he  surrendered  back  to  appellant  all  of 
such  bonds,  for  no  other  consideration,  so 
far  as  appears,  than  that  be  might  prosecute 
a  suit  for  recovery  of  the  value  of  his  inter- 
est In  the  contribution  by  himself  and  his  as- 
sociates to  the  property  of  appellant,  without 
prejudice  by  the  act  of  surrendering  his 
claim  to  the  bonds.  Such  transaction  can- 
not In  a  court  of  equity,  be  held  to  be 
payment  The  'former  arrangement  or  set- 
tlement' which  was  'abrogated  and  annulled' 
by  that  agreement  is  the  arrangement  to  pay 
a  portion  of  appellee's  claim  in  bonds.  The 
right  to  demand,  and  by  suit  to  compel,  pay- 
ment is  reserved;  and,  in  our  opinion,  appel- 
lant Is  not,  by  that  agreement  released  from 


all  obligation  or  duty  to  pay  appellee.  Al- 
though appellee  had  disposed  of  his  stock  In 
appellant  company  before  the  decree  in  this 
case  was  rendered,  we  are  of  opinion  he  is 
not  thereby  barred.  In  our  view  of  the  case, 
his  right  to  recover  Is  not  dependent  upon 
his  being  a  stockholder.  The  stock  was  dis- 
tributed 'without  reference  to  the  amounts 
contributed,'  and  large  blocks  of  it  given  to 
persons  who  had  contributed  nothing.  His 
right  to  recover  is  not  incident  to  his  stock, 
but  to  his  having  contributed  to  the  property 
of  the  appellant  under  an  agreement  and  un- 
derstanding that  he  should  be  reimbursed, 
and  the  ratification  and  confirmation  of  that 
agreement  and  understanding  by  appellant 
There  was  no  error  In  rendering  the  Inter- 
locutory decree,  and  refusing  to  dismiss  com- 
plalnant^s  bill. 

"The  objections  and  exceptions  to  the  mas- 
ter's report  are  not  abstracted.  Appellant,  In 
its  reply  brief,  says:  'In  the  abstract  It  has 
not  been  thought  necessary  to  set  out  the  ex- 
ceptions to  the  master's  report  in  detail,  be- 
cause the  court  is  not  asked  to  consider  the 
report  In  detail;'  and  it  Is  not  a  question  of 
computation  and  calculation.  Our  conten- 
tion is  the  whole  thing  is  wrong.'  After  this 
case  was  referred  to  the  master,  and  while 
it  was  pending  before  him,  a  suit  was  In- 
Btitnted  in  the  circuit  court  of  St  Louis 
county,  Missouri,  by  the  St  Louis  Dredging 
Company,  against  appellant,  on  an  alleged 
note  of  the  Crown  Coal  Company,  and  proof 
of  the  pendency  of  that  suit  was  made  be- 
fore the  master.  Complaint  is  made  that  the 
master  did  not  In  his  statement  of  account, 
allow  the  demand  In  that  suit  against  appel- 
lee, and  that  the  court  did  not,  on  account 
of  the  pendency  of  that  suit  arrest  the  fur- 
ther prosecution  of  this  one.  It  is  not  con- 
tended that  should  we  look  into  the  evidence 
taken  before  the  master,  we  would  find  any 
testimony  tending  .to  show  that  this  was  a 
bona  fide  suit,  that  the  Crown  Coal  Company 
really  owed  such  a  debt,  or  that  the  appel- 
lant was  liable  therefor.  In  any  manner,  on 
account  of  the  Crown  Coal  Company.  We 
have  looked  into  the  record,  and  do  not  find 
any  such  testimony.  This  was  a  proper  item 
to  bring  before  the  master,  and,  If  a  valid 
charge  against  appellee,  it  should  have  been 
proven  the  same  as  any  other  item.  It  ap- 
pears the  master  was  of  opinion  that  the 
mere  pendency  of  the  suit  was  not  sufllcient 
proof,  and  excluded  it,  and  no  exceptions  to 
his  report  appear  In  the  abstract  It  does 
not  appear  from  the  record  that  any  applica- 
tion was  made  to  the  court  to  stay  the  pro- 
ceedings In  this  case  until  the  St  Louis  case 
could  be  litigated.  Such  an  application,  at 
any  time  before  final  decree,  supported  by  a 
proper  showing  of  probable  liability  on  ac- 
count of  that  demand,  would  doubtless  have 
been  granted,  or  some  order  made  fully  pro- 
tecting appellant.  We  find  no  error  m  sus- 
taining the  master's  report.  In  finding  for 
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complainant,  or  in  rendering  the  final  de- 
cree." 
Judgment  affirmed. 

On  Rehearing. 
(Feb.  22,  1899.) 

In  tbe  petition  for  a  rehearing  in  this  case 
It  is  said:  "The  main  Item  recovered  by  the 
decree  Is  $5,709.37,  to  'amount  from  coal 
mines.'  The  main  error  in  the  finding  of  the 
appellate  and  supreme  court  Is  that  the  fact 
-was  overlooked  that  this  amount  had  been 
paid  In  bonds  of  tbe  Crown  Coal  &  Tow  Com- 
pany." The  appellant  agreed  to  deliver  to 
appellee,  Thomas,  bonds  of  the  company  in 
payment  of  |5,000  due  him  for  property  turn- 
ed over- to  the  company;  but,  as  we  under- 
stand the  decree,  be  never  obtained  the  bonds. 

It  appears  from  the  decree  that  at  a  meet- 
ing of  the  stockholders  of  the  appellant  com- 
pany, on  March  1,  1894,  the  following  pro- 
ceedings were  had. 

"The  dispute  as  to  tbe  amount  at  which 
the  Crown  Coal  Company's  property  and  good 
win  was  taken  by  this  company  was  this  day 
settled  by  agreement  of  all  tbe  stockholders 
present,  and  said  figure  was  fixed  at  |18,000 
of  March  1,  1893,  the  same  not  to  Include  the 
book  accounts  belonging  to  the  Crown  Coal 
Company." 

A  resolution  was  passed  to  issue  $200,000 
as  bonds,  and  secure  them  by  mortgage  to 
Union  Trust  Company  as  trustee.  The  fol- 
lowing resolutions  were  also  adopted: 

"Whereas,  the  capital  stock  of  this  com- 
pany has  been  contributed  by  various  stock- 
holders in  unequal  proportions,  the  distribu- 
tion of  the  stock  having  been  made  without 
reference  to  the  amounts  contributed;  and 
whereas,  this  company  was  originally  pro- 
jected and  organized  by  the  parties  Interest- 
ed in  a  certain  railroad,  then  known  as  the 
Belleville  and  St  Louis  Railroad,  and  now 
known  as  the  Belleville  City  Railway,  as  an 
adjunct  to  said  railroad;  and  whereas,  it 
was  originally  contemplated,  understood,  and 
agreed  by  the  parties  Interested  In  the  forma- 
tion and  organization  of  this  company,  that 
all  the  amounts  advanced  by  any  of  the  stock- 
holders to  this  company  should  be  repaid  out 
of  the  proceeds  of  bonds  to  be  Issued  by  the 
said  railroad  company,  and  guarantied  in  part 
by  this  company,  and  that  the  stock  of  this 
company  should  be  subject  to  the  indebted- 
ness created  by  said  bonds;  and  whereas, 
various  of  the  stockholders  of  this  company, 
on  tbe  faith  of  the  said  agreement  and  un- 
derstanding, have  advanced  large  sums  of 
money  to  this  company,  and  have  conveyed 
to  it  property  of  great  value;  and  whereas, 
a  doubt  has  arisen  as  to  the  legality  of  such 
proposed  indorsement  or  guaranty  by  this 
company  of  the  bonds  of  the  said  railroad 
company,  or  the  application  of  the  bonds  of 
the  said  railroad  company  to  the  purposes  of 
this  company,  and  said  plan  bas  been,  in 
consequence,  abandoned;  and  whereas.  It  is 


the  desire  of  this  company  that  tbe  true  In- 
tent and  meaning  of  said  agreement  and  un- 
derstanding be  carried  out,  and  that  the  per- 
sons conveying  their  money  and  property  to 
this  company  on  the  faith  thereof  be  protect- 
ed: Therefore,  be  it  resolved,  that  tbe  presi- 
dent of  the  company  deliver,  to  each  stock- 
holder who  bas  contributed  either  money  or 
property  to  the  capital  of  this  company. 
bonds  of  this  company,  at  par,  to  an  amount 
equal  to  such  contribution,  with  interest  frOm 
the  date  thereof  to  this  date." 

Immediately  after  the  adjournment  of  the 
stockholders'  meeting;  a  meeting  of  tbe  di- 
rectors was  held,  at  which  the  president  and 
secretary  were  directed  to  cause  bonds  and 
mortgage  to  be  issued,  as  directed  by  tbe 
stockholders.  At  a  meeting  of  the  directors 
held  March  10th,  tbe  following  resolntion  was 
adopted: 

"Resolved,  that  the  Union  Trust  Company 
of  St.  Louis,  trustee  In  tbe  mortgage  given 
by  this  company  to  secure  its  lionds,  l)e  au- 
thorized and  requested  to  make  delivery  of 
said  bonds  as  follows,  to  wit:  To  Samuel  H. 
Leathe,  $118,500;  to  Bart  S.  Adams.  $10,000; 
to  John  Taylor,  $4,000;  to  Edward  L.  Thom- 
as, $5,000;  all  the  balance  of  said  bonds  to 
Samuel  H.  Leathe,  treasurer,  $62,500." 

Under  these  proceedings,  bonds  were  deliv- 
ered to  Leathe,  Adams,  and  Taylor,  but  no 
bonds  ever  passed  Into  the  hands  of  Thomas. 
It  is  true,  Thomas,  on  his  cross-examination, 
was  made  to  say  that  be  secured  tbe  bonds; 
but  such  was  not  the  case.  He,  no  doubt,  in- 
tended to  be  understood  as  saying  that  the 
bonds  were  yet  open  for  him,  or  ordered  to 
be  deUvered  to  him.  What  counsel  for  ap- 
pellant understands  to  have  been  a  delivery 
of  tbe  bonds  to  Thomas  Is  fully  explained  In 
bis  argument,  as  follows:  "Thus,  we  see 
from  his  own  testimony  be  did  get  the  bonds; 
that  Is  to  say,  they  were  delivered  to  bim  by 
the  trustee.  That  they  did  not  reach  bis 
hands  is  not  the  company's  fault  His  testi- 
mony above  quoted  shows  that  they  were  ar- 
rested in  the  hands  of  tbe  trustee  by  an  at- 
tachment proceeding  by  Mr.  Leathe,  presum- 
ably a  creditor  of  his.  But  as  far  as  the 
company  was  concerned,  the  delivery  was 
complete.  Its  trustee  was  ordered  to  deliver 
them  to  Mr.  Thomas,  and  did  deliver  them, 
or  hold  them  subject  to  tbe  order  of  the  court 
In  the  attachment  proceeding." 

It  thus  appears  that  after  the  bonds  which 
Thomas  was  to  recdve  bad  been  made  out, 
and  were  ready  for  delivery,  Mr.  Leathe.  who 
was  president  of  the  appellant  corporation, 
and  who  held  the  controlling  stock  In  the 
company,  commenced  in  tbe  city  of  St  Louis 
an  attachment  proceeding  against  Thomas, 
and  attached  tbe  bonds,  and  thus  prevented 
their  delivery.  The  fact  that  a  resolution  had 
been  passed  by  the  appellant  directing  a  de- 
livery of  the  bonds  did  not  constitute  a  de- 
livery; nor  did  the  act  of  the  president  of 
tbe  corporation  attaching  tbe  bonds  before 
they  passed  out  of  the  hands  of  the,  trustee 
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constitute  a  delivery.  Whether  Leathe  was 
to  blame  for  stopping  the  bonds,  or  whether 
Thomas  was  In  fault,  does  not  appear,  nor  Is 
It  material.  The  fact  remains  that  the  bonds 
did  not  pass  from  appellant  to  Thomas.  In- 
deed, It  la  apparent  from  a  subsequent  con- 
tract made  between  the  appellant  and  Thom- 
as that  the  appellant  did  not  regard  the  bonds 
as  having  been  delivered  to  Thomas.  That 
contract  was  as  follows: 

"Whereas,  Edward  L.  Thomas  has  certain 
claims  against  the  Crown  Coal  &  Tow  Com- 
pany, based  upon  what  he  claims  to  be  his 
portion  of  the  purchase  price  of  certain  coal 
pits  which  were  turned  over  to  said  com- 
pany by  him  and  his  associates;  and  whereas, 
a  partial  settlement  of  the  said  claims  has 
heretofore  been  made,  and  certain  trands  of 
said  company  were  set  aside  to  said  Edward 
L.  Thomas,  as  in  satisfaction  or  settlement 
of  a  portion  of  said  claims.  In  consideration 
of  the  surrender  of  whatever  interest  in  said 
bonds  the  said  Edward  L.  Thomas  may  have: 
It  is  agreed  by  the  said  company  that  any 
former  arrangement  or  settlement  made  be- 
tween the  parties,  namely,  said  Thomas  and 
said  company,  growing  out  of  the  said  trans- 
actions, shall  be  considered  abrogated  and 
annulled,  and  as  though  It  had  never  been 
made;  and  the  said  Edward  L.' Thomas  shall 
be  relegated  to  any  actions  or  suits  that  he 
may  be  advised  may  be  proper  for  the  pur- 
pose of  adjusting  and  settling  the  differences 
between  him  and  the  said  company,  growing 
oat  of  said  purchase  money  or  other  moneys 
which  he  may  claim  to  be  due  him  on  ac- 
coimt  of  the  transactions  hereinbefore  men- 
tioned. Dated  this  eighth  day  of  November, 
A.  D.  1895.  Crown  Coal  &  Tow  Company, 
by  S.  Bf.  Leathe,  President 

"We  ratify  the  above,  this  November 
eighth,  1885.  SanU.  Leathe,  Director.  John 
T.  Taylor,  Director.  Bart  S.  Adams,  Direct- 
or.   Fred  B.  MerriUs." 

In  this  agreement,  between  appellant  and 
Thomas,  it  Is  not  intimated  that  Thomas  had 
secured  the  bonds,  but  it  Is  stated  In  a  mild 
form  that  the  bonds  were  set  aside  for  Thom- 
as. The  agreement  there  pretends  that,  in 
consideration  of  the  surrender  of  whatever 
interest  Thomas  has  in  the  bonds,  the  former 
arrangement  made  between  the  company  and 
Thomas,  under  which  he  was  to  secure  bonds 
in  payment  for  his  Interest  on  the  property 
turned  over  to  the  company,  should  be  abro- 
gated, and  Thomas  was  left  free  to  institute 
proceedings  to  recover  of  the  company  for 
the  property  he  had  turned  over  to  it  The 
only  fair  inference  that  can  be  drawn  from 
this  contract  is  that  the  bonds  originally  de- 
signed for  Thomas  passed  back  into  the  hands 
of  appellant  corporation. 

In  view  of  the  foregoing,  the  position  an- 
nounced in  the  petition  for  a  rehearing,  that 
Thomas  was  paid  in  bonds  for  the  property 
he  turned  over  to  appellant,  is  not  borne  out 
by  the  facts  in  the  record,  and  the  petition 
for  a  rehearing  will  be  denied. 


078  III.  IS) 

KIEHNA  et  al.  v.  MANSKER  et  aL 
(Supreme  Court  of  IlUnois.    Feb.  17,  1899.) 

iSoaOOL    DiBTKIOT  —  BUILDIXO  SiTI  —  FOWSR    OF 
BOAKD. 

A  school-hoase  site  having  been  selected 
by  a  vote  of  the  people,  and  thus  become  the 
site  Of  the  district  (School  Law,  art.  5,  §  31; 
Kurd's  Rev.  St.  p.  1307),  the  board  of  direct- 
ors, in  the  absence  of  a  change  in  conditions, 
has  no  power  to  annai  the  action  of  the  voters, 
under  article  5,  §  27,  d.  ll,  declaring  that  the 
board  "shall  have  power  to  decide  when  the 
school-house  site  or  school  buildings  have  be- 
come unnecessary  or  unsuitable  or  inconven- 
ient for  a  school." 

Appeal  from  appellate  court,  Fourth  dis- 
trict 

Bill  by  George  Klehna  and  others  against 
B.  H.  Mansker  and  others.  From  a  Judg- 
ment of  the  appellate  court  affirming  a  de- 
cree for  defendants  (77  111.  App.  508),  com- 
plainants appeal.    Reversed. 

John  Boyd  and  C.  R.  Hawkins,  for  appel- 
lants. W.  T.  Vaughn  and  Ohas.  D.  Kane,  for 
appellees. 

CARTWRIGHT,  J.  AppeUees  are  school 
directors  of  district  No.  4,  In  tovnishlp  6, 
range  3,  ta  Perry  county.  The  school  bouse 
was  built  about  30  years  ago,  upon  a  site  half 
a  mile  east  of  the  center  of  the  district,  and, 
having  become  dilapidated  and  unfit  for  the 
purpose  of  a  school,  the  board  of  directors,  on 
January  25,  1897,  called  an  election,  and  gave 
notice  of  the  same,  to  be  held  February  6, 
1897,  for  the  purpose  of  voting  on  the  follow- 
ing questions:  For  or  against  building  a  new 
school  house;  for  or  against  purchasing  a  site 
for  the  new  school  house  at  the  Derrington 
well;  for  or  against  building  on  the  site  at 
the  center  of  the  district;  for  or  against  issu- 
ing bonds  to  the  amount  of  $650,  to  be  used 
in  said  building  and  site,  if  needed,  etc.  The 
election  was  held,  and  resulted  in  a  majority 
of  votes  for  building  on  the  site  at  the  center 
of  the  district  and  for  issuing  the  bonds,  and 
a  record  was  made  of  such  results.  A  con- 
veyance was  made  to  the  township  trustees, 
for  the  use  of  the  district  of  the  premises 
selected,  consisting  of  one  acre  In  the  N.  W. 
comer  of  the  S.  W.  ^  of  section  26,  in  said 
township.  Advertisements  to  contractors  for 
building  a  new  school  house  were  published, 
and  bids  received,  and  the  contract  was  let  to 
S.  H.  Carson  for  $535.  Bonds  to  the  amount 
of  $600  were  issued  to  Murphy,  Wall  &  Oo. 
A  suit  was  instituted  against  the  directors  to 
declare  the  election  void,  and  to  enjoin  them 
from  building  at  the  center  of  the  district,  but 
nothing  was  done  under  the  bill,  and  they 
were  not  restrained  in  any  way.  At  a  meet- 
ing of  the  board,  July  8,  1897,  a  petition  of 
certain  voters  and  residents  of  the  district  was 
presented,  asking  the  board  to  rescind  and  an- 
nul the  action  locating  the  site  chosen  by  the 
electors,  to  cancel  the  contract  for  building 
the  school  house,  to  rescind  the  order  for  is- 
suing bonds,  and  to  submit  to  the  voters  the 
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iiroposltlon  to  vote  for  or  against  building  a 
new  school  bouse  where  the  old  school  house 
stood,  and  for  or  against  issuing  bonds,  not  to 
exceed  $600,  to  pay  for  the  same.  The  peti- 
tion stated  that  there  was  no  public  highway 
at  the  site  chosen  at  the  election.  At  a  spe- 
cial meeting  of  the  board  held  July  12,  1897, 
an  order  was  entered  rescinding  the  contract 
with  Carson,  and  revolcing  the  order  by  which 
the  bonds  had  been  sold,  and  an  election  was 
ordered  on  the  propositions  so  petitioned  for. 
That  election  was  not  held,  for  the  reason  that 
appellants,  who  are  residents  and  taxpayers 
of  the  district,  filed  the  original  biU  in  this 
case,  and  obtained  a  temporary  injunction 
against  the  election.  The  temporary  injunc- 
tion so  obtained  was  dissolved  upon  motion 
1  vacation,  September  11,  1897,  whereupon 
th.e  board  again  proceeded  to  call  an  election, 
and  on  October  4,  1897,  ordered  such  election 
to  be  held  on  the  following  proposition:  "To 
build  a  new  school  house  on  the  old  site  and 
to  issue  bonds  to  the  amount  of  $000."  This 
election  was  held,  and  a  part  of  the  electors, 
26  in  number,  attended  and  voted  in  favor  of 
the  proposition,  and  there  were  no  votes 
against  It  Appellants  then  filed  their  supple- 
mental bill,  stating  the  proceedings  at  said 
meeting  of  October  4,  1897,  and  the  holding 
of  the  election,  and  praying  for  an  injunction 
against  the  carrying  out  of  such  proposition. 
A  temporary  Injunction  was  granted,  and  the 
cause  was  heard  upon  the  bill,  answer,  and 
proofs  establishing  the  foregoing  facts,  when 
the  injunction  was  dissolved  and  the  bill  dis- 
missed. The  appellate  court  has  affirmed  flie 
decree. 

The  single  fact  from  which  It  is  claimed 
that  appellees  had  a  right  to  ignore  and  annul 
the  action  of  the  electors  in  choosing  a  site  for 
the  school  house  is  that  there  was  no  public 
highway  to  the  site  so  chosen.  It  appears 
from  the  evidence  that  the  site  was  one-eighth 
of  a  mile  from  the  public  highway,  and  that  it 
was  conveyed  by  Theodore  Waiianghorst,  but 
it  does  not  appear  with  any  certainty  whether 
the  district  acquired  a  way  by  necessity,  on 
account  of  its  being  surrounded  by  land  of  the 
grantor,  or  whether  a  license  for  ingress  or 
egress  would  be  implied.  Wallcinghorst  testi- 
fied that  he  gave  the  directors  the  right  to  go 
in  and  build  the  school  house,  and  one  of  the 
school  directors  testified  that  Wallcinghorst 
gave  the  board  permission  to  have  a  roi  ^e  to 
the  site,  while  another  witness  speaks  of  land 
of  Mr.  Baker  lying  l>etween  the  school  house 
and  the  road.  In  Wilson  v.  Oarrard,  59  III. 
51,  the  school  house  was  erected  on  a  small 
lot  forming  a  part  of  a  tract  owned -by  Wil- 
son, and  it  was  held  that,  until  a  highway 
was  provided,  children  had  the  right  neces- 
sarily to  go  to  and  return  home  from  the 
school  house  over  his  land.  Under  the  deci- 
sion in  that  case,  if  Walkinghorst  granted  the 
land  for  a  public  use  necessarily  requiring 
that  the  children  of  the  district  should  go  and 
come  to  and  from  school,  a  license  to  pass 
over  his  land  miglit  fairly  be  implied.    But, 


however  that  may  be,  the  site  bad  been 
selected  by  a  vote  of  the  people,  and  became 
the  site  of  the  district  School  Law,  art  5.  { 
81  (Hurd's  Rev.  St  p.  1307).  In  such  a  case, 
the  directors  have  no  power  to  select  a  site  or 
to  annul  the  action  of  the  voters.  The  right 
to  do  so  in  this  cn.:e  is  claimed  by  virtue  of 
the  eleventh  clause  of  section  27  of  said  arti- 
cle 5,  which  is  as  follows:  "They  shall  have 
power  to  decide  when  the  school  house  site  or 
school  buildings  have  become  unnecessary  or 
unsuitable  or  inconvenient  for  a  scbooL" 
That  clause  confers  a  power  to  be  exercised 
when  changed  conditions  have  rendered  a  ate 
once  chosen  by  the  voters  unsuitable  or  In- 
convenient in  the  opinion  of  the  board,  and 
the  power  given  in  such  case  is  to  take  the 
initiative  for  the  choice  of  another  site  by 
calling  an  election  and  submitting  the  ques- 
tion to  the  voters.  A  change  in  the  center  of 
population,  or  other  conditions,  may  occur,  and 
the  language  of  the  statute  implies  some  such 
change  of  condition,  which  will  authorize  ac- 
tion by  the  board,  and  not  a  simple  refusal  to 
carry  out  the  will  of  the  voters.  In  this  case, 
nothing  had  happened  after  the  choice  of  the 
site  by  the  voters  to  render  it  unsuitable  or 
Inconvenient,  and  the  voters  acted  in  view  of 
the  same  conditions  and  with  the  same  facts 
before  them' as  the  board  when  It  attempted 
to  annul  their  action.  It  does  not  even  ap- 
pear that  there  was  not  a  right  of  way  from 
the  public  highway,  either  by  necessity  or 
from  an  implied  license,  and,  if  there  was  not. 
It  bad  not  been  determined  that  such  a  -way 
could  not  be  reasonably  secured  or  a  public 
highway  laid  out  The  right  as  claimed,  is 
simply  to  repudiate  any  site  selected  by  the 
voters  if  it  does  not  meet  the  views  or  wishes 
of  the  board,  and  to  call  an  election  to  build 
on  an  original  site  discarded  and  defeated  at 
the  election.  vVe  do  not  understand  the  stat- 
ute as  conferring  such  power.  The  question 
of  the  site  had  been  settled  at  the  Section 
held  In  February,  1897,  and  until  it  should  be- 
come unsuitable  or  inconvenient  or  It  had 
been  found  that  the  only  objection  made  to  it 
by  the  directors  was  not  and  could  not  be  rea- 
sonably removed,  there  was  no  right  to  call 
an  election  to  build  a  school  house  on  the  old 
site.  The  Judgment  of  the  appellate  court 
and  the  decree  of  tiie  circuit  court  are  re- 
versed, and  the  cause  Is  remanded  to  the  cir- 
cuit court    Reversed  and  remanded. 


an  III.  46) 

STOFP  et  al.  v.  McGINN  et  at 

(Supreme  Court  of  Illinois.    Feb.  17,  1899.) 

Win.— OOSSTBCCTION— Jdbisdiotios  —  Pabties  — 
Power  op  Sale. 

1.  A  court  of  equity  being  authorized  to  con- 
strue wills,  and  naTing  entertained  a  bill  for 
that  purpose,  the  fact  that  it  was  mistaken 
in  the  conclusion  that  it  required  construction 
and  the  appointment  of  a  trustee  does  not  maJie 
its  decree  void  for  want  of  jurisdiction. 

2.  An  administrator  de  bonis  non.  who  has  a 
duty  to  perform  in  connection  with  the  prop' 
erty  disposed  of  by  the  will,  requiring  a  cod- 
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struction  of  the  will  and  a  sale  of  the  property, 
may  file  a  bill,  on  which  the  court  may  con- 
•true  the  will  and  appoint  a  trustee  to  sell. 

3.  Though  one  fihng  a  bill  for  construction 
of  a  will  IS  not  entitled  to  brinf  the  suit,  this 
does  not  affect  the  court's  Jurisdiction,  or  make 
its  decree  void,  but  merely  erroneous. 

4.  Though  a  will  gives  no  express  power  to 
sell,  such  power  is  to  be  implied,  where  the  will 
gives  all  testator's  property,  real  and  personal, 
to  his  executor,  in  trust  to  distribute  in  such 
manner  that  sale  is  necessary. 

5.  A  decree  construing  a  will,  finding  that 
the  lands  therein  disposed  of  are  personalty,  to 
be  sold  and  divided,  is  a  bar  to  an  action  by  the 
beneficiaries  under  the  will  for  partition  of  the 
land,  though  the  trustee  to  sell  and  distribute, 
appointed  in  the  suit  to  construe,  failed  to  give 
a  bond  as  required  by  the  decree,  and  the  sale 
made  by  lilm  was  not  confirmed. 

Appeal  from  circuit  court,  Clinton  county; 
S.  L.  Dwlght,  Judge. 

Bill  by  Felix  McGinn  and  others  against 
B.  H.  StofF  and  others.  Decree  for  complain- 
ants.   Defendants  appeal.    Beversed. 

John  J.  McOaffigan  and  William  Wlnlcel- 
mann,  for  appellants. '  A.  W.  Hope,  Howett 
&  Jett,  Thos.  E.  Ford,  and  B.  J.  O'Niel,  for 
appdlees. 

CARTWBIGHT,  J.  AppeUeea  filed  the  bill 
in  tlUs  case  in  the  circuit  court  of  Clinton 
county  for  the  partition  of  393^  acres  of 
land,  claiming  title  in  fee  simple  in  them- 
selves and  Ellen  McKenna,  who  was  made  a 
defendant,  as  tenants  in  common  under  the 
will  of  Owen  Mulligan,  deceased,  and  asking 
to  have  certain  deeds  and  a  mortgage  declar- 
ed null  and  void,  as  clouds  upon  the  title.  It 
is  alleged  in  the  bill  that  Robert  G.  Lambe, 
administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  said  Owen  Mulligan, 
deceased,  made  sales  and  conveyances  of 
said  lands  to  B.  H.  Stoff,  J.  T.  Zurleine,  and 
Clem.  Scboenhoff,  appellants,  and  to  August 
Peek  and  J.  B.  Boeing;  that  no  title  passed 
by  said  conveyances;  that  said  J.  B.  Boeing 
has  since  died  intestate,  leaving  certain  of 
the  appellants  as  his  heirs  at  law;  and  that 
there  has  been  a  subsequent  conveyance  of 
a  portion  of  the  premises  and  a  mortgage  of 
another  portion.  These  are  the  deeds  and 
mortgage  asked  to  be  set  aside.  The  amend- 
ed answer  of  the  defendants  J.  T.  Zurleine, 
B.  H.  Stoff,  Clemens  Schoenhoff,  August 
Peek,  and  the  heirs  at  law  of  J.  B.  Boeing, 
deceased,  set  forth  a  proceeding  In  the  cir- 
cuit court  of  Clinton  county  for  the  con- 
struction of  the  will  of  said  Owen  Mulligan, 
and  the  appointment  of  a  trustee  for  the 
purpose  of  selling  the  land.  In  which  Robert 
G.  Lambe,  administrator  de  bonis  non  with 
the  will  annexed,  was  complainant,  and  the 
heirs  and  devisees  of  said  Owen  Mulligan 
were  defendants,  and  in  which  the  said 
sales  and  conveyances  were  made  and  a  part 
of  the  proceeds  distributed.  The  defendant 
Robert  G.  Lambe,  administrator,  also  answer- 
ed the  bill,  setting,  up  the  same  proceeding. 
To  all  those  portions  of  said  amended  an- 
swer which    alleged    the    appointment    of 


Lambe  as  administrator  de  bonis  non  with 
the  will  annexed,  and  his  qualifying  as  such, 
and  the  proceeding  in  the  circuit  court,  and 
the  sales  and  conveyances,  and  distribution 
of  part  of  the  proceeds,  exceptions  were  filed 
by  complainants,  on  the  ground  that  the 
allegations  were  insufiScIent  in  law  to  pre- 
sent any  defense  to  the  relief  prayed  for  in 
complainants'  bill,  and  for  the  further  rea- 
son that,  as  to  the  averment  of  distribution, 
it  was  not  stated  that  the  money  was  paid 
to,  and  received  by,  complainants,  and  ac- 
cepted by  them,  with  knowledge  of  the  fact 
that  It  was  a  portion  of  the  proceeds  of  the 
sales  of  the  real  estate.  The  circuit  court 
sustained  these  exceptions,  which  eliminated 
everything  in  said  amended  answer  in  the 
way  of  defense;  and  upon  formal  proof  be- 
ing made  tbat  Owen  Mulligan  claimed  the 
lands,  and  the  testimony  of  a  witness  that 
the  heirs  of  said  Owen  Mulligan  and  their  in- 
terests were  correctly  set  forth  in  the  bill, 
the  court  entered  a  decree  of  partition.  The 
only  question  here  is  whether  the  court  was 
right  in  sustaining  the  exceptions. 

All  the  parties  stand  upon  the  will  of 
Owen  Mulligan  as  the  source  of  their  rights 
and  titles,  respectively,  and  all  allege  the  va- 
lidity of  both  the  nuncupative  and  written 
portions  of  said  will  as  probated  in  the  coun- 
ty court  of  Clinton  county.  This  wlU,  as  so 
admitted  to  probate.  Is  set  out  both  in  the 
bill  in  this  case  and  in  the  bill  of  Lambe 
asking  for  its  construction  and  the  appoint- 
ment of  the  trustee.  A  part  of  the  will  was 
made  April  12,  1892,  during  the  last  sick- 
ness of  Owen  Mulligan,  in  a  hospital  In  Avis- 
ton,  by  stating  the  same  to  Theodore  O.  Peek, 
in  the  presence  of  J.  J.  McAllIlly  and  J. 
Twiss,  and  was  reduced  to  writing  and 
sworn  to  by  McAllIlly  and  Twiss  on  April 
20,  1892,  as  foUows:  "I  want  all  my  debts 
paid  first  I  want  an  equal  division  of  all 
my  estate  among  all  my  relatives.  I  gave 
part  of  my  estate,  $24,000,  to  my  relatives  In 
Ireland,  In  Jersey  City,  and  New  York.  I 
want  the  rest  to  have  just  as  much  as  I  have 
paid  these,  and  the  balance  to  be  divided 
equally  among  all  my  relatives.  I  want 
Theodore  6.  Peek  to  be  executor  of  my  es- 
tate without  bond.  I  want  him  paid  well 
for  bis  trouble.  You,  Mr.  McAllIlly  and  Mr. 
Peek,  can  erect  for  me  whatever  kind  of  a 
monument  or  tombstone  you  choose,  not  to 
exceed  $160.  I  want  this  institution  well 
paid."  Being  asked  by  Mr.  McAllUly,  "How 
much  do  you  want  the  Sisters  to  have?" 
he  answered,  "I  will  settle  with  them  my- 
self." On  the  following  day,  April  13,  1892, 
Owen  Mulligan  made  the  will  in  writing,  as 
follows: 

"In  the  name  of  God,  Amen.  I,  Owen  Mul- 
ligan, of  Aviston,  Clinton  county,  Illinois, 
make  this  my  last  will  and  testament:  First. 
I  give  and  devise  to  Mr.  Theodore  G.  Peck 
all  my  estate,  both  real  and  personal,  wher- 
ever situated,  for  the  pnriwse  to  divide  it 
among  my  relatives,  as  I  have  advised  in 
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the  presence  of  Messrs.  3.  McAlUlly  and  J. 
Twlss.  Second.  I  nominate  him  sole  exec- 
utor of  tbls  my  last  will,  and  no  bond  or  se- 
curity sball  be  asked  blm  as  sucb. 

"Given  under  my  band  and  seal,  at  Aviston, 
TU.,  April  13,  1892. 

his 

"Owen    X    Mulligan." 

mark. 

The  testator  died  April  17,  1882,  and  the 
statements  as  reduced  to  writing,  and  the 
written  will,  were  admitted  to  probate  as 
bis  last  will  and  testament 

In  tbe  bill  in  this  case  complainants  repre- 
sent: That  Owen  Mulligan,  tbe  testator,  in  his 
lifetime,  made  advancements  in  money  to  cer- 
tain of  his  heirs,  which  were  received  and 
accepted  by  them  as  such,  as  follows:  To 
Patrick  OonnoUy,  ^,000;  to  Bridget  Smith, 
$3,000;  to  Owen  MuUlgan,  $5,000;  to  Kate 
Murphy,  $3,000;  to  Rose  McOougb,  $2,250;  to 
Bridget  Carroll,  $2,260;  to  Eugene  Hughes, 
$400;  and  to  Francis  Hughes,  $400.  That 
Theodore  G.  Peel£,  the  executor  and  trustee 
named  in  the  will,  died  January  12, 1893,  with-. 
out  having  executed  the  trust  Imposed  upon 
him,  and  left,  surviving  him,  at  the  time  of 
his  death,  a  widow  and  children,  who  are 
made  defendants  to  the  bill.  That  nothing 
remained  for  the  trustee  to  do  at  his  death 
but  to  divide  the  property,  and  that  the  title 
has  vested  In  complainants.  Although  the  bill 
avers  the  making  of  these  advancements,  and 
the  dli-ection  of  the  testator  that  the  rest 
should  have  as  much  as  be  had  so  advanced, 
and  there  should  be  an  equal  division  of  all 
bis  estate,  the  prayer  of  the  bill,  and  the 
decree  entered  under  it,  seem  to  entirely  ig- 
nore such  advancements  and  direction,  and 
to  ask  for  and  make  division  of  tbe  land  it- 
self, regardless  of  them. 

Those  portions  of  the  amended  answer  to 
which  exceptions  were  sustained  alleged  that, 
after  the  death  of  Peek,  Robert  C.  liunbe 
was  appointed  by  the  county  court  of  Clin- 
ton county  administrator  de  bonis  non  with 
the  will  annexed  of  tbe  estate  of  said  Owen 
Mulligan;  that  he  filed  a  bond,  with  security 
In  the  penal  sum  of  $15,000,  conditioned  ac- 
cording to  law  and  approved  by  the  county 
court;  that  be  qualified  as  administrator  and 
entered  upon  the  administration  of  the  estate; 
that  it  became  necessary  to  obtain  a  con- 
struction of  the  will,  and  that  Lambe  filed 
his  bill  March  29,  1883,  In  the  circuit  court 
of  Clinton  county,  for  such  construction  and 
the  appointment  of  a  trustee  to  sell  the  prem- 
ises and  divide  the  proceeds  In  accordance 
with  tbe  intent  and  meaning  of  tbe  testator. 
The-  bill  so  filed  by  Lambe  stated  that  on 
March  1,  1892,  Owen  Mulligan,  intending  to 
distribute  a  portion  of  his  estate  to  his  rel- 
atives, directed  distribution  to  be  made  as 
follows:  To  Rose  MuUlgan,  widow  of  his 
deceased  brother,  Michael,  $1,000;  to  his 
nephew  Owen  Mulligan,  $5,000;  to  his  niece 
Kate  Murphy,  $3,000;  to  bis  nephew  Patrick 
MuUlgan,  $3,000;  to  bis  niece  Rose  McGough, 


$3,000;  to  his  niece  Bridget  CarKtl,  $3,000;  to 
his  nephew  Patrick  Connolly,  $3,000;  and  to 
his  niece  Bridget  Smith,  $3,000;  bnt  that  the 
agents  having  the  distribution  in  cliarge  ac- 
tually distributed  the  same  in  somewliat  dif- 
ferent amounts,  set  out  in  tbe  bill. 

It  will  be  noticed  that  among  those  to  wbom 
advancements  were  made  which  were  in- 
cluded In  the  $24,000  mentioned  by  the  tes- 
tator as  given  to  his  relatives  was  Rose  Mul- 
ligan, a  sister-in-law,  and  that  fact  raised 
the  question  whether  she  was  to  be  regarded 
as  a  "relative,"  within  tbe  meaning  of  tbe 
term  employed  by  him,  and  whether  in  mak- 
ing the  others  equal  and  in  the  distribution 
of  the  balance  she  was  to  be  so  considered, 
and  this  question  tbe  bill  submitted  to  the  cir- 
cuit court  It  was  also  alleged  to  be  uncer- 
tain what  the  term  "relatives,"  as  used  by 
the  testator,  meant,  and  whether  only  legal 
heirs  were  included  within  its  terms;  whether 
the  distribution  made  by  the  testator  was  to 
be  considered  as  part  of  his  estate  and  added 
to  it  for  the  purposes  of  a  division,  not  giving 
to  any  who  had  received  an  advancement  un- 
til the  others  had  received  a  like  amount; 
whether,  under  the  will  and  facts,  tbe  tes- 
tator intended  that  his  relatives  should  share 
in  the  distribution  per  stirpes  or  per  capi- 
ta; whether  the  recipients  of  advancements 
should  be  charged  with  the  amounts  tbe  tes- 
tator directed  paid  to  them  or  the  amounts 
which  they,  respectively,  did  in  fact  receive; 
and  whether  the  lands  should  be  considered 
as  real  estate  or  personal  property,  for  the 
purpose  of  the  distribution.  These  questions 
were  all  submitted  to  the  circuit  court 

The  amended  answer  further  showed  that 
the  heirs  of  Owen  Mulligan,  descendants  of 
bis  brothers  and  sisters,  including  the  com- 
plainants in  this  bill,  or  the  ancestors  (who 
have  since  died)  of  the  complainants,  were 
made  defendants.  Rose  Mulligan,  the  widow 
of  the  deceased  brother,  was  also  made  a 
party.  All  the  defendants  to  that  bill  were 
duly  served,  the  nonresidents  by  publication 
and  tbe  residents  by  process  of  summons. 
Rose  Mulligan  and  nine  of  the  appellees  hav- 
ing principal  interests  appeared  and  filed  an- 
swers. A  guardian  ad  litem  was  appointed 
for  James  Hughes,  who  was  a  miD<n:,  and 
said  guardian  ad  litem  appeared  and  an- 
swered for  him.  There  was  a  hearing,  and 
the  court  construed  the  will,  end  entered  a  de- 
cree accordingly,  finding  the  meaning  of  the 
term  "rrfatlves,"  as  used  in  the  wiU,  to  be 
only  such  persona  as  were  related  to  Owen 
Mulligan  by  consanguinity,  who  should  take 
per  stirpes,  and  excluding  relatives  by  afSni- 
ty;  finding  who  were  relatives  and  the  inter- 
est of  each  ot  them  in  the  estate;  declaring 
that  said  relatives  took  no  title  to  the  lands, 
but  that  the  same  were  to  be  considered 
personal  estate;  and  appointing  Lambe  as 
trustee,  to  sell  the  same  for  the  purposes  of  a 
division  according  to  the  terms  of  the  decree, 
which  also  provided  that  the  $24,000  advanced 
should  be  .deemed  a  part  of  the  testator's 
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estate,  and  tbose  to  Whom  distrlbntion  and 
advancements  were  made  should  receive  noth- 
ing until  all  those  related  In  like  degree  to 
the  testator  should  receive  an  equal  amount. 
The  decree  required  Lambe  to  file  bond  with 
surety  in  the  sum  of  $15,000,  and  to  make 
the  sale  for  one-third  cash  and  balance  se- 
cured by  notes  with  security  and  a  mortgage 
on  the  premises  sold.  Lambe  did  not  Ule  the 
bond,  but  advertised  the  premises,  and  ou 
July  7,  1893,  sold  them  in  different  tracts, 
at  their  highest  market  value.  The  sales' 
amounted  to  about  $17,000.  The  purchasers 
paid  one-third  of  the  purchase  money  in  cash, 
and  gave  their  notes  and  mortgages.  In  com- 
pliance with  the  decree.  At  the  November 
term,  1893,  Lambe  filed  his  report  of  the 
sales  in  the  case,  but  no  aptlon  was  taken  on 
the  report.  On  December  6,  1883,  he  dis- 
tributed $5,000  of  the  purchase  money  to  the 
complainants  or  their  ancestors  and  the  de- 
fendant Ellen  McEenna,  each  receiving  a  pro 
rata  share.  On  July  8,  1893,  the  purchasers 
took  possession  of  the  lands,  and  have  since 
occupied  them  and  made  valuable  and  lasting 
improvements.  At  the  May  term,  181H,  of  the 
circuit  court,  an  order  was  entered  staying  the 
distribution  of  the  funds  until  the  next  term 
of  court  These  were,  in  substance,  the  aver- 
ments to  which  exceptions  were  sustained. 

There  is  no  denial  of  the  Jurisdiction  of  the 
court  In  the  former  proceeding  over  the  per- 
sons of  the  complainants  in  this  case  or  those 
under  whom  they  claim,  but  it  is  contended 
that  the  court  was  right  in  this  ease  in  dis- 
regarding such  proceeding  and  the  adjudica- 
tion that  the  beneficiaries  under  the  will  took 
no  title  to  the  lands,  and  In  entering  an  oppo- 
site decree  and  finding,  on  the  grounds  that 
the  will  was  plain  and  needed  no  construc- 
tion; that,  the  lands  being  devised  to  Peek 
to  be  divided  among  the  testator's  relatives, 
no  power  to  sell  was  Implied;  that,  even  if 
there  was  a  power  to  sell,  it  did  not  descend 
to  Lambe  as  administrator  with  the  will  an- 
nexed, and  he  bad  no  right  to  file  the  bill; 
and  that  the  proceedings  subsequent  to  the 
decree  were  so  Irregular,  for  want  of  a  bond 
by  the  trustee  and  confirmation  of  the  sales 
by  the  court,  that  the  sales  were  void. 

Of  course,  the  conclusion  of  the  court  in 
this  case,  that  the  will  of  Owen  Mulligan 
would  admit  of  but  one  Interpretation,  or  that 
it  was  plain  and  unambiguous  in  Its  terms, 
would  not  establish  a  want  of  Jurisdiction  un- 
der the  bill  filed  by  Lambe.  Courts  of  equity 
are  authorized  by  law  to  construe  wills  la 
proper  cases,  and,  upon  the  filing  of  the  bill 
by  Lambe,  the  question  of  the  proper  con- 
struction of  the  will  was  brought  within  the 
Jurisdiction  of  the  court.  If  it  could  be  said 
that  the  court  was  mistaken  in  the  conclusion 
that  the  will  required  the  construction  and  the 
appointment  of  the  trustee,  it  would  be  mere- 
ly erroneous.  The  court  had  Jurisdiction  of 
the  parties  and  the  subject-matter,  and  Its  de- 
cree is  binding  upon  the  parties.  The  decree 
could  only  be  attacked  for  waut  of  jurisdiction 


hi  the  court  to  adjudicate  on  the  subject  at  all 
or  to  bind  the  persons  of  the  parties,  and  the 
court  In  this  case  had  no  right  to  overturn 
the  construction  there  given  or  the  decree  In 
that  case.  While  it  is  only  necessary  that  the 
court  should  have  Jurisdiction  In  order  that  its 
decree  should  be  binding,  we  think  that  It 
was  a  proper  case  for  the  submission  of  the 
questions  involved  to  a  court  of  equity. 

It  is  also  Insisted  that  Lambe  had  no  inter- 
est in  the  subject-matter  and  was  not  author- 
ized to  file  the  bill.  No  one  contends  that,  aa 
administrator  with  the  will  annexed,  he  would 
have  been  authorized  to  make  a  sale  by  virtue 
of  the  will.  Such  a  power  is  connected  with 
a  personal  trust  and  confidence  reposed  by 
the  testator  in  the  executor,  and  without  the 
aid  of  the  court  he  could  not  sell  the  lands 
devised  to  such  executor.  Nicoll  v.  Scott,  99 
ni.  520;  HaU  v.  Irwin,  2  GUman,  176.  But  If 
Lambe,  as  administrator,  had  a  duty  to  per- 
form In  connection  with  the  property,  which 
required  a  construction  of  the  will  and  which 
rendered  It  necessary  that  a  sale  should  be 
made,  he  was  fully  authorized  to  file  the  bill, 
and  the  court  might  properly  construe  the  will 
on  his  application,  and  appoint  a  trustee  to 
seU  the  land.  Wenner  v.  Thornton,  98  111. 
156;  Longwith  v.  Biggs,  123  Ul.  258,  14  N. 
E.  840.  Even  If  it  should  be  held  that  he 
was  not  entitled  to  bring  the  suit.  It  would  not 
show  a  want  of  Jurisdiction  or  render  the  de- 
cree a  nullity,  but  it  would  be  merely  errone- 
ous, and  must  be  corrected  in  a  direct  pro- 
ceeding.   Wenner  v.  Thornton,  supra. 

Although  the  will  contained  no  power  of 
sale,  yet  such  power  arises  by  implication 
wherever  the  duties  to  be  performed  under  a 
will  cannot  be  perforined  without  making  a 
sale.  Rankin  v.  Rankin,  36  111.  293;  Hale  v. 
Hale,  125  lU.  399,  17  N.  E.  470;  Gammon  v. 
Gammon,  153  lU.  41,  38  N.  B.  890.  The  wUl 
declared  the  intention  of  the  testator  that 
there  should  be  an  equal  division  of  all  his 
estate  among  all  his  relatives,  and  he  devised 
to  his  executor  all  that  estate,  both  real  and 
personal,  wherever  situated,  for  the  purpose 
of  such  division,  and  stated  that  he  wanted 
the  rest  to  have  Just  as  much  as  those  to 
whom  advancements  were  made,  and  the  bal- 
ance to  be  divided  equally  among  all  his  rel- 
atives. If  the  requirements  of  the  will  were 
such  as  to  necessitate  a  conversion  into  per- 
sonal property  and  a  distribution  in  that  form, 
Lambe,  as  administrator,  was  so  connected 
with  the  trust  tliat  he  could  properly  apply 
for  the  construction  of  the  will  and  ask  for 
the  appointment  of  the  trustee  to  sell  the  prop- 
erty. Whitman  v.  Fisher,  74  111.  147.  His 
bill  alleged  that  no  division  could  be  made 
according  to  these  provisions  without  a  sale. 
There  was  certainly  such  a  question  fairly  In- 
volved as  Justified  the  filing  of  a  bill  and  the 
assumption  of  Jurisdiction  under  it.  The 
court  had  Jurisdiction  of  the  questions  sub- 
mitted to  it,  and  the  correctness  of  Its  con- 
clusion upon  them  was  not  before  the  circuit 
court  in  this  case  and  is  not  before  us  for 
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consideration.  Ite  decree  cannot  be  Ignored, 
and  we  shall  not  undertake  to  pass  upon  sucb 
questions  or  the  ▼alidity  of  the  titles  claimed 
under  the  sales.  It  necessarily  follows  from 
what  has  been  said  that  the  action  of  the 
court  in  sustaining  the  exceptions  was  wrong. 

The  subsequent  irregularities  in  the  failure 
of  the  trustee  to  give  a  bond  and  the  want  of 
confirmation  of  the  sales  do  not,  In  any  man- 
ner, aftect  the  question  of  the  right  to  a  par- 
tition in  this  case.  While  that  decree  stands, 
which  finds  that  the  lands  are  personal  prop- 
erty to  which  appellees  have  no  title,  but 
which  are  to  be  sold  and  the  proceeds  divided, 
they  cannot  have  a  partition  or  recover  the 
land  Itself  In  any  form  of  action.  Whether 
the  decree  In  that  case  has  been  executed  or 
remains  to  be  executed,  such  decree  is  a  bar 
to  the  right  to  maintain  this  bill,  and  the 
averments  In  respect  to  it  constitute  a  good 
defense. 

The  court  erred  In  sustalntaig  the  excep- 
tions, and  the  decree  is  reversed,  and  the 
cause  remanded,  with  directions  to  overrule 
than,  and  to  thereafter  proceed  In  conformity 
with  what  has  here  been  said,  fievecaed  and 
remanded. 


am  111.  ISO) 

MULLIGAN  et  aL  V.  LAMBS  et  aL 
(Supreme  Court  of  IlUnois.    Feb.  17,  1899.) 
WiLii— PoWBB  OF  Sals— Admihistiutob  Db 

Bol<I8  NON. 

Though  a  power  of  sale  given  by  a  will  to 
ttie  executor  cannot  be  executed  by  the  ad- 
miniEtrator  de  bonis  non,  yet,  sale  being  neces- 
sary for  distribution  according  to  the  will,  he 
may  as  trustee  be  authorised  by  the  court  to 
make  the  sale. 

Error  to  circuit  court,  Clinton  county;  A. 
8.  Wllderman,  Judge. 

Suit  by  Robert  C.  Lambe  against  Owen 
Mulligan,  Jr.,  and  others,  for  construction  of 
a  will.  From  a  decree  construing  It,  and  ap- 
pointing complainant  trustee  to  sell  lands 
disposed  of  by  the  wlU,  certam  defendants 
bring  error.    Aifirmed. 

A.  W.  Hope,  W.  A.  Howett,  B.  J.  O'Nell, 
and  Thos.  E.  Ford,  for  plaintifFs  In  error. 
John  J.  McGaffigan  and  William  Winkel- 
mann,  for  defendants  In  error  (except 
Lambe). 

CARTER,  C.  J.  The  plalntilfB  in  error 
are  legatees  under  the  will  of  Owen  Mul- 
ligan, deceased,  whose  will  was  probated  in 
the  county  coiurt  of  Clinton  county.  By  the 
will  the  testator  gave  all  of  bis  property,  real 
and  personal,  to  Theodore  Peek,  his  executor, 
in  trust,  to  be  distributed  to  his  "relatives," 
as  therein  stated;  and,  while  no  power  to 
sell  was  expressly  given,  the  duties  with 
which  the  executor  was  charged  by  the  will 
could  not  be  performed  without  a  sale,  and 
such  power  was  therefore  to  be  Implied.  See 
Stoff  T.  McGinn,  ITS  111.  46,  62  N.  B.  104S, 
and  cases  therein  cited.  The  executor  died, 
and   defendant   In    error   Robert   C.    Lambe 


was  appointed  administrator  de  bonis  noc 
with  the  wUl  annexed,  and  filed  the  bill  in 
this  case  for  a  construction  of  the  will,  and 
for  the  appointment  of  a  trustee  to  sell  the 
lands  and  distribute  the  proceeds,  as  pro- 
vided by  the  wllL  A  full  statement  of  tbe 
case  is  set  forth  in  the  opinion  in  StoS  T. 
McGinn,  supra,  and  will  not  be  repeated. 

The  only  point  made  by  plaintiffs  in  er- 
ror in  their  brief  and  argument  is  that  the 
decree  Is  void  and  a  cloud  upon  their  title. 
This  contention  Is  based  upon  the  assump- 
tion that  the  administrator  had  no  power 
over  the  real  estate,  and  no  standing  in  a, 
court  of  equity  to  file  tbe  bill  for  tbe  con- 
stmctlcm  of  the  will  and  the  appointment  of 
a  trustee  to  sell,  -and  that  the  court  had  no 
jurisdiction.  We  have  fully  considered  this 
question  In  the  other  case,  where  It  was  held 
that  the  court  did  have  Jurisdiction  in  this 
case,  and  that  the  decree,  while  in  force,  was 
a  bar  to  the  relief  sought  In  that  case.  The 
cases  cited  by  counsel  do  not  seem  to  sup- 
port their  contention.  Here  the  sale  was  un- 
der a  decree  of  a  court  of  equity,  and  where 
the  court  had  found  that  there  was  an  equi- 
table conversion  of  real  into  personal  estate, 
and  we  are  unable  to  see  that  cases  holding 
that  an  administrator  cannot  sell  merely  un- 
der iwwer  given  by  the  will  to  tbe  executor 
have  any  application.  Mere  Irregnlarlty  of 
procedure  would  not  render  the  decree  void, 
when,  as  here,  the  court  had  jurisdiction  ot 
the  subject-matter  and  the  parties. 

No  question  of  any  kind,  except  as  to  the 
ratio  of  division  of  the  proceeds,  was  raised 
In  the  court  below  by  any  of  the  defendants 
to  the  bill,  untjl  after  the  sale  and  convey- 
ances had  been  made;  and  as  no  error  is  in- 
sisted on  except  the  alleged  lack  of  jurisdic- 
tion, and  as  we  have  found  in  this  as  weH 
as  in  the  other  case  that  the  court  liad  juris- 
diction, this  decree  must  be  affirmed.  Decree 
affirmed. 


an  m.  tm 

RETELL  v.   PBOPLE.i 

(Supreme  Court  of  Illinois.    Dec.  21,  188S.) 

Information  in  Equity — Rbil  Partt  ik  Interest 
— Land   under   Lakb    Michioan — ^Titlb— PuB- 

PRBBTURKS  —  AbaTBHBNT  —  RiPARIAK    RlOHTS  — 

Common  Law. 

1.  In  an  information  In  equity,  in  the  name 
of  the  people  by  the  attorney  general,  to  enjoin 
an  owner  of  land  from  reclaiming  any  of  the 
bed  of  Lake  Michiean,  where  the  commission- 
ers of  a  park,  as  a  board,  have  taken  no  action 
whatever  in  reference  to  the  commencement 
or  prosecution  of  the  action,  and  they  have 
no  interest  in  the  result,  except  snch  as  shared 
by  the  people  at  large,  the  contention  that  the 
people  nave  no  interest  in  the  litigation,  and 
that  the  real  parties  are  such  commissioners, 
is  not  tenable,  thouKh  defendant,  by  a  supple- 
mental answer,  undertaltes  to  bring  into  the 
controversy  the  rights  of  snch  commissioners 
under  an  act  of  the  legislature,  where  that 
matter  is  not  responsive  to  anything  in  the  in- 
formation. 

2.  The  title  and  dominion  over  lands  covered 

*  Rehearing  denied  February  9,  ISOd. 
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by  the  Great  Lakes  belongs  to  the  state  in 
'which  the  lands  are  located. 

3.  At  common  law,  the  erection  of  piers  in 
Lake  Michigan,  in  front  of  one's  premises, 
without  a  grant  or  other  anthority  from  the 
state,  is  a  purprestnre. 

4.  An  unauthorized  encroachment  on  the  soil 
of  the  shore,  which  is  termed  a  "purprestnre," 
though  not  injurious  or  a  public  nuisance,  majr 
be  enjoined  or  abated  on  the  information  of 
the  attorney  general. 

5.  The  construction  of  piers,  by  a  shore  own- 
er on  Lake  Michigan,  which  extend  into  the 
lake,  causing  accretions  extending  the  bound- 
ary of  his  land  into  the  lake,  is  an  act  injuri- 
ous to  the  state,  which  may  be  abated  in  equi- 
ty on  application  of  the  attorney  general. 

6.  The  only  common-law  riparian  rights  of 
a  shore  owner  on  Lake  Michigan  are  the  right 
to  the  accretion,  and  the  right  of  access  from 
his  land  to  the  lake;  and  the  common  law  in 
regard  thereto  has  not  been  changed  or  modi- 
fied in  Illinois  by  statute,  custom,  or  nsage. 

7.  A  shore  owner  on  Lake  Michigan  has  no 
title  to,  or  right  to  build  on,  the  land  below 
high-water  mark,  under  the  common  law,  and 
the  common  law  has  not  been  changed  in  Illi- 
nois. 

8.  The  shore  owner  of  lands  on  Lake  Mich- 
igan has  no  right  to  "wharf  out"  from  his 
premises  into  the  lake,  though  In  aid  of  navi- 
gation. 

9.  An  owner  of  land  bordering  on  Lake  Mich- 
igan has  no  common-law  right,  as  riparian 
owner,  to  "wharf  out"  into  the  lake  in  order 
to  protect  the  shore  of  his  land  from  erosion, 
though  he  may  erect  structures  on  his  own 
land  for  such  purpose. 

Appeal  from  circnit  court,  Cook  county; 
John  Uibbons,  Judge. 

Information  in  equity  by  the  attorney  gen- 
eral, in  the  name  of  the  people,  against  Alez- 
SBder  H.  -Rev^,  to  obtain  an  Injunction^ 
and  an  abatement  of  certain  piers.  FoDm  a 
decree  for  complainant,  defendant  appeals. 
The  state  assigns  cross  errors.  Reversed  on 
tbe  cross  errors. 

This  was  an  Information  In  equity,  brought 
In  the  circuit  court  of  Cook  county  In  the 
name  of  the  people,  by  tbe  attorney  general, 
against  Alexander  H.  Bevell,  as  the  owner 
of  a  certain  tract  of  land  bordering  on  Lake 
Michigan.  The  Information  alleges  that  so 
much  of  Lake  Michigan  as  is  included  by 
lines  running  nortb  from  the  point  where  the 
eastern  boundary  of  the  state  of  Illinois 
strikes  the  southern  bend  of  said  lake,  to  a 
point  In  the  middle  of  the  said  lake  In  north 
latitude  42  deg.  30  min.,  and  thence  west 
along  that  parallel,  Is  within  the  state  of  Il- 
linois; that  the  soil  or  submerged  land  lying 
or  being  under  the  waters  of  Lake  Michigan 
aforesaid,  within  the  limits  of  the  state  of 
Illinois,  to  the  line  or  point  on  the  shores  of 
said  lake  within  the  limits  aforesaid,  belongs 
to,  and  the  title  thereto  Is,  by  virtue  of  the 
common  law  In  force  In  said  state,  vested 
absolutely  In,  the  state  of  Illinois,  free  from 
the  obstruction  and  Interference  of  private 
parties  therein;  that  It  Is  the  duty  of  the 
state  to  preserve  such  waters  and  submerged 
lands  for  the  use  of  the  public,  to  be  used 
and  enjoyed  by  them  free  and  unmolested 
by  erections  and  Inclosures  of  any  kind 
thereon  made  by  private  Individuals,  or  oth- 


ers claiming  to  own  the  adjoining  -shore, 
without  the  sanction  or  authority  of  said 
state  of  Illinois;  that  no  municipal  or  pri- 
vate corporation  or  Individual  has  any  right, 
power,  or  authority  to  exercise  exclusive  con- 
trol over  the  submerged  land  aforesaid,  or  to 
trespass  and  Intrude  on  the  same,  by  the  erec- 
tion of  cribs,  piers,  jetties,  breakwaters,  bulk- 
heads, obstructions,  or  inclosures  of  any  kind, 
extending  beyond  the  usual  water  line  on  the 
shore  of  Lake  Michigan,  or  to  reclaim  by 
the  means  aforesaid,  or  otherwise,  the  sub- 
merged land  so  described,  the  same  being 
subject  to  the  supervision,  ownership,  and 
control  of  the  state  of  Illinois  as  aforesaid; 
that  Alexander  H.  Revell  is  now,  and  for  a 
long  time  previous  has  been,  the  owner  of, 
or  interested  In,  a  certain  tract  of  land,  de- 
scribed as  follows:  Sublot  1  in  assessor's 
subdivision  of  lota  1  and  2  in  the  city  of  Chi- 
cago subdivision  of  the  B.  fractional  %  of  sec- 
tion 28,  township  40,  range  14,  E.  of  the 
third  P.  M.,  and  block  6  (except  the  west 
seven  feet  thereof)  In  Gehrke  &  Brauck- 
mann's  subdivision  of  the  S.  ^  of  the  N.  £. 
fractional  \i,  of  the  N.  W.  fractional  %  of 
section  28,  township  40,  range  14,  B.  of  the 
third  P.  M.,  bordering  on  said  lake.  In  the 
county  of  Cook,  111.;  that  said  Revell  has,  by 
the  construction  of  piers,  reclaimed  from  the 
bed  of  the  lake  a  large  amodnt  of  land  (about 
250  feet)  lying  east  of  the  premises  de- 
scribed; that  the  land  so  reclaimed  belongs 
to  the  state;  that  said  Revell  has  further 
constructed  piers  of  timber  and  stone  130 
to  200  feet  at  right  angles  to  the  shore,  up- 
on the  submerged  land  opposite  said  prem- 
ises, for  the  purpose  of  filling  In  and  reclaim- 
ing further  large  tracts,  said  piers  being  ex- 
tensions of  or  similar  to  the  structures  above 
mentioned;  that  the  said  Revell  claims  the 
right,  as  riparian  owner,  to  reclaim  the  said 
lands  and  to  reclaim  other  lands  by  the 
means  aforesaid,  and  disputes  the  title  of 
the  state  to  such  reclaimed  and  submerged 
lands;  that,  said  structures  are  solely  for  the 
purpose  of  reclaiming  submerged  land,  and 
not  in  aid  of  navigation  or  commerce,  or  to 
protect  the  land  of  said  ReveU  from  erosion; 
that  said  ReveU  has  no  right  to  construct 
such  piers  even  for  tbe  purposes  aforesaid; 
that  the  said  structures  are  an  Irreparable 
Injury  to  the  state,  and  a  purpresture,  and 
should  be  abated,  or  seized  for  the  benefit  of 
the  state;  that  there  Is  no  reipedy  at  law 
fpr  the  Injury  aforesaid,  wherefore  the  in- 
formant prays  a  perpetual  Injunction  against 
said  Revell  from  further  filling  In  and  re- 
claiming; that  said  piers  be  abated;  that 
defendant  be  enjoined  from  building  piers  In 
the  bed  of  Lake  Michigan,  and  from  doing 
any  work  on  said  piers,  or  from  filling  In 
any  of  the  bed  or  encroaching  on  the  waters 
of  Lake  Michigan. 

Tbe  answer  of  said  ReveU  claims  the  own- 
ership of  the  land  in  question  from  a  time 
long  prior  to  the  filing  of  the  Information; 
denies  that  by  the  construction  of  piers  he  has 
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reclaimed  the  whole  or  a  large  portion  of  Bald 
premisea  from  the  bed  of  said  lake;  denies 
he  has  constructed  piers,  as  alleged  in  the  In- 
formation, for  the  purpose  of  reclaiming  land 
from  the  lake;  avers  that  he  constructed  a 
pier  of  a  permanent  character  on  the  south 
line  of  bis  premises,  at  right  angles  to  the 
shore,  but  denies  it  was  made  to  reclaim  sub- 
merged land;  and  avers  It  was  built  lawful- 
ly, to  protect  his  land  from  erosion;  that 
prior  to  its  construction  there  had  been  vio- 
lent erosion,  and  his  land  was  threatened  with 
farther  waste;  that  said  pier  was  erected  to 
save  and  protect  his  land,  and  does  not  extend 
into  the  waters  proper  of  the  lake;  denies 
that  It  is  an  intrusion  or  an  interference  with 
navigation;  denies  that  It  is  a  purpresture, 
and  insists  that  the  people  have  no  interest 
or  right  in  its  removal.  The  defendant  fur- 
ther set  up  in  his  answer  that  the  information 
was  not  brought  on  behalf  of  the  people,  bat 
by  the  commissioners  of  Uncoln  Park,  who 
are  Interested  In  getting  a  decision  as  to  the 
rights  of  littoral  owners,  whose  lands  they 
may  desire  hereafter  to  condemn  and  acquire^ 
and  who,  to  get  an  expression  of  the  courts 
on  that  subject,  instigated  this  suit,  which  is 
therefore  not  brought  in  good  faith.  The  an 
swer  concludes  with  a  general  denial  of  al- 
legations not  admitted,  confessed,  traversed, 
or  denied.  Subsequently  a  supplemental  an- 
swer was  filed,  in  which  the  defendant  set 
up  that  since  the  filing  of  the  answer  the 
commissioners  of  Lincoln  Park  had  prepared 
and  adopted  a  plan  for  the  enlargement  of 
Lincoln  Park,  and  the  location  of  a  boulevard 
over  the  bed  of  the  lake  opposite  to,  and 
about  1,200  feet  east  of,  defendant's  prem- 
ises, the  land  under  the  water  lietween  said 
boulevard  and  the  shore  line  as  it  existed  at 
the  time  of  the  adoption  of  said  plan  to  be  re- 
claimed for  park  purposes,  and  had  made  an 
estimate  of  the  cost  of  such  improvement,  all 
in  accordance  with  an  act  of  the  general  as- 
sembly approved  June  16,  1885;  that  said 
plan  was  adopted  and  said  action  -taken  about 
March  20,  1886. 

Replication  was  filed  to  the  answer  and  sup- 
plemental answer,  and  the  cause  was  refer- 
red to  the  master  to  take  proofs.  A  hearing 
was  had  on  the  pleadings  and  evidence,  and 
the  court,  in  Its  decree,  finds  that  the  cribs, 
piers,  breakwaters,  or  bulkheads  described  in 
said  information  and  in  the  answer  filed  here- 
in, constructed  by  the  said  defendant,  Revell, 
as  charged  in  said  information  and  admitted 
by  said  answer  to  have  been  constructed,  are 
trespasses  on  the  submerged  lands  of  Lake 
Michigan,  the  title  of  which  lands  was  at 
the  time  of  their  erection  in  the  state  of  Illi- 
nois, and  that  they  are  purprestures,  but 
finds  that  they  were  built  for  the  protection 
of  the  defendant's  land  from  erosion  by  the 
waters  of  Lake  Michigan;  that  they  are  not 
detrimental  to  the  public  interest,  and  will 
not  become  so  until  the  state  of  Illinois  wish- 
es to  reclaim  and  use  the  submerged  lands 
on  which  they  stand;  "that  the  said  defend- 


ant and  all  cli^Imlng  through  or  under  1dm, 
be,  and  hereby  are,  perpetually  enjoined  from 
building  hereafter,  opposite  to  or  In  connec- 
tion with  his  land  described  In  the  informa- 
tion, any  pier,  crib,  breakwater,  bulkhead,  or 
other  artificial  device  or  construction  on  the 
submerged  lands  under  Lake  Michigan  for 
the  purpose  of  making  any  land  or  redalm- 
Ing  any  submerged  lands  for  the  purpose  of 
protecting  the  lands  above  described  from  ero- 
sion by  Lake  Bflchigan,  or  for  any  other  pur- 
pose whatever;  that  the  said  piersi,  break- 
waters, or  bulkheads  now  existing,  t^posite 
and  connected  with  the  said  land,  are,  ao  far 
as  they  stand  on  the  submerged  lands  of 
Lake  Michigan,  purprestures,  and  subject  to 
abatement  by  the  state  of  Illinois  whenever 
said  state  shall  desire  to  reclaim  or  use  the 
submerged  lands  on  which  the  said  piers, 
breakwaters,  or  bulkheads  stand;  that  be- 
cause of  Its  finding  that  the  said  purprestures 
are  not  detrimental  to  the  public  Interests, 
and  will  not  become  so  until  the  state  of  Il- 
linois wishes  and  undertakes  to  reclaim  and 
use  the  submerged  lands  on  which  they  stand, 
the  court  does  not  now  order  the  said  purpres- 
tures abated;  that  the  said  defendant  and 
those  claiming  through,  by,  or  under  him,  be 
perpetually .  enjoined  and  restrained  from  In 
any  manner  interfering  with  the  state  of 
Illinois,  or  with  the  commissioners  of  Lin- 
coln Park,  as  the  agents  and  trustees  of  the 
state  of  Illinois,  in  then:  taking  possession  of 
the  submerged  lands  of  Lake  Michigan  oppo- 
site to,  eastward  of,  and  adjoining  the  land 
of  th^  defendant  In  said  Information  describ- 
ed, up  to  the  water's  edge,  and  at  the  time 
such  possession  is  taken,  and  reclaiming  the 
same,  and  using  the  same  for  park  purposes; 
that  whenever  the  said  state  of  Illinois,  direct- 
ly or  by  its  said  agents  or  trustees,  may 
choose  to  take  such  possession  and  reclaim 
and  ase  the  said  submerged  lands  up  to  the 
water's  edge  opposite  and  adjoining  the  land 
or  lot  of  the  defendant,  it  may  abate  and  re- 
move, without  let  or  hindrance  from  the  de- 
fendant, or  those  claiming  by,  from,  or  nnder 
him,  any  structure,  piers,  cribs,  breakwaters, 
or  bulkheads  found  standing  on  said  sub- 
merged lands  eastward  of  the  said  water 
line,  and  the  said  Revell,  and  those  claiming 
by,  through,  or  under  him,  Is  and  are  h»eby 
perpetually  enjoined  and  restrained  from  any 
interference  with  such  abatement  or  remov- 
al." To  reverse  this  decree  the  defendant 
prayed  for  and  obtained  an  appeal.  As  will 
be  observed,  the  court,  in  its  decree,  found 
from  the  evidence  that  the  piers  were  built 
for  the  protection  of  defendant's  land  from 
the  erosion  of  the  waters  of  Lake  Michigan, 
and  that  they  were  not  detrimental  to  the 
public  Interest  and  wonld  not  become  so  un- 
til the  state  of  Illinois  wished  to  reclaim  and 
use  the  submerged  land  upon  which  they 
stood;  and  the  court  refused  to  order  the  said 
purprestures  abated  until  the  state  of  Illi- 
nois directly  or  indirectly  took  possession  of. 
and  reclaimed  and  used,  the  submerged  land* 
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adjacent  to  the  defendant's  holdings.  Upon 
these  points  the  appellee  has  assigned  cross 
errors. 

WUsoQ,  Moore  &  McIlTalne  and  Smith, 
Blair  &  Smith,  for  appellant  B.  O.  Akin, 
Atty.  Gen.,  and  SSdward  O.  Brown,  for  the 
Pe<^e. 

CRAIG,  J.  (after  stating  the  facts).  It  has 
been  suggested  in  the  argument  of  counsel  for 
appellant  that  the  people  hare  no  interest  in 
this  Ugltation,— that  the  real  parties  in  inter- 
est are  .the  commlaaloners  of  Lincoln  Fork. 
We  do  not  regard  this  position  as  sustained 
by  the  record.  The  suit  was  instituted  in  the 
name  of  the  people,  by  the  attorney  general. 
The  commissioners  of  Lincoln  Park,  as  a 
board,  have  taken  no  action  whatever  in  ref- 
erence to  the  commencement  or  prosecution  of 
the  action,  nor  have  they  any  interest  in  the 
result,  except  such  as  may  be  shared  by  the 
people  at  large.  So  fax  as  appears;  the  at- 
torney genwal,  representing  the  people, 
brought  the  acUon  In  good  faith  for  and  on 
behalf  of  the  people.  The  cammlssloners  of 
Lincoln  Park  were  not  made  parties  to  the 
proceeding  nor  are  they  mentioned  in  the  in- 
formation. It  Is  true  that  the  defendant  by 
a  supplemental  answer,  undertook  to  bring  in- 
to the  controversy  the  rights  of  the  commis- 
sioners of  Lincoln  Park  under  an  act  of  the 
legislatore;  but  that  matter  was  not  respon- 
sive to  anything  found  in  the  information,  and, 
in  our  opinion,  it  had  no  proper  place  in  the 
record.  When  the  commissioners  of  Lincoln 
Park  undertake  to  condemn  or  otherwise  ap- 
propriate any  part  of  the  submerged  lands  of 
the  lake  fronting  upon  the  premises  of  appel- 
lant, then  will  be  the  proper  time  to  deter- 
mine their  rights  and  their  powers,  but  until 
that  time  arrives  nothing  need  be  said  upon 
that  question. 

The  appellant  as  a  shore  owner,  construct- 
ed from  his  premises  into  the  lake  two  piers, 
extending  from  the  shore  Into  the  waters  of 
the  lake  some  200  feet  and  the  main  ques- 
tion Involved  here  is  his  right  to  build  and 
maintain  those  structures.  A  description  of 
the  structures  so  built  by  appellant  in  the 
lake  will  be  found  hn  appellant's  argument 
substantially  as  follows:  'T>efendant  pur- 
chased the  premises  in  question  In  July,  1890. 
The  pier  at  Barry  avenue  was  built  by  Fltz 
Simons,  at  Revell's  instance,  in  the  fall  of 
1890,  and  the  addition  on  the  east  end  In  18&1. 
The  whole  structure  is  about  220  feet  in 
length,— 20  feet  on  land,  and  200  feet  in  wa- 
ter. The  north  side  consists  of  close  piling, 
and  the  south  of  piles  six  feet  apart  with 
single  sheeting.  The  two  sides  are  about 
eight  feet  apart,  and  the  space  between  Is 
filled  with  riprap,  with  two  lines  of  planking 
on  the  top  to  walk  on.  The  pier  at  George 
street  is  not  quite  so  long,  and  Is  made  of  a 
single  row  of  piling,  spaced  and  sheeted  and 
anchored  to  piles  to  the  south.  At  the  east 
end  Is  a  bulkhead  8  by  16  feet  filled  with  rip- 
rap, and  covered  with  plank.    The  latter  was 


built  by  the  O.  B.  Green  DredgUg  Company 
In  1803.  Both  piers  are  practically  perpendic- 
ular to  the  shore." 

The  law  Is  well  settled  In  the  different 
states  that  the  title  to  and  dominion  over 
lands  covered  by  tide  waters  within  the 
boundaries  of  the  several  states  belong  to 
each  state  wherein  the  lands  are  located.  The 
state  holds  the  fee  In  trust  for  the  public. 
The  doctrine  established  in  regard  to  lands 
covered  by  tide  waters  has  also  been  held  ap- 
plicable to  lands  bounded  by  fresh  water  in 
our  large  lakes.  People  v.  Kirk,  182  IlL  138, 
45  N.  E.  830;  Shlvely  t.  Bowlby,  152  U.  S. 
9,  14  Sup.  Ct  551.  In  the  case  last  cited  It 
Is  said:  "By  the  common  law  both  the  title 
and  the  dominion  of  the  sea,  and  all  rivers 
and  arms  of  the  sea  where  the  tldie  ebbs  and 
flows,  and  of  all  the  lands  below  high-water 
mark  within  the  jurisdiction  of  the  crown  of 
Bngland,  ore  in  the  king.  Such  waters,  and 
the  land  whldi  they  covef ,  either  at  all  times, 
or  at  least  when  the  tide  Is  In,  are  Incapable 
of  ordinary  and  private  occupation,  cultiva- 
tion, and  improvement  and  their  lutural  and 
primary  uses  are  public  in  their  nature,  for 
highways  of  navigation  and  commerce,  do- 
mestic and  foreign,  and  for  the  purpose  of 
fishing  by  all  the  king's  subjects.  Therefore 
the  title  (jus  privatum)  in  such  land,  as  of 
waste  and  unoccupied  lands,  belongs  to  the 
king  as  the  sovereign,  and  the  dominion  there- 
of (Jus  publicum)  Is  vested  in  him,  as  the  rep- 
resentative of  the  nation,  for  the  public  ben- 
efit" In  Illinois  Cent  R.  Co.  v.  Illinois, 
146  U.  S.  452,  13  Sup.  Ct  118t  In  speaking  of 
this  question,  the  court  said:  "That  the  state 
holds  the  title  to  the  lands  under  the  naviga- 
ble waters  of  I^ke  Michigan,  within  Its  lim- 
its. In  the  same  manner  that  the  state  holds 
title  to  soils  under  tide  water  by  the  common 
law,  we  have  already  shown,  and  that  title 
necessarily  carries  with  it  control  over  the  wa- 
ters above  them  whenever  the  lands  are  sub- 
ject to  use.  •  •  •  It  Is  a  title  held  in  trust 
for  the  people  of  the  state,  that  they  may  en- 
Joy  the  navigation  of  the  waters,  carry  on 
commerce  over  them,  and  have  liberty  of  fish- 
ing therein  freed  from  the  obstruction  or  in- 
terference of  private  parties."  Indeed,  the 
doctrine  that  the  state  holds  the  titie  to  the 
lands  covered  by  the  waters  of  Lake  Mich- 
igan In  trust  for  the  people  la  not  controvert- 
ed in  the  argument  It  will  not,  therefore,  be 
necessary  to  cite  further  authorities  upon  that 
question. 

The  appellant  here  owned  the  premises  bor- 
dering on  the  lake,  but  his  title  to  the  prem- 
ises extended  only  to  the  water's  edge,  and 
the  fee  in  and  to  the  lands  covered  by  the 
waters  of  the  lake  was  vested  in  the  state, 
and  held  by  the  state  in  trust  for  the  people. 
The  fee  being  in  the  state,  the  Important 
question  presented  Is  whether  appellant 
without  a  grant  or  other  authority  from  the 
state,  had  the  right  to  go  upon  the  sub- 
merged lands  and  erect  the  structures  com- 
plained of  in  the  information.     This   state 


Digitized  by 


Google 


1056 


S2  NOBTHBA^TEBN  REPORTBB. 


mt 


has  adopted  the  common  law  as  It  existed 
prior  to  March  24,  1606,— the  fourth  year  of 
James  I.;  and,  in  the  absence  of  any  stat- 
ute of  the  state  changing  the  common  law 
In  regard  to  the  rights  of  riparian  or  littoral 
owners,  the  common  law  as  it  then  existed 
must  controL  Upon  an  examination  of  the 
authorities,  we  think  it  is  dear  that  the  act 
complained  of  in  the  information  was  a 
trespass  upon  the  lands  of  the  state;  that 
the  erection  of  the  piers  In  the  lake  In  front 
of  appellant's  premises  was  a  purpresture. 
But  it  is  said  in  the  argument  that  the  erec- 
tion of  the  structures  complained  of  was  not 
Injurious  to  the  state,  and  hence  there  was 
no  basis  for  the  interference  of  a  court  of 
equity.  We  do  not  concur  in  that  view.  Al- 
though the  act  complained  of  was  not  In- 
jurious, and  was  not  a  public  nuisance,  still 
It  was  an  unlawful  act,  of  such  a  character 
as  would  properly  authorize  a  court  of  equi- 
ty to  interfere,  upon  the  information  of  the 
attorney  general,  as  Is  well  established  by 
the  authorities.  (Toulston  and  Forbes  on 
the  Law  of  Waters  (page  15)  say:  "Any  un- 
authorized intrusion  or  encroachment  upon 
the  soil  of  the  shore,  such  as  the  building  of 
quays,  piers,  moles,  etc..  Is  termed  a  'pur- 
presture,' and  may  be  abated  by  the  crown, 
or  the  owner  of  the  shore,  or  restrained  by 
injunction  at  suit  of  the  attorney  general, 
whether  they  create  a  nuisance  or  not.  Such 
purprestures  may  or  may  not  be  nuisances 
to  navigation.  Whether  they  are  so  or  not 
is  a  question  of  fact."  On  page  670  the  au- 
thors say:  "Any  invasion  of  the  right  of  the 
crown  to  the  bed  of  the  sea  or  navigable  riv- 
er is  a  purpresture,  and  may.  be  restrained 
by  injunction  at  the  suit  of  the  attorney  gen- 
eral, whether  it  be  a  nuisance  or  not  If 
the  act  complained  of  be  merely  a  trespass 
upon  the  property  of  the  crown,  and  not  a 
nuisance  to  the  navigation,  the  court  will 
generally  direct  an  Inquiry  whether  it  is 
more  beneficial  to  the  crown  to  abate  the  pur- 
presture or  suffer  It  to  remain."  Wood  on 
Nuisances  (section  84)  says:  "A  purpresture 
purely  Is  not  indictable;  but.  when  a  pur- 
presture and  encroachment  Is  both  a  pur- 
presture and  a  nuisance,  it  is  indictable, 
abatable,  and  punishable  as  for  a  nuisance. 
The  remedy  for  a  purpresture  simply  is  by 
information  In  equity  at  the  suit  of  the  at- 
torney general  or  other  proper  officer."  Eden 
on  Injunctions  (chapter  11),  In  discussing  the 
question,  says:  "Purprestures— more  prop- 
erly iwurprestures— is  derived  from  the 
French  pourprlse,  and,  according  to  Lord 
Coke,  signifies  a  close  or  Inclosure;  that  Is, 
when  one  encroaches  and  makes  that  safe  to 
himself  which  ought  to  be  common  to  many. 
It  Is  laid  down  by  all  the  old  writers  that  it 
might  be  committed  either  against  the  king, 
the  lord  of  the  fee,  or  any  other  subject;  but 
In  Its  common  acceptation  it  Is  at  present  un- 
derstood to  mean  any  encroachment  upon  the 
king,  either  upon  part  of  the  demesne  lands,  or 
in  the  highways,  rivers,  borboiia,  or  streets. 


The  remedy  for  this  species  of  injury  la  eltber 
by  information  of  Intrusion  at  common  law,  or 
by  Information  at  the  suit  of  the  attorney 
general  in  equity.  In  case  of  a  Judgment 
upon  an  information  of  intrusion,  tbe  erec- 
tion complained  of,  whether  it  were  a  nui- 
sance or  not,  was  abated.  But  upon  a  decree 
upon  an  information  in  equity,  if  it  appeared 
to  be  a  purpresture  without  being  at  the  same 
time  a  nuisance,  the  court  might  direct  an  in- 
quiry whether  it  was  most  beneficial  to  tbe 
crown  to  abate  the  purprestore,  or  to  suffer 
the  erection  to  remain  and  be  arrented."  Sto- 
ry, in  his  Equity  Jurisprudence  (section  BiSQ, 
says:  "In  cases  of  purpresture  the  remedy  for 
the  crown  is  either  by  an  InfonnatloD  of  in- 
trusion at  the  common  law,  or  by  an  Infcnrma- 
tlon  at  the  suit  of  the  attorney  general  in 
equity.  In  a  case  of  a  Judgment  upon  an  In- 
formation of  Intrusion,  the  erection  complained 
of,  whether  It  be  a  nuisance  or  not,  is  abated. 
But  upon  a  decree  In  equity,  if  it  appeared 
to  be  a  mere  purpresture,  without  being  at  tiie 
same  time  a  nuisance,  the  court  may  direct  an 
inquiry  to  be  made  whether  It  is  most  bene- 
ficial to  tbe  crown  to  abate  the  purpresture,  or 
to  suffer  the  erections  to  remain  and  be  ar- 
rented." Gould  on  Waters  (section  21)  de- 
clares: "There  is  a  broad  distinction  lietween 
the  violation  of  the  public  right  and  an  in- 
vasion of  the  proprietary  hiteresta  of  tbe 
crown.  The  one  creates  a  public  nuisance;  the 
other,  a  purpresture.  Any  encroachmrait  up- 
on the  king,  either  npon  part  of  the  demesne 
lands  or  any  public  rivers,  harbota,  or  high- 
ways,- is  called  a  'purpresture.'  If  a  littoral 
proprietor,  without  grant  or  license  from  the 
crown,  extends  a  wharf  or  building  into  the 
water  In  front  of  bis  land,  it  is  a  purpresture. 
though  the  public  rights  of  navig^ation  and 
fishery  may  not  be  impaired.  •  •  •  The 
remedy  for  a  purpresture  is  either  by  an  in- 
formation of  intrusion  at  common  law,  or 
by  Information  In  equity  at  suit  of  attorney 
general."  In  Angell  on  Tide  Waters  (page 
200)  will  be  found  this  language:  "A  wharf 
or  pier  or  other  erection  may  therefore  be  be- 
low high- water  mark, 'or  even  below  low-wa- 
ter mark,  but  not  necessarily  a  nuisance, 
though  a  purpresture.  The  remedy  for  a  pur- 
presture, it  Is  laid  down.  Is  either  by  informa- 
tion of  intrusion  at  common  law,  or  by  infor- 
mation at  the  suit  of  the  attorney  general  in 
equity.  The  Judicial  department  of  the  Kig- 
llsh  court  of  exchequer  is  divided  into  one 
of  equity  and  one  of  law,  and  tbe  primary 
business  of  the  former  is  to  recover  any  lands 
belonging  to  the  crown,  so  that  purprestures 
upon  arms  and  creeks  of  the  sea  are  proper 
subjects  of  hiformation  In  the  court  of  excheq- 
uer. The  king's  attorney  general,  on  the  part 
of  the  crown,  may  proceed,  for  the  purpose  of 
protecting  either  the  Jus  privatum  of  the  king 
from  the  purpresture  or  the  Jus  pubUcum  of 
the  subject  from  nuisance,  by  Information  on 
the  king's  remembrancer's  side  of  the  ex- 
chequer by  English  bill,  praying  a  personal 
decree  against  tbe  defendant  in  the  salt" 
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See,  also,  Attorney  General  t,  Terty,  9  Ch. 
App.  423;  Attorney  General  v.  Burridge, 
10  Price,  350;  Same  t.  Parmeter,  Id.  378; 
Same  v.  Oorporation  of  London,  8  Bear.  270. 
In  opposition  to  the  above  authorities  the 
case  of  People  v.  Dayldson,  30  CaL  379,  Is 
cited  and  relied  uiwn.  In  that  case  It  was 
held  that  the  district  courts  of  Oallfomia 
hare  no  power  to  decree  the  destruction,  or 
to  enjoin  the  erection  of  a  wharf,  unless  It 
Is  or  will  be  a  nuisance,  or  Is  or  will  be  fol- 
low-ed  by  some  form  of  Irreparable  damage, 
or  unless  It  is  or  will  be  an  appreciable  hin- 
drance to  the  execution  of  some  legislattve 
act  relating  to  fishery  or  to  commerce  or 
navigation.  So  far  as  thiB  case  is  In  conflict 
with  the  role  established  by  the  authorities 
cited,  we  are  not  Inclined  to  follow  it.  We 
think  the  decided  weight  of  authority  Is  that 
a  purprestnre  may  be  enjoined  or  abated  In 
a  court  of  equity,  although  it  Is  not  Injaiious 
or  not  a  public  nuisance. 

But,  aside  from  this  position,  it  is  apparent 
from  an  examination  of  this  record  that  the 
construction  of  the  piers  was  Injurious  to  the 
state.  It  is  true,  the  appellant  testified  that 
the  piers  were  constructed  to  prevent  erosion, 
and  protect  his  shore  bordering  on  the  lake; 
but  It  is  apparent  from  the  evidence  that  the 
efl^ect  has  been  to  add  new  land  to  his  prein> 
ises,  and  that  the  accretions  resulting  from  the 
construction  of  the  pieia  have  extended  the 
boundary  of  his  premises  Into  the  lake.  In 
other  words,  the  erection  of  the  piers  has  In- 
creased appellant's  land,  and  diminished  the 
land  belonging  to  the  state.  This  being  so,  It 
cannot  be  said  that  the  construction  of  the 
piers  was  not  Injurious  to  the  state.  Xhe  ap- 
pellant had  no  right  to  build  piers  or  "wharf 
out"  Into  the  lake  for  the  purpose  of  making 
land  or  Increasing  the  boundary  of  his  prem- 
ises, nor  had  he  the  right  to  do  any  act  which 
would  produce  that  result.  As  has  heretofore 
been  said,  the  lands  covered  by  the  waters  of 
the  lake  belong  to  the  state,  and  appellant  had 
no  right,  by  any  device  whatever,  to  extend 
bis  boundary  line  beyond  the  water's  edge; 
and  when  be  did  so  an  injury  was  inflicted  on 
the  rights  of  the  state,  which  might  be  in- 
quired into  and  abated  in  a  court  of  equity  on 
the  application  of  the  attorney  general. 

It  is,  however.  Insisted  that  the  court  erred 
In  decreeing  that  appelant  had  no  riparian 
rights  as  against  the  state.  We  do  not  un- 
derstand that  the  decree  goes  to  the  extent 
'  claimed  In  the  argument  But,  however  that 
may  be^  the  main  question  presented  by  the 
record  and  discussed  In  the  argument  is,  what 
are  the  riparian  rights  of  appellant,  as  a  shore 
owner,  on  Lake  Michigan?  There  is  one  ripa- 
rian right,  which  existed  at  common  law, 
which  is  not  disputed  or  called  In  question  In 
the  argument,  and  that  is:  Where  land  bor- 
dering on  the  lake  gradually  and  hnperceptt- 
bly  encroaches  upon  the  water,  the  accretion 
thus  made  belongs  to  the  shore  owner.  This 
riparian  right  of  appellant  was  not  disturbed 
or  interfered  with  by  the  decree.  The  shore 
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owner  also  has  another  riparian  right  which 
Is  undisputed,— the  right  of  access  from  his 
land  to  the  lake;  In  other  words,  the  right  to 
pass  to  and  from  the  waters  of  the  lake  with- 
in the  width  of  his  premises  as  they  bordered 
on  the  lake.  This  right  cannot  be  diverted  or 
taken  from  the  shore  owner  without  Just  com- 
pensation being  made  therefor  as  provided  by 
law.  These  are  common-law  rights,  and.  as 
we  understand  the  law,  they  are  the  only  com- 
mon-law rights  possessed  by  the  shore  owner. 
Other  rights  may  have  t>een  conferred  in  dif- 
ferent states  by  statute,  usage,  or  custom,  but 
the  question  Involved  here  is  whether  such 
additional  rights  exist  In  this  state.  In  the 
well-known  case  of  Shlvely  v.  Bowlby,  supra, 
the  supreme  court  of  the  United  States,  after 
a  thorough  examhiatlon  of  the  authorities, 
held  that  the  common  law  of  England  is  the 
law  of  this  country  upon  the  question  of  the 
rights  of  a  shore  owner,  except  where  It  has 
been  modlfled  by  the  constitutions,  statutes,  or 
usages  of  the  different  states,  or  by  the  con- 
stitution and  laws  of  the  United  States.  The 
court  also  held  that  the  rights  of  these  own- 
ers have  been  committed  to  the  several  states, 
and  that  each  state  has  dealt  with  the  lands 
under  tide  water  within  its  boundaries  accord- 
ing to  Its  own  notion  of  right  and  public  pol- 
icy. We  are  aware  of  no  statute  of  this  state 
changing  the  common  law,  nor  has  there  been 
established  any  custom  or  usage  which  mod- 
ifies the  common  law.  What,  then,  is  the 
common  law  in  regard  to  the  right  of  a  shore 
owner  to  build  out  from  the  shore  into  the  wa- 
ters of  the  lake,  as  was  done  by  appellant  In 
this  case?  In  Shlvely  v.  Bowlby,  supra,  after 
declaring  that  It  is  settled  In  Xlngland  that 
the  title  to  the  soil  of  the  sea,  or  arms  there- 
of, below  ordinary  high-water  mark.  Is  in  the 
king,  It  is  said:  "It  is  equally  well  settled 
that  a  grant  from  the  sovereign  of  land  bound- 
ed by  the  sea  or  any  navigable  tide  water  does 
not  pass  any  title  below  high-water  mark,  un- 
less either  the  language  of  the  grant,  or  long 
usage  under  It,  clearly  Indicates  that  such  was 
the  intention.  *  •  •  By  the  law  of  Eng- 
land, also,  every  building  or  wharf  erected 
without  license  below  high- water  mark,  where 
the  soil  is  the  king's.  Is  a  purpresture,  and 
may,  at  the  suit  of  the  king,  either  be  de- 
molished or  be  seized  and  rented  for  his  ben- 
efit. If  It  Is  not  a  nuisance  to  navigation. 
[Citing  many  cases.]  By  recent  Judgments  of 
the  house  of  lords,  after  conflicting  decisions 
in  the  court  below.  It  has  been  established  In 
England  that  the  owner  of  land  fronting  on  a 
navigable  river  in  which  the  tide  ebbs  and 
flows  has  a  right  to  access  frtnu  his  land  to 
the  river,  and  may  recover  compensation  for 
the  cutting  off  of  that  access  by  the  construc- 
tion of  public  works  authorized  by  an  act  of 
parliament,  which  provides  'for  compensation 
for  injuries  affecting  lands,  including  ease- 
ments. Interests,  rights  and  privileges  in,  over 
or  affecting  lands.'  The  right  thus  recogniz- 
ed, however.  Is  not  a  title  in  the  soil  below 
high-water  mark,  nor  a  right  to  buUd  Uiere- 
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on,  but  a  right  of  access  only,  analogous  to 
that  of  an  abutter  upon  a  hlgbway.  Duke  of 
Buccleuch  v.  Board,  L.  R.  5  H.  L.  418;  Lyons 
T.  Ftebmongers'  Co.,  1  App.  Cas.  062.  'That 
decision,'  says  Lord  Selbome,  'must  be  ap- 
plicable to  every  country  In  which  the  same 
general  law  of  riparian  rights  preTatls,  unless 
excluded  biy  some  positive  rule  or  binding  au- 
thority of  the  lex  lod.'  Railroad  Co.  v.  Plon, 
14  App.  Cas.  612-020,  affirming  14  Can.  Sup. 
Ct  677.  The  common  law  of  England  upon 
tblB  subject  at  the  time  of  the  emigration  of 
OUT  ancestors  is  the  law  of  this  country,  ex- 
cept so  far  as  it  has  been  modified  by  tbe 
charters,  constitutions,  statutes,  or  usages  of 
the  several  colonies  and  states,  or  by  the  con- 
stitution and  laws  of  the  United  States."  Un- 
der the  common  law  as  declared  in  this  case, 
—and  it  is  fully  sustained  by  the  authorities, 
—It  Is  apparent  that  appellant,  as  owner  of 
premises  bounded  on  Lake  Michigan,  took  no 
title  to  any  submerged  lands  under  the  wa- 
ters of  the  lake;  nor  did  he,  by  virtue  of  be- 
ing a  shore  owner,  have  any  right  to  construct 
piers  upon  the  submerged  lands  without  the 
consent  of  the  state. 

It  is,  however,  suggested  In  the  argument 
that  this  court,  In  passing  upon  the  rights  of 
riparian  Owners  upon  the  Mississippi  and 
other  rivers  In  the  state  navigable  in  tact, 
but  not  navigable  at  law,  -  has  held  that  the 
shore  owner  may  "wharf  out"  from  the  shore 
Into  the  stream,  and  that  the  same  doctrine 
should  be  extended  to  a  shore  owner  on 
Lake  Michigan.  Those  cases  have  no  bear- 
ing here,  for  the  reason  that  ttiey  all  are 
predicated  on  the  theory  that  the  line  of  the 
riparian  owner  extends  to  the  center  thread 
of  the  stream.  Being  the  owner  of  the  soil 
under  the  water,  he  had  the  right  to  build 
such  structures  on  his  own  land  as  he  might 
desire,  except  such  as  might  Interfere  with 
the  navigation  of  the  stream.  Under  the 
rule  established  In  those  cases,  beginning 
with  Middleton  v.  Pritchard,  3  Scam.  510,  It 
was  held  In  Ensmlnger  v.  People,  47  111.  384, 
that  a  riparian  owner  In  the  Ohio  river, 
having  the  title  to  the  land  between  high 
and  low  water  mark,  and  the  right  to  the  ex- 
clusive use  thereof,  had  the  right  to  estab- 
lish a  private  wharf  on  his  land,  and  make 
reasonable  charges  for  its  use  by  those  nav- 
igating the  river.  The  right,  however,  as  Is 
apparent  from  the  rule  established  in  the 
case,  rests  upon  the  ownership  of  the  un- 
derlying soil.  Much  reliance  is,  however, 
placed.  In  the  argument,  In  Illinois  Cent. 
R.  Co.  V.  Illinois,  146  U.  S.  887,  13  Sup.  Ct 
110.  It  is  true  that  the  majority  of  the  court 
in  that  case  held  that  a  littoral  owner  of 
lands  bordering  on  Lake  Michigan  had  the 
right  to  wharf  out  from  bis  premises  into  the 
lake,  in  aid  of  navigation;  but  upon  an  ex- 
amination of  that  case  It  will  be  found  that 
the  decision  is  predicated  largely  upon  Yates 
T.  MUwaukee,  10  Waa  497,  KaUroad  Co.  v. 
Schnrmelr,  7  Wall  272,  and  Dutton  v.  Strong, 
1  Black,  2i,  or  two  of  them;  and  in  Shively 


V.  Bowlby,  supra,  decided  two  years  after  the 
Illinois  Central  Case,  the  doctrine  laid  down 
in  the  three  cases  above  cited  seems  to 
have  been  substantially  repudiated.  It  Is 
there  said:  "Some  passages  In  the  opinions 
in  Dutton  v.  Strong,  Railroad  Co.  v.  Sdinr- 
meir,  and  Yates  v.  Milwaukee  were  reHed  on 
by  the  learned  counsel  for  the  plaintiff  In  er- 
ror as  showing  that  the  owner  of  land  ad- 
joining any  navigable  water,  whether  with- 
in or  above  the  ebb  and  flow  of  the  tide,  has; 
independently  of  local  law,  a  right  of  pn^ 
«4y  in  ihe  soil  below  high-water  marfe,  and 
the  right  to  build  out  wharves,  so  far,  at 
least,  as  to  reach  water  really  navigable. 
But  the  remarks  of  Mr.  Justice  CUtTord  In  the 
first  of  those  cases,  upon  which  his  own  re- 
marks In  the  second  case  and  those  of  Mr. 
Justice  Miller  in  the  third  case  were  based. 
distinctly  recognize  the  diversity  of  laws  and 
usages  in  the  different  states  upon  this  sab- 
Ject  *  •  *  And  none  of  the  three  cases 
called  for  the  laying  down  or  dining  of  any- 
general  rule  independent  of  local  law  or 
usage,  or  of  the  particular  facts  before  tlie 
court.  *  *  *  In  Dutton  y.  Strong  tbope 
can  be  no  doubt  of  the  correotnesa  of  the  de- 
cision, for,  even  If  the  pier  had  been  unlaw- 
fully erected  by  the  defendants  as  against 
the  state,  the  plaintiffs  had  no  right  to  poD 
It  down  or  Injure  It,  and,  upon  the  facta  of 
the  case,  were  mere  trespassers  npon  the 
defendants'  possessions.  •  *  *  In  Rail- 
road Co.  V.  Scburmeir  the  question  in  contro- 
versy was  whether  the  plaintiff's  patent  was 
limited  by  the  main  shore,  or  extended  to  the 
outside  of  the  island.  The  supreme  court  of 
Minnesota  held  that,  by  the  law  of  Minne- 
sota, land  bounded  by  a  navigable  river  ^- 
tended  to  low-wata  mark,  at  leasts  If  not  to 
the  thread  of  the  river,  and  that  the  plain- 
tiff's title  therefore  extended  to  the  water's 
edge  at  low-water  mark,  and  biduded  the 
Island,  and  gave  Judgment  for  the  plaintiff. 
10  Minn.  82  (Gil.  59).  This  court  affirmed 
the  judgment,  saying  the  express  decision  of 
the  supreme  court  of  the  state  was,  etc 
*  *  *  In  Yates  v.  Milwaukee  tbe  point  ad- 
judged was  that  the  mere  declaration  of  the 
city  council  that  the  wharf  already  built 
and  owned  by  the  plalntlfT  was  a  nuisance 
did  not  make  It  such,  or  subject  It  to  be  re- 
moved by  the  authority  of  the  city.  It  was 
recognized  in  the  opinion  that  by  the  law  of 
Wisconsin,  established  by  the  decisions  of 
Its  supreme  court,  the  titie  of  the  owner  of 
land  bounded  by  a  navigable  river  extended 
to  the  center  of  the  stream,  subject,  of 
course,  to  the  public  right  of  navigation, 
and  the  only  decision  of  that  court  which 
this  court  considered  itsdf  not  bound  to  fol- 
low was  Yates  v.  Judd,  18  Wis.  118,  upon 
the  question  of  fact,— whether  certain  evi- 
dence was  sufficient  to  prove  a  dedication  to 
the  public.  The  later  judgments  of  this 
court  clearly  establish  that  the  title  and 
rights  of  riparian  or  littoral  proprietors  In 
the  soil  below  high-water  mark  of  navigable 
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waters  are  goremei  by  the  local  laws  of  tbe 
several  states,  subject,  of  course,  to  the 
rights  granted  to  the  United  States  by  the 
constitution."  If  the  three  cases  cited  did 
not  call  for  the  laying  down  of  a  general  rule 
Independently  of  local  law  or  usage  in  the 
states,  as  was  held  in  the  Shively  Case,  the 
doctrine  laid  down  in  the  Illinois  Central 
Case  could  not  be  predicated  upon  those 
cases.  Moreover,  we  regard  the  rale  estab- 
lished by  the  common  law  as  the  safer  and 
better  doctrine,  and  as  each  state  has  the 
right  to  determine  for  itself  the  title  and 
rights  of  riparian  owners  within  Its  border, 
we  regard  it  a  better  policy  for  all  concern- 
ed to  adhere  to  the  conunon-Uw  rale  rather 
than '  follow  the  doctrine  laid  down  in  the 
lUlnols  Central  Case.  Moreover,  the  learned 
justice  who  delivered  the  opinion  of  the 
court  In  the  Illinois  Central  Case,  in  Web- 
ber V.  Commissioners,  18  Wall.  57,  prac- 
tically concedes  l^e  correctness  of  the  doc- 
trine laid  down  In  the  Shively  Case.  Mr. 
Jtistlce  Fldd,  in  delivering  the  opinion  of  the 
court,  while  recognizing  the  correctness  of 
the  doctrine  that  a  riparian  proprietor  wbose 
land  is  bounded  by  a  navigable  stream  has 
the  right  of  access  to  the  navigable  part  of 
the  stream  In  front  of  his  land,  and  to  con> 
stract  a  wharf  or  pier  into  the  stream,  sub- 
ject to  such  general  rules  and  regulations  as 
the  legislature  may  prescribe  for  the  pro- 
tection of  the  public,  said:  "In  the  absence 
of  sadt  legislation  or  usage,  however,  the 
common-law  rule  would  govern  the  rights  of 
the  proprietor,  at  least  in  those  states  where 
the  common  law  obtains.  By  that  law  the 
title  to  the  shore  of  the  sea  and  of  the  arms 
of  the  sea,  and  in  the  soil  under  tide  waters, 
Js  In  Bngland  In  the  ~crown,  and  in  this  coun- 
try in  the  state.  Any  erection  thereon  with- 
out license  is  therefore  deemed  an  encroach- 
ment upon  the  property  of  the  sovereign,  or, 
as  it  Is  termed  in  the  language  of  the  law, 
a  'purpresture,'  which  he  may  remove  at 
pleasure,  whether  It  tends  to  obstract  naviga- 
tion or  otherwise." 

Cases  from  other  states  have  been  cited 
by  the  appellant  and  appellee  as  sustaining 
tiielr  respective  views  of  riparian  rights,  bat 
It  would  extend  this  opinion  to  too  great  a 
length  to  enter  upon  a  review  of  those  cases. 
Moreover,  local  laws,  customs,  and  usages 
enter  so  largdy  into  the  decisions  of  the 
courts  In  the  different  states  that  such  de- 
cisions cannot,  as  a  general  rule,  control  as 
precedents  here.  But  if  the  right  to  wharf 
out  in  aid  of  navigation  existed,  as  held  in 
the  Illinois  Central  Case,  the  rule  thus  es- 
tablished cotild  have  no  application  here,  as 
the  piers  erected  by  the  appellant  in  this 
case  were  not  constructed  in  aid  of  naviga- 
tion. That  is  not  claimed  or  pretended  from 
anything  appearing  in  the  record.  It  is, 
however,  insisted  that  owners  of  land  bor- 
dering on  Lake  Michigan  have  the  right,  as 
riparian  owners,  to  wharf  out  in  order  to  pro- 
tect the  shore  of  their  lauds  from  erosion. 


If  a  right  of  this  character  exists,  It  Is  one 
not  recognized  by  the  common  law.  As  we 
understand  the  common  law,  any  structure 
placed  upon  the  land  of  the  state  below  or 
beyond  the  water's  edge  in  the  waters  of 
the  lake  is  a  purpresture,  and  may  be  abat- 
ed in  a  proceeding  instituted  on  behalf  of 
the  people.  A  shore  owner  may,  no  doubt, 
erect  on  his  own  land  such  structures  as 
may  be  necessary  to  protect  his  land  from 
erosion,  provided  such  structures  do  not  in- 
terfere with,  navigation,  but  he  has  no  right 
to  intrude  upon  the  lands  of  the  state,  unless 
authorized  by  the  state.  Tyler,  in  his  work 
on  Boundaries  (page  86),  states  the  doctrine 
of  protection  in  the  following  language: 
"There  can  be  no  doubt  that  by  the  law 
of  England  encroachments  cannot  be  made 
upon  the  property  of  the  crown  or  its  gran- 
.  tee,  but  if  an  embankment  which  Is  lawfully 
made  on  a  man's  own  land  cause  a  silting 
up  of  sand  and  mud,  whereby  soil  is  grad- 
ually gained  from  the  sea,  the  owner  of  the 
embankment  would  appear  to  be  entitled  to 
this  increase,  upon  the  principle  laid  down 
in  respect  to  alluvion  and  reliction.  An  en- 
croachment upon  the  king,  or  upon  part  of 
the  demesne  lands,  or  on  the  highways,  pub- 
lic rivers,  harbors,  or  common  streets,  is  call- 
ed a  'purpresture.'  This  word  frequently  oc- 
curs in  the  Judicial  reports  of  both  this  conn- 
try  and  England,  and  invariably  signifies  an 
encroachment  of  this  kind.  *  *  *  A  man 
may  raise  an  embankment  on  his  own  prop- 
erty to  prevent  the  encroachments  of  the 
sea,  although  the  fact  of  his  doing  so  may 
be  to  cause  the  water  to  beat  with  violence 
against  the  adjoining  lands,  thereby  render- 
ing it  necessary  for  the  adjoining  landown- 
er to  enlarge  or  strengthen  his  defenses." 
Wood  on  Nuisances  (section  494)  says:  "Ev- 
ery proprietor  of  land  exposed  to  the  inroads 
of  the  sea  may  erect  on  his  own  land  groynes 
or  other  reasonable  defenses  for  the  protec- 
tion of  his  land  from  the  inroads  of  the  sea. 
•  *  *  But  a  man  has  no  right  to  do  more 
than  is  necessary  for  his  defense,  and  to 
make  Improvements  at  the  expense  of  his 
neighbor."  Gould  on  Waters  (section  160) 
says:  "The  owners  of  lands  exposed  to  the 
inroads  of  the  sea  or  of  inland  waters  may 
erect  walls  and  embankments  to  prevent  the 
wearing  away  of  the  land,  or  to  protect  it 
from  overflow.  •  •  •  If  a  sea  wall  or 
embankment  Is  erected  In  tide  waters,  be- 
yond the  limits  of  the  owner's  land,  it  is 
doubtless  Illegal  at  common  law,  as  being  a 
purpresture,  since  It  does  not  appear  that 
littoral  proprietors  are  authorized,  as  against 
the  crown,  or  without  its  sanction,  to  erect 
even  defenses  against  the  sea  below  hlgh- 
water  mark."  Reliance  is,  however,  placed 
by  appellant  in  Rex  v.  Commissioner  of  Sew- 
ers, 8  Barn.  &  O.  355.  Expressions  may  be 
found  in  that  case  that  seein  to  sustain  the 
view  of  appellant;  but  upon  an  examina- 
tion It  will  be  found  that  what  was  said  was 
not  necessary  to  a  decision  of  the  case,  or 
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applicable  to  the  facts  inyolred  therein,  and 
we  do  not  regard  the  expressions  used  In 
deciding  the  case  as  authority  on  the  ques- 
tion. See  Coul.  &  F.  Waters,  32.  It  may  be 
conceded  that  under  the  doctrine  of  protec- 
tion a  shore  owner  may  erect  structures  on 
his  own  land  for  protection  against  erosion, 
but,  as  we  understand  the  law,  he  has  no 
right  to  enter  upon  the  lands  of  the  state 
and  erect  thereon  such  structures,  and  when 
he  undertakes  to  do  so  he  Is  a  trespasser. 
The  state,  holding  the  submerged  lands  of 
the  lake  In  trust  for  the  people  of  the  state, 
would  be  false  to  its  trust,  should  It  permit 
shore  owners  to  encroach  on  the  public  do- 
main, and  gradually  appropriate  such  prop- 
erty to  their  own  use.  Here,  in  the  erec- 
tion of  the  structures  complained  ot  In  tbe 
Information,  there  has  been  a  clear  violation 
of  the  law,  and  no  reason  occurs  to  us  why 
the  structures  should  not  be  abated  on  the 
application  of  the  people. 

The  decree  In  this  case  was  In  favor  of  the 
ccMnplalnant,  but,  after  a  careful  considera- 
tion of  the  whole  record,  we  do  not  think  It 
goes  far  enough.  We  think  the  cross  errors 
of  appellee  are  well  assigned.  The  decree 
will  therefore  be  rerersed,  and  the  cause  re- 
manded, on  the  cross  errors,  with  directions 
to  the  circuit  court  to  enter  a  decree  accord- 
ing to  the  prayer  of  the  Information,  in  con- 
formity to  the  views  here  expressed.  Revers- 
ed and  remanded. 


(172  HasB.  6t0) 

HARDING  V.  BIGGS. 

(Supreme  Judicial  Court  ot  Massachusetta. 

Suffolk.     March  2.  1899.) 

RAILnOADS  —  IiOCATIOS  —  Cbrtaiwtt  —  AOQUISS- 

ca:ioa. 
Where  the  location  of  a  railroad  states 
that  "the  width  of  line  taken  varies  from  two 
to  five  rods,  according  as  the  embankments  or 
excavations  require,  the  uncertainty  of  the 
taking,  outside  of  the  two-rod  strip,  does  not 
invalidate  the  location  to  extent  of  the  two 
rods,  as  against  a  landowner  who  acquiesced 
in  the  location  for  nearly  50  years. 

Exceptions  from  superior  court,  Suffolk 
county;   Albert  Mason,  Judge. 

Action  of  tort  by  Ellen  M.  Harding  against 
David  M.  Biggs  for  alleged  trespass  upon 
premises  of  the  plaintiff.  The  court  tried  the 
case  without  a  Jury,  and  found  specially  that 
no  act  of  trespass  was  committed  upon  the 
plalntltTs  premises  outside  of  a  certain  two- 
rod  location  acquired  by  the  original  location 
of  a  certain  railroad,  and  plaintiff  alleges 
exceptions.    Overruled. 

O.  Philip  Wardner,  for  plaintiff.  Chas.  F. 
EUttredge,  for  defendant 

BARKER,  J.  The  plaintiff  owns  a  tract 
of  land  through  which  the  Dorchester  &  Mil- 
ton Branch  Railroad  Company,  about  60  years 
ago,  built  Its  railroad.  In  May,  1894,  the 
defendant  removed  from  land  by  the  side  of 
the  railroad  track  a  train  load  of  sand  and 


gravel,  there  delivered  to  Wm,  at  a  place 
where  the  railroad  borders  on  the  plaintiff's 
land,  and  this  act  Is  the  alleged  trespass.  At 
the  trial  the  plaintiff  asked  the  court  to  rule 
that  the  location  flled  by  the  railroad  com- 
pany on  April  15,  1847,  was  Invalid,  and  that 
the  company  acquired  no  rights  thereby,  but 
had  only  such  rights  In  the  plaintiff's  land  as 
it  had  acquired  by  actual  use  and  occnpa- 
tlon.  The  court  declined  so  to  rtde,  and 
ruled  that  the  location  constituted  a  valid 
location,  two  rods  in  width,  and  no  more,  of 
which  the  center  line  was  defined,  and  found 
that  no  act  was  done  by  the  defendant  out- 
side of  the  railroad  location.  The  qnestlon 
for  decision  is  whether  the  court  should  bave 
ruled  that  the  location  was  not  a  sufficient 
compliance  with  the  statute,  and  that  the 
railroad  company  acquired  no  rights  thereby. 

The  railroad  company  was  chartered  by 
St.  1846,  c.  228,  with  authority  to  locate,  con- 
struct, and  maintain  a  railroad  beginning  at 
or  near  the  depot  of  the  Old  Colony  BaUroad 
at  Neponset  village,  in  Dorchester,  and  thence 
to  some  convenient  point  In  Dorchester  or 
Milton,  at  or  near  the  Upper  Mills.  See  St 
1846,  c.  22a  8(  1,  2,  4,  5.  On  April  15.  1847. 
the  company  filed  a  written  instrument  and 
a  plan  purporting  to  be  a  location  of  Its  rail- 
road, made  hi  conformity  with  the  statntea 
In  the  year  1818  the  e^tence  of  the  oom- 
pany  was  recognized  by  the  legislatnre.  In 
the  passage  of  St  1818,  c.  130,  authorizing 
the  company  to  Increase  its  capital  stock. 
See^  also,  St  1849,  c.  180,  i  5:  St  1851.  c  283; 
St  1852,  c.  121;  St  1854.  c.  421,  U  2.  6.  6; 
St  1857,  c.  162;  St  1861,  c  51;  St  1863. 
c  905.  We  are  ot  opinion  that,  as  to  the 
owners  of  land  through  which  the  railroad 
was  built  and  has  been  maintained,  the  loca- 
tion cannot  now  be  held  void,  and  tliat  It 
gave  to  the  company,  at  least,  the  right 
which  the  court  below  ruled  that  the  loca- 
tion gave. 

It  appears  from  the  charter  that  there  waa 
a  depot  of  the  Old  Colony  Railroad  at  Nepon- 
set village,  in  Dorchester,  near  which  depot 
was  the  track  of  that  railroad.  The  written 
location  described  a  line  which  it  declares  Is 
the  center  line  for  a  single  track,  and  which 
"commences  at  the  center  between  the  track 
of  the  Old  Colony  Railroad,  opposite  the 
southerly  comer  of  Neponset  Depot,  in  Dor- 
chester." This  terminus  is  fixed  and  defined 
by  the  two  structures  referred  to,  thai  ex- 
isting. From  this  terminus  the  line  is  ex- 
actly described  by  definite  courses  and  dis- 
tances for  a  length  of  some  10,086  feet  The 
other  terminus  is  not  fixed  by  the  written 
Instrument  otherwise  than  by  the  given 
courses  and  distances  from  the  place  of  be- 
ginning; 'but  the  Instrument  further  states 
that  the  described  line  conforms  to  the  line 
described  In  the  charter,  which  required  that 
end  of  the  railroad  to  lie  at  some  convenient 
point  at  or  near  the  Upper  Mills.  It  la  not 
contended  that  this  terminus  could  not  be 
identified  by  the  plan  as  being  in  fact  near 
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the  Upper  Mills,  nor  that  the  written  descrip- 
tion of  the  locatiou  or  the  line  laid  down 
upon  the  plan  do  not  coincide  with  the  actual 
line  of  the  railroad.  The  written  location, 
after  stating  that  the  line  described  "is  the 
center  line  for  a  single  traclc,"  states,  fur- 
ther, that  "the  width  of  line  talien  varies 
from  two  to  five  rods,  according  as  the  em- 
bankments or  excavations  require."  Wheth- 
er this  instrument  was  effectual  to  give  the 
company  any  rights  in  land  outside  of  the 
two-rod  strip,  and  whether  an  owner  of  land 
outside  of  that  strip,  which  land  was  used 
In  making  embankments  and  excavations, 
could  be  heard  at  this  late  day  to  contend 
that,  as  to  the  land  used  for  such  embank- 
ments and  excavations,  the  location  gave  the 
company  no  rights,  there  is  now  no  occasion 
to  consider,  and  upon  those  questions  we 
express  no  opinion.  The  uncertainty  which 
attaches  to  the  taking  outside  that  strip, 
"as  the  embankments  or  excavations  require," 
does  not  make  it  necessary  to  hold  the  in- 
strument invalid  or  void,  so  far  as  it  makes 
an  appropriation  of  a  defined  and  ascer- 
tained strip  two  rods  In  width.  None  of  the 
decisions  cited  by  the  plaintiff  go  to  that  ex- 
tent In  Hazen  v.  Railroad  Co.,  2  Gray,  574, 
the  location  was  not  held  void,  but  the  land 
occupied  by  the  railroad  was  shown  not  to 
be  within  the  location,  and  it  was  held  that 
the  defendant  could  not  resort  to  extrinsic 
evidence  to  show  that  Its  Intention  was  to 
have  Included  the  land.  Glover  v.  City  of 
Boston,  14  Gray,  282,  was  the  case  of  lay- 
ing out  of  a  highway,  and  there  was  neither 
in  the  laying  out  or  the  plan  any  dear  state- 
ment that  the  plaintiff's  land  was  included  in 
the  lay-out  In  Wilson  v.  City  of  Lynn,  119 
Mass.  174,  the  plan  waa  not  referred  to  in 
the  written  instrument  of  taking,  and  did  not 
appear  to  have  been  filed  with  it  and  the 
land  could  not  be  identified  by  the  descrip- 
tion filed,  although,  if  the  plan  has  been  re- 
ferred to  as  part  of  the  description.  It  might 
have  been  sufliclent  In  Derby  v.  Railroad 
Co.,  119  Mass.  616,  the  location  was  held  void 
because  the  railroad  company  had  no  right 
to  file  it.  In  Housatonic  R.  Co.  v.  Lee  &  H. 
R.  Co.,  118  Mass.  391,  the  location  encroached 
without  right  upon  land  already  devoted  to 
a  public  use,  and  was  also  void  because  the 
location  as  filed  did  not  state  the  width  of 
the  land  taken  or  the  boundaries,  and  the 
map  on  file  was  not  referred  to  or  made  part 
of  the  location.  In  Power  Co.  v.  Allen,  120 
Mass.  352,  the  taking  was  void  because  no 
written  Instrument  waa  filed.  And  In  Lex- 
ington Print  Works  v.  Inhabitants  of  Can- 
ton (Mass.)  45  N.  E.  746,  the  taking  was 
void  because  in  excess  of  the  power  vested 
in  the  ofllclals  who  made  and  filed  the  instru- 
ment of  taking.  It  is  also  to  be  noted  that 
in  none  of  these  cases  had  any  considerable 
number  of  years  elapsed  between  the  time 
when  the  right  to  take  land  had  been  exer- 
cised and  that  when  the  validity  of  the  tak- 
ing  was   questioned.    While,   no  doubt  as 


against  one  who  claims  under  an  exercise  of 
the  right  of  eminent  domain,  the  presumption 
is  in  favor  of  the  owner  of  the  land,  that 
presumption.  In  a  case  like  the  present  is  to 
be  weighed  with  the  presumption  which  comos 
from  long  acquiescence  of  the  owner  In  uses 
of  the  land  which  can  be  Justified  only  by  a 
taking,  the  validity  of  which  was  at  the  time 
a  question  of  importance  to  the  common- 
wealth as  well  as  to  the  landowners,  and  the 
validity  of  which  seems  not  to  have  been 
questioned  for  nearly  half  a  century.  Ex- 
ceptions overruled. 

(m  Mass.  m 
ALLARD  V.  HILDRETH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.  March  Z  1899.) 
iNjrKT  TO  Employe— Assumption  op  Risk. 
Where  a  qnarryman  understanding  qoar- 
rymen's  work,  and  whatever  danger  there  was, 
at  request  of  the  snperintendeut  for  some  one 
to  help  clean  out  the  tamping  remaiinin'g  in  two 
holes  in  a  ledge  after  an  attempt  to  fire  them 
and  an  exploRion,  held  the  drill  while  It  was 
lieing  struck  by  the  saperintendent  and  an- 
other, and  continued  so  to  do  without  any  as- 
surance that  it  was  safe,  after  the  superintend- 
ent in  reply  to  a  suggestion  of  some  one  that 
water  should  l>e  put  in  the  hole  liefore  it  was 
drilled  out  said  that  he  did  not  want  to  put 
any  water  in  it  that  he  wanted  to  fire  it  out 
as  soon  as  it  was  cleaned  out  recovery  cannot 
be  had  for  injury  to  the  quarryman  from  an 
explosion  caused  by  such  work. 

Exceptions  from  superior  court  Middle- 
sex county;  Edgar  J.  Sherman,  Judge. 

Action  by  one  Allard,  per  pro.  ami,  against 
one  Hildreth.  Rulings  requested  by  defend- 
ant were  refused,  and  he  excepts.  Excep- 
tions sustained. 

W.  H.  Bent  and  A.  O.  Hamel,  for  plalntifT. 
F.  SL  Dunbar,  for  defendant 

HOLMES,  J.  This  is  an  action  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  a  person  in  the  service  of  the 
defendant  exercising  superintendence.  The 
alleged  superintendent  was  one  Orrln  Carkin, 
and  we  assume,  for  purposes  of  decision,  that 
there  was  some  evidence  that  he  was  a  su- 
perintendent wlttiln  the  statute.  There  had 
been  an  attempt  to  fire  two  holes  in  a  ledge 
of  rock,  followed  by  an  explosion,  but  the 
tamping  remained  In  the  boles.  The  plaintiff 
saw  Carkin  dig  the  tamping  out  of  one  of 
these  holes,  and  begin  work  upon  the  second. 
Then  bis  son,  Frank  Carkin,  took  bis  place, 
and  Orrin  Carkin  walked  away.  At  a  dis- 
tance of  20  or  30  feet  he  turned  towards  a 
group  of  workmen,  of  which  the  plaintiff  was 
one,  and  said,  "Some  one  ought  to  help  him 
clean  that  hole  out"  The  plaintiff  went  to 
Frank  Carldn,  and  held  the  drill  while  Carldn 
struck  it  with  a  hammer.  A  little  later  Orrin 
Carkin  returned,  and  began  striking  the  drill 
with  his  hammer  also,  the  plaintiff  spooning 
out  the  packing  as  It  was  loosened.  The 
plaintiff  heard  some  one  say:  "Somebody 
ought  to  put  some  water  in  that  hole  before 
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you  drill  It  out,"  and  Orrln  Carkln  reply: 
"Don't  want  to  put  any  water  In  It  1  want 
to  fire  it  out  as  soon  as  we  get  it  cleaned 
out"  Tbe  work  went  on,  and  tbe  explosion 
followed  wliich  hurt  the  plaintur.  One  ex- 
pert testified  that  in  a  case  Ulce  this,  when 
the  hole  is  tightly  paclced,  water  ordinarily 
1b  poured  in.  Another  testified  that  one  of  tbe 
methods  employed  was  that  adopted,  except 
that  it  was  not  customary  for  two  men  to 
strllie  the  drill.  The  plaintiff  was  a  quarry- 
man,  understanding  quarrj-man's  worli.  Ue 
knew  the  purpose  of  pouring  In  water  as  sng- 
gested,  knew  that  there  might  be  an  unex- 
ploded  diarge  In  the  hole,  and  knew  tiiat 
driving  in  the  drill  In  the  manner  adopted 
was  liable  to  cause  an  explosion. 

TTpon  this  state  of  facts  we  are  of  opinion 
that  the  plaintifT  Is  not  entitled  to  recover. 
See  Kenney  v.  Shaw,  133  Mass.  601.  The 
only  act  of  Carkln  which  could  be  called  an 
act  of  superintendence  was  repudiating  tbe 
suggestion  that  water  should  be  put  In  the 
hole.  It  is  going  a  little  far,  perhaps,  to  hold 
that  this  might  be  found  to  be  negligent  on 
the  evidence  reported,  but  we  assume  that 
it  might  be.  But  whatever  danger  there  was 
the  plaintiff  understood  as  well  as  the  supers 
Intendent  who  shared  his  risk.  He  continued ' 
at  work  knowing  all  the  facts  and  appreciat- 
ing the°rlsk.  He  received  no  assurance  that 
It  was  safe,  as  in  Malcolm  v.  Fuller,  152  Mass. 
lao,  26  N.  E.  83,  and  McKee  v.  TourteUotte, 
167  Mass.  69,  44  N.  E.  1071.  The  only  ground 
on  which  It  conld  be  held  that  he  was  not  on 
an  equal  footing  with  the  superintendent  or 
with  his  employer  is  his  subordinate  position. 
But,  If  that  were  enough,  It  would  put  an  end 
to  the  defense  of  contributory  negligence. 
We  cannot  make  a  distinction  because  of  the 
presence  of  the  superintendent  Haley  v. 
Case,  142  Mass.  316,  322,  7  N.  E.  877;  Wescott 
T.  Railroad  Co.,  153  Mass.  460,  27  N.  B.  10. 

Exceptions  sustahied. 


on  Haaa.  546) 

KNIGHT  V.  ROTHSCHILD  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Feb.  28.  1800.) 

EVIDSNCB — OpIKIONS —  ADM  ISSIONS  —  ArriDAVITS. 

1.  One  who  has  been  employed  in  a  fur  store 
for  six  years,  in  part  as  a  salesman,  and  Imows 
the  cost  and  selfing  price  of  all  garments  that 
hare  come  into  the  store  during  that  period, 
may  give  an  opinion  of  the  value  of  certain  of 
the  ^ods. 

2.  Where  a  party  states  that  he  knows  the 
contents  of  another's  affidavit  and  that  the 
statements  therein  are  true,  such  statements 
become  his  own,  and  may  be  offered  against 
him  as  admissions. 

3.  Where  an  affldavit  filed  in  another  pro- 
ceeding contains  admission  of  a  party,  it  Is 
admissible  against  him. 

Exceptions  from  superior  court,  Hampden 
county;  Charles  S.  LlUey.  Judge. 

This  was  an  action  of  tort  brought  by 
Robert  A.  Knight,  the  assignee  In  Insolvency 


of  one  James  McKeon,  of  Springfield,  against 
BImon  Rothschild  and  others,  to  recover  the 
value  of  a  quantity  of  fur  garments,  40  in 
number,  alleged  by  the  plaintiff  to  have  been 
conveyed  by  McKeon  to  the  defendants,  with 
a  view  to  give  them  a  preference,  or  with  a 
view  to  prevent  the  property  from  coming 
Into  the  hands  of  the  assignee  In  Insolvency, 
within  the  meaning  of  tbe  Insolvency  laws. 
To  these  allegations  the  defendants  made  a 
general  denial.  The  conveyance  alleged  to 
be  in  violation  of  the  Insolvency  laws  was 
made  on  the  20th  of  December,  1896;  and 
McKeon  was  ndjadlcated  an  Insolvent,  and 
an  assignee  of  his  estate  chosen,  within  six 
months  of  the  conveyance.  Tbe  suit  was 
brought  April  17,  1896.  There  waa  a  ver- 
dict for  the  plaintiff  for  $6,420;  and  the  de- 
fendants alleged  exceptions.    Overmled. 

Tbe  defendants  objected  to  the  admission 
of  tbe  evidence  of  the  witness  Dietz  as  to 
the  value  of  the  furs,  on  the  ground  that  she 
was  not  qualified  to  give  her  opinion  as  to 
values,  and  duly  excepted  to  Its  admission. 
The  plaintiff,  against  the  defendants'  objec- 
tion, was  permitted  to  Introduce  a  certified 
copy  of  the  affidavit  of  BImon  Rothschild, 
taken  in  the  case  of  Simon  Rothschild  and 
Frank  Rothschild  against  James  McKeon,  In 
the  supreme  court  for  the  city  and  county  of 
New  York,  and  also  certified  copy  of  the  affi- 
davit of  Benjamin  F.  Einstein,  taken  In  the 
same  case.  These  affidavits  were  taken  and 
filed  in  said  court  in  reference  to  a  hearing 
upon  a  motion  made  In  an  action  brought  in 
said  court  by  the  defendants  In  this  case 
against  said  James  McKeon.  These  affida- 
vits are  respectively  as  follows,  formal  i»arts 
omitted,  viz.: 

"Simon  Rothschild,  being  duly  sworn,  sa^: 
1  am  one  of  the  plaintiffs  In  this  action. 
The  defendant  la  Indebted  to  my  firm,  the 
plaintiffs.  In  the  sum  of  thirty-eight  hundred 
and  sixty-five  *Vioo  dollars,  for  goods  sold 
and  delivered  by  the  plaintiffs  to  the  defend- 
ant between  the  18th  day  of  July,  1895,  and 
the  27th  day  of  October,  1S96,  no  part  of 
which  has  been  paid,  and  that  the  said 
amount  is  owing  to  the  plaintiffs  by  the  de- 
fendant over  and  above  all  counterclaims  or 
offsets,  and  that  this  action  Is  brought  to  re- 
cover upon  the  said  cause  of  action.  I  was 
present  at  the  Interview  mentioned  in  the 
affidavit  of  Mr.  Benjamin  F.  Einstein,  and  I 
have  heard  the  said  affidavit  of  Mr.  Kinstein 
read,  and  know  the  contents  thereof;  and 
the  statement  therein  contained  of  what  was 
said  and  done  at  that  meeting  by  Mr.  Ein- 
stein, Mr.  Frank  Rothschild,  Jr.,  the  defend- 
ant and  myself  is  in  every  particular  true. 
I  know  that  the  goods  which  were  delivered 
by  the  defendant  to  Frank  Rothschild,  Jr. 
(my  son),  in  Springfield,  and  which  have  been 
attached  by  the  sheriff  in  this  action,  were  not 
brought  Into  this  jurisdiction  for  the  purpose 
of  being  attached.  The  plaintiffs  never  bad 
any  idea  of  commencing  any  kind  of  an  ac- 
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tlon  agalnBt  the  defendant,  or  of  attaching 
hie  property,  or  of  attaching  bis  gooda  In 
question  until  the  suggestion  that  such 
shoidd  be  done  was  made  by  Mr.  Einstein  at 
that  meeting,  and  was  concurred  In  by  the 
defendant  On  the  27th  day  of  December, 
1895,  sixteen  of  the  forty-seven  fur  garments 
'Which  were  attached  by  the  sheriff  in  this 
action  were  replevied  by  L.  Oohen  &  Bros., 
who  claim  that  they  were  the  owners  there- 
of, and  the  same  were  reclaimed  by  the  said 
sheriff,  the  nndertalclng  therefor  having  been 
furnished  by  the  plaintiffs,  and  that  the  said 
undertaking  has  been  duly  approved,  and  the 
said  sixteen  garments  were  returned  to  the 
said  sheriff,  and  are  now. held  by  him,  and 
the  action  In  which  the  said  sixteen  gar- 
ments were  replevied  Is  still  pending.'  " 

"Benjamin  F.  Einstein,  being  duly  sworn, 
says:  'I  am  an  attorney  and  counselor  at  law, 
a  member  of  the  firm  of  Eljisteln  &  Towns- 
end,  and  of  the  attorneys  for  the  plaintiffs  In 
this  action.  On  Sunday,  December  22d  last, 
I  was  present  at  a  meeting  in  the  room  of 
Frank  Rothschild,  Jr.,  between  the  said 
Frank  Rothschild,  Jr.,  the  defendant  in  this 
action,  Mr.  Qiaries  0.  Bpellman,  and  Simon 
Rothschild,  one  of  the  plaintiffs  herein.  I  at- 
tended that  meeting  as  the  adviser  of  the 
plaintiffs.  Mr.  Frank  Rothschild,  Jr.,  stated 
to  me,  in  the  presence  and  hearing  of  the 
defendant,  that  the  defendant,  who  was  en- 
gaged in  the  retail  business  In  Springfield, 
Massachusetts,  was  financially  embarrassed; 
that  he  owed  the  plaintiffs  about  four  thou- 
sand dollars;  and  that  he  had  delivered  to 
the  plaintiffs,  through  the  said  Frank  Roths- 
child, Jr.,  a  number  of  fur  garments,  as  se- 
curity for  the  Indebtedness,  and  to  secure 
any  moneys  that  the  plaintiffs  may  advance 
to  obtain  a  compromise  for  the  defendant 
with  his  creditors.  Mr.  Frank  Rothsdilld. 
Jr.,  further  stated  that  the  defendant  was 
desirous  of  procuring  a  settlement  or  com- 
promise. I  asked  the  defendant  what  his 
assets  and  liabilities  were,  and  also  how 
much  he  exi)ected  to  pay  his  creditors.  The 
defendant  gave  me  a  statement  of  his  assets 
and  his  liabilities,  and  said  that  he  thought 
he  was  able  to  pay,  and  could  get  a  settle- 
ment for,  about  twenty-five  cents  on  the  dol- 
lar. In  making  further  inquiry  as  to  the 
goods  that  had  been  delivered  to  the  plain- 
tiffs as  security  as  aforesaid,  I  discovered 
that  the  goods  were  delivered  by  the  defend- 
ant to  the  said  Frank  Rothschild,  Jr.,  in 
Springfield,  and  that  the  defendant  had  de- 
livered to  the  said  Frank  Rothschild,  Jr.,  a 
bin  or  list  of  the  goods,  and  that  such  bill  or 
list  was  receipted.  I  then  advised  the  plain- 
tiffs, in  the  presence  and  hearing  of  the  de- 
fendant, that  the  transaction  had  the  appear- 
ance of  a  sale,  while  according  to  the  state- 
ment of  Frank  Rothschild,  Jr.,  and  of  the 
defendant,  the  goods  were  delivered  as  se- 
curity only;  and  I  further  advised  that  the 
transaction  ought  to  be  made  to  appear  pre- 
cisely as  it  was,  and  that  the  receipt  should 


be  torn  from  the  bill,  as  the  goods  had  not 
been  paid  for,  and  that  the  bill  should  be 
marked  so  as  to  show  that  the  goods  were 
consigned  and  not  sold.  Thereupon  the  de- 
fendant himself  tore  from  the  bill  the  re- 
ceipt, and  wrote  on  the  bill  the  word  abbre- 
viation "Memo.,"  to  Indicate  that  the  gooda 
were  on  memorandum  or  consignment,  and 
the  defendant  said  that  he  would  write  to 
his  bookkeeper  that  night,  and  have  the  en- 
try in  his  books  made  to  conform  with  the 
bill  by  writing  In  the  word  "Memo."  Tbe  de- 
fendant and  the  others  present  discusaed  not 
only  the  feasibility  of  obtaining  a  settlement 
for  the  defendant,  but  also  the  manner  in 
which  it  should  be  undertaken;  and  It  was 
finally  determined  by  all  present,  upon  the 
suggestion  of  the  defendant,  that  he  should 
himself  visit  his  creditors  on  the  foUowing 
day,  and  explain  to  them  his  condition  and 
endeavor  to  get  a  settlement  at  twenty-flve 
cents  on  the  dollar.  Mr.  Simon  Rothschild 
said  that  if  It  was  necessary  to  accomidisb 
the  settlement  either  to  part  pay  in  cash,  or 
to  pay  in  cash  such  small  claims  as  could  not 
be  included  in  the  settlement,  that  the  plain- 
tiffs would  advance  the  money  necessary  for 
that  purpose.  I  advised  Mr.  Simon  Roths- 
child, In  the  presence  .and  hearing  of  the 
defendant,  that  the  plaintiffs  would  be  bet-, 
ter  secured  by  an  attachment  levied  upon 
the  goods  .In  their  possession,  and  which  had 
been  delivered  to  them  by  the  defendant  as 
aforesaid,  than  they  were  by  simply  holding 
them  as  security;  and  it  was  agreed  between 
the  defendant,  Mr.  Simon  Rothschild,  and 
myself,  that  an  attachment  should  be  obtain- 
ed on  the  following  day,  and  that  the  sheriff 
should  levy  upon  the  goods  in  question,  and 
that  the  defendant  should  go  to  the  place  of 
business  of  the  plaintiffs  to  be  served  by  the 
sheriff  with  a  summons;  and  Mr.  Frank 
Rothschild,  Jr.,  then  and  there,  in  the  pres- 
ence and  with  the  Knowledge  of  the  defend- 
ant, delivered  to  me  a  copy  of  the  plaintiffs* 
account  against  the  defendant,  for  the  pur- 
poses of  preparing  the  papers  to  commence 
the  action  and  to  obtain  the  attachment.  In 
pursuance  of  the  aforesaid  agreement  and 
arrangement,  the  plaintiffs'  attorney,  on  the 
following  day,  commenced  this  action  to  ob- 
tain an  attachment  therein,  and  directed  the 
sheriff  to  go  to  the  place  of  business  of  the 
defendant,  which,  according  to  the  annexed 
aflldavlt  of  assistant  to  the  Deputy  Sheriff 
Dunpby,  was  done.  From  the  statements 
that  were  made  to  me  by  Mr.  Frank  Roths- 
child, Jr.,  by  the  defendant  and  Mr.  Spell- 
man,  who  acted  as  attorney  for  the  plaintiffs 
in  Springfield,  and  by  the  arrangement  for 
the  commencement  of  this  action,  and  ob- 
taining and  procuring  the  said  attachment 
which  was  entirely  my  suggestion,  I  am  sure 
that  the  said  Frank  Rothschild,  Jr.,  did  not 
Induce  the  defendant  to  deliver  to  him  the 
goods  in  question  to  have  them  brought 
within  the  jurisdiction  of  this  court  and  at- 
tached; and  I  am  further  sure  that  the  plain- 
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tOta  had  no  Idea  of  commencing  any  kind  of 
an  action  against  bis  proi>ert7  until  I  sug- 
gested it,  and  tlie  suggestion  was  made  by 
me  In  absolute  good  faltb  towards  the  de- 
fendant, and  also  because  I  belleTed,  and 
still  believe,  that  the  plaintiffs  would  be  in 
better  position  if  they  sold  the  goods  in  ques- 
tion under  judicial  process  than  otherwise.' " 
The  affidavit  of  this  witness  in  the  case 
of  Simon  Rothschild  and  Frank  Rothschild 
ai^ainst  James  McKeon,  in  the  supreme  court 
of  the  city  and  county  of  New  York,  was 
offered  In  evidence,  and  was  admitted, 
against  the  defendants'  objection,  and  the 
defendants  duly  excepted.  No  objection  was 
made  that  the  occasion  of  the  statements 
was  not  sufficiently  designated. 

H.  W.  King,  Charles  M.  Rice,  and  Robert 
A.  Knight,  for  plaintiffs.  Spellman  &  Spell- 
man,  for  defendant 

KNOWLTON,  J.  The  only  exceptions  that 
were  argued  in  this  case  were  to  the  admis- 
sion of  evidence  against  the  defendants'  ob- 
jection. 

1.  The  witness  Dletz  was  rightly  allowed 
to  testify  to  the  value  of  the  fur  garments 
taken  away  by  the  defendants.  She  bad 
been  employed  in  McKeon's  store  for  six 
years,  and  knew  the  cost  and  selling  price 
of  all  garments  that  came  Into  the  store  dur- 
ing that  period.  She  knew  the  fair  value  of 
such  goods,  and  It  was  a  part  of  her  busi- 
ness to  sell  them  to  customers.  She  saw  all 
the  goods  that  were  taken  away  by  the  de- 
fendants. She  well  might  be  permitted  to 
give  her  opinion  of  their  value. 

2.  The  affidavits  of  the  defendant  Simon 
Rothschild  and  of  his  attorney  Einstein,  filed 
In  the  case  in  New  York,  were  rightly  ad- 
mitted. This  defendant  said  that  he  was 
present  at  the  interview  referred  to  in  the 
affidavit  of  Einstein,  and  that  he  knew  the 
contents  of  Einstein's  affidavit,  and  that  the 
statements  therein  were  true.  These  state- 
ments thus  became  admissions  of  the  de- 
fendant, and  they  tended  to  establish  the 
plaintiff's  contention  that  McKeon  was  in- 
solvent, that  the  defendants  had  reasonable 
cause  to  believe  that  he  was  insolvent,  and 
that  the  goods  were  delivered  as  a  prefer- 
ence. 

3.  The  affidavit  of  the  defendants'  agent, 
Frank  Rothschild,  filed  in  the  same  case  In 
New  York,  was  competent.  It  tended  to  con- 
tradict some  parts  of  his  testimony  in  the 
present  case  which  were  unfavorable  to  the 
plaintiff,   and,   although   the   plaintiff   called 

'him  as  a  witness,  his  adverse  testimony 
might  be  contradicted  by  showing  what  he 
had  previously  stated,  first  directing  his  at- 
tention to  the  former  statements  by  a  ques- 
tion. Pub.  St  c.  169,  8  22.  No  contention 
was  made  that  the  requirements  of  the  stat- 
ute were  not  sufficiently  complied  with  by 
the  interrogating  counsel.  Exceptions  over- 
ruled. 


(172  Han.  304) 

McCOY  V.  TOWN  OF  WESTBOEO. 
(Supreme    Judicial    Court    of    Massachoaetta. 

Worcester.    Feb.  28,  1899.) 
Master  and  Bbbvant  —  Injukibs  to  Bbkvast  — 

BUFEBINTEXDENCE— NrOLIGBNCK — ASSCMPTIOS 

OF  Risk— CosTKiBUTOBT  Neouoekcb- 

1.  General  control  of  the  work  of  digging  a 
sewer  trench  was  given  the  soperiotendent  of 
sewers  of  a  town,  and,  while  worlnn«n  were 
digging  it  he  walked  to  the  edge  of  the  bank. 
and,  while  looking  at  them,  the  oank  caved,  in- 
juring a  workman  below.  -Hiid,  that  a  finding 
that,  while  standing  on  the  bank,  he  was  en- 
gaged in  an  act  of  superintendence,  was  war- 
ranted. 

2.  The  bank  where  the  superintendent  stood 
having  been  cracked  before  be  went  on  it  tlie 
question  whether  he  was  ne^igent  in  standing 
there  without  warning  the  men  in  the  trench 
was  for  the  jury. 

3.  Where,  in  an  action  to  recover  for  injanes 
received  by  a  workman  while  blasting  a  sewer 
through  the  caving  of  the  bank,  it  appeared  that 
the  bank  had  been  cracked  some  time  before  it 
caved,  and  there  was  no  evidence  to  indicate 
that  such  cracks  are  liable  to  occur  in  digging 
and  blasting  sewer  trenches,  the  question  iraeth- 
er  the  workman  assumed  the  risk  was  for  the 
jury. 

4.  An  experienced  worlcman  directed  generally 
to  blast  rock  in  a  sewer  trench,  with  the  snper- 
intendent's  knowledge,  went  to  work  witbont 
inspecting  the  banks,  though  at  some  places  the 
earth  had  fallen  so  that  the  top  extended  partly 
over  the  ditch  below.  'Beld,  in  an  action  to 
recover  for  injuries  received  by  the  workman 
through  the  caving  of  the  bank,  tliat  the  qaea- 
tion  of  ills  contributory  negligence  was  for  the 
jury. 

Exceptions  from  superior  court  Worcester 
county;  Daniel  W.  Bond,  Judge. 

AcUon  by  John  McOoy  against  the  town  of 
Westboro  for  personal  injuries.  There  was 
a  verdict  for  plaintiff,  and  defendant  except- 
ed.   £<xceptlons  overruled. 

W.  A.  Gile  and  F.  H.  Kelly,  for  .pUlntlfl. 
J.  E.  Beeman,  for  defendant 

MORTON,  3.  The  defendant  contends  that 
the  court  erred  in  refusing  to  rule— First 
that  the  accident  was  one  of  which  the  plain- 
tiff had  assumed  the  risk;  and,  second,  that 
the  acts  of  the  superintendent  in  walking 
along  the  bank  and  stopping  to  look  down  at 
the  workmen  were  not  acts  of  superintend- 
ence. 

The  exceptions  do  not  state  what  Instruc- 
tions were  given  In  regard  to  what  would 
constitute  acts  of  superintendence.  It  ap- 
pears that  the  superintendent  "had  general 
control  of  the  whole  work  of  digging  the  new 
trench";  and  we  think  that  It  was  compe- 
tent for  the  jury  to  find  that  in  walking 
along  the  bank,  and  in  stopping  to  look  down 
at  the  workmen,  the  superintendent  was  ex- 
ercising an  oversight  of  the  work,  and  there- 
fore was  engaged  in  an  act  of  superintend- 
ence. Casbman  v.  Chase,  156  Mass.  342,  31 
N.  E.  4.  It  was  for  the  Jury  to  say  whether, 
in  view  of  the  crack  In  the  earth,  it  was  neg- 
ligent for  the  superintendent  to  stand  where 
he  did  without  giving  any  warning. 

It  is  true,  as  the  defendant  contends,  that 
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the  wotkmaxi  assumes  the  risk  of  such  tiansi- 
tory  charges  as  are  Incident  to,  and  ordi- 
narily may  be  expected  to  occur  in,  the  pros- 
ecution of  the  worlc  in  which  he  is  engaged, 
whether  arising  from  the  operation  of  nat- 
ural causes  or  otherwise.  McCann  v.  Ken- 
nedy, 167  Mass.  23,  44  N.  E.  1055;  O'NeU  v. 
Keyes,  168  Blass.  517,  47  N.  E.  416;  Belque 
T.  Hosmer,  169  Mass.  541,  48  N.  £.  338.  But 
In  the  present  case  there  was  notliing  to 
show  whether  craclcs  lllce  that  shown  to  liave 
existed  here  are  liable  to  occur  in  digging 
and  blasting  out  trenches  for  sewers,  and,  if 
so,  how  frequently,  and  whether  the  plaintiff 
should  have  antldpated  it.  And  we  think, 
therefore,  that  it  could  not  be  ruled,  as  mat- 
ter of  law,  that  the  risk  was  one  which  the 
plaintiff  assumed.  Though  the  plaintiff  was 
not  set  to  work  in  the  particular  place  where 
he  was  injured,  and  was  an  experienced 
workman,  we  think  that  he  had  a  right  to  re- 
ly somewhat  upon  the  superintendent  as  to 
the  safety  of  the  place  where  he  was  work- 
ing, and  it  was  for  the  jury  to  say  whether 
he  was  in  the  exercise  of  due  care.  Hen- 
nessy  v.  City  of  Boston,  161  Mass.  502,  37  N. 
E.  668;  Coan  v.  City  of  Marlborough,  164 
Mass.  206,  41  N.  E  238.  The  exceptions 
state  that  "the  Jury  were  fully  instructed  as 
to  the  duty  of  the  plaintiff  to  prove  that  he 
was  in  the  exercise  of  due  care,"  and  "as  to 
the  duty  of  the  defendant  towards  the  plain- 
tiff," to  all  which,  as  we  understand,  no  ex- 
ception was  taken.  We  think  that  the  ex- 
ceptions must  be  oyerruled.    So  ordered. 


(172  Haas.  644) 

FORD  T.  MT.  TOM  SULPHITE  PULP  CO. 

(Supreme    Judicial    Court    of    Massachusetts. 

Hampshire.    Feb.  28,  1889.) 

Ikjurt  to  Employe  —  Dangebous  Macbinbrt  — 
Warning— Eyidbngb—Cdstoh. 

1.  One  employed  to  take  charge  of  machinery 
cannot  recorer  for  injuries  caused  by  his  being 
caught,  while  attempting  to  throw  off  a  belt, 
in  a  projecting  set  screw  that  fastened  a  collar 
near  the  end  of  the  leyolving  shaft,  which  was 
put  in  without  his  knowledge,  and  without  any 
warning  of  the  danger  of  its  use,  where  he 
was  not  acting  in  reliance  on  his  former  obser- 
vation of  the  machinery. 

2.  In  an  action  by  a  factory  employe  for 
injuries  caused  by  his  being  caught  in  a  project- 
ing set  screw  fastening  a  collar  near  the  end 
of  a  revolving  shaft,  the  court,  in  its  discretion, 
may  Exclude  evidence  as  to  whether  it  is  cus- 
tomary for  factories  to  ose  set  screws  in  such 
manner. 

Beport  from  superior  court,  Hampshire 
county;  Justin  Dewey,  Judge. 

Action  by  one  Ford  against  the  Mt  Tom 
Sulphite  Pulp  Company.  A  verdict  was  order- 
ed for  defendant,  and  the  case  was  reported 
to  the  supreme  court.  Judgment  for  defend- 
ant. 

John  B.  O'Donnell,  for  plaintiff.  Brooks  & 
Hamilton,  for  defendant. 

HOLMES,  J.  This  is  an  action  by  one  of 
the  defendant's  workmen,  brought  under  the 


statute  and  at  common  law,  for  personal  in- 
juries caused  by  being  caught  by  a  setscrew 
fastening  a  collar  near  the  end  of  a  revolving 
shaft  According  to  the  evidence  for  the 
plaintiff,  the  set  screw  had  been  put  in  since 
the  beginning  of  his  employment,  and,  al- 
though he  bad  charge  of  the  machinery  in  the 
room,  and  oiled  the  shaft  and  bearing,  he 
never  had  seen  this  screw.  It  seems  not  to 
have  been  disputed  that  there  were  other 
similar  set  screws  in  the  place.  The  shaft 
referred  to  was  about  13  feet  from  the  floor, 
and  at  the  time  of  the  accident  the  plaintiff 
was  on  a  platform  3  feet  lower  than  the 
shaft,  trying  to  throw  a  belt  off  a  pulley  at 
the  end  of  it,  on  the  other  side  of  the  bear- 
ing, and  1  foot  distant  from  the  set  screw. 
There  was  not  much  light.  The  presiding 
judge  took  the  case  from  the  Jury,  and  it  is 
here  on  report. 

We  are  of  opinion  that  the  mling  was  right, 
and  that  the  case  cannot  be  distinguished 
from  the  nimierous  other  cases  in  this  com- 
monwealth already  decided  concerning  set 
screws.  Donahue  v.  Manufacturing  Co.,  169 
Mass.  574,  48  N.  E.  842,  and  cases  cited.  This 
case  shows  that  down  into  1897  a  set  screw 
was  a  common  device.  There  is  no  evidence 
that  it  has  ceased  to  be  one.  In  Goodnow  v. 
Emery  Mills,  146  Mass.  261,  267,  15  N.  E. 
578,— a  case  very  like  the  present,— it  was 
said  that  "there  was  no  danger  which,  in 
view  of  the  plaintiff's  knowledge  abd  ca- 
pacity, must  not  have  been  well  understood 
by  and  apparent  to  him,  and  there  was,  there- 
fore, no  negligence  on  tbe  part  of  the  defend- 
ant in  exposing  him  to  it."  See,  also,  Hale 
V.  Cheney,  159  Mass.  288,  271,  'JTA  34  N.  E. 
265.  In  Rooney  v.  Cordage  Co.,  161  Mass. 
153,  36  N.  B.  789,  it  was  held  that  an  em- 
ployer did  not  need  to  warn  an  adult  work- 
man of  the  presence  and  dangers  of  a  set 
screw  when  employing  him.  As  has  been 
said  or  Implied  in  other  cases,  where  the  dan- 
ger is  obviously  great,  as  in  the  case  of  a 
revolving  shaft,  it  is  not  necessary  to  give 
warning  of  elements  which  merely  enhance 
the  risk.  Carey  v.  Railroad  Co.,  158  Mass. 
228,  231,  33  N.  B.  512.  See,  also,  Keats  v. 
Machine  Co.,  13  0.  C.  A.  221,  65  Fed.  940.  The 
same  considerations  apply  to  the  subsequent 
introduction  of  a  set  screw,  when,  as  here, 
there  is  no  pretense  that  the  plaintiff  remem- 
bered the  alleged  previous  condition  of  the 
shaft,  and  was  acting  in  reliance  upon  his 
former  observation;  and  when,  further,  it 
was  the  plaintitTs  especial  business  to  take 
charge  of  the  machinery,  and  therefore  to 
Inform  himself  of  its  construction. 

The  question  "whether  or  not  it  Is  custo- 
ary  in  factories  to  have  a  collar  with  a  pro- 
jecting set  screw  placed  near  a  pulley  where 
It  is  necessary  for  a  person  to  go  frequently 
to  do  something  with  reference  to  putting  on 
a  belt,"  etc.,  was  properly  excluded.  See 
Rooney  v.  C!ordage  C!o.,  161  Mass.  153,  161, 
36  N.  E.  780.  The  question,  in  this  highly 
specific  form,  supposing  It  to  admit  of  an 
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honest  answer,  mnst  hare  been  intended  to 
tumlsb  a  pattern  upon  which  the  jury  were 
to  model  the  defendant's  duty,  and  It  was  at 
least  within  the  discretion  of  the  Judge  to 
exclude  evidence  directed  to  that  point. 
It  would  bare  been  admissible,  no  doubt,  to 
■how  that  set  screws  were  going  ont  of  nse, 
and  no  longer  were  to  be  expected  or  looked 
ont  for  without  special  warning.  But  that 
was  not  what  tbe  evidence  meant. 
Judgment  for  defendant 


(172  Mass.  S4S) 

DBMEBS  ▼.  UABSHALU 
(Sapreme    Judicial    Court    of    Massachnsetta. 
BriatoL     March  1,  1899.) 
Mastbb  AMD  Bbrtamt— PsMORAL  IiHvaias. 
A  servant  cannot  recover  for  injuries  caus- 
ed by  a  set  screw  which  is  part  of  the  ma- 
chinery with  which  be  has  to  do  in  his  work. 

Exceptions  from  superior  court,  Brlstcd 
county;  Justin  Dewey,  Judge. 

Action  by  John  B.  Demera,  by  next  friend, 
against  James  Marshall.  There  waa  a  ver^ 
diet  for  plalnticr,  and  d^endant  brings  ex- 
c^tiona.    Sustained. 

J.  W.  Cnmmlngs  and  B.  Htgglnson,  for 
plaintiff.  J.  F.  Jackson  and  B.  P.  Borden, 
for  defendant. 

BARKBB,  J.  This  case  offera  another  In- 
stance of  injury  sustained  by  tbe  presence 
of  a  projecting  set  screw  aa  a  part  of  ma- 
chinery with  which  the  plaintiff  bad  to  do  in 
his  work,  and  is  governed  by  Booney  t. 
Cordage  Co.,  161  Mass.  153,  86  N.  B.  789, 
and  by  Ford  v.  Pulp  Co.,  172  Masa.  — ,  63 
N.  E.  IOCS.    Exceptions  sustained. 


an  Hun.  EM) 

MABLET  V.  WHEELWRIGHT. 

(Supreme    Judicial    Court    of    Massachnsetti. 

Bristol.    Feb.  28,  1899.) 

LAHDIiOKD  AMD  TbITAMT  —  DCFSCTIVB  PaBMiaaS  — 

CoMMoir  Btairwat— Ddtt  to  Maxb 
KsPAiHB— NoTioa. 

1.  A  landlord  who  let  an  entire  tenement  ia 
not  liable  for  injuriea  to  a  subtenant  of  one  of 
the  tenements,  through  defects  in  a  stairway 
used  as  a  common  entrance  for  several  of  the 
tenements,  since  he  was  no  loDKer  in  possession 
Of  it,  and  was  not  obliged  to  make  repairs. 

2.  Failure  to  make  repairs  which  the  lease 
required  the  landlord  to  make  does  not  render 
him  liable  for  personal  injuries  to  the  tenant  or 
subtenant  through  defects  in  the  premises,  un- 
less he  had  notice  thereof. 

Exceptions  from  superior  court,  Bristol 
county;   John  Hopkins,  Judge. 

Action  by  Mary  Marley  against  Abby  8. 
Wheelwright.  Verdict  for  defendant,  and 
plaintiff  excepted.    E^KCeptions  overruled. 

B.  P.  Coughlln,  for  plnintiff.  F.  S.  Hall 
and  O.  0.  Hodges,  for  defendant. 

HAMifOND,  J.  Tbe  plaintiff  had  lived  for 
eight  months  before  the  Injury  with  her  son 


in  the  tenement  hired  by  the  latter  from 
one  Pierce,  who  during  all  that  time  was, 
and  for  some  time  before  bad  been,  the  ten- 
ant of  the  whole  premises  of  which  this  tene- 
ment waa  a  part,  having  a  lease  of  the  same 
from  the  defendant.  The  entire  premises 
thus  let  to  Pierce  by  the  defendant  comprised 
an  old  building,  with  two  stores  in  tbe  lower 
story,  and  two  tenements  in  the  npper  story, 
one  of  which  tbe  plalntllTs  son  occupied.  It 
thus  appears  that  the  defendant  waa  no  long- 
er In  control  of  the  stairway.  It  had  been 
included  In  the  lease  to  Pierce,  and  the  rule 
stated  in  Looney  v.  McLean,  129  Mass.  33, 
and  in  several  other  cases,  concerning  the  Usp 
bllity  of  a  landlord  who  retalna  control  over 
a  staircase  ov«  which  his  tenanta  have  a 
right  to  pass  in  common,  ia  not  applicable. 
The  owner  who  has  let  the  entire  premises, 
staircases  and  all,  has  parted  with  hia  con- 
trol, and  la  therefore  free  from  this  duty  of 
due  care,  aa  between  him  and  his  tenant  or 
any  subtenant  McLean  v.  Warehouse  Co., 
158  Mass.  472,  S3  N.  B.  499.  There  la  no 
implied  warranty  that  a  house  la  aafe  and 
fit  for  habitation,  nor.  In  tbe  absence  of  any 
agreement  otherwise  providing,  ia  the  land- 
lord under  any  obligation  to  make  repairs. 
Looney  v.  McLean,  129  Mass.  33;  Watkina 
V.  Goodall,  138  MaB&  636;  McLean  ▼.  Ware- 
house Co.,  168  Mass.  472,  33  N.  E.  499. 

Tbe  bill  of  exceptions  recites  that  "when 
the  tenement  was  let  to  i^Ialntltrs  son  by 
Pierce,  there  was  evidence,  not  objected  to 
by  the  defendant  tending  to  show  that  It 
waa  stated  by  Pierce  that  tbe  defendant  tbe 
owner,  bad  made  a  lease,  which  was  still 
In  effect  In  which  It  was  stated  that  all  the 
outside  repairs  of  every  kind  and  description 
were  to  be  ma^e  by  the  owner,  and  all  the 
interior  repairs  of  the  entire  building  were 
to  be  made  by  the  lessee.  Pierce;  and  no  evi- 
dence was  offered  by  the  defendant  to  con- 
ttoi  this  statement  The  defendant  was  not 
present  at  the  trial."  If  thia  ia  to  be  taken 
as  sufficient  proot  the  defendant  not  object- 
ing, that  tbe  defendant  Isad  agreed  with 
Pierce  that  ahe  wonid  make  the  outside  re- 
pairs, it  must  be  implied,  under  tbe  drcum- 
stances  at  this  case,  that  she  waa  to  make 
such  repairs  only  upon  reasonable  notice. 
Hutchinson  v.  Cummlngs.  156  Mass.  329,  SI 
N.  E.  127;  McLean  v.  Warehouse  Co...  supra; 
Gerzebek  v.  Lord,  33  N.  J.  Law,  24dl  See, 
also,  7  Am.  &  Bng.  Enc.  Law,  i  24,  for  col- 
lection of  authorities.  The  mere  want  of  re^ 
pair,  therefore,  shows  no  such  negligence  as 
will  support  an  action  of  tort  in  favor  of 
Pierce  or  any  subtenant  of  hia  tor  Injury 
caused  by  an  accident  due  to  the  want  of 
repair.  Neither  the  plaintiff  nor  her  son 
made  any  complaint  nor  does  it  appear  that 
Pierce  ever  did,  nor  that  the  defendant  knew 
tbe  condition  of  the  steps.  Therefore  no  neg- 
ligence on  tbe  part  of  tbe  defendant  ia  Bhown. 
She  was  not  in  default  aa  between  her  and 
her  tenant  or  any  subtenant  of  bis,  nntfl 
after  notice.    Exceptlona  overruled. 
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(173  Uan.  60) 

DIXON  T.  WILLIAMSON  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     March  1,  1S99.) 

Written  CoKTUiiCTS  — Modification*   bt   ParoIi 

AOBEEMBNT— Bales — Time  of  Fatmcnt. 

1.  A  conversation  of  parties  to  a  written  con- 
tract, held  immediately  after  its  execution,  with 
reference  to  its  meaning,  is  inadmissible  to  yary 
its  terms. 

2.  A  written  order  for  merchandise  that  does 
not  specify  the  time  of  payment  is  an  agree- 
ment to  pay  cash. 

Report  from  superior  court,  Suffolk  coun- 
ty; James  B.  Dunbar,  Judge. 

Action  by  J.  B.  Dixon  against  George  Wil- 
liamson and  others  on  a  breach  of  a  contract 
of  sale.  A  finding  was  mad.e  for  defendants, 
and  the  case  was  reported  at  plaintiff's  re- 
quest.   Sustained. 

J.  B.  Dixon,  in  pro.  per.  Clapp  &  Glover, 
for  defendants. 

HOLMES,  J.  The  plaintiff,  after  Inspecting 
birch  logs  In  the  defendant's  mill  yard,  went 
Into  their  office,  and  drew  up  the  following 
memorandum  In  duplicate,  which  was  signed 
as  sho'^n  below: 

"Kingsbury,  P.  Q.,  Aprfl  9th,  1896. 

"Dear  Sirs:  Please  cut  your  birch  logs  for 
us  so  as  to  make  1,400  ft,  running  measure, 
20"  and  up  wide,  nice  stock.  Cut  the  balance 
so  as  to  make  as  much  as  possible  2%"  and 
1%"  thick  of  straight-grained  stock  Nos.  1  and 
2,  and  the  1"  either  Nos.  1  and  2  or  clear  face, 
at  ?13.50  per  M.  on  cars  at  mill.  We  will 
Inspect  the  2%"  and  1%"  at  mlU,  and.  If  the 
Inspection  you  make  of  the  1"  Is  not  satis- 
factory to  us,  we  will  Inspect  It  also  at  the 
mUl., 

"Yours  truly,  J.  B.  Dixon  &  Oo. 

"Messrs.  Williamson  &  Crombie." 

"We  accept  the  above  order. 

"WlUlamson  &'  Oromble." 

The  defendants  afterwards  shipped  three 
car  loads  of  wood  ordered  by  the  plaintiff, 
and  sent  the  bills  of  lading,  attached  to  drafts, 
to  their  bank.  The  plaintiff  contended  that 
the  defendants  had  no  right  to  draw  at  sight, 
but  that  the  plaintiff  bad  a  right  to  30  days 
on  two  of  the  cars,  and  60  days  of  the  third. 
To  make  his  contention,  he  offered  evidence 
of  a  conversation  with  the  defendants  In  their 
office  shortly  after  the  memorandum  was 
signed.  The  Judge  v(rho  tried  the  case  found 
that  the  alleged  conversation,  IT  It  took  place 
during  that  Interview,  was  part  of  the  trans- 
action which  produced  the  memorandum,  and 
excluded  the  evidence.  The  only  question 
here  Is  whether  he  was  right 

Of  course,  parties  who  have  made  a  writ- 
ten contract  may  chang  It  SO  seconds  after 
It  is  made,  if  they  want  to.  But,  on  the 
other  hand,  they  may  talk  it  over,  and  at- 
tempt to  explain  and  construe  It,  without  any 
Intent  to  modify  it,  or  make  a  change;  and 
If  the  talk  takes  place  soon  after  the  writing 


is  signed,  and  at  the  same  Interview,  the 
latter  kind  of  conversation  Is  the  more  likely 
of  the  two.  Perhaps,  in  the  absence  of  express 
evidence,  It  would  be  presumed,  certainly  It 
Is  open  to  the  tribunal  of  fact  to  find,  that  the 
latter,  rather  than  the  former,  was  what  took 
place.  Upon  such  a  finding,  the  conversation 
becomes  Inadmissible,  so  far  as  It  attempts  to 
modify  what  otherwise  would  be  the  con- 
struction or  effect  of  the  writing.  McGuln- 
ness  V.  Shannon,  154  Mass.  86,  27  N.  E.  881. 
In  this  case  the  writing  expressed  a  promise 
to  pay  cash.  Byan  t.  Hall,  13  Mete.  (Mass.) 
520,  523. 

If  the  case  Is  within  the  Massachusetts 
statute  of  frauds,  there  is  a  further  ground 
for  the  decision.  But  this  it  is  unnecessary 
to  discuss.  Clark  v.  Nichols,  107  Mass.  647. 
See  Tracy  v.  Wetherell,  165  Mass.  113,  115, 
42  N.  E.  497. 

Finding  for  defendants  to  stand. 


(X12  Mass.  513) 

GRAFTON  NAT.  BANK  v,  WING. 

(Supreme    Judicial     Court    of    Massachusetts. 
Worcester.    Feb.  28,  189G.) 

Notes— Indorsem  ENT. 
An  indorsement  of  negotiable  paper,  "Es- 
tate of  Wheeler.  Wing  Executor,"  does  not  bind 
the  executor  individually,  though  the  estate  may 
not  be  bound. 

Exceptions  from  superior  court,  Worcester 
county;  John  Hopkins,  Judge. 

Action  by  the  Grafton  National  Bank 
against  Oliver  M.  Wing,  the  administrator  of 
the  estate  of  Henry  F.  Wing.  Ruling  In  favor 
of  plaintiff,  and  defendant  excepted.  Elxcep- 
tlons  sustained. 

Frank  P.  Goulding  and  Wm.  C.  Mellls,  for 
plaintiff.  John  B.  Scott  and  T.  H.  Gage, 
Jr.,  for  defendant 

HOLMES,  J.  These  are  two  actions  of  con- 
tract against  the  administrator  of  the  estate 
of  Henry  F.  Wing,  seeking  to  bold  him  upon 
two  Indorsements  made  by  Henry  F.  Wing, 
as  executor  of  the  will  of  Jonathan  D.  Wheel- 
eri  The  Indorsements  were  In  the  following 
form: 

"Estate  of  Jona.  D.  Wheeler, 
"Henry  F.  Wing,  Executor." 

A  majority  of  the  court  are  of  opinion  that 
these  words  mean,  "Estate  of  Wheeler,  by 
Wing,"  and  therefore  that,  at  least,  they  failed 
to  bind  Wing  by  contract  It  is  quite  true 
that  the  law  does  not  know  the  estate  of  a 
dead  man  as  a  contractor,  and  that  unless 
the  fact  that  these  Indorsements  were  the  re- 
newal of  indorsements  by  Wheeler  In  his  life- 
time makes  a  difference,  they  did  not  bind 
the  estate.  But  that  merely  shows  that  the 
indorsements  were  made  by  Wing  under  a 
mistake  of  law,  as  the  testimony  also  proves 
to  have  been  a  fact.  But  the  presence  of 
Wing's  name  upon  the  paper,  and  his  failure 


Digitized  by 


Google 


1068 


62  NORTHEASTJfiRN   REPORTER. 


(Masa. 


to  bind  his  supposed  principal,  ate  not  enough 
to  make  the  contract  his  own.  Jefts  v.  York, 
4  Cush.  371,  10  Cush.  392,  395,  396;  Abbey  v. 
Chase,  6  Cvgii.  54,  56,  57;  Taylor  ▼.  Shelton, 
30  Conn.  122.  If  a  man  does  not  purport  to 
be  a  party  to  negotiable  paper,  be  Is  not  a 
party  to  it.  See,  further,  1  Daniel,  Neg.  Inst. 
(4th  Ed.)  }i  306-308;  BarUett  v.  Tucker,  ICH 
Mass.  336.  It  la  true  that  It  Is  suggested  by 
Mr.  Daniel  that.  In  such  cases,  an  ambiguous 
expression  may  be  interpreted  to  bhid  the 
agent;  but  neither  that  suggestion,  nor  a 
presumption  that  the  agent  knew  the  law, 
can  pervert  words  from  their  meaning,  if  the 
meaning  Is  plain.  The  so-called  "presump- 
tion" Is  a  requirement,  not  a  presumption  of 
fact,  and  has  no  bearing  or  weight  upon  the 
construction  of  Instruments. 

We  are  of  opinion  that  the  court  should 
have  ruled  that  the  defendant  was  not  liable. 

Exceptions  sustained. 


(172  Han.  S21) 

ADAMS  V.  SWIFT  et  aL 

(Supreme    J'adicial    Court    of    Massachusetts. 
Bristol.    Feb.  28,  1889.) 

HlGHWATS— COLLISIOK    BT'  OVERTAKINQ  CaRRIAOB 

— Nbolioencb. 

1.  A  mother  and  her  minor  daughter  were 
invited  for  a  drive,  and  the  daughter  accepted 
unconditionally,  and  the  mother  on  condition 
that  she  pay  half  the  expense.  The  daughter 
drove  the  team,  and  collided  with  a  carnage, 
injuring  its  occupant.  At  the  time  of  the  col- 
lision, a  bystander  asked  what  they  were  trying 
to  do.  The  daughter  replied  that  she  could  not 
hold  the  horses,  and  the  mother,  that  the  daugh- 
ter was  all  right,  Afterwards  the  mother  re- 
quested another  occupant  of  her  carriage  not  to 
mention  the  collision,  but  to  let  the  injured  per- 
son find  out  their  names  as  best  she  could. 
■Held,  in  an  action  to  recover  for  injuries  re- 
ceived in  the  collision,  that  a  finding  that  the 
mother  was  a  principal,  and  that  the  daughter 
was  driving  under  her  control,  was  warranted. 

2.  A  carriage  in  a  procession  of  a  number  of 
carriages  collided  with  the  one  in  front  of  it 
when  going  down  an  inclined  road,  just  as  the 
carriage  ahead  of  it  had  reached  the  level.  All 
carriages  were  going  at  a  slow  trot,  and  the 
distance  between  the  overtaking  carriage  and 
the  one  immediately  in  its  rear  did  not  appear. 
Tlie  evidence  whether  the  carriage  run  into  had 
suddenly  slowed  up  when  reaching  the  level  was 
conSicting.  Held,  that  a  verdict  that  the  over- 
taking carriage  was  driven  negligently  was  war- 
ranted. 

3.  On  an  issue  whether  the .  occupant  of  a 
carriage  whicli  cojiided  with  another  was  a  mere 
guest  or  a  principal  controlling  the  carriage,  her 
statement  at  the  time  of  the  collision,  in  re- 
sponse to  a  question  what  the  driver  was  trying 
to  do,  that  the  driver  was  all  right,  is  admissi- 
ble. 

4.  Evidence  that,  after  the  collision,  she  at- 
tempted to  conceal  the  fact  that  she  was  In  the 
carriage,  is  likewise  admissible. 

Exceptions  from  superior  court,  Bristol 
county;  J.  B.  Richardson,  Judge. 

Action  by  Annie  E.  Adams  against  Caroline 
F.  Swift  and  another  for  personal  injuries 
from  a  collision  between  the  carriages  In 
which  the  respective  parties  were  driving  on 
the  15th  day  of  August,  1894,  on  a  road  lead- 


ing from  New  London  to  Snnapee,  In  the  state 
of  New  Hampshire.  There  was  testimony 
tending  to  show  that  defendant  Helen  U 
Swift,  a  minor,  19  years  of  age,  was  stopping 
with  her  mother  at  an  hotel  In  said  Sunapee, 
and  that  the  father  was  then  at  his  home,  in 
New  Bedford:  that  the  defendants  and  a 
Mrs.  Page,  of  Norfolk,  Va.,  were  Invited  by 
a  Mr.  Borden  to  drlre  with  him  from  Sunapee 
to  New  London  on  said  date,  to  witness  a 
coaching  parade;  and  that  defendant  Helen 
L.  Swift  accepted  unconditionally,  and  the  de- 
fendant Caroline  F.  Swift  upon  condition  that 
she  should  be  permitted  to  reimburse  Mr. 
Borden  for  one-half  the  cost  of  the  carriage, 
and  that  Mrs.  Swift  testified  upon  this  pohit, 
"I  do  not  know  what  was  paid  for  the  hire  of 
the  team,  but  only  know  that  my  daughter 
and  I  were  Invited  to  go  by  Mr.  Borden,  and 
I  told  him  I  would  accept  his  Invitation  pro- 
Tided  he  would  let  me  pay  one-half  of  It,  and, 
after  some  discussion  with  Mr.  Bordcao,  he 
finally  consented,  and  I  paid  talm  f2.50r  tiiat 
defendant  Helen  L.  Swift  drove  the  team 
from  Sunapee  up  to  and  at  the  time  of  the 
collision;  that,  npon  the  return  from  New 
London  to  Sunapee,  the  plalntlfT  was  driving 
In  a  buggy  with  her  husband  directly  In  front 
of  the  carriage  occupied  by  the  defendants, 
which  latter  was  a  two-seated  surrey,  drawn 
by  two  spirited  horses,  driven  by  the  defend- 
ant Helen  L.  Swift,  Mr.  Borden  and  Miss 
Swift  being  upon  the  front  seat,  and  Mrs. 
Swift  and  Mrs.  Page  upon  the  back  seat; 
that  the  carriages  of  plaintiff  and  defendants 
formed  part  of  a  procession  on  the  road  of 
seventy-five  or  one  hundred  carriages  return- 
ing home,  being  in  line  close  together,  except 
that  the  actual  distance  between  defendants' 
carriage  and  that  ne^t  in  rear  did  not  appear, 
and  that  they  maintained  their  relative  posi- 
tions substantially  in  the  line  until  the  acci- 
dent complained  of;  that.  Just  prior  to  the  ac- 
cident, the  attention  of  the  plaintiff  and  her 
husband  was  drawn  to  the  carriage  In  which 
the  defendants  were  driving,  at  which  time 
the  carriage  In  which  were  the  defendants 
was  coming  down  the  end  of  an  incline  in  the 
road  to  a  level  stretch  upon  which  the  plain- 
tifTs  buggy  had  just  entered:  that  all  the  car- 
riages came  down  said  Incline  npon  a  slow 
trot,  and  that  just  as  the  plaintiff's  buggy 
entered  upon  the  level,  the  end  of  the  pole  of 
the  carriage  In  which  the  defendants  were 
driving  (which  at  the  time  the  attention  of 
the  plaintiff  was  drawn  to  It  was  not  more 
than  eight  feet  distant  from  the  back  of  the 
plaintiff's  buggy)  came  In  contact  with  the 
back  of  the  plaintiff's  buggy,  and  made  a 
dent  In  the  leather,  which  was  followed  by  a 
second  collision  of  the  pole  of  the  carriage  in 
which  the  defendants  were  driving  coming  in 
contact  with  plaintiffs  back,  causing  the  in- 
Jury  sued  for.  The  defendants  claimed  that 
there  was  but  one  collision,  the  first  above 
named,  occasioned  by  the  sndden  and  unwar- 
ranted slowing  down  of  the  plaintiff's  bugpy. 
which  under  the  circumstances  was  a  want 
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of  due  care,  and  was  a  contributing  cause  of 
the  Injury;  the  plaintiCT  claiming  that  there 
was  no  material  slowing  down  of  the  speed 
of  the  plaintiffs  buggy,  and  that  the  Injury 
complained  of  was  due  to  the  carelessness  of 
the  driver  of  the  defendants'  carriage,  the 
defendant  Helen  Lw  Swift  Said  Helen  L. 
Swift  testified  tliat  at  the  time  of  the  acci- 
dent she  weighed  108  pounds;  that  she  had 
driven  a  one-horse  team  liefore,  and  thought 
she  had  driven  a  pair  of  horses,  but  had  nev- 
er driven  in  New  Hampshire  roads  before; 
and  both  Helen  and  Mr.  Borden  testified  that 
Caroline  F.  Swift  had  nothing  to  say  about 
who  should  drive,  and  exercised  no  control 
of  the  excursion,  or  gave  any  direction  as  to 
the  management  of  the  team.  Mrs.  Orlggs, 
a  witness  for  the  plaintiff,  testified  that  she 
was  seated  in  her  carriage  at  the  side  of  the 
road  at  the  time  of  the  accident,  was  ac- 
quainted with  defendant,  and  witnessed  the 
collision,  and  that  she  called  out  to  the  occu- 
pants of  defendants'  carriage,  and  said, 
"Well,  what  are  you  trying  to  do?"  that  Helen 
L.  Swift  replied,  "Weil,  I  can't  hold  them," 
and  Caroline  F.  Swift  said,  "She's  all  right" 
There  was  testimony  tending  to  show  that 
plaintiff  had  endeavored  unsuccessfully  to 
find  out  who  were  the  occupants  of  the  car- 
riage in  wliich  defendants  were  at  the  time 
of  the  accident  and  did  not  discover  till  long 
afterwards,  and  that  this  was  known  to  de- 
fendant Caroline  F.  Swift,  and  ttiat,  while 
plaintiff  was  endeavoring  to  ascertain  the 
identity  of  the  parties,  said  Caroline  F.  Swift 
asked  Mrs.  Griggs  not  to  mention  it  and  said 
to  her,  "Let  them  find  ont  as  best  they  can." 
There  was  no  other  evidence  relating  to  Caro- 
line F.  Swift  The  defendant  Caroline  F. 
Swift  asked  the  court  to  rule  tliat  there  was 
no  evidence  of  any  negligence  upon  the  part 
of  defendant  Caroline  F.  Swift  and  no  evi- 
dence of  any  negligence  on  the  part  of  any 
I>erson  for  whose  acts  or  omissions  Caroline 
F.  Swift  was  legally  responsible,  and  that 
the  verdict  on  the  evidence  must  be  for  de- 
fendant Caroline  F.  Swift.  The  court  re- 
fused to  rule  as  requested,  to  which  the  de- 
fendants duly  excepted. 

L.  Le  B.  Holmes  and  A,  B.  Collins,  for 
plalntifF.  Ocapo,  Clifford  &  CUfTord,  for  de- 
fendants. 

BARKER,  J.  The  evidence  Justified  a 
finding  that  the  excursion  was  a  Joint  under- 
taking, of  which  Caroline  F.  Swift  the  moth- 
er of  the  young  woman  who  was  driving 
when  the  accident  happened,  was  an  equal 
promoter  and  manager,  and  not  a  mere 
guest;  and  that  tinder  her  control  and  di- 
rection, her  daughter,  so  Inexperienced  a  whip 
that  it  might  be  negllgftice  to  allow  her  to 
drive  upon  such  an  occasion,  was  driving, 
and  driving  carelessly.  Therefore  the  case 
was  for  the  Jury.  The  evidence  of  admis- 
sions was  for  the  Jury,  and  the  rulings  were 
right    Sxceptlona  overruled. 


on  Hus.  g) 
JOHN  F.  BBTTZ  &  SON  T.  McMORROW. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    March  1.  1S99.) 

SaLI— TlTLB. 

In  an  action  for  goods  sold,  the  evidence 
showed  that  an  order  was  given  to  the  agent, 
in  Boston,  of  the  vendor,  in  Philadelphia,  for 
such  goods;  that  they  were  shipped  to  Bos- 
ton, the  purchaser  paying  the  freight  One  bill 
of  lading  was  sent  to  the  defendant  and  one 
to  a  forwarder  (or  a  steamship  company,  who 
delivered  the  goods  at  defendant's  place  of 
buainesB.  Bdd  to  justify  a  finding  that  the 
sale  was  made  with  intent  that  the  title  ahonid 
pass  in  Philadelphia. 

Exceptions  from  superior  court,  Sjffcdk 
county;   Daniel  W.  Bond,  Judge. 

Action  by  John  F.  Betz  &  Son,  a  corporar 
tlon,  against  Pliilip  McMorrow.  Judgment 
for  plaintiff,  and  defendant  excepts.  Over- 
mied. 

Cliarles  W.  Janes,  for  plalntifl.  John  H. 
Biancbard,  for  defendant 

HOLMI>S,  J.  This  iB  an  action  for  the 
price  of  ten  hogsheads  and  two  liarrels  of 
ale  sold  by  the  plaintiff  to  the  defendant 
The  defense  is  that  the  ale  was  sold  in  Bos- 
ton withont  the  license  required  by  law. 
The  Judge  who  tried  the  case  found  for  the 
plaintiff,  and  found  that  the  Intention  of 
the  parties  was  that  the  title  to  the  ale 
should  pass  in  Philadelphia;  and  the  only 
question  before  as  is  whether  there  was  evi- 
dence warranting  these  findings,  or  whether 
the  Judge  should  have  ruled  that  the  defend- 
ant was  entitled  to  Judgment 

The  defendant  testified  that  he  bought  the 
goods  of  the  plaintiff,  a  Philadelphia  corpora- 
tion, through  one  Hayes,  an  Importing  agent 
in  Boston,  through  whom  he  often  bad 
Imught  of  others,  an^  told  him  to  deliver  the 
goods  the  same  as  before,  at  the  defendant's 
place  of  business,  in  Boston.  Hayes,  who 
had  no  authority  to  accept  orders  for  the 
plaintiff,  wrote  to  It  requesting  It  to  sliip 
the  ale  to  the  defendant  1358  Dorchester 
avenne,  Boston.  The  plaintiff  accepted  the 
order,  and  shipped  the  goods  by  the  Phila- 
delphia Steamship  Company,  taking  bills  of 
lading,  making  them  deliverable  to  the  de- 
fendant One  of  these  bills  was  sent  to  the 
defendant  and  one  was  g;lven  to  a  forwarder 
for  the  steamship  company,  who  took  the 
goods  from  the  company's  office,  and  carried 
them  to  the  defendant's  place  of  business. 
The  defendant  paid  the  freight 

On  this  state  of  facts,  we  cannot  say  that 
the  finding  of  the  court  was  unwarranted; 
for,  in  view  of'  the  defendant's  paying 
freight  it  was  entirely  reasonable  for  the 
court  to  find  that  the  defendant's  direction 
to  Hayes  to  deliver  the  ale  at  his  place  of 
business  (assumhig  the  court  to  have  be- 
lieved that  it  was  given)  was  meant  only  to 
give  the  address  of  destination,  and  neither 
had  nor  was  Intended  to  have  any  effect  on 
the  question  where  the  title  passed.    If  this 
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view  be  taken,  then  the  case  Is  governed  by 
the  general  rule  tbat  a  shipment  by  a  selln: 
with  an  Independent  common  carrier,  to  the 
order  of  the  buyer,  passes  the  title  as  soon 
as  the  carrier  receives  the  goods.  Merchant 
V.  Chapman,  4  Allen,  362;  Suit  y.  Woodhall, 
113  Mass.  391,  d&i;  Franlc  v.  Hoey,  128 
Mass.  263;  Brewing  Co.  v.  Smith,  155  Mass. 
100,  28  N.  E.  1130;  Smith  v.  Edwards,  156 
Mass.  221,  30  N.  E.  1017. 

If  the  goods  were  appropriated  to  the  con- 
tract,  subjected  to  the  defendant's  order, 
and  made  the  defendant's  property  in  Phila- 
delphia, it  is  unnecessary  to  go  more  fully 
into  the  relation  of  Hayes  to  the  bargain, 
or  to  consider  whether  the  executory  con- 
tract also  was  made  In  Pliiladelphia  by  the 
plaintiff's  acceptance  of  the  order  there,  or 
was  made  In  Massachusetts,  by  the  dealings 
between  the  defendant  and  Hayes;  for  even 
in  the  latter  view  the  plalntlfC  may  recover. 
Abberger  v.  Marrln,  102  Mass.  70;  Sortwell 
V.  Hughes,  1  Curt  244,  Fed.  Cas.  No.  13.177; 
Weil  V.  Golden,  141  Mass.  364.  308,  6  N.  E. 
229. 

Exceptions  overruled. 


(173  Mass.  4E) 

GRBVB  V.  WOOD-HARMON  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

NorfoUi.     March  1.  1899.) 

TRB8P188— TiTLS  TO  MAINTAIN— EVIDBNCB—OVPBB 
or  JUDdMENT. 

1.  An  assifraee  of  an  agreement  by  trustees 
to  convey  land  when  the  price  should  be  paid 
has  no  such  possession  of  the  land  as  to  enable 
him  to  maintain  trespass  against  an  agent  of 
the  trustees  for  removing  gravel  prior  to  such 
payment. 

2.  Under  Pub.  St.  c.  167,  S  76,  providing  that 
an  offer  of  judgment  not  accepted  shall  not  be 
evidence  against  the  party  making  the  same, 
an  offer  of  judgment  in  an  action  of  trespass,  if 
not  accepted,  cannot  be  considered. 

Exceptions  from  superior  court,  Norfolk 
county;  James  R.  Dunbar,  Judge. 

Action  by  one  Greve  against  the  Wood-Har- 
mon Company  for  trespass  for  taking  stone 
and  gravel.  From  a  Judgment  dismissing  the 
action,  plaintiff  excepts.  Kxceptlons  over- 
ruled. 

John  H.  Sherburne  and  Conrad  Reno,  for 
plaintiff.    Colby  &  Bayley,  for  defendant 

HOLMES,  J.  There  was  no  evidence  of  the 
plalntifiTs  possession  or  right  of  possession  be- 
fore February  21,  1896,  when  the  land  was 
conveyed  to  him,  and  no  evidence  of  any  tres- 
pass by  the  defendant  afterwards.  Before 
the  date  mentioned,  the  plaintiff  was  merely 
assignee  of  an  agreement  by  trustees  to  con- 
vey the  land  when  tbe  last  installment  of  the 
price  should  be  paid,  time  being  declared  to 
be  of  the  essence  of  the  contract.  The  de- 
fendant was  agent  and  manager  for  the  trus- 
tees, and  the  plaintiff  could  not  complain,  at 
least  in  this  form,  if  the  defendant  did  enter 
and  remove  the  soil.  After  the  date,  tbe  only 
evidence  was  that  several  men  dug  and  car- 


ried off  gravel  in  blue  wagons,  and  that  the 
defendant's  wagons  were  dark  blue.  Even 
when  taken  in  connection  with  previous  law- 
ful acts  of  the  defendant  this  seems  to  us  too 
little  to  make  it  safe  to  Infer  that  be  was 
guilty  of  unlawful  acts,  and  to  allow  a  ver- 
dict against  him. 

The  offer  of  judgment  did  not  affect  the 
case.  It  was  not  a  pleading,  and  by  Pub.  St 
c.  167, 1  76,  It  was  not  evidence. 

Exceptions  overruled. 

on  Mass.  S25) 

WASHBURN  T.  INHABITANTS  OF 

EASTON. 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Feb.  28,  1899.) 

DiriOTIVB  HiSBWATS— ShA^DI  TbEES. 

Under  Pub.  St  c.  54,  {  6,  providing  that 
the  road  commissioners  of  a  town  may  anthor- 
ize  the  jplantin^  of  shade  trees  in  roads  wherev- 
er it  will  not  interfere  with  the  public  travel 
or  private  rights,  etc.,  the  town  is  not  liable  in 
an  action  for  personal  injuries  to  one  traveling 
on  the  highway,  based  on  the  claim  that  sack 
trees  were  located  in  a  position  dangerous  to 
public  travel,  where  it  did  not  appear  that  the 
trees  were  otherwise  dangerous,  or  that  there 
had  been  any  change  since  the  road'  conunis- 
sioners  located  them. 

Exceptions  from  superior  court  Bristol 
county;   John  Hopkins,  Judge. 

Action  by  William  D.  Washburn  against 
the  inhabitants  of  Easton  for  personal  Inju- 
ries. Judgment  for  defoidants,  and  plaintlff^ 
excepts.    Exceptions  overruled. 

F.  S.  Hall,  for  plaintiff.  H.  J.  JBHiUer.  for 
defendants, 

HAMMOND,  J.  The  plaintiff,  while  trav- 
eling with  his  team  In  a  southerly  direction  on 
the  highway,  overtook  another  team,  and 
while  he  was  attempting  to  pass  It  on  tbe 
left  his  carriage  came  la  contact  witb  some 
shade  trees,  and  he  was  hurt  These  trees 
were  in  a  Une  substantially  parallel  with  the 
easterly  wall  of  the  highway,  and  about  6 
feet  distant  therefrom,  and  were  in  the  shoul- 
der of  the  part  of  the  road  which  was  worked 
for  travel,  and  distant  easterly  from  such 
part  2  feet  and  9  inches.  The  trees  had  been 
set  out  about  10  years  before,  under  Pub. 
St  c.  54,  S  6,  by  the  road  commissioners  of 
the  town,  who  had  charge  of  all  matters  i>er- 
tainhig  to  shade  trees.  The  road  was  about 
40  feet  wide  between  the  walls,  and  the  part 
worked  for  travel  near  the  place  of  the  acci- 
dent was  about  18  or  14  feet  wide.  On  the^ 
west  side  of  the  road  at  tbe  place  of  the  acci- 
dent there  was  a  level  space  of  about  3  feet 
covered  with  grass  to  the  shoulder  of  the 
road,  and  from  there  there  was  a  gradual 
descent  to  the  westerly  walL  From  the  west- 
erly shoulder  of  tbe  road  to  the  wall  tbe 
ground  was  not  very  even,  and  some  low 
brush  and  cobblestones  were  there.  It  was 
not  claimed  that  the  trees  were  in  a  danger- 
ous or  decayed  condition,  or  tbat  they  endan- 
gered or  hindered  public  travel  in  any  war 
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except  by  their  location.  It  did  not  appear 
that  any  complaint  about  the  trees  ever  had 
been  made  to  the  commissioners,  or  tbat  these 
officers  had  ever  made  any  adjudication  as 
to  whether  the  trees  were  a  nuisance  to  pnl^ 
lie  travel,  except  such  as  may  be  Implied 
from  the  fact  that  the  trees  were  set  out  by 
their  order,  and  in  the  place  directed  by  one 
of  their  number.  The  extent  to  which  the 
duty  Imposed  by  statute  upon  towns  and 
cities  to  keep  the  streets  reasonably  safe  and 
convenient  for  travelers  thereon  is  modified 
by  the  fact  that  the  objects  complained  of 
have  been  placed  within  the  limits  of  the 
street  by  public  authority,  has  been  hereto- 
fore somewhat  considered  by  the  court  In 
Young  V.  Inhabitants  of  Yarmouth,  9  Gray, 
386,  It  was  decided  that  a  town  was  not  lia- 
ble for  damages  sustained  by  a  traveler  upon 
a  highway  by  reason  of  a  telegraph  post 
erected  within  the  limits  of  the  highway  by 
an  electric  telegraph  comi>any.  In  a  place  pre- 
scribed by  the  selectmen  of  the  town,  un- 
der St  1849,  a  93,  <  8.  Section  2  of  that 
statute  authorized  any  electric  telegraph  com- 
pany to  erect  posts  upon  and  along  any 
highway,  provided  the  posts  did  not  Incom- 
mode the  use  of  the  highway.  Section  3 
made  It  the  duty  of  selectmen  of  a  town  or 
the  mayor  and  aldermen  of  a  dty  to  give 
the  company  "their  writing  specifying  where 
the  i>ostB  may  be  located,  and  the  kind  and 
height  of  the  same,"  and  It  was  further  pro- 
vided that  after  the  erection  of  the  posts  the 
selectmen  should  have  the  power  to .  direct 
any  alteration  In  the  location.  The  trial 
court  instructed  the  Jury  that,  "If  they  were 
satisfied  that  the  telegraph  post  complained 
of  was  an  obstruction,  rendering  the  highway 
dangerous  and  unsafe  for  the  purposes  of  or- 
dinary travel,  it  would  be  such  a  defect  In 
the  highway  as  would  render  the  town  liable 
to  any  one  injured  thereby."  This  court 
hdd  this  Instruction  erroneous,  and  Mr.  Jus- 
tice Dewey,  after  stating  that  the  selectmen 
dr  not  act  In  this  matter  as  the  agents  of 
the  town,  but  as  public  oflicers,  and  that  therie 
Is  no  appeal,  goes  on  to  say:  "The  conse- 
quence of  thls.necessarfiy  must  be  that  the 
location  of  the  telegraph  posts  by  the  select- 
men is  conclusive  ui)on  all  parties.  The  town 
cannot  Interfere,  and  remove  them;  and  their 
existence  upon  the  highway.  If  in  exact  con- 
formity with  the  regulations  prescribed  by. 
the  selectmen,  does  not  constitute  any  defect 
or  want  of  repair  In  the  highway  for  which 
the  town  can  be  hdd  responsible  in  case  of 
any  injury  thereby  occasioned  to  any  person 
traveling  on  such  highway.  If  an  improper 
location  of  telegraph  posts  has  been  allowed 
by  the  selectmen,  the  power  Is  folly  vested 
In  the  selectmen  of  the  town  to  direct  an 
alteration  In  such  location,  and  thus  obviate 
any  Inconveniences  that  may  be  found  to  ex- 
ist to  the  traveler  or  the  public  generally. 
But  this  is  not  a  matter  which  the  town,  in 
Its  corporate  capacity,  can  regulate,  or  for 
which  the  town  Is  respimsibte."    In  Com.  v. 


City  of  Boston,  9T  Mass.  665,  which  was  an 
Indictment  for  suffering  a  highway  to  be 
incumbered  by  iKMts  erected  under  substan- 
tially the  same  statute  as  re-enacted  In  Gen. 
St  c.  64,  {{  2,  3,  it  was  said  by  the  court: 
"And  It  seems  Impossible  to  conclude  that 
the  legislature,  when  they  gave  to  a  board  of 
public  officers  the  power  and  duty  to  direct 
the  places  in  highways  which  should  be  oc- 
cupied by  telegraph  irales,  and  required  that- 
their  orders  should  be  placed  on  record,  could 
have  intended  to  leave  the  existence  and  con- 
tinuance of  the  poles  at  the  places  designated 
to  the  revision  and  control  of  a  highway  sur- 
veyor, or  to  the  discretion  of  any  Jury  be- 
tore  whom  the  question  might  come  upon  an 
lndlctm»it  or  action;"  and  also:  "It  is  not 
according  to  the  usual  policy  of  the  law  to 
commit  to  one  tribunal.  In  advance,  the  deci- 
sion of  a  simple  question  of  fact,  and  leave 
It  Just  as  much  open  to  controversy  after- 
wards." The  same  principle  was  applied 
where  watering  troughs  were  maintained  un- 
der St  1872,  &  84;  Gushing  v.  Inhabitants 
of  Bedford,  125  Mass.  526.  As  was  stated 
by  Mr.  Justice  Morton  In  Johnson  v.  Bridge 
Corp.,  109  Mass.  622,  526:  "In  such  cased 
the  liability  of  towns  depends  upon  the  test 
whether  they  have  the  power  and  It  Is  their 
duty  to  remove  the  obstruction,  and  put  the 
highway  In  a  safe  condition."  In  the  case 
now  before  us  It  is  conceded  by  both  par- 
ties that  the  trees  were  set  out  about  10 
years  prior  to  the  accident,  by  order  of  the 
road  commissioners,  acting  under  Pub.  St. 
c.  54,  t  6,  and  that  the  provisions  of  section  10 
of  that  chapter,  and  of  St  1885,  c.  123,  are 
applicable  to  them.  These  statutes,  in  sub- 
stance, provide  that  "the  •  •  *  road  com- 
missioners •  ••ofa***  town  to 
whom  the  care  of  the  •  •  •  roads  may 
be  intrusted,  may  authorize  the  planting  of 
shade  trees  therein  wherever  it  will  not  in- 
terfere with  the  public  travel  or  with  private 
rights,"  and  trees  so  planted  "shall  not  be 
deemed  a  nuisance;"  "but  upon  complaint 
made  to  the  *  *  *  road  commissioners 
they  may  cause  such  trees  to  be  removed 
*  *  *  if  the  public  necessity  seems  to  them 
so  to  require."  Pub.  St  c.  64,  {  6.  Section  10 
of  the  same  chapter  and  St  1885,  c.  123,  for- 
bid the  removal  of  such  trees  except  as 
therein  authorized.  These  statutes  have  been 
considered  by  this  court  in  two  recent  deci- 
sions. In  Chase  v.  City  of  Lowell,  149  Mass. 
85,  21  N.  E.  233,  It  was  said  that  the  ques- 
tion whether  such  a  tree  Incommodes  or  en- 
dangers travelers,  and  should  be  removed,  Is 
to  be  determined  not  by  the  summary  dis- 
cretlcHi  of  a  highway  surveyor  or  by  a  vote 
of  the  town,  but  by  the  adjudication  of  a 
tribunal  designated  by  the  statute;  and  In 
the  same  case  it  was  also  said:  "We  think 
that  the  statute  limits  the  duty  of  the  sur- 
veyor of  highways  in  such  a  case  to  pro- 
curing an  adjudication  that  the  tree  Is  dan- 
gerous and  shall  be  removed,  and,  until  It 
Btudl  be  so  removed,  to  taking  due  precan- 
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tlons  against  the  danger."  Tbis  case  came 
again  In  this  court  (Cbase  v.  City  of  Lowell, 
151  Mass.  422,  24  N.  E.  212),  and  It  tben 
appeared  that  the  shade  tree  had  become 
decayed,  and  that  It  was  blown  over  upon 
the  plaintiff,  a  traveler  In  the  highway.  The 
evidence  warranted  a  finding  that  it  had 
been  in  a  decayed  condition  so  long  a  time 
that  the  persons  having  charge  ot  the  streets 
ought  to  have  known  of  it,  and  the  plaintiff 
recovered.  It  was  said  by  Mr.  Justice 
Knowlton,  in  giving  the  opinion,  that,  if  such 
"a  tree  Is  in  danger  of  falling,  the  authori- 
ties whose  duty  it  is  to  Iteep  the  way  safe 
and  convenient  for  travders  should  do  what 
they  reasonably  can  to  protect  the  public 
from  it."  In  the  light  of  these  and  similar 
decisions  we  think  that,  so  far  as  mateoial 
to  the  present  case,  the  law  relating  to  the 
liability  of  towns  and  cities  under  Pub.  St 
c.  52,  g  6,  for  injuries  to  travelers  by  reason 
of  shade  trees  set  out  under  Pub.  St.  c  54, 
f  6,  may  be  stated  as  follows:  (1)-  The  ques- 
tion whether  a  shade  tree  so  set  out  Is,  by 
reason  of  its  locality,  dangerous  to  public 
travel,  and  for  that  reason  should  be  removed, 
is  a  question  over  which  the  town  has  no  con- 
trol, but  it  is  to  be  decided  by  the  public 
trlbimal  duly  appointed  for  that  purpose  (in 
this  case  the  road  commissioners),  and  the 
decision  Is  not  subject  to  review  by  a  Jury. 
(2)  This  decision,  when  made.  Is,  until  chan- 
ged, to  be  assumed  as  correct  under  the 
circumstances  existing  at  the  time  it  was 
made,  and  is  to  be  taken  as  the  authoritative 
declaration  of  the  law  that  the  tree  so  set 
out  is  not  dangerous  to  public  travel  simply 
by  reason  of  its  locality,  under  such  cir- 
cumstances; and  in  the  absence  of  any  sub- 
sequent physical  change  in  the  road,  or  In 
some  other  material  respects,  the  town  la 
Justified  in  assuming  that  there  Is  no  duty 
to  apply  for  a  change  In  the  decision.  But, 
should  there  be  any  such  subsequent  mate- 
rial change,  the  questions  whether  the  tree  is 
thereby  made  dangerous,  and  whether  It  is  the 
duty  of  the  town  to  provide  against  such  dan- 
ger, either  by  application  for  a  change  in  the 
location  or  otherwise,  may  be  submitted  to  a 
Jury.  (3)  The  only  question  decided  by  the  pub- 
lic authorities  under  the  statute  being  wheth- 
er the  public  travel  is  incommoded  or  endan- 
gered by  the  locality  of  the  tree  In  a  natural, 
healthy  state,  and  not  whether  the  tree  is 
dangerous  by  reason  of  Its  decayed  condition, 
and  consequent  liability  to  fall,  the  ques- 
tion whether  a  tree  is  dangerous  from  such 
a  liability,  and  whether  the  town  has  used 
due  care  to  protect  the  public  travel  from 
It  when  thus  dangerous,  are  always  questions 
which  may  be  submitted  to  a  Jury.  In  this 
case  there  is  nothing  to  show  that  there  has 
been  any  change  since  the  road  commission- 
ers located  the  trees.  The  law  has,  therefore, 
declared  that,  under  the  circumstances  exist- 
ing at  the  time  of  the  accident,  they  did  not 
incommode  or  endanger  the  public  travel,  and 
this  decision  cannot  be  revised  by  a  Jury.    It 


is  not' claimed  that  the  accident  was  due  to 
any  defect  in  the  trees  themselveOk  Excep- 
tions omruled. 


im 
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WHELTON  V.  WEST  END  ST.  BY.  CO. 

(Supreme  Judicial  Court  of  Massachnsetts. 

Suffolk.    March  1,  189».) 

INJUKT  TO  EmPLOTE  —  NbOLIOEXCB  OF  BdPUUS- 
TENDENT — DEFECTIVE  APPLIANCES — EviDBKCE— 
A88UHPTION  OF  RiSK — CONTBIBDTUST  NbGU- 
OBNOE. 

1.  A  car  shifter,  whose  only  duties  were  to 
get  cars  ready  for  conductors  and  motormen. 
starting  the  turntable  at  a  car  house,  was  not 
a  foreman,  nor  engaged  in  an  act  of  snperin- 
tendency,  in  so  turning  the  table,  within  St. 
1887,  c.  270,  authorizing  recovery  by  one  in- 
jured by  negligence  of  a  superintendent. 

2.  Where  plaintiff  was  injured  by  alleged  de- 
fective appliances,  evidence  of  a  change  in 
such  appliances  after  the  accident  is  inadmis- 
sible. 

3.  Where  a  servant  knew  of  the  danger  of 
the  work  in  which  he  was  engaged,  he  cannot 
recover  having  assumed  the  risk. 

4.  Where  a  conductor  of  a  street  cap  bad  an 
experience  of  three  or  four  years  with  transfer 
car  tables,  he  was  guilty  of  contributory  negli- 
gence, where  he  was  injured  by  an  obvious 
danger  in  the  use  of  such  table,  though  he  had 
not  observed  it. 

Exceptions  from  superior  coart,  Suffolk 
county;   Edgar  J.  Shemuui,  Judge. 

Action  by  one  Whelton  against  the  West 
End  Street-Rallway  Company.  Verdict  for 
defendant,  and  plaintiff  excepts.  Eixceptlons 
overruled. 

Robert  W.  Nason  and  Thomas  W.  Proctor, 
for  plaintiff.  Oeorge  H.  Mellen,  for  defend- 
ant 

BARKER,  J.  The  plaintiff  had  had  nine 
years'  experience  as  a  street-car  conductor  in 
the  plaintiff's  service.  He  went  into  a  or 
bouse  for  a  car.  The  car  had  to  be  moved 
to  the  main  track,  by  means  of  a  transfer 
table  moved  by  electric  power,  operated  by 
another  employ^,  a  car  shifter,  who,  with  the 
plaintiff,  were  the  only  persons  in  the  car 
house.  The  car  shifter  ran  the  car  onto  the 
table.  The  trolley  rope  then  had  to  be  shifted 
to  the  other  end  of  the  car.  The  car  shifter 
handed  the  trolley  rope  to  the  plaintiff,  say- 
ing, "Here  Is  the  rope."  The  plaintiff,  taking 
the  rope,  started  with  It,  walking  on  the  floor 
of  the  car  house.  When  he  was  half  way 
around  to  the  middle  of  the  car,  the  car  diifter 
started  the  table.  The  plaintiff  called  out  to 
him  to  wait  A  spring  attached  to  the  roof 
of  the  car  was  caught  and  this  caused  the 
plaintiff  to  walk  back  the  other  way;  and 
while  so  doing,  and  looking  up  and  trying  to 
free  the  spring,  a  track  rail,  which  was  part 
of  the  fittings  of  the  table,  and  which  project- 
ed some  IS  inches  from  it  over  the  car-house 
floor,  with  a  space  of  about  an  Inch  and  a 
half  between  the  bottom  of  the  rail  and  the 
floor,  and  which  was  in  motion  with  the  talde, 
caught  the  plaintiff's  toe,  threw  him  down, 
and  pushed  him  along  the  floor,  and  against 
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another  rail  fastened  to  tbe  floor.  This  oc- 
curred on  June  12,  1895.  The  transfer  table 
had  been  put  in  on  June  2,  1894,  replacing 
one  to  which  power  was  applied  in  a  different 
manner,  and  with  rails  projecting  only  about 
half  as  far.  The  plaintiff  had  been  In  the 
habit  of  using  such  a  transfer  table  five  or  six 
times  a  month  since  the  defendant  had  used 
electricity  as  a  motive  power.  He  might 
have  got  upon  the  car  before  the  transfer 
table  started;  and  the  trolley  rope  was  long 
enough  so  that  If,  in  shifting  the  trolley  pole, 
he  walked  on  the  car-house  floor,  be  could 
have  kept  himself  beyond  the  reach  of  the 
projecting  rails.  At  one  point  in  his  testi- 
mony, he  gave  an  affirmative  answer  to  the 
question  whether,  of  course,  he  had  not  no- 
ticed the  projections  before;  but  he  testified 
that  he  took  no  particular  notice  of  them,  and 
that  his  attention  had  never  been  called  to  the 
fact  that  there  was  a  space  between  them  and 
the  floor.  He  also  testified  that  be  was  shift- 
ing the  trolley  pole  in  the  same  way  he  had  al- 
ways been  in  the  habit  of  doing  it  at  the  times 
when  he  had  done  it,  and  that  be  had  jper- 
formed  exactly  the  same  operation  in  trans- 
ferring a  car  probably  a  week  before,  and 
knew  what  was  to  be  done.  There  was  a 
foreman  who  had  charge  and  control  of  the 
car  house,  to  whose  orders  the  plaintiff  was 
subject  when  he  went  to  the  car  bouse  for  a 
car,  but  the  foreman  was  not  present  at  the 
time  of  the  accident.  The  declaration  has  one 
count,  under  St.  1887,  c.  270,  for.  negligence 
of  a  superintendent,  and  one,  under  the  com- 
mon law,  for  negligently  failing  to  furnish  a 
reasonably  safe  place  in  which  to  work.  A 
verdict  for  the  defendant  was  ordered  upon  each 
count.  The  questions  for  decision  are  whether 
the  verdict  was  rightly  ordered,  and  whether 
evidence  that  after  the  accident  the  floor  of 
the  car  house  was  raised  so  that  the  project- 
ing rail  lay  flush  with  the  floor,  filling  the 
space  In  which  the  plaintiff's  foot  was  caught, 
and  that  after  the  change  the  table  worked 
perfectly,  offered  by  the  plaintiff,  was  rightly 
excluded. 

There  was  no  evidence  to  support  the  count, 
nnder  St  1887,  c.  270.  The  foreman,  who  was 
about,  had  no  connection  with  the  accident, 
nor  was  it  in  any  way  due  to  his  absence. 
The  whole  evidence  as  to  the  duties  of  the 
car  shifter  is  that  it  was  his  duty  to  get  cars 
ready  for  the  conductors  and  motormen. 
Neither  bis  starting  of  the  table,  nor  his  fail- 
ure to  stop  it,  was  an  act  of  superintendency. 

The  evidence  as  to  the  raising  of  the  car- 
house  fiooT  after  the  accident  was  properly  ex- 
cluded. While  evidence  that  other  safer  ap- 
pliances then  known  might  have  been  used 
would  have  been  competent,  as  in  Wheeler  v. 
Manufacturing  Co.,  136  Mass.  291,  the  evi- 
dence excluded  was  not  of  that  character. 
Dacey  v.  Railroad  Co.,  168  Mass.  480,  47  N. 
£.  418,  and  cases  cited. 

Upon  the  common-law  count,  the  verdict  for 
the  defendant  was  rightly  ordered,  for  the 
reason  that,  upon  the  circumstances  to  which 
S2  N.K-68 


the  plaintiff  himself  testified,  the  risk  of  hav- 
ing his  foot  caught  by  the  moving  projecting 
rail,  if,  looking  upward  at  the  trolley,  he 
walked  within  reach  of  the  projection,  was 
one  which  he  either  Imew  and  appreciated,  or 
ought,  from  his  opportunities  for  observation, 
to  have  known  and  appreciated,  and  which 
he  could  have  avoided  by  doing  his  work  in 
such  a  way  as  to  keep  out  of  reach  of  the 
projection.  If  he  luiew  the  danger,  be  Is  pre- 
vented from  recovering,  both  because  he  was 
careless  In  not  avoiding  it,  and  because  he  ac- 
cepted the  risk.  If  he  did  not  know  the  dan- 
ger, it  was  because  of  a  negligent  omission  to 
observe  what  was  obvious,  and  what  due  care 
required  him  to  observe  and  to  avoid.  Be- 
sides an  exi)erlence  of  three  or  four  years  with 
quite  similar  transfer  tablep,  be  had  for  more 
than  a  year  had  numerous  occasioms  to  do  the 
same  work,  in  connection  with  this  table, 
which  he  was  doing  when  hurt  Ooidthwait 
▼.  Railway  Co.,  160  Mass.  6G1,  36  N.  E.  486, 
and  cases  cited;  Ooodes  v.  Railroad  Co.,  162 
Mass.  287,  38  N.  E.  600;  Cassady  v.  Railroad 
Co.,  164  Mass.  168,  41  N.  B.  129;  Quigley  v. 
Thomas  G.  Plant  Co.,  166  Mass.  368,  43  N.  E. 
206;  Barnard  v.  Schrafft,  168  Mass.  211,  46 
N.  E.  621;  BeU  v.  RaUroad  Co.,  168  Mass. 
443,  47  N.  B.  118.    Exceptions  overruled. 


(172  Moss.  (5» 
BROWN  et  al.  v.  HENRY  et  al. 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Suffolk.    March  1.  1899.) 
Frincipai,  and  Agent— Ratifioatios. 
Where  an  agent  makes  a  contract  which 
is  unauthorized  in  sevcrai  particulars,  the'  mere 
fact  that  the  principal,  in  repudiating  ^t,  gives 
as  his  reason  that  it  is  unauthorized  in  a  cer- 
tain particular,  in  which,  however,  it  is  au- 
thorized,   does    not    constitnte    a    ratification, 
where  the  third  party  is  in  no  way  injured  by 
the  form  of  the  principal's  objection,  so  as  to 
raise  an  estoppel. 

Exceptions  from  superior  court,  Suffolk 
county;  Henry  K.  Braley,  Judge. 

Action  by  Jacob  F.  Brown  and  another 
against  W.  S.  Henry  and  another.  A  verdicr 
waa  rendered  for  plaintiffs,  and  defendants 
took  exceptions.     Sustained. 

This  action  is  one  of  contract,  to  recover 
damages  for  defendants'  refusal  to  deliver 
about  25,000  pounds  of  Alabama  wool,  al- 
leged to  have  tteen  sold  to  the  plaintiffs  by 
Richard  J.  Salter,  a  wool  broker,  by  mem- 
orandum dated  January  23,  1897,  of  which 
the  following  fs  a  copy:  "Boston,  January 
23, 1897.  Brown  &  Adams,  City— GenUemen: 
We  beg  to  advise  having  bought  for  your 
account,  to-day,  of  Messrs.  Henry  &  Parsons, 
about  25,000  lbs.  Ala.  wool,  stored  In  the 
Fort  Hill  storage  warehouse,  at  16V^.  per 
pound.  Terms,  60  days.  The  wool  to  be  paid 
for  within  60  days,  and  Interest  allowed  for 
the  unexpired  time.  Buyers  to  have  the  ben- 
efit of  unexpired  storage  and  fire  Insurance, 
and  to  assume  charges  therefor.     Sacks  at 
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value.  Tare,  three  pounds  per  sack.  Eespy., 
Salter  Brothers,  Brokers." 

l^he  defendants  asked  the  court  to  rule  as 
follows:  "(1)  On  the  evidence  the  defendants 
are  entitled  to  a  verdict  (2)  Salter  Bros,  bad 
no  authority  to  bind  the  defendants  to 
Terms,  60  days.'  (3)  There  is  no  evidence 
that  the  defendants  waived  any  right  to  ob- 
ject to  Terms,  60  days,'  or  tatifled  Salter's 
action  in  inserting  that  clause.  (4)  There  Is 
no  evidence  that  the  defendants  waived  any 
right  to  object  to  provision,  'Buyers  to  have 
the  benefit  of  unexpired  •  •  •  flre  in- 
surance,' or  ratified  Salter's  action  in  insert- 
ing that  clause.  (5)  The  term,  'Buyers  to 
have  the  benefit  of  unexpired  •  •  •  flre 
insurance,'  means  whatever  flre  Insurance 
there  was  unexpired  upon  this  wooL  (6)  The 
evidence  of  a  custom  concerning  unexpired 
flre  Insurance  does  not,  even  if  believed,  con- 
trol the  meaning  of  these  words,  so  that  they 
shall  mean  a  part  of  the  unexpired  fire  in- 
surance. (7)  Salter  had  no  authority  to  In- 
sert the  clause  concerning  unexpired  fire  in- 
surance. (8)  There  is  no  evidence  that  a 
seller's  giving  a  broker  a  price  on  wool,  with- 
out more,  gives  him  authority  to  bind  the 
seller  to  sell  upon  00  days'  credit,  even  if  the 
purchaser  is  in  good  credit" 

The  plaintiffs  based  their  case  on  the  ex- 
istence of  a  custom  giving  the  brokers  au- 
thority to  act  as  they  did,  and  also  on  rati- 
fication of  the  contract  made  by  the  brokera 
The  defendants  excepted  to  the  refusal  to 
give  their  requests  for  rulings,  and  to  the  in- 
structions as  given,  so  far  as  in  conflict  with 
said  requests,  and  to  the  instructious  as  to 
what  would  amount  to  a  ratification  of  the 
alleged  sale;  but  the  defendants  requested 
no  other  or  further  instructions  on  that  sub- 
ject The  jury  returned  a  verdict  for  the 
plaintiffs  for  $376,  and  were  then  asked  by 
the  court  whether  they  found  that  there  was 
such  a  custom  in  the  wool  trade  as  was 
claimed  by  the  plaintiffs,  and  replied  "that 
they  found  that  there  was  not  such  a  cus- 
tom." 

Sherman  L.  Whipple  and  W.  B.  Sears,  for 
plaintiffs.  Elder,  Walt  &  Whitman,  for  de- 
fendants. 

KNOWLTON,  J.  It  appeared  upon  the  un- 
disputed evidence  that  the  broker  Inserted  in 
the  written  memorandum  of  sale  certain  pro- 
visions which  were  not  expressly  authorized 
by  the  defendants.  The  jury  found  that  there 
was  no  custom  under  which  he  could  bind  the 
defendants  by  these  agreements.  He  was  not 
the  defendants'  general  agent  and  the  terms 
of  his  authority  to  make  a  sale  could  be  in- 
quired into.  He  could  bind  the  defendants 
only  by  such  contract  as  they  authorized  him 
to  make.  Coddlngtcn  v.  Goddard,  16  Oray, 
436;  Remick  v.  Sandford,  118  Mass.  102.  Un- 
der the  Instructions  of  the  court,  and  the  find- 
ing above  stated,  the  verdict  for  the  plaintiffs 
must  rest  on  a  finding  that  the  defendants 
ratified  the  broker's  contract    The  jury  were 


allowed  to  find  ratification  on  tiie  ground  that 
the  plaintiffs  were  right,  and  the  defendants 
wrong.  In  regard  to  the  defendants'  conten- 
tion that  the  broker  was  not  authorized  to  sell 
the  wool  at  the  price  named  in  the  contract; 
It  appearing  that  the  defendants  stated,  as 
their  reason  for  repudiating  the  contract,  that 
the  broker  had  no  authority  to  sell  the  wool 
at  that  price,  and  failed  to  make  any  objec- 
tion to  the  provisions  of  the  contract  abont 
credit,  and  the  allowance  of  interest  unex- 
pired storage,  and  fire  Insurance.  These  lat- 
ter provisions  were  inserted  in  the  contract  by 
the  agent  without  authority.  These  was  no 
evidence  that  the  situation  of  the  plaintiffs 
was  changed,  or  that  their  rights  were  in  any 
way  affected  by  reason  of  the  form  of  the  de- 
fendants' objection  and  disavowal 

Where  something  is  to  be  done  by  one  of 
two  parties  as  a  condition  precedent  to  his 
exercise  of  a  right  against  the  other,  the  oth- 
er may  waive  the  performance,  either  wholly 
or  In  part  If  there  Is  an  attonpt  at  pertonn- 
ance,  which  falls  short  of  the  requirement, 
and  if  objection  is  made  by  the  {tarty  for 
whom  it  is  done,  with  a  statement  of  the 
grounds  of  his  objection,  the  objector  often  is 
held  to  have  waived  his  right  afterwards  to 
object,  on  other  grounds,  when  the  other  has 
gone  forward,  relying  upon  the  Implied  r^>- 
resentatlon  that  the  performance  is  satisfac- 
tory in  other  particulars.  Clark  v.  Insurance 
Co.,  6  Cush.  342;  Searle  v.  Insurance  Co.,  152 
Mass.  263,  25  N.  E.  290;  Curtis  v.  AspinwaU. 
114  Mass.  187;  Insurance  Co.  v.  Norton,  96 
U.  S.  234;  Titus  v.  Insurance  Co.,  81  N.  T. 
410.  These  cases  rest  upon  the  ground  that 
when  one  is  stating  objections,  a  failure  to  dis- 
close a  ground  of  objection,  in  a  particular 
which  easily  could  be  remedied,  tends  to  mis- 
lead the  other  party  to  his  detriment  and  Is 
so  contrary  to  justice  and  good  morals  as  to 
work  an  estoppel  against  doing  it  afterwards. 
No  such  principle  is  applicable  to  the  present 
case.  We  have  an  unauthorized  contract 
made  by  an  agent  The  plaintiffs  had  no 
rights  under  It  Immediately  after  it  was  made. 
They  have  no  rights  under  it  now,  unless  the 
defendants  ratified  it  "Ratification  of  a  past 
and  completed  transaction.  Into  which  an 
agent  has  entered  without  authority,  Is  a  pure- 
ly voluntary  act  on  the  part  of  the  principal. 
No  legal  obligation  rests  npon  him  to  sanction 
or  adopt  it"  Combs  v.  Scott  12  Allen,  498: 
Bank  v.  Crafts,  2  AUen,  268'.  If,  however, 
one  is  acting  In  the  execution  of  a  general 
power,  bnt  in  a  mode  not  sanctioned  by  its 
terms,  and  if  any  benefit  comes  to  the  prin- 
cipal from  the  act  ratification  may  be  implied 
pretty  quickly  from  lapse  of  time  with  knowl- 
edge of  the  circumstances.  Foster  t.  Rock- 
well, 104  Mass.  167. 

The  evidence  is  undisputed  that  wltliin  a 
reasonable  time  after  being  Informed  of  the 
contract  the  defendants  in  the  present  case 
repudiated  It  The  naked  question  is  pre- 
sented whether,  if  a  principal,  on  learning  of 
an  unauthorized  contract  of  an  agent,  repu- 
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diates  it,  giving  a  reason  for  so  doing  whlcb 
proves  to  be  without  foundation,  such  repudia- 
tion Is  equivalent  to  an  adoption  of  It.  In  the 
absence  of  anything  beyond  this  to  work  an 
estoppel,  we  are  of  opinion  that  it  Is  not. 
Ordinarily,  ratification  of  an  agent's  act  is  a 
mere  matter  of  Intention.  In  the  present  case, 
the  defendants,  as  soon  as  the  facts  were  as- 
certained, manifested  in  the  clearest  manner 
their  intention  not  to  ratify,  and  their  subse- 
quent conduct  has  all  been  consistent  with 
their  original  repudiation  of  the  attempted 
sale.  They  cotdd  not  repudiate  it  in  part,  and 
adopt  it  in  part  1  Am.  &  Bng.  Bnc.  Law  (2d 
Ed.)  1192,  and  cases  cited.  There  la  a  class 
of  cases  in  which  the  principal  receives  a  di- 
rect benefit  from  an  act  of  an  agent,  and  it  is 
held  that,  if  be  retains  this  benefit  for  a  con- 
siderable time  after  he  obtains  full  knowledge 
of  the  transaction,  he  thereby  ratifies  the  act. 
Brigham  v.  Peters,  1  Gray,  189;  SartweU  v. 
Frost,  122  Mass.  l&l;  CooUdge  V.  Smith,  129 
Mass.  554.  Here,  too,  there  is  an  element  of 
estoppel  which  does  not  exist  in  the  case  at 
bar.  One  cannot  have  the  l>eneflt  of  an  un- 
authorized act  of  an  agent  without  confirming 
it.  Ordinarily,  a  principal  is  not  called  upon 
to  give  reasons  for  declining  to  l)e  bound  by 
an  act  undertaken  without  authority.  The 
controlling  reason  is  that  it  was  unauthorized. 
The  particulars  in  which  It  lacks  authority, 
usually,  are  of  no  importance.  If  the  other 
party  relies  upon  it,  he  has  the  burden  of 
showing  ratification.  If  the  principal  insists 
ttiat  it  is  unauthorized,  and  does  nothing  and 
says  nothing  which  warrants  the  other  party 
in  treating  it  as  ratified,  the  mere  fact  that  he 
is  Incorrect  in  his  statement  of  the  particulars 
of  the  want  of  authority  does  not  change  his 
repudiation  of  the  act  into  an  adoption  of  it 

We  are  of  opinion  tliat  the  instructions  In 
regard  to  ratification  were  erroneous,  and  that 
the  Jury  should  have  been  instructed  that 
there  was  no  evidence  that  the  defendants  rat- 
ified the  contract  declared  on.  See  Price  v. 
Moore,  158  Mass.  524,  33  N.  E.  827.  Excep- 
tions sustained. 


(173  Mass.  4V) 

GANNON  T.  NEW  TORK,  N.  H.  &  H. 
R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Barnstable.    March  3,  1899.) 

CaKKIEHS— IMJURT  TO    PaSSENOSR. 

A  lamp  in  defendant's  car  opposite  where 
plaintiff  was  sitting  blazed  up,  and  she  chan- 
ged her  seat  to  the  other  end  of  the  car,  next 
to  the  baggage  car,  while  a  bystander,  and 
then  the  condnctor,  nnaupcesBfulJy  tried  to  fan 
oat  the  flame.  A  brakeman  tried  to  smother  it 
with  oily  waste,  which  caught  fire,  and  part  of 
it  dropped  to  the  floor,  and  the  flames  came  out 
under  the  lamp,  and  the  brakeman  rnabed  for 
the  rear  of  the  car,  and  it  looked  as  if  the  car 
was  on  fire.  Plaintiff  rose  to  ^o  into  the  bag- 
gage car,  and  struck  and  Injured  her  arm. 
There  was  evidence  that  the  lamp  needed  more 
care  than  ordinary  lamps;  that  the  means  used 
co  put  oat  the  fire  were  dangerous;  and  that, 
with  proper  skill,  the  trouble  could  have  been 

Masb.Deo.49-54  N.E.— 37 


avoided.  Hdd,  that  the  case  was  properly  left 
to  the  jury,  as,  if  her  fear  was  reasonable,  and 
her  action  the  natural  and  reasonable  conse- 
quence of  the  situation  as  it  appeared  to  her, 
her  conduct  was  the  consequence  of  defend- 
ant's mismanagement,  for  which  It  is  responsi- 
ble. 

Exceptions  from  superior  court,  Barnsta- 
ble county;   Edgar  J.  Sherman,  Judge. 

Action  by  one  Gannon  against  the  New 
Tork,  New  Haven  &  Hartford  Railroad  Com- 
pany. There  was  a  refusal  to  take  the  case 
from  the  jury,  and  defendant  excepts.  Ex- 
ceptions overruled. 

H.  H.  Baker,  for  plalnUff.  H.  P.  Harrl- 
man,  for  defendant 

HOLMES,  J.  This  Is  an  action  for.  per- 
sonal injuries  suffered  by  the  plaintiff  while 
a  passenger  upon  a  train  of  the  defendant 
The  case,  as  stated  by  the  plaintHTs  wit- 
nesses, was  as  follows:  A  lamp  opposite 
where  the  plaintiff  was  sitting  blazed  up. 
A  bystander,  and  then  the  conductor,  tried 
to  fan  out  the  flame  with  their  hats,  but  did 
not  succeed,  and  the  plaintiff  changed  her 
seat  to  the  other  end  of  the  car,  next  to  the 
baggage  car.  Then  a  brakeman  tried  to 
smother  the  flame  with  oily  waste,  which 
caught  fire,  and  blazed,  part  of  it  dropping 
on  the  floor.  The  flames  came  out  under- 
neath the  lamp.  The  brakeman  got  down, 
and  rushed  for  the  rear  end  of  the  car,  and 
it  looked  as  if  the  car  was  on  fire.  There- 
upon the  plaintiff  rose  to  go  into  the  baggage 
car,  presumably  in  some  haste  and  fright, 
and  struck  her  arm,  hurting  her  ulnar  nerve 
so  badly  that  she  fainted  and  fell. 

An  expert  on  lamps,  who  was  a  passenger, 
testified  that  the  lamp  needed  more  care 
than  ordinary  lamps;  that  the  means  used 
to  put  out  the  fire  were  dangerous;  and  that, 
with  proper  skill,  the  trouble  could  have 
been  avoided.  The  judge  refused  to  take 
the  case  from  the  jury,  .and  the  defendant 
excepted. 

The  judge  who  tried  the  case  was  right. 
We  cannot  say,  as  matter  of  law,  bow  fright- 
ened the  plaintiff  was  or  ought  to  have  been, 
or  how  great  the  peril  of  fire  may  have  seem- 
ed. There  is  no  question  before  us  of  the 
degree  of  firmness  which  the  plaintiff  was 
bound  to  exhibit,  or,  more  accurately,  of  the 
defendant's  Immunity  from  consequences  d\ie 
to  unstable  nerves.  Spade  v.  Railroad  Co. 
(Suffolk,  Jan.  16,  1899)  52  N.  E.  747.  If  the 
peril  seemed  imminent,  more  hasty  and  vio- 
lent action  was  to  be  expected  than  would 
be  natural  at  quieter  momenta;  and  such 
conduct  is  to  be  judged  with  reference  to  the 
stress  of  appearances  at  the  time,  and  not 
by  the  cool  estimate  of  the  actual  danger 
formed  by  outsiders  after  the  event  See 
Llnnehan  v.  Sampson,  126  Mass.  606,  611, 
512;  Hawks  v.  Locke,  139  Mass.  205,  209. 
1  N.  E.  543;  Pomeroy  v.  Inhabitants  of 
Westfield,  154  Mass.  402,  465,  28  N.  E.  899. 
We  cannot  say  that  an  impulsive,  and  some- 
what unguarded,  rise  from  her  seat  was  not 
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a  natural  and  reasonable  consequence  of  the 
situation  as  It  appeared  to  the  plaintiff.  If 
It  was,  and  if  her  fear  was  reasonable,— 
which,  as  we  have  said,  we  cannot  pronounce 
It  not  to  have  been,  whatever  we  may  con- 
jecture that  we  should  have  thought  had  we 
been  the  Jury, — then  the  plalutifTs  conduct 
Is  recognized  by  the  law  as  a  consequence 
of  the  defendant's  mismanagement,  for 
which  it  Is  responsible.  Ingalls  v.  Bills,  9 
Mete.  (Mass.)  1;  Sears  ▼.  Dennis,  105  Mass. 
310,  313;  Cody  v.  Railroad  Co.,  151  Mass. 
462,  468,  469,  24  N.  E.  402. 

The  case  of  Spade  v.  Railroad  Co.,  168 
Mass.  285,  47  N.  E.  88,  does  not  establish  a 
principle  contrary  to  that  of  the  foregoing 
decisions.  It  admits  that  principle,  and 
merely  sets  a  limit  to  Its  logical  extend  upon 
practical  consideratlona. 

Exceptions  ovorruled. 


(173  Mas*.  ID 

NEW  HAVEN  &  N.  R.  CO.  et  al.  v.  COUNTY 

COM'RS  OF  HAMPSHIRE  COUNTY. 

(Supreme  Judicial  Court  of  MassachuBetts. 

Hampshire.    March  2.  1889.) 

Railroad  Ckossikos  —  Construotion  — Altrba- 

TIOS. 

1.  Pub.  St.  c.  49,  H  60,  63,  imposing  the  duty 

of  constructing  highways,  laid  out  and  ordered 
to  be  constructed,  on  towns  and  cities  within 
which  they  are  located,  and  providing  that  the 
county  commissioners  shall,  on  default  of  a 
town  or  city,  cause  the  highway  to  be  complet- 
ed, applies  to  highways  laid  out  uuder  chapter 
112,  §  125,  across  a  railroad  previously  con- 
structed. 

2.  Where  a  change  in  the  place  of  a  crossing 
over  a  railroad  is  made  by  abolishing  a  grade 
crossing  by  proceedings  under  Pub.  St.  c.  112, 
!^  12i),  134,  a  highway  cannot  l>e  laid  out  across 
the  railroad  at  the  same  point  by  proceedings, 
under  section  125,  for  laying  out  a  new  high- 
way across  a  railroad,  but  it  must  be  by  fresh 
proceedings,  under  sections  129  and  134,  for  a 
further  alteration. 

Report  from  supreme  Judicial  court,  Hamp- 
shire county;  Walbridge  A.  Field,  Judge. 

Petition  by  the  New  Haven  &  Northampton 
Railroad  Company  and  another  for  certiorari 
to  quash  proceedings  of  the  county  commis- 
sioners of  Hampshire  county  in  laying  out  a 
highway  across  petitioners'  railway.  Grant- 
kd. 

J.  C.  Hammond,  for  petitioners.  Wm.  G. 
Bassett,  for  respondent 

BABE3!B,  J.  South  street,  in  the  city  of 
Northampton,  is  a  highway  which  crosses  the 
petitioners'  railroad,  and  which  formerly 
crossed  it  at  grade.  By  proceedings  begun 
on  November  14,  18S8,  upon  petition  of  the 
mayor  and  aldermen  of  the  city,  under  the 
provisions  of  Pub.  St.  c.  112,  H  129,  134,  as 
amended  and  modified  by  St.  1882,  c.  135,  St. 
1884,  c.  280,  St  1885,  c.  194,  and  St  1887,  c. 
295,  these  crossings  were  separated,  and  the 
highway  was  carried  over  the  railroad  at  an- 
other point  These  proceedings  were  before 
thia  ODurt  In  Davis  t.  Commissioners,   153 


Mass.  218,  26  N.  E.  848,  where  it  was  held 
that  so  much  only  of  South  street  as  was 
within  the  location  of  the  railroad  was  dis- 
continued, and  that  the  deflection  or  altera- 
tion of  the  street  by  which  It  was  carried 
over  the  railroad  was  within  the  powen  con- 
ferred by  the  statutes  cited.  On  April  6, 
1897,  the  mayor  and  aldermen  presented  to 
the  county  commissioners  a  petition  repre- 
senting that  the  public  convenience  and  ne- 
cessity required  a  highway  to  be  laid  oat 
across  the  railroad  between  two  points  de- 
scribed hi  the  petition,  and  which  points.  It 
Is  not  disputed,  are  in  the  outer  lines  of  the 
railroad  location,  and  at  the  place  where  the 
street  crossed  the  railroad  before  the  proceed- 
higs  of  1889;  so  that  the  petition,  in  effect 
merely  asked  the  commissioners  to  again  lay 
out  and  locate  as  a  highway,  or  to  authorize 
the  city  to  lay  out  and  locate  as  a  highway, 
that  part  of  the  street  which  had  been  dis- 
continued by  the  proceedings  of  1889,  in  sep- 
arating the  g^ade  crossings  of  the  railroad 
and  South  street  On  May  11,  1807,  upon 
this  petition,  the  commissioners  adjudicated 
that  common  convenience  and  necessity  re- 
quired that  a  highway  be  laid  oat  as  prayed 
for  across  the  railroad  and  under  Its  tracks, 
and  on  October  5,  1897,  made  a  final  decree 
laying  out  and  locating  the  highway  as  pray- 
ed for  across  the  railroad  and  under  its 
tracks,  and  ordering  the  construction  of  the 
highway  within  one  year  by  the  present  peti- 
tioners, who  are,  respectively,  the  owner  anfl 
the  lessee  of  the  railroad.  The  petitioners 
contend  that  the  proceedings  of  the  commis- 
sioners under  the  petition  of  April  6,  1897, 
should  be  quashed,  because  they  had  no  pow- 
er to  lay  out  a  highway  across  the  railroad, 
or  to  authorize  the  dty  so  to  do,  at  the  point 
where  the  railroad  and  the  street  formerly 
crossed  at  grade,  and  because,  under  the  char- 
ter of  the  city,  its  city  council  alone  had 
power  to  lay  out  highways  within  the  city, 
and  because  the  county  commissioners  had 
no  authority  to  order  the  present  peUtionei^ 
to  construct  the  highway,  and  because  the 
order  for  construction  is  indefinite,  and  be- 
cause the  carrying  out  of  the  order  will  In- 
volve an  alteration  In  the  grade  of  tracks 
which  has  been  fixed  by  other  proceedings 
under  the  grade  crossing  act  (St  ISOO,  c.  428). 
and  also  because  the  carrying  out  of  the  order 
will  result  in  endangering  the  railroad  by 
the  action  of  Mill  river,  and  will  destroy  part 
of  a  city  sewer. 

If  the  county  commissioners  had  any  Ju- 
risdiction of  the  petition  of  April  6,  1897,  their 
only  authority  was  under  the  provisions  of  Pub. 
St.  c.  112,  {  125,  which  is  the  section  author- 
izing the  laying  out  of  highways  and  town- 
ways  across  a  railroad  previously  construct- 
ed. This  section  gives  the  county  commis- 
sioners no  power  to  order  the  construction  of 
the  highway  by  the  railroad  company.  Such 
highways  are  left  to  be  constructed  by  the 
usual  agencies  whose  duty  It  is  to  make  high- 
ways when  the  same  are  laid  out  and  order- 
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ed  to  be  constructed.  This  duty  rests  upon 
tbe  to'niis  and  cities  within  which  the  high- 
way is  located,  and,  U  a  town  or  city  does 
not  perform  this  duty,  the  commissioners 
themselves  are  to  cause  the  highway  to  be 
completed.  Pub.  St  c.  49,  H  60,  63.  This 
general  provision  is  applicable  as  of  course 
to  all  highways  where  no  contrary  provision 
is  specifically  made,  as  It  Is  made  In  the  case 
of  tbe  alteration  of  crossings,  under  Pub.  St 
c.  112,  f§  129,  134,  and  of  the  separation  of 
grade  crossings  under  the  new  grade  cross- 
ing act  (St  1890,  c.  428);  and  this  general 
provision  is  the  one  applicable  to  tbe  construc- 
tion of  highways  laid  out  under  the  provi- 
sions of  Pub.  St.  c.  112,  §  125,  across  a  rail- 
road previously  constructed.  The  connty  com- 
missioners therefore  had  no  power,  even  if 
they  could  lay  out  the  way,  to  order  Its  con- 
struction by  the  present  petitioners;  and  this 
alone  wonld  require  va  to  quash  a  material 
portion  of  the  final  decree. 

But  we  are  of  opinion  that  the  county  com- 
missioners bad  no  power,  upon  the  petition 
on  which  they  made  their  adjudication,  to 
lay  out  and  locate,  or  to  authorize  the  city  to 
lay  out  and  locate,  a  highway  across  the 
railroad  at  the  point  where  It  was  formerly 
crossed  by  South  street.  The  provisions  of 
Pub.  St.  c.  112,  g  125,  were  not  Intended  to 
apply  to  such  a  case.  The  crossing  of  the 
street  and  the  railroad  at  that  point  having 
been  altered  by  proceedings  under  Pub.  St  c. 
112,  H  129,  134,  if  thereafter  public  conven- 
ience and  necessity  required  a  further  alter- 
ation, It  could  be  ordered  by  fresh  proceed- 
ings under  the  same  statute  (Boston  &  A.  R. 
Co.  V.  Hampden  Co.  Oom'rs,  164  Mass.  561- 
554,  42  N.  E.  100);  and,  in  our  opinion,  it 
could  be  ordered  in  no  other  way.  To  per- 
mit the  county  commissioners,  under  the 
guise  of  laying  out  a  new  highway  across  the 
railroad,  to  restore  the  former  crossing,  al- 
though at  a  different  grade,  would  be  to  dis- 
turb the  former  decree  by  means  which  the 
legislature  never  intended  should  be  used  for 
that  purpose,  and  which  are  not  adapted  to 
do  Justice  between  the  railroad  corporations 
and  tbe  city.  In  a  case  which  is  clearly  with- 
in the  provisions  regulating  the  alteration  of 
existing  crossings,  and  not  within  those  regu- 
lating the  laying  out  of  new  highways  across 
railroads  previously  existing.  This  objection 
goes  to  the  whole  of  the  proceedings,  and  re- 
quires that  they  should  be  quashed.  The 
substance  of  the  situation  is  that  when  a 
change  In  the  place  of  crossing  is  made  In 
abolishing  a  grade  crossing,  if,  after  the 
change  Is  made^  It  remains  a  crossing  of  the 
same  street  with  the  same  railroad,  accom- 
modating substantially  the  same  travel,  it  is 
really  the  same  crossing,  though  removed  to 
a  new  location.  Norwood  v.  Railroad  Co., 
161  Mass.  259,  37  N.  E.  109.  If  further  al- 
terations or  changes  are  further  required  for 
the  convenient  passing  of  the  travel  of  the 
same  street  across  the  railroad,  they  are  to 
be  made  by  new  proceedings  for  the  altera- 


tion of  existing  crossings.    Boston  &  A.  R.  Co. 
T.  Hampden  Co.  Ck>m'rs,  ubi  supra. 

We  do  not  thinlc  it  advisable  to  discuss  any 
of  the  other  questions  raised.  Whether,  If 
there  were  occasion  to  lay  out  a  highway  in 
Northampton,  under  the  provisions  of  Pub. 
St  c.  112,  i  125.  it  could  be  laid  only  by  tbe 
city  council,  is  an  Interesting  question,  which 
might  involve  an  exhaustive  examination  of 
the  charters  of  the  cities  of  the  common- 
wealth, and  the  comparison  of  their  provi- 
sions with  those  of  the  general  statute  provi- 
sions regnlating  the  laying  out  of  highways. 
Neither  the  decision  of  this  question,  nor  that 
of  the  other  questions  which  we  have  only 
stated,  is  material  to  the  result  Writ  of  cer- 
tiorari to  issue,  and  tbe  proceeding  of  tbe 
county  commisflloners  to  be  quashed. 


an  Haas.  US!) 
SPRAGUE  et  al.  v.  McDOUGALL  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    March  1.  1899.) 
Mechanic's  Lisn— Priokities. 
One  contracted  to  furnish  all  the  lumber  of 
certain  kinds  for  a  house  and  barn,  and,  after 
part  thereof  was  famished,  the  owner  mortgaged 
the  land,  and  thereafter  the  balance  of  the  Inm- 
ber  was  furnished.     Pub.  St.  c.  191,  {  6,  pro- 
vides that  the  lien  provided  for  in  the  chapter 
shall  not  avail  aeainst  a  mortgage  made  and 
recorded  before  the  contract  under  which  the 
lien  la  claimed.    BM,  that  a  lien  coold  be  en- 
forced for  materials  famished  after  the  mortgage 
was  recwded. 

Exceptions  from  superior  court  Middlesex 
county;    James  B.  Richardson,  Judge. 

PetltlcMi  by  Sprague  and  another  against 
McDougall  and  another  to  enforce  a  mechan- 
ic's lien.  The  court  found  in  favor  of  peti- 
tioners, and  respondent  Bates  excepted.  Ex- 
ceptions overruled. 

0.  H.  Innes  and  J.  H.  Vahey,  for  petition- 
en.    Jabez  Fox,  for  respondent 

BARKER,  J.  The  exception  founded  on  the 
date  of  the  last  two  debits  having  been 
waived,  the  only  question  for  decision  is  that 
raised  by  the  request  for  a  ruling  that  the 
pleadings  and  evidence  do  not  show  a  ground 
for  maintaining  the  lien.  In  support  of  the 
exception,  the  only  contentions  made  are  that 
tbe  materials  charged  for  in  the  last  two 
items  of  the  account  were  not  furnished 
under  the  same  contract  with  the  materials 
charged  for  in  the  earlier  items;  and,  next 
tliat  the  contract  under  which  the  materials 
were  furnished  was  not  such  a  contract  a; 
would  give  the  petitioners  a  lien  as  against 
a  subsequent  mortgagee,  under  the  provisions 
of  Pub.  St  c.  191,  i  5. 

1.  The  evidence  Justified  a  finding  that  the 
petitioners  agreed  to  furnish,  at  defined 
prices,  all  the  lumber  for  tbe  bouse  and  bam, 
except  the  material  for  what  the  parties  call- 
ed the  "Inside  finish,"  which  the  owner  got 
at  other  places.  Tbe  last  two  items  charged 
were  for  floor  boards  and  white  wood.    It  Is 
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natural  enough  tbat  a  builder  should,  by  an 
error  of  calculation,  order  too  little  of  any 
particular  kind  of  lumber,  and,  when  the 
deficiency  Is  ascertained,  order  enough  more 
to  finish  the  work.  Upon  the  evidence,  it 
was  competent  for  the  court  below  to  find 
that  the  last  two  items  were  for  lumber  fur- 
nished in  accordance  with  the  original  agree- 
ment between  the  petitioners  and  the  owner 
of  the  land,— that  the  former  should  fiimlsh 
at  agreed  prices  all  the  lumber  for  the  bouse 
and  bam,  except  the  "Inside  finish." 

2.  The  agreement  between  the  petitioners 
and  the  owner  of  the  land  was  made  on  Sep- 
tember 25,  1895.  The  petitioners  began  to 
furnish  materials  in  compliance  with  this 
agreement  on  October  2,  1895.  The  owner 
mortgaged  to  the  trustees  who  are  defending, 
on  December  4,  1896;  and  at  that  time  ma- 
terials had  been  furnished  by  the  petitioners 
under  the  agreement  to  the  amount  of  $717.- 
80.  After  that  date,  further  materials  were 
furnished  by  the  petitioners,  under  the  same 
agreement,  to  the  amount  of  only  $6.70.  The 
remaining  question  for  decision  is  whether 
this  agreemoit  of  September  25,  1896,  was 
a  contract  under  which  a  lieu  could  be  es- 
tablished for  materials  furnished  after  the 
recording  of  the  defendant's  mortgage,  as 
well  as  before.  We  are  of  opinion  tbat  the 
agreement  was  such  a  contract  It  contem- 
plated the  sole  fumlBhlng  by  the  petitioners 
of  all  the  materials  of  certain  specified  kinds 
which  should  be  used  in  the  construction  of 
the  house  and  bam,  and  the  purchase  of  all 
those  materials  by  the  other  party,  at  prices 
which  were  agreed  upon  at  the  outset.  Look- 
ing at  the  purpose  of  the  statute  as  to  liens 
on  buildings  and  lands,  it  is  impossible  to 
tblnk  that  it  Is  not  such  a  contract  as,  under 
Pub.  St  c  191,  t  6,  will  prevail  over  a  mort- 
gage recorded  after  the  date  of  the  agree- 
ment This  Tlew  is  supported  by  previous 
decisions.  See  Wilson  v.  Sleeper,  131  Mass. 
177;  Batchelder  y.  Hutchinson,  161  Mass. 
462,  87  N.  E.  452;  Dodge  v.  Hall,  168  Mass. 
436,  47  N.  E.  110;  Buck  y.  Hall,  170  Mass. 
419,  49  N.  E.  658.  Simpson's  Case,  in  Batch- 
elder  y.  Hutchinson,  supra,  differs  from  the 
present  case  In  this:  that,  whea  Simpson 
stopped  work  to  serve  upon  a  Jury,  there 
was  no  contract  between  him  and  the  owner 
for  future  services.  Here  there  was  a  con- 
tract, made  before  the  date  of  the  mortgage, 
for  the  lumber  furnished  on  February  8, 
1896.   Exceptions  oyerraled. 


(173  Mass.  10) 

MUGFOBD  y.  BOSTON  &  M.  R.  R. 

(Supreme  Judicial  Court  of  MaasachnBetts. 

Suffolk.    March  1,  1899.) 

Railboids — Nboliobmck — Tkekpassers. 

A  boy  of  11%  yean  was  stealing  a  ride  on  a 

freight   train,   and   was  hanging  by   his   hands 

from  the  side  door  of  the  car,  with  his  feet  on 

the  trass  bar.     A  brakeman   raised  his  hand, 

and  said,  "Get  off."     The  boy  looked   to  see 


where  he  was  jumping,  and  then  jumped,  land- 
ing on  a  pile  of  cinders,  and  slipped  under  the 
car,  and  was  injured.  The  tram  was  moring 
from  four  to  eight  miles  an  hour,  and  increasing 
in  speed.  The  boy  intended  to  jump  off  later. 
While  the  command  frightened  the  boy  into  obe- 
dience, he  did  not  lose  his  judgment  and  tdf- 
contiol,  and  had  he  waited  he  cofid  have  jnmped 
dear  of  the  cinders.  Held,  that  the  railroad 
company  was  not  liable,  and  this  though  the 
track  was  not  fenced. 

Exceptions  from  superior  court,  Suffolk  coun- 
ty; Franklin  6.  Fessenden,  Judge. 

Action  by  Royal  0.  Mngford  against  the 
Boston  Sc  Maine  Railroad.  Tbere  was  a  Judg- 
ment for  defendant,  and  plaintiff  excepts. 
Hb:ceptionB  oyerruled. 

Wm.  Schofleld  and  R.  G.  McClung,  for  plahi- 
tlfl.    Lincoln  &  Badger,  for  defendant 

HOLLIES,  J.  The  plaintiff,  a  boy  llVj 
years  old,  was  "stealing  a  ride"  upon  a  freight 
car  of  the  defendant  He  was  on,  one  side  of 
the  car,  with  his  feet  on  the  truss  bar,  and 
one  or  both  bands  on  the  handle  of  the  door. 
The  train  was  moving  'slowly  from  a  sta- 
tl(m  In  East  Boston,  and  starting  for  Revere. 
A  brakeman  on  top  of  the  car  saw  the  boy. 
came  towards  him,  raised  his  hand,  and  said, 
"Get  off."  The  boy  looked  to  see  where  he 
was  jumping,  and  then  jumped  off,  lauding 
on  a  pile  of  cinders,  as  he  seemed  to  have  In- 
tended to,  and  slipped  under  the  car,  which 
cut  off  both  his  legs.  This  Is  the  injury  tar 
which  be  sues.  The  court  below  directed  a 
verdict  for  the  defendant,  and  the  case  is 
here  on  exceptions. 

If  we  assume,  without  deciding,  that  the 
brakeman  was  acting  within  the  scope  of  his 
authority,  nevertheless  we  are  of  opinion  tbat 
the  ruling  was  right  This  Is  not  the  case  of 
a  person  being  driv«i  by  threats  ot  personal 
violence  to  jump  off  a  car  going  at  such  a 
high  rate  of  speed  as  to  make  it  unreasonably 
dangerous  Immediately  to  insist  upon  the 
right  to  have  the  trespass  ended.  See  Lovett 
V.  Railroad  Co.,  9  AUen.  657-561;  Railroad 
Co.  y.  Kelly,  36  Kan.  656,  14  Pac.  172.  There 
Is  no  doubt  that  the  car  was  moving  slowly. 
The  highest  rate  at  which  its  speed  was  set 
by  any  witness  was  eight  miles  an  hour. 
Others  said  four  or  six.  The  speed  naturally 
would  increase  as  the  train  went  on.  The 
command  given  by  the  brakeman  was  no  oth- 
er than  the  command  of  the  law,  and  a  com- 
mand to  do  what  the  plaintiff,  by  his  own 
testimony.  Intended  to  do  a  little  later,  when. 
at  least,  it  would  haye  been  no  safer,  so  far 
as  the  speed  of  the  train  was  concerned.  It 
frightened  the  plaintiff  to  the  point  of  obedi- 
ence, but  not  to  the  point  of  automatic  action, 
or  loss  of  Judgment  and  selfKwntroI,  as  seems 
to  have  been  the  case  in  Anstetb  y.  Railroad 
Co.,  145  N.  Y.  210.  39  N.  B.  708. 

The  grotmd  of  liability  on  which  the  plain- 
tiff seems  most  to  rely  Is  the  particular  place 
at  which  he  got  off.  But,  as  we  have  said, 
the  command  did  not  cause  the  plaintiff  to 
drop  In  a  blind  collapse.    As  It  left  the  plain- 
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tiff  In  command  of  his  reason.  It  left  him 
free  to  obey  la  any  reasonable  way.  Obedi- 
ence was  not  a  matter  of  seconds,  and  the 
cinders  covered  only  a  yery  short  distance. 
The  case,  In  some  respects,  is  not  so  strong 
as  Planz  y.  Ballroad  Co.,  157  Mass.  3T7,  32  N. 
B.  356.  See,  also,.  Leonard  v.  Railroad  Co., 
170  Mass.  318,  49  N.  E.  621.  The  absence  of  a 
fence  to  the  railroad  mattes  no  .difference  as 
to  the  defendant's  liability.  The  plaintiff's 
trespass  was  deliberate  and  faitentional,  and 
he  cannot  ask  us  to  say  that.  If  a  fence  had 
been  there,  it  might  have  changed  his  pur- 
pose, and  therefore  that  the  absence  of  the 
fence  is  the  cause  of  his  misfortune.  We  see 
no  sui&clent  evidence  of  breach  of  duty  on  the 
part  of  the  defendant  or  of  due  care  on  the 
part  of  the  plaintiff.    Excep^ons  overruled. 


(172  Hua.  G6S) 

FDTNAM  NAT.  BANK  v.  SNOW  et  sL 

(Supreme  Judicial  Court  of  Manadinsetts. 

Snffollc    Bfarch  8,  1899.) 

Bjlim  or  BzcHANQs— Adthoritt  to  Draw— Dib- 
OODHT— Promise  to  Accbpt— Eviosxce. 

1.  In  an  action  t^r  a  bank  on  the  alleged 

Sromise  of  defendants  to  accept  and  pay  drafts 
rawD  on  them  by  L.,  and  dlsconnted  by  plain- 
tiff, there  was  evidence  that  defendants  prom- 
ised L.,  by  letter,  to  accept  drafts  by  him  on 
them  against  shipments  of  fruit;  that  L.  showed 
such  letter  to  plaintiff;  that  one  of  defendants 
told  plaintiffs  cashier  that  L.  was  to  purchase 
and  ship  fruit  for  his  house,  that  he  had  au- 
thority to  draw  on  the  house,  and  that  his  drafts 
would  be  honored.  L.  testified  that  he  drew 
many  such  drafts  on  defendants,  and  that  thqr 
were  discounted  by  plaintiff  and  paid  by  defend- 
ants. Edd,  that  a  finding  that  L.  had  antboTity 
to  draw  drafts  on  defendants,  and  that  plaintiff 
discounted  them  on  the  faith  of  assurances  made 
to  it  by  defendants,  was  warranted. 

2.  An  action  will  lie  for  the  breadi  of  an 
oral  or  written  promise  to  accept  an  existing 
bill  of  exchange.  In  favor  of  the  holder  of  a  bill 
drawn  pursuant  to  such  promise,  and  taken  by 
him  on  the  faith  of  it. 

Exceptions  from  superior  conrt,  Suffolk 
county;  Daniel  W.  Bond,  Judge. 

Action  by  the  Putnam  National  Bank 
against  BL  A.  Snow  and  others.  The  conrt 
found  for  plaintiff,  and  defendants  except 
Exceptions  overruled. 

Williams  &  Copeland,  for  plaintiff.  Sher- 
man It.  Whipple  and  C.  W.  Bond,  for  defend- 
antSL 

MORTON,  J.  The  finding  was  (or  the 
plaintiff  on  the  ninth  count  for  the  three 
drafts  that  were  drawn  for  oranges  from  the 
"Hard  Bargain  Grove,"  at  $1.10  per  box,  and 
the  exceptions  are  to  the  refusal  to  give  the 
rulings  requested,  so  far  as  they  related  to 
that  count  The  other  counts,  and  the  ml> 
ings  relating  to  them,  are  immaterial.  The 
ninth  count  was  upon  a  promise  to  accept 
and  alleged.  In  substance,  a  provision  in  writ- 
ing by  the  defendants  to  Long  to  accept  and 
pay  drafts  drawn  by  him  on  them  equal  to 
11.10  per  box  of  oranges  shipped,  and  also  a 
rerbal  promise  to  the  plaintiff  to  accept  and 


pay  such  drafts;  and  that  relying  on  their 
written  and  verbal  promises,  the  defendants 
discounted  the  drafts  hi  snit  for  Long,  and 
upon  presentation  the  defendants  refused  to 
accept  or  pay  them. 

One  question  is  whether  there  was  any  evi- 
dence to  warrant  the  finding.  The  letters  of 
October  8th  and  November  SOth  from  the  de- 
fendants to  Long,  which  were  shovra  by  him 
to  plaintiff's  cashier,  plainly  imply  authority 
on  the  part  of  Long,  If  they  do  not  expressly 
confer  It  to  draw  on  the  defendants  for  the 
fmlt  that  he  was  to  ship.  There  was  also 
evidence  tending  to  show  that  one  of  the  de- 
fendants told  plaintiff's  cashier.  In  substance, 
that  Long  was  to  pturchase  and  ship  fruit  for 
his  house,  that  he  bad  authority  to  draw  on 
the  house  at  Boston,  and  that  his  drafts  would 
bie  honored;  and  later  In  the  trial  this  de- 
fendant testified,  among  other  things,  "that 
there  was  an  agreement  as  to  the  oranges 
from  a  grove  known  as  "Hard  Bargain 
Grove,'  that  Snow  &  Co.  would  advance 
$1.10  per  box  while  Long  should  keep  hla 
account  margined  up."  The  letter  of  Novem- 
ber SOth  also  qwke  of  a  draft  at  the  rate  of 
$1.10  i>er  box.  Long  denied  that  anything 
was  said  to  him  about  keeping  his  account 
margined  up,  and  further  testified  "that  he 
drew  many  drafts  on  the  defendants,  *  *  * 
which  were  discounted  with  the  plaintiff 
bank,  and  paid  by  Snow  Sc  Co.,  during  the 
months  of  October,  November,  and  Decem- 
ber, 1894."  We  think  that  there  was  evi- 
dence warranting  a  finding  that  Long  had  au- 
thority to  draw  the  drafts  In  question,  and 
that  the  plaintiff  discounted  them  on  the  faith 
of  assurances  made  to  it  by  the  defendants 
that  drafts  drawn  by  Long  would  be  accept- 
ed and  paid. 

It  is  clear  that  in  the  absence  of  any  stat- 
ute to  the  contrary,  an  oral  acceptance  of  an 
existing  bill  of  exchange  Is  valid  In  this  coun- 
try, and  that  an  Indorser  of  a  bill  so  accept- 
ed may  maintain  an  action  on  such  accept- 
ance against  the  acceptor.  Cook  v.  Baldwin, 
120  Mass.  317;  Pierce  ▼.  Kittredge,  116  Masa. 
874;  Bank  v.  Rice,  88  Mass.  288;  Carnegie 
V.  Morrison,  2  Mete.  (Masa)  381;  CooUdge  v. 
Payson,  2  Wheat  66;  Towndey  v.  Sumrall,  2 
Pet  170;  Russell  v.  Wiggln,  2  Story,  218, 
Fed.  Cas.  No.  12,165;  Spauldlng  v.  Andrews, 
48  Pa.  St  411;  BIsseU  t.  Lewis,  4  Mich.  450; 
Nelson  r.  Bank,  48  HL  86.  This  was  former- 
ly the  law  In  England,  but  It  is  now  other- 
wise. It  is  dear,  also,  that  for  the  breach 
of  an  oral  or  written  promise  to  accept  a  non- 
existing  bill,  an  action  will  lie  by  the  holder 
of  a  bill  drawn  pursuant  to  such  promise, 
and  taken  by  him  on  the  faith  of  It  Boyce 
y.  Edwards.  4  Pet  111,  122,  123;  1  Daniel, 
Neg.  Inst  (Sd  Ed.)  |  559;  4  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  238,  239,  cases  supra. 

Whether  an  oral  promise  to  accept  a  non- 
exlstlng  bin  constitutes  a  virtual  acceptance 
of  it  when  drawn  Is  a  question  on  which  the 
cases  are  not  In  entire  accord,  and  which  we 
have  nu  occasion  to  consider  bersi.   Bee  Storer 
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r.  Logan,  9  Mass.  55,  58.  The  ninth  count, 
as  has  been  observed  already,  is  a  count  upon 
a  promise  to  accept,  and  not  upon  an  accept- 
ance. We  discover  no  error  in  the  refusals  to 
mle  as  requested.    Exceptions  overruled. 


(172  Mass.  542) 

HENDERSON  t.  GREENFIELD  &  T.  P.  ST. 
RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
FrankUn.    Feb.  28,  1899.) 

Street  Railroads  —  Feksonal  Isjcrt — Frioht- 
Exiso  Horse — Neouobsce. 
A  horse  drawing  a  buggj  in  which  plaintiff 
was  seated  was  driven  in  a  public  street  near 
defendant's  electric  car,  which  made  a  loud  noise 
and  threw  sparlis  from  its  wheels.  When  the 
motorman  rang  the  gong,  the  horse  took  fright, 
and  plaintifi  was  injured.  It  did  not  appear  that 
the  noise  and  sparks  were  due  to  any  defect  in 
construction,  or  negligence  in  operating  the  car, 
and  the  horse  did  not  appear  to  be  frightened 
nntil  the  gong  sounded.  Beld  no  evidence  of 
defendant's  negligence. 

Exceptions  from  superior  court,  FrankUn 
county;  J.  B.  Richardson,  Judge. 

Action  by  John  Henderson  against  the 
Greenfield  &  Turners  Falls  Street-Rallway 
Company  for  personal  injury.  At  the  close  of 
plaintiff's  evidence,  a  verdict  was  Instruct- 
ed for  defendant,  and  plaintiff  brings  excep- 
tions.   Exceptions  overruled. 

The  following  Is  plaintiff's  bill  of  excep- 
tions: 

"This  was  an  action  of  tort  to  recover  for 
personal  Injuries  received  by  the  plaintiff  by 
being  thrown  from  a  wagon  while  riding  with 
one  Moreau  at  Turners  Falls  In  the  town  of 
Montague,  June  7,  1897.  The  accident  oc- 
curred on  a  public  street,  about  fifty  feet 
wide,  known  as  'Avenue  A,'  In  said  Turners 
Falls,  near  where  the  avenue  is  crossed  by  a 
street  called  'Fourth  Street,'  and  near  the  store 
of  one  Rist  The  plaintiff  claimed  that  the 
horse  which  said  Moreau  was  driving  became 
frightened  at  the  noise  of  the  gong  or  bell 
on  an  electric  car  belonging  to  and  operated 
by  the  defendant  and  Its  employes,  and  by 
reason  of  such  noise  as  was  made  by  the 
wheels  of  the  car,  and  by  reason  of  the  sparks 
coming  from  the  wheels  of  such  car.  The 
declaration  and  answer  are  made  a  j^art  of  the 
bill  of  exceptions. 

"John  Henderson,  the  plaintiff,  testified  as 
follows:  'On  June  7,  1897,  I  was  riding  from 
Greenfield  to  Turners  Falls  In  a  wagon  with 
Mr.  Moreau.  I  sat  upon  the  left-hand  side  of 
the  wagon.  Moreau  was .  driving  the  horse. 
We  struck  Avenue  A  near  the  southerly  end, 
by  the  watering  trough.  I  could  see  an  elec- 
tric car  up  near  the  other  end  of  the  avenue, 
between  a  quarter  and  a  half  mile  away,  at 
its  starting  place.  The  street-railway  track  Is 
in  the  center  of  the  avenue.  Moreau  and  I 
drove  up  the  avenue  on  the  right-hand  side  of 
the  railroad  track.  The  horse  was  not  trot- 
ting fast.  He  was  going  at  a  regular  gait. 
and  the  Millers  Falls  car,  which  was  ahead 
of  another  car,  stopped  on  the  cross  walk  on 


Fourth  street,— the  cross  walk  on  the  avenue. 
The  horse  came  close  up  to  the  car,  and  the 
cars,  as  I  thought,  started  pretty  quick  after 
getting  out  a  passenger,  and  the  horse  acted 
as  though  he  was  a  little  afraid  when  they 
came  face  to  face, — the  car  and  him.  The 
horse  turned  round  quick,  all  in  an  Instant, 
but  before  that  the  horse  didn't  seem  to  be 
scared  of  l.t  till  the  man  on  the  car  com- 
menced ringing  the  alarm  bell,— the  gong. 
Then  the  horse  went  out.  Before  tbe  horse 
shied,  I  hollered  to  the  motorman  to  stop  it. 
He  didn't  answer  me.  I  said,  "Stop  that 
gong."  I  hadn't  time  to  holler  a  second  time, 
when  the  horse  turned  round  quick,  like  that 
(showing),  and  threw  me  out  on  tbe  curbstone. 
The  appearance  of  tbe  car  was  unusnaL  It 
sounded  to  me  as  though  the  car  were  run- 
ning over  pebblestones  or  something  on  the 
track.  It  made  a  loud  noise,  and  I  could  see 
a  little  fire — a  little  light— come  from  the 
wheels.  I  suppose  it  came  from  the  rail  and 
fiew  out.  It  was  on  the  side  that  I  was  on, 
but  it  didn't  come  out  so  I  think  either  the 
motorman  or  the  passengers  or  tbe  conductor 
could  see  it.  I  think  It  was  caused  a  good 
deal  from  tbe  pebblestones  the  wheels  were 
running  over.  It  made  a  loud  noise.  The 
horse  shied  off  to  one  side.  He  didn't  run 
back;  he  turned  right  around  quick.  I  was 
thrown  upon  the  ground,  and  I  didn't  come  to 
Immediately.  The  car,  when  I  next  saw  it, 
was  pretty  near  opposite  to  me.  It  was  stop- 
ped. May  have  been  two  or  three  yards 
away;  might  have  been  five.  It  was  only  a 
very  short  distance.  The  Greenfield  car  was 
close  behind  this  car,  and  followed  it  right  up. 
The  spark  came  from  the  front  car.'  In 
cross-examination  the  witness  testified  as  fol- 
lows: 'Mr.  Moreau  works  for  tbe  Montague 
Paper  Company  on  boilers,  and  has  been  tbe 
owner  of  horses,  and  he  traded  on  that  day 
for  the  one  he  was  driving  at  tbe  time  of  the 
accident  Moreau  was  driving  me  borne,  with 
the  intention  of  going  back  to  his  own  home. 
The  car  track  of  the  defendant  is  in  the  cen- 
ter of  the  avenue.  There  was  room  enough 
on  either  side  for  a  carriage  to  pass  the  car. 
The  first  notice  that  I  took  of  the  car  comhig 
towards  us  was  when  it  was  at  Third  street 
Moreau  and  I  drove  along.  We  made  no 
stops,  and  kept  along  at  about  tbe  same  gait. 
Tbe  car  came  to  a  stop  at  Fourth  street  I 
think  the  first  place  that  be  showed  any  signs 
of  being  alarmed  at  the  car  coming  was  at 
the  sound  of  the  gong.  He  acted  shy  when 
he  heard  the  bell.  The  car  was  moving  at 
this  time.  At  the  time  tbat  the  horse  turned 
round,  they  were  face  to  face.  The  horse, 
when  he  first  showed  any  disturbance,  might 
have  been  ten  yards,  or  five,  from  the  car.  I 
don't  think  it  was  five  yards,  to  tbe  best  of 
my  knowledge.  I  don't  think  the  car  stopped 
before  I  was  thrown  out  Tbe  bell  rang.  I 
can't  say  how  many  times  it  rang.  It  might 
have  rung  a  dozen  times,  might  not  have  been 
more  than  half  a  dozen,  but  I  noticed  he  kept 
pounding  at  it  all  the  time.    I  couldn't  tell 
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how  many  times.  It  seemed  as  though  It  was 
as  much  as  half  a  dozen  times,  anyway.  That 
Is  what  frightened  the  horse.  I  don't  think 
the  spark  had  much  to  do  with  It  It  was  the 
bell  and  the  flapping  of  the  wheels.  The 
wheels  made  a  big  noise,— a  kind  of  flapping, 
rattling  noise.  The  car  ran  betwixt  thlrty- 
flTe  and  forty  yards  from  the  place  It  stopped 
at  Fourth  street  I  think,  if  the  man  hadn't 
rung  the  bell,  we  would  have  gone  by  safely. 
The  horse  started  at  the  first  sound  of  the 
bell.  He  kind  of  acted,— put  up  his  ears  and 
acted  as  though  he  was  pretty  llTdy.  He 
didn't  do  no  plunging,  not  a  bit  He  did  noth- 
ing besides  put  his  ears  up.  He  was  a  young 
horse,  I  suppose,  high-llfed.  I  don't  know 
how  old  he  was;  couldn't  have  been  over 
eight  or  nine  years  old.  The  first  that  I  no- 
ticed was  the  ears  of  the  horse.  I  was  watch- 
ing the  car  more  than  the  horse,  but  I  noticed 
the  horse  so  far  as  that  was  concerned,  that 
when  he  got  up  face  to  face  he  didn't  do  any 
plunging.  Probably  he  acted  a  little  shy, 
about  as  far  as  from  here  to  you.  In  order  of 
events  the  first  thing  was  the  sound  of  the 
bell  or  goog,  and  the  horse  showing  disturb- 
ance at  It  The  next  thing  was  that  he  came 
up  to  the  car,  and  turned  right  around  like 
that  [showing],  and  upset  the  team,  and  I  got 
thrown  out  It  might  liave  taken  half  a  min- 
ute for  It  to  happen;  might  be  a  minute.  I 
don't  believe  it  was  more  than  half  a  minute. 
We  were  right  opposite  the  car  at  the  time 
we  beard  the  bell  and  tipped  over.  Moreau 
bad  the  reins  In  his  hands  all  the  time  that 
we  drove  up  the  avenue-.  There  was  no  slip 
or  loss  of  control  on  his  part,  and  the  horse 
behaved  well.  The  horse  ttunied  round,  I 
think,  because  he  was  stronger  than  the  man. 
The  horse  was  too  spry  for  him  and  too  strong 
for  him.  I  suppose  that  was  the  reason  he 
turned  around,  because  Mr.  Moreau  is  a  good 
man  with  a  horse,  well  used  to  them;  a  good 
drlTer.' 

"Moreau,  a  witness  called  by  the  plaintltF, 
and  the  person  with  whom  he  was  riding  and 
who  was  doing  the  driving  at  the  time  of  the 
accident  testified  as  follows:  'I  have  almost 
always  owned  horses.  I  was  taking  Hender- 
son home  on  the  day  of  the  accident.  As  I 
got  part  way  up  the  avenue,  I  saw  the  cars 
at  the  end  of  the  street.  I  paid  no  attention 
to  them  because  the  man  I  got  this  horse  of 
told  me  he  was  not  afraid  of  the  electric  cars. 
I  crawled  along  up  to  the  cars.  I  had  my 
reins  in  my  hand,  and  was  watching  the 
horse^  and  he  heard  the  bell  ring,  and  Just 
cocked  his  ears  a  little  m'lte.  I  turned  to 
Henderson  then,  and  I  said,  "This  horse  is 
not  afraid  of  the  cars,"  and  went  right  along, 
and,  just  as  we  (^me  opposite  the  car,  the 
bell  clanged,  and  the  horse  bolted  right  round. 
His  forward  feet  came  over  the  curbing,  and 
the  buggy  turned  over  onto  the  two  bubs.  I 
Jumped  out,  and  It  threw  Mr.  Henderson  out 
and  my  cushions  came  out  on  the  street  I 
held  the  reins  with  one  hand,  and  with  help 
that  came  from  the  street  we  righted  the  bug- 


gy up  again.  After  the  accident  T  drove 
around  the  electric  cars,  and  went  right  back 
where  the  cars  were.  The  horse  didn't  ap- 
pear to  be  afraid  of  the  cars.  There  were 
two  cars,  and  I  went  between  them.  It  was 
the  head  car  that  caused  the  trouble.  The 
accident  occurred  in  the  afternoon.  It  was 
not  dark.  I  didn't  notice  the  car  stop  until 
after  my  horse  had  bolted.  My  horse's  feet 
were  then  on  the  car  tracks,  and  I  looked 
around  to  see  If  the  car  was  coming,  and  my 
wagon  was  turned  over.  After  the  horse 
turned  the  wagon  over,  he  turned  back  In  the 
same  direction  we  had  come.  I  heard  Hen- 
derson say  something  to  the  motorman,  but  I 
couldn't  say  what  because  my  attention  was 
taken  up  with  the  borse  all  the  time.  I  didn't 
notice  the  fire  fiy  out  from  the  wheels.  My 
attention  was  on  my  horse.  That  was  what 
I  was  looking  after.  My  horse  wasn't  acting 
bad.  He  was  not  until  that  bell  clanged,  but, 
as  soon  as  that  clanged,  the  horse  bolted  In  an 
Instant  It  didn't  take  half  a  minute  before 
we  were  turned  wrong  side  out  I  couldn't 
say  how  many  times  the  bell  clanged,  but 
Just  as  I  got  near  the  car  it  clanged,  and  that 
called  the  horse's  attention,  but  he  merely 
pricked  his  ears  up  and  went  right  along;  and 
when  he  got  to  the  car  the  bell  clanged  again, 
and  the  horse  went  round  so  quick  I  couldn't 
tell  what  happened  afterwards.'  In  cros»«x- 
amination  the  witness  testified  as  follows: 
'I  had  owned  the  horse  about  fifteen  minutes. 
I  had  Just  made  the  trade.  I  had  never  seen 
the  horse  before.  I  Should  think  he  was  be- 
tween eight  and  nine  years  old.  I  don't  re- 
member the  name  of  the  man  with  whom  I 
traded.  I  should  think  he  was  a  Yankee,  by 
his  conversation.  He  told  me  that  the  horse 
was  not  afraid  of  the  electric  cars,  and  I  be- 
lieved him;  but  be  said  he  was  a  little  afraid 
of  the  steam  cars.  The  horse  behaved  all 
right  as  we  drove  up  the  avenue.  I  remarked 
to  Henderson,  "The  borse  is  not  afraid  of  the 
electric  carsL"  I  was  perhaps  within  two 
hundred  feet  of  the  car  when  I  made  the 
remark.  I  think  the  car  was  standing  stiU  at 
Fourth  street  though  I  won't  be  certain. 
The  car  was  at  about  Fourth  street  and  it  is 
my  best  Judgment  that  it  was  standing  still. 
I  should  Judge  it  was  about  two  hundred  feet 
off  when  I  made  the  remark  that  he  wasn't 
afraid  of  the  cars.  We  went  right  along  to- 
wards the  car.  I  had  hold  of  the  reins,— one 
rein  In  each  hand.  My  feet  were  against  the 
foot  brace,  and  I  had  no  Idea  of  any  trouble. 
The  car  was  coming  towards  us,  and  we  were 
going  towards  the  car.  The  first  thUig  that 
called  the  attention  of  the  horse  was  the  ring- 
ing of  the  bell.  When  he  got  up  opposite  the 
car,  and  the  bell  rang,  the  horse  bolted  short 
round.  When  the  bell  first  rang,  the  horse 
Just  held  up  bis  bead,  pricked  up  his  ears, 
and  didn't  seem  to  act  as  though  he  wanted  to 
do  anything  wrong;  only  looked  up  towards 
the  car,  and  kept  going  right  along.  There 
wasn't  anything  strange  about  a  horse  prick- 
ing up  his  ears  wh<>^  a  bell  rings.     There 
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'wasn't  anything  about  the  horse  that  showed 
unruUness  whatever.  He  was  going  on  a  trot 
at  the  rate  of  about  four  or  five  miles  an  honr. 
I  suppose  It  was  at  the  sound  of  the  second 
bell  that  he  bolted  short  round.  When  he  got 
up  nearer  to  the  car,  when  the  bell  clanged, 
he  bolted  right  short  round.  I  couldn't  say 
bow  many  times  the  bell  struck,  but  I  know, 
before  be  got  to  the  car,  the  bell  struck,  and 
that  called  his  attention,  and  Just  'aa  be  got 
there  that  bell  clanged  again,  and  he  bolted 
right  roimd.  I  can't  say  how  many  times  they 
rung  the  bell,  but  I  was  right  opposite  the  car 
when  the  bell  clanged  and  the  horse  went 
round.  Q.  Can  you  tell  whether  the  horse 
was  frightened  the  second  .time  the  bell  rang? 
A.  Yes,  sir.  Q.  Was  it  before  the  sixth  time? 
A.  Why,  yes.' 

"After  the  examination  of  Moreau,  the 
plaintiff  was  recalled,  and  testified  as  follows: 
'The  horse,  when  it  first  showed  evidences  of 
fright,  might  liave  been  four  or  five  yards 
from  the  car,— twelve  or  fifteen  feet  The 
car  was  opposite  when  I  was  thrown  out 
The  car  had  gone  probably  forty-five  yards 
before  it  stopped.  I  should  think,  when  the 
horse  put  up  his  ears  and  looked  a  little  shy, 
it  was  at  the  noise  of  the  gong,— the  bell  on 
the  car.  There  was  nothing  else  before  we 
got  the  tip.  The  horse  went  right  along  in  a 
well-behaved  manner  until  he  got  right  up  to 
the  car,  and  then  he  turned  right  round  and 
upset  the  buggy;  not  as  quick  as  I  Indicate  by 
my  finger,  but  pretty  quick.  We  were  right 
opposite  the  end  of  the  car,  and  the  car  was 
running  at  the  time.  I  think  the  clanging  of 
the  gong  sounded  a  Uttle  faster  and  louder 
than  it  generally  does.  It  was  a  continual 
clanging.' 

"It  Is  agreed  that  defendant  bad  a  right  to 
operate  its  cars  on  said  Avenue  A;  It  is  agreed 
that  the  track,  cars,  and  the  servants  operat- 
ing them  were  tiie  defendants;  and  it  is  agreed 
that  the  plaintiff  received  injury.  This  Is  all 
the  evidence  material  to  a  determination  of 
this  bill  of  exceptions. 

"At  the  close  of  the  testimony  for  the  plain- 
tiff, the  defendants  requested  the  court  to  rule 
that  the  evidence  was  insufficient  to  warrant 
a  verdict  for  the  plaintiff.  The  court  so  rul- 
ed, and  instructed  the  Jury  to  find  a  verdict 
for  the  defendants,  to  which  ruling  the  plain- 
tiff duly  excepted,  and,  being  aggrieved  there- 
by, prays  that  these  exceptions  may  be  al- 
lowed." 

B.  H.  Winn  and  L.  W.  Oriswold,  for  plain- 
tiff. John  A.  Aiken  and  Dana  Malone,  for 
defendant 

MORTON,  J.  The  ruling  was  right  Up 
to  the  moment  of  the  accident  there  was  noth- 
ing in  the  behavior  of  the  horse  which  ren- 
dered it  negligent  on  the  part  of  the  motor- 
man  to  ring  the  gong,  and  it  cannot  be  said 
that  to  ring  the  gong  on  an  electric  car  m  a 
public  street  half  a  dozen  or  a  dozen  times, 
which  the  plaintiff  says  was  done.  Is  of  itself, 
without  anything   more,   evidence   of   negli- 


gence. There  was  nothing  to  show  that  the 
noise  and  sparks  were  due  to  any  defect  In 
construction  or  negligence  in  operation.  Ex- 
ceptions overruled. 


an  Man.  4SO 
lEWETT  V.  TURNER  et  al. 
(Supreme  Judicial  Court  of  Massachnsetts. 
Hampden.     Feb.  28,  1S99.) 
Ex  BCUTOIU — Appointkknt — JURISDIOnOS. 
Pub.  St  e.  129,  {  3,  provides  that,  where 
one  of  several  executors  named  in  a  will  re- 
fuses  to  accept  the  trust  the  probate  court 
may  grant  letters  to  the  others;    and  chapter 
130,  i  6,  provides  that,  before  letters  of  ad- 
mlmstration  with  the  will  annexed  are  grant- 
ed, the  court  may  grant  letters  testamentary, 
etc    Hdd  that  after  a  decree  is  rendered  ap- 
pointing one  of  two  executors  named  in  a  will 
on  the  refusal  of  the  other  to  act  the  power 
of  the  probate  court  is  exhausted,  and  it  cannot 
consider  an  application  of  the  latter  withdraw- 
ing his  renunciation,  and  asking  his  appoint- 
ment as  co-executor. 

Report  from  supreme  Judicial  court  Hamp- 
den coimty;  Marcus  P.  Knowlton,  Judge. 

Application  by  Jos^h  D.  Jewett  withdraw- 
ing his  renunciation  of  refusal  to  act  as  ex- 
ecutor, and  asking  bis  appointment  as  co- 
executor  of  the  estate  of  William  W.  Thayer, 
deceased.  From  an  order  of  the  probate 
court  granting  the  application,  John  B.  Tur- 
ner and  Henrietta  B.  Thayer  appeaL  Decree 
reversed  on  report 

John  L.  Bice,  for  petitioner.  Waltw  S. 
Robinson,  for  respondents. 

HOLMES,  J.  Jewett,  one  of  two  executors 
named  in  the  will  of  Thayer,  declined  appofait- 
ment  in  January,  1897.  In  February,  Tur- 
ner, the  other  executor,  filed  a  petition  for 
probate  of  the  will  and  for  letters  testa- 
mentary. On  March  11,  1897,  the  will  was 
proved,  and  letters  were  granted  to  Turner. 
An  appeal  was  taken,  and  on  June  11th  the 
decree  of  the  probate  court  was  affirmed. 
On  July  1,  1897,  Jewett  filed  a  petition  ask- 
ing leave  to  withdraw  his  renunciation,  and 
to  be  appointed  executor  Jointiy  with  Tur- 
ner. On  July  2d,  Turner  filed  his  bond,  and 
took  out  his  letters.  On  July  29,  1897,  the 
probate  court  made  a  decree  that  letters  tes- 
tamentary should  issue  to  Jewett  as  co-ex- 


I  ecutor  with  Turner.    This  decree  was  appeal- 
j  ed  from,  and  the  question  whether  it  was 
within  tbe  power  of  the  probate  court  to 
I  make  it  is  before  us  by  report 

We  are  of  opinion  that  after  letters  of  ad- 
ministration have  been  granted,  while  tbe  de- 
cree which  granted  them  stands,  the  power 
of  the  probate  court  is  exhausted.  When  one 
of  two  persons  named  as  executors  refuses 
to  accept  the  trust  the  court  is  required  to 
grant  letters  to  tbe  other.  If  be  Is  willing  to 
accept  Pub.  St  c.  129,  $  8.  By  Pub.  St  c. 
130,  §  6,  under  certain  circumstances,  "be- 
fore letters  of  administration  with  tlie  will 
annexed  have  been  granted,  the  court  may 
grant  letters  testamentary,"   etc.   This  im- 
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piles  that  the  power  Is  exhausted  when  let- 
ters have  been  granted;  and  the  question  la 
narrowed  to  fixing  the  point  of  time  when 
the  grant  shall  be  deemed  complete  for  this 
purpose.  This  question  would  not  be  lUu- 
minated  by  lenghty  discussion.  We  appreciate 
what  can  be  said  In  favor  of  regarding  the 
proceedings  as  open,  at  least,  until  a  bond 
baa  been  filed;  but  we  think  that  conrenl- 
ence  on  the  .whole  is  In  favor  of  the  pioment 
when  the  decree  Is  passed.  It  follows  that 
after  June  11th  It  was  too  late  for  Jewett's 
petition  to  be  entertained,  supposing  that  fur- 
ther proceeding  upon  It  would  not  have  been 
cat  ofl  on  July  2d  by  Turner's  receipt  of 
bl8  letters  after  giving  bond. 
Decree  reversed. 


an 
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(Snpreme  Jn^cial  Conrt  of  Massachnaettii 
Bssez.    Feb.  2a  188D.) 

iKSUBAXCa  —  ArPLIOATIOtC  —  FALsa  Bbfkbskstap 
noNS. 
An  applicant  for'  insurance  omitted  to 
state' that,  some  15  years  before,  he  had  sprain- 
ed an  ankle,  so  that  he  applied  some  liniment 
to  it,  and  it  troubled  him  for  4  hoars.  BM, 
that  a  finding  that  the  omission  was  not  a  mis- 
representation which  Increased  the  risk  (St. 
1896,  c.  281)  was  justified,  notwithstanding 
the  testimony  of  the  insnrer's  examining  physU 
dan  that  a  sprain  never  fully  recovers,  and 
that  such  an  injury  to  one  leg  wonld  make  an 
Injury  to  the  other  more  probable  16  years  aft- 
erwards, and  that,  if  the  insurer  had  been  in- 
formed of  the  sprain,  it  wonld  not  have  written 
a  policy  coveting  injuries  to  the  ankle. 

Bzceptlona  from  superior  court,  Bsaex  coun- 
ty. 

Action  by  one  Tyler  agalnat  4be  .Ideal  BeM> 
fit  Association.  The  court  found  for  idalntlft^ 
and  defendant  brings  ezceptiona.    Overruled. 

F.  &  Funham,  for  plalntltf.  D.  W.  Qain, 
tar  defendant 

BABKEB,  J.  The  aole  defenae  relied  npoa 
at  the  trial  was  that  the  plaintiff  omitted  to 
state  In  bia  application  for  Inanraace  the  fact 
that,  some  16  years  before,  he  had  sprained 
hla  left  ankle,  so  that  he  applied  to  It  some 
liniment,  and  It  troubled  blm  for  8  or  4  boars. 
Notwithstanding  the  teatlmniy  of  the  defend- 
ant's  examining  physician  to  the  effect  that 
a  sprain  never  fully  recovers,  that  such  an 
injury  to  one  leg  wonld  make  an  injury  to 
the  other  leg  more  probable  16  years  after- 
wards, and  that.  If  the  Insurer  had  been  In- 
formed of  the  previous  sprain,  It  would  not 
have  written  a  policy  covering  Injuries  to  the 
ankle,  we  think  It  was  competent  for  the 
court  to  find  as  a  fact  that  the  omission  of 
the  plaintiff  to  state  the  previous  sprain  was 
not  a  misrepresentation  which  Increased  the 
risk  of  loss.  The  evidence  that  the  plaintiff 
did  In  fact  state  the  circumstance  of  the  for- 
mer sprain  to  the  agent,  who  assisted  him  In 
making  out  his  application,  ard  did  not  put 
It  in  the  application  because  the  agent  said 


it  was  too  trifling,  and  so  did  not  write  It 
down,  would  further  Justify  a  finding  that  the 
omission  or  misrepresentation  was  not  made 
with  actual  Intent  to  deceive.  The  rights  of 
the  parties  are  governed  by  the  provisions  of 
St  1805,  c.  281,  relative  to  misrepresentations 
in  applications  for  membership  in  fraternal 
beneficiary  corporations;  and  under  those 
provisions  the  court  was  Justified,  upon  the 
evidence,  in  refusing  the  defendant's  requests, 
and  In  finding  for  the  plaintiff.  Eixceptlons 
overruled. 


an  Haas.  E8U 

BDOAB  ▼.  JOSEPH  BREOK  ft  SONS 

CORP. 

(Supreme  Judicial  Court  of  Uassaehnsetts. 

Suffolk.    March  1. 189B.) 

eUi,s8— Wabbantt — DuoBimoK  —  Rssoiisio*-. 

Dam ASES  —  KviniNoa  —  Btatuts  or  Frauds— 

AesKoT  —  KATiHCATioir  —  FBOViiioa  or  Juar. 

1.  Where  a  buyer  gave  an  order  for  longl- 
flomm  lily  bulbs  on  the  seller's  statement  that 
he  would  supply  him  with  bulbs  tme  to  name, 
and  the  seller  delivered  bulbs  of  an  Inferior 
variety,  which  were  not  distinguishable  from 
longifiorum.  It  was  a  question  for  the  Jury 
whether  the  seller  warranted  that  the  bnlbs 
trere  longiflomm. 

2.  A  description  of  an  article  to  a  prospective 
buyer  may  become  a  warranty  after  a  sale 
and  acceptance,  where  the  correspondence  be- 
tween the  article  and  the  description  cannot  Im 
ascertained  until  after  acceptance. 

8.  Where  a  sale  with  warranty  is  within  the 
statute  of  frauds  when  made,  but  the  goods 
are  afterwards  delivered,  the  fact  that  at  the 
time  of  delivery  a  bill  is  sent  l>earing  a  print- 
ed notice  that  the  vendor  sells  no  goods  witii 
warranty,  does  not  prevent  the  parol  war- 
ranty from  attaching  oy  delivery  of  the  goods, 
except  in  so  far  as  the  printed  notice  tends  to 
riiow  a  rescission  of  the  parol  contract 

4.  Such  notice  does  not  show  a  resdssioa  aa 
a  matter  of  law. 

6.  Where  a  buyer  sues  for  breach  of  a  war> 
rantv  made  by  the  seller's  agent  without  an* 
thoriiy,  the  seller  ratifies  the  warranty  by  de- 
claring in  set-off  for  the  price.  - 

6.  The  measure  of  damages  for  a  breach  of  a 
warranty  that  Illy  bulbs  sold  by  the  warrantor 
wonld' produce  a  certain  Und  of  lily  is  the  dif- 
ference t>etween  the  value  of  the  crop  which 
the  buyer  raised  and  a  crop  ot  the  kind  war- 
ranted. 

7.  In  an  aetion  by  a  florist  asalnst  a  seed 
dealer  for  breach  of  warranty  that  lily  bnlbs 
sold  by  defendant  to  plaintiff  would  produce  a 
certain  Und  of  lily,  on  an  issue  of  the  market 
value  of  the  crop  actually  produced,  evidence 
of  tlie  price  paid  for  a  wholesale  quantity  ot 
lilies  at  a  retail  store  may  l>e  rejected  as  unls- 
stmctlve  with  regard  to  growers'  prices. 

Exceptions  from  superior  conrt,  Suffolk 
county;   Ellsha  B.  Maynard,  Judge. 

Action  by  W.  W.  Edgar  against  the  Joseph 
Breck  &  Sons  Corporation.  There  was  a 
verdict  for  plaintiff,  and  defendant  brings 
exceptions.    Overruled. 

The  plaintiff  is  a  fiorist  and  grower  <rf 
flowers.  He  bought  of  defendant,  a  dealer 
in  seeds,  a  bill  of  lily  bulbs  amounting  to 
$125.  It  Is  for  a  breach  of  warranty  as  to 
the  kind  of  lily  the  btilbs  would  produce 
that  this  action  is  brought 

Anthoiiy  Leuthy  testified  that  be  Is  and  he 
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bas  been  a  florist  21  years.  Has  been  growing 
lUles  for  10  years  to  any  extent  Has  grown 
longiflorum,  Harrlsll,  candldum,  and  callas. 
Sold  his  lilies  in  tbe  Boston  market  as  a 
grower.  Sold  lilies  to  tbe  Boston  market  In 
tne  Easter  season  of  1894.  Sold  some  Har- 
rlsll and  some  longiflorum.  Fifteen  dcdlars 
was  the  fair  market  value  of  longiflorum  In 
the  Easter  season  of  1894.  Sold  some  Har- 
rlsll and  some  longiflorum.  Knows  tbe 
price  paid  for  Harrlsll  by  some  other  people. 
Has  seen  quotations.  In  his  opinion,  the 
market  price  of  Harrisll  was  from  $12  to 
$12.50  a  hundred.  The  Harrlsll  Uly  bulb 
grows  on  tbe  average  one  to  two  more  mar- 
ketable lilies  than  tbe  longiflorum  of  tbe 
same  size.  "Q.  I  believe  you  bought  some  of 
these  Harrisll  lilies  from  Mr.  Edgar,  didn't 
you?  A.  Yes,  sir.  Q.  What  price  did  you 
pay  for  them?  (Objected  to.)  Mr.  Ivy  stated 
that  he  offered  this  as  tending  to  show  what 
the  market  value  of  Harrlsll  lilies  was,  as 
contradicting  the  plaintiff's  testimony  as  to 
what  the  market  value  of  the  flowers  was, 
and  as  going  in  reduction  of  the  plaintiff's 
claim  for  damages.  Maynard,  J.:  Upon  that 
I  think  It  will  be  competent  for  you  to  ask 
this  witness  If  he  made  this  sale.  It  may 
go  in  simply  for  the  purpose  of  contradict- 
ing. Q.  Did  you  buy  some  of  these  Harrisll 
lilies  from  Mr.  Edgar?  A.  Yes,  sir.  Q. 
What  did  you  pay?  Mr.  Bartlett:  One  mo- 
ment I  would  like  to  know  where.  Mayn- 
ard, J.:  Of  course,  It  must  be  In  Boston. 
Q.  Where  did  you  buy  them?  A.  Bought 
them  at  his  store  on  Tremont  street  Mr. 
Bartlett:  Now,  I  object  on  another  ground. 
Maynard,  J.:  That  Is,  that  he  said  he  kept 
a  retail  store?  Mr.  Bartlett:  Yes,  sir.  Mr. 
Ivy:  He  may  have  sold  them  at  wholesale. 
Maynard,  J.:  I  do  not  know  about  that 
You  may  Inquire  as  to  the  quantity.  Q. 
How  many?  A.  Fifty.  Q.  Now  I  ask  at 
what  price?  (Objected  to.)  Mr.  Ivy:  I  will 
ask  the  witness  this  question,  with  the  per- 
mission of  the  court:  Q.  Mr.  Leuthy,  -is  the 
sale  of  lilies  to  tbe  number  of  flfty  at  a 
time  i  wholesale  sale?  A.  I  should  say  it  Is. 
Mr.  Bartlett:  I  will  object  Maynard,  J.: 
I  think  I  must  exclude  the  whole  question, 
and  save  you  an  exception  If  you  desire. 
(Mr.  Ivy  saved  an  exception.)  Mr.  Ivy:  I 
understand  your  honor  excludes  the  answer 
as  to  whether  that  was  a  wholesale  sale  or 
not  Maynard,  J.:  Yes.  Mr.  Ivy:  Your  hon- 
or will  save  me  an  exception." 

a  W.  Bartlett  Bi  R.  Anderson,  and  Fred 
C.  Allen,  for  plaintiff.  Jesse  C.  Ivy  and  Low- 
ell, Smith  &  Lowell,  for  defendant. 

HOLMES,  J.  This  is  an  action  for  breach 
of  a  warranty  that  certain  lily  bulbs  sold  by 
tbe  defendant  to  tbe  plaintiff  were  of  the  kind 
known  as  "longiflorum."  The  case  has  been 
tried,  and  is  here  on  exceptions. 

Tbe  first  exception  to  be  considered  Is  to 
a  refusal  to  direct  a  verdict  for  the  defend- 


ant The  plaintiff  testified  that  the  manager 
of  the  defendant's  seed  department  spoke  to 
him- about  supplying  him  with  bulbs  for  the 
following  Easter;  that  the  plaintiff  asked 
about  the  lilies  being  true  to  name,  and  that 
tbe  manager  replied  that  he  would  supply 
him  with  those  true  to  name,  whereupon  the 
plaintiff  gave  him  the  order.  Afterwards  the 
bulbs  were  sent  and  turned  out  to  be  in 
great  part  of  an  Inferior  variety  (Harrisii), 
of  which  the  bulb  is  not  distinguishable  from 
the  longiflorum. 

The  defendant  objected  that  tbe  foregohig 
facts  do  not  show  anything  Importing  a  war- 
ranty, and,  whatever  their  import  are  no  evi- 
dence of  a  warranty,  because  the  sale  was 
executory,  and  that  the  plaintiff's  only  reme- 
dy on  such  a  contract  would  be  for  failure  to 
deliver  the  goods;  that  the  agreement  whoi 
made,  was  withhi  the  statute  of  frauds,  and 
did  not  l>ecome  binding  until  the  delivery  of 
the  bulbs,  which  were  sent  with  a  bill  hav- 
ing a  printed  notice  that  the  defendant  sold 
no  seeds  with  a  warranty;  and  that  there 
was  no  evidence  of  the  agent's  authority. 

As  to  the  first  of  these  objections,  we  do 
hot  think  It  necessary  to  say  more  than,  that 
It  was  a  question  for  the  jury.  With  regard 
to  that  based  upon  the  sale  being  executory, 
the  answer  Is  that  when  an  executory  con- 
tract is  made  for  the  sale  of  a  described  arti- 
cle, the  correspondence  between  which  and 
the  description  cannot  be  ascertained  until 
after  acceptance,  words  which  before  are 
words  of  description  may  be  found  to  operate 
as  a  warranty  after  the  goods  are  accepted, 
and  the  sale  is  complete.  It  might  work  in- 
justice to  treat  an  essential  term  of  tbe  con- 
tract as  i)erformed  or  waived  at  a  time  when 
the  purchaser  still  Is  unable  to  tell  whether 
It  has  been  performed  or  not  White  v.  Mil- 
ler, 71  N.  Y.  118,  129;  Shaw  v.  Smitb,  45  Kan. 
334,  338,  25  Pac.  88&  See  Henshaw  v.  Rob- 
bis,  9  Mete.  (Mass.)  83. 

The  contract  was  made  when  tbe  parties 
made  theh:  oral  agreement  It  .does  not  mat- 
ter that  at  that  time  it  was  not  evidenced  by 
a  memorandum  In  writing.  Tbe  statute  of 
frauds  could  be  satisfied  later  as  effectually 
as  at  the  time.  It  was  satisfied  by  delivery 
of  the  bulbs.  The  general  printed  warning 
on  the  bill  head  that  the  defendant  did  not 
warrant  seeds  could  have  no  effect  unless  it 
led  to  the  inference  that  the  old  contract  had 
been  rescinded,  and  a  new  one  substituted,  by 
mutual  agreement.  Even  If  the  bill  bad  been 
receipted,  it  would  not  have  excluded  proof 
of  warranty,  and,  whether  It  was  evidence  of 
a  rescission  or  not  It  did  not  establish  one  as 
matter  of  law.  Atwater  v.  Clancy,  107  Mass. 
369;  Dunham  v.  Barnes,  9  Allen,  352;  Haz- 
ard V.  Loring,  10  Cush.  267,  268.  Perhaps 
Lamb  V.  Crafts,  12  Mete.  (Mass.)  353,  would 
prove  reconcilable  with  the  latter  cases  If  the 
Instrument  then  before  the  court  were  set  out 
The  case  is  not  like  Rope  Co.  v.  Brigbam,  170 
Mass.  518,  522,  523,  49  N.  B.  1022,  where  a 
series  of  bills  were  sent  and  received  wlth- 
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out  objection,  containing  a  term  as  to  which, 
so  far  as  appears,  there  had  been  no  previous 
agreement,  and  which,  as  pointed  out  by  the 
court,  was  a  proposition  In  favor  of  the  buy- 
er of  the  goods.  In  that  case  there  was  noth- 
ing to  prevent  a  presumption  of  the  buyer's 
assent. 

Finally,  we  should  hesitate  to  say  tliat  a 
contract  which  was  within  the  authority  of 
an  agent  so  long  as  it  was  an  executory  con- 
tract for  the  sale  of  a  thing  of  a  certain  kind 
ceased  to  bind  the  principal  after  delivery, 
when  it  pperated  as  a  warranty  that  the 
thing  was  of  that  kind.  But  by  declaring  In 
set-oft  for  the  price  of  the  bulbs,  after  notice 
of  the  alleged  warranty  by  the  declaration, 
the  defendant  affirmed  the  sale,  whatever  It 
turned  out  to  be,  and  must  take  it  with  Its 
burden. 

Several  exertions  raise  the  question  of  the 
measure  of  damages.  Evidence  was  admit- 
ted of  the  fair  market  value  per  hundred  of 
longiflorum  and  of  Harrisll  lilies  In  the  Blister 
market  of  1894,  and  the  Jury  were  instructed 
that,  if  the  bulbs  were  sold  for  the  under- 
stood purpose  of  raising  lilies  for  that  mar- 
ket, the  measure  of  damages  would  be  the 
difference  between  the  value  of  the  crop 
which  the  plalutUt  raised  and  a  crop  of  longl- 
flornms.  This  rule  has  the  sanction  of  deci- 
sions elsewhere,  and  Is  within  the  principle  of 
a  recent  decision  by  this  court  Johnston  v. 
Faxon  (Mass.)  52  N.  E.  539;  Randall  v.  Ra- 
per,  EI.,  Bl.  &  EL  84,  90;  Passlnger  v.  Thor- 
bum,  34  N.  X.  634;  White  v.  Miller,  71  N.  Y. 
118,  182,  133;  Wolcott  v.  Mount,  36  N.  J. 
Law,  262,  88  N.  J.  Law.  496. 

An  exception  was  tak»>  to  the  exclusion  of 
evidence  of  a  purchase  of  50  Harrisll  lilies  at 
a  retail  store^  offered  by  the  defendant  to 
contradict  the  plaintiff's  evidence.  The  wit- 
ness had  been  allowed  to  state  the  market 
value  of  these  llUes,  and  It  is  enough  to  say 
that  the  judge  was  warranted  In  regarding 
the  sale  as  imlnstructlTe  with  regard  to  grow- 
ers' prices. 

We  have  dealt  with  the  questions  argued, 
and  have  examined  the  record.  We  are  of 
opinion  that  the  exceptions  should  be  over- 
ruled. 

Exceptions  overruled. 


(173  Mass.  54) 

JEWETT  V.  WEST  SOMEBVUiTiE  CO- 
OPERATIVE BANK. 

(Supreme  Judicial  CJonrt  of  Mnssachnsetts. 
Middlesex.    March  2,  1899.) 

Co-oPEBATivB  Bank— Power  of  Tkeasubbr. 
The  treasurer  of  a  co-operative  bank  has 
DO  power  to  bind  It  by  acceptance  of  an  order 
drawn  on  it,  such  banks  not  being  authorized 
to  do  a  general  banking  busioess,  their  rights 
and  powers  being  strictly  limited  for  protection 
of  their  members,  and  it  being  provided  by  stat- 
ute <Pub.  St.  c.  117,  §  17)  that  "all  payments 
made  by  the  corporation  for  any  purpose  what- 
soever, shall  be  by  order,  check  or  draft  upon 
the  treasurer,  signed  by  the  treasurer  and  sec- 
retary," and  that  the  "treasurer  shall  dispose 


of  and  secure  the  safe-keeping  of  all  moneys, 
securities  and  property  of  the  corporation  in 
the  manner  designated  by  the  by-laws,"  and 
there  being  no  authority  therefor  in  its  by- 
laws. 

Exceptions  from  superior  court,  Middlesex 
county;  Albert  Mason,  Judge. 

Action  by  one  Jewett  against  the  West  Som- 
erville  Ck>-operatlve  Bank.  A  ruling  requested 
by  defendant  was  refused,  and  it  excepts. 
Exceptions  sustained. 

J.  H.  Barnes,  Jr.,  for  plaintiff.  D.  0.  De- 
lano, for  defendant 

KNOWLTON,  J.  This  action  Is  brought  on 
an  acceptance  of  an  order  for  the  payment  of 
money  drawn  on  the  defendant  corporation, 
and  accepted  by  Its  treasurer.  To  maintain 
his  action,  the  plaintiff  must  establish  the 
validity  of  the  acceptance.  The  defendant  is 
a  co-operative  bank,  established  and  doing 
business  under  the  laws  of  the  common- 
wealth. See  Pub.  St  c.  117;  St  1882,  c.  251; 
St  1883,  c.  96;  St.  1886,  c.  121;  St  1887,  c. 
216;  St  1889,  c.  159;  St  1890,  c.  78;  St  1894, 
c.  342;  St  1896,  c.  171;  St  1896,  cc.  277, 
285,  361;  St  1807,  C.  161;  St  1898,  c.  Zil. 
Such  banks  are  subject  to  the  supervision  of 
the  savings  bank  commissioners,  and  In  their 
organization  and  general  features  are  closely 
allied  to  savings  banks.  Atwood  v.  Dumas, 
149  Mass.  169,  21  N.  E.  236.  They  are  not 
authorized  to  do  a  general  banking  business, 
and  their  rights  and  powers  are  strictly  lim- 
ited for  the  protection  and  benefit  of  their 
members. 

The  defendant  contends  that  nnder  the 
statutes  of  this  commonwealth,  it  could  not 
even  nnder  an  express  vote,  accept  such  an 
order  as  the  plaintiff  has  declared  on.  We 
do  not  find  it  necessary  to  determine  the  ques- 
tion thus  presented.  If  we  assume,  in  favor 
of  the  plaintiff,  that  the  making  and  accept- 
ance of  this  order  were  so  connected  with  the 
payment  of  the  money  which  the  mortgagor 
was  to  receive  as  a  loan  that  the  corporation 
might  have  bound  itself  by  an  acceptance,  we 
come  to  the  question  whether  the  treasurer 
could  bind  the  corporation  by  such  an  under- 
taking without  express  authority  so  to  do. 
The  statute  (Pub.  St  c  117,  §  17)  provides 
that  "all  payments  made  by  the  corporation 
for  any  purpose  whatsoever,  shall  be  by  order, 
check  or  draft  upon  the  treasurer,  signed  by 
the  president  and  secretary,"  etc.,  and  that 
the  "treasurer  shall  dispose  of  and  secure  the 
safe-keeping  of  all  moneys,  securities  and 
property  of  the  corporation  In  the  manner 
designated  by  the  by-laws,"  etc.  We  find 
nothing  in  the  nature  of  the  business  to  be 
done  by  such  corporations,  or  in  the  express 
provisions  of  the  statutes,  which  indicates  that 
their  treasurers  can  create  liabilities  on  the 
part  of  such  corporations  by  their  signatures 
to  commercial  paper,  or  by  their  indorsement 
or  acceptance  of  such  paper.  There  is  no  rea- 
son why  the  power  of  the  treasiuer  of  a  co- 
operative bank  should  be  greater  than  that 
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of  •  {reasorer  of  a  UTlngs  bank.  A  treasurer 
of  a  savings  bank  cannot  bind  tbe  corporation 
by  such  Indorsements,  nor  by  any  similar 
transaction.  Tappan  v.  Bank,  127  Mass.  107; 
Com.  T.  Bank,  133  Mass.  20;  Holden  t.  Up- 
ton, 134  Mass.  177;  Holden  T.  Phelps,  136 
Mass.  61.  Treasurers  of  other  similar  corpo- 
rations, as  well  as  of  parishes  and  municipali- 
ties, are  also  of  limited  authority.  Craft  t. 
Railroad  Co.,  160  Mass.  207,  22  N.  E.  920; 
Webber  v.  WUUams  College,  23  Pick.  302; 
Packard  y.  Society,  10  Mete  (Mass.)  427;  Tor- 
rey  t.  Association,  6  Allen,  827;  Lowell  Five 
Cents  SaT.  Bank  v.  Inhabitants  of  Winchester, 
8  Allen,  106.  There  Is  a  material  difference 
between  the  Implied  powers  of  treasurers  of 
manufacturing  and  trading  corporations  and 
those  of  treasurers  of  corporations  organised 
for  special  purposes,  which  ordinarily  do  not 
bave  occasion  to  use  commercial  paper  In  the 
transaction  of  their  business.  It  Is  plain  that 
the  defendant's  treasurer  had  no  Implied  au- 
thority by  virtue  of  his  office  to  bind  It  by 
bis  acceptance  of  the  plalntlfTs  order.  The 
defendant's  by-laws,  which  were  put  In  evi- 
dence^ and  the  oral  testimony,  tended  strongly 
to  show  that  the  treasurer  had  no  actual  au- 
thority to  sign  an  acceptance  of  this  kind  for 
tbe  bank,  and  they  furnish  no  evidence  to  sus- 
tain the  plalntUTs  contention  in  this  particu- 
lar. We  are  of  opinion  that  the  ruling  re- 
quested by  the  defendant,  that  "the  treasurer 
had  no  authority  to  accept  the  order  declared 
on  in  tbe  name  and  behaU  of  the  defendant, 
and  to  make  tbe  defendant  liable  on  the  order 
to  the  plaintiff,  and  that,  on  all  the  evidence, 
the  plaintiff  Is  not  entitled  to  recover,"  should 
bava  been  given.    Exceptions  sustained. 


an  Bus.  B) 

FRISCHBBBO  T.  HT7BTBB. 

(Sapreme  Jadidal  Court  of  Massachnsctts. 

Suffolk.    Match  2,  1899.) 

LaXSLOBO— LlABIUTT  TO  BrttAHasss. 

A  landlord  Is  not  liable  to  a  «trans«r  for. 
Injury  received  in  falling  into  the  coal  hole  in 
front  of  and  connected  with  the  leased  prem- 
ises, due  merely  to  failure  of  the  tenant  to 
fasten  the  cover,  which  was  is  good  condition. 

Appeal  from  superior  court,  Suffolk  county; 
Daniel  W.  Bond.  Judge. 

Action  by  Lena  Frlscbberg,  per  procheln 
ami,  against  Mary  B.  Hurter,  for  injury  re- 
ceived by  falling  into  a  coal  hole  in  front 
of  and  connected  with  premises  owned  by 
defendant,  and  leased  to  another.  Verdict 
was  ordered  for  defendants  and  plaintiff  ex- 
cepts.    E^zcepUons  overruled. 

B.  O.  Achom,  for  plaintiff.  H.  B.  Bailej 
and  X  EL  Appleton,  for  defendant. 

MORTON,  7.  At  tbe  time  of  the  accident 
tbe  premises  were  In  the  occupation  of  a  ten- 
ant, to  whom  the  defendant  had  let  them. 
The  general  rule  is  tbat  under  such  circum- 
stances the  landlord  is  not  liable  to  strangers 
for  injuries  caused  by  a  defect  or  want  of 


repair  In  the  premises,  unless  be  baa  agreed 
to  make  repairs,  or  the  defect  or  want  of  re- 
pair existed  at  tbe  time  of  letting,  and  was 
of  such  a  character  as  to  conatitnte  a  nui- 
sance, or  make  the  premises  permanently  dan- 
geroua  See  Caldwell  v.  Slade,  15S  Mass.  84, 
SO  N.E.87;  Clifford  v.  Cotton  Mills,  146  Mass. 
47, 16  N.  B.  84;  Dalay  t.  Savage.  145  Mass.  38, 
12  N.  B.  841;  Mellen  v.  Morrill,  126  Mass. 
646;  Leonard  t.  Storer,  116  Blass.  86;  Grin- 
nell  V.  Eamer,  L.  B.  10  a  P.  668;  Pretty  ▼. 
Blckmore,  L.  B.  8  C  P.  401;  Ndson  ▼.  Brew- 
ery Co.,  2  a  P.  Dlv.  311;  Gaudy  t.  Jubber. 
6  Best  &  B.  78;  Todd  v.  FUght,  9  a  BL  (N. 
S.)  877;  TayL  LandL  &  Ten.  (7tb  Ed.)  i  ITS. 
We  think  that  there  was  no  evidence  fairly 
tending  to  show  that  tbe  defendant  bad 
agreed  to  keep  the  premises  in  reiwlr.  Tlie 
most  that  can  be  said  of  the  evidence,  as  It 
seems  to  us,  Is  that  the  defendant  agreed 
to  make  certain  specific  r^talra,  which  she 
made  as  agreed,  but  did  not  agree  generally 
to  keep  tbe  premises  in  repair.  The  case  in 
our  own  reporto  wbicb  comes  nearest  to  this 
Is  Dalay  v.  Savage,  supra.  In  that  caae,  how- 
ever, there  was  a  rope,  but  no  chain,  to  tbe 
cover,  and  tbe  coal  bole  waa  ao  worn  tbat 
the  cover  would  slip  when  stepped  on, 
whether  tied  or  untied.  In  this  caae  tbe  cov- 
er itself  was  In  good  eoaditlon.  and  there 
waa  an  "S"  attached  to  It,  tbrougfa  which  a 
piece  of  iron  could  be  put,  so  as  to  fasten 
it  down  securely,  and  this  waa  done  after  tbe 
accident  by  a  boarder  of  tiie  tenant  by 
means  of  a  piece  of  gas  pipe  wbicb  was 
found  in  the  cellar,  and  which,  for  augbt 
tbat  appears,  may  have  been  there  for  that 
purpose.  Landlords  ace  not  obliged  to  see 
that  tbe  covers  on  coal  boles  In  premises 
which  are  In  tbe  occupatloii  of  a  tenant  are 
kept  securely  fastened,  and  we  think  tbat  the 
cause  of  tbe  accident  In  this  case  wss  tbe 
neglect  of  tbe  tenant  to  fasten  tbe  cover, 
rather  than  tbe  worn  condition  of  the  bole. 
We  assume  that  tbe  plaintiff  was  tn  tbe  ex- 
ercise of  due  care.  'The  evidence  tmds  to 
show— If  that  is  material— that  tbe  coal  bole 
waa  upon  the  defendant's  pramlaesL  Bxeep- 
tions  overruled. 


nn  Man.  Q 
OLOBB  FIRE  INS.  00.  ▼.  TOW»  OF 

LEXINGTON. 
(Supteme  Judidal  Court  «f  Maasadivsetts. 
Suffolk.    March  1.  1899.) 
DssTBOTixe  Gttst  Hoth— DA.itA«as. 
Under  St  1881,  c  210,  |  2,  providing  that 
the  owner  of  land  entered  upon  by  the  board 
of  agriculture.  In  executing  measures  to  exter- 
minate the  cypay  moth,  may  recover  the  dam- 
ages caused  by  such  entey,  and  acto  done  there- 
on, of  the  dty  or  town  in  which  the  lands  so 
claimed  to  have  been  damaged  are  situated,  a 
landowner  may  not  recover  for  the  loss  of  per- 
sonal property  caused   by  a  fire   set  by  the 
agents  of  the  board,  the  statute  contemplating 
a  recovery  for  damage  merely  to  land. 

Report  from  superior  cour^  Suffolk  county; 
Daniel  W.  Bond,  Judgeu 
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Action  by  the  Globe  S^re  Insurance  Conl- 
pany  against  the  town  of  Lexington.  Judg- 
ment (or  defendant  on  report 

Johnson,  Clapp  &  Underwood,  for  plaintiff. 
Colby  &  Bayley,  for  defendant  Franklin  T. 
Hanuuond,  for  the  Commonwealth. 

HOLMES,  J.  This  action  is  brought  under 
St  1881,  c.  210,  I  2,  to  recover  damages  for 
the  destmction  of  some  cord  wood,  etc.,  by  a 
fire  which  was  set  by  the  agents  of  the  state 
board  of  agrlcultore  for  the  purpose  of  exter> 
minatlng  the  gypsy  moth,  and  which  escaped 
their  control.  The  plaintiff  sues  nnder  « 
written  assignment  of  the  claim  by  the  owner 
of  the  land  and  of  the  personal  property  de- 
stroyed. 

The  fundamental  qnestion  is  whether  the 
statute  extends  to  losses  of  personal  property 
caused  by  the  negligence  of  an  agent  of  the 
board.  If  it  does  not,  we  need  not  consider 
some  other  questions  which  have  been  ar- 
gued, although  we  do  not  mean  by  this  to 
express  any  great  doubt  as  to  the  validity  of 
the  assignment  Hnstisford  Farmers'  Mut 
Ins.  Oo.  T.  Chicago,  M.  &  St  F.  Ry.  Co.,  66 
Wis.  68,  28  N.  W.  64;  Home  Ins.  Co.  v.  North- 
western Packet  Co.,  S2  Iowa,  228. 

The  first  section. of  the  statute  authorizes 
and  directs  the  state  board  of  agriculture  to 
provide  and  to  carry  into  execution  all  rea- 
sonable measures  for  the  extermination  of  the 
gypsy  moth,  and  gives  the  board  the  right  to 
enter  up<«  the  lands  of  any  person.  This 
right  of  entry  upon  lands  is  the  only  express 
authority  to  deal  with  the  property  of  oth- 
ers which  Is  given  to  the  board.  The  second 
section  goes  on:  "The  owner  of  any  land  so 
entered  upon,  who  shall  suffer  damages  by 
such  entry  and  acts  done  thereon"  by  the 
l)oard,  "may  recover  the  same  of  the  city  or 
town  in  which  the  lands  so  claimed  to  have 
been  damaged  arc  sitoate,"  etc.  We  are  of 
opinion  that  these  words  do  not  extend  to  giv- 
ing the  owner  of  the  land  an  action  for  per- 
sonal property  destroyed  as  this  was.  There 
Is  no  pretense  that  they  would  give  an  action 
for  the  destruction  of  personal  property  upon 
the  land  belonging  to  a  third  person.  The 
words  do  not  lend  themselves  to  an  irrational 
distinction  in  favor  of  the  owner  of  the  land. 
They  are  dealing  with  the  entry  which  was 
authorized  at  the  end  of  the  preceding  sec- 
tion. They  confine  themselves  to  the  owner 
of  the  land  so  entered  upon,  and  the  words, 
"the  lands  so  claimed  to  have  been  dam- 
aged," show  that  damage  to  land  Is  damage 
under  contemplation.  The  remedy  which  the 
statute  provides  has  reference  only  to  the 
damage  which  the  statute  has  contemplated 
and  authorized  in  terms.  See  Mill  Corp.  t. 
Gardner,  2  Pick,  8»-37. 

Besides  the  cord  wood,  some  surveyors' 
stakes,  marking  the  boundary  lines  of  build- 
ing lots,  were  burned.  The  Judge  ruled  that 
there  could  be  no  recovery  in  respect  of  them. 
All  we  can  say  is  that  enough  does  not  appear 


for  us  to  pronounce  the  ruling  wrong.  It  may 
be  that  the  stakes  were  driven  Into  the 
ground  for  temporary  use  only,  and  remained 
personal  property,  under  the  law  as  under- 
stood in  Massachusetts.  Carpenter  v.  Walker, 
140  Mass.  416,  6  N.  K  160;  Bank  v.  Mason, 
147  Mass.  600,  18  N.  B.  406.  No  question  is 
saved  as  to  possible  damage  to  land,  if  it  be 
such,  by  the  loss  of  surveyors'  lines,  nor  does 
it  appear  that  the  surveyors'  lines  did  not 
remain  perfectly  distinct 
Judgment  for  defendant 


SIMMONS  T. 


(172  Hasi. 
SHAW  et  al. 


61C) 


(Supreme  Judicial  Court  of  Massachusetts. 

Plymouth.    Feb.  28,  1809.) 

SsT-Orr— JoiKT  Dbmands— Cokpobatiohb — Bonds 

— RiTiriOATios— Rbvibw. 

1.  Under  Pub.  St  c.  168,  |  8,  providing  that 
where  there  are  several  defendants,  a  demand 
to  be  set  off  shall  be  due  to  them  jointly,  a 
judgment  against  a  party  In  favor  of  others 
cannot  be  set  oS  in  an  action  against  the  latter 
and  another. 

2.  The  president  of  a  corporation  executed  a . 
bond  for  the  review  of  a  judnnent  against  the 
company  under  which  it  obtained  a  stay  of  ex- 
ecution, and  prosecnted  the  petition  for  more 
than  a  year.  At  the  trial  of  an  action  on  the 
bond,  the  company  admitted  its  liability,  and 
agreed  to  a  judgment  EM,  that  there  was  a 
ratification. 

Exceptions  from  superior  court,  Plymouth 
county;  H.  K.  Braley,  Judge. 

Action  by  one  Simmons  against  one  Shaw 
and  others.  There  was  a  judgment  for  plain- 
tiff, and  defendants  except  Bixceptions  over- 
ruled. 

A.  B.  Avery,  for  platotiff.  W.  R.  Bigelow 
and  R.  O.  Harris,  for  defendants. 

BARKER,  J.  Tlie  judgment  agahist  the 
plaintiff,  which  the  defendants  Shaw  and  Ja- 
qulth  sought  to  set  off  against  him  In  this 
action,  was  in  form  a  judgment  against  him 
and  two  other  persons.  Whether,  by  refer- 
ence to  Pub.  St  c.  167,  I  4,  it  could  be  con- 
strued as  a  several  judgment  against  the  pres- 
ent plaintiff,  it  Is  not  necessary  to  decide. 
When  the  present  action  was  brought  that 
Judgment  had  been  assigned  to  the  defend- 
ants.Shaw  and  Jaqulth;  and  the  Scltuate  Wa- 
ter Company,  their  co-defendant  In  this  suit, 
had  no  interest  in  that  judgment  For  the 
reason  that  the  judgment  was  not  due  to  all 
of  the  defendants  jointly,  it  could  not  be  set 
off  in  the  present  action.  Pub.  St  c.  168,  g  8. 
See  Walker  v.  Lelghton,  11  Masa  140;  War- 
ren V.  Wells,  1  Mete.  (Mass.)  80. 

The  contention  that  the  present  action  must 
be  treated  as  a  suit  against  the  defendants 
Shaw  and  Jaqulth  alone  Is  without  a  shadow 
of  foundation.  The  Scltuate  Water  Company 
was  a  co-defendant  with  them,  although  It 
had  not  been  served  with  process,  or  entered 
Its  appearance,  when  the  declaration  in  set- 
off was  filed.  Without  intimating  that  the 
circumstance  that  their  co-defendant  was  not 
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broagbt  Into  court  would  have  made  any  dif- 
ference with  the  competency  of  the  set-off  If 
the  Scltuate  Water  Company  had  never  been 
served  with  process,  or  appeared  In  this  suit, 
when  that  company  did  appear  the  rights  of 
all  parties  were  to  be  determined  upon  the 
basis  that  It  was  a  co-defendant  with  Shaw 
and  Jaqulth,  and  the  ruling  that  judgment  In 
which  they  alone  had  an  Interest  could  not  be 
set  off  was  right  From  the  evidence  it 
would  be  competent  for  the  Jury  to  find  the 
following  facts:  The  defendant  Jaqulth  was 
president  and  the  defendant  Shaw  was  a  di- 
rector of  an  incorporated  bank.  This  bank 
had  lent  a  large  sum  of  money  on  notes  given 
for  the  purchase  of  all  the  assets  of  the  Smith 
&  Winchester  Company  from  the  assignees  of 
that  company,  and  those  assets  were  held  by 
Shaw,  as  a  trustee,  for  bis  bank.  Among 
those  assets  was  a  claim  against  the  Scltuate 
Water  Company,  and,  if  the  judgment  of  the 
present  plaintiff  against  that  company  should 
stand,  it  would  Impair  the  value  of  the  claim 
against  the  company  held  by  Shaw  as  trustee, 
and  which  he  wished  to  enforce  for  the  ben- 
efit of  the  bank.  Thereupon  Jaqulth,  who 
was  also  a  member  of  a  law  firm,  directed  his 
law  partner  to  bring  a  petition  for  review  of 
the  judgment  which  had  been  rendered  In  fa- 
vor of  the  present  plaintiff  against  the  Scltu- 
ate Water  Company.  In  this  petition  for  re- 
view it  became  necessary  to  give  a  superse- 
deas bond,  which  must  be  executed  by  the 
Scltuate  Water  Company  as  principal,  and  by 
sureties.  Henry  H.  Winchester  was  presi- 
dent of  the  water  company,  and  he  afilxed  the 
signature  and  seal  of  that  company  to  the 
bond  now  in  suit,  and  the  defendants  Jaqulth 
and  Shaw  executed  it  as  sureties.  The  bond 
was  then  approved  by  a  justice  of  the  court, 
and  a  stay  of  execution  was  granted.  The 
petition  for  review  was  signed  with  the  name 
of  the  water  company  by  Winchester  as  pres- 
ident. This  petition  was  conducted  by  the  de- 
fendant Jaquith's  law  partner  as  attorney  for 
the  petitioner,  was  heard  In  the  superior  court, 
and  there  denied,  and  the  petitioner's  excep- 
tions were  overruled  in  this  court  by  the  de- 
cision reported  in  Water  Co.  v.  Simmons,  167 
Mass.  313,  45  N.  E.  750.  The  most  natural 
inference  from  the  evidence  is  tliat  the  peti- 
tion for  review  was  in  fact  instituted  and  pros- 
ecuted under  orders  from  the  present  defend- 
ant Jaqulth,  with  the  knowledge  and  assent 
of  the  defendant  Shaw,  for  the  benefit  of  the 
bank  of  which  the  former  was  president,  of 
which  both  were  directors,  and  of  which 
Shaw  was  also  a  trustee.  Under  these  cir- 
cumstances it  would  require  but  slight  evi- 
dence to  justify  a  finding  against  the  defend- 
ants Jaqulth  and  Shaw  that  the  execution  of 
the  supersedeas  bond  by  Winchester  as  the 
bond  of  the  Scltuate  Water  Company  had  been 
in  fact  ratified  by  that  company.  The  peti- 
tion for  review  was  filed  on  September  25, 
1895.  It  was  heard  in  the  superior  court  in 
November,  1895.  The  petitioner's  exceptions 
were  heard  in  this  court  in  November,  1896, 


and  were  overruled  !n  January,  1897.  During 
the  long  x)erlod  in  which  the  petition  was  pend- 
ing no  suggestion  was  made  that  the  petitloD 
and  the  bond,  given  as  one  step  in  its  prosecu- 
tion, were  not  the  acts  of  the  Scltuate  Water 
Company.  On  the  contrary,  the  water  company 
took  advantage  of  the  bond  to  obtain  a  stay 
of  'execution,  and  thereafter  prosecuted  the  pe- 
tition for  more  than  a  year.  Besides  this,  the 
water  company,  at  the  trial  of  the  present  ac- 
tion, by  the  same  attorney  who  now  acts  for 
the  defendants  Jaqulth  and  Shaw,  admitted 
Its  liability  on  the  bond,  and  agreed  tliat  jnd^- 
ment  should  be  entered  against  the  company 
In  tills  action.  No  vote  of  ratification  waa 
necessary.  Canal  Bridge  v.  Gordon,  1  Pick. 
297.  There  was  sufiicient  evidence  to  support 
the  finding  of  the  jury  that  the  company  rat- 
ified the  action  of  its  president  in  executing 
the  bond,  and  that  finding  is  decisive  ot  the 
case.    Exceptions  overruled. 

(172  Haas.  53S) 
SMITH  V.  JAOOB. 
(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Feb.  28.  1899.) 

Appeal — Chatteii  Hortoaoes— Signing  ix  Blask 
— Evidence — Fraud— Estoppeu 

1.  Objections  that  questionB  were  leading 
cannot  be  first  raised  on  appeal. 

2.  On  the  issues  whether  a  chattel  mortgafre 
in  suit  was  executed  in  blank,  with  the  ander- 
standing  that  the  blanks  should  be  filled  by 
the  mortgagee,  and  whether  he  exceeded  the 
authority  thus  impliedly  given,  so  as  to  avoid 
the  instrument,  tAe  situation  of  the  parties  and 
all  that  was  said  when  the  authority  was  given 
are  competent  evidence. 

3.  Thouf;h  a  chattel  mortgagor  who  signed  in 
blank,  with  the  understanding  that  the  blanks 
should  be  filled  by  the  mortgagee,  may  not  tes- 
tify as  to  his  "expectation,'  to  affect  the  con- 
struction of  the  language  of  the  mortgage,  yet 
evidence  of  such  expectation  is  material  in  de- 
termining whether  a  fraud  was  practiced  on 
liim  by  the  mortgagee  in  filling  the  blanks,  and 
also  in  determining  whether  be  is  estopped  to 
assert  that  the  blanks  were  improperly  filled. 

Exceptions  from  superior  court,  Essex  cbnn- 
ty;  Edgar  J.  Sherman,  .Judge. 

Action  by  Robert  B.  Smith  against  Greorge 
B.  Jagoe.  Th^re  was  a  judgment  for  plain- 
tiff, and  defendant  excepts.  Exceptions  over- 
ruled. 

Wm.  H.  Niles  and  Geo.  J.  Carr,  for  plain- 
tiff.   Ira  B.  Keith,  for  defendant 

BARKER,  J.  The  action  is  replevin,  and 
the  plaintiff  was  required  to  show  that  be 
had  the  right  to  the  possession  of  the  prc^ 
erty  taken  upon  the  writ.  He  was  the  gen- 
eral owner  of  the  property,  and  the  defend- 
ant relied  upon  a  mortgage  which  purported 
to  have  been  made  by  the  plaintiff  to  one 
Moody,  who  had  assigned  It  to  the  defend- 
ant. The  course  of  the  trial  is  not  very  clear- 
ly disclosed  by  the  bill  of  exceptions.  It  is 
stated  that  the  plaintiff  made  a  prima  facte 
case,  and  rested.  It  would  seem  that  hi 
putting  in  his  defense,  the  defendant  intro- 
duced in  evidence  the  mortgage  and  the  as- 
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signment  of  the  same  to  himself,  and  testi- 
fied that,  after  he  had  received  the  assign- 
ment, be  gaye  the  plaintiff  written  notice 
that  he  owned  the  mortgage,  and  that  there- 
after the  plalntUf  paid  Interest  upon  it  at 
four  different  times,  for  which  payments  he 
gave  the  plaintiff  receipts,  which  were  pro- 
duced by  the  plalntUf,  as  we  suppose.  The 
mortgage  seems  to  have  been  drafted  by  the 
use  of  a  printed  form,  containing  blanks. 
The  blank  to  be  filled  with  the  description  of 
the  mortgaged  property  was  followed  by 
these  printed  words:     "Meaning  hereby  to 

convey  to  the  said  all  furniture,  of 

every  description,  useful  and  ornamental, 
beds,  bedding,  printed  books,  printed  music, 
carpets,  rugs,  curtains,  and  their  fixtures, 
draperies,  pictures,  engravings,  mirrors,  and 
their  frames,  statuary,  Works  of  art  and  or- 
nament, plate  and  plated  ware,  china,  glass, 
crockery,  tin,  and  Iron  ware,  clocks,  musical 
Instruments,  trunks  and  other  traveling 
equipments,  sporting  goods,  and  each  and  ev- 
ery other  article  of  personal  property  con- 
tained In ,  situated  No.  ,  on  said 


."  The  descriptive  clanse  of  the  mort- 
gage as  produced  at  the  trial  contain^,  be- 
fore the  printed  words  above  stated,  the  writ- 
ten words:  "(1)  One  Norrls  upright  piano. 
No.  5,045;  plush  parlor  suit;  tap.  carpet; 
cherry  center  table;  hanging  lamp;  marble 
clock;  mantel  mirror;  four  pictures;  range 
and  ware;  crockery,  glass,  and  silver-plated 
ware."  And  the  first  blank  in  the  printed 
portion  of  the  descriptive  clause  was  filled 
with  the  name  of  the  mortgagee,  and  the  re- 
maining blank  with  words  which  designated 
the  plaintiff's  dwelling  as  the  place  in  wbidi 
the  mortgaged  property  was  contained.  The 
bill  of  exceptions  does  not  state  whether 
the  defendant  rested  his  case  upon  the  pro- 
duction of  the  mortgage,  his  own  testimony 
relating  thereto,  and  the  production  of  the 
four  receipts  given  to  the  plaintiff  by  him 
for  payments  of  interest  made  after  notice 
of  the  assignment  to  the  defendant  It  does 
state  that  it  was  claimed  by  the  plaintiff— and 
It  seems  a  fair  inference  that  this  contention 
was  made  in  that  part  of  the  trial  common- 
ly called  the  "rebuttal"— that  there  had  been 
a  material  alteration  of  the  mortgage  since 
he  signed  it,  and  that  the  defendant  knew  of 
the  alteration  before  the  mortgage  was  as- 
signed to  him;  and  the  bill  also  states  that 
the  plaintiff,  bis  wife,  and  the  defendant  all 
testified. 

At  the  end  of  the  trial,  four  questions  were 
submitted  to  the  Jury,  and  answered  by 
them,  from  which  It  appears  that  the  jury 
found:  That  there  was  an  alteration  of  the 
mortgage  after  It  was  executed,  the  altera- 
tion consisting  of  the  writing  in  of  the  words, 
"plush  parlor  suit;  tap.  carpet;  cherry  cen- 
ter table;  hanging  lamp;  marble  clock; 
mantel  mirror;  four  pictures;  range  and 
ware;  crockery,  glass,  and  silver-plated 
ware."  That  the  plaintiff  signed  the  mort- 
gage In  blank,  with  an  understanding  that 
52  N.B.-69 


Moody  was  to  fill  the  blanks.  That  Moody 
filled  the  blanks  In  violation  of  what  was 
understood  and  agreed,  that  violation  being 
tibe  insertion  of  the  words  last  quoted.  And 
that  the  defendant  had  knowledge  of  this  al- 
teration before  or  at  the  time  of  the  assign- 
ment to  himself.  The  bill  of  exceptions  doe« 
not  purport  to  contain  any  statement  of  In- 
structions requested  or  given  to  the  Jury; 
and  it  is  to  l>e  assumed  that  the  questions 
which  were  submitted  to  the  jury,  and  an- 
swered, were  upon  Issues  as  to  which  tbe 
parties  were  contending  at  the  trial;  that 
they  were  properly  left  to  the  Jury,  and  un- 
do: correct  rulings  and  instructions.  The 
only  question  which  the  bill  of  exceptions 
presents  for  our  decision  is  whether  certain 
questions  put  to  the  plaintiff  when  under 
direct  examination  as  a  witness  were  im- 
properly allowed,  the  defendant  having  ob- 
jected to  them,  and  saved  his  exception  to 
their  allowance.  It  was  suggested  by  coun- 
sel at  the  argument  that  some  of  these  ques- 
tions were  is  fact  put  to  the  witness  by  the 
court;  but  It  is  not  so  stated  in  the  bill,  and 
we  assume  that  tbey  were  asked  by  the 
plalntlfTs  counsel.  The  plaintiff  seems  to- 
have  testified  without  objection  that  he  sign- 
ed the  mortgage  and  mortgage  note  in  blank, 
at  his  house,  to  which  Moody  brought  them 
to  be  signed,  and  that  there  was  no  writ- 
ing on  th^  mortgage  or  the  note  when  the 
plaintiff  signed  them,  and  that  he  did  not 
read  the  printed  matter,  because  he  was  in 
a  hurry.  The  bill  of  exceptions  next  states 
that  the  plaintiff  was  further  questioned, 
under  the  defendant's  objection  and  excep- 
tion, and  states  at  length  16  questions  and 
their  answers;  so  that  It  appears  that  the 
only  error  which  the  defendant  can  urge 
to  sustain  his  bill  is  the  admission  of  these 
questions  to  the  plaintiff. 

It  Is  to  be  noticed  that,  owing  to  the  aa- 
tuie  of  action  and  the  previous  course  of  the 
trial,  the  bill  of  exceptions  does  not  enable 
us  to  know  with  much  certainty  or  precision 
just  what  contentions  of  the  parties  were 
actually  upon  trial  when  the  questions  ex- 
cepted to  were  allowed  to  be  put  to  the  plain- 
tiff; and  it  should  also  be  observed  that  it 
Is  incumbent  upon  the  excepting  party  to 
show  by  his  bill  of  exceptions  that  the  rul- 
ings excepted  to  were  wrong,  and,  further, 
that  he  was  harmed  by  the  error.  His  first 
contention  is  that  the  questions  were  lead- 
ing in  form.  But  the  bill  of  exceptions  does 
not  show  that  the  questions  were  objected 
to  for  form,  and  the  contention  is  not  now 
open  to  the  defendant. 

The  substance  of  the  testimony  given  by 
the  plaintiff  in  response  to  the  questions  ad- 
mitted under  exception  was  that,  at  the  in- 
terview where  the  mortgage  was  signed  in 
blank.  Moody  said  that  he  would  have  it 
filled  out  and  the  plaintiff  expected  him  to 
do  so;  that  what  was  said  as  to  what  should 
be  written  In  was  said  by  Moody;  and  that 
it  was  that  he  had  no  claim  on  anything  but 
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one  upright  piano;  and  that,  whUe  It  was 
not  said  In  explicit  words  that  Moody  might 
write  in  the  words  "one  upright  piano,"  the 
plalntur  expected  him  to  write  in  words  to 
make  the  mortgage  cover  a  piano,  and  noth- 
ing else;  and,  further,  that  the  amount  then 
due  Moody  was  about  $35,  according  to  cer- 
tain receipts.  When,  as  in  the  present  in- 
stance. It  1b  tor  a  Jury  to  determine,  first, 
whether  an  instrument  upon  which  the  rights 
of  the  parties  depend  was  In  fact  executed 
and  delivered  in  blank,  with  the  understand- 
ing and  intention  that  the  blanks  should  be 
filled  up  by  the  party  to  whom  it  was  so 
delivered,  and,  further,  whether  that  party 
has  so  exceeded  the  authority  impliedly  giv- 
en him  to  fill  out  the  blank  as  to  render  the 
Instrument  void  as  against  its  maker,  the 
situation  of  the  parties  and  all  that  was 
said  at  the  time  when  the  implied  authority 
was  given  are  relevant  and  competent  Fur- 
thermore, it  is  competent  for  one  who  holds 
or  claims  under  a  document  so  made  and  de- 
livered to  contend  that  one  who  has  Intrusted 
a  blank  document  bearing  his  signature  to 
another  person,  with  the  expectation  that  the 
latter  will  fill  the  blanks,  is  estopped  from 
repudiating  the  insertion  in  the  blanks  of 
anything  which  the  signer  of  the  instrument 
should  have  expected  would  be  inserted  ei- 
ther by  reason  of  the  transaction  of  which 
the  Instrument  was  a  step,  or  of  the  usual 
course  of  business  with  reference  to  such 
instruments.  White  v.  Duggan,  140  Mass. 
18,  2  N.  E.  110.  While  the  expectation  of 
the  grantor  In  a  mortgage  cannot  be  given 
in  evidence  to  affect  the  construction  of  the 
language  of  the  document,  it  may  well  be  a 
material  element  in  determining  whether  a 
fraud  has  been  practiced  upon  the  maker  of 
a  mortgage  delivered  in  blank  by  the  filling 
of  the  blanks,  and  also  In  determining  the 
further  question  whether  the  maker  of  such 
a  mortgage  is  estopped  from  asserting  that 
the  blanks  were  Improperly  filled.  Bo  far 
as  the  bill  of  exceptions  enables  us  to  under- 
stand the  issues  which  were  pending  before 
the  Jury,  we  think  that.  In  the  attitude  which 
the  trial  had  then  assumed,  the  evidence  giv- 
en under  the  defendant's  exception  was  com- 
petent in  some  aspect  of  the  case.  Exceptions 
overruled. 


(172  Moss.  53S) 

DALEY  V.  PEOPLE'S  BUILDING,  LOAN  & 

SAVINGS  ASS'N. 

(Supreme    Judicial    Court    of    Massachusetts. 

Bristol.     Feb.  28,  1899.) 

RSVIBW— RCUSOB    OR    EVIDBKCB— BdILDIXO    AMD 

Loan  AssociATioy— Covbxants  of  Stock 

CbRTIFICATB  —  COMSTRCCTIOS. 

1.  Where  a  series  of  questions  put  and  ex- 
cluded clearly  show  what  the  party  intends  to 

Srove  thereby,  no  formal  tender  of  proof  need 
e  made,  to  secnie  a  review  on  exceptions  to  the 
rulings. 

2.  The  covenants  of  a  certificate  of  stock  in 
a  building  and  loan  BBBOciation  are  subject  to 
the   statute   nnder   which    it    is    incorporated. 


though  there  is  no  express  stlpnlados  to  thst 
effect. 

3.  The  Bams  promised  to  l>e  paid  in  a  certifi- 
cate of  stock  in  a  building  and  loan  association 
were  expressly  made  payable  in  the  manner  and 
on  the  conditions  set  forth  in  its  articles  and 
by-laws,  and  on  the  conditions  printed  on  its 
back.  The  statute  nnder  which  the  association 
was  incorporated  (Laws  N.  Y.  1851,  c.  122,  f 
1)  declared  that  Its  final  purpose  was  to  ac- 
cumulate funds,  to  be  returned  to  its  memt>en, 
who  did  not  obtain  advances,  when  its  fnnda 
should  amount  to  a  certain  sum  per  eliaie.  to 
be  specified  in  its  articles.  Article  17  proridea 
that  whenever  the  dues  paid  and  dividends  de- 
clared should  equal  the  par  valne  of  the  shates 
held  by  any  shareholder,  said  sliares  of  stock 
should  be  canceled,  and  the  shareholder  should 
be  entitled  to  receive  the  par  valne  of  the  shates 
named,  and  no  more.  'Held,  that  the  covenant 
contained  in  the  certificate  to  pay  $100  a  share, 
five  years  from  date,  bound  the  association  only 
to  the  extent  of  the  funds  accomnlated  and 
available  by  Its  articles  for  the  cancellatioa  of 
unredeemea  shares. 

Exceptions  from  superior  court,  Bristol 
county;   John  Hopkins,  Judge. 

Action  by  Michael  B.  Daley  against  the 
People's  Building,  Loan  &  Savings  Associa- 
tion. There  was  a  verdict  for  plaintUf,  and 
defendant  brings  excepttons.  Exceptions  sus- 
tained, 

J.  W.  &  a  B.  Oummlngs,  for  plalntlll.  C. 
M.  EUiott  and  H.  L.  FhllUps,  for  defendant 

HOLMES,  J.  This  is  an  action  upon  a  cove- 
nant to  pay  $100  a  share,  five  years  from 
date,  contained  In  a  certificate  that  the  plain- 
tiff is  a  shareholder  in  the  defendant  corpo- 
ration. At  the  trial  the  defendant  offered 
evidence  that  there  were  withdrawals  of  oth- 
er members  on  file,  that  the  corporation  had 
suffered  losses  since  the  certificate  was  is- 
sued, and  that  the  directors  had  taken  steps 
to  reduce  the  assets;  the  object  being,  of 
course,  to  show  that  the  corporation  had  not 
funds  applicable  to  the  payment  of  the  al- 
leged debt.  The  evidence  was  rejected.  The 
defendant  also  moved  for  a  nonsuit  on  the 
ground  that  by  the  conditions  of  the  contract 
any  action  brought  by  a  shareholder  was  re- 
quired to  be  brought  in  the  county  of  Ontario, 
in  the  state  of  New  York.  This  was  refused. 
The  plaintiff  had  a  verdict,  and  the  case  is 
here  on  exceptions. 

As  we  understand  that  a  decision  upon  the 
first  point  mentioned  is  likely  to  dispose  of 
the  case,  we  shall  confine  ourselves  to  that 
and  shall  not  decide  the  second,  althougli,  if 
we  were  prepared  to  assent  to  the  defend- 
ant's contention  without  further  considera- 
tion. It  would  be  logical  to  dismiss  the  plain- 
tiff to  New  York.  Compare  Nute  v.  Insur- 
ance Oo.,  6  Gray,  174-184,  with  Greve  v.  In- 
surance Co.,  81  Hnn,  28,  30  N.  Y.  Snpp.  068. 

With  regard  to  the  evidence  offered,  the 
plaintiff  takes  the  preliminary  objection  that 
it  does  not  appear  what  the  defendant  ex- 
pected to  prove.  Shinners  v.  Proprietors,  154 
Mass.  168,  168,  28  N.  E.  10.  Bnt  the  rule  re- 
ferred to  is  a  rule  of  substance,  not  of  form. 
There  must  be  reasonable  ground  to  beUeve 
that  the  excepthig  party  has  been  harmed  by 
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tUe  exclusion  of  a  qnestlon,  but  there  need 
not  be  a  formal  tender  of  proof.  In  tbis  case 
the  series  of  questions  put  and  excluded 
showed  the  defendant's  purpose  and  expecta- 
tion so  clearly  that  It  would  be  unjust  not  to 
deal  with  the  offer  of  evidence  on  its  merits. 

On  the  merits  the  plaintiff's  position  is  that 
be  has  an  absolute  covenant,  and  that  that  is 
the  end  of  the  matter.  But  we  are  of  opin- 
ion that  the  case  cannot  be  disposed  of  so 
simply.  By  the  express  words  of  the  certifi- 
cate, the  sums  promised  are  "payable  in  the 
manner  and  upon  the  conditions  set  forth  In 
the  articles  of  association  and  by-laws  and 
terms  and  conditions  printed  on  the  back  of 
this  certificate."  By  the  law,  and  without 
express  words,  the  contract  is  subject  to  the 
statute  under  which  the  defendant  is  incorpo- 
rated, and  will  be  construed  with  reference 
to  it  Hutchlns  T.  Mining  Co.,  4  Allen,  580, 
682;  1  Thomp.  Corp.  {{  1136,  1137.  The  ex- 
ceptions state  that  this  statute  was  put  in 
evidence,  and  we  assume  that  it  was  Intend- 
ed that  we  should  refer  to  it 

Upon  looking  at  the  statute  (Laws  N.  T. 
1851,  c.  122,  S  1).  we  find  that  the  final  pur- 
pose of  such  association  is  stated  to  be  that 
"of  accumulating  a  fund  to  be  returned  to 
Its  members,  who  do  not  obtain  advances  as 
above,  mentioned,  when  the  funds  of  such  as- 
sociation shall  amount  to  a  certain  sum  per 
share,  to  I5e  specified  in  the  articles  of  asso- 
ciation." See,  also,  Id.  |  7.  The  seventeenth 
article  of  association  provides  that  "when- 
ever the  dues  paid  and  dividends  declared 
shall  equal  the  par  value  of  the  shares  held 
by  any  shareholder,  said  shares  of  stock  shall 
be  canceled,"  and  the  shareholder  "shall  be 
entitled  to  receive  •  •  •  the  par  value 
of  the  shares  named  •  •  •  and  no 
more."  The  sum  specified  in  the  covenant  is 
the  par  value  of  the  shares,  and,  considering 
that  the  covenant  is  made  with  a  shareholder, 
we  think  It  tolerably  plain  that  it  must  be 
read  as  subject  to  the  implication  of  the  stat- 
ute and  the  articles,  and  must  be  taken  as 
binding  the  corporation  only  to  the  extent  of 
the  funds  accumulated  and  available  by  the 
articles  for  the  cancellation  of  unredeemed 
shares. 

The  Interpretation  which  we  adopt  would 
have  strong  reasons  In  Its  favor,  even  if  we 
did  not  have  the  words  of  the  act  before  us, 
—perhaps,  in  view  of  the  nature  of  the  cor- 
poration (Brett  T.  Society  [1894]  1  Q.  B.  367, 
370),  even  stronger  reasons  than  those  which 
Induce  courts  generally  to  limit  a  guaranty 
of  dividends  by  a  corporation  to  profits  (Field 
V.  Manufacturing  0>.,  162  Mass.  388,  393, 
38  N.  R  1126,  and  cases  cited).  And  the 
ground  for  the  last-mentioned  decisions  ex- 
tends further  than  the  mere  use  of  the  word 
"dividends,"  which  has  not  prevented  an  un- 
dertaking specially  authorized  by  statute  be- 
ing construed  as  absolute.  Williams  v.  Park- 
er, 136  Mass.  204.  But  in  the  case  at  bar,  to 
quote  the  language  of  a  decision  of  the  su- 
preme court  of  New  York  upon  the  point 


which  we  are  considering,  and  with  regard 
to  the  same  corix>ration,  "the  authority  to 
Issue  a  certificate  with  a  fixed  period  of  ma- 
turity is  not  expressly  given,  either  by  the 
statute,  or  by  the  articles  of  association  or 
by-laws  of  the  association.  We  are  of  the 
opinion  that  the  defendant  did  not  possess 
the  power  or  authority  to  issue  a  certificate 
specifying  a  fixed  maturity  period,  and  chat 
the  clause  in  the  certificate  in  question 
should  be  construed  as  an  estimated  period 
of  maturity."  O'Malley  v.  Association,  92 
Hun,  572,  677,  86  N.  T.  Supp.  1016.  See 
Engelhardt  v.  Association,  148  N.  T.  281,  42 
N.  E.  710;  Heinbokel  v.  Association,  58  Minn. 
340,  59  N.  W.  1050;  Association  v.  Kerr  (Tex. 
Sup.)  13  S.  W.  1020. 

The  view  which  we  take  makes  it  unneces- 
sary to  consider  whether  the  plaintiff  was  af- 
fected by  the  later  changes  In  the  articles  of 
association  and  by-laws. 

Exceptions  sustained. 


(in 


EOT) 


OBR  V.  FULLBB  et  aL 
(Supreme    Judicial    Court    of    Massachusetts. 

Suffolk.  March  2,  1899.) 
Mbchahigs'  Libnb— Land  Svatscrt  To — IiiooidFLBT- 

EU  CONTKACT — AUOONT  OP   RSCOVBKT. 

1.  When  work  is  done  and  materials  furnish- 
ed to  erect  a  building  for  the  owner  of  a  whole 
tract  Of  land,  which  has  no  visible  divisions,  it 
warrants  a  finding  that  the  whole  tract  is  one 
lot,  and  that  there  is  a  lien  on  the  whole  for  the 
sum  due,  under  Pub.  St.  c.  191,  {  1,  providing 
for/  a  lien  on  the  "lot  of  land'  on  which  the 
bniiding  is  situate,  and  for  which  labor  and  ma- 
terial are  furnished. 

2.  Under  Pnb.  St  c  191,  t  23,  in  relation  to 
mechanics'  liens,  giving  a  contractor  who  has, 
without  default,  been  nrevented  from  complet- 
ing .his  contract  to  buud,  compensation  for  as 
much  as  tie  lias  done,  in  proportion  to  the  price 
stipulated  for  the  whole,  it  is  error  to  give  a 
lien  for  the  fair  value  of  work  and  materials, 
exceeding  the  contract  price  less  the  work  not 
done. 

Exceptions  from  superior  court,  Suffolk 
county;  Henry  E.  Bral^,  Judge. 

Petition  by  one  Orr  against  one  Fuller  and 
others  for  the  establishment  of  a  mechanic's 
lien.  There  was  a  judgment  for  petitioner, 
and  respondents  bring  exceptions.  Excep- 
tions sustained. 

Brandeis,  Dunbar  &  Mutter,  for  petitioner. 
Francis  Burke,  for  respondents. 

HOLMES,  J.  The  facts  that  the  work 
was  done  and  the  materials  were  furnished 
under  one  contract  with  the  owner  of  the 
whole  tract,  coupled  with  the  absence  of 
any  visible  divisions,  warranted  a  finding, 
if  not  a  ruling,  that  the  whole  tract  was  one 
lot,  and  that  there  was  a  Hen  upon  the 
whole  of  it  for  the  whole  sum  due,  un- 
der Pub.  St  c.  191,  S  1.  Batehelder  v.  Rand, 
117  Mass.  176.  See,  also,  Lincoln  v.  Com., 
164  Mass.  868,  379,  41  N.  E.  489;  WeUington 
V.  Bailroad  Co.,  164  Mass.  880,  381,  41  N.  B. 
C52. 
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The  contract  was  broken  by  the  owner  of 
the  land,  and  the  jury  on  that  ground  were 
allowed  to  find  the  fair  value  of  the  work 
and  materials,  even  though  It  should  exceed 
the  contract  price  less  the  work  not  d(me, 
as  they  found  that  it  did.  We  are  of  opinion 
that  this  was  contrary  to  Pub.  St  c.  191,  S 
23,  which  gives  the  plaintiff  In  a  case  like 
this  "reasonable  compensation  for  as  much 
as  he  has  performed.  In  proportion  to  the 
l;)rlce  stipulated  for  the  whole."  Hale  ▼. 
Johnson,  6  Kan.  137.  The  question  Is  not 
what  personal  remedy  he  might  have  against 
the  other  jwrty  to  the  contract,  but  to  what 
extent  It  Is  proper  to  charge  the  land  with 
a  Hen  when  It  may  have  gone  Into  the  hands 
of  strangers.  Of  course,  It  would  be  possible 
to  say  that  they  must  take  notice  of  all  possi- 
ble consequences  of  the  contract,  but  it  seems 
more  reasonable  to  fix  the  limit  and  the  pro- 
portion from  the  only  measure  of  which 
they  can  have  notice,— the  contract  price. 
For  that  reason,  no  doubt,  tLe  statute  has  es- 
tablished a  general  rule. 

The  result  Is  that  the  exceptions  must  be 
sustained,  but  the  petitioner  may  be  able 
to  avoid  a  new  trial  by  consenting  to  the 
reduction.    Exceptions  sustained. 


(158  N.  T.  m) 

PALMER  ▼.  LARCHMONT  ELECTRIC  CO. 

(Court  of  Appeals  of  New  York.     Feb.  28, 
1899.) 

EI.BCTRIO  LiQHTS — ErEOTIOH  OF  POLBS  IN  BtR^BTS 

— Additional  BsRviTnoB— Discretion  of 
Town  Board— Public  Policy. 

1.  The  erection  of  electric  light  poles  In  a 
highway  for  the  purpose  of  liKbting  such  high- 
way is  one  of  the  burdens  incident  to  the  use 
for  which  it  was  taken  as  a  highway,  whether 
It  is  within  incorporated  city  or  village  or  not. 

2.  Under  Transportation  Corporations  Law, 
{)  60,  61,  authorizing  the  incorporation  of  com- 
panies for  lighting  streets  in  cities,  towns,  and 
villages,  and  providing  that  they  may  erect 
poles  and  wires  on  such  streets  "with  the  con- 
sent of  the  municipal  authorities  thereof,  and 
in  such  manner  and  under  such  reasonable  reg- 
ulations as  they  may  prescribe,  the  necessity 
for  a  light  in  a  highway  within  an  unincorpo- 
rated town  is  to  be  determined  by  the  town 
board,  and  not  by  the  court  in  ejectment  by 
an  abutting  owner  against  the  company. 

3.  Transportation  Corporations  Law,  §§  60, 
61,  authorizing  cities,  villages,  and  towns  to 
grant  to  electric  light  companies  the  right  to 
erect  poles  and  wires  in  the  streets,  in  sach 
manner  as  the  municipal  authorities  may  de- 
termine, for  the  purpose  of  lighting  such 
streets,  and  furnishing  heat,  light,  and  power 
to  public  and  private  buildings,  is  not  against 
public  policy,  since  all  abutting  owners  share 
in  the  benefits  of  the  improvement  which  im- 
poses the  burden  on  the  streets. 

Martin  and  Vann,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appellate  divis- 
ion. Second  department 

Action  In  ejectment  by  William  D.  Palmer 
against  the  Larchmont  Electric  Company. 
From  a  judgment  of  the  appelhite  division  af- 
firming a  judgment  for  plaintiff  (30  N.  Y.  Supp. 
522),  defendant  appeals.    Reversed. 


Wm.  Sam.  Johnson,  tor  appellant  wniiam 
Porter  Allen,  for  respondent 

HAIGHT,  J.  This  Is  an  acdon  In  ejectment 
to  compel  the  defendant  to  remove  its  poles 
and  wires  from  Palmer  avenue.  In  front  of 
the  plaintiff's  premises.  The  plaintiff  is  the 
owner  of  lands  at  the  comer  of  Palmer  and 
Rushmore  avenues.  In  the  town  of  Mamaro- 
neck,  Westchester  county,  and  his  fee  ex- 
tends to  the  center  of  the  highways,  subject  to 
the  easements  of  the  public  therein.  The  de- 
fendant is  an  electric  corporation,  organized 
under  the  transportation  corporations  law  of 
this  state,  having  for  its  objects  the  mann- 
facture  and  use  of  electricity,  for  producing 
light  heat,  or  power,  and  in  lighting  streets, 
avenues,  public  parks  and  places,  and  public 
and  private  buildings  of  cities,  vtllagea,  and 
towns  within  this  state.  On  the  14tta  day  of 
March,  1891,  it  obtained  a  grant  from  the 
town  board  of  the  town  of  Mamaroneck, 
giving  It  the  right  to  construct  and  main- 
tain suitable  lines  of  wire  for  the  purpose 
of  ccAducting  electricity  to  such  points  with- 
in tbe  corporate  limits  of  the  town  as  may 
seem  fit  to  the  company,  subject  however, 
to  certain  rules  and  restrictions  speciflcally 
mentioned,  among  which  were  the  require- 
ments that  tbe  wires  should  be  Insulated, 
condncted  upon  poles  of  a  specified  stee  and 
imiformlty,  made  straight  and  attractive  in  bi»- 
pearance,  on  which  wires  should  be  strung 
not  less  than  18  feet  from  the  ground.  Tbe 
grant  contained  the  further  condition  that  the 
company  shall  furnish  to  the  town  $100  worth 
of  light  free  of  charge,  each  and  every  year, 
and  for  every  $1,000  worth  of  light  bought  by 
the  town  from  the  company  an  additional 
$100  worth  of  free  light  shall  be  furnished, 
the  lights  to  be  placed  In  such  locations  as 
shall  be  designated  by  the  town  board.  Pur- 
suant to  this  grant  the  town  contracted  for 
certain  lights  at  the  rate  of  $22.50  per  l\gb.t 
per  year;  and  thereupon,  pursuant  to  the 
grant  and  contract  the  defendant  constructed 
Its  line  of  wire  through  Rushmore  and  Palmer 
avenues,  locating  a  light  on  the  corner  of 
those  avenues  In  front  of  plaintlfTs  premises, 
and  erected  on  Palmer  avenue,  in  front  of 
his  premises,  two  poles,  on  which  the  wires 
were  strung,  and  which  the  evidence  shows 
were  necessary  to  enable  the  company  to  per- 
form its  contract  with  the  town.  This  action 
was  prosecuted  to  recover  the  possession  of 
the  lands  occupied  by  these  poles,  and  for 
damages. 

The  care,  management  and  control  of  the 
public  ways  devolve  upon  the  local  municipal 
government  in  which  they  are  k>cated;  and  it 
Is  the  duty  of  the  local  government  to  main- 
tain them  in  such  condition  that  the  public, 
by  the  exercise  of  due  care,  may  pass  over 
them  In  safety.  In  the  darkness  of  the  night 
In  crowded  thoroughfares,  light  is  an  Import- 
ant aid,  largely  tending  to  promote  the  con- 
venience, as  well  as  the  safety,  of  the  travel- 
ing public.    It  Is  not  only  one  of  the  uses  to 
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■which  the  public  ways  may  be  devoted,  but. 
In  the  case  of  crowded  thoroughfares,  a  duty 
deyolves  upon  the  municipality  of  supplying  it. 
In  such  cases  It  Is  one  of  the  burdens  upon 
the  fee  which  must  be  borne  as  an  incident  to 
the  public  right  of  traveling  over  the  way, 
and  is  deemed  one  of  the  uses  for  which  the 
land  was  taken  as  a  public  highway.  John- 
son y.  Electric  Co.,  54  Hun,  469,  7  N.  Y.  Supp. 
716;  Consumers'  Gas  &  K.  L.  Co.  v.  Congress 
Spring  Co.,  61  Hun,  133,  15  N.  Y.  Supp.  624; 
Wltcher  v.  Waterworks  Co.,  66  Hun,  619,  20 
N.  Y.  Supp.  560,  affirmed  142  N.  Y.  626,  37 
N.  E.  566;  Hequemtwurg  v.  City  of  Dunkirk, 
49  Hun,  550,  2  N.  Y.  Supp.  447;  Sun  Print- 
ing &  Pub.  Asa'n  t.  City  of  New  York,  152  N. 
Y.  257.  265,  46  N.  E.  490;  Van  Brunt  v.  Town 
of  Platbush,  128  N.  Y.  50,  56,  27  N.  E.  973. 

As  we  understand  the  opinion  of  the  learned 
court  below,  Its  views  are  in  accord  with  our 
own  as  applied  to  public  highways  in  cities 
and  incorporated  villages;  but  It  reached  the 
conclusion  that  the  rule  was  different  with  ref- 
erence to  country  highways,  and  that  the  den- 
sity of  population  ought  not  to  be  made  the 
test  in  determining  the  line  in  respect  to  ease- 
ments which  separate  the  urban  from  the 
rural  districts.  6  App.  Dlv.  12,  39  N.  Y.  Supp. 
522.  That  court  was  also  of  the  opinion 
that  this  case  was  controlled  by  the  case  of 
Bete  V.  Telegraph  Co.,  143  N.  Y.  133,  38  N.  E. 
202.  Our  views  are  somewhat  different.  We 
think  the  Eels  Case  is  clearly  distinguishable 
from  that  under  consideration.  In  that  case 
ejectment  was  brought  to  remove  the  poles  of 
a  telegraph  and  telephone  company  which 
were  not  used  in  any  sense  for  a  street  pur- 
pose. It  is  urged  that  the  wires  might  be 
used  for  the  purpose  of  notifying  the  fire  de- 
partment of  a  municipality  of  the  breaking  out 
of  a  fire.  Undoubtedly,  and  so  far  as  they  are 
used  for  that  purpose,  it  clearly  would  be  for 
a  municipal  purpose;  but  there  is  a  broad  dis- 
tinction between  a  municipal  purpose  and  a 
street  purpose.  The  primary  object  of  high- 
ways Js  for  the  public  travel  by  persons  and 
animals,  and  by  carriages  or  vehicles  used  tor 
the  transportation  of  persons  and  goods,  oth- 
er than  by  railroads.  Sewers  drain  the  sur- 
face water  from  the  highways,  and  thus  re- 
lieve them  from  impairment  and  destruction. 
In  this  respect  sewers  are  for  a  street  pur- 
pose. In  addition,  they  may  drain  also  the 
abutting  property  and  houses,  and  thus  tend 
to  promote  the  public  health.  In  this  respect 
they  are  for  a  municipal  purpose.  Water 
supplied  by  mains  through  the  highways  may 
be  used  for  cleansing  and  sprinkling  the 
streets.  In  this  respect  it  is  for  a  street  pur- 
pose. It  may  be  used  by  the  abutting  owners 
for  cleansing  and  for  domestic  purposes,  and 
Is  also  used  for  the  extinguishment  of  flres. 
In  this  respect  it  is  for  a  municipal  purpose. 
Light  Is,  as  we  have  seen,  an  aid  to  the  pub- 
lic in  the  nighttime  in  traveling  upon  the 
highway.  It  is  therefore  used  for  a  street 
purpose.  All  of  the  street  purposes  which 
we  have  referred  to  are  clearly  Incident  to 


the  highway,  and  are  deemed  within  the 
grant  of  lands  for  highway  purposes  when- 
ever the  necessity  for  these  uses  arises.  Not 
so  with  telegraph  and  telephone  wires.  They 
In  no  way  preserve  or  Improve  the  streets,  or 
aid  the  public  In  traveling  over  them. 

We  are  thus  brought  to  a  consideration  of 
the  difference  between  urban  and  rural 
streets.  That  there  Is  a  distinction  between 
such  streets  has  long  been  recognized  by  the 
authorities;  but  a  careful  examination  of  the 
cases  discloses  the  fact  that  the  distinction 
arises  out  of  the  necessary  requirements  of 
the  public  lb  the  use  made  of  them.  Dillon, 
In  his  work  upon  Municipal  Corporations 
(volume  2,  §  688),  says:  "In  the  author's 
Judgment,  the  uses  to  which  streets  in  towns 
and  cities  may  legitimately  be  put  are  great- 
er and  more  numerous  than  with  respect  to 
ordinary  roads  or  highways  in  the  coun- 
try. With  reference  to  these,  all  the  public 
requires  Is  the  easement  of  passage  and  its 
incidents;  •  •  *  but,  with  respect  to 
streets  in  populous  places,  the  public  con- 
venience requires  more  than  a  mere  road  to 
pass  over  and  upon  them.  They  may  need 
to  be  graded  and  brought  to  a  level,  and 
therefore  the  public  or  municipal  authorities 
may  not  only  change  the  surface,  but  cut 
down  trees,  dig  up  the  earth,  and  may  use  it 
in  improving  the  street  or  elsewhere,  and 
may  make  culverts,  drains,  and  sewers  upon 
or  under  the  surface."  This  same  distinc- 
tion was  made  in  Gaslight  Co.  v.  Calkins,  62 
N.  Y.  386,  In  which  it  was  held  that  a  gas- 
light company  could  not  lay  its  pipes  In  a 
country  highway  without  compensation  to 
the  owner  of  the  abutting  land,  where  its 
pipes  were  not  used  for  the  lighting  of  the 
highway  through  which  the  company  sought 
to  lay  its  pipes.  But  the  owner  of  the  fee 
in  a  country  highway,  taken,  opened,  and 
dedicated  for  a  public  use,  is  entitled  to  no 
further  compensation  after  the  territory  has 
become  thickly  settied  and  the  highway  has 
become  a  street  of  an  incorporated  city. 
This  was  recognized  In  the  Eels  Case,  and  It 
Is  therefore  apparent  that,  at  the  time  the 
land  was  taken  for  a  highway,  it  was  im- 
pliedly dedicated  to  the  uses  which  the  pub- 
lic might  In  the  future  require.  Light  may 
not  be  necessary  In  an  ordinary  country  high- 
way, and  yet  there  may  be  country  roads  in 
which  the  travel  is  so  great  as  to  make  light 
a  necessity  in  order  to  avoid  coUlsions  and 
injuries  in  the  nighttime.  The  Inhabitants 
of  our  large  cities  are  in  a  measure  supplied 
with"  food  and  other  necessaries  of  life  from 
the  surrounding  country.  Scarcely  a  city 
can  be  named  in  which  there  will  not  be 
found  one  or  more  great  public  highways 
leading  Into  the  country,  which,  day  and 
night,  are  thronged  with  teams  transporting 
the  produce  of  the  farm  to  the  markets  of 
the  city.  Towns,  in  some  instances,  have 
recognized  the  public  necessity,  and  have 
caused  some  of  these  thoroughfares  to  be 
lighted.    In   many  of  our  towns  there  are 


Digitized  by 


Google 


1094 


52  NORTHEASTERN  REPORTEa 


(x.r. 


villages  of  considerable  size  remaining  unin- 
corporated, In  which  lights  in  the  street 
would  be  of  great  convenience,  and  material- 
ly add  to  the  safety  of  the  public.  May  not 
towns  properly  supply  these  streets  and 
thronged  highways  with  light?  If  they  may, 
they  may  properly  contract  with  others  to 
supply  the  light.  The  court  below  appears 
to  have  feared  trouble  with  reference  to  the 
determination  of  the  question  of  the  neces- 
sity for  light  by  the  courts,  and  thought  that 
each  case  would  have  to  be  determined  on 
its  own  facts,  and  that  the  decision  in  each 
would  vary  with  the  varying  minds  and 
judgments  of  the  courts  and  petit  Jurors; 
but  we  apprehend  no  difficulty  in  this  regard. 
We  think  that  question  should  be  left  to 
the  determination  of  the  parties  specified  by 
the  statute.  Indeed,  it  appears  to  us  that 
the  question  under  discussion  is  entirely  con- 
trolled by  the  statute.  The  statute  not  only 
authorizes  the  Incorporation  of  companies  for 
supplying  gas  for  the  lighting  of  streets  In 
cities,  towns,  and  villages,  but  It  also  au- 
thorizes the  incorporation  of  companies  for. 
the  manufacturing  and  supplying  of  elec- 
tricity for  lighting  streets,  avenues,  public 
parks,  and  places  in  cities,  villages,  and 
towns.  It  then  provides  that  such  corpora- 
tions using  electricity  for  light,  heat,  or  power 
may  carry  on  the  business  of  lighting  "by 
electricity  or  using  it  for  heat  or  power  In 
cities,  towns  and  villages  within  this  state, 
and  the  streets,  avenues,  public  parks  and 
places  thereof,  and  public  and  private  build- 
ings therein;  and  for  the  purposes  of  such 
business  to  generate  and  supply  electricity, 
•  •  •  and  to  lay,  erect  and  construct 
suitable  wires  or  other  conductors,  with  the 
necessary  poles,  pipes  or  other  fixtures  In, 
on,  over  and  under  the  streets,  avenues,  pub- 
lic parks  and  places  of  such  cities,  towns  or 
villages,  for  conducting  and  distributing  elec- 
tricity, with  the  consent  of  the  municipal 
authorities  thereof,  and  in  such  manner  and 
under  such  reasonable  regulations,  as  they 
may  prescribe."  Transportation  Corpora- 
tions Law,  §S  60,  61.  The  town  law  provides 
that  a  town  is  a  municipal  corporation,  com- 
prising the  inhabitants  within  its  boundaries. 
Section  2. 

It  will  be  observed  that  no  distinction  Is 
made  by  the  statute  between  cities,  towns, 
and  villages;  that  a  corporation  organized 
under  the  provisions  of  the  act  may,  with 
the  consent  of  the  municipal  authorities,  un- 
der such  reasonable  regulations  as  they  may 
prescribe,  construct  suitable  wires  or  other 
conductors  with  the  necessary  poles,  pipes, 
or  other  fixtures  In,  on,  over,  and  under  the 
streets,  etc.,  of  the  town,  as  well  as  that  of 
the  city  or  an  incorporated  village.  Who  can 
better  determine  the  necessity  for  light  In  a 
highway  than  the  Inhabitants  of  the  town 
through  which  it  runs?  Shall  the  courts  as- 
sume the  prerogative  of  saying  that  a  town 
shall  or  shall  not  have  light,  when  the  stat- 
ute provides   that  its  municipal  authorities 


shall  determine  the  question?  No  citizen  of 
the  town  is  here  complaining  with  reference 
to  the  action  of  the  municipal  authorities  of 
the  town  of  Mamaroneck  in  contracting  with 
the  defendant  for  light.  If  these  town  offi- 
cers have  exceeded  their  authority,  and  wast- 
ed the  public  moneys,  the  courts  are  open  to 
correct  the  abuse  and  prevent  the  waste  in 
a  suit  by  a  taxpayer;  but  no  such  person  is 
here  complaining  of  the  action  of  the  town 
authorities.  The  plalntlfF  Is  not  complaining 
of  the  contract  or  of  the  supplying  of  his 
premises  with  light  He  Is  seeking  compen- 
sation for  the  ground  occupied  by  the  poles 
of  the  company  In  the  highway  In  front  of 
bis  premises.  The  antboritles  of  his  town 
having  determined  the  necessity  for  the 
lights,  and  contracted  with  the  defendant  to 
furnish  it,  and  the  light  being  for  a  street 
purpose,  we  think  no  burden  Is  placed  upon 
the  fee  that  was  not  within  the  Implied  con- 
templation of  the  parties  at  the  time  the 
land  was  taken  and  dedicated  to  highway 
purposes. 

Our  conclusion  is  supported  by  authority. 
In  the  case  of  Van  Brunt  ▼.  Town  of  Flat- 
bush,  128  N.  Y.  50,  27  N.  E.  973,  Eart.  J.,  re- 
fers to  the  question  we  have  had  under  con- 
sideration In  discussing  the  right  to  construct 
a  sewer  In  the  town  of  Flatlands.  He  says: 
"If  the  legislature  had  authorized  a  system 
ot  sewerage  in  the  town  ol  Flatlands,  for  the 
convenience,  health,  and  welfare  of  the  In- 
habitants of  that  town,  and  this  sewer  had 
been  projected  with  lateral  sewers,  with  the 
privilege  of  the  owners  of  adjacent  lots  to 
connect  their  lots  therewith,  then  we  are  in- 
clined to  believe,  for  reasons  we  need  not 
now  state,  that  the  character  of  the  avenue 
and  of  the  locality  was  such,  and  the  iwpula- 
tion  is  such,  that  the  sewer  could  be  built  in 
the  avenue  without  the  consent  of  the  fee 
owners,  and  without  compensation  to  them." 
In  the  case  under  consideration,  as  we  have 
seen,  the  legislature  has  authorized  the  munic- 
ipal authorities  of  the  town  to  contract  for  the 
providing  of  light  for  street  purposes.  Again, 
in  the  case  of  Wltcher  t.  Waterworks  Co.,  06 
Hun,  619,  20  N.  T.  Supp.  660,  an  action  vras 
brought  by  an  abutting  owner  to  recover  the 
possession  of  lands  In  a  public  highway,  oc- 
cupied by  the  defendant  with  water  pipes  and 
a  hydrant.  The  village  of  Holland  was  unin- 
corporated. A  water  pipe  had  been  laid 
through  the  highway,  and  hydrants  had  been 
established,  from  wliich  the  water  might  be 
taken  for  street  purposes.  It  was  held  in  the 
general  term  inat  there  was  a  public  neces- 
sity for  the  water,  and  that,  it  being  for  street 
purposes,  the  plaintiff  was  not  entitled  to  re- 
cover, and  that  conclusion  was  affirmed  In  this 
court  142  N.  Y,  626,  37  N.  E.  565.  And  In 
the  case  of  People  v.  Deehan,  158  N.  Y.  528, 
47  N.  E.  787,  we  held  that  a  grant  by  the  au- 
thorities of  a  town  to  a  gaslight  company  to 
lay  conductors  for  conducting  gas  through  the 
public  highways  of  the  town  was  valid. 

There  is  no  question  of  public  policy  that  la 
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adwse  to  our  contention.  It  may  be  that  tbe 
OTraers  of  the  fee  in  highways  sboold  not  be 
burdened  with  sewers,  conductors,  or  wires  in 
which  they  have  no  interest  or  right  to  use, 
but  which  are  intended  for  the  use  of  other 
localities;  but  sewers,  conductors,  and  light- 
ing wires  intended  for  the  use,  benefit,  and 
Unprovement  of  the  highway  through  which 
they  pass,  and  of  the  abutting  owners  there- 
on, which  promote  the  comfort  and  safety  of 
the  traTeling  public,  stand  upon  a  different 
footing,  and  are  no  burden  upon  tbe  fee  not 
Intended  by  the  grant  for  highway  purposes. 
It  may  be  that  some  pr^udice  exists  against 
wires  strung  on  unsightly  poles;  but  the  stat- 
ute  empowers  the  citizens  of  the  locality, 
through  their  duly-constituted  authorities,  to 
determine  the  manner  and  the  regulations  in 
and  under  which  the  wires  should  be  con- 
structed. They  may -specify,  as  was  done  in 
this  case,  the  character  of  poles  that  shall  be 
used,  or  they  may  require  that  the  wires  shall 
be  placed  in  conduits  under  ground.  The 
whole  matter  is  left  to  their  Judgment  and  dis- 
cretion. If  the  people  of  a  town  want  light 
In  theh:  highways,  and  are  willing  to  pay  for 
It,  mo  reason  is  apparent,  founded  upon  public 
policy,  morals,  or  law,  why  the  courts  should 
biterfere  to  prevent  it.  If  the  highway  Im 
but  a  country  road,  lightly  traveled,  and  no 
necessity  exists  for  light,  then  a  taxpayer  has 
a  right  to  object;  but,  until  such  objection  Is 
made,  we  think  it  may  fairly  be  assumed  that 
tbe  necessity  for  the  light  exists.  The  stat- 
ute has  given  to  the  authorities  of  a  town  tbe 
power  to  determine  whether  they  will  have 
light.  The  question  of  necessity  must,  in  the 
fliBt  instance,  be  determined  by  such  author- 
ities, and  in  this  case  no  person  is  in  court 
seeking  to  review  the  determination  made  by 
tbe  authorities  of  the  tofvn  of  Mamaroneck  in 
contracting  with  the  defendant.  The  Judg- 
ment should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event  All 
concur,  except  MARTIN  and  VANN,  JJ.,  dis- 
senting.   Judgment  reversed,  etc. 


(158  N.  Y.  160) 

PALIi  BROOK  COAIi  C».  v.  HEWSON. 

(Court  of  Appeals  of  New  York.     Feb.   28, 

1899.) 

WlTKBSSES— RiOHT  TO  ,CoNTKAT>ICT. 

1.  By  merely  Bwearinpr  a  witness,  and  ask- 
ing him  a  question  having  no  bearing  on  the 
issue,  a  party  does  not  make  him  hia  own,  so 
that  he  cannot  thereafter  contradict  him  when 
testifying  for  the  adverse  party. 

2.  Error  in  the  charge  does  not  require  a  re- 
versal where  the  exception  is  so  indefinite  as 
to  call  the  court's  attention  to  a  part  which  is 
correct,  and  not  to  the  erroneous  part. 

Appeal  from  supreme  court,  general  term, 
Fifth  department. 

Action  by  Fall  Broolc  Goal  Company  against 
Robert  C.  Hewson.  From  a  Judgment  of  the 
general  term  affirming  a  Judgment  for  de- 
fendant (36  N.  Y.  Supp.  1124),  plahitlff  ap- 
peals.    Affirmed. 


Albert  H.  Harris,  for  appellant  CL  W. 
Slimball,  for  respondent 

PARKER,  0.  3.  '  The  defendant  called  as 
a  witness  one  Wilson,  who,  after  being  sworn, 
testified  as  follows:  "I  reside  in  Penn  Van. 
I  know  the  defendant  I  did  not  work  for 
him  in  the  spring  of  1893;  I  was  at  the  cold 
sl!brage  at  that  time  about  ten  minutes,  in  tbe 
fore  part  of  April."  No  other  questions  were 
asked  him,  nor  did  he  give  any  further  testi- 
mony, and  the  testimony  quoted  had  no  bear- 
ing whatever  upon  the  issues  on  trial.  It  is 
suggested  that  he  was  called  udder  a  misap- 
prehension; but  be  that  as  it  may,  we  shall 
assume  merely,  In  passing  on  the  question 
growhig  out  of  his  being  called  and  sworn, 
that  before  any  material  question  was  asked, 
the  party  calling  the  witness  excused  him 
from  the  witness  stand.  When  the  plaintiff 
came  to  present  evidence  In  rebuttal  of  th^ 
testimony  adduced  on  the  part  of  the  defend- 
ant it  called  Wilson  to  the  stand,  and  be 
gave  material  testimony  in  favor  of  the  plain- 
tiff. The  defendant  claiming  the  right  to 
cross-examine  him,  asked  him  whether  he  had 
not,  at  specified  times  and  places,  made  to 
other  persons  statements  tending  to  contra- 
dict the  testimony  given  by  him  upon  the 
plabitiff's  examination.  Wilson  denied  hav- 
ing made  them,  and  the  defendant  afterwards 
called  witnesses  who  testified  that  Wilson 
had  made  the  contradictory  statements  that 
be  specifically  denied  having  made.  To  this 
evidence  the  plaintiff  objected,  upon  the 
ground  that  it  was  incompetent  In  that  the 
defendant  having  first  sworn  and  examined 
Wilson  as  a  witness  in  his  own  behalf,  could 
not  be  allowed  to  discredit  him  by  givkig  tes- 
timony that  he  had  made  statements  out  of 
court  differing  from  his  statements  as  a  wit- 
ness in  court  The  exception  to  the  ruling  of 
the  court  admitting  the  evidence  notwith- 
standing the  objection  presents  one  of  the 
questions  which,  on  this  review,  It  is  urged, 
call  for  a  reversal  of  the  Judgment  Upon 
a  motion  for  a  new  trial,  this  question  was 
very  carefully  considered  by  Mr.  Justice  Rum- 
sey,  who  reached  the  conclusion  that  no  6r- 
ror  had  been  committed,  and  the  general  term 
has  affirmed  the  position  thus  taken.  As  the 
question  is  a  novel  one,  we  shall  briefly  state 
tbe  reasons  that  persuade  us  that  the  view 
taken  by  the  learned  court  was  the  correct 
one. 

The  rule  Is  well  settled  In  this  state  that  a 
party  cannot  show  inconsistent  statements 
made  by  his  own  witness  for  the  purpose  of 
impeaching  him.  Coulter  v.  Elxpress  Co.,  50 
N.  y.  585;  Nichols  v.  White,  86  N.  Y.  531; 
Hankinson  v.  Vanthie,  152  N.  Y.  20,  27,  46  N. 
E.  202.  This  role,  which  was  originally  es- 
tablished by  authority,  came  to  us  from  Eng- 
land, where,  as  in  some  of  our  sister  states, 
it  has  since  been  either  abrogated  or  modified 
by  statute.  Stepb.  Dig.  Br.  (Chase's  Ed.) 
329,  note;  Selover  v.  Bryant  (Minn.)  21  Lawy. 
Rep.  Ann.  418,  note  (s.  c.  56  M.  W.  68);   2 
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Am.  Law  Rev.  261.  Greenleaf  on  Evidence 
(Tolume  1,  §  442)  states  the  reason  for  the  rule 
as  follows:  "When  a  party  offers  a  witness 
In  proof  of  his  cause,  he  thereby,  In  general, 
represents  him  as  worthy  of  belief.  He  Is 
presumed  to  know  the  character  of  the  wit- 
nesses be  adduces;  and,  having  thus  present- 
ed them  to  the  court,  the  law  will  not  permit 
the  party  afterwards  to  Impeach  their  gen- 
eral reputation  for  truth,  or  to  Impugn  their 
credibility  by  general  evidence  tending  to 
show  them  to  be  unworthy  of  belief;  for  this 
would  enable  blm  to  destroy  the  witness  if 
be  spoke  against  him,  and  to  make  him  a 
good  witness  if  he  spoke  for  him,  with  the 
means  In  his  hand  of  destroying  his  credit  if 
he  spoke  against  bim."  See,  also,  Whart 
Ev.  §  649.  The  rule  being  established  be- 
yond change,  save  by  legislative  enactment, 
that  one  cannot  Impeach  his  own  witness,  the 
question  presented  here  Is  whether  Wilson  be- 
came the  defendant's  witness,  within  the 
meaning  of  the  rule.  Would  he  have  be- 
come such  had  his  name  been  simply  called 
without  administering  the  oath?  If  not, 
would  he  have  become  such  through  the  addi- 
tional act  of  administering  the  oath?  If  tbe 
propounding  of  questions  be  also  necessary, 
would  an  inquiry  as  to  his  name  and  resi- 
dence have  made  him  the  party's  witness  in 
such  a  sense  that  he  would  be  bound  to  sup- 
port his  character  from  the  beginning  to  tbe 
end  of  tbe  trial,  or  would  that  have  happened 
only  upon  gome  question  being  asked  him  ma- 
terial to  the  issues  on  trial? 

It  often  happens  that  a  witness  is  inten- 
tionally but  unadvisedly  called,  the  counsel 
for  the  moment  laboring  under  tbe  Impression 
that  the  witness  has  knowledge  of  some  fact 
it  is  desirable  to  establish;  but,  before  bis 
examination  has  proceeded  far  enough  to 
bring  about  an  inquiry  touching  any  material 
fact  to  the  controversy,  counsel  is  advised  by 
an  associate,  or  by  the  party,  that  the  wrong 
witness  has  been  called,  and  that  some  other 
person  is  possessed  of  the  information  he  de- 
sires to  have  given  to  tbe  court  In  such  a 
case  It  would  clearly  seem  to  be  a  hardship 
that  an  error  thus  committed,  which  quite  fre- 
quently happens,  In  the  press  of  trial,  should 
burden  a  party  with  the  responsibility  of  hav- 
ing the  person  called  treated  as  a  witness  for 
that  purpose  throughout  tbe  trial. 

So  far  as  the  diligence  of  the  counsel  and 
our  examination  have  disclosed,  this  precise 
question  has  not  been  before  the  court  of  last 
resort  in  any  of  the  states  except  Connecticut 
where  many  years  ago,  in  the  case  of  Bebee 
T.  Tinker,  2  Root,  160,  a  witness  was  called 
and  sworn.  As  to  the  point  regarding  which 
the  plaintiff  had  called  him  to  testify,  tbe 
court  ruled  that  It  was  not  relevant  to  the  is- 
sue; and  thereupon  the  defendant  took  the 
witness,  and  asked  him  several  questions,  the 
answers  made  by  bim  being  against  the  plain- 
tiff. Thereupon  the  plaintiff  offered  to  intro- 
duce witnesses  to  impeach,  which  was  object- 
ed to  on  the  ground  that  he  was  tbe  plain- 


tiff's witness.  The  report  of  tbe  case  con- 
cludes with:  "Tbe  court  admitted  the  wit- 
nesses to  impeach  his  character,  on  tlie 
ground  that,  although  the  plaintiff  Introduced 
blm,  yet,  as  tbe  defendant  only  Improved 
hhu,  in  that  respect  he  was  to  be  considered 
as  the  defendant's  witness."  In  England, 
where  the  rule  originated,  the  tendency  of 
the  courts  seems  to  have  been  not  to  apply 
it  unless  the  party  has  proceeded  so  far 
with  tbe  witness  as  to  ask  him  some  ques- 
tion bearing  upon  the  Issues  on  trlaL  In 
Creevy  v.  Carr,  7  Car.  &  P.  64,  a  witness  was 
called  for  tbe  defendant,  and  asked,  "Are 
you  the  landlord  of  tbe  house  at  which  the 
flre  occurred?"  The  witness  answered,  "I 
am,  sir."  Thereupon,  the  court  asked  the  de- 
fendant's counsel,  "What  do  you  i«iopo8e  to 
prove  more?"  and  he  replied,  "My  lord,  I  win 
close  my  case  here."  The  counsel  for  the 
plaintiff  said,  "I  wish  to  cross-examine  tbe 
landlord;"  and  the  court  said,  "Oh,  no;  I 
stopped  his  evidence."  Counsel:  "He  was 
asked  a  question,  and  be  answered  It,  and  I 
have  therefore  a  right  to  cross-examine  him." 
The  court:  "Not  where  tbe  witness,  as  here, 
has  only  been  asked  an  Immaterial  question, 
and  his  evidence  is  stopped  by  the  Judge." 
In  Wood  V.  McKlnson,  2  Moody  &  K.  273,  a 
witness  was  called  for  the  plaintiff,  and  sworn 
in  the  usual  way;  but,  before  he  bad  put  any 
questions  to  the  witness,  counsel  stated  that 
he  had  been  misinstructed  as  to  what  tbe 
witness  was  able  to  prove,  and  he  should  not 
examine  him  at  all.  The  witness  being 
about  to  retire,  counsel  for  tbe  defendant 
claimed  the  right  to  cros»«zamine  him,  but 
the  court  said:  "Here  the  learned  counsd  ex- 
plains that  there  has  been  a  mistake,  which 
consisted  in  this:  that  tbe  witness  is  found 
not  to  be  able  to  speak  at  all  as  to  the  trans- 
action which  was  supposed  to  be  within  his 
knowledge.  This  la  I  think  such  a  mistake 
as  entities  the  party  calling  the  witness  to 
withdraw  him  without  bis  being  subject  to 
cross-examination."  In  Bracegirdle  T.  Bail- 
ey, 1  Post.  &  F.  536,  the  plaintiff  was  sworn 
and  tendered  as  a  witness  for  cross-examina- 
tion, but  was  not  examined  in  chief.  The 
defendant's  counsel  asked  several  questions 
touching  his  conduct  and  life;  but  the  court 
ruled  that  these  questions  could  not  be  asked, 
inasmuch  as  he  has  proved  nothing  "that  you 
could  cross-examine  him  on  to  discredit  him." 
In  Rush  V.  Smith,  1  Cromp.,  M.  &  R.  94,  it 
was  held  that  a  witness  called  to  produce  doc- 
uments, and  sworn  by  mistake,  and  a  ques- 
tion put  to  him  that  he  does  not  answer,  does 
not  entitle  the  opposite  party  to  cross-exam- 
ine him. 

The  general  view  upon  which  these  cases 
proceeded  is  that  a  party  does  not  necessari- 
ly make  a  person  his  witness  by  merely  call- 
ing and  swearing  him;  and  we  are  not  able 
to  discover  any  good  reason  for  disagreeing 
with  them.  On  the  contrary,  it  seems  to  os 
that  the  rule  is  not  properly  applicable  save 
In  cases  where  a  party  attempts  to  elicit. 
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from  a  witness  called  to  the  stand,  testimony 
material  to  the  Issues  upon  trial;  that,  until 
such  an  attempt  is  made,  the  party  has  done 
nothing  that  can  by  any  possibility  affect  the 
trial,  either  to  his  own  benelit  or  to  the  harm 
of  his  opponent,  and  therefore  he  has  not 
offered  a  witness  In  proof  of  his  cause,  and  is 
not  wltbtai  the  reason  of  the  rule  that  burdens 
htatt  with  the  necessity  of  supporting  the 
character  of  the  witness  to  the  end  of  the 
trial.  His  mistake,  however  caused,  has  not 
harmed  the  other  party,  and  the  Interests  of 
Justice  can  In  no  wise  be  promoted  by  per- 
mitting that  other  party  to  take  such  advan- 
tage of  the  mistake  as  will  fasten  upon  his  op- 
ponent the  responsibility  of  vouching  for  the 
character  of  a  witness  actually  hostile,  and 
from  whom  he  has  not  attempted  to  secure 
any  proof  in  the  cause. 

The  learned  counsel  for  the  appellant  urges 
that  his  exception  taken  to  that  portion  of 
the  charge  in  which  the  court  stated  "that 
the  plaintiff  was  not  entitled  to  recover  If  the 
plant  was  not  properly  run"  calls  for  a  re- 
versal of  the  judgment  The  defendant  ad- 
mitted the  making  of  the  contract  upon  which 
the  plaintiff  sued,  but  alleged  that  the  con- 
tract had  not  been  properly  performed  by 
the  plaintiff,  and  sought  to  recover  his  dam- 
ages. In  the  charge  to  the  Jury  the  court 
did  say  that  the  plaintiff  could  not  recover 
for  the  Services,  unless  it  convinced  the  Jury 
by  a  fair  preponderance  of  evidence  that  It 
did  keep  the  apples  in  proper  cold  storage, 
etc.  But,  as  we  read  the  exception,  it  was 
not  Intended  to  have,  nor  is  it  likely  It  had, 
the  effect  of  calling  the  attention  of  the 
court  to  the  fact  that  the  counsel  for  the  plain- 
tiff claimed  that  there  was  error  In  the  charge 
as  to  the  bnrden  of  proof.  The  language  of 
the  exception  apimrently  related  solely  to  an- 
other portion  of  the  charge.  In  which  the  court 
said  that,  If  the  Jury  should  find  "that  the  rot- 
ting was  the  result  of  the  plant  having  been 
Improperly  run,  it  follows  that  the  plaintiff  has 
not  performed  Its  contract.  It  also  follows 
that  whatever  damage  has  been  thus  caused 
to  the  defendant  he  should  be  compensated 
for  in  this  action."  This  portion  of  the 
charge  was  not  error,  and  the  exception  to 
which  our  attention  Is  called  pointed  to  this, 
and  to  no  other,  part  of  the  charge.  The 
Judgment  should  be  affirmed,  with  costs.  All 
concur.     Judgm«it  afSrmed. 


(1S8  N.  T.  »») 

VAOINTINB  T.  HEALBT  et  al.» 
(Court  of  Appeals  of  New  York.    Jan.  10, 1899.) 

Tbsanot  in  Commox— Lease  from  Co-Tbsast— 
HoLDiKO  Over — Acqcieboesce. 
1.  Where  tenants  in  common  lense  the  prop- 
erty for  one  year  to  a  firm  of  which  one  of  them 
is  a  member,  and  the  lessees  hold  over  after 
the  expiration  of  the  year  without  exercising 
a  privilege  of  renewal  given  by  the  lense.  un- 
der an  arrangement  between  the  firm  and  the 
covenant  in  possession,  it  does  not   continue 

1  Behearing  denied  March  7, 1889. 


the  tenancy  for  another  year,  as  it  will  not 
be  presumed  that  such  co-tenant  continues  to 
hold  under  the  lease;  and  it  is  error  to  exclude 
evidence  of  the  iesaees  showing  that  he  liad 
assumed  his  relation  to  the  premises  as  owner, 
and  given  his  consent  to  the  company  to  hold 
over. 

2.  Where  a  lease  is  executed  by  a  tenant  in 
common  to  a  firm  of  which  he  is  a  member, 
and  it  is  acquiesced  in  by  his  co-tenant  by  the 
acceptance  of  the  rent  for  a  year,  the  lessees 
may  assume  that  the  tenant  in  common  has  au- 
thority to  deal  with  them  with  reference  to  the 
property,  and,  if  they  hold  over  for  a  short  pe- 
riod after  the  expiration  of  the  lease,  under  an 
agreement  with  him,  it  does  not  continue  the 
tenancy  for  another  year. 

Parker,  C.  J.,  and  O'Brien,  J.,  dissenting. 

Appeal  from  supreme  court,  appellate  divi- 
sion. First  department 

Action  by  Henry  O.  Valentine  against  War- 
ren M.  Healey  and  John  H.  Zabrlskie  for  rent. 
A  judgment  for  plaintiff,  on  a  verdict  directed 
by  the  court,  was  affirmed  by  the  appellate 
division  (3T  N.  Y.  Supp.  287),  and  defendants 
appeal.    Reversed. 

Elihu  Root,  for  appellants.  WlUlam  Allen 
Butler,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  a  quarter's  rent  of  premises  Nos.  311- 
319  West  Forty-Third  street,  in  the  city  of 
New  York,  alleged  to  be  due  and  owing  from 
the  defendants  to  the  plaintiff.  It  appears 
that  the  plaintiff  and  defendant  Warren  M. 
Healey  are  the  tenants  In  common  and  own- 
ers of  the  premises;  the  plaintiff  owning  an 
undivided  three-fourths,  and  the  defendant 
Healey  an  undivided  one-fourth.  The  defend- 
ants were  general  partners,  and  one  William 
Williams  was  a  special  partner,  constituting 
the  firm  of  Healey  &  Co.  On  the  30th  day  of 
May,  1S91,  the  defendants  leased  the  premises 
from  the  plaintiff  and  Healey  for  the  term  of 
one  year  from  the  1st  day  of  Hay,  1891,  at  the 
yearly  rent  of  $8,500,  payable  quarterly,  with 
the  privilege  to  the  defendants  of  continuing 
the  lease  for  twoyears  more  upon  giving  notice 
in  writing  to  each  of  the  owners  on  or  before 
the  1st  day  of  February,  1892,  and  not  other- 
wise. The  lease  was  In  writing,  and  was 
signed  by  the  defendant  Healey  and  Healey 
&  Co.,  but  was  not  signed  by  the  plaintiff. 
The  notice  to  renew  the  lease  was  not  given, 
and  the  defendants  continued  to  occupy  the 
premises  for  a  few  weeks  after  the  expiration 
of  the  year.  This  action  is  prosecuted  upon 
the  theory  that  the  holding  over  by  Healey  & 
Co.,  after  the  expiration  of  the  term  of  the 
lease,  created  a  liability  to  pay  the  rent  for 
another  year,  under  the  rule  that,  where  ten- 
ants hold  over  after  the  expiration  of  the 
term,  the  law  will  Imply  an  agreement  to  bold 
for  a  year  upon  the  terms  of  the  prior  lease. 
If  the  landlord  elects  to  so  regard  it.  Haynes 
V.  Aldrlch,  133  N.  Y.  287,  289,  31  N.  E.  94. 
The  defendants,  in  their  answer,  admitted 
that  after  the  1st  day  of  May,  1892,  they  con- 
tinued and  remained  in  the  occupation  and 
possession  of  the  premises,  but  they  denied 
that  they  thereby  elected  to  continue  thek  ten- 
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ancy  for  another  year,  and  alleged  that  prior  to 
the  1st  day  of  May,  1802,  they  notified,  In 
writing,  Valentine  and  Healey,  the  owners, 
that  they  elected  to  discontinue  theh:  tenancy 
on  the  expiration  of  the  term,  and  declined  to 
renew  th^  lease,  and  that  they  remained  in  the 
occupation  of  the  premises  under  a  new  and 
an  express  agreement  entered  Into  with  War- 
ren M.  Healey,  one  of  the  owners.  Upon  the 
trial,  the  defendants  offered  in  evidence  two 
letters  bearing  date  April  29,  1892,— the  day 
before  the  lease  terminated, — which  are  as  fol- 
lows: 

"Warren  M.  Healey,  Esq.,  1478  Broadway- 
Dear  Sir:  We  desire  to  Inform  you  that  as  in- 
dicated by  our  failure  to  exercise  the  option 
expressed  in  your  lease  to  us  for  the  past 
year,  and  as  verbally  stated  to  you  yesterday 
by  our  representative,  Mr.  Thome,  that  we 
shall  not  renew  said  lease.  We  understand 
that  the  premises  have  not  been  rented  for  the 
coming  year,  and  shall  be  pleased  to  continue 
to  occupy  the  same  for  a  few  weeks  from  the 
first  of  May  next.  In  order  to  snlt  our  conven- 
ience In  moving,  paying  pro  rata  rent  for  such 
use  and  occupatloo.  Very  truly  yours,  [Slgn> 
ed]    Healy  &  Co." 

"New  York,  29  April,  1892.  Messrs.  Healey 
&  Co.,  1478  Broadway— Gentlemen:  Your  let- 
ter of  even  date  to  hand.  You  are  at  liberty 
to  continue  to  occupy  the  premises  numbers 
313  to  319  West  43d  street  at  a  pro  rata  tent 
for  the  period  of  such  occupancy.  This  priv- 
ilege Is  accorded  you  only  with  the  under- 
standing and  agreement  that  such  occupancy 
is  to  be  terminated  on  a  week's  notice  from 
either  party,  In  order  that  we  may  take  ad- 
vantai;e  of  any  opportunity  that  may  offer  to 
rent  the  premises  for  another  year.  Very 
truly,  [Signed]    Warren  M.  Healey." 

Healey  testified  that  the  first  of  these  let- 
ters was  received  by  him  from  Healey  &  Co., 
and  identifies  the  second  letter  as  written  by 
himself  and  delivered  to  Healey  &  Co.  The 
letters  were  excluded  by  the  trial  court,  and 
an  exception  was  taken  by  the  defendants. 
After  the  plaintiff  rested,  the  defendants  mov- 
ed for  a  dismissal  of  the  complaint  upon  the 
ground  that  the  defendant  Healey,  being  an 
owner  In  fee  of  one-fourth  of  the  premises, 
had  a  legal  right  at  any  and  ail  times  to  oc- 
cupy each  and  every  part  of  the  common  prop- 
erty, and  that  his  exercise  of  that  legal  right. 
In  the  absence  of  any  evidence  tending  to 
show  Infringement  of  the  rights  of  his  co-ten- 
ants or  a  legal  ouster,  could  not  raise  against 
him,  by  a  presumption  of  law,  any  liability. 
This  motion  was  denied,  and  an  exception  was 
taken.  Upon  the  conclusion  of  the  evidence 
the  court  directed  the  Jury  to  render  a  verdict 
in  favor  of  the  plaintiff  for  the  amount  claim- 
ed by  him.  To  this  direction  an  exception 
was  also  taken  by  the  defendants. 

In  the  case  of  McKay  v.  Mumford,  10 
Wend.  351,  Nelson,  J.,  In  delivering  the  opinion 
of  the  court,  says:  "As  to  a  tenant  who  has  no 
title,  except  by  the  lease  under  which  he  en- 
ters, if  be  continues  after  its  expiration,  his 


possession.  In  contemplation  of  law,  to  in  sub- 
ordination to  the  landlord's  rights,  because  the 
law  will  not  presume  him  disloyaL  But  no 
such  presumption  exists  against  the  tenant 
In  common.  The  fact  of  his  not  leaving  pos- 
session does  not  authorize  the  Inference  that 
he  still  Intends  to  hold  under  the  lease:  on 
the  contrary,  the  presumption  Is  that  he  holds 
under  his  ovra  title,  which  gives  him  a.  right 
to  the  possession  and  enjoyment  of  the  whole 
estate,  liable,  however,  to  account  to  his  oo- 
tenant  at  law."  This  rule  was  recognized  by 
the  general  term  In  this  case.  88  Hun,  2S9, 
33  N.  Y.  Suppi  240.  But  that  court  distin- 
guished that  case  from  this.  Healey  to  not 
the  sole  lessee.  The  lease  ran  to  a  firm  of 
which  he  was  a  member.  In  this  respect  the 
cases  are  distinguishable;  but  we  fan  to  see 
why  Healey,  at  the  termination  of  the  lease, 
may  not  assume  bis  authority  over  the  prem- 
ises as  an  owner  and  a  tenant  In  common. 
As  such  tenant  hi  common  he  had  the  right  to 
take  and  occupy  the  whole  of  the  premises, 
and  preserve  them  from  waste  or  Injury,  so 
long  as  he  did  not  Interfere  with  the  right  of 
his  co-tenant  to  also  occupy  the  premises. 
Had  the  letter  of  Healey  &  Co.  of  April  29, 
1892,  been  received  In  evidence.  It  would  have 
shown  conclusively  that  the  company  did  not 
Intend  to  hold  over  and  renew  the  lease,  but 
that  they  sought  permission  to  remain  in  the 
premises  for  a  short  time,  to  suit  their  con- 
venience in  moving;  and  if  the  letter  of  Hea- 
ley of  the  same  date  had  been  received  In  evi- 
dence it  would  have  shown  that  he  not  only 
gave  his  consent  to  the  company  to  hold  over, 
but  that  he  assumed  his  relation  to  the  prem- 
ises as  owner.  It  would  also  have  explained 
the  admission  In  the  answer  that  the  firm  con- 
tinued In  possession  after  the  expiration  of 
the  lease,  and  established  the  facts  that  Justi- 
fied such  action  on  the  part  of  the  tenants. 

There  is  another  view  of  the  case  which  we 
think  may  properly  be  adopted.  It  may  be, 
and  doubtless  is,  the  law,  that  a.  tenant  In 
common  cannot  bind  a  co-tenant,  without  his 
consent,  by  a  contract  or  a  lease  with  refa- 
ence  to  the  property  of  which  they  are  the 
owners;  but  in  this  case,  as  we  have  seen,  the 
lease  was  executed  by  Healey,  and  was  not 
executed  by  the  plaintiff,  but  for  a  whole 
year  the  plaintiff  accepted  the  tent  and  ac- 
quiesced in  the  lease  made,  and  by  the  bring- 
ing of  this  action  has  ad<^ted  It  as  his  lease, 
basing  his  right  to  recover  of  the  defendants 
upon  It  on  the  ground  that  they  are  presumed 
to  have  taken  the  premises  for  another  year 
upon  the  same  terms  and  conditions  expressed 
in  the  lease.  It  apiiears  to  us  that  the  plain- 
tiff, by  thus  adopting  the  lease,  has  recog- 
nized the  authority  of  Healey  to  make  It  hi 
his  behalf.  It  ran  for  one  year,  with  the 
privilege  of  two  years,  at  the  option  of  the 
defendants,  and,  under  the  circnmstancea.  the 
other  members  of  the  firm  had  the  right  to  as- 
sume tliat  Healey  had  the  authority  to  treat 
with  them  with  reference  to  the  leasehold 
premises.    Under  this  view  the  letters  exdud- 
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ed  were  proper  evidence  In  the  case.  Had  tbey 
been  received,  they  would  have  shown  that 
the  retention  of  the  premises  by  the  defend- 
ants was  under  a  permit  given  by  one  of  the 
owners,  whose  authority  to  act  for  the  other 
owner  they  had  the  right  to  'assume  by  rea- 
son of  his  adoption  of  the  lease  under  which 
they  had  previously  occupied  the  premises. 
The  Judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 

O'BRIEN,  J.  (dissenting).  The  question  hi 
this  case  Is  whether  a  partnership  firm  which 
goes  Into  possession  of  real  property  under  a 
lease  from  the  owners  Is  exempt  from  the 
general  rules  of  law  governing  the  relations 
of  landlord  and  tenant,  by  reason  of  the  cir- 
cumstance that  one  member  of  the  firm  hap- 
pens to  be  the  owner  of  a  small,  undivided 
share  of  the  property  as  a  tenant  In  common. 
It  is  not  a  case  of  one  tenant  In  common  leas- 
hig  to  another,  but  a  case  where  all  the  co- 
owners  unite  in  a  demise  of  the  whole  prop- 
erty to  a  distinct  legal  entity,  known  in  law 
as  a  "limited  partnership,"  of  which  one  of  the 
owners  is  also  a  member.  The  courts  below 
have  held  that  in  such  a  case  the  obligations 
of  the  lease,  and  the  mies  of  law  applicable 
to  the  relations  of  landlord  and  tenant,  are 
not  changed  or  in  any  way  afCected  by  the 
circumstance  -  that  the  owner  of  the  small 
share  In  the  realty  dennised  Is,  at  the  same 
time,  a  member  of  the  legal  entity  or  artificial 
person  to  which  the  demise  is  made.  This  de- 
cision, in  my  opinion,  was  clearly  right,  and 
no  one  would  ever  question  it  but  for  the  in- 
troduction into  the  discussion  of  principles 
that  have  nothing  wliatever  to  do  with  the 
law  of  landlord  and  tenant,  since  they  apply 
only  to  the  relations  of  common  owners  of 
estates. 

This  Is  a  case  between  landlord  and  tenant, 
and  not  between  tenants  in  common,  and  it  is 
only  when  we  confuse  the  one  with  the  other, 
or  attempt  to  apply  to  the  former  relation 
rules  of  law  applicable  solely  to  the  latter,  that 
there  can  be  any  doubt  about  the  case.  The 
facts  are  all  admitted  on  the  record,  and  they 
are  so  clear  and  simple  that  it  is  impossible 
to  be  misled  by  any  suggestion  outside  of  the 
controversy.  The  plaintiff  is  the  owner  of  an 
undivided  three-fourths  of  certain  real  estate 
in  the  city  of  New  York,  and  the  defendant 
Healey  is  the  owner  of  the  other  fourth.  The 
plaintiff  and  the  defendant  Healey,  as  such 
owners,  united  in  a  written  lease  to  the  de- 
fendants, composing  the  firm  of  Healey  &  Co., 
for  one  year  from  the  1st  of  May,  1891,  at  a 
yearly  rental  of  $8,500,  payable  quarterly,  as 
follows:  To  the  plaintiff,  as  owner  of  three- 
fourths,  the  sum  of  $1,593.75,  and  to  the  de- 
fendant Healey,  as  the  owner  of  the  remain- 
ing fourth,  $531.25,  on  the  first  day  of  each 
quarter.  The  firm  of  which  the  defendant 
Healey  was  a  member  entered  Into  possession 
of  the  premises  pursuant  to  this  lease,  and  re- 
mained therein  until  after  the  1st  of  May, 
1802,  thereby  electing,  aa  the  plaintiff  claims, 


to  continue  their  tenancy  tor  another  year. 
The  defendants  failed  to  pay  to  the  plaintiff 
the  Installment  of  rent  whlun  became  due,  as 
claimed,  on  the  1st  of  Augnst,  1S92,  and  this 
action  was  brought  by  the  plaintiff  to  recover 
that  simi.  These  facts  are  all  alleged  in  the 
complaint,  and  the  answer  admits  the  execu- 
tion of  the  lease,  its  terms,  and  the  fact  that 
the  defendants  continued  in  possession  after 
the  expiration  of  the  term.  But  they  denied 
that  they  thereby  elected  to  continue  the  ten- 
ancy for  another  year,  which,  of  coarse,  was 
nothing  more  than  the  denial  of  a  legal  con- 
clusion arising  upon  conceded  facts. 

The  only  defense  to  the  action  is  that  Hea- 
ley, the  co-owner  with  the  plaintiff,  permitted 
his  firm  to  remain  in  possession  after  the  ex- 
piration of  the  year,  and  it  is  claimed  that  he 
not  only  had  the  right  to  do  that,  but  to  con- 
tinue in  possession  by  vh;tue  of  his  right  as  a 
tenant  In  common,  although  it  Is  conceded  that 
he  and  his  firm  went  into  possession  only  by 
virtue  of  the  terms  and  conditions  of  the  lease. 
It  was  one  of  the  condition  and  covenants  of 
the  lease  that  the  parties  of  the  second  part — 
that  is,  the  defendants— would  quit  and  sur- 
render the  demised  premises  at  the  expiration 
of  the  term.  The  contention  on  the  part  of 
the  defendants  virtually  asserts  that,  although 
they  went  into  possession  under  this  lease, 
they  were  entitled,  in  virtue  of  Healey's  oo- 
ownershlp,  to  violate  this  covenant,  and  thus 
remain  in  possession  for  an  indefinite  period, 
against  the  will  of  the  plaintiff,  who  owned 
three-fourths  of  the  property.  There  can  be 
no  doubt  that,  where  lands  are  held  by  differ- 
ent parties  in  common  as  tenants  In  common, 
unity  of  possession  and  right  of  possession  is 
a  distinguishing  feature  of  those  relations. 
The  possession  of  one  tenant  in  common  la 
the  possession  of  the  otliers.  One  tenant  in 
common  cannot  bring  an  action  of  trespass 
against  another  for  entry  npon  and  enjoyment 
of  the  common  property.  The  growing  crop 
put  in  by  one  tenant  in  common,  who  took 
possession  exclusively  without  contract,  goes 
in  severalty  as  the  property  of  each,  on  parti- 
tion made  while  the  crop  is  growing.  The 
rules  of  the  common  law  governing  the  rights 
of  tenants  In  conuuon  are  quite  well  under- 
stood. But  they  have  no  application  to  this 
case.  The  unity  of  possession  and  right  of 
possession  which  attaches  to  an  estate  held 
in  common  may,  of  course,  be  severed  or  sus- 
pended by  agreement  of  the  parties.  A  deed 
in  fee  by  one  tenant  in  common  to  another 
severs  this  unity  forever.  So,  too,  a  lease, 
which  is  nothing  more  than  a  conveyance  of 
an  estate  for  years,  severs  or  suspends  the 
unity  of  possession  and  right  of  possession, 
and  all  relations  as  co-owners,  at  least  for  the 
time  being,  and,  when  such  a  lease  Is  made, 
the  parties  bear  to  each  other  all  the  relations, 
and  are  subject  to  all  the  obligations,  and  en- 
titled to  all  the  rights,  of  landlord  and  tenant 
The  lease  was  made  in  this  case.  The  two 
owners  in  common  were  the  landlords.  The 
tenant  was  the  legal  entity  or  partnership,  of 
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which  the  defendant  Healey  waa  a  member; 
and  the  circumstance  that  he  waa  Bucb  a 
member  did  not  change  the  effect  of  the  lease 
fia  the  slightest  particular.  Freem.  Co-Ten.  !{ 
29-33,  86,  88,  89,  164,  198,  268;  4  Kent, 
Comm.  370;  O'Hear  t.  De  Goesbriand,  33  Vt 
604.  All  this  la  very  dear.  If  we  consider  the 
relations  of  the  co-owners  to  each  other  and 
to  the  property  before  and  after  the  execution 
of  the  lease.  Before  the  lease  was  executed, 
either  or  both  were  entitled  to  possession,  and 
neither  could  lawfully  exclude  the  other.  But 
this  situation  was  completely  changed  after 
the  lease.  Then  the  plaintiff,  although  he 
was  the  owner  of  an  undivided  three-fourths 
of  the  property,  could  not  enter  upon  it  or  en- 
Joy  it  without  becoming  a  trespasser..  His 
rights  were,  then,  governed  solely  by  the  lease. 
He  could  demand  rent  He  conld  institute 
summary  proceedings  under  the  statute  regu- 
lating the  lights  and  duties  of  landlord  and 
tenant  In  a  word,  during  the  existence  of 
the  lease,  his  peculiar  rights  as  a  tenant  in 
common  were  suspended,  and  the  unity  of  pos- 
session and  right  of  possession  had  been  sev- 
ered, and,  for  the  time  being,  abrogated  by  his 
own  agreement  This  was  equally  true  of  the 
defendant  and  his  Arm.  Although  he  owned 
but  an  undivided  one-fourth  of  the  property, 
yet  he  or  his  firm  waa  entitled  to  the  exclu- 
sive possession  as  against  his  co-owner.  He 
could  maintain  an  action  of  trespass,  not  only 
against  the  other  owner,  but  any  stranger, 
which,  of  course,  he  could  not  do  in  virtue 
merely  of  his  co-ownership.  In  a  word,  bis 
Tights  and  powers  over  the  property  as  a  ten- 
ant in  common  were  suspended  during  the  ex- 
istence of  the  lease,  and  his  firm  was  then  in 
possession  as  tenant,  entitled  to  all  the  rights 
as  a  tenant  and  subject  to  all  the  obligations 
and  incidents  of  that  relation.  His  relations 
to  the  plaintiff  as  a  lessee  continued  untH  the 
lease  waa  terminated;  and  it  could  not  be 
terminated  in  any  other  way,  so  far  as  the 
defendant  is  concerned,  except  by  fulfilling  the 
covenant  of  the  lease,  which  was  to  surrender 
up  possession  at  the  expiration  of  the  term. 
This  the  firm  refused  to  do,  and,  by  so  refus- 
ing, it  is  said  that  they  have  thrown  off  all 
their  obligations  as  a  lessee  under  a  written 
lease,  and  without  the  plaintiff's  consent  have 
assumed  the  rights  of  a  tenant  in  common; 
that  Is,  the  right  to  remain  In  possession  not- 
withstanding the  lease,  so  long  as  the  tenancy 
in  common  continues. 

No  one  can  question  the  rule  of  law  that, 
where  a  tenant  holds  over  after  the  expira- 
tion of  {he  term,  the  law  will  Imply  an  agree- 
ment to  hold  for  another  year,  and  that  the 
landlord  is  entitled  to  demand  rent  accord- 
ingly. Haynes  v.  Aldrlch,  133  N.  Y.  287,  31 
N.  E.  94.  The  defendants  in  this  case  con- 
tinued in  possession  after  the  year  expired, 
and  unless  they  had  In  law  the  right  to  re- 
main in  possession,  in  defiance  of  their  cove- 
nant to  surrender,  then  there  is  no  defense 
to  the  action.  They  assumed,  by  the  lease, 
all  the  obligations  of  tenants  to  the  landlord, 


and  one  of  these  obligations  was  to  pay  Qa 
rent  stipulated  for  another  year  In  case  they 
remained  In  possession  after  the  term  ex- 
pired. I  am  not  able  to  understand  how  this 
obligation  is  changed  by  the  circumstance 
that  Healey,  one  of  the  co-owners,  was  a 
member  of  the  firm  that  took  the  lease; 
His  right  of  possession  as  co-own»'  was  sus- 
pended by  the  lease,  and  could  not  revive  un- 
til all  of  its  covenants  were  fully  performed 
by  the  surrender.  Healey  was  not  the  land- 
lord or  the  tenant  The  owners,  as  a  vnlx, 
were  the  landlords,  and  the  firm,  as  such, 
was  tbe  tenant  It  might  Just  as  well  be 
urged  that  if  this  lease.  Instead  of  running 
to  the  firm  of  which  Healey  was  a  member, 
ran  to  a  corporation  in  which  he  was  a 
shareholder,  that  circumstance  would  change 
the  legal  effect  of  holding  over  by  the  cor- 
poration. It  is  plain  that  Healey  could  not, 
by  act  or  word,  change  the  obligations  of  tbe 
lease  as  against  the  plaintiff.  It  Is  Just  as 
plain  that  he  could  not,  by  act  or  word, 
change  the  legal  effect  of  holding  over  by 
his  firm,  or  change  the  legal  character  of  the 
act  of  the  firm  in  continuing  the  possession 
after  the  term  expired.  The  law  declares 
that  this  act  is  an  election  <»  the  part  of  the 
tenant  to  attorn  to  the  landlord  for  another 
year,  and  entitles  the  landlord  to  so  regard 
It  Healey  had  no  more  power  to  change 
the  legal  effect  of  the  act  than  any  other 
member  of  the  firm.  He  could  not  be  a  les- 
see one  day,  and  a  tenant  In  common  the 
next  as  his  Interest  might  require.  The 
firm  being  bound  by  tbe  lease,  he  was  also, 
and  not  until  after  all  of  Its  covenants  and 
conditions  bad  been  performed  by  surrender 
of  the  possession  could  he  resume  bis  rela- 
tions to  the  property  as  a  tenant  In  common. 
This  anticipates  the  principal  defense  to 
the  action,  which,  as  disclosed  by  the  record, 
was  a  very  transparent  device  that  ought  not 
to  mislead  any  court  It  appears  that  on 
the  29th  of  April,  1882,  Just  as  the  year  was 
about  to  expire,  Healey,  in  his  Individual 
name,  addressed  a  letter  to  his  firm  In  which 
he  consented  that  the  firm  might  remain  in 
possession  after  the  year  expired.  Thus  the 
writer,  though  bound,  by  the  covenants  of 
the  lease,  to  surrender  the  possession  at  the 
end  of  the  year,  has,  by  writing  a.  letter 
virtually  to  himself,  succeeded,  as  is  claim- 
ed, in  abrogating  the  lease  and  abolishing 
the  relation  of  landlord  and  tenant  The 
letter,  when  offered  In  evidence,  was  exclud- 
ed by  the  court  under  the  plainUfTs  objec- 
tion, and  to  this  ruling  there  was  an  excep- 
tion which  it  is  said  is  ground  for  reversing 
the  Judgment  All  that  the  letter  proved  was 
Healey's  permission  to  his  firm  to  remain  In 
possession,  and,  unless  that  permission  chan- 
ged tbe  legal  character  and  effect  of  holding 
over  or  continuing  in  possession.  It  was  ut- 
terly immaterial.  If  he  could  change  the 
obligations  of  tbe  lease  and  tbe  law  of  land- 
lord and  tenant  in  this  respect  he  could,  of 
course,  in  every  other  respect    He  could. 
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when  possession  bad  been  obtained  under, 
the  lease,  write  a  letter  to  himself,  or  to  his 
firm,  permitting  them  to  occupy  the  prop- 
erty at  a  reduced  rental,  or  without  any  rent 
at  all.  The  moment  that  we  concede  the 
principle  that  Healey  could  do  something  to 
change  the  relations  of  the  parties  after  the 
possession  under  the  lease  which  his  part- 
ners conld  not  do,  the  most  absurd  conse- 
quences must  follow.  The  only  just  and  con- 
sistent rule  In  such  cases  must  be  that  when 
a  tenant  In  common  unites  in  a  lease,  as  the 
parties  here  did,  their  rights  and  obligations 
are  governed  by  that  lease  while  it  Is  In 
force,  and  the  lease  Is  continued  or  abro- 
gated in  snch  cases  In  the  same  way  and  by 
the  same  acts  that  leases  are  continued  and 
abrogated  In  all  cases.  The  presence  ot  one 
of  the  Joint  owners  In  the  firm  to  which  the 
demise  was  made  cannot  take  this  case  out 
of  the  general  law  of  landlord  and  tenant. 
The  plaintiff,  by  the  lease,  surrendered  to 
the  firm  to  which  the  demise  was  made  as  a 
firm,  and  not  to  any  Individual  member  there- 
of, his  right  to  the  possession  as  a  tenant  in 
common  so  long  as  that  lease  remained  In 
force.  Thus,  while  he  lost  the  right  to  the 
possession,  be  acquired  the  right  to  demand 
the  stipulated  rent.  The  right  of  his  co- 
owner  was  affected  by  the  lease  In  precise- 
ly the  same  way.  His  Individual  right  to 
the  possession  as  a  tenant  in  common  was 
suspended  for  the  demised  term,  and  his  firm, 
as  such,  acquired  the  right  to  the  exclusive 
possession.  The  duration  of  the  lease  was 
fixed  by  its  terms  and  by  the  law,  and  one 
of  the  parties  could  not  change  It  without 
the  consent  of  all.  The  legal  effect  of  that 
instrument  was  to  vest  in  the  firm,  as  such, 
the  exclusive  possession  and  enjoyment  of 
the  premises  for  one  year,  In  case  they  were 
surrendered  at  the  end  of  that  time,  but  if 
tbey  were  not,  and  the  firm  still  retained  the 
possession,  then  for  an  additional  year,  at 
the  option  of  the  plaintiff.  It  was  a  legal 
right  which  the  plaintiff  acquired  by  the 
contract  to  treat  the  defendants  as  tenants 
for  anotber  year  when  they  continued  the 
possession,  and  Healey  conld  not  change  or 
destroy  that  right  any  more  than  the  plain- 
tiff conld  change  or  nullify  any  right  which 
the  firm  acquired  by  the  demise.  Healey 
could  no  doubt  waive  his  right  to  his  share 
of  the  rent,  or  give  it  to  hia  firm.  If  he 
chose  to  do  so,  but  he  could  not  relieve  the 
firm  from  their  obligations  to  pay  to  the 
plaintiff  his  share,  either  before  the  year  ex- 
pired, or  after,  if  they  remained  in  posses- 
sion, and  be  elected  to  treat  them  as  ten- 
ants. The  firm,  being  a  tenant  under  the 
lease,  could  not,  through  Healey,  one  of  the 
members,  change  the  terms  or  obligations  of 
that  contract  any  more  than  It  could  If  Heal- 
ey was  not  a  member,  or  any  more  than 
than  the  plaintiff  could,  to  the  prejudice  of 
the  tenant  .The  letter  of  Healey  to  his  firm, 
or  to  himself,  attempted  to  do  all  this.  It 
was  an  attempt  on  his  part  to  extend  the 


right  of  the  tenant  under  the  lease  to  re- 
main In  possession  without  incurring  the  le- 
gal consequences  which  the  law  attaches  to 
that  act.  He  had  no  more  power  or  right  to 
do  that  than  the  plaintiff  would  have  to  re- 
sume possession  as  tenant  In  common  after 
receiving  a  quarter's  rent  on  the  second  year; 
and,  If  the  owner  of  three-fourths  of  the 
common  estate  could  not  change  the  legal 
rights  of  the  parties  under  the  lease,  It  is 
difficult  to  see  how  the  owner  of  one-foortb 
could.  What  Healey  said  to  his  firm  and  to 
himself  was  virtually  this:  "We  will  re- 
main in  possession  after  the  year  notwith- 
standing our  covenant  to  surrender,  and  by 
virtue  of  my  relations  to  the  property  as  ten- 
ant In  common  I  absolve  yon  and  myself 
from  all  the  legal  consequences  of  the  act; 
and,  although  we  have  obtained  the  exclu- 
sive possession  under  a  lease,  we  can  now 
continue  to  hold  It  indefinite^,  without  re- 
gard to  the  lease  or  its  obligations,  but  as 
tenants  In  common."  The  learned  trial  court 
very  properly  held  that  proof  of  such  a  trans- 
parent device  to  nullify  a  solemn  contract 
was  not  admissible. 

The  only  ground  of  defense  presented  at 
the  trial  was  that  Healey  had  at  all  times, 
as  tenant  In  common,  the  right  of  possession, 
and  that  he  could,  under  that  right,  keep  his 
filrm  In  possession  Indefinitely.  Both  sides 
moved  for  the  direction  of  a  verdict,  and  nei- 
ther party  asked  to  have  any  question  pre- 
sented to  the  Jury.  The  court  directed  a  ver- 
dict for  the  plaintiff,  thus  determining  all 
questions  of  fact,  if  any,  as  well  as  the  ques- 
tions of  law,  against  the  defendants.  They 
are  now  precluded  from  raising  any  ques- 
tions In  this  court,  except  such  as  arise  from 
undisputed  or  admitted  facts.  They  must 
stand  or  fall  upon  the  proposition  urged  at 
the  trial,  which.  In  effect,  was  that  although 
the  unity  of  possession  and  right  of  posses- 
sion were  severed  by  the  lease  and  suspended 
for  the  whole  period  of  Its  duration,  yet 
Healey  retained  the  right  to  extend  the  term 
of  the  demise  at  his  own  will  and  without 
the  consent  of  the  plaintiff,  and  could  ab- 
solve his  firm,  which  was  the  tenant,  from 
all  the  legal  consequences  of  holding  over. 
If  that  proposition  Is  law,  then  this  action 
was  well  defended.  In  my  opinion,  such  a 
proposition  is  utterly  indefensible,  and  hence 
I  conclude  that  the  plaintiff  was  entitled  to 
recover,  and  that  the  judgment  below  is 
right.  We  have  no  right  In  this  court  to 
draw  Inferences  of  fact  from  the  evidence  for 
the  purpose  of  reversing  a  judgment,  though 
we  may  in  order  to  sustain  it  Nor  have  we 
any  right  to  assume  that  this  Is  a  hard  case, 
where  the  harshness  of  the  law  should  be 
tempered  by  the  spirit  of  equity.  There  Is 
nothing  in  the  record  before  us  to  show  that 
this  Is  a  hard  case,  if  that  were  of  any  con- 
sequence. So  far  as  we  know,  or  can  know 
from  the  record,  the  defendants  remained  in 
possession  of  the  premises  during  the  whole 
quarter  for  which  the  plaintiff  recovered  rent, 
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and,  If  that  be  so,  the  jndgment  compelled 
them  to  pay  only  the  agreed  rent  for  the 
premises  which  they  have  possessed  and  en- 
joyed. If  they  have  moved  out,  and  the 
plaintiff  has  resumed  possession  or  relet  the 
premises,  their  obligation  to  pay  rent  has 
ceased,  since  the  plaintiff  could  not  recover 
double  rent  If  they  have  moved  ont  and 
left  the  premises  vacant  and  unrented,  it  Is 
their  own  fault,  since.  If  Healey  could,  while 
they  were  In  possession  under  the  leaae,  ex- 
tend the  right  of  possession,  he  certainly 
could,  after  moving  out,  sublet  or  relet  the 
premises.  In  any  aspect  In  which  the  case 
Is  viewed,  no  reason  can  be  found  for  dis- 
turbing the  Judgment,  and  it  should  there- 
fore be  affirmed. 

It  may  be  proper,  before  closing,  to  notice 
the  grounds  upon  which  the  prevailing  opin- 
ion rests.  It  is  based  upon  two  inferences, — 
one  of  fact  and  the  other  of  law:  (1)  That 
since  the  plaintiff's  signature  does  not  appear 
from  the  printed  copy  of  the  lease  contained 
In  the  record  to  be  attached,  and  that  of  both 
Healey  and  his  firm  do  so  appear,  then  it 
may  be  that  Healey  executed  the  lease  for 
the  plaintiff  as  his  agent;  and  (2)  being  agent 
for  the  plaintiff  to  make  the  lease,  he  had  au- 
thority also,  as  agent  for  the  plaintiff,  to  bind 
him  by  giving  his  firm  permission  to  remain 
In  possession  after  the  year  expired.  The  in- 
ference of  agency  or  actual  authority  from 
the  plaintiff  is  based  solely  upon  the  absence 
of  his  signature  from  the  copy  of  the  lease  as 
printed  In  the  record,  which  may  be  due  to  a 
blander  of  the  printer  or  scrivener.  This  in- 
ference of  fact  is  made,  not  only  against  the 
findings  of  the  trial  court  that  no  such  au- 
thority In  fact  or  in  law  was  possessed  by 
Healey,  but  against  the  admission  of  the 
pleadings  that  both  of  the  common  owners 
united  in  malcing  the  lease;  and  that,  too, 
not  for  the  purpose  of  sustaining  the  Judg- 
ment, but  of  reversing  it  If  the  lease  had 
not  been  printed  in  the  record  at  all,  the 
plaintiff's  case  would  stand  admitted  upon 
the  record,  as  It  does  now.  It  is  hardly  nec- 
essary to  add  that  a  fact  admitted  by  the 
pleadings  cannot  be  contradicted  or  quallfled 
by  equivocal  Inferences  from  the  proofs  In 
any  case,  and  much  less  Is  it  permissible  In 
this  court  for  the  purpose  of  reversing  a 
Judgment  based  not  only  upon  the  admission, 
bnt  upon  the  findings  of  the  trial  court, 
which  negative  the  existence  of  such  fact 
The  proposition  of  law  that  an  agent  to  exe- 
cute a  lease  for  a  definite  term,  has  power  to 
bind  his  principal  by  a  renewal  or  extension 
of  the  time,  will,  I  venture  to  say,  be  found 
equally  difficult  to  maintain. 

It  may  finally  be  observed  that  the  circum- 
stance that  the  plaintiff's  signature  does  not 
appear  upon  the  copy  of  the  lease  In  the  rec- 
ord has  not  the  slightest  significance,  and  Is 
not  even  referred  to  In  the  defendants'  brief, 
and  was  not  mentioned  at  the  argument.  We 
might  as  well,  upon  the  same  reasoning,  re- 
verse a  Judgment  upon  a  promissory  note  ap- 


pearing In  the  record  without  signature, 
when  the  execution  and  delivery  were  ad- 
mitted by  the  pleadings. 

HAIGHT,  J.,  reads  for  reversal  and  new 
trial.  GRAY,  BARTLETT,  MARTEN',  an^, 
VANN,  JJ.,  concur.  O'BRIEN,  J.,  reads  for 
affirmance,  and  PARKER,  C.  3.,  concurs. 

Judgment  and  order  reversed,  etc. 


(15S  K.  T.  It2> 

PEOPLE  ex  rel.  WM.  J.  MATHESON  &  CO, 

Limited,    v.    ROBERTS,    Comptroller. 

(Court  of  Appeals  of  New  York.    Feb.  28, 

1899.) 

Taxation — Coiipobations  —  Fbakcbisbs  — Exmi»- 

TIONS. 

1.  Where  part  of  the  bosiness  of  a  mannf  ac- 
tnring  corporation  is  selling  imported  goods 
from  brolcen  packages,  it  is  not  exempt  from 
taxation  as  a  manufacturing  corporation,  under 
Laws  1880,  c.  542,  {  3,  as  amended,  exempting 
corporations  wholly  engaged  in  manufactnring 
within  the  state. 

2.  A  state  tax  on  a  corporate  franchise,  to  be 
computed  on  its  dividends,  is  not  a  tax  on  its 
property,  and  in  violation  of  Const.  U.  S.  art. 
1,  $  10,  forbidding  a  state  to  tax  imports, 
though  the  corporation  engages  in  foreign  com- 
merce. 

Appeal  from  supreme  court  appellate  divi- 
sion. Third  department. 

Certiorari  by  the  people,  on  the  relation  of 
William  J.  Matheson  &  Co.,  Limited,  against 
James  A.  Roberts,  as  comptroller,  etc  From 
an  order  of  the  appellate  division,  affirming 
a  determination  of  the  comptroller  and  dis- 
missing the  writ  to  review  his  proceedings 
(50  N.  Y.  Supp.  1132),  relator  appeals.  Af- 
firmed. 

John  B.  Oreen,  for  appellant    O.  D.  B. 

Hasbrouck,  for  respondent 

HAIGHT,  J.  This  appeal  brings  here  for 
review  an  order  made  upon  the  return  to  a 
writ  of  certiorari,  sued  out  by  the  relator, 
for  the  purpose  of  reviewing  the  determina- 
tion of  the  comptroller,  whereby  the  relator 
was  adjudged  liable  to  pay  certain  taxes  and 
penalties  to  the  state,  under  chapter  542  of 
the  Laws  of  ISSO,  and  the  laws  amendatory 
thereof,  providing  for  the  assessment  and 
payment  of  tax^s  to  the  state  by  certain  cor- 
porations. The  relator  is  a  domestic  corpo- 
ration, organized  under  chapter  611  of  the 
Laws  of  1876,  for  the  purpose  of  "Importing, 
manufacturing,  buying,  and  selling  aniline 
colors,  dyestuffs,  dyewood,  and  sumach  ex- 
tracts, and  such  other  articles  of  manufac- 
ture and  merchandise  as  shall  be  Incidental 
to,  or  of  the  same  general  nature  and  de- 
scription as,  the  foregoing."  The  comptrol- 
ler imposed  taxes  upon  It  nnder  chapter  542 
of  the  Laws  of  1880  and  the  acts  amendatory 
thereof  (chapter  361,  Laws  1881;  chapter 
501.  Laws  1885;  chapter  463,  Laws  1888; 
chapter  522,  Laws  1890),  for  the  six  years, 
ending  November  1,  1895,  computing  the 
taxes  upon  the  basis  of  $250,000  capital  em- 
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ployed  within  this  state,  at  the  rate  of  2Vi 
mills,  aggregating  ^,750,  and  penalty  of 
$375,  making  $4,125.  TTpon  a  rehearing,  such 
decision  was  revised  by  reducing  the  rate  of 
taxation  to  2  it/^,  mills,  and  the  amount  of 
the  tax  and  penalty  from  $4,125  to  $3,884, 
which  amount  was  paid  to  the  state  treas- 
urer by  the  relator  on  the  24th  day  of  De- 
cember, 1896.  On  the  26th  day  of  January, 
1897,  the  relator  obtained  a  writ  of  certiorari 
to  review  the  determination  of  the  comptrol- 
ler. The  appellate  division  affirmed  his  ac- 
tion, and  the  relator  has  appealed  to  this 
court 

The  relator  claims  that  its  business  In  this 
state,  other  than  manufacturing,  was  solely 
foreign  commerce,  and  that,  being  a  manu- 
facturing corporation,  it  was  not  taxable  im- 
der  section  3  of  chapter  542  of  the  Laws  of 
1880,  as  amended,  which  provides  that  every 
corporation,  except  manufacturing  or  mining 
corporations  or  companies,  wholly  engaged 
in  carrying  on  inannfacturing  or  mining  ores 
within  this  state,  shall  be  subject  to  taxa- 
tion as  provided  by  said  chapter.  The  re- 
lator further  claims  that  any  tax  based  upon 
its  capital  stock  thus  employed  in  foreign 
commerce  is  forbidden  by  section  10  of  arti- 
cle 1  of  the  federal  constitution,  which  is  as 
follows:  "No  state  shall,  without  the  consent 
of  the  congress,  lay  any  Impost  or  duties  on 
Imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  Its  Inspec- 
tion laws;"  and  clause  3  of  section  8  of  arti- 
cle 1  thereof,  which  provides  that  congress 
shall  have  power  "to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states."  It  appears  that  the  relator  was  en- 
gaged in  the  business  of  manufacturing  ani- 
line dyes  in  this  state^  and  for  that  purpose 
Imported  In  part  Its  raw  material,  and  in 
part  purchased  It  from  domestic  dealers; 
that  it  also  was  engaged  in  the  business  of 
importing  manufactured  dyes,  which  were 
placed  in  stock  with  its  manufactured  goods, 
and  sold  as  a  part  of  Its  general  stock  in 
trade,  some  In  the  original  packages  in  which 
It  was  Imported  and  some  in  broken  pack- 
ages. It  is  contended  on  behalf  of  the  re- 
lator that  the  goods  imported  for  sale  were 
merely  incidental  to  its  business  of  mannfac- 
turlng;  that  many  bouses  preferred  to  pur- 
chase all  of  their  goods  from  the  relator; 
and  that  In  order  to  accommodate  and  sup- 
ply its  customers,  it  purchased  and  kept  on 
hand  other  dyes  than  those  mannfactured  by 
it  80  that  It  might  have  a  complete  assort- 
ment, from  which  the  wants  of  its  customers 
might  be  supplied.  With  reference  to  this 
contention,  it  appears  that  about  one-half  of 
the  relator's  business  consisted  in  the  sale 
of  goods  other  than  those  manufactured  by 
it  and,  under  such  circumstances,  a  court 
which  is  limited  In  its  review  to  questions 
of  law  would  hardly  be  Justified  in  holding 
that  such  a  volume  of  business  was  merely 
incidental  to  the  company's  business  of  man- 
ufacturing. 


It  Is  well  settled  that  under  the  constitu- 
tion of  the  United  States,  congress  has  the 
exclusive  power  to  regulate  commercje,  both 
foreign  and  Interstate,  and  to  impose  taxes  on 
importations.  It  is  equally  well  settled  that 
property  Imported,  after  It  has  been  entered 
at  a  port  and  the  duty  has  been  paid,  and  It 
has  passed  from  the  jurisdiction  of  the  Unit- 
ed States  to  that  of  the  state,  and  become 
mixed  with  other  property,  so  as  to  lose  its 
distinctive  character  as  an  import  becomes 
subject  to  the  taxing  power  of  the  state. 
This  was  conceded  by  Chief  Justice  Marshall 
in  the  case  of  Brown  v.  State  of  Maryland, 

12  Wheat  419,  441,  In  which  he  held  that  an 
act  of  the  legislature  requiring  that  persons 
engaged  In  the  business  of  selling  imported 
goods  should  pay  a  license  fee  was  Invalid. 
In  speaking  of  the  power  of  the  state,  under 
this  article  of  the  constitution,  he  says: 
"There  must  be  a  point  of  time  when  the 
prohibition  ceases  and  the  power  of  the  state 
to  tax  commences."  He  then  speaks  of  the 
difficulty  in  determining  the  time,  and  likens 
It  to  the  difficulty  In  distinguishing  the  inter- 
vening colors  between  white  and  black  when 
they  approach  so  closely  aa  to  perplex  the 
vision  In  marking  the  distinction  between 
them,  and  conclndes:  "It  is  sufficient  for  the 
present  to  say,  generally,  that  when  the  im- 
porter has  BO  acted  upon  the  thing  Imported 
that  it  has  become  Incorporated  and  mixed 
up  with  the  mass  of  property  in  the  country, 
it  has,  perhaps,  lost  its  distinctive  character 
as  an  import  and  has  become  subject  to  the 
taxing  power  of  the  state;  but  while  remain- 
ing the  property  of  the  Importer,  In  his  ware- 
house, in  the  original  form  or  package  in 
which  it  was  imported,  a  tax  upon  it  Is  too 
plainly  a  duty  on  Imports  to  escape  the  pro- 
hibition in  the  constitution."    Low  v.  Austin, 

13  Wall.  29;  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  284,  295;  Waring  v.  Mayor, 
etc.,  8  Wall.  110,  121;  Cook  v.  Pennsylvania, 
97  U.  S.  566,  673;  Machine  Oo.  v.  Gage,  100 
U.  S.  679.  It  will  thus  be  seen  that  the  su- 
preme court  of  the  United  States  has  had 
difficulty  in  determining  the  precise  time 
when  imported  goods  pass  from  under  the 
clause  of  the  constitution  referred  to,  and 
come  under  the  taxing  power  of  the  state. 
The  court,  however.  In  all  of  the  cases,  con- 
cedes that  where  the  original  packages  in 
which  the  goods  were  Imported  have  been 
broken,  and  the  goods  taken  therefrom  and 
placed  In  store  upon  sale,  thereby  becoming 
mixed  with  other  property,  they  become  sub- 
ject to  the  taxing  power  of  the  state. 

In  this  case  It  does  not  become  necessary 
to  pursue  the  subject  further,  or  to  deter- 
mine any  question  with  reference  to  original 
packages.  As  we  have  shown,  a  portion  of 
the  relator's  business  was  that  of  selling 
goods  from  the  broken  packages,  and  the 
question  presented  for  our  determination  is 
whether  the  relator  is  exempted  as  a  manu- 
facturing corporation.  It  is  not  if  it  is  en- 
gaged in  other  business.    The  state  has  the 
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power  to  tax,  so  far  ag  the  relator's  business 
is  that  of  selling  goods  from  broken  pack- 
ages, and  It  consequently  follows  that  no  ex- 
emption exists  as  to  Us  business  of  manu- 
facturing. People  T.  Campbell,  145  N.  X. 
687,  40  N.  E  239. 

We  have  thus  far  considered  the  case  upon 
the  theory  that  the  tax  was  a  tax  upon  prop- 
erty, which  at  some  time  had  been  Imported 
from  a  foreign  country;  but  the  tax  Imposed 
Is,  we  think.  In  no  sense  a  tax  upon  prop- 
erty. It  will  be  observed  that  the  relator  is 
a  domestic  corporation,  organized  under  the 
laws  of  this  state,  and  is  doing  business  with- 
in the  state.  It  is  a  creation  of  the  state, 
subject  to  the  laws  of  the  state,  enjoying  the 
benefits  and  protection  afforded  by  the  state, 
and  as  such  should  bear  Its  part  of  the  bur- 
dens necessary  to  maintain  the  goyemment 
of  the  state  from  which  It  derives  Its  life  and 
Income.  The  statute  provides  that  it  shall 
pay  taxes  upon  its  franchise  annually,  to  be 
computed  upon  its  dividends  declared.  Such 
Is  the  tax  imposed  In  this  case.  No  tax  Is  Im- 
posed upon  Us  property,  nor  Is  there  any  dis- 
crimination made  between  this  and  other  cor- 
porations. We  do  not  understand  that  a  stat- 
ute Imposing  such  a  tax  is  violative  of  any 
provision  of  the  constitution  of  the  United 
States.  In  the  case  of  Home  Ins.  Go.  y.  State 
of  New  York,  134  D.  S.  594.  10  Sup.  Ct  593, 
it  was  held,  as  stated  In  the  headnote,  that 
"a  tax  which  is  imposed  by  a  state  statute 
upon  the  corporate  franchise  or  business'  of 
all  corporations  incorporated  under  any  law 
of  the  state  or  of  any  other  state  or  country, 
and  doing  business  within  the  state,  and 
which  is  measured  by  the  extent  of  the  divi- 
dends of  the  corporation  In  the  current  year, 
is  a  tax  upon  the  right  or  privilege  to  be  a 
corporation  and  to  do  business  within  the 
state  in  a  corporate  capacity,  •  •  •  and, 
being  thus  construed,  its  imposition  upon  the 
dividends  of  the  company  does  not  violate 
the  provisions  of  the  statute  exempting  bonds 
of  the  United  States  from  taxation."  While, 
as  we  have  seen,  the  decision  of  that  case 
had  reference  to  the  statute  exempting  bonds 
from  taxation,  the  discussion  involved  the 
cases  arising  under  the  constitution  with  ref- 
erence to  taxes  on  Imports,  and,  In  eCCect  cov- 
ered the  exemption  in  such  cases.  That  case 
was  an  affirmance  of  the  decision  of  this  court 
(92  N.  Y.  328),  and  was  followed  in  the  case  of 
People  V.  Wemple,  131  N.  Y.  64,  29  N.  E.  1002. 
The  order  should  be  affirmed,  with  ccets.  All 
concur.    Order  affirmed. 


(158  N.  Y.  168) 

PEOPLE  ex  rel.  AAIERTOAN  SOD.«L-FOUN- 
TAIN  CO.  V.   ROBERTS,   Comptroller. 

(Court  of  Appeals  of  New  York.    Feb.  28, 

1899.) 

Taxatiov—Corporatioxs— Capital— Exemptions. 

1.  Where  part  of  the  business  of  a  foreiRn 
corporation,  engaged  in  manufacturing  in  the 
state,  is  carrying  on  interstate  commerce,  it  is 
aot  exempt  from  taxation,  under  Laws  1880, 


c.  542,  as  amended  by  Liaws  1890,  e.  S2Z,  ex- 
empting corporations  wholly  engaged  in  manu- 
facturing within  the  state;  there  being  no  hos- 
tile discrimination  against  the  corporation  in 
the  assessment  of  the  tax. 

2.  A  state  tax  on  a  corporation's  capital  em- 
ployed in  manufacturing,  when  it  also  sells 
goods  manufactured  outside  the  state,  is  not 
within  the  constitutional  inhibition  against  a 
state  taxing  imports  or  regulating  interstate 
commerce. 

Appeal  from  supreme  court,  appellate  divi- 
sion, Third  department. 

Oertlorarl  by  the  people,  on  the  relation 
of  the  American  Soda-Fonntaln  Company, 
against  James  A.  Roberts,  comptroller.  From 
a  Judgment  and  order  of  the  appellate  divi- 
sion, reversing  a  determination  of  the  comp- 
troller assessing  a  corporation  tax  on  the  re- 
lator for  three  years  ending  November  1,  1898 
(51  N.  Y.  Supp.  487),  it  appeals.    Reversed. 

The  relator  is  a  foreign  corporation,  organ- 
ized under  the  laws  of  the  state  of  New  Jer- 
sey, with  a  capital  of  $3,750,000,  for  the 
purpose  of  carrying  on  the  business  of  "the 
manufacture  and  sale  of  soda  and  mineral 
water  apparatus,  and  of  supplies  for  dealers 
in,  and  dispensers  of,  soda  and  mineral  wa- 
ters," the  manufacture  and  sale  of  various 
other  articles  pertaining  to  that  business,  and 
other  business  not  directly  connected  there- 
with. Under  Us  charter  privileges,  the  re- 
lator acquired  the  business  of  James  W. 
Tuffts,  of  Boston,  A.  D.  PuCTer  &  Sons,  of 
Boston,  Charles  IJppincott  &  Co.,  of  Phila- 
delphia, and  the  John  Matthews  Apparatus 
Co.,  of  New  York.  It  appears  by  the  petition 
of  the  relator  for  a  rehearing  before  the 
comptroller,  by  the  affidavit  of  Its  secretary, 
and  the  testimony  given  upon  such  rehear- 
ing, that  it  was  engaged  in  business  in  this 
state  at  three  different  places  in  the  city  of 
New  York.  It  conducted  business  at  First 
avenue,  between  Twenty-Sixth  and  Twenty- 
Seventh  streets,  under  the  name  of  the  "John 
Matthews  Apparatus  CJompany,"  at  10  Warren 
street  under  the  name  of  "James  W.  Tuffts," 
and  at  41  Centre  street  under  the  name  of  "A. 
D.  Puffer  &  Sons."  At  its  place  of  business 
on  First  avenue  it  manufactured  and  sold 
soda  and  mineral  water  apparatus,  and  the 
various  articles,  ornaments,  and  flavoring  ex- 
tracts used  in  and  upon  such  apparatus.  At 
the  Warren  and  Centre  street  houses  it  was 
engaged  in  the  business  of  selling  merchan- 
dise of  the  same  general  character  as  that 
manufactured  by  the  John  Matthews  Ap- 
paratus Ctompany,  but  whatever  was  sold  at 
those  places  was  manufactured  in  Boston,  at 
which  place  the  relator  baa  its  principal 
place  of  business.  At  the  Tuffts  and  Puffer 
branches  the  relator  had  salesrooms  in  which 
samples  of  the  goods  manufactured  in  Bos- 
ton were  kept,  and  orders  for  such  goods 
were  generally  filled  by  their  being  shipped 
from  Boston,  to  which  place  all  moneys  re- 
ceived therefor  were  transmitted,  but  occa- 
sionally it  sold  articles  that  were  kept  in 
the  New  York  stores  as  samples,  and  then 
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procared  otbers  to  take  the  place  of  those 
sold.  The  relator  bad  all  its  glass  made  by 
a  company  in  Poughkeepsle,  which  it  pur- 
chased and  sold  in  connection  with  the  ap- 
paratus It  manufactured,  and  sometimes  to 
supply  customers  who  required  the  glass  only. 
This  business  amounted  to  about  $6,000  an- 
nually, and  the  average  stock  of  glass  car- 
ried by  the  relator  was  of  the  value  of  from 
^,000  to  17,000.  It  also  Imported  marble, 
which  it  sold,  and  of  which  it  carried  a  stock 
of  the  value  of  $20,000.  This  marble  was 
sawed  and  polished,  and  the  slabs  were  fur- 
nished with  the  soda-fountain  apparatus. 
During  the  years  1890,  1891,  1892,  and  1893, 
the  relator  sold  at  the  Tuffts  and  Puffer 
houses  some  of  its  fountains  on  conditional 
sales  by  which  it  retained  the  ownership,  the 
average  value  of  which  was  about  $16,000. 
The  value  of  the  stock  carried  by  the  relator 
at  its  branches  in  New  York  was  about  $10,- 
000  at  the  Tuffts  branch,  and  about  $7,500 
at  the  Puffer  branch.  It  paid  about  $3,000 
a  year  rent  for  the  place  where  the  Tuffts 
business  was  carried  on,  and  about  $2,500 
a  year  for  the  place  where  the  Puffer  busi- 
ness was  transacted.  The  comptroller  assess- 
ed upon  the  relator  a  tax  for  the  three  years, 
amounting  to  $1,800,  under  chapter  642  of  the 
Laws  of  1880,  oa  amended  by  chapter  522  of 
the  Laws  of  1890. 

G.  D.  B.  Hasbrouck,  for  appellant  John 
B.  Green,  for  respondent 

MARTIN,  J.  (after  stating  the  facts).  The 
relator  seeks  to  defeat  this  appeal  upon  the 
ground  that  the  portion  of  its  capital  which 
was  employed  by  it  in  this  state  was  used  in 
carrying  on  the  business  of  manufacturing, 
and  that  although  it  was  also  engaged  in  the 
business  of  selling  in  this  slate  goods  manu- 
factured by  it  elsewhere,  it  was  not  liable 
to  be  assessed  for  a  corporation  tax,  under 
the  statutes  relating  to  that  subject  Laws 
1880,  c.  542;  Laws  1890,  c.  522.  In  other 
words,  the  relator  claims  that  so  far  as  its 
capital  was  employed  In  this  state  In  manu- 
facture, it  was  exempt  under  the  statute  of 
1890,  and  that  its  other  business  of  selling 
goods  manufactured  elsewhere  was  Interstate 
commerce,  and  therefore  also  exempt  be- 
cause the  legislature  had  no  itower  to  impose 
a  tax  upon  that  portion  of  Its  business. 
There  seems  to  be  no  complaint  as  to  the 
amount  or  method  of  making  the  assessment 
if  the  relator  was  properly  taxable  upon  the 
portion  of  its  capital  employed  In  this  state 
in  manufacture,  but  its  claim  is  that  the  por- 
tion of  Its  capital  thus  employed  was  exempt 
under  the  statute,  and  that  its  business,  other 
than  manufacturing,  was  Interstate  com- 
merce, and,  consequently,  also  exempt 

The  statute  relating  to  the  taxation  of  cor- 
porations, joint-stock  companies,  and  associa- 
tions, '  so  far  as'  material  to  the  questions  in- 
volved, declares:  "Elvery  corporation  •  •  • 
(or)  company  *  •  •  formed  under,  by  or 
pursuant  to  law  in  this  state  or  in  any  other 
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state  or  country,  and  doing  business  in  this 
state,  except  ~only  •  •  *"  banks,  Insur- 
ance companies,  and  "manufacturing  or  min- 
ing corporations,  or  companies  wholly  en- 
gaged in  carrying  on  manufacture,  •  •  • 
shall  be  liable  to  and  shall  pay  a  tax,  as  a 
tax  upon  Its  franchise  or  business,  into  the 
state  treasury  annually,  to  be  computed  as 
follows."  The  statute  of  1880  was  amended 
in  1890  (chapter  522)  by  inserting  the  words 
"wholly  engaged  in"  before  the  words  "carry- 
ing on  manufacture."  The  obvious  purpose 
of  this  amendment  was  to  qualify  and  limit 
the  exemption  as  It  formerly  existed.  It  Is  to 
be  observed  that,  under  the  statute  as  ic 
existed  when  this  tax  was  lmix)sed,  a  cor- 
poration, foreign  or  domestic,  exempted  from 
taxation,  was  only  one  which  was  "wholly 
engaged  In  carrying  on  manufacture  •  •  • 
within  this  state."  The  plain  reading  of  this 
statute,  and,  consequently,  its  evident  purpose 
and  intent,  was  to  limit  this  exception  to  such 
corporations  or  companies  only.  Therefore 
the  only  ground  upon  which  the  relator  can 
rely  for  exemption  from  taxation  In  this  state 
is  that  it  was  "wholly  engaged  In  manufac- 
ture." If  it  was  engaged  In  manufacturing 
and  other  business  as  well,  it  Is  not  protect- 
ed by  the  exception,  as  the  words  "whcJly 
engaged  in"  qualify  the  exemption  as  it  pre- 
viously existed,  and  limit  It  to  corporations 
or  companies  whose  corporate  or  company 
business  Is  exclusively  that  of  manufacture. 
People  V.  Campbell,  144  N.  Y.  16G,  38  X.  E. 
990;   Id.,  145  N.  Y.  587,  40  N.  B.  239. 

Manifestly,  the  business  of  the  relator  in 
this  state  was  not  confined  to  manufacturing 
alone.  By  its  verified  petition,  by  the  affi- 
davit of  its  secretary,  and  by  his  testimony 
given  upon  the  hearing.  It  appears  that  Jt 
had  at  least  two  places  within  the  state 
where  it  had  capital  invested  and  was  en- 
gaged in  buslneee  other  than  manufacture. 
It  is,  however,  claimed  that  the  other  busi- 
ness carried  on  by  It  In  this  state  was  Inter- 
state commerce.  Even  If  that  were  to  be  ad- 
mitted, still,  as  the  relator  was  engaged  in 
business  other  than  manufacturing,  it  was 
clearly  not  within  the  letter  or  spirit  of  the 
statute  excepting  manufacturing  corporations 
or  companleci  from  taxation.  Obviously,  the 
relator  was  engaged  in  this  state  in  other 
business  than  manufacturing,  and  therefore 
was  not  Included  within  the  exemption  of  the 
statute.  'People  v.  Roberts,  154  N.  Y.  1,  47 
N.  E.  974. 

Nor  does  the  fact  that  the  relator's  busi- 
ness, other  than  manufacturing,  was  Inter- 
state commerce,  prevent  the  state  from  sub- 
jecting its  business  to  taxation,  where  there 
was  no  hostile  discrimination  against  the  re- 
lator in  the  assessment  thereof.  People  v. 
Wemple,  138  N.  Y.  1,  33  N.  E  720.  We  think 
that  the  imposition  of  a  tax  upon  the  relator's 
capital  employed  In  manufacturing,  when  it 
was  also  engaged  in  selling  goods  manufac- 
tured outside,  was  not  in  conflict  with  the 
federal  constitution,  which  prohibits  the  lay- 
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Ingr  of  any  Impoets  or  duties  <hi  Imports  or 
exports,  and  confers  upon  congress  the  power 
to  regulate  commerce.  By  this  statute,  do- 
mestic and  foreign  corporations  are  taxed 
alike  upuu  their  franchise  or  business  tran- 
sacted within  the  state,  and,  If  they  are  en- 
gaged In  state  as  well  as  Interstate  business, 
they  are  taxable  upon  both.  People  v.  Wem- 
ple,  supra;  People  v.  Roberts,  158  N.  Y.  162, 
62  N.  B.  1102.  The  judgment  and  order  of  the 
appellate  division  should  be  reversed,  and  the 
determination  of  the  comptroller  affirmed, 
with  costs.  All  concur.  Judgment  and  or- 
der reversed,  eta 


ara  N.  T.  n« 


In  re  BlNDBa:i. 


(Court  of  Appeals  of  New  York.    Feb.  78, 

1899.) 

Attobnbt  i.in>  CusHT— Dscirr— DiSBABmiiT— 

Rbpvsai.  to  T«8ti»t— Rbtisw. 

1.  An  attorney  accepted  from  the  sherifC  the 
amount  realized  (less  than  its  face)  on  Us  cli- 
ent's mortga^re,  depositing  it  to  his  own  ac- 
connt,  and  at  once  checlcing  the  most  of  it  out 
to  his  own  use.  He  concealed  the  fact  of  pay- 
ment from  his  client,  and  while  the  latter  was 
in  Ignorance  gave  him  his  note  for  the  face  of 
the  mortgage,  and  a  guaranty  to  pay  a  snm  in 
excess  of  the  mortgage  on  the  client's  deliver- 
ing the-note  and  an  aislgnment  of  the  deficien- 
ej  Judgment.  The  note  was  never  paid,  but 
the  attorney  confessed  judgment  for  the 
amount,  and  assigned  a  policy  on  his  life  to  se- 
cure It  After  the  note  was  due,  he  repre- 
sented to  a  friend  of  the  client  that  he  had 
loaned  the  money  to  one  M.,  who  would  soon 
fall  into  a  fortune,  and  repay  it;  bnt  on  the 
disbarment  proceedings  M.  was  not  produced, 
and  no  effort  made  to  prove  the  loan  to  him. 
Bdd,  that  the  evidence  was  sufiBcient  to  sus- 
tain an  order  of  disbarment  on  the  charges  of 
deceit  and  malpractice. 

2.  Where  accused.  In  disbarment  proceed- 
ings, refuses  to  testify  in  his  own  l>ehalf,  a  le- 
gal presumption  arises  of  the  truth  of  the  char- 
ges made  out  by  the  evidence. 

3.  Where  it  is  not  shown  that  a  decision  of 
the  appellate  division  is  nnanimons,  the  court 
of  appeals  will  review  the  evidence. 

Appeal  from  supreme  court,  appellate  dlvl- 
■Ion,  First  department 

Disbarment  proceedings  against  William  F. 
Bandel,  an  attorney,  on  charges  preferred  by 
the  Association  of  the  Bar  of  the  City  of  New 
York.  From  an  order  of  the  appellate  divi- 
sion disbarring  defendant,  and  removing  him 
from  office  as  an  attorney  and  counselor  at 
law  (65  N.  Y.  Supp.  1147),  he  appeals.  Affirm- 
ed. * 

T.  MItcljiIl  Tyng,  for  appellant  George  a 
Holt,  for  respondent 

BARTLBTT,  J.  The  material  (acts  out  of 
which  this  proceeding  arises  may  be  briefly 
stated.  One  John  MagdallnskI  became  the 
client  of  the  defendant  under  the  following  ch^ 
cumstances:  MagdallnskI  Is  a  Qerman  musi- 
cian, a  man  of  little  capacity  for  the  transac- 
tion of  business,  and  the  referee  states  that 
in  his  appearance  before  him  he  was  even  dull 
In  the  comprehension  of  ordinary  business 
terms.    He  bad  saved  some  $2,000,  and  la 


September,  1804,  desired  ta  Invect  tt.  Efe  bad 
a  friend  named  MetEger,  also  a  mueddan,  wiw 
held  a  mortgage  for  $2,000  as  guardian  for  aa 
Infant,  and  wished  to  raise  money  for  estate 
purposes  by  selling  it  When  Metzger  learned 
that  MagdallnskI  had  tills  amount  to  invest,  Ik 
suggested  the  purchase  of  the  mortgage,  and 
ofTered  to  take  him  to  his  attorney,  tlie  defend- 
ant, William  F.  Randel,  where  the  tranaactioo 
could  be  closed.  Thereupon  Metzger  intro- 
duced MagdallnskI  to  the  defendant,  and  In 
the  interview  tliat  followed  the  defendant  tidd 
him  that  he  knew  all  about  tiie  mortgage,  and 
that  it  was  a  gilt-edge  security.  The  mort- 
gage was  then  assigned  to  Magdallnski,  and 
he  paid  the  12,000  to  Metzger.  Two  or  three 
months  later  a  summons  in  a  foreclorare  aoit 
upon  a  $3,500  mortgage  was  served  upon 
Metzger,  who  Immediately  notified  Magdalln- 
skI, and  urged  him  to  protect  his  rlt^ta,  aa  it 
was  averred  in  the  complaint  that  the  m(«t- 
gage  was  a  first  lien  upon  the  same  premise* 
covered  by  Magdallnskl's  mortgage.  The  fact 
was  that  these  mortgages  were  recorded  at  the 
same  time,  and  were  entitled  to  share  pro  ratk 
In  the  money  realized  upon  the  sale.  Magda- 
llnskI was  made  a  party  to  the  foredooms  salt 
Both  mortgages  were  foreclosed  together,  and 
the  suit  proceeded  to  judgment  and  sale.  Tlie 
proceeds  of  sale  were  Insufficient  to  pay  tl>e 
liens  In  full,  and  the  amount  realized  on  Mag- 
dallnskl's mortgage  was  $1,480.21.  The  aale  of 
the  mortgaged  premises  took  place  on  May  22, 
1895,  and  on  June  21,  1885,  the  sheriff  gave 
the  defendant,  aa  Magdallnskl's  attorney,  lils 
check  for  this  amount;  also  his  costs  in  a  sep- 
arate check  for  $213.46.  It  was  proved  by 
the  check  lx>ok  of  the  defendant  tliat  th^e 
checks  were  deposited  in  his  bank  acconnt  the 
next  day,  June  22d.  It  also  appears  that  the 
defendant  on  the  same  day  drew  a  check  to 
the  order  of  one  Capt  D.  F.  Edwards  for  $1,- 
260,  which  was  in  part  payment  for  an  inter- 
est he  was  purchasing  in  the  brig  Sunlight, 
owned  by  Capt  Edwards;  it  being  a  second 
payment  on  that  account,  he  having  the  day 
before  drawn  a  check  to  the  order  of  Capt 
Edwards  for  $1,000.  The  greater  part  of  the 
money  received  from  the  sheriff  on  the  mort- 
gage was  necessary  to  make  the  $1,260  cheek 
good.  It  further  appears  that  tietween  the 
day  of  the  sale.  May  22,  1895,  and  on  the 
17th  ot  Jtdy,  1896,  MagdallnskI  made  many 
calls  upon  the  defendant  for  the  purpose  of 
obtaining  from  tilm  the  proceeds  of  the  sale 
of  the  mortgaged  premises,  and  that  the  de- 
fendant. In  none  of  these  Interviews,  disdoaed 
to  him  the  (act  that  he  had  received  the  money 
from  the  sheriff.  MagdallnskI  swears  that 
about  the  middle  of  July,  in  ignorance  of  the 
fact  that  defendant  bad  been  paid  by  the  sher- 
iff, he  received  from  the  defendant  bis  note 
for  $2,000,  dated  July  1,  1805,  and  payable 
five  montlis  after  date;  also  received  a  writ- 
ten guaranty  from  the  defendant  agredng 
to  pay  to  MagdallnskI,  on  December  1,  1885, 
the  sum  of  $2,264.S5,  upon  surrender  ot  the 
$2;000  note,  and  executing  an  assignment  of 
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hlB  deficiency  Jndgm^t  la  the  foreclosnie  suit. 
The  note  and  guaranty  were  never  paid,  ex- 
cept the  sum  of  $56,  and  this  was  the  situa- 
tion at  the  time  these  proceedings  were  in- 
stituted by  the  order  of  the  appellate  division. 
In  October,  1897.  The  defendant  declined  to 
be  sworn  In  his  own  behalf  at  the  trial.  This 
refusal  to  testify  raises  the  legal  presumption 
of  the  truth  of  these  facts,  which  must  have 
been  known  to  defendant,  and  which  he  failed 
to  contradict.  Wylde  v.  Railroad  Co.,  53  N. 
Y.  156.  This  is  In  no  sense  a  criminal  pro- 
ceeding, and  the  statutory  rule  of  no  presump- 
tion in  such  cases  does  not  apply. 

It  is  contended,  on  behalf  of  the  complain- 
ant, that  the  essentia]  facts  are  uncontradict- 
ed; tliat  no  claim  is  made  that  the  defendant 
was  guilty  of  professional  misconduct  prior  to 
the  misappropriation,  on  June  22,  1885,  of  the 
money  collected;  that  the  proof  Is  clear  that 
on  that  day  the  defendant  misappropriated 
nearly  all  of  the  $1,480.21  which  be  had  re- 
ceived as  attorney  for  Magdalinskl;  and  that 
any  agreement  made  between  the  defendant 
and  Magdalinskl  thereafter  is  immaterial,  in 
view  of  the  fact  that  the  defendant  fraudu- 
lently concealed  from  his  dlent  the  payment 
of  the  money  to  him  by  the  sherifT  prior  to  the 
execution  of  the  note  and  guaranty.  This  po- 
sition la  met  by  the  claim  that  the  moving 
papers  do  not  sufficiently  charge  the  defend- 
ant with  deceit  and  malpractice,  and  that  the 
agreement  between  the  defendant  and  Mag- 
dalinskl, resulting  in  the  note  and  guaranty, 
was  not  Induced  by  any  fraudident  conceal- 
ment on  the  part  of  the  defendant;  that  there 
is  no  evidence  to  support  such  a  conclusion. 

The  order  of  the  appellate  division  does  not 
show  that  the  decision  was  unanimous,  and 
we  are  thus  required  to  look  into  the  record 
to  determine  whether  there  is  any  evidence 
supporting  the  findings  of  fact  by  the  referee 
and  the  decision  of  the  court  below.  In  ad- 
dition to  the  facts  already  stated,  it  appears 
that  the  defendant  confessed  Judgment  for 
this  Indebtedness;  also  that  he  assigned  a  pol- 
icy of  insurance  on  his  own  life  as  collateral 
security.  It  was  apparently  the  effort  of  the 
defendant,  throughout  this  transaction,  to  es- 
tablish the  fact  that  Magdalinskl,  with  fuU 
knowledge  of  the  situation,  was  willing  that 
he  should  retain  the  proceeds  of  the  mortgage 
sale  as  a  loan,  upon  his  promise  to  pay  him 
$2,000  and  interest  in  five  months.  On  the 
other  hand,  the  complainant's  position  Is  that 
throughout  his  entire  negotiation  with  the  de- 
fendant, resulting  in  the  note  and  guaranty, 
he  had  no  knowledge  of  the  fact  that  the 
money  had  been  actually  paid  to  defendant 
by  the  sheriff,  but  that  he  was  told  by  the  de- 
fendant that  the  original  plaintiff  in  the  fore- 
closure suit,  having  been  the  purchaser  of  the 
property,  was  able  to  put  off  the  closing  of  the 
matter.  There  is  a  significant  fact  in  the  case 
which  goes  far  to  characterize  the  defendant's 
good  faith  in  this  transaction.  After  the  note 
had  fallen  due  and  was  not  paid,  he  gave 
Metzger,  who  called  upon  him  is  Magdalln- 


i^'s  Intelrest,  to  nnderstand  that  Le  had  loan- 
ed this  money  to  a  man  by  the  name  of  Morn- 
ingstar,  who  was  a  legatee  under  a  will,  and 
that  he  was  expecting  a  considerable  payment 
from  him  immediately,  and  that  be  would 
then  be  able  to  pay  Magdalinskl  the  amount 
of  his  claim.  Momlngstar  was  not  produced 
at  the  trial,  and  no  effort  was  made  by  the 
defendant  to  prove  a  loan  to  him.  As  already 
pointed  out,  the  record  discloses  that  the 
greater  part  of  the  money  was  immediately 
paid  out  on  account  of  the  purchase  of  an  inter- 
est in  the  brig  Sunlight,  and  that  the  defend- 
ant admitted  the  fact  by  the  production  of  his 
check  book  before  the  grievance  committee 
of  the  Association  of  the  Bar  of  the  City  of 
New  York,  when  it  was  making  the  prelimina- 
ry examination  of  this  charge.  The  record 
shows  that  Just  prior  to  the  close  of  the  trial 
the  referee  asked  the  defendant  if  he  did  not 
wish  to  be  voluntarily  sworn,  and  the  latter 
replied:  "No,  air;  I  shall  contend  that  the 
proofs,  as  they  now  stand,  and  In  fact  at  the 
conclusion  of  the  petitioner's  case,  fully  estab- 
lished every  fact  set  forth  in  the  answer  to 
the  petition."  If  there  was  any  possible  state- 
ment that  the  defendant  could  have  made,  cal- 
culated to  explain  his  conduct  and  relieve  him- 
self from  the  serious  consequences  of  the  facts 
as  disclosed  by  this  record,  he  should  have 
taken  the  stand,  made  a  full  statement,  and 
submitted  himself  to  cross-examination.  W^ 
are  satisfied  that  there  is  evidence  to  support 
the  decision  of  the  court  below,  the  material 
facts  being  substantially  uncontradicted.  The 
order  appealed  from  should  be  affirmed.  All 
concur.    Order  affirmed. 


(158  N.  Y.  187) 

PEOPLE  ex  rel.   TERRY  v.   KELLER, 
Commissioner  of  Public  Charities. 

(Court  of  Appeals  of  New  York.    Feb.  28,   • 
1899.) 
MoNiciPALiTiss  —  Civil    Sekvioe  —  Competitive 

CLtSSES. 

1.  Laws  1898,  c.  186,  amending  Laws  1883, 
c.  354,  giving  municipal  employes  in  competi- 
tire  classes  the  right  to  be  heard  before  re- 
moval, does  not  apply  to  the  city  of  New  York, 
since  the  Greater  New  York  charter  provided 
a  special  civil  service  system  for  that  city. 
Per  Gray,  J. 

2.  Tho  position  of  a  city  employe  was  on 
March  5,  1898,  changed  from  the  competitive 
to  the  noncompetitive  class.  On  March  Slst 
went  into  effect  Laws  1898,  c.  186,  amending 
Laws  1883,  c.  354,  giving  employes  in  competi- 
tive classes  the  right  to  be  heard  before  re- 
moval. On  July  1st,  the  employ^  was  removed, 
without  opportunity  to  be  neard.  Held,  that 
the  failure  of  the  state  civil  service  commission 
to  approve  the  classificatioD  of  March  5th,  as 
required  by  chapter  186,  did  not  restore  the 
employfe  to  the  competitive  class,  and  hence  he 
was  not  in  a  position  to  invoke  the  aid  of  the 
statute.     Per  Gray,  O'Brien,  and  Haight,  JJ. 

Bartlett,  J.,  dissenting. 

Appeal  from  supreme  court,  appellate  divi- 
sion, First  department 

Mandamus  by  the  people,  on  the  relation  of 
John  W.  Terry,  against  John  W.  Keller,  com- 
missioner of  public  charities.     From  an  or- 
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der  denying  the  writ,  affirmed  by  the  appel- 
late division  (54  N.  Y.  Supp.  1011),  relator 
appeals.     Affirmed. 

Julius  M.  Hayer,  for  appellant.  Theodore 
Connoly,  for  respondent. 

GRAY,  J.  The  relator  applied  for  a  writ 
of  mandamus  commanding  the  respondent  to 
reinstate  blm  in  his  former  position  of  super- 
intendent of  the  almshouse,  la  the  city  of 
New  York.  The  application  was  denied  at 
the  special  term,  and  the  order  there  entered 
was  affirmed  at  the  appellate  division  of  the 
supreme  court  In  the  First  department  Prior 
to  January  1,  1898,  the  relator  had  held  such 
a  position  under  the  former  city  government, 
and  when  the  Greater  New  York  charter 
went  Into  effect  on  that  date,  pursuant  to  the 
provisions  of  section  1536,  he  wan  transferred 
to  a  similar  position  in  the  department  of 
public  charities  of  the  new  city.  That  posi- 
tion, from  January  1,  1898,  to  March  5,  1898, 
was  classified  as  competitive,  pursuant  to  the 
civil  service  regulations  of  March  4,  1897; 
but,  under  the  regulations  adopted  by  the 
municipal  civil  service  commissioners  of  the 
new  city,  which  went  into  effect  on  March 
5,  1898,  the  position  was  classified  within 
Schedule  A,  as  not  subject  to  competitive 
examination.  On  March  31, 1898,  chapter  186 
of  the  Iawb  of  1898  went  into  effect,  which 
amended  sections  8  and  13  of  the  general  civ- 
il service  act  of  1883.  Those  sections,  as 
amended,  changed  the  manner  in  which  rules 
and  regulations  for  appointments  and  promo- 
tions in  the  civil  service  should  be  adopted 
and  put  in  force,  and  they  gave  the  right  to 
persons  holding  positions  subject  to  competi- 
tive examination  to  be  heard  in  explanation, 
before  removal  from,  or  reduction  in,  office. 
On  July  1,  1898,  the  relator  was  removed 
from  office,  without  notice,  or  an  opportunity 
to  be  beard. 

'  It  is  the  claim  of  the  relator  that  the  pro- 
visions of  the  amendatory  act  of  1898  applied 
to  those  of  the  Greater  New  York  charter, 
which  regulated  the  civil  service  system  In 
that  city,  and  that,  therefore,  as  the  rules  and 
regulations  of  March  5th  had  not  been  ap- 
proved by  the  state  civil  service  commission, 
as  required  by  the  act,  they  were  of  no  effect 
on  and  after  July  1st,  "and  either  the  rules  of 
March  4,  1897,  were  again  In  force, -or  there 
were  no  rules  in  force  in  the  city  of  New 
York."  That  Is  the  situation  which  the  ap- 
pellant's counsel,  in  his  brief,  defines  as  ex- 
isting on  July  Ist,  and  he  argues  that,  if  the 
rules  of  1897  became  again  effective,  his  place 
was  within  the  competitive  class,  and  his  re- 
moval was,  therefore,  illegal;  or,  if  there 
were  no  rules  then  in  force,  that  he  must  be 
deemed  to  be  a  person  holding  a  position  sub- 
ject to  competitive  examination.  When  the 
Leet  Case,  157  N.  Y.  90,  51  N.  E.  431.  was  de- 
cided, the  question  of  the  effect  of  the  act  of 
1898  upon  the  civil  service  provisions  of  the 
Greater  New  York  charter  was  discussed  in 
the  opinion;  but  the  decision  of  the  case  was 


placed,  by  a  majority  of  the  members  of  the 
court,  upon  the  other  ground  of  the  opinion, 
that  the  act  of  1898  was  prospective  in  its 
operation,  and  recognized  to  be  valid  and  in 
force  existing  city  civil  service  regulatimis. 
for  the  period  of  time  specified  in  the  act  as 
that  within  which  rules  and  regulations  were 
to  be  established  having  the  approval  of  the 
state  board.  Leet  had  been  removed  from 
office  within  that  period  of  time,  and  it  fol- 
lowed that  his  removal  was  lawfal,  because 
effected  under  regulaticms  at  the  time  valid- 
It  was  held  that  by  the  act  of  189S  a  period 
of  time  of  two  months  was  provided  for,  with- 
in which  the  mayor  of  a  city  was  to  perform 
the  duty  of  making  regulations  and  classifica- 
tions for  the  civil  service  system,  and  tliat. 
upon  the  expiration  of  that  period,  the  state 
board  had  a  period  of  one  month  vrlthin 
which  to  take  action  upon  the  roles  and  reg- 
ulations promulgated  and  submitted;  so  that 
a  period'  of  three  months  would,  or  might, 
elapse  before  the  new  legislation  could  affect 
such  rules  as  were  then  in  force.  In  the 
present  case,  the  question  is  squarely  present- 
ed for  determination  whether  the  act  of  1898 
applied  to  the  city  of  New  York,  and.  In  re- 
spect to  the  matters  therein  enacted,  affect- 
ed its  charter  provisions.  Reflection  confirms 
me  in  the  opinion  which  I  entertained  and  ex- 
pressed In  the  Leet  Case,  and  I  can  add  little, 
if  anything,  to  what  was  said  there,  or  in  the 
opinions  delivered  at  the  appellate  dlvisiiHi. 
I  think  that  when  the  Greater  New  York 
charter  went  into  effect,  on  January  1,  1888, 
It  provided  for  an  elaborate  civil  service  sys- 
tem, which,  by  reason  of  its  features  differing 
from  the  system  provided  for  in  the  general 
act  of  1883  in  marked  and  Jurisdictional  re- 
spects, rendered  it  special  and  exclusive.  The 
very  enactment  of  the  chapter  on  dvU  serv- 
ice in  the  Greater  New  York  charter  seems 
to  prove  the  legislative  Intent  to  have  been  to 
make  a  distinct  and  local  system,  and  that 
construction  Is  re-enforced  by  the  marked  and 
substantial  differences  apparent  in  the  legis- 
lation. If  the  city  of  New  York  was  to  re- 
main nnder  the  operation  of  the  general  act 
of  1883,  it  was  unnecessary  to  enact  the  dab- 
orate  provisions  for  a  civil  service  system  in 
the  charter.  It  seems  to  me  to  be  perfectly 
clear  that  the  civil  service  provisions  of  the 
charter  constituted  a  special  law,  as  a  part  of 
the  system  of  local  administration.  When 
the  act  of  1898  was  passed,  there  was  nothing 
In  Its  language  to  suggest  an  Intention  on  the 
part  of  the  legislature  that  It  should  apply  to 
the  city  of  New  York.  Its  tiUe  expresses,  as 
does  its  first  section,  the  sole  purpose  to  be  to 
amend  two  of  the  sections  of  the  act  of  1883. 
In  no  part  of  it  Is  there  any  reference  to  the 
Greater  New  York  charter,  and  the  only  rea- 
sons for  making  the  act  applicable  must  be 
that  the  city  still  contlnped  under  the  opera- 
tion of  the  general  act  of  1883,  or  that  a  rea- 
sonable Intendment  of  the  enactment,  from 
the  subject-matter,  could  only  be  accomplish- 
ed by  giving  it  an  application  to  the  city  of 
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New  York.  As  to  the  first  reason,  I  need  say 
no  more  than  what  has  already  been  said. 
As  to  the  second  reason,  It  finds  no  support 
In  the  settled  rule  of  law  In  such  cases.  Fur- 
thermore, It  seems  to  me  to  be  without  force, 
luasmuoh  as  there  appears  to  be  a  purpose  In 
making  the  act  solely  applicable  to  the  other 
cities  of  the  state.  The  amendments  applied 
to  the  other  cities  some  new  features,  viz. 
those  which  had  been  Inserted  in  the  Greater 
New  York  charter  relating  to  the  appointment 
of  commissioners  by  the  mayors  of  the  cities 
and  to  the  admission  of  laborers  Into  the  civil 
service  system.  Section  1618  of  the  Greater 
New  York  charter  expressly  provides  that  nei- 
ther the  act,  nor  any  section  or  provision 
thereof,  should  be  deemed  to  be  repealed  or 
amended  by  any  act  of  the  legislature  unless 
it  be  so  expressly  stated,  or  the  legislative  In- 
tent to  that  effect  be  unmistakable.  That 
provision  is  In  clear  accord  with  the  settled 
law  of  the  state  that  a  special  statute  provid- 
ing for  a  particular  case  or  class  of  cases  is 
not  repealed  by  a  subsequent  statute,  general 
in  Its  terms,  unless  the  intention  to  repeal  is 
manifest  from  the  language,  although,  In 
terms,  the  subsequent  statute  is  broad  enough 
to  cover  the  particular  case.  The  two  laws 
may  stand  together;  the  one  as  a  general  law 
of  the  state,  and  the  other  as  the  law  of  the 
particular  casei  This  proposition  should  be 
regarded  as  Indisputable,  and  it  has  the  sup- 
port of  numerous  cases,  not  only  In  this  state, 
but  In  other  states,  which  are  referred  to  In 
the  opinion  in  the  Leet  Case,  and  In  the  opin- 
ion of  the  appellate  division.  I  am  quite  un- 
able to  find  a  theory  to  make  the  act  of  1898 
fit  the  case  of  the  city  of  New  York  which 
will  stand  the  test  of  the  settled  rules  of  law. 
But,  upon  the  view  that  the  act  of  1898 
does  apply  to  the  city  of  New  York,  the  re- 
lator's case  will  not  be  aided.  If,  by  reason 
of  the  failure  to  establish  civil  service  rules 
and  regulations,  approved  both  by  the  mayor 
of  the  city  and  by  the  state  board,  those  ex- 
isting prior  to  July  Ist  had  become  Invalid 
and  of  no  effect,  then  there  were  no  rules  or 
regulations  In  existence,  and,  consequently, 
there  was  no  classification  of  positions  in  the 
civil  service  of  the  city.  The  rules  and  reg- 
ulations of  March  5,  1898,  had  superseded 
those  which  had  been  established  in  1897, 
and  they  constituted  the  only  ones  regulating 
the  administration  of  the  civil  service  sys- 
tem. We  held  In  the  Leet  Case  that  the  act 
of  1888  was  only  prospective  in  its  operation, 
and  that,  as  the  regulations  of  March  5tb 
were  validly  made  under  the  provisions  ot 
the  Greater  New  York  charter,  they  alone  ap- 
plied to  appointments  and  classifications  with- 
in the  period  of  the  three  months  prescribed 
for  the  promulgation  of  new  regulations  un- 
der the  approval  of  the  state  board.  What, 
therefore,  was  the  situation  on  July  1st,  un- 
less that  of  an  absence  of  any  rules  or  regu- 
lations regulating  appointments  and  promo- 
tions in  the  civil  service?  The  provisions  of 
the  act  of  1898  were  Ineffectual  of  themselves 


to  aid  the  relator.  The  classification  of  his 
position  as  In  the  noncompetitive  class  had 
not  been  changed,  and  the  act  of  1898,  ex 
proprio  vigore,  could  not  place  It  in  the  com- 
petitive class.  His  appointment  to  office  had 
been  made  In  accordance  with  a  classification 
which  was  valid  at  the  time,  and  that  classi- 
fication remained  good;  the  legislation  did 
not  change  it  All  that  it  did  was  to  Impose 
a  duty  upon  the  mayor  which  had  not  been 
performed.  The  utmost  that  can  be  claimed 
for  the  act  Is  that  It  operated  to  protect  posi- 
tions which  had  been  classified  as  competi- 
tive; but  it  did  not  abrogate  the  regulations 
which  had  been  made  at  the  time  of  Its 
passage.  To  the  contrary.  It  recognized  their 
validity.  If  Its  commands  with  respect  to  the 
promulgation  of  new  rules  and  regulations 
were  not  complied  with,  the  courts  were  open 
to  compel  that  compliance;  but  it  is  certain 
that  It  had  no  effect,  of  Itself,  to  classify,  or 
to  affect  any  existing  classifications.  There- 
fore, as  the  relator,  at  the  time  of  his  re- 
moval from  office,  was  in  a  position  in  the 
noncompetitive  class,  there  was  neither  rule 
nor  regulation  in  existence  to  prevent  the 
exercise  of  that  arbitrary  power  of  removal 
which  la  the  usual  accompaniment  of  the 
power  of  appointment,  and  by  no  construc- 
tion could  the  provisions  of  the  act  of  1898 
amending  section  13  of  the  act  of  1883  be 
made  applicable  to  a  position  In  the  noncom- 
petitive class.  I  cannot  see  how  the  relator 
could  be  regarded  as  entitled  to  the  writ  he 
demanded,  whether  we  hold  that  the  act  of 
1898  applied  to  the  city  of  New  York  or  not; 
and,  therefore,  T  think  that  the  order  should 
be  affirmed,  with  costs. 

O'BRIEN.  J.  It  is  admitted  that  the  facts 
in  this  case  are  in  all  respects  Identical  with 
the  Leet  Case,  157  N.  Y.  90,  51  N.  E.  431,  ex- 
cept here  the  relator  was  removed  on  the  1st 
of  July,  1898,  whereas,  In  the  Leet  Case,  his 
removal  was  on  the  1st  of  April,  1898.  When 
the  latter  case  was  before  this  court,  I  pre- 
ferred to  place  the  decision  upon  the  second 
ground  stated  in  Judge  Gray's  opinion.  With 
respect  to  the  proposition  discussed  In  the 
first  part  of  his  opinion,  namely,  that  chap- 
ter 186  of  the  Laws  of  1898  was  not  ap- 
plicable to  New  York  City,  I  entertained  then, 
and  still  entertain,  very  grave  doubts.  There 
are  considerations  and  arguments  against 
that  view  that  are  very  difficult  to  answer; 
still,  I  would,  If  necessary,  be  inclined  to 
concur  with  him,  rather  than  to  become  re- 
sponsible In  any  degree  for  throwing  the  af- 
fairs of  a  great  city  Into  Inextricable  confu- 
sion. To  turn  out  all,  or  at  least  a  great 
number,  of  the  persons  now  engaged  in  the 
civil  service  of  the  city,  and  to  put  others  In 
their  places,  would  produce  a  condition  of 
things  somewhat  akin  to  anarchy.  It  Is 
hardly  possible  to  foresee  the  consequences 
that  would  flow  from  such  a  decision.  It  is 
entirely  safe  to  say  that,  whatever  effect  It 
might  have  upon  the  affairs  of  the  city,  it 
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would  produce  a  brood  of  litigations  that 
would  trouble  the  courts  for  a  long  time  to 
come.  Tbe  general  proposition  that  a  stat- 
ute, general  in  terms,  does  not  repeal,  or  In 
an7  way  affect,  a  local  statute  embodied  in  a 
city  charter,  is,  of  course,  perfectly  correct 
That,  however.  Is  not  so  when  the  language 
of  the  general  law  is  such  that  It  can  be  seen 
that  the  legislature  intended  to  repeal  or 
change  the  local  statute;  so  that  all  depends 
upon  the  question  whether  that  intention  Is 
necessarily  expressed  In  the  act  in  question. 
If  that  legislation  was  not  aimed  at  New 
Yorlf  City,  it  Is  very  difficult  to  perceive  what 
the  purpose  of  the  legislature  was.  I  yield, 
however,  to  the  argument  of  Judge  Gray  on 
that  question,  for  tbe  reasons  that  I  have  al- 
ready stated,  but  only  on  the  grounds  and 
with  the  qualifications  hereafter  stated.  It 
is  proper  to  say,  however,  that  this  is  not  the 
only  ground  upon  which  I  am  moved  to  con- 
cur In  the  decision  below.  There  are  other 
grounds  that  seem  to  me  not  only  entirely 
satisfactory,  but  much  clearer  and  conclusive, 
and  I  will  proceed  to  state  them  in  as  brief 
a  manner  as  possible. 

It  is  admitted  that  on  the  1st  of  January, 
1898,  when  the  new  charter  of  the  city  of 
New  York  went  into  complete  effect,  the  re- 
lator was  in  tbe  employ  of  that  city  as  su- 
perintendent of  the  almshouse.  That  place 
was  then  classified  by  the  civil  service  rules 
In  force  as  one  subject  to  competitive  exam- 
ination, and  all  tbe  consequences  that  fol- 
low. But  on  the  5th  of  March,  1898,  new 
regulations  for  the  civil  service  were  made, 
and  approved  by  the  mayor,  whereby  the 
place  which  the  relator  held  was  put  in  the 
noncompetitive  class.  No  one  now  ques- 
tions the  power  of  tbe  city  authorities  to 
make  that  classification.  They  acted  with- 
in the  scope  of  the  authority  conferred  upon 
them  by  the  city  charter.  The  classification, 
therefore,  was  perfectly  legal  and  effective, 
and  it  bad  the  effect  of  making  the  relator's 
position  noncompetitive.  Now,  the  sole  ques- 
tion In  Ibis  case  is  whether  the  relator's  po- 
sition was  in  the  noncompetitive  class  on 
the  Ist  of  July,  1898,  when  he  was  removed. 
If  it  was,  then  it  is  admitted  that  there  was 
power  to  discharge  him  without  any  trial  or 
hearing.  We  have  seen  that,  by  the  act  of 
tbe  civil  service  commission  and  the  mayor, 
tbe  relator  was  placed  in  the  noncompetitive 
class  on  tbe  5th  of  March,  1898,  preceding  his 
removal.  It  is,  therefore,  Incumbent  upon 
him  now  to  show  that  in  some  way,  subse- 
quent to  that  date  and  prior  to  the  Ist  day 
of  July,  he  was  taken  out  of  tbe  noncom- 
petitive class  and  placed  in  the  competitive 
class,  since,  unless  it  can  be  shown  that  he 
was  in  the  competitive  class  at  the  time  of 
bis  removal,  Ihe  decision  of  the  court  below 
was  unquestionably  correct  The  old  classi- 
fication existing  In  New  York  City  prior  to 
the  consolidation  was  superseded  by  the 
classification  of  March  6, 1898,  and  thereupon 
ceased  to  have  any  force  or  effect  whatever, 


and  has  never  been  revived.  The  latter 
classification,  consequently,  still  remains  In 
full  force  and  effect,  unless  it  has  been  set 
aside  by  some  competent  authority.  It  will 
not  aid  the  relator  to  say,  aa  bis  counsel  has 
attempted  to  show,  that  after  the  passage 
of  chapter  186  of  tbe  Laws  of  1898,  no  rules 
or  regulations  whatever  concerning  the  civil 
service  have  been  In  force  in  New  York 
City,  since,  in  the  absence  of  such  rules,  the 
authority  that  had  the  power  to  appoint  the 
relator  could  also  remove  him.  Tbe  power 
of  appointment  In  the  absence  of ,  express 
statutory  restrictions,  Includes  the  power  of 
removal.  What  the  relator  needs  is  not  a 
decision  that  all  rules  were  abolished,  but 
that  some  rule  was  in  force  on  July  1st  that 
put  him  into  tbe  competitive  class.  The 
learned  counsel  for  tbe  relator  has  not  at- 
tempted to  show  how  his  client,  who  was 
placed  in  the  noncompetitive  class  on  the  5th 
of  March,  1898,  got  into  the  competitive  class 
on  or  before  the  1st  day  of  July  following. 
His  argument  is  entirely  silent  on  that  vital 
question.  It  is  quite  clear,  I  think,  that  this 
result  was  impossible,  in  view  of  tbe  situa- 
tion in  this  case,  and  all  this  can  be  shown 
by  tbe  aid  of  principles  well  established. 

It  is  necessary,  in  the  first  place,  to  get  a 
clear  notion  with  respect  to  the  nature  of 
the  act  which  the  civil  service  commisalMierB 
of  the  city  of  New  York,  with  the  approval 
of  the  mayor,  performed  on  the  5th  of  March, 
when  they  made  the  classification  that  took 
the  relator  out  of  the  competitive  class  and 
placed  him  In  the  noncompetitive  class.  In 
the  case  of  Chittenden  v.  Wurster,  152  N.  Y. 
362,  46  N.  E.  862,  this  court  held  that  "such 
a  classification  is  not  void;  it  may  be  voida- 
Ue,  for  bis  action  is  subject  to  review;  but 
until  it  is  judicially  determined  that  his  classi- 
fication was  erroneous,  it  is  a  protection  to 
the  subordinate  heads  of  departments  and 
employes  acting  thereunder.  The  appoint- 
ments were  made  in  accordance  with  the 
statute  and  tbe  classification  as  it  then  ex- 
isted." This  court  was  then  dealing  vritb 
the  classification  made  by  the  mayor  of 
Brooklyn,  in  which  certain  positions  were 
omitted  from  the  competitive  schedule  and 
placed  in  another  scbedfile  where  competi- 
tive examinations  wero  not  necessary.  That 
is  precisely  what  was  done  in  this  case, 
and,  although  it  was  contended  In  that  case 
that  the  classification  was  repugnant  to  the 
provisions  of  the  constitution,  yet  the  court 
held  that  It  was  good,  and  protected  every- 
body until  it  was  set  aside.  In  that  case,  it 
was  also  held  that  the  remedy  In  such  cases 
was  to  institute  Judicial  proceedings  to  cor- 
rect the  classification.  This  is  the  language 
which  tbe  court  used  on  that  point  and 
which  is  correctly  expressed  in  the  headnote 
to  the  case:  "The  people  are  not,  however, 
without  a  remedy.  There  is  one  which  Is 
very  simple  and  effective.  If  tlie  mayor  re- 
fuses to  do  his  duty,  or  if  he  does  it  improp- 
erly, he  may  be  compelled  by  direct  proceed- 
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Ing,  as  by  mandamus,  or  perhaps  in  some 
cases  by  certiorari,  Instituted  by  any  real- 
dent  citizen,  to  do  it,  in  accordance  wltb  the 
requirements  of  the  constitntion  and  of  the 
statute.  The  courts  have  the  power  to  com- 
pel the  discharge  of  such  duties"  by  making 
the  classification  conform  to  the  statute.  It 
is  true  that  the  doctrines  of  the  case  I  have 
cited  were  combated  by  a  minority  of  the 
court,  but  they  were  approved  by  the  ma- 
jority, and  therefore  made  the  law  of  the 
land  in  the  same  sense  as  If  all  the  mem- 
bers of  the  court  concurred.  The  principles 
of  that  case  became  a  rule  of  action  for  the 
guidance  of  the  authorities  of  cities,  the 
whole  public,  and  the  legislature  itself,  and 
we  must  assume  that  Ihey  were  accepted 
and  acted  upon.  One  of  the  most  Important 
of  these  rules  was  that  a  classification  once 
made  was  good  until  set  aside  or  modified 
by  some  Judicial  proceeding,  and,  so  long  as 
it  remained  unchanged  by  the  action  of  some 
judicial  authority,  it  bound  every  one  and 
protected  every  one  acting  under  It  or  hold- 
ing a  place  under  it  The  classification 
which  placed  the  relator  In  the  noncompeti- 
tive schedule  has  not  been  changed  or  set 
aside  by  any  such  proceeding;  and  the  in- 
quiry is,  how  has  it  been  affected  so  as  to 
take  the  relator  out  of  the  schedule  in  which 
he  bad  been  placed,  and  put  him  Into  an- 
other schedule  where  be  was  not  placed? 
Obviously,  if  that  has  been  done  at  all,  It 
has  been  done  by  the  legislature  in  the  enact- 
ment of  chapter  186  of  the  Laws  of  1898; 
bnt  that  statute  cannot  properly  receive  any 
such  construction.  In  the  first  place,  the 
classification  of  March  5th,  having  been  made 
In  pursuance  of  statutory  authority,  and  be- 
ing reviewable  by  certiorari  or  enforceable 
by  mandamus,  was  a  duty  Imposed  upon  the 
m^or  and  the  civil  service  commissioners 
Judicial  in  character.  Of  course.  If  it  was  re- 
viewable by  certiorari  it  must  have  been  a 
Judicial  act,  since  an  executive,  legislative, 
or  ministerial  act  Is  not  so  reviewable.  The 
power  of  the  legislature  is  restricted  to  the 
enactment  of  laws,  or.  In  other  words,  to 
powers  that  are  legislative  In  character.  It 
cannot  set  aside,  annul,  or  correct  a  judicial 
act;  and  it  had  no  more  power  to  set  aside 
this  classification  than  It  had  to  set  aside  a 
judgment  of  the  courts.  The  act  of  making 
the  classification  could  be  affected  only  by 
some  Judicial  proceeding;  it  could  not  be 
reviewed  or  corrected,  if  erroneous,  by  the 
legislature.  The  legislature  has  no  power 
to  appoint  or  remove  an  officer  or  employe 
of  a  city.  A  statute  passed  to  turn  out  one 
class  of  officers  and  employes  in  a  city,  and 
to  put  some  other  class  in,  Is  not  a  legiti- 
mate or  constitutional  exercise  of  legislative 
power.  It  is  a  usurpation  of  the  executive 
or  judicial  power.  A  statute  to  annul  or 
change  a  judicial  determination  once  made, 
whether  by  a  court  or  some  other  body,  in 
the  performttiice  of  a  duty  authorized  or  re- 
quired by  law,  and  Judicial  in  its  nature,  t» 


open  to  the  same  objection.  The  courts 
should  always  conatrua  a  statute  as  an  exer- 
cise of  leglslativtf  power  within  the  restric- 
tions of  the  constitution,  and  not  as  an  exer- 
cise of  some  other  power  which  the  legisla- 
ture does  not  possess.  While  the  legislature 
bad  no  power  to  review  or  set  aside  a  classi- 
fication already  made.  It  bad  the  power  to 
provide  In  the  future  for  a  different  method 
of  classification;  that  is  to  say,  It  had  the 
power  to  provide  that  In  the  future  all  classi- 
fications made  should  have  the  approval,  not 
only  of  the  mayor  of  the  city,  but  of  the 
civil  service  commissioners  of  the  state. 
That  is  the  power  which  It  attempted  to  ex- 
ercise. We  should  also  always  construe  a 
statute  to  be  prospective  In  Its  operation, 
rather  than  retroactive.  Hence,  It  Is  plain 
that  the  legislature  must  be  deemed  to  be 
enacting  a  rule  to  take  effect  In  the  future, 
and  not  to  set  aside  or  abrogate  something 
that  had  been  done  by  the  municipal  au- 
thorities previously  under  existing  laws. 
The  legislature  had  power  to  enact  that  there- 
after classifications  should  be  made  upon  cer- 
tain principles,  and  approved  by  certain 
state  authorities,  and  then  It  becomes  the 
duty  of  the  civil  service  commissioners  to 
make  new  rules  or  modify  the  old  ones,  and 
submit  them  to  the  state  civil  service  com- 
missioners for  approval;  but,  until  they  per- 
form that  duty,  either  voluntarily  or  by  the 
direction  of  the  courts,  the  classification  of 
March  6th  remained  In  full  force,  and,  con- 
sequently, until  that  change  was  made,  the 
relator  remained  in  the  noncompetitive  sched- 
ule. In  the  enactment  of  the  statute  in  ques- 
tion the  legislature  exercised  that  power,  and 
nothing  more.  It  certainly  made  no  new 
classification,  but  devolved  that  duty  upon 
the  local  authorities^  and  a  new  one  was  nec- 
essary in  order  to  take  the  relator  out  of  the 
noncompetitive  class  and  put  bim  Into  the 
competitive  class.  The  relator's  appeal  must 
fail  unless  he  is  able  to  show,  what  obvious- 
ly cannot  be  shown,  that  the  legislature  had 
not  only  the  power  to  abrogate,  and  did  ab- 
rogate, the  classification  of  March  6th,  but 
actually  made  a  new  classification  for  Itself, 
In  which  the  relator  was  taken' from  the  non- 
competitive list  and  put  Into  the  competitive 
list  The  learned  counsel  for  the  relator  will 
search  In  vain  for  either  the  power  to  thus 
annul  an  act  held  to  be  judicial  in  Its  nature, 
or  for  any  language  In  the  statute  to  show 
that  the  legislature  had  the  slightest  inten- 
tion to  do  any  of  these  things.  The  problem 
that  faces  the  relator  at  every  stage  of  the 
argument  Is  to  show  how  and  when  he  got 
out  of  the  noncompetitive  schedule  and  got 
into  the  competitive  one,  since,  unless  he  was 
In  the  latter  schedule  when  removed,  his  re- 
moval was  clearly  legal. 

On  a  careful  reading  of  the  act  of  1898,  It 
will  be  seen  that  the  purpose  which  the  legis- 
lature had  in  view  was  to  require  the  local 
authorities  to  change  the  rules,  and  not  to  an- 
nul an  act  which  had  already  taken  effect 
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Judicial  In  character.  The  statute  provides 
that  within  two  months  after  its  passage  It 
shall  be  the  duty  of  each  of  the  mayors  of 
cities,  in  and  by  regulations,  to  cause  to  be 
arranged  in  classes  the  several  clerics  and 
persons  employed  or  being  in  the  public  serv- 
ice of  the  cities.  Now,  manifestly,  this  was 
a  legislative  requirement  that  upon  a  desig- 
nated day  in  the  future  the  mayors  of  cities 
should  classify  the  persons  in  the  civil  serv- 
ice in  a  particular  manner,  which  was  to  be 
approved  by  a  particular  authority,  which  the 
existing  law  did  not  require.  But,  while  it 
prescribed  a  new  rule  of  action  for  the  au- 
thorities In  cities,  it  did  not  abrogate  any 
rule  which  was  then  in  force.  If  the  mayors 
within  the  times  designated  did  not  proceed 
to  enact  the  new  rules,  or  to  have  the  old 
ones  modified  and  approved  by  the  state  civ- 
il service  commissioners,  they  could  be  com- 
pelled to  do  so,  but  In  the  meantime  the  old 
classification  existed  and  stood  in  full  force. 
It  Is  too  plain  for  argument,  as  it  seems  to 
me,  that  this  statute  could  not  and  did  not 
take  the  relator's  position  out  of  the  non- 
competitive schedule,  where  it  was  placed  by 
the  classification  of  March  5th;  and  mnch 
less  did  it  put  the  place  in  some  other  sched- 
ule. 

The  statute  also  contains  this  provision, 
which,  perhaps,  is  the  most  important  in  the 
whole  chapter:  "Such  regulations  herein 
prescribed  and  established,  and  all  regula- 
tions now  existing  for  appointment  and  pro- 
motion in  the  civil  service  of  said  city  and 
any  subsequent  modification  thereof  shall 
take  effect  only  upon  the  approval  of  the 
mayor  of  the  city  and  of  the  New  York  dvil 
service  commission."  This  language  ot>- 
vlously  refers  to  regulations  "herein  prescrib- 
ed," and  also  to  regulations  "now  existing," 
and  then  provided  that  they  "shall  take  ef- 
fect only,"  etc.  This  language  cannot,  by 
any  fair  construction,  be  deemed  to  annul  a 
classification  that  had  already  taken  eftect. 
It  speaks  of  something  that  shall  take  ettect, 
and  consequently  did  not  refer  to  a  thing  tliat 
had  already  gone  Into  eftect  It  imposed  a 
duty  on  the  local  authorities  to  modify  the 
existing  rules  under  which  the  various  per- 
sons in  the  public  service  were  classified,  or 
to  make  new  rules,  and  that  neither  the  old 
rules  as  modified,  nor  the  new  rules  when 
made,  should  take  effect  until  approved  by 
the  state  civil  service  commission.  The 
whole  purpose  of  the  statute  was  to  set  the 
local  authorities  again  In  motion,  and  require 
them  to  do  their  work  over  again  by  making 
another  classification  more  satisfactory  to  the 
legislature.  But  In  the  meantime  the  civil 
service  of  the  city  was  not  remitted  to  chaos, 
since  the  rules  and  classifications  of  March 
6th  were  in  full  force  until  superseded  by  the 
new  or  modified  rules  which  the  legislature 
evidently  thought  to  be  necessary.  The  law 
avoids  an  Interregnum  In  government.  In 
which  no  law  Is  in  force  and  society  Is  re- 
duced to  anarchy,  Just  as  nature  abhors  a 


vacuum.  So  that,  upon  a  careful  reading  of 
the  statute,  the  conclusion  is  plain  that  the 
legislature  were  not  seeking  to  annul  or  set 
aside  any  act,  judicial  or  otherwise,  that  had 
already  been  performed  and  bad  gone  into 
effect,  but  was  providing  for  a  new  rule  to  be 
enacted  by  the  local  authorities  to  become 
operative  In  the  future.  The  day  within 
which  It  became  their  duty  to  act  was  fixed, 
and,  if  the  city  authorities  refused  to  comply 
with  the  new  law,  they  could  be  compelled 
by  Judicial  proceedings.  This  seems  to  me  to 
be  a  more  reasonable  construction  of  the 
work  of  the  legislature  than  to  hold  that  It 
was  not  engaged  in  legislation  at  all,  properly 
speaking,  but  was  seeking  to  set  aside  and 
annul  a  classification  already  made,  under 
which  the  relator's  legal  status  as  an  em- 
ploye of  the  city  was  fixed.  In  a  word,  this 
statute,  I  repeat,  did  not  take  the  relator's 
place  out  of  the  noncompetitive  schedule  and 
place  it  in  the  competitive  schedule,  and  It  is 
necessary  for  him  to  establish  that  proposi- 
tion in  order  to  succeed  upon  this  appeaL  It 
may  be  added  that  his  counsel  has  very  wise- 
ly refrained  from  even  the  discussion  of  such 
a  proposition;  so  I  arrive  at  the  conclusion 
that  the  decision  of  the  court  below  was  cor- 
rect, and  ought  to  be  affirmed. 

BABTIiETT,  3.  (dissenting).  The  court 
having  decided  that  chapter  186,  Laws  1898, 
which  took  effect  March  31,  1898,  and  amend- 
ed the  civil  service  law  of  1883,  applies  to 
the  city  of  New  York,  the  rights  of  relator 
are  to  be  considered  hi  the  light  of  that  stat- 
ute. People  ex  reL  Leet  v.  Keller,  157  N.  Y. 
90,  61  N.  a  431;  People  v.  Dai  ton,  158  X.  Y. 
176,  62  N.  E.  1113.  In  cases  cited  we  held, 
construing  the  act  of  1898,  that,  as  the  new 
civil  service  regulations  for  the  city  of  New 
York  took  effect  March  5,  1898,  and  the  act 
of  1898  did  not  become  a  law  until  March  31, 
1898,  the  act  gave  90  days  in  which  the  regu- 
lations could  be  approved  by  the  state  civil 
service  commission,  and  that  they  were  in 
force  in  the  meantime.  In  the  case  at  bar, 
we  have  a  relator  whose  classification  was 
changed  from  the  competitive  to  .tbe  noncom- 
petitive list  by  these  new  regrulations,  but  his 
removal  did  not  take  place  until  July  1,  1898, 
when  the  time  to  obtain  the  approval  of  the 
state  civil  service  commission  had  passed 
without  securing  It  The  act  provides  In  Its 
first  section:  "Such  regulations  herein  pre- 
scribed and  established,  and  all  regulations 
now  existing  for  appointment  and  promotion 
In  the  civil  service  of  said  city  and  any  8ul>- 
sequent  modification  thereof  shall  take  effect 
only  upon  the  approval  of  the  mayor  of  the 
city  and  of  the  New  York  civil  service  com- 
mission." Under  this  provision  the  dvII 
service  rules  of  the  city  of  New  York  of 
March  6,  1898,  being  "regulations  now  exist- 
ing." could  only  survive  the  1st  day  of  July, 
1898,  by  having  the  approval  of  the  mayor 
and  the  state  civil  service  commission.  I 
cannot  agree  with  the  suggestion  la  one  of 
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the  prevailing  opinions  that  It  was  only  the 
existing  regulations  as  modified  that  were  to 
be  approved.  Snch  a  construction  Is  not  only 
contrary  to  the  plain  letter  of  the  statute,  but 
leads  to  the  manifest  absurdity  that  in  the 
dty  of  New  York  all  that  was  necessary  in 
order  to  defeat  the  act  of  1898  and  continue 
in  full  force  and  effect  the  city  regulations  of 
March  5,  1898,  was  to  do  nothing,— ignore  the 
legislative  command.  In  my  opinion,  there 
have  been  no  civil  service  regulations  in  ex- 
istence in  the  city  of  New  Tork  since  July  1, 
1898,  by  reason  of  the  failure  to  obtain  the 
approval  of  the  state  civil  service  commiB- 
slon.  The  result  Is  that  at  the  time  the  re- 
lator was  removed  the  regulation  that  fixed 
his  position  as  noncompetitive  had  ceased  to 
exist  with  the  others  of  which  it  was  a  part. 
It  is  this  phase  of  the  case  that  renders  the 
principle  laid  down  in  Chittenden  v.  Wurster, 
152  N.  T.  345,  46  N.  B.  857,  wholly  inap- 
plicable, to  the  effect  that  an  exempt  classi- 
fication is  voidable,  but  not  void  until  Judi- 
cially declared  erroneous.  The  rules  of  clas- 
sification in  that  case  survived,— were  in  full 
force  and  effect  In  the  case  at  bar,  the  reg- 
ulations and  classifications  thereunder  had 
ceased  to  exist  by  legislative  command.  In 
this  situation  the  relator  rested  solely  upon 
his  constitutional  rights.  The  constitution  of 
this  state  provides  (article  6,  i  9),  among  oth- 
er things,  that  appointments  and  promotions 
in  the  civil  service  of  the  state,  and  of  all  the 
dvll  divisions  thereof.  Including  cities  and 
villages,  shall  be  made  according  to  merit 
and  fitness,  to  be  ascertained,  so  far  as  prac- 
ticable, by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive.  This  court 
held  (Teople  v.  Roberts,  148  N.  Y.,  at  page 
366,  42  N.  K  1084),  in  construing  these  provi- 
sions of  the  constitution,  that,  if  "the  legis- 
lature should  repeal  all  the  statutes  and  regu- 
lations on  the  subject  of  appointments  in  the 
civil  service,  the  mandate  of  the  constitution 
would  still  remain,  and  would  so  far  execute 
Itself  as  to  require  the  courts,  in  a  proper 
case,  to  pronounce  appointments  made  with- 
out compliance  with  Its  requirements  ille- 
gal." Invoking  this  principle,  and  In  view 
of  the  fact  that  the  relator's  position  was  un- 
classified after  July  1,  1898,  the  presumption 
would  be,  under  these  provisions  of  the  con- 
stitution, that  he  was  entitled  to  a  competi- 
tive examination.  The  presumption  is  in  fa- 
vor of  the  general  policy  of  the  constitution, 
rather  than  of  Its  limitations  and  exceptions. 
The  relator  filled  a  position  on  July  1,  1898, 
subject  to  competitive  examination,  and  for 
which  he  had  been  examined,  and,  conse- 
,  quently,  he  was  entitled  to  have  the  reasons 
for  his  removal  stated  in  writing,  and  an  op- 
portunity afforded  him  to  make  an  explana- 
tion under  the  act  of  1898.  The  order  should 
be  reversed,  with  costs. 

GRAY  and  O'BRIEN,  JJ.,  read  for  aflarm- 
ance.  PARKER,  C.  J.,  and  MARTIN  and 
VANN,  JJ.,  concur  In  result    HAIGHT,  J., 


concurs  In  second  ground  stated  In  opinion 
of  GRAY,  J.  BARTLETT,  J.,  flies  dissent- 
ing memorandum. 

Order  afiBrmed,  with  costs. 


ass  N.  T.  175) 

PEOPLE  ex  rel.  FLEMIN&  v.  DALTON, 
Commissioner  of  Water  Supply,  et  al. 

(Court  of  Appeals  of  New  York.    Feb.  28, 
1899.) 
MoHioiPAlJTiBS  —  Civil   Sebvios  —  Cokpbtitivb 
Classss— Removau 
Laws  1808,  c.  186.  {  3,  amending  the  gen- 
eral civil  service  act  (Laws  1883,  c.  354),  giv- 
ing municipal  employes  in  competitive  classes 
the  ri^ht  to  be  heard  before  removal,  applies  to 
the   city   of   New   York,   notwithstanding   the 
Greater  New  York  charter  contains  many  civil 
service  regulations. 
Gray  and  O'Brien,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appellate  divi- 
sion. Second  department 

Mandamus  by  the  people,  on  the  relation  of 
William  R.  Fleming,  against  William  Dalton, 
conunlssioner  of  water  supply,  and  another. 
Relator  appeals  from  an  order  of  the  appel- 
late division.  Second  department  (54  N.  Y. 
Supp.  1112),  reversing  an  order  of  the  special 
term  granting  an  application  for  a  peremptory 
writ  of  mandamus  commanding  the  respond- 
ents to  reinstate  and  employ  relator  in  the 
position  of  foreman  of  the  Eastern  district  re- 
pair yard  department  of  water  supply,  bor- 
ough of  Brooklyn,  from  which  be  was  remov- 
ed on  April  11,  1898,  and  for  further  appropri" 
ate  relief.     Reversed. 

Samuel  H.  Ordway,  for  appellant  Theo- 
dore Connoly  and  William  J.  Carr,  for  re- 
spondents. 

BARTLETT,  J.  The  relator,  on  January 
1,  1898,  passed  from  the  employ  of  the  late 
city  of  Brooklyn  to  that  of  the  city  of  New 
Yo^,  in  pursuance  of  section  1536  of  the 
Greater  New  Yoi^  charter,  continuing  in  the 
same  position  he  had  held  prior  to  that  time. 
Relator's  iMsltion  was  subject  to  a  competitive 
examination  under  the  civil  service  regula- 
tions of  the  city  of  Brooklyn,  and  also  under 
the  new  civil  service  regulations  of  the  dty 
of  New  York,  adopted  March  5,  1898.  On 
April  11,  1898,  the  relator  was  summarily  re- 
moved from  his  position,  without  charges 
made  against  him,  and  in  this  mandamus  pro- 
ceeding the  regularity  of  the  removal  is  chal- 
lenged. It  Is  argued  on  behalf  of  the  relator 
that  he  was  protected  from  such  summary 
removal  by  chapter  186  of  the  Laws  of  1898, 
entitled  "An  act  to  amend  chapter  three  hun- 
dred and  fifty-four  of  the  Laws  of  eighteen 
hundred  and  eighty-three,  entitled  'An  act  to 
regulate  and  improve  the  civil  service  of  the 
state  of  New  York.'  "  Section  3  of  the  act  of 
1898  amends  section  13  of  the  act  of  1883  by 
adding  thereto  the  following:  "•  *  •  And 
if  a  person  holding  a  position  subject  to 
competitive  examination  in  the  dvU  service 
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of  the  state  or  of  a  city  shall,  be  removed  or 
reduced  the  reasons  therefor  shall  be  stated 
In  writing  and  filed  with  the  head  of  the  de- 
partment or  other  appointing  officer,  and  the 
person  so  removed  or  reduced  shall  have  an 
opportunity  to  make  an  explanation."  It  is 
insisted  on  behalf  of  the  respondents  that  the 
Greater  New  York  charter  creates  a  distinct 
and  separate  civil  service  system  for  the  new 
city,  which  Is  governed  exclusively  by  the 
provisions  of  the  charter  and  the  civil  service 
regulations  prescribed  by  the  commissioners 
under  the  charter,  and  approved  by  the  may- 
or; that  the  existing  general  laws  of  the  state 
have  no  application  thereto,  and  that  as  the 
act  of  1898  is  amendatory  of  the  general  civil 
service  law  of  1883  it  does  not  apply  to  the 
city  of  New  York. 

The  question  presented  by  this  appeal  Is 
one  of  far-reaching  importance,  and  Involves 
the  unity  and  integrity  of  the  civil  service 
system  In  this  state.  If  It  be  trne  that  the 
legislature  has  provided  a  separate  and  dis- 
tinct civil  service  system  for  the  city  of  New 
York,  we  should  find  It  written  In  statutory 
provisions  that  admit  of  no  other  construction. 
On  turning  to  the  Greater  New  York  charter, 
we  find  no  chapter,  or  title  of  a  chapter,  that 
deals  with  and  creates  a  complete  dvll  serv- 
ice system;  but,  on  the  contrary,  we  discover 
that  sections  123-126,  304,  727,  728,  and  1636 
are  not  In  any  sense  a  complete  civil  service 
system,  but  contemplate  an  eflfective  adminis- 
tration of  the  general  civil  service  laws  of  the 
state  as  modified  by  the  charter,  without 
great  or  radical  changes.  When  the  act  of 
1883,  as  amended  in  1884  (chapter  410),  is 
compared  with  the  charter.  It  will  be  seen 
that  there  Is  little  difference.  The  act  of 
1883,  as  amended  In  1884,  vested  in  the  may- 
ors of  cities  the  power  to  make  regulations 
to  promote  the  efficiency  of  the  civil  service, 
but  such  regulations  were  subject  to  the  ap- 
proval of  the  New  York  civil  service  commis- 
sion, and  all  examinations  conducted  there- 
under were  subject  to  the  Inspection  of  the 
commission.  This  approval  and  supervision 
of  the  state  commission  originated  in  the 
amendatory  act  of  1884.  The  Greater  char- 
ter provides  (section  123):  "The  mayor  shall 
appoint  three  or  more  suitable  persons  as 
commissioners  to  prescribe  and  amend,  sub- 
ject to  his  approval,  and  to  enforce  regula- 
tions," etc.  It  is  argued  that  the  change 
from  the  provisions  of  the  general  law,  which 
required  the  mayor  to  make  regulations,  to 
the  scheme  of  the  charter,  which  imposes  up- 
on the  mayor  the  duty  of  appointing  commis- 
sioners to  prescribe  regulations,  subject  to  his 
approval,  is  significant,  and  evinces  a  change 
of  system.  We  are  unable  to  so  regard  It, 
but  consider  It  an  enactment  substantially  in 
harmony  with  the  general  law.  It  contains 
provisions  as  to  commissioners,  calculated  to 
relieve  the  mayor  of  a  great  city  like  New 
York  from  the  labor  of  preparing  regulations, 
and  also  permits  him  to  call  in  to  his  assist- 
ance experienced  men;   but  the  entire  work 


is  subject  to  his  approval,  and  is  as  much  un- 
der his  control  as  before. 

The  few  sections  relating  to  the  dvU  service 
are  scattered  through  the  charter,  and  were 
evidently  Inserted  to  place  In  convenient  form 
such  provisions  of  the  general  law  as  were  pe- 
culiarly applicable  to  the  city.  Sections  123 
to  126  are  found  In  chapter  5,  entitled  "The 
Mayor."  Section  304  is  found  in  chapter  8, 
entitled  the  "Police  Department."  Sections 
727  and  728  are  in  chapter  15,  "Fire  Depart- 
ment"; and  section  153C  in  chapter  22,  "Gen- 
eral Statutes,"  dealing  with  retention  of  old 
clerks  in  territory  consolidated.  As  before 
stated,  there  is  no  general  scheme  disclosed 
to  create  a  separate  and  distinct  civil  service 
system  for  the  city  of  New  York.  The  char- 
ter Is  destitute  at  any  such  provisions. 

In  addition  to  this,  an  examination  of  the 
general  civil  service  laws  of  the  state,  in  con- 
nection with  the  charter,  makes  It  manifest 
that  the  legislature  never  contemplated  that 
two  waning  and  inconsistent  civil  service  sys- 
tems should  exist  side  by  side  in  the  state,  so 
that  an  act  may  be  performed  with  Impunity 
in  the  city  of  New  York  which  Is  a  misde- 
meanor hi  the  state  at  large.  The  learned 
counsel  for  the  appellant.  In  hia  able  brief, 
has,  by  his  Industry,  greatly  aided  the  court  hi 
this  connection.  He  points  out  that  the  re- 
iwrt  of  the  charter  commission,  through  its 
committee  on  draft,  said,  "A  civil  service  oom- 
mission  has  been  created  on  the  lines  of  the 
present  law."  Section  124  of  the  charter  pro- 
vides for  open  competitive  examinations,  and 
a  variety  of  other  matters  contained  in  the 
law  of  1883,  which  apply  particularly  to  the 
administration  of  the  civil  service  in  the  city 
of  New  York,  and  were  evidently  placed  there 
for  convenience.  This  same  section  (124)  pro- 
vides for  two  changes,  viz.  the  competltlTe  ex- 
amination of  applicants  for  employment  as 
laborers  Is  made  obligatory,  subject  to  certain 
exceptions;  promotions  In  office  are  on  the 
basis  of  ascertained  merit  and  seniority  in 
service,  and  upon  such  examination  as  may 
be  for  the  good  of  the  public  service.  In  con- 
struing the  general  civil  service  laws  of  the 
state,  in  connection  with  the  Greater  charter, 
the  proper  rule  of  construction  is  that  any  pro- 
visions in  the  general  law  inconsistent  with 
the  charter  are  repealed  by  implication  so  far 
as  the  city  Is  concerned.  As  to  all  other  pro- 
visions of  the  general  law,  they  are  as  appli- 
cable to  the  city  of  New  York  to-day  as  to 
any  other  part  of  the  state.  There  ate  many 
provisions  of  the  general  law  not  mentioned 
In  the  charter  that  are  applicable  to  the  city 
of  New  York.  Such  are  the  provisions  of  sec- 
tion 5,  in  regard  to  the  corrupt  conduct  of  ex- 
aminations, and  towards  persons  examined; 
the  provisions  of  section  9,  prohibiting  recom- 
mendations from  a  senator  or  member  of  as- 
sembly; the  provisions  of  sections  11  and  12, 
prohibiting  political  assessments;  the  provi- 
sions of  section  14,  prohibiting  corrupt  use  of 
authority  or  influence  to  procure  appoint- 
ments; and  especially  the  provisions  of  sec- 
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tlon  8,  exempting  from  civil  service  ndes  and 
regulations  and  from  examinations  officers 
elected  by  the  people,  and  a  nnmber  of  other 
persons  mentioned.  There  are  many  other 
provisions  of  the  general  law  which  intght  be 
mentioned,  constituting  a  part  of  the  civii 
service  system  of  the  state,  and  essential  to  its 
unity  and  Integrity,  tliat  are  still  binding  upon 
the  city  of  New  York. 

We  come  now  to  consider  the  act  of  1898 
(chapter  186),  but  before  doing  so  will  refer  to 
our  decision  in  the  case  of  People  ex  reL  Leet 
V.  KeUer,  157  N.  Y.  90,  51  N.  E.  431,  which 
seems  to  have  been  the  subject  of  considera- 
ble misapprehension.  The  relator  In  that  case 
was  superintendent  of  the  city  hospital  in  the 
old  city  of  New  York,  and  his  position  was 
subject  to  a  competitive  examination.  On 
January  1, 189S,  he  was  transferred  to  the  em- 
ployment of  the  new  city,  and  was  thereafter 
removed,  to  take  effect  April  1,  1808.  On 
March  5,  1898,  new  civil  service  regulations 
went  into  effect  In  the  present  city  of  New 
York,  under  which  the  position  of  the  relator 
was  classified  as  noncompetitive.  Relator  de- 
fended on  the  ground  that  he  was  removed 
without  the  reasons  being  stated  in  writing, 
filed,  and  opportunity  for  blm  to  make  an 
explanation,  as  provided  In  the  act  of  1898. 
The  two  questions  before  us  In  that  case  were: 
First,  did  the  act  of  1868  apply  to  the  city  of 
New  York?  and,  second,  was  it  a  defense  un- 
der the  facts  disclosed?  If  the  act  did  not 
apply  to  the  city  of  New  York,  there  was  no 
necessity  to  construe  It;  but  a  majority  of 
the  court  decided,  by  construing  It,  that  it  did 
apply,  and  held  that,  as  the  new  civil  service 
regulations  for  the  dty  of  New  York  took  ef- 
fect March  5,  1898,  and  the  act  of  1898  did  not 
become  a  law  until  March  31,  1898,  the  act 
gave  90  days  in  which  the  new  and  existing 
regulations  might  be  approved  by  the  state 
civil  service  commission,  and  that  they  were 
in  force  In  the  meantime.  This  resulted  in 
onr  holding  the  removal  of  the  relator  regular 
on  April  1,  1888.  The  opinion,  in  the  first 
ground  discussed,  expresses  the  views  of  the 
dissenting  Judges,  and  in  the  second  ground 
deals  with  the  decision  of  the  court.  The  case 
at  bar  presents  a  very  different  question  than 
the  Leet  Case,  just  referred  to,  but  does  In- 
volve the  applicability  of  the  act  of  1888  to 
the  city  of  New  York,  We  have  treated  the 
latter  question  as  If  open,  in  order  to  discuss 
It.  In  the  case  before  us  the  relator's  position 
was  not  only  competitive  under  the  regulations 
of  the  old  city,  but  was  classified  as  competi- 
tive under  the  civil  service  regulations  of  the 
present  city.  It  therefore  follows  that,  if  the 
act  of  1888  applies  to  the  city  of  New  York, 
the  relator  was  improperly  removed,  as  under 
that  act  he  was  entitled  to  have  the  reasons 
for  his  removal  stated  in  writing,  filed,  and  an 
opportunity  afforded  him  to  explain. 

As  we  have  reached  the  conclusion  that 
there  is  no  separate  and  distinct  civil  service 
system  provided  for  the  present  city  of  New 
York  in  its  charter,  and  that  the  general  civil 


service  laws  of  the  state  are  applicable  to  that 
city,  save  where  repealed  directly  or  by  impli- 
cation by  that  charter,  It  follows,  subject  to 
this  limitation,  that  the  act  of  1883  (chapter 
354),  as  amended  by  various  acts,  and  finally 
amended  by  the  act  of  1808  (chapter  186),  is 
applicable  to  the  city  of  New  York.  The  act 
of  1886  modified  and  repealed  the  provisions 
of  the  Greater  New  York  charter  so  far  as  In- 
consistent with  it,  and  subjected  the  present 
city  to  new  civil  service  provisions  by  amend- 
ing the  act  of  1883.  The  respondents'  argu- 
ment rests  on  the  rule,  about  which  there  Is 
no  difference  of  opinion,  that  a  special  and  lo- 
cal statute,  providing  for  a  particular  case  or 
class  of  cases.  Is  not  repealed  by  a  subsequent 
statute,  general  in  Its  terms, '  provisions,  and 
application,  unless,  by  the  language  need,  the 
intent  to  repeal  or  alter  Is  manifest.  There 
are  several  very  condusive  answers  to  this 
position. 

First.  In  amending  the  general  civil  serv- 
ice laws  of  the  state  which  are  applicable  to 
the  city  of  New  York,  as  well  as  the  state  at 
large,  it  Is  very  doubtful  whether  the  rule 
invoked  is  to  be  applied,  in  view  of  the  fact 
that  the  charter  creates  no  separate  system. 

Second.  It  Is  clear  on  the  face  of  the  act 
that  the  legislature  intended  that  it  should 
apply  to  the  entire  state,  including  the  city 
of  New  York.  The  act  not  only  is  an  amend- 
ment of  the  law  of  1883,  thereby  being  ap- 
plicable to  the  city  of  New  York  by  virtue  of 
that  fact,  but  it  deals  directly  with  section 
8  of  the  act  of  1883,  as  amended  by  the  act 
of  1884,  and  changes  it  in  most  Imiwrtant 
particulars.  It  requires  the  mayor  "of  each 
city  in  this  state"  to  appoint  and  employ 
suitable  persons  to  prescribe,  amend,  and 
enforce  regulations  for  examinations  and 
classifications  In  the  cIvU  service,  so  that  the 
charter  of  New  York  Is  no  longer  different  in 
that  respect  from  those  of  other  cities.  The 
classifications  were  to  be  made  within  two 
months  after  the  passage  of  the  act  After 
the  termination  of  three  months  ^rom  the 
passage  of  the  act,  no  appointments  or  pro- 
motions could  be  made  except  in  conformity 
with  such  regulations.  Then  follow  these 
most  significant  words:  "Such  regulations 
herein  prescribed  and  established  and  all 
regulations  now  existing  for  appointment 
and  promotion  in  the  civil  service  of  said 
city  and  any  subsequent  modification  there- 
of, shall  take  effect  only  upon  the  approval 
of  the  mayor  of  the  city  and  of  the  New 
York  civil  service  commission."  We  have 
here  the  clear  Intention  of  the  legrlslature 
that  every  city  of  the  state  should  conform 
to  the  provisions  of  section  8  of  the  act  of 
1883,  as  amended  in  1884,  by  still  further 
amending  the  same,  and  by  a  more  stringent 
enactment  compelling  obedience  by  the  offi- 
cials of  all  cities.  After  providing  for  classi- 
fication within  two  months,  and  prohibiting 
appointments  or  promotions  after  three 
months,  the  legislature  declares  that  the  reg- 
ulations so  prescribed  and  established,  and 
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"all  regulations  now  existing,"  and  any  sub- 
sequent modification  thereof,  "shall  take  ef- 
fect only"  upon  the  approval  of  the  mayor 
and  the  New  Tork  civil  service  commission. 
The  act  also  provides  that  the  regulations  in 
each  city  shall  do  longer  exclude  from  classi- 
fication certain  subordinates  of  elective  offi- 
cers, or  the  subordinates  and  employes  of  the 
educational  department,  and  places  the  lim- 
itation on  the  power  of  removal  already  com- 
mented upon,  as  contained  in  section  3, 
amending  section  13  of  the  act  of  1883.  We 
are  of  opinion  that  the  legislative  intention 
is  clearly  manifested  to  make  this  act  gen- 
eral and  applicable  to  the  entire  state.  "A 
general  statute  will  repeal  special  or  local 
acts  without  expressly  naming  them,  where 
they  are  inconsistent  with  it,  and  where  It 
can  be  seen  from  the  whole  enactment  that 
it  was  the  Intention  of  the  legislature  to 
sweep  away  all  local  peculiarities  thus  sanc- 
tioned by  special  acts,  and  to  establish  one 
uniform  system."  Black,  Xnterp.  Laws,  { 
153.  'There  is  no  rule  of  law  which  prohib- 
its the  repeal  of  a  special  act  by  a  general 
one,  nor  is  there  any  principle  forbidding 
such  repeal  without  the  use  of  words  declar- 
ative of  that  intent  The  question  la  always 
one  of  Intention,  and  the  purpose  of  abro- 
gating a  particular  enactment  by  a  later  gen- 
eral statute  is  sufficiently  manifested  when 
the  provisions  cannot  stand  together."  Suth. 
St  Const  S  159.  See,  on  this  point  general- 
ly. In  re  Dobson,  146  N.  Y.  357,  40  N.  E. 
888;  People  v.  Jaehne,  108  N.  Y.  182,  8  N. 
E.  374;  Board  T.  Burtis,  103  N.  T.  136,  8 
N.  E.  482. 

Third.  If  there  was  any  doubt  as  to  the 
meaning  of  the  act  of  1898,  or  the  Intention 
of  the  legislature  In  passing  It,  recourse 
might  be  had  to  the  records  and  journals  of 
that  body,  showing  the  history  of  the  meas- 
ure, and  the  debates  thereupon,  for  the  pur- 
pose of  ascertaining  that  meaning  and  in- 
tention. Coutant  V.  People,  11  Wend.  511; 
Warner  v.  Beers,  23  Wend.  103;  People  v. 
Purdy,  2  Hill,  31,  37;  Sixth  Ave.  B.  Co.  v. 
Gilbert  El.  Ry.  Co.,  3  Abb.  N.  C.  372;  Blake 
V.  National  Banks,  23  Wall.  307.  It  is  a 
common  practice  In  this  court  to  have  re- 
course to  the  debates  of  the  constitutional 
convention  in  order  to  decide  questions  of 
difficult  and  doubtful  construction.  The 
counsel  for  a^jpellant  has  submitted,  as  part 
of  his  brief,  a  copy  of  the  minutes  of  the 
debate  on  the  act  of  1898,  taken  by  the  offi- 
cial stenographer  of  the  assembly,  lliese 
minutes  disclose  that  the  entire  debate  pro- 
ceeded upon  the  assumption  that  this  act  ap- 
plied to  the  city  of  New  York,  and  was 
brought  forward  to  meet  the  opinion  of  the 
corporation  counsel  of  the  city  of  New  York 
that  the  provisions  of  the  charter  of  the  city 
should  prevail  over  the  general  civil  service 
laws  of  the  state.  There  can. be  no  doubt 
that  the  legislature  was  fully  advised  as  to 
the  situation  of  affairs  in  the  city  of  New 
York  that  led  to  the  enactment  of  this  law, 


and  that  members  voting  against  It  did  so 
because  it  applied  to  the  city,  and  was  likely 
to  limit,  to  some  extent,  its  existing  charter. 

There  are  other  points  discussed,  but  it  Is 
unnecessary  to  consider  them. 

There  Is  one  suggestion  made  by  the  coun- 
sel for  appellant  that  bears  very  strongly 
upon  the  Intention  of  the  legislature  in  pass- 
ing the  Greater  New  York  charter.  Section 
127  of  the  charter  applies  only  to  those  vet- 
erans actually  In  the  employ  on  January  1, 
1898,  of  any  mtmlcipality  included  In  the  con- 
solidated territory.  As  to  all  veterans  not  In 
the  employ  of  the  new  city,  it  must  be  as- 
sumed. In  view  of  the  declared  policy  of  the 
people,  that  the  legislature  considered  them 
within  the  protection  of  the  general  veteran 
laws  of  the  state.  If  the  framers  of  the 
charter  had  contemplated  a  separate  and  dis- 
tinct civil  service  system  for  the  city.  It  may 
be  safely  assumed  they  would  have  enacted 
along  with  it,  as  a  distinct  veteran  system, 
the  general  laws  known  as  the  "Veteran 
Acts,"  which  afford  protection  to  those  who 
are  so  peculiarly  the  objects  of  popular  so- 
licitude that  their  rights  under  the  civil  serv- 
ice laws  have  been  guarded  by  constitutional 
amendment  We  are  of  opinion  that  the  re- 
lator was  removed  without  due  warrant  of 
law,  as  the  new  civil  service  regulations  of 
the  city  of  New  York  were  In  force  at  that 
time,  April  11,  1898,  and  classified  his  posi- 
tion as  subject  to  competitive  examination. 
He  was,  therefore,  enUtied,  under  section  3 
of  the  act  of  1898,  amending  section  13  of 
the  act  of  1883,  to  have  the  reasons  for  bis 
removal  stated  in  writing,  filed,  and  an  op- 
portunity afforded  him  to  make  an  explana- 
tion. The  order  of  the  appellate  division 
should  be  reversed,  and  the  order  of  the  spe- 
cial term  affirmed,  with  costs  In  all  the 
courts. 

GRAY,  J.  (dissenting).  I  dissent  from  the 
conclusion  reached  by  Judge  BARTLETT 
that  the  order  of  the  appellate  division 
should  be  reversed,  upon  two  grounds.  In 
the  first  place,  chapter  186  of  the  Laws  of 
1898  did  not  apply  to  the  city  of  New  York; 
my  reasons  for  that  statement  being  gWea. 
In  the  Leet  Case,  157  N.  Y.  90,  51  N.  E.  431, 
and  again,  somewhat  more  fully  expressed. 
In  the  Terry  Case  (decided  at  this  term)  52 
N.  E.  1107.  In  the  second  place,  the  act  of 
1S08,  referred  to,  was  prospective  in  Its  oper- 
ation, and  did  not  affect  the  civil  service 
rules  and  regulations  which  were  adopted 
by  the  municipal  civil  service  commission- 
ers of  the  city  of  New  York  on  March  5, 1S9S, 
and  which  were  existing  at  the  time;  nor 
would  affect  them  until  the  expiration  of 
three  months,  when  they  would  cease.  If  not 
previously  approved  by  the  state  board. 
Therefore  the  removal  of  the  relator  on 
April  11,  1898,  because  effected  under  regu- 
lations at  the  time  not  affected  by  the 
amending  act  of  1898,  was  valid.  This 
ground  Is  also  covered  by  the  discussion  In 
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the  Leet  and  Terry  Cases,  supra.  I  think 
that  the  order  of  the  appellate  division 
should  be  affirmed,  with  costs. 

O'BRIEN,  J.,  concurs. 

AU  concur  (PARKER,  C.  J.,  In  resnlt)  with 
BARTLBTT,  J.,  for  reversal,  except  GRAY 
and  O'BRIEN,  33.,  who  file  dissenting  mem- 
orandum.   Order  reversed,  etc. 


(158  N.  Y.  2a) 

PEOPLE  ex  rel.  BAIRD  et  al.  r.  NIXON 
et  aL 

(Ooart  of  Appeals  of  New  York.    Feb.  28, 

1899.) 

MoNioiPAL  CkispoiuTioNs— Bbidob  Cohhksion* 

■Ra— Rbmotal  bt  Hatob. 

1.  Laws  1896,  c.  789,  as  amended  by  Laws 
1896.  c.  612,  providing  for  the  constmction  of 
a  bridge  between  New  York  and  Brooklyn,  au- 
thorized the  mayor  of  each  city  to  appoint 
three  peTt^ona,  who,  with  the  mayors,  were  to 
constitute  commissioners  to  control  the  con- 
struction of  the  bridge.  Hey  were  to  take  pos- 
session of  real  estate  in  the  name  of  the  two 
cities,  the  cost  of  construction  was  to  be  paid 
equally  by  the  two  cities,  and  control  of  the 
bridge,  when  completed,  was  to  be  vested  in  the 
commissioners  and  their  successors.  The  pnb- 
Uc  ofiScers'  law  (Laws  1892,  c.  681)  provides 
that  the  term  "local  officer"  includes  every  of- 
ficer limited  in  execution  of  his  functions  to  a 
portion  only  of  the  state.  Bdd,  that  the  com- 
missioners were  local,  and  not  state,  officers. 

2.  Greater  New  York  Charter,  i  95,  author- 
izes the  mayor  to  remove  any  officer  holding 
by  appointment  from  the  mayor,  with  certain 
exceptions.  Held,  that  the  mayor  had  power  to 
remove  the  bridge  commissioners. 

3.  Greater  New  York  Charter,  i  96,  provid- 
ing that,  within  six  months  after  commence- 
ment of  his  term,  the  mayor,  elected  for  a  full 
term,  may  remove  any  public  officer  holding 
by  ap^intment  from  the  mayor,  with  certain 
exceptions,  authorizes  the  first  mayor  to  re- 
move the  officers  indicated  within  the  time 
stated. 

4.  The  commissioners  appointed  under  Laws 
1895,  c.  789,  by  the  mayors  of  New  York  and 
Brooklyn,  for  the  control  of  the  construction 
and  maintenance  of  the  bridge  between  the  two 
cities,  are  not  subordinate  officers,  within  the 
meaning  of  the  veterans'  act. 

Appeal  from  supreme  court,  appellate  di- 
vision. Second  department. 

Quo  warranto  by 'the  people,  on  the  rela- 
tion of  Andrew  D.  Baird  and  others,  against 
Lewis  Nixon  and  others,  to  oust  respond- 
ents from,  and  restore  relators  to,  the  otHce 
of  bridge  commissioners  of  the  city  of  New 
York.  From  a  Jlidgment  of  the  appellate  di- 
vision setting  aside  a  verdict  directed  for 
plaintiff,  and  dismissing  the  complaint  (53 
N.  Y.  Snpp.  230),  relators  appeal.  Af- 
firmed. 

H.  C.  M.  Ingraham,  for  appellanta  Wil- 
liam C.  Trull,  for  respondents. 

BARTLETT,  J.  This  action  Is  In  the  na- 
ture of  a  quo  warranto,  to  oust  the  defend- 
ants from,  and  restore  the  relators  to,  the 
office  of  bridge  commissioners,  held  by  them 
prior  to  their  removal  by  the  mayor  of  the 
city  of  New  York  on  January  18,  1888.    The 


only  question  presented  upon  this  appeal  is 
as  to  the  power  of  the  mayor  of  the  city  of 
New  York  to  remove  the  relators  and  ap- 
point the  defendants.  The  power  of  the 
mayor  to  make  this  removal  and  appoint- 
ment Is  based  mainly  on  section  95  of  the 
charter  of  Greater  New  York,  which  reads: 
"At  any  time  within  six  months  after  the 
commencement  of  his  term  of  office  tiie 
mayor,  elected  for  a  full  term,  may,  when- 
ever In  his  Judgment  the  public  Interests 
shall  so  require,  remove  from  office  any  pub- 
lic officer  holding  office  by  appointment  from 
the  mayor,  except  members  of  the  board  of 
education  and  school  boards,  and  except  also 
Judicial  officers  for  whose  removal  other  pro- 
vision is  made  by  the  constltation." 

In  order  to  clearly  apprehend  the  question 
presented.  It  is  necessary  to  examine  with 
some  care  the  acts  of  the  legislature  under 
which  the  bridge  commissioners  were  ap- 
pointed, and  from  which  they  derive  their 
powers.  The  first  act  is  chapter  789  of  the 
Laws  of  1895,  entitled  "An  act  to  authorize 
the  construction  of  a  bridge  over  the  East 
river  between  the  cities  of  New  York  and 
Brooklyn."  This  act  provides  for  the  con- 
struction of  a  suspension  bridge  over  the 
East  river,  between  the  cities  of  New  York 
and  Brooklyn,  from  at  or  near  the  foot  of 
Broadway,  In  the  city  of  Brooklyn,  to  at  or 
near  the  foot  of  Grand  street,  in  the  city  of 
New  York.  The  first  section  provides  that, 
immediately  after  the  passage  of  the  act, 
the  mayor  of  the  city  of  New  York  shall  ap- 
point three  persons,  and  the  mayor  of  the 
city  of  Brooklyn  shall  appoint  three  persons, 
who,  with  the  mayors  of  said  cities,  re- 
spectively, shall  constitute  a  commission  for 
the  purposes  of  the  act  Section  3  provides 
for  the  adoption  of  plans,  etc.,  necessary 
and  convenient  to  establish  the  objects  con- 
templated. The  commissioners  may  enter 
upon  such  real  estate,  sites,  and  locations 
selected,  and  take  possession  of  the  same 
In  the  Joint  names  of  the  city  of  New.  York 
and  the  city  of  Brooklyn.  The  act  further 
provides  that  the  title  to  all  such  real  estate 
or  Interest  therein  shall  be  taken  to  and  In 
the  name  of  the  trustees  of  the  New  York 
and  Brooklyn  Bridge.  Sections  3,  4,  and '5 
contain  a  variety  of  details  not  necessary  to 
be  considered  at  this  time.  Section  6  en- 
acts that  the  cost  of  construction  and  the 
compensation  of  the  commissioners  shall  be 
borne  In  equal  shares  by  the  city  of  New 
York  and  the  city  of  Brooklyn;  also,  that 
the  commissioners,  except  the  payors  of  the 
respective  cities,  shall  receive  for  their  serv- 
ices $3,(XX)  per  annum.  It  is  to  be  observed 
in  this  connection  that  the  mayors  of  the 
two  cities,  under  the  provisions  of  section  1, 
are  excluded  from  the  privilege  of  holding 
the  offices  of  secretary  and  treasurer.  This 
provision,  taken  in  connection  with  the  one 
Just  quoted  In  reference  to  the  mayors  not 
being  entitled  to  salaries,  would  seem  to  in- 
dicate that  their  presence  upon  the  commls- 
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Blon  l8  purely  ex  officio.  Section  7  provides 
that  when  the  work  shall  be  completed,  the 
accounts  filed,  and  all  payments  made,  the 
bridge  shall  become  a  public  highway  for  the 
purpose  of  rendering  travel  between  the  city 
of  New  York  and  the  city  of  Brooklyn  safe 
and  certain  at  all  times,  and  the  care,  man- 
agement, and  control  thereof  shall  be  vest- 
ed In  the  trustees  of  the  New  York  and 
Brooklyn  Bridge,  who  shall  possess.  In  rela- 
tion thereto,  like  powers  as  are  vested  In 
them  In  relation  to  the  New  York  and 
Brooklyn  Bridge.  The  following  year  the 
legislature  amended  this  law  In  several  Im- 
portant particulars  by  chapter  612  of  the 
Laws  of  1896.  By  section  l  it  amended  sec- 
tion 8  of  the  act  of  1895  by  repealing  the 
provision  that  title  to  real  estate  or  interest 
therein  should  be  taken  In  the  name  of  the 
trustees  of  the  New  York  and  Brooklyn 
Bridge,  and  providing  that  such  title  be 
taken  to  and  In  the  corporate  name  of  the 
cities  of  New  York  and  Brooklyn  as  joint 
tenants.  Section  4  of  the  act  amended  sec- 
tion 7  of  the  act  of  1895  by  repealing  the 
provision  that  the  bridge,  when  completed, 
should  pass  under  the  management  and  con- 
trol of  the  trustees  of  the  New  York  and 
Brooklyn  Bridge,  and  providing  that  "the  care, 
management,  and  control  thereof  shall  be 
vested  In  the  commissioners  and  their  suc- 
cessors, who  shall  possess,  In  relation  thereto, 
like  powers  as  are  at  the  time  of  the  passage 
of  this  act  vested  in  the  trustees  of  the  New 
York  and  Brooklyn  Bridge,  unless  the  legis- 
lature shall  otherwise  provide  therefor." 

It  will  be  observed  that,  undsr  the  act  of 
1895,  the  commissioners,  upon  the  comple- 
tion of  their  work,  were  to  turn  the  bridge 
over  to  an  independent  management  and  con- 
trol, while  under  the  act  of  1896  they  are  to 
continue  in  the  care  and  management  of  the 
completed  structure.  In  the  one  case  their 
tenure  of  office  was  limited  to  the  comple- 
tion of  the  bridge,  while  In  the  other  its  du- 
ration Is  Indefinite.  We  have  here  a  commis- 
sion that  Is  indeed  created  by  the  legislature, 
and  two  of  Its  members— the  mayors  of  the 
respective  cities— are  named  in  the  act,  but 
the  balance  of  the  board  are  appointed,  three 
each,  by  the  mayors  respectively,  for  the 
discharge  of  duties  clearly  pertaining  to  a 
city  purpose,  and  the  performance  of  func- 
tions limited  In  their  execution  to  a  portion, 
only^  of  the  state.  The  fact  that  on  the  1st 
of  January,  1898,  the  charter  of  Greater 
New  York  went  Into  effect,  and  the  munic- 
ipal corporation  known  as  the  "City  of 
Brooklyn"  ceased  to  exist,  does  not  alter  the 
local  situation.  The  proposed  bridge  struc- 
ture. Instead  of  connecting  two  Independent 
municipalities,  was  on  and  after  that  date 
destined  to  become  a  public  highway  be- 
tween different  portions  of  one  municipality 
known  as  the  "City  of  New  York";  but  the 
scheme  of  erecting  the  bridge  was  none  the 
less  a  city  purpose,  and  the  commissioners 
to  carry  the  legislative  provisions  Into  effect 


were  dearly  local  officials,  under  article  1,  i 
2,  of  the  puUlc  officers'  law  (Laws  1892,  c 
681),  where  state  and  local  officers  are  thus 
defined:  "The  term  state  officer  includes  ev- 
ery officer  for  whom  all  the  electors  of  the 
state  are  entitled  to  vote,  •  •  •  and  ev- 
ery officer,  appointed  by  one  or  more  state 
officers,  or  by  the  legislature,  and  author- 
ized to  exercise  his  official  functions  through- 
out the  entire  state,  or  without  limitation  to 
any  political  subdivision  of  the  state,  except 
United  States  senators,  members  of  congress, 
and  electors  for  president  and  vice-president 
of  the  United  States.  The  term  local  officer 
Includes  every  other  officer  who  is  elected  by 
the  electors  of  a  portion  only  of  the  state, 
every  officer  of  a  political  subdivision  or  mu- 
nicipal corporation  of  the  state,  and  every 
officer  limited  In  the  execution  of  'h\B  official 
functions  to  a  portion  only  of  the  state. 
•    •    ••' 

The  contention  of  the  learned  counsel  for 
the  relators  Is  that  the  authority  given  by 
the  act  of  1896  to  the  mayors  to  appoint  com- 
missioners was  given  to  them  as  state 
agents,  and  not  as  dty  officers,  and  was  to 
be  exercised  by  them  Immediately,  and  to  be 
exhausted  as  soon  as  exercised;  also,  that, 
whatever  power  was  given  to  these  mayors 
by  the  amending  act  of  1896  was  to  fill  va- 
cancies, and  not  to  make  vacancies,  and.  If 
such  power  has  survived  the  consolidation  of 
the  cities,  it  has  passed  under  the  public  offi- 
cers' law  (section  6)  to  the  governor  of  tiie 
state,  and  not,  either  by  statute  or  implica- 
tion of  law,  to  the  mayor  of  the  new  dty. 
The  learned  counsel  for  the  relators  has  ar- 
gued these  propositions  at  great  length,  both 
at  the  bar  and  In  an  aUe  and  interesting 
brief,  bnt  we  are  so  convinced  that  these 
commissioners  are  munldpal  officers,  under 
the  provisions  of  the  statutes  already  quot- 
ed, that  we  do  not  feel  called  upon  to  deal 
with  his  argument  in  detail.  There  are  many 
minor  provisions  of  the  acts  of  1885  and 
1896  that  render  this  condnslon  InevltaUe. 
We  have  already  pointed  out  that  the  dties 
took  titie  to  the  real  estate  and  paid  the  sala- 
ries of  the  commissioners,  but  there  are  far- 
ther provisions  that  are  pertinent  xne  com- 
missioners must  present  a  monthly  state- 
ment of  receipts  and  expenditures  to  the 
mayors;  they  are  to  file  all  plans  with  the 
commissioner  of  public  works  of  the  two 
dties,  respectively;  the  commissioners  of  the 
land  office  of  the  state  are  authorized  to  con- 
vey to  the  dty  such  land  under  water  as  is 
needed  wherever  It  is  property  of  the  state; 
In  the  purchase  of  a  charter  of  another  cor^ 
poration,  necessary 'in  the  prosecution  of  the 
work,  It  must  be  with  the  express  consent  of 
the  mayors  and  comptrollers,  and  the  pur- 
chase money  is  to  be  provided  by  the  two 
cities;  the  cost  of  the  bridge  is  a  city  charge, 
and  no  money  can  be  paid  on  account  there- 
of except  as  the  mayors  approve.  There  are 
many  other  minor  provisions  that  might  be 
referred  to,  In  these  and  other  acta,  not  dl- 
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rectly  involved  In  this  litigation,  that  show 
beyond  all  question  the  municipal  character 
of  these  commlasloners. 

The  counsel  for  the  relators  argues  that, 
whatever  authority  to  remove  officers  may 
be  contained  In  the  charter  of  Greater  New 
York  (section  95),  It  does  not  refer  to  the 
first  mayor  of  the  consolidated  cities,  but 
only  to  appointees  of  the  first  mayor,  who 
may  be  remoyed  by  bis  successor  in  office. 
We  are  unable  to  adopt  his  view,  as  this 
court  has  already  decided  that  the  section  in 
question  does  confer  upon  the  mayor  of  the 
city  of  New  York  the  power  to  remove  the 
ofiBcers  therein  indicated  during  the  first  six 
months  of  bis  term.  People  v.  Feitner,  30 
App.  Dlv.  241,  61  N.  T.  Snpp.  1094,  affirmed 
on  opinion  below,  166  N.  Y.  694,  61  N.  B. 
1093;  People  ez  rel.  Jacobus  v.  Van  Wyck, 
167  N.  Y.  495,  62  N.  B.  569.  In  the  Feitner 
Case  the  relator,  removed  by  the  mayor,  was 
an  assessor  appointed  by  the  mayor  of  the 
city  of  Brooklyn.  In  the  Jacobus  Case  the 
relator  was  an  assessor  appointed  by  the 
mayor  of  the  former  city  of  New  York. 
These  removals  were  both  sustained  under 
the  provisions  of  section  96  of  the  charter  of 
Oreater  New  York. 

The  counsel  for  the  relators  further  Insists 
that  the  action  of  the  mayor  in  regard  to  the 
commissioners  is  void,  because  the  relator 
Balrd  was  a  veteran  of  the  late  Civil  War. 
This  point  is  also  disposed  of  by  the  recent 
decisions  of  this  court  In  People  v.  Mor- 
ton, 148  N.  y.  156,  42  N.  E.  638.  Chief  Judge 
Andrews  said,  at  page  162,  148  N.  Y.,  and 
page  539,  42  N.  K,  commenting  on  the  vet- 
erans' act:  "It  Is  apparent  that  the  legisla- 
tion culminating  in  the  act  of  1894  has  noth- 
ing primarily  to  do  with  what  is  called  the 
'dvil  service  system.'  It  was  intended  to 
create  a  privileged  class,  entitled  to  prefer- 
ential employment  In  subordinate  positions 
In  the  public  service.  •  •  •  The  act  ap- 
plies to  employes  of  every  grade  In  the  pub- 
lic service,  or  on  the  public  works  of  the 
state  and  the  cities,  towns,  and  villages 
thereof."  The  position  of  bridge  commis- 
sioners is  not  a  subordinate  position  contem- 
plated by  the  veterans'  act  People  ex  rel. 
Jacobus  V.  Van  Wyck,  157  N.  Y.  493,  52  N.  E. 
659. 

It  a  further  authority  Is  needed,  outside 
of  the  very  explicit  provisions  of  the  acts  of 
1895  and  1896,  as  to  the  duties  and  functions 
of  the  bridge  commissioners  being  purely 
municipal  in  character.  It  is  to  be  found  In 
cases  construing  the  powers  and  liabilities  of 
the  trustees  of  the  New  York  and  Brooklyn 
Bridge.  In  the  case  of  Walsh  v.  Trustees, 
96  N.  Y.  427,  the  plaintifT  sought  to  recover 
damages  for  personal  Injuries  sustained  by 
him.  Upon  a  demurrer  to  the  complaint,  this 
court  held  that  after  the  legislation  which 
extinguished  the  old  bridge  corporation,  and 
vested  all  its  property  in  the  two  cities,  the 
board  of  trustees  were  merely  agents  for, 
and  representatives  of,  the  two  cities,  and 


as  such  they  were  entitied  to  the  immunities 
of  public  agents,  and  therefore  an  action 
would  not  lie  against  them  for  personal  in- 
juries. The  plaintiff,  Walsh,  afterwards  re- 
covered a  verdict  in  another  action  brought 
against  the  two  cities.  107  N.  Y.  220,  13 
N.  E.  Oil.  In  the  case  at  bar  the  relators 
occupy  a  position  not  to  be  distinguished 
from  the  present  trustees  of  the  New  York 
and  Brooklyn  Bridge.  See,  also,  as  to  the 
bridge  being  a  city  purpose.  People  v.  Kelly, 
78  N.  Y.  475. 

In  the  view  that  we  entertain  of  this  case 
it  Is  unnecessary  to  examine  the  further 
point  taken  by  the  defendants'  counsel,  that 
the  mayor  has  power  to  remove  the  relators 
under  article  10,  g  3,  of  the  constitution, 
which  reads:  "When  the  duration  of  any 
office  is  not  provided  by  this  constitution,  it 
may  be  declared  by  law,  and  If  not  so  de- 
clared, such  office  shall  be  held  during  the 
pleasure  of  the  authority  making  the  ap- 
pointment" Counsel  have  submitted  an 
elaborate  argument  on  this  point,  but  we 
prefer  to  rest  this  decision  upon  the  powers 
conferred  on  the  mayor  of  the  city  of  New 
York  by  section  95  of  the  charter  of  the 
greater  city. 

The  Judgment  of  the  appellate  division 
should  be  affirmed,  with  costs.  AU  concur. 
Judgment  affirmed. 


(168  N.  T.  204) 

PEOPLE  ex  rel.  TATE  r.  DALTON. 
Commissioner. 

(Court  of  Appeals  of  New  York.    Feb.  28, 
1899.) 

Orbatkx  Nbw  York  Chabthb— Vbtkranb'  Acts 
— Construction  —  Rrmoval  of  Officers  — Rb- 
iNSTATBtfEKT—HANDAMDs— Water  Dbpaiitmbnt 
—Confidential  Positions. 

1.  Greater  New  York  Charter,  I  1636  (Laws 
1807,  c.  378),  requires  subordinate  employes  of 
each  component  municipal  corporation  to  be 
assigned  as  near  as  may  be  to  the  same  service 
under  the  new  city.  Bdd,  that  where  the  wa- 
ter registrar  of  the  city  of  Brooklyn  was  trans- 
ferred to  the  water  department  of  the  new 
dty,  being  assigned  to  duty  as  a  clerk  in  the 
branch  office  for  the  borough  of  Brooklyn,  he 
became  an  employs  of  the  new  city. 

2.  Laws  1887,  c.  708,  a  local  act  applying  to 
the  city  of  Brooklyn,  prohibited  removal  of 
veterans  from  office  except  for  cause  shown,  on 
hearing,  and  was  incorporated  ^  Laws  1888, 
c.  688,  into  the  dty  charter.  Laws  1887,  c. 
464,  amending  Laws  1884,  c.  312.  and  apply- 
ing to  all  cities,  inclnding  Brooklyn,  required 
that  veterans  be  preferred  in  appointment  to 
office.  Act  1884,  c.  312,  was  amended  by  Laws 
1894,  c.  716,  which  latter  act  was  amended  by 
Laws  1896,  c.  821,  limiting  the  power  of  re- 
moval of  veterans  to  incompetency  or  miscon- 
duct shown  on  hearing,  but  excepting  veterans 
holding  a  confldential  position,  and  repealing 
all  inconsistent  acts.  By  Greater  New  York 
Charter,  J  1615,  Brooklyn  ceased  to  exist  as  a 
corporation,  and  became  a  part  of  New  York. 
Bdd,  that  Laws  185H,  c.  716,  was  intended  to 
supersede  Laws  1887,  c.  708,  and  that,  with 
the  consolidation  of  Brooklyn  with  New  York, 
the  former's  charter  disappeared,  leaving  Laws 
1894,  c.  716)  as  amended,  in  force  and  applica- 
ble to  the  new  city. 

3.  After  the  passage  of  the  local  act,  and  be- 
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fore  it  was  incorporated  into  Brooklyn's  char- 
ter, as  above  stated,  Laws  1888,  c  119,  was 
passed,  applying  to  all  cities,  and  prohibiting 
removal  of  veterans  except  for  cause  shown, 
but  excepting  persons  holding  a  confidential 
position.  Held,  that  the  fact  that  the  local  act 
was  incorporated  into  the  charter  after  the 
general  act  was  passed  indicated  an  intent  that 
the  latter  was  not  to  apply  to  Brooklyn;  never- 
theless the  general  act  (Laws  1888,  &  119), 
which  was  amended  by  Laws  1880,  c.  67,  Laws 
1892,  c.  677,  and  Laws  1898,  c.  184.  was  in 
force  and  applicable  to  Greater  New  lork  aft- 
er the  consolidation. 

4.  Under  Laws  1896,  c.  821,  requiring  prefer- 
ment to  veterans  in  appointment  to  municipal 
offices,  and  prohibiting  removal  except  for  in- 
competency or  misconduct,  and  providing  that 
a  refusal  to  allow  the  preference  shall  be  deem- 
ed a  misdemeanor,  and  that  the  veteran  shall 
have  a  remedy  by  mandamus  for  righting  the 
wrong,  a  veteran  wrongfully  removed  is  enti- 
tled to  mandamus  to  compel  his  reinstatement. 

5.  Greater  New  York  Charter,  §  456,  pro- 
vides that  the  water  commissioner  may  ap- 
point the  necessary  subordinates  in  his  main 
oflSce,  and  that  a  deputy  commissioner  shall, 
subject  to  the  commissioner's  approval,  appoint 
subordinates  in  his  department  for  his  borough. 
Section  1536  requires  persons  occupying  posi- 
tions in  any  of  the  component  cities  to  be  as- 
signed to  similar  positions  under  the  new  city, 
and  provides  that  every  officer  given  power  to 
appoint  sul>ordinates  may  remove  any  person 
assigned  to  service  under  him.  Hdd,  that  the 
water  commissioner  had  no  power  to  remove 
a  subordinate  assigned  to  the  branch  depart- 
ment for  a  borough,  and  such  subordinate  did 
not  hold  a  confidential  position  to  the  conunis- 
aioner. 

6.  Greater  New  York  Charter,  U  451,  452, 
456,  authorize  the  water  commissioner  to  lo- 
cate branch  offices  in  boroughs  and  appoint 
deputy  commissioners  therefor,  who  are  given 
power  to  appoint  and  remove  subordinates. 
Held  that,  in  mandamus  by  a  subordinate  in  a 
branch  office  to  compel  the  commissioner  to  re- 
instate him,  it  would  be  assumed  that  a  deputy 
for  such  branch  office  had  been  appointed  and 
was  in  charge. 

7.  Mandamus  will  not  issue  to  compel  the 
water  commissioner  of  Greater  New  York  to 
reinstate  a  subordinate  in  a  Ijranch  office  of 
the  department,  where  he  was  removed  by  the 
commissioner,  who,  however,  had  no  author- 
ity to  appoint  or  remove  such  subordinate, 
and  hence  no  authority  to  reinstate  him. 

Appeal  from  supreme  court,  appellate  divi- 
sion. Second  department 

Motion  by  the  people,  on  the  relation  of 
Augustus  C.  Tate,  against  William  Dalton, 
commissioner  of  water  supply,  for  a  per- 
emptory writ  of  mandamus  to  compel  re- 
spondent to  reinstate  relator  as  water  reg- 
istrar for  the  borough  of  Brooklyn.  An  order 
denying  the  writ  was  affirmed  by  the  appel- 
late division  (53  N.  Y.  Supp.  1060),  and  re- 
lator appeals.    Affirmed. 

Joseph  A.  Burr,  for  appellant  William  J. 
Carr,  for  respondent 

HAIGHT,  J.  The  relator  Is  an  honorably 
discharged  soldier  of  the  Union  army  In  the 
late  war  of  the  Rebellion,  and  the  respondent, 
since  the  2d  day  of  January,  1888,  has  been 
the  commissioner  of  water  supply  of  New 
York.  On  the  1st  day  of  February,  1894,  the 
relator  was  appointed  by  the  commissioner 
of  city  works  of  the  city  of  Brooklyn  to  the 
position  of  water  registrar  in  that  city,  at  a 


salary  of  |4,000  per  year.  He  continued  In 
that  position  until  the  1st  day  of  January, 
1898,  at  which  time  he  was  transferred  into 
the  department  of  the  commission  of  water 
supply  In  the  city  of  New  York,  and  assigned 
to  duty  as  a  clerk  In  the  branch  office  of 
that  department  located  In  the  borough  of 
Brooklyn.  The  duties  which  he  was  requh«d 
to  perform  were  substantially  the  same  as 
those  performed  by  him  as  water  registrar 
under  the  charter  of  the  city  of  Brooklyn.  He 
continued  in  the  latter  position  until  the  7th 
day  of  April,  1898,  at  which  time  he  was  re- 
moved by  the  respondent,  the  commissioner 
of  water  supply.  He  then  moved,  upon  an 
order  to  show  cause,  for  a  peremptory  wilt 
of  mandamus  to  compel  bis  reinstatement 

It  becomes  Important,  In  the  first  place,  to 
ascertain  what  statutes  are  In  force  under 
which  the  rights  of  the  relator  are  to  be  de- 
termined. He  was  transferred  Into  the  de- 
partment of  water  supply  of  the  city  of  New 
York,  pursuant  to  the  provisions  of  section 
1536  of  chapter  378  of  the  Laws  of  1897, 
known  as  the  "Greater  New  York  Charter." 
Under  the  provisions  of  that  section,  all  of 
the  subordinate  employes  in  every  branch  of 
the  public  service  in  each  of  the  municipal 
corporations  consolidated  by  the  provisions  of 
the  charter  were,  so  far  as  practicable,  re- 
quired to  be  assigned  as  nearly  as  may  be  to 
perform  the  same  service  and  in  the  same 
part  of  the  city,  and  to  hold  the  same  relative 
rank  or  position  In  the  greater  city,  as  the 
Individual  had  performed  and  held  previous 
to  the  consolidation  of  the  municipal  cor- 
porations. The  heads  of  every  department, 
however,  and  every  other  officer  given  power 
by  the  provisions  of  the  act  to  appoint  and 
remove  subordinates,  were  given  the  power, 
at  any  time  after  assuming  office,  to  remove 
any  person  assigned  to  service  under  him.  It 
Is  thus  apparent  that  tmder  the  provisions  of 
this  act,  the  relator,  after  the  1st  day  of 
January,  1898,  became  an  employs  of  the  city 
of  New  York,  and  that  his  position  of  reg- 
istrar of  the  city  of  Brooklyn  at  that  time 
ceased  and  determined. 

Under  chapter  708  of  the  Laws  of  1887. 
"all  persons  holding  position  In  the  dty  of 
Brooklyn,  or  county  of  Kings,  receiving  sal- 
ary from  said  city  and  county  treasury,  who 
shall  be  an  honorably  discharged  soldier  or 
sailor  of  the  late  war  of  the  Rebellion,  shall 
not  be  removed  from  such  position,  except 
for  good  cause  shown,  after  a  hearing  had." 
The  provisions  of  this  act  were  incorporated 
into  the  charter  of  the  city  of  Brooklyn. 
Laws  1888,  c.  683.  In  the  laws  of  the  same 
year  (chapter  119),  a  similar  statute  was  i>ass- 
ed  applying  to  all  of  the  cities  and  counties 
of  the  state,  but  containing  the  provision  tiiat 
it  should  not  apply  to  persons  holding  a  con- 
fidential relation  to  the  appointing  officer. 
This  cbapter  was  amended  In  1880  (chapter 
67),  and  again  in  1882  (chapter  677),  in  par- 
ticulars which  it  is  not  necessary  now  to 
consider.    The  provisions  of  this  act,  though 
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general  and  In  terms  applying  to  all  of  the 
cities  of  the  state,  are  in  conflict  Trlth  the 
provisions  ot  the  local  act  applying  to  the 
city  of  Brooklyn,  In  this:  That  uuder  the 
local  act  no  veteran  could  be  removed  with- 
out a  cause  shown,  after  a  hearing  had,  evea 
though  he  occupied  a  confidential  relation  to 
the  appointing  officer,  while  under  the  gener- 
al act,  If  the  person  occupied  such  a  relation, 
he  could  be  removed  without  cause  shown  or 
B  hearing  had;  and  the  fact  that  the  local 
act  was  Incorporated  Into  the  charter  of  the 
city  of  Brooklyn  after  the  adoption  of  the 
general  act  of  18S8  (chapter  IIB)  Indicated, 
as  has  been  held  below,  a  legislative  Intent 
that  the  provisions  of  the  general  act  were 
not  hitended  to  apply  to  the  city  of  Brook- 
lyn. At  the  time  of  the  adoption  of  these 
acts  there  were  other  statutes  in  force  with 
reference  to  veterans,  which  It  now  becomes 
important  to  consider.  By  chapter  812  of  the 
Laws  of  1884,  it  was  provided  that,  "In  every 
public  department  and  upon  all  public  works 
ot  the  state'  of  New  York,  honorably  dis- 
charged Union  soldiers  and  sailors  shall  be 
preferred  for  appointment  and  employment. 
Age,  loss  of  limb  or  other  physical  Impair- 
ment, which  does  not  In  fact  Incapacitate, 
shall  not  be  deemed  to  disqualify  them,  pro- 
vided they  possess  the  other  requisite  quall- 
flcaUons."  In  1887  (chapter  464)  this  act  was 
amended  so  as  to  applyto  all  the  cities,  towns, 
and  villages  In  the  state.  It  will  be  observed 
that  this  act  was  adopted  prior  to  chapter 
708  of  the  Laws  of  1887,  and  that  it  applied 
to  the  city  of  Brooklyn  as  well  as  the  other 
Cities  of  the  state.  It  was  not  In  conflict  with 
the  provisions  of  the  later  and  the  local  act, 
for  the  reason  that  that  pertained  to  the  re- 
moval of  veterans,  and  the  provisions  of  thlq 
act  had  reference  to  the  preferring  of  them 
for  appointment  The  provisions  of  this  act 
were  amended  In  18dl  (chapter  716),  In  which 
the  power  of  removal  was  limited  to  incom- 
petency, and  conduct  inconsistent  with  the 
position  held  by  the  employ^  or  appointee, 
but  the  provisions  of  the  act  were  not  to 
apply  to  pexaoaa  holding  a  strictly  conflden- 
tial  position,  and  all  laws  or  parts  of  laws 
Inconsistent  with  the  provisions  of  this  law 
were  repealed.  This  act  was  again  amend- 
ed in  1896  (chapter  821),  in  which  the  power 
of  removal  was  limited  to  Incompetency  or 
misconduct  shown,  after  a  hearing,  upon  due 
notice,  upon  the  charge  made,  again  repeal- 
ing all  acts  or  parts  of  acts  inconsistent  with 
the  provisions  of  this  act 

It  will  thus  be  seen  that  the  amendment  of 
the  general  act  In  1894  places  a  limitation  up- 
on the  power  of  removal  to  Incompetency  and 
conduct  Inconsistent  with  the  position  held. 
This  we  do  not  think  is  hi  conflict  with  the 
provltdons  of  the  general  act  of  1888  (chapter 
119),  or  of  the  local  Brooklyn  act  Those 
acts,  it  will  be  observed,  limited  removals  to 
cause  shown  after  hearing  had,  but  do  not 
^leclfy  what  shall  constitute  cause.  This  act 
supplies  that  defect,  and  apedfles  incompeten- 
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cy  and  conduct  inconsistent  with  the  position 
held.  It  does  not,  however,  apply  to  persons 
holding  a  strictly  confidential,  position. 

It  is  not  our  purpose  or  desire  to  in  any 
wise  limit  or  Impair  the  rule  that  a  general 
act  of  the  legislature  will  not  be  deemed  to  re- 
peal a  local  act  unless  It  be  so  expressly  stat- 
ed or  the  legislative  intention  so  to  do  is  ap- 
imrent:  but  here  we  have  a  general  act,  ap- 
plying to  the  city  of  Brooklyn  as  well  as  to 
all  of  the  cities  of  the  state^  amended  by  lim- 
iting the  power  of  removal  of  soldiers  in  the 
late  war  of  the  Bebelllon  to  causes  specified, 
which,  in  substance,  embrace  all  of  the  pro- 
visions Included  in  the  Brooklyn  act,  and  are 
in  harmony  with  it,  containing  the  provision 
that  It  shall  not  apply  'to  a  person  holding  » 
strictly  confidential  position. 

These  facts,  taken  in  connection  with  flie 
express  provision  of  the  act  that  "ail  acts  or 
parts  of  acts  Inconsistent  with  the  proviaiona 
of  this  act  are  hereby  repealed,"  Indicate  to 
our  mind  a  legislative  intent  that  the  provi- 
sions of  the  local  act  should  be  superaeded  by 
that  of  the  general  act  covering  the  same  sub- 
ject This,  however,  Is  not  all.  The  provi- 
slons  of  the  general  act  applied  to  the  city  of 
New  York  before  the  Greater  New  York  char- 
ter went  into  force.  Under  the  provisions  of 
that  charter,  the  city  of  Brooklyn  was  consol- 
idated with,  and  became  a  part  of,  the  city  of 
New  York,  and,  under  section  1615  of  the  act, 
the  corporation  Itself  ceased  to  exist,  and  all 
of  the  offices  formhig  a  part  of  its  local  gov- 
ernment were  abolished.  We  no  longer  have 
a  city  of  Brooldyn,  or  officers  or  employes 
thereof.  The  effect  of  the  consolidation  was 
to  wipe  out  its  old  charter,  and  substitute  in 
its  place  the  charter  of  the  Oreater  New  York. 
With  the  departure  of  the  old  charter  there 
disappeared  whatever  remained  of  the  local 
veterans'  act,  and  in  place  of  it  there  came 
Into  force  the  provisions  of  the  statute  appli- 
cable to  the  Oreater  New  York.  By  section 
124  of  the  act,  honorably  discharged  soldiers 
and  sailors  in  the  army  and  navy  of  the  Unit- 
ed States  hi  the  late  Civil  War  shall  be  enti- 
tled to  preference  In  appointment  and  promo- 
tion from  any  list  from  which  an  appointment 
or  promotion  Is  to  be  made,  without  regard  to 
their  standing  on  such  list  By  section  127, 
all  veterans,  either  of  the  army  or  navy,  in 
the  service  of  either  of  the  municipal  corpo- 
rations consolidated  by  the  provisions  of  the 
act,  shall  be  retained  in  like  positions,  and 
under  the  same  conditions,  by  the  greater  dty. 
Chapter  119  of  1888  was  again  amended  in 
1898  (chapter  184),  after  the  Oreater  New 
York  charter  went  into  effect,  retaining  the 
provision  with  reference  to  confidential  posi- 
tions, and  that  act  now  applies  to  the  Oreater 
New  York,  even  assuming  that,  prior  to  the 
last  amendment,  it  did  not  apply  to  the  city 
of  Brooklyn.  The  Laws  of  1881,  as  amended 
by  chapter  716  of  the  Laws  of  1894,  and  aa 
amended  by  chapter- 821  of  the  Laws  of  1696, 
also  apply  and  are  hi  force  in  the  Oreater  New 
York.    Under  these  atatute^  veterans  in  oflc* 
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at  the  time  of  the  conBolIdatlon  of  the  cities 
are  entitled  to  be  retained  in  like  positioxis  and 
under  tbe  same  conditions.  At  the  time  the 
charter  went  Into  effect  they  could  not  be  re- 
moved except  for  incompetency  or  misconduct 
shown  after  a  bearing,  upon  due  notice,  upon 
charge  made,  unless  the  person  removed  was 
a  private  secretary  or  deputy  of  an  official 
or  department,  or  a  person  holding  a  strictly 
confidential  position. 

Tbe  motion  for  a  mandamus  In  this  case 
was  opposed  upon  the  ground  that  relator  oc- 
cupied a  strictly  confidential  position  to  the 
respondent  Tbe  appellate  division  refused 
to  consider  this  question,  and  held  that  the 
remedy  of  the  relator  was  not  by  mandamus, 
but  that  be  must  resort  to  an  action  In  the 
nature  of  a  quo  warranto.  31  App.  Div.  6, 
53  N.  Y.  Supp.  1060,  citing  People  ex  rel. 
Wren  v.  Goetting,  133  N.  Y.  569,  30  N.  B.  968. 
Tbe  decision  in  the  Wren  Case  was  rendered 
In  April,  1892.  At  that  time  no  remedy  by 
mandamus  had  been  given  by  any  express 
provision  of  tbe  veteran  statute.  In  1894  It 
was  given  inferentially,  and  In  1896  it  was  ex- 
pressly provided  that  a  veteran  Improperly  re- 
moved should  have  "a  remedy  by  mandamus 
for  righting  the  wrong."  This  provision  of 
the  statute  seema  to  be  a  complete  answer  to 
the  position  taken  by  the  appellate  division. 

Tbe  question  then  arises  as  to  whether  tbe 
relator  occupies  a  strictly  confidential  position. 
It  may  be  that  be  does  to  tbe  deputy  conunis- 
sloner  of  the  borough  of  Brooklyn,  but  we 
think  not  to  tbe  respondent  In  these  proceed- 
ings. Tbe  relator's  position  is  one  of  trust 
and  confidence,  and  be  has  the  handling  of 
money  in  considerable  sums.  While  these 
proceedings  are  not  based  upon  the  civil  serv- 
ice statutes,  those  statutes  furnish  a  guide, 
which  we  think  may  be  safely  followed.  In 
determining  whether  the  relator's  position  Is 
confldentlaL  In  that  statute  (Laws  1864,  c. 
410,  !  8),  It  Is  provided  that  "ofilcers  elected 
by  the  people  and  the  subordinates  of  any  such 
officer  for  whose  errors  or  violation  of  duty 
such  officer  is  financially  responsible,  •  •  • 
and  any  subordinate  officer  who  by  virtue  of 
his  office  has  personal  custody  of  public  mon- 
eys or  public  securities,  for  the  safe-keeping 
of  which  the  bead  of  an  office  la  under  official 
bonds,  shall  not  be  subject  to  tbe  regulations 
prescribed  pursuant  to  this  section."  In  oth- 
er words,  such  subordinates  were  deemed  to 
occupy  confidential  relations  to  the  appointing 
officer,  and  were  not  subject  to  the  civil  serv- 
ice regulations.  But  the  record  does  not  sat- 
isfy us  that  Hie  commissioner  is  financially 
responsible  for  the  acts  of  the  relator.  Ordi- 
narily, tbe  head  of  a  department  is  only  re- 
sponsible for  tbe  action  of  bis  subordinate 
when  he  has  the  power  to  appoint  and  re- 
move. The  commissioner  has  no  i>ower  to  ap- 
point a  person  to  fill  the  position  occupied  by 
the  relator  or  to  remove  an  occupant  there- 
from. That  power  Is  given  to  another.  He 
may  "appoint  such  clerks  and  subordinates  as 
may,  In  bis  Judgment,  be  necessary  In  his  main 


office,  and  may  fix  and  regulate  their  salaries, 
within  the  limits  of  the  appropriation  dnly 
made  therefor.  A  deputy  commissioner  In 
charge  of  a  branch  office  of  a  department 
shall,  subject  to  the  approval  of  the  bead  of 
his  department,  appoint  such  clerks  and  sub- 
ordinates of  his  department.  In  and  for  bis 
borough,  as  may  in  his  Judgment  be  neces- 
sary, and  fix  and  regulate  their  salaries,  with- 
in the  limits  of  the  appropriation  duly  made 
therefor."  Greater  New  York  Charter,  S  456. 
Tbe  position  occupied  by  tbe  relator,  as  we 
have  seen,  was  imder  the  deputy  commission- 
er of  the  branch  office  within  the  borough  of 
Brooklyn,  and  his  position  can  only  be  filled 
by  an  appointment  from  that  officer  to  whom 
tbe  appointee  is  directly  responsible.  It  ia 
true  that  the  appohitment  must  be  with  the 
approval  of  tbe  commissioner,  but  this  does 
not  Invest  bim  with  the  power  to  appoint  or 
to  make  him  responsible  for  the  acts  of  tbe 
appointee.  People  v.  Hyde,  89  N.  Y.  11.  Un- 
der section  1536  of  the  act,  "tbe  head  of  every 
department,  and  every  other  officer  by  diis 
act  given  power  to  appoint,  remove  and  fix 
and  regulate  the  salaries  of  bis  subordinates, 
appointees  and  employes  shall  have  power, 
upon  assuming  office,  or  at  any  time  there- 
after, to  remove  any  person  asslgrned  to  serv- 
ice imder  him."  The  commissioner  is  tbe 
bead  of  tbe  department,  but  bis  power  to  re- 
move under  this  provision  Is  limited  to  the 
cases  in  which  he  Is  given  the  power  to  ap- 
point, and,  If  he  is  not  given  tbe  power  to  ap- 
point, be  does  not  possess  the  power  to  re- 
move. The  above  provision  has  reference  to 
cases  in  which  the  statute  Interposes  no  other 
limitation  upon  the  power  of  removaL  In  the 
case  of  veterans  other  limitations  are  imposed 
by  section  127  of  tbe  act,  and  In  removing 
them  from  their  positions  the  officer  most  con- 
form to  the  provisions  of  the  statute  to  whldi 
we  have  called  attention.  Our  condnsion  Is 
that  the  relator  was  not  a  confidential  aerr- 
ant  or  appointee  of  the  commissioner,  and  that 
be  had  no  power  to  remove  bim. 

The  point  is  made  that  the  record  does  not 
show  that  there  was  a  deputy  commissioner 
in  charge  of  the  Brooklyn  offic&  Tbe  stat- 
ute requires  that  the  main  office  of  the  de- 
partment shall  be  located  in  tbe  borough  of 
Manhattan,  and  that  branch  offices  may  be 
located  within  such  other  boroughs  as  may 
be  deemed  advisable  by  tbe  commissioner, 
who  is  authorized  to  appoint  one  or  more 
deputy  commissioners,  one  of  whom  shall  be 
located  at  the  main  office  of  such  depart- 
ment, and  there  may  be  a  deputy  In  each  bor- 
ough in  which  Is  located  a  branch  office. 
To  tbe  deputy  commissioner  In  charge  of  the 
branch  office  is  given  the  power  to  appoint 
such  clerks  and  subordinates  In  bis  depart- 
ment as  be  may,  in  his  Judgment,  deem  nec- 
essary, with  tbe  approval  of  tbe  commission- 
er. Greater  New  York  Charter,  §§  451,  452, 
466.  Tbe  record  does  disclose  tbe  fact  that 
tbe  commissioner  of  water  supply  did  estab- 
lish a  branch  office  In  the  boroujrb  of  Brook- 
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lyn,  and  that  the  duties  and  services  of  the 
relator  were  rendered  and  performed  in  that 
office.  The  commissioner,  in  establishing  a 
branch  office  in  the  borough  of  Brooklyn,  of 
necessity  must  have  placed  it  in  charge  of 
some  officer.  The  officer  designated  by  the 
statute  for  the  care  of  such  an  office  Is  a 
deputy  commissioner.  We  thinlc  we  may  as- 
sume, therefore,  that  such  an  officer  was  in 
charge  of  the  office. 

The  Speight  Case,  157  N.  Y.  676,  51  N.  a 
1003,  as  the  record  stands,  differs  from  this 
case  In  a  material  point  In  tliat  case  we 
held  that  it  did  not  appear  from  the  record 
that  the  position  was  strictly  confldential, 
within  the  meaning  of  the  statute.  Speight 
was  the  collector  of  fees  of  the  Wallabont 
marlcet  Under  the  charter,  the  comptroller 
was  required  to  establish  in  his  department 
five  bureaus,  one  of  which  was  to  be  known 
as  the  "Bureau  for  the  Collection  of  the  City 
Revenue  of  Markets,"  the  chief  officers  of 
which  were  to  be  the  collector  and  a  superin- 
tendent of  markets.  Speight  was  the  col- 
lector. He  filled  an  office  which  was  cre- 
ated by  the  statute,  and,  under  the  ordinan- 
ces of  the  city  passed  January  3,  1808,  was 
required  to  give  a  bond  to  the  city  for  the 
faithful  discharge  of  the  duties  of  his  office. 
He  was  not  a  mere  clerk  or  subordinate  of 
an  officer,  but  was  himself  a  chief  officer,  the 
head  of  a  bureau.  So  far  as  we  could  gather 
from  the  record  in  that  case,  it  did  not  ap- 
pear that  the  comptroller  was  financially  re- 
sponsible for  the  action  of  Speight,  any  more 
than  the  mayor  would  be  financially  respon- 
sible for  the  heads  of  departments  which  the 
charter  requires  him  to  ffil  by  appointment. 

The  deputy  commissioner  of  the  twrough 
of  Brooklyn  has  not,  so  far  as  the  record  dis- 
closes, ever  removed  the  relator  from  his  po- 
sition. The  action  of  the  commissioner,  be- 
ing unauthorized,  must  l>e  treated  as  void 
and  a  nullity,  and  the  relator  still  entitled 
to  bis  position.  But  the  commissioner,  not 
having  the  power  to  appoint  or  to  remove, 
has  no  power  to  reinstate,  and  for  this  reason 
a  mandamus  will  not  issue  commanding  him 
to  do  that  which  he  has  not  the  power  to 
perform.  The  order  of  the  appellate  divi- 
sion should  be  affirmed;  but,  inasmuch  aa  the 
questions  herein  considered  are  new  and  were 
not  discussed  below,  we  think  the  affirmance 
should  be  without  costs.  All  concur.  Order 
affirmed. 
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ANDREWS  et  al..  Appellants,  ▼.  McNA- 
MARA  et  al.,  Respondents.  (Court  of  Appeals 
of  New  York.  Jan.  31,  1S99.)  John  Andrews, 
Jr.,  in  pro.  per.  Alfred  E.  Mudge,  William  J. 
Carr,  and  John  Whalen,  for  restpondents.  No 
opinion.  Judgment  affirmed,  with  costs.  All 
concur. 


BARB,  Respondent,  ▼.  FISH  et  al.,  Appel- 
lants. (Court  of  Appeals  of  New  York.  L)ec. 
6,  1898.)  Motion  to  dismiss  an  appeal,  by  per- 
mission, from  a  judgment  of  the  late  genera! 
term  of  the  supreme  court  in  the  Fifth  judicial 
department,  entered  July  13,  1895  (8(  Hun, 
522,  34  N.  Y.  Supp.  489).  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict 
rendered  at  the  Monroe  county  court,  and  af- 
firming an  order  denying  a  motion  for  a  new 
trial.  The  motion  was  made  upon  the  ground 
that  no  question  of  law  was  involved  which 
could  be  reviewed  by  the  court  of  appeals. 
John  A.  Collier  Wright,  for  the  motion.  Fred- 
erick A.  Mann,  opposed.  No  opinion.  Motion 
denied,  .with  costs. 


BECK,  Appellant,  v.  BOARD  OF  SUP'RS 
OP  ERIE  COUNTY,  Respondent.  (Court  of 
Appeals  of  New  York.  Jan.  17,  1889.)  No 
opinion.  Motion  for  reargnment  denied,  with 
$10  costs.    See  167  N.  Y.  151,  62  N.  E.  6. 


In  re  BOARD  OF  STREET  OPENING  & 
IMPROVEMENT  OP  CITY  OF  NEW  YORK. 
(Court  of  Appeals  of  New  York.  Jan.  24,  1899.) 
Edward  P.  O'Dwyer,  for  appellants.  Theodore 
Connoly  and  John  P.  Dunn,  for  respondent. 
No  opinion.  Appeal  dismissed,  on  the  ground 
that  the  order  is  not  a  final  order  in  a  special 
proceeding,  with  costs.  Ail  concur.  See  33 
App.  Div.  137,  53  N.  Y.  Supp.  354. 


BOYER  et  al„  Appellants,  v.  EAST  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
Peb.  3,  1899.)  Motion  tojprefer,  under  section 
791  of  the  Code  of  Civil  Procedure,  an  appeal 
from  a  judgment  of  the  appellate  division  of 
the  supreme  court  in  the  Fourth  judicial  de- 

Eartment,  entered  February  18,  1898  (25  App. 
»iv.  625,  40  N.  Y.  Supp.  1132),  affirming  a 
judgment  in  favor  of  the  defendants,  entered 
upon  a  decision  of  the  court  dismissing  the  com- 
plaint on  trial  at  special  term.  Hubbell  & 
McGuire,  for  the  motion.  Nb  opinion.  Mo- 
tion granted,  and  case  given  preference  upon 
the  next  calendar  of  the  pourt  to  be  made 
April.  17,  1899.  under  subdivision  10  of  section 
791  of  the  Code  of  Civil  Procedure. 


BUFFALO  CEMENT  CO.,  Limited,  Appel- 
lant, V.  McNAUGHTON  et  al..  Respondents. 
(Court  of  Appeals  of  New  York.  Dec.  G,  188S.) 
No  opinion.  Motion  for  reargument  denied, 
with  $10  costs.  See  156  N.  Y.  702,  61  N.  E. 
1080. 


BUSHWICK  SAV.  BANK  v.  TRAUM  et  al. 
(Court  of  Appeals  of  New  York.  Jan.  24, 
1899.)  William  L.  Mathot.  for  appellants.  J. 
Stewart  Ross,  for  respondent.  No  opinion. 
Order  affirmed,  with  costs,  on  opinion  below. 
26  App.  Div.  532,  50  N.  Y.  Supp.  542.  All 
concur,  except  PARKER,  C.  J.,  and  BART- 
LETT,  J.,  dissenting. 


CAMACHO.  Appellant  v.  HAMILTON 
BANK-NOTE  ENGRAVING  &  PRINTING 
CO..  Respondent  (Court  of  Appeals  of  New 
York.  Jan.  17,  1899.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  appellate  di- 
vision of  the  supreme  court  in  the  First  judicial 
department,  entered  May  7,  1897  (2  App.  Div. 
369,  37  N.  Y.  Supp.  725),  affirming  a  judgment 
of  the  late  court  of  common  pleas  for  the  city 
and  county  of  New  York  in  favor  of  defend- 
ant, entered  upon  a  decision  of  the  court  at  a 
trial  term  dismissing  the  complaint  upon  the 
merits.  The  action  was  originally  brought  in 
the  Second  judicial  district  court  of  the  dty 
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of  New  York,  and  by  order  was  removed  to  the 
late  conrt  ot  common  pleas.  The  motion  was 
made  npon  the  ground  that  the  action  was 
commenced  in  a  district  court  of  New  York 
City,  and  the  necessary  certificate  and  order 
hare  not  been  made,  and  cannot  now  be  made, 
by  the  appellate  division.  William  L.  Turner, 
for  the  motion.  Eustace  Conway,  opposed. 
No  opinion.  Motion  granted,  and-  appeal  dis- 
missed,  with  costs  and  $10  costs  of  motion,  on 
authority  <tf  SldweU  ▼.  Greig,  157  N.  X.  80,  Bl 
N.  B.  2Sr. 


CONNOLIiT,  Bespondent,  ▼.  CENTBAL 
VT.  R.  CO.,  Appellant.  (Oonrt  of  Appeals  of 
New  York.  Jan.  81,  1890.)  Louis  Hasbroack. 
for  appellant.  J.  A.  Smith,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs.  All  concur,  except  GKAY,  J.,  dis- 
senting. See  4  App.  Div.  221,  88  N.  X.  Sapp. 
687. 


OURTISS,  Appellant,  v.  MOTT,  Bespondent 
(Court  of  Appeals  of  New  York.  Jan.  16, 
1880.)  George  J.  Kilgen  and  John  B.  Tressi- 
der,  for  appellant  Lemuel  Skidmore,  for  re- 
spondent. No  opinion.  Appeal  dismissed  on  ar- 
gument with  coats.  See  90  Hun,  438,  86  N. 
Y.  Supp.  983.  

DBAKE  et  al.,  Respondents,  t.  VILLAGE 
OP  PORT  RICHMOND.  Appellant.  (Court  of 
Appeals  of  New  York.  Dec.  13,  1898J  Almet 
F.  Jenks,  for  appellant  Benjamin  Elstes,  for 
respondents.  No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  below.  1  App.  Div.  243, 
87  N.  Y.  Supp.  191.  All  concur,  except  GRAY. 
J.,  absent  

In  re  EDOEBTQN'S  ESTATE.  (Court  of 
Appeals  of  New  York.  Jan.  31,  1899.)  Em- 
met B.  Olcott,  for  appellant.  William  B.  Horn- 
blower,  Howard  A.  Taylor,  and  Lewis  B. 
Woodruff,  for  respondents.  No  opinion.  Order 
affirmed,  with  costs.  All  concur.  See  36  App. 
Div.  IJa,  64  N.  Y.  Supp.  700. 


EDWARDS,  Appellant  t,  NIAGARA  PIRB 
INS.  CO.  OP  CITY  OP  NEW  YORK,  Be- 
spondent. (Conrt  ot  Appeals  of  New  York. 
Dec.  13,  1898.)  Marcus  T.  Hun,  for  appellant 
Franklin  M.  Danaher,  for  respondent  No 
opinion.  Judgment  affirmed,  with  costs.  See 
91  Hun,  637,  36  N.  Y.  Supp.  1124.  AU  concnr, 
except  GBAY,  J.,  absent 

In  re  PALES.  (Court  of  Appeals  of  New 
York.  Dec.  6,  1898.)  Hector  M.  Hitchlngs, 
for  appellant  J.  Alexander  Koones,  for  re- 
spondent Orders  affirmed,  with  costs.  No 
opinion.  See  33  App.  Div.  611,  53  N.  Y.  Supp. 
10-iQ.    All  concur,  except  GRAY,  J.,  absent 


FRENCH,  Appellant  ▼.  SEAMANS,  Re- 
spondent. (Court  of  Appeals  of  New  York, 
Dec.  6j  1898.)  John  F.  Little,  for  appellant 
John  P.  Parkhurst  for  respondent.  No  opin- 
ion. Appeal  dismissed,  with  costs,  on  Van 
Arsdale  v.  King,  15,"5  N.  Y.  325,  49  N.  B.  866. 
Ail  concur,  except  GRAY,  J.,  absent  See  27 
App.  Div.  612,  50  N.  Y.  Supp.  776. 

In  re  GIBSON'S  WILL.  (Court  of  Appeals 
of  New  York.  Dec.  6,  1808.)  Motion  to  amend 
remittitur  by  inserting,  after  the  words  "with 
costs,"  the  following  words:  "To  each  respond- 
ent appearing  in  this  court  by  separate  attor- 
neys, to  be  paid  by  the  appellant,"  See  157 
N.  Y.  — ,  51  N.  E.  lOUO.  No  opinion.  MoUon 
granted. 


In  M  GRISCOM.  (Conrt  of  Appeals  «f  New 
York.  Dec.  13,  1898.)  Rudolf  Dulon.  for  ap- 
pellant. Charles  M.  Houfth.  for  respondent 
No  opinion.  Appeal  dismissed,  with  costs.  See 
28  App.  Div.  72,  50  N.  Y.  Supp.  888.  All 
cur,  except  GBAY,  J.,  absent 


HIBSHFELD,  Bespondent  ▼.  FITZGEB- 
ALD  et  aL,  Appellants.  (Conrt  of  Appeals  ot 
New  York.  Dec.  16,  1808.)  Motion  for  rear- 
gument  denied,  and  motion  to  amend  remit- 
titur so  as  to  read  "without  costs  to  either 
^rty"  granted.    See  157  N.  Y.  166^  61  N.  B. 


HUTCHINSON,  Respondent;  t.  ROOT,  Ap- 
Dellant  (Conrt  ot  Ajroeals  of  New  York.  Febu 
8,  1899.)  George  H.  Adams,  for  appellant 
William  B.  Wilder  and  Frederic  D.  Philips, 
for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs,  on  opinion  below.  2  Apn, 
Div.  584,  38  N.  Y.  Supp.  16.    All  concur. 


IA8I0I.  Respondent  ▼.  BOSENSTBIN,  Ap. 

Sellant  (0>urt  of  Appeals  of  New  York.  Feb. 
,1899.)  H.  Aplington,  for  appellant  Joseph 
Kling  and  Coudert  Bros.,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs,  on  opinion  below.  3  App.  Dir.  OOO,  88 
N.  Y.  Supp.  354.     All  concnr. 

JONES,  Respondent  ▼.  ROCHESTER  GAS 
ft  ELECTRIC  CO.,  Appellant.     (Court  of  Ap- 

Sals  of  New  York.    Feb.  3,  1899.)    Alb^t  H. 
arris,  for  appellant     W.   Martin  Jones,  in 
Sro.  per.    No  opinion.    Judjiment  and  order  af- 
rmed.  with  costs,  on  opinion  below.    7  App. 
Div.  474,  88  N.  Y.  Supp.  1110.    AU  ooncor. 


JONES,  Respondent  v.  TOWN  OF  TONA- 
WANDA  et  al..  Appellants.  (Court  of  Appeals 
of  New  York.  Jan.  24.  1S99.)  Motion  to 
place  on  the  calendar  and  prefer  an  appeal 
from  a  judgment  of  the  appellate  division  ot 
the;  supreme  court  in  the  Fourth  judicial  de- 

Eartment  entered  December  19.  1898  (35  Appu 
>iy.  161,  55  N.  Y.  Supp.  115),  affirming  a 
judgment  In  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee.  The  motion  was  made  up- 
on the  ground  that  the  questions  involved  are 
of  pubnc  importance,  and  that  the  speedy 
hearing  of  the  appeal  will  prevent  nnmerona 
litigations.  John  Cunneen,  tor  the  motion.  No 
opinion.     Motion  granted. 


LEVY  et  aL,  Respondents,  t.  DEAN,  Ap- 

Jellant  (Court  of  Appeals  of  New  York, 
nn.  31,  1899.)  H.  Aplington,  for  appellant 
Meyer  Aucrbnch  and  Henry  L.  Scheuerman, 
for  respondents.  No  opinion.  Judgment  and 
order  affirmed,  with  costs,  on  opinion  below. 
85  Hun,  289,  32  N.  Y.  Supp.  1023.  AU  con- 
cnr, except  PABKEB,  0.  J.,  not  sitting. 


McGUIRB,  Respondent  T.  HARTFORD 
FIRE  INS.  (X).,  Appellant  (Omrt  of  Ap- 
peals of  New  York.  Feb.  3,  1809J  Horace 
McGuire,  for  appellant.  George  P.  Decker,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.  All  concur,  except  PARKER.  C 
J.,  and  GRAY,  J.,  dissenting.  See  7  App.  Dir. 
675,  40  N.  Y.  Supp.  300. 


MATTLAGB,  Respondent  ▼.  NEW  YORK 
EL.  R.  CO.  et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  Dec.  16,  1898.)  Julien 
T.  Daviea,  3,  0.   Thomson,  and   Cliories  A. 
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Gardiner,  for  app«naiits.  Oharlea  D.  Rldg- 
way,  for  respondent.  No  opinion.  Order  af- 
firmed and  judgment  absolute  ordered  against 
the  defendants  on  the  sti^nlation,  with  costs, 
on  opinion  below.  14  Misc.  Rep.  291,  35  N. 
Y.  Snpp.  704.  AU  concur,  except  GRAY,  J., 
absent. 


In  re  MAYOR,  ETG,  OP  Om  OF  NEW 
YORK.  (CJourt  of  Appeals  of  New  York.  Jan. 
24,  1899.)  Appeal,  by  permission,  from  an  or. 
der  of  the  appellate  division  of  the  supreme 
court  in  the  First  judicial  department,  entered 
October  19,  1896,  a£9rming  an  order  of  special 
term  taxing  appellant's  fees  as  a  commissioner 
In  a  street  opening  proceeding.  The  question 
certified  was  as  follows:  "Does  section  998, 
tit  4,  c.  17,  of  the  Greater  New  York  charter, 
take  in  connection  with  section  1448,  c.  21,  sec- 
tion 1608,  and  section  1614  of  said  charter,  de- 
termine that  the  compensation  of  the  commis- 
sioners in  this  proceeding,  appointed  in  1887, 
under  the  provisions  of  the  consolidation  act 
(chapter  410  of  the  Laws  of  1882),  shall  be  at 
the  rate  of  six  dollars  per  day  for  services  ren- 
dered subsequent  to  January  1,  1898,  instead 
of  at  the  rate  of  ten  dollars  per  day,  as  there- 
tofore fixed  by  law?"  Edward  B.  Whitney  and 
Arthur  Berry,  for  appellant.  Theodore  Cfonno- 
ly  and  John  P.  Dunn,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  costs,  and  the  ques- 
tion certified  answered  in  the  affirmative,  on 
opinion  below.  33  App.  Div.  865,  63  N.  Y. 
Snpp.  875.    AU  concur. 


MERRILL.  Respondent  r.  BLANCHARD, 
Appellant.  (Court  of  Appeals  of  New  York. 
Feb.  3,  1899.)  Charles  P.  Rogers  and  William 
M.  Safford,  for  appellant  Edward  A.  Hibbard 
and  E.  W.  Tyler,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.  All  concur. 
See  7  App.  Div.  167,  40  N.  Y.  Snpp.  48. 


MYERS  et  al..  Respondents,  v.  BOLTON' 
et  al.,  Appellants.  (Court  of  Appeals  of  New 
York.  Jan.  17,  1899.)  No  oninion.  Motion 
for  reargument  denied,  with  $10  costs.  See 
157  N.  Y.  393,  52  N.  E.  114. 


NEW  YORK  CENT.  &  H.  R.  R.  €».,  Re- 
spondent, V.  DAVIS,  Appellant  (Court  of  Ap- 
peals of  New  York.  Jan.  31,  1899J  J.  M. 
Stephens,  for  appellant  Albert  H.  Harris,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.  AU  concur.  See  80  Hun.  8i3,  34 
N.  Y.  Supp.  206.      

O'CONNOR,  Appellant,  T.  WALDO  et  al., 
Respondents.  (Court  of  Appeals  of  New 
York.  Jan.  31,  1899.)  John  R.  Abney  and 
Charles  B.  O'Connor,  for  appellant  Charles 
E.  Miller  and  Henry  W.  Goodrich,  for  respond- 
ents. No  opinion.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  defendants,  on  the 
stipulation,  with  costs.  All  concur,  except 
PARKER.  C.  J.,  not  sitting.  See  83  Hun,  489, 
81  N.  Y.  Supp.  1105. 


O'MALLEY,  Respondent  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant.  (Court  of  An- 
£eals  of  New  York.  Jan.  31,  1899.)  John  "r. 
little,  Jr.,  and  Henry  A.  Robinson,  for  appel- 
lant. Charles  J.  Patterson,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs.  All 
concur.  See  3  App.  Div.  239,  38  N.  Y.  Supp. 
456. 


PALMER,    Respondent    t.    NEW    YORK 
NEWS  PUB.  CO.,  AppeUant    (Court  of  Ap- 


peals of  New  York.  Tan.  17,  1899.)  Motion 
to  dismiss  an  appeal  from  a  judgment  of  the 
appellate  division  of  the  supreme  court  in  the 
First  judicial  department  entered  July  11, 
1898  (31  App.  Div.  210,  52  N.  Y.  Supp.  539), 
afflrming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  The  motion  was  made 
upon  the  ground*  that  the  action  was  an  ac- 
tion for  damages  for  Ubel;  that  the  decision 
of  the  appellate  division  was  unanimous;  and 
that  no  appeal  has  been  allowed  by  the  appel- 
late divlnon  or  by  a  judge  of  the  court  of 
appeals.  Tracer,  Boardman  &  Piatt  for  the 
motion.  No  opinion.  Motion  granted  and  aih 
peal  dismissed,  with  costs. 


(Court  of  A»- 
"      ~  B. 


In  re  PALMER'S  ESTATE, 
peals  of  New  York.  Jan.  24,  189Q.)  Emmet : 
Olcott,  for  appellant.  Lemuel  Skidmore,  for 
respondent  No  opinion.  Order  affirmed,  with 
costs,  on  opinion  below.  83  App.  Dly.  307,  58 
N.  Y.  Supp.  817.  AU  concur,  except  VANN, 
J.,  not  Toting. 


PEARD,  Appellant,  v.  GrTY  OF  MT.  VER- 
NON, Respondent.  (Court  of  Appeals  of  New 
York.  Feb.  8,  1899.1  Joseph  8.  Wood,  for 
appellant  WUliam  P.  Fiero  and  William  J. 
Marshall,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  AU  con- 
cur.   See  83  Hun,  250,  31  N.  Y.  Snpp.  395. 


PEOPLE  ex  rel.  DANIELS,  Appellant,  t. 
KEARNY,  Commissioner,  Respondent  (Ck)urt 
of  Appeals  of  New  York.  Jan.  24,  1880.) 
George  F.  Langbein,  for  appellant  Theodore 
Connoly,  for  respondent.  No  opinion.  Order 
affirmed,  and  judgment  absolute  ordered  for 
defendant  on  the  stipulation,  with  costs.  AU 
concur.  See  34  App.  Div.  630,  55  N.  Y.  Supp. 
1145. 


PEOPLE  ex  rel.  PULLER,  Appellant,  t. 
COLER,  ComptroUer,  et  aL,  Respondents. 
(Court  of  Appeals  of  New  York.  Jan.  24, 
1899.)  John  McG.  Goodale  and  WiUiam  0. 
Wallace,  for  aopellant  WUliam  J.  Carr,  for 
respondents.  No  opinion.  Order  affirmed, 
with  costs,  on  opinion  below.  33  App.  IMt. 
617,  53  N.  Y.  Supp.  1090.    AU  concur. 


PEOPLE  ex  rel.  INTERNATIONAL  CON- 
TRACTING CO.,  Appellant  v.  ROBERTS, 
Comptroller,  Respondent.  (Court  of  Appeals  of 
New  York.  Jan.  24,  1899.)  John  B.  Green 
and  Edmund  L.  Cole,  for  appellant.  G.  D.  B. 
Hasbrouck  and  J.  C.  Davies,  for  respondent 
No  opinion.  Judgment  and  order  affirmed, 
with  costs,  on  opinion  below.  27  App.  Div. 
400,  50  N.  Y.  Supp.  302.    AU  concur. 


PEOPliE  ex  rel.  PERCIVAL  et  al..  Appel- 
lants, V.  CRAM  et  al..  Commissioners,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Jan.  24,  1899.)  James  M.  Kerr,  for  appel- 
lants. Theodore  Connoly,  for  respondents. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs,  on  opinion  below.  32  App.  Div.  414, 
53  N.  Y.  Supp.  110.    AU  concur. 


PEOPLE  ex  rel.  WHITE,  Appellant,  ▼. 
YORK  et  111.,  Police  Commissioners,  Respond- 
ents. (Court  of  Appeals  of  New  York.  Jan. 
31.  1898.)  James  C.  Church,  for  appellant 
WlUiam  J.  Carr  and  John  Whalen,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  costs, 
on  opinion  below.  35  App,  Div.  800,  65  N.  Y. 
Supp.  10.    AU  concur. 
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ROBERT,  Appellant  ▼.  BOARD  OF 
SUP'RS  OF  KINGS  COUNTY  et  a!.,  Re- 
•pondents.  (Court  of  Appeals  of  New  York. 
Jan.  31,  1899.)  Sidney  V.  Lowell,  for  ap- 
pellant William  J.  Oarr  and  John  Whalen, 
for  reapondents.  No  opinion.  Judgment  at- 
firmed,  with  costa.  All  concor.  See  8  App. 
Dir.  366,  88  N.  Y.  Supp.  621. 


RYAN  et  al.,  Appellants,  t.  PISTONB,  Be- 

giondent.  (Court  of  Appeala  of  New  York, 
ec.  6,  1898.)  Ralph  Hickox,  for  appellants. 
Raymond  O.  Haff,  for  respondent  Mo  opin- 
ion. Order  afBrmed,  and  judgment  absoliite 
ordered  against  the  plaintiffs  on  the  stipula- 
tion, with  costs,  on  opinion  below.  89  Hun,  78, 
86  N.  Y.  Supp.  8L  All  concur,  except  ORAY, 
J.,  absent 


SAOE  et  al..  Respondents,  t.  SHEFARD  ft 
MORSE  LUMBER  CO^  Appellant  (Court  of 
Appeals  of  New  York.  Jan.  31, 1880.)  Charles 
B.  Patterson,  f  rir  appellant.  Hamilton  Harris, 
for  respondents.  No  opinion.  Judgment  af- 
firmed, with  cuatxs  on  opinion  below.  4  App. 
DiT.  2S0.  89  N.  Y.  Supp.  448.    AU  concur. 


SAOE  et  •!.,  Bentondenta,  ▼.  WHBBLBB 
et  al.,  Appellants.  (Conrt  of  Appeals  of  New 
York.  Feb.  3,  1899.)  Hiram  H.  Ryel  and 
Charles  S.  Mereness,  for  appellants.  Lansing 
ft  Lansing,  for  respondents.  No  opinion.  Or- 
der affirmed,  and  jndRment  absolnte  ordered  for 
respondents  on  the  stipulation,  with  costs.  All 
concur,  except  MARTIN  and  VANN,  JJ., 
not  sitting.     See  8  App.   DiT.  88,  87  N.   Y. 

Supp.  iicfr. 


SELPHO  et  al..  Appellants,  ▼.  CITY  "OP 
BROOKLYN,  Respondent.  (Conrt  of  Appeala 
of  New  York.  Jan.  31,  1899.)  Sidney  V.  Low- 
ell, for  appellants.  William  J.  Carr  and  John 
Whalen,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.  All  concur.  Seeo 
App.  Dir.  620,  80  N.  Y.  Supp.  62a 


8KBLLY,  Appellant  t.  METROPOLITAN 
BL.  RY.  CO.  et  al.,  Reapondenta.  (Court  of 
Appeals  of  New  York.  Feb.  8,  1889.)  Eu- 
gene D.  Hawkins  and  Edward  W.  S.  Johnston, 
for  appellant  Sidney  Smith,  Jnlien  T.  Davles, 
and  Cnarles  A.  Gardiner,  for  respondents.  No 
opinion.  Order  affirmed,  and  Judgment  abso- 
lute ordered  for  defendants  on  the  stipulation, 
with  costs,  on  opinion  below.  1  App.  Div.  51, 
~  ~.  All  concur,  except  MARTIN 
dissenting. 


87  N.  Y.  Supp.  7.    All  concur,  except  MARTI 
and  VANN.  JJ..  " 


SMITH,  Jr.,  Respondent  t.  CROCKER  et 
aL,  Appellants.  (Court  of  Appeals  of  New 
York.  Jan.  24,  1899.)  Motion  to  dismiss  an 
appeal  from  a  Judgment  of  the  appellate  di- 
yision  of  the  supreme  court  in  the  First  Judi- 
cial department  entered  February  18,  1887 
S4  App,  Div.  245,  43  N.  Y.  Supp.  427),  afflrm- 
g  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial.  The  motion  was  made  upon 
the  grounds  that  the  Judgment  is  not  appeal- 
able; that  the  court  has  ho  Jurisdiction  to  re- 
view it  and  that  the  exceptions  are  frivolous. 
James  A.  Dennison.  for  the  motion.  Charles 
K.  Beekman,  opposed.  No  opinion.  Motion 
denied,  with  $1()  costs. 


SOCIETB    DBS    HUILE8    D'OLIVB    DB 
NICB,    Appellant,    T.    BORKE,    Respondent 


(Court  of  Appeals  of  New  York.  Feb.  3,  1809.) 
James  &  Thomas  H.  Troy,  for  appellant 
George  A.  Strong  and  lilartln  &  Smith,  for  re- 
apondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs,  on  opinion  below.  S 
Aop.  Div.  175,  89  N.  Y.  Supp.  2S.    All  cmicar. 


STRADER,  Respondent  r.  NEW  YORK.  L. 
E.  &  W.  R.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Dec  16.  180&)  Henry 
BacMi,  for  appellant  O'Neill  &  Royce,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  below.  86  Han,  613,  3a 
N.  Y.  Supp.  761.  All  concur,  except  GRAY,  J., 
absent 


TOMPKINS,  Respondent  t.  TOMPKINS  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.  Feb.  3,  1899.)  Francis  Larkin  and 
Richard  N.  Amow,  for  appellants.  William  P. 
Fiero,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  All  concur. 
See  80  Hnu.  60&  34  N.  Y.  Supp.  1032: 


TROWBRIDGE  et  aL,  Respondents,  T. 
TROWBRIDGE  et  al.,  Appellants.  (Court  of 
Appeals  of  New  York.  Feb.  8,  1890.)  James 
L.  Bishop  and  Charles  W.  West,  for  appeUanta. 
Benjamin  F.  Blair,  for  respondents.  No  o{ria- 
ion.  Judgment  affirmed,  with  coeta,  on  opiniMi 
below.  6  App.  DiT.  818,  39  N.  Y.  Soppi  211. 
All  concur. 


WELLS,  Respondent,  t.  TOLMAN,  Ad 
lant  (Court  of  Appeals  of  New  York.  Feb. 
8,  1899.)  No  opinion.  Motion  for  reargument 
denied,  with  $10  costs.  See  156  N.  Y.  636,  61 
N.  B.  271. 


WHITE,  Bespondent  ▼.  JBFFBR8  et  al. 
Appellants.  (Court  of  Appeals  of  New  York. 
Feb.  8,  1800.1  M.  P.  O'Connor,  for  appeUants. 
Chaa.  S.  Taber,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costi,  and 
10  per  cent  damages,  under  subdivision  5,  | 
3251.  Code  Civ.  Proc.  All  concur.  See  8  An>. 
DlT.  620,  88  N.  Y.  Supp.  1150. 


In  re  WILLIAMS.  (Court  of  Appeals  of 
New  York.  Dec.  6,  1898.)  G.  W.  O'Brien,  for 
appellant  M.  B.  DriscoU  and  J.  R.  Shea,  (or 
respondents.  No  opinion.  Order  affirmed,  witik 
costs.  All  concur,  except  GRAY,  J.,  ahe 
See  24  App.  DiT.  247,  48  N.  Y.  Siq*p.  47& 


In  re  BAST  168TH  ST.  In  r*  MAYOR, 
ETC.,  OF  CITY  OF  NEW  YORK.  (Court  of 
Appeals  of  New  York.  Dec.  16,  1888.)  Ap- 
peal by  the  city  of  New  York  from  an  order  of 
the  appellate  division.  First  department  affirm- 
ing an  order  of  the  special  term  (62  N.  Y. 
Supp.  588),  directing  the  commissioners  of  es- 
timate and  assessment  heretofore  appointed 
in  this  proceeding  to  acquire  title  to  the  lands 
required  for  the  opening  of  16Sth  street  Af- 
firmed. Theodore  Connoly  and  John  P.  Dunn, 
for  appellant  James  A.  Deering,  for  respond- 
ent 

HAIGH1\  J.  We  think  that  the  provisions 
of  chapter  1006  of  the  Laws  of  1895  are  with- 
in the  constitutional  powers  of  the  legislature, 
and  that  the  order  in  this  case  should  be  af- 
firmed. It  is  doubtless  true  that  some  of  the 
provisions  of  the  act  pertaining  to  the  ac- 
quiring of  the  fee  and  easements  in  discontin- 
ued streets,  if  they  stood  alone,  might  be  con- 
strued as  authorizing  the  taking  of  property 
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Tor  a  private  nsei  but,  when  these  proyialons 
are  considered  In  connection  with  the  other  pro- 
viaiona  of  the  act,  we  find  that  they  all  aim  at 
one  object,  and  that  ia  the  laying  ont  and  open- 
ing of  the  streets  and  avenues  of  a  city  ac- 
cording to  a  plan  adopted.  Confessedly,  this  is 
for  a  public  purpose,  and  we  think  that  the 
acquiring  of  toe  fee  and  easements  in  the  old 
roadways  which  are  discontinued  should  be 
treated  as  incident  and  necessary  to  carry  oat 
the  public  improvement  authorized  by  the  pro- 
visions of  the  act  We  have  not  thought  it 
necessary  to  enter  upon  a  discussion  of  this 
question,  for  the  reason  that  the  very  able 
opinion  written  below,  in  which  we  fully  con- 
cur, covers  all  the  points  Involved.  The  order 
appealed  from  should  be  affirmed,  with  costs, 
and  the  questions  certified  answered  in  the  af- 
firmative. All  concur,  except  GRAY,  J.,  al>- 
sent.    Order  affirmed. 


NO.  2  INDIANA  MTJT.  BUILDING  & 
LOAN  ASS'N  V.  CONDON,  (Supreme  Court 
of  Indiana.  Feb.  22,  1899.)  Appeal  from  cir- 
cuit court,  Fnlton  county;  A.  C.  Capron.  Judge. 
Action  by  No.  2  Indiana  Mutnal  Building  & 
Loan  Association  against  Henson  C.  Condon 
and  others.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals.  Re- 
versed. McBride  &  Denny,  Essick  &  Mitzler, 
and  Elliott  &  Elliott  for  appellant  Holman 
&  Stephenson,  for  appellee. 

MONKS,  a  J.  The  questions  in  this  case 
are  the  same  as  those  decided  in  Association 
V.  Flank  (Ind.  Sup.)  52  N.  E.  991;  and,  npon 
the  authority  of  that  case,  this  case  is  reversed, 
with  instructions  to  overrnle  the  demurrer  to 
the  complaint 


CHICAGO,  B.  &  Q.  R.  CO.  T.  PEOPLE 
ex  rel.  KINZIB,  Coun^  Collector.  (Supreme 
Court  of  Illinois.  Feb.  17, 1899.)  Appeal  from 
Mercer  county  court;  3.  H.  Connefl,  Judge. 
Proceeding  by  the  people,  on  the  relation  of 
Charles  Kinzie,  county  collector  of  Mercer 
county,  to  enforce  delinquent  taxes.  From  a 
judgment  against  property  of  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  for  certain 
school  taxes,  it  appeals.  Reversed.  Grier  & 
Stewart  for  appellant  James  M.  Brock, 
State's  Atty.,  for  appellee. 

PHILLIPS,  J.  The  questions  presented  on 
.this  record  are  identical  with  those  presented 
in  St  Louis,  R.  I.  &  C.  R.  Co.  v.  People  (111. 
Sup.)  52  N.  E.  364.  It  is  unnecessaiy^to  re- 
peat the  reasoning  of  that  opinion.  What  Is 
there  said  is  conclusive  of  this  case,  and  the 
iudgment  of  the  county  court  of  Mercer  county 
la  reversed.    Judgment  reversed. 


HOrr  et  al.  V.  CHICAGO,  M.  &  ST.  P.  RT. 

CO.  (Supreme  Court  of  Illinois.  Feb.  17, 
1^9.)  Appeal  from  appellate  court  First  dis- 
trict Action  by  Alfred  M.  Hoyt  and  others 
against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company.  A  judgment  for  plalntitb 
was  reversed  by  the  appellate  court  and  plain- 
tiffs appeal.  Affirmed.  Osborne  Bros.  &  Bur- 
gett  and  Robert  F.  PettibMie,  for  appellants. 
Edwin  Walker  (John  W.  Caiy,  of  counsel),  for 

appellee.  

CARTWRIGHT,  J.  This  Is  one  of  three  ac- 
tions of  covenant  brought  by  appeUants  in  the 
superior  court  of  Cook  county,  against  appel- 
lee, on  a  lease  and  agreement  executed  Feb- 
ruary 18,  1880,  by  appellee,  as  party  of  the 
first  part,  and  Alfred  M.  Hoyt  George  L. 
Dunlap,  and  others,  as  parties  of  the  second 
part  Plaintiffs  recovered  Judgments  in  the 
superior  court  which  were  reversed  by  the  ap- 
pellate court  Railway  Co.  ▼.  Hoyt  50  111. 
AsB.  583.    The  cases  were  not  remanded,  and 


appeals  wet*  prosecuted  to  this  conrt  The 
lease  and  agreement  were  construed,  and  the 
questions  invc^ved  in  all  the  casex  were  d»' 
cided  in  the  case  of  Dunlap  y.  Railway  OOk, 
151  m.  409,  38  N.  E.  89.  The  decision  in.that 
case,  in  which  an  opinion  was  filed,  controls 
this  case,  and  the  judgment  of  the  appellate 
court  will  therefore  be  affirmed.  Judgment  af- 
firmed. 


KIROHGRABER    et    aL    T.    COVENANT 

MUT.  LIFE  ASS'N  et  al.  (Supreme  Court  of 
Illinois.  Feb.  17,  1899J  Error  to  city  court  of 
Mattoon;  James  F.  Hughes,  Judge.  Bill  by 
John  Kirchgraber  and  others  against  the  Oive- 
nant  Mutual  Life  Association  and  others.  A 
motion  to  dismiss  the  bill  for  want  of  equity 
was  sustained,  and  complainants  bring  error. 
Dismissed.  Dnndas  &  O'Hair  and  Eads  & 
Eads,  for  plaintiffs  in  error.  T.  A.  Moran,  G. 
W.  Wall,  and  W.  C  Calkins,  for  defendants 
In  error. 

PER  CURIAM.  This  case  involves  the  same 
questions  which  were  Involved  in  Rowell  t. 
Association,  176  111.  557,  52  N.  E.  271.  in  which 
an  opinion  was  filed  dismissing  the  appeal. 
The  decision  in  that  case  ii  conclusive  of  the 
questions  involved  here;  and,  for  the  reason 
stated  in  the  opinion  in  that  case,  the  writ  of 
error  will  be  dismissed.     Writ  dismissed. 


NORTON  et  nl.  t.  STATE  BANK  OP 
FREEPORT.  (Supreme  Conrt  of  IlUnois. 
Feb.  17,  1890.)  Appeal  from  appellate  court 
Second  district  Action  by  the  State  Bank  of 
Freeport  against  Oscar  Norton  on  a  note. 
From  an  order  of  the  appellate  court  revers- 
ing an  order  vacating  a  judgment  for  plaintiff 
by  confession  (78  III.  App.  174),  defendant  and 
another  appeal.  Affirmed.  A.  D.  Early,  for 
appellants.      William    Marshall,    for   appellee. 

PHILLIPS,  J.  The  questions  presented  cm 
this  record  are  the  same  as  those  presented 
in  Blake  v.  Bank  (111.  Sup.)  62  N.  B.  957; 
and  what  is  said  in  that  case  is  conclusive  of 
the  questions  here  presented.  The  judgment  of 
the  appellate  court  of  the  Second  custrlct  ia  sf- 
firmed.    Affirmed. 


SOUTH  PARK  COM'RS  v.  CHICAGO 
REAL-ESTATE  BOARD  et  al.  (Supreme 
Court  of  lUinois.  Dec.  21,  1898.)  Appeal  from 
circuit  court  C!ook  county;  E.  F.  Dunne, 
Judge.  Bill  by  the  Chicago  Real-Estate  Board 
and  others  against  the  South  Park  commission- 
ers. There  was  a  judgment  for  plaintiffs,  and 
defendants  appeal.  Affirmed.  Green,  Honoct 
&  Peters,  for  appellants.  Wilson,  Moore  &  Me- 
Ilvaine,  for  appellees. 

PER  CURIAM.  This  case  was  before  us  at 
the  April  term,  1808,  and  is  reported  as  Knopf 
V.  Board,  173  IlL  196,  60  N.  E.  658.  By  the 
decision  in  the  latter  case  the  decree  of  the 
circuit  conrt  was  reversed,  upon  the  ground 
that  the  Sonth  Park  commissioners  bad  not 
been  made  parties  to  the  snit  and  the  cause 
was  remanded  to  the  court  below  for  further 
proceedings.  After  the  case  went  back,  the 
bill  was  amended  by  making  the  South  Park 
commissioners  parties  defendant  thereto,  and 
was  demurred  jo,  and  the  demnrrer  overruled, 
and  the  same  decree  entered,  enjoining  the  levy 
of  the  two-mill  tax,  as  was  entered  upon  the 
first  hearing  of  the  cause.  The  present  appeal 
Is  prosecuted  from  the  second  decree,  thus  en- 
tered after  the  present  appellants  were  made 
gartiea  to  the  bill  in  the  conrt  below.  The  tax 
ivolved  In  this  case  is  the  same  tax  as  is 
referred  to  in  the  case  of  Sonth  Park  Com'n 
V.  First  Kat  Bank  of  Chicago,  177  HL  234, 
52  N.  E.  305.     The  decision  in  the  latter  case 
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di8poMS  ot  the  qneitioii  which  uisea  npon  the 
record  in  the  present  case.  Accordingly,  the 
decree  of  tlie  drcuit  court  is  affirmed.  Decree 
affirmed. 


TOWN  OP  KANKAKEE  t.  LBGRIS. 
(Supreme  Oonrt  of  Illinois.  Feb.  17,  1899.) 
Appeal  from  Kankakee  county  court;  Eben  B. 
Gower,  Judge.  Action  by  H.  3.  Legris  against 
the  town  of  Kankakee.  Judgment  for  plaln- 
tiO.     Defendant  appeala.     Affirmed.     W.   B. 


Honter,  for  appeUant    Oranier  &  Darldaea, 
for  appellee; 

PEK  CVRIAM.  It  waa  sttpolated  fay  the  par- 
ties that  this  cause  should  be  determined  and 
^yemed  by  the  decision  rendered  by  this  coast 
m  the  case  of  Town  of  Kankakee  y.  McOrew. 
178  IlL  74,  52  N.  B.  883.  The  said  eaoae  tt 
Town  of  Kankakee  y.  McGrew  haying  been 
carefully  considered,  and  the  judgment  tlieniB 
appealed  from  affirmed,  the  judgment  liere  ay. 
pealed  frMa  la  •!••  affirmed.  Jodgmcnt  af- 
firmed. 


En>  «r  OABBt  zH  Voi*  SI 
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